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PREFACE.

JULY 1st, 1893.

TUHE coming into force on this. day of the Criminal
Code bas necessitated a new edition of this work,

heretofore published sub. îio-n. " The Crininal Statute Law
of Canada." (Two editions, first in 1874, second in 1888.)

In the present volume will be found, besides the text

of the Code, under each section thereof to which they re-
spectively apply:

1.-The report of the Imperial Commissioners on the

draft Code of 1879, subnitted to the Imperial House of

Commnons in the formn of a Bill in 1880, fron which the

present Code has been in a large neasure textually

taken :

2.-The cases from England and each of the Provinces

of the Dominion brought down to the latest date:

3.--A reference to the Imnperial corresponding statute

now in force in England:

4.-A reference to the Imperial statutory enactments

applying to Canada and to the unrepealed Canadian

statutes on the saie or cognate subjects:

5.-Copious extracts from Russell, Greaves, Archbold,

Bishop and other well known books on Criminal Law:

6.-Forms of indictments adapted to the changes in the

law for the oflences the more frequently met with in our

courts; in many instances, these might be shorter, but, till

there is a settled jurisprudence on the new law, it was
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deemed prudent not to expose those who have to draft in-

dictments to useless risks:

7.-The changes,· extensions, or additions to the law,

either italicized in the text of the statute, or pointed out

in the annotation. This has been done even in the parts

specially relating to justices of the peace, magistrates.

coroners, etc., though, as in the .previous -editions, the size

of the book did not allow the annotation of these enact-

ments.

The index of niatters and tables of cases have been pre-

pared by C. H. Masters, Esq., of the New Brunswick Bar,

assistant reporter to the Supreme Court.

The following synopsis of the principal parts of the new

statute to which the attention of the practitioner should

be more especially called may prove useful, though it must

not be taken as giving more than about oiie-half of the

amendments introduced:

Enactnents on magistrates, coroners, justices of the

peace, constableg, etc.

553. As to jurisdiction, p. 627, post.

568-642. A coroner cannot commit for trial: the find-

ing of murder or manslaughter by a coroner's jury is to be

reviewable by a magistrate. (Wew).

590. Depositions before a justice on a preliminary

inquiry must be read over and signed by the witness and

the justice, the accused, the witness and justice beig all

present together at the time of sucht reading and signing

depositions to be w-ritten on one side only of each sheet;

may be taken by stenographer; same for depositions on

trial of sunmnary convictions, sec. 843, except that the

witnesses need not sign their depositions, sec. 856. (New).

550. Trials of offenders under sixteen to be private.

(New).

552. Arrest without warrant, in what cases legal by

peace-officers and others. (Amended).
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562, 796, 818. Affidavit of service of suminons at place
of abode must state that it was made on some inmate
thereof, apparently not under sixteen. (New).

562-563. No summons or warrant to be signed in
blank. (Yew).

575. Search-warrant authorized for lottery-tickets or
instruments. (New).

585, 586, 591. (Amended).

593. (New).

595. (Xeu).

784. The summary trials of indictable offences not

limited to the police limits of cities. (New).

846. Certain objections not fatal. (New).

864. No summary _conviction for assault if either

complainant or accused objects thereto. (New).

959. Provisions as to :sureties and articles of the peace.

(New).

Page 948. Enactment as to absence of seal fron docu-

inents of justices repealed, and not re-enacted.

GENERAL ENACTIMENTS-OFFENCES NEW, OR ALTERED, OR

EXTENDED.

13. Abolition of rule that a wife committing an offence:

in presence of ber husband acts under coercion.

The rule, however, will still subsist for a wife who is

accessory after the fact to her husband. And (new) a

husband accessory after the fact to his guilty wife will be

presamedl to act aner coercion, sec. 63.

16-60. (Drawn by Lord Blackburn for Imperial draft.)
This part of the Act in the main represents the existing

law as to the circumistances which excuse or justify acts

which would otherwise be crimes, and· more particularly
the law relating to the degree of force which inay be used

in arresting offenders. Such alterations as it makes are

for the most part made necessary by the abolition of the
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distinction between felonies and misdemeanours. There

are, besides, a few special alterations in particular cases,
notice of which is given under each section in this volume.
A definite rule is laid down as to the suppression of

dangerous riots (ss. 38-43) not materially varying from
Lord Chief Justice Tindal's charge to the Grand Jury after

the Bristol riots (see 1st Stephens Hist. Cr. L. 204), but
more explicit and complete. (From Imp. Comm. memo. to

Parliament.)

61. Puts the rules as to accessories and abettors in a
new form.

64. Any one may be found guilty of attempt to com-
mit an offence although the commission of the offence was
impossible under the circumstances.

65. Treason. (Ameinded).

67. Accessory after the fact to treason. (New).

72. Inciting to mutiny. (Nev).

120,.121, 122, 123, 124. As to seditious offences. (New).

125. Libel on foreign sovereigns (New).

126. Spreading false news. (New).

127, 128, 129, 130. As to piracy. (New).

131. Bribery and corruption of judges, members of
parliament, or of a legislature. (New).

132. Corruption of peace officers. (New).

135. Breach of trust by public officer. (New).

137. Selling office. (New).

139. Disobedience to orders of court. (New).

140. Negiect of peace officer. (New).

141. Negleet to aid peace officer. (New).

142. Neglect to aid peace officer. - (New).

145. New provisions as to perjury.

150. False statements. (New).

151. Fabricating evidence. (New).



152. Conspiracy to bring false accusations« (New).

159, 160. As to escapes and rescues. (New).

170. Blasphemous libel. (New).

177. Indecent acts. (A mended).

179. Obscene books, etc. (New).

188. Conspiracy to defile. (New).

192, 193. As to nuisances. (New).

194. Selling things unfit for food.. (New).

195, 196, 197, 198. Gaming or disorderly houses. (New).

206. Misconduct in respect to dead bodies. (New).

210, 211. Amendments of statute concerning duty of

parents, masters or husbands to provide necessaries, etc.

See p. 144, post.

227, 228, 229. Altelr the law of murder and man-

slaughter: murder is not now to be defined as "killing

with malice aforethought." But killing with malice afore-

thought does not cease to be murder. Accidental 'killing

of any one in the commission of a felony is not now to be

murde*r. See pages 153 to 212, post, as to details.

237. Aiding and abetting suicide. (New).

238. Attempt to commit suicide. (Ney).

239. Neglect to obtain assistance in child-birth.

(New).

266. Law as to rape altered.

271. Killingr child in mother's womb. (New).

283. Abduction of girl under sixteen. (Am)iended).

291. Law of libel as to public meetings. (New).

303-305. Law of larceny anended. Embezzlement as

a distinct offence abolished. A fraudulent conversion now

the gist of the offence,- not an unlawful taking. See

pages 307 to 340, post.

313. The law as to stealing by husband of his wife's

property and rice versa, and as to receiving by avowterer

amended.

VilPREFACE.
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314. As to receiving stolen goods. (Amended).

315. As to receiving post letters. (A mended).

346. Stealing by pick-locks, etc. (New).

351. Stealing on railways. (New).

353. Provision as to stealing of promissory notes, etc.,

left out.

356. Previous conviction on charge of stealing.

(Amended).

365. False statements by proinoters, directors of con-

panies. (.A mended).

366. False accounting by clerks. (New).

367. False statement by public officers. (Xew).

369. Punishment increased from six months to ten

years.

394. Consliracy to defraud. (New).

396. Practising witchcraft. (Xew).

406. Extortion by threats. (Xeiv).

408-418. Burglary. (Aimended).

417. Being masked by night. (Xe w'.

423. Forgery. (Almended).

428. Sending telegram in' false naine. (New).

429. Sending false telegramns or letters. (Xew).

456-457. Personation. (Nei).

478. Previous conviction on offences against coin.

481. Misc ief.

482. Arson. (Ameincded ).

499. Danaging any property by night to amount of

$20. (Xe w).

502. Punishmnent decreased from ten years to two

years.

503. To destroy an election ballot or paper, seven

years. By s. 100, c. 8, R. S. C. («nrepcded) to destroy
any ballot paper, not more than six months.



507a. Injuries to harbours. (Vew).

527. Conspiracies. (New).

528. Attenipts. (Xeir).

529. ~ (Keuj).

530. cc (New).

531-532. Accessories after the fact. (Neiv).

PROCEDURE.

534. Effect of criminal offence on civil remerly.

535. Distinction between felony and inisdemeauour
abolished. (iYew).

539-540. Court of Sessions of the Peace, to have juris-
diction in nianslaughter, perjury, forgery, counterfeiting

coin, blasphemous libel, bribery at elections. (Xewc).

542. No alien to be prosecuted for an offence coin-
mitted within the jurisdiction of the Admiralty, eren on

board a British ship, without leave of the Governor-Gen-
oral. (iNeTw).

551. Limitation of tinie. (A mended).

595. .(Kew). P. 658 post.

610, 611, 612, 613, 616, 617, 61.9, 626, 627, 629. Indict-
ments. (A menIed ).

631, 632, 633. Ploas in bar. (Aîmended).

640. Abolishes the law of venue. Jurisdiction of

courts, not confined to territorial limits. (Nen.).

641. Vexatious indictmnents Act extended to all prose-

cutions. (Ne w)

648. Bench warrant. (A ùeuded).

656. Pleas in abatement abolished. (Nei').

660. Court mnay allow accused nlot to be present at

trial. (New).

661. Counsels addresses to jury. (. mended).

666. Challenging the array. (Xeie).

667. Calling the pl. (Ner).

iXPREFACE.
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668. Number of challenges, how regulated. (New).

673. Rules as to jury separating during trial. (New).

684. Evidence of any witness in forgery to require

corroboration. (IVeu).

690. Admissions by prisoner on trial. (New).

713. Verdict for a ninor offence included in offence

charged. (Anended).

But if on a charge of larceny, obtaining by false pre-

tenses is proved, or vice versa, the prisoner must now be

acquitted. (New).

723. Variances and ainendments. (Anended).

729. Any proceedings of the court on a Sunday are

legal. (New).

731. Jury de rentre inspiciendo abolished.

743. Writ of erroi abolished.

744. Appeal when a reserved case refused. (New).

746. Powers of court of appeal. (Amended).

747. New trial. (Y eu).

748. New trial by order of Minister of Justice. (New).

749. Interniediate effects of appeal. (New).

832-835. Costs.. (Xew).

b36. Compensation for loss of property. (Neiw).

838. Restitution of stolen property. (Amended).

951-952. Punishments in cases not provided for and
after previous conviction. (A mended).

959. Sureties for the peace, articles of the peace. (Xew).

961. Disabilities by a conviction. (cw).

962-965. Outlawry and attainder abolished. (New).



A TABLE OF REGNAL YEARS.

FOR CONVENIENCE OF REFERENCE TO THE ENGLISH STATUTES AND LAW

REPORTS.

Length
SoVEREIGNs. COMMENCEMENT OF REIGN. of

_Reign.

William I..................December25,1066...... 21
William September 26 1087.. . . .13
Henry I........Augut 5 ............... 36
Stephen...................December 19
Henry Il..................December 19, 35
Richard I..................September 3, 1189..10
John.........May27,1199................
Henry III........5..........7
Edward I .................. November 20, 1272...35
Edward I............... , 1307........0
Edward III ................ January 25, 1327..............51
Richard II..................J ue 22, 1377..23
Henry IV................. September 30, 1399...14
Henry V.. ................... March 21, 1413.10
Henry VI.. ................ September 1, 39
Edward IV.................March 4, 123
Edward V.................April 9, 1483...
Richard III ................ 26, 1483..3
Henry I................. 2, 1485..24
Henry VIII .................. April 22, 38
Edward VI..................January 2 7
Mary ........................ Jnly 6,12
Philip and Mary............July 25, 1554................ 4
Elizabeth .................. November 17, 1558............4
James I...................Mardi 24 1603........... 23
Charles I..................March 27, 1625...............
The Commonwealth.......... January 30, 1649.....
Charles ................ May 29, 166037
James II..................Fehruary 6, 1685............. 4
William and Mary............February 13, 14
Anne........... ........... March 8, 1702 13
George I ...... ........... Auguat 1, 1714.....
George Il..................June 11, 1727... 34
George III ................. October 25, 176060
George IV..... ........... .il
William IV.......Jue 26, 1830............ 7

Juge 20, 1837 ...............

*Although Charles II. did lot ascend the 2hrone util 23.. May, 166,
his rognaI years were compnted fromn the deatli of Charles I., January
13, 1649, so that the year of hia restoration la styled the twelfth of his
reigo.
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A TABLE OF REGNAL YEARS-Continued.

1831-1 & 2 Wm. IV. 1862-25 & 26 Vic.
1832-2 & 3 " 1863-26 & 27
1833-3 & 4 1864-27 & 28
1834-4 & 5 1865-28 & 29
1835-5 & 6 1866-29 & 30 "
1836-6 & 7 1867-30 &- 31 "

1837-7 Wm. IV. and 1 Vic. 1868-31 & 32 "
1838- 1 & 2 Vic. 1869-32 &33 "
1839- 2& 3 1870-33 & 34
1840- 3& 4 1871-34 &35
1841- 4& 5 1872-35 &36
1841- 5 1873-36 & 37
1842- 5& 6 1874-37 & 38
1843- 6 & 7 1875-38 & 39
1844- 7 & 8 1876-39 & 40
1845- 8 & 9 " 1877-40 & 41 "
1846- 9 & 10 " 1878-41 & 42
1847-10 & 11 1879-42 & 43
1848-11 & 12 1880-43 & 44
1849-12 & 13 1881- 44 & 45
1850-13 & 14 " 1882-45 & 46
1851-14 & 15 1883-46 & 47
1852-15 & 16 1884-47 & 48
1853-16 & 17 1885-48 & 49
1854-17 & 18 1886-49 & 50
1855-18 & 19 1887-50 & 51 "

1856-19 & 20 " 1888-51 & 52 
1857-20 " 1889-52
1857-20 & 21 1889-52 & 53
1858-21 & 22 1890-53 & 54
1859-22 1891-54 & 55
1859-22 & 23 1892-55 & 56 "
1860-23 & 24 "183-56 & 57 "

1861--24 & 25
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55-56 VICTORIA.

CHAP. 29.

An Act respecting the Criminal Law.

ER Majesty, by and with the advice and consent of the Senate and House
of Commons of Canada. enacts as follows:-

TITLE I.

INTRODUCTORY PROVISIONS.

PART I.

PRELIMINARY.

1. This Act may be cited for ail purposes as The Crinala Code, 1892.

CO'MMENCEMENT OF ACT.

2 This Act shall come into force on the first day of July, 1893.

INTERPRETATION CLAUSE.

3. In this Act the following expressions have the meanings assigned to

then in this section unless the context requires otherwise :

(a) The expression "any Act," or " any other Act," includes any Act

passed or to be passed by the Parliament of Canada, or any Act passed by the

legislature of the late province of Canada, or passed or to be passed by the

,legislature of any province of Canada, or passed by the legislature of any

province included in Canada before it was included therein; R. S. C. c. 174,

s. 2(a).

(b) The expression " Attorney-General " means the Attorney-General or

Solicitor-General of any province in Canada in which any proceedings are taken

under this Act, and, with respect to the North-west Territories and the

district of Keewatin, the Attorney-General of Canada; R. S. C. c. 150, s. 2 (a).

CRIM. LÂw-1



(c) The expression "banker" includes any director of any incorporate

bank or banking company ; R. S. C. c. 164, s. 2 (g).

(d) The expression "cattle," includes any horse, mule, ass, swine, sheep,
or goat, as well as any neat cattle or animal of the bovine species, and by what-

ever technical or familiar name known, and shall apply to one animal as well
as tomany; R. S. C. c. 172. s. 1. (amended); 24-25 V. c. 9à, s. 10, (Imp.).

(e) The expression "Court of Appeal' includes the following courts:
R. S. C. c. 174, s 2 (h).

(i) In the province of Ontario, any division of the High Court of
Justice;

(ii) In the province of Quebec, the Court of Queen's Bench, appeal
side ;

(iii) In the provinces of Nova Scotia, New Brunswick and British

Columbia, and in the North-west Territories, the Supreme Court in banc;

(iv) In the province of Prince Edward Island, the Supreme Court of

Judicature;

(v) In the province of Manitoba, the Court of Queen's Bench;

(f) The expression "district, county or place" includes any division of

any province of Canada for purposes relative to the administration of justice in

criminal cases; R. S. C. c. 174, s. 2 (f).

(y) The expression " document of title to goods " includes any bill of lad-

ing, India warrant, dock warrant, warehouse-keeper's certificate, warrant or

order for the delivery or transfer of any goods or valuable thing, bought and

sold note, or any other document used in the ordinary course of business as

proof of the possession or control of goods, authorizing or purporting to

authorize, either by endorsement or by delivery, the possessor of such ducu-

ment to transfer or receive any goods thereby represented or therein mentioned

or referred to: R. S. C. c. 164, s. 2 (a); 24-25 V. c. 96, s. 1, (Imp.).

(h) The expression " document of title to lands " includes any deed, map,
paper or parchnient, written o.printed, or partly written and partly printed,
being or containing evidence of ttie title, or any part of the title, to any real.

property, or to any interest in any real property, or any notarial or registrar's
copy thereof, or any duplicate instrumoent, memorial, certificate or decunent
authorized or required by any law in force in any part of Canada respecting
registration of titles, and relating to sich title; R. S. C. c. 164, s. 2 (6);
24-25 V. c. 96, s. 1, hnp.).

(i) The expression " explosive substance " includes any materials for
making au explosive substance; also any apparatus, machine, implemîîent, or
naterials used, or intended to be used, or adapted for cauîsing, or aiding in

causing, any explosion in or with any explosive substance ; and also any part of
any such apparatus, machine or implenent; R. S. C. c. 150, s. 2 (b); 46 V.
c. 3, s. 9, (Imip.).

(j) Finding the indictment includes also exhibiting an information and
making a presentment ; R. S. C. c. 174, s. 2 (d), (asîended).

(k) naving 'in one's possession, includes not only having in one's own
personal possession, but also knowingly-

(i) having in the actual possession or custody of any other person;
and
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INTERPRETATION CLAUSE.

(ii) having in any place (whether belonging to or occupied by one's

self or not) for the use or benefit of one's self or of any other person;

R. S. C. c. 164, s. 2, (1); c. 165, s. 2; c. 167, s. 2; c. 171, s. 3; 50-51 Y.
c. 45, s. 2 (c).

If there are two or more persons, any one or more of whom, with the

knowledge and consent of the rest, have any thing in his or their custody or

possession, it shall be deemed and taken to be in the custody and possession of

each and all of them ;

(1) The expressions "indictment " and "count " respectively include

information and presentment as well as indictment, and also any plea,. replica-

tion or other pleading, and any record; R. S. C. c. 174, s. 2 (c), (amended) ; ,

(m) The expression "intoxicating liquor" means and includes any alco-

holic, spirituous, vinous, fermented or other intoxicating liquor, or any mixed

liquor a part of which is spirituous or vinous, fermented or otherwise

intoxicating ; R. S. C. c. 151, s. 1 (d).

(n) The expression " justice " means a justice of the peace, and includes

two or more justices, if two or more justices act or have jurisdiction, and also

any person having the power or authority of two or more justices of the pance;

R. S. C. c. 174, s. 2 (b).

(o) The expression "loaded arms "includes any gun, pistol or other arm

.loaded with gunpowder, or other explosive substance, and bal], shot, slug or

other destructive material, or charged with compressed air and ball, shot, slug,

or other destructive material, R. S. C. c. 162, s. 1 (am ended); R. v. Itrris,
5 C. & P. 159; R. v. Jackson, 17 Cox, 104 ; 24-25 V. c. 100, s. 19, (Imp.).

(o-1) The expression "military law " includes Thte Militia Act and any

orders, rules and regulations made thereunder, the Queen's Regulations and

Orders for the Army ; any Act of the United Kingdom or ether law applying

to Her Majesty's troops in Canada, and all other orders, rules and regulations

of whatever nature or kind ~soever to which Her Majesty's troops in Canada,

are subject;

(p) The expression "municipality " includes the corporation of any city,
toivn, village, county, township, parish or other territorial or local division of

any province of Canada, the inhabitants whereof are incorporated or have the

right of holding property for any purpose ; R. S. C. c. 164, s. 2 (j).

(p-1) In the sections of thi, Act relating to defamatory libel the word

"nevspaper " shall mean any papMr, magazine or periodical containing public

news, intelligence or occurrences, or any rernarks or observations thereon,

printed for sale and published periodically, or in parts or numbers, at inter-

vals not exceeding thirty-ose days betiveen the publication of any two such

papers, parts or numbers, and also any paper, magaiine or periodical printed

in order to be dispersed and made public, weekly or oftener, or at intervals.

not exceeding thirty-one days, 'and conftining only or principally advertise-

ments ; 51 V. c. 44, s. 1 (aniendtd).

(q) The expression "night " or "' night time " means the interval between-

nine o'clock in the. afternoonkand six o'clock in the forenoon of the following

day, and the expression "day ".or "day time " includes the interval between

six o'clock in the forenoon and&nine o'clock in the afternoon of the same day;

R.ß. C. c. 164, s. 2 ; 24-25 V. c. 96. s. 1, (Imp.).
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(r) The expression "offensive weapon" includes any gun or other firearn, or

air-gun, or any part thereof, or any sword, sword-blade, bayonet, pike, pike-

head, spear, spear-head, dirk, dagger, knife, or other instrument intended for

cutting or stabbing, or any metal knuckles, or other deadly or dangerous

weapon, and any instrument or thing intended to be used as a weapon, and

all ammunition which may be used with or for any weapon; R. S. C. c. 151,
s. 1,(c).

(s) The expression "peace officer" includes a mayor, warden, reeve,
sheriff, deputy-sheriff, sheriff's officer, and justice of the peace. and also the

warden, keeper or guard of a penitentiary and the gaoler or keeper of any

prison, and any police officer, police constable, bailiff, constable or other person

employed for the preservation and maintenance of the public peace, or for the

service or execution of civil process ; (new).

(t) The expressions "person," "owner," and other· expressions of the

same kind include Her Majesty and all public bodies, bodies corporate, socie-

ties, companies, and inhabitants of counties, parishes, msunicipalities or other

districts in relation to such acts and things as they are capable of doing and

owning respectively ; (nev). Sec R. S. C. c. 1, s. 4.

(u) The expression " prison "ncluides any penitentiary, common gaol,
public or reformatory prison, lock-up;sguard room or other place in which per-

sons charged with the commission of offences are usually kept or detained in

custody ; (ne-).

(v) The expression " property " includes :

(i) Every kind of real and personal property, and all deeds and instru-

nents relating to or evidencing the title or riglit to any property, or giving

a right to recover or receive any money or goods;

(ii) Not only such property as was originally in the possession or

under the control of any person, but also any property into or for which

the same has been converted or exchanged and anything acquired by such

conversion or exchange, whether immediately or otherwise;

iii) Any postal card, postage stamp or other stamp issued or prepared

for issuéby the authority of the Parliament of Canada, or of the legislature

of any province of Canada, for the payment to the Crown or any corpor-

ate body of any fee, rate or duty, and whether still in the possession of

the Crown or of any person or corporation; and such postal card or stamp

shall be held to be a cliattel, and to be equal in value to the amount of the

postage, rate or duty expressed on its face in words or figures or both;

R. S. C. c. 164, s. 2; 24-25 V. o. 96, s. 1, (Imp.).

(w) The expression "public officer" includes any inland revenue or

customs officer, officer of the army, navy, marine, militia, North-west moonted

police, or other officer engaged in enforcing the laws relating to the avenue,
customs, trade or navigation of Canada; (New).

(.c) The expression "shipwrecked person " iicludes any person belongng

to, on board of, or having quitted any vessel wrecked, stranded, or in distress at

any place in Canada; R. S. C. c. 81, s. 2 (h), (A meled).
(y) The expression "Superior Court of Criminal Jurisdiction " means and

includes the following courts:

(i) In the province of Ontario, the three divisions of the High Court

of Justice
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INTERPRETATION CLAUSE.

(ii) In the province of Quebec, the Court of Queen's Bench;

(iii) In the provinces cf. Nova Scotia, New Brunswick and British

Columbia, and in the North-west Territories, the Supreme Court;

(iv) In the province of Prince Edward Island, the Supreme Court of

Judicature;

(v) In the province of Manitoba, the Court of Queen's Bench (Crown

side); (Nev).

(z) The expression "territorial division" includes any county, union of

counties, township, city, town, parish or other judicial division or place to

which the context applies; R. S. C. c. 174, s. 2 (g).

(aa) The expression "testamentary instrument' includes any will, codicil,

or other testamentary writing or appointment, as well during the life of the

testator whose testamentary disposition it purports to be as after his death,

wlether the same relates to real or personal property, or both; R. S. C. c. 164,

s.2 (i).

(bb) The expression " t;ustee " means a trustee on some express trust

created by some deed, will or instrument in writing, or by parol, or otherwise,

and includes the heir or pei-sonal representative of any such trustee, and every

other person upon or to whom the duty of such trust has devolved or come,

whether by appointment of a court or otherwise, and also an executor and

administrator, and an official manager, assignee, liquidator or other like officer

acting under any Act relating to joint stock companies, bankruptcy or

insolvency, and any person who is, by the law of the province of Quebec, an

" administrateur " or "jidéicomsmissa ire "; and the expression "trust " includes

whatever is by that law an "udministration " or "fldiiconnission "; R. S. C.

c. 161, s. 2 (c), (Amended); 24-25 V. c. 96, s. 1, (Imp.).

(cc) The expression "valiable security " includes any order, exchsequer

acquittance or other security entitling or evidencing the title of any person to

any share or interest ii any public stock or fund, whether of Canada or oif any

province thereof. or of the United Kingdom, or of Great Britain or Ireland, or

any British colony or possession, or of any foreign state, or in any fund of any

body corporate, company or society, whether within Canada or the United

Kingdon, orany British colony or possession, or in any foreign state or country,
or to any deposit in any saving. bank or other bank, and also includes any

debenture, deed, bond, bill, note, warrant, order or other security for money

or for payment of money, whether of Canada or of any province thereof, or of

the United Kingdom or of any British colony or possession, or of any foreign

state, and any document of title to lands or goods as hereinbefore detined

wleresoever such lands or goods are situate, and any stamp or writing wvhichs

secures or evidences title to, or interest in any chattel personal, or any release,

receipt, discharge or other instrument, evidencing payment of money, or the

delivery of any chattel personal; and every such valuable security skall,where

value is material, be deemed to be of value equal to that of such ubssatisfied

money, chattel personal, share, interest or deposit, for the securing or paymoent

of which, or delivery or transfer or sale of which, or for the entitling or

evidencing title to which, such valuable security is applicable, or to that of

such money or chattel personal, the payment or delivery of which is evidenced

by such valuable security; 53 V. c. 37, s. 20; 24-25 V. c. 96, s. 1, (Imp.).
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(dd) The expression " wreck ' includes the cargo, stores and tackle of any

vessel and all parts of a vessel separated therefrom, and also the property of

shipwrecked persons ; R. S. C. c. 81, s. 2.

(ee) The expression " writing " includes any mode in which, and any

material on which, words or figures whether at length or abridged are. written,

printed or otherwise expressed, or any map or plan is inscribed ; R. S. C.

c.164, s. 2; sec R. S. C. c. 1, s. 4.

INTERPRETATION OF OTHER WORDS.

4. Thé expressions "mail," " mailable matter," " post letter," "post

letter bag," and " post office" when used in this Act have the meanings

assigned to them in The Post Office Act, and in every case in which the effence

dealt with in this Act relates to the subject treated of in any other Act, the words

and expressions used herein in respect to such offfence shall have the mzeaning

assigned tg them in such other Act. .

The Post Office Act is c. 35 of the Revised Statutes.

CARNAL KNOWLEDGE DEFINED.

SEc. 4a.-Carnal knowledge is complete upon penetration to any, even

to the slightest degree, and even without the emission of seed: (amendsent of

1893).

OFFENCES AGAINST IMPERIAL STATUTES.

5. No person shall be proceeded against for any offence against any Act

of the Parliament of England, of Great Britain, or of the United Kingdom of
Great Britain and Ireland, unless such Act is, by the express terms thereof, or

of some other Act of such Parliament, made applicable to Canada or some por-

tion thereof as part of Her Majesty's dominions or possessions.

By 28-29 V. c. 63 (Imp.), any colonial law repugnant to

any Act of the Imperial Parlianent is, to the extent of that
repugnancy, void.

PUNISHMENTS.

6. Every one who commits an offence against this Act is liable as herein
provided to one or more of the following punishments :-

(a) Death, ss. 63, 68, 127, 129, 231, 267, 935 to 949 ; ss. 6, 7, c. 146
R. S. C.

(b) Imprisonment, ss. 950 to 956;

(c) -Whipping, s. 957;

(d) Fine, s. 958 ;

(e) Finding sureties for future good behaviour, s. 958;

(f) If holding office under the Crown, to be removed therefroin, s. 961;
(s) To forfeit any pension or superannuation allowance, s. 961;

(h) To be disqualified from holding office, from sitting in Parliament and
from exercising any franchise, a. 961.

(i) To pay costs, s. 832 ;

(j) To indemnify any person suffering loss of property by commission of
his offence, s. 836.

Why is this enactnent limited to offences against "this
Act"?

[Secs. 4-6PRELIMINARY.



COMMON LAW RULES.

PART IL.

MATTERS OF JUSTIFICATION OR EXCUSE.

COMMON LAw RULES.

7. All rules and principles of the common law which render any circum-
stances a justification or excuse for any act, or a defence to any charge, shall
remain in force and be applicable to any defence to a charge under this Act
except in so far as they are hereby altered or are inconsistent herewith.

S. The matters provided for in this part are hereby declared and enacted
to be justifications or excuses in the'èase of all charges to which they apply.

" We regard this as one of the most difficult as well as most

important portions of the draft Code. . . . We do not think

it desirable that, if a particular combination of circumstances

arises of so unusual a character that the law bas never been

decided with reference to it, there should be any risks of a code

being so framed as to deprive an accused person of a defence

to which the common law entitles him, and that it might

become the duty of the Judge to direct the jury that they must

find him guilty, althougi the facts proved that he had a

defence on the merits, and would have an undoubted claim to

be pardoned by the Crown. While, therefore, digesting and

declaring the law as applicable to the ordinary cases, we think

that the common law, so far as it affords a defence, should be

preserved in all cases not expressly provided for. This we

have endeavoured to do by section 19 of the draft Code."-

(Sec. 7 ante), Imp. Comm. Rep.

CHILDREN UNDER SEVEN.

9. No person shall be convicted of an offence by reason of any act or
omission of such person when under the age of seven years.

That is the common law: 4 Blacks. 23. No proof of the

capacity of an infant under seven to commit a crime can

be adniitted: see R. v. Owen, Warb. Lead. Cas. 19.

CHILDREN BETWEEN SEVEN AND FOURTEEN.

10. No person shall be convicted of an offence by reason of an act or
omission of such person when of the age of seven, but under the age of fourteen
years, unless he was competent to know the nature and consequences of his
conduct, and to appreciate that it was wrong.

Secs. 7-10]



JUSTIFICATION OR EXCUSE.

Such an infant is presumed to be incapable to commit

any crime until the contrary is proved, and such a proof

must be clear and beyond all doubt: 4 Blacks. 23.

A boy under fourteen cannot, in law, commit a rape;

section 266; nor the offence of carnally knowing a girl

under fourteen, under section 269, R. v. Waite, [1892],

2 Q. B. 600, nor, any of the offences. where carnal con-

nection with a woman is a necessary in redient of the

offence, or any attempt to commit rape or any of the above

mentioned offences: compare R. v. Eldershaw, 3 C. & P. 396;

R. v. Groombridge, 7 C. & P. 582: R. v. Philips, 8 C. & P.

736; R. v. Jordan, 9 C. & P. 118; R. v. Brimilow, 2 Moo.

122, 1 Russ. 8; R. v. Allen, 1 Den. 364.

A person of the age of fourteen and upwards is pre-

sumed to have capacity to commit any crime until the

contrary is proved: see R. v. Owen, Warb. Lead. Cas. 19;

R. v. Vamplew, 3 F. & F. 520.

INSANITY.

Il. No person shall be convicted of an offence by reason of an act done or

omitted by him when labouring under natural imbecility, or disease of the

mind, to such an extent as to render him incapable of appreciating the nature

and quality uf the act or omission, and of knowing that such act or omission

was wrong.

2. A person labouring under specific delusions, but in other respects sane,
shall not be acquitted on the ground of insanity, under the provisions herein-

after contained, unless the delusions caused him to believe in the existence of

some state of things whiel, if it existed, would justify or excuse his act or

omission.

3. Every one shall be presurmed to be sane at the time of doing or omitting

to do any act until the contrary is proved.

See 3 Burn's Just. 180; 1 Russ. 11; R. v. Oxford, Warb.

Lead. Cas. 21, and cases there cited; R. v. Davis,14 Cox, 563;

R. v. Dubois, 17 Q. L. R. 203; R. v. Dove, 3 Stephen's

fist. 426.

" Section 22 (sec. 11, ante), which relates to insanity, ex-

presses the existing law. The obscurity which hangs over the

subject cannot altogether be dispelled until our existing ignorance

as to nature of the will and the mind, the nature of the organs

by which they operate, the manner and degree in which those

[Sec. I1



COMPULSION BY THREATS.

operations are interfered with by disease, and the nature of the

diseases which interfere with them, are greatly diminished.

"The framing of the definition has caused us much labour

and anxiety; and though we cannot deen the definition to

be altogether satisfactory, we conader it as satisfactory as the

nature of the subject admits of. Much latitude must, in any

case, be left to the tribunal which has to apply the law to the

facts in each particular case.

It must be borne in mind, that althougli insanity is a defence

which is applicable to any criminal charge, it is most frequently

put forward in trials for murder, and for this offence the law-

and we think wisely-awards upon conviction a fixed punish-

ment which the Judge has no power to mitigate.

" In the case of any other offence if it should appear that

the offender was afflicted with some unsoundness of mind, but

not tô such a degree as to render hin irresponsible-in ot4er

words where the criminal element predominates though mixed

in a greater or less degree with tle insane element, the Judge

can apportion the punishment to the degree of criminality,

making allowances for the weakened or disordered intellect.

" But in a case of murder this can only be done by an appeal

to the executive; and we are of opinion that this difficulty

cannot be successfully avoided by any definition of insanity which

would be both safe and practicable, and that many cases inust

occur which cannot be satisfactorily dealt with otherwise thanî

by such an appeal."-Imp. Comm. Rep.

COMPULSION BY THREATS.

12. Except as hereinafter provided, compulsion by threats of imme-

diate death or grievous bodily harm from a person actually present at the

commission of the offence shall be an excuse for the commission, by a person

subject to such threats, and who believes such threats will be executed, and

who is not a party to any association or conspiracy, the being a party to wvhich

rendered him subject to compulsion, of any offence other than treason as defined

in paragraphs a, b, c, d and e of sub-section one of section sixty-five, murder,

piracy, offences deemed to be piracy, attenpting to murder, assisting in rape,

forcible abduction, robbery, causing grievous bodily harn, and arson ; Sec

R. v. Tyler, 8 C. & P. 016. Warb. Leud Cas. 31.

Sec. 12]



JUSTIFICATION OR EXCUSE.

" There can be no db'ubt that a man is entitled to preserve
his own life and limb.; and, on this ground, he may justify
much which otherwise would be punishable. The cases of a
person setting up as a defence that he was compelled to commit
a crime is of everyday occurrence. There is no doubt on the
authorities that compulsion is a defence where the crime is not
of a heinous character. But killing an innocent person, accord-
ing to Lord Hale, can never be justified. He lays down the

stern rule: ' If a man be desperately assaulted and in peril of

death, and cannot otherwise escape, unless to satisfy his
assailant's fury, he will kill an innocent person there present,
the fear and actual force will not acquit him of the crime and

punishment of murder, if he commit the fact; for he ought
rather to die himself than kill an innocent.' On the trials for
high treason in 1746, the defence of the prisoners was in many
cases that they were compelled to serve in the rebel army. The
law was laid down somewhat more favourably for the prisoners
than it had been before, as the defence of compulsion was stated
to apply not merely to furnishing provisions to the rebel army,
but even to joining and serving in that army. It was laid down
(See Foster 14) that, ' The only force that doth excuse is force
upon the person and present fear of death; and this force
and fear of death must continue all the time the party
remains with the rebels. It is incumbent on every man who
makes force bis defence, to show an actual force, and that he
quitted the service as soon as he could.' It is noticeable that
though most of those who set up this defence must have fouglit
in actual battle and must have killed, or at least assisted in
killing the loyalists, and so brouglit themselves within the stern
rule laid down by Hale, it was never suggested that this made a
difference. We have framed section 23 (sec. 12, ante) of our
Draft Code, to express what we think is the existing law, and
what at all events we suggest ouglit to be the law."-Imp.
Comm. Rep.

As to homicide by necessity, see R. v. Dudley, 14 Q. B. D.
273, Warb. Lead. Cas. 102; United States v. Holmes,
1 Wall., jr., 1.

[Sec. 12



COMPULSION OF WIFE. (New).

13. No presumption shall be made that a married woman oomznitting an

offence does so under compulsion because she commits it in the presence of her

husband.

This alteÈs the law. Al offences committed by a
married woman in presence of her husband, except high
treason and murder, were presuined to have been committed
under coercion: R. v. Torpey, 12 Cox, 45, Warb. Lead.
Cas. 26, and cases there cited: R. v. Buncombe, 1 Cox, 183;
1 Russ. 33, and Greaves' note (n).

IGNORANCE OF THE LAW.

14. The fact that an offender is ignorant of the la.w is not an excuse for

any offence committed by him.

See R. v. Mailloux, 3 Pugs. (N. B.) 493; R. v. Reed,
Car. & M..308; R. v. Hall, 3 C. & P. 409; R. v. Hearn, cited

in Warb. Lead. Cas. 204.

Where the criminal quality of an act depends upon its

having been wilfully done the actual motive of the offender
is immaterial: 7th Rep. Crim. L. Comm 1843, Art. 10. For

.criminal purposes, the intention to do the act exists where

it is wilfully done. Intention and motive are not the sane

thing: 4th Rep. xv. and 7th Rep. 29.

In R. v. Crawshaw, Bell. 303, the jury found the defend-

ant guilty, but that he did not know perhaps that lie was

acting contrary to law. But, said the court, the defendant's
ignorance of the statute is no excuse for him. As to
ignorance of fact, and the rule that "actus non facit ieam

nlisi mens sit rea," see R. v. Prineg, 13 Cox 138; R. v.

Tolson, 16 Cox, 629, 23 Q. B. D. 168, Varb. Lead. Cas. 72,
and cases there cited: R. v. Twose, Warb. Lead. Cas. 1;
R. v. Hicklin, L. R. 3 Q. .B. 360; Dyke v. Gower, 17
Cox, 421, and cases cited under section 283, post.

Though drunkenness is never an excuse for a crime, yet,

where the intention of the guilty party is an eleinent of

the offence itself, the fact that the accused was intoxicated

at the time may be taken into consideration by the jury in

Secs. 13,'14] 11COMPULSION OF WIFE.



JUSTIFICATION OR EXCUSE.

considering whether he had the intention necessary to con-

stitute the offence charged: 'R. v. Cruse, Warb. Lead. Cas. 24,
and cases there cited: R. v. Doherty, 16 Cox, 306; R. v.

Carroll, 7 C. & P. 145; 1 Russ. 12, and Greaves' note.

Ignorance of the law, an excuse in a specified case under

section 21, post.

As to liability, in crirninal law, of masters for the acts

of their servants: see R. v. Stephens, Warb. Lead. Cas. 37;

Bond v. Evans, 16 Cox, 461, 21 Q. B. D. 249; R. v. Bennett,

Bell, 1 ; R. v. Allen, 7 C. & P. 153; Chisholn v. Doulton, 16

Cox, 675, 22 Q. B. D. 736, and cases there cited; Kearley v-

Tylor, 17 Cox, 328; Elliott v. Osborn, 17 Cox, 346; Brown

v. Foot, 17 Cox, 509.

EXECUTION OF SENTENCE.

15. Every ministerial officerof any court authorized to execute a lawful

sentence, and every gaol.cr, and every person lawfully assisting such niniste-

rial officer or gaoler, is justifcd in executing such sentence.

That is common law. What the law requires, it justifies.

Quanlo aliquid mandatur, mndatwtr et omne per quod

perveaitur ad i1lwl (5 Rep. 115 b.) See post, sections 18

& 19, as to erroneous sentences, and note under section 16 as

to the word justified.

EXECUTION O PROCESS.

16. Every ministerial officer of any court duly authorized to execute any

lawful process of such court, whether of a civil or a criminal nature, and every

person lawfully assisting him, is justified in executing the saine ; and every

gaoler who is required under such process to receive and detain any person is

justified in receiving and detaining himu.

Sec note under preceding section, and R. v. King, 18

0. R. 566.

"There is a difference in the language used in the sections.

in this part which probably requires explanation.* Sometimes

it is said that the person doing an act is " justified " in so-doing

under particular circumstances. The effect of an eniactment.

using that word would be not only to relieve him from punish-

ment, but also to afford hin a statutable defence against a civil

action for what he had done. Sometimes it is said that a

[Secs. 15, 16:



EXECUTION OF PROCESS.

person doing an act is ' protected from criminal responsibility'
under particular circumstances. Tfie effect of an enactment using
this language is to .relieve him from punishment, but to leave
his liability to an action for damages to be determined on other
grounds, the enactment neither giving a defence to such an
action where it does not exist, nor taking it away where it does.
This difference is rendered necessary by the proposed abolition
of the distinction between felony and misdemeanour.

"We think that in all cases where it is the duty of a peace
officer to arrest, (as it is in cases of felony) it is proper that he
should be protected as he now is, fromu civil as well as from crim-
inal responsibility. And as it is proposed to abolish the distinction
between felony and misdemeanour, on which most of the exist-
ing law as to arresting without a warrant depends, we think it
is necessary to give a new protection from all liability (both civil
and criminal) for arrest, in those cases which by the schemes of
the Draft Code are (so far as the power of arrest is concerned)
substituted for felonies. In those cases therefore which are
provided for in sections 32, 83, 34, 87, 38, (22, 23, 24, 27, 28, o]
this Code) the word ' justified' is used. A private person is, by
the existing law, protected from civil responsibility for arresting
without warrant a person who is on reasonable grounds believed
to-have committed a felony, provided a felony has actually been
committed, but not otherwise. In section 35, (25 of this Code)
providing an equivalent for this law, the word used is 'justified.'

"On the other hand, where we suggest an enactment which
extends the existing law for the purpose of protecting the person
from criminal proceedings, we have not thought it right that it
should deprive the person injured of bis right to damages.

" And in cases in which it is doubtful whether the enactment
extends the existing law or not, we have thought it better not to
prejudice the decision of the civil courts by. the language used.
In cases therefore such as those dealt with by sections 29, 30, 31,
86, 39, 46, 47, (19, 20, 21, 26, 29, 36, 37, of this Code) we have
used the words 'proteeted fromu criminal responsibility.' "-Imp.
Comm. Rep.

Parliament clearly assumed that they have the sane

right to deal with this subject that the Imperial Parliament

has: -Quære.

13Sec. 16]



JUSTIFICATION OR EXCUSE.

EXECUTION OF WARRANTS.

17. Every one duly authorized to execute a lawful warrant issued by any

court or justice of the peace or other person having jurisdiction to issue such
warrant, and every person lawfully assisting him, is justifted in executing such
warrant; and every gaoler who is required under such warrant to receive and
detain any person is justified in receiving and retaining him.

See note under section 15: R. v. Davies, 8 Cox, 486,
and note under section 16 as to the word justifled.

A warrant can only be executed by the person to whom

it is directed, and if executed by any other this other

conmits a trespass: Symonds v. Kurtz, 16 Cox; 726.

EXECUTION oF ERRONEOUS SENTENCE OR PROCESS.

18. If a sentence is passed or process issued by a court having jurisdiction

under any circumstances to pass such a sentence or issue such process, or if a

warrant is issued by a court or person having jurisdiction under any circum-

stances to issue such a warrant, the sentence passed or process or warrant

issued shall be sufficient to justify the oflicer or person authorized to execute

the same, and every gaoler and person lawfully assisting in executing or

carrying out such sentence, process or warrant, although the court passing the
sentence or issuing the process had not in the particular case authority to pass

the sentence or to issue the process, or although the court, justice or other-person

in the particular case had no jurisdiction to issue, or exceeded its or his jurisdic-
tion in issuing the warrant, or was, at the tine when such sentence was passed or

process or warrant issued, out of the district in or for which such court, Justice

or person was entitled to act.

See West v. Smallwood, 3 M. & W. 418.

Thè latter part of this section (in italics) perhaps extends
the law."-Imp. Comm. Rep.

See note under section 16 as to the word justifiecl.
"The result of the authorities justifies us in saying that

wherever a ministerial officer, who is bound to obey the orders
of a court or magistrate (as, for instance, in executing a sentence
or effecting an arrest under warrant), and is punishable by
indictment for disobedience, merely obeys the order which he
has received, he is justified, if that order was within the juris-
diction of the person giving it.

"And we thinkthat the authorities show that a ministerial

officer obeying an order of the court, or the warrant of a magis-
trate, is justified, if the warrant or order was one which the
court or magistrate could, under any circumstances, lawfully

[Secs. 17,18.



SENTENCE OR PROCESS.

issue, though the order or warrant was in fact obtained

improperly; or, though there was a defect of jurisdiction in the

particular case, which might make the magistrate issuing the

warrant civilly responsible :- on the plain principle that a minis-

terial officer is not bound to enquire, what were the grounds on

wLich the order or warrant was issued, and is not to blame for

acting on the supposition, that the court or .magistrate had

jurisdiction."-Imp. Comm. Rep.

SENTENCE OR PROCESS WITHOUT JURISDICTION.

19. Every officer, gaoler or person executing any sentence, process or

warrant, and every person lawfully assisting such officer, gaoler or person,
shall be protected from criminal responsibility if he acts in good faith under

the belief that the sentence or process was that of a court having jurisdiction

or that the warrant was that of a court, justice of the peace or other person

having authority to issue warrants, and if it be proved that the person passing-

the sentence or issuing the process acted as such a court under colour of having

some appointment or commission lawfully authorizing him to act as such a

court, or that the person issuing the warrant acted as a justice of the peace or

other person having such authority, althougli in fact such appointment or com-

mission did not exist or had expired, or although in fact the court or the person

passing the sentence or issuing the process was not the court or the person

authorized by the commission to act, or the person issuing the warrant was not

duly authorized so to act.

See note under section 16 as to the words, "criminal

responsibility."

"Though cases of this sort have rarely arisen in practice,

we think we are justified by the opinion of Lord Hale (1 Hale,

498) in saying that the order of a court, having a colour of

jurisdiction, though acting erroneously, is enough to justify

the ministerial officer."-Imp. Comm. Rep.

ARRESTING THE WRONG PERSON. (New).

20. Every one duly authorized to execute a warrant to arrest who there-

upon arrests a person, believing in good faith and on reasonable and probable

grounds that he is the person named in the warrant, shall be protected from

criminal responsibility to the same extent and subject to the same provision as

if the person arrested.had been the person named in the warrant.

(2) Every one called on to assist the person making such arrèst, and

believing that the person in whose arrest he is called on to assist is the person

for whose arrest the' warrant is issued, and every gaoler who is required to

receive and detain such person, shall be protected to the same extent and sub-

ject to the same provisions as if the arrested person had been the person named

in the warrant.

Sees. 19, 20]
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See note under section 16 as to the words " criminal

responsibility."

" This is new. As an officer arresting for felony without

warrant is by the common law justified even if he by mistake

arrests the wrong person, we think that the man who arrests

any person with a warrant for any offence slhall at least be

protected fron criminal responsibility. The right of action is,

not affected by it."-Imp. Comm. Rep.

IRREGULAR WARRANT OR PROCESS.

21. Every one acting under a warrant or process which is bad in law on

account of some defect in substance or in form apparent on the face of it, if he

in good faith and without culpable ignorance and negligence believes that the

warrant or process is good in law, shall be protected from criminal responsibility

to the same extent and subject to the same provisions as if the warrant or

process were good in law, and ijcorance of the law sha1l in such case be an

excuse: Provided, that il shall be a question of law whether the facts of which

there is evidence may or may not conestitute culpable ignorance or negligence in his

so believing the warrant orprocess to be good in law.

See note under section 16 as to the words 'criminal

responsibility."

"It is at least doubtful on the existing authorities whether a

person honestly acting under a bad warrant, defective on the

face of it, has any defence, thougli only doing what would have

been his duty if the warrant was good. The section, as framed,

protects him. The proviso is new, but seems to be reasonable.

It does not touch the question of civil responsibility."-Imp.

Comm. Rep.

See R. v. Monkman, under section 263 post.

ARREST BY PEACE OFFICER.

22. Every peace officer who, on reasonable and probable grounds, believes

that an offence -for which the offender may be arrested without warrant has

been committed, whether it has been committed or not, and who, on reasonable

and probable grounds, believes that any person has committed that offence, is

justifed in arresting such person without warrant, whether such person is

guilty or not.

" Peace Officer " defined, section 3. See note under

section 16, as to the word justied. Section 552 defines

for what offence an arrest may be made without warrant.

This section 22 is a re-enactment of the law as to felonies.

[Secs. 21, 22



Secs. 23-27] PERSONS ASSISTING PEACE OFFICER.

PERSONS AssISTING PEACE OFFICER.

23. Every one called upon to assist a peace officer in the arrest of a
person suspected of having committed such offence as last aforesaid, isjutified

in assisting, if he knows that the person calling on him for assistance is a peace

officer, and does not know that there is no reasonable grounds for the
suspicion.

This is the common law. See note under section 16 as
to the word justified.

ARREST WITHOUT WARRANT.

24. Every one is justfied in arresting without warrant any person whom

he finds committing any offence for which the offender may be arrested without

warrant, or may be arrested when found committing.

See note under section 16 as to the word justifted.

See section 552, post, as to arrests. It is not clear that
it was necessary to enact in these sections that a person w-ho,.
being by law duly authorized to do so, arrests any one with-
out warrant is justified in so doing.

The words "finds conmitting" in this and similar
enactments are to be construed strictly: R. v. Phelps,
Car. & M. 180. See remarks under section 552, post.

ARREST AFTER COMMISSION OF AN OFFENCE.

25. If any offence for which the offender mnay be arrested without

warrant has been committed, any one who, on reasonable and probable

grounds, believes that any person is guilty of that offence is justified in

arresting him without warrant, whether such person is guilty or not.

See sub-section 4, section 552. See note under section
16 as to the word just/ ied.

ARREST FOR MAJOR OFFENCES COMMUrrED RY NIGHT.

26. Every one is protected from criminal responsibility for arresting

without warrant any person whom he, on reasonable and probable grounds,
believes he finds committing by night any offence for which the offender may

be arrested without warrant.

"Night " defined, section 3. By sub-section 3, section

552, any person may arrest without warrant any one
whom he finds by night committing any offence against

this Act. ,See note under section 16 as to the words
" criminal responsibility."

ARREST BY PEACE OFFICER.

27. Every peace officer is justified in arresting without warrant any

person whom he finds committing any offence.

CRIM. LAw-2
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18 JUSTIFICATION OR EXCUSE.

See note under section 16 'as to the word justified.

Peace officer " defined, section 3. As to arrest without

warrant see section 552, sub-section 3, which applies only

to offences against this Act. An officer is boanci to arrest

in nany cases, but the Code has no reference to it.

ARREST OP PERSON COMWrTING AN OFFENCE BY NIGHT.

28. Every one is justf.'ied in arresting without warrant any person

whom he finds by night commuîitting any offence.

2. Every peace officer is jus(tird in arresting without warrant any person

whom he finds lying or loitering in any highway, yard or other place by night,
and whom he has good cause to suspect of having committed or being about to

commit any offence for ichich au of iudr miayr bc arreste without warrant.

The words in italics are a clear error, as reference to

sub-section 7, section 552 will show. See sub-sections 4

and 7 of section 552. "Night " and "peace officer"

defined, section 3. Se note undet section '16 asto thec

word /ifie.

.Anrs'r LDuiiN FroliT

29. Every one is protectedi fromu criminal responsibilityl for arresting
without warriant any person wioir he, oni rnaonable nd probable grounds,
believes to have coiuninitted aun offence and to be escapig froin and to be fresbly

pursued by those whoim ie, on reasonabe aind probable grouids, believes to

have lawfuil autlority te arrest tiat per-son for such offence.

See sub-section 4, secti:n 552. Sce note under section

16 as to the words " cri'ninal responsibility."

This is believed to extend the cominon law, which applies

only to the arrest of persons acturally guilty. It d.es not affect

the question of civil liability."-Imp.~ Comm. Rep.

This and all these akin sections were necessary in the

Imperial Code because it 'ontained no section as section

552 of this Code, under'which the arrests it authorizes to

be made relieves in law the parties making them from all

liability whatever, without it. beingr neccessary to enact it

expressly. Vhat the law authorizes it justifies, and these

enactments are supertluous besides being diffuse and, per-

haps, in part at least, ultra rires.

STATUTORY POWER OF ARREST.

30 Nothing in this Act siall take away or diminish anv authority giveni

by any Act in force for tire time being to arrest, detain or put any restraint on

any person.

[Secs. 28-30
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MODE oF ARRESTING.

31. Every one justified or protected from crimittal responsibility in exe-

cuting any sentence, warrant or process, or in making any arrest, and every

one lawfully assisting him, is justifned, or protected from crininal responsi-

bility, as the case may be, in using such force as may be necessary to overcome

any force used in resisting such execution or arrest, uinless the sentence,

process or warrant can be executed or the arrest effected by reasonable means

in a less violent manner.

See note under sections 33 & 45, post, and note uder

section 16 as to the words "justified" and " criminal

responsibility."

See Dillon v. O'Brien, 16 Cox, 245.

DUTY OF PERSONS ARRESTING.

32. It is the duty of every one executng any process or warrant to have

it with hii, and to prodice it if required.

2. It is the duty of every one arresting another, whether with or without

warrant, to give notice, swhere practicable, of the process or warrant under

which ie acts, or of the cause of the arrest.

3. A failure to fifil cither of the tio duties lest mentioned shall not of itsetf

deprire tise person cutins the process or warrant, or his assistants. or the Per-
ses asrretisn, of protection front critinal responsibilit y, but shalil be r-c C t to

the in-siry whether the process or warrant mitiht not har' been executs 1, or the

miecst &tfectei, by reasonable imeanîs in a less violent maner.

" This (sub-section 3) is believed to alter the common law."

-Imp. Comm. Rep.

See Codd v. Cabe, 1 Ex. D. 352; R. v. Carey, 14 Cox, 214;

R. v. Cumpton, Warb. Lead. Cas. 215, and cases there cited.

PEACE OvereCn PREVENTING ESCAPE FROM ARREST FoR MAJoR OiENCES.

33. ECi -rv peace officer proceedinig laswfuilly to arrest, with or seithout

warrant, any person for ansy offence for which the offender mnay be arrested

without warrant, and every one lawfully assisting in such arrest, je justsf--, if

the person to be arrested takes to flight to avoid arrest, in using such force-as

may benecessary to prevent his escape by such flight, unless suci escape can

be prevented by resnble means in a less violent meanner.

See note under section 16 as to the word jutsttle(.

"Peace oflicer " defined, section 3.

"It is also a principle of the conmon law tiat all powersl,

the eýxercise of which may do harm to otiers, must be exercised

in a reasonable manner, and tiat if there is excess, the person

guilty of such excess is liable for .it according to the nature and

quality of his act."-Imp. Comm. Rep.

See section 57, post.
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PRIVATE PERSON PREVENTING SUCH ESCAPE.

34. Every private person proceeding lawfully to arrest without warrant

any person for any offence for which the offender may be arrested without
warrant is justi/icd, if the person to be arrested takes to flight to avoid arrest,
in using such force as may be necessary to prevent his escape by flight, unless

such escape can be prevented by reasonable means in a less violent manner:
Provided, that such force is neither intendcd nor likcly to cause death or gricvous
blily harn.

See note under section 16 as to the word jut-ified.

"There is some obscurity as to the existing law on this
point."-(Thte rords ui italies)--Imp. Comm. Rep.

OTHER PREVENTING ESCAPE FRO51 ARREST.

35. Everj mse proceeding lawfully to arrest any person for any cause

-other than such offence as in the last section mentioned is justilîed, if the per-

-son to be.arrested takes to flight to avoid arrest, in using such force as may bs
necessary to prevent bis escape by flight, unless such escape can be preventedI

by reasonable means in a less violent manner: Pr vided such f>rce is neither

intended nur likely ta casse dea'l or griecous bodily harn.

See note under preceding section.

PREVENTING ESCAPE OR RESCUE IN MAJOR OFFENCES.

36. Every one who bas lawfully arrested any person for any offence for

which the offender May be arrested without warrant is protected f rom crim inal

responsibility in using such force in order to prevent the rescue or escape of the

person arrested as he believes, on reasonable grounds, to be necessary for that

purpose.

This seems to extend the law so far as regards private

persons; 2 Hale, 8 3."-Inp. Comm. Rep.

See note under section 16 as to the words "criminal

responsibility."

PREVENTING ESCAPE OR RESCUR IN M\INOR OFFENCES.

a7. Every one who bas lawfully arrested any person for any cause other

than an offence for which the offender may be arrested without warrant is

protected from crimainal responsibility in using such force in order to prevent

his escape or rescue as he believes, on reasonable grounds, to be necessary for

that purpose: Provided that such force is neither intended nor likely to cause

death or grievous bodily harm.

See note under preceding section.

PREVENTING BREACH OF THE PEACE.

38. Every one who wituesses a breach of the peace is justified in inter-

fering to prevent its continuance or renewal and may detain any person

comnitting or about to join in or renew such breach of the peace, in order t->

give him into the custody of a peace officer: provided that the person inter-
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fering uses no more force than is reasonably necessary for preventing the
continuance or renewal of such breach of the peace, or than is reasonably pro-

portioned to the danger to be apprehended from the continuance or renewal of
such breach of the peace.

See section 142, post.

39. Every.peace officer who witnesses a breach of the peace, and every

person lawfully assistmg him, is justified (bound ?) in arresting any dne whom

he finds committing such breach of the peace, or whom he, on reasonable antd

probable grounds, believes to be about to join in or renew such breach of the

peace

2. Every peace officer isjustifed in receiving into custody any person given

into his charge as having been a party to a breach of the peace by one who has,
or whom such peace officer, upon reasonable and probable grounds, believes to

bave, witnessed such breach of the peace.

" Peace officer " defined, section 3.

See Timothy v. Simpson, 1 C. M. & R. 757; Baynes v.

Brewster, 2 Q. B. 375; Price v. Seeley, 10 Cl. & F. 28;

Webster v. Watts, 11 Q. B. 311. See note under section 16

as to the word justified.
SUPPRESSION OF RIOT nY MAGISTRATES.

40. Every sheriff, deputy sheriff, mayor or other head officer or actin.g

head officer of any county, city, town or district, and every magistrate and

justice of the peace, is justifcd in using and ordering to be used, and every

peace officer is justified in using such force as lie, in good faith, and on reason-

able and probable grounds, believes to be necessary to suppress a riot, and

as iq not disproportioned to the danger which he, on reasonable and probable

grounds, believes to be apprehended from the continuance of the riot.

" Peace officer " defined, section 3. "Riot" defined, and

punisimient, section 80 et seq. See note under section

16 as to the word ju.t4ifled. See Stevenson v. Wilson,
2 L. C. J. 251. A sheriff or otlher officer is bouînl to
endeavour to suppress a riot: s. 140 post.

OTHER SUPPRESSION oF RIOT.

41. Every one, whether subject to military law or not, acting mu good
faith in obedience to orders given by any sheriff, deputy-sheriff, mayor or
other head officer or acting head officer of any county, city, town or district,
or by any nagistrate or justice of the peace, for the suppression of a riot, is
justifed in obeying the orders so gisen unless such orders are manifestly
unlawful, and is protected fron crininal responsibility in using such force as
he, on reasonable and probable grounds, believes to be necessary for carrying
into effect such orders.

2. It shall be a question of law whether any particular order is manfe. /g

unlawful or not.



22 JUSTIFICATION OR EX CUSE. [Secs. 42-45

See note under section 16 as to the word justifted.

" Military law" defined, section 3. "iRiot" defined,
section 80.

" The protection given by this and the following sections to
persons obeying the orders of magistrates and military officers
is, perhaps, carried to an extent not yet expressly decided; but

see the language of Tindal, C.J., in R. v. Pinney, 5 C. & P. 254,

and Willes, J., in Keiglly v. Bell, 4 F. & F. 763."-Imp.
Comm. Rep.

Surresss0No OF RIOT, OTHER CASES.

42. Every one, whether subject to nilitary law or not, who in good

faith and on reasonable and probable grounds believes that serious mischief

wilI arise froin a riot before there is time to procure the intervention of any

of the authorities aforesaid, isjust)iel in using such force as he, in good faith

and on reasonable and probable grounds, believes to be necessary for the
suppression of such riot, and as is not disproportioned to the danger which he,
on reasonable grounds, believes to be apprehended fron the continuance of

the riot.

See note under preceding section.

PROTECTION OF PERSONS SUnJFCT TO MILITARY LAW.

43. Every one who is bound by military law to obey the lawful conmand

of bis superior officer is juieds1 in obeying any command given him by bis

superior officer for the suppression of a riot, unless such order is main festly

unlavful.

2. It shall be a question of law whethser any particular order is maifestly

unlawful or not.

See note under section 41.

PRsEvElNTION OS' MAJO OsENss.

44. Every one is jsstidlhd in using such force as nay be reasonably

necessary in order to prevent the commission of any offence for which, if

committed, the offender night be arrested without warrait, '5l/ the coi-
mission of which would be likely to cause imiediate and serious injury to the
person or property of any une ; or, in order to pruvent any act being done

which he, on reasonable grounds, believes would, if conmitted, amr.îunt to
any of such offences.

Sce section 552 as to oflences for which arrest without

warrant is authorized, and remarks thereunder. See note

under section 16, as to the word j ltied. See Hacndcock-

v. Baker, 2 B. & P. 260, and R. v. Rose, 15 Cox, 540.

SELF-DEFENcE--NPROVOK ED ASSAULT.

45. Every one unlawfully assaulted, not /wring p,.c/: sus/s assst, is
jusi/lied in repelling force by force, if the force he uses is not ineant to cause
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death or grievous bodily harm, and is no more than is necessary for the

purpose of self-defence ; and every one so assaulted is justitled, tbough he

causes death or grievous bodily harm, if he causes it under reasonable appre-

hension of death or grievous bodily harm from the violence with which the

assault was originally made or with which the assailant pursues his purpose,
and if lie believes, on reasonable grounds, that he cannot otherwise preserve

himself from death or grievous bodily harn.

See note under section 16 as to the word justified. See

renarks under section 265, post: R. v. Knock, 14 Cox, 1,
and cases in Archbold, 755; 3 Blacks. 4; Horrigan, Cases

on Self-Defence, 720; see section 229, post.

".We take one great principle of the common law to be, that

though it sanctions the defence of a man's person, liberty and

property against illegal violence and permits the use of force to

prevent crimes, to preserve the public peace, and to bring

offenders to justice, yet all this is subject to the restriction that

the force used is necessary; that is, that the inischief sought to

be prevented could not be prevented by less violent means; and

that the mischief done by, or whicli might reasonably be antici-

pated from, the force used is not disproportioned to the injury or

mischief which it is intended to prevent. This last principle

will explain and qualify many of our suggestions. It does not

seem to have been universally admitted, and we have therefore

tlought it advisable to give our reasons for thinking that it not

only ouglit to be recognized as the law in future, but that it is the

law at present."--Imp. Comm. Rep.

SELF DEFENCE-PROVOKED ASSAULT.

46. Every one who has without justification assaulted another, or lias

provoked an assailt fromî that other, may nevertheless justify force subsequent

to sucli assault, if he uses such force under reasonable apprehension of death

or grievous bodily harm froni the violence of the person first assaulted or pro-

voked, and in the belief, on reasonable grounds, that it is necessary for his

own preservation fron death or grievouîs bodily lari : Provided, tiat he did

not commence the assault with intent to kill or do grievous bodily Ilrn, and

did iîot endeavouir at any tine before the iiecessity for preserving himuself

arose, to kill or do grievous bodily harmî: Provided also, that before such

necessity arose lie declined further conflict, and quitted or retreated from it as

far as was practicable.

2. Provocation, vithin the meaning of this and the last preceding section,

may be given by blows, words or gestures.

See note under preceding section, and section 229, post.
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PREvENTrION; OF INSULT.

47. Every one is justifted in using force in defence Of his own person, or

that of any one under his protection, from an assault accompanied with insult:

Provided, that he uses no more force than is necessary to prevent such assault,

or the repetition of it: Provided also, that this section shall not justify the

wilful infliction of any hurt or mischief disproportionate to the insult which

the force used was intended to prevent.

See note under section 16 as to the word justiled.

" This perhaps extends the law, but it appears reasonable."

-Imp. Comm. Rep.

DEFENCE OF MOVEABLE PROPERTY.

4S. Every one who is in peaceable possession of any moveabje property or

thing, and every one lawfully assisting him, is justgiied in resisting the taking

of such thing by any trespasser, or in retaking it from such trespasser, if in

either case he dcs not strike or do bodily hirm to such trespasser; and if, after

any one being in peaceable possession as aforesaid has laid hands upon any such

thing, such trespasser persists in attempting to keep it or to take it f rom the

possessor, or from any one lawfully assisting him, the trespasser shall be deemîed

to commit an assault without justification or provocation.

See note under section 16 as to the word justitßed.
"This puts the possessor in tie position of a person acting

in self defence contemplated by section 45."-Imp. Comm. Rep.

See note under section 53, post.

DEFENCE OF MOVEAiLE PROPERTY, OTHER CASE.

49. Every one who is in peaceable possesion of any moveable property

or thing under a claime of riglht, and every one acting under his authority, is

protected from crirtina? res>sibilty for defending such posse3sion, even

against a person entitled by law to the possession of such property or thing, if

he uses no m-iore force than is necessary.

This and the preceding and the next eleven sections are

given as tihe existing law. See note under section 16 as to

the words " Criminal responsibility."

ILLEGAL DFrCsE OF MOVEABLE PROPERTY.

50. Every on- whs> is in peacsable posession of any moveable property

or thing but neither claises right thereto nor acts under tie authority of a person

claiming right thereto, is neither jusstficl nor protected fromo criminiiial responsi-

bility for defending his possession against a person entitled by law to the

1-ossession of such property or thinsg.

See note under preceding section.

DEFExcE osF DwELLÎNG ilOUSE.

51 Every one who is in peaceable 1ossession of a dwelling-house, and every

one lawfully assisting him or acting by his authority, isjustiyied in *using such

[Secs. 47-51
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force as is nuecessary to prevent the forcible breaking and entering of suich

dwelling-house, either by night or day, by any person with the intent to commit

any indictable offence therein.

See cases under section 265, post, and Imp. Comm. Rep.
under section 16 and section 45, ante, and 53 post; also
Horrigan, Cases on Self Defence, 749 et seq.

32. Every one who is in peaceable possession of a dwelling-house, and

every one lawfully assisting him or acting by his authority, is justified in using

such force as is necessary to prevent the forcible breaking and entering of such

dwelling-house by night by any p crson, if he believes, on reasonable and

probable grounds, that such breaking and entering is attempted with the intent

to commit any indictable offence therein.

See under preceding section.

DEFENCE OF REAL PROPERTY.

53. Every one who is in peaceable possession of any house or land, or

other real property, and every one lawfully assisting him or acting by his

authority, is justiJied in using force to prevent any person from trespassing on

such property, or to remove him therefrom, if he uses no more force than is

necessary ; and if such trespasser resists such attempt to prevent his entry or

to remove him, such trespasser shall be deemed to commit an assault without

justification or provocation.

See Imp. Comn. Rep. under sections 16 and 45

aite, and cases under section 265, pot ; 1 Russ. 1028; 1

Burn, 313; Lows v. Telford, 13 Cox, 226, Warb. Lead.

Cas. 51: Cook v. Beal, 1 Ld. Raym. 176 ; Handcock
v. Baker, 2 B. & P. 260; R. v. Hewlett, 1 F. & F. 91 : R.
v. Hood, 1 Moo. 281 ; Spires v. Barrick, 14 U. C. Q. B. 424:;

Glass v. O'Grady, 17 UJ. C. C. P. 233 ; Davis v. Lennon, 8
U. C. Q. B. 599.

"A fiIl report of the evidence in the case of R. v. Moir, and an
imperfect report of Lord Tenterden's summning up are to be found

in the aniual register for 1830, vol. 72, i. 344. Moir having

ordered soie fishermen not to trespass on his land ly

taking a short cut, found the deceased and others persisting

in going across. Ie rode up to them and ordered theni b::c.

They refused to go and there xas evidence of angry words, and

some slight evilence that the deceased threatened to strilke Moir

with a pole. Moir shot him in thle arm, and the wound ulti-

mnately proved fatal. 3efore the man died, or indeei wgas supposed

to be in danger, Moir avowed and justified his act, and said that

in similar circumstances he would do the sanie aigain. This land,
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he said, was his castle, and as he could not witbout the use of

firearms prevent the fishermen frorm persisting in their trespass,
heý did use them, and would use tbem again. Lord Tenterden

took a different view of the law. He told the jury that the pre-

vention of such a trespass could not justify such an act, andl he

seeins to have left to them as the only justification which on

these facts could arise, the question wbetber the prisoner was in

reasonable apprehension of danger to his life from the threats of

the deceased. Moir vas found guilty of murder and executed.

(See this case as since stated in R. v. Price, 7 C. & P. 178, and
Roscoe, Cr. Evid. 714.) . . . The law discourages persons

from taking the law into their own bands. Still the law does per-

mit men to defend themselves. Vim vi repellere licet modo fiat

mod<erin incJupatd tutelre, non ad sumeldam cindictam, sed ad

P'ropulsandm in.juriam: Co. Lit. 162a. And when violence is

used for the purpose of repelling a wrong, the degree of violence

nust.not be disproportioned to the wrong to be prevented, or it

is not justified. There is no case that we are aware of in whîich

it has been held that homicide to prevent mere trespass is

justifiable. The question raised bas always been wbetber itwas
murder, or reduced by the provocation to manslaugbter.

But the defeuce of possession either of goods or land against
a mere trespass, not a crime, does not, strictly speaking, justify
even a breachi of the peace. The party in lawful possession muay

justify gently laying his hands on the trespasser and requesting
hin to depart. If the trespasser resists, anid in doing so assaults
the party inu possession, that party may repel the assaulit and
for that purpose may use any force whieh lie would be justified
in using in defence of his person. (See section 45, ate.) As is

aecc:atelv said in 1 Rolle's Abt. Trespass, G. 8, "a justification
of a battery in defence of possessioii, though it arose in the
defeuce of the possession, yet in the end it is the defence of the
person."-Iip. Commn. Rep.

ASSERTION OF RIGHT TO bOUSE OR LANa.

54 Every one is juttied in peaceably entering in the day-tine to take
possession of any house or land to the possession of which he, or soie person
under whose authority he acts, is lawfully entitled.

2. If any person, not harinj or acting under the authority of one having
peaceable posession of any such house or land with a clait o.f righ,assaults any

(Sec. 54
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one peaceably entering as aforesaid, for the purpose of making him desist from

such entry, such assault shall be deemed to be without justification or provo-

cation.

3. If any person having peaceable possession of such bouse or land with a

claim of right, or any person acting by his authority, assaults any one entering

as aforesaid, for the purpose of making him desist from such entry, such assault

shall be deemed to be provoked by the person entering.

See note under preceding section.

DISCIPLINE OF MINORS AND ON SHIP.

55. It is lawful for every parent, or person in the place of a parent,

schoolmaster or master, to use force by way of correction towards any child,

pupil or apprentice under his care, provided that such force is reasonable under

the circumstances.

56. It is lawful for the master or officer in comumand of a ship on a voyage

to use force for the purpose of maintaining good order and discipline on board

of his ship, provided that he believes on reasonable grounds, that such force is

necessary, and provided also that the force used is reasonable in degree.

A parent may in a reasonable manner chastise his child,

or a master his servant, or a schoolmaster his scholar, or a

gaoler his prisoner, and a captain of a ship any of the crew

who have msutinously or violently misconducted theinselves:

1 Burn. 314 ; Mitchell v. Defries, 2 U. C. Q. B. 430; Brisson

v. Lafontaine, 8 L. C. J. 173.

As to homicide by correction: see R. v. Hopley, Warb.

Lead. Cas. 110; R. v. Griffin, 11 Cox, 402.

SURGICAL OPERATIONs.

. 57. Es-y one is protected fromu criminsal responsibility for performing

with reasontable care and skill any surgical operation upon any person for his

benefit, provided that performing the operation was reasonuable, having regard

to the patie-t's state at the timue, and toall the circumsstances of the case.

$8 Every one authorized by law to use force is criminal/, resonsiie

for any e\ct-ss, acòording to the nature and quality of the ast which constitutes

the excess.

See note under section 16, and section 45, ctste, and

Hamilton v. Massie, 18 0. R. 585.

CONSENT TO DEATH NOT LAWFUL.

59. No one bas a right to consent to the iiflictio )n (o death upon hiiself

and if suchs consent is given, it shall have no effect supon the criminal re.tponsi-

bility of any person by whom such death may be caused.

See note under section 16, as to the words "criminal

responsibility.'
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OBEDIENCE To De Farto LAw.

60. Every one is protected from crirminal responsibility for any aot done.

in obedience to thn laws for the time being made and enforced by those in

poissession (defacto) of the sovereign power in and over the place where th&

act is done.

" See 11 Hen. VII., c. 1, Sir H. Vane's case, Keliyng 15, and

Foster's 4th discourse, p. 402."-ITmp. Comm. Rep.

PART III.

PARTIES TO THE COMMISSION OF OFFENCES.

61. Every one is a party to and guilty of an offence who--

(a) Actually coriits it ; or

(b) Does or omits an act for the purpose of aiding any person to commit

the offence; or

(c) Abets any person in commission of the offence; or

(d) Counsels or procures any person to comnit the offence.

2. If several persons forn a comnon intention to prosecute any unlawful

purpose, and to assist each other therein, each of them is a party to every offence

committed by any one of thein ia the prosecution of sucl connon purpose, the.

commission of which offenee was, or ought to have been known to be a probable-
consequence of the prosecutionas of such common purpose.

See in R. v. Jordan, Warb. Lead. Cas. 2, and R. v. Man-

ning, IM. 7, a collection of cases on the subject of principals

and accessories.

See section 2 7, as to aiding sand albtting suicide.

This section is so framsned, says. the Im1perial Couns1ission-

ers' Report, as to put an end to the isice distinctions Ietween
accessories before the fact iii picipals ii tie second

degrce, already practically su1peseded by chapter 145
Revi-;e1 SbttutesI. Al are n:>w princip-t.s in any offence, and

punisiable as the actual perpetrtr of the offece, as it
always bas been in treason aid isdemeanour. Tie prose-

cutor nay, at his option, prefer ais indictiment against the
accessories before the fact, -and aidIers and abettors as prin-
cipal offenders, whethes the party who actually cominitted



the offence is indicted with them or not; R. v. Tracey, 6
Mod. 30. For instance: A. abetted in the commission of a

theft by B. The indictment may charge A. and B. jointly

or A. or B. alone as guilty of the offence, in the ordinary

form, as if they had actually stolen by one and the same

act. Or the indictment, after charging the principal of the

offence, inay charge the accessory or aider as follows: "A nd

the jurors aforesaid do firher present, that C. D., before the

said offence was comnmitted as aforesaid, to wit, on .

d id incite, move, procure, aid, counsel, hire and command

t/ce said A. B. the said offence in manner and fon afore-

said to do and comnit ;" or, " t/at C. D., on the day and

year aforesaid, was9 present, aid inq, a 1 etting/ and assisting

the said A. B. to commit the said offence in manner and

form aforesaid." And if the actual offender is not indicted,
as follows: " The jurors, etc., etc., present, that A. B., or that

some person or persons to the jurors aforesaid unknown,

on . . . . didi steal, etc., etc. And the jurors afore-

said do farther present that C. D.," . . . (continue as

in preèèdángq form).

In every~case where there may be a doubt whether a

person be a principal or accessory before the fact, it may be

advisable to prefer the indictment against himn as a prin-

cipal, as such an indictient will be sufficient whether it

turn out on the evidence that such person was a principal

or accessory before the fact, as well as where it is clear that

he was either the one or the other but it is uncertai'n which

lie was.

It is no objection to an accessory before the fact being

convicted that his principal has been acquitted: R. v. Hughes,

Bell. 242: R. v. Burton, 13 Cox, 71. And such accessories,
aiders and abettors may be arraigned and tried before the

actual perpetrator of the offence: 2 Hale, 223; R. v. James,

17 Cox, 24, 24 Q. B. D. 439. In some cases, as in suicide,

for instance, the aiders and abettors or accessories only can

be indicted. Where the actual perpetrator and the acces-

eACCESSORIES, ETC.· 29SSec. 61]
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sories are jointly indicted all may be found guily. of

attempting to commit the offence charged: section 711.

And, if an attempt only to commit an offence is charged, all

may be found guilty, though the full offence is proved;.

section 712, If the offence charged is not proved, but

another offence included in it is proved, they mey all be

found guilty of the offence so proved: section 713.

The soliciting and inciting a person to commit an offence,

where no offence is in fact committed by the person so soli-

cited, is an indictable offence: R. v. Gregory, 10 Cox, 459.

A principal in the first degree is one who is the actoi-

or actual perpetrator of the act. But it is not necessary

that he should be actually present when the offence is

consumnated; for if one lay poison purposely for another

who takes it and is killed, lie who laid the poison, thougli

absent when it was takei, is a principal in the first degree:

Fost. 349; R. v. Harley, 4 C. & P. 369. So, it is not

necessarv that the act should be perpetrated with his own

hands ; for if an oflènce be coinnitted through the mediuni

of an innocent agent the employer, though absent when

the act is done, is answý eriable as a principal in the first

degree : see R. v. Giles, . Moo. 166; R. v. Michael,·2 Moo.

120; R. v. Clifford, 2 C. & K. 202. Thus, if a child, under

the age of discretion; or any other instrument excused from

the responsibility of his actions by defect of understanding,

ignorance of the fact, or other cause, be incited to the com-

mission of miurder or aiiy other crime, the inciter, though

absent when the fact was conmitted, is, ex necestate, liable

for the act of his agent, and a principal in the first degree :

Fost. 349: R. v. Paler, 2 Leach, 978 ; R. v. Butcher', Bell, 6.

But if the instrument bc aware of the consequences of his

act lie is a principal in the first degree, and the enployer,
if lie be absent when the fact is conmitted, is an accessory

before the fact, and may now be indicted either as such, or

as the actual offender·: R. v. Stewart, R. & R. 363; R. v.

Williams, 1 Den. 39: unless the instrument concur in the



act merely for the purpose of detecting and punishing

the e'mployer, in which case he is considered as an innocent,

agent: R. v. Bannen, 2 Moo. 309.

Principals in the second degree.-Such were .called

those who were present, aiding and abetting, at the commis-

sion of the fact.

Presence, in this sense, is either actual or constructive.

It is not necessary that the party should be actually present,
an ear or eye-witness of the transaction; he is, in con-

struction of law, present, aiding and abetting, if, with the

intention of giving assistance, he be near enough to afford

it, should the occasion arise. Thus, if he be outside the

house, watching to prevent surprise, or the like, whilst his

c.omipanions are im the house conunitting a felony, such

constructive presence is sufficient to inake hiin a principal

in the second derree: Fost. 347, 350; see 1 Russ. 61; 1 Hale,

555; R. v. Gogerly, R. & R. 343; R. v. Owen, 1 Moo. 96.

But lie nust be sufficiently near to give assistance. R. v.

Stewart, R. & R. 33 ; and the mere circuinstance of a party

going towards a place where a felony is to be comrnitted, in

order toassist to carry off the property,and assisting incarry-

ing it off, vill not niake hiim a principal in the second degree,
unless, at the tiime of the felonious taking, lie were Within

such a distance as to be able to assist in it: R. v. Kelly, R. &

R. 421; 1 Russ. 27. So, where two persons broke open a

wrehonse, and stole thereout a quantity of butter, which

they carried along the street thirty yards, and then fetched

the prisolier who, being apprise(l of the robbery, assisted

im carrymîg away the property, it was holden that lie was

not a principal, l)ut only an accessory after the fact: R. v.

King, R. & R. 332; R. v. Dyer, 2 East, P. C. 767. And

although an act be conuînitted in pursuance of a previous

concerted plan between the parties, those who are not

present, or so near as to be able to afford aid and assist-

ance at the timne when the offence is committed, are not

principals, but accessories before the fact: R. v. Soares,
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R & R. 25: R. v. Davis, I. 113: R. v Else, Id. 142; R. v.

Badcock, I. 249; R. v. Maiers, 7 C. & P. 801; R. v.

Howell, 9 C. & P. 437: R. v. Tuckwell, Car. & M. 215. So,

if one of them has been apprehenIed before the commis-

sion of the offence by the other, he can be considered only

as an accessory beFore the fact: R. v. Jolhnson, Car. & M.

218. But presence during the wlole of the transaction is

not necessary: for instance, i f several combine to forge an

instrument, and each executes by hinself a distinct part of

the forgery, and they are not together when the instrument

is completed; they arc, nevertheless, all guilty as principals

R. v. 1ingley, R. & R. 446: .se' 2 East, P. C. 768. As, if

A. counsel B. to make the paper. C. to engrave the plate,

and D. to fill up the naies of a forged note, and they do

so, each without knowing that the others are employed for

.that purpose, B., C. and D. niay be indicted for the forgery,

and A. as an accessory : R. v. Dade, 1 Moo. 307 ; for, if

several make distinet parts of a forgced instrument, each is

a principal, though lie (o not know by whom the other

parts are executed, and though it is finished by one alone M

in the absence of the others : R. v. Kirkwood, 1 Moo. 304;

R. v. Charles, 17 Cox, 499; -ece R. v. Kelly, 2 C. & K. 379.

There niust also be a participation in the act ; for

although a man be present wvhilst a felony is comnuitted,

if he take no part in it aud do not act in concert with

those who conuitted it, lie will not he a principal in the

second, degree, merely because lie did not endeavour to

prevent the felony, or apprehend the felon: I Hale, 439;
Fost. 350. It is not necessary, however, to prove that the

party actually aidcd in the coiiiiiiission of the offence: if

lie watcheld for his companions in order to prevent surprise,
or remained at a convenient distance in order to favour

their escape, if necessarv, or vas in such a situation as to

be able readily to coie to tlieir assistance, the knowledge

of which wvas calculated to give additional confidence to

his companions, in contemplation of law he was present

aiding and abetting. So, a participation, the result of a



concerted design to commit a specific offence, is sufficient

to constitute a principal in the second degree. Thus, if
several act in concert to steal a mans goods, and he is
induced by fraud to trust one of them, in the, presence of
the others, with the possession of the goods: and then

another of the party entices the owner away that he who

has the goods may carry them off, all are guilty as prin-

cipals : R. v. Standley, R. & R. 305 ; 1 Russ. 29 ; R. v.
Passey, 7 C. & P. 282 ; R. v. Lockett, Id. 300. So, it has

been holden, that to aid and assist a person to the jurors
unknown to obtain money. Iy ring-dropping, is felony, if

the jury find that the prisoner was confederate with the
person unknown to obtain the money by means of the

practice: R. v. Moore, 1 Leach, 314. So, if two persons
driving carriages incite each other to drive furiously, and

one of them run over and kill a man, it is manslaughter in

both: R v. Swindall, 2 C. &. K. 230. If one encourage

another to commit suicide, and be present abetting him
while he does so, such person is guilty of murder as a
principal; and if two persons encourage eaeh other to self-
murder, and one kills himself, but the other fails in the
attempt, the latter is a principal in-he murder of the other:
R. v. Dyson, R. & R. 523 ; R. v. Russell, 1 Moo. 356:
R. v. Alison, 8 C. & P. 418; R. v. Jessop, 16 Cox, 204 ; but
see section 237, post. So, likewise, if several persons com-
bine for an unlawful purpose to be carried into effect by
unlawful means: Fost. 351, 352; particularly, if it be
to be carried into effect notwithstanding any opposition
that may be offered against it: Fost. 353, 354; and if one of
therm, in the prosecution of it, kill a man, it is murder in all

who are present, whether they actually aid or abet or not:

see the Sessinghurst-house case, 1 Hale, 461; provided
the death were caused by the act of some one of the party
in the course of his endeavours to effect the.common object.
of the assembly: i Hawk. ,c. 31, s. 52; Fost. 352.; R. v.
Hodgson, 1 Leach, 6 ; R. v. Plummer, Kel. 109. But it is

not sufficient that the common purpose is merely unlawful
Cm. Lw-3
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it must either be felonious, or, if it be to commit a misde-

meanour, then there must be evidence to show that the

parties enga.ed intended to carry it out at all hazards: R. v.

Skeet, 4 F. & F. -931 ; see also R. v. Luck, 3 F. & F. 483;

R. v. Craw, 8 Cox, 335. And the act must be the result of

the confederacy ; for, if several are out for the purpose of

committing a felony, and, upon alarm and pursuit, run

different ways, and one of them kill a pursuer to avoid

being taken, the others are not to be considered as principals

in that offence: R. v. White, R. & R. 99. Thus, where a

gang of poachers, consisting of the prisoners and Williams

attacked a gaine keeper, beat him, and left him senseless

upon the ground, but Williams returned, and whilst the

gamekeeper was insensible upon the ground took f rom him

his gun, pocket-book and money, Park, J., held that this was

robbery in Williams only: R. v. Hawkins,3 C. & P. 392. The

purpose must also be unlawful; for, if the origirial object

be lawful, and be prosecuted by lawful means, should one

of the party in the prosecution of it kill a man, although

the party killing, and all those who actually aid and abet

him in the act, may, according to circumstances, be guilty

of murder or manslaughter, yet the other persons who are

present, and who do not actually aid and abet, are not guilty

as principals in the second degree: Fost. 354, 355; section

62, post.

A mere participation in the act, without a felonious

participation in the design, will not be sufficient: 1 East, P.

C. 258; R. v. Plummer, Kel. 109. Thus, if a master assault

another with malice prepense, and the servant, ignorant of

his master's felonious design, take part with him, and kill

the other, it is manslaughter in the servant, and murder in

the master: 1 Hale, 446. So, on an indictment under the

statute, 1 V. c. 85, s. 2, charging A. with the capital offence

of inflicting a bodily injury dangerous to life with intent

to commit murder, and B. with aiding and abetting him, it

was held to be essential, to xnake out the charge as against
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B., that he should have been aware of A's. intention to

commit murder: R. v. Cruse, 8 C. & P. 541.

In the case of murder by duelling, in strictness both of

the seconds are principals in the second degree; yet Lord

Hale considers that, as far as relates to the second of the

party killed, the rule of law in this respect has been too

far strained; and he seems to doubt whether such second

should be deemed a principal in the second degree: 1 Hale,
422,452. However, it was holden by Patteson, J., that all

persons present at a prize-fight, having gone thither with

the purpose of seeing the prize-ighters strike each other,
were principals in the breach of the peace: R. v. Per-

kins, 4 C. & P. 537; see R. v. Murphy, 6 C. & P. 103,

and R. v. Coney, 15 Cox, 46; and upon the same principle,
the seconds in a duel, being participators in an unlawful

act. would both be guilty of murder, if death were to

ensue ; and so the law was laid down in R. v. Young,
8 C. &. P. 644; and in R. v. Cuddy, 1 C. & K. 210.

Aiders and abettors were formerly defined to be acces-

sories at the fact, and could not have been tried until the

principal had been convicted or outlawed: Fost. 347.

But this doctrine is exploded; and it is now settled, that

all those who are present aiding and abetting when a

felony is committed are principals in the second degree,
and may be arraigned and tried before the principal in the

first degree has been found guilty: 2 Hale, 223 ; and may

be convicted, though the party charged as principal in the

first degree is acquitted: R. v. Taylor, 1 Leach, 360; R. v.

Towle, R. & R. 314; R. v. Hughes, Bell, 242.

In treason, and in offences below felony, and in all

felonies in which the punishment of principals in the first

degree and of principals in the second degree is the same,

the indictment may charge all who are present and abet

the fact as principals in the first degree: 2 Hawk. c. 25,

s. 64; provided the offence permit of participation: Fost.

345 ; R. v. Hughes, Bell, 242 ; or specially as aiders and
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abettors: R. v. Crisham, Car. & M. 187. But where by

particular statutes the punishment was different, then

principals in the second degree must have been indictei

specially as aiders and abettors: 1 East, P. C. 348> 350:
-R. v. Sterne, 1 Leach, 473. If indicted as aiders and abet-

tors, an indictment charging that A. gave the mortal blow,
and that B., C. and D. were present aiding and abetting,
would be sustined by evidence that B. gave the blow, and

that A., C. and D. were present aiding and abetting; and
even if it appeared that the act was committed by a person

not named in the indictment, the aiders and abettors might

nevertheless be convicted: R. v. Borthwick. 1 East, P. C.
350; see R. v. Swindall, 2 C. & K. 230. Arid the sanie

thougli the jury say that they are not satisfied which gave

the blow, if they are satisfied that one of them did, and
that the others were present aiding and abetting: R. v.
Downing, 1 Den. 52. When a prisoner was convicted upon

an indictment which charged him with rape as a principal

in the first count, and as an aider and abettor in the second,
it was holden that the conviction upon the first count was

good. R. v. Folkes, 1 Moo. 354; R. v. Gray, 7 C. & P. 164:
sec R. v. Crisham, Car. & M. 187.

Accessories before the fact.-An accessory before the

fact is he who, being absent at the time of the felony comi-
mitted, doth yet procure, counsel, command or abet another
to commit a felony: 1 Hale, 615.

If the party be actually or constructively present when

the felony is comnitted lie is an aider and abettor. and not

an accessory before the fact; for it is essential, to constitute

the offence of accessory, that the party should be absent at
the time the offence is committed: 1 Hale, 615; R. v.
Gordon, 1 Leach, 515; 1 East, P. C. 352; R. v. Brown, 14
Cox, 144.

The procureinent may be personal, or through the inter-
vention of a third person: Fost. 125; R. v. Earl of Sonerset,
19 St. Tr. 804; R. v. Cooper, 5 C. & P. 535; it may also be
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direct, by hire, counsel, command, or conspiracy; or indirect,
by evincing an express liking, approbation, or assent to
another's felonious design of committing a felony: 2 Hawk.
c. 29, s. 16; but the bare concealment of a felony -to be
committed will not iake the party concealing it an acces-

sory before the fact: 2 Hawk. c. 29, s. 23; nor will tacit
acquiescence, or words which amount to a bare permission,
be sufficient to constitute this offence: 1 Hale, 616 The
procurement must be continuing; for if the procurer of a

felony repent, and before the felony is committed actually

countermand his order, and the principal notwithstanding

commit the felony, the original contriver will not be an
accessory: 1 Hale, 618. So, if the accessory order or advise

one crime, and the principal intentionally commit another;
as, for instance, to burn a house, and instead of that lie
commit a larceny ; or to commit a crime against A., and
instead of so doing lie commit the same crime against B.:
the accessory will not be answerable: 1 Hale, 617; but, if
the principal commit the saine offence against B. by mistake
instead of A., it seems it would be otherwise : Fost. 370,
et seq,; but see 1 Hale, 617; 3 Inst. 51. But it is clear that

the accessory is liable for all that ensues upon the execution
of the unlawful act comnnanded; as, for instance, if A.
command B. to beat C., and le beat him so that lie dies, A.
is accessory to the mnurder: see section 62, post; 1 Hale,
617. Or if A. commiand B. to burn the house of C., and in

doing so the bouse of D. is- also burnt, A. is accessory to the
burning of D.'s louse: R. v. Saunders, Plowd. 475. So, if
the offence comnmanded be effected, althiougli by dileient
means froni those conimanded, as, for instance, if J. W. bire
J. S. to poison A., and, instead of poisoning hiim, lie shoots
him, J. W. is, nevertheless, liable as accessory: Fost. 369,
370; section 62, post. Where the procurement is through

an intermediate agent it is not necessary that the accessory

should name the person to be procured to do the act: R. v.

Cooper, 5 C. & P. 535.
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Several persons may be convicted on a joint charge

against them as accessories before the fact to a particular

felony, though the only evidence against them is of sepa-

rate acts done by each at separate times and places: R. v.

Barber, 1 C. & K. 442.

It may be necessary to observe, that it is only in felonies

that there can be accessories; in high treason, every in-

stance of incitenient, etc., which in felony would inake a

man an accessory before the fact, will make him a princi-

pal traitor; Fost. 341; and lie must be indicted as such:

1 Hale, 235. Also, all those who in felony would be acces-

sories before the fact, in offences under felony are princi-

pals, and indictable as such: R. v. Clayton, 1 C. & K. 128;

R. v. Moland, 2 Moo. 276; R. v. Greenwood, 2 Den. 453;

under section 61, ante, that now applies to all offences.

ln manslaugliter it has been said there can be no acces-

sories before the fact, for the offence is sudden and unpre-

meditated; and therefore, if A. be indicted for murder, and

B. as accessory, if the jury find A. guilty of nanslaughter

they nust acquit B: 1 Hale, 437, 466, 615; 1 Hawk.

c. 30, s. 2. Where, however, the prisoner procured and

gave a wornan poison in order that she miglit take it and

so procure abortion, and she did take it in his absence, and

died of its effects, it was held that lie might be convicted

as'an accessory before the fact to the crime of manslaugli-

ter: R. v Gaylor, Dears. & B. 288. In the course of the

argument in that case, Bramwell, B., said: "Suppose a man

for mischief gives another a strong dose of medicine,. not in-

tending any further injury than to cause him to be sick

and unconfortable, and death ensues, would not that .be

manslaugliter? Suppose, then, that another had counselled

him to do it, would not lie wlio counselled be an accessory

before the fact ?

In R. v. Chadwick, Stafford Sum. Ass. 1850, the prisoner

was indicted as a principal for inurder by arsenic, and the

jury found that lie procured the arsenic, and caused it to

be administered by another person, but was absent when it
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was administered; and thereupon it was objected that the

il & 12 V., c. 46, s. 1, which was similar to chapter 145 Rev.

Stat. s. 1, did not apply to murder, but Williams, J., over-

ruled the objection, and refused to reserve the point. Where

the principal and accessory are tried together, one being

charged as principal and the other as accessory, if the prin-

cipal plead otherwise than the general issue, the accessory

shall not be bound to answer until the principals plea be

first determined: 1 Hale, 624. Where the principal was

indicted for larceny in a dwelling-house, and the accessory

was charged in the same indictment as accessory before the

fact to the said "felony and bitrglary," and the jury

acquitted the principal of the burglary, but found hin

guilty of the larceny, it seems the judges were of opinion

that the accessory should have been acquitted ; for the

indictment chargeds him as accessory to the burglary only,
and the principal being acquitted of that, the accessory

should have been acquitted also : R. v. Dannelly and

Vaughan, R. & R. 310. Where three persons were charged

with a larceny, and'two others as accessories, in one count,
and the latter were also charged separately in other counts

with substantive felonies, it was held that, aithougli the

principals were acquitted, the accessories might be convicted

on the latter counts: R. v. Pulhan, 9 C. & P. 280.

If a man be indicted as accessory in the saine felony to

several persons, and be found accessory to one, it is a good

verdict, and judinent may be passed upon him: R. v. Lord

Sanchar, 9 Co.- 189; Fost. 361; 1 Hale, 624.

OFFENCES COMMITTED DIFFERENTLY.

62. Every one whio counsels or procures another to be a party to an

offence of which that other is afterwards guilty is a party to that offence,

although it may be conmnitted in a way different from that which was

counselled or suggested.

2. Every one who counsels or procures another to be a party'to an offence

is a party to every offence which that other cominits in consequence of such

counselling or procuring,,and which the person counselling or procuring knew,

or cught to have known, to be likely to be comnmitted in consequence of such
counselling or procuring.
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" This is believed to express the existing law: Fost., part 3,
and cases under preceding section. "-Imp. Comm. Rep.

The inere fact of being stakeholder for a prize fight

where one of the combatants was killed does not make one

accessory before the fact to the manslaughter: R. v. Taylor,

13 Cox, 68.
ACCESSORY AFTER THE FACT.

63. An accessory after the fact to an offence is one who receives, comforts

or assists any one who has been a party to such offence in order to enable him

to escape, knowing him to have been a party thereto.

2. No married person whose husband or wife has been a party to an

offence shall becoine an accessory after the fact thereto by receivmg, comfort-

ing or assisting the other of them, and no married woman whose husband has

been a party to an offence shall become an accessory after the fact thereto, by

receiving, comforting or assisting in his presence and by his authority any other

person who bas been a party to such offence in order to enable her husband or

such other person to escape.

The Imperial Commissioners report this section as

declaratory of the existing law, but that is an error. A

husband, at common law, cannot aid his wife to escape.

Then, section 13, ante, seems to have been forgotten in

drafting this section 63.

See as to punishnent, sections 531, 532. Accessories

after the fact to certain offences, not triable at Quarter

Sessions, section 540. See section 627 as to indictment of

accessories after the fact in certain -cases: see R. v. Lee,

Warb. Lead. Cas. 9, for a collection of cases on the subject.

An accessory after the fact is one who, knowing a

felony to have been committed by another, receives, relieves,
comforts, or assists the felon: 1 Hale, 618; 4 Bl. Coin. 37.

Any assistance given to one known to be a felon, in order

to hinder his apprehension, trial, or punislment, is suffi-

cient to make a man an accessory after the fact; as, for

instance, that he concealed him in the house: or shut the

door against his pursuers, until he·should have an oppor-

tunity of escaping: 1 Hale, 619; or took money from

him to allow him to escape: or supplied hirm with

mnoney, a horse or other necessaries, in order to enable

him to escape: 2 Hawk. c. 29, s. 26; or bribed
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the gaoler to let him escape, or conveyed instruments to

him to enable him to break prison and escape: 1 Hale,
621.

But merely suffering the principal to escape will not

inake the party ai ecessory after the fact, for it amounts

at most but to a mere omission: 1 Hale, 619. So, if a

person supply a felon in prison with victuals or other

necessaries for his sustenance: 1 Hale, 620; or relieve

and maintain him if he be bailed out of prison: Id.; or if a

physician or surgeon professionally attend a felon sick or

wounded, although he know him to be a felon. See

R. v. Chapple, 9 C. & P. 355; R. v. Jarvis, 2 M. & Rob. 40.

A wife is not punishable as accessory for receiving, etc.,
her husband, although she knew him to have committed

felony: 1 Hale, 48, 621; R. v. Manning, 2 C. & K. 903, n.
for she is presumed to act under his coercion; but see now

section 13, an te. But no other relation of persons can

excuse the wilful receipt or assistance of felons; a father

cannot assist his child, a child his parent, a husband his

wife, a brother his brother, a master his servant, or a

servant his master: 1 Chit, 266. (Section 63 ante alters

this as to a husband assisting his wife.) Even one may
make hinself an accessory after the fact to a larceny of his

own goods, or to a robbery on himself, by harbouring the

thief, or assisting in his escape: Fost. 123. If the vife

alone, the husband being ignorant of it, receive any other

person being a felon, the wife is accessory, and not the

liusband: 1 Hale, 621. And if the husband and wife both

receive a felon knowingly, it shall be, adjudged only the

act of the husband, and the wife shall be acquitted: Id.

(See now section 13 ante.)

To constitute this offence it is necessary that the acces-

sory have notice, direct or implied, at the time he assists or

coniforts the felon, that he had committed a felony.

It is also necessary that the felony be completed at the

time the assistance is given; for, if one wounds another
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mortally, and after the wound given, but before death

ensues, a person assist or receive the delinquent, this does

not make him accessory to the homicide; for until death

ensues no murder or manslaughter is committed: 2 Hawk.

c. 29, s. 35; 4 BI. Coin. 38.

On an indictment charging a man as a principal felon

only, he cannot be convicted of the offence of being an

accessory after the fact: R. v. Fallon. L. & C. 217.

The receipt of stolen goods did not at commnon law con-

kitute the receiver an accessory, but was a distinct misde-

meanour, punishable by fine and imprisonment: 1 Hale, 620;

see now section 314, post.

Four prisoners were indicted for murder jointly with

two others indicted as accessories after the fact. The

prisoners indicted for murder were found guilty of man-

slaughter, and the other two guilty of having been acces-

sories after the fact to manslaughter. Held, on motion in

arrest of judgment, that the conviction against the acces-

sories was right: R. v. Richards, 13 Cox, 611 ; see R. v.

Brannon, 14 Cox, 394.

ATTEMPTS.

64. Every one vho, having an intent to commit an offence, does or omits

an act for the purpose of accomplishing his object, is guilty of an attempt to

commit the offence intended ichÉther un<ler the circumstances it qvaspossible to

commit such ofence or ot.

2. The question whether an act done or omitted with intent to commit an

offence is or is not only preparation for the commission of that offence, and too

remote to constitute an attempt to commit it, is a question of law.

The words in italics were given as new law in the Impe-

rial Comnmissioners' Report of 1,879 in view of R. v. Collins,
L. & C. 471, but that case has since been overruled: R.

v. Brown, 24 Q. B. D. 357, and R. v. Ring, 17 Cox, 491.

See set-tions 528, a29, as to punishment in cases not

otherwise provided for, and sections 711, 713 as to verdict

of attempt under certain circumstances.

Attempts to conmnit certain crimes are specially provided

for in sections 71, 75, 100, 120, 127, 129, 131, 132, 136, 154,
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175, 178, 185, 189, 232, 238, 241, 248b; 268, 270, 400, 424,
432, 485, 488, 492, 494, 496, 500.

A mere intention to commit a crime is not indictable.
Some act is required, but acts only remotely leading towards
the commission of an offence are not to bel éonsidered as
attenpts to commit it, whilst acts immediately connected
with it are : R. v. Roebuck, Dears. & B. 24 ; 1 Russ. 83 ;
R. v. Hensler, il Cox, 570; R. v. Eagleton, Dears. 515;

R. v. Roberts, Dears. 539; R. v. Cheeseman, L. & C. 140.

An assault with intent to commit a crime is an attempt

to commit that crime: R. v. Dungey, 4 F. & F. 99. See

reporter's note in that case and R. v. John, 15 S. C. R. 384.

An attempt to commit a crime is an intent to commit

such crime inanifested by some overt act, and, in cases of

rape, robbery, etc., etc., necessarily includes an assault:

Stephen's Cr. L. 49 ; in such cases, an assault is an attempt

and an attempt is an assault ; R. v. Martin, 9 C. & P.

213, 215; qee annotation to section 711, post; and R.

v. Marsh, L Den. 505; R. v. Heath, R. & R. 184 ; R. v. Stew-

art, R. & R. 288 R. v. Fuller, R. & R. 308; R. v. Duckworth,

17 Cox, 495.

If A., mistaking a post ini the dark for B., and intending

to murder B., shoots at the post, he has'not committed an

attempt to murder, according to the existing law. Does

the above section 64 change the law in this respect ? Sir

James Stephens thinks that article 74 of the Draft Code

of 1879 would have had that effect in England: 2

Stephen's Hist., 225. That article reads as follows

"An attempt to commit an offence is an act done or omit-

ted with intent to commit that offence, forming part of a

series of acts or omissions which ·would have constituted the

offence, if such series of acts or omissions had not been inter-

rupted, either by the voluntary determination of the offender not

to complete the offence, or by some other cause.

"Every one who, believing that a certain state of facts exists,

does or omits an act, the doing or omitting of which would, if
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that state of facts existed, be an attempt to commit an offence,

attempts to commit that offence, although its commission in the

manner proposed was, by reason of tha non-existence of that

state of facts at the time of the act or omission, impossible.

" The question whether an act done or omitted with intent

to commit an offence is or is not only preparation for the com-

mission of that offence, and too remote to constitute an attempt

to commit it, is a question of law."

This article of the Imperial Draft Code, and of the Bill

of 1879, re-appeared in the Bill of 1880, soniewhat altered

in shape and phraseology, but not in substance, as will be

seen by comparing it with section 64 of this Code, which

reproduces it verbatim as it was in that Bill of 1880. It

thus seems clear that, in Sir James Stephen's opinion, the

supposed case of attempting to murder by shooting at a

post, would constitute now, under section 64 of this Code,

an indictable attempt to commit murder -Sed quSre?

See Baron Bramwell's remarks in R. v. McPherson, Dears. &

B. 197, in 1857, long before the deQision in R. v. Collins,
L. & C. 471. Sir James Stephens took the law as it

was then settled by the case of R. v. Collins, which

has since been over-ruled by R. v. Ring, 17 Cox, 491,

and it was not necessary for him to distinguish between

the case of the shooting at a post and the case of

putting the hand in an empty pocket. In neither case, in

his opinion, is there an indictable attenpt to commit a

crime. But though it is now unquestionable, under

section 64, that the latter case constitutes an attempt to

steal, though there was nothing to steal, it does not follow

that the former case constitutes an atteinpt to murder,

though there was no one to kill. Here the assault, a

principal ingredient of the offence, is wanting- There was

no assault on B., and A. clearly could not be indicted under

section 232, post, because he did not shoot at any~person:

R. v. Lovel, 2 Moo. & R. 39. But, for an attempt to steal,
the overt act, or commencement of execution of the theft is

complete by itself when a man puts his hand into the
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pocket of any one to steal whatever there may be in it.

No ingredient of the attempt is wanted there. The

offeider niay be arrested instanter, whilst no one could

arrest a man who is preparing to shoot at a post, in- the

case first supposed.

That is, no doubt, almost the same question in another

form, but yet- it serves as a test. The shooting in that

case is an attempt to attempt to commit murder, whilst in

the case of stealing, the putting the hand in the pocket is

the direct atteinpt to commit the stealing. The shooting is

one degree more remote from the murder than the thrust of

the hand in the pocket is from the stealing. There may

have been no killing, even if B., the person intended to be

murdered, had really been shot at, as the shot might either

have missed him or only wounded him, and then A. would

have been guilty of an attempt to murder. Whilst, in the

other case, if there is ln the pocket anything to steal, the

stealing itself is the proximnate, and only possible, offence

which the man $ho thrusts his hand in the pocket can

conunit. Between the shooting at a person with intent to

murder and the mnurder there is an intermediate possible

offence, that is, the attempt to murder, if the person shot at

is iot killed. Between the thrust of the hand in the

pocket with intent to steal, and the stealing, there is no

such intermediate offence possible. In this last case, there-

fore, there is a direct attempt t'o steal, whilst in the first

case ,here is no attempt po murder, not because a murder

was not possible, but because, under the terms of sub-

section 2 of section 6-1, the act of shooting was too remote

from the murder to constitute,. in law, an attempt to

murder, as there night have been no murder even if B. had

actually been shot at.
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46 OFFENCES AGAINST PUBLIC ORDER.

TITLE II.

OFFENCES AGAINST PUBLIC ORDER, INTERNAL
AND EXTERNAL.

PART IV.

TREASON AND OTHER OFFENCES AGAINST THE QUEEN'S

AUTHORITY AND PERSON.

65. Treason is-

(a) The act of killing Her Majesty, or doing ber any bodily harm tending

to death or destruction, main or wounding, and tfi act of imprisoning or

restraining ber; or

(b) The forming and msanifesting by an overt act an intention to kill Her

Majesty, or to do her any bodily harn tending to death or destruction, maim

or wounding, or to imprison or to restrain her; or

(c) The act of killing the eldes:, son and heir apparent of Her Majesty, or

the Queen consort of any King of the United Kingdom of Great Britain and

Ireland ; or

(d) The forming and manifesting, by an overt act, an intention to kill the

eldest son and heir apparent of Her Majesty, or the Queen consort of any

King of the United Kingdom of Great Britain and Ireland; or

(e) Conspiring with any person to, kililier Majesty, or to do ier any

bodily harm tending to death or destruction onaim or wounding, or conspiring

with any person to imprison or restrain her or

(f) Levying war against Her Majesty either-

(i) With intent to depose Her Majesty from the style, honour and

royal name of the Imperial Crown of the United Kingdonm of Great

Britain and Ireland or of any other of Her Majesty's dominions or

countries;

(ii) In order, by force or constraint, te conpel Her Majesty to change

her measures or counsels, or in order to intimidate or overawe both Houses

or either House of Parliament of the United Kingdom or of Canada; or

(g) Conspiring to levy war against Her Majesty with any such intent or
for any such purpose as aforesaid; or

(h) Instigating any foreigner with force to invade the said United King-

dom or Canada or any other of the dominions of Her Majesty ; or

(i) Assisting any public enensy at war with Her Majesty in such war by
any means whatsoever; or

(j) Violating, whether with her consent or not, a Queen consort, or the
wife of the eldest son and heir apparent, for the time being, of the King or
Queen regnant.

2. Every one who commits treason is guilty of an indictable offence and
liable to suffer death.
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66. In every case in which it is treason to conspire with any person for

any purpose the act of so conspiring, and every overt act of any such con-

spiracy, is an overt act of treason. 25 Edw. III, st. 5, e 2.

Limitation, three years, section 551a, and see sub-section
2 of section 551. Not triable at quarter sessions, section
540. Compulsion by threats no excuse, section 12.

Requisites of indictment section 614.

Special provisions as to trial for treason, section 658.

Evidence of one witness must be corroborated, section
684. Sections 6 and 7 of chapter 146 Rev. Stat. stand
unrepealed.

See Archbold, 755; Stephen's Crin. L. 32; Sir John
Kelyng's Crown Cases, p. 7, and a treatise on treason
printed thlerein; Foster's Cr. Law, discourse on High
Treason, 183.

Also, R. v. Gallagher, 15 Cox, 291, Warb. Lead. Cas.
39; R. v. Deasy, 15 Cox, 334; Mulcahy v. R. L. R. 3

. L. 306; R. v. Riel, 16 Cox, 48, 10 App. Cas. 675;
R. v. Davitt, Il Cox, 676.

AcCESSORIEs AFTER THE FACT.-(New).

67. Every one is guilty of an indictable offence and liable to two years'

imprisonment who-

(a) Becomes an accessory after the fact te treason ; or

(b) Knowing that any person is about to commit treason does not, with all

reasonable despatch, give information thereof te a justice of the peace, or use

other reasonable endeavours to prevent the commission of the same.

Not triable at quarter sessions, section 540. Requisites
of indictment, section 614. Special provisions for trial,
section 658. This section covers the common law offence
of misprision of treason.

LEvYING WAR, ETC., ETC.

O8. Every subject or citizen of any foreignstate or country at peace

with Her Majesty, who-

(a) Is or continues in arms against Her Majesty ivithin Canada; or

(b) Comnits any act of hostifity therein; or

(c) Enters Canada with intent to levy war against Her Majesty, or to

commit any indictable offence therein for which any person would, in Canada,

be liable te suffer death ; and

Every subject of Her Majesty within Canada who-

47«Secs. 66-68] TREASON.



48 OFFENCES AGAINST PUBLIC ORDER. [Sec. 69, 70

(d) Levies war against Her Majesty in company with any of the subjects

or citizens of any foreign state or country at peace with Her Majesty ; or

(c) Enters Canada in company with any such subjeots or citizens with

intent to levy war against Her Majesty, or to commit any such offence

therein ; or

(f) With intent to aid and assist, joins himself to any person who has

entered Canada with intent to levy war against Her Majesty, or to commit

any such offence therein-is guilty of an indictable offence and liable to suffer

death. R. S. C. c. 146. ss. 6 & 7.

Not triable at quarter sessions, section 540. Special

provisions as to indictinent, section 614. Sections 6 and 7

of chapter 146, Revised.Statutes, stand unrepealed. They

cover the saine offences as the above section 68, but the

punishment is discretionary, and they nay be tried by

court-martial. Every subject of Her Majesty within

Canada who enters Canada with any foreigner with intent

to commit any capital offence is, by this enactment, fiable

to sufir death.

TREASONABLE OFFENCES.

69. Every one is guilty of an indictable offence and liable to imprison-

ment for life who forms any of the intentions hereinafter mentioned, and

manifests any such intention by conspiring with any person to carry it into

effect, or by any other overt act, or by publishing any printing or writing;

that is to say-

(a) An intention to depose Her Majesty from the style, honour and royal

name of the Imperial Crown of the United Kingdom of Great Britain and

Ireland, or of any other of Her Majesty's dominions or countries ;

(b) An intention to levy war against Her Majesty within any part of the

said United Kingdom, or of Canada, in order by force or constraint to compel

her to change her measures or counsels, or in order to put any force or

constraint upon, or in order to intimidate or overawe both Houses, or either

House of Parliament of the United Kingdom or of Canada;

(c) An intention to move or stir any foreigner or stranger with force to.

invade the said United Kingdom, or Canada, or any other of Her Majesys'

dominions or countries under the authority of Her Majesty. R. S. C. c. 14,,
s. 3; 11-12 V. c. 12, (Inp.).

Not triable at quarter sessions, section 540. Limita-

tion, 3 years, section 551. . See sub-section 2 of section 551.
Special provisions, section 614. See annotation under

section 65, ante.

CONSPIRACY TO INTIMIDATE LEGISLATURE.

70. Every one is guilty of an indictable offence and liable to fourteen

years imprisonment who confederates, combines or conspires with any person
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to do any act of violence in order to intimidate, or to put any force or

constraint upon, any Legislative Council, Legislative Assembly or House of

Assembly. R. S. C. c. 146, s. 4.

Not triable at quarter sessions, section 540. Special

provisions, section 614.

This enactment does not apply to conspiracies to

intimidate the Senate or House of Commons. They are

covered partly by sections 65 and 69, ute.

ASSAULTS ON THE QUEEN.

71. Every one is guilty of an indictable offence and liable to seven years

imuprisonnent, and to be whipped once, twice or thrice as the court directs,

wio-

(a) Wilfully produces, or bas near Her Majesty, any arin or destructive or

dangerous tlhiig with intent to use the saine to injure the person of, or to alarm,

Hier Majesty ; or

(b) Wilfully and with intent to alari or to injure Her Majesty, or to break

the public pweace:

(i) Points, amis or presents at or near Her Majesty any firearn, loaded

or not, or any otier kind of arms;

(ii) Discharges at or near Her Majesty any loaded arm;

(iii) Discharges any e.xplosive msaterial near Her Majesty;

(iv) Strikes, orstrikes at, Her Majesty in any inainer whatever;

(v) Tlrows anvthinsg at or upon Her Majesty; or

(c) Atteipits tu do any of the thiings specified in paragraph (b) of this

section.

5 & 6 V. c. 51. (Imp.). Not triable at quarter sessions,

section 540. Special provisions,section 614. As to w-hipping,
section 957.

INeITING TO MUTINY. (NCWs.)

72. Every one is guilty of an indictable offence and liable to imprisons-

ment for life, who, f or any traitorous or inutinous purpose, endeavours to seduce

any person serving in Her Majesty's forces by sea or land fron his duty and

allegiance to Her Majesty, or to incite or stir up any such person to commit

any traitorous or mutinous sractice.

37 Geo. III. c. 10, (Imp.); 7 W. IV.& 1 V. c. 9l,(Imp.). Not

triable -at quarter sessions, section 540. Special provisions,

section 614: R. v. Fuller, 1 B. & P. 180; Archbold, 820;

R. v. Tierney, R. & R. 74.

ENTiCiXO SOLDIERIS ORt SEAMEN TO DESERT.

73. Every one is gsuilty osf an indictable offence who, not being an enlisted

soldier in Her Majestys service, or a .staiman in Her Majesty's naval

servie-

Curm. L.îw--4
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(a) By words or with money, or by any other means whatsoever. directly or
indirectly persuades or procures, or goes about or endeavours to persuade, pre-
vail on or procure, any such seaman or soldier to desert from or leave Her
Majesty's minlitary or naval service; or

(b) Conceals, receives or assists any deserter fromîs Her Majesty's military or
naval service, knowing him to be such deserter.

2. The offender may be prosecuted by indictient, or summarily before two
justices of the peace. In the former case he is liable to fine and imprisonment

in the discretion of the court, and in the latter to a penalty not exceeding two
hundred dollars, and not less than eighty dollars and costs, and in default of
payment, to, imprisonment for any term not exceeding six months. R. S. C.
c. 169, ss. 1 & 4 ; 6 Geo. IV. c. 5, (Imp.).

Triable atquarter sessions Section 614 applies, thouglh
through error. Arrest of suspected deserters, section 561.

RESISVTING WARAT, ETC., ETC.

74. Every one who resists the execution of any warrant authorizing the
breaking opes of any building to search for any deserter from Her Majestys

military or nsval service is guilty of an offence and liable, on sumumary convic-
tion before tvo justices of the peace, to a penalty of eighty dollars. R. S. C.
c. 169, s. 7.

Arrest of deserters, section 561.

ENTICIaN MILITIA OR MOUNTED POLICE MEN TO DESERT.

75. Every one is guilty of an offence and liable, on summoary conviction,
to six months' imprisonnent with or without hard labour, wvho-

(a) Persuades any man who has been enlisted to serve in any corps of
militia, or who is a member of, or has. engaged to serve in the North-west

mounted police force, to desert, or attempts to procure or persuade any such

nan to desert ; or

(b) Knowing that any sucli man is about to desert, aids or assists him in
desertiog ; or

(c) Knowing that any suci man is a deserter, conceals such inan or aids or
assists in his rescue. R. S. C. c. 41, s. 109; 52 V. c. 25, s. 4.

INTERPRETATION OF Two NEXT SECTIONS.

76. In the twso followinig sections, uiiiles the context otherwise re-

quires-

(a) Any reference to a place belonging to Her Majesty includes a place

belonging to any department of the Goveronîent of the United Kingdoi, or

of the Government of Canada, or of any province, vhetler the place is or i,

not actually vested in Her Majesty;

(b) Expressions referring to communications include any communication,
whether in whole or in part, and whether the document, sketch, plan, niodel

or information itself or the sub-tance or effect thsereof only be communicated;

(c) The expression "document' includes part of a document,

(d) The expression "model'' includes design, pattern and specinen;
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(e) The expression " sketch" includes any photograph or other mode of

expression of any place or thing;

(f) The expression "office under Her Majesty," includes any office or
employment in or under any department of the Government of the United

Kingdom, or of the Government of Canada or of any province. 53 V.
c. 10, s. 5.

Those three sections are re-enactments of the Imperial
"Official Secrets Act of 1889 " 52 & 53 V. c. 52.

UNLAWFULLY OBTAINING O*FcIAL INFORMATION.

77. Every one is guilty of an indictable offence and liable to imprison.

ment for one year, or to a fine not exceeding one hundred dollars, or to both

imprisonment and fine, who-

(a) For the purpose of wrongfully obtaining information-

(i) Enters or is in any part of a place in Canada belonging to Her

Majesty, being a fortress, arsenal, factory, dockyard, camp, ship, office or

other like place, in which part he is not entitled to be ; or

(ii) When lawfully or unlawfully in any such place as aforesaid either

obtains any document, sketch, plan, model or knowledge of anything

which he is not entitled to obtain, or takes without lawful·authority any

sketch or plan; or

(iii) When outside any fortress, arsenal, factory, dockyard or camp in

Canada, belonging to Her Majesty, takes, or attempts to take without

authority given by or on behalf of Her Majesty, any sketch or plan of that

fortress, arsenal, factory, dockyard or camp; or

(b) Knowingly having possession of or control over any such document,

sketch, plan, model, or knowledge as lias been obtained or taken by means of any

act which constitutes an offence against this and the following section, at any

time wilfully and without lawful authority communicates or attempts to com-

nunicate the same to any person to whom the same ought not, in the interests

of the state, to be communicated at that time ; or

(c) After having been intrusted in confidence by some officer under Her

Majesty with any document, sketch, plan, model or information relating to any

such place as aforesaid, or to the naval or military affairs of Her Majesty,
wilfully, and in breach of such confidence, communicates the same when, in

the interests of the state, it ought not to be communicated ; or

(d) Having possession of any document relating to any fortress, arsenal,

factory, dockyard, camp, ship, office or other like place belonging to Her

Majesty, or to the naval or military affairs of Her Majesty, in whatever

manner the same has been obtained or taken, at any time wilfully communicates

the same to any person to whom he knows the same ought not, in the interests

of the state, to be communicated at the time ;

2. Every one who commits any such offence intending to comumunicate to

a foreign state any information, document, sketch, plan, model or know ledge

obtained or taken by him, or intrusted to him as aforesaid, or communicates

the same to any agent of a foreign state, is guilty of an indictable offence and

liable to imprisonment for life. 53 V. c. 10, s. I.
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Not triable at quarter sessions, section 540. No prose-

cution without consent of Attorney-General, section 543.

Section 614 is made to apply, though through error.

"Having in possession " defined section 3.

BREACH OF OFFICIAL TRUST.

78. Every one who, by means of his holding or having held an office

under Her Majesty, has lawfully or unlawfully, either obtained possession of

or control over any document, sketch, plan or model, or acquired any informa-

tion, and at any time corruptly, or contrary to his official duty, communicates

or attempts to comniunicate such document, sketch, plan, model or informa-

tion to any person to whom the same ought not, in the interests of the state,

or otherwise in the public interest, to be conmunicated at that time, is guilty

of an indictable offence and liable-

(a) If the communication was made, or attempted to be made, to a foreign

state, to imprisonment for life ; and

(b) In any other case to imprisonment for one year, or to a fine not exceed-

ing one hundred dollars, or to both inprisoninent and fine.

2. This section shall apply to a person holding a contract with Her

Majesty, or with any department of the Government of the United Kingdom,

or of the Government of Canada, or of any province, or with the holder of any

office under Her Majesty as such holder, -where such contract involves an obli-

gation of secrecy, and to any person employed by any person or body of persons

holding such a contract who is under a like obligation of secrecy, as if the

person holding the contract, and the persois so employed, were respectively
holders of an office under Her Majesty ; 53 V. c. 10, s. 2.

See annotation under preceding section.

The Imperial Foreign Enlistient Act, 33-34 V. c. 90,
applies to Canada. See R. v. Sandoval, Warb. Lead. Cas. 43.

PAllT V.

UNLAWFUL ASSEMBLIES, RIOTS, BREACHES OF THE PEACE.

79. An usnlaw ful asembly is an assemibly of three or more persons who,
with intent to carry out any conuiion purpose, assemble in such a manner or
so conduct themselves when assembled as to cause persons in the neighbourhood

of such assembly to fear, on reasonable grounds, that the persons so asseibled
vill disturb the peace tumsultuously, or will by such assembly nedlessly and

sithout any reasonable occasion provoke othetr persons to disturb the peace tuîmul-

tuously.
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2. Persons lawfully assembled may become an unlawful asssembly if they

conduct themselves with a common purpose in such a manner as would have

made their assembling unlawful if they had assembled in that manner for that

purpose.

3. An asseinbly of three or more persons for the purpose of protecting the

house of any onc in their number against persons threatening to break anid enter

such house in order to commit any indictable ofence thercin is not unlawful.

R. v. Vincent, 9 C. & P. 91 ; O'Kelly v. Harvey, 15 Cox,
435; Beatty v. Gillbanks, 15 Cox, 138; Warb. Lead. Cas.

49 ; Back v. Holmes, 16 Cox, 263 ; R. v. Clarkson, 17 Cox,
483; R. v. Cunninghan, 16 Cox, 420.

"The definition of an unlawful assembly depends entirely

on the common law. The earliest definition of an unlawful

assembly is in the Year Book, 21 H. VII. 39. It would seem

from it that the law was first adopted at a time when it was the

practice for the gentry, who were on bad terms with each other,

to go to market at the head of bands of armed retainers. It is

obvious that no civilized government could permit this practice,
the consequence of which was at the time that the assembled

bands would probably figlit, and certainly make peaceable people

fear that they would figlit. It was whilst the state of society

was sucli as to render this a prevailing mischief that the earlier

cases were decided ; and consequently the duty of not provoking

a breach of the peace has sometimes been so strongly laid down

as almost to make it seem as if it was unlawful to take means

to resist those who came to commit crimes. We have endea-

voured in section 84 to enunciate the principles of the common

law, althougli in declaring that an assembly may be unlawful if

it causes persons in the neiglbourhood to fear that it will need.

lessly, and without reasonable occasion, provoke otliers to dis-

turb the peace tumnultuously, we are declaring thaï which bas

not as yet been specifically decided in any particular case.

The clause as to the defence of a man's bouse has been

inserted because of a doubt expressed on the subject."-Imp.

Comm. Rep.

Divers persons assembled in a room, entrance money

being paid, to witness a tight between two persons. The

combatants fought in a ring with gloves, each being

attended by a second, who acted in the same way as the
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second at prize fights. The combatants fought for about 40

minutes with great fe'rocity, and severely punished each

other. The police interfered and arrested the defendants,
who were among the spectators.

Upon the trial of an indictment against then for

unlawfully assembling together for the purpose of a prize

fight, the chairman directed the jury that, if it was a mere

exhibition of skill in sparring, it was not illegal; but, if

the parties met intending to fight till one gave in from

exhaustion or injury received, it was a breach of the law

and a prize fight, whether the combatants fought in gloves

or not, and left it to the jury to say whether it was a prize
flght or not.

Held, that the jury were properly directed: R. v. Orton,
14 Cox, 226; see R. v. McNaughten, 14 Cox, 576.

The appellants with a considerable number of other

persons, forming a body called "Salvation Army," assembled
together in the streets of a town for a lawful object, and
with no intention of carrying out their object unlawfully,
or by the use of physical force, but knowing that their
asseimbly would be opposed and resisted by other persons,
in such a way as would in all probability tend to the
comnitting of a breacli of the peace on the part of sucli
opposing persons. A disturbance of the peace I.aving been
created by the forcible opposition of a number of persons to
the assembly and procession through the streets of the
appellants and the Salv ation Arny, who themselves used
no force or violence, it -was-

Held,by Field and Cave,JJ., (reversing the decision of the

justices), that the appellants had not been guilty of unlaw-
fully and tumultuously assembling, etc., and could not
therefore be convicted of that offence, nor be bound over to
keep the peace.

Held, also, that knowledge by persons peaceably assemi-
bling for a lawf ul object, that their assembly will be forcibly
opposed by other persons, under circumstances likely to lead

[Sec. 79



to a breach of the peace on the part of such other persons,

does not render such assembly unlawful: Beatty v. Gill-

banks, 15 Cox, 138; see R. v. Clarkson, 17 Cox, 483.

A procession being attacked by rioters a person in it

fired a pistol twice. He appeared to' be acting alone and

nobody was injured.

Held, that he could not be indicted for riot, and, on a

case reserved, a conviction on such an indictment was

quashed: R. v. Corcoran, 26 U. C. C. P. 134.

On the trial of an indictment for riot and unlawful

assembly on the 15th Jan., evidence was given on the part

of the prosecution of the conduct of the prisoners on the

day previous, for the purpose of showing (as was alleged)

that B., in whose office one act of riot was connnitted, had

reason to be alarmed wvhen the prisoners came to bis office.

The prisoner's consisel thereupon clained the riglit to show

that they had met on the 14th to attend a school meeting,

and to give evidence of what took place at tie school

meeting, but the evidensce was rejected. Held, per Allen,

C.J., and Fisher and Duff, JJ., (Weldon and Wetmore, JJ.,

dis.), that the evideince was properly rejected because the

conduct of the prisoners on the 14th, could iot qualify or

explai their conduct on the following day. It is no ground

for quashing a conviction for unlawful assembly on one

day that evidence of an unlawful assembly on another day

bas been improperly received, if tbe latter charge was

abandoned by the prosecuting counsel at the close of the

case, and tiere was ample evidence to sustain the conviction.

If a man knowingil does acts whiclh are unlawful, the pre-

sumsption of law is tiat the mens rea exists; ignoransce of

tie law will not excuse him : R. v. Mailloux, 3 Pugs.
(N.B.), 493.

R10T.

SO. A riot is an unlawfusl assembly whici lias begun to disturb the

peace tumultuously.

See R. v. Kelly, G U. C. C. P. 372; R. v. Cunningihsam, 16

Cx, 420, and remtsaks unider precedinsg section.

55RIOT.Sec. 80]
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Section 12 of chapter 147, R. S. C., provided specially

for the punishment of a rout.

PUNISRMENT FOR UNLAWFUL ASSEMBLY.

81. Every member of an unlawful assembly is guilty of an indictable

offence and liable to oie year's imprisonment. R. S. C. c. 147, s. 11.

Fine and sureties, section 958. See post, under section
83, and ante, under section 79. The punishnent was two
years under the repealed section.

PU'NISH3IsENT oF RIOT.

82. Every rioter is guilty of an indictable offence and liable to two years

imprisonment with hard labour. R. S. C. c. 148, s. 13.

Fine and sureties, section 958. The punishment was
four years under the repealed section.

RioT ACT.

83. It is the duty of every sheriff, deputy-sheriff, umayor or other lead

officer, and justice of the peace, of any county, city or town, who lias notice

that there are within his jurisdiction persons to the number of twelve or more

unlawf ully, riotously and tupsultuously assembled together to the disturbaice

of the public peace, to resort to the place where such unlawful, riotous and

tunsultuous assembly is, and among the rioters, or as near to them as he can

safely come, with a loud voice to command, or cause to be commanded, silecue,

and after that openly and with loud voice to make, or cause to be made, a

proclamation in these words or to the like effect-

" Our Sovereign Lady the Queen charges and commands all persons beuing

assembled immediately to disperse and peaceably to depart to their habita-

tions or to their lawful business, upon the pain of being guilty of an offence

on conviction of which they may be sentenced to imprisoisnent for life.

" God Save the Queen."

2. All persons are guilty of ais indictable offence and liable to imprison-

ment for life who-

(a) With force and irms wilfully oppose, hin<ier or hurt any person who
begins or is about to nake the said proclamation, whereby such proclamation

is not made; or

(b) Continue together to the nuinber of twelve for thirty minutes after

such'proclamation has been made, or if they know that its making was

hindered as aforesaid, withii thirty minutes after such hindraice. R. S. C.
c. 147, ss. 1 & 2.

The omission of " God Savo the Queen is fatal. R. v.
Child, 4 C. & P. 442 ;see sections 40, 41, 42, anîte, ansd
Archbold, 955. Limitation, one e section 551. R. v.
Pinney, 3 B. & Ad. 947 : R. v. Kennett, 5 C. & P. 282:
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R. v. Neale, 9 C. & P. 431; R. v. Vincent, 9 C. & P. 91 : R.

v. James, .5 C. & P. 153.

IF RIOTERS DO NOT DISPERSE, ETC., ETC.

SI. If the persons so unlawfully, riotously and tumultuously assembied

together as mentioned in the next preceding section, or twelve or more of

them, continue together, and do not disperse themselves, for the space of

thirty minutes after the proclamation is made or after such hindrance as

aforesaid, it is the duty of every such sheriff, justice and other officer, and

of all persons required by them to assist, to cause such persons to be appre-

hended and carried before a justice of the peace; and if any of the persons so

assembled is killed or hurt in the apprehension of such persons, or in the

endeavour to apprehend or disperse them, by reason of their resistance, every

person ordering them to be apprehended or dispersed, and every person

executing such orders, shall be indemnified against all proceedings of every

kind in respect thereof : Provided, that nothing herein contained shall, in any

way, limit or affect any duties or powers imposed or given by this Act as to

the suppression of riots before or after the making of the said proclamation,
R. S. C. c. 147, s. 3.

Se annotation under preceding section.

RIOTOUS DESTRUCTION OF BUILDINGS.

8. All persons are guilty of an indictable offence and liable to imprison-

ment for life who, being riotously and tumultuously assemubled together to the

disturbance of the public peace, unlawfully and with force demolish or pull

dcown, or begin to demolish or pull down, any building, or any machinery,
whether fixed or movable, or any erection used in farming land. or in carryimg

on any trade or manufacture, or any erection or structure used in conducting

the business of any mine, or any bridge, waggon-way or track for conveying

minierafs from any mine. R. S. C. c. 147, s. 9; 24-25 V. c. 97, s. 11, (Imp.).

See next section.

Inilctmnt.-That on at J. S., J. W. and

E. W., t·ogetler with divers other evil-disposed persons, to

the jurors aforesaid unknown, unlawfully, riotously and

turnultuously did assemble together, to the disturbance of

the public peace; and being then and there so unlawfully,

riotously and tunultuously assembled together as aforesaid

did then and there unlawfully and with force begin to

demolish and pull down, the dwelling-house of one J. N.,

there situate.

See ne€7e under next section.

The accused may be convicted of the offence covered by

next section, if the evidence warrants it: section 713.
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RIoTous DAMAGE TO ]BUILD1NGS.

86. All persons are guilty of an indictable offence and liable.to-seven

years' imprisonment who, being riotously and turmultuously assembled togéther

to the disturbance of the public peace, unlawfully ard with force injure or

danage any of the things mentioned in the last preceding section.

2. It shall not be a defence to a charge of ait offence against this or the last

preceding section that the offenkder believed he had a right to aet as he did, untess

he actually had such a right. R. S. C. c. 147, s. 10 ; 24-25 V. c. 97, s. 12 (Imp.).

"Sub-section 2 removes what is at least a doubt. See
R. v. Langford, Car. & M. 602; R. v. Casey, 8 Ir. Rep. C. L.
408."-Imp. Comm. Rep.

See R. v. Phillips, 2 Moo. 252; Drake v. Fobtitt, 7
Q. B. D. 201.

Indictment.-That on at S., J. W. and
E. W., together with divers other evil-disposed persons, to
the said jurors unknown, unlawfully, riotously, and tumul-
tuously did assemble together to the disturbance of the
public peace, and being then and there so unlawfully, riot-
ously and tumultuously assembled together as aforesaid,
did then and there unlawfully and with force injure a
certain dwelling-house of one J. N., there situate. A ddî a
count stating " damage" instead of " injure."

The riotous character of the assembly must be proved.
It must be proved that these three or more, but not less
than three, persons assembled together, and that their
assembling was accompanied with some such circumstances,
either of actual force or violence, or at least of an apparent
tendency thereto, as were calculated to inspire people with
terror, such as being arned, using threatening speeches,
turbulent gestures, or the like. It is a sufficient terror and
alarm, if any one of the Queen's subjects be in fact terri-
fied: Archbold, 552. Then prove that the assembly began
with force to demolish the house in question. It must
appear that they began to demolish sone part of the frec-
hold; for instance, the demolition of moveable shutters is
not sufficient: R. v. Howell, 9 C. & P. 437. A demolition
by fire is within the Statute. Prove that the defendants
were either active in dem 9 lishing the house, or present,

[Sec. 86
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aiding and abetting. To convict under section 85, the jury
must be satisfied that the ultimate object of the rioters was
to demolish the bouse, and that if they had carried their
intention into effect, they would in point of fact have
demolished it; for if the rioters merely do an injury to the
house, and then of their own accord go away as having
completed their purpose it is not a beginning to demolish
within this gection. But a total demolition is not necessary,
though the parties were not interrupted, and the fact that
the rioters left a chimney remaining, will not prevent-the
Statute from applying. But if the demolishing or intent
to denolish be not proved, and evidence of riot and in«ury
or danage to the building is produced, the jury may find
the defendant guilty of the offence created by section 86.

UNLAWFUL DRILLING.

87. The Governor in Council is authorized from time to time to prohibit

assemblies without lawful authority of persons for the purpose of training or

drilling themselves, or of being trained or drilled to the use of arins, or for the

purpose of practising military exercises, inovenents or evolutions, and to pro-
hibit persons when assembled for any other purpose so training or drilling

themselves or being trained or drilled. Any such prohibition may be general

or may apply only to a particular place or district and to assemblies of a par-

ticular character, and shall come into operation from the publication in the

Canada Gazette of a proclamation embodying the terms of such prohibition,

and shall continue in force until the like publication of a proclamation issued

by the authority of the Governor in Council revoking such prohibition.

2. Every person is guilty of an indictable offence and liable to two years'

iniprisonment who, without lawful authority and in contravention of such

prohibition or proclamation-

(a) Is present at or attends ahy such assemubly for the purpose of training
or drilling any other person to the use of arms or the practice of military exer-

ci-es or evolutions ; or

(t) At any assembly trains or drills any other person to the use of arns or

the practice of military exercises or evolutions. R. S. C. c. 147, ss. 4 & 5.
W0 Geo. III. and 1 Geo. IV. c. 1, (Inps.). (Amendol.)

Limitation, 6 months, section 551; see Archbold, 822.

UNLAIVFULLY BIeiNG DRILLED.

SS. Every one is guilty of an indictable offence and liable to two years'

imprisonment who. without lawful authority, attends, or is present at, any

such assembly as in the last preceding section mentioned, for the purpose of

being, or vho at any such assembly is, without lawful authority and in contra-
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-vention of suich prohibition or proclamation, trained or drilled to the use of

arms or the practice of miilitary exercises or evolutions. R. S. C. c. 147, s. 6.

Limitation, 6 months, section 551.

FoRCIRLE ENTRY OR DETAINEI.

89. Forcible entry is where a person, whether entitled or not, enter. in

a manner likely to cause a breaci of the peace, or reasonable apprehension

thereof, on land then in actual and peaceable possession of another.

2. Forcible detainer is where a person in actual possession of land, with.

out colour of right, détains it in a mîsainer likely to cause a breach of the peace,.
or reasonable appreiensions thereof, against a person entitled by law to the

possession thereof.

3. Wlat anounts to actual possession or colour of right is a question of law.

4. Every one who forcibly enters or forcibly detains land is guilty of an

indictable offence and liable to one year's imprisonnent.

Archbold, 886; R. v. Smyth, 5 C. & P. 201; Lows v.

Telford, 13 Cox, 226, Warb. Lead Cas. 51.

"Forcible entry and detainer are offences at common law

atsd this section, we believe, correctly states the existing law.'"

Imp. Corinm. Rep.

IodHetme t.--That A. D., C. D., E. F., G. H., and J. K.,

on day of , in the year of our Lord

uniawfiily and injurioush- anid with a strong hand

entered into a certain miill, aMd certain lands and bouses,
and the sites of a certain mill and certain houses, with the

appurtenances, situate in the parish of . , in the said

county, and then in the possession of one L. M., and unlaw-
fuliy and injuriously an witi a strong huand, expelled and

put out the said L.M. from the possession of the said

premises, in a inanner likely to caise a breaci of the peace.

ÂFFRsAY.

90. Ais affray is the act of figlting in any publie street or highway, or

figlstmsg to the alarmis of tie public in any other place to w iichs the public iave

acceses.

2..mEvery e who tales part ins an affray is guilty of an indictable offeneu

and liable to one year's imprisonmsssent trith hard labour. R. S. C. c. 147, s. 14.

The wor s " to the alarnm of the public" should be in-

serted after tie word " figiting " in the first line. Under

section 14, chapter 147 of the Revised Statutes, this offence

[Sees. 89, 90
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w.as-punishable by three nonths on sunnary conviction.

It nust now be proceeded against by indictment.

CHALLENGE To FIGHT A DUEL.

91. Every one is guilty of an indictable offence and liable to three years'

iml)risoinment who challenges or endeavours by any neans to provoke any

person to fight a duel, or endeavours to provoke any person to challenge any

other person so to do.

This was an offence at common law: R. v. Rice, 3 East,
581; R. v. Philipps, 6 East, 463: 3 Chit. 487.

PaRzE FIGHTs, ETC., ETc.

99. In sections ninety-three to nnety-seven inclusive the expression

" prize-fight " means an encounter or fight with ists or hands, between two

persons who have met for such purpose by previous arrangement made by or
for them. R. S. C. c. 153, s. 1.

R. v. Perkins, 4 C. & P. 537 ; R. v. Murphy, 6 C. & P.

103; R. v. Coney, 15 Cox, 46, 8 Q. B. D. 534; in R. v. Tay--

lor, 13 Cox, 68, it was held that a stakeholder to a prize-

tight is not an accessory .before the fact nor an abettor. to

the manslaughter, if one of the comnbatants is killed, he not

being present: see R. v. Orton, Warb. Lead. Cas. 54, and

R. v. Coney, Id. 56.

The following three sections of chapter 153, Revised

Statutes are unrepealed.

6. If, at any tiine, the sheriff of any county, place or district in Canada,

any chief of police, any police officer, or any constable, or otlier peace officer,
lias reason to beliere that any person within his bailiwick or jurisdiction is

about to engage as principal in any prize-fight withii Canada, lie shall forth-

vith arrest such person and take himu before sone person having authority to

try offences against this Act, and shiall forthwith make coiplaint in tliat behalf,

·upon oath, before such person ; and tiereupon such person shall inquire into

the charge, and if lie is satisfied that the person so brought before hin was, at

the tiie of his arrest, about to engage as a principal in a prize-figlit, lie shall

require the accused to enter into a recognizance, with sufficient sureties, in a

suin not exceeding five thousand dollars and not less than one thousand dollars,

conditituned that the accused will not eniga e in any such fight within one year

from and after the date of such arrest ; and in default of such recognizanîce, the

person before whom the accused lias been brought shall commit the accused to
the gaol of the counity, district or city within vhich such inquiry takes place,

or if there is no common gaol there, then to the conînon gaol which is nearest

tu the place where such inquiry is had, there to remain until lie gives such

recognizance with such sureties.
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7. If any sheriff bas reason to believe that a prize-fight is taking place or

is about to take place within his jurisdiction as such sheriff, or that any persons

are about to come into Canada at a point within bis jurisdiction, from any place

outside of Canada, with intent to engage in, or to be concerned in, or to attend

any prize-fight within Canada, he shall forthwith summon a force of the inhabi-

tants of bis district or county sufficient for the purpose of suppressing and pre-

venting such fight; and he shall, with their aia, suppress and prevent the

same, and arrest all persons present thereat, or who come into Canada as afore-

said, and shall take them before some person having authority to try offences

against this Act, to be dealt with according to law, and fined or imprisoned, or

both, or compelled to enter into recognizances with sureties, as hereinbefore

provided, according to the nature of the case.

10. Every judge of a superior court or of a county court, judge of the

sessions of the peace, stipendiary magistrate, police magistrate, and commis-

sioner of police of Canada, shall, within the limits of his jurisdiction as such

judge, magistrate or commissioner, have all the powers of a justice of the peace

with respect to offences against this Act.

CHALLENGE TO A PRIZE-FIGHT.

93. Every one is guilty of an offence and liable, on summary conviction,

to a penalty not exceeding one thousand dollars and iot less than one hundred

dollars, or to imprisonment for a term not exceeding six months, with or uith-

out hard labour or to both, who sends or publishes, or causes to be sent or

published or otherwise made known, any challenge to fight a prize-fight or

accepts any such challenge, or causes the same to be accepted, or goes into

training preparatory to such fight, or acts as trainer or second to any person

who intends to engage in a prize-fight. R. S. C. c. 153, s. 2.

PRINcIPAL IN A PRIZE-FIGHT.

94. Every one is guilty of an offence and liable, on summary conviction.

to imprisonment for a term not exceeding twelve nonths and not less than

thiree months, with or without hard labour who engages as a principal in a prize-

fight. R. S. C. c. 153, s. 3.

AIDERS, ABETroRs, ETC.

95. Every one is guilty of an offence and liable, on summary conviction,

to a penalty not exceeding five hundred dollars and not less than fifty dollars,

or to imprisonment for a tenu not exceeding twelve months, wcith or ivithout

hard labour or to both. who is present at a prize-fight as an aid, second, sur-

geon, umpire, backer, assistant or reporter, or who advises, encourages or

promotes such fight. R. S. C. c. 153, s. 5.

See R. v. Conëy, 15 Cox, 46,· Warb. Lead. Cas. 56, and

note under section' 92 aute.

LEAVING CANADA To ExCcAGE IN, A PRnIZE-FIGHT.

96. Every inhabitant or resident of Canada is zuilty of an offence and

liable, on summary conviction, to a penalty not exceeding four hundred dollars

and not less than fifty dollars, or to imprisonment for a term not exceeding six

months, aith or without·hard labour or to both, who leaves Canada with intent

to engage in a prize-fight without the limits thereof. R. S. C. c. 153, s. 5.

[Secs. 93-96
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The interpretation clause does not state what is the

difference between an inhabitant and a resident.

TRIAL. ETC.

97. If, after hearing evidence of the circumstances connected with the

origin of the fight or intended figlt, the person before whom the complaint is

made is satisfied that such fight or intended filbt was boia fde the consequence

or result of a quarrel or dispute between the principals engaged or intended to

engage therein, and that the same was not an encounter or fight for a prize, or

on the result of which the handing over or transfer of money or property

depended, such person may, in his discretion, discharge the accused or impose

upon him a penalty not exceeding fifty dollars. R. S. C. c. 153, s. 9.

Section 7, chapter 147, R. S. C., authorizing the sheriff

to prevent by force any prize-fight has not been repealed.

See ante, under section 92.

INCITING INDIANS To RoTous AcTs.

98. Every one is guilty of an indictable offence ·and liable to two years'

imprisonment who induces, incites or stirs up any three or more Indians, non-

treaty Indians, or half-breeds, apparently acting in concert-

(a) To make any request or demand of any agent or servant of the Govern-

ment in a riotous, routous, disorderly or threatening manner, or in a manner

calculated to cause a breach of the peace ; or

(b) To do any act calculated to cause a breach of the peace. R. S. C. c. 43,
s. 111.

Inciting an Indian to commit anv indictable offence is

punishable by five years, section 112, chapter 43, R. S. C.
even if that indictable offence is itself liable to a lesser

punishment.

PART VI.

UNLAWFUL USE AND POSSESSION OF EXPLOSIVE
SUBSTANCES AND OFFENSIVE WEAPONS

-SALE OF LIQUORS.

99. Every one is guilty of an indictable offence and liable to imprison-

ment for life who wilfully causes, by any explosive substance, an explosion of

a nature likely to endanger life or to cause serious injury to property, whther

any injury to person or property is a:tually caused or nit. R. S. C. c. 150, s. 3.
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See post annotations under sections 247, 248 & 488.

As to search warrant, section 569 sub-sectious 7, 8.-" Ex-

plosive substance" defined, section 3. This and the two

following sections are re-enactments of the Imperial " Ex-

plosive Substances Act of 1883 ": 46 V. c. 3.

INJURIES BT EXPLOSIVE SUBSTANCES.

100. Evry one is guilty of an indictable offence and liable to fourteen

years' imprisonment Who wilfully-

(q) Does any act with intent to cause by an explosive substance, or con-

spires to cause by an explosive substance. an explosion of a nature likely to

endanger life, or to cause serious injury to property

(b) Makes or has in his possession' or under his control any explosive

substance with intent by neans thereof to endanger life or to cause serious

injury to property, or to enable any other person by means thereof to endanger

life or to cause serions injury to property-

Whether any explosion takes place or not and whether any injury to person

or property is actually caused or not. R. S. C ..130, s. 3.

See note under preceding section.

POSSESSION OF ExPLOSIVES.

LOI. E'ery one is guilty of an indictable offence and liable to seven

years' imprisonment who males, or knowingly has in his possession or under

his control, any explosive substance under such circumstances as to give rise to

a reasonable suspicion that he is not making it, or has it not in his possession

or under his control, for a lawful object, unless he can show that he made it or

had it in his possession or uinder his control for a lawful objeut. R. S. C. c. 150,
s. 5; 46 V. c. 3 (Imp.).

Having in possession " and " Explosive substance"

defined, section 3: R. v. Charles, 17 Cox, 499, is a case

under the corresponling section of the Imnperial act.

POSSESSION OF OFFENSIVE WEAPONS.

109. Every one is guilty of an indictable offence and liable to fire years'

imprisonment who has in his custody or possession, or carries, any offensive

weapons for any purpose dangerous to the public peace. R. S. C. c. 149, s. 4.

({i Ameded ).

Limitation, 6 msonths, section 551. "Having in posses-

sion " anid " Offensive weapon " defined, section 3; search

warrant, section 569. The following sections of chapter

149, Revised Statutes respecting the seizure of arms kept

for dangerous purposes are unrepealed.
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5. All justices of the peace in and for any district, county, city, town or
place, in Canada, shall have concurrent jurisdiction as justices of the peace,

with the justices of any other district, county, city, town or place, in all cases

with respect to the carrying into execution the provisions of this Act, and with

respect to all matters and things relating to the preservation of the public

peace under this Act, as f ully and effectually as if each of such justices wias in

the commission of the peace, or was ex officio a justice of the peace for each of

such districts, counties, cities, towns or places.

7. The Governor in Council may, from time to time, by proclamation,
suspend the operation of this Act in any province of Canada or in any particu-

lar district, county or locality specified in the proclamation ; and from and after

the period specified in any such proclamation, the powers given by this Act

shall be suspended in such province, district, county or locality ; but nothing

herein contained shall prevent the Governor in Council from again declaring,

by proclamation, that any such province, district, county or locality shall be

again subject to this Act and the powers hereby given, and upon such procla-

mation this Act shall be revived and in force accordingly.

CARRYING OFFENSIVE WEAPONS.
103. If two or more persons openly carry offensive weapons in a public

place in such a mnanner and under such circumstances as are calculated to

create terror and alarm, each of such persons is liable, on sumnmary conviction

before two justices of the peace, to a penalty not exceeding forty dollars and

not less than ten dollars, and in default of paynent to imprisonment for any

terni not exceeding thirty days. R. S. C. c. 148, s. 8.

Limitation, one month, section 551. "Offensive

weapon " defined, section 3.

BEiNG FOUNu WITH SMUGGLED GOODS.

104. Every one is guilty of an indictable offence and liable to imprison-

ment for ten years who is found w ith any goods liable to seizure or forfeiture

.under any law relating to inland revenue, the custons, trade or navigation,

and knowing them to be so liable, and carrying offensive weapons. R. S. C.

c. 32, s. 213. (Amiended).

As the section reads, there nust be both tie unlawful

possession and the carrying of arms to constitute this

offence. Section 213, of chapter 32, Revised Statutes, An

Act respecting the Customs, is repealed, also sections 98 and

99, of chapter 34, Revised Statutes, An, Act respecting the

Jnland Revenue.

CARRYTNG OF ARMS, SELLING Amis.

105. Every one is guilty of an offence and liable on summary conviction

to a penalty not exceeding twenty-five dollars and not less than five dollars, or

to imprisonment for one month, whc, not being a justice or a public officer, or

a soldier, sailor or volunteer in Her Majesty's service, on duty, or a constable

Cem. LAw-5
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or other peace officer, and not baving a certificate of exemption from the opera-

tion of this section as hereinafter provided for, and not having at the time

reasonable cause to fear an assault or other injury to his person, family or

property, bas upon his persona pistol or air-gun elsewhere than in his own

dwelling-house, shop, warehouse, or counting-house.

2. If sufficient cause be shown upon oath to the satisfaction of any justice,

he may grant to any applicant tberefor not under the age of sixteen years and

as to whose discretion and good character be is satisfied by evidence upon oath,
a% certificate of exemption from the operation of this section, for such period,
niot exceeding twelve months, as be deems fit.

. 3. Such certificate, upon the trial of any offence, shall be primt facie

evidence of its contents and of the signature and officiai character of the per-

son by whom it purports to be granted.

4. Vhen any snch certificate is granted under the preceding provisions of

this section, the justice granting it shall forthwith make a return thereof to the

proper officer in the county, district or place in which such certificate bas been

granted for receiving returns under section nine hundred and two; and in

default of making such return within ninety days after a certificate is granted,

the justice shall be liable, on summnary conviction, to a penalty of not more

than ten dollars.

5. Whenever the Governor in Council deems it expedient in the public

interest, le may by proclamation suspend the operation of the provisions of the

first and second sub-sections of this section respecting certificates of exenition,

or exempt from such operation any particular part of Canada, and in riber

case for sucl period, and witlh such exceptions as to the persons hereby affected,

.as be deems fit. Section 1, c. 118. (Amncîled).

Limitation, one month, s. 551.

106. Every one is guilty of an offence and liable on sucmmary conviction

to a penalty not exceeding fifty dollars, who sells or gives any pistol or air-gun,
or any ammunitiori thcerefor, to a minor under tbe age cf sixteen years, unless

be establishes to the satisfaction of -the justice before whom be is charged tliat

lie used reasonable diligence in endeavouring to ascertain the age of the minor

before making such sale or gift, and that he had good reason to believe tbat

sucl miior was not under the age of sixteen.

2. Every one is guilty of an offence and liable on suinmary conviction to a

penalty not exceeding twenty-five dollars who sells any pistol or air-gun with-

out keeping a record of sucli sale, the date thereof. and the name of the

purchaser and of the maker's name, or otber mark by which such arc may be

identified.

Limitation, one month, s. 551.

107. Every one who when 'arrested, either on a warrant issued against

him for an offence or while comnitting an-offence, bas upon his person a pistol

or ai-gun is giilty of an offence and liable on sunmmary conviction before two

justices of the peace. to a penalty not exceeding fifty dollars and not less thian

twenty dollars, or to imprisonnent. for any .term not exceeding three months,

with or without hard labour. I. S. C. c. 148, s. 2.

Limitation, one month, s. 551.
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10@. Every one who has upon his person a pistol or air-gun, with intent

therewith unlawfully to do injury to any other person, is guilty of an offence

and liable, on summary conviction before two justices of the peace, to a

penalty not exceeding two hudred dollars and not less than fifty dollars, or to

imprisonment for any tern not exceeding six months, vith or without hard

labour. R. S. C. c. 148, s. 3.

Limitation, one month, s. 551.

109. Every one who, without lawful excuse, points at another person any

firearm or air-gun, whether loaded or unloaded, is guilty of an offence and

liable, on summary conviction before two justices of the peace, to a penalty not

exceeding one hundred dollars and not less than ten dollars, or to imprisonment

for any term not exceeding thirty days, iith' or without hard labour. R. S. C.

c. 148, s. 4.

Limitation, one month, s. 551.

110. Every one who carries about his persons any bowie-knife, dagger,.

dirk, metal cnuckles, skull cracker, slung shot, or other offensive weapon of a

like character, or secretly carries about his person any instrument loaded at

the end, or sells or exposes for sale, publicly or privately, any such weapon, or

being masked or disguised carnes or lias in his possession any firearm or air-

gun, is guilty of an offence and liable, on summary conviction before two

justices of the peace, to a penalty not exceeding fjfty dollars, and not less than

ten dollars, and in default of payment thereof to inprisonment for any tern

not exceeding thirty days, with or without hard labour. R. S. C. c. 148, s. 5.

Limitation, one month, s. 551.

CARRYING SHEATH-KNIVES IN SEAPORTS.

111. Every one, not being thereto required by his lawful trade or calling,

who is found in ayf toina or city carrying about his person any sheath knifu is

liable, on summary conviction before two justices of the peace, to a penalty

not exceeding forty dollars and not less than ten dollars, and in defauilt of

payment thereof to imuprisonmnent for any term not exceeding thirty days, with

or without hard labour. R. S. C. c. 148, s. 6.

Limitation, one month, s. 551.

The section does not only apply to seaports as the

repealed section did. The heading only does. Section 7
of chapter 148, Revised Statutes. "An Act respecting the

Improper Use of Firearms and other Weapons " is unie-

pealed.

LEGAL CARRYING oF ARis.

112. It is not an offence for any soldier, public officer, peace officer, sailor
or volunteer in Her Majesty's service, constable or other policeman, to carry
loaded pistols or other usud aris or offensive wcapons in the discharge of his
duty. R. S. C. c. 148, s. 10.

The words in italies are new.
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REFUSAI TO DELIVER .ARis WHEN ATTENDING A PUBLIC MEETING.

113. Every one attending a public meeting or being on his way to
attend the same who, upon demand made by any justice of the peace within
whose jurisdiction such public meeting is appointed to be held, declines or

refuses to deliver up, peaceably and quietly, to such justice of the peace, any
offensive weapon with which he is armed or which he has in his possession, is
guilty of an indictable offence.

2. The justice of the peace may record the refusal andiadjudge the offender

to pay a penalty not exceeding eight dollars, or the offen~der may be proceeded

against by indictient as in other cases of indictable offenèes. R. S. C. c. 152,
s. 1.

For a conviction under indictment, the punishment
would be under section 951, posi; limitation, oneýyear, sec-
tion 551. Sections 1, 2, 3, chapter 152, " An Act respecting
the Preservation of Peace at Public Meetings," are un-
repealed.

CoiNG ARMED NEAR A MEETING.

114. Every one, except the sheriff, deputy sheriff and justices of the

peace for the ditrict or county, or the nayor, justices of the peace or other

peace officer for the city or town respectively, in which any public meeting
is held, and the eonstables and special constables employed by them, or any of
tiem, for the preservation of the publie peace at such meeting, is guilty of an

indictable offence, and liable to a penalty not exceeding one hundred dollars,
or to imprisonient for a tern not exceeding three months, or to both, who,
during any part of the day upon which such meeting is appointed to be leld,
comes within one mile of the place appointed for such meeting arned with any

offensive weal)on. R. S. C. c. 152, s. 5.

Limitation, one year,, section 551. " Offensive weapon"
defined, section 3.

An offender punishable by three months imprisonnient
should be liable to conviction upon summnary proceedings.

LYING IN WAIT FOR PERSONS RETURNING FROM PUes3Lc MEETING.

115. Every one is guilty of an indictable offence and liable to a penalty
not exceeding two hundred dollars, or to imprisonment for a terrm not exceeding

six months, or to both, who lies in wait for any person returning, or expected

to return, from any such public meeting, with intent to commit an assault

upon such person, or with intent, by abusive language, opprobrious epithets
or other offensive demeanour, directed to, at or against such person, to provoke

such person, or those who accompany him, to a breach of the peace. R. S. C.
c. 152, s. 6.

Limitation, one year, section 551. Why is the offence
under this section indictable ?
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SALE OF ARMS, NORTH-WEST TERRiToRIEs.

110. Every one is guilty of an offence and liable, on summary conviction

before two justices of the peace, to a penalty of two hundred dollars or to six
months' imprisonnient, or to both, who, during any time when and within any
place in the North-West Territories where section one hundred and one of
The North- West Territories At is in force-

(a) Without the permission in writing (the proof of which shall be on him)
of the Lieutenant Governor, or of a comiîsioner appointed by him to give such

permission, has in his possession or sells, eïchanges, trades, barters or gives to,
or with any person, any improved arm or ammunition; or .

(b) Having such permission sells, exchanges, trades, barters or gives any
such arim or ammnunition to any person not lawfully authorized to possess the
same.

2. The expression "iimproved arn " in this section means and includes all
armos except snooth-bore shot-guns ; and the expression " ammunition " means
fixed ammunition or ball cartridge. R. S. C. c. 50, s. 101.

Section 101, of clapter 50, R. S. C. the North West Ter?-
ritories Act, is unrepealed.

As to search warrant, section 569.

PROTECTION OF PUBLC WORKS.

117. Every one enployed upon or about any publie work, vithin any
place in vhich the Ict respeting the Preserration of Peace in the vicinity of
Public Works is then in force, is liable, on summary conviction, to a penalty
not exceeding four dollars and not less than two dollars for every such weapon
found in his possession who, upon or after the day nanied in the proclamation
by which such Act is broight into force, keeps or lias in his possession, or
under his care or control, within any such place, any weapon.

2. Every one is liable, on suinmiary conviction, to a penalty not exceeding
one hundred dollars and not less than forty dollars, vho, for the purpose of
defeating the said Act, receives or conceals, or aids in receiving or concealing,
or procures to be received or concealed within any place in which the said Act
is at the tilme in force, any weapon belonging to or in custody of any person
eiployed on or about any public work. R. S. C. c. 151, ss. 1, 5 & 6.

118. Upon and after the day named in any proclamation piitting in
force in any place Aun Act re.<pecting the Prcscrr'at ionb of Peace in the vicInIty of
Public Vorks, and douring such period as snchl proclamation renains in force,
no person shall, at any place vithin the limits specified in such proclamation,
sel, barter, or directly or indirectly, for any imatter, thing, profit or reward
exchange supply or dispose of any intoxicating liquor ior expose, keelp or
have in possession any intoxicating liquor intended to be dealt wcith'in any
such way.

2. The provisions of this section do not extend to any person selling
intoxicating liquor by wholesale and not retailing the sane, if such person is
a licensed distiller or brewer.

3. Every one is liable, on summary conviction, for a first offence, to a
penalty of forty dollars and costs, and, in default of payiment, to iiprisomnent
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for a term not exceeding three months, with or without hard labour,-and on

every subsequent conviction to the said penalty and the said imprisonment in

default of paynent, and also to further imprisonnent for a term not exceeding

six months, with or without hard 'labour, who, by himself, his clerk, servant,
agent or other person, violates any of the provisions of this or of the preceding

section.

4. Every clerk, servant, agent or other person who, being, in the employ-

ment of, or on the pîremises of, another person, violates or assists in violating

any of the provisions of, this or of the preceding section for the pserson in

whose enpsloymssent or on whose premises, he is, is equally guilty witlh the

principal offender and liable to the same punislment. R. S. C. c. 151, ss. 1,

13, 14 & 15.

Chapter 151, Revised Statutes, "An Act respecting the

Preservation of Peace in the vicinity of Public Works,"

is unrepealed.

CONVEYING LiQuoR, ETC., ETC., ETC., TO HER MAJFSTY'S SHIPS.

119. Every one is guilty of an offence and liable, on summary conviction

before two justices of the peace, to a fine not exceeding tifty dollars for each

offence, and in default of payment to imuprisonment for a terma not exceeding

one month, with or without hard laboiur, wlio, without the previous consent of

the officer commanding the ship or vessel-

(a) Conveys any intoxicating liquor on board any of Her Majesty's ships

or vessels; or

(b) Allroaches or hovers about any of Her Majesty's ships or vessels for

the Iurpose of conveying any such liquor on board thereof; or

(c) Gives or sells to any man in Her Majesty's Iservice, on board any such

ship or vessel, any intoxicating liquor. 50-51 V. c. 46, s. 1.

As to arrest without warrant of offenders against this

section by any officer, see section 552, sub-section 6; as to

search for liquor-and seizure by such officer, section 573.

PART VII.

SEDITIOUS OFFENCES.-UNLAWFUL OATHS.

OATHS TO COMMIT CERTAIN OFFENCEs. (.New).

120. Every one is guilty of an indictable offence and liable to fourteen

years' imprisonment who-

(c) Administers, or is present at and consenting to the administration of,

any oath or any engagement purporting to bind the Ierson taking the same

[Secs. 119, 120



to commit any crime punishable by death or imprisonment for more than five

years ; or

(b) Attempts to induce or com)el any person to take any such oath or

engagement ; or

(c) Takes any such oath or engagement. 52 Geo. III. c. 104 (Imp.).

Not triable at quarter sessions, section 540.

This enactment and the two next are taken from chap-

ter 10 of the Cons. Stat. of Lower Canada, of which sections

5, 6, 7, 8 & 9 remain unrepealed.

OTHER UNLAWFUL OATHS. (Nee).

121. Every one is guilty of an indictable offence and liable to seven years'

imprisonment who-

(a) Administers or is present at and consenting to the administration of any

oath or engagement purporting to bind the person taking the same:

(i) To engage in any mutinous or seditious purpose;

(ii) To disturb the public peace or commit or endeavour to commit any

onfence

(iii) Not te inform and give evidence against any associate, confederate

or other person

(iv) Not to reveal or discover any unlawf ul combination or confederacy,

or any illegal act done or to be done or any illegal oath or obligation or

engagement which may have been administered or tendered to or taken by

any person, or the import of any such oath or obligation or engagement; 'or

(b) Attempts to induce or compel any person to take any such oath or

engagement ; or

(c) Takes any such oath or engagement: C. S. L. C. c. 10, s.e. 37 Geo. III.

c. 123 (Imp.).

Not triable at quarter sessions, section 540.

R. v. Lovelass, 6 C. & .P. 596.

Intdictnent.-The jurors for our Lady the Queen,

present, that A. -B. n the day of , in the

year of our Lord , did unlawfully administer and

cause to be administered to one C. D. a certain oath and

engagement, purporting, and then intended, to bind tie

said C. D., not to inforn or give evidence against any

associate, confederate, or other person of or belonging to a

certain unlawful association and confederacy, to wit

and whicl said oath and engagement was then taken by

the said C. 1).

71Sec. 121] OT HER OATHS.
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INDICTMENT FOR TAKING AN UNLAWFUL OATI.

Commenee as ante]-did unlawfully take a certain oath

and engagement, purporting [&c., as in the last precedent]:

he, the said C. D., not being then compelled to take the

said oath and engagement.

COMPULSION. (Yesv).

122. Any one who, under suchicompulsion as would otherwise excuse

him, offends against either of the last two preceding sections shall not he

excused thereby unless, within the period hereinafter mentioned, he declares

the same and what he knows touching the saine, and the persons by whom and

in whose presence, and when and where, such oath or obligation or engagement

was administered or taken, by information on oath before one of Her Majesty's

justices of the peace for the district or city or county in which such oath or

engagement was administered or taken. Such declaration may be made by

him within fourteen days after the taking of the oath or, if he is hindered from

naking it by actual force or sickness, then within eight days of the cessation

of such hindrance, or on his trial if it happens before the expiration of either of

those periods. C. S. L. C. c. 10. s. 2.

52 Geo. III. c. 104 ; 37 Geo. III. c. 123, (Imp.).

SEDITIOUS OFFENcES DEFINED. (NCw).

1 23. No one shall be deemed to'have a s'editious intention only because

he intends in good faith-

(a) To show that Her Majesty has been misled or mistaken in her miiea-

sur-s; or

(b) To point out errors or defects inithe governmsent or constitution of the

United Kingdom, or of any part of it, or of Canada or any province thereof, or in

either House of Parliamîent of the United Kingdom or of Canada, or in any

legislature, or in the administration of justice or toi excite Her Majesty's

suojects to attempt to procure, by lawful ineans, the alteration of any rmatter

in the state ; or

(c) To point out, in order to their reinoval, matters which are producing or

have a tendency to produce feelings of hatred and ill-will between different

classes of ber Majesty's subjects.

2. Seditious words are wards exlressive of a seditious intention.

3. A seditious libel is a libel expressive of a seditious intention.

4. A secitious conspiracy is an agreement between two or more persons to
carry into execution a seditious intention.

" This section appears to us to state accurately the existing
law. On this very delicate.subject, we do not undertake to sug-
gest any alteration of the law."-Imp. Comm. Rep.

R. v. Frost, 22 St. Tr. 471; R. v. Winterbotham, 22 St.

Tr. 823; R. v. Binns, 26 St. Tr. 595; O'Connell v. R., il

[Secs. 122, 123



Cl. & F. 155, 234; R. v. Vincent, 9 C. k- P. 91; R. v.
Pigott, 11 Cox, 44; R. v. Burus, 16 Cox, 355.

The truth of a seditious or blasphemous libel cannot be
pleaded as a defence to an indictment: R. v. Duffv, 9 Ir.
L. R. 329; R. v. Bradlauglh,15 Cox, 217·; Ex parte O'Brien,
15 Cox, 180; R. v. Ramsay, 15 Cox, 231 ; see note under
section 170, post.

PUNIsHMrvr. (New).

124. Every one is guilty of an indictable offence and liable to two years'

imprisonment who speaks any seditioui words or publishes any seditious libel

or is a party to any seditious conspiracy.

Fine or sureties, section 958. Not triable at quarter

sessions, section 540. On an indietment for a seditious
libel, the words need not be set out, section 615; see Lote
under preceding section.

LIBELS ON FOREIGN SovEoRlGNs. (.Ncw).

125. Every one is guilty of an indictable offence and liable to one year's

imprisonment who, without lawful justification, publishes any libel tending to

degrade, revile or expose to hatred and contempt in the estimation of the people

of any foreign state, any prince or person exercising sovereign authority over

any such state.

Not triable at quarter sessions. section 510. Words
need not be set out in indictment, section 61.5; R. v. D'Eon,
1 W. Bi. 517; R. v. Peltier, 28 St. Tri. 529; Shirley's Lead.

Cas. Cr. L. 3; R. v. Gordon, 1 Russ. 351 ; R. v. Bernard,
Warb. Lead. Cas. 45; R. v. Most, 14 Cox, 583, 7 Q. B. D.
244, pet Colcridge, C.J. Fine. in lieu of, or- in addition to
the punishiment, section 958. The intent to disturb peace
and1l friendslip between the United Kingdon and the
foreign state whose sovereign. has been libelled would

appear to be necessary to constitute this ofence at cointmon

law: Stephen, Cr. L. 99.

FALSE NEWs. (NCw).

126 Every one is guilty of an indictable offence and liable to' one year's

imprisonment who wilfully and knowingly publishes any false news or tale

wlereby inj ury or mischief is or is likely to be occasionied tu any public interest.

Not triable at quarter sessions, section 540. Fine and

sureties for the peace, section 958.

73Sees. 124-126] PUNISHMENT.
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The 3 Edw: I. c. 34, and 2 Ric. Il. c. 25 (now repealed

by 50 & 51 .. c, 59), enact that none be so hardy to tell or

publish any false news -or tales, whereby discord or

occasion of discord or slander, may grow between the

King and his people, and the great men of the realm.

In Chitty's Crii. Law, vol. 2, 527, .is a forni of indict-

ment for spreading false rumours in order to enhance the

price of hops. It is said to have been resolvéd by all the

.judgres that ail weder.« of false news are indictable and

punishiable ; and probably at this day the .fabrication of
news lilely to produce any public detriment would be con-

sidered as criminal" Starkie on Libel, 546, 1st edition.

WThat would constitute a " publishing " under the above

section is not clear. Ii Chitty's formn above cited, thte

publishing is not by.writing. The 3 Edw. I. c. 34.

lias the words "tell or publish." A publication may be

oral or written: 2 Starkie, Libel, 141.

PART NV1II.

Piicry. ( ieir).

127. Every one is guiltyof an iidictable offence who does any act which

anOmlts to piracy hy the law of niationsc, and is, liable to the follow-ing punish-
ment:-

(a) To deatih, if in coniuitting or attempting to commit such crime the
Offender murders, attempts to inrider or wounds any lcr.4on, or does any act
by whichli the lf of ancy personul s ishkely to bu cndangered;

() To impri-.onmuîcent foi life in iI othiîer caes.

We have thcught it better to leave this offence undefined,
as nu definition of it would be satisfactory which is not recog-
nized as such by otlier nations; and, after careful consideration
of the subject, we have not been able to discover a definition
fulfilling such a condition. We may observe as to this that the

subjeet lias been much discussed in t!. courts/of the United

[Sec. 127
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States, and the result appears to justify the course which we

have adopted."-Inp. Comm. Rep.

See Stephen's, Cr. L. 104. Not triable at quarter

sessions, section 540.

PInATIcAL ACTS. (Neu.).

12§. Every one is guilty of an indictable offence and liable to impri,on-

ment for life who, wittin Canada, does any of the following ptiratical acts,

or who, havng dune any of the following piratical acts, comes or is brouglt

wvithin Canada without having been tried therefor:-

(o) Being a British suljiect, on the sea, or in any place within the juris-

diction of the Adniralty of England, under colour of any commission from

any foreignt prince or state, whether such prince or state is at var with Her

Majesty or not, or under pretense of aithority froin any person whomnsoever

commits any act of hostility or robbery againtst other British subjects, or

duritg any wvar is in anty way adherent to or gives aid to Her Majesty's

enie 'les ; -

(.) Whéther a Britisi subject or not, on the sea or in any place wfthin the

jurisdiction of the Admiralty of England, enters iito any British ship, and

throws overboards or destroys any part of the goods belonging to such ship,

or Ialen on board the same

(i) Being on board any Bri.tish ship on the sea or in any place Nithin the

jurisdiction of the Admîiralty of England -

(i) Trns enemy or rebel, and piratically runs away witi the shipi, or

any boat, ordnance, ammunition or goods ;

(ii) Yields then ipi voliitarily to any pirate

(iii) Bring, any seducing imtessage f rote any pirate, enemy or rebel

(iv) Counsels or procures any persons to yield Up or run away wvith any

ship, goods or nerchandise, or to turn pirates or to go over to pirates ;

.(v) Lay violent hands on te comimander of any such shipî in order to

Prevent him froin fighting in defence of his ship and goods ;
(vi) Confines the master or commander of any such ship;

(vii) Makes or endeavours to nake a revolt in the ship; or

(I) Being a British subject in anîy part of the world, or (whether a Britisli

subjet or înot) being iii any part of Her IMajesty's dominions or on board a

Britiash ship, knowinîgly-

(i) Futrnjishes any pirate witli an: ammunition tr stores of any kind ;
(ii) Fits out any shii' or vessel witi a design to trade with or supply

or correspond with aniy pirate;
(iii) Conapires or corresponds with any pirate.

See under prceedingt section.

PUNIsHîMîNT. (Nor).

129, Every one j.. guilty of an indictable offence and liable to suffer

dieath who, in cîioinitting or attenpting to commit any piratical act, assaults

witi intent to murder, or wounds, any person, or does any act likely to

rendanger the life of any person.

Sece annotation under section 127.



76 SEDITIOUS OFFENCES, ETC. [Sec. 13'

NoT FIGHTING PIRATES. (NCw).

130. Every one is guilty of an indictable offence and liable to six

months' imprisonment, and to forfeit to the owner of the ship all wages then

due to him, who, being a master, officer or seaman of any merchant ship which

carries guns and arms, does not, when attacked by any pirate, fight and

endeavour to defend himself and his vessel from being taken by such pirate,
or who discourages others from defending the ship, if by reason thereof the

ship falls into the hands of such pirate: 8 Geo. I. c. 24, s. 6, (Imp.).

Not triable at quarter sessions, section 540; fine or

sureties, section 958.
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TITLE III.

OFFENCES AGAINST THE ADMINISTRATION OF
LAW AND JUSTICE.

PART IX.

CORRUPTION AND DISOBEDIENCE.

CORRUPTION OF JUDGES OR MEMBERS OF PARLIA3IENT. (.Vew').

131. Every one is guilty of an indictable offence and liable to fourteen

years' imprisonment who-

(n) Holding any judicial office, or being a member of Parliament or of a

legislature, corruptly accepts or obtains, or agrees to accept, or attempts to

obtain for himîself or any other person, any money or valuable consideration,
office, place, or employment on account of anything already done or omitted,

or to be afterwards done or omiitted, by him in his judicial capacity, or in his

capacity as such nember'; or

(b) Corruptly gives or offers to any such person, or to any other person, any

such bribe as aforesaid on account of any such act or omission.

Not triable at quarter sessions, section 540; no indict-

ment for judicial corruption without the leave of the

Attorney-General of Canada, section 544; a common law

nisdemeanour: sec R. v. Bunting, 7 0. R. 524.

'In a general code of the crimuinal law we have thought it

right to include the offence of judicial corruption. As no case

of the kind has occurred (if we except the prosecutions of Lord

Bacon and Lord Macclesfield) it is not surprising that the law

on the subject should be somewhat vague."-Imp Comm. Rep.

CORRUPTION OF PEACE OFFicERs, ETC., ETC. (Ne).

132. Every one is guilty of an indictable offence and liable to fourteen

years' imprisonment who-

(r) Being a justice of the peace, peace officer, or public offcer, employed

in any capacity for the prosecutipn or detection or punishment of offenders,

corruptly accepts or obtains, or agrees to accept or attempts to obtain for him-

self, or for any other person, any money or valuable.consideration, office, place

or emuployment, with the intent to interfere corruptly with the due adminis-

tration of justice, or to procure or facilitate the commission of any crime, or to

protect f rom detection or punishment any person having committed or intend-

ing to commit any crime ; or

(b) Corruptly gives or offers to any such officer as aforesaid any such bribe

as aforesaid with any such intent.
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" Peace officer " defined, section 3. Not triable at quar.

ter sessions, section 540; a common law misdemeanour;
forn of indictment for attempt to bribe a constable:
Archbold, 869.

FRAuns VON THE GOVERNMENT.
133. Every one is guilty of an indictable offence and liable to a fine of

not less than one hundred dollars, and not exceeding one thousand dollars,
and to imprisonmsent for a term not exceeding one year and not less than one

inonth, and in default of payment of such fine to imprisonment for a further

time not exceeding six months who-

(a) Makes any offer, proposai, gift, loan or pîromise, or who gives or offers

any compensation or consideration,~directly or indirectly, to any official or

person in the eiploynsent of the Governnent, or to any meiber of his family,
or to any person under his control, or for his benefit, with intent to obtain the

assistance or influence of such official or person to promoote either the procuring

of any contract with the Governnent, for the performance of any work, the

doing of any thing, or the furnishing of any goods, effects, food or muaterials,
the ex'cutioi of any suschs contract, or the payient of the price, or considera-

tion stipuilated therein, or any part thereof, or of any aid or subsidy, payable

in respect thereof ; or

(b) Being an official or ieroson in the employmoent of the Governiment,

directly or indirectly, accepts or agrees to accept, or allows to be accepted by

an1y person under his cuntrol, or for his benefit, any such offer, proposal, gift,
loan, promise, compensation or consideration ; or

(c) In the case of tenders being callel for by or on beialf of the Governs.

nient, for the performance of any vork, the doing of any thing, or the

furnishing of any goods, effects, food ol. materials, directly or indirectly, by

hinself or by the agency of any other ierson- on his behalf. Vitl inteit to

obtain the contrat therefor, either for himîself or for any other person, pr(oposes

to niake, or makes, any gift. loan, offer or promise, or offers or gives anty coi-

sideratioh or compesation whatsoever to any person tenderintg for sucl wvork

or other service, or to any imember of his famoily, or other person for his benefit,
·to induce suci person to witiiraw lis tenîder for such work or other service, or

to compensate or reward imî for having withdrawn such tender; or

(,l) In case of so tendering, accepts or receives, directly or indirectly, or

permits ir allows to be accepted or received by any member of his family, or

by any other person under his control, or for his benefit, any such gift, loanî,

Offer, promise, conmderation or compensation, as a consideration or reward fr

withdrawing or for having withdrawn such tender ; or

(t) Being an offic'ai or empiloyee of the Government, receives., directly or

indireotly, wlsethser personally, or hy or tihroughi agny imember of his family, ur

person under hiis control, or for his bens-fit, any gift, loan, promise, compensa-

tion or consideration whatsoever, itier in iniey or otherwise, fromns any ps-cosn

whom0soever, for assisting or favouring anîy individtal in the trnsscactions of

any business wlatsoever with the Governssent, or who gives or offers any suci

gift, loan, promise, compensation or consideration; or

[Sec. 13a
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(f) By reason of, or under the pretense of, possessing influence with the

Government, or with any Minister or official thereof, demands, exacts or

receives fron any person. any compensation, fee or reward, for procuring from

the Government the payment of any claim, or of any portion thereof, or for
procuring or furthering the appointment of himself, or of any other person, to

any office, place or employment, or for procuring or furthering the obtaining

for iimself or any other person, of any grant, lease or other benefit fromt the

(Covernnent; or .offers, promises or pays to such person, under the circum.

stances and for the causes aforesaid, or any of thein, any such compensation,
fee or reward or

(g) Havi.ug dealings of any kind with the Government through any depart.

ment thereof, pays any commission or reward, or within one year before or
after sch dealings, without the express permission in writing of the head of

the departmsent with which such dealings have been had, the proof of which

permission shall lie upon him, makes any gift, loan, or promise of any money,

matter or thing, to any employee or official of the (overiiment, or to any

member of the family of such employee or official, or to any person under his

control, or for his benefit; or

(lé) Being an employee or offlii of thé Government, demands, exacts or

receives, fron such person, directly or indirectly, by hinself, or by or through

any othier pe.rson for his benefit, or prmits or allows any member of his famly,
or any eson under hi- control, to accept or recei ve-

(1) Any such commoission or reward ; or

(ii) Within the said period of one year, without theexpress permission

in writing of the head of the departnscnt with which such dealings have

been had, the proof of which pe-rmission shall lie upon him, accepsts or

receives any such gift, oan or promise; or

(i) 1-avin g any contract with the (overmsnent for the performance of any

work, the doing of anythinsg, or the furnishing of any goods, effects, fond or

materiala, and having or expecting to have anty claim or demand against the

Government by reason of such contract, e-ither directly or indirectly, by him-

self or by any person on his belhalf, subscribes, furnistes or gives, or promises-

to subscribe, furnish or give, any msoney or other valuable consideration for the

purpose- of promoting the election of ansy candidate, or of any nuber, class or

party of candifat-s to a legislature or to P
5
arliament, or with the intent in any

way of influencing or affecting the r-suilt of a provincial or Dominion election.

2. If the vaInu cf the amont or- thing paid, otfered, given, loaned, pro-

misd-, received or? subcrib-d, as the case smay be, exceeds one thousand

dollars, the offendr uinder this s-etio is liable to any fine not exceeding such
value.

3. The words " the Goernmet in this section includJe tie Govermnent

of Canada and the Giovernmenot of any province of Canada as well as Her

Majesty in the right cf Canada or of any province thereof. 54-55 V. c. 23, S. 1;
52-53 V. c. (. (Imp.).

Not tiiable at quarter sessions, section 540; limitation,
two years, section 551. As to indictments for frauds in
certain casesC,ection b .
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CONSEQUENCES OF A CONVICTION.

134. Every person convicted of an offence under the next preceding

section shall be incapable of contracting with the Government, or of holding

any contract or office with, from, or under it, or of receiving any benefit under

any such contract. R. S. C. c. 173, ss. 22, 23 ; 54-55 V. c. 23, s. 2.

BREACH OF TRUST BY PUBLIC OFFICER. (New).

135. Every public officer is guilty of an indictable.offence and liable to

five years' inprisonment who, in the discharge of the duties of his office, com-

mits any fraud or breach of trust affecting the public, wrhether such fraud or

breaclh of trust vould have been criminal or not if connitted against a private

person.

Not triable at quarter sessions, section 540 ; fine or

sureties, section 958.

"A. an accountant in the offiee of the paynaster-gen-

eral, fraudulently onits to nake certain entries in his

accounts, whereby he enables the cashier to retain large

suis of money in his own possession, and to appropriate

the interest on such sums to hinself after the time wlen

they ought to have been paid to the Crown. A. conmits a

misdemeanour. 2. A., a commissary-general of stores in the

West Indies, makes contraets with B. to supply stores on

the condition that B. sbould divide the profits with A. A.

comminits a misdemiteanour."--Stepben's Cr. L. 121.

No such enactmnent is to be found in the Imnperial

Draft Code of 1879, nor in the bill of 1880, though, by the

latter, it was proposed *to supersede the whole of the con-

mon law. And that it was so left out intentionally is

eývident from the fact that it vas provided for in the, bill

of 1879, s. 71, drafted by Sir James Stephenis, who took it

froni his Digest., Art. 121, from which it has been re-pro-

duced verbatimu in this code.

The defendant, a governmnent officer, having charge of

some public dredging, used his own steaîn-yacht for the

purpose of towing the government's dredges, and also used

a storehouse of his own for the purpose of stowing govern-

ment stores. The steam yacht was registered in the nane

of one of the defendant's friends, in whose naine the

accounts for the towing were made out and rendered.
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The accounts for the storage were sent to the government

in the name of another friend of the defendant. The

defendant, whose duty it was to audit these accounts,

under s. 42, c. 29, R. S. C., certified thems as correct, and

received the amounts. It was proved that the services

charged for were rendered, and that the prices charged

were not higher than what the government would have

had to pay to any other person perforning the same

services; also that some of the defendant's superior officers

were informed of his doings in the inatter and did not

interpose to stop then. Hed, upon a reserved case, that

the defendant was guilty of iisbehaviour in office:

R. v. Arnoldi, 23 0. R. 201. Sec a formi of indictmiient in

the report of that case.

CORRUPTION IN MUNICIPAL AFFAIRS.

136. Every one is guilty of an indictable offence and liable to a fine not

exceeding one thousand dollars and not less than one hundred dollars, and to

imprisonnent for a term not exceeding two years and not less than one month,

and in default of payment of such fine to imprisonmient for a further terni not

exceeding six months, who directly or inîdirectly,-

(a) Makes any offer, proposal, gift, loan, promise or agreement to pay or

give any money or other miaterial compensation or consideration to any

memiber of a municipal council, whether the saine is to inure to his own

advantage or to the advantage of any other person, for the purpose of inducing

such memober either to vote or to abstain from voting, at any meeting of the

council of which he is a member or at any meeting of a connittee of such

council, in favour of or against any ineasure, motion, resolution or question

submiitted to such council or commnittee ; or

(b) Makes any offer, proposal, gift, loan, promise or agreement to pay or

give any money or other material compensation or consideration to any

memiber or to any officer of a municipal council for the purpose of inducing him

to aid in procuring or preventing the passing of any vote or the granting of

aby contract or advjntage in favour of any.person ; or

(c) Makes any offer, proposal, gift, loan, promise or agreement to pay or

give any money or other material compensation or consideration to any officer

of a municipal council for the purpose of. inducing him to performn or abstain

froi performing, or to aid in procuring or preventing the performance of,

any official act ; or

(d) Being a member or officer of a municipal council, accepts or consents to

accept any such offer, proposal, gift, loan, promise, agreement, compensation

.or consideration as is in this'section before mentioned ; or in consideration

thereof, votes or abstains from voting in favour of ;>r against any measure,

motion, resolution or question, or perforns or abstains fron performing any

official act ; or

Canm. LÂw--6
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.(e) Attempts by any threat, deceit, suppression of the truth or other

untawfusl means to influence any memuber of a municipal council in giving or

withholding his vote in favour of or against any measure, motion, resolution or

question, or in not attending any meeting of the municipal council of which he

is a member, or of any committee thereof ; or

(f) Attempts by any such mneans as in the next preceding paragraph men-
tioned to influence any member or any offieer of a municipal council to aid in

procuring or preventing the passing of any vote or the granting of any contract
or advantage in favour of any person, or to perform or abstain from perforning,
or to aid in procuring or preventing the performance of, any officialact : 52V.
c. 42, s. 2.

Not triable at quarter sessions, section 540; limitation,
two years, section 551; see R. v. Lancaster, 16 Cox,
737;R. v. Hogg, 15 U. C. Q. B. 142.

SELLING OFFIcE, APPOINTMENT, ETC., ETc. (New).

137. Every one is guilty of an indictable offence who, directly or indi-

rectly-

(a) Sells or agrees to sell any appointment to, or resignation of any office,

or any consent to any such appointment or resignation, or receives, or agrees to

receive, any reward or profit from the sale thereof ; or

(b) Purchases or gises any reward or profit for the purchase of any such

appointment, resignation or consent, or agrees or promises to do so.

Every one who commits any such offence as aforesaid, in addition to any

other penalty thereby incurred, forfeits any riglst vhich lie may have in the

office and is disabled for life from holding the same.

2 Every one is guilty of an indictable offence who, directly or indirectly-

(a) Receives or agrees to receive any reward or profit for any interest,

request or negotiation about any office, or under pretense of using any such

interest, maling any such request or being concerned in any such negotiation;

or
(b) Gives or procures to be given any profit or reward, or makes or procures

to be made any agreenent*for the giving of any profit or reward, for any such

interest, request or negotiation as aforesaid ; or

(c) Solicits,recommends or negotiates in any manner as to any appointmsent

to or resignation of any office in expectation of any reward or profit ; or

(d) Keeps any office or place for transacting or negotiating any business

relating to vacancies in, or the sale or purchase of, or appointnent to or

resignation of offices..

The word "office" in this section includes every office in the gift of thse

Crown or of any officer appointed by the Crown, and all commissions, civil,

naval and military, and all place>ir employments in any public departmeut or

office wvhatever, and all deputations to any such office and every participation

in the profits of any office or deputation.

Common law misdemeanour, 3 Chit. 681. The oflence
is not triable at quarter sessions, section 540; punishment
under s. 951.
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DISOBEDIENCE TO STATUTE LAW.

13§.'Every one is guiltyof an indictable offence and liable to one year's

finprisonmcent who, without lawful excuse, disobeys any Act of the Parliament
of Canada or of any legislature in Canada by wilfully doing any act which it

forbids, or omitting to-do any act which it requires to be done, uiless some

enalty or other code ofpunishet is expresslyprorided by la. R. S. C. c. 1'3,

s. 25 (fnesnded).

R. v. Walker, 13 Cox, 94; Stephen's Cr. L. Art. 124;
fine or sureties, s. 958; see R. v. Hall, 17 Cox, 278, and cases
there cited; Hamilton v. Massie, 18 0. R. 585.

The offence which had given rise to this last .ease would
probably now be held to be a not indictable one under the
above section 138.

DIsOBEDIENCE TO ORDERS OF COURT. (NCw).

139. Every one is guilty of an indictable offence and liable:to one year's-

imprisonment who, without lawful excuse, disobeys any lawful orderother than

for the paynent of money made by any court of justice, or by any person or

body of persons authorized by any statute to make or give such order, unless

sone penalty is imposed, or other mode of proceeding is expressly provided

by law.

Fine or sureties, section 958; Stephen's Cr. L. Art. 125:
Archbold, 949.

NEGLECT OF PEACE OFFICER TO SUPPRESS RIOT. (New).

140. Every one is guilty of an indictable offence and liable to two years'

imprisonnent who, being a sheriff, deputy-sheriff, mayor, or other head officer,.
justice of the peace, or other magistrate, or other peace officer, of any county,.
city, town, or district, having notice that there is a riot within his jurisdiction,
without reasonable excuse omits to do his duty in suppressing such riot.

Fine or sureties, section 958 ; R. v. Pinney, 3 B. & Ad,
947.

NEGLECT TO AID PEACE OFFICER TO SUPPRESS RIOT. (New)f..

141. Every one is guilty of an indictable offence and liable to one year's
imprisonment who, having reasonable notice that he is required to assist any
sheriff, deputy-sheriff, mayor or other head offleer, justice of the peace,
nagistrate, or peace officer in suppressing any riot, without reasonable excuse
omits so to do.

Fine or sureties, section 958; "peace officer" defined,
section 3; R. v. Brown, Car. & M. 314.

NEGLECT TO AID PEACE OFFICER. (New).

142. Every one is guilty of an indictable offence and liable to six.months
imprisonment who, having reasonable notice that he is required to assist any
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sheriff, deputy-sheriff, mayor or other head officer, justice of the peace,

magistrate, or peace officer, in the execution of his duty in arresting any person,

or in preserving the peace, without reasonable excuse omits so to do.

See under preceding section; fine in lieu of or in addi-

tion to punishrnent, section 958: R. v Sherlock, Warb.

Lead. Cas. 53

Indictment.-The jurors for our Lady the Queen pre-

sent that heretofore and before the committing of the

offence hereinafter mentioned, to wit, on the day of

A. B. was lawfully in the custody of

C. D., a constable of , on a charge of and the

said A. B. on the day aforesaid, committed an assault upon

the said C. D., being such constable as aforesaid, and a

breach of the peace, with intent to resist such his lawful

apprehension; and the jurors aforesaid, do further present,

that the said C. D., as such constable, there being a reason-

able necessity for him so to do, called upon E. F., w-ho was

then present, for his assistance, in order to prevent the said

assault and breach .of the peace; and that the said E. F.

did unlawfully, wilfully, and knowingly refuse to aid the

said C. D., being such constable in the execution of his

duty in arresting the said A. B., and to prevent an assault

and breacli of the peace as aforesaid.

M11scoOUCcT OF OFFICERs, ETC., ETC.

143. Every one is guilty of an indictable offence and liable to a finc and

imprisonment, who, being a sheriff, deputy-sheriff, coroner, elisor, bailiff, con-

stable or other officer intrusted with the execution of any writ, warrant or

process, wilfully misconducts himself in the execution of the saine, or wilfully,

and without the consent of the nerson in whose favour the writ. warrant or

process was issued, mnakes any false return thereto. R. S. C. C. 173. s. 29.

Section 934 as to amount of fine, and section 951 as to

imprisonment.
OBSTRUCTING PEACE OFFICER, ETC.

144. Every one is guilty of an indictable offence and liable to ten years'

imprisonmerit who resists or vilfully obstructs any pullic officer in the execu-

tion of his duty or any person acting in aid of such officer.

2. Every one is guilty of an offence and liable on indictment to two

years' imprisoninent, and on summary conviction before two justices of tle

peace to six months' imprisonment with hard labour, or to a fine of one

hundred dollars, who resists or wilfully obstructs-
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(a) Any peace officer in the execution of his duty or any person acting in

aid of any such officer;

(b) Any person in the lawful execution of any process against any lands or

goods or in making any lawful distress or seizure. R. S. C. c. 162, S. 34.

The punishnent was two years under the repealed

clause. The increase to ten years gives twelve challenges

to the accused, section 668.

"Peace officer" and "public officer" defined, section 3.

See annotation under section 263, post, which covers the

same offence and makes it punishable by two years.

PARI' X.

MISLEADING JUSTICE.

PERJURY.

I4. Perjury is an assertion as to a matter of fact, opinion, belief or

knowledge, made by a witness in a judicial proceeding as part of his evidence,

upon oath or affirmation, wletler sucih evidence is given in open court, or by

atidavit or othrwise, ami whether such evidence is material or not, such

assertion being knoîwn to suh witnss to be false, and being intended by him

to mis-lead the court, jury, or person holding the proceeding. Evidence in this

section includes evidence givena on the roir dire and evidence given before a

grand jury.

2. Every persn is a witsse- witinis the meaning of this section who actus-

ally gives isi. evi(lence, wIlether ie was competent to be a wsitness or not, and

w ber lis riden'e ae«s 1?<1,iih Or not.

3. Evsry' proceedling is jueicias within the meaniiig of this section wich

is hei in or unvder e authori ty of any court of justice, or before a grand jusry

Or before either the Senate ur Huise of Conanons of Canada, or ansy connuittvu

of either the Sensate osr Hiouse of Cusnons, or before any Legisise Cosunscil,

Legi'lative Assei W r Hilus-e of Assbly or any committc- tiereof, e-sa

powered by iaw to adminiter an oath, or before any justice of the peace. or

any arbitrator or unpire, or any ser-s or body of perrsons authorized by law

or by any statute in force for the time being to make an inquiry and take

evidence therein upon oath, or before any legal tribunal by which any legal

right or liability can be establislhed, ',r before ans..persracting as a court,
justice or tr1'siwUd, krUssiny power to l d s-rs-s juisi pru y, whetlher dsuly

cusitutd ,o ns and whether the preeiw is«s du/isinsttsed or not belore



nuch court or person so as to authorize it or him? to hold the proceeding, and

although such proceeding was held in a wrong place or was otheruise invalid.

4. Subornation of perjury is counselling or procuring a person to commit

any perjury which is actually committed.

The words in italics seem to be new lawr or settle doubts

which have been raised.

" In framing the above section, we have proceeded on the

principle that the guilt and danger of perjury consist in attempt-

ing by falsehood to mislead a tribunal de facto exercising judicial

functions. It seems to us not desirable that a person who has

done this should escape from punishment, if lie can show some
defect in the constitution of the tribunal which he sought to

mislead, or some error in the proceedings themselves."-Imp.

Comni. Rep.

Perjury, by the common law, appears to be a wilful false

oath by one who, being lawfully required to depose the

truth in any proceeding in a " court " of justice, swears

absolutely in a matter of some consequence to the point in

question, whether lie be believed or not: 3 Russ. 1.

Hawkins, vol. 1, p. 429, has the word " course " of

justice, instead of " court " of justice.

Bishop, Cr. Law, vol. 2, 1015, says a "course " of

justice, and thinks that the word " court " in Russell is a

misprint for "course," though Bacon's abridgement, verb.

perjury, also has "court." Roscoe, 747, bas also "court"

of justice, but says that the proceedings are not con-

fined to courts of justice; and a note by the editor of the

American sixth edition says a ",course " of justice is a more

accurate expression than a "coûrt" of justice.
There is no doubt, however, that, according to all the

definition of this offence by the common law the party

must be lawfully sworn, the proceeding in which the oatli

is taken must relate to the administration of justice, the

assertion sworn to must be false, the intention to swear

falsely must be wilful, and the falsehood material to the

matter in question. Provissory oaths, such as those taken

by officers for the faithful performance of duties, cannot be

the subject of perjury.-Cr. L. Comrs., 5th Report, 51.
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False swearing, under a variety of circumstances, has

been declared by numerous statutes to amount to perjury,
and to be punishable as such. But at common law false

swearing was very different from perjury. The offence of

perjury, at the .common law, is of a very peculiar descrip-

tion, say the Cr. L. Comrs., 5th Rep. 23, and differs in

some of its essential qualities from the crime of false testi-

mony, or false swearing, as defined in all the modern Codes

of Europe. The definition of the word, too, in its popular

acceptation, by no means denotes its legal signification.

Perjury, by the common law, is the assertion of a falsehood

upon oath in a judicial proceeding, respecting some fact

material to the point to be decided in such proceeding ;

and the characteristic of the offence is not the violation of

the religious obligation of an oath, but the injury done
io the admninist ration of public justice by false testimony.

Here, in Canada, the above section declares to be per-

jury all oaths, etc., taken or subscribed in virtue of any law,

<r required or authorized by any such law, as did the

repealed statute; and voluntary and extra-judicial oaths

being prohibited, it may be said that, with us, every
false oath, knowingly, wilfully and corri'ptly taken,

aimounts to perjury and is punishable as such. The inter-

pretation Act, c. 1, Rev. Stat., enacts that the word oath

includes a solemn affirmation whenever the context applies

to any person and case by whom and in which a solemn

affirmation may be made instead of an oath, and in like cases

the word sworn includes the word affirmed or declared.

See ss, 23, 24, Can. Ev. Act, 1893. The words "or 'hether

such evidence is material, or not " in the above section 145

are an important alteration of the law on perjury, as it

stands in England. As stated before, by the common law,
to constitute perjury, the falsc swearing must be, besides

the other requisites, in a matter material to the point in

question. By the above section.this ingredient of perjury is

not necessary; see Stephen's Digest of Criminal Law, xxxiii.
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1st. 'There must be a lawful oath.-R. v. Gibson, 7 R.

L. 573; R. v. Martin, 21 L C. J., 156; R. v. Lloyd, 16
Cox, 235; 19 Q. B. D. 213.

And, therefore, it must be taken before a competent

jurisdiction, or before an officer who had legal jurisdic-

tion to administer the particular oath in question. And

though it is sufficient primd facie to show, the ostensible

capacity in which the judge or officer acted when the oath

was taken, the presumption may be rebutted by other

evidence, and the defendant, if he succeed, will be entitled

to an acquittal: 2 Chit. 304; R. v. Roberts, 14 Cox,
101 ; R. v. Hughes, 14 Cox, 284.

The words in italics in the above section 145 have

altered the law to a large extent as to this requisite of an

oath impugned for perjury; see a collection of cases in
R, v. Hughes, Warb. Lead. Cas. 60.

2nd. The oath must be false-By this, it is intended

that the party must believe that what he is swearing is

fictitious; for, it is said, that if, intending to deceive, he

asserts of his own knowledge that which may happen to be

true, without any knowledge of the fact, he is equally

criminal, and the accidental truth of his evidence will not

excuse hin: 2 Chit. 303. Bishop's ftrst book of the lawe,
117. How far this is the law under the above section

remains to be settled by the jurisprudence. And a man

may be indicted for perjury, in swearing that lie believe.s- a,

fact to be true which he must know to be false : R. v.

Pedley, 1 Leach, 325.

3rd. T/he false ontt must be knowingly, wilfully, omi
corraptly taken.-The oath must be taken and the false-
hood asserted with deliberation and a consciousness of the
nature of the statement made, for if it seems rather to have

been occasioned by inadvertency or surprise, or a mistake
in the import of the question, the party will not be sub-
jected to those penalties which a corrupt motive alone can
deserve: 2 Chit. 303. If an oath is false to the know-
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ledge of the party giving it, it is, in law, wilful and

corrupt: 2 Bishop, Cr. L. 1043, et seq.

It hath been holden not to be material, upon an indict-

ment of perjury at common law, whether the false oath
were at all credited, or whether the party in whose preju-
dice it was intended were, in the event, any way aggrieved
by it or not ; insomuch as this is not a prosecution grounded
on the damage of the party but on the abuse of public
justice: 3 Burn's Just. 1227 ;;nd that would be so now
under the above section.

Iiidictnent for Perjury : The Jurors for Our Lady the
Queen present, that heretofore, to wit, at the (assizes)

holden for the county (or district) of on the

day of before (one of the judges of Our Lady

thte Queen), a certain issue between one E. F. and one J. H.
in a certain action of covenant was tried, upon which trial
A. B. appeared as a witness for and on behalf of the said E. F.

and was then and there duly sworn before the said

and did then and there, upon his oath aforesaid, falsely,
wilfully and corruptly depdse and swear in substance and
to the effect following," that he saw the said G. H. duly exe-

cute the deed on which the said action was brouglht,"
whereas, in truth, the said A. B. did not see the said G. H.
execute the said deed, and the said deed was not executed
by the said G. H., and the said A. B. did thereby commit-

wilful and corrupt peïjury. See forms under s. 611, pot.

Perjury is now triable at quarter sessions, section 540.

The indictinent must allege that the defendants swore

falsely, wilfully and corruptly; where the wordfelon .iot.ly

was inserted instead of fid.sely, the indictment, though it
alleged that the defendant swore wilfully, corruptly and
maliciously, was held bad in substance, and not amendable:
R. v. Oxley, 3 C. & K. 317.

If the same person swears contrary at different time,
it should be averred on which occasion he swore wilfully,
falsely and corruptly: R. v. Harris, 5 B. & Ald. 926.
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As to assignments of perjury, the indictment must

assign positively the mantier in which the matter sworn to

is false. A general averment that the defendant falsely

swore, etc., etc., upon the whole matter is not sufficient;

the indictment must proceed by special averment to nega-

tive that which is false: 3 Burn's Just. 1235; but see

section 616, post.

Proof.-It seems to have been formerly thought that

in proof of the crime of perjury two witnesses were neces-

sarv: but this strictness, if it was ever the law, has long

since been relaxed, the true principle of the rule being

merely this, that the evidence must be something more than

sufficient to counterbalance the oath of the prisoner, and

the legat presumption of his innoconce: section 684, post.

The oath of the opposing witness therefore will not avail

unless it be corroborated by material and independent cir-

cumstances; for otherwise there would be nothing more

than the oath of one man against another, and the scale of

evidence being thus in one sense balanced, it is considered

that the jury cannot safely convict. So far the rule is

founded on substantial justice. But it is not precisely

accurate to say that the corroborative circumstances must

be tantamount to another witness; for they need not be

such as that proof of them, standing alone, would justify a

conviction, in a case where the testimony of a single witness

would suffice for that purpose. Thus, a letter written by

the defendant, contradicting his statement on oath, will

render it unnecessary to call a second witness. Still, evi-

dence confirmatory of the single accusing witness, in some

slight particulars'only, -will not be sufficient to warrant a

conviction, but it must at least be strongly corroborative of

his testinony, or to use the quaint but enérgetic language

of Chief Justice' Parker, " a strong and clear evidence, and

more nunerous than the evidence given for the defendant."

Whèn several assignments of perjury are included in the

saine indictnent it does not seem to be clearly settled

whether, in addition to the testimony of a single witness,
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corroborative proof must be given with respect to each,
but the better opinion is that such proof is necessary, and

that too, although all the perjuries assigned were committed
at one time and place. For instance, if a person, on putting
in his schedule in the Bankruptcy Court, or on other

like occasion, has sworn that he has paid certain creditors,
and is then indicted for perjury on several assignments,

each specifying a particular creditor who has not been paid,
a single witness with respect to each debt will not, it seems,
suffice, though it nay be very difficult to obtain any fuller

evidence. The principle that one witness, with corrobor-

ating circumstances, is sufficient to establish the charge of

perjury, leads to the conclusion, that without any witness

directly to disprove what is sworn, circumstances atone,

when they exist in a documentary shape, may combine to

the same effect; as they may combine, though altogether

unaided by oral proof except the evidence of their authen-

ticity, to prove any other fact connected with the declara-

tions of persons or the business of life. In accordance with,

these views, it has been beld in America that a man may

be convicted of perjury on documentary and circumstantial

evidence alone, ftrst, where the falsehood of the matter

sworn to by him is directly proved by written evidence

springing from himself, with circumstanees showing the

eorrupt intent; secondly, where the matter sworn to is

contradicted by a public record, proved to have been well

known to the prisoner when lie took the oath; and thirdly,
when the party is charged with taking an oath contrary

to what lie must necessarily have known to be true, the

falsehood being shown by his own letter relating to the fact

sworn to, or by any other writings which are found in his

possession, and which have been treated by him as contain-

ing the evidence of the fact recited in them.

If the evidence adduced in proof of the crime of per-

jury consists of two opposing statements by the prisoner,
and nothing more, he cannot be convicted. For, if one only

was delivered under oath, it must be presumed, from the
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solemnity of the sanction, that the declaration was the
truth, and the other an error or a falsehood; though the
latter, being inconsistent with what he has sworn, may
form important evidence with other circumstances against
him. And if both the cmtradictory statements were
delivered under oath, there is still nothing to show which
of them is false when no other evidence of the falsity is
given. If, indeed, it can be shown that before making the
statement on which perjury is assigned the accused had
been tampered with, or if any other circumstances tend to
prove that the statement offered as evidence against the
prisoner was true, a legal conviction may be obtained, and
provided the nature of the statement was such that one of
them must have been false to the prisoner's knowledge
slight corroborative evidence would probably be deemed
sufficient. But it, does not necessarily follow that because
a man has given contradictory accounts of a transaction on
two occasions he has therefore committed perjury. For
cases may well be conceived in which a person might very
honestly swear to a particular fact, from the best of his
recollection and belief, and might afterwards from other
circunistances be convinced that he was wrong, and swear
to the reverse, without meaning to swear falsely either.
time. Moreover, when a man merely swears to the best of
his memory and belief, it of course requires very strong
proof to show that he is wilfully perjured. The rule
requiring.something more than the testimony of a single

witness on indictments for perjury is confined to the proof

of the falsity of the matter on which the perjury is
assigned. Therefore the holding of the Court, the pro-
ceedings in it, the administering the oath, the evidence
given by the prisoner, and, in short, all the facts, exclusive
of the falsehood of the statement which nust be proved at
the trial, may be established by any evidence that would be
sufficient were the prisoner charged with any other offence.
For instance, if the false swearing be that two persons were

together at a certain time, and the assigmnent of perjury



be that they were not together at that time, evidence by

one witness that at the time named the one person was at

London, and by another witness that at the same time the

other person was in York, will be sufficient proof of the

assignment of perjury: 2 Taylor on Evidence, par. 876,
et seq.

On an indictment for perjury alleged to have been

committed at the Quarter Sessions, the chairman of the

Quarter Sessions ought not to be called upon to give evi-

dence as to what the defendant swore at the Quarter

Sessions: R. v. Gazard, 8 C & P. 595.

But this ruling is criticized by Greaves, note n, 3

Russ. 86, and Byles, J., in R. Y. Harvey, 8 Cox, 99, said that

though the judges of Superior Courts ought not to be called

upon to produce their notes, yet the same objection was not

applicable to the judges of inferior courts, especially where

the judge is willing to appear: 3 Burn's Just. 1243.

In R. v. Hook, Dears. & B. 606, will be found an inter-

esting discussion on the evidence necessary upon an indict-

ment for perjury.

The Imperial Statute, corresponding to section 4 of c.
154, Rev. Stat., unrepealed, (post, under next section),
authorizes the judge to commit, unless such person shall

enter into a recognizance and give sureties. Our statute
gives power to commit or permit such person to enter into

a recognizance and give sureties.

Greaves remarks on this last mentioned clause: "The

crime of perjury has become so prevalent of late years, and
so many cases of impunity have arisen, either for want
of prosecution, or for defective prosecution, that this and
the following sections were introduced to check a crime
which so vitally affects the interests of the community.

"It was considered that by giving to every court and
person administering oaths a power to order a prosecution
for pejury at the public expense, coupled with a power of
commitment in default of bail, many persons would be
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deterred from committing so detestable a crime, and in

order to effectuate this object the present clause was

framed, and as it passed the Lords it was much better cal-

culated to effect that object than as it now stands.

" As it passed the Lords it applied to any justice of the

peace. The committee in the Commons confined it to

justices in petty and special sessions,-a change much to be

regretted, as a large quantity of business is transacted before

a single justice or one metropolitan or stipendiary magis-

trate, who certainly óught to have power to commit under

this clause for perjury committed before them.

"Again, as the clause passed the Lords, if an.,ffidavit,

etc., were made before one person, and used before-another

judge or court, etc., and it there appeared that perjury had

been committed, such judge or court might commit. The

clause has been so altered that the evidence must be given,
or the affidavit, etc., made before the judge, etc., who com-

mits. The consequence is that numerous cases are ex-

cluded; for instance, a man swears to an assault or felony

before one justice, and on the hearing before two it turns

out he has clearly been guilty of peijury, yet he cannot be

ordered to be prosecuted under this clause. Again, an

affidavit is made before a commissioner, the court refer the

case to the master and he reports that there has been gross

perjury, or the court see on the hearing of the case before

them that there has been gross perjury committed, yet there

oauthority to order a prosecution under this clause,

So, again, a man is committed for trial on the evidence of a

witness which is proved on the trial to be- false beyond all

doubt, yet if such witness be not examined, and do not

repeat the same evidence on the trial, the court cannot

order him to be prosecuted. -

" It is to be observed, that before ordering a prosecution

under this clause, the court ought to be satisfied, not only

that perjùry has been committed, but that there is a

'reasonable cause for such prosecution.' Now it must ever
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be remembered that two witnesses, or one witness and

something that will supply the place of a second witness
are absolutely essential to a conviction for perjury. The

court, therefore, should not order a prosecution unless it

sees that such proof is capable of being adduced at the

trial; and as the court has the power, it would be prudent

in every case, if practicable, at once to bind over such two

witnesses to give evidence on the trial, otherwise it may
happen that one or both may not be then forthcoming to
give evidence. It would be prudent also for the court to
give to the prosecutor a minute of the point on which, in

its judgment, the perjury had been committed, in order to
guide the fraier of the indictient, who possibly may be

wholly ignorant otherwise of the precise ground on which

the prosecution is ordered. It is very advisable, also, that

where the perjury is committed in giving evidence, such

evidence should be taken down in writing by some person
who can prove it upon the trial, as nothing is less satisfac-

tory or more likely to -lead to an acquittal than that the

evidence of what a person formerly swore should depend

entirely upon mere memory. Indeed, it may well be

doubted whether it would be proper fo order a prosecution
in any case utider this Act where there was no minute in

writing of the evidence taken down at the time.

"Again, it ought to be clear, beyond all reasonable
doubt, that perjury has been wilfully committed before
a prosecution is ordered": Lord Campbell's Acts,by Greaves,
22.

See section 691 as to proof of trial at which perjury
was committed: R. v. Coles, 16 Cox, 165.

It is to be observed that this section is merely remedial,
and will not prevent a regular record from being still admis-

sible in evidence, and care must be taken to have such
record drawn up in any case where the particular aver-
ments in the former indictments may be essential: Lord
Campbell's Acts, by Greaves, 27.
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Subornation of Pejury.-Subornation of perjury is an
offence as perjury itself, and subject to the same punish-
ment.

Section 145, declaring all evidence whatever material
with respect to perjury, also applies to subornation of
perjury.

Section 691, as to certificate of indictment and trial,
applies also to subornation of perjury. Subornation of
perjury, by the common law, seems to be an offene in pro-
curing a man to take a false oath, amounting t perjury,
who actually taketh such oath: 1 Hawk. 435.

But it seemeth clear that if the person incited to take
such an oath do not actually take it, the person by whom
lie was so incited is not guilty of subornation of perjury,
yet it is certain that he is liable to be punished, not only
by fine, but also by infamous corporal punishment:
1 Hawk. loc. cit. This crime is incitement, section 530.

An attempt to suborn a person to commit perjury, upon
a reference to the judges was unanimously holden by them
to be a rmisdemeanour : 1 Russ. 85.

And upon an indictment for subornation of perjury if
it appears, at the trial, that perjury was not actually coim-
mitted, but that the defendant was guilty of the attempt
to suborn a person to commit the offence, such defendant
may be found guilty of the attempt, section 711.

In support of an indictment for subornation the record
of the witness's conviction for perjury is no evidence
against the suborners, but the offence of the perjured wit-
ness must be again regularly proved. Although several
persons cannot be joined in an indictment for perjury, yet
for subornation of perjury they may: 3 Burn's Justice,
1246.

Indictment, same as inîdictment for perjury to the end,
and then proceed :-And the Jurors aforesaid further pre-
sent, that before the committing of the said offence by the
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said A. B., to wit, on the day of at C. D.
unlrawfully, wilfully and corruptly did cause and procure

th> saido.A. B. to do and commit the said offence in the

manner ard form aforesaid.

As perjury, subornation of perjury is now triable at
Quarter Sessions.

Indictment quashed, (for perjùry) none of the formalities

required by section 140 of the Procedure Act having been

complied with: R. v. Granger, 7 L. N. 247.

These formalities are now required in all indictments,
section 641.

A person accused of perjury cannot have accomplices,
and is alone responsible for the crime of which he is

accused: R. v. Pelletier, 1 R. L. 565.

Including two charges of perjury in one indictment

would not be ground for quashing it. An indictment that

follows the form given by the statute is sufficient: R. v.

Bain, Ramsay's App. Cas. 191.

The non-production by the prosecution, on a trial for
perjury, of the plea which was filed in the civil suit where-

in the defendant is alleged to have given false testimony, is
not material when the assignment of perjury has no refer-

ence to the pleading, but the defendant may, if he wishes,

in case the plea is not produ-ced, prove its contents by

secondary evidence. It is not essential to prove that the

facts sworn to by the defendant, as alleged in the indictment,
were material to the issue in the cause in'which the defend-

ant was examined : R. v. Ross, M. L. R. 1 Q. B. 227 ; 28
L. C. J. 261.

As to stenographer's notes and sufficiency of evidence

in perjury: see Downie v. R., 15 S. C. R. 358, M. L. R. 3
Q. B. 360; R. v. Murphy, 9 L. N. 95; R. v. Evans, 17 Cox,
37; R. v. Bird, 17 Cox, 387.

PUNISHMENT.

146. Every one is guilty of an indictable-offence and liable to fourteen
yeas' imprisonment who commits perjury or subornation of perjury.

CRTýr. LAw-7
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2. if the crime is comnitted in order to procure the conviction of a person for

any crime punishable by death or imprisonment for seven years or more, the

punishment may be imprisonnent for life. R. S. C. c. 154, s. 1.

The words in italics are new : see section 221, post.

The following section of c. 154 R. S. C. is unrepealed.

4. Any judge of any court of record, or any commissioner before whom any

inquiry or trial is held, and which he is by law required or authorized to hold,
may, if it appears to him that any person has been guilty of wilful and corrupt

perjury in any evidence given, or in any affidavit, affirmation, declaration,
deposition, examination, answer or other proceeding made or taken before him,
direct such person to be prosecuted for such perjury, if there appears to such

judge or commissioner a reasonable cause for such prosecution,-and may

commit such person so directed to be prosecuted until the next tern, sittings

or session of any court having power to try for perjury in the jurisdiction

within which such perjury was committed, or permit such person to enter into

a recognizance, with one or more sufficient sureties, conditioned for the appear-

ance of such person at such next term, sittings or session, and that he will

then surrender and take his trial and not depart the court without leave,

and may require any person such judge or commissioner thinks fit, to enter

into a recognizance conditioned to prosecute or give evidence against such

person so directed to be prosecuted as aforesaid.

See remarks under preceding section. A form of indict-

-ment under sub-section 2 of this section 146 is given in

schedule one, form F. F. post, under s. 611, but the words,
" penal servitude " therein are a gross error. Section 684,
post, .aplies to this section 146. See MacDaniel's Case,
Fost. -121.

FALSE OATHS. (New).

147. Every one is guilty of an indictable offence and liable to seven

years' imprisonment who, being required or authorized by law to make any

statement on oath. affirmation or solemn declaration, thereupon makes a

statement which would amount to perjury if made in a judicial proceeding.

"This is at most a common law misdemeanour in cases.rot
specially provided for by statute, of which there are a considir-
able number."-1mp. Comm. Rep.

This enactment seems unnecessary. It is covered by
sub-section 3 of section 145, ante.: section 616, post
applies.

FALSE OATH, OTHER CASES.

148. Every one is guilty of perjury who-

(a) Having taken or made any oath, affirmation, solemn declarati.on or

affidavit whereby any Act or law in force in Canada, or in any province of
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Canada, it is required or permitted that facts, matters or things be verified, or

otherwise assured or ascertained by or upon the oath, affirmation, declaration

or affidavit of any person, wilfully and corruptly, upon such oath, affirmation,

declaration or affidavit, deposes, swears to, or makes any false statement as to

any such fact, matter or thing ; or

(b) Knowingly, wilfully and corruptly, upon oath, affirmation, or solemn

declaration, affirms, declares, or deposes to the truth of any statement for so

verifying, assuring or ascertaining any such fact, matter or thing, or purporting

so to do, or knowingly, wilfully and corruptly takes, makes, signs or subscribes

any such affirmation, declaration or affidavit, as to any such fact, matter or

thing,-such statement, affidavit, affirmation or declaration being untrue, in

the whole or any part thereof ; R. S. C. c. 154, s. 2.

See notes under sections 145 & 146, ante.

FALSE AFFIDAVIT OUT OF PROVINCE WHERE IT IS USED.

149. Every person who wilfully and corruptly makes any false affidavit,.

affirmation or solemn declaration, out of the province in which it is to be used'

but within Canada, before any person ahthorized to take the same, for the pur-

pose of being used in any province of Canada, is guilty of perjury in like man-

ner as if such false affidavit, affirmation or declaration were made before a.

conpetent authority in the province in which it is used or intended to be used.

R. S. C. c. 154, s. 3.

FALsE STATEMENTS. (New).

150. Every one is guilty of an indictable offence and liable to two years'

imprisonment who, upon any occasion on which he is permitted by law to make

any statement or declaration before any officer authorized by law to permit it

to be made before him, or before any notary public to bê certified by him as

such notary, makes a statement which would amount to perjury if made on

oath in a judicial proceeding.

Section 616 applies. Fine or sureties, section 958.

" It may be doubtful whether this is at present even a com-

mon law misdemeanour, but we feel no doubt that it ought to be.

made indictable."-Imp. Comm. Rep.

FABRICATING EVIBENCE. (Nev).

151 Every one is guilty of an indictable offence and liable to sevei
years' imprisonment who, with intent to mislead any court of justice or person
holding any such judicial proceeding as aforesaid, fabricates evidence by -any
means other than perjury or subornation of perjury.

Section 616 applies. A verdict of attempt to commit

the offence may be given, section 711.

"Fabricating evidence is an offence which is not so common
as perjury, but which does occur, and is sometimes detected.
An instance occurred a few years ago in a trial for shooting at a
man with intent to murder him, where the defence was that,
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though the aceused did fire off a pistol it was not loaded with
bal!, and the only intent was to frighten. Evidence was given

that a pistol ball was found lodged in the trunk of a tree nearly
in the Une from where the accused fired to where the prosecutor
stood. It was afterwards discovered that the ball had been
placed in the tree by those concerned in the prosecution in order
to supply the missing link in the evidence. Such an offence is
as wicked and as dangerous as perjury, but the punishment as a
common law offence (if, irrespective of conspiracy, it be an
offence), is only fine and imprisonment."-Imp. Comm. Rep.

To mislead a court by the manufacture of false evidenée
is a misdemeanour. An attempt to do so is also an offence,
although in point of fact the court was not misled:
R. v. Vreones, 17 Cox, 267, [1891] I Q. B. 360.

CONSPIRAC TO BRiNG FALSE ACCUSATION. (New).

152. Every one is guilty of an indictable offence who conspires to prose-

cute any person for any alleged offence, knowing such person to be innocent

thereof, and shall be liable to the following punishment :

(a) To imprisonment for fourteen years if such person might, upon convic-

tion for the alleged offence, be sentenced to death or imprisonment for life ;

(b) To imprisonment for ten years if such person might, upon conviction

for the aHleged offence, be sentenced to imprisonment for any term less than

life.

A common law misdemeanour. Section 616, post,
applies.

Indictment.-That A. B. and C. D., being evil-disposed

persons,and wickedly devising, and intending to deprive one
E. F. of his good nane, fame, and reputation, and subject
him without just cause to the pains and penalties inflicted
by law upon persons guilty of an assault, on , did

unlawfully conspire, combine, confederate, and agree, wil-
fully, unlawfully, and without any reasonable or probable

cause in that behalf, to charge and accuse the said E. F. of
the crime of indecently and unlawfully assaulting the said

A. B., knowing the said E. F. to be innocent thereof. And

the jurors aforesaid further present, that the said A. B. and
C. D., in pursuance of the said conspiracy, combination,
confederacy, and agreement on the day aforesaid, falsely
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and maliciously did cause and procure the said E. P. to be

apprehended and taken into custody by one E. H., then

being one of the constables of the police force, and to be

conveyed in custody to a certain prison and poliee-station,
and there to be imprisoned.

ADMINISTERING OATHS WiTHOUT AUTHORITY.

153. Every justice of the peace or other person who administers, or

causes or allows to be administered, or recýives or causes or allows to be received

tiy oath or affirmation touching any matter or thing whereof such justice or

other person has not jurisdiction or cognizance by some law in force at the time

leing, or authorized or required by any such law, is guilty of an indictable

offence and hable to a fine not exceeding fifty dollars, or to imprisonment for

any term not exceeding three months.

2. Nothing herein contained shall be construed to extend to any oath or

affirmation before any justice in any matter or thing touching the preservation

of the peace, or the prosecution, trial or punishment of any offence, or to any

oath or affirmation required or authorized by any law of Canada, or by any law

of the province wherein such oath or affirmation is received or administered, or

is to be used, or to any oath or affirmation which is required or authorized by

the laws of any foreign country to give validity to an instrument in writing or

to evidence designed or intended to be used in such foreign country. R. S. C.

c. 141, ss. 1, 2.

Sections 26 and 27 of the Canada Evidence Act of1893
re-enact sections 3 & 4 of the Act respecting Extra Judicial

Oaths, c. 141, R. S. C.

Section 153 is taken from section 13 of 5 & 6 W. IV, c. 62,
of the Imperial Statutes, the preamble of which reads thus:

"Whereas a practice has prevailed of administering and
receiving oaths and affidavits voluntarily taken and made
in inatters not the subject of any judicial inquiry, nor in

any wise required or authorized by any law; and whereas
<loubts have arisen whether or not sucli proceeding is illegal;
for the suppression of such practice and removing such
doubts, Her Majesty," etc.

Sir William Blackstone, before this statute, had said
(Vol. IV, p. 137): " The law takes no notice of any perjury

but sucli as is conmitted in some court of justice having
power to administer an oath ; or before some magistrate or

proper officer, invested with a similar authority, in some
proceedings relative to a civil suit or a crininal prosecu-
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tion, for it esteeins all other oaths unnecessary at least, and

therefore will not punish the breach of them. For which

reason, it'is much to be questioned how far any magistrate

is justifiable in taking a voluntary affidavit in any extra-

judicial matter, as is now too frequent upon every petty

occasion, since it is more than possible that, by such idle

oaths, a man may frequently, in foro conscienti, incur the

guilt and, at the same time, evade the temporal penalties
of perjury."

"And Lord Kenyon, indeed, in different cases, has

expressed a doubt, whether a magistrate does not subject

himself to a criminal information for taking a voluntary

extra-judicial affidavit.": 3 Burn's, Just. v. Oath.

Indictmnent.-The Jurors for our Lady the Queen pre-

sent, that J. S. on . . . . at . . . . being one of the Justices

of Our said Lady the Queen, assigned to keep the peace in

and for the said county (or district), did unlawfully admin-

ister to and receive from a certain person, to wit, one A. B.,
a certain oath, touching certain matters and things, whereof

the said J. S., at the time and on the occasion aforesaid, had

not any jurisdiction or comizance by any law in force at

the time being, to wit, at the time of administering and

receiving the said oath, or authorized, or required by any

such law; the same oath not being in any matter or thing

touching the preservation of the peace, or the prosecution,
trial or punishment of any offence nor being required or

authorized by any law of the Dominion of Canada, or by

any law of the said Province of . . . . wherein such oath

has been so received and administered, and was to be used

(if Io be used in another Province add " or by any law of

the Province of . . . . wherein the said oath (or ajidavit)

was (or is) to be used "); nor being au oath required by the

Javs of any foreign country to give validity to any instru-

ment in writing or to evidence, designed or intended to be

used in such foreign country; that is to say, a certain oath

touching and concerning; state the subject-natter of t/te
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oath or afftdavit so as to show that it was not one of

which the Justice had jurisdictio*n or cognizance, and

was not within the exceptions.

A county magistrate complained to the bishop of the

diocese of the conduct Ôf two of his clergy and to substan-
tiate his charge he swore witnesses before himself, as

magistrate, to the truth of the facts: held, that the matter

before the bishop was not a judicial proceeding, and there-

fore that the magistrate had brought himself within the

statute against voluntary and extra-judicial oaths, and that

he had unlawfully administered voluntary oaths, contrary
to the enactment of the statute : R. v. Nott, Car. & M.

288, 9 Cox, 301.

In the same case, on motion in arrest of judgment, it

was held, that an indictment under the statute (5 & 6
W. IV, c. 62, s. 13) is bad, if it does not so far set out the

deposition that the court may judge whether or not it is

of the nature contemplated by the statute; that the depo-
sition and the facts attending it should have been distinctly

stated, and the matter or writing relative to which the

defendant was said to have acted improperly should have

been stated to the court in the indictment, so that the

court might have expressed an opinion whether the defend-

ant had jurisdiction, the question whether the defendant

· had jurisdiction to administer the oath being one of law,

and to be decided by the court; but the majority of the

court thought that it was not necessary to set out the
whole oath. Greaves, nevertheless, thinks it prudent to
set it out at full length, if practicable, in some counts : 1
Russ. 193, note.

Upon the trial, to establish that the defendant is a

justice of the peace, or other person authorized to receive
oaths or affidavits, evidence of his acting as such will,
prima facie, be sufficient: Archbold. 830.

And it is not necessary to show that he acted wilfully
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in contravention of the Statute: the doing so, even inad-
vertently, is punishable: Id.

CORRUPTING JURIES AND WNESSES.

I54. Every one is guilty of an indictable offence and liable to two years'

imprisonment who-

(a) Dissuades or attempts to dissuade any person by threats, bribes or

other corrupt means from giving evidence in any cause or matter, civil or

criminal; or

(b) Influences or attempts to influence, by threats or bribes or other
corrupt means, any juryman in bis conduct as such, whether such person has

been sworn as a juryman or not ; or

(c) Accepts any such bribe or other corrupt consideration to abstain from

giving evidence, or on account of bis conduct as a juryman ; or

(d) Wilfully attempts in any other way to obstruct, pervert or defeat the
course of justice. R. S. C. c. 173, s. 30. (Amended).

Sub-section (b) covers the common law offence of em-

bracery: 4 Blac. Comm. 140: sub-section (a) also was a
common law misdemeanour; sub-sections (c) and (d), see

1 Russ. 265; form of indictment, 2 Chit. 235; fine in
addition to or in lieu of punishment, section 958 ; verdict of

attempt on an indictment for principal offence, section 711.

As to conspiracy to obstruct, pervert, prevent or defeat
the course of justice, section 527, post.

CourouNDING PENAL ACTIONS.

155. Every one is guilty of an indictable offence and liable to a fine not

exceeding the penalty compounded for, who, having brought, or under colour
of bringng, an action against any person under any penal statute in order to

obtain from him any penalty, compounds the said action without any order

or consent qf the court, whether amy ofence ias in fact been conntiled or nut.

R. S. C. c. 173, s. 31, (AJmended).

This applies to qui tam actions. The words in italies
are new.

See Keir v. Leeman, 9 Q. B. 371 ; R. v. Crisp, 1 B. &
Ald. 282; R. v. Mason, 17 U. C. C. P. 534: R. v. Best,
2 Moo. 124; Kneeshaw v. Collier, 30 U. C. C. P. 265;
Windhill Local Board v. Vint, 17 Cox, 41,45 Ch. D. 3.51, and
cases there cited, as to compounding misdeneanours.

The repealed statute, chapter 173, section 31, R. S. C.
applied only to the Province of Quebec and had " without
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the permission or direction of the Crown " instead of " with-
out order or consent of the court."

The court, under the above section 155, would probably
require the consent of the Crown before giving its own
consent.

TAKING A REWARD FOR HELPING TO RECOVER PROPERTY STOLEN, ETC.

156. Every one is guilty of an indictable offence and liable to seven
years' inprisonment who corruptly takes any money or reward, directly or
indirectly, under pretense or upon account of helping any person to recover

any chattel, money, valuable security or other property which, by any indict-
able offence, has been stolen, taken, obtained, extorted, converted or disposed
of, unless he has used all due diligence to cause the offender to be brought to
trial for the same. R. S. C. c. 164, s. 89; 24-25 V. c. 96, s. 101, (Imp.).

As to the meaning of the words ' valuable security"
and " property," see ante, section 3.

Indictment.--The Jurors for Our Lady the Queen,
present that A. B. on unlawfully and corruptly did
take and receive from one J. N. certain money and reward,
to wit, the sum of five dollars of the monies of the said J. N.
under pretense of helping the said J. N. to recover certain
goods and chattels of him the said J. N. before then stolen,
the said A. B. not having used all due diligence to cause the
person by whom the said goods and chattels were so stolen,
to be brought to trial for the same.

It was held to be an offence within the repealed statute
to take noney under pretense of helping a man to goods,
stolen from him, though the prisoner had no acquaintance,
with the felon, and did not pretend that lie had, and though
lie had no power to apprehend the felon, and though the
goods were never restored, and the prisoner had no power
to restore them: R. v. Ledbitter, 1 Moo. 76. The section of
the repealed statute, under which this case was decided,
was similar to the present section: 2 Russ. 575.

If a person know the persons who have stolen any pro-
perty, and .eceive a sun of money to purchase such property
from the thieves, not meaning to bring them to justice, lie
is within the statute, although the jury find that he did not
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mean to screen the thieves, or to share the money with

them, and did not mean to assist the thieves in getting rid
of the property by procuring the prosecutrix to buy it:

R. v. Pascoe, 1 Den. 456.
A person may be convicted of taking money on account

of helping a person to a stolen horse, though the money be

paid after the return of the horse: R. v. O'Donnell, 7 Cox,
337. As to the meaning of the words " corruptly takes

.see R. v. King, 1 Cox, 36.

As to compounding crimes: see R. v. Burgess,Warb. Lead.

Cas. 67; 16 Q. B. D. 141.

UNLAWFULLY ADVERTISING REWARD.

157. Every one is liable to a penalty of two hundred and fifty dollars

for each offence, recoverable with costs by any person who sues for the same in

any court of competent jurisdiction, who-

(a) Publicly advertises a reward for the return of any property which has

been stolen or lost, and in such advertisement uses any words purporting that

no questions will be asked ; or

(b) Makes use of any words in any public advertieement purporting that a

reward will be given or paid for any property which has been stolen or lost,
without seizing or making any inquiry after the person producing such

property ; or

(c) Promises or offers in any such public advertisement to return to any

pawnbroker or other person who advanced money by way of loan on, or has

bought, any property stolen or lost, the money so advanced or paid, or any

other sum of money for the return of such property ; or

(d) Prints or publishes any such advertisement. R. S. C. c. 164, s. 90.

The penalty is recoverable under section 929, post.

Limitation, six months as to offence under (d), sec-

tion 551.

FALSE CERTIFICATE OF EXECUTION OF SENTENCE OF DEATH.

15S Every one is guilty of an indictable offence and liable to two years'

imprisonnent, who knowingly and wilfully signs a false certificate or decla-

ration when a certificate or declaration is required with respect to the

execution of judgment of death on any prisoner. R. S. C. c. 181, s. 19.

This section seems out of place. It should corne after

section 946, post.

Fine in addition to or in lieu of punishment, section
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ESCAPES AND RESCUES.

PART XI.

ESCAPES AND RESCtUES.

BEING AT LARGE WHILE UNDER SENTENCE. (New).

159. Every one is guilty of an -indictable offence and liable to two years'

imprisonment who, having been sentenced to imprisonment, is afterwards, and

before the expiration of the term for which he was sentenced, at large within

Canada without some lawful cause, the proof whereof shall lie on him.

.5 Geo. IV. c. 84, s. 22, (Imp.).

" In dealing with the somewhat intricate subject of escapes
and rescues we have made distinctions which are, we think,
insufiiciently recognized by the existing law, between the com-
mission of such offences by peace officers and gaolers, and by other
persons."--Imp. Comm. Rep.

Not triable at quarter sessions, section 540.

Fine and sureties, section 958.

Sections 1, 2, 6, 32 et seq. of 53 V. c. 37, are unrepealed.

Form of indictment: Archbold 884. Proof of a pre-
vious conviction, section 694.

What is an escape.-An escape is where one who is ar-
rested gains his liberty without force before he is delivered
by due course of law. The general principle of the law on
the subject is that as all persons are bound to submit them-
selves to the judgment of the law, and to be ready to be

justified by it, those who, declining to undergo a legal im-
prisonment when arrested on criminal process, free them-
selves from it by any artifice, and elude the vigilance of
their keepers, are guilty of an offence of the nature of a
nisdemeanour. It is also criminal in a prisoner to escape
from lawful confinement, though no force or artifice be used
on his part to effect such purpose.. Thus, if a prisoner go
out of his prison without any obstruction, the doors being
opened by the consent or negligence of the gaoler, or if he
escape in any other manner, without using any kind of
force or violence, he will be guilty of a misdemeanour: R.
v. Nugent, 11 Cox, 64. The officer by whose default a
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prisoner gains his liberty before he is legally discharged is

àlso guilty of the offence of escape, divided in law, then, into
two offences, a voluntary escape or a negligent escape. To

constitute an escape there must have been an actual arrest

in a criminal ratter.

A voluntary escape is where an officer, having the eus-

tody of a prisoner, knowingly and intentionally gives him

his liberty, or by connivance suffers him to go free, either

to save him from his trial or punishment, or to allow him

a temporary liberty on his promising to return and, in fact,
so returning: R. v. Shuttleworth, 22 U. C. Q. B. 372.
Though some of the books go to say that, in this last case,
the offence would amount to a negligent escape only.

A negligent 'escape is where the party arrested or im-
prisoned escapes against the will of him that arrests or has
him in charge, and is not freshly pursued and taken again
before he has been lost sight of. And in this case, the law

presumes negligence in the officer, till evident proof on his

part to the contrary. The sheriff is as much liable to
answer for an escape suffered by his officers as if he had
actually suffered it himself. A justice of the peace who·
bails a person not bailable by law is guilty of a negligent,

escape, and the person so discharged is held to have es-

caped.

When was an escape a felony, and when a mis-

demeanour.-An escape by a prisoner himself is no more
than a misdemeanour whatever be the crime for which he
is imprisoned. Of course, this does not apply to prison-

breaking, but simply to the case of a prisoner running
away from the officer or the prison without force or vio-

lence. This offence falls under section 164, post. An officer
guilty of a voluntary escape is at common law involved in
the guilt of the same crime of whieh the prisoner is guilty,
and subject to the same punishment, whether the person
escaping were actually committed to some gaol, or under
an arrest only and not committed, and whether the offence
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be treason, felony or misdemeanour, so that, for instance, if
a gaoler voluntarily allows a prisoner cominitted for lar-
ceny to escape he is guilty of a felonious escape, and punish-
able as for larceny; whilst if such prisoner so voluntarily
by him allowed to escape was cominitted for obtaining
money by false pretenses, the gaoler is then guilty of a
misdemeanour, punishable under the common law by fine
or imprisonment, or both, but now under sections 165 and
166, post. Greaves, note (r), 1 Russ. 587, says that the
gaoler might also, in felonies, be tried, as an accessory after
the fact, for voluntary escape: see 1 Hale 619, 620. A
negligent escape is always a misdemeanour, and is punish-

able, at common law, by fine or imprisonment or both.

What is a prison-breaking, and when was it a felony
or a misdemeanour ? The offence of prison-breach is a
breaking and going out of prison by force by one lawfully
confined therein. Any prisoner who frees himself from
lawful imprisonment, by what the law calls a breaking,
commits thereby a felony or a misdemeanour, according as
the cause of his imprisonment was of one grade or the
other: R. v. Haswell, R & R. 458. But a mere breaking is
not sufficient to constitute this offence ; the prisoner must
have escaped. The breaking- of the prison must be an
actual breaking, and not such force and violence only as
may be implied by construction of law. Any place where
a prisoner is lawfully detained is a prison quoad his
offence, so a private house is a prison if the prisoner is in
custody therein. If the prison-breaking is by a person
lawfully committed for a misdemeanour it is, as remarked
before, a misdemeanour, but if the breaking is by a person
committed for felony then his offence amounts to felony.

A prisoner was indicted for breaking out from the lock-
up, being then in lawful custody for felony. It-appeared
that the prisoner and another man had been given into the
custody of a police officer, without warrant, on a charge of
stealing a watch from the person. They were taken before
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a magiàtrate. No evidence was taken upon oath but the

prisoner was remanded for three days. The prisoner broke

out of the lock-up and returned to his home. He appeared

before the magistrate on the day to which the hearing of

the charge had been adjourned, and on the investigation

of the charge it vas dismissed by the magistrate, who

stated that in his opinion it was a lark and no jury would

convict. The prisoner contended that the charge having

been dismissed by the magistrate he could not be convicted

of prison-breaking, citing 1 Hale, 610, 611, that if a man be

subsequently indicted for the original offence and acquitted

such acquittal would be a sufficient defence to an indict-

ment for breach of prison. But Martin, B., held that a

dismissal by the magistrate was not tantamount to an

acquittal upon an indictment, and that it simply amounted

to this, that the justices did not think it advisable to pro-

ceed with the charge, but it was still open to them to hear

a fresh charge against him. The prisoner vas found

guilty: R. v. Waters, 12 Cox, 390.

What is a rescue, and when was it a felony or a misde-

manour?-Rescue is the forcibly and knowingly freeing

another from an arrest or imprisonment. A rescue in the

case of one charged with felony is felony in the rescuer,
and a misdemeanour if the prisoner is charged %vith a mis-

demeanour: R. v. Haswell, R. & R. 458. But though, upon
the principle that wherever the arrest of a felon is lawful

the rescue of him is a felony, it will not be iaterial whe-

ther the party arrested for felony, or suspicion of felony, be

in the custody of a private person or of an officer, yet, if lie

be in the custody of a private person, it seems that the

rescuer should be shown to have knowledge of thý par4y

being under arrest for felony.

See 1 -Russ. 581, et seq.; 4 Stephen's Comm. 227, et

seq.; 1 Hale, P. C. 595; 2 Hawk. p. 183; 5 Rep. Cr. L

Com., (1840), p. 53; 2 Bishop, Cr. L. 1066; R. v. Payne,

L. R. 1 C. C. R. 27.

[Sec. 159



Secs. 160-163] PRISON BREAKING, ETC.

For forms of indictment: see Archbold, 795; 2 Chit.

Cr. L. 165; 5 Burn's Just. 137; 3 Burn's Just. 1332;

2 Burn's Just. 10; R. v. Young, 1 Russ. 291.

By section 711, post, upon an indictment for any of

these offences the defendant may be found guilty of the

attempt to commit the offence charged, if the evidence war-

rants it.

None of the offences under this part XI are triable at

quarter sessions, section 540. Fine when punishnaent not

more than five years, section 958.

ASSISTING EscAPE OF PRISONERS OF WAR. (Nesc).

160. Every one is guilty of an indictable offence and liable to five years'

imprisonment who knowingly and wilfully-

(a) Assists any alien enemy of Her Majesty, being a prisoner of war in

Canada, to escape from any place in which he may be detained ; or

(b) Assists any such prisoner as aforesaid, suffered to be at large on his

parole in Canada or in any part thereof, to escape from the place where he is

at large on his parole. 52 Geo. III, c. 156, (Imp.).

BREAKING PRISON.

161. Every one is guilty of an indictable offence and liable to seven

years' imprisonment who, by force or violence, breaks any prison with intent to

set at liberty himself or any other person confined therein on any criminal

charge. R. S. C. c. 155, s. 4.

" Prison " defined, section 3. A verdict under next

section nay be given, section 711. See remarks under

section 159, nte.
ATTEàiPT, ETC., ETC.

162. Every one is guilty of an indictable offence and liable to two years'

imprisonment who atteinlits to break prison, or who forcibly breaks out of his

cell, or makes any breach therein with intent to escape therefrom. R. S. C.

c. 155, s. 5.

"Prison" defined, section 3; fine and sureties, section

958.
ESCAPE FRO31 PRISON, ETC., ETC.

163. Every one is guilty of an indictable offence and liable to two years'

imprisonnent who-

(a) Having been convicted of any offence, escapes from any lawful custody

in which he may be under such conviction; or

(b) Whîether convicted or not, escapes froI4 any prison in which he is law-

fully confined on any criminal charge.
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See remarks under preceding sections. A verdict of
attempt may be given, section 711.

ESCAPE FROM LAWFUL CUSTODY.

161. Every one is guilty of an indictable offence and liable to two years'

imprisonment who being in lawful custody other than as aforesaid .on any

criminal charge, escapes from such custody.

See remarks under preceding sections of this chapter.

AssISTING ESCAPE IN CERTAIN CASES.

165. Every one is guilty of an indictable offence and liable to seven years'
imprisonlent who-

(a) Rescues any person or assists any person in escaping, or attempting to

escape, f rom lawful custody, whether'in prison or not, under sentence of death
or 'imprisonment for life, or after conviction of, and before sentence for, or·

while in such custody, upon a charge of any crime punishable with death or
imprisonment for life; or

(b) Being a peace officer and having any such person in his lawful custody,
or being an officer of any prison in which any such person is lawfully confined,
voluntarily and ntentionaUy permits him to escape therefrom.

See remarks under preceding sections of this chapter.

ASSISTING ESCAPE IN OTHER CASES.

166. Every one is guilty of an indictable offence and liable to five years'
imprisonment who-

(a) Rescues any person, or assists any person in escaping, or attempting to

escape, from lawful custody, whether in prison or not, under a sentence of im-

prisonment for any term less than life, or after conviction of, and before
sentence for, or while in such custody upon a charge of any crime punishable

with imprisonment for a term less than life ; or

(b) Being a peace officer having any such person in his lawful custody, or
being an officer of any prison in which such person is lawfully confined,

voluntarily and intentionally permits him to escape therefrom.

Fine and sureties, section 958. ~ ee renarks under
preceding sections.

The Code does not provide for the offence of a negligent
escape by the sheriff or gaoler as section 7 of the repealed

statute did as to escape from penitentiaries.

AIDING ESCAPE FRO31 PRISON.

167. Every one is guilty of an indictable offence and liable to two years'

imprisonment who with inteni to facilitate the escape of any prisoner lawfully

imprisoned conveys, or etiises to be conveyed, anything into any prison.

R. S. C. c. 155, s. 6; 28-,9 V. c. 126, s. 37, (Imp.).

See remarks un'der preceding sections.
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Secs. 168, 169] UNLAWFUL DISCHARGE.

Inrlictment.-The jurors for our Lady the Queen pre-

sent, that before and at the time of the committing of the

offence hereinafter mentioned, to wit, on the day of

, in the year of our Lord , one A. B. was a
prisoner, and in lawful custody of one W. S., in the com-
mon gaol in and for the county of ; and that E. F.

afterwards and whilst the said A. B. was such prisoner and
in custody as aforesaid, unlawfully did convey and cause
to be conveyed into the gaol aforesaid two steel files, being

instruments proper to facilitate the escape of prisoners, and

the said files, being such instruments as aforesaid, then

unlawfully did deliver and cause to be delivered to the said

A. B. then being such prisoner in the lawful custody of

V. S. as aforesaid, vithout the consent or privity of the

said keeper of the said gaol; which said files being such
instruments as aforesaid, were so conveyed into the said

gaol, and delivered to the said A. B. by the said E. F. as

aforesaid, with the intent to aid and assist the said A. B.,

so being such prisoner and in custody as aforesaid, to escape

from and out of the said gaol, and to facilitate his escape.

UNLAWFUL DISCHARGE OF PRisONER.

16S. Every one is guilty of an indictable offence and liable to two years'

imprisonment, who knowingly and unlawfully, under colour of any pretended

authority, directs or procures the discharge of any prisoner not entitled to be

so discharged, and the person so discharged shall be held to have escaped.

R. S. C. c. 155, s. 8.

See remarks under preceding sections.

PUNISHMENT.

169. Every one who escapes from custody shall, on being retaken, serve,

in the prison to which he was sentenced, the rensainder of his term unexpired

at the time of his escape, in addition to the punishment which is awarded for

such escape; and any imprisonment awarded for such offence may be to the

penitentiary or prison from which the escape was made. R. S. C. c. 155, s. 11.

Cazm. Làw-8
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TII'LE IV.

OFFENCES AGAINST RELIGION, MORALS AND

PUBLIC CONVENIENCE.

PART XII.

OFFENCES AGAINST RELIGION. (New).

170. Every one is guilty of an indictable offence and liable to one year's

imprisonment who publishes any blasphemous libel.

2. Whether any particular published matter is a blasphemous libel or not

is a question of fact. But no one is guilty of a blasphemous libel for expressing

in good faith and in decent language, or attempting to establish by arguments

used in good faith and conveyed in decent language, any opinion whatever upon

any religious subject.

Fine and sureties, section 958; special enactment as to

indictments for libel, section 615.

The truth of a blasphemous libel cannot be pleaded as a

defence: see cases under section 123, ante; also R. v.

Hicklin, L. R. 3 Q. B. 360, and Archbold, 813.

A blasphemous libel is triable at Quarter Sessions,

though not a defamatory nor a seditious libel, section 540.

This is new law.

"This section provides a punishment for blasphemous libels,
which offence we deem it inexpedient to define otherwise than

by tie use of that expression. As, however, we consider that

the essence of the offence (regarded as a subject for criminal

punishment) lies in tie outrage wlich it inflicts upon tie

religious feelings of the community and not in the expression of

erroneous opinions, we have added a proviso to the effect that no

one shall be convicted of a blasphemous libel oniy for expressing

in good faith and decent language any opinion whatever upon

any religious subject.

"We are informed that the law was stated by Mr. Justice

Coleridge to this effect in the case of R. v. Pooley, tried at

Bodinin in 1857. We are not aware of any later authority on

the subject."-Imp. Comm. Rep.
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Secs. 171, 172] OBSTRUCTING CLERGYMEN, ETC.

OBSTRUCTING CLERGYMEN, ETC., ETC.

1 71. Everyone is guilty of an indictable offence and liable to two years'
imprisonment who-

(a) By threats or force, unlawfully obstructs or prevents, or endeavours to

obstruct or prevent, any clergyman or other minister in or from celebrating-
divine service, or otherwise officiating in any church, chapel, meeting-house,
school-house or other placefor divine worship, or in or from the performance of
his duty in the lawful burial of the dead in any church-yard or other burial
place. 24-25 V. c. 100, s. 36, (Imp.).

172. Every one is guilty of an indictable offence and liable to two years'
imprisonment who strikes or offers any violence to, or upon any civil process
or under the pretense of executing any civil process, arrests any clergyman or
other minister who is engaged in or, to the knowledge of the offender, is about
to engage in, any of the rites or duties in the next preceding section men-

tioned, or who, to the knowledge of the offender, is going to perform the same,.
or returning from the performance thereof.

These two sections are a re-enactment of s. 1, c. 156,
R. S. C. Fine or sureties, section 958.

The word school-house in the first section is not in the
English Act, and the words for. divine worship are substi-
tuted for of divine worship. In the Revised Statutes it

Vas " used for."

Intdictmruent for obstructinbg a clergyman in the discharge
of his duty- unlawfully did by force (th rea ts or force)
obstruct and prevent one J. N., a clergyman, then being the
vicar of the parish of B., in the county of M., fromi cele-
brating divine service in the parish church of the said
parish (or iný the perfornutance of his duty in the lawtful
burial of the dead in the church-yard of the parish church
of the said paris/h.)

Prove that J. N. is a clergyman and vicar of the parish
of B., as stated in the indictment; that the defendant by
force obstructed and prevented-him- froni celebrating divine
service in the parish church, etc., etc., or assisted in doino-
so: Archbold.

In(lictment for arresting a clergymian about to engage
in the performance of divine service.- unlawfully did
arrest one J. N., a clergyman, upon certain civil process,
whilst ie, the said J. N., as such clergyman as aforesaid,
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was going to perform divine service, he the said (defend-

ant) then well knowing that the said J. N. was a clergy-

man, and was so going to perform divine service as afore-

said.
DISTURBING PUBLIO WOBSHIP.

173. Every one is guilty of an offence and liable, on summary conviction,

to a penalty not exceeding fifty dollars and costs, and in default of payment to

one month's imprisonment, who wilfully disturbs, interrupts or disquiets any

assemblage of persons met for religious worship, or for any moral, social or

benevolent purpose, by profane discourse, by rude or indecent behaviour, or

by making a noise, either within the place of such meeting or so near it as to

disturb the order or solemnity of the meeting, R. S. C. c. 156, s. 2.

The Imperial Statutes corresponding to this clause are

52 Geo. III. c. 155, s. 12; 15-16 V. c. 36; 23-24 V. c. 32.

The offences against it are punishable by summary con-

viction. It seems to be based on c. 92, s. 18, C. S. Can.

and c. 22, s. 3. C. S. L. C.

PART XIII.

OFFENCES AGAINST MORALITY.

UNNATURAL OFFENCES.

74. Every one is guilty of an indictable offence and liable to imprison-

ment for life who commits buggery, either with a human being or with any

other living creature. R. S. C. c. 157, s. 1. 24-25 V. c. 100, B. 61, (Imp.).

Indictment.- in and upon one J. N. did make an

assault, and then wickedly, and against the order of nature

had a venereal affair with the said J. N., and then carnally

knew him, the said J. N., and then wickedly, and against

the ord.er of nature, with the said J. N., did commit and

perpetrate that detestable and abominable crime of buggery.

Sodomy or buggery is a detestable and abominable sin,

amongst Christians not to be named, committed by carnal



knowledge against the ordinance of the Creator and order
of nature by mankind with mankind, or with brute and
beast, or by womankind with brute beast: 3 Inst. 58.

If the offence be committed on a boy under fourteen
years of age, it is felony in the agent only: 1 Hale, 670.
If by a boy under fourteen on à man over fourteen, it is
felony in the patient only: Archbold, 752.

The evidence is -the same as in rape, with two excep-
tions : first, that it is not necessary to prove the offence to
have been committed against the consent of the person
upon whom it was perpetrated; and secondly, both agent
and patient (if consenting) are equally guilty: 5 Burn's
Just. 644.

In R. v. Jacobs. R. & R. 331, it was proved that the
prisoner had prevailed upon a child, a boy of seven years
of age, to go with him in a back-yard ; that he, then and
there, forced the boy's mouth open with his fingers, and put
his private parts into the boy's mouth, and emitted in hia
mouth ; the judges decided that this did not constitute the
crime of sodomy.

In one case the majority of the judges were of opinion
that the commission of the crime with a woman was
indictable; also by a man with his wife: 1 Russ. 939; R. v.
Jellyman, Warb. Lead. Cas. 57.

As in the case of rape, penetration alone is sufficient to
constitute the offence.

The evidence should be plain and satisfactory in pro-
portion as the crime is detestable.

Upon an indictnient under this section, the prisoner may
be convicted of an attempt to commit the same, section 711.

The punishment would then be under the next section.

The defendant may also be convicted of either of the
offences created by sections 178, 260 or 265, if the evidence

warrants it; section 713. See section 261 as to indecent

assaults on persons under fourteen.

117Sec 174] UTNNATURAL OFFENCES.



OFFENCES AGAINST MORALITY.

Indictment for bestiality.- with a certain cow

(any animnal) unlawfully, wickedly and against the order

of nature had a venereal affair, and then unlawfully, wick-

edly and against the order of nature, with the said cow did

commit and perpetrate that detestable and abominable

crime of buggery.

ATTEMPT TO COMMIT SODOMY.

175. Every one is guilty of an indictable offence and liable to ten years'
imprisonment who attemnpts to commit the offence mentioned in the next pre-

ceding section. R. S. C. c. 157, s. 2; 24-25 V. c. 100, s. 62, (Imp. ).

Indictment.- in and upon one J. N. did make an

assault, and him, the said J. N. did then beat, wound and
ill-treat, with intent that detestable and abominable crime
called buggery with the said J. N. unlawfully, wickedly,
diabolically, and against the order of nature to co1mmit and

perpetrate.

Where there is consent there cannot be an assault in

point of law: R. v. Martin, 2 Moo. 123. A man induced

two boys above the age of fourteen years to go with himi

in the evening to an out of the way place, where they

nutually indulged in indecent practices on each others'

persons; Held, on a case reserved, that under these circumi-

stances, a conviction for an indecent assault could not be

upheld: R. v. Wollaston, 12 Cox, 180. But see now section

178, post.

But the definition of an assault that the act mnust be

aga inst the will of the patient imnplies the possession of an

active vill on his part, and, therefore, iere submision hv

a boy eight years old to an indecent assault and inmor-al

practices upon his person, without any active sign of disseit,

the child being ignorant of the nature of the assault, does

not amnount to consent so as to take the offence out of the

operation of criminal law: R. v. Lock, 12 Cox, 244. But

see now section 261, post. .

The prisoner was indicted for an indecent assault upon

a boy of about fourteen years of age. The boy had con-
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sented. Held, on the authority of R. v. Wollaston, 12 Cox,
180, that the charge was not maintainable: R. v. Laprise,
3 L. N. 139. See now section 261, post.

Assault with intent to commit sodomy, section 260, post.

INCEST.

176. Every parent and child, every brother and sister, and every grand -

parent and grandchild, who cohabit or have sexual intercourse with each

other, shall each of them, if aware of their consanguinity, be deemed to have

committed incest, and be guilty of an indictable offence and liable to fourteen

years' imprisoninent, and the male person shall also be liable to be whipped :

Provided that, if the court or judge is of opinion that the female accused is a

party to such intercourse only by reason of the restraint, fear or duress of the

other party, the court or judge shall not be bound to impose any punishment

on such person under this section. 53 V. c. 37, s. 8.

Incest is not an offence at common law. It is a capital

offence in Scotland: Wharton L. Lex. v. Icest.

In New Brunswick, by c. 145, Rev. Stat., unrepealed, it

is indictable, punishment fourteen years. In Prince

Edward Island also, under the Act 24 V. c. 27, unrepealed,

incest is indictable, punishment twenty-one years. Also, in

Nova Scotia, c. 160, R. S. N. S., punishment two years.

A verdict of common or indecent assault may be given,

sections 259, 261, 265, if the evidence warants it, section

713.

Or a verdict of assault with intent to commit an indict-

able offence, section 263.

A verdict of attempt to commit incest might also under

certain circumustances be given, section 711. In the United

States, in a case of The People v. Murray, 14 Cal. 159, the

cout seems to have thought that such a verdict could be

given. l Coimiionwealth v. Goodhue, 2 Met. 193, it was

held tiat oine indicte(l for r'ai)e.on tie person of his daugh-

ter imight be convicted of incest. But this would not be

allowed under this code on a trial for rape, except if the

indictmsent contained also a count for incest: section 626.

Tlen, the verdict would be on the count for incest, if the

prisoner iad been tried on both couits togetier.
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The scienter must be alleged in the indictment. If one
of the parties is not aware of the. consanguinity he is not
guilty. In Bergen v. The People, 17 Ill. 426, it was held

that the defendant's admission of relationship with the
person with whom he held incestuous intercourse was suffi-

cient proof of such relationship.

Jndictment.- that on at
A. B. did unlawfully have sexual intercourse with his

daugihter, C. B., then and there knowing the said C. B. to be
his daughter. (Add another count with "cohabit" instead

of "have sexual intercourse." And another one with " con-

mit incest," instead of "have sexual intercourse": Baumer
v. The State, 49 Ind. 544, Hawley, American Crim. Rep.
vol. 1, 354.

Indictmnt against father and daughter jointly.
that on at A. B. and C. B. father and

daughter, didunlawfully have sexual intercourse (in another
cOunit, "did cohabit," and in a third one, " did commit
incest ") together and with one another, the said A. B. then
and there knowing the said C. B. to be his daughter, and
the said C. B. then and there knowing the said A. B. to be
her father.

INDECENT ACTS.

177. Every one is guilty of an offence and liable, on summary conviction
before two justices of the peace, to a fine of fifty dollars or to six months'

imprisonment with or without hard labour, or to both fine and imprisonment,

who wilfully-

(a) In the presence of one or more persons does any indecent act in any

place to which the public have or are permitted to have access; or

(b) Docs any indecent act in any place intending thereby to insult or ofend
any person. 53 V. c. 37, s. 6.

Section 6 of 53 V. c. 37, is unrepealed. Sub-section (b) is
given as new by the Imperial Commission. See Arclhbold,
1051 ; R. v. Holmes, Dears. 207; R. v. Wellard, 14 Q. B. D. 63.

On an indictment at common law for indecent exposure
of the person, Held, that the exposure must be in an open
and tpublic place, but not necessarily generally public and
open ; if aperson indecently exposed his person in a private
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yard, so that he might be seen from a public road where

there were persons passing, an indictment would lie: R. v.
Levasseur, 9 L N. 386 ; Ex parte Walter, Ramsay's App.
Cas. 183; R. v. Harris, 11 Cox, 659.

See R. v. Reed, 12 Cox, 1, post, under section 208; R. v.

Crunden, Warb. Lead. Cas. 99.

ACTS OF GROSS INDECENCY BY A MALE PERSON WITH ANOTHER MALE.

178. Every male person is guilty of an indictable offence and liable to

five years' imprisonment and to be whipped who, in public or private, commits,

or is. a party to the commission of, or procures or attempts to procure the

commission by any male person of, any act of gross indecency with another male

person. 53 V. c. 37, s. 5. 48-49 V. c. 69, s. 11 (Imp.).

Fine and sureties, section 958. Verdict of attempt on

an indictment to commit the offence in certain cases, section
711; see R. v. Jellyman, Warb. Lead. Cas. 57.

The facts proved in R. v. Wollaston, 12 Cox, 180, would
now bc indictable under this section. So would the facts
proved in R. v. Rowed, 3 Q. B. 180; A verdict of attempt to
conmit sodomy cannot be given on an indictment under

this section. The indictment may simply charge that
on at A. B., a male person, in public (in

another count "in private ") committed (or was a J)rty to

the commnrission of ), (or procured), (or attenpted to procure

the comrnmission of) an act of gross indecency with C. D.,
another male person. An indictment charging an attempt
by a male person to commit an act of gross indecency with
another male person lies under section 529, post. - Also,
under section 260, for an indecent assault by a male person
on another male person.

PUBLISHING OBSCENE MATTER. (New).

179. Every one is guilty of an indictable offence and liable to two years'

imprisonment who knowingly, without lawful justification or excuse-

(a) Publicly sells, or exposes for public sale or to public view, any obscene

book, or other printed or written matter, or any picture, photograph, model

or other object, tending to corrupt morals; or

(b) Publicly exhibits any disgusting object or any indecent show;

(c) Offers to sell, advertises, publishes an advertisement of, or has for sale

or disposal any medicine, drug or article intended or represented as a means

of preventing conception or causing abortion.
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2. No one shall be convicted of any offence in this section mentioned if he

-proves that the public good was served by the acts alleged to have been done.

3. It shall be a question of law whether the occasion of the sale, publishing,

or exhibiting is such as might be for the public good, and whether there is evi-

dence of excess beyond what the public good requires in the manner, extent

or circumstances in, to or under which the sale, publishing or exhibition is

made, so as to -afford a' justification or excuse therefor ; but it shall be a ques-

tion for the jury whether there is or is not .such excess.

4. The motives of the seller, publisher or exhibitor shall in all cases be

irrelevant.

Fine or sureties, section 958. Allegations in indict-

ments, section 615. The corresponding article of the

Imperial draft code covered obscene libels.

"We believe that this section as to obscene publications

expresses the existing law, but it puts it into a much more de-

finite form than at present. We do not, however, think it desir.

able to attempt any definition of obscene libel- other than that

conveyed by the expression itself. "-Imp. Comm. Rep.

Sub-section (c,) section 207, post, covers offences which,

in certain cases, would fall under sub-section (b) of this sec-

tion 179.

See R. v. Bradlaugh, 3 Q. B. D. 607; Stephen's Cr. L.

Art. 17,; R. v. Adams, 16 Cox, 544, 22 Q. B. D. 66, Warb.

Lead. Cas., 58; R. v. Saunders, 13 Cox, 116.

POSTING IMMORAL BOOKs, ETC.

180. Every one is guilty of an indictable offence and liable to two years'

imprisonment who posts for transmission or delivery by or through the post-

(a) Any obscene or immoral book, pamphlet, newspaper, picture, print,

engraving, lithograph; photograph or other publication, matter or thing of ai

inde-ent or immoral character; or

(1) Any letter upon the outside or envelope of which, or any post card or

post band or wrapper upon which,-there are words, devices, matters or things

of the character aforesaid ; or

(c) Any letter or circular concerning schemes devised or intended to deceive

and (lefraud the public or for the purpose of obtaining money under false ire-

tenses. R. S. C. c. 35, s. 103. (Amended). 47-48 V. c. 76, s. 4, (Imp.).

Fine and sureties, section 958. Indictment, sectioni 616.

This section does not cover letters or writings of an

immorial character. The posting to be indictable under this

section must be made within Canada, but whether to be



-delivered out of Canada or not is imniaterial. R. v. McKay,
28 N. B. Rep. 564.

SEDUCTION OF GIRLS BETWEEN FOURTEEN AND SIXTEEN.

181. Every one is guilty of an indictable offence and liable to two years'

imprisonment who seduces or has illicit connection with any girl of previously

chaste character, of or above the age of fourteen years' and under the age of

sixteen years. R. S. C. c. 157, s. 3; 53 V. c. 37, s. 3. (Amended). 48-49

Vc. 69, s. 5, (Imp.).

Fine and sureties, section 958. Limitation, one year,
section 551. One witness only not sufficient if not cor-

roborated, section 684.

Indictment.-. . . . that A. B. on . . . . unlawfully

seduced and had illicit connection with one C. D. a girl

of previously chaste character, and then being of, (or above

the age of) fourteen years and under the age of sixteen

years.

As to evidence of age see IR. v. Nicholls, 10 Cox, 476 ,

R. v. Weaver, L. R- 2 C. C. R. 85; R. v. Wedge, 5 C. &

P. 298.

If it is proved that the girl was under fourteen the

prisoner must be acquitted. He may then be indicted

under section 269.

Previous chastity, according to a case in the United

States, is not to be presumed; it has to be proved. West

v. The State, 1 Wis. 209; see Bishop, Stat. Cr. 639. A con-

trary opinion is held in Archbold. The United States

case seems to be correct.

SEDUCTION UNDER PROMISE OF MARRIAGEý

182. Every one, above the age of twenty-one years, is guilty of an indict-

able offence and liable to two years' imprisonment who, under promise of mnar-

riage, seduces and has illicit connection with any unmnarried female of previously

chaste character and under twenty-one years of age. 50-51 V. c. 48, s. 2.

Fine, section 958. Limitation, one year, section 551.

One witness must be corroborated, section 684; subse-

quent marriage between the parties a good defence, section

184, (NVezw).

SEDUCTION, ETC. 128'Secs. 181, 182]



OFFENCES AGAINST MORALITY. [Secs. 183, 184

Indictment.-That ýA. B. being then above the age of

twenty-one years, did seduce under promise of marriage one

C. D. then an unmarried female of previously chlaste char-

acter and then being, the said C. D., under twenty-one years
of age, and had illicit connection with her the said C. D.

As to proof of a previous chaste character see under
preceding section. If the man is married and the girl
knows it there can be no offence under this section. The
People v. Alger, 1 Parker, 333; Bishop, StaL Cr. 647.

SEDUCTION OF WARD.

183. Every one is guilty of an indictable offence and liable to two years>

imprisonment who, being a guardian, seduces or has illicit connection with his

ward, and every one who seduces or has illicit connection with any woman or
girl of previously chaste character and under tbe age of twenty-one years who

is in his employment in a factory, mill or workshop, or who, being in a common

employment with him in such factory, mill or workshop, is, in respect of her

employment or work in such factory, mill or workshop, under or in any way

subject to his control or direction. 53V. c. 37, s. 4.

Fine, section 958; limitation one year, section 551.
Evidence of one witness must be corroborated, section 684.
Subsequent marriage between the parties a defence, section
184. Verdict of attempt in certain cases, section 711.

The offence by a guardian on his ward need not have
been seduction. Illicit intercourse with his ward consti-

tutes an offence even if his ward was not of a previously

chaste character.

Indictmîent.-That on A. B. being the guardian of
one C. D. unlawfully did seduce and have illicit connection
with thé said C. D. his ward. (Add anOther COU t c/wnying

illicit connection only.)

The offence by an employer on his employee is seduc-

tion; the illicit connection must have been with a womnan

or girl of previously chaste character. Through an error,
however, as the section reads, there is no offence vlmat-

ever of the kind provided for.

SEDUCTION OF FEMALE PAsSENGERS ON VESSELS.

184. Every one is guilty of an indictable offence and liable to a fine of

our hundred dollars, or to one year's imprisonment, who, being the master or
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other officer or a seaman or other person employed on board of any vessel, while

such vessel is in any water within the jurisdiction of the Parliament of Canada,

*under promise of marriage, or by threats, or by the exercise of his authority,

or by solicitation, or the making of gifts or presents, seduces and has illicit con.

nection with any female passenger.

2. The subsequent intermarriage of the seducer and the seduced is, if

pleaded, a good defence to any indictment for any offence against this or either

of the two next preceding sections, except in the case of a guardian seducing

his ward. R. S. C. c. 65, s. 37.

Evidence of one witness must be corroborated, section

684, (Sew).

Verdict of attemapt in certain cases, section 711.

UNLAWFULLY DEFILING WOMEN.

1 S 5. Every one is guilty of an indictable offence, and liable to twûayears'

imprisonment with hard labour, who-

(a) Procures, or attempts to procure, any girl or woman under twenty-one

years of age, not being a common prostitute or of known immoral character, to

have unlawful carnal connection, either within or without Canada, with any

other person or persons ; or

(b) Inveigles or entices any such woman or girl to a house of ill-fame or

assignation for the purpose of illicit intercourse or prostitution, or knowingly

conceals in such house any such woman or girl so inveigled or enticed ; or

(c) Procures, or attempts to procure, any woman or girl to become, either

within or without Canada, a common prostitute ; or

(d) Procures, or attempts to procure, any woman or girl to leave Canada

with intent that she may become.an inmate of a brothel elsewhere ; or

(e) Procures any woman or girl to come to Canada f rom abroad with intent

that she may become an inmate of a brothel in Canada; or

(f) Procures, or attempts to procure, any woman or girl to leave her usual

place of abode in Canada, such place not being a brothel, with intent that she

may becme an inmate of a brothel within or without Canada; or

(gç) By threats or intimidation procures, or attempts to procure, any woman

or girl to have any unlawful carnal connection, either within or without

Canada ; or -

(h) By false pretenses or false representations procures any woman or girl,

not being a common prostitute or of known immoral character, to have any

unlawful carnal connection, either within or withcut Canada ; or

(i) Applies, administers to, or causes to be taken by any woman or girl any

drug, intoxicating liquor, matter, or thing with intent to stupefy or overpower

ao as thereby to enable any person to have unlawful carnal connection with such

woman or girl. 53 V. c. 39, s. 9 ;,R. S. C. c. 157, s. 7.

Limitation, one year, section 551. Fine, section 958.

The 53 V. c. 39, cited under this section, 'is an Act

respecting the Toronto Board of Trade.
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Search warrant, section, 574. Evidence of one witness

muát be corroborated, section 684. . As to indictments

charging false pretenses, fraud or fraudulent means, section

616.

This section is a re-enactment of sections 2 & 3 of

48-49 V. c. 69,(Imp.) except (b) which is taken from section 7,
chapter 157, R. S. C. Under (a) and (b), the woman or girl

must be under twenty-one years of age.

Forms of indictnents.-(A) . . . that A. B., on etc.,

at etc., unlawfully did procure (or attempt to procure) one

C. D., a girl (or wonïct) then being, the said C. D., under

the age of twenty-one years, and notra common prostitute or

of known immoral character, to have unlawful carnal con-

nection with another person (or other persons.)

(B) .,.that A. B., on .... at....
unlawfully inveigled and enticed one C. D.,a girl (or woman)

then being under the age of twenty-one years, she the said
C. D. not being then a common prostitute or of known im-

moral chdràêter, to a house of ill-fame (or assignation) for
the purpose of illicit intercourse and prostitution

(or, that on . . . . at ..... A. B.

unlawfully concealed in a house of ill-fame (or assigaation)

one C. D, a girl (or won<an) then being, the said C. D., un-

der the age of twenty-one years and not a common prosti-

tute or of known immoral character, and which said C. D.

had been ulawfully inveigled and enticed to the said house

of ill-fame (or assignation) for the purpose of illicit inter-

course and prostitution).

(C.) . . . . That the said A.-B., on etc., at etc., un-

lawfully did procure (or attempt to procure) one C. D., a

woman (or-girl) to become a common prostitute : R. v. Me-

Namara, 20 O. R. 489.

(D.) That the said A. B., on etc., at etc., unlaw-

fully did procure (or attempt to procure) C. D., a woman

(or girl) to leave Canada with intent unlawfully that she

might become an inmate of a brothel elsewhere.
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(E) .......... that A. B., at

on . . . . unlawfully procured (or attempted to

procure) one C. D. a woman (or girl) to come to Canada

from abroad with intent unlawfully that she might become-

an inmate of a brothel in Canada.

(K) . . . that on . . . at . . . A. B., un-

lawfully procured (or attempted to procure) C. D., a woman

(or girl) to leave her usual place of abode in Canada, to

wit, at (narning her abode) such place not being a brothel,
with intent that she should for the purposes of prostitution

become an inmate of a brothel.

(G.) . . . . That A. B. on etc., at etc., unlawfully by

threats (or intimidation) procured (or attenpted toprocure>

C. D., a woman (or girl) to have unlawful carnal connec-

tion with men.

(H.) . . . . That A.. B. by false pretenses (or false

representations) unlawfully procured C. D., a woman (or

girlQ not being -a common prostitute or of known immoral

character, to have-uinlawful carnal connection with men.

(f.) That A. B..on, etc., at etc., unlawfully applied to

(o' administerecltb, or caused to be taken by) C. D., a

woman (or girl) a certain drug, intoxicating liquor (or

matter or thing) with intent to stupefy (or overpower) her

so as thereby to enable a man to have unlawful carnal con-

nection with her the said t. D.

PARENT OR GUARDIAN PROCURING DEFILEMENT OF WARD.

186. Every one who, being the parent or guardian of any girl or

woman,

e) Procures such girl or woman to have carnal connection with any man

other than the procurer ; or

(b) Orders, is party to, permits or knowingly receives the avails of the

defilement, seduction or prostitution of such girl or woman,

Is guilty of an indictable offence, and. liable to fourteen years' imprison-

ment if such girl or woman is under the age of fourteen years, and if such girl

or woman is of or above the age of fourteen years to five years' imprisonnment.

53V. c. 37, s. 9.

Limitation, one year, section 551. One witness must be

corroborated, section 684.
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A stranger to a girl under fourteen is liable to imprison-
,ment for life if he procures such girl to have carnal con-

nection with any man: sections 61-269 ; but a mother who
so procures her child to have carnal connection with a man
is punishable byfourteen years only. And, in the case of a
girl between fourteen and sixteen, the mother who procures
her prostitution is punishable by five years whilst a stranger
is liable only to two; sections 61-181. This last provision

is not a wrong one taken by itself, but to find it in the saie
section with the first one shows with what carelessness this

legislation lias been enacted. For a mother to procure the

prostitution of her daughter is less criininal than if done by a
stranger to her daughter, if that daughter is less than four-

teen years old. But when the daughter is over fourteen

and less than sixteen, the procureinent of her prostitution by
ber mother is more criminal than if done by a stranger!
and a guardian who is accessory to the prostitution of his

seventeen years old ward is liable to five years, but only to

two years if he himself seduces that ward: ss. 183-186.

HIOUSEHOLDER PERMITTING DEBAUCHERY ON HIS PREMISES.

18. Every one who, being the owner and occupier of any premises, or

having, or acting or assisting in the management or control thereof, induces

or knowingly suffers any girl of such age as in this section mentioned to resort

to or be in or upon such premises for the purpose of being unlawfully and

carnally known by any man, whether such carnal knowledge is intended to be

with any particular man, or generally, i8 guilty of an indictable offence and-

(a) Is liable to ten years' imprisonment if such girl is under the age of

fourteen years ; and

(b) Is liable to two years' imprisonment if such girl is of or above the age

of fourteen and under the age of sixteen years. R. S. C. c. 157, s. 5; 53 V.

c. 37, . 3 ; 48-49 V. c. 69, s. 6, (Imp.).

Limitation, one year, section 551. One witness must be

corroborated, section 684.

A proviso in the Imperial Act, and in chapter 157 of the

R. S. C. s. 5. making it a sufficient defence if it appears that
the accused had reaso-nable cause to believe that the girl
was above sixteen, has been struck out: see R. v. Packer,
16 Cox, 57 ; R. v. Prince, 13 Cox, 138, Warb. Lead. Cas. 89.

[Sec. 187



[ndictment under (a) . . . . that A. B., on . . . . then

being the owner and occupier (the Imperial statute has

("or occupier") (or having, or acting, or assisting in the
mianagement or control) of certain premises, to wit, a house
(describe it by street and ncumber, or as minutely as pos-
sible) did unlawfully induce (or unlawfully and knowingly

suefred) a certain girl, to wit, one C. D., then being under

the age of fourteen years, to resort to (or to be in, or upon),

the said premises for the purpose of being unlawfully and

carnally known by a man named W. M. (or by a man) or

by men generally. Vary in different counts. If it is proved,

that the girl is above fourteen, but under sixteen, the con-
viction may be under (b): see R. v. Webster, 16 Q. B. D.

136; R. v. Barrett, L. & C. 263, and R. v. Stannard, L. & C.

349. If it is proved that the girl is above sixteen the con-
viction may be, if the evidence warrants it, under section

185.
CONSPIRACY TO DEFILE. (New).

!SS. Every one is guilty of an indictable offence and liable to two years'

imprisonment who conspires with any other person by false pretenses, or false

representations or other fraudulent means, to induce any woman to commit

adultery or fornication. f

Fine, section 958 ; requirements of indictment, section
616; one witness must be corroborated, section 684: See
R. v. Lord Grey, 3 St. Tr. 519; R. v. Mears, 2 Den. 79;
R. v. Delaval, 3 Burr. 1435. Adultery is an indictable
offence in New Brunswick: R. v. Egre, 1 P. & B. 189 ;

R. v. Ellis, 22 N. B. Rep. 440. But it being unlawful, though
iot indictable in the other provinces, the above section lias,
only the effect of reducing the punishment which, on an
indictment at common law, for such conspiracy would be;
punislable by five years under section 951.

fiabctment for coanspiracy to procure a woman (o
have illicit connection with a man.- That A. B. and
C. D., being persons of wicked and depraved mind and dis-
position, and contriving, craftily and deceitfully, to debaucli
and corrupt the morals of E. F., a woman, on the day

CaRi. LAw-9

SEDUCTION, ETC. 129Sec. 188]
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of , did conspire, combine, confederate,
and agree together, wickedly, knowingly, designtedly, and

unlawfully, by false pretenses, false representations, and

other fraudulent means, to induce the said E. F. to have

illicit carnal connection and commit fornication with a man,
whose name is to the jurors unknown, (or with A. D.).

CARNALLY KNOWING IDIOTS.

19. E very one is guilty of an indictable offence and liable to four years'

imprisonment who unlawfully and carnally knows, or attempts to have unlaw-

ful carnal knowledge of any female idiot or imbecile, insane or dcaf and dumb

woman or girl, under circumstances which do not amount to rape but which

prove that the offender knew, at the time of the offence, that the woman or

girl was an idiot, or imbecile, or insane or deaf and dumb. R. S. C.c. 157, s. 3.

50-1 V. c. 48, s. 1. 48-49 V. c. 69, s. 5, (Imp.).

The words in italies are new: see R. v. Berry,

1 Q. B. D. 447. Fine, section 958 ; one witness must be

corroborated, section 684; verdict of attempt in certain

cases when full offence charged, section 711.

Indlictmten t.- . . . . that A. B. on .

at . . . . unlawfully did indecently assault, and

unlawfully and carnally did know (or did attempt to have

unlawful carnal knowledge of) a certain feimale idiot

called C. D. (or imbecile and insane uoman or girl) called

C. D. (or deaf and dlnumb woman or girl) called C. D.

under circumstances that do not amount to rape, he, the

said A. B., vell knowing at the time of the said offence that

the said woman (or girl) was an idiot, or (as the case

may be.)

See R. v. Pressy, 10 Cox, 635, and R. v. Arnold, 1 Russ. 9.

Consent by the female is not a defence. A verdict of

common assault or indecent assault may be given, section

713, but not a verdict of attempt to commit rape. If. rape

or attempt to commit rape is proved the judge may order

that the offender be indicted accordingiy.

PROsTITUTION OF INDIAN WOMEN.

190. Every one is guilty of an indictable offence and liable to a penalty

not exceeding one. hundred dollars and not less than ten dollars, or six

months' imprisonment -



(a) Who, being the keeper of any house, tent or wigwam, allows or suffers

any unenfranchised Indian woman to be or remain in such house, tent or wig-

wam, knowing or having probable cause for believingt that such Indian woman

is in or remains in such house, tent or wigwam with the intention of prosti-

tuting herself therein ; or

(b) Who, being an Indi in woman, prostitutes harself therein ; or

(c) Who, being an unenfranchised Indian woman, keeps, frequents or is

found in a disorderly house, tent or wigwam used for any such purpose.

2 Every person who appears, acts or behaves as master or mistress, or as

the person who has the care or management, of any house, tent or wigwam in

which any such Indian woman is or remains for the purpose of prostituting

herself therein, is deemed to be the keeper thereof, notwithstanding he or she

is not in fact the real keeper thereof. R. S. C. c. 43, ss. 106 & 107. 50-51 V.

c. 33, s. 11.

Section 684, post, applies. Under c. 33, s. 11, 50-51 V.

the enactnent contained in this sectio- applied only to

Indians. The word unenfranchised "' is new.

PART XIV.

N UISA NCES.

CoMMON NUsIANCE.

191. A comnon nuisance is an unlawfunl act or omission to dizscharge a

legal duty, which act or omission endangers the lives, safety, health, property

or confort of the public, or by which the public are obstructed in the exercise

or enjoynis t of any igh t comminion to all lier Majesty's subjects.

4 Blac. Comn. 166: 1 Russ. 421 : Stephen's Cr. L. A rt.

170 et seq, aid cases there cited: R. v. Moore, 3 B. & C.

184; R. v. Medley, 6 C. & P. 292: R. v. Hlenson, Dears. 24:

R. v. Lister, Dears. & B. 209; R. v. Stephenis. L. R. 1 Q. B.

702: R. v. Brewster, S U. C. C. P. 208: Hillyard v. G. T. R.

8 0. R. 583; R. v. Duxlop, 11 L. C. J. 186: R. v. Bruce,
10 L. C. R. 117; R. v. Patton, 13 L. C. R. 311 : R. v. Brice,
15 Q. L. R. 147: Brown & Gugy, 14 L. C. R. 213 R. v. The

Mayor of St. John, Chipman MSS. 155 : 3 Burns Just. v

Nuisance, 1026, 1068.

131Sec. 191] SEDUCTION, ETC.



"With regard to nuisances we have, in section 151 and

section 152, (192, 193, post), drawn a line between such nuisances

as are and such as are not to be regarded as criminal offences.

It seemns to us anomalous and objectionable upon all grounds that

the law should in any way countenance the proposition that it is

a criminal offence not to repair a highway when the liability to

do so is disputed in perfect good faith. Nuisances which en-

danger tha life, safety, or health of the public stand on a differ-

ent footing."

By the present law, when a civil right such as a right of

way is claimed by one private person and denied by another, the

mode to try the question is by an action. But when the right,

is clained by the public, who are not competent to bring an

action, the only mole of trying the question is by an indictient

or information, whizh is, in form, the same as an indictment or

information for a crime. But it was very early determined that,
though it was in form a prosecution for a crime, yet that, as it

involved a remedy for a civil right, the Crown's pardon could

not be pleaded in bar: see 3 Inst 237. And the legislature, so

recently as in the statute 40 and 41 V. c. 14, (allowing defend-

ant to be a witness) again recognized the distinction."

"The existing remedy in such cases is not convenient, but it

is not within our province to suggest any amendment."-Imp.
Comm. Rep.

Indictnent.- ..... that A. B. . . . . . on......

and on divers other days and times as well before as after-

wards, at ...... (set forth the nuisance) (the defendant

will be entitled to particulars. R. v. Purwood, 3 Ad. &
El. 81.5, sections 611, 629, post) and the same nuisance so

as aforesaid done, doth yet continue and suffer to remain

to the great damage and common nuisance of all the liege

subjects of Her Majesty. And the jurors aforesaid present

that the said A. B. on the day and year aforesaid did com-

mit a common nuisance which endangered the lives, safety,

health, property or comfort (as the case nay be) of the

public (or by which the public are obstructed in the

exercise or enjoy ment of a right commnon to all Her ia-

jesty's subjects, to wit, the right of) to the great damage and

132 'NUISANCES. [Sec. 191



Secs. 192-196] NUISANCES. 133

comnion nuisance of all the. subjects of Her Majesty.

Special forms in 3 Burn, loc. cît.; R. v. Lister, Dears. & B.

209 ; R. v. Mutters, L. & C. 491, Saunder's Precedents, 192,
et. seq.

PENALTY FOR COMMON NuIsANCE. (New).

192. Every one is guilty of an indictable offence and liable to one year's

imprisonment or a fine who commits any common nuisance which endangers

the lives, safety or health of the ýpublic, or which occasions injury to the person

of any individiual.

See under preceding section. -The words in italics are

new law. They are in contradiction with the definition

given in the preceding section.

NuISANCES OF A PARTIcuLAR CHARACTER. (New).

193. Any one convicted upon any indictment or information for any

common nuisance other than those mentioned in tie preceding section, shall

not be deemed to have committed a crininal offence; but ail such proceedings

or judgments mnay be taken and had as heretofore to abate or remedy the

mischief done by such nuisance to the public ight.

See annotation under section 191, ante.

SELLING THiNGs TJNFIT FOR Foos. (New).

194. Every one is guilty of an indictable offence and liable to one year's

imprisonment who knowingly and wilfully exposes for sale, 'or has in his pos-

session with intent to sell, for human food, articles which he knows to be unfit

for human food.

2. Every one> who is convicted of this offence after a previous conviction

for the same crime shall be liable to two years'imprisoment.

Fine, section 958. A comnion law misdemeanour: see

Shillito v. Thomupson, 1 Q. B. D. 12; 1 Rss. 169, and cases

there cited. The offence is already covered by chapter 107,
R. S. C.: Formn, 2 Chit. 555.

COMMON BAWDY HousE DEFINED. (New).

195. A comnnon bawdy-house is a house, room, set of rooms or place of

any kind kept for purposes of prostitution.

CoMoN GAMIN HousE DEFINED. (Ne»').

196. A comnion gaming-house is-

(c) A bouse, roomà or place kept by any person for gain, to which persons

resort for the purpose of playing at any game of chance; or

(b) A house, room or place kept or used for playing therein at any game of

chance, or any mixed gane of chance and skill, in which-



(i) A bank is kept by one or more of the players exclusively of the
others; or

(ii) In which any game is played the chances of which are not alike

favourable to all the players, including among the players the banker or

other person by whom the game is managed, or against whom the gaine is

managed, or against whom the other players stake, play or bet. 8-9 V.

c. 109, s. 2 (Imp.).

Every place where gaming in stocks is carried on is a

gaming house : ss. 198 and 201, post, and notes thereunder;

see Jenks v. Turpin, 13 Q. B. D. 505.

COMMON BETTING HOUSE DEFINED.

197. A common betting-house is a house, office, room or other place-

(a) Opened, kept or used for the purpose of betting between persons

resorting thereto and-

(i) The owner, occupier, or keeper thereof;

(ii) Any person using the same;

(iii) Any person procured or employed by, or acting for or on belalf
of, any such person;

(iv) Any person having the care or management, or in any manncr
conlucting the business thereof ; or

(b) Opened, kept or used for the purpose of any money or valuable thing

being received by or on behalf of any such person as aforesaid, as or for the
consideration,

(i) For any assurance or undertaking, express or implied, to payx or
give thereafter any noney or valuabe thing on any event or contingency

of, or relating to, any horse-race or other race, fight, game or sport ; or

(ii) For seouring the paying or giving by some other person of aniy

money or valuable thing on any such event or contingency. 1617 V. c.

119 ( lrmp.).

Se Doggett v. Catterns. 19 C. B. N. S. 765: Haigi v.
Sheffield, L. R. 10 Q. B. 102; R. v. Preedy, 17 Cox, 433;
WVhitelhurst v. Fincher, 17 Cox, 70; Davis v. Stephenson, 17

Cox, 73; Snow v. Hill, 15 Cox, 737, 14 Q. B. D. 58 Cmnn-
inada v. Huîlton, 17 Cox, 307: Hornsby v. Raggett, 17 Cox,
428.

BAwDY-HOUsE, CoMmoN GAMING OR BETTING-HOUSE, PUNISHMENT. (N j.

198. Every one is guilty of an indictable offence and liable to one <car's

imprisonment wh01 keeps any disorderly house, that is to say, any oMnon

bawdy-house. common gamuing-house or common betting-house, as hereinhefore

defined.

2. Any one who appears, acts, or behaves as master or mistress, or as the

person having the care, government or management, of any disorderly hiouse

shall be deemed to be the keeper thereof, and shall be liable to be prosecuted

NUISANCES. [Secs. 197, 198



and punished as such, although in fact he or she is not the realowner or keeper
thereof. 25 Geo. II. c. .36, s. 8. 16-17 V. c. 119. 17-18 V. c. 38 (Imp.).

A common law misdeneanour. Ss. 9 & 10 of chapter
158, R. S. C., "an Act respecting Gaming Houses," as to
evidence in such cases, are unrepealed. Fine, s. 958. S.
207, post, also provides for the offence of keeping a dis-

orderly house.

Section 575, post, as to search warrants; ss. 702, 703,
as to evidence in such cases, and ss. 783 & 784, as to sum-
mary trial.

Husband and wife may be indicted together: R. v.
Williams, 1 Salk. 383; R. v. Dixon, 10 Mod. 335 ; R. v.
Warren, 16 O. R. 590. See R. v. Crawshaw, Bell, 303; R.

v. Barrett, L. & C. 263; R. v. Rogier, 1 D & R. 284; Jenks
v. Turpin, 13 Q. B. D. 505; R. v. McNamara, 20 0. R. 489;
R. v. Stannard, L. & C. 349; R. v. Newton, Il Ont. P. R.
101; R. v. Rice, Warb. Lead. Cas. 101, as to what is a

bawdy house, or a common gaming house.

PLAYING OR LooKING ON IN GAMING-HOUSE.
199. Every one who plays or looks on whbile any other person is playing

in a common gaming-house is gìilty of an offeuce and liable, on summary con-

viction before two justices of the peace, to a penalty not exceeding one hundred

dollars and not less than twenty dollars, and in default of payment to two

months' imprisonment. R. S. C. c. 1.58, s. 6.

See. R. v. Murphy, 17 0. R. 201

OBsTRUCTING PEACE OFFICER ENTERNG GAMING-HOUSE.

200. E very one is guilty of an offence and liable, on summary conviction

before two justices of the peace, to a penalty not exceeding one hundred dollars,
and to six oonths' imprisonment, with or without hard labour, who-

(a) Wilfully prevents any constable or other officer duly authorized to

enter any disorderly house, as mentioned in section one hundred and ninety-

eight, frosm entering tie same or any part thereof ; or

(b) Obstructs or delays any such constable or officer in so entering; or

(c) By any bolt, chain or other contrivance secures any external or internal

door of, or means of access to, any commuon gaming-house so authorized to be
entered ; or

(d) Uses any means or contrivance whatsoever for the purpose of prevent-

ing, obstructing or delaying the entry of any constable or officer, authorized as
aforesaid, into any such disorderly house or any part thereof. R. S. C. c. 158,

135Secs. 199, 200] NUISANCES.



GAMINo IN STOCKS AND MÉR1CHANDISE.

201. Every one is guilty of an indictable offence and liable to five years'
imprisonment, and to a fine of five hundred dollars, who, with the intent to
make gain or profit by the rise or fall in price of any stock of any incorporated
or unincorporated company or undertaking, either in Canada or elsew-here, or
of any goods, wares or merchandise-

(a) Without the bona .fide intention of acquiring any such shares, goods,
wares or nerchandise, or of selling the same, as the case may be, makes or
signs, or authorizes to be made or signed, any contract or agreement, oral or

written, purporting to be for the sale or purchase of any such shares of stock,
goods, wares or merchandise; or

(b) Makes or signs, or authorizes to be made or signed, any contract or
agreenent, oral or written, purporting to be for the sale or purchase of any
such shares of stock, goods, wares or merchandise in respect of which nm
delivery of the thing sold or purchased is made or received, and without tie
/,ona fidc intention to make or receive such delivery.

2. But it is not an offence if the broker of the purchaser receives delivery
on his behalf, of the article sold, notwithstanding that such broker retainss or
pîledges the same as security for the advance of the purchase noney or any
part thereof.

i. Every office or place (f business wherein is carried on the business Cf
umakling or signing, or procuring to be made or signed, or negotiating or bar-
gaining for the naking or signing of such contracts of sale or purchase as are

1 rohibited in this section is a common gaminug-hose, and every one who as
principal or agent occupies, uses, manaes or maintains the same is the keeper
If a common gaming-house. 51 V. c. 42. . 1 & 3.

This is a re-enactment of the Act against bucket shops.
See section 704, post, as to evidence.

FREt:EN°ixc PLACs WERE GAMINo IN STOCKS Is CARRIED ON.

202. Every one is guilty of an indictable offence and liable to one
yeas imnrisonment who habitually frequiets any office or place wherein the
inaking or signing, or procuring to be nade or signed, or the negotiating or
barraining for tjhe making or siÀning, of such contracts of sale or purchase as
are mentiouned in ·the section nxt preceding is carried on. 51 V. c. 42, s. 1.

Fine, section 958.

GAMuBLING IN PUtIC CONVEYANCES.

202. Every one is guilty of an indictable offence and liable to onc iir's

imipri-ouet who-

(c') In any railway car or steamuboat, usedi as a public conveyance for

paw-ngbrs. by mes-ans of auy gane of cardl, ice or other instrument of

gambliiin, or by any device of like character, obtains from any other peron
any money, eattel, valuable security or property ; or

(b) Attempts to commit such offence by actually engaging any person in

1ny sch game with intent to olbtinu money or othser valuable thing fromxs him.

NU ISA NCES. [Secs. 20L-203



Sec. 204] BETTING AND POOL-SELLING. 137

2. Every conductor, master or superior officer in charge of, and every

clerk or employee when authorized by the conductor or superior officer in

charge of, any railway train or steamboit, station or landing place in or at

vhich any such offence, as aforesaid, is committed or attenpted, must, with or

without warrant, arrest any person whom he has good reason to believe to have

committed or attempted to commit the same, and take him before a justice of

the peace, and make complaint of such offence on oath, in writing.

3. Every conductor, master or superior officer in charge of any such

railway car or steamboat, who makes default in the discharge of any such duty

is liable, on summary conviction, to a penalty not exceeding one hundred

dollars and not less than twenty dollars.

4. Every company or person who owns or works any such railway car or

steainboat must keep a copy of this section posted up in some conspicuous

part of such railway car or steamboat.

5. Every company or person who makes default in the discharge of such

duty is liable to a penalty not exceeding one hundred dollars and not less than

twsenty dollars. R. S. C. c. 160, ss. 1, 3, 6. (A mended).

Fine, section 958.

BETTING AND POOL-SELLING.

201. Every one is guilty of an indictable offence, and liable to one year's

imprisonment, and to a fine not exceeding one thousand dollars, who

(a) Uses or knowingly allows any part of any premises under his control to

be used for the purpose of recording or registering any bet or wager, or selling

any pool; or

(1) Keeps, exhibits, or employs, or knowingly allows to be kept, exhibited

or employed, in any part of any premises under bis control, any device or

apparatus for the purpose of recording any bet or wager, or selling any pool;

or

(c) Becomnes the custodian or depositary of any money, property or valu-

able thing staked, wagered or pledged ; or

(4) Records or registers any bet or wager, or sells any pool, upî>u the

result- .

(i) Of any political or municipal election

(ii) Of any race;

(iii) Of any contest or trial of skill or endurance of man or beast.

2. Tie provisions of this section shall not extend to any person by reason

of his beconing the custodian or depositary of any money, property or valuable

thing staked, to be paid to the winner of any lawful race, sport, game, or

exercise, or to the owner of any horse. engaged in any lawful race, or to bets

between individuals or uade on the race course of au incorporated association

ing the actual progress of a rzce mceting. R. S. C. c. 159, s. 9.

The words in italics are new. Section 783, post, as to
summary trial of offences under this section: see Fulton v.
James, 5 U. C. C. P. 182; R. v. Dillon, 10 Ont. P. R. e52; R.
v. Smoiley, 22 0. R. 686.
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LOTTERIES.

205. Every one is guilty of an indictable offenoce and liable to two years'

inprison»cnt atd to a fine ot excediolù two thousasd dollars, who-

(a) Makes, prints, advertises.or publishes, or causes or procures to be.

made, printed, advertised or published, any proposail, scheme or plan for

advancing, lending, giving, selling or in any way disposing of any property, by

lots, cards, tickets, or any mode of chance wiatsoever ; or

(b) Sells, barters, exchanges or otherwise disposes of, or causes or procures,

or aids or assists in, the sale, barter, exchange or other disposal of, or offers

for sale, barter or exchange, any lot, card, ticket or other means or device for

advancing, lending, giving, selling or otherwise disposing of any property by

lots, tickets or any mode of chance whatsoever.

2. Every one is guilty of an offence and liable on summary conviction to

a penalty oftwenty dollars, who boys, takes or recoives any such lot, ticket or

other device as aforesaid.

3. Every sale, loan, gift, barter or exchange of any property, by any

lottery, ticket, card or other mode of chance depending upon or to be deter-

mined by chance or lot, is void, and all such property so sold, lent, given,

bartered or exchanged, i, liable to be forfeited to any person who sues for the

same by action or information in any court of competent jurisdiction.

4. No sucb forfeiture shall affect any right or title to sucb property

acquired by any boa tjde purchaser for valuable consideration, without notice.

5. This section includes the printing or publishing, or causing to be

printed or published, of any advertisement, scheen, proposal or plan of any

foreign lottery, and the sale or offer for sale of any ticket, chance or share in

any such lottery, or the advertisemnent for sale of sucl ticket, chance or share.

6. This section does not apply to- 

(a) The division by lot or chance of any property.by joint tenants or

tenants in common, or persons having joint interests (droite indris) in any

such property ; or

(b) Raffles for prizes of small vaiue at any baz-aar held for any charitable

object, if pernission to hold the sane ha-s b-en obtainel fron the city or other

municipal council, or frin tle Mayor, reeve or otht-r chief offìcer of the city,

towen or other mnunicipality, wlerin schî bczr is held and the articles

raffled for thereat have first been offered for sale and none of then are of a

value exceeding fifty dollars ; or

(c) Any distribution by lot among th<e snmbrs or ticket hokkrs

, of any incorporated society established for thte encoragement of art, of any-

paintings, drawings or other work of art produced by the labour of the m<m-

.bers of, or published by or uder the direction of, such incorporatied society.

(d) The Credit Focier dut or tu s-d o thc Credit FiciereFr--

Carnadien. R. S. C. c. 159.

" Property " defined, section 3. Tie words in italics are

new. By the repetled statute the penalty vas only twenty

dollars punishable on sununîarv conviction : see s. 575, tts to



MISCONDUCT-DEAD BODIES.

search swarrants: R. v. Dodds, 4 0. R. 390; Cronyn v.
Widder, 16 U. C. Q. B. 356; R. v. Jamieson, 7 0. R. 149;
Power v. Caniff, 18 U. C. Q. B. 403; La Société St. Louis v.
Villeneuve, 21 L. C. J. 30.9; R. v. Crwshaw, Bell, 303.

MISCONDUCT IN RESPECT OF DEAD BODIES. (Xew).

206. Every one is guilty of an indictable offence and liable to five years'

imprisonment who-

(a) Without lawful excuse, neglects to perform any duty either inposed

upon him by law or undertaken by him with reference to the burial of any

dead human body or human remains; or

(1) Improperly or indecently interferes with or offers any indignity to any

dead human body or human remains, whether buried or not..

A common law offence. Fine, section 958. To dig up
a dead body and sell it for purposes of dissection is an
offence: R. v. Lynn, 1 Leach, 497. See R. v. Price, 12
Q. B. D. 247; R. v. Stephenson, 13 Q. B.. D. 331, 15 Cox,
679, Warb. Lead. Cas. 97; R. v. Sharpe, Dears. & B. 160;
R. v. Feist, Dears. & B. 59(4.

Inilctment- that A. B. on the day

of in the year of our Lord the church-
yard of and belonging to the parish church of theparish of

in the said county of unlawfully and
wilftilly did break and enter, and the grave there in which
the body of one C. D., deceased, had lately before then been
interred, and there was, unlawfuiily, wilfully and indecently
did dig open, anid the body of him the said C. D. out of tie
grave aforesaid, unlawfully, wilfullv' and indecentlv did
tihen take and carry away; ?nd co ti (after

ope"), ansd iidecently interfered with tie said dead human

body : Jrd cos'nf, charging " improperly " instead of "in-

decenstly."

1398ec:-206]
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PART XV.

VAGRANCY.

207. Every one is a loose, idle or disorderly person or vagrant who-

(a) Not having any visible means of maintaining himself lives without

employment;

(b) Being able to work and thereby or by other means to maintain himself

and family wilfully refuses or neglects to do so;

(c) Openly exposes or exhibits in any street, road, highway or public place
any indecent exhibition. (A nended).

(d) Without a certificate signed, within six months, by a priest, clergyman

or minister of the Gospel, or two justices of the peace, residing in the miunici-
pality where thejalms are being asked, that he or she is a deserving object of

charity, wanders about and begs, or goes ·about f rom door to door, or places

iimself or herself in any street, highway, passage or public place to beg or

rcceive alms;

(e) Loiters on any street, road, highway or public place, and obstructs

passengers by standing across the footpath, or by using insulting language, or

in any other way ;

(f) Causes a disturbance in or near any street, road, highway or public

place, by screaming, swearing or singing, or by being drunk, or by impeding
or incommoding peaceable passengers ;

(/) By discharging firearms, or by riotous or disorderly conduct in any

street or highway, wantonly disturbs the peace and quiet of the inmates of any

dwelling-house near such street or highway;

(h) Tears down or defaces signs, breaks windows, or doors or door plates,
or the walls of bouses, roads or gardens, or destroys fences;

(i) Being a common prostitute or night walker, wanders in the flelds,

public streets or highways, lanes or places of public meeting or gathering of

people, and does not give a satisfactory account of herself ;

(j) Is a keeper or inmate of a disorderly house, bawdy-house or house of

ill-fame, or house for the resort of prostitutes ;

(k) Is in the habit of frequenting such houses and does not give a satis-

factory account of himself or herself : or

(1) Having no peaceable profession or calling to maintain himself'by, for

the most part supports himself by gaming or crime, or by the availw0&prosti-

tution. R. S. C. c. 157, s. 8.

20S. Every loose, idle or disorderly person or vagrant is liable, on sum-

mary conviction before two justices of the peace, to a fine not exceeding fifty

dollars or to imprisonment, with or without hard labour, for any tenu not

exceeding six months, or to both. R. S. C. c. 157, s. 8.



The following section of c. 157, R. S. C. is unrepealed

by section 983 and appendix, though repealed by schedule 2.
(4) If provision is made therefor by the laws of the province in which the

,conviction takes place, any such loose, idle or disorderly person may, instead

of being comnitted to the common gaol or other public prison, be committed

to any house of industry or correction, alms house, work house or reformatory

prison.

A conviction under 32 & 33 V. c. 28, (D.) for that V. L.

on was a common prostitute, wandering in the

public streets of the city of Ottawa, and not giving a satis-

factory account of herself contrary to this statute: Held,

bad, for not shewing sufficiently that she was asked, before

or at the time of being taken, to give an account of herself

and did not dolfo satisfactorily : R. v. Levecque,3-0 U.C. Q. B.
509. See R. v. Arscott, 9 0. R. 541, and Arscott & Lilly,
il 0. R. 153; R. v. Remon, 16 0. R. 560. There niay be a
joint conviction against husband and wife for keeping a
bouse of ill-fame: R. v. Warren, 16 0. R. 590 R. v. Williams,
1 Salk. 383.

Helci, that under the Vagrant Act it is not sufficient to

allege that the accused was drunk on a public street, with-
out alleging further that he caused a disturbance in such
.street by being drunk : Ex parte Despatie, 9 L. N. 387.

It is unlawful for men to bathe, without any sereen or
covering, so near to a public footway frequented by females
that exposure of their persons must necessarily occur, and
thcy who so bathe are lable to an indictment for indecency:
R. v. Reed, 12 Cox, 1.

To keep a booth on a race course for the purpose of anw
indecent exhibition is a crime : R. v. Saunders, 13 Cox, 116.

A conviction under 32 & 33 V. c. 28, for keeping a house
of ill-fame, imposed payment of a fine and costs to be col-
lected by distress, and in default of distress ordered impri-
sonment. Held, good : R. v. Walker, 7 0. R. 186.

The charge again, a prisoner, who was brought up on
a writ of habeas corpus, was " for keeping a bawdy house
for the resort of prostitutes in the City of Winnipeg."

141Sec. 208.] VAGRANCY.



142 VAGRANCY. [Sec. 208

" Keeping a bawdy bouse " is, in itself, a substantial offence ;
so is " keeping a house for the resort of prostitutes." Held,
nevertheless, that there was but one offence charged and
that the commitment was good : R. v. Mackenzie, 2 Man.
L. R. 168.

See R. v. Rice, 10 Cox, 155, L. R. 1 C. C. R. 21, Warb.
Lead. Cas. 101; R. v. Bassett, 10 Ont. P. R 386; Pointon v.
Hill, 12 Q. B. D. 306: R. v. Daly, 24 L. C. J. 157; R. v.
Newton Il Ont. P. R. 101 ; R. v. Organ, 11 Ont. P. R. 497;
Smith v. R, M. L. R. 4 Q. B. 325.

• See s. 576, p. 644, post, as to search warrant.
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TITLE V.

OFFENCES AGAINST THE PERSON AND REPUTA-
TION.

PART XVI.

DUTIES TENDING TO THE PRESERVATION OF LIFE.

.DUTIES-DEFINITION.

200. Every one who has charge of any other person unable, by reason

either of detention, age, sickness, insanity or any other cause to withdraw him-

self fron such charge, and unable to provide himself with the necessaries of life,

is, whether such charge is undertaken by him under any contract, or is imposed

upon him by law, or by reason of his unlawful act, under a legal duty to supply

that person with the necessaries of life, 'and is criminally responsible for

omitting, without la wful excuse, to perforn such duty if the death of such

person is caused, or if- his life is endangered, or his health bas been or is

likely to be pernanently injured, by such omission.

See section 215, post: R. v. Friend, R. & R. 20; R. v.

Shepherd, L. & C. 147; R. v. Smith, L. & C. 607; R. v.

Marriott, 8 C. & P. 425; R. v. Ryland, L. R. 1 C. C. R.

99; R. v. Morby; Warb. Lead. Cas. 115.

DUMTY OF PARENT. OR GUARDIAN, ETC.

PUNISHMENT, ETC.

210. Every one who as parent, guardian, or head of a family is under a

legal duty to provide necessaries for any child iuider the age of sixteen ycars is

criminally responsible for omitting, without lawful excuse, to do so while suc

child reiaiis c miember of his or her household, wehether such child is ielp'ess or

not, if the death of such child is caused, or if bis life is endangered or his health

is or is likely to be permanently injured, by such omission.

2. Every one who is under a legal duty to provide necessaries for bis wife,

is criminally responsible for omitting, without lawful excuse, so to do, if the

death of his wife is caused, or if her life is endangered, or ber health is or is

likely to be permanently injured by such omission.

See section 215, post.

211. Every one who, as master or wiisiress, bas contracted to provide

necessary food, clothing or lodging for any servant or apprentice unîder the age

of sixeeii years is under a legal duty to provide the same, and is criminally

responsible for omitting, without lawful excuse, to perform such duty, if the
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death of such servant or apprentice is caused, or if his life is endangered, or
his health has been or is likely to be permanently injured by such omission.

See section 215, post..
212. Everyone who undertakes (except in case of necessity) to administer

surgical or medical treatment, or to do any other lawful act the doing of which

is or may be dangerous to life, is under a legal duty to have and to use reason.

able knowledge, skill and care in doing any such act, and is criminally

responsible for omitting, without lawful excuse, to discharge that duty if death

is caused by such omission.

213. Every one who has in his charge or under his control anything

whatever, whether animate or inanimate, or who erects, makes or maintains

anything whatever which, in the absence of precaution or care, May endanger

human life, is under a legal duty to take reasonable precautions against, and

use reasonable care to avoid, such danger, and is criminally responsible for the

consequences of omitting, without lawful excuse, to perforrn such duty.

OMIssIONS DANGEROUS To LIFE.

214. Every one who undertakes to do any act, the omission to do which
is or may be dangerous to life, is under a legal duty to do that act, and is
criminally responsible for the consequences of omitting, without lawful excuse,
to perform that duty.

PUNISHMIENT.

215. E ;ery one is guilty of an indictable offence and liable to three

years' imprisonment who, being bound to perform any duty specified in sections
two hundred and nine, two hundred and ten and two hundred and eleven
without lawful excuse neglects or refuses to do so, unless the offence amounts

to culpable homicide. (Aoendnent of 1893).

R. S. C. c. 162, s. 19, 24-25 V. c. 100, s. 26 and 31-32 V.
c. 122, s. 37, (Imp.). See Williams v. E. I. Co., 3 East, 192;
R. v. Nicholls, 13 Cox, 75; R. v. Pelham, 8 Q. B. 959.

Fine in addition to or in lieu of punishment, section 958.

Sections 210 & 211, which replace section 19 of
chapter 162, R. S. C., introduce changes in this part of the

statutory law.

1. In section 210 the words or " head of a fainily " are
added to the words " parent or guardian." 2. The word
"necessaries " in section 210, relating to parent and child
and husband -and wife, is substituted to the words "neces-
sary food, clothing or lodging," whilst the words "necessary

food, clothing or lodging" are retained in section 211,
relating to master and servant or apprentice. 3. The
words "while such child remains a member of his or lier



household, whether such child is helpless or not," in section
210, are new. 4. In both sections the words "under the

age of sixteen years" are new. 5. In section 211 the

words "has contracted to provide are substituted to the

words " being legally liable."

These three clauses, 209, 210 & 211, are taken, word

for word, from the draft of the Iiperial Code, with the

exception of sub-section 2 of section 210, which is an

addition. The Commissioners say in their report, as to

these clauses:-

" Webelieve that this part of the draft code will be found to

state in a clear and compendious form the unwritten law upon

the subject to which it relates. Section 161, (211 ante) is a

re-enactment of 24-25 V. c. 100, s. 26, which was itself a.

re-enactment of 14-15 V. c. 11. That statute was passed in the

excitenent consequent on the case of R. v. Sloane, Annual

Register, vol. 92, p. 144, and was framed so as to embrac, all

cases where there was a contract to supply a servant of whatever

age with food, clothing and lodging. It bas been thought better

to limit it to servants and apprentices under the age of sixteen,

but it is right to point out that it is not the existing law.

Section 160, (210 ante) puts the head of the family under the

sane criminal responsibility towards members of his household
under the age of sixteen as a master is to a servant of the same

age."
The difference in these two sections, 210 and 211,

between necessaries and necessary food, clothing or

lodging, is a right one. A parent is obliged to supply his.

child, or a husband his wife, with all the necessaries of life,
which would include medical attendance (209 & 210

combined) (see R. v. Downes, 1 Q. B. D. 25), whilst a master-

is only obliged to provide his servant or apprentice with

the necessary food, clothing or lodging which lie has,

contracted to so provide.

The- only -change -of importance in the two sections is
contained in the words "under sixteen years of age," which

require no explanation. The provision of the repealed
cantr. L.xw-

1
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section 19 of chapter 162, R. S. C., as to any bodily harm
by a master to his apprentice or servant, now forms a
separate section, section 217, post.

'Indictment under sections 209-215 against a gaoler for
not providing a prisoner with the necessaries of ife.

......... that A. B. at . . . . on .

and on divers other days before and after, vas the keeper
of the common gaol for the District of . . . then and
there situate, and as such had charge of all the prisoners
therein confined ; and was under a legal duty tp provide all
said prisoners with the necessaries of life ; that one C. D.
was then and there a prisoner detained in the said gaol and
as such under the charge of the said A. B.; that the said
C. D. was, by reason of his said detention, unable to with-
draw himself from such charge and unable to provide
himself with the necessaries of life; that the said A. B. was
then and there under a legal duty to provide the said C. D.
with the necessaries of life, but that.the said A. B. not re-
garding his duty on that behalf, then and there unlawfully
did refuse, omit and neglect, without lawful excuse, to pro-
vide the said C. D. with the necessaries of life, by ieans
wvhereof the life of the said C. D. was and is endangered
and his health was and is permanently injured (or is likely
to bepermanently injured.)

Indictnent under sections 210-215, against a father, for
,not providing necessaries to his child- . . . . that

A. B., the father of one C. D., at ....... on .
and on divers other days, after and before that

day, unlawfully did refuse, neglect and omit, without law-
ful excuse, to provide for and find the said C. D., his child,
with sufficient food, clothing and lodging, and other neces-
saries of life, the said C. D. being then and there a miember
of the household of his father, the said A. B., and being,

ther-and there, under the age of sixteen years, and the said

A. B. being then and therè by law in duty bound to pro-

Vide food,. Çcthingjand, rher, cessaries. oflife f the said.

[84e. 215



C. D., his child as aforesaid, by means of which refusal,
neglect and omission, the life of the said C. D. was and is
endangered, and the health of the said C. D. was and is (or
i.s likely to be) permanently injured.

Indictmnent 'under sections 210-215 against a husband

for not providing necessaries for his wife . . . . that on

at .. .. .and on divers other days before and after,
A. B. the husband of one C. D., being then and there under
a legal duty to provide necessary food, clothing, lodging,
and all other necessaries for the said C. D., his wife, unlaw-
fully did refuse, neglect and omit without lawful excuse to
provide for her the necessary food, clothing, lodging and
other necessaries, so that the life of the said C. D. was and is
thereby endangered, and her health was and is permanently
injured (or is likely to be perrmanently injured). . , .

Indictmnent under sections 211-215 against a master

for not providing an apprentice with necessary food. -

.. . .That J. S. on . . . . then being the master
of J. N. his apprentice, the said J. N. being then under the

age of 16 years, and the said J. S. having before the said
day contracted to provide for the said J. N. as his appren-
tice as aforesaid, necessary food (clothing or lociging)
unlawfully and without lawful excuse, did refuse, omit and
neglect to provide the saine, so that the life of the said
J. N. was and is thereby endangered, (or the health of the
said J. N. has been or is likely to be permîaîtnently injured ).
(Add counts varying the statenient of the injuries sus-
tained).

Prove the apprenticeship, if it was by deed by produc-
tion and proof of the execution of the deed, or in case it be
in the possession of the defendant, and there be no counter-
part, by secondary evidence of its contents, after due notice

given to the defendant, to produce it. In England, it is
said in Archbold that the legal liability of the defendant to
provide bis apprentice with necessary food, clothing or lodg-
ing will be inferred, even- if it be not expressly stipulated

147;Sec. 215] LEGAL DUTIES, ETC.



148 OFFENCES AGAINST THE PERSON.

for, from the apprenticeship itself, but in Canada, upon an

indictment under section 211, it must be proved that the

defendant had contracted to provide for it, either by parol

or in writing. Prove the wilful refusal or neglect of the

defendant to provide the apprentice with necessary food,

etc.,-as stated in the indictment, and that by such neglect

the prosecutor's life was in danger, or his health was or is

likely to be perrnanently injured.

An indictment alleged in the first count that the

prisoner unlawfully and wilfully neglected and refused to

provide sufficient food for her infant child five years old,
she being able and having the means to do so. The

second count charged that the prisoner unlawfully and

wilfully neglected and refused to provide her infant child

with necessary food, but there was no allegation that she

had the ability or means to do so. The jury returned a

verdict of guilty, on the ground that if the prisoner had

applied to the guardians for relief she would have had it.

Held, that neither count vas proved, as it was not enough

that the prisoner could have obtained the food on applica-

tion to the guardians, and that it is doubtful whether the

second count is good in law: R. v' Rugg, 12 Cox, 16.

It is to be remarked that the indictment in that ease

was under the common law, as, in England, the statute

24 & 25 V. c. 100 applies -only to masters and servants.

The bill as introduced in the House of Lords extended its

provisions to husband and parents, but the Conunous

restricted it to masters: Greaves, Cons. Acts, 56. By the

common law an indictment lies for all inisdeineanours of a

public nature. Thus it lies for a breach of duty which is

not a inere private injury but an outrage upon the moral

duties of society; as for the neglect to provide sufficient

food or other necessaries for an infant of tender years

unable to provide for and take care of itself, for whom the

defendant is obliged by duty to provide, so as thereby to

injure its health.

[Sec. 215
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But the parent must have a present means or ability to

support the child; the possibility of obtaining such relief

is not sufficient; and, by the neglect of such duty, the child

must have suffered a serious injury. An opportunity of

applying to a relieving officer of the union from which the

rmother would have received adequate relief on application

is not a sufficient proof in England of lier having present

means : R. v. Chandler, Dears. 453; R. v. Hogan, 2 Den. 277;

R.y. Phillpot, Dears. 179. But these and similar cases are

no authorities under our present statute in Canada.

In an indictment under s. 19, c. 162, R. S. C., it was not

iiecessary to allege that the defendant had the rneans and

was able to provide the food or clothing nor that his

neglect to do so endangers the life or affects the health of

his wife: R. v. Smith, 2 L. N. 223; R. v.· Scott,

28 L. C. J. 264; but now, in an indictment under section

210, it is necessary to allege that the refusal, omission and

neglect was without lawful excuse and that by such refusal,

omission, and neglect to provide the food, etc., necessary

to his wife, her life has been and is endangered, or lier

health permanently injured, or li-kely to be perrnanently

injured: see R. v. Malter, 7 L. N. 82; R. v. Nasinith, 42

U. C. Q. B. 242.

Held, Armour, J., dissenting, that the evidence of a wife

is inadmissible on the prosecution of her husband for

refusal to support her, under 32-33 V. c. 20, s. 25; R. v.

Bissell, 1 0. R. 514.

As to sections 213 & 214, which are common law rules,

see annotation under section 220, post, and R. v. Salmon,

Wa.b. Lead. Cas. 113, and cases there cited.

ABANDONING INFANTS, ETC., ETC.

216. Every one is guilty of an indictable offence and liable to three years'

imprisonment who unlawfully abandons or exposes any child under the age of

two years, whereby its life is endangered, or its lealth is perinanently injured.

2. The words " abandon " and " expose " include a wilful omission to take

charye of the child on thç part of a person legally bound to do so, and aney mode of
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dealing with it calculated to leave it exposcd to risk without protection. R. S. C.
c. 162, s. 20. 24-25 V. c. 100, s. 27 (Imp.).

Fine, section 958.

The repealed section had the words "or is likely to be
permanently injured," and did not have sub-section 2.

Greaves' Note.-This clause is new. It is intended to
provide for cases where children are abandoned or exposed
under such circumstances that their lives or health may be,
or are likely to be, endangered: see R. v. Hogan, 2 Den.
277; R. v. Cooper, 1 Den. 459, 2 C. & K. 876; R. v. Phill-
pot, Dears. 179; R. v. Gray, Dears. & B. 303, which show
the necessity for this enactment.

Indictnent.- . . . . unlawfully did abandon and
expose a certain child called J. N., then being under the
age of two years, whereby the life of the said child was
endangered (or whereby the health of such child was and

is pe-rnanen tly i-ajured).

In order to sustain this indictment it is only necessary
to prove that the deféndant wilfully abandoned or exposed
the child mentioned in the indictment, that the child was
then under two years of age, and that its life was thereby
endangered, or its health has been and is permanently
injured

A. and B. were indicted for that they " did abandon and
expose a child then being under the age of two years,
whereby the life of the child was endangered." A., the
mother of a child five weeks old, and B. put the child into
a hamper, wrapped up in a shawl, and packed with shavings
and cotton wool, and A., with the connivance of B., took
the hameper to M., about four or five miles off, to the booking
office of the railway station there. She there paid for the
carriage of the hamper, and told the clerk to be very careful
of it, and to send it to G. by the next train, which would
leave M. in ten minutes f rom that time. She said nothing
as to- the contents of the hamper, which was addressed,
"Mr. Carr's, Northoutgate, Gisbro, with care, to be deliv-

[Sec. 216



ered immediately," at which address the father of the child

(a bastard) was then living. The hamper was carried: by

the ordinary passenger train, and delivered at its address

the same evening. The child died three weeks afterwards,

from causes not attributable to the conduct of the prisoners.

On proof of these facts, it was objected for the prisoners

that there was no evidence that the life of the child was

endangered, and that there was no abandonment· and no

exposure of the child within the meaning of the statute.

The objections were overruled and the prisoners found

guilty. Held, that the conviction should be affirmed: R. v.

Falkingham, 11 Cox, 475, Warb. Lead. Cas. 93.

A mother of a child under two years of age brought it

and left it outside the father's house (she not living with

her husband, the father of it). He was inside the house,

and she called out, " Bill, here's your child; I can't keep it.

I arm gone." The father some time afterwards came out,

stepped over the child and went away. About an hour

and a half afterwards, his attention was again called to the

child still lying in the road. His answer was, "It nust

bide there for what he knew, and then the mother ought,

to be taken up for the murder of it." Later on, the chilc

was found by the police in the road, cold and stiff; but, by-

care, it was restored to animation. Held, on a case reserved,

that, though the father had not had the custody of the

child, yet, as lie was by law bound to provide for it, his

allowing it to reinain where lie did was an.abandonnient

and exposure of the child by him, whereby its life was

endangered, within the statute: R. v. White, 12 Cox, 83,

ASSAULT BY MASTERS ON SERVANTS, ETC., ETC.

217. Every one is guilty of an indictable offence and liable to three years'
imprisonment who, being legally liable as master or mistress to provide for any

apprentice or servant, unlawfully does, or causes to be done, any bodily harmn

to any such apprentice or servant so that the life of such apprentice or

servant is endangered-
6

r the health of such apprentice or servant has been, or
is likely to be, permanently injured. R. S. C. c. 62, s. 19.

Chapter 62, R. S. C. cited under this section is "An
Act respecting Copyright."
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Fine, section 958. Verdict of common assault may be

given; R. v. Bissonette, Ramsay's App. Cas. 190. See

annotation under sections 211, 215.

Indictment.-. . . . that A. B. on ... .- then being the

master of one J. N., his apprentice, and then being legally
liable to provide for the said J. N. as his apprentice as

aforesaid, unlawfully in and upon the said J. N. did make
an assault, and him the said J. N. did then beat, wound
and ill-treat, and thereby then did do, cause and occasion
bodily harm to the said J. N. his apprentice as aforesaid,
whereby the life of the said J. N. was endangered and
his health has been and is permanently injured (or is likely
to be permanently injured.)



HOMICIDE.

HOMICIDE.

IMPERIAL CoMMISSIoNERs' REPORT.

"The common law definition of murder is " unlawfully kill-

ing-with malice aforethought." Manslaughter may in effect be

defined as " unlawfully killing without malice aforethought."

The objection to these definitions is that the expression " malice

aforethought," is misleading. This expression, taken in a

popular sense, would be understood to mean, that in order that

homicide may be murder, the act must be premeditated to a

greater or less extent, the jury having in each case to determine

whether such a degree of premeditation existed as deserved the

name."

"This definition, if so understood, would be obviously too

narrow, as without what would commonly be called premedita-

tion, homicide might be committed which would involve public

danger and moral guilt in the highest possible degree."

"Of course, it can be pointed out that every intentional act

may be said to be done aforethought, for the intention must pre-

cede the action. But even with this explanation, the expression is

calculated to mislead any one but a trained lawyer. The inac-

curacy of the definition is still more apparent when we find it

laid down that a person may be guilty of murder who bad no

intention to kill or injure the deceased, or any other person, but
only to commit some other felony, and the injury to the indivi-

dual was a pure accident."

"This conclusion was arrived at by means of the doctrine of
constructive or imnplied malice. In this case, as in the case of
other legal fictions, it is difficult to say how far the doctrine
extended."

"We do not propose on the present occasion to enter upon a
discussion of this subject. It was 4arefully considered before a
committee of the House of Commons, sitting on a bill for the
definition of homicide, introduced by the late Mr. Russell
Gurney, in 1874. It was also considered by the commission on
capital punishment, which reported in 1866."
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"Each of these bodies reported that the present condition of
the law was unsatisfactory, though neither arrived at a definition

which was considered satisfactory."

" The present law may, we think, be stated with sufficient

exactness for our present purpose, somewhat as follows:

Murder is culpable homicide by any act done with malice afore-

thought. Malice aforethought is a coinmon name for all the

following states of mind:-(a) An intent preceding the act to

kill or to do serious bodily injury to the person killed or to any
other person; (b) knowledge that the act done is likely to pro-

duce such consequences, whether coupled with an intention to

produce them or not; (c) an intent to commit any felony; (d) an
intent to resist an officer of justice in the execution of his duty.
Whether (c) is too broadly stated or not is a question open to

doubt, but Sir Michael Foster, perhaps the highest authority on

the subject, says (p. 258) ' A. shooteth at the poultry of B., and
by accident killeth a man. If his intention was to steal the
pQultry, which must be collected from circumstances, it will be
mrder by reason of that felonious intent; but if it was done

wantonly and without that intention, it will be barely man-

slaughter.'"

"It seems to us that the law upon this ,subject ought to be
freed from the element of fiction introduced into it by the ex-

pression of ' malice aforethought,' although the principle that
murder may under certain circumstances be conmitted in the

absence of an actual intention to cause death, ought to be main-
tained. If a person intends to kill, and ddes kill another, or if,
without absolutely intending to kill, he voluntarily inflicts any
bodily injury known to be likely to cause death, being reckless

w'hether death ensues or not, he ought, in our opinion, to be

considered a murderer if death ensues."

" For practical purposes we can make no distinction between

a man who shoots another through the head, expyessly nmeaning

to kiil him, a man who strikes another a violent blow witl a

sword, careless whether lie dies of it or not, and a man who, iii-

tending for some object of bis own to stop the passage of a rail.

way train, contrives an explosion of dynamite or gunpowder

under the engine, hoping indeed that death may not be caused,



IMPERIAL COMMISSIONERS' REPORT.

but determine1 to effect his purpose whether it is so caused or

not."

"This is the general object kept in view, both in the Draft

Code and in the Bill, but tiere is some difference in the extent

to which they go. There is no difference as to the cases in

which the death of the person killed or of some other person is

intended. The Bill included in the definition of murder, all

cases.in which the offender intended to cause, or knew that he

probably would cause 'grievous bodily harm' to any person.

The Draft Code would include all such cases, substituting the

expression ' bodily injury known to the offender to be likely to

cause death ' for ' grievous bodily harn,' whicj, to some èxtent,

narrows the definition given in the Bill. On the other hand, the

Draft Code (section 175) includes all cases in which death is

caused by the infliction of a ' grievous bodily injury,' for the

purpose of facilitating the commission of certain heinous

offences. All these cases would fall within the definition of

murder given in the Bill, according to which it is miurder to

kill by the intentional infliction of grievous bodily harm, irre-

spectively of the purpose for which it is used. Lastly, section

175 in sub-sections (b) & (c) provides that killing by the admin-

istration of stupefying things, or by wilfully stopping the breath,

for the purpose in either case of committing any of the specified

offences, shall be murder, whether the offender knows or not

that death is likely to ensue. According to th'e provisions of the

Bill these cases would amount to murder only if the offender

knew their danger. The difference between the Draft Code

and the Bill upon the whole comes to this : A., in order to facili-

tate-robbery, pusies sometiing into B.'s mouth to stop his

breati and thus to prevent him from crying out ; the death of

B., results. This is murder according to the Draft Code. Ac-

cording' to the Biii, it is murder if A. knew that such an act

would probably cause death ;' manslaughter if he did not. A few

years ago a case occurred in the Western Circuit, which illus-

trates the principle on which this portion of the Draft Code is

framed better than any hypothetical case. An innocent girl, on

ber way to churchs, had to pass over a stile into a narrow, wooded

lane, and then go out of it by a stile on the other side. A ruffian

who knew this lay in wait for ber, muffled hier head in a s'iawl
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to stifle her cries, and proceeded to drag lier down the lane

towards a wood. She died before she reached it. He was exe.

cuted for the inurder. It is plain lie did not mean to lill er,
indeed his object was frustrated in consequence of her not reach-

ing the wood alive, and lie probably was not aware that stifling

her breath for so short a time was dangerous to life; but as the

law at the time was, and now is, the death having been occa-
sioned by violence ised to facilitate the commission of a rape, the

offence was murder. And we believe there are few who would

not think the law defective if such an offencé was not mourder."

"Again, A. stabs B. in the leg, not intending to kill him;

B. dies. According to the Bill, this would be murder if the jury
thought the act showed an intent to do grievous bodily harm, or
if, without such intent, it was done with knowledge that it would

probably cause death or grievous bodily harm. According to
the Draft Code it would be murder if the jury thought the act

was meant to cause B. an injury known to A. to be likely to

cause death, lie being reckless whetlier it caused death or not.
It will thus be seen that the Bill and the Draft Code approach
each other very closely."

" There is no substantial difference between the provisions

of the Draft Code and the Bill dealing with provocation, though

the language and arrangement differ. Each introduces an
alteration of considerable importance into the common law. By
the existing law, the infliction of a blow, or the siglit by the lus-
band of adultery committed with lis wife, may amount to provo-

cation which would reduce murder to manslaugliter. It is pos.
sible that some other insufferable outrages miglt be held to have

the same effect. Theré is no definite authoritative rule on the

subject, but the authorities for saying that words can never

amount to a provocation are weiglity. We are of opinion that

cases may be imagined where language would give a provocation
greater than any ordinary blow. The question whether any

particular act falls or not within this line appears to us to be

pre-eminently a matter of degree for the consideration of the
jury."

The law takes no cognizance of homicide unless death

result from bodily injury, occasioned by some act or
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unlawful omission, as contra-distinguished from death

ocersioned by any influence on the mind, or by any disease

arising from such influence: see s. 223 post. The terms

"'unlawful omission" comprehend every case where

any one, being under any legal obligation to supply food,

clothing or other aid or support, or to do any other act, or

make any other provision for the sustentation of life, or

prevention of injury to life, is guilty of any breach of duty:

s. 209, ante. It is essential to homicide of which the law

takes cognizance that the party. die of the injury done

within one year and a day thereafter: s. 222, post. In

the computation of the year and the day from the time of

the injury, the whole of the day on which the act was done,
or of any day on which the cause of injury was continuing,

is to be reckoned the first. A child in the womb is not a

subject of homicide in respect of any injury inflicted in the

womb, unless it afterwards be born alive; it is otherwise if

a child die within. a year and a day after birth of any

bodily injury inflicted upon such child whilst it was yet in

the womb: 4 Cr. L. Com. Rep. p. XXXII., 8th of March,
1839. S. 219, post.

If a man have a disease which in all likelihood would

terminate his life in a short time, and another give him a

wound or hurt which hastens his death, it is murder or

other species of homicide as the case may be: s. 224,
post. And it has been ruled that though the stroke given

is not in itself so mortal but that with good care it might

be cured, yet if the party die of this wound within a year

and a day, it is murder or other species of homicide as the

case may be. And when a wound, not in itself mortal, for

want of proper applications or from neglect turns to a

gangrene or a fever, and that gangrene or fever is the

immriediate cause of the death of the party wounded, the

party by whom the wound is given is guilty of murder or

manslaughter,. according to the circumstances; s. 225,
post. For though the fever or gangrene, and not the
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wound, be the immediate cause of death, yet the wound

being the cause of the gangrene or fever is the immediate
cause of the death, causa causati. So if one gives wounds
to another, who neglects the cure of them or is disorderly,
and doth not keep that rule which a person wounded
should do, yet if he die it is murder or manslaughter,
according to the circumstances; because if the wounds had
not been the man had not died; and therefore neglect or

disorder in the person who received the wounds shall not
excuse the person wio gave them: 1 Russ. 700.

So if a man be wounded, and the wound become fatal
from the refusal of the party to submit to a surgical
operation: R. v. Holland, 2 M. & Rob. 351; R. v. Pym, 1
Cox, 339; R. v. McIntyre, 2 Cox, 379; R. v. Martin, 5
C. & P. 128; R. v. Webb, 1 M. & Rob. 405. But it is
otherwise if death results not from the injury done, but

from unskilful treatment, or other cause subsequent to the
injury : 4th Rep. Cr. L. Com., p. XXXII., 8th of March,
1839. S. 226, post.

Murder is the killing any person under the king's
peace, with malice prepense or aforethought, ei ther express
or implied by law. Of this description the malice prepense,
inalitia precogitcita, is the chief characteristic, the grand
criterion by which murdér is to be distinguished from any
other species of homicide, and it will therefore be necessary
to inquire concerning the cases in which such malice has
been held to exist. It should, however, be observed that
when the law makes use of the terni malice aforethought,
as descriptive of the crime of iurder, it is not to be
understood merely in the sense of a principle of malevo-
lence to particulars, but as meaning that the act bas been
attended with such circumstances as are the ordinary
symptoms of a wicked, depraved, and nialignant spirit: a
heart regardless of social duty, and deliberately bent upon
mischief. And in general any formed design of doing mis-

chief may be called malice. And, therefore, not such killing
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only as proceeds from premeditated hatred or revenge

against the person killed, but also, in many other cases,
such killing as is accompanied with circumstances that

show the heart to be perversely wicked is adjudged to be
of malice prepense, and consequently murder: 1 Russ.

667.

Malice may be either express or imtplied by law. Ex-

press malice is, when one person kills another with a sedate,
deliberate mind and formed design; such forned design

being evidenced by external circumstances discovering the

inward intention; as lying in wait, antecedent menaces,
former grudges, and concerted schemes to do the party

sonie bodily harm. And malice is implied by law from any

deliberate cruel act committed by one person against an-

other, however sudden ; thus, where a man kills another

suddenly without any, or without a considerable. provoca-

tion, the law implies malice; for no person, unless of an

abandoned heart, would be guilty of such an act upon a

slight or no apparent cause. So if a man wilfully poisons

another; in such a deliberate act the law presumes malice,
though no particular enmity be proved. And where one is

killed in consequence of such a wilful act as shows the per-

son by whom it- is commnitted to be an enemy to all man-

kind, the law will infer a general malice from such depraved

inclination to mischief. And it should be observed as a

general rule, that all homicide is presumed to be malicious,
an( of course amounting to murder, until the contrary

appears from circumstances of alleviation, excuse or justi-

fication; and that it is incumbent upon the prisoner to make

out such circumstances to the satisfaction of the court and

jury, unless they arise out of the evidence produced against
him. It should also be remarked that, where the defence

rests upon soie violent provocation, it will not avail, low-

ever grievous such provocation inay have been, if it appears

that there was an interval of reflection, or a reasonable

tine for the blood to have cooled before the deadly purpose
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was eflected. And provocation will be no answer to proo-f
of express malice; so that, if, upon a provocation received,
one party deliberately and advisedly denounce vengeance

against the other, as by declaring that he will have his blood,
or the like, and afterwards carry his design into execution,
he wili be guilty of murder; although the death happened
so recently after the provocation as that the law might,
apart from such evidence of express malice, have imputed
the act to unadvised passion. But where fresh provocation

intervenes between preconceived malice and the death, it
ought clearly to appear that the killing was upon the ante-
cedent malice; for if there be an old quarrel between A.
and B. and they are reconciled again, and then upon a new
and sudden falling out A. kills B., this is not murder. It.

is not to be presumed that the parties fought upon the old
grudge unless it appear from the whole circumstances of
the fact; but if upon the circumstances it should appear
that the reconciliation was but pretended or counterfeiA
and that the hurt done was upon the.score of the old malice.
then such killing will be murder: 1 Russ. 667.

If a man, after receiving a blow, feigns a reconciliation,

and, after the lapse of a few minutes, invites a renewal of
the aggression, with intent to use a deadly weapon, and on
such renewal uses such weapon with deadly effect, there
is evidence of implied malice to sustain the charge of
murder. But if, after such rec ?nciliation, the aggressor
renews the contest, or attempts to do so, and the other
having a deadly weapon about him, on such sudden re-
newal of the provocation, uses it without previous intent

to do so, there is evidence which may reduce the crime to

manslaughter: R. v. Selten, 11 Cox, 674. Mr Justice

Hannen in his charge to the jury in that case said: "Now,
murder is killing with malice aforethought; but thougi

the malice may be harboured for a long time for the grati-

fication of a cherished revenge, it may, on the other hand,

be generated in a 'man's mind according to the character of



GENERAL REMARKS.

that mind, in a short space of time, and therefore it

becomes the duty of the jury in each case to distinguish

whether such motive had arisen in the mind of the prisoner,
and whether it was for the gratification of suclh malice he

committed the fatal act. But the. law, having regard to

the infirmity of man's nature, admits evidence of such

provocation as is calculated to throw a man's mind off its

balance, so as to show that he committed the act while

under the influence of temporary excitement, and thus to

negative the malice which is of the essence of the crime of
murder. It must not be a light provocation, it must be a

grave provocation; and undoubtedly a blow is regarded by

the law as such a grave provocation; and supposing a
deadly stroke inflicted promptly upon such provocation, a

jury would be justified in regarding the crime as reduced

to manslaughter. But if such a period of time has elapsedi

as would be sufficient to enable the mind to recover its

balance, and it appears that the fatal blow has been struck

in the pursuit of revenge, then the crime will be murder.'

Verdict of manslaughter: see s. 229, post.

in a case of death by stabbing, if the jury is of opiniorrn

that the wound was inflicted by the prisoner while smart-

ing under a provocation so recent and so strong that he
may be considered as not being at the moment the master
of his own understanding, the offence will be manslaughter;
but if there has been, after provocation, sufficient time for
the blood to cool, for reason to resume its seat, before the,
mortal wound was given, the offence will amount to

murder; and if the prisoner displays thought, contrivance
and design in the mode of possessing himself of the weapon,,
and in again replacing it immediately after the blow was
struck, such exercise of contrivance and design denotes;
rather the presence of judgment and reason than of violent
and ungovernable passion: R. v. Hayward, 6 C. & P. 157.

Where a man finds another in the act of adultery with
bis wife, and kills him or her in the first transport of

Cnin. LÂw--11
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passion, he is only guilty of manslaughter and that in the
lowest degree; for the provocation is grievous, such as the
law reasonably concludes cannot be borne in the first

transport of passion; and the court in such cases will not
infliet a severe punishment: 1 Russ. 786 ; see s. 229, post.

But in the· case of the most grievous provocation to
which a man can be exposed, that of finding another in the
act of adultery with his wife, though it would be but
manslaughter if he should kill the adulterer in the first
transport of passion, yet if he kill him deliberately, and
upon revenge, after the fact, and sufficient cooling time, it
would undoubtedly be murder. For let it be observed
that in all possible cases deliberate homicide upon a prin-
ciple of revenge is murder. No man under the protection
of the law is to be the avenger of his own wrongs. If they
are of a nature for which the laws of society will give him

an adequate remedy, thither he ought to resort; but be
they of what nature soever, he ought to bear his lot w'ith
patience, and remember that vengeance belongeth only to
the Most Higlh: Fost. 296.

So, in the case of a father seeing a person in the act of
cominitting an unnatural offence with his son and killing
him instantly, this would be manslaughter, but if he only
hears of it, and goes in search of the person, and meeting
him strikes him with a stick, and afterwards stabs him with
a knife, and kills him, in point of law it will be murder:
R. v. Fisher, 8 C. & P. 182, Warb. Lead. Cas. 112.

If a blow without provocation is wilfully inflicted, the
law infers that it was done with malice aforethought, and
if death ensues the offender is guilty of murder, although
the blow may have been given in a moment c passion: R.
v. Noon, 6 Cox, 137.

Even blows previously received will not extenuate
homicide upon deliberate malice and revenge, especially
where it is to be collected from the circumstances that the
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provocation was sought for the purpose of colouring the
revenge: R. v. Mason, 1 East, P. C. 239.

In R. v. Welsh, 11 Cox, 336,' Keating, J., in summing
up the case to the jury, said: " The prisoner is indicted for
that he killed the deceased feloniously and with malice

aforethought, that is to say, intentionally, without such
provocation as would have excused, or such cause as might

have justified, the act. Malice aforethought means intention
to kill. Whenever one person kills another -intentionally

he does it with malice aforethought; in point of law the

intention signifies the malice. It is for him to show that it
was not so by showing sufficient provocation, which only

reduces the crime to manslaughter, because it tends to

negative the malice. But when that provocation does not
appear the malice aforethought implied in the intention

remains. By the law of England, therefore, all intentional

homicide is prima facie murder. It rests with the party

charged with and proved to have committed it to show,
either by evidence adduced for the purpose, or upon the
facts as they appear, that the homicide took place under

such circumstances as to reduce the crime from murder to

manslaughter. Homicide which would be prima facie

murder may be committed under such circumstances of

provocation as to make it manslaughter, and show that it

was not committed with malice aforethouglit. The question

therefore is, first, whether there is evidence of any such

provocation as could reduce the crime from murder to man-

slaughter; and if there be any such evidence, then it is for

the jury, whether it was such that they can attribute the

act to the violence of passion naturally arising therefrom
and likely to be aroused thereby in the breast of a reason-

able man. The law, therefore, is not, as was represented

by the prisoner's counsel, that if a man commits the crime
under the influence of passion it is mere manslaughter.
The law is, that there must exist such an amount of provo-
cation as would be excited by the circumstances in the mind
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of a reasonable man, and so as to lead the jury to ascribe
the act to the influence of that passion. When the law

says that it allows for the infirmity of human nature, it
does not say that if a man without sufficient provocation

gives way to angry passion, and does not use his reason to,
control it,-the law does not say that an act of homicide,

intentionally committed under the influence of that passion

is excused, or reduced to manslaughter. The law contei-

plates the case of a reasonable nap, and requires that the

provocation shall be such as that such a man might
naturally be induced, in the anger of the moment, to com-

mit the act. Now, I am bound to say that I am unable to
discover in the evidence in this case any provocation which

vould suffice, or approach to such as would suffice, to reduce
the crime to manslaughter. It has been laid down that,
mere words or gestures will not be sufficient to reduce the
offence, and at all events the law is clear that the provoca-
tion must be serious. I have already said that I can

discover no proof of such provocation in the evidence. If
you can discover it you can give effèct to it, but you are
bound not to do so unless satisfied that it was serious.
What I am bound to tell you is that, in law, it is necessary
that there should have been serious provocation in order
to reduce the crime to nanslaughter, as for instance a blow,
and a severe blow, something which might naturally cause
an ordinary and reasonably minded inan to lose his self-

control and commit such an act." Verdict: Guilty of murder.

So also if a man be greatly provoked, as by pulling his
nose or other great indignity, and iminediately kilis the
aggressor, though he is not excusable se defendefdo, since
there is no absolute necessity for doing it to preserve him-

sélf, yet neither is it murder for there is no previous malice;
but it is manslaughter. But in this and every other case of
homicide upon provocation,.if there be a sufficient cooling
time for passion to subside and reason to interpose, and the
person so provoked afterwards kill the other, this is delib-



erate revenge and not heat of blood, and accordingly

amounts to murder: 4 Blacks. 191. S. 229, post.

A packer found a boy stealing .wood in his master's

ground ; he bound him to his horse's tail and beat him ; the

horse took f right and ran away, and dragged the boy on

the ground so that lie died. This was holden to be murder,

for it was a deliberate act and savoured of cruelty: Fost.

292.

At page 632 of Archbold is cited R. v. Rowley; a boy

after fighting with another ran home bleeding to his father;

the father immediately took a staff, ran three-quarters of a

mile, and beat the other boy who died of this blow. And

this was holden to be manslaughter only. But Mr. Justice

Foster, 294, says that he always thought Rowley's case a

very extraordinary one.

Though the general rule of law is that provocation by
words will not reduce the crime of murder to that of man-

slaughter, special circumst'ances attending such a provoca-

tion might be held to take the case out of the general rule;
s. 229, post, has "any insult." In R. v. Rothwell,12 Cox, 147,

Blackburn, J., in summing up, said: "A person who inflicts

a dangerous wound, that is to say a wound of such a nature

as he must know to be dangerous, and death ensues, is

guilty of murder, but there may be such heat of blood and

provocation as to reduce the crime to manslaugliter. A blow

is such a provocation aswill reduce thecrime of inurder tothat

of umanslauglhter. Where, however, there are no blows,there

niust be a provocation equal to blows; it must be at least

as great as blows. For instance a man who discovers his

wife in adultery, and thereupon kills the adulterer, is only

guilty of manslaughter. As a general rule of law no pro-

vocation of words will reduce the crime of murder to that

of nanslaughter; but under special circumstances there

may be such provocation of words as will have that effect;

for instance, if a husband, suddenly hearing froin his wife

that she had conmitted adultery, and he having no idea of
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su h a thing before, were thereupon to kill his wife it

might be manslaughter. Now, in this case, words spoken

by the deceased just previous to the blows inflicted by the
prisoner were these: 'Aye; but I'll take no more for thee, for
I will have no more children of thee; I have done it once,
and I'l do it again,' meaning adultery. Now, what you

will have to consider is, would these words, which were

spoken just previous to the blows, amount to such a provo-

cation as would in an ordinary man, not in a man of vio-

lent or passionate disposition, provoke hin in such a way
as to justify hin in striking her as the prisoner did." Ver-
dict of manslaugliter.

In Sherwood's Case, 1 C. & K. 556, Pollock, C. B., in
summing up said ; " It is true that no provocation by words

only will reduce the crime of murder to that of ian-
slaughter; but it is equally true that every provocation by
blows will not have this effect, particularly when, as in this

case, the prisoner appearsto have resented the blow byusing a

weapon calculated to cause death. Still, however, if tiere
be a provocation by blows, whichwould not of itself render
the killing manslaughtei, but it be aceompanied by such
provocation by means of words and gestures as would be
calculated to produce a degree of exasperation equal to
that which wôuld be produced by a violent blow, I arn not
prepared to say that the law will not regard these circum-
stances as reducing the crime to that of manslaughter only."

When A. finding a trespasser upon his land, in the first
transport of his passion beat him and unluckily killed hui,
and it was holden to be manslaughter, it must be understood
that he beat the trespasser, not with a mischievous inten-
tion, but nerely to chastise him, and to deter hin fron a
future commission of sucli a trespass. For if A. had
knocked his brains out with a bill or hiedgte stake, or iad
killed him by an outrageous beating with an ordiinary
cudgel, beyond the bounds of a sudden resentment, it
would have been murder; these circumstances being sone
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of the genuine symptoms of the mala mens, the heart bent

upon mischief, which enter injo the true notion of malice

in the legal sense of the word. Moir having been greatly

annoyed by persons trespassing upon his farm, repeatedly

gave notice that he would shoot any one who did so, and at

length discharged a pistol at a person who was trespassing,

and wounded him in the thigh, which led to erysipelas, and

the man died. Moir was convicted of murder and executed:

1 Russ. 718; s. 227,post. See Imp. Comm. note on that case

under s. 53, ante.

Malice in its legal sense denotes a wrongful act doue

intentionally, without just cause or excuse. 'Per Little-

dale, J., in McPherson v. Daniels, 10 B. & C. 272; and

Cresswell, J., in R. v. Noon, 6 Cox; 137

" We must settle what is meant by the term malice. The

legal import of this term differs from its acceptation in common

conversation. It is not, as in ordinary speech, only an expres-

sion of hatred and ill-will to an individual, but means any

wicked or mischievous intention of the mind.

"Thus, in the crime of murder which is always stated in the

indictment to be committed with malice aforethought, it is

neither necessary in support of such indictment to show that the

prisoner had any enmity to the deceased, nor would proof of

absence of ill-will furnish the accused with any defence, when it

is proved that the act of killing was intentional and don,

without any justifiable cause." Per.Best, J., in R. v. Harvey,
2 B. & C. 268.

The nature of implied malice is illustrated by th.,

naxim " Cidpa lata dolo quitparatur."

Malice aforethought, which makes a felonious killing
murder, nay be practically defined to be not actual mwdic

or actual aforethougqht, or any other particular actual state
of the mind, but any sucli combination of wrongful deed
and mental culpability as judicial usage has determined to

be sufficient to render that mnurder which else would be
only mnanslaughter. One proposition is plain : that an

167



168 HOMICIDE.

actual intent to take life is not a necessary ingredient in

murder, any more than it is in manslaughter. Where the

prisoner fired a loaded pistol at a person on horseback, and

the ball took effect on another, whose death it caused, the

.offence was held to be inurder; though the motive for

firing it was not to kill the man, but only to frighten his

horse, and cause the horse to throw him: 2 Bishop, Cr. L.

075, 676,-682; s. 227, post.

In Grey's case the defendant, a blacksmith, had broken,
with a rod _f iron, the skull of his servant, whom lie dicl

not mean to kill, and this was held to be murder; foi,
says the report, if a father, master, or school-master will

correct his child, servant:-or scholar, lie must do it with
sucli things as are fit for correction, and not with such
instruments as nay probably kill them: Kel. 99.

A person driving a cart or other carriage happeneth to

kill. If lie saw or had timely notiae of the mischief likely

to ensue, and yet diove on, it will be murder; for it was

wilfully and deliberately done. If he might have~seen

the danger, but did not look before hii, it will be nian-

slaughter 'for want of due circumspection. But if the

acèident happened in such a manner that no want of due

care could be inputed to the driiver it will be accidental

death, and the driver will be excused: Fost. 263.

Furither, if there be an ex-il intent, though that intent

extendeth not to death, it is murder. Thus if a inan,
knowing that ianv people are in the street, throw a stone

over a wall, intending only to frigliten them or to give

thei a little hurt, ani thereupon one is killed, this is mur-

der for he had au ill intent, thougli that intent extendeth

not to death, and thoughi he knew not the party slain:

3 Inst. 57: s. 227, post.

Although the ialice in mnuider is what is called " m«lice
aforethoiught" yet there is no particular period of tine

during ïvîich it is necessary it should have existed, or the:

prisonei- should have conteimplated the homicide. If, for
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example, the intent to kill or to do other great·bodily harm
is executed the instant it springs into the mind, the offence
is as'truly murder as if it had dwelt there for a' longer
period: 2 Bishop, Cr. L. 677.

Where a person fires at another a fire-arm, knowing it
to be loaded, and thereupon intending either ·to kill or to do

grievous bodily harm, if death ensues the crime is nurder;

and,if in sucli case, the person who fires the weapon, though
he does not know that it is loaded, has taken no care to

ascertain, it is mnanslaughter: R. v. Campbell, Il Cox, 323.

If an action, unlawful in itself, be done deliberately,
and with intention of mischief or great bodily harm to

particular individuals, or of mischief indiscriminately fall

it where it nay, and death ensue against or beside the ori-
ginal intention of the party, it will be murder: 1 Russ.

739. If a man deliberately shoot at A. and miss him, but
kill B., this is murder: 1 Hale, 438. So where A. gave a

p isoned apple to his wife, intending to poison her, and the
wife, ignorant of the inatter; gave it to a child who took it

and died, this was held murder in A., though le, being

present at the time, endeavoured to dissuade his wife from

giving the apple to the child: Hale, loc. cit. ; s. 227, post.

So if a person give imedicine to a woman to procure an

abortion, by which the woian is killed, the act was held
clearly to be nurder, for, though the death of the womuan

was not intended, the act is of a nature deliberate and ia-

licious, and necessarily attended with great danger to the

peison on whom it was practised : 1 East, P. C. 230, 254:
s 2271, pAst.

WXhenever one does aTi act with tye design of conunit-

ting uny felon y, thought not a felony da ngeroas to h uma n

1le, yet, if the life of another is accidentally taken, his

otence is ipurder. " So if alinan set fire to a Louse, where-

by a peison in it is burned to death, lie is guilty of imurder,
even if lie lad no idea that anv one was or weas likelv to
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be there: 1 Russ. 741, and Greaves' note to it. That is not

law now; see ss. 227, 228, post.

In R. v. Lee, 4 F. & F. 63, Pollock, C.B., told the jury
"that if two or more persons go out to commit a felony

with intent that personal violence shall be used in its com,-

mittal, and such violence is used and causes death, then they

are all guilty of murder, even although death was-not in-

tended." That is now lim)ited to the offences mentioneed i
s-s. 2, s. 228, post.

Where two persons go out with the common object of

robbing a third person, and one of. them, in pursuit of that

comnion object, does an act which causes the death of that

third person, under sucli circumstances as to be murder in

him Who does the act, it is murder in the other also: R. v.
Jackson, 7 Cox, 357.

If a man intends to maim and causes death, and it can

be made out most distinctly that he did not mean to kill

yet if he does acts and uses means for the purpose of

accomplishing that limited object, and they are calculated
to produce death, and death ensues, by the law of Eng-
land that is murder, although the man did not mean tb
kill. It is not necessary to prove an intention to kill; it

is only necessary to prove an intention to inflict an injury
that might be dangerous to life, and that it resulted iii
death. A party may be convicted upon an indictinent for

inurder by evidence that would have no tendency to prove
that there was any intent to kill, nay, by evidence that

inight clearly show that he meant to stop short of death,

and even take some means to prevent death; hut if tint

illegal act of his produces death that is iurder: R. v.

Sdvi, 10 Cox, note b., 181 ; s. 227, posýt.

A common and plain rule on this subject,"says B3islopi

2 Cr. L. 694, " is that, whenever one does an act with thie

design of committing any fekny, though not a felony lant-

gerous to human life, yet, if the life of another is accident-

allv taken, his offence is imurder." Or in the language of
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Baron Bramwell, in R. v. Horsey, 3 F. & F. 287 ; " the law

laid down was that where a prisoner, in the course of com-

rnitting a felony, caused the death of a human being, that

was iurder, even thoughhe dicd not intend it;" see Greaves'

1ote, 1 Russ. 742, & s. 228, s-s. 2, post.

And if the act committed or attempted is only a mis-

demeanour, yet the " accidental " causing of death, in

consequence of this act, is murder, if the misdemeanour is

one endangering human life: Bishop, 2 Cr. L. 691.

If a large stone be thrown at one with a deliberate in-

tention to hurt, though not to kill him, and, by accident,
it kill him, or any other, this is murder: 1 Hale, 440, 1

Russ., 742. Also, where the intent is to do some great

bodily iarm to another, and death ensues, it will be mur-

der: as if A. intend only to beat B. in anger, or from pre-

conceived malice, and happen to kill him, it will be no ex-

cuse that lie did not intend all the nischtif that followed:

for what lie did was malun in se, and lie must be answer-

able for all its consequences : he beat B. with an intention

of doing himn some bodily harm, and is therefore answerable

for ail the harm he did. In Foster, 261, it is said: "If an

action unlawful in itself be . done deliberately and with

intention of mischief' or great bodily harin to. particulars,

or of mischief indiscrininately fall it where it may, and

death ensue against or besi<le the original intention of the
porty, it vill be murder. But if such mischievous interi

tion doth not appear, whiclh is matter of fact and to be

collected fron circuinstances, and the act was done heed-

ksi· and incautiously, it will be inanslaurhter, not

accidental death, because the act upon wlich deati ensued

was unlaw fuil."

Extreine necessity of hunger does not justify homicide

Rl. v. Dudley, 15 Cox, 624, 14 Q. B. D. 273.

If two persons enter into an agreement to commit

suici.le t egether, anid the ineans emnployed kill one of them
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.only, the survivor is guilty of murder: R. v. Jessop, 16 Cox
204; s. 237,post.

The circumstance of a person having acted under %n
irresistible influence to the commission of homicide is no

defence, if at the time he committed the act he knew he

vas doing what was wrong: R. v. Haynes, 1 F. & F. 666;
see s. 11 ante.

On an indictment for mnurder, it being proved that the
prisoner, a soldier, siot his officer through the head, the

only evidence for the defence being that the act was sudden,
without apparent motive, and that lie had been addicted to

drink, and had been suffering under depression; Held, that
this -was not enough to raise the defence of insanity; that
the sole question was whether the prisoner fired the gun
intending to kill; and that his expressions soon after tihe

act vere evidence of this, and that alleged inadequacy of

motive was immaterial, the question being, not motive, but

intent: R. v. Dixon, il Cox, 341.

Killing a man wlho was out at night diressed in- white as
a ghost, for the purpose of frightening the neighboiurhood, is
murder; it is no excuse tiat lie could not otherw ise be

taken: 1 Russ. 749.

Forcing a person to do an act which is likely to pioduce

and does produce death is murder; so, if the deceased threw
himiself out of a window, or in a river, to avoid the violence
of the prisoner: 1 Russ. 676; R. v. Pitts, Car. & M. 284;

R. v. Halliday, 6 Times L. R. 109; s. 220, post.

If two persons fight, and one overpowers the other and

knocks him down, and puts a rope round bis neck, amd
strangles him, this will be imurder : R. v. Shaw, 6 C. & P.

372.

If a person being in possession of a deadly weapon

e4ters into a contest with another, intending at the tiineto

avail himnself of it, and in the course of the contest aetually
us4s it, and kills the other, it wvill he nmurder : but if he did
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not intend to use it when he began the contest, but used it

in the heat of passion, in consequence of an attack made
upon him, it will be manslaughter. If he uses it to protect

his own life or to protect himself from such serious bodily
harm as would give him a reasonable apprehension that his
life was in immediate danger, having no other means of

defence, and no means of escape, and retreating as far as he
can, it vill be justifiable homicide : R. v. Smith, 8 C. & P.
160.

A person cannot be indicted for murder in procuring

another to be executed, by falsely charging him with a

crime of which he was innocent: R. v. Macdaniel, 1 Leach..
44; see now s. 221.

Child inwrder.-To justify a conviction on an indict-

ment charging a woman with the wilful murder of a child
of which she was delivered, and which was born alive, the

jury must be satisfled affirmatively that the whole body
was brought alive into the world; and it is not sufficient
that the child has breathed in the progress of the birth: R.
v. Poulton, 5 C. & P. 329; R. v. Enoch, 5 C. & P. 539. If a

child has been wholly produced from the body of its mother,
and she ,wilfully and of malice aforethought strangles it
while it is alive, and has an independent circulation, this is
murder, although the child is still attached to its mother by
the umbilical cord: R. v. Trilloe, 2 Moo. 260. A prisoner

.was charged with the murder of lier new-born child by
cutting off its head: IIeld, that, in order to justify a convic-
tion for mnurder, the jury must be satisfied that the entire
child was actually born into the world in a living state;
and that the fa~ct of its having b-eathed is not a decisive
proof that it was born alive, as it mnay have breathed and
vet (lied before birth: R. v. Sellis, 7 C. & P. S50; R. v.
Handley, 13 Cox, 79 ; s. 219, post.

An infant in its nother's vonb is not considered as a
person who can )e killed within thè description 4f mnurder
or manslaughter. The rule is thus: it nust be boru, every
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part of it must have come fron the mother, before. the
killing of it will constitute a felonious homicide: R. v.
Wright, 9 C. & P. 754; R. v. Brain, 6 C. & P. 349 ; i Russ.
670; 2 Bishop, Cr. L. 632. Giving a child, whilst in the
act of being born, a mortal wound in the head as soon as
the head appears, and before the child has breathed, will, if
the child is afterwards born alive and dies thereof, and there
is malice, be murder; but if there is not malice, man-
slaughter: R. v. Senior, 1 Moo. 316; 1 Lewin, 183; s. 219,

post.

JIwrder by poisoning.-Of all the forms of death by
which human nature may be overcome, the most detest-

able is that of poison: because it can, of all others, be the
least prevented either by manhood or forethought : 3 Inst.
48. He that wilfully gives poison to another, that hath
provoked him or not, is guilty of wilful murder; the
reason is because it is an act of deliberation odious in law,
and presumes malice: 1 Hale, 455. A prisoner was
indicted for the inurder of her infant child by poison. She

purchased a bottle of laudanum, and directed the person
who had the care of the child to give it a teaspoonful every
night. That person did not do so but put the bottle on

the mantel-piece, where another little child found it and
gave part of the contents to the prisoner's child who soon
after died: held, that the administering of the laudanum
by the child wvas as nuch, in point of law, an administering
by the prisoner as if she herself had actually administered
it vith her own hand: R. v. Michael, 2 Moo. 120. On a
trial for murder by poisoning statements made by the
deceased in a conversation shortly before the time at which
the poison is supposed to have been administered are
evidence to prove the state of his health at that time: R

v. Johnston, 2 C. & K.. 354. On 4n indict ment for the
mnurder of A., evidence is not admissible that three others

in the same family died of similar poison, and that the
prisoner was at all the deaths, and administered something
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to two of his patients: R. v. Winslow, 8 Cox, 397. On

an indictment against a woman for the murder of her

husband by arsenic, in September, evidence was tendered,
on behalf of the prosecution, of arsenic having been taken

by her two sons, one of whom died in December and the

other in March subsequently, and also by a third son, who
took arsenic in April following but did not die. Proof was

given of a similarity of symptoms in the four cases.
Evidence was also tendered that she lived in the same

house with her husband and sons, and that she prepared

their tea, cooked their victuals, and distributed them to

the four parties: held, that this evidence was admissible
for the purpose of proving, first, that the deceased husband
actually died of arsenic; secondly, that his death was not

accidental; and that it was not inadmissible by reason of
its tendency to prove or create a suspicion of-a subsequent

felonv: R. v. Geering, 18 L. J. M. C. 215. Upon the trial
of a husband and wife for the murder of the mother of the
former by administering arsenic to her, for the purpose of
rebutting the inference that the arsenic had been taken by
accident evidence was admitted that the male prisoner's
first wife bad been poisoned nine months previously; that
the wonan who waited upon her, and occasionally tasted
her food, sbewed symptoms of having taken poison; that
the food was always prepared by the female prisoner; and
that the two prisoners, thionly other persons in the house,
were not affected witb a'ny symptoms of poison: R. v.
Garner, 4 F. & F. 346. ýnd Archibald, J., after consulting
Pollock, C.B., in'11. V.Cotton, 12 Cox, 400, held, that
where a prisoner was charged with the murder of lier
child by' poison, and the defence was that its death resulted
fromn an accidental taking of shch poison, evidence to prove
that two other children of hers and a lodger ini her house
had died previous to the present*charge after having been
attended by lier was admissible: see R. v. Roden, 12
Cox, 630.
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MUIRDER BY KILLING OFFICERS OF JUSTICE.

Ministers of justice, as bailiffs, constables, watchmen,

etc. (either civil or criminal justice), while in the execution
of their offices, are under the peculiar protection of the

law ; -a protection founded in wisdom and equity, and in
every principle of political justice, for without it the pub-
lie tranquility cannot possibly be maintained, or private
property secured. For these reasons the killing of officers
so employed has been deemed murder of malice prepense
as being an outrage wilfully committed in defiance of the
justice of the kingdom. The law extends the sane protec-
tion to any person acting in aid of an officer of justice,
whether specially called thereunto or not. And a public

officer is to be considered as acting strictly in discharge of
his duty, not only while executing the process intrusted to
him, but likewise while he is coming to perform, and
returning from the performance of his duty: s. 228, post.

He is under the protection of the law eundo, mnoracndo
et recleundo. And, therefore, if coming to perforn his office
he meets with great opposition and retires, and in the
retreat is killed, this Will be murder. Upon the same prin-
ciples, if he meets with opposition by the way, and is
killed before he comes to the place (such opposition being
intended to prevent his performing his duty), this will also
be murder: Roscoe, 697; 1 Russ. 732. But the defendant
must be proved to have known that the deceased was a
public officer, and in the legal discharge of his duty as
such for if lie had no knowledge of the officer's authority
or business the killing will be mnanslaughter only: s. 229,
s-s. 4, post.

in order to render the killing of an officer of justice,
whether lie is authorized in right' of his office or by war-
rant, amount to murder, upon his interference with an
affray, it is necessary that he should have given some noti-

fication of his being an officer, and of the intent with wlich
he interfered: R. v. Gordon, 1 East, P. C.315, 352: s. 32, ante.
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Where a constable interferes in an affray to keep the
peace, and is killed, such of the persons.concerned in killing
nin as knew him to be a constable are guilty of miurder,
and such as did not know it of manslaughter only: 1 Hale,
446. But it hath been adjudged that if a justice of the

peace, constable or watchman, or even a private person, be
killed in endeavouring to part those whom he sees fighting,

the person by whom he is killed is guilty of murder; yet
it hath been resolved, that if the third person slain in such

a sudden. affray do not give notice for what purpose he

comes, by commanding the parties in the king's name to

keep the peace, or otherwise manifestly shewing his inten-
tion to be not to take part in the quarrel but to appease it,
he who kills him is guilty of inanslaughter only, for he
might suspect that he came to side with his adversary ;
but if the persoli interposing in such case be an officer

within his proper district, and known, or generally acknow-
ledged to bear the office he assuneth, the law will presume

that the party killing had due notice of his intent, especially
if it be in the day time: 1 Hawk. 101.

Killing an-officer will amount to murder, thouglh he liad
no warrant, and was not present when any felony was
coinitted, and takes the party upon a charge only, and
thoigli such charge does not in terns specify all the par-
ticubrs necessary to constitute fhe felony : R. v Ford,,
R. & R. 329; see Rafferty v. The People, 12 Cox, 617
R. v. Carey, 14 Cox, 214.

Killing an officer who aftempts to arrest a man will be
murder, thouglh the officer haU no warrant, and thougli the
man has done nothing for which le.was liable to be arrested,
if the officer has a charge against hii for felonv, and the
man knows the individual to be an officer, thougl the
office dooes not notify to him that. lie lias such. a charge :
B. v. Woolmer, 1 Moo. 334 : s. 32, (nte.

So, where a man seen atteinpting to commit a felony on
fresh pursuit kils his pursuer, it is as iuchi mourder as if
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the party were killed while attempting to take the defend-
ant in the act, for any person, whether a peace officer or
not, has power to arrest a person attempting to commit or

actually comnitting a felony: R. v. Howarth, 1 Moo. 207.

If a person is playing music in a public thoroughfare,
and thereby collects together a crov¡¢d of people, a police-
iman is justifled in desiring him to go on, and in laying his
hand on him and slightly pushing him, if it is only done
to give effect to his remonstrance and if the person, on so
small a provocation, strikes the policeman with a dangerous
weapon and kills him, it will be murder, but otherwise if
the policeman gives him a blow and knocks him down: R.
v. Hagan, 8 C. & P. 167.

MURDER.-KILLING BY OFFICERS OF JUSTICE.

Where an officer of justice, in endeavouring to execute
his duty, kills a man, this is justifiable homicide, or man-
slaughter, or murder, according to circumstances. Where
an officer of justice is resisted in the legal execution of his
duty he may repel force by force and if, in doing so, he
kills the party resisting him, it is justifiable homicide: and
this in civil as well as in criminal cases : 1 Hale, 494; 2
Hale, 118. And the same as to persons acting in aid of
such officer. Thus if a peace officer have a legal warrant
against B.for felony,or if B.stand indicted forfelony,in these
cases if B. resist,and in the struggle be killed by the officeror
any person acting in aid of him, the killing is justifi-
able: Fost. 318; s. 33, et seq., ante. So, if a private
person attempt to arrest one who cominits a felony
in his presence or interferes to suppress an affray,
and lie resists, and kill the person resisting, this

is also justifiable homicide: 1 Hale, 481, 484. Still

there *must be an apparent necessity for the killing:
for if the officer were to kill after the resisting had ceased,
or if there were no reasonable necessity for the violence

used upon the part of the officer, the killing would be ian-

slaughter at the least. Also, in order to justify an officer
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or pi-ivate person in these cases, it is necessary that they
should, at the time, be in the act of legally executing a

duty imposed upon them by law, and under such circum-

stances that, if the officer or private person were killed, it
would have been murder; for if the circumstances of the

case were such that it would have been manslaughter only
to kill the officer or private person, it will be manslaughter

at least, in the officer or private person to kill the party

resisting : Fost. 318; 1 Hale, 490. If the prisoners in a

gaol, or going to a gaol, assault the gaoler or officer, and he,
in his defence, kill any of thein, it, is justifiable, for the

sake of preventing an escape: 1 Hale, 496: ss. 35, 36, ante.

Where an officer or private person, laving legal

authority to apprehend a man, attempts to do so, and the

man, instead of resisting, flies, or resists and then flies, and

is killed by the officer or private person in the pursuit, if

the offence with which the man was charged were a

treason or a felony, or a dangerous wound given, and he

could not otherwise be apprehended, the homicide is justi-

fiable but if charged with a breach of the peace or other

misdemeanour merely, or if the arrest were intended in a

civil suit, or if a press-gang kill a seainan or other person
fing from themn, the killing in these cases would be

mulIrdler, unless, indeed, the homicide were occasioned by
miîeanîs not likely or intended to kill, such as tripping u)

his lieels, giving him a blow of an ordinary cudgel, or otier

weapon not likely to kill, or the like; in which case the

hoiîicide, at most, would be nanslaughter only. In case of

a riot or rebellious assenbly, the officers endeavourinîg to

disperse the nob are justifiable in killing any of them,

both at conunon law and by the Riot Act, if the riot cannot

otherwise be suppressed: Archbold, 646; ss. 36, 40, 83, antè.

DUELLING.

Wlere w'ords of reproach or other sudden provocations
have led to blows and mîutual combat, and death lias

enîsued, the important inquiry will be, whether the occasion
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was altogether sudden and not the resulit of preconceived
anger or malice; for in no case will the killing, though in
mutual combat, admit of alleviatiôn if the fighting were
upon malice. Thus a party killing another in a deliberate

duel is guilty of murder: 1 Russ. 727.

Where, upon a previous agreement, and after there has
been time for the blood to cool, two persons meet with
deadly weapons, and one of them is killed, the party who
occasions the death is guilty of murder, and the seconds
also are equally g&ilty; and with respect to others shewn

to be present the question is: Did they give their aid and
assistance -by their countenance and encouragement of the

principals in the contest ? mere presence will not be suffi-

cient; but if they sustain the principals either by advice

or assistance, or go to the ground for the purpose of
encouraging and forwarding the unlawful conflict, although
they do not say or do anything, yet, if they are present
assisting and encouraging by their presence at the moment

when the fatal shot is fired, they are, in taw, guilty of the

crime of murder: R. v. Young, 8 C. & P. 644.

Where two persons go out to fight a deliberate duel and
death ensues, all persons who are present, encouraging and

promoting that death, will be guilty of murder. And the

person who acted as the second of the deceased person in

such a duel nay be convicted of murder, on an indictiment

charging him with being present, aiding and abetting the

person by whose act the death of his principal was

occasioned: R. v. Cuddy, 1 C. & K. 210; s. 61, g 10.
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MANSLAUGHTER.

(Section 230, post.)

Indictnent.- The jurors that A. B.
on at in the county did unlawfully
kill and slay one

It need not conclude contra formnam stattdi: R. v.
Chatburn, 1 Moo. 403. Nor is it necessary where the man-
slaughter arises from an act of omission, that such act of
omission should be stated in the indictment: R. v. Smith,
11 Cox, 210.

Manslaughter is principally distinguishable from mur-

der in this, that though the act which occasions the death
is unlawful, or likely to be attended with bodily mischief,
yet the malice, either express or implied, which is the very
essence of murder is presumed to be wanting in man-
slaughter, the act being rather imputed to the infirmity of
human nature: Roscoe, 638; Fost. 290.

In this species of homicide malice, which is the main
ingredient and characteristic of murder, is considered to be
wanting; and though manslaughter is in its degree felonious,
yet it is imputed by the benignity of the law to human
infirmity; to infirmity which, though in the eye of the law
criminal, is considered as incident to the frailty of the
human constitution. In order to make an abettor to a man-
slaughter a principal in the felony, he must be present
aiding and abetting the fact committed. It was formerly
considered that there could not be any accessories before
the fact in any case of manslaughter, because it was pre-
sumed to be altogether sudden, and without premeditation.
And it was laid down that if the indictment be for murder
against A. and that B. and C. were counselling and abetting
as accessories before only (and not as present aiding and
abetting, for such are principals), if A. be found guilty only
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of manslauglhter, and acquitted of murder, the accessories
before will be thereby discharged. But the position ought
to be limited to these cases where the killing is sudden and
unpremeditated, foi, there are cases of manslaughter where
there may be accessories. Thus a man may be such an
accessory by purchasing poison for .a pregnant woman to
take in order to procure abortion, and which she takes and
thereby causes her death: R. v. Gaylor, Dears. & B. 288. If,
therefore, upon an indictment against the principal and an
accessory after the fact for murder the offence of the
principal be reduced to manslaughter, the accessory may

be convicted as accessory to the manslaughter: 1 Russ. 783.

Manslaughter is homicide not under the influence of
malice: R. v. Taylor, 2 Levin, 215.

The severMl instances of manslaughter may be considered
in the following order: . Cases of provocation. 2. Cases
of mutual combat. 3. Cases of resistance to officers of

justice, to persons actidg in their aid, and to private persons
lawfully interfering to apprehend felons, or to prevent a
breach of the peace. 4. Cases where the killing takes place
in the prosecution of some criminal, unlawful or wanton
act. 5. Cases where the killing takes place in consequence
of some lawful act being criminally or improperly per-
formed, or of some act performed -yithout lawful authority:

1Russ. loc. cit.

CASES OF PROVOCATION.

Whenever death ensues from the sudden transport of
passion, or heat of blood upon a reasonable provocation, and
without malice, it is considered as solely imputable to
human infirmity and the offence vill be manslaughter. It
should be remembered that the'person sheltering himself
under this plea of provocation must make out the circum-
stances of alleviation to the satisfaction of the court and
jury unless they arise out of the evidence produced against
him, as the presumption of law deems all homicide to be
malicious until the contrary is proved. The most grievous
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worrds of reproach, contemptuous and insulting actions or

gestures, or' trespasses against lands or goods, will not

free the party killing from the guilt of murder, if upon such.

provocation a deadly weapon was made use of, or an inten-

tion to kill, or to do some great bodily harm, was otherwise

manifested. But if no such weapon be used, or intention

manifested, and the party so provoked give the other a box

on the ear or strike with a stick or other weapon not likely

to kill, and kill him unluckily and against bis intention, it
will be only manslaughter. Where an assault is made with

violence or circumstances of indignity upon a man's person,
as by pulling hi by the nose, and the party so assaulted

kilis the aggressor,the crime will bé reduced to manslaughter

in case it appears that the assault was resented immediately,
and the aggressor killed in the heat of blood, the furor

brevis occasioned by the provocation. So if A. be passing

along the street, and B. meeting him (there being con-

venient distance between A. and the wall) take the wall of

hii and jostle him, and thereupon A. kill B., it is said that

such jostling would amount to provocation which would

make the killing only manslaughter.

And again it appears to have been considered that where
A. riding on the road B. whipped the horse of A. out of the

track, and then A. alighted and killed B. it was only man-
slaughter. But in the two last cases it should seem that

the first aggression must have been accoinpanied with cir-
cunstances of great violence or insolence; for it is not everv
trivial provocation w'hich, in point of law, amounts to ain
assault, that will of course reduce the crime of the party
killing to manslaughter. Even a blow will not be consi-
dered as sufficient provocation to extenuate in cases where
the revenge is disproportioned to the injury, and outrageous
;nd barbarous iii its nature but where the blow which gave

the provocation bas been so violent as reasonably to have
caused a sudden transport of passion and heat of blood, the
killing vhich ensued bas been regarded as the consequence
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of human infirnity, and entitled to le'iet consideration:
1 Russ. 784. For cases on this defence of provocation: see
ante, pp. 159, et seq.

In R. v. Fisher, 8,C. & P. 182, 1 Russ. 725, it was ruled
that whether the blood bas had time to cool or not is a
question for the court and not for the jury, but it is for the

jury to find what length of time elapsed between the pro-
vocation received, and the act done. But in R. v. Lynch,
5 C. & P. 324: R. v. Hayward, 6 C. & P. 157; R. v. Eagle,
2 F. &. F 827; the question, whether or not the blow was
struck before the blood had time to cool and in the heat of
passion, was left to the jury; and this seems now settled to
be the law on the question. The English coinmissioners,
4th Report, p. XXV, are also of opinion that " the law may
pronounce whether any extenuating occasion of provoca-
tion existed, but it is for the jury to decide whether the
offender acted solely on that provocation, or was guilty of
a nialicious excess in respect of the instrument used or lie
mnanner of using it :" see s. 229, post.

Cases of mutual combat.-Where, upon words of re-

proach, or any other sudden provocation, the parties conie

to blows, and a combat ensues, no undue advantage being
sought or taken on either side, if death happen under such

cireumstances the offence of the party killing will amount

only to manslaughter. If A. bas formed a deliberate design
to kill B. and after this they meet and have a quarrel and

imany blows pass, and A. kills B., this will be murder if the

jury is·of opinion that the death was in consequence of

previous malice, and not of the sudden provocation: R. v.

Kirkham, 8 C. & P. 115. If, after an exchange of blows on
equal terms, one of the parties on a sudden and without

any such intention at the commencement of the affray

snatches up a deadly weapon and kills the other party

with it, such killing will only amount to manslaughter;
but it will amount to inurder if lie placed the weapon,
before they began to filght, so that he might use it during
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the affray: 1 Russ. 731; R. v. Kessal, 1 C. & P. 437; R. v.
Whiteley, 1 Lewin, 173.

Where there had been mutual blows, and then, upon one

of the parties being pushed down on the ground, the other
stamped upon his stornach and belly with great force, and

thereby killed him, it was considered only to be man-

slaughter: R. v. Ayes; R. & R. 166; sed qure.

If two persons be fighting, and another interfere with

intent to part them but do not signify such intent, and

he be killed by one of the combatants, this is but man-

slaughter.

A sparring match with gloves fairly conducted in a pri-

vate room is not unlawful, and therefore death caused by
an injury received during such a match does not amount to
manslaughter: R. v. Young, 10 Cox, 371.

Caises of resistance to officers of justice, to persons
ac:cig in their aid, and to private persons lawfully

iefrering to apprehe-nd felons or to prevent a breach
îjf the peace. See s. 229, s-s. 4. Attempting illegally to

arrest a man is sufficient to reduce killing the person
mnaking the attempt to manslaughter, though the arrest
was not actually made, and though the prisoner had armed
hinself with a deadly weapon to resist such attempt, if
the prisoner was in such a situation that he could not
have escaped from the arrest; and it is not necessary that
lie should have given warning to the person attempting to
arrest him before he struck the blow: R. v. Thompson, 1
Moo. 80: s. 229, post.

If a constable takes a rnan without warrant upon a
charge which gives him no authority to do so, and the pri-
soner runs away and is pursued by J. S., who was with the
constable at the time, and charged by hiin to assist, and
the ian kills J. S. to prevent his retaking him, it will not
be murder but manslaughter only; because if the original
arrest was illegal the recaption would have been so like-
Wise: R. v. Curvan. 1 Moo. 132.
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Where a common soldier stabbed a sergeant in the sane

regiment who had arrested him for some alleged misde-
meanour, held, that as the articles of war were not produced,
by which the arrest might have been justified, it was only
manslaughter as no @ûthority appeared for the arrest : R. v.
Withers, 1 East, P. C. 295.

A warrant leaving a blank for the christian name of the

person to be apprehended, and giving no reason for omit-

ting it but describing him only as the son of J. S. (it

appearing that J. S. had four sons, all living in his house),
and stating the charge to be for assaulting A. without par-

tieularizing the time, place or any other circumnstances of
the assault, is too general and unspecific. A resistance to
an arrest thereon, and killing the person attempting to ex-

ecute it, will not be murder: R. v. Hood, 1 Moo. 281. Thig

is not now law ; s. 229, post.

A constable having a warrant to apprehend A. gave it

to his son, who in attempting to arrest A. was stabbed by

him with a knife which A. happened to have in his hand
at the tine, the constable then being in sight, but a quar-

ter of a mile off: held, that this arrest was illegal, and
that if death had ensued this would have been ianslaugh-
ter only unless it wias shown that A. had prepared the
knife beforehand to resist the illegal violence: R. v.
Patience, 7 C. & P. 795.

In order to justify an arrest even by an officer, under a
warrant, for a mere nisdemeanour, it is necessarv that he
should have the warrant with hiin at the time. Therefore,
in a case where the officer, althougi he had seen the war-
rant, had it not with himïi at the time, and it did not appear
that the party knew of it; held, that the arrest was not

lawful; and the persoii against whoin the warrant was
issied resisting apprehension and killing the ofdicer ;held,
that it was manslaMtghiter only : R. v. Chapman, 12 Cox, 4;

s. 32 ante.
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"If a prisoner, having been lawfully apprehended by a
police constable on a criminal charge, uses violence to the
constable, or to any one lawfully aiding or assisting him, which
causes death, and does so with intent to inflict grievous bodily

harm, lie is guilty of murder; and so if he does so only with
intent to escape. -But if, in the course of the struggle, he acci-

dentally causes an injury it would be manslaughter. Suppose
a constable, having a good and a bad warrant, arrest a man on

the bad warrant only which he allows the man to read who sees
it is void and resists his arrest on that ground, and the result is
the death of the officer; if this had been the only authority the
officer had the offence would have been only manslaughter; is
the main gnilty of murder by reason of the good warrant of which

he knew nothing? It would seem that there are strong reasons

for saying that lie would not be guilty of murder. The ground
on wlich the killing an officer is murder is that the killer is

wilfully setting the law at defiance, and killing an ofBeer in the

execution of bis duty. The ground on which the killing of an
oificer whilst executing an unlawful warrant is rnanslaugbter is

that every man bas a right to resist an unlawful arrest, and that
such an arrest is a sufficient provocation to reduce the killing to
manslaughter. In the supposed case the killer would not be
setting the law at deflance, but would be resisting to what
appeared to hirn to be än unlawful arrest; and the actual provo-

cation would be just as great as if the bad warrant alone existed.
It is of the essence of a warrant that 'the party upon whom
it is executed should knonr whether lie is bound to submit to the

arrest.' (Per Coltmsan, J., in Hoye v. Bush, citing R. v. Weir,
1 B.& C. 288.) And where an arrest is made without a warrant

it is of the essence of the lawfulness of the arrest that the.party
arrested should have either express or implied notice of the cause

of the arrest. Now, where a constable in the supposed case
arrests on the void warrant, the party arrested bas no express
notice of tie good warrant for it is not shown, and no implied
notice of it for everything done by the constable is referable to
the void warrant ; and, besides, the conduct of tie constable is
calculated to nislead, and it nay well be that the party is inno-
cent, and kinows nothing of tie offence specified in the valid
warrant. Lastly, it must be remnenbered that in such a case the
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criminality of the act depends upon the intention of the party
arrested, and that intention cannot in any way be affected by
facts of which he is ignorant."

"On the other hand, it would seem to be clear that, where an
officer has two or more warrants one of which is bad, and he
shows ail to the party to be arrested who kills the officer in
resisting the arrest, it would be murder, for he was bound to
yield obedience to the lawful authority." By Greav.es, in notes
on " arrest without warrant."-Cox & Saunder's Crim. Law
Consol. Acts, p. lxxvii.

Cases where the killing takes place in thezprosecution of
.qome crininal, unlawful or wanton act.-Whete from an
action unlawful in itself, done deliberately and with mis-
chievous intention, death ensues, though against or beside
the original intention of the party, it will be murder; and

if such deliberation and mischievous intention do not

irppear, which is matter of fact and to be attested from

circumstances, and the act was done heedlessly and incau-
tiously, it will be manslaughter: R. v. Fenton, 1 Lewin,
179; R. v. Franklin, 15 Cox, 163; s. 227, post.

And if a person breaking en unruly hose ride him
amongst a crowd of people, and death ensue from the

viciousneess of the animal, and it appear clearly to have
been done heedlessly and incautiously only, and not with

the intent to do mischief, the crime will be manslaughter:
1 Russ. 849.

Where one, having had his pocket picked, seized the

offender, and being encouraged by a concourse of people

threw him into an adjoining pond by way of avenging the

theft by ducking him but without any intention of taking

away his life, this was heldto be manslaughter only: R.v.
Fray, 1 East, P. C. 236.

Causing the death of a child by giving it spirituous

liquors in a quantity quite unfit for its tender age amounts

to manslaughter: R. v. Martin, 3 C. & P. 211.

If a man take a gun not knowing whether it is loaded

or unloaded and, using no means to ascertain-, fires it in the
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direction of any other person and death ensues, this is
manslaughter:: R. v. Campbell, 11 Cox, 323.

The prisoner was charged with manslaughter. The

evidence showed that the prisoner had struck the deceased
twice with a heavy stick, that he had afterwards left him

asleep by the side of a small fire in a country by-lane

during the whole of a frosty night in January, and the next
morning, finding him just alive, put him under some straw

in a barn where his body was found some months after.

The jury were directed that if the death of the deceased had
resutlted from the beating or from the exposure during the
night in question, sucli exposure being the result of the

prisoner's criminal negligence, or from the prisoner leaving

the body under the straw ill but -not deadthe prisoner was
guilty of mùanslaughter: verdict, manslaughter:¢ R. v.

Martin, 11 Cox, 136; see R. v. Towers, 12 Cox, 530, as to

causing death through frightening the deceased; and R. v.
Dugal, 4 Q. L. R. 350 ; s. 223, post.

Cases where the killinq takes place in consequence of soie

lawfîd act being criminally or inproperly performed, or of

soine act peformed vithout lau:ful authority.-Where a felony

bas been committed, or a dangerous wound given, and the

party flies from justice, he may be killed in the pursuit if

he cannot otherwise be taken. And the same rule holds if

a felon, after arrest, break away as he is carried to gaol,
and his pursuers cannot retake without killing him. But
if he may be taken in any case without such severity, it is

at least manslaughter in him who kills him, and the jury
ought to inquire-whether it were done of necessity or not:

ss. 33, 58, ante.

In making arrests in cases of misdemeanour and breach
of the peace (with the exception, however, of some cases
of flagrant misdemeanours), it is not lawful to kill the party
accused if he fly from the arrest, though he cannot other-
wise be overtaken, and though there be a warrant to appre-
hend him, and generally speaking it will be murder; but
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under some circumistances it may amount only to man-

slaughter, if it appear that death was not intended: 1

Buss. 858.

If an officer, whose duty it is to execute a sentence of

whipping upon a criminal, should be so barbarous as to

cause the party's death by excessive execution of the
sentence, he will at least be guilty of manslaughter:

Hawk. c. 29, s. 5.

Killing by correction.-Moderate ana reasonable cor-

rection may properly be given by parents, masters and

other persons, baving authority in foro domestico, to those

who are under their care; but if the correction be immo.

derate or unreasonable, either in the measure of it or in

the instrument made use of for that purpose, it will be
either murder or manslaughter, according to the circum.

stances of the case: ss. 55, 58, ante. If it be done

with a dangerous eapon, likely to kill or maim, due regard

being always had to the age aud strength of the party, it

will be murder; but if with a cudgel or other thing not

likely to kill, though improper for the purpose of correction,

it will be manslaughter: 1 Russ. 861.

A schoohnaster who, on the second day of a boy's

return to school, wrote to bis parent, proposing to beat

him severely in order to subdue bis alleged obstinacy, ànd
and on receiving the father's reply assenting thereto beat

the boy for two hours and a half secretly in the night, and

with a thick stick, until he died, is guilty of manslaughter:

R. v. Hopley, 2 F. & F. 202.

Where a person in loco parentis inflicts corporal punish-

ment on a child, and compels it to work for an unreasonable

number of hours and beyond its strength, and the child

dies, the death bei»g of consumption but hastened by the

ill-treatment, it will not be murder but only manslaughter

in the person inflicting the punishment, although it was

cruel and excessive, and accompanied by violent and

threatening language, if such person believed that the child
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was shamming illness, and was really able to do the quantity

of work 1equired : R. v. Cheeseman, 7 C. & P. 454.

An infant, two years and a half old, is not capable of
appreciating correction ; a father therefore is not justified

in correcting it, and if the infant dies owing to such
correction the father is guilty of manslaughter: R. v.

Griffin, 11,Cox, 402.

Dath caused by negligence.-Where persons employed

about such of their lawful occupation, from whenee danger

may probably arise to others, neglect the ordinary pre-

cautions, it will be manslaughter at least, if death is caused

by such negligence: 1 Russ. 864; s. 213, ante.

That which constitutes murder when by design and of

malice prepense, constitutes manslaughter when arising

from culpable negligence. The deceased was with others
enmployed in walling the inside of a shaft. It was the duty

of the prisoner to place a stage over the mouth of the shaft,

and the death of deceased was occasioned by the negligent
omission on hiE part to perform such duty. He was con.

victed of manslaughter, and upon a case reserved the

conviction was affirmed: R. v, Hughes, 7 Cox, 301; ss. 212,
213, 214, ante.

The prisoner,.as the private servant of B., the owner of

a tramway crossing a public road, was entrusted to watch
it. While he was absent from his duty an accident

,happened and C. was killed. The private Act of Parlia-

ment, authorizing the road, did not require B. to watch the

tramway: Held, that there was no duty between B. and the
public, and therefore that the prisoner was not guilty of
negligence: R. v. Smith, 11 Cox, 210.

Although it is manelaughter, where death was the result

of the joint negligence of the prisoner and others, yet it
muat have been the direct result wholly or in part of the
prisoner.s negligence, and his neglect must have been
wholly or in part the proximate and efficient cause of the
deatb, and it is not so where the negligence of some other
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person has intervened between his act or omission and the

fatal result: R. v. Ledger, 2 F. & F. 857 ; R. v. Pocock,,

17 Q. B. 84.

If a person is driving a cart at an unusually rapid rate,

and drives over another and kills him, he is gpilty of man-

slaughter thougli he called to the deceased to get out of the

way, and he might have done so if lie had not been in a state

of intoxication: R. v. Walker, 1 C. & P. 320; s. 220, post.

And it is no defence to an indictment for manslaughter

where the death of the deceased is shown to have been

caused in part by the negligence of the prisoner, that the

deceased was also guilty of negligence, and so contributed

to his own death. Contributory negligence is not an

answer to a criminal charge: B. v. Swindall, 2 Cox, 141.

In summing up in that case, Pollock, C.B., said:

"The prisoners are charged with contributing to the

death of the deceased by their negligence and improper

conduct ; and, if they did so, it matters not whether the

deceased was deaf, or drunk, or negligent, or in part con-

tributed to his own death ; for in this consists a great

distinction between civil and cririnal proceedings. If

two coaches run against each other, and the drivers of both

are to blane, neither of them has any remedy for damages

against the other. But in the case of loss of life, the law

takes a totally different view ; for there each party is

responsible for any blame that may ensue, however large

the share may be; and so highly does the law value human

life, that it admits of no justification wherever life has been

lost, and the carelessness and negligence of any one person

bas contributed to the death of another person."

In R. v. Dant, 10 Cox, 102, L. & C. 570, Blackburn, J.,

said: "I have never heard that upon an indictment for

manslaughter, the accused is entitled to be acquitted

because the person who lost his life was in some way to

blame." And Erle, Channell, Mellor and Montague Smith,

JJ., concurred.



GENERAL REMARKS.

And in R. v. Hutchinson, 9 Cox, 555, Byles, J., in bis
charge to the Grand Jury, said : " If the man had not been
killed, and bad brought an action for damages, or if bis
wife and family bad brought an action, if he had in any
degree contributed to the result an action could not be
maintained. Butn a criminal case it was different. The
Queen was4the prosecutor and could be guilty of no negli-
gence; and if both the parties wereriegligent the survivor
was guilty."

And the same learned Judge, in R. v. Kew, 12 Cox, 355,
said: "It bas been contended if there was contributory
negligence on the part of the deceased, then the defendants
are not liable. No doubt contributory negligence would
be an answer to an action. But who is the plaintiff
here? The Queen, as representing the nation ; and if they
were ail negligent together I think their negligence would
be no defence."

And Lush, J., in R. v. Jones, 11 Cox, 544, distinctly
said that contributory negligence on the part of the deceased
was no excuse in a criminal case.

In R. v. Birchall, 4 F. & F. 1087, Willes, J., however,
held that where the deceased has contributed to bis death
by his own negligence, although there may bave been
negligence on the part of the prisoner, the latter cannot
be convicted of manslaughter, observing that, until he saw
a decision to the contrary, he should hold that a man was
pot criminally responsible for negligence for which he would
not.be responsible in an action. But that case bas not
been followed.

If a man undertakes to drive another in a vehicle he is
bound to take proper care in regard to the safety of the
man under his charge; and if by culpably negligent driving
he causes the death of the other he will be guilty of man-
slaughter: R. v. Jones, 11 Cox, 544.

In order to convict the captain of a steamer of man-
Elaughter in causing a death by running down another

CRir. LAw-13
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vessel, there must be some act of personal. misconduct or

personal negligence shown on his part : R. v. Allen,
7 C. & P. 153; R. v. Green, 7 C. & P. 156; R. v. Taylor,
9 C. & P. 672.

On an indictment against an engine driver and a fire.

inan of a railway train for the manslaughter of persons

killed while travelling in a preceding train, by the prisoner's

train running into it, it appeared that on the day in question

special instructions had been issued to them, which in

some respects differed from the general rules and regula.

lations, and altered the signal for danger so as to make it

mean not "stop " but "proceed with caution;" that the

trains were started by the superior officers of the company
irregularly, at intervals of about five minutes ; that the
preceding train had stopped for three minutes, without any
notice to the prisoners except the signal for caution; and

that their train was being driven at an excessive rate of

speed, and that then they did not slacken immediately on

perceiving the signal, but almost immediately, and that as

soon as they saw the preceding train they did their best

to stop but without effect : Held, first, that the special

rules, so far as they were not consistent with the general

rules, superseded them ; secondly, that if the prisoners

honestly believed they were observing them, and they were

not obviously illegal, they were not criminally responsible;

thirdly, that the fireman being bound to obey the directions

of the engine driver, and, so far as appeared, having done

so, there was no case against him: R. v. Trainer, 4 F. &

F. 105.

Where a fatal railway accident had been caused by the

train running off the line, at a spot where rails had been

taken up without allowing sufficient time to replace them,

and also without giving sufficient, or at all events effective,

warning to the engine-driver ; and it was the duty of the

foreman of plate layers to direct when the work sbould be

doue: Held, that thoughi Le was under the general control
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of an inspector of the district, the inspector was not liable

but that the foreman was, assuming his negligence to have

been a material and a substantial cause of the accident,
even althouglh there had also been negligence on the part of

the engine-driver in not keeping a sufficient lookout: R. v.

Benge, 4 F. & F. 504.

By medical practitioners and quacks.-If a person, bona

Ade and honestly exercising his best skill to cure a patient,

performs an operation which causes the patient's death, he

is not guilty of manslaughter, and it makes no difference

whether such person is a regular surgeon or not,nor whether

he has had a regular medical education or not: R. v. Van

Butchell, 3 C. & P. 629. A person in the habit of acting

as a man midwife tearing away part of the prolapsed

uterus of one of bis patients, supposing it to be part of the

plecenta, by means of which the patient dies, is not indict-

able for manslaughter unless he is guilty of criminal

misconduct arising either from the grossest ignorance or

from the most criminal inattention: R. v. Williamson, 3 C.

& P. 635. A person acting as a medical man, whether

licensed or unlicensed, is not criminally responsible for the

death of a patient occasioned by bis treatment unless his

conduct is characterized eitber by gross ignorance of his

art, or by gross inattention to his patient's safety : R. v.

St. John Long, 4 C. & P. 398. Where a person undertak-

ing the cure of a disease (whether be bas received a medical

education or not), is guilty of gross negligence in attending

his patient after he had applied a remedy, or of gross

rashness in the application of it, and death ensues in

consequence of either, he is liable to be convicted of man-

slaughter: R. v. St. John Long (2nd case), 4 C. & P. 423;

s. 212, ante.

Where a person grossly ignorant of medicine administers

a dangerous remedy to one labouring under a disease, proper

medical assistance being at the time procurable, and that

dangerous remedy causes death, the person so administer-

ing it is guilty of manslaughter : R. v. Webb, 2 Lewin, 196.
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In this case Lord Lyndhurst laid down the following

rule: "In these cases there is no difference between a

licensed physician or surgeon, and a person acting as

physician or surgeon without license. In either case, if

a party having a compétent degree of skill and knowledge

makes an accidental mistake in his treatment of a patient,
through which mistake death ensues, he is not thereby

guilty of manslaughter ; but if, where proper medical as-

sistance can be had, a person totally ignorant of the science

of medicine ta1kes on himself to administer a violent and

dangerous remedy to one labouring under disease,and death

ensues in consequence of that dangerous remedy having

been so administered, then he is guilty of manslaughter."

If a medical man, though lawfully qualified to practice

as such, causes the death of a person by the grossly un-

skilful,or grossly incautious, use of a dangerous instrument,
he is guilty of manslaughter : R. v. Spilling, 2 M. & Rob.

107. Any person, whether a licensed medical practitioner

or not, who deals with the life or health of any of Her

Majesty's subjects is bound to have competent skill, and is

bound to treat bis or her patients with care, attention and

assiduity ; and if a patient dies for want of either the per-

son is guilty of manslaughter : R. v. Spiller, 5 C. & P. 333;

R. v. Simpson, 1 Lewin, 172; R. v. Ferguson, 1 Lewin,
181. In cases of this nature the question for the jury is

always, whether the prisoner caused the death by his crim-

inal inattention and carelessness: R. v. Crick, and R. v.

Crook, 1 F. & F. 519, 521 ; R. v. Macleod, 12 Cox, 534. On

an indictment for manslaughter by reason of gross ignor-

ance and negligence in surgical treatment, neither on one

side nor on the other can evidence be gone into of former

cases treated by the prisoner : R. v. Whitehead, 3 C. & E.

202.

A mistake on the part of a chemist in putting a poison-

ous liniment into a medicine bottle, instead of a liniment

bottle, in consequence of wbich the liniment was taken by
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his customer internally with fatal results, the mistake being

made under circumstances which rather threw the prisoner

off his guard, does not amount to such criminal negligence

as will warrant a conviction for manslaughter : If. v. Noakes,
4 F. &. F. 920. On an indictment for manslaughter

against a medical man by administering poison by mistake

for some other drug it is not sufficient for the prosecution

merely to show that the prisoner who dispensed his own

drugs supplied a mixture which contained a large quantity

of poison; they are bound alsoæto show that this happened

through the gross negligence of the prisoner : R. v. Spen-

cer, 10 Cox, 525. A medical man who administered to his

mother for some disease, prussic acid, of which she almost

immediately died, is not guilty of manslaughter, it not ap-

pearing distinctly what the quantity was which he admin-

istered, or what quantity would be too great to be admin-

istered with safety to life: R. v. Bull, 2 F. & F. 201. If

an unskilled practitioner ventures to prescribe dangerous

medicines of the use of which he is ignorant, that is culp-

able rashness for which he will be held responsible : R. v.

Markuss, 4 F. & F. 356; B. v. Macleod, 12 Cox, 534.

The prisoner was indicted for the manslaughter of an

infant child ; the prisoner, who practiced midwifery, was

called in to attend a woman who was taken in labour, and

when the head of the child became visible the prisoner,

being grossly ignorant of the art which he professed, and

unable to deliver the woman with safety to herself and the

child, as might have been done by a person of ordinary

skill, broke and compressed the skull of the infant, and

thereby occasioned its death immediately after it was born;

the prisoner was found guilty ; it was submitted that the

child being en ventre de sa mère when the wound was given

the prisoner could not be guilty of manslaughter ; but,
upon a case reserved, the judges were unanimously of

-opinion that the conviction was right : R. v. Senior, 1 Moo.

346; s. 219, post.
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NEGLECT OF NATURAL DUTIES.

See Section 215, ante.

Lastly, there are certain natural and moral duties

towards others which, if a person neglect without malicious

intention, and death ensue,he will be guilty of manslaughter.
Of this nature is the duty of a parent to supply a child with
proper food. When a child is very young and not weaned

the mother is criminally responsible if the death arose

from her not suckling it when she was capable of doing so:
R. v. Edwards, 8 C. & P. 611. But if the child be older

the omission to provide food is the omission of the husband,
and the crime of the wife can only be the omitting to

deliver the food to the child after the husband has provided
it: R. v. Saunders, 7 C. & P. 277.

A master is not bound by the common law to find

medical advice for his servant; but the case is different

with respect to an apprentice, for a master is bound during
the illness of bis apprentice to find him with proper
medicines, and if he die for want of them it is manslaughter

in the master : R. v. Smith, 8 C. & P. 153. Where a

person undertakes to provide necessaries for a person who

is so- aged and infirm that he is incapable of doing it for
hiimself, and through his neglect to perform his under-

taking death ensues, he is criminally responsible. On an

indictment for the murder of an aged and infirm woman

by confining ber against her will, and not providing her

with meat, drink, clothing, firing, medicines and other

necessaries, and not allowing her the enjoyment of the open

air, in breach of an alleged duty, if the jury think that the

prisoner was guilty of wilful neglect, so gross and wilful

that they are satisfied he must have contemplated her

death, he will be guilty of murder; but if they only think

that he was so careless that her death was occasioned by

bis negligence, though he did not contemplate it, he will be

guilty of manslaughter.: R. v. Marriott, 8 C. & P. 425.
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To render a person liable to conviction for manslaughter

through neglect of duty there must be such a degree of

culpability in his conduct as to amount to gross negligence:

R. v. Finney, 12 Cox, 625; R. v. Nicholls, 13 Cox, 75 ; R.
v. Handley, 13 Cox, 79; R. v. Morby, 15 Cox, 35, Warb.

Lead. Cas. 115; B. v. Elliott, 16 Cox, 710.

OTHER CASES OF MANSLAUGHTER.

Death resulting from fear, caused by menaces of per-

sonal violence and assault, though without battery, is
sufficient in law to support an indictment for manslaughter:

R. v. Dugal, 4 Q. L. R. 350; ss. 220, 223, post.

One who points a gun at another person, without pre-

viously examining whether it be loaded or not, will, if the

weapon should accidentally go off and kill him towards

whom it is pointed, be guilty of manslaughter: R. v. Jones,
12 Cox, 628; see R. v. Weston, 14 Cox, 346; s. 213, ante.

Three persons went out together for rifle practice. They

selected a field near to a house, and put up a target in a

tree at a distance of about a hundred yards. Four or five

shots were fired, and by one of them a boy who was in a

tree in a garden, at a distance of three hundred and ninety-

three yards, was killed. It was not clear which of the three
persons fired the shot that killed the boy. Held, that all

three were guilty of manslaughter: R. v. Salmon, 14 Cox,
494,Warb. Lead. Cas. 113.

If an injury is inflicted by one man upo another, which
compelled the injured man, under medical advice, to sub-

mit to an operation during which he dies, for that death the
assailant is guilty of manslaughter: R. v. Davis, 15 Cox,
174; s. 226, post.

An indictment for manslaughter will not lie against the
managing director of a railway company by reason of the
omission to do something which the company, by its char-
ter, was not bound to do, although he had personally pro-
nised to do it: Ex parte Brydges, 18 L. C. J. 141.
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An indictment contained two counts, one charging the
prisoner with murdering M. J. T. on the 10th of November,
1881, the other with manslaughter of the said M. J. T. on
the same day. The grand jury found a "true bill."
A motion to quash the indictment for misjoinder was
refused, the counsel for the prosecution electing to proceed
on the first count only. Held, affirming the judgment of
the Supreme Court of New Brunswick, that the motion

could not be granted: Theal v. R., 7 S. C. R. 397.

The prisoner was convicted of manslaughter in killing
his wife, who died on the 10th Nov., 1881. The immediate
cause of her death was acute inflammation of the liver
which the medical testimony proved might be occasioned
by a blow or fall against a hard substance. About three
weeks before her death (17th October preceding), the pri.
soner had knocked his wife down with a bottle ; she feul
against a door and remained on the floor insensible for
some time ; she was confined to her bed soon afterwards
and never recovered. Evidence was given of frequent acts
of violence committed by the prisoner upon his wife,
within a year of her death, by knocking her down and
kicking her in the side. The following questions were
reserved, viz., whether the evidence of assaults and violence
committed by the prisoner upon the deceased, prior to the
10th Nov. or the 17th Oct., 1881, was properly received,
and whether there was any evidence to leave to the jury to
sustain the charge in the first count of the indictment. fefd,
affirming the judgment of the Supreme Court of New
Brunswick, that the evidence was properly received and
that there was evidence to submit to the jury that the
disease which caused her death was produced by the inju-
ries inflicted by the prisoner: Id.

A corporal was tried for murder and convicted of man-
slaughter. The evidence showed that W. (the deceased),
having been confined for intoxication, defendant with two
men was ordered by a sergeant to tie him so that he could
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not make a noise. The order was not executed so as to stop

the noise, and a second order was given to tie W. so that

he could not shout. To effect this defendant caused W. to

be tied in a certain manner, and he died in that position,

IHeld, that whether the illegality consisted in the order of

the sergeant, or in the manner in which it was carried out,

the defendant might be properly convicted: held, also, that
the jury were justified in finding that the death of W. was

caused or accelerated by the way in which he was tied by

defendant, or by bis directions: R v. Stowe, 2 G. & 0.

(N.S.) 121.

In the North West Territories it is not necessary that a

trial for murder should be based upon an indictment by a

grand jury or a coroner's inquest: R. v. Connor, 2 Man.

. B. 285.

As to insanity as a defence in criminal cases: see R. v.

Riel, 2 MUan. L. R. 321.

Evidence of one crime may be given to show a motive for

committing another; and where several felonies are part of

the same transaction evidence of all is admissible upon the

trial of an indictment for any of them; but where a prisoner

indicted for murder, committed while resisting constables

about to arrest him, had, with others, been guilty of riotous

acts several days before, it is doubtful if evidence of such

riotous conduct is admissible, even for the purpose of

showing the prisoner's knowledge that he was liable to be

arrested, and, therefore, had a motive to resist the officers:

B. v. Chasson, 3 Pugs. (N. B.) 546.

As to the admissibility of dying declarations the most

recent cases are: R. v. Morgan, 14 Cox, 337; R. v. Beding-

field, 14 Cox, 341; see same case in Warb. Lead. Cas. 254;

R. v. Hubbard, 14 Cox, 565 ;· R. v. Osman, 15 Cox, 1; R.

v. Goddard, 15 Cox, 7; R. v. Smith, 16, Cox, 170; R. v.
Gloster, 16 Cox, 471; R. v. Mitchell, 17 Cox, 503; sec also
R. v. Jenkins, 11 Cox, 250, Warb. Lead. Cas. 252, and cases
there collected; R. v. McMahon. 18 0. R. 502.
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Homicide in self-defenee, i.e., committed se et sua de-
fendendo in defence of a man's person or property, upon
some sudden affray, has been usually classed with homicide
per infortunium, under the title of excusable, as distinct
from justifiable, because it was formerly considered by the
law as in some measure blameable, and the person convicted
either of that or of homicide by misadventure forfeited his
goods: Fost. 273.

Homicide se defendendo seems to be where one, who
bas no other possible means of preserving his life from one
who combats with him on a sudden quarrel, or of defending
his person from one who attempts to beat him (especially
if such attempt be made upon him in his own house), kills
the person by whom he is reduced to such inevitable
necessity. And not only he who on assault retreats to a
wall or some such straight, beyond which he can go no
farther, before he kills the other is judged by the law to
act upon unavoidable necessity; but also he who, being
assaulted in such a manner and such a place that he can-
not go back without manifestly endangering his life, kilts
the other without retreating at all : Hawk. c. 11, ss. 13-14;
ss. 51, 52, ante.

In the case of justifiable self-defence the injured party
may repel force by force in defence of his person, habitation
or property against one who manifestly intendeth and
endeavoureth by violence or surprise to commit a known
felony upon either. In these cases he is not obliged to
retreat, but may pursue his adversary till he findeth him-
self out of danger, and if in a conflict between them he hap-
peneth to kilI, such killing is justifiable : Fost. 273.

Before a person can avail himself of the defence that
he used a weapon in defence of his life he must satisfy
the jury that the defence was necessary, that he did ail he
could to avoid it, and that it was necessary to protect him-
self from such bodily harm as would give him a reasonable
apprehension that his life was in immediate danger. If he
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used the weapon having no other meaus of resistance and
no means of escape, in such cases, if he retreated as far as
he could, he would be justified: R v. Smith, 8 C. & P. 160;
R. v. Bull, 9 C. & P. 22.

Under the excuse of self-defence the principal civil and
natural relations are comprebended ; therefore master and
servant, parent and child, husband and wife, killing an
assailant in the necessary defence of each other respective-

ly, are justified, the act of the relation being construed as
the act of the party bimself: 1 Hale, 484; ss. 47, 51, 52,
ante.

Chance medley, or as it was sometimes written, chand
mnedley, bas been often indiscriminately applied to any
manner of homicide by misadventure ; its correct interpre-
tation seems to be a killing happening in a sudden
encounter; it will be manslaughter or self-defence accord-
ing to whether the slayer was actually striving and com-
bating at the time the mortal stroke was given, or had
bona fide endeavoured to withdraw from the contest, and
afterwards, being closely pressed, killed bis antagonist
to avoid bis own destruction ; in the latter case it will be
justifiable or excusable homicide, in the former, man-
slaughter: 1 Russ. 888.

A man is not justified in killing a mere trespasser ; but
if, in attempting to turn him out of his house, he is
assaulted by the trespasser be may kill him, and it will be
se defendendo, supposing that he was not able by any other
means to avoid the assault or retain his lawful possession,
and in such a case a man need not fly as far as he can as
in other cases of se defendendo, for he has a right to the

protection of bis own bouse: 1 Hale, 485; ss. 51 et seq., ante.

But it would seem that in no case is a man justified in
intentionally taking away the life of a mere trespasser,
bis own life not being in jeopardy; he is only protected
from the consequences of such force as is reasonably
necessary to turn the wrong-doer out. A kick bas been
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held an unjustifiable mode of doing so: Wild's Case, 2

Lewin, 214. Throwing a stone bas been held a proper

mode: Hinchcliffe's Case, 1 Lewin, 161; see R. v. Moir,
anzte, p. 25 under s. 53.

iHomicide committed in prevention of a forcible and

atrocious crime, amounting to felony, is justifiable. As if a

man come to burn my bouse, and I shoot out of my house,
or issue out of my house and kill him. So, if A. makes an

assault upon B. a woman or maid, with intent to ravish her,
and she kills him in the attempt, it is justifiable, because

he intended to commit a felony. And not only the person

upon whom a felony is attempted may repel force by force,
but also his servant or any other person present may

interpose to prevent the mischief ; and if death ensue

the party so interposing will be justified ; but the attempt

to commit a felony should be apparent and not left in

doubt, otherwise the homicide will be manslaughter at

least ; and the rule does not extend to felonies vithout

force, such as picking pockets, nor to misdemeanours of any

kind: 2 Burn, 1314; ss. 51, 52, ante.

It should be observed that, as the killing in these cases

is only justifiable on the ground of necessity, it cannot be

justified unless all other convenient means of preventing

the violence are absent or exhausted; thus a person set

to watch a yard or garden is not justified in shooting one

'who comes into it in the night, even if he should see him

go into his master's hen roost, for he ought first to see if

he could not take measures for his apprehension ; but if,

from the conduct of the party, he has fair ground for

believing his own life in actual and immediate danger, he

is justified in shooting him: R. v. Scully, 1 C. & P. 819.

Nor is a person justified in firing a pistol on every forcible

intrusion into his bouse at night; he ought, if he bave

reasonable opportunity, to endeavour to remove hirn with-

out having recourse to the last extremity: Meade's Case,

1 Lewin, 184.



As to justifiable homicide by officers of justice or other

persons in arresting felons: see ante, p. 178. As to homi-

cide by misadventure, 2 Burn, 316.

Petit treason was a breach of the lower allegiance of

private and domestic faith, and considered as proceeding

from the same principle of treachery in private life as

would have led the person harbouring it to have conspired
in public against bis liege lord and sovereign. At common

law the instances of this kind of crime were somewhat

numerous and involved in some uncertainty; but by the

25 E dw. III. c. 2, they were reduced to the following cases:

1. Where a servant killed his master. 2. Where a wife

killed her husband. 3. Where an ecclesiastical person,

secular or regular, killed bis superior, to whom he owed

faith and obedience.

PART XVII.

HOMICIDE.

DEF'I.NITION.

218. Homicide is the killing of a human being by another, directly or

indirctly by any menans whatsoever.

WHEN A CHILD BECOMES A HuMsAN BEING.

219. A child becones a hunian being within the meaning of this Act

wen it has completely proceeded, in a living state, fron the body (f its

mother, whether it has breathed or not, whether it has an independent circula-

tin or not, and whether the navel string is severed or not. The killing of

uch child is homicide w'hen it dies in consequence of injuries received before,
ubing or after birth.

See ss. 239, 240, 271 post ; R. v. Poulton, 5 C. & P. 329;
R. v. Brain, 6 C. & P. 349 ; R. v. Handley, 13 Cox, 79. If
a nortal wound be given to a child whilst in the act of

being born, for instance upon the head as soon as the head
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appears and before the child has breathed, it may be mur.

der if the child is afterwards born alive and dies thereof:

R. v. Senior, 1 Moo. 346. But the entire child must

actually have been born into the world in a living state,
and the fact of its having breathed is not a conclusive proof

thereof : R. v. Sellis, 7 C. & P. 850 ; R. v. Crutchley, 7 C. &

P. 814. A child is born alive when it exists as a live child,
breathing and living by reason of breathing through its

own lungs alone, without deriving any of its living or power

of living by or through any connection with its mother, but

the fact of the child being still connected with the mother

by the umbilical cord will not prevent the killing fron

being murder: R. v. CrutýhIey, 7 'C. & P. 814 ; R. v. Tril.

loe, 2 Moo. 260; R. v. West, 2 C. & K. 784. See post, s. 697
as to evidence on a charge of murder of a bastard cbild by

his mother.
CULPABLE HOMICIDE.

220. Homicide may be either culpable or not culpable. Homicide is

culpable when it consists in the killing of any person, either by an unlawful

act or by an omission, without lawful excuse, to perform or observe any legal

duty, or by both combined, or by causine a person, by threats or fear of vio.

lence, or by deception, to do an act which causes that person's death, or by

wilfully frightening a child or sick person.

2. Culpable homicide is either murder or manslaughter.

3. Homicide which is not culpable is not an offence.

This is the common law.

Sections 209, 210, 211, ante, when death results frou

the offences provided for thei-eby are instances of culpable

homicide by omission without lawful excuse to perform a

legal duty. Ss. 213 & 214 are nothing but additions to

the definition -of culpable homicide. S. 255, s-s. 2, post, as

to any one meeting death by falling through a hole in the

ice, unlawfully left unguarded, is also nothing but a

corollary of the definition given in the above s. 220. Other

illustrations appear ante under the headings of murder and

manslaughter. It is proper to note here that the Imperial

Commissioners, from whose report all these sections on

homicide are taken rerbatin, state positively that nualtera.
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tion is made thereby in the law on the subject as generally
understood in modern times. (See their report ante p. 153.)
An exception, however, as to the distinction between mur-
der and manslaughter, and they doubt if it is one, is
contained in what is reproduced,post, in s-s. 4 of s. 229, as
to the killing of an officer of justice making an arrest.

Another exception is contained in what is s-s. 2 of that
same s. 229, post, which the commissioners give as altering

the rule that words can never amount to a provocation
sufficient to reduce a killing from murder to manslaughter.
(There are cases to the contrary.) See ante, pp. 159, et seq.

Section 237 post, is also an alteration of the law as to

aiders and abettçrs to suicide. It is also not now law, though

the Imperial Ctmmissioners do not notice it specially as an
alteration, that the killing of any one in the attempt to

commit any felony is murder. This part of the law is

niodified by s. 228, post, and restricted to the killing of any
one, whether the offender means or not death to ensue, or
knows or not that death is likely to ensue, for the purpose
of facilitating the commission of the offence (whether this
offence has actually been committed or not) either of

treason and the other offences provided for in ss. 65 to 78,
or of piracy as provided for in ss. 127, 128, 129, or of es-
cape or rescue from prison or lawful custody, or of resisting
lawful apprehension, or of murder, or of rape, or of forcible

abduction, or of robbery, or of burglary, or of arson, or for
the purpose of facilitating the flight of an offender upon
the commission or attempted commission of any of the
aforesaid offences ; to constitute murder in such cases, how-
ever, the killing, though not intentional, must result from
an act done with intention to inflict grievous bodily harm
for the purposes aforesaid: (see under s. 241, post, and
B. v. Martin, 8 Q. B. D. 54; R. v. Clarence, 22 Q. B. D. 23,
Warb. Lead. Cas. 130, as to what constitutes to inflict griev-
ous bodily harmn). To cause death by administering any
stupefying or overpowering thing, or wilfully stopping the
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breath of any one for the purpose of facilitating the com-

mission of any of the above specified offences, or of facilita-

ting the flight of an offender upon the commission or

attempted commission of any of the said offences, is also

murder under the provisions of s. 228. The other cases

where homicide constitutes murder are specified in s. 227.

All other criminal homicides constitute manslaughter:

ss. 220, 223, 224, 225, 226, 229, 230; see annotation, pages

156, et seq., ante.

PROCURING DEATH BY FALSE EVIDENCE.

221. Procuring by false evidence the conviction and death of any person

by the sentence of the law shall not be deemed to be homicide.

This settles a point upon which some doubt has at times

been thrown by some who, according to Foster, viewed the

question "rat4er as divines and casuists than as lawyers":

Fost. 132. Lord Coke said, " It is not holden for

murder at this day": 3 Inst. 48. A special punishment

for perjury in such a case is now provided for by section

146, ante.
DEATH WITHIN A YEAR AND A DAY.

222. No one is criminally responsible for the killing of another unless.

the death take place within a year and a day of the cause of death. The

period of a year and a day shall be reckoned inclusive of the day on which the

last unlawful act contributing to the cause of death took place. Where the

cause of death is an omission to fulfil a legal duty the period shall be reckoned

inclusive of the day on which such omission ceased. Where death is in part

caused by an unlawful act and in part by an omission, the period shall be

reckoned inclusive of the day on which the last unlawful act took place or the

omission ceased, whichever happened last.

"This is the existing law ": Imp. Comm. Rep.; 4 Blacke.

197.
KILLING 1BY INFLUENCE ON THE MIND.

223. No one is crininally responsible for the killing of another by any

influence on the mind alone, ior for the killing of another by any disorder or

disease arising from such influence, 8ave in cither case by wilfully frightceing a

child or sick person.

" This (the words in italics) obviates a possible doubt

Imp. Comm. Rep.; see 1 Hale, 428. The only difficulty is

to prove the connection of the act with the result. It is

not quite clear upon what principle this section limits to
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Secs. 224-226] ACCELERATION OF DEATH.

the killing of a child, or a sick person the culpability of

killing by fright.

In R. v. Towers, 12 Cox, 530, a man was convicted of

manslaughter for frightening a child to death. In R. v.

Dugal, 4 Q. L. R. 350, a man in Quebee was convicted of

manslaughter upon evidence of death from syncope caused
by threats of personal violence and assault without battery

on the deceased. If magnetism and hypnotism become

more commonly practiced, the law of this section may have

to be altered.
ACCELERATION OF DEATH.

221. Every one who, by any act or omission, causes the death of an-

other kills that person, although the effect of the bodily injury caused to such

other person be merely to accelerate his death while labouring under some dis-

order or disease arisng from some other cause.

This is a well recognized rule, and a common sense one.

No one bas the right to shorten the life of another. A

contrary rule, it is obvious, would lead to singular conse-

quences. See 1 Hale, 428; R. v. Martin, 5 C. & P. 128.

THAT DEATH MIGHT HAVE BEEN PREVENTED No ExcUsE.

225. Every one who, by any act or omission, causes the death of an-

other kills that person, although death froin that cause might have been pre-

vented by resorting to proper means.

That is common law.

A. injures B.'s finger. B. is advised by a surgeon to

allow it to be amputated, but he refuses to do so, and dies

of loclijaw. A. has killed B. When a wound, not in itself
mortal, turns to a gaugrene or fever, from neglect or want

of proper applications, the party by whom the wound was

given is guilty of a culpable homicide, murder or man-

slaughter, according to circumstances. The wound being

the cause of the gangrene or fever is the immediate cause
of death, causa causati.

TREATMENT OF INJURY CAUSING. DEATH.

226. Every one who causes a bodily injury, which is of itself of a danger-

ous nature to any person, f rom which death results kills that person, although

the immediate cause of death be treatment proper or improper applied in good

u ith.

CRuf. LAw-14

209



zIv MURDER, MANSLAUGHTER, ETC. Secs. 227, 228

That is common law. If one wounds another, and com-

petent surgeons perform with ordinary skill an operation
to cure the wound, which operation they in good faith think

necessary but which results in death, this is a killing by
the party who inflicted the wound, though the surgeons
were mistaken as to. the necessity of the operation, but if
the surgeons had acted from bad faith, or had been guilty

of negligence in the operation, the party who inflicted the
wound is not guilty: see R. v. Pym, 1 Cox, 339, Warb.
Lead. Cas. 105, and cases there cited.

PART XVIII.

MURDER, MANSLAUGHTER, ETC.

MURDER-DEFINITION.

227. Culpable homicide is murder in each of the following cases:

(a) If the offender means to cause the death of the person killed ;

(b) If the offender means to cause to the person killed any bodily injury

which is known to the offender to be likdely to cause death, and is reckless
whether death ensues or not ;

(c) If the offender means to cause death or, being so reckless as aforesaid,
means to caise such bodily injury as aforesaid to one person, and by accident

or mistake kills another person, though he does not mean to hurt the person

killed ;

(d) If the offender, for any unlawful object, does an act which he knows

or ought to have knowr(to be likely to cause death, and thereby kills any per.

son, though he may have desired that his object should be effected without

hurting any one.

MURDER FURTHER DEFINED.

228. Culpable homicide is also murder in each of the following cases

whether the offender means or not death to ensue, or knows or not that death

is likely to ensue

(a) If he means to inflict grievous bodily injury for the purpose of facilita.

ing the commission of any of the offences in this section mentioned, or the



flight of the offender upon the commission or attempted commission thereof,
and death ensues from such injury ; or

(b) If he administers any stupefying or overpowering thing for either of the

purposes aforesaid, and death ensues from the effects thereof ; or

(c) If he by any means wilfully stops the breath of any person for either of

the purposes aforesaid, and death ensues from such stopping of the breath.

2. The following are the offences in this section referred to :-Treason and

the other offences mentioned in Part IV. of this Act, piracy and offences

deerned to be piracy, escape or rescue from prison or lawful custody, resisting-

lawful apprehension, murder, rape, forcible abduction, robbery, burglary,

arson.

Sec B. v. Serné, 16 Cox, 311, Warb. Lead. Cas. 108,

and remarks under s. 220, ante; also R. v. Handley, 13 Cox,

79. The shopting by A. at a fowl to steal it, by which

13. is accidentally killed is clearlynot now mnurder. A. crim-

inally sets a house on fire not knowing that there is any

one in it, there was,.however, some one in it who perishes

in the fire, A. will not now be guilty of murder.

PROVOCATION.

229. Culpable homicide, which would otherwise be murder, may be

reduced to manslaughter if the person who causes death does so in the heat of

passion caused by sudden provocation.

2. Any wrongful act or insult, of such a nature as to be sufficient to deprivé,

an ordinary person of the power of self-control, may be provocation if the·

offender acts upon it on the sudden, and before there has been time for bis;
passion to cool.

3. Whether or not any particular wrongful act or insult amounts to provo-

cation, and wvhether or not the person provoked was actually deprived of the

power of self-control by the provocation which he received, shall be questions

of fact. No one shall be held to give provocation to another by doing that

which he had a legal right to do, or by doing anything which the offender

incited himo to do in order to provide the offender with an excuse for killing or

doing bodily harm to any person.

4. An arrest shall not necessarily reduce the offence from murder to man-

slaughter because the arrest was illegal, but if the illegality was known to the

offender it may be evidence of provocation.

See R. v. Fisher, Warb Lead. Cas. 112, and cases there

cited, and ss. 45, 46, 220 ante ; also a note to R. v. Allen,
in appendix, Stephen's Cr. L. Art. 225.

MANSLAUGHTER.

230. Culpable homicide, not amounting to murder, is manslaughter.

PROVOCATION.Secs. 229, 230]
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MURDER-PUNISHMENT.

231. Every one who commits murder is guilty of an indictable offence

and shall, on conviction thereof, be sentenced to death. R. S. C. c. 162, s. 2;

24-25 V. c. 100, s. 1 (Imp.).

Not triable at Quarter Sessions, s. 540.

Indictment.- that on A.

murdered. B. (schedule one form F. F., post;) under

s. 611.

In murder, no count charging any other offence allowed,
s. 626, and if evidence proves manslaughter the jury may

return a verdict of not guilty of murder but guilty of man-

slaughter, s. 713; and, on an indictment for child murder,
of concealment of birth, if the evidence warrants it, s. 714.

As to a previous conviction or acquittal of murder being a

bar to an indictment for manslaughter for the same

homicide, and vice versa: see s. 633 post.

ATrEMPTS TO COMMIT MURDER.

232. Every one is guilty of an indictable offence and liable to imprison.

ment for life, who does any of the following things with intent to commit

-murder; that is to say-

(a) Administers any poison or other destructive thing to any person, or

-causes any such poison or destructive thing to be so administered or taken, or

attempts to administer it, or attempts to cause it to be so administered or

taken; or

(b) By any means whatever wounds or causes any grievous bodily harn to

any person; or

(c) Shoots at any person, or by drawing a trigger or in any other manner,
attempts to discharge at any person any kind of loaded arms; or

(d) Attempts to drown, suffocate, or strangle any person; or

(e) Destroys or damages any building by the explosion of any explosive

substance ; or

(f) Sets fire to any ship or vessel or any part thereof, or any part of the

tackle, apparel or furniture thereof, or to any goods or chattels being therein;

or

(g) Casts away or destroys any vesse; or

(h) By any other means attempts to commit murder. R. S. C. c. 162,

ss. 8, 9, 10, 11, 12 ; 24-25 V. c. 100, ss. 11 to 15 (Imp.).

Not triable at quarter sessions, s. 540. " Explosive

substancr " defined, s. 8; "loaded aras " defined, s. 3.
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The words " whether any bodily injury is effected or not"

bave been stricken out from the repealed clause, s. 11,

R. S. C. c. 162.

It is not necessary on an indictment for wounding with

intent to murder that the prosecutor should be in fact

wounded in a vital part, for the question is not what the

wound is, but what wound was intended: R. v. Hunt, 1

Moo. 93. There is no objection to insert counts on ss. 241,

242, 262 & 265: 3 Burn, 753; R. v. Strange, 8 C. & P.

172; R. v. Murphy, 1 Cox, 108. But it is not necessary,

as by s. 713, on the trial of any indictment for wounding

with intent to murder, if the intent be not proved the

jury may convict of any of the offences falling under

these sections. The defendant may also be found guilty

of an attempt to commit the offence charged: s. 711;

R. v. Cruse, 2 Moo. 53; R. v. Archer, 2 Moo. 283. An

attempt to commit suicide is not an attempt to commit

murder: R. v. Burgess, L. & C. 258.

Indictment under (a) for administering poison with intent

to murder.- that J. S. on unlawfully did

administer to one A. B. (adininister or cause to be admin-

istered to or to be taken by any person), a large quantity, to

wit, two drachms of a certain deadly poison called white

arsenic, (any poison or other destructive thing), with intent

thereby then unlawfully the said A. B. to kill and murder.

(Add counts stating that the defendant unlawfully, " did cause

to be adninistered to" and unlavfully, " did cause to be taken

by" a large quantity, etc., and if the description of poison be

doubtfual, add counts describing it in different ways and one

count stating it to be " a certain destructive thing to the jurors
aforesaid unknovn.") Add a count with intent to connit

inurder.

The indictment must allege the thing administered to

be poisonous or destructive; and therefore an indictment

for administering sponge mixed with milk, not alleging the
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sponge to be destructive, was holden bad: R. v. Powles, 4
C. & P. 571.

If there be any doubt whether the poison was intended
for A. B. add a count, stating the intent to be to " commit
murder" generally: R. v. Ryan, 2 M. & Rob. 213; R. v.
Duffin, R. & R. 365.

If a person mix poison with coffee, and tell another that
the coffee is for her, and she takes it in consequence, it
seems that this is an administering; and, at all events, it

is causing the poison to be taken. In R. v. Harley, 4 C.
& P. 369, it appeared that a coffee pot, which was proved to
contain arsenic, mixed with coffee, had been placed by the
prisoner by the side of the grate; the prosecutrix was going
to put out sone tea, but on the prisoner telling her that the
coffee was for ler, she poured out some for herseif, and
'drank it, and in about five minutes became very ill. It was
objected that the mere mixing of poison, and leaving it in
some place for the person to take it was not sufficient to
constitute an administering. Park, J., said: " There has
been much argument whether, in this case, there has been
an administering of this poison. It has been contended
that there must be a manual delivery of the poison, and the
law, as stated in Ryan & Moody's Report, goes that way:
R. v. Cadman, 1 Moo. 114; but as my note differs from
that report, and also froi my own feelings, I am inclined
to think that some mistake has crept into that report. It
is there stated that the judges thought the swallowing of
the poison not essential, but my recollection is that the
judges held just the contrary. I am inclined to hold that
there was an administering here; and I am of opinion that,
to constitute an administering it is not necessary that there
should be a delivery by the hand." 1 Russ. 988, and
Greaves, note (n).

An indictment stating that the prisoner gave and
administered poison is supported by proof that the prisoner
gave the poison to A. to administer as a medicine to B.

[Sec. 232
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with intent to murder B., and that A. neglecting to do so,
it was accidentally given to B. by a child, the prisoner's
intention to murder continuing: R. v. Michael, 2 Moo.
120.

Where the prisoner, having mixed corrosive sublimate
with sugar, put it into a parcel, directing it to " Mrs. Daws,
Townhope," and left it on the counter of a tradesman, who

sent it to Mrs. Daws who used some of the sugar, Gurney, J.,
held it to be an administering: R. v. Lewis, 6 C. & P. 161.

And if the indictment contains a count " with intent to
commit murder," generally the preceding case, B. v. Lewis,
is clear law: Archbold, 653.

Evidence of administering at different times may be
given to show the intent: Archbold, 650; 1 Russ. 1004, et

seq. The intent to murder must be proved by circum-

stances from which that intent may be implied.

No verdict for assault can be given upon an indictment
under s. 232 (a); R. v. Dilworth, 2 M. & Rob. 531; R. v.

Draper, 1 C. &. K. 176; but a verdict for the offence,
covered by section 245 or 246, or for the attempt to poison,
may be given: ss. 711, 713.

Indictment under (a) for attempting to poison with

intent.- unlawfully did attempt to administer (attempt
to administer to, or attempt to cause to be administered or

to be taken by) to one J. N. a large quantity, to wit, two
drachms of a certain deadly poison called white arsenic
(any poison or other destructive thing), with intent t.hereby

then unlawfully the said J. N. to kill and murder,

(Add a count stating the intent " to commit murder," gener-
ally. Add counts charging that the defendant "attempted to
cause to be administered to " and that he " attempted to cause

to be taken by J. N. the poison.")

In R. v. Cadman, 1 Moo. 114, the defendant gave the
prosecutrix a cake containing poison, which the prosecutrix
merely put into ber mouth, and spit out again, and did not

215
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swalow any part of it. These circumstances would nom

support an indietment under the above elause.

Where the prisoner put salts of sorrel in a sugar basin,
in order that the prosecutor might take it with his tea, it
was held an attempt to administer: R. v. Dale, 6 Cox, 14.

Greaves on this clause reinarks: "Where the prisoner
delivered poison to a guilty agent, with directions to him to
cause it to be administered to another in the absence of

the prisoner, it was hèld that the prisoner was not guilty of
an attempt to administer poison, within the repealed acts.
R. v. Williams, 1 Dan. 89; and the words 'attempt to
cause to be administered to, or to be taken by' were intro-
duced in this section to meet such cases."

Indictinent under (b) for wounding with intent to murder.--
one J. N. unlawfully did wound (wound or cause

any grievous bodily harm) with intent, etc., (as in the last pre-
cedent). Add a count " with the intent to commit murder"
generally.

The instrument or means. by which the wound was
inflicted need not be stated, and, if stated, would not con.

fine the prosecutor to prove a wound by such means: R. v.
Briggs, 1 Moo. 318.

As the general term "wound " includes every " stab"
and "e ut " as well as other wound, that general term has
alone been used in these Acts. All, therefore, that it is nowv
necessary to allege in the indictment is, that the prisoner
did wound the prosecutor ; and that allegation will be
proved by any wound, whether it be a stab, cut, or other
wound. Greaves, Cons. Acts. 45. The word " wound " in-
cludes incised wounds, punctured wounds, lacerated
wounds, contused wounds, and gunshot wounds: Archbold,
664.

But to constitute a wound, within the meaning of this
statute, the continuity of the skin must be broken: R. v.

Wood, 1 Moo. 278.
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The whole skin, not the mere cuticle or upper skin,

must be divided: Archbold, 665.

But a division of the internal skin, within the cheek or

lip, is sufficient to constitute a wound within the statute:

Archbold, 665.

" The statute says ' by any means whatsoever,' so that

it is immaterial by what means the wound is inflicted, pro-

vided it be inflicted with the intent alleged: R. v. Harris,

R. v. Steyens, R. v. Murrow and Jenning's case, and other

similar cases cannot therefore be considered as authorities

under the present law": Greaves, Cons. Acts, 45.

Indictnent under (c) for shooting with intent to murder.

a certain gun, then loaded with gunpo.wder and

divers leaden shot, at and against one J. N. unlawfally did

shoot, with intent thereby then unlawfully (as in

the last prececlent.) (Add also counts stating " witk intent to

commit murder." generally. Also a count for shooting with

intent to naim, etc.,) under s. 241 post.

in order to bring the case within the above section it

must be proved that the prisoner intended by the act

charged to cause the death of the suffering party. This

will appear either froin the nature of the act itself, or from

the conduct and expressions used by the prisoner: Roscoe,

720.
Upon an indictment for wounding Taylor with intent

to murder him, it appeared that the prisoner intended to

murder one Maloney, and, supposing Taylor to, be Maloney,

shot at and wounded Taylor; and the jury found that the

prisoner intended to murder Maloney, not knowing that

the party he shot at was Taylor, but supposing him to be

Maloney, and that he intended to murder the individual

he shot at, supposing him to be Maloney, and convicted

the prisoner; and upon a case reserved, it was held that

the conviction was right, for though he did not intend to

kill the particular person, he meant to murder the man at

whom he shot : R. v. Smith, Dears. 559 ; 1 Russ. 1001.
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It seems doubtful whether it must not appear, in order

to make out the intent to murder, that that intent existed

in the mind of the defendant at the time of the offence, or

whether it would be sufficient if it would have been murder

had death ensued : Archbold, 652.

On this question, Greaves, note (g) 1 Russ.1003,remarks:

c It seems probable that the intention of the Legislature, in

providing for attempts to commit murder, was to punish

every attempt where, in case death had ensued, the crime

would have amounted to murder. . . The tendency of

the cases, however, seems to be that an actual intent to

murder the particular individual injured must have been

shown. . . Where a mistake of one person for another

occurs, the cases of shooting, etc., may, perhaps, admit of

a different consideration from the cases of poisoning. In

the case of shooting at one person under the supposition

that he is another, although there be a mistake, the pri.

soner must intend to murder that individual at whom he

shoots ; it is true he may be mistaken in fact as to the per-

son, and that it may be owing to such mistake that he

shoots at such person, but still he shoots with intent to kill

that person. So in the case of cutting ; a man may eut

one person under a mistake that he is another person, but

still he must intend to murder the man whose throat he

cuts. In R. v. Mister, the only count charging an intent

to murder was the first, and that alleged the intent to be

to murder Mackreth ; and although on the evidence it was

perfectly clear that Mister mistook Mackreth for Ludlow,

whom he had followed for several days before, yet he was

convicted and executed, and I believe the point never

noticed at all. The case of poisoning one person by mis-

take for another seems different, if the poison be taken in

the absence of the prisoner ; for in such case, he can have

no actual intent to injure that person. These difficulties,

however, seem to be obviated by the present statute, which,

instead of using the words " with intent to murder such

[Sec. 232
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person," bas the words " with intent to commit murder "
In all cases of doubt, as to the intention, it would

be prudent to insert one count for shooting at A. with in-

tent to murder him; another " with intent to commit mur-

der; " and a third for shooting at A. with intent to murder

the person really intended to be killed, and if the party

intended to be killed were unknown, a count for shooting at

A. with intent to murder a person to the jurors unknown.

A verdict under ss. 241 & 265 may be given, s. 713;

also.for attempt, if the evidence warrants it, s. 711; see re-

marks under preceding section.

The definition of the words "loaded arms" in s. 3, is re-

produced with a slight alteration in words from c. 100, s. 19,

24& 25 V. (Imp.), uponwhich Greaves remarks: "This clause

is new and is intended to meet every case where a prisoner

attempts to discharge a gun, etc., loaded in the barrel, but

which misses fire for want of priming or of a copper cap, or

froi any like (other) cause. R. v. Carr, R. & R. 377; and

B. v. Harris, 5 C. & P. 159, cannot therefore be considered

as authorities under this Act": see R. v. Jackson, post, p. 220.

Indictment under (c) for attempting to shoot vith intent,

etc.- did, by drawing the trigger (drawing a trigger

or in any other manner) of a certain pistol then loaded in

the barrel with gun-powder and one leaden bullet'(or with

a ball cartridge) unlawfully attempt to discharge the said

pistol at and against one J. N. with intent (as in the

last precedent.) (Add a count charging an intent to commit

îiarder, and counts for attempting to shoot with intent to

;nain, under s. 241, though the prisoner may be found

guilty under that section without such a count: R. v.

Baker, 1 C. & K. 254). A verdict of common assault may

also in certain cases be given, s. 713. If one draws, dur-

ing a quarrel, a pistol from his pocket, but is prevented from

using it by another person, there is no offence against this

section: R. v. St. George, 9 C. & P. 483; R. v. Brown, 15

219
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Cox, 199. R. v. St'. George is now overruled by R. v. Duck.

worth, 17 Coi, 495, [18921, 2 Q. B. 83.

See remarks under preceding form.

Upon an indictment for attempting to discharge a

loaded arm with intent to murder, the prisoner may be
found guilty of the charge upon evidence that he had

pointed at the prosecutor a revolver loaded in some of its
chambers with ball cartridges, but not in others, sayiug

that he would shoot him, and that he lad pulled the trigger
of the revolver, but that the liammer had fallen upon a.
chamber which contained an empty cartridge: per Charles,
J., R. v. Jackson, 17 Cox, 104.

Indictiment under (d) for attempting to drown with intente
to murder.- unlawfully did take one J. N. into both
the hands of him the said J. S., and unlawfully did cast,
throw, and push the said Je N. into a certain pond, whereini
there was a great quantity of water, and did thereby then
uulawfully attempt the said J. N. to drown and suffocate,
with intent thereby then unlawfully the said J. N. to kili

and murder, (Add a count charging generally that t/he

defendant did attenpt to drown J. N. and counts charging t/te
Jntent to be to commit murder.)

It has been held that upon an indictment for attempting

to drown it must be shown clearlythat the acts were done

with intent to drown. An indictment alleged that the

prisoner assaulted two boys, and with a boat-hook made

holes in a boat in which they were, with intent to drown
them. The boys were attempting to land out of a boat

they had punted across a river, across which there was a

disputed right of ferry ; the prisoner attacked the boat with

his boat-hook in order to prevent them, and by meaus of

the holes which he made in it caused it to fill with water,

and then pushed it away from the shore, whereby the boys

were put in peril of being drowned. He might have got

into the boat and thrown them into the water ; but he con-

fined his attack to the boat itself, as if to prevent the

[Sec. 232
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landing, but apparently regardless of the consequences.
Coltran, J., stopped the case, being of opinion that the
evidence against the prisoner showed bis intention to have

been rather to prevent the landing of the boys than to do

them any injury: Sinclair's Case, 2 Lewin 49; R. v. Dart,
14 Cox, 143.

A verdict of common assault may be given, s. 713.

Indictment under (e). that on J. S. unlawfully

did, by the explosion of a certain explosive substance, that
is to say, gunpowder, destroy (destroy or damage) a certain

building situate with intent thereby then unlawfully

one J. N. to kill and murder. (Add a count, stating the
inteit to be generally " to commit murder.")

in R. v. Ryan, 2 M. & Bob. 213, Parke and Alderson

held that a count alleging with intent to commit murder,
generally, is sufficient.

The jury may return a verdict of guilty of an attempt

to commit the .offence, s. 711.

Indictmentunder (f) and (g). unlawfully did set fire to

(east au-ay or destroy) a certain ship called with intent

thereby then to kill and murder one. (Add a count

statinq the intent to " commit murder " generally).

Indictment under (h).- did, by then (state

the act) attempt unlawfully one J. N. to kill and murder.
(Add a count charging the intent to be to commit

mrder.)

Greaves says: " This section is entirely new, and con-
tains one of the most important amendments in these Acts.

It includes every attempt to murder not specified in any

preceding section. It will therefore embrace all those

atrocious cases where the ropes, chains or machinery used

in lowering iminers into mines have been injured with intent

that they may break, and precipitate the miners to the

bottam of the pit. So, also, all cases where steam engines
are injured, set -on work, stopped, or anything put into
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them, in order to kill any person who may fall into it. So,
also, cases of sending or placing infernal machines with
intent to murder : see R. v. Mountford, 1 Moo. 441. In.

deed, the malicious may now rest satisfied that every
attempt to murder, which their perverted ingenuity nmay
devise, or their fiendish malignity suggest, will fall within
some clause of this Act, and may be visited with penal
servitude for life. In any case where there may be a doubt
whether the attempt falls within the terms of any of the
preceding sections, a count framed on this clause should
be added."

A verdict under ss. 241, 242 & 265 may be given,
s. 713, if the evidence warrants it.

THREATS BY LETTER TO MURDER.

233. Every one is guilty of an indictable offence and liable to ten years'

imprisonment who sends, delivers or utters, or directly or indirectly causes to
be received, knowing the contents thereof, any letter or writing threatening to

kill or murder any person. R. S. C. c. 173, s. 7. 21-25 V. c. 100, s. 16 (Imp.).

Not triable at quarter sessions, s. 540.

A verdict of attempt allowed, s. 711, if the evidence
warrants it. "Writing " defined, s. 3.

Indictnent. that J. S. on at
unlawfully did send to one J. N. a certain letter (or writing)

directed to the said J. N., by the name and description of
Mr. J. N. threatening to kill and murder the said J. N. he

the said (defendant) then well knowing the
contents of the said letter, which said letter is as follows,
that is to say And the jurors aforesaid that
the said on at unlawfully
did utter a certain writing (as in the first count).

In R. v. Hunter, 2 Leach, 631, the court said : "In an
indictment for sending a thieatening letter, the letter must

be set out in order that thecourt may judge from the face

of the indictment whether it is or is not a threatening

letter within the meaning of the statute on which the in-

dictment is founded."

[Sec. 233



The same ruling had been held in B. v. Lloyd, 2 East,
p. C. 1122.

Under s. 613 post an indictment would not be quashed
for the omission of the letter, but it is undoubtedly more
correct to set it out.

Greaves says on this clause: " The words directly or-
indirectly causes to be received, are taken from the 9 Geo. IV.
c. 55, s. 8, and introduced here in order to prevent any
dificulty which might arise as to a case not falling within
the words send, deliver or utter. The words to any other
person in the 10 & 11 V. c. 66, s. 1, were advisedly omitted,,
in order that ordering, sending, delivering, uttering, or
causing to be received may be included. If, therefore, a
person were to send a letter or writing without any address
by a person with direction to drop it in the garden of a
house in which several persons lived, or if a person were to
drop such a letter or writing anywhere, these cases wo'uld
be within this clause. In truth, this clause makes the
offence to consist in sending, etc., any letter or writing
which contains a threat to kill or murder any person what-
soever, and it is wholly immaterial whether it be sent, etc.,
to the person threatened or to any other person. The
cases, therefore, of R. v. Paddle, R. & R. 484; B. v. Bur-
ridge, 2 M. & Rob. 296; R. v. Jones, 2 C. & K. 398, 1 Den.
218; and R. v. Grimwade, 1 Den. 30, are not to be con-
sidered as authorities on this clause, so far as they decide
that the letter must be sent, etc., to the party threatened.
In every indictment on this and the similar clauses in the
other acts, a count should be inserted alleging that the
defendant uttered the writing without stating any person
to whom it was uttered."

Where the threat charged is to kill or murder, it is for
the jury to say whether the letter amounts to a threat to
kill or murder: R. v. Girdwood, 1 Leach, 142; R. v. Tyler,
1 Moo..428.

We. 233] THREATS BY LETTER. 228&
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The bare delivery of the letter, though sealed, is evidence

of a knowledge of its contents by the prisoner in certain

cases: B. v. Girdwood, 1 Leach, 142.

And in the same case, it was held that the offender may
be tried in the county where the prosecutor received the

letter, though 1he may also be tried in the county where the

sending took place.

In R. v. Boucher, 4 C. & P. 562, the following letter was

held to contain a threat to murder:-" You are a rogue,

thief and vagabond, and if you had your deserts, you should

not live the week out; I shall be with you shortly, and then

you shall nap it, my banker. Have a care, old chap, or

you shall disgorge some of your iligotten gains, watches and
cash, that you have robbed the widows and fatherless of.
Don't make light of this, or l'Il make light of you and
yours. Signed, Cut-throat."

.Where an indictment contained three counts, eacb
charging the sending of a different threatening letter,
Byles, J., held that the prosecutor must elect on which count

he would proceed, though any letter leading up to or

explaining the letter on which the trial proceeded would be

admissible: R. v. Ward, 10 Cox, 42; see s. 626, post.

CONSPIRACY TO MURDER.
234. Every one is guilty of an indictable offence and liable tofourteen

years'imprisonment, who-

(a) Conspires or agrees with any person to murder or to cause to be mur-

dered any other person, whether the person intended to be murdered is a subject

of Her Majesty or not; or is within Her Majesty's dominions or not; or

(b) Counsels or attempts to procure any person to murder such other person

anywhere, aUhough such persan is not murdered in consequence of suchcounsel.

ling or attemptcd procurement. R. S. C. c. 162, s. 3. (Amended). 24-25 V.

c. 100, s. 4 (Imp.).

Not triable at quarter sessions, a. 540, The words in

italics are new, and unnecessary. As to conspiracies

generally: see remarks under s. 527, post.

Indictment. that J. S., J. T., and E. T., on

unlawfully and wickedly did conspire, confederate

and agree together one J. N. unlawfully to kill and murder.
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Secs. 235, 236] ACCESSORY AFTER THE FACT.

See 1 Russ. 967; 3 Russ. 664; R. v. Bernard, 1 F. & F.

240; 2 Stephen's Hist. 12.

In R. v. Buks, 12 Cox, 393, upon an indictment under

this clause, the defendants were convicted of an attempt to

commit the misdemeanour charged. In R. v. Most, 14 Cox,

583, the defendant having written a newspaper article

encouraging the murder of foreign potentates, was found

guilty of an offence under the corresponding clause of the

Imperial Act.

Would any one conspiring in Canada with another

person in the United States to himself murder any one in

the United States be subject to indictment under s. 234?

ACCESSSORY AFTER THE FAcr TO MURDER.

235. Every one is guilty of an indictable offence, and liable to imprison,

ment for life, who is an accessory after the fact to murder. R. S. C. c. 1621

. 4. 24-25 V. c. 100, s. 67 (Imp.).

Not triable at quarter sessions, s. 540. See remarks

under s. 63, ante, and s. 532, post.

PUNISHMENT OF MANSLAUGHTER.

236. Every one who commits manslaughter is guilty of an indictable

offence, and liable to imprisonment for life. R. S. C. c. 162, s. 5. (Amended).

24-25 V. c. 100, s. 5 (Imp.).

Indictnent.- that A. B. on at

unlawfully did kill and slay one and thereby

committed manslaughter.

The evidence is the same as in murder, with this er-

ception, that in murder the prosecutor need only prove the

homicide without going into evidence of the circumstances

under which it was committed in -manslaughter ; he must
give evidence of all the facts in the case, so as to prove the

homicide to be manslaughter. As to the cases in which a
homicide amounts to manslaughter only, and not to mur-
der, see ante, ss. 229, 230, and remarke pages 181 et 8eq. A
summary conviction for assault under s. 42 of 24 & 25 V.
c. 100, is not a bar to a subsequent indictment for man-

slaughter, upon the death of the man assaulted consequent
Cain. LAw-15
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upon the same assault: R. v. Morris, 10 Cox, 480; R. v.
Friel, 17 Cox, 325; see ss. 866 & 969, post.

AIDING AND ABETTING SuIcIDE. (New).

237. Every one is guilty of an indictable offence and liable to imprison.
ment for life who counsels or procures any person to commit suicide, actually
committed in consequence of such counselling or procurement, or who aids or
abets any person in the commission of suicide.

This is new. By the common law suicide is murder,
and if one encourage another to commit suicide, and is
present abetting him while he does so, such person is guilty

of murder as a principal, and if two persons encourage each
other to self murder and one kills himself, and the other

one fails, the latter is a principal in the murder of the
'other: R. v. Dyson, R. & R. 523; R. v. Russell, 1 Moo.
356; R. v. Alison, 8 C. & P. 418; R. v. Jessop, 16 Cox,
204. Now, under analogous facts, he would be indictable
-under this s. 237 for counselling the other to commit

suicide, and also under the next section for attempting
himself to commit suicide.

A felo de se, or felon of himself, is a person who, being

of sound mind and of the age of discretion, voluntarily

killeth Limself : 3 Inst. 54.

If a man give himself a wound, intending to be felo de

se, and dieth not within a year and a day after the wound,
lie is not felo de se : Id.

The following passages from Hale and Hawkins may

be usefully inserted here:-

"It is not every melancholy or hypochondriacal dis.

temper that denominates a man non compos, for there are

few who commit this offence but are under such infirmi.

ties, but it must be such an alienation of mind that

renders them to be madmen, or frantic, or destitute of the

use of reason; a lunatic killing himself in a fit of lunacy

is not felo de se; otherwise it is, if it be at another time

1 Hale, 412.

41 But here, I cannot but take notice of a strange notion

ýwhich has unaccountably prevailed of late, that every ose
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Sec. 237] AIDING AND ABETTING SUICIDE.

who kills himself must be non compos of course; for it is
said to be impossible that a man in his senses should do a
tiing so contrary to nature and all sense and reason. If
this argument be good self-murder can be no crime, for a
madman can be guilty of noue; but it is wonderful that
the repugnancy to nature and reason, which is the highest
aggravation of this offence, should be thought to make it
impossible to be any crime at all, which cannot but be the
necessary consequence of this position that none but a
inadman can be guilty of it. May it not, with as much
reason, be argued that the murder of a child or of a parent
is against nature and reason, and consequently that no
man in his senses can commit it ": 1 Hawk. c. 9, s. 2.

In England the attempt to commit suicide is not an

attempt to commit murder, within 32 & 33 V. c. 20, but still
remains a common law misdemeanour : R. v. Burgess,

L. & C. 258; R. v. Doody, 6 Cox, 463.

An aider and abettor, called a principal in the second
degree, is one who is actually or constructively present
when an offence is committed ; one who counsels or
procures the commission of an offence, but is absent when
it is committed, is called at common law an accessory
before the fact. Both are now treated as principals: s. 61,
ante; but that section does not apply as to punishment
where the offence of counselling or of aiding and abetting
is made a distinct offence. As to what is a counselling or
procurement see remarks under the said section.

Indictent.- that on at one A. B.
committed suicide, and that on divers days before the said
offence was conmitted by the said A. B., as aforesaid, C. D.
did unlawfully move, procure, aid, counsel, hire and com-
mand the said A. B. the said offence and suicide to do and
commit (or, that C. D. was present and aiding and
«betting the said A. B. in the commission of the said

offence and suiicide.)
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If the suicide was not committed yet the inciting toit is
an offence: R. v. Gregory, L. R. 1 C. C. R. 77; so is the
conspiracy by two persons to commit suicide together,
s. 527.

See R. v. Dyson, R. & R. 523; R. v. Russell, 1 Moo.
356. This last case applies only to an accessory, not to an
aider and abettor: R. v. Towle, R. & R. 314.

A. and B. go out together with a gun to kill D. A.
fires the shot, but his gun bursts and kills himself (A). A.
has committed suicide, and B. was aider and abettor to
that suicide.

ATTEMPT TO COMMIT SUICIDE. (New).

238. Every one who attempts to commit suicide is guilty of an indictable
offence and liable to two years' imprisonment.

,See remarks under preceding section; fine, s. 958.
Indictnzent.- that A. B. on unlawfully and

wilfully did attempt and endeavour to unlawfully kill him.

self and thereby to commit suicide.

NEGLECT BY A MOTHER IN CIrLD-BIRTH TO OBTAIN ASSISTANCE. (New).

239. Every woman is guilty of an indictable offence who, with either of

the intents hereinafter mentioned, being vith child and being about to be

delivered, neglects to provide reasonable assistance in her dehîvery, if the child

is permanently injured thereby, or dies, either just before, or during, or shortly

after birth, unless she proves that such death or permanent injury was not

caused by such neglect, or by any wrongful act to which she was a party, and

is liable to the following punishment :

(a) If the intent of such neglect be that'the child shall not live, to imprison.

ment for life ;

(b) If the intent of such neglect be to conceal the fact of her having had a

child, to imprisonment for seven years.

See ante, remarks under s. 219.

This is new. It is taken from the English bill of 1880.

The Imperial Commissioners reported thereon as follows:

"The subject of child-murder is one as to which the existing
law seems to require alteration. At present no distinction is
made between the murder of a new-born infant by its mother,

and the murder of an adult. Practically this severity defeats

itself, and offences which are really cases of child murder are



CONCEALING DEAD BODY.

often treated as cases of concealment of birth simply. . . .
This section will afford a means of punishment for child murder
where there would be a practical difficulty in obtaining a convic-
tion for that offence."

Under a charge of child murder the accused cannot

be found guilty of this new offence created by s'. 239. A

,verdict of concealment of birth may be given if the evidence
warrants it, s. 713. The punishment would then be under

next section.

If R. v. Handley, 13 Cox, 79, is good law, the offence

covered by this s. 239 would at common law, when the
child dies after birth, be murder or manslaughter.

It is not easy to imagine a case where it would be pos-

sible to obtain a conviction under this section, where a child
dies before, even if it is only just before, his birth. The

expression itself " dies before his birth " is not a happy

one; see s. 219, ante.

The words " unless she proves," etc., are utterly useless.

Either the prosecutor's case must be proved or not. If it
is, the jury must conviet; if not, they must acquit; and it

is not if it is not proven that the death or injury, was

caused by the neglect.

1ndictment under (a).- that A. B. on at

a then and there being with child and about to

be delivered, did unlawfully, with intent that her said child
should not live, neglect to provide reasonable assistance in
her delivery, whereby ber said child was permanently ii-
jured, (or died during or shortly after birth.) A verdict of
guilty under s-s. (b) may be given upon this indictment if
the evidence warrants it.

CONCEALING DEAD BODY OF A CHILD.

240. Every one is guilty of an indictable offence, and liable to two years'

imprisoninent, who disposes of the dead body of any child in any manner, with

intent to conceal the fact that its mother was delivered of it, whether the child

died before, or during, or after birth. R. S. C. c. 162, s. 49. (Arnended).

24-25 V. c. 100, s. 60 (Imp.).
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Fine, s. 958. A conviction for this offence may be given

upon an indictment for child murder, s. 714.

The enactment applies not only to a mother, but to

every one who disposes of the dead body of a child with
intent to conceal its birth. The repealed clause had the

words " by any secret disposition."

Indictment.- that A. B., on was delivered
of a child; and that subsequently, on , the said
child having died, the said A. B. did unlawfully dispose of
the dead body of the said child by secretly burying it with

intent to conceal the fact that she had been delivered of it.
(State the means of concealmnent specially.)

In R. v. Berriman, 6 Cox, 388, Erle, J., told the jury
that this offence cannot be committed unless the child had
arrived at that stage of maturity at the time of birth that
it might have been a living child. But in a later case, R.
v. Colmer, 9 Cox, 506, Martin, J., ruled that the offence is

complete on a foetus delivered in the fourth or fifth anth-
of pregnancy, not longer than a man's finger, but having

the shape of a child.

Final disposition of the body is not material, and hiding
it in a place from which a further removal was contem-
plated would support the indictment: R. v. Goldthorpe, 2

Mo. 244; R. v. Perry, Dears. 471.

Leaving the dead body of a child in two boxes, closed
but not locked or fastened, one being placed inside the other
in a bedroom' but in such a position as to attract the

attention of those who daily resorted to the room, is not a

secret disposition of the body within the meaning of the

statute: R. v. George, 11 Cox, 41.

What is a secret disposition of the dead body of a child

within the statute is a question for the jury, depending on

the circumstances of the particular case. Where the dead

body of a child was thrown into a field, over a wall 4ý feet

high separating the yard of a publie bouse from the field,
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aud a person looking over the wall from the yard might

have seen the body, but persons going through the yard at

using it in the ordinary way would not, it was held, on a

case reserved, that this was an offence within the statute:

R. v. Brown, Il Cox, 517, Warb. Lead. Cas. 94.

Although the fact of the prisoner having placed the

,dead body of her newly-born child in an unlocked box is not

of itself sufficient evidence of a criminal concealment of

birth, yet all the attendant circumstances of the case must

be taken into consideration in order to determine whether

or not an offence bas been committed: R. v. Cook, Il Cox,

542.

In order to convict a woman of attempting to conceal

the birth of her child, under s. 711, post, a dead body

must be found and identified as that of the child of which

she is alleged to have been delivered. A woman, ap-

parently pregnant, while staying at an inn, at Stafford,

received by post, on the 28th of August, 1870, a Rugby

inewpaper with the Rugby post mark upon it. On the same-

day, her appearance and the state of her room seemed to,

indicate that she had been delivered of a child. She left;

for Shrewsbury next morning, carrying a parcel. That

afternoon a parcel was found in a waiting roon at Staford

station. It contained the dead body of a newly-born child,
wrapped in a Rugby Gazette, of August 27th, bearing the

Rugby postmnark. There is a railway from Stafford to

Shrewsbury, but no proof was given of the woman having

been at Stafford Station: Held, that this evidence was not

sufficient to identify the body found as the child of which

the woman was said to have been delivered, and would

not therefore justify her conviction for concealment o

birth: R. v. Williams, 11 Cox, 684.

Where death not proved conviction is illegal: R. v. Bell,
8 Ir. R. C. L. 542.

A, being questioned by a police-constable about the
concealment of a birth, gave an answer which caused the
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officer to say to her, " It mnight be better for yon to tell the
truth and not a lie." Held, that a further statement made
by A. to the policeman after the above inducement was in-
admissible in evidence against her, as not being free,.and

voluntary.. A. was taken into custody the same day,
placed with two accomplices, B. and C. and charged with

concealment of birth. All three then made statements.
Held, that those made by B. and C. could not be deemed
to be affected by the previous inducement to A. and were,
therefore, admissible against B. and C. respectively, ai.
though that made by A. was not so. The prisoners were

sent for trial, but before their committal they received the

formal caution from the magistrate as to anything they
might wish to say. Whereupon A. made a statement
which was taken down in writing, as usual, and attached
to the deposition: Held, that this latter statement of A.
might be read at the trial as evidence against herseif.
Mere proof that a woman was delivered of a child and
allowed two others to take away its body is insufficient to

sustain an indictment against ber for concealment of birth:
R* v. Bate, 11 Cox, 686.

A woman delivered of a child born alive endeavoured
to conceal the birth thereof by depositing the child while
alive in a corner of a field, when it died from exposure.
Beld, that she could not be indicted under the above

section : R. v. May, 16 L. T. 362.

The prisoner who lived alone .had placed the dead
body of her new born child behind a trunk in the room she
occupied, between the trunk and the wall. On being charged
,with having had a child she at first denied it. Held,
sufficient to support a conviction for concealment of birth:

IR. v. Pichè, 30 U. C. C. P. 409.

See other cases under s. 714 post, and R. v. Handley

13 Cox, 79.
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WOUNDING WITH INTENT.

PART XIX.

BODILY INJURIES, AND ACTS AND OMISSIONS CAUSING

DANGER TO THE PERSON.

WOUNDING WITH INTENT.

241. Every one is guilty of an indictable offence and liable to imprison-

ment for life who, with intent to maim, disfigure or disable any person, or to

do some other grievous bodily harm to any persôn. or with intent to resist or

prevent the lawful apprehension or detainer of any person, unlawfully by any

means wounds or causes any grievous bodily harm to any person, or shoots at

,,y person, or, by drawing a trigger, or in any other manner, attempts to

discharge any kind of loaded arms at any person. R. S. C. c. 162, s. 13

(Aended); 24-25 V. c. 100, s. 18 (Imp.).

The repealed clause contained the words "unlawfully

and naliciously by any means vhatsoever."

"Loaded arms " defined, s. 3: see R. v. Latimer, 16
Cox, 70, Warb. Lead. Gas. 117 ; and R. v. Clarence, Warb.

Lead. Cas. 130, 22 Q. B. D. 23.

An indictment under the English clause charging that

the prisoner did " inflit " grievous bodily harm instead of
" cause" is sufficient : R. v. Bray, 15 Cox, 197.

Indictnient for wounding with intent to maimn.-

that J. S. on one J. N. unlawfully did wound, with

jitent in so doing him the said J. N. thereby there to maim
(addIcount stating " vith intent to disfygure" and one

i iwith intent to disable." Also one stating " with intent to do

some grevious bodily harm." And if necessary, one" with

intent to prevent (or resist) the lawful apprehension of.) See

form F. F. schedule one under s. 611 post, in which the
wvords " did actual bodily harm " are quite wrong.

An indictment under the repealed act, charging the act
to have been done " feloniously, wilfully and maliciously "
,was held bad, the words of the statute, then being " unlaw-
fully and maliciously : " R. v. Ryan, 2 Moo. 15. In

practice the first count of the indictment is generally for
wounding with intent to murder. These counts are allowed
to be joined in the same indictment.
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This clause includes overy wounding done without law.

ful excuse with any of the intents mentioned in it ; from

the act itself malice will be inferred : R. v. Latimer,
17 Q. B. D. 859, Warb. Lead. Cas. 117, and cases there

cited.

The instrument or means by which the injury was

inflicted need not be stated in the indictment, and if stated

need not be proved as laid : R. v. Briggs, 1 Moo. 818. And

in the same case it was held that upon an indictment

which charged a wound to have been inflicted by striking

with a stick and kicking with the feet, proof that the wound

was caused either by striking with a stick or kicking was
sufficient, though it was uncertain by'which of the two the

injury was inflicted.

In order to convict of the offence the intent must be

proved as laid; bence the necessity of several counts charg.

ing the offence to have been committed with different

intents. If an indictment alleged that the defendant eut

the prosecutor with intent to disable, and to do some

grievous bodily harm, it will not- be supported by proof of

an intention to prevent a lawful apprehension : R. v. Duffin,
R. &. R. 365; R. v. Boyce, 1 Moo. 29 ; unless for the pur-

pose of affecting his escape the defendant also harboured

one of the intents stated in the indictment : R. v. Gillow,
1 Moo. 85 ; for where both intents exist it is immaterial

which is the principal and which the subordinate. There.

fore where, in order to commit a rape, the defendant eut

the private parts of an infant, and thereby did lier grievous

bodily harm, it was holden that he was guilty of cutting

with intent to do her grievous bodily harm, notwithstand-

ing his principal object was to commit the rape: R. v. Cox,

R. & R. 362. So also, if a person wound another in order

to rob him, and thereby infliet grievous bodily harni, he

may be convicted on a count charging him with an intent

to do grievous bodily harm.
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An indietment charging the prisoner with wounding A.
with intent to do him grievous bodily harm, is good
although it is proved that he mistook A. for somebody else,

and that he intended to wound another person: B. v.
Stopford, 11 Cox, 643: see R. v. Hunt 1 Moo. 93.

The prisoner was indicted for shooting at A. with in-
tent to do him grievous bodily harm. He fired a pistol
into a group of persons who had assaulted and annoyed
him, among whom was A., without aiming at A. or any one

in particular, but intending generally to do grievous bodily

barm, and wounded A. Held, on a case reserved, that he

was rightlybonvicted : R. v. Fretwell, L. & C. 443.

With respect to the intents mentioned in the statute it
may be useful to observe that to nairn is to injure any part

of a man's boiy which may render him in fighting less

'able to defend himself, or annoy his enemy ; to disfigure
is to do some external injury which may detract from his

personal appearance ; and to disable is to do something

which creates a permanent disability, and not merely tem-

porary injury: Archbold, 666. It is not necessary that a

grievous bodily harm should be either permanent or dan-

gerous; if it be such as seriously to interfere with health or
comfort that is sufficient ; and, therefore, where the

defendant eut the private parts of an infant. and the wound

was not dangerous, and was small, but bled a good deal,
and the jury found that it was a grievous bodily hari, it

was holden that the conviction was right : B. v. Cox, R. &

R. 362.

Where the intent laid is to prevent a lawful apprehen-

sion it must be shown that the arrest would have been

lawful; and where the circumstances are not such that the

party must know why he is about to be apprehended it

must be proved that he was apprised of the intention ~to

apprehend him : Archbold, 667.

While the defendant was using threatening language to
a third person a constable in plain clothes came up and
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interfered. The defendant struck the constable with his

fist, and there was a struggle between them. The con-

stable went away for assistance, and was absent for an

hour; lie changed his plain clothes for his uniform and

returned to defendant's house with three other constables.

'Ihey forced the door and entered the bouse. The defend.

ant refused to come down, and threatened to kill the first

=an who came up to take him. The constàbles ran up.

stairs to take him, and he wounded one of them in the

struggle that took place. Held, upon a case reserved, that

the apprebension of the prisoner at the time was unlawful,
and that he could not be convicted of wounding the con-

stable with intent to prevent his lawful apprehension: R.

v. Marsden, 11 Cox, 90.

Upon an indictment for an assault with intent to do

grievous bodily harm a plea of guilty to a common assault

may be received if the prosecution consents : R. v. Rox-

burgh, 12 Cox, 8.

Upon an indictment for any offence under this clause

the jury may find a verdict of guilLy of an attempt to com-

mit it, s. 711.

A verdict of common assault may also be found, s. 713.

And, if the prosecutor fail in proving the intent, the

<lefendant may be convicted of unlawfully wounding, and

sentenced under the next section.

And where three are indicted for malicious wounding

with intent to do grievous bodily harm the jury may con-

vict two of the offence under s. 241, and the third of un-

lawfully wounding under s. 242: B. v. Cunningham, Bell, 72.

Where a prisoner was indicted for feloniously wounding

with intent to do grievous bodily harm: Held, that the

intention mright be inferred from the act: R. v. LeDante,

2 G. & 0. (N. S.) 401.

L. was tried on an indictment under .32 & 33 V. c. 20,

containing four counts. The first charged that he did
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unlawfully, etc., kick, strike, wound and do grievous bodily

harm to W., with intent, etc., to maim; the second charged
ar assault, as in firat, with intent to disfigure ; the third

charged intent to disable ; the fourth eharged the intent

to do some grievous bodily harm. The prisoner was found

guilty of a common assault. Held, that L. was rightly
convicted, s. 51 of the Act, 82 & 33 V. c. 20, authorizing

such conviction : R. v. Lackey, 1 P. & B. (N. B.) 194.

An indictment for doing grievous bodily harm, which

alleged that the prisoner did " feloniously " stab, cut and
wound, etc., instead of alleging, in the terms of the 17th

section of 32 & 33 V. c. 20, that he did "unlawfully " and
"maliciously " stab, etc., is good: a defective indictment

is amendable under 32 & 33 V. c. 29, s. 32, and any objection

to it for any defect apparent on the face thereof must be

taken by demurrer or motion to quash the indictment

before the defendant bas pleaded and not afterwards:

R. v. Flynn, 2 P & B. (N. B.) 321.

UNLAWFUL WOUNDING.

242. Every one is guilty of an indictable offence and liable to three years'

imprisonment who unlawfully wounds or inflicts any grievous bodily harm

upon any other persori, either with or without any weapon or instrument.

R. S. C. c. 162, s. 14 (Amended). 24-25 V. c. 100, s. 20 (Imp.).

The repealed clause contained the words " aud mali-

ciously." Fine, s. 958.

Indictment for unlawfully wounding.- one J. N
unlawfully did wound (wound or inflict any grievou8 bodily

harm upon). (Add a count charging that the defendant

"did iflict grievous bodily harîn upon J. N.")-

The act must have been done maliciously. Malice

would in most cases be presumed : 3 Burn, 754; R. v.
Martin, 14 Cox, 633, 8 Q. B. D. 54.

S6e remarks under preceding section and B. v. Martin,
8 Q. B. D. 54.

But general malice alone constitutes the offence.
Malice against the person wounded is not a necessary in-
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gredient of the offence. So if any one, intending to Wound
A., accidentally wounds B., he is guilty of an offence under

this clause : R. v. Latimer, 16 Cox, 70, 17 Q. B. D. 359.

Upon an indictment for assaulting, beating, wounding
and inflicting grievous bodily harm, the prisoner may be
convicted of a common assault : R. v. Oliver, Bell, 287.

Upon an indictment charging that the prisoner " unlaw.
fully and maliciously did assault one H. R., and did then
and there unlawfully and maliciously kick and wound him,
the said H. R., and thereby then and there did uulawfully
and maliciously inflict upon the said H. R. grievous bodily
harm, against'" the jury may return a verdict of
guilty of a common assault merely : R. v. Yeadon, L. & c.
81.

In R. v. Taylor, 11 Cox, 261, the indictnent was as
follows :- "That Taylor on unlawfully and
maliciously did wound one Thomas and the jurors

that the said Taylor did unlawfully and maliciously
infliet grievous bodily harm upon the said Thomas."

Upon this indictment the jury returned a verdict of
common assault, and upon a case reserved the conviction

was affirmed.

In R. v. Canwell, 11 Cox, 263, a verdict of common
assault was also given upon an indictment containing only
one count for maliciously and unlawfully inflicting grievous
bodily harm, and the conviction was affrmed upon a case
reserved.

The defendant may be found guilty of the attempt to
commit the offence charged, s. 711.

To cause any one by threats of violence to do an act,
under the impulsion of fright, by whieh he is grievously in-
jured is a criminal offence under this section: R. v. Halli-

day, 6 Times, L. R. 109.

A man does not infliet grievous bodily harm on his wife

<within the maeaning of this seetion by communicating to
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her a venereal disease : R. v. Clarence, 16 Cox, 511, 22
Q. B. D. 23, Warb. Lead. Cas. 130; see Hegarty v. Shine,
14 Cox, 124. A previous conviction for an assault bars an
indictment for unlawful wounding based on the same
facts: R. v. Miles, 17 Cox, 9.

SIoOTING AT HER MAJESTY'S VESSELS-WOUNDING AN OFFICER ON DUTY.

243. Every one is guilty of an indictablie offence and liable to fourtcen

arS inprisonment who wilfully-

(a) Shoots at any vessel belonging to Her Majesty or in the service of

Canada; or ý
(t) Maims or wounds any public o.fficr engaged in the execution of bis

duty or any person acting in aid of such officer. R. S. C. c. 32, s. 213 ; c. 34,

99 (Aeocnded).

"Public officer" defined, s.3. The punishment is altered.

The repealed enactnents applied only to customs or inland

revenue officers.

CHOaINo OR DRUGGING WITH INTENT.

244. Every one is guilty of an indictable offence and liable to inprison-

nent for life and to be whipped, who with intent thereby to enable himself or

anyother person to commit, or with intent thereby to assist any other person

in committing any indictable offence-

(a) By any means whatsoever, attempts to choke, suffocate or strangle any

otier person, or by any means calculated to choke, suffocate or strangle,
attempts to render any other person insensible, unconscious or incapable of

resistance ; or

(b) Unlawfully applies or administers to, or causes to be taken by, or

attempts to apply or administer to, or attempts or causes to be administered

t or taken bv, any person, any chloroform, laudanum or other stupefying or

overpowering drug, matter or thing. R. S. C. c. 162, ss. 15 & 16 (A mended).

24-25 V. c. 100, ss. 21, 22. 26-27 V. c. 44 (Imp.).

hIdictment for attenpting to choke.- unlawfully

did attempt by then (state the means), to choke, suffocate
and strangle one J. N. (sufocate or strangle any person, or

), with intent thereby then to enable him, the said
A. B., the monies, goods, and chattels of the said J. N.,
fromthe person of the said J. N., unlawfully to steal. (Add
caîcnts varying the statenent of the overt acts, and of the
<ent.)

This clause is new, and is directed against ttiose
attempts at robbery which have been accompanied by
violence to the throat: Greaves, Cons. Acts, 54.
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In certain cases a verdict of common assault may be
given upon an indictment for this offence, s. 713.

Indictment for attempting to drug.- unlawfully
did apply and administer to one J. N. (or cause
certain chloroform with intent thereby (intent as in the last
precedent).

If it be not certain that it was chloroform, or laudanum,
that was administered, add a count or counts stating it to
be "a certain stupefying and overpowering drug and
matter to the jurors aforesaid unknown." Add also counts
varying the intent if necessary.

As to what constitutes an " administering, or attempt.

ing to administer ": see remarks under s. 232, ante.

ADMINISTERING Poison SO AS To ENDANGER LIFE.
245. Every one is guilty of an indictable offence and liable to fourteen

years' impriso'nment who unlawfully administers to, or causes to be admis.
istered to or taken by any other person, âny poison or other destructive or
noxious thing, so as thereby to endanger thé life of such person, or so as there.
by to inflict upon such person any grievous bodily harm. R. S. C. c. 162, S. 17;
24-25 V. c. 100, s. 23 (Inp.).

The words "and maliciously " were in the repealed
section after "unlawfully ": see remarks under next section,
and under ss. 241 and 242, ante.

ADMINISTERINO POISON WITH INTENT TO INJURE.

246. Every one is guilty of an indictable offence and liable to three year'
imprisonment who unlawfully administers to, or causes to be administered to
or taken by, any other person any poison or other destructive or noxious thing,
with intent to injure, aggrieve or annoy such person. R. S. C. c. 162, & 18.
24-25 V. c. 100, s. 24 (Imp.).

The words "and maliciously" were in thu repealed
section after "unlawfully."

Fine, s. 958.

Under an indictment under s. 245 the jury may find
the prisoner guilty of the offence provided for in s. 246.

Indictment under s. 245 for administering poison so as to
endanger life.- unlawfully did administer to one
J. N. (or cause ), a large quantity, to wit, two
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drachms of a certain deadly poison called white arsenic,
and thereby then did endanger the life of the said J. N.

Add a count stating that the defendant " did cause to be
taken by J. N. a large quantity of " and if the kind

of poison be doubtful, add counts describing it in diferent

ways, and also stating it to be " a certain destructive thing,
(or a certain noxious thing) to the jurors aforesaid unknowon."'

There should be also a set of counts stating that the defendant

thereby " inflicted upon J. N. grievous bodily harm."

Administering cantharides to a woman with intent to

excite her sexual passion, in order to obtain connexion with

her, is an administering with intent to injure, aggrieve or
annoy, within the meaning of s. 246: R. v. Wilkins, L.

& C. 89.

If the poison is administered merely with intent to
injure, aggrieve or annoy, which in itself would merely
amount to an offence under s. 246, yet if it does, in fact,
inflict grievous bodily hartn, this amounts to an offence
under s. 245: Tulléy v. Corrie, 10 Cox, 640.

But to constitute this offence the thiug administered
must be noxious in itself, and not only when taken in
excess: R. v. Hennah, 13 Cox, 547.

"An intent to injure, in strictness, means more than an
intent to do harm. It connotes an intent to do wrongful
harm": per Bowen, L.J., Mogul Co. v. MeGregor, 23.
Q. B. D. 598.

CAUSING BODILY INJURIES BY EXPLOSIVES.

247. Every one is guilty of an indictable offence and liable to imprison-
ment for life who unlawfully and by the explosion of any explosive substance
burns, maims, disfigures, disables or does any grievous bodily harm to any
person. R. S. C. c. 162, s. 21. 24-25 V. c. 100, s. 28 (Imp.).

The words " and maliciously" were in the repealed sec-
tion after " unlawfully."

See remarks under next section.
248. Every one is guilty of an indictable offence and liable, in case (a) to
risonoent for life and in case (b) to fourteen years' .iinprisonment, who

ulawfully-

Cant. LAw-16
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(a) With intent to burn, maim, disfigure or disable any person, or to do
some grievous bodily harm to any person, whether any bodily harm is effected
or not-

(i) Causes any explosive substance to explode;

(i) Sends or delivers to, or causes to be taken or received by, any
person any explosive substance, or any other dangerous or noxious thing ;

(iii) Puts or lays at any place, or casts or throws at or upon, or other.

wise applies to, any person any corrosive fluid, or any destructive or
explosive substance; or

(b) Places or. throws in, into, upon, against or near any building, ship or
vessel any explosive substance, with intent to do any bodily injury to any
person, whcther or not any explosion takes place and whether or not any bodily

injury is effected. R. S. C. c. 162, ss. 22 and 23. 24-25 V. c. 100, ss. 29 & 30

(Insp.).

The words in italies are not in the Imperial Act.

"Explosive substance " defined, s. 3.

The words "and maliciously " were in the repealed

section after " unlawfully."

Indictment under s. 248 for sending an explosive sub.

stance with intent, etc. unlawfully did send (or

deliver to or cause to be taken or received by) to one J. N., a
certain explosive substance and dangerous and noxious

thing, to wit, two drachms of fulminating silver, and two

pounds weight of gunpowder, with intent in so doing him

the said J. N.'thereby then to burn (rnaim, disfigure or

disable, or do sone grievous bodily harm). (Add count8

varying the injury and intent).

Indictment under s. 248 for throwing corrosive fluid, with

intent, etc. unlawfully did cast and throw upon one
J. N. a certain corrosive fluid, to wit, one pint of oil of

vitriol, with intent in so doing him the said J. N., thereby

then to burn. (Add counts varying the injury and tle

intent.)

In R. v. Crawford, 1 Den. 100, the prisoner was indicted

for maliciously throwing upon P. C., certain destructive

matter, to wit, one quart of boiling water, with intent, etc.

The prisoner was the wife of P: C., and when he was asleep

she, under the influence of jealousy, boiled a quart of water,
and poured it over his face and into one of his ears, and
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ran off boasting she had boiled him in his sleep. The

inijury was very grievous. The man was for a time deprived

of sight, and had frequently lost for a time the hearing of

one ear. The jury having convicted, the judges held that

the conviction was right.
In R. v. Murrow, 1 Moo. 456, it was held, where the

defendant threw vitriol in the prosecutor's face, and so

wounded him, that this wounding was not the " wounding

meant by the 9 Geo. IV. c. 31, s. 12; but it would now

fail under this statute. The question of intent is for the

jury: R. v. Saunders, 14 Cox, 180.

Jndictment under s. 247 for burning by gunpowder.-

unlawfully, by the explosion of a certain explosive

substance, that is to say, gunpowder, one J. N. did burn

(Add counts varying the statement of the injary, according

to c irc umsta nces.)

Indictment charged defendants with having unlawfully,
knowingly and wilfully deposited in a room in a lodging

or boarding house (described) in the city of Halifax, near

to certain streets or thoroughfares and in close proxinity

to divers dwelling houses, excessive quantities of a danger-

ous and explosive substance called dynamite, in excessive

and dangerous quantities, by reason whereof the inhabi-

tants, etc., were in great danger: Held, good, without

alleging carelessness, or that the quantities deposited were

so great that care would not produce safety : R. v. Holmes,

5 R. & G. (N. S.) 498.

SErrING SPRING GUNS, TRAPS, ETC., ETC.

249. Every one is guilty of an indictable offence and liable to five years'

imprisonment who sets or places, or causes to be set or placed, any spring-gun,

man-trap, or other engine calculated to destroy human life or inflict grievous

bodily harm, with the intent that the same or whereby the same may destroy,
or inflict grievous bodily harn upon any trespasser or other person coning in

contact therewith.

2. Every one who knowingly and wilfully permits any such spring-gun,
man-trap or other engine which has been set or placed by some other person,

in any place which is in, or afterwards cornes into, his possession or occupa-

tion, to continue so set or placed shall be deemed to have set or placed such

gun, trap or engine with such intent as aforesaid.
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3. This section does not extend to any gun or trap usually set or placed
with the intent of destroying vermin or noxious animals. R. S. C. c. 162, s. 24.
24-25 V. c. 100, s. 31 (Imp.).

The last three words are new: see Wootton v. Dawkins,
2 C. B. N. S. 412; Bird v. Holbrook, 4 Bing. 628; Ilott
v. Wilkes, 8 B. & Ald. 304 ; Jordin v. Crump 8 M. & W.
782.

Fine, s. 958.

The English Act bas the following additional proviso:
" Provided also that nothing in this section shall be deemed
to make it unlawful to set or place or cause to be set or
placed, or to be continued set or placed, frorm sunset to
sunrise, any spring-gun, man-trap, or other engine which

shall be set or placed, or caused or continued to be set or
placed, in a dwelling-house for the protection thereof."

Indictment.- unlawfully did set and place, and
caused to be set and placed, in a certain garden situate

a certain spring-gun which was then loaded and
charged with gunpowder and divers leaden shot, with intent
thai the said spring-gun, so loaded and charged as afore.
said,should inflict grievous bodily harm upon any trespasser
who might corne in contact therewith.

Prove that the defendant placed or continued the spring.
gun loaded in a place where persons might corne in contact
with it; and if any injury was in reality occasioned state
it in the indictment, and prove it as laid. The intent can

only be inferred from circumstances, as the position of the

gun, the declarations of the defendant, and so forth; any

injury actually done will, of course, be some evidence of the
intent: Archbold.

A dog-spear set for the purpose of preserving the game

is not within the statute, if not set with the intention to do

grievous bodily harrm to human beings: 1 Russ. 1052.

The instrument must be calculated to destroy life or

cause grievous bodily harm, and proved to be such; andif

the prosecutor,while searching for a fowl among somebushes
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in the defendant's garden, came in contact with· a wire

which caused a loud explosion, whereby Le was knocked

down, and slightly injured about the face, it was held that
the case was not within the statute, as it was not proved
what was the nature bf.the engine or substance which caused

the explosion, and it was not enough that the instrument

was one calculated to create alarm: 1 Russ. 1053.

INJURIES TO RAILWAYS, ETC.

250. Every one is guilty of an indictable offence and liable to imnprison-

ment for life who unlawfully- 

(a) With intent to injure or to endanger the safety of any person travel-

ling or being upon any railway,

(i) Puts or throws upon or across such railway any wood, stone, or

other matter or thing ;

(i) Takes up, removes or displaces any rail, railway switch, sleeper or

other matter or thing belonging to such railway, or injures or destroys

any track, bridge, or fence of such railway, or any portion thereof;

(iii) Turns., moves or diverts any point or other machinery belonging

to such railway ;

(iv) Makes or shows, hides or removes any signal or light upon or

near to such railway;

(v) Does or causes to be done any other matter or thing with such in-

tent; or

(b) Throws, or causes to fall or strike at, against, into or upon any engine,

tender, carriage or truck used and in motion upon any railway any wood, stone

or other matter or thing. with intent to injure or endanger the safety of any

person being in or upon such engine, tender, carriage or truck, or in or upon

any other engine, tender, carriage or truck of any train of which such first

mentioned engine, tender, carriage or truck forms part. R. C. S. c. 162, ss. 25

& 26. 24-25 V. c. 100, s. 32-33 (Imp.).

The Words "and malici'ously" were in the repealed
section after " unlawfully."

See reinarks under next section,

ENDANGERING SAFETY OF PERSON ON RAILWAY.

251. Every one is guilty of an indictable offence and liable to two years'

imprisonment who, by any unlawful act, or by any wilful omission or neglect

of duty, endangers or causes to be endangered the safety of any person con-
veyed or being in or upon a railway, or aids or assists therein. R. S. C. c. 162,
s. 27. 24-25 V. c. 100, s. 34 (Imp.).

Fine, s. 958. A verdict of attempt may be given, if the
evidence warrants it, s. 711.



The words "of duty" in this last section are not in

the English Act.

Indictnent under s. 251 for endangering by wilful negqlect
the safety of railway passengers. that J. S. on

unlawfully did, by a certain wilful omission and neglect of

his duty, that is to say, by then wilfully omitting and
neglecting to turn certain points in and upon a certain
railway called in the parish which points it

was then the duty of him, the said J. S., to turn, endanger
the safety of certain persons then conveyed and being in
and upon the said railway . (Add counts varying

the statenent of defendant's duty, etc.)

An acquittal of the offence under e. 250 was no bar to
an indictment for the offence under s. 251: R. v. Gilmore, 15
Cox, 85; but now it would be as a verdict for the offence

provided for in s. 251 can be given on an indictment under
s. 250: s. 713, post.

See post, remarks under s. 489. The forms of indiet-
ments there given may form a guide for indictments under
the present section.

Prove that it was the duty of the defendant to turn the

points; that he wilfully omitted and neglected to do so;

and that, by reason of such omission and neglect, the
safety of the passengers or other persons conveyed or being

on the railway was endangered (which words will include,
not only passengers, but officers and servants of the rail-

way company): Archbold.

In R. v. Holroyd, 2 M. & Rob. 339, it appeared that

large quantities of earth and rubbish were found placed

across the railway, and the prosecutor's case was that this

had been done by the defendant wilfully and in order to

obstruct the use of the railway ; and the defendant's case

was that the earth and rubbish had been accidentally

dropped on the railway: Maule, J., told the jury, that if

the rubbieh had been dropped on the rails by mere

accident the defendant was not guilty ; but "it was by no
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means necessary, in order to bring the case within this

Act, that the defendant should have thrown the rubbish on

the rails expressly with the view to upset the train of

carriages. If the defendant designedly placed these sub-

stances, having a tendency to produce an obstruction, not

caring whether they actually impeded the carriages or not,
that vas a case within the Act." And on one of the jury
asking what was the meaning of the term " wilfully," then

used in the statute, the learned judge added "he should

consider the act to have been wilfully done, if the

defendant intentionally placed the rubbish on the line,

knowing that it was a substance likely to produce an

obstruction; if, for instance, he had done so in order- to

throw upon the company's officers the necessary trouble of

removing the rubbish." This decision may afford a safe

guide to the meaning of the term wilful in this clause,
251: Greaves, Cons. Acts, 62. In the other clauses the

word wvilfully is now replaced by unlawfully.

On s. 250 (b) Greaves says:-" The introduction of the

word at extends this clause to cases where the missile fails

to strike any engine or carriage. Other words were intro-

duced to meet cases where a person throws into or upon
one carriage of a train, when he intended to injure a

person being in another carriage of the sane train, and
similar cases. In R. v. Court, 6 Cox, 202, the prisoner
was indicted for throwing a stone against a tender with
intent to endanger the safety of persons on the tender,

and it appeared that the stone fell on the tender but
there was no person on it at the time, and it was held
that the section was limited to something thrown upon an
engine or carnage having some person therein, and conse-
quently that no offence within the statute was proved;
but now this case would clearly come within this clause."

In R. v. Bradford, Bell, 268, it was bell that a rail-

way not yet opened for passengers, but used only for the
carriage of materials and workmen, is a railway within the
statute.
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In B. v. Bowray, 10 Jur. 211, 1 Russ. 1058, on an

tndictment for throwing a stone on a railway so as to

endanger the safety of passengers, it was held that the

intention to injure is not necessary, if the act was done
wilfully, and its effect be to endanger the safety of the
persons on the railway.

It is not necessary that the defendant should have en-

tertained any feeling of malice against the railway com.

pany, or against any person on the train; it is quite

enough to support an indictment under the statute if the

act was done mischievously, and with a view to cause an
obstruction of a train : B. v. Upton, 5 Cox, 298.

Two boys went upon premises of a railway company,
and began playing with a heavy cart which was near the

line. Having started the cart it ran down an embankment

by its own impetus. One boy tried to divert its course;

the other cried to him " let it go." The cart ran on with.

out pushing until it passed through a hedge, and a fence

of posts and rails, and over a ditch on to the railway; it

xested so close to the railway lines as to obstruet any car-

xiages passing upon them. The boys did not attempt to

remove it : Held, that as the first act of moving the cart

was a trespass, and therefore an unlawful act, and as the

jury found that the natural consequence of it was that the

cart ran through the hedge and so on to the railway, the

boys might be properly convicted : R. v. Monaghan, il

Cox, 608.

Indictnent under q. 250 (b). that on at

A. B. unlawfully did throw (or cause to fall or strike

against, into or upon) upon a certain carrage (engine, ten-

der, carriage, or truck), then and there used upon a certain

railway there, called a certain large piece cf wood

(any wood, stone, or other natter or thing) with intent

thereby then and there to endanger the safety of one C. D.,
then and there being in (in or upon) the said carriage

(engine, tender, carriage or truck): see a form in schedule

one, po8t, form F. F., under s. 611.
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CAUSING INJURY BY NEGLIGENCE.

252. Every one is guilty of an indictable offence and liable to two years'-

imprisonment who, by any unlawful act, or by doing negligently or omitting

to do any act· which it is his duty to do, causes grievous bodily injury to any

other person. R. S. C. c. 162, s. 33.

Fine, s. 958.

This clause is not in' the English Act. It is nearly in

the same terms as s. 251, except that this last one applies

only to passengers by railway endangered by the unlawful

act or neglect, or omission of duty.

An injury resulting from an omission does not subject

the person causing it to punishment unless such omission

be unlawful. An omission is deemed unlawful whensoever

it is a breach of some duty imposed by law, or gives cause

to a civil action: 2nd Report Cr. L. Com. 14 May, 1846;

see R. v. Instan, [18931, 1 Q. B. 450.

Mr. Starkie, one of the English Commissioners, in a

separate report, objected strongly to such an enactment,

and the framers of the Imperial Statutes have thought

proper to leave it out.

This section uses the term " bodily injury_" instead of

bodily harm " used in the next section and in s. 241,

et seq. Did the drafter intend to make a distinctioüi

between the two ? Probably not.
INJURY BY FURIous DRIVING.

253. Every one is guilty of an indictable offence and liable to two years'

imprisomnent who, having the charge of any carriage or vehicle, by wanton or

furious driving, or racing or other wilful misconduct, or by wilful negleet, does

or causes to be done any bodily harm to any person. R. S. C. c. 162, s. 28.

24-25 V. c. 100, s. 35 (Imp.).

Indictment.- being then a coachman, and- then

having charge of a certain carriage and vehicle called an

omnibus, unlawfully did, by the wanton and furious driv-

ing of the said carriage and vehicle by him the said
(defendant) cause certain bodily harm to be done to one
J.N.

This section includes all carriages and vehicles of every
description, both publie and p:ivate. Wilful means volun-

tary: Greaves, Cons. Acts, 6..

249:-
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See remarks under s. 251 as to the word " wilful," and

under s. 262 as to the words ' bodily harm."

PREVENTING ANY SHIPWRECKED PERSqN FROM SAVING HIS LIFE. (A8 amenesds
in 1893.)

254. Every one is guilty of an indictable offence and liable to serea

years' imprisonment-

(a) Who prevents or impedes, or endeavours to prevent or impede any

shipwrecked person in his endeavour to save his life ; or

(b) Who without reasonable cause prevents or impedes, or endeavours to

prevent or impede, any person in his endeavour to save the lifes of any ship.

wrecked person. R. S. C. c. 81, s. 36. 24-25 V. c. 100, s. 17 (Imp.).

" Shipwrecked person " defined, s. 3.

Indictinent.-- that before and at the time of the

committing of the offence hereinafter mentioned, to-wit,
on a certain ship was wrecked, stranded and cast on

shore, and that A.B., on the day and year aforesaid, did
unlawfully prevent and impede (or endeavour to prevent and

impede) one C.D., a shipwrecked person then endeavouring
to save his life from the said ship so wrecked, stranded, and

cast on shore, in his endeavours to save bis life.

LE.viNG HoLES IN THE IcE, ETC., ETC., UNGUARDED.

255. Every one is guilty of an offence and liable, on summary convie.

tion, to a fine or imprisonment with or without hard labour (or both) who-

(a) Cuts or makes, or causes to be cut or made, any hole, opening, aperture

or place, of sufficient size or area to endanger human life, through the ice os

any navigable or other water open to or frequented by the public, and leaves

such hole, opening, aperture or place, while it is in a state dangerous to human

life, whether the same is frozen over or not, uninclosed by buskes or trees

or unguarded by a guard or fence of sufficient height and strength to prevent any

person from accidentally riding, driving, walking, skating or falling therein;

or

(b) Being the owner, manager or superintendent of any abandoned or un-

used mine or quarry or property upon or in which any excavation has been or

is hereafter made, of a sufficient area and depth to endanger human life, leaves

the same unguarded and uninclosed by a guard or fence of sufficient height and

strength to prevent any person from accidentally riding, driving, walking or

falling thereinto ; or

(c) Omits within five days after conviction of any such offence to make the

inclosure aforesaid or to construct around or over such exposed opening or'

excavation a guard or fence of such height and strength.

2. Every one whose duty it is to guard such hole, opening, aperture or

place is guilty of manslaughter if any person loses his life by accidentally falling

therein while the same is unguarded. R. S. C. c. 162, ss. 29, 30, 31 & 32.



251Secs. 256, 257] UNSEAWORTHY SHIP.

This sub-section (b) provides for what would be man-

siaughter under s. 220, or at common law. An analogous

enactment in England is contained in 50 & 51 V. c. 19.

SENDING OR TAKING AN UNSEAWORTHY SHIP TO SEA.

256. Every one is guilty of an indictable offence and liable tofive years'

imprisonnent who-

Sends, or attempts to send, or is a party to sending, a ship registered in

Canada to sea, or on a voyage on any of the inland waters of Canada, or on a

voyage from any port or place on the inland waters of Canada to any port or

place on the inland waters of the United States, or on a voyage from any port

or place on the inland waters of the United States to any port or place on the

inland waters of Canada in such unseaworthy state, by reason of overloading or

underloading or improper loading, or by reason of being insufficiently manned,

or from any other cause, that the life of any person is likely to be endangered

thereby, unless he proves that he used all reasonable means to insure her being

sent to sea or on such voyage in a seaworthy state or that her going to sea or

on such voyage in such unseaworthy state was, under the circumstances,

reasonable and justifiable. 52 V. c. 22, s. 3.

257. Every one is guilty of an indictable offence and liable to five years'

imprisonment who, being the master of a ship registered in Canada, knowingly

takes such ship to sea, or on a voyage on any of the inland waters of Canada,

or on a voyage from any port or place on the inland waters of Canada,

to any port or place on. the inland waters of the United States, or on

a voyage froua any port or place in the United States to any port or

place on the inland waters of Canada, in such unseaworthy state, by reason

of overloading or underloading or improper loadieg, or by reason of being

insufficiently manned, or from any other cause, that the life of any person is

likely to be endangered thereby, unless he proves that her going to sea or on

such voyage in such unseaworthy state was, under the circumstances, reason-

able and justifiable. 52 V. c. 22, s. 3. 39-40 V. c. 80 (Imp.).

Fine, s. 958.

By s. 546, as amended in 1893, no prosecution is allowed

for the offences under s. 256 and s. 257 without the consent

of the Minister of Marine and Fisheries. This consent

must precede the information or complaint before the

magistrate, when prosecution begins by information or

complaint.



ASSAULTS.

PART XX.

ASSAULTS.

DEFINITION.

258. An assault is the act of intentionally applying force to the person

of another, directly or indirectly, or attempting or threatening, by any act or

gesture, to apply force to the person of another, if the person making the
threat has, or causes the other to believe, upon reasonable grounds, that he has

present ability to effect his purpose, and.n either case, without the consent of

the other or with such consent if it is obtained byfraud.

As to the words in italies: see R. v. Clarence, 16 Cox, 511,
22 Q. B. D. 23, Warb. Lead. Cas. 130. This definition

covers an assault and battery, as well as a simple assault:
see post remarks under ss. 262 and 265.

INDECENT ASSAULTS ON FEMALES.

239. Every one is guilty of an indictable offence and liable to two years'

imprisonment, and to be whipped, who-

(a) Indecently assaults any female ; or

(b) Does anything to any female by her consent which but for such consent

would be an indecent assault, such consent being obtained by false and fraudu-

lent representations as to the nature and quality of :the act. 53 V. r. 37, s.12.

24-25 V. c. 100, s. 52 (Imp.).

Fine, s. 958
See s. 685, post, as to evidence of young children upon

a charge of an indecent assault; also s. 25 of The Canada
Evidence Act 1893, and 8. 2.61.

Indictinent.- one A. D. a female, unlawfully and
indecently did assault, and her, the said A. D. did then

beat, wound and ill treat, and other wrongs to the said

A. D. did, to the great damage of the said A. D.

Upon the trial of the prisoner, a school teacher, for an
indecent assault upon one of bis scholars, it appeared that

he forbade the prosecutrix telling her parents what had

happened, and they did not hear of it for two months.

After- the prosecutrix had given evidence of the assault

evidence was tendered of the conduct of the prisoner

towards her subsequent to the assault: Held, that the

evidence was admissible as tending to show the indecent
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quality of the assault, and as being, in effect, a part or

continuation of the same transaction as that with which

the prisoner was charged : B. v. Chute, 46 U. C. Q. B. 555;

see B. v. Drain, under s. 262, post.
As to sub-section (b) of s. 259, sec R. v. Bennett, 4

F. & F. 1105; B. v. Case, 1 Den. 580 ; R. v. Clarence,

16 Cox, 511, 22 Q. B. D. 23, Warb. Lead. Cas. 130.

INDECENT ASSAULTS ON MALES.

260. Every one is guily of an indictable offence and liable to ten years'

imprisonment and to be whipped who assaults any person with intent to com-

mit sodomy, or who, being a male, indecently assaults any other male personi.

R. S. C. c. 157, s. 2. (Amended).

Attempt to commit sodomy is provided for by s. 175.

See ante, notes under ss. 174, 175, 178, and post, under

s. 261.
An indictment under this clause is defective even after

verdict if it does not aver in express terms that the accused

and the assaulted party are males: R. v. Montminy on a

case reserved, Q. B. Quebec, May, 1893.

See form, ante, under s. 178.

CONSENT OF CHILDREN UNDER 14 No DEFENCE.

261. It is no defence to a charge or indictment for any indecent assault

on a young person under the age of fourteen years to prove that he or she con-

sented to the act of indecency. 53 V. c. 37, s. 7. 43-44 V. c-45, s. 2 (Imp.).

This enactient applies to assaults on males as well as

on females ; R. v. Mehegan, 7 -Cox, 145 ; R. v. Johnson,

L. & C. 632, and that class of cases are not now law ; see

R. v. Brice, 7 Man. L. B. 627.
This enactment applies to all offences which include an

indecent assault.
AcTUAL BODILY HARM.

262. Every one who commits any assault which occasions actual bodily

harm is wuilty of an indictable offence and liable to threc years' imprisonnent.

R. S.C. c. 162, s. 35.

Fine, s. 958.

In R. v. Clarence, 16 Cox, 511, 22 Q. B. D. 23, Warb.

Lead. Cas. 130, it was held that a husband who communi-

cates a venereal disease to bis w4 ife cannot be indicted for

causing her actual bodily harm.
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Indictment for an assault occasioning actual bodily harm.
that J. S., on in and upon one J. N. did

make an assault, and him the said J. N. did then beat,
wound and ,il-treat, thereby then occasioning to the said
J. N. actual bodily harm, and other wrongs to the said
J. N. then did, to the great damage of the said J. N.

The defendant may be convicted of a common assault

upon an indictment for occasioning actual bodily harm:

R. v. Oliver, Bell, 287 ; R. v. Yeadon, L. & C. 81; s. 713,
post.

The intent to do bodily harm, or premeditation, is not

necessary to convict upon an indictment under this section;

thus a man who commits an assault the result of which is

to produce bodily harm is liable to be convieted under this

section, though the jury find that the bodily harm formed
no part of the prisoner's intention, and was done without,

premeditation, under the influence of passion: B. v. Spar-

row, Bell, 298.
The actual bodily harm mentioned in this section would

include any hurt or injury caleulated to interfere with the

health or comfort of the prosecutors; it need not be an
injury of a permanent character, nor need it amount to

what would be considered to be grievous bodily harm.

On an indictraent for assault and battery occasioning
actual bodily harm the evidence proved only a common

assault or au assault and battery: Held, on a case re-

served, that the accused vas not a competent witness on

his own behalf under c. 174, s. 216.

A statement by the man assaulted, made immediately

after the assault and in presence of the accused, was held

admissible; R. v. Drain, 8 Man. L. R. 535.

AGGRAVATED ASSAULTs, ETc.

263. Every one is guilty of an indictable offence and liable to ti-o ycars

imprisonment who-

(a) Assaults any person with intent to commit any indictable offence; or

(b) Assaults any public or peace officer engaged in the execution of his

duty, or any person acting in aid of such officer ; or

(c) Assaults any person with intent to resist or prevent the lawful appre.

hension or detainer of himself, or of any other person, for any offence; or
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AGGRAVATED ASSAULTS, ETC.

(d) Assaults any person in the lawful execution of any process against any

lands or goods, or in making any lawful distress or seizure, or with intent to

rescue any goods taken under such process, distress or seizure. R. S. C. c. 162

s. 34. '

(e) On any day whereon any poll for any election, parliamentary or

municipal, is being proceeded with, within the distance of two miles from the

place where such poll is taken or held, assaults or beats any person. R. S. C.

c. 8, s. 77.

Section 77 of c.8, R. S. C. (unrepealed),of which the above

s.s. (e) is a partial re-enactment, applies only to battery,

and the prosecution if taken under that Act is limited by

oue year, and punishable by five years, s. 951, post.

Fine, s. 958. "Public officer" and "peace officer"

defined, s. 3.

Indictmnent under (a). in and upon one J. N. unlaw-

fully did make an assault, and him the said J. N. did beat,
wound and ill-treat with intent him the said J. N. unlaw-

fully to kill and murder. (Add a countfor a common

assault).

Every attempt to commit an offence against the person

of an individual without bis consent involves an assault.

Prove an attempt to commit such an offence, and prove it

to have been done under such circumstances that, had the

attempt succeeded, the defendant might have been con-

victed of the offence. If you fail proving the intent, but

prove the assault, the defendant may be convicted of the

common assault.

· Indictnent under (b). in and upon one J. N. then

being a peace officer, to wit, a constable (any peace officer

in the execution of his duty, or any person acting in aid of)

and then being in the due execution of his duty as such

constable, did make an assault, and him, the said J. N., so

being in the execution of his duty as aforesaid, did then
beat, wound and ill-treat, and other wrongs to the said J. N.,

then did, to the great damage of the said J. N. (Add a

cownt for a conmon assavlt.)

Prove that J. N. was a peace officer, as stated in the

indictment, by showing that he had acted as such.
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It is a maxim of law that " omnia proesumuntur ritè

et solenniter esse acta donco probetur in contrarium,"

upon which ground it will be presumed, even in a case of

murder, that a man who has acted in a public capacity or

situation was duly appointed: R. v. Verelst, 3 Camp. 432;

R. v. Gordon, 1 Leach, 515; R. v. Murphy, 8 C. & P. 297;
R. v. Newton, 1 C. & K. 469; Taylor, on Evidence, par. 139,
431. Prove that J. N. was in the due execution of his duty,
and the assault: MacFarlane v. R., 16 S. C. R. 393, and R.
v. King, 18 0. R. 566; R. v. Lantz, 19 N. S. Rep. 1. If you

<fail in proving that J. N. was a peace officer, or that he was

acting lawfully as such, the defendant may be convicted of

a common assault.

The fact that the defendant did not know that the per.

son assaulted was a peace officer, or that he was acting in

the execution of his duty, is no defence: R. v. Forbes, 10
Cox, 362.

Sections 144 & 263 (b) ought to form only one: 144 s-s.1,
is for resisting or obstructing a public officer in the execu.

tion of his duty: punishment, ten years; 263 is for

assaulting a public or peace officer in the execution of bis

duty: punishment, two years ; then s-s.- 2, s. 144, again

provides for the offence of resisting or wilfully obstructing
any peace officer in the execution of his duty: punishmuent,
two years. Ten years for resisting a public officer, and,
by the same clause, two years for resisting a peace ofBcer.

By the interpretation clause, s. 3, the expression "peace

officer " includes a "Mayor, Warden, Reeve, Sheriff, Deputy

Sheriff, Sheriff's officer and Justice of the peace, and also

the Warden, Keeper or guard of a penitentiary, or of any

prison, and any police officer, police constable, bailiff, con.

stable or other person employed for the preservation and

maintenance of the public peace, or for the service or

execution of civil process."

So that, by 263, an assault on a Mayor, Reeve or

Warden., in the execution of his duty, is punishable by two
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AGGRAVATED ASSAULTS, ETC.

years, and by 144, obstructing him in the execution of his

duty is punishable by ten years.

in an indictment for obstructing a sheriff's officer in

executing a writ of fi. fa. the writ contained a mis-state-

ment as to the date of the judgment on which it was issued.

Held, on a case reserved, that the writ being regular on

its face the sheriff was bound to execute it The error was

a mere irregularity which might have been amended and

the prisoner was rightly convicted: R. v. Monkman, 8 Man.

L. R. 509.

Indictment under (c).- in and upon one J. N., did

make an assault, and him, the said J. N., did then beat,

wound and ill-treat with intent in so doing to resist and

prevent (resist orprevent),the lawful apprehension of

(Miûself or of any other person) for a certain offence, that

is to say (state the offence generally). (Count for com-

,,non assault).

it must be stated and proved that the apprehension

was lawful: see R. v. Davis, L. & C. 64. If this and

the intent be not proved a verdict of common assault may

be given. But it must be remembered that resistance to

an illegal arrest is justifiable, and if, in a case where a

warrant is necessary and the officer making an arrest has not

the warrant with him, the party whom he tries to arrest,

resiats and assaults him, he cannot be convicted of an

assault on an officer in the due execution of his office:

Codd v. Cabe, 13 Cox, 202.

Indictnent under (d).- in and upon J. N. did un-
lawfully make an assault, the said J. N. then and there
making in his quality of a duly appointed bailiff of a
lawful seizure under authority of justice, and whilst the
said J. N. was making the said lawful seizure in his said
quality.

Indictment under (e).- in and upon one J. N., un-
lawfully did make an assault, on a day whereon a poll for

CRIm. Lw-17
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an election for was being proceeded with at in
to wit, on and ithin the distance of two miles

from the place where such poll was held.

KIDNAPPING.

264. Every one is guilty of an indictable offence and liable to seve

years' imprisonment who, without lawful authority, forcibly seizes and con.

fines or imprisons any other person within Canada, or kidnaps any other

person with intent-

(a) to cause such other person to be secretly confined or imprisoned in
Canada against his will; or

(b) to cause such other person to be unlawfully sent or transported out of
Canada against his will; or

(c) to cause such other person to be sold or captured as a slave, or in any
way held to service against his will.

2. Upon the trial of any offence under this section the non-resistance of

the person so kidnapped or unlawfully confined thereto shall not be a defence,
unless it appears that it was not caused by threats, duress or force or exhibition

of force. R. S. C. c. 162, s. 46.

At common law kidnapping is a misdemeanour, puu.

ishable by fine and imprisonment: 1 Russ. 962.

The forcible stealing away of a man, woman or child

from their own country, and sending them into another,
was capital by the Jewish and also by the civil law. This

is unquestionably a very heinous crime, as it robs the

sovereign of his subjects, banishes a man from his country,
and may, in its consequences, be productive of the most

cruel and disagreeable hardships : 4 Blacks. 219.

By the above section transportation to a foreign country

is not necessarily an ingredient in this offence.

The defendant may be found guilty of an attempt to

kidnap upon an indictment for kidnapping, s. 711.

A verdict of assault may also be given if the evidence

warrants it, s. 713.

Indictmnent.- with force and arms unlawfully an

assault did make on one A. B., and did then and there,

without lawful authority, unlawfully and forcibly seize and

imprison the said A. B., within the Dominion of Canada

(or confine or kidnap) with intent the said A. B. unlawfully
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and forcibly to cause to be unlawfully transported out of

Canada, against his will.

Held, on the trial of an indictruent for kidnapping

under 32 & 33 V. c. 20, s. 69, that the intent required applies
to the seizure and confinement as well as to the kidnap-

ping, and the indictment should state such intent: Corn-
'Wall v. R., 33 U. C. Q. B. 106.

CoMMON ASSAULT.
265. Every one who commits a common assault is guilty of an indictable

offence and liable, if convicted upon an indictment, to one year's imprison-

ment, or to a fine not exceeding one hundred dollars, and on ummary con-
viction to a fine not exceeding twenty dollars and costs, or to two'months'
imprisonment with or without hard labour. R. S. C. c. 162, s. 36.

See s. 109, ante, as to pointing firearms at any person,

and s. 258 as to definition of an assault.

Indictment for a common assault.- that C. D.,

on the at in and upon one A. B., an assault

did iake, and him the said A. B. then and there did beat,
wound and ill-treat, and then and there to him other

wrongs and injuries did.

A common assault may be prosecuted either by indict.

ment or under the Summary Convictions clauses, 839, et seq.

post.

Costs on conviction for assault, s. 834, post.

An assault is an attempt or offer, with force and vio-

lence, to do a corporal hurt to another, whether from malice

or wantonness ; as by striking at him with or without a
weapon, though the party striking misses his aim; so

drawing a sword, throwing a bottle or glass with intent to

wound or strike, presenting a loaded gun or pistol at a

person within the distance to which the gun or pistol will

carry, or pointing a pitchfork at a person standing within

reach, holding up one's fist at him in a threatening or

insulting manner, or with such other circumstances as

denote at the time an intention, coupled with a present

ability, of using actual violence against his person, will
amount to an assault: 1 Burn, 308.
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It had been said that the presenting a gun or pistol at
a person Within the distance to which it will carry, though

in fact not loaded, was an assault, but later authorities
have held that, if it be not loaded, it would be no assault

to present it and pull the trigger: 1 Burn, loc. cit: see s.

109, ante.

One charged with an assault and battery may be found

guilty of the assault, and yet acquitted of the battery ; but

every battery includes an assault; therefore on an indict.

ment for assault and battery, in which the assault is ill-

laid, if the defendant be found guilty of the battery it is

sufficient : 1 Hawk. 110; see note to R. v. Read, 1 Den.
377.

Mere words will not amount to an assault, though per-

haps they may in some cases serve to explain a doubtful
action : 1 Burn 309.

If a man strike at another, but at such a distance that
he cannot by possibility touch him, it is no assault. But

if A. advances in a threatening attitude with his fists

clenched towards B., with an intention of striking him, so

that his blow would have almost immediately reached B.,
if he had not been stopped by a third person, this would
be an assault in point of law, though at the particular

moment when A. was stopped he was not near enough for
his blow to take effect: Stephens v. Myers, 4 C. & P. 349.

To collect a number of workmen round a person vho

tuck up their sleeves and aprons and threaten to break his

neck if he did not go out of the place, through fear of

whom be did go out, amounts to an assault. There is the

intention and present ability and a threat of violence caus.

ing fear: Bead v. Coker, 13 C. B. 850.

So riding after a person and obliging him to run away

into a garden to avoid being beaten is an assault: Mortin

v. Shoppee, 3 C. & P. 373.

Any man wantonly doing an act of which the direct

consequence is that another person is injured commits an
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assault at common law, though a third body is interposed

between the person doing the act and the person injured.

Thus to drive a carriage against another carriage in which
a person is sitting, or to throw over. a chair on which a

person is sitting, whereby the person in the carriage or on

the chair, as the case may be, is injured, is an assault. So

encouraging a dog to bite, or wantonly riding over a

person with -a horse, is an assault: 1 Burn, 809; 1 Russ.

1021.

in R. v. Wollaston, 12 Cox, 182, Kelly, C.B., said:

"If anything is done by one being upon the person of

another, to make the act an assault it must be done with-

out the consent and against the will of the person upon

whom it is done. Mere submission is not consent, for

there may be submission without consent, and while the

feelings are repugnant to the act being done. Mere sub-

mission is totally different from consent. But in the

present case there was actual participation by both parties

in the act done, and complete mutuality: " and the

defendant was acquitted as the boys, aged above fourteen,

upon whom lie was accused of having indulged in indecent

practices, had been willing and assenting parties to what

was done. But see now s. 178, ante.

But if resistance be prevented by fraud it is an assault.

If a man, therefore, have connection with a married

Voman, under pretense of being her husband, he is guilty

of an assault: R. v. Williams, 8 C. & P. 286; R. v.

Saunders, 8 C. & P. 265 ; now, of rape; s. 266 post.

In R. v. Lock, 12 Cox, 244, upon a case reserved, it was

held that the definition of an assault that the act must be

against the will of the patient implies the possession of an

active will on bis part, and, therefore, the mere submission

by a child of tender years (eight years old) to an indecent

assault, without any active sign of dissent, the child being

ignorant of the nature of the assault, does not amount to

consent so as to take the offence out of the operation of

criminal law.
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In R. v. Woodhurst, 12 Cox, 443, on an indictment for

carnal knowledge of a girl above ten years of age and

under twelve, and also for an assault, it was held on the

latter count that, although consent would be a defence,
consent extorted by terror or induced by the influence of a

person in whose power the girl feels herself, is not really

sdeh consent as will have that effect; following R. v. Day,
9 C. & P. 722; R. v. Nichol, R. & R. 130 ; R. v. Rosinski,
1 Moo. 19 ; B. v. Case, 1 Den. 580; 1 Russ. 933.

An unlawful imprisonment is also an assault for it is
a wrong done to the person of a man, for which, besides

the private satisfaction given to the individual by action,
the law also denands public vengeance, as it is a breach

of the King's peace, a loss which the State sustains by the

confinement of one of its ménbers, and an infringement of

the good order of society : 4 Blacks. 518. It has been

supposed that every imprisonment includes a battery, but

this doctrine was denied in a recent case, where it was
said by the Court that it was absurd to contend that every
imprisonment included a battery : 1 Russ. 1025.

A battery in the legal acceptation of the word includes

beating and wounding: Archbold, 659. Battery seemeth

to be, when any injury whatsoever, be it ever so small, is

actually done to the person of a man in an angfy or

revengeful, or rude, or insolent manner, as by spitting in

his face, or throwing water on him, or violently jostling

him out of the way: 1 Hawk. c. 15, s. 2. For the law

cannot draw the line between different degrees of violence,
and therefore totally prohibits the first and lowest stages

of it, every man's person being sacred, and no other having

a right to meddle with it in any, the slightest, manner:

1 Rass. 1021.

The touch or hurt must be with a hostile intention, and,
therefore, a touch given by a constable's staff, for the

purpose of engaging a person's attention only, is not a

battery: 1 Burn, 312.
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Whether the act shall amount to an assault must in

every case be collected from the intention; and if the

injury committed were accidental and undesigned it will

not amount to a battery: 1 Russ. 1025.

Striking a horse, whereon a person is riding and whereby

he is thrown, is a battery on him, and the rider is justified

in striking a person who wrongfully seizes the reins of his

bofse, and in using all the violence necessary to make him

loose his hold. A wounding is where the violence is such

that the flesh is opened ; a mere scratch may constitute a

wounding: 1 Burn, 312.

Even a mayhem is justifiable if committed in a party's

own defence. But a person struck bas merely a right to

defend hirnself, and strike a blow in his defence, but he has

no right to revenge himself; and if, when all the danger is

past, he strikes a blow not necessary he commits an

assault and battery. And in no case should the battery be

more than necessary for self defence: 1 Burn, 312; Bs. 45,

46, 58, ante. •

The mere offer of a person to strike another is sifficient

to justify the latter's striking bim ; he need not stay till the

other has actually struck him.

A husband may justify a battery in defence of bis wife,

a wife in defence of her busband, a parent in defence of his

cbild, a child in defence of bis parent, a master in defence
of his servant and a servant in defence of bis master; but

in all these cases the battery must be such only as was

necessary to the defence of the party or his relation, for if it

were excessive, if .it were greater than was necessary for

mere defence, the prior offence will be no justification:

8. 47, ante. So a person may lay bands upon another to

prevent him from fighting, or committing a breach of the

peace, using no unnecessary violence. If a man without

authority attempt to arrest another illegally it is a breach

of the peace, and any other person may lawfully interfere to

prevent it, doing no more than is necessary for that purpose.
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Churchwardens and private persons are justified in

gently laying their, hands on those who disturb the per.

formance of any part of divine service, and turniing them

out of church: 1 Burn, 314.

A parent may in a reasonable manner chastise his child

or a master his servant, or a schoolmaster his scholar, or a

gaoler his prisoner, and a captain of a ship any of the crew

who have mutinously or violently misconducted the-mselves:

1 Burn ; ss. 55, 56, 58, ante.

So might a military officer order a moderate correction

for. disobedience of orders : 1 Burn, 314.

A party may justify a battery by showing that he com-

mitted it in defence of his possession, as, for instance, to

remove the prosecutor out of his close or house,-or to

remove a servant, who, at night, is so misconducting

himself as to disturb the peace of the houiehold,-or to

remove a person out of a public house, if the party be

nisconducting himself, or to prevent him from entering
the defendant's close or bouse,-to restrain him from

taking or destroying bis goods,-from taking or rescuing
cattle, etc., in bis eustody upon a distress,-or to retake

personal property improperly detained or taken away,-or

the like : ss. 48 et seq. ante.

In the case of a trespass in law merely withoit actudl

force, the owner of the close, or bouse, etc., must first

request the trespasser to depart, before he can justify

laying his hands on him for the purpose of removing him;

and even if he refuse he can only justify so much force as is

necessary to remove him. But if the trespasser use force

then the owner may oppose force to force; and in such a

case, if lie be assaulted or beaten he may justify even a

wounding or mayhem in self-defence, as above mentioned.

In answer to a justification in defence of his possession it

may be shown that the battery was excessive, or that the

party assaulted, or some one by whose authority he acted,

had a right of way or other easement over the close, or the

like : 1 Burn, 313.

264 AssAULTs. [Sec. 265



' It should be observed with respect to an assault by a
man on a party endeavouring to dispossess him ofhis land,
that where the injury is a mere breach of a close, in con-
templation of law the defendant cannot justify a battery
without a request to depart ; but it is otherwise where any

actual violence is committed, as it is lawful in such a case

to oppose force by force; therefore, if a person break down

the gate, or come into a close vi et armis, the owner need

not request him to be gone, but may lay hands on him

immediately ; for it is but returning violence with violence.
If a person enters another's hQuse with foree and violence

the owner of the bouse may justify turning him out, using
no more force than is necessary, without a previous request
to depart; but if the person enters quietly the other party

caunot justify turning him out without previous request":
1 uss. 1028; see ss. 53, et seg. ante.

It appears to have been formerly holden that a person
could not be prosecuted upon one indictrment for assaulting
two persons, each assault being a distinct offence; but a
subsequent decision has established the contrary: R. v.
Benfield, 2 Burr. 984.

There is a manifest distinction betweea endeavouring to

turs a person out of a house into which he has previously
entered quietly, and resisting a forcible attempt to enter ;
in the first case a request to depart is necessary but not
in the latter. In a criminal prosecution by the wife of 0.,
for assault made upon her in entering her husband's bouse,
the (lefence was that she had no right to enter, and that
her intention was to take away property which she had no
legal right to take, but held, on a case reserved, that this
would not justify the assault, there being no previous
request made of her to leave the house, nor any statement
of her intention, or an attempt to take anything: R. v.
ONeili, 3 P. & B. (N.B.) 49.

As indietment declaring that the prisoner did "beat,
wound and ill-treat" A. was beld to be substantially an
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indictment for a common assault : R. v. Shannon, 23 N.
B. Rep. 1.

If the charge is, as under s. 864, post, before the magis.

trate on a legal complaint, and the evidence goes to prove

an offence committed which he has no jurisdiction to hear
and determine, as if, on a complaint of an assault, the
evidence go to show that a rape or assault with intent to

commit a felony has been committed, he may, if he dis.

believes the evidence as to the rape or intent, conviet as to

the residue of it of an assault : Wilkinson v. Dutton, 3 B.
& S. 821; Anon, 1B. & Ad. 882.

In this last case Lord Tenterden held that the magis-

trate had found that the assault was not accompanied by
any attempt to commit felony, and that, quoad hoc, his

decision was final.

In R. v. Walker, 2 M. & Rob. 446, Coltman, J., gave
the same interpretation to the clause,

In R. v. Elrington, 1 B. & S. 688, it was held that the
magistrate's certificate of dismissal, as under s. 865, 866
post, is a bar to an indictment for an unlawful assault

occasioning actual bodily harm, arising out of the same

circumstances: see Wemyss v. Hopkins, L. R. 10 Q. B.

378.

In R. v. Stanton, 5 Cox, 324, Erle, J., said that, in bis

opinion, a summary conviction before justices of the peace

(in England, the law requires two) is a bar to an indict.

ment for a felonious assault arising out of the same facts.

In R. v. Miles, 17 Cox, 9, Warb. Lead. Cas. 320, a con-

viction of assault was held to be, at common law, a bar to

a subsequent indictment for unlawful wounding: see ss.

866 & 969, post. See Reed v. Nutt, 17 Cox, 86, 24

Q. B. D. 669, as to a magistrate granting a certificate

illegally.

But a summary conviction for assault is no bar to a

subsequent indictment for manslaughter, upon the death of

the man assaulted consequent upon the same assault:
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R. v. Morris, 10 Cox, 480; R. v. Basset, Greaves, Cons.

Acts, 72 ; R. v. Friel, 17 Cox, 325.

Where an assault charged in an indietment and that

referred to in a certificate of dismissal by a magistrate

appear to have been on the same day it is prima facie

evidence that they are one and the same assault, and it is

incumbent on the prosecutor to show that there was a

second assault on the same day if he alleges that such is

the case. The defendant having appeared before the

magistrate the recital in the certificate of the fact of a

complaint having been made and of a summons having

been issued is sufficient evidence of those facts: B. v.

Westley, 11 Cox, 189.

When a question of title to lands arises before him

the magistrate's jurisdiction is at an end, and he cannot

inquire into or adjudicate upon an excess of force or vio-

lence which may be used in the assertion of a title to lands:

R. v. Pearson, 11 Cox, 498; s. 842, post.

A person making a bona fide claim of right to be pre-

sent as one of the publie in a law court at the hearing of a

suit is not justified in committing an assault upon a police

constable and an official who endeavours to remove him.

Sncb a claim of right does not oust the jurisdiction of the

magistrate who has to try the charge of assault, and he

may refuse to allow cross-examination and to admit

evidence in respect of such a claim R. v. Eardly, 49

J.P. 551.

By s. 864, post, a magistrate cannot now try summarily

a charge of assault if either the person aggrieved or the

accused objects thereto.
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RAPE AND pROCURING ABORTION. [Secs. 266-268

PART XXI.

RAPE AND PROCURING ABORTION.

DEFINITION.

266. Rape is the act of a man having carnal knowledge of a woman who
is not his wife without her consent, or with consent which has been extorted
by threats or fear of bodily harm, or obtainèd by personating the voman'8 hus.
band, or by false and fraudulent representation as to the nature an'd quality of
the act.

2. No one under the age of fourteen years can commit this offence.

"3. Carnal knowledge is complete upon penetration to any, even the
slightest degree, and even without the emission of seed. R. S. C. c. 174,
s. 226."

Sub-section 3 now forms s. 4a, in Part I. (amendment
of 1898).

The words in italics reproduce the Imperial Act 48 & 49
V. c. 69. s. 4.

PUNISHMENT.

267. Every one who commits rape is guilty of an indictable offence and
liable to suffer death, or to imprisonment for life. R. S. C. c. 162, s. 37.
24-25 V. c. 100, s. 48 (Imp.).

The repealed section enacted a minimum punishment
of seven years.

ATTEM PT.

26S. Every one is guilty of an indictable offence and liable to seven
years' imprisoument who attempts to commit rape. R. S. C. c. 162, s. 38.

The repealed section enacted a minimum piïnishment
of two years.

Rape and attempt to commit rape are not triable at
quarter sessions, s. 540. See appendix to 2nd edit. of this
book for a note on rape by Greaves.

Indictieitt.- that A. B. on in and upon
one C. D., a woman, unlawfully and violently did make an
assault and her the said C. D. violently and without lier
consent unlawfully did ravish and carnally know.

Averment of woman's age unnecessary: 2 Bishop, Cr.
Proc. 954.
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Bape has been defined to be the having unlawful and

carnal knowledge of a woman, by force, and against her

will: 1 Russ. 904.

To constitute the offence there must be penetration, or

res in -re, in order to constitute the " carnal knowledge "

which is a necessary part of the offence. But a very slight

penetration is sufficient, though not attended with the

deprivation of the marks of virginity: 1 Russ. 912.

A boy under fourteen years of age is presumed by law

incapable to commit a rape, and therefore he cannot be

guilty of it, nor of an assault with intent to commit it; and

no evidence is admissible to show that, in point of fact, he

could commit the offence of rape: see R. v. Read, 1 Den.

377. But on an indictment for rape he may be found

guilty of a common assault or of an indecent assault: s. 713;
1l.v. Brimilow, 2 Moo. 122. A husband cannot be guilty of

a ràpe upon his wife, but he may be guilty as an accessory

before the fact or an aider and abettor to it: see R. v.

Audley (Lord), 3 St. Tr. 402. The offence of rape may be

comritted though the woman at last yielded to the

violence, if such her consent was forced by fear of death or

by duress.

It will not be any excuse that the woman was first taken

with ber own consent if she were afterwards forced against

her will; nor will it be an excuse that she consented after

the fact, or that she was a common strumpet, or the con-

cubine of the ravisher. Circumstances of this kind, however,

thoughi they do not necessarily prevent the offence from

amounting to a rape, yet are material to be left to the jury

in favour of the party accused, especially in doubtful cases.

The notion that if the woman conceived it could not be a

rape, because she must, in such case, have consented,

appears to be quite exploded: 1 Russ. 905.

Upon the trial of an indictment for rape upon an idiot

girl the proper direction to the jury is that if they are

satisfied that the girl was in sucb a state of idiocy as to
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RAPE AND PROCURING ABORTION.

be incapable of expressing either consent or dissent, and

that the prisoner had connection with ber without her

consent, it is their duty to find him guilty: R. v. Barratt,

12 Cox, 498. In R. v. Fletcher, 10 Cox, 248, the law was

so given, but the evidence of non-consent was declared

insufficient. The accused upon such an indictment may

now be found guilty of the offence provided for in s. 189,

ante, if the evidence warrants it, s. 713.

If a woman is incapable of resisting it is no defence

that she did not resist: R. v. Fletcher, 8 Cox, 131, Bell,

63; R. v. Camplin, 1 Den. 89; R. v. Flattery, 13 Cox,

388; R. v. Cardo, 17 0. R. 11. If a man has or attempts

to have connection with a woman while she is asleep it is

no defence that she did not resist, as she is then incapable

of resisting. The man can therefore be found guilty of a

rape, or of an attempt to comm it a rape: R. v. Mayers,

12 Cox, 311; R. v. Young, 14 Cox, 114.

It is clear that the party ravished is a competent wit.

ness. But the credibility of her testimony must be left to

the jury, upon the circumstances 'of fact which concur with

that testimony. Thus if she be' of good fame ; if she

presently discovered the offence and made search for the

offender ; if she showed circumstances and signs of the

injury, whereof many are of that nature that women only

are proper examiners ; if the place where the act was done

were remote from inhabitants or passengers ; if the party

accused fled for it; these, and the · like, are concurring

circumstances which give greater probability to ber evi.

dence. But if, on the other hand, the witness be of evil

fame, and stand unsupported by others; if, without being

under the control or the influence of fear, she concealed

the injury for any considerable time after she had the

opportunity of complaining; if the place where the fact is

alleged to have been committed was near to persons by

whom she might probably have been heard, and yet she

made no outcry ; if she has given wrong description s of the
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place ; these, and the likA circumstances, afford a strong

though not conclusive presumption that her testimony is
feigned: 1 Russ. 692.

The character of the prosecutrix as to general chastity

may be impeached by general evidence, as by showing ber

general light character, etc., but evidence of connection

with other persons than the prisoner cannot be received.

In R. v. Hodgson, R. & R. 211, the woman in the wit-

ness box was asked : Whether she had not before had

connection with other persons, and whether she had not

before had connection with a particular person (named).

The court ruled that she was not o bliged to answer the

question. In the same case the prisoner's counsel offered

a witness to prove that the woman had been caught in bed

about a year before this charge with a young man. The

court ruled that this evidence could not be received.

These rulings were subsequently maintained by all the

judges.

Although you may cross-examine the prosecutrix as to

particular acts of connection with other men (and she need

not answer the question unless she likes), you cannot, if
she deny it, call witnesses to contradict ber : R. v. Cock-

croft, 1i Cox, 410; R. v. Laliberté, 1 S. C. R. 117.

But she may be cross-examined as to particular acts of

connection with the prisoner,,and if she denies them wit-

nesses may be called to contradict ber R. v. Martin, 6 C.
& P. 562 ; R. v. Riley, 16 Cox, 191, 18 Q. B. D. 481, Warb.

Lead. Cas. 128.

On the trial of an indictment for an indecent assault,

the defence being consent on the part of the prosecutrix,
she denied on cross-examination having had intercourse
with a third person, S. Held, that S. could not be exam-
ined to contradict her upon this answer. This rule applies
to cases of rape, attempts to com mit a rape, and indecent
assaults in the nature of attem pts to commit a rape: R. v.
Ilolmes, 12 Cox, 137.
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272 RAPE AND PROCURING ABORTION.

It is true rape is a most detestable crime, and there.
fore ought severely and impartially to be punished with
death, but it must be remembered that it is an accusation
easily to be made and bard to be proved, and harder to be
defended by the party accused though never so innocent:
1 Hale, 634.

Upon an indictment under section 267, the jury may
find the prisoner guilty of an attempt to commit rape under
s. 268; R. v. Hapgood, 11 CoX, 471 ; or may find a verdict

of common assault, or indecent assault.

Under s. 268, for an assault with intent to commit rape,
the indictment may be as follows: - in and upon one
A. B., a woman (or girl), unlawfully did make an assault,
with intent her, the said A. B.,violently and unlawfullywith.

out her consent, to ravish and carnally know. (Add a
countfor a comnon assault), though it is not necessary.

If, upon trial for this offence, the offence under s. 267 be
proved the defendant is not therefore entitled to an acquit.
tal, s. 712, post.

On an indictment for an assault with intent to commit

a rape Patteson, J., beld that evidence of the prisoner
having, on a prior occasion, taken liberties with the prose.

cutrix was not receivable to show the prisoner's intent;

also, that in order to convict of assault with intent to com-

mit rape the jury must be satisfied, not only that the
prisoner intended to gratify his passion on the person of

the prosecutrix, but that he intended to do so at all events,
and notwithstanding any resistance on ber part: R. v.
Lloyd, 7 C. & P. 318.

When a man is charged with rape all that the woman

said to other persons in his absence shortly after the
alleged offence is admissible in evidence: R. v. Wood, 14

Cox, 46 ; see R. v. Little, 15 Cox, 319.

In R. v. Gisson, 2 C. & K. 781, it was held that an

acquittal on an indictment for a rape could not be success-

fully pleaded to a subsequent indictment for an assault
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with intent to commit a rape,. because a verdict for the

attempt to commit the offence could not be received on an

indictment charging the offence itself. But that case is
not now to be followed. The case of R. v. Dungey, 4 F. &

F. 99, is a clear authority that upon a trial for rape the

defendant may be found guilty of an attempt to commit it.

In fact'there can now be no doubt upon this; s. 711,post, is

clear. See cases cited under that section.

An assault with intent to commit rape is very different

from an assault with intent to have an improper connee-

tion. The former is with intent to have connection by
force and against the will of the woman: R. v. Stanton,
10. & K. 415 ; R. v. Wright, 4 F. & F. 967 ; R. v. Rud-

land, 4 F. & F. 495; R. v. Dungey, 4 F. & F. 99.

An'indictment for an attempt to commit rape is always

in the form of an assault with intent to commit rape, as in

R.v. Riley, 16 Cox, 191, for instance. And in R. v. Dungey,
ubi supra, the judge charged the jury that they could, on

an indictment for rape, find the prisoner guilty of an assault

with intent to commit rape.

In this Code, however, a difference is made between aun

attempt to commit an offence and an assault with intent tQ

commit it; ss. 175-260.

In a case of John v. B., in British Columbia, upon a
writ of error, the court held that, upon an indictment for
rape, the prisoner had been lawfully convicted of an assault
with intent to commit rape. That decision was upheld by
the Supreme Court : John v. B., 15 S. C. R. 384.

In R. v. Wright, 4 F. & F. 967, the prisoner was in-
dicted for rape and for assault with intent to commit rape.
Under es. 626 and 713, post, there is not the least rooin to
doubt that this can now be done, whatever doubts may have
existed in that case.

In a case of rape the counsel for the prosecution should
not tell the jury that to acquit the prisoner is to find the

CRu. LAw-18
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z4 % RAPE AND PROCURING ABORTION. [Sees. 269,270

woman guilty of perjury : R. v. Rudland, and R. v. Puddick,
4 F. & F. 495, 497. .

On trial for rape evidence was that of a woman alone
which, in view of previous admissions and the circum.
stances, was unsatisfactory: Held, evidence was properly
submitted to jury, but court directed that attention of
Executive should be called to the case: R. v. Lloyd, 19
0. B. 852.

What is sufficient evidence? R. v. Bedere, 21 0. R. 189.

CARNALLY KNOWING A GIRL UNDER FOURTEEN

269. Every one is guilty of an indictable offence and liable to imprison.
ment for life, and to be whipped, who carnally knows any girl under the age of
fourteen years, not being his wife, whether he betieves her to be of or above that
age or not. 53 V. c. 37,'s. 12 (A mended). 48-49 V. c. 69, s. 4 (Imp.).

The repealed section enacted a minimum punishment of
five years; see remarks and form of indictment under next
section.

The words in italics are not in the English Act. They
are unnecessary. The girl there must be under thirteen.
Proof of penetration is suffieient: R. v. Marsden, 17 Cox,
297.

AMrTT.

270. Every one who attempts to have unlawful carnal knowledge of
any girl under the age of fourteen years is guilty of an indictable offence and
liable to two years' imprisonment, and to be whipped. 53 V. c. 37,s. 12.
48-49 V. c. 69, s. 4 (Imp.).

See s. 685 as to evidence of young children in trials
under these two sections. This section 270 has no other
effect but to reduce the punishment, which, without it,

would be seven years' imprisonment, s. 528.

Indictnent under s. 269.- in and upon one A. N.,
a girl under the age of fourteen years, to wit, of the age of

twelve years, unlawfully did make an assault, and her, the
said A. N., then and there did unlawfully and carnally know.

The evidence is the same as in rape, with the exception
that the consent or non-consent of the girl is immaterial

independently of the enactment contained in s. 261. Set

B. v. Brice, 7 Man. L. R. 627.



Secs. 271, 272] KILLING CHILD IN WOMB.

Upon the trial of an indictment under these clauses

the jury may, under s. 718, find the defendant guilty of a
common assault, or an indecent assault: R. v. Read, 1

Den. 377; R. v. Connolly, 26 U. C. Q. B. 317 ; R. v. Roadley,

14 Cox, 468; even if the girl assented: s. 261, ante.

Under s. 711, post, the defendant may be convicted, if

indicted under s. 269, of an attempt to commit the offence

charged, if the evidence warrants it: R. v. Ryland, 11 Cox,
101; R. v. Catherall, 13 Cox, 109; but a boy under fourteen

cannot be convicted of such attempt: R. v. Waite, 17 Coi,
554.

An indictment for rape still lies for ravishing a girl

under fourteen : R. v. Dicken, 14 Cox, 8 ; R. v. Bateliffe, 15

Cox, 127.

Indictment that prisoner in and upon one J., a girl

under fourteen, feloniously did make an assault, and her,
the said J., then and there feloniously did unlawfully and

carnally know and abuse, etc; evidence of consent;

general verdict of guilty affirmed : R. v. Chisholm, Jacobs'

Case, 7 Man. L. R. 618.

KILLING CHILD IN RIS MOTHER'S WOMB. (.NeW).

271. Every one is guilty of an indictable offence and liable to impris6n-
ment for life who causes the death of any child which has not become a human

being, in such a manner that he would have been guilty of murder if /such
child had been born.

2. No one is guilty of an offence who, by means which he in good faith
considers necessary for the preservation of the life of the mother of the child,
causes the death of any such child before or during its birth.

See ss. 219 & 289 ante : R. v. West, 2 C. & K. 784,;
R. v. Handley, 18 Cox, 79. This is a new offence. No
verdict for concealment of birth can be given upon an
indictment under this section, in the absence of an express
enactment to allow it.

PRoCuING ABORTION.

272. Every one is guilty of an indictable offence and liable to imprison-
ment for life who, with intent to procure the miscarriage of any woman,
whether she is or is not with child, unlawfuly administers to her or causes to
be taken by her any drug or other noxious thing, or unlawfully uses any
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RAPE AND PROCURING -ABORTION. [Sems. 278, 274

instrument or other means whatsoever with the like intent. R. S. C. . 162,

s. 47. 24-25 V. o. 100, s. 58 (Imp.).

WOMAN PROCUING HER OWN MISCARRIAGE.

273 Every woman is guilty of an indictable offence and liable to seve,
years' imprisonment who, whether woith child or not, unlawfully administers to
herself or permits to be administered to her any drug or other noxious thing,
or unlawfully uses on herself or permits to be used on her any instrument or

other means whatsoever with intent to procure miscarriage. R. S. C. c. 162,
s. 47 (Amended).. 24-25 V. o. 100, s. 58 (Imp.).

The words in italics are new.

SUPPLYING MEANS OF PiROCURING ABORTION.

274. Every une is guilty of an indictable offence and liable to two yearsý

imprisonment who unlawfully supplies or procures any drug or other noxious

thing, or any instrument or thing whatsoever, knowing that the saime i8
intended to be unlawfully used or employed with intent to procure the mis-

carriage of any woman, whether abe is or is not with child. R. S. C. c. 162,.
s. 48. 24-25 V. c. 100, s. 59 (Imp.).

Section 278, as it reads, is an absurdity. It ought to
read as in the English Act, and s. 47, c. 162, R. S. C.,
"Every woman being with child."

Indictment for womcan administering poison to her-

self, with intent or, etc. that C. D., late of

on at and being then with child, with intent

to procure her own miscarriage, did unlawfully administer

to herself one drachm of a certain poison (or noxious thing)

called (or did unlawfully use a certain instrnment

or means) to wit.

Indictment for administering poison to a woman,
with intent to procwre abortion.- that C. D. on

unlawfully did administer to (or cause to be taken

by) one S. P. one ouinee weight of a certain poison, called

(or noxious th iing called ) with intent then

and thereby to cause the miscarriage of the said S. P.

Inlictneit for using instrument with the like intent.

- unlawfully did use a certain instrument called a

upon the person of one S. P., with intent then and

thereby to cause the miscarriage of the said S. P.

In order to constitute an offence under s. 273, as it was

in the repealed clause, the woman must be with child,
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though not necessarily quick with child. The poison ôt

other noxious thing must have been administered, or the

instrument used, with the intent to procure the iis-

-carriage. It must be proved, according to the fact stated
in the indictment, that the woman administered to herself,
etc., or that the defendant administered, etc., or caused to

be taken, etc., the drug, as therein stated, and tha.t the

drug was noxious, or that the defendant used the instru-

ment, or other means, mentioned in the manner described

in the indictment: 1 Burn, 14.

Where the prisoner gave the prosecutrix the drug for

the purpose of procuring abortion, and the prosecutrix

took it for that purpose in the prisoner's absence, this

was held to be a causing of it to be taken within s. 272:

I. v. Wilson, Dears. & B. 127 ; B. v. Farrow, Dears. & B.

164. %

A man and woman were jointly indicted for feloniously

administering to C. a noxious thing to the jurors unknown

with intent to procure miscarriage. C., being in the

family way, went to the male prisoner, who said he would

give lier some stuff to put her right, and gave her a light

coloured medicine, and told her to take two spoonfuls till

she became in pain. She did so and it made her ill. She

then went to him again, and he said the safest course

would be to get her a place to go to. He told her that he

had found a place for her at L., and gave her some more

of the stuff, which he said would take effect when she got

there. They went together to L. and met the female

prisoner, who said she had been down to the station

several times the day before to meet them. C..then began

to feel pain and told the female prisoner. Then the male

prisoner told what he had given C. They all went home

to the female prisoner's, and the male prisoner then gave

C. another bottle of similar stuff in the female prisoner's

presence, and told her to take it like the other. She did

so and became very ill, and the next day had a miscarriage,
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278 RAPE AND PROCURING ABORTION.

the female prisoner attending her and providing all things.
Held, that there was evidence that the stuff administered
was a noxious thing within the 24 & 25 V. c. 100, s. 58
(Imp.). Also that there was evidence of the female being
an accessory before the fact, and a party, therefore, to the

administering of the noxious thing: R. v. Hollis, 12 Cox,
463.

Under s. 272, the -fact of the woman being pregnant is

immaterial: R. v. Goodhall, 1 Den. 187. But the prisoner
must have believed her to be pregnant, otherwise there
could be no intent under the section. Under an indictment

for this offence the prisoner may be convicted of an attempt
to commit it : s. 711; see R. v. Cramp, 14 Cox, 390 & 401,
and Warb. Lead Cas. 120.

Incdictment under s. 274.- unlawfully did procure
(spply or procure) a large quantity, to wit, two ounces of

a certain noxious thing called savin, he the said (defendait)
then well knowing that the same was then intended to be
unlawfully used and employed with intent to procure the
miscarriage of one A. N.

The drug supplied must be a poison or noxious thing,
and the supplying an innoxious drug, whatever may be
the intent of the person supplying it, is not an offence

against the enactment: R. v. Isaacs, L. & C. 220.

In order to constitute the offence within the meaning of

this section it is not necessary that the intention of em-
ploying the noxious drug should exist in the mind of the

woman ; it is sufficient if the intention to procure abortion

exists in the mind of the defendant: R. v. Hillman, L. &
C. 343.

The prisoner may be convicted of an attempt to commit

this offence, upon an indictment under this section, s. 711.

Supplying a noxious thing with the intent to procure

abortion is an offence under this section, whether the

woman is pregnant or not: R. v. Titley, 14 Cox, 502.
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Sec. 275] BIGAMY, ETC. 279

Giving oil of savin to procure abortion is indictable:

B. v. Stitt, 30 U. C. C. P. 80.

In R. v. Dale, 16 Cox, 708, upon the trial of an offence,
as provided for in s. 272, ante, evidence was admitted that

at varions times, before and after the offence charged, the

prisoner had caused other miscarriages by similar means.

See R. v. Whitchurch, 16 Cox, 743, 24 Q. B. D. 420, on

a conspiracy to procure.abortion.

PART XXII.

OFFENCES AGAINST CONJUGAL AND PARENTAL
RIGHTS-BIGAMY-ABDUCTION.

DEFINITION,

275. Bigamy is-

(a) The act of a person who, being married,goes through a form of marriaget
with any other person in any part of the world; or

(b) The act of a person who goes through a form of marriage in ayiy part:
of the world with any person whom he or she knows to be married; or

(c) The act of a person who goes through a form of marriage with more tharr

one person simultaneously or on the same day. R. S. C. c 37, s. 10. (The Aet
cited is on Railways).

2. A "form of marriage " is any form either recognized as a valid form by
the law of the place where it is gone through, or though not so recognized,
is such that a marriage celebrated there in that form is recognized as binding
by the law of the place where the offender is tried. Every form shall. for the
purpose of this section be valid, notwithstanding any act or default of the per-
son charged witb bigamy, if it is otherwise a valid form. The fact that the-
parties would, if unmarried, have been incompetent to contract marriage shall
be no defence upon a prosecution for bigamy.

3. No one commits bigamy by going through a form of marriage-
(a) If he or she in good faith and on reasonable grounds bel ieres his wife or

htr husband to be dead ; or

(b) If his wife or her husband bas been continually absent for seven years
then last past and he or she is not proved to have known that his wife or her
husband was alive at any time during those seven years; or

(c) If he or she bas been divorced from the bond of the first marriage; or
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(d) If the former marriage bas been declared void by a court of competent
jurisdiction. R. S. C. c. 161, s. 4.

4. No person shall be liable to be convicted of bigamy in respect of having
gone through a form of marriage in a place. not in Canada, unless such person,
being a British subject resident in Canada, leaves Canada with intent to go
through such form of marriage. R. S. C. c. 161, s. 4. '

The words in italics settle the law as it was held to be
heretofore by the decision in R. v. Tolson, 16 Cox, 629,
23 Q. B. D. 168, Warb. Lead. Cas.. 72.

As to the competency of a colonial legislature to punish
bigamy committed outside of the colony, see MacLeod v.
The Attorney-General of New South Wales, 17 Cox, 341,
[181], A. C. 455; and R. v. Brierly, 14 0. R. 525; R. v.
To ping, 7 Cox4 103.

PUNISHMENT.

276. Every one who commits bigamy is guilty of an indictable offence

and liable to se-,en years' imprisonment.

2. Every one who commits this offence after a previous conviction for a
like offence shall be liable to fourteen years' imprisonment. R. S. C. c. 161,
s. 4. 53 V. c. 37, ss. 10, 11. 24-25 V. c. 100, s. 57 (Imp.).

Sub-section 2 is new.

indictment.- that J. S. on at the parish of in
thec did marry one A. C., spinster, and her the said
A. C. then and there had for his wife; and that the said

J. S. afterwards, and whilst he was so married to the said

A. C., as aforesaid, to wit, on the day at
unlawfully did marry and take to wife one M. Y., and to

lier the said M. Y. was then and there married, the said
A. C., his former wife, being then alive.

Bigamy is the offence of a husband or wife marrying
again during the life of the first wife or husband. It is

not strictly correct to call this offence bigamy; it is more

properly denominated polygany, i. e., baving a plurality of

wives or husbands at once, while bigamy according to the

canonists consists in marrying two virgins successively,

one after the death of' the other, or in once marrying a

widow.
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Upon an indictment for bigamy, the prosecutor must

prove: 1st, the two marriages; 2nd, the identity of the

parties: Roscoe, 294.

The law will not, in cases of bigamy, presume a mar-

riage valid to the same extent as in civil cases : R. v.

Jacobs, 1 Moo. 140.

The first wife or husband is not a competent witness

to prove any part of the case, but the second wife or hus-

band is after the first marriage is established, for she or he

is not legally a wife or husband: R. v. Ayley, 15 Cox, 328.

The first marriage must be a valid one. The time at

which it was celebrated is immaterial, and whether cele-

brated in this country or in a foreign country is also imma-

terial: Archbold, 883.

If celebrated abroad it may be proved by any person

who was present at it; and circumstances should also be

proved from which the jury may presume that it was a

valid marriage according to the laws of the country in

which it was celebrated. Proof that a ceremony was per-

forned by a person appearing and officiating as a priest,

and that it was understood by the parties to be the mar-

riage ceremony, according to the rites and customs of the

foreign country, would be sufficient presumptive evidence

of it so as to throw upon the defendant the onus of impugn-

ing its validity: R. v. Cresswell, 13 Cox, 126; see R. v.

Savage 13 Cox 178; and R. v. Griffin, 14 Cox, 308; R.

v. Brierly 14 0. R. 525.

In the case of R. v. McQuiggan, 2 L. C. R. note, 346,

the proof of the first marriage was attempted to be made

by the voluntary examination of the accused, taken before

Thomas Clancy the committing magistrate, but this being

irregular and defective its reception was successfully ob-

jeeted to by the counsel for the prisoner. The Crown then

tendered the evidence of Mr. Clancy as to the story the

prisoner told him when taken before him after his arrest.

This the Court held to be good evidence, and allowed it te
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go to the jury ; this was the only evidence of the first mar.

riage, the prisoner having on that occasion, as Mr. Clancy
deposed, confessed to him that he was guilty of the offence

as charged, and at the same time expressed his readiness
to return and live with his first wife. The second marriage
was proved by the evidence of the clergyman who solem.
nized it.

In R. v. Creamer, 10 L. C. R. 404, upon a case reserved,
the Court of Queen's Bench ruled, that upon the trial of an
indictment for bigamy the admission of the first marriage
by the prisoner, unsupported by other testimony, is suffi.

cient to support a conviction.

In R. v. Newton, 2 M. & ltob. 503: and R. v. Sim.
monsto, 1 C. & K. 164, it was held that the prisoner's
admissions, deliberately made, of a prior marriage in a
foreign country are sufficient evidence of such marriage,
without proving it to have been celebrated according to the
law of the country where it is stated to have taken place:
contra, R. v. Savage, 13 Cox, 178 ; B. v. Ray, 20 0. R. 212.

A first marriage, though voidable, if not absolutely
void will support an indictment for bigamy : Archbold, 886:
see R. v. Kay, 16 Cox, 292.

As to the second marriage it is immaterial whether it
took place in Canada, or elsewhere, provided, if it took
place out of Canada, the defendant be a subject of Her
Majesty resident in Canada, whence he had left to commit
the offence.

The offence will be complete, though the defendant
assume a fictitious name at the second marriage: R. v.
Allison, B. & R. 109 ; R. v. Rea, 12 Cox, 190.

Though the second marriage would have been void, in
any case, as for consanguinity or the like, the defendantis
guilty of bigamy: R. v. Brawn, 1 C. & K. 144.

In R. v. Fanning, 10 Cox, 411, a majority of the judges
qf the Irish Court of Criminal Appeal held, contrary to R.
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v. Brawn, that to constitute the offence of bigamy the

second marriage must have been one which, but for the

existence of the previous marriage, would have been a valid

marriage, but the Court of Criminal Appeal, by sixteen

judges, in R. v. Allen, 12 Cox, 193, Warb. Lead. Cas. 75,

since decided, as in B. v. Brawn, that the invalidity of the

second marriage, on account of relationship, does not pre-

vent its constituting the crime of bigamy. That is clearly

so in Canada now by s. 275, ante.

It must be proved that the first wife was living at the

time the second marriage was solemnized, which may be

done by some person acquainted with ber and who saw her

at the time or afterwards: Archbold, 887. On a prosecu-

tion for bigamy it is incumbent on the prosecutor to

prove that the husband or wife, as the case may be,

was alive at the date of the second marriage. There is no

presumption of law of the continuanee of the life of the

party for seven years after the date at which he or she was

proved to have been alive. The existence of the party at

an antecedent period may or may not afford a reasonable

inference that he or she was alive at the date of the second

marriage; but it is purely a question of fact for the jury:

R. v. Lumfey, 11 Cox, 274.

On the trial of a woman for bigamy, whose first husband

had been absent from ber for more than seven years, the

jury found that they hadno evidence that at the time of her

second marriage she knew that be was alive, but that she

had the means of acquiring kno-wledge of that fact, had she

chosen to make use of them. It was held that upon this

fnding the conviction could not be supported: R. v. Briggs,
Dears. & B. 98.

On this last case, Greaves, 1 uss., 270, note 1,

remarks: " The case was argued only on the part of the

prisoner, and the court studiously avoided determining on

which side the onus of proof as to the knowledge of the first

husband being alive lay, and yet the point seems very clear.
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It is plain that the latter part of the section in the 9 Geo.

IV,c.31,s. 22,and in the newAct is in the nature of a proviso.

Now no rule is better settled than that if an exception

comes by way of proviso, whether it occurs in a subsequent

part of the Act, or in a subsequent part of the same section

containing the enaetment of the offence, it must be proved

in evidence by the party relying upon it. Hence it is that

no indictment for bigamy ever negatives the exceptions as

contained in the proviso, and hence it follows that the proof

of those exceptions lies on the prisoner; if ift was otherwise,

the prosecutor would have to prove more than he bas

alleged. Then the proviso in terms requires proof both of

the absence of the party for seven years, and that the party

sball not have been known by the prisoner to have been

living within that time, and consequently it lies on the

prisoner to give evidence of both; and as the Legislature

has required proof of both, it never could have been in.

tended that proof of the one should be suflicient evidence

of the other. When, however, the prisoner has given

evidence to negative his knowledge that the party is alive,
the onus may be thrown on the prosecutor to shew that he

had that knowledge; and in accordance with this view is

the dictum of Willes, J., in R. v. Ellis, 1 F. and F. 309,
that 'if the husband has been living apart from his wife for

seven years, under such circumstances as to raise a proba.

bility that he supposed that she was dead when he was re-

married, evidence may be necessary that he knew his first

wife was alive.' As to the manner in which the case should

be left to the jury, it should seem that the proper courseis

to ask them whether they are satisfied that the prisoner

was married twice, and that the person whom he first married

was alive at the time of the second marriage ; and, if they

are satisfied~of these facts, to tell them that it then lies

upon the prisoner to satisfy them that there was an absence

for seven years, and also that during the whole of those

seven years ie was ignorant that- his first wife was alive,

and that unless he has proved both those facts to their
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satisfaction they ought to convict him. It is perfectly clear

that the question is not whether he knew that bis first wife

was alive at the time of the second marriage, for be may
have known that she was alive within the seven years, and

yet not know that she was alive at the time of the second

marriage, and, if he knew that she was alive at any time
within the seven years, he ought to be convicted."

If it- appears that the prisoner and. bis first wife had

lived apart for seven years before he married again mere

proof that the first wife was alive at the time of the second

marriage will not warrant a conviction, but some affirma-

tive evidence must be given to show that the accused was

aware of this fact: R. v. Curgenwen, 10 Cox, 152; R. v.

Fontaine, 15 L. C. J. 141; see R. v. Jones, 15 Cox, 284.

Jn 1863 the prisoner married Mary Anne Richards,
liverwith her about a week and thon left ber. It was not

proved that he had since seen ber. In 1867 he married

Elizabeth Evans, bis first wife being then alive. The
court loft it to the jury to declare if they were satisfied

th-a the prisoner knew his first wife was alive at the time
of the second marriage, and ruled that positive proof on

that poilt was not absolutely necessary. The prisoner

was found guilty, and on a case reserved the conviction

was affirmed: R. v. Jones, Il Cdx, 358.

In R. v. Horton, 11 Cox, 670, Cleasby, B., summed up
as follows: "l It is submitted that, although seven years had
not passed since the first marriage, yet if the prisoner

reasonably believed (which pre-supposes proper grounds of

belief) that bis first wife was dead he is entitled to an
acquittal. It would press very bard upon a prisoner if
under such circumstances he could be convicted, when it
appeared to him as a positive fact that bis first wife was
dead. The case of R. v. Turner, 9 Cox, 145, shows that
this was the view of Baron Martin, a judge of as great ex-
perience as any on the bench now, and I am not disposed
to act contrary to bis opinion. You must find the prisoner
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guilty, unless you think that he had fair and reasonable
grounds for believing, and did honestly believe, that his first

wife was dead.'' The jury returned a verdict of guilty, and
thejudge sentenced the prisoner to imprisonmentfor three
days, rernarking that he was quite satisfied with the verdict,
and that he should inflict a light sentence, as he thought the
prisoner really believed his first wife was dead although he
was not warranted in holding that belief: see R. v. Moore,
13 Cox, 544.

On an indietment for bigamy a witness proved the first
marriage to have taken place eleven years ago, and that
the parties lived together some years, but could not say
how long, it might be four years. Wightman, J., said:
" How is it possible for any man to prove a negative?
How ean I ask the prisoner to prove that he did not know
that his wife was living ?"' There is no evidence that the
prisoner knew that his wife was alive, and there is no
offence proved: R. v. Ileaton, 8 F. & F. 819.

In B. v. MeQuiggan, 2 L. C. R. 840, the court ruled
that in an indictment for bigamy, under the Canadiau
Statute, it is absolutely necessary, when the second mar-
riage has taken place in a foreign country, that the indict.
ment should contain the allegations that the accused is a
British subject, that he is or was resident in this Province,
and that he left the same with intent to commit the offence:
see also R. v. Pierce, 18 0. R. 226.

On a trial for bigamy the Crown having proved the
prisoner's two marriages it is for him then to prove the
absence of his first wife during seven years preceding the
second marriage; and when such absence is not proved it
is not incumbent on the Crown to establish the prisoner's
knowledge that the first wife was living at the time of the
second marriage: R. v. Dwyer, 27 L. C. J. 201: see B. v.
Willshire, 14 Coi, 541.

The prisoner was convicted of bigamy under 82 & 88 Y.
c. 20, s. 58. The first marriage was contracted in Toronto
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and the second in Detroit. Th-j~udge at the trial directed

the jury that if prisoner was married to his first wife in

Toronto and to bis second in Detroit they should find him

guilty. Eeld, a misdirection, and that the jury should have

been told, in addition, that before they found him guilty

they ought to be satisfied of his being, at the time of bis

second marriage, a -subject of Her· Majesty resident in

Canada, and that he had left Canada with intent to com-

mit the ofience. Held, also, that it was incumbent on the

Crown to prove these facts. Quore, per Wilson, C.J,,
whether the trial should not have been declared a nullity:

R. v. Pierce, 13 0. R. 226.

eFEIGNED MARRIAGES.

277. Every one is guilty of an indictable offence and liable to seven years'

imprisonment who procures a feigned or pretended marriage between himself

and any woman, or who knowingly aids and assists in procuring such feigned
or pretended nmarriage. R. S. C. c. 161, s. 2.

The punishment was two years by the repealed section.

The alteration gives twelve challenges instead of four. .

See s. 684, post, as to evidence on a prosecution under

this enactment.

Under the repealed statute any offence under the

corresponding section bad to be prosecuted within a year:

that limitation of time bas not been re-enacted.

This offence was first created by 49 V. c. 52, s. 8. The
male offender only is punishable.

PoLYGAMY.

278. Every one is guilty of an indictable offence and liable to imprison.
ment for five years, and to a fine of five hundred dollars, who-

(a) Practices, or, by the rights, ceremonies, forms, rules or customs of any
denomination, sect or society, religious or secular, or by any fornn of contract,
or by mere mutual consent, or by any other method whatsoever, and whether
in a nanner recognized by law as a binding form of marriage or not, agrees or
consents to practise or enter nto

(i) any form of polygami;

(ii) any kind of conjugal union with more than one person at the eame
time ;

(iii) wh-it among the persons commonly called Mormons is known as
spiritual or plural marriage ;
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(iv) who lives, cohabits, or agrees or consents to live or cohabit, in
any kind of conjugal union with a person who is married to another, or

with a person who lives or cohabits with another or others in any kind of

conjugal union; or

(b) Celebrates, is a party to, or assists in any such rite or ceremony which

purports to make binding or to sanction any of the sexual relationships men.

tioned in paragraph (a) of this section; or

(c) Procures, enforces, enables, is a party to, or assiste in the compliance

with or carrying out of, any such forn, rule or oustom which so purports; or

(d) Procures, enforces, enables, is a party to, or assists in the execution of,
any such form of contract which so purports, or the giving of any such consent

which so purports. 53 V. c. 37, s. 11.

As to evidence in trials for offences against this section:
see s. 706, post.

See B. v. Labrie, M. L. R. 7-Q. B. 211, where it was held

that mere cohabitation is not an offence punishable under

this enactment. Also The People v. Mosher 2 Parker 195.
In R. v. Liston, Toronto, April, 1893 (unreported), Armour,
C.J., also held that adultery is not indictable under the

above enactment.

SOLEMNIZATION OF MARRIAGE WITHOUT AUTHORITY.

279. Every one is guilty of an indictable offence and liable to a fine, or

to two years' imprisonmnont, or to both, who-

(a) Without lawful authority, the proof of which shall lie on him, solemn-

izes or pretends to solemnize any marriage; or

(b) Procures any person to solemnize any marriage knowing that such

person is not lawfully authorized to solemnize such marriage, or knowingly aids
or abets such person in performing such ceremony. R. S. O. c. 161, s. 1,
4 Geo. IV.,c. 76, s. 21 (Imp.).

Limitation two years, s. 551. There was none under

the repealed statute.

ndictment.- that A. B., on at

without lawful authority, did unlawfully solemnize (or

pretencl to solernnize) a marriage between one C. D. and one

M. N.

See R. v. Ellis, 16 Cox, 469.

SOLEfNIZING A MARRIAGE CONTRARY TO LAw.

280. Every one is guilty of an indictable offence and liable to a fine, or

to one year's imprisonment, who, being lawfully authorized, knowingly and
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wilfully solemnizes any marriage in violation of the laws of the province in

which the marriage is solemnized. R. S. C. c. 161, s. 3.

A limitation of two years has not been re-enacted.

Indictment.- that A. B., at on being

a clergyman of and lawfully authorized to marry, did

unlawfully solemnize a marriage between one C. D., and

one E. F., before proclamation of banns in violation of the

laws of the Province of in which the said marriage:

was solemnized.
ABDUCTION.

281. Every one i8 guilty of an indictable offence and liable to fourteen,

years' imprisonment who, with intent to marry or carnally know any woman,

Irhether narried or not, or with intent to cause any woman to be married to or

earnally known by any other person, takes away or detains any woman of any
age against her will. t. S. C. o. 162, s. 43 (Armended). 24-25 V. c. 100.

s,54 (Imp.).

The words in italics are new.

The words "by force" were inserted before "takes,

away " in the repealed clause ; see notes under next section.

Indictment.- unlawfully did take away (or de-

t$an) one A. B., against her will, with intent her, the said

A. B., to marry (or ) (If the intent is doubt-

fd, add a count stating it to be to" carnally know," or to

cause her to be rnarried to one . S., or to some persons

to the jwrors unknown, or to cause her to be carnally
known by, etc.): 1 Burn, 12.

A verdict for assault or for an attempt to commit the

offence charged, may be given, if the evidence warrants it:
ss. 711, 713, post.

ABDUCTION.

282. Every one is guilty of an indictable offence and liable to fourteen
years' imprisonment who, with intentt to marry or carnally know any woman, or
with inteut to cause any woman to be married or carnally known by any
person-

(a) from motives of lucre takes away or detains against her will any such
woman of any age who has any interest, whether legal or equitable, present or
future, absolute, conditional or contingent, in any real or personal estate, or
who is a presumptive heiress or co-heiress or presumptive next of kin to aný
one having such interest ; or

Carm. LAw-19
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(b) frauduleintly allure, takes away or detains any suoh wotnan, being
under the age of twenty-one years, out of the possession and against the wili of

her father or mother, or of any other person having the lawful care or charge
of her, ivith intent to marry or carnally know her.

2. Every one convicted of any offence defined in this section 1s incapable
of taking any estate or interest, legal or equitable, in any real or personal

property of such woman, or in which she has any interest, or which comes to

her as suoh heiress, co-heiress or next of kin ; and if any such marriage takes

place such -property shall, upon such conviction, be settled in such manner as

any court of competent jurisdiction, upon any information at the instance of

the Attorney-General appoints. R. S. C. c. 162, s. 42. 24-25 V. c. 100, .

(Imp.).

The words in italies in s-s. (b) are a repetition.

" Attorney-General " defined, s. 8.

On the trial of an indictment for an offence under s-s.

(b) of this section, it is not necessary to prove that the

.accused knew that the girl he abducted had an interest in

any property : R. v. Kaylor, 1 Dor. Q. B. R. 864.

It is not necessary that an actual marriage or defile.

ment should take place. Under the first part of this sec.

tion, the taking or detaining must be from motives of lucre

and against the will of the woman, coupled with an intent

to marry or carnally know her or cause her to be married

or carnally known by any other person.

Indictment under (a).- from motives of lucre, did

unlawfully take away and detain (" take away or detain ")

one A. N. against lier will, she, the said A. N., then having

a certain present and absolute interest in certain real

estate (any interest, whether legal or equitable, present or

future, absolute, conditional or contingent in any real

or personal estate) with intent her, the said A. N., to marry

(or carnally know her, or cause her to be married or carnally

known by ). ( Add a count stating generally the nature

of some part of the property and, if the intent be doubtful, add

counts varying the intent.) Sce another form, in 8 Chit

C. L. 818.

Indictnent under (b).- fraudulently allured (took

away or detained) one A. B., out of the possession and

against the will of C. D., her father, she, the said A. B.,
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then being under the age of twenty-one years, and having

a certain present interest in . with intent, ber, the

said A. B., to marry (or carnally knoiv, or cause to be mar-

ried or, etc., etc., etc.) (Add counts, if necessary, varying

the statement as to the property, possession, or intents.)

Under the second part of the section the offence consists

in the fraudulent allurement of a woman under twenty-
one out of the possession of or against the will of ber

parent or guardian, coupled with an intent to marry or

carnally know ber, or cause her to be married or carnally

known by another person, but, for this offence, no motives

of lucre are mentioned, nor should it have been committed

against the will of the woman, though she must be au

heiress, or such a woman as described in the first lines of

this section.

The taking under the first part of this section must be

against the will of the woman; but it would seem that,
aithough it be with her will, yet, if that be obtained by

fraud practised upon her, the case will be within the Act ;

for she cannot whilst under the influence of friaud be con-

sidered to be a free agent.

If the woman be taken away in the first instance with

ber own consent, but afterwards refuse. to continue with the

offender, the offence is complete, because if she so refuse,
she may from that time as properly be said to be taken

against ber will as if she had never given ber consent at all,
for, till the force was put upon ber, she was in her own

power: 1 Burn, 8.

Moveover the detaining against ber will is by itself an

offence.

It seems, also, that it is not material whether a woman so

taken contrary to ber will at last consents thereto or nôt,

for if she were in force at the time the offence is coluplete

at the time of the taking, and the offender is not to escape

from the provisions of the statute by having prevailed over

the weakness of the woman by such means.

ABDUCTION.
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The second part of this section expressly contemplates

the case of a girl, under twenty-one, whose co-operation has

been obtained by influence over her mind, and who has been

taken out of the possession of her parent or guardian by
means of a fraud practised upon them and against their

will, or by force, against their will, but with her consent.
If a girl, under twenty-one, is taken away or detained

against her own will, or lier consent is obtained through

fear, that case would be within the first part of this section.
The woman, though married, may be a witness against the

offender: Archbold, 700.

"If, therefore," says Taylor, on Evidence, par. 1236,
" a man be indicted for the forcible abduction of a woran
with intent to marry her, she is clearly a competent witness

against him if the force were continuing against her till th&
marriage. Of this last fact also she is a competent witness,
and the better opinion seems to be that she is still corn-

petent, notwithstanding her subsequent assent to the

marriage and her voluntary co-habitation; for otherwise,
the offender would take advantage of his own wrong."

Under s. 711 the prisoner may be found guilty of an

attempt to commit the offence charged and punished under
s. 528.

Under s. 713 the prisoner may be found guilty of an

assault, if the evidence warrants such finding.

ABDUcTIoN-GIRL UNDER SIXTEEN.

283. Every one is guilty of an indictable offence and liable tofirc yearK

imprisonment who unlawfully takes or causes to be taken any unmarried girl,

being under the age of sixteen years, out of the possession and against the will

of her father or mother, or of any other person having the lawful care or

charge of her.

2. It is immaterial whether the girl is takenb with hcr own conent or at her

own suggestion or not.

3. It is immaterial whether or not the offender believed the girl to be of or

above the age of 8ixteen. R. S. C. c. 162, s. 44 (Amended). 24-25 V. c. 100,

s. 55, and 48-,49 V. c. 69, s 7 (Imp.).

Sub-sections. 2 and 3 are new enactments though not

new law. Fine, s. 958.
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The intent to marry or carnally know is not an ingre-

dient of this offence. The only intent which is material is

the intent to deprive the parent or legal guardian of the

possession of the child. No motives of lucre are neces-

sary. A woman may be guilty of this offence.

It is immaterial whether the girl consents or not, and

the taking need not be by force, actual or constructive :

R. v. Mankletow,. 1 Russ. 954, Dears. 159. Where a

parent countenances the loose conduct of the girl the jury

may infer that the taking is not against the parent's will.

Ignorance of the girl's age is no defence: 1 Russ. 952; R.

v. Robins, 1 C. & K. 456. It is not necessary that the

taking away should be for a permanency; it is sufficient

if for the temporary keeping of the girl: R. v. Timmins,

Bell, 276.

On an indictment for abducting a girl under sixteen

years of age it appeared that the girl, when abducted, had

left ber guardian's house for a particular purpose with his

sanction: Ield, that she had not ceased to be in his pos-

session under the statute: R. v. Mondelet, 21 L. C. J. 154;

see R. v. Henkers, 16 Cox, 257.

On a trial for taking an unmarried girl under the age of

sixteen out of the possession of her guardian;

Held, 1st. That evidence of her being badly treated by

her guardian is inadmissible. 2nd. That secondary evi-

dence of the age of the child is admissible. 3rd. That in

this case the defendant was not guilty of taking the child

out of the possession of the guardian:. R. v. Hollis, 8 L. N.

229.

To pick up a girl in the streets and take her away is

not to take her out of the possession of any one. The

prisoner met a girl under sixteen years of age in a street,
and induced her to go with him to a place at some-distance,
where lie seduced her and detained her for some hours.

He then took her back to where he met her, and she

returned home to her father. In the absence of any evi-
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dence that the prisoner knew, or had reason for knowing,
or that he believed that the girl was under the care of her
father at the time, held by the court of Criminal Appeal
that a conviction under this section could not be sustâined:
IR. v. Green, 3 F. & F. 274; R v. Hibbert, 11 Cox, 246.

One who takes an unmarried girl under the age of six-
teen years out of the possession and against the will of her
father or mother is guilty of this offence, although he may
not have had any bad motive in taking her away, nor
means of ascertaining her age, and although she was will-
ing to go: R. v. Booth, 12 Cox, 231 ; R. v. Kipps, 4 Cox,
167.

The defence in Booth's case was that the prisoner,
actuated by religious and philanthropie motives, had taken
the girl from her parents in order to save her from seclu-
sion in a convent. He was found guilty and sentenced.

A girl who is away from her home is still in the custody
or possession of her father, if she intends to return; it is
not necessary to prove that the prisoner knew the girl to
be under sixteen ; the fact of the girl being a consenting
party cannot absolve the prisoner from the charge of
abduction; this section is for the protection of parents:
R. v. Mycock, 12 Cox, 28; R. v. Olifier, 10 Cox, 402; B. v.
Miller, 13 Cox, 179.

Indictment.- unlawfully did take (or cause Io
be taken) one A. B. out of the possession and against the
will of E. F., her father, she, the said A. B., being then an
unmarried girl, and under the age of sixteen years, to wit,
of the age of , etc. (If necessary add a count stat-
ing E. F. to be a person having the lawfuL care and charge
of the said A. B., or that the defendant unlawfully d<l
cause to be taken one ): see R. v. Johnson, 15
Cox, 481.

It is no defence to an indictment under this section
that the prisoner believed the girl to be eighteen: R. v.
Prince, 13 Cox, 138, Warb. Lead. Cas. 89.



It was held in R. v. Bishop, 5 Q. B. D. 259, that under

a statute which prohibits the reeeiving of lunatics for
treatment in a house not duly licensed, the owner of a house

who had reeeived lunatics was guilty of the offence created

by the statute, though the jury found that he believed

honestly and on reasonable grounds that the persons

received were not lunatics.

"I do not think that the maxim as to the menm rea has

so wide an application as it is sometimes considered to have.

In old time, and as applicable to the common law or to

earlier statutes, the maxim may have been of general

application; but a difference has arisen owing to the greater

precision of modern statutes. It is impossible now to
apply the maxim generally to all statutes, and it is neces-

sary to look at the object of each act to see whether and

how far knowledge is of the essence of the offence created ":
Per Stephen, J., in Cundy v. LeCocq, 13 Q. B. D. 207.

See R. v. Tolson, 16 Cox, 629,23 Q. B. D. 168, as to mens

rea; also Betts v. Armstead, 16 Cox, 418, 20 Q. B. D. 771;

Ford v. Wiley, 16 Cox, 683, 23 Q. B. D. 203; Wood v,

Burgess, 16 Cox, 729 ; Pain v. Boughtwood, 16 Cox, 747;
and cases under s. 14, ante,

STEALING CHILDREN UYNDER FOURTEEN.

284. Every one is guilty«of an indictable offence and liable to seven years
impnsonment who, with intent to deprive any parent or guardian, or other
person having the lawful charge, of any child under the age of fourteen years,
of the possession of such child, or with intent to steal any article about or on
the person of such child, unlawfully-

(«) takes or entices away or.detains any such child; or

(b) receives or harbours any-such child k4owing it to have been dealt ith
as aforesaid.

2. Nothing in this section shall extend to any one who gets possession of
any child, claiming in good faith a right to the possession of'the child. R. S. C.
c. 162, s. 45 (A mé;ndcd). 24-25 V. c. 100, s. 56 (Imp.).

The words " by force or fraud." were in the repealed
clause.

See R. v. Johnson, 15 Cox, 481, Warb. Lead. Cas. 91;
and R. v. Barrett, 15 Cox, 658.
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• Indictment.- unlawfully .did take away (take

away, or entice away, or detain) one A. N., a child then

under the age of fourteen years, to wit, of the age of seven.

years, with intent thereby then to deprive one A. S., the

father of the said A. N., of the possession of the said A. N.,
his said child, against . And the jurors that

the said afterwards, to wit, on the day and year

aforesaid, unlawfully did take away (or etc.,) the said A. N.,
a child then under the age of fourteen years, to wit, of the

age of seven years, with intent thereby then to steal, take
and carry away divers articles, that is to say then

being upon and about the person of the said child. (Add

cou.nts stating that the defendant did entice away, or did

detain, if necessary).

Upon the trial of any offence contained in this section

the defendant may, under s. 711, be convicted of an attempt

to commit the same.

All those claiming a right to the possession of the child

are specially exempted from the operation of this section,

,by s-s. 2.

PART XXIII.

DEFAMATORY LIBEL.

DEFINITION.

285. A defamatory libel is matter publi.hed, without legal justification or

excuse, likely to injure the reputation of any person by.exposing him to hatred,

contempt ôr ndicule, or designed to insult the person to whoi it is published.

2. Such matter may be expressed either in words legibly marked upon any

substance whatever, or by any object signifying such matter otherwise thanby

Words, and nay be expressed either directly or by insinuation or irony.

See remarks under s. 302.

DEFAMATORY LIBEL.296 [Sec. 285.
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PUBLISHING DEFINED.

286. Publishing a libel is exhibiting it in public, or causing it to be read

or seen, or showing or delivering it, or causing it to be shown or delivered, with

a view to its being read or seen by the person defamed or by any other

personi.
PUBLISHING UPON INVITATION.

287. No one commits an offence by publishing defamatory matter on

the invitation or challenge of the person defamed thereby, nor if it is necessary

to publish such defamatory matter in order to refute some other defamatory

statement published by that person concerning the alleged offender, if such

defamatory matter is believed to be true, and is relevant ·to the invitation,

challenge or the required refutation, and the publishing does not in

manner or extent exceed what is reasonably sufficient for the occasion.

PUBLISHING IN COURTS, ETC., ETC., ETC.

288. No one commits an offence by publishing any defamatory matter,

in any proceedings held before or under the authority of any court exercising

judicial authority, or in any inquiry made under the authority of Any statute

or by order of her Majesty, or of any of the departments of Government,

Dominion or provincial.

PUBLISHING PARLIAMENTARY PAPERs, ETC., ETC.

289. No one commits an offence by publishing to either the Senate or

Hfouse of Commons, or to any Legislative Council, Legislative Assembly or

House of Assembly. defamatory matter contained in a petition to the Senate,

or flouse of Commons, or to any such Council or Assembly, or by publishing

'y order or under the authority of the Senate or House of Commons, or of

any such Council or Assembly, any paper containing defamatory matter or by

publishing, in good faith and without ill-will to the person defamed, any

extract from or abstract of any such paper.

See s. 705, post, and ss. 6 & 7, c. 163, R. S. C. p. 306, post.

PROCEEDINGS OF PARLIAMENT AND COURTS, ETC., 51-52 V. c. 64 (IMP.).

290. No one commits an offence by publishing in good faith, for the

information of the public, a fair report of the proceedings of the Senate or

House of Commons, or any committee thereof, or of any such Council or

Assembly, or any committee thereof, or of the public proceedings preliminary

or final heard before any court exercising judicial authority, nor by publishinîg,

in good faith, any fair comment upon any such proceedings.

PROCEEDINGS OF PUBLIC MEETINGS (New).

291. No one commits an offence by publishing in good faith, in a news-

paper, a fair report of the proceedings of any public meeting if the meeting is

awfully convened for a lawful purpose and open to the public, anI if such

report is fair and accurate, and if the publication of the matter complained of

i for the public benefit, and if the defendant does not refuse to insert in a

onspicuous place in the newspaper in which the report appeared a reasonable

letter or document of explanation or contradiction by or on behalf of the

prosecutor.
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2
92-297

FATR DissussION.

292.lNo 'one commits an offence by publishing any defamatory matter
which he, on 'reasonable grounds, believes to be true, and which is relevant
to any subject of publie interest, the -public discussion of which is for the
public benefit.

FAIR CowMRwr.

223. No one commits an offence by publishing faircomments upon the
public condupt of 4 person who takes part in public affairs.

2. No one commits an offence by publishing fair commenta on any pub.
lished book or other literary production, or any composition or work of art or
performance publicly exhibited, or any other communication made to the

public on any subject, if such commenta are confined to criticism on such
book or literary production, composition, work of art, performance or com.
munication.

SEEKiNG REMEDY FOR GRIEVANCE.

294. No one commits an offence by publishing defamatory matter for
the purpose, in good faith, of seeking remedy or redress for any private or
public wrong or grievance from a person who bas, or is reasonably believed by
the person publishing to have, the right or be under obligation to remedy or
redress such wrong or grievance, if the defamatory matter is believed by him
to be true, and is relevant to the remedy or redress sought, and such pub.

lishing does not in manner or extent exceed wbat is reasonably sufficient
for the occasion.

ANSWER TO INQUIRIES.

295, No one commits an offence by publishing, in answer to inquiries

made of him, defamatory matter relating to some subject as to which the

person by whom, or on whose behalf, the inquiry is made has, or on reasonable

grounds is believed by the person publishing to have, an interest in knowing

the truth, if suchmatter is published for the purpose, in good faith, of giving

information in respect thereof to that person, and if such defamatory matter is

believed to be true, and is relevant to the inquiries made, and also if such

publishing does not in manner or extent exceed what is reasonably sufficient for

the occasion.

GIVING INFORMATION.

296. No one commits an offence by publishing to another perso

defamatory matter for the purpose of giving information to that person vith

respect to some subject as to which lie bas, or is, on reasonable grounds,

believed to have, such an interest in knowing the truth as to make the con-

duct of the person giving the information reasonable under the circumstances:

Provided that such defamatory matter is relevant to such subject, and that it

is either true, or is made without ill-will ta the person defaned, and in the

belief, on reasonable grounds, that it is true.

See Coxhead v. Richards, 2 C. B. 569 ; Robshaw v.

Smith, 38"L. T. N. S. 424; R. v. Perry, 15 Cox, 169.

RESPONSIBILITY OF PROPRIETOR OF NEWSPAPER OR OF SELLER OF A IBE.

297. Ev ery proprietor of any newspaper is presumed to be criminaly

responsible for defamatory matter inserted and published therein, but such
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presumption may be rebutted by proof that the particular defamatory matter
was insrted in such newspaper without such proprietor's cognizance, and
without negligence on his part.

2 General authority given to the person actually inserting such defama-
tory matter to manage or conduct, as editor or otherwise, such newspaper,
and to insert therein what he in his discretion thinks fit, shall not be negli-

gence within this section unless it be proved that the proprietor, when
originally giving such general authority, meant that it should extend to
inserting and publishing defamatory matter, or continued such general
authority knowing that it bad been exercised by inserting defamatory matter
in any number or part of such newspaper.

3. No one is guilty of an offence by selling any number or part of such
newspaper -unless he knee either that such number or part contained
defamatory matter, or that defamatory matter was habitually contained in
sncb newspaper. R. S. C. c. 163, s. 5 (Anended).

" Newspaper " defined, se 3, ante.

SELLING LIBELs, ETc.

298. No one commits an offence by selling any book, magazine, pamph-
let or other thing, whether forming part of any periodical or not, although the

same contains defamatory matter, if, at the time of such sale, he did not know
that such defamatory matter was contained in such book, magazine, pamphlet
orother thing.

2. The sale by a servant of any book, magazine, pamphlet or other thing,
whether periodical or not, shail not make his employer criminally responsible
in respect of defamatory matter contained therein unless it be proved that such
employer authorized such sale knowing that such book, magazine, pamphlet or
other thing contained defamatory matter, or, in case of a number or part
of a periodical, that defamatory matter was habitually contained in such
neriodical.

WHEN TRUTH Is A DEFENCE.

299. It shall be a defence to an indictment or information for a defama-
tory libel that the publishing of the defamatory matter in the manner in which
it was published was for the public benefit at the time when it was published,
and that the matter itself was true. R. S. C. c. 163, s. 4.

See s. 634, p. 305, post.

EXTORTION BY DEFAMATORY LIBEL.

300. Every one is guilty of an indictable offence and liable to two years'
imprisonment, or to a fine not exceeding six hundred dollars, or to both, who
publishes or threatens to publish, or offers to abstain from publisling, or
offers to prevent the publishing of, a defamatory libel with intent to extort any
money or to induce any person to confer upon or procure for any person any
appointment or office of profit or trust, or in consequeyce of asny person having

kn refused " ay such money," appointnent or office. R. S. C. c. 163, s. 1
(Atanded). 6-7 V. c. 96, s. 3 (Imp.).



PUNISHM.ENT· OF DEF4MATORY LIBEL WITH SCIENTER.

301. Every one is guilty of an indictable offence and liable to two yeart,

imprisonment or to a fine not exceeding four hundred dollars, or to both, who
publishes any defamatory libel knowing the same to be false.. R. S. C. 163, s. 2.

PUNISHMENT OF DEFAMATORY LIBEL.

302. Every one is guilty of an indictable offence and liable to one year's
imprisoument, or to a firie not exceeding two hundred dollars, or to both, who
publishes any defamatory libel. R. S. C. c. 163, s. 3.

All of these sections from s. 285 are taken, with the
exception of s. 291, from the Imperial Draft Code of 1879,
which the commissioners reported to be a re-enactment of
the existing law. On ss. 297 & 298 they remark, how.
ever, that they have made some alteration so as to meet
a difference of judicial opinion on the construction of·the
corresponding enactments in 6 & 7 V. c. 96, citing R. y,
Holbrook, 4 Q. B. D. 42.

The Imperial statutes on libel by newspapers are 44 &
45 V. c. 60, and 51 & 52 V. c. 64.

The costs of showing cause against a rule for the filing
of an information are covered· by s. 833, p. 306, post: R
v. Steel, 18 Cox, 159.

Indictnent for a faLsedefamatory libel.-- - . . . that

J. S., unlawfully, and maliciously intending to injure, and

prejudice one J. N., and to deprive him of his good nane and
reputation, and to bring him into public contempt or ridicule
and disgrace, on .. ., unlawfully and maliciously did write

and publish, and cause and procure to be written and pub-
lished, a false and defamatory libel, in the form 4 a letter
directed to the said J. N. (or, if the publication were in
any other »tanner, oiit the words, " in the for-n," etc.),
containing divers false and defamatory matters and things
of and concerning the said J. N., and of and concerningetc.,
(here insert such of the subjects of the libel as it mnay be
'necessary to refer to by the innuendoes, in setting ont the
libel), according to the tenor and effect follo wing, that is to
say (here set out the libel, together with such innuendoes
as rmay be necessary to render it intel(igible), he, the said

2300 DEFAMATORY. LIBEL. [SecS. s01, 302



j. S., then well knowing the said defamatory libel to be

false : see form H, un der s. 611 & s. 615, p. 304, post.

Imprisonment'not exceeding two years, and fine, s.301.

If the prosecutor fail to prove the scienter the defendant

uay nevertheless be convicted of publishing a defamatory

libel, and punished by fine, or imprisonment not exceed-

ing one year, or both : s. 302; Boaler v. R. 16 Cox, 488, 21

Q. 13. D. 284. The defendant may plead, in addition to the

plea of not guilty, that the matters charged were true, and

that it was for the puble benefit that they should be pub-

lished, setting forth the particular facts by reason of which

the publication was for the publie benefit.

The offence of libel is not triable at quarter sessions:

8.540.

The defendant may allege and prove the truth of the

libel, in the manner and subject to the conditions men-

tioned in s. 299.

The following may, be the form of the special plea:

Ind for a further plea in this behalf, the said J. S. saith

that Our Lady the Queen ought not further to prosecute

the said indictment against him, because he saith that it

is true that (etc., alleging the truth of every libellous part

of the publication); and the said J. S. further saith, that

before and at the time of the publication in the said indiet-

ment mentioned (state here the facts which renderec the pub-

lication of benefit to the public) ; by reason whereof it was

for the publie benefit that the said matters so charged in

the said indictrnent should be published. And this, etc.

This plea may be pleaded with the general issue. Evidence

that the identical charges contained in a libel had, before

the time of composing and publishing the libel which is

the subject of the indictment, appeared in another pub-

lication which was brought to the prosecutor's knowledge,

and against the publisher of which he took no legal

proceedings, is not admissible under this section: R. v.

Newman Dears. 85, 1 E. & B. 268. Where the plea con-
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tains several charges, and the defendant fails in proof of
any of the matters alleged in it, the jury must of necessity
find a verdict for the crown; and the court, in giving judg.
ment, is bound to consider whether the guilt of the defend.
ant is aggravated or mitigated by the plea, and by the
evidence given to prove or disprove it, and form its own
conclusion on the whole case.

The replication nay be as.follows:--And as to the plea

of the said J. S., by him secondly above pleaded, the said
A. B. (the clerk of assize or clerk of the peace) saith that
by reason of anything in tbe said second plea alleged, Our
said Lady the Queen ought not to be precluded from further
prosecuting the said indictnent against the said J. S., be.
cause he saith, that he denies the said several matters in
the said second plea alleged, and saith that the same are
not, nor are nor is any or either of them, true. And this

he, the said A. B., prays may be inquired of by the country,
etc. And the said J. S. doth the like. Therefore, etc.

Indictment for threatenîng to publish a defamatory
libel, etc., with intent to extort money under s. 300.-
unlawfully did threaten one J. N. to publish a certain libel
of and concerning him the said J. N. ("if any persos

publishes, or threatens to publish, any libel upon any other
person, or ofers to abstain from p]ublishing, or offers to
prevent the publishing of a defamatory libel), with intent
thereby then to extort money from the said J. N. (" wit
intent to extort any noney, or with intent to induce, any
person tJ confer upon or procure for any person any ap

pointment or office of profit or trust, or in consequence of
any person having been refused any suwh money, appoint-
ment or otce"). If it be doubtful whether the matter
threatened to be published be libellous, add a count charg·
ing that the defendant " did propose to the said J. N. to
abstain from printing and publishing a certain matter and

thing touching the said J. N. (or one J. F.) with intent,
etc."

[Sec. 30



What is a libel ? Duties of grand jurors on etn indiet-

ment for libel: 10 L. N. 861.

Information for a libel: Ex parte Gugy, 8 L. . R. 353.

Under s. 299 the magistrate bas no jurisdiction to re-
ceive evidence of the truth of the libel upon an informa-

tion: R. v. Carden, 5 Q. B. D. 1, 14 Cox, 359.

In a case of libel it is no ground to change the venue that

many of the defendant's witnesses reside at a distance, aud

the defendant bas no funds to bring them to that venue:

R. v. Casey, 13 Cox, 614.

On s. 299 see R. v. Laurier, 11 R. L. 184; on s. 297
see R. v. Holbrook, 3 Q. B. D. 60, 4 Q. B. D. 42, 13 Cox,

650, 14 Cox, 185. As to right of the Crown to set aside

juTors in cases of libel: see R. v. Patteson, 36 U. C. Q. B.
129, and R. v. Maguire, 13 Q. L. R. 99; and s. 669, post.

It must be proved upon an indictment against the pro-

prietor of a newspaper that the defendant was proprietor or
publisher of the journal at the time of the publication of the

libel. That he is such at the time of the trial is not suffi-

cient: R. v. Sellars, 6 L. N. 197.

Under s. 634, p. 305, post, see R. v. Dougall, 18 L. C. J.
85.

The defendant was indicted for a malicious libel, and
specially pleaded the truth of the libel as well as the plea of
not guilty. Under this plea he endeavoured to prove jus ti-
fication. Hel, that evidence was not admissible, as, under
the statute, to be allowed to justify, the defendant has to
plead not only that the publication was true, but also that
it was made for the public good: R. v. Hickson, 3 L. N. 139;
s. 299, ante.

See R. v. Labouchere, 14 Cox, 419, as to the sufficiency
of a plea of justification, and R. v. Creighton, 19 0. R. 339.

As to what constitutes a guilty knowledge under s. 801,
and that it is for the jury to decide under à plea of justife-

209SCV. 302] PUNISHMENT.



cation if the statement complained of is true, and if it was

published for the public benefit: see R. v. Tassé, 8 L. N. 98.

No action for libel by a wife against ber husband: 11. v.

Lord Mayor, 16 Q. B. D. 772, 16 Cox, 81.

On an accusation for libel it is no defence that the libel

was published with "no personal malice": 1R. v. " The

World," 13 Cox, 805.

The truth of a seditious or blasphemous libel cannot be

pleaded to an indictment for such libel. S. 299, ante, of

the Act does not apply to such libels, but s. 297 applies:

R. v. Bradlaugh, 15 Cox, 217; R. v. Ramsay, 15 Cox, 231;

Ex parte O'Brien, 15 Cox, 180.

Held, 1. A criminal information (for libel) will not be

granted except in case of a libel on a person in authority,
and in respect of duties pertaining to bis office.

2. Where a libel was directed against M., who was at

the time attorney general, but alleged improper conduct

upon his part when he was a judge, an information was

refused.

3. The applicant for a criminal information must rely

wholly upon the court for redress, and must come there

entirely free from blame.

4. Where there is foundation for a libel, though it falls

far short of justification, an information will not be granted:

R. v. Biggs, 2 Man. L. R. 18.

- See ss. 634 & 719, p. 305, post, as to plea of justification

and trial, and R. v. Adams,16 Cox, 544, 22 Q. B. D. 66,where

an obscene letter sent to a young woman was held to consti-

tute a defamatory libel.

PROCEDURE SECTIONS ON LIBEL.

FORM OF INDICTMENT.

615. No count for publishing a blasphemous, seditious, obscene or defa.

matory libel, or for selling or exhibiting an obscene book, pamphlet, newspaper

or other printed or written matter, shall be deemed insufficient on the ground

that it does not set out the words thereof : Provided that the court may order

that a particular shall be furnished by the prosecutor stating what passages in

304 DEFAMATORY LIBEL. [Sec. 302
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such book, pamphlet, newspaper, printmg or writing are relied on in support

of the charge.

2. A count for libel may charge that the matter published was written in a

sense which would make the publishing criminal, specifying that sense with-

out any prefatory averment showing how that matter was written in that sense.

And on the trial it shall be sufficient to prove that the matter published was

criminal either with or without such innuendo.

PLEA OF JUSTIFICATION.

634. Every one accused of publishing a defamatory libel may plead that

the defamatorY matter published by him was true, and that it was for the

public benefit that the matters charged should be published in the manner and

at the time when thy weie published. Such plea may justify the defamatory-

matter in the sense ipecilied, if any, in the count, or in the sense which the

defamatory matter bears without any such specification ; or separate pleas

justifying the defamatory matter in each sense may be pleaded separately to

each as if two libels had been charged in separate counts.

2. Every such plea must be in writing, and must set forth the particular

fact or facts by reason of which it was for the public good that such matters

should be so publisied. The prosecutor may reply generally denying the tiuth

thereof.

3. The truth of the matters charged in an alleged libel shall in no case be

ingqired into without such plea of justification unless the accused is put upon

his trial up1on any indictment or information charging him with pubhshing the

libel knowing the saine to be false, in which case evidence of the truth may be

given in order to negative the allegation that the accused knew the libel to be

false.

4- The accused may, in addition to such plea, plead not guilty and such

pleas shall be inquired of together.

5. If when such plea of justification is pleaded the accused is convicted,

the court may, in pronouncing sentence, consider whether his guilt is aggravated

or mitigated by the plea. R. S. C. c. 174, ss. 148, 149, 150 & 151.

TRIAL IN PROVINCE WHERE NEWSPAPER PueLIsHED.

640. (2) Every proprietor, publisher, editor or other person charged with the

publication in a newspaper of any defamatory libel shall be dealt with, indicted,

tried and punished in the province in which he resides, or in which such newa-

paper is printed. 51 V. c. 44, s. 2.

JUROR CANNOT BE ORDERED TO STAND ASIDE,

669. The right of the Crown to cause any juror to stand aside until the

panel has been gone through shall not be exercised on the trial of any
indictnent or information by a private prosecutor for the publication of a.
defamiatory libel. R. S. C. c. 174, s. 165.

TRIAL AND VERDICT.

719. On the trial of any indictment or information for the making or
publishing of any defamatory libel, on the plea of not guilty pleaded, the jury
aworn to try the issue may give a general verdict of guilty or not guilty upon

Caîam. LAw-20



DEFAMATORY LIBEL.

the whole matter put in issue upon such indictment or information, and shall
not be required or directed, by the court or judge before whom such indictment
or information is tried, to find the defendant guilty merely on the proof of
publication by such defendant of the paper charged to be a defamatory libel
and of the sense ascribed to the same in such indictment or information ; but
the court or judge before whom such trial is had shall, according to the discre.
tion of such court or judge, give the opinion and direction of such court or
judge to the jury on the matter in issue as in other criminal cases; and the
jury may, on such issue, find a special verdict if they think fit so to do; and the
defendant, if found guilty, may move in arrest of judgment on such ground
and in such manner as he might have doue before the passing of this Act.
R. 8. C. c. 174, s. 152. 32 Geo. III. c. 60. ss. 1, 2, 3, 4 (Imp.).

, COSTS.

833. In the case of an indictment or information by a private prosecutor
Tor the publication of a defamatory libel if judgment is given for the defendant,
he shall be entitled to recover from the prosecutor the costs incurred by him
by reason of such indictment or information either by warrant of distress
issued out of the said court, or by action or suit as for an ordinary debt.
I. S. C. c. 174, ss. 153 & 154.

Costs against a defendant fall under s. 832.

The following sections of c. 163, R. S. C. are unrepealed.
6. Every person against whom any criminal proceedings are, commenced

or prosecuted in any manner for or on account of or in respect of the publica.
tion of any report, paper, votes or proceedings, by such person or by his ser-
vant, by or under the authority of any Legislative Council, Legislative
Assembly or louse of Assembly, may bring before the court in which such
proceedings are so commenced or prosecuted, or before any judge of the same,
irst giving Lwenty-four hours' notice of his intention so to do, to the prosecutor
in such proceedings, or to his attorney or solicitor, a certificate under the hand
of the speaker or clerk of any Legislative Council, Legislative Assembly (,r
House of Assembly, as the case may be, stating that the report, paper,
votes or proceedings as the case may be, in respect whereof such criminal pro-
ceedings have been commenced or prosecuted, w-as or were published by such
person, or by his servant, by order or under the authority of any Legislative
Council, Legislative Assembly or House of Assembly, as the case may Le,
together with an affidavit verifying such certificate; and such court or judge
shall thereupon immediately stay such criminal procedings, and the sauie
shall be and shall be deemed and taken to be finally put an end to, deteriniced
and superseded by virtue hereof. 24 V. (P. E. I.), c. 31, s. 1. 3-4 V. c. 9,
s. 1 (Imp.).

7. In case of any criminal proceedings hereafter commenced or prosecuted
for or on account or in respect of the publication of any copy of suci report,
paper, votes or proceedings, the defendant, at any stage of the proceedings,
may lay before the court or judge such report, paper, votes or proceedings, and
such copy, with an affidavit verifying such report, paper, votes or proceedings,
and the correctness of such copy ; and the court or judge shall immediately
stay such criminal proceedings, and the same shall be and shall be deemed to
be finally put an end to, determined and superseded by virtue hereof. 24 V.

(P.E.I.), c. 31, s. 2. 3-1 V. c. 9, s. 2 (Imp.).

[Sec. 3o2
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LARCENY.

GENERAL REMARKS.

(Fron 2nd Edition.)

Larceny, at common law, is the wrongful taking and
carrying away of the personal goods of any one from his
possession, with a felonious intent to convert them to the
use of the offender, without the consent of the owner: 2
East, P. C. 553; the word " felonious " showing that there
is no colour of right to excuse the act, and the "intent"
being to deprive the owner permanently of his property:
P. v. Thurborn, 1 Den. 387; R. v. Guernsey, 1 F. & F.
394;'R. v. Holloway, 1 Den. 370; 2 Russ. 146, note by
Greaves; R. v. Middleton, 12 Cox, 417.

It is not, however, an essential ingredient of the offence
that the taking should be for a cause of gain, lucri causa ;
a fraudulent taking, with intent wholly to deprive the
owner of his property, or with intent to destroy it, is
sufficient.

Larceny is either simple, that is, unaccompanied by any
other aggravating circumstance, or compoumd, that is,
when it is accompanied by the aggravating circumstances
of taking from the house or person, or both.

Larceny was formerly divided into grand larceny and
petit larceny; but this distinction is now abolished.

By s. 357, post, a more severe punishment may be
inflicted when the value of the article stolen is over two
hundred dollars, but then this value must be alleged in the
indictment and duly proved on the trial, otherwise the
larceny is punishable under s. 356, when no special pun-
ishment is provided for.
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The requisites of the offence are:

The taking.

The carrying away.

The goods iaken.

The owner of the goods

The owner's dissenut fromi the taking.

The felonious intent in taking.

THE TAKING.

To constitute the crime of larceny at common law there

must be a taking or severance of the thing from the actual or

constructive possession of the owner; for all felony includes

trespass, and every indictment must have the words felon i.

ously took as well as carried away ; from whence it follows

that, if the party be guilty of no trespass in taking the

goods, he cannot be guilty of felony 'in carrying them

away : 1 Iawk. p. 142. As in the case of a wife carry-

ing away and converting to her own use the goods of her

husband, for husband and wife are one person in law, aud,

consequently, there can be no taking so as to constitute

larceny: 1 Hale, 514; and the same if the husband be

jointly interested with others in the property so taken:

R. v. Willis, 1 Moo. 375; see now s. 305, post.

The taking, however, may be by the hand of another:

2 East, P. C. 555; as if the thief procure a child within

the age of discretion to steal goods for him, it will be the

same as if he bad taken them himself, and the taking in

such case should be charged to bin : 1 Hale, 507.

Where the offender unlawfully acquired the possession

of goods, as by fraud or force, with an intent to steal then,

the owner still retaining his property in them, such offiend-

er will be guilty of larceny in embezzling them. There-

fore, hiring a horse on pretense of taking a journey, aud

immediately selling it, is larceny; because the jury found the

defendant acted animo furandi in making the contract, and

the parting with the possession merely had not changed the

nature of the property: R. v. Pear, 1 Leach, 212. And so,
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wbere a person hires a post-chaise for an indefinite period,
and converts it to bis own use, he may be convicted of lar-
ceny if his original intent was felonious : R. v. Semple, 1
Leach,420.

So, where the prisoner, intending to steal the mail bags
from the post office, procured them to be let down to him by
a string from the window of the post office, under pretense
that he was the mail guard, he was held guilty of larceny:
. v. Pearce, 2 East, P. C. 603.

Where the prisoner was hired for the special purpose of
driving sheep from one fair to another, and, instead of doing

so, drove them, the following morning after he received
them, a different road, and sold them ; the jury having found
that, at the time he received the sheep, he intended to con-

vert them to his own use, and not drive them to the specified
fair, the judges were unanimously of opinion that he was

rightly convicted of larceny: R. v. Stock, 1 Moo. 87:

Where the prisoner covered some coals in a cart with
slack, and was allowed to take the coals away, the owner be-

lieving, the load to be slack, and not intending to part with
his property in the coals, it was: held a larceny of the
coals : R ,v. Bramley, L. & C. 21.

Prevailing upon a tradesman to bring goods proposed to

be bought to a given place, under pretense that the price

shall then be paid for them, and further prevailing upon him

to leave theni there in the care of a third person, and then

getting them from that person without paying the price, is a
felonious taking, if, ab initio, the intention was to get the
goods from the tradesman and not pay for them: R. v. Camp-

bell, 1 Moo. 179.

In another case a person by false pretenses induced a
tradesman to send by bis servant to a particular house
goods of thevalue of two shillings and ten pence, with
change for a crown piece. On the way le met the ser-
vant, and induced him to part with the goods and the
change for a crown piece, which afterwards was found to
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be bad. Both the tradesman and the servant swore that
the latter bad no authority to part with the goods or change

without receiving the crown piece in payment, though the
former admitted that he intended to sell the goods, and
never expected them back. again: it was held that the
offence amounted to larceny: R. v. Small, 8 C. & P. 46.

The prosecutor met a man and walked with him

During the walk, the man picked up a purse, whieh he said.
he had found, and that it was dropped by the prisoner.
He then gave it to the prisoner who opened it, and there
appeared to be about forty pounds in gold in it. The pris-
oner appeared grateful, and said he would reward the man
and the prosecutor for restoring it. The three then went

to a publie house and had some drink. Prisoner then
showed some money, and said if the man would let him
have ten pounds, and let him go out of his sight, he would

not say what he would give him. The man handed what
seemed to be ten pounds in money, and the prisoner and

prosecutor then went out together. They returned, and
prisoner appeared to give the ten pounds back and five

pounds more. Prisoner then said he would do the same
for the prosecutor, and by that means obtained three
pounds in gold, and the prosecutor's watch and chain from

him. The prisoner and the man then left the publie house,

and made off with the three pounds and the watch and

chain At the trial the prosecutor said he handed the

three pounds and the watch and chain to the men in terror,
being afraid they would do something to him, and not ex.

pecting they would give hima five pounds. Held, that the

prisoner was properly convicted of larceny: R. v. Hazelli,
Il Cox, 597.

Prosecutor sold onions to the prisoners who agreed to

pay ready money for them. The onions were unladed at

a place indicated by the prisoners, and the prosecutor was

then induced to make out and sign a receipt whieh the

prisoners got from him, and then refused to restore
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the onions or pay the price. The jury convicted the

prisoners of larceny, and said that they never intended to

pay for the onions, and that the fraud was meditated by

them from the beginning. Held, that the conviction was

right : R. v. Slowly, et al., 12 Cox, 269.

So, taking goods the prisoner has bargained to buy is

felonious if, by the usage, the price ought to be paid before

they are taken, and the owner ,did not consent to their

being taken, and the prisoner, when he bargained for them,
did not intend to pay for them, but meant to get them into

bis possession and dispose of them for his own benefit

without paying for them: R. v. Gilbert, 1 Moo. 185.

So, getting goods delivered into a hired cart, on the ex-

press condition that the price shall be paid for them before

they are taken fromn the cart, and then, getting the-m from

the cart without paying the price, will be larceny if the

prisoner never had the intention to pay, but had, ab initio,

the intention to defraud : R. v. Pratft, 1 Moo. 250.

So, where the prosecutor, intending to sell bis horse,

sent bis servant with it to the fair, but the servant had no

authority to sell or deal with it in any way, and the defend-

ants, by fraud, induced the servant to part with the pos-

session of the horse under colour of an exchange for an-

other, intending all the while to steal it; this was holden

to be larceny: R. v. Sheppard, 9 C. & P. 121.

So, where the prisoner, pretending to be the servant of

a person who had bought a chest of tea deposited at the

East India Company's warehouse, got a request paper and

perinit for the chest, and took it away with the assent of a

person in the company's service who had the charge of it,

it was held that this was larceny : R. v. Hench, R. & R. 163.

Prisoner and a confederate went to prosecutor's shop to

buy something, and put down a florin in payieunt. Prose-

cutor put the florin into.the till and placed the change on

the counter, which the prisoner took up. The confederate

said, "You need not have changed," and threw down a
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penny on the counter, which the prisoner took up, and put

a sixpence in silver and sixpence in copper down, and asked

prosecutor to give him a shilling for it. Prosecutor took a
shilling from the till, and put it on the counter when pri-

soner said, " You may as well give me the florin back and

take it all." Prosecutor took the florin from the till and

put it on the counter, expecting to receive two shillings of

the prisoner's money in lieu of it. Prisoner took up the
florin, and prosecutor took up the silver sixpence and the

sixpence in copper, and the shilling put down by herself,
and was putting them in the drawer when she saw that
she had only got one shilling of the prisoner's money and
lier own shilling; but, at that moment, her attention was
diverted by the confederate, and both confederate and pri.

soner quitted the shop. Held, upon a case reserved, that

this was a case of larceny, for the transaction of exchange

was not complete ; prosecutor had not parted with the

property in the florin : R. v. McKale, 11 Cox, 32; R. v.
Russett, 17 Cox, 534.

On the other band, if the owner give his property volun-

tarily, whatever false pretense be used to obtain it, no

felony ean be committed : 1 Hale, 506 ; R. v. Adams, R. &
l. 225 ; R. v. Buckmaster, 20 Q. B. D. 182, Warb. Lead.

Cas. 158.

Thus where, in a case of ring-dropping, the prisoners

)reyailed on the prosecutor to buy the share of the other

party, and the prosecutor was prevailed on to part with his

monev, intending to part with it for ever and not vith the

possession of it only, it was held by Coleridge, J., that this

was not a larceny: R. v. Wilson, 8 C. & P. 111; see R. v.

Solomons, 17 Cox, 93, Warb. Lead. Cas. 160; R. v. Russett,

17 Cox, 534.

It was the duty of the prisoner to ascertain the amount

of certain dock dues payableby the prosecutors, and hav.

ing received the money from their cash keeper to pay the

dues to those who were entitled to them. He falsely
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represented a larger sum to be due than was due, and, pay-
ing over the real amount, converted the difference to bis

own use. This was held not to be a larceny: R. v. Thomp-

soIn, L. & C. 233.

So, where the prisoner was sent by bis fellow workmen

to get their wages, and received the money from the

employer done up in separate pieces of paper, and converted

the money to his own use, it was held upon an indietment

laying the property in the employer that the prisoner could

not be convicted, he being the agent of the workmen: B. v.

Barnes, 12 Jur. N. S. 549; and see R. v. Jacobs, 12 Cox, 151.

A cashier of a bank bas a general authority to part with

bis employer's money in payment of such cheques as he

may think genuine; where, therefore, money has been

obtained from a cashier at a bank on a forged cheque

knowingly it does not amount to the crime of larceny: R.

v. Prince, 11 Cox, 193. In this case Bovill, C.J., said:

"The distinction between larceny and false pretenses is

very material. The one is a felony and the other is a mis-

demeanour; and although, by reason of modern legislation.

it hias become not of so much importance as formerly, it is

still desirable to keep up the distinction. To constitute a

larceuy there must be a taking of the property against

the will of the owner, which is the essence of the crime of

larceny. The authorities cited by the counsel for the

prisoner show that where the property has been obtained

voluntarily from the owner, or a servant acting within the

scope of his authority, the offence does not amount to

larceny. The cases cited for the prosecution were cases

where the servant who parted with the property had a

limited authority only. In the present case the cashier of

the bank was acting within lis authority in parting with

the possession and property in the money. Under these

circumstances the conviction must be quasfed."

And if credit be given for the property, for.ever so short
a timne, no felony cani be conmitted in converting it: 2 East,

P. C. 677.
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Thus, obtaining the delivery of a horse sold, on promise

to return immediately and pay for it, and riding off, and not

returning, is no felony: R. v. Harvey, 1 Leach, 467; but

see now s. 805, post.

So, where the prisoner, with a fraudulent intent to

obtain goods, ordered a tradesman to send him a piece of

silk, to be paid for on delivery, and upon the silk-being sent

accordingly gave the servant who brought it bills which

were mere fabrications, and of no value; it was holden not

to be larceny on the ground that the servant parted with

tIhe property by accepting such payient as was offered,

though his master did not intend to give the prisoner credit:

Parkes's Case, 2 Leach, 614.

The prisoner, having entered into a contract with the

prosecutors for the purchase of some tallow, obtained the

delivery orders from the prosecutors by paying over to

them a cheque for the price of the tallow, and, when the

cheque was presented, there were no assets. Held, not to

be a larceny of the delivery orders by a trick, but aiawfui

possession of them by reason of the credit given to the

prisoner in respect of the.cheque: R. v. North, 8 Cox, 433.

To constitute larceny at common law there must be an

original felonious design. Lord Coke draws a distinction

between such as gain possession animo furandi and such

as do not. He says: " The intent to steal must be when it

comes to his hands or possession; for if lie hath the pos-

session of it once lawfully, though he bath the unis

fwrandi afterwards, and carrieth it away, it is no larceny."

Therefore, when a house was burning, and a neighbour took

some of the goods to save them but afterwards converted

them to his own use, it was held no felony : 1 Leach, 411.

But if the original intent be wrongful, though not a

felonious trespass, a subsequent felonious appropriation is

larceny. So, where a man drove away a flock of lambs

from a field, and in doing so inadvertently drove away

along with them a lamb, the property of another perso,



and, as soon as he discovered that he had done so,Sold
the lamb for bis own use, and then deniied all knowledge of
it. Held, that as the aet of driving the lamb from the
field in the first instance was a trespass, as soon as
he resolved to appropriate the lamb to his own use the
trespass became a felony: R. v. Riley, Dears. 149, 6 Cox, 88.

It is peculiarly the province of the jury to determine
with what intent any act is done ; and, therefore, though
in general be who bas a possession of anything on delivery

by the owner cannot commit larceny thereof at common
law, yet, that must be understood, first, where the pos-
session is absolutely changed by the delivery, and next,
where such possession is not obtained by fraud, and with a
felonious intent. For if, under all the circumstances of
the case, it be found that a party bas taken goods from the
owner, althouglh by bis delivery, with an intent to steal
them sucb t.aking amounts to felony : 2 East, P. C. 685.

Overtures were made by a person to the servant of a
publican te induce him to joiû in robbing bis master's till.
The servant communicated the matter to the master, and,
some weeks after the servant, by the direction of the
master, opened a communication with the person wbo bad
made the overtures, in consequence of which he came to
the master's premises. The master, ha'ving previously
marked some money, it was, by bis direction, placed upon
the counter by the servant in order that it might be taken
up by the party wbo bad come for the purpose. It was so
taken up by him. Held, larceny in such party : B. v.
Williams, 1 C. & K. 195.

If the party obtained possession of the goods lawfully,
as upon a trust for, or on account of, the 'owner, by which
he acquires a special property therein, he cannot at comnion
law be afterwards guilty of felony in con4rting them to
bis own use, unless by some new and distinct act of taking,
as by sev ering part of the goods from the rest, with intent
to convert them to his own use, he thereby determines the
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privity of the bailment and the special property thereby
conferred upon him: 1 Hale, 504; 2 East, P. C. 554. But
that is not now law; see s. 305, post.

Sec R. v. Wells, 1 F. & F. 109, where it was held that
a carrier who, receiving noney to procure goods, obtained
and duly delivered the goods but fraudulently retained the
money, may be convicted of larceny as a bailee.

A man cannot, however, be convicted of larceny as a
bailee unless the bailment was to re-deliver the very saie
chattel or money: R. v. Hoare, 1 F. & F. 647 ; R. v.
Garrett, 2 F. & F. 14; R. v. Hassall, L. & C. 58.

The prisoner was intrusted by the prosecutor with

money to buy a Ioad of coals, which vere to be brought to
the prosecutor's by the prisoner in bis own cart, the
prisoner being paid for his services including the use of his

horse and cart. He bought a load of coals in his own

name, and on the way to the prosecutor's abstracted a
portion of the coal and converted it to his own use,
delivering the rest·of the coal to the prosecutor as and
for the whole load. IHeld, that he was rightly convicted of
larceny as a bailee: R. v. Bunkall, L. & C. 371, 9 Cox,
419.

A carrier employed by the prosecutor to deliver in his,
the prisoner's, cart a boat's cargo of coals to persons
named in a list, to whom only he was authorized to deliver
them, and having fraudulently sold some of the coals and
appropriated the proceeds, was properly convicted of larcenv
as a bailee : R. v. Davies, 10 Cox, 239.

If the goods of a husband be taken with the consent or

privity of the wife it is not larceny: R. v. Harrison, 1

Leach, 47 ; R. v. Avery, BlI, 150 ; sce now s. 313, post.

However, it is said that if a woman steal the goods of

her husband, and give them to her avowterer, who, know-

ing it, carries then away, the avowterer is guilty of felony:
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)alt. c. 104. And where a stranger took the goods of the

husband jointly with the wife this was holden to be larceny

in him, he being her adulterer: R. v. Tolfree, 1 Moo. 243,

overruling R.v. Clarke, 1 Moo. 376, note (a) ; see s. 313, post.

Also, in R. v. Featherstone, Dears, 369, the prisoner

was cbarged with stealing twenty-two sovereigns and sorne

wearing apparel. The prosecutor's wife took from the pro-

secutor's bedroom thirty-five sovereigns and some articles

of clothing, and left the house, saying to the prisoner, who

was in a lower room: "It's all right, come on." The

prisoner and the prosecutor's wife were afterwards seen

together, and were traced to a public house where they

slept together. When taken into custody the prisoner had

twenty-two sovereigns on him. The jury found the prisoner

guilty on the ground that he received the sovereigns from

the wife knowing that she took them without the authority

of ber husband. Upon a case reserved it was held that

the conviction was right. Lord Campbell, C.J., in deliver-

ing the judgment, said: "-We are of opinion that this con-

viction is right. The general rule of law is that a wife

cannot be found guilty of larceny for stealing the goods of

her husband, and that is upon the principle that the bus-

band and the wife are, in the eye of the law, one person;

but this rule is properly and reasonably qualified when she

becomes an adulteress. She thereby determines lier quality

of wife, and her-property in lier husband's goods ceases ":

see R. v. Berry, Bell, 95.

And so it is even though no adultery has been com-

mitted, but the goods are taken with the intent that the

wife sball elope and live in adultery with the stranger:

1R. v. Tollett, C. & M. 112; R. v. Thompson, 1 Den. 549.

And if a servant, by direction of his master's wife,
carries off his master's property, and the servant and wife

go off together with the property witli the intention of

comitting adultery, the servant may be indicted for

stealing the property: R. v. Mutters, L. & C. 511.
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it seems, however, that if a wife elopes with an adul.

terer it is no larceny in the adulterer to assist in carrying
away her necessary wearing apparel: R. v. Fitch, Dears.
& B. 187, overruling on this point the direction of Cole.

ridge, J., in R. v. Tollett, cited supra; see s. 313, post.

The prisoner who had lodged at the prosecutor's house

left it, and the next day the prosecutor's wife also left,
taking a bundle with her, which, however, was not large
enough to coiAain the things which, the evening she left, it

was found had been taken from the bouse. Two days
after all the things were found in the prisoner's cabin, or
on his person, in a ship in which the prosecutor's wife

was, the prisoner and the prosecutor's w'ife having taken
their passage in the ship as man and wife. It was
beld that from these facts the jury were justified in drawing

the inference that the prisoner had received the property
knowing it to have been stolen: R. v. Deer, L. & C. 240.

But an adulterer cannot be convicted of stealing the goods

of the husband brought by the wife to bis bouse, in which

the adultery is afterwards committed, merely upon evidence

of their being there, unless they be traced to his personal

possession: R. v. Rosenberg, 1 C. & K. 233. When a wife

absconds from the house of ber husband with ber avowtejer

the latter cannot be convicted of stealing the husband's

money missing on their departure, unless he be proved to

have taken some active part, either in carrying away or in

spending the money stolen: R. v. Taylor, 12 Cox, 627.

Nor can an avowterer be found guilty of felonious

receiving of the husband's property taken by the wife, as

a wife cannot steal ber busband's property : R. v. Kenny,

13 Cox, 397 ; see now s. 313, post.

The prisoner eloped with the prosecutor's wife, travel.

ling in a cart which the wife took from ber husband's yard.

The. prisoner sold the pony, cart and harness in the

presence of the wife, who did not object to the sale, and

received the proceeds, which sie retained after paying the
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prisoner a sovereign he had expended in obtaining lodging
while they were living in a state of adultery. Reld, that

the presence of the woman did not alter the offence ; that
the fact that he negotiated the sale and received part of the

proceeds was sufficient; from the circumstances, the

prisoner must have known that the pony, cart and harness
were not the property of the woman; and that if the jury

were of opinion he had that knowladge they were boand
to conviet him: R. v. Hàrrison, 12 Cox, 19; R. v. Flat-
man, 14 Cox, 396.

Under certain circumstances, indeed, a man may com-
mit felony of bis own goods; as if A. bail goods to B. and
afterwards, anino furandi, steal the .goods from B. with
design to charge him for the value of them, this is felony:
1 Hale, 513; 2 East, P. C. 558.

So where A., having delivered money to bis servant to
carry to a certain place, disguised hirnself, and robbed the
servant on the road, with intent to charge the hundred,
this was held robbery in A.: 2 East, P. C. 558.

If a man steal bis own goods from bis own bailee,
though he lias no intent to charge the bailee but bis
intent is to defraud the King, yet, if the bailee had an in-

terest in the possession and could have withheld it from
the owner, the taking is a larceny: R. v. Wilkinson, R. &
B. 470. But it is said in Roscoe, Cr. Evid. 597: " It may
be doubted whether the law bas not been sonewhat dis-
torted in this case in order to punish a flagrant fraud."

Bishop, 2 Cr. L. 790, says: "If one, therefore, bas
transferred to another a special property in goods, retaining
iii hirmself the general ownersliip, or, if the law bas made
such transfer, he commits larceny by taking them with
felonious intent."

So if a man steal his goods in custodia leqis. But "if
the goods stolen were the general property of the defend-
ant, who took them from the possession of one to whose
care they had been committed, as for instance, from an
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officer seizing them on an execution against the defendant,

it must be shown that the latter knew of the execution and

seizure ; otherwise the required intent does not appear,

The presumption, in the absence of such knowledge, would

be, that he took the goods supposing he had the right so

to do": 2 Bishop, Cr. Proc, 749; see s. 306, post.

If a part owner of property steal it from the person in

whose custody it is, and who is responsible for ils safety, he

is guilty of larceny : R. v. Bramley, R. & B. 478.

A wife may steal the goods of her lhusband whieh have

been bailed or delivered to another person, or are in the

possession of a person who has a temporary special pro.

perty in them: 1 Hale, 513.

The wife cannot commit larceny in the company of her

husband; for it is deemed bis coercion, and not ber own

voluntary act. Yet, if she do in bis absence, and by his

mere command, she is then punishable as if she were sole:

R. v. Morris, R. & R. 270; R. v. Robson, L. & C. 93; see

now s. 13, ante.

THE CARRYING AWAY.

(Sec s. 305, s-s. 4, post.)

To constitute larceny there must be a carrying away,

asportation, as well as a taking. The least removing of

the thing taken fron-ihe place vhere it was before is suffi.

cient for this purpose, though it be not quite carried off.

And, upon this ground, the guest, who, having taken off the

sheets from bis bed, with an intent to steal them, carried

them into the hall, and was apprehended before he could

get out of the bouse, was adjudged guilty of larceny. So,

also, was he, who, having taken a horse in a close, with an

intent to steal him, was apprehended before he could get

him out of the close. And such was the case of him whio,

intending to steal plate, took it out of the trunk wherein it

was, and laid it on the floor, but was surprised before he

could remove it any further: 2 East, P. C. 555; 3 -Burn,

214. Or if a servant, animofurandi, take his master's hay
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from bis stable, and put it into his master's waggon: R. v.

Gruncell, 9 C. & P. 365.

I. was indicted for stealing a quantity of currants,

which were packed in the forepart of a waggon. The pri-

soner had laid hold of this parcel of currants, and had got

near the tail of the waggon with them, when he was appre-

hended; the parcel vas afterwards found near the middle

of the waggon. On this case being referred to the twelve

judges they were unanimously of opinion that, as the pri-
soner had removed the property from the spot where it was

originally placed, with intent to steal, it was a taking and

carrying away: Cozlett's Case, 2 East, P. C. 556.

Prisoner had lifted up a bag from the bottom of a boot

of a coach, but was detected before he had got it out; it did

not appear that it was entirely removed from the space it

at first occupied in the boot, but the raising it from the

bottom had completely removed each part of it from the

space that specified part occupied: Held, that this was a

complete asportation: R. v. Walsh, 1 Moo. 14.

The offence of simple larceny is complete, if the defend-

ant drew a book from the inside pocket of the prosecutor's
coat about an inch above the top of the pocket, though the

prosecutor then suddenly putting up his band the defendant

let the book drop, and it fell back into the prosecutor's
pocket: R. v. Thompson, 1 Moo. 78.

On the other hand, a mere change of position of the
goods will not suffice to make out a carrying away. So,.
where W. was indicted for stealing a wrapper and some
pieces of linen cloth, and it appeared that the linen was
packed up in the wrapper in the common form of a long
square, which was laid length-way in a waggon, and that
the prisoner set up the wrapper on one end in the waggon
for the greater convenience of taking the linen out, and cut
the wrapper all the way down for that purpose, but was
apprehended before he had taken anything; all the judges
agreed that this was no larceny, although his intention to

CM. LAw-21
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steal was manifest. For a carrying away, in order to con.
stitute felony, must be a removal of the goods from the
place where they were; and the felon must, for the instant
at least, have the entire and absolute possession of them:
R. v. Cherry, 2 East, P. C. 556.

So, where one had his keys tied to the strings of bis
purse in his pocket, which W. attempted to take from him
and was detected with the purse in her hand, but the
strings of the purse still hung to the owner's pocket by
means of the keys, this was ruled to be no asportatioi:
Wilkinson's case, 1 Leach, 321; see s. 711, post.

So in another case, where A. had his purse tied to bis

,girdle, and B. attempted to rob him; in the struggle the
girdle broke, and the purse fell to the ground ; B. not hav.
ing previously taken hold of it, or picked it up afterwards,
it was ruled to be no taking: 1 Hale, 533; see s. 711, post.

Upon an indictment for robbery the prisoner was found
to have stopped the prosecutor as he was carrying a feather
bed on his shoulders, and told him to lay it down, or he
would shoot him, on which the prosecutor laid the bed on
the ground, but the prisoner was apprehended before he
could take it up so as to remove it from the spot where it
lay, the judges were of opinion that the offence was not

complete: Farrell's case, 2 East, P. C. 557.

Where the prisoner, by means of a pipe and stopcock,
turned off the gas belonging to a company before it came
into the meter, and so consumed the gas, it was held that
there was a sufficient severance of the gas in the entrance
pipe to constitute an asportavit: R. v. White, Dears. 203;
R. v. Firth, 11 Cox, 234.

If the thief once take possession of the thing the offence

is complete, though he afterwards return it : 3 Burn, 215.

Where it is one continuing transaction, though there be

several distinct asportations in law by several persons, yet

all may be indicted as principals who concur in the felony
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before the final carrying away of the goods from the virtual
custody of the owner; 2 East, P. C. 557; and if several
persons act in concert to steal a man's goods, and he is

induced by fraud to trust one of them, in the presence of
the others, with the possession of the goods, and another

of them entice him away that the man who has bis goods
may carry them off, all are guilty of felony; the receipt by
one is a felonious taking by all: R. v. Standley, B. & R.

805.

And where property which the prosecutors had bought

was weighed out in the presence of their clerk, and deli-
vered to their carter's servant to cart, who let other persons
take away the cart and dispose of the property for his

benefit jointly with that of the other persons, it was held,
that the carter's servant, as well as the other persons,
was guilty of larceny at common law: R. v. Harding, R.

& R. 125.

THE GOODS TAKEN.

The property taken must, to constitute larceny at com-
mon law, be personal property, and of some intrinsic value,
though it need not be of the value of some coin known to
the law: R. v. Morris, 9 C. & P. 349 ; 3 Burn, 216; R. v.

Walker, 1 Moo. 155; see s. 303, post.

Things real, or which savour of the realty, choses in

action, as deeds, bonds- notes, etc., cannot be the subject
of larceny, at common law : see s. 303, post.

No larceny, at common law, can be committed of such
animals in which there is no property, either absolute or
qualified; as of beasts that are ferce naturce and unre-
claimed. But if they are reclaimed or confined, or are
practically under the care and dominion of the prosecutor
and may serve for food, it is otherwise : see s. 304, post.

So young pheasants, hatched by a hen, and under the
care of the hen in a coop, although the coop is in a field at
a distance from the dwelling-house, and although the
pheasants are designed ultimately to be turned out and to
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become wild, are the subject of larceny : R. v. Cory, 10
Cox, 28.

Partridges were reared from eggs by a common hen;
they could fly a little, but still remained with the hen as
her brood, and slept under her wings at night, and from

their inability to escape were practically in the power and
dominion of the prosecutor: Held, that they were the

subject of larceny at common law: R. v. Shickle, 11 Cox, 189.

The prisoner was indicted for stealing one dead par-
tridge, and the proof was that the partridge was wounded,
but was picked up or caught by the prisoner while it was
alive but in a dying state: Held, that the indictrment was
not proved: R. v. Roe, 11 Cox, 554. What value necessary
in property to be subject to larceny: R. v. Edwards, Warb.
Lead. Cas. 132.

Rabbits were netted, killed, and put in a place of de-

posit, viz: a ditch, on the land of the owner of the soil on
which the rabbits were caught, and some three hours after-
wards the poachers came to take them away, one of whom
was captured by gamekeepers who had previously found
the rabbits, and lay in wait for the poachers : Held, that
this did not amount to larceny : R. v. Townley, 12 Cox, 59,
Warb. Lead. Cas. 133. But a trespasser who, having cut
grass on another man's land, leaves it there, but returns
and carries it away afterwards, commits larceny : R. v.
Foley, 17 Coi, 142. Water in the pipes of a company
may be the subject of larceny: Ferens v. O'Brien, 15 Cox,
332.

AGAINST OWNER'S CONSENT.

The taking must be against the will of the owner. The

primary inquiry to be made is, whether the taking were

invito domino, that is to say, without the will or approba-

tion of the owner ; for this is of the very essence of larceny
and its kindred offence, robbery: 3 Burn, 218.

But where a servant, being solicited to become an

accomplice in robbing his master's house, informed his
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master of it, and the master thereupon told him to carry
on the affair, consented to his opening the door leading to

the premises, and to his being with the robbers during the

robbery, and also marked bis property, and laide it in a

place where the robbers were expected to come: it was

holden, that this conduct of the master was no defence to

an indictment against the robbers : sec Bishop, 1 Cr. L.

262, and 2 Cr. L. 811.

An indictment charged the stealing of " nineteen shil-

liigs in money " of the moneys of A. B. It appeared that

A. B. got into a .merry-go-round at a fair, and handed the

prisoner a sovereign in payinent for the ride, asking her

to give change. The prisoner gave A. B. eleven pence, and

said she would give the rest when the ride was finished.

After the ride was over the prisoner said A. B. only gave

ber one shilling, and refused to give lier the nineteen shil-

lings change: IHeld, that the prisoner could not be con-

victed upon this indictment of stealing nineteen shillings:

R. v. Bird, 12 Cox, 257.

B., making a purchase fromn the prisoner, gave him half

a sovereign in mistake for a sixpence. Prisoner looked

at it and said nothing but put it into bis pocket. Soon

afterwards B. discovered the mistake, and returned and

demanded the restoriation of the half sovereign. Prisoner

said " all right, my boy ; I'l give it to you," but lie did not

return it, and was taken into custody: Held, not to be a

larceny: R. v. Jacobs, 12 box, 151. Obtaining money from

any one by frigltening hin, is larceny: R. v. Lovell, 8

Q. B. D. 185 ; B. v. McGrath, Warb. Lead. Cas. 140.

THE FELONIOUS INTENT.

The taking and carrying away must, to constitute lar-

ceny at common law, he with afelonious intent entertained

at the time of the taking : see now s-s. 3, s. 305, post.

Felony is always accompanied with an evil intention,

and, therefore, shall not be imputed to a mere mistake.
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As where persons break open a door in order to execute a

warrant which will not justify such a proceeding: for in

such case there is no felonious intention: 1 Hawk. 142.

For it is the mind that makes the taking of another's
goods to be felony, or a bare trespass only ; but, because
the variety of circumastances is so great, and the complica-
tion thereof so mingled, that it is impossible to prescribe

all the circumstances evidencing a felonious intent or the
contrary, the same must be left to the due and attentive
consideration of the judge and jury: wherein, the best rule
is, in doubtful matters, rather to incline to acquittal than
conviction. Only, in, general, it may be observed, that the
ordinary discovery of a felonious intent is, the party doing
it secretly, or, being charged with the goods, denying it:
1 Hale, 509.

And if goods be taken on claim of right or property in
them it will be no felony ; at the same time, it will be
matter of evidence whether,ýthey were, bona fide, so taken,
or whether they were not taken from the person actually
possessing them, with a thievish and felonious intent, and
therefore, obtaining possession of goods by a fraudulent
claim of right, or by a fraudulent pretense of law, and
then running away with them, would be a felony: 1 Hale,
507; Lemott's case and Farre's case, Kelyng, 64, 65.

The prisoner had set wires, in which game was caught.
The prosecutor, a game-keeper, took them away for te
use of the lord of the manor, while the prisoner was absent.
The prisoner demanded his wires and game, with menaces,
and under the influence of fear the prosecutor gave them
up. The jury found that the prisoner acted under a bona

fide impression that the game and wires were his property,
and that he merely, by some-degree of violence, gained

possession of what he considered his own. It was held no

robbery, there being no aninus furandi: R. v. Hall, 3 C.
& P. 409.
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And where a letter, directed to J. O. at St. Martin's

Lane, Birmingham, inclosing a bill of exchange drawn in

favour of J. O., was delivered to the defendant, whose.name

was J. O., and who resided near St. Martin's Lane,
Birmingham; but, in truth, the letter was intended for a

person of the name of J. O. who resided in New Hall

Street; and the prisoner, who, from the contents of the

letter, must have known that it was not intended for him,

applied the bill of exchange to his own use; the judges

held that it was no larceny, because at the time when the"

letter was delivered to him the defendant had not the

animlus furandi: R. v. Mucklow, 1 Moo. 160.

And to constitute larceny at common law the intent

must be to deprive the owner, not temporarily, but per-

ianently, of his property : R. v. Philipps, 2 East, P. C.

662; R. v. Hemmings, 4 P. & F. 50 ; but see now s. 305,

post.

Money was given to the prisoner for the purpose of

paying turnpike tolls at two gates on hisjourney. Twelve

days afterwards, on being asked if he had paid the toll at

one of the gates, the prisoner said he had not, that he had

gone by a parish road which only crossed the road at that,

gate, and so Ono toll was payable there, and that he had

spent the money on beer for himself and his mates. The.

prisoner having been convicted of larceny of the money,
but it not appearing on a case reserved as to whether the

facts proved a larceny, and that the question of felonious
intention had been distinctly left to the jury, the court

quashed the conviction: R. v. Deering, 11 Cox, 298.

In all cases of larceny the questions whether the
defendant took the goods knowingly or by mistake;
whether lie took them bonca fide under a claim of riglit or
otherwise; and whether lie took them with an intent to

return them to the owner, or to deprive the owner of them
altogether, and to appropriate and convert them to his own

use, are questions entirely for the consideration of the
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jury, to be determined by them upon a view of the
particular facts of the case: 1 Leach, 422.

Upon an indictment for larceny it appeared that the
prisoner had been instructed by the wife of the prosecutor
to repair an umbrella. After the repairs were finished,
and it had been returned to the prosecutor's wife, a dispute
arose as to the bargain made. The prisoner thereupon
carried away the umbrella as a security for the amount
alleged by him to be due for repairing it. Blackburn, J.,
left it to the jury to say whether the taking by the
prisoner was an honest assertion of his right, or only a
colourable pretense to obtain possession of the umbrella;
verdict, not guilty: R. v. Wade, Il Cox, 549.

A depositor in a post office savings bank obtained a

warrant for the withdrawal of ten shillings, and presented
it with his depositor's book to a clerk at the post office,
who, instead of referring to the proper letter of advice for

ten shillings, referred by mistake to another letter of

advice for eight pounds, sixteen shillings and ten pence,
and placed that sum upon the counter. The clerk entered
eight pounds, sixteen shillings and ten pence in the
depositor's book as paid, and stamped it. The depositor

took up that sum and went away. The jury found that he

had the animus furanidi at the moment of takingc the
money from the counter, and that he knew the mon4y to

be the money of the postmaster general when he took it

up, and found him guilty of larceny. Ield,-by a majority

of the judges, that he was properly convicted of larpeny.

Per Cockburn, C.J., Blackburn, Mellor, Lush, Grove,
Denman and Archibald, JJ., that the clerk and there.

fore, the postmaster general, having intended th t the

property in the money should belong to the prisoner

through mistake, the prisoner knowing of the mistake, and

having the animus furandi at the time,. was guilty of

larceny. Per Bovill, C.J., Kelly, C.B., and Keating, J.,

that the clerk, having only a limited authority under the
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letter of advice, had no power to part with the property
in the money to the prisoner, and that, therefore, the
conviction was right. Per Pigott, B., that, before posses-
sion of the money was parted with, and while it was on the
counter, the prisoner had the animus furandi, and took it
up, and was therefore guilty of larceny. Per Martin, B.,
Bramwell, B., Brett, J., and Cleasby, B., that the money
was not taken invito domino, and therefore that there was
no larceny. Per Bramwell, B., and Brett, J., that the
authority of , the clerk authorized the parting with the

possession and property in the entire sum laid down on the
counter: R. v. Middleton, 12 Cox, 260, 417.

Larceny by finding.-As to concealing treasure trove,
$ec R. v. Thomas, Warb. Lead. Cas. 79. If a man lose
goods and another find them, and, not knowing the
owner, convert them to his own use, this has been said to
be no larceny, even although ho deny the finding of them,
or secrete them. But the doctrine must be taken with
great limitation, and can only apply where the finder
bonafide supposes the goods to have been lost or abandoned
by the owner, and not to a case in which ho colours a
felonious taking under that pretense: see R. v. Thurborn,
1 )en. 887, Warb. Lead. Cas. 149, and cases there
collected.

The true rule of law resulting from the authorities on
the subject has been pronounced to be that "if a man find
goods that have been actually lost, or are reasonably sup-
posed by him to have beenlost, and appropriates them with
intent to take the entire dominion over them, really believ-
ing, when ho takes them, that the owner cannot be found,
it is not larceny; but, if he takes them with the like intent,
though lost, or reasonably supposed to be lost, hut reason-
ably believing that the owner can be found, it is larceny:"
11. v. Dixon, Dears. 580; R. v. Christopher, Bell, 27.

In R. v. Moore, L. & C. 1, on an indictment for stealing
a bank note, the jury found that the prosecutor had dropped
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the nôte in the defendant's shop; that the defendant had
fogand it there, and that at the time he picked it up he did
nQt know, nor had he reasonable means of knowing, who
the owner was; that he afterwards acquired knowledge who
the owner was, and after that converted the note to his own
use; that he intended, when he found the note, to take it
to his own use and deprive the owner of it, whoever he was;
and that he believed, when he found it, that the owner
could be found. It was held that upon these findings the
defendant was rightly convicted of larceny. It is to be
observed that in the last mentioned case, although the
prisoner at the time he found the bank note did not know,
nor had reasonable means of knowing, who the owner was,
yet that he did beliere at the time of the finding that the
owner could be found.

The case of R. v. Glyde, 11 Cox, 103, shows that the
belief by the prisoner at the time of the finding of the chattel
that he could find the owner is a necessary ingredient in
the offence, and that it is not sufficient that lie intended to
appropriate the chattel at the time of finding it, and that
lie acquired the knowledge of who the owner was before he
converted it to his own use. In that case the prisoner
found a sovereign on the highway, believing it had been
accidentally lost; but, nevertheless, with a knowledge that
lie was doing wrong, he at once determined to appropriate
it, notwithstanding it should become known to him who the
owner was. The owner was speedily made known to him,
and the prisoner refused to give up the sovereigu. There
was, however, no evidence that lie believed, at the time of
finding the sovereign, that he could ascertain who the
owner was, and the prisoner was, therefore, held not guilty
of larceny.

In R. v. Deaves, 11 Coi, 227, the facts were thàt the
prisoner's child, having found six sovereigns in the street,
brought them. to the prisoner, who counted them and told
some bystanders that the child had found a sovereign. The
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prisoner and the child then went down the street to the
place where the child had found the money, and found a
half-sovereign and a bag. On the same evening, about two
hotrs after the finding, the prisoner was told that a woman
had lost money, upon which the prisoner told her informant
to mind her own business, and gave her half a sovereign.

It was beld by the majority of the Irish Court of Criminal
Appeal that this case would not be distinguished from R.
v. Glyde, supra; that there was nothing to show that at the
time the child brought her the money the prisoner knew
the property bad an owner, or, at all events, to show that
she was under the impression that the owner could be
found, and tbat, therefore, the conviction of the prisoner
for larceny must be quashed.

Prisoner received from bis wife a ten pound Bank of
England note, which she had found, and passed it away.
The note was endorsed "E. May" only, and the prisoner,
when asked to put his name and address on it by the
person to whom he passed it, wrote on it a false name and
address. When charged at the police station the prisoner
said h&"knew nothing about the note. The jury were
directed that, if they were satisfied that the prisoner could,
within a" reasonable tinme, bave found the owner, and if
instead of waiting the prisoner immediately converted the
note to bis own use, intending to deprive the owner of it,
it would be larceny. The prisoner was convicted but,
upon a case reserved, it was held that the conviction was
wrong, and that the jury ought to bave been asked whether
the prisoner, at the time he received the note, believed the
owner could be found: R. v. Knight, 12 Cox, 102.

It is clearly larceny if the defendant, at the time ho
appropriates the property, knows the owner; and, there-
fore, where a bureau was given to a carpenter to repair,
and he found money secreted in it which he kept and
converted to bis own use, it was held to be larèeny: Cart-
wright v. Green, 2 Leach, 952.
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So if a hackney coachman convert to his own use a
parcel left by a passenger in his coach by mistake, it is
felony if he knows the owner, or if he took him up or set hin
down atany particular place, where he might have inquired
for him: R. v. Wynne, 2 East, P. C. 664; R. v. Sears, 1
Leach, 415.

So, in every case where the property is not, properly
speaking, lost, but only mislaid, under circumstances whieb
would enable the owner to know where to look for and fied
it, as where a purchaser at a stall of the defendant in a
market left bis purse on the stall, the person who fraudu.
lently appropriates property so mislaid is guilty of larceny:
R. v. West, Dears. 402.

And in every case in which there is any mark upon the
property by which the owner may be traced, and the finder,
instead of restoring the property, converts it to his own
use, such conversion will amount to larceny: R. v. Pope, 6
C. & P. 846; R. v. Mole, 1 C. & K. 417 ; R. v. Preston, 2
Den. 358.

Doing an act openly doth not make it the less a felony,
in certain cases: 3 Burn, 223. So, where a person cane
into a seamstress's shop, and cheapened goods, and ras
away with the goods out of the shop, openly, in her sight, this
was adjudged to be a felony: Chiser's Case, T. Raym. 276.

Returning the goods will not purge the offence if the
prisoner took them originally with the intent of depriving
the owner of them, and of appropriating them to his own
use. In R. v. Trebilcock, Dears. & B. 453, the jury found

the prisoner guilty, but recommended him to mercy,

"believing that he intended immediately to return the

property:" Held, that the conviction was right: the

recommendation of the jury is no part of the verdict.

The felonious quality consiste in the intention of the

prisoner to defraud the owner, and to apply the thing stolen

to his own benefit or use.
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The intent need not be lucri causa: R. v. Morfit, R. &
B. 307; R. v. Gruncell, 9 C. & P. 365; R. v. Handley,
Car. & M. 547 ; R. v. Privett,1 Den. 193; R. v. Jones, 1 Den.
188.

Possession of stolen property recently after its loss, if
unexplained, is presumptive evidence that the party in pos-

session stole it. Such presumptión will, however, vary
according to the nature of the property stolen, and whether
it be or not likely to pass readily from hand to hand: R. v.
Partridge, 7 C. & P. 551, Warb. Lead. Cas. 182.

Prisoner was found with dead fowls in his possession
of which he could give no account, and was tracked to a
fowl house where a number of fowls were kept, and on the
floor of which were some feathers corresponding with the
feathers of one found on the prisoner from the neck of
which feathers had been removed. The fowl-house, which

was elosed over night, was found open in the morning.
The spot where the prisoner was found was twelve hundred
yards from the fowl-house, and the prosecutor, not knowing
the number of fowls kept, could not swear that he had lost
any: Held, that there was evidence to support a conviction
for larceny : R. v. Mockford, 11 Cox, 16 ; see B. v. Dredge,
Warb. Lead. Cas. 135.

On the first floor of a warehouse a large quantity of
pepper was kept in bulk. The prisoner was met coming
out of the lower room of the warehouse, where he had no
business to be, having on him a quantity of pepper of the
sane kind as that in the room above. On being stopped
he threw down the pepper and said, "I hope you will not
be hard with me." From the large quantity in the ware-
house it could not be proved that auy pepper had been
taken from the bulk. It was objected that, as there was
no direct proof that any pepper had been stolen, theî judge
was bound to direct an acquittal, but the court of Criininal
Appeal held that there was evidence to warrant a convic-
tion: R. v. Burton, 6 Cox, 293.
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To obtain. money by the trick known as "ringing the

changes " is larceny : R. v. Hollis,, 15 Cox, 345.

A. was indicted for larceny under the following circum.

stances:-R., intending to lend A. a shilling, handed him

a sovereign, believing it to be a shilling. A., when he

received the sovereigni believed it to be a shilling, and did

not know until subsequently that it was not a shilling.

Immediately A. became aware that it was a sovereign, and

although he knew that R. had not intended to part with

the possession of a sovereign, but only with the possession

of a shilling, and although he could easily have returned

the sovereign to R., fraudulently appropriated it to his own

use. Prisoner was convicted of larceny. Upon a case re-

served, seven judges held the conviction right, and seven

were of opinion that these facts did not constitute larceny:

R. v. Ashwell, 16 Cox, 1, 16 Q. B. D. 190.

In R. v. Flowers, 16 Cox, 33, 16 Q. B. D. 643, held,

that where money or goods have been innocently received

a subsequent fraudulent appropriation will not render the

receiver guilty of larceny, the above lastly cited case not

being an authority to the contrary.

A declaration made by a prisoner tried on an indictment

for larceny, before he was charged with the crime, in

answer to a question asked him where he got the property,

is evidence on his behalf.

On the trial of an indictment for larceny of a watch the

prisoner's counsel called a witness, W., who stated that the

prisoner was drinking at a public bouse on the evening

when the alleged offence was committed, and had the

watch with him; that W. went home with the prisoner,

and they sat down in the bouse ; that while they were

sitting there the prisoner fell upon the floor and the watch

fell out of bis pocket, and W. picked it up and asked him

where he got it. His answer to this question was rejected.

The prisoner being convicted, it was held by the court, on

a case reserved, that the evidence should have been

334 LARCENY.
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received, and the conviction was quashed : R. v. Ferguson,
8 Pugs. (N. B.) 612.

H. and W. were jointly indicted for stealing. H. was
found guilty, but the jury could not agree as to W., and
were discharged from giving a verdict as to him. Held,
that the verdict warranted the conviction of H.: R. v.
Hamilton and Walsh, 23 N. B. Rep. 540.

Evidence of a general deficiency in the books of a clerk
not sufficient to support a charge of larceny: R. v. Glass,
M. L. R. 7 Q. B. 405; see R. v. Wright, 7 Cox, 413. Now,
evidence of a general deficiency would, it seems, support an
indictment for theft, s. 305, post.
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TITLE VI.

OFFENCES AGAINST RIGHTS OF PROPERTY AND

RIGHTS' ARISING OUT OF CONTRACTS, AND

OFFENCES CONNECTED WITH TRADE.

PART XXIV.

WVAcT THINGS CAN BE STOLEN.

303. Every inanimate thing whatever which is the property of any
person, and which either is or may be made moveable, shall henceforth be
capable of being stolen as soon as it becomes moveable, although it is mnade
moveable in order to steal it : Provided, that nothing growing out of the earth
of a value not exceeding twenty-five cents shall (except in the cases hereinafter
provided) be deemed capable of being stolen.

Section 337, post, provides for the stealing of trees of a
value not exceeding twenty-five cents.

By the above section, whatever remained of the common
law rule as to fixtures, things growing, minerals, choses in

action, is superseded. The reason why things growing
under the value of twenty-five cents are excepted is the

harshness of exposing every person to be treated as a thief

who picked a flower in a garden or eut a stick from a

hedge: 3 Stephen's Hist. 162.

" The rules that documents evidencing certain rights, and
that land and things ' savouring of the realty ' are not capable of
being stolen, appear to us wholly indefensible. It is, no doubt,
physically impossible to steal a legal right, or to carry away a

field, but this affords no ground at all for the rule that it shall
be legally impossible to commit theft upon documents which
afford evidence of legal rights, or upon things which, though

fastened to, growing out of, or forming part of the soil, are

capable of being detached from it and carried away.

"These rules have been qualified by statutory exceptions so

wide and intricate that they are practically abolished, but they

still give form to a considerable part of the law of theft, and
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occasionally produce failure of justice in cases in whiêh the

Statutory exception is not quite co-extensive with the common
law rule. These rules we propose to abolish absolutely."-.Imp.

Comm. Rep.
ANIMALS CAPABLE OF BERING STOLEN.

304. All tame living creatures, whether tame by nature or wild by

nature and tamed, shall be capable of being stolen; but tame pigeons shall be

capable of being stolen so long only as they are in a dovecote or on their

owner's land.

2. All living creatures wild by nature, such as are not commonly found in

acondition of natural liberty in Canada, shall, if kept in a state of confinement,.
be capable of being stolen, not only while they are so confined but after theyr
have escaped from confinement.

3. All other living creatures-@ d by nature shail, if kept in a state of

confinement, be capable of being stolen so long as they remain in confinement

or are being actually pursued after escaping therefrom, but no longer.

4. A wild living creature shall be deemed to be in a state of confinement

so long as it is in a den, cage or small inclosure, stye or tank, or is otherwise so:

situated that it cannot escape and that its owner can take possession of it at

pleasure.

5. Oysters and oyster brood shall be capable of being stolen when in oyster-

beds, layings, and fisheries which are the property of any person, and
suffliently marked out or known as such property.

6. wild creatures in the enjoyment of their natural liberty shal not be
capable of being stolen, nor shall the taking of their dead bodies by, or by the.
orders of, the person who killed them before they are reduced into actual

possession by the owner of the land on which they died, be deemed to be theft.

7. Every thing produced by or forming part of -any living creature
capable of being stolen, shall be capable of being stolen.

As to the stealing of pigeons when .away from their

owner's land, see poat, s. 333.

As to stealing oysters, see post s. 334.

As to animals, one rule of the existing law is founded orr
the principle that to steal animals used for food or labour is a
crime worthy of death, but that to steal animals kept for pleasure
or curiosity is only a civil wrong. The principle bas long since
been proctically abandoned. Sheep stealing is no longer a
capital crime, and dog stealing is a statutory offence ; but the
distinction still gives its form to the law, and occasionally pro-
duces results of a very undesirable kind. It has been lately held,
for instance, that as a dog is not the subject of larceny at
common law, it is not a crime to obtain by false pretenses two

Crm. Làw-22
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valuable pointers: R. v. Robinson, Bell, 84. It seems to us

that this rule is quite unreasonable, and that all animals which

are the subject of property should also be the subject of larceny.

This, however, suggests the question, what wild animals are the

subject of properity, and how long do they continue to be so?

This question must be considered in reference to living animals

fere natitre in the enjoyment of their natural liberty; living
animals fere natiure escaped from captivity; and pigeons which,

singularly enough, form a class by themselves. The existing law

upon this subject, is that a wild living animal in the enjoyment of

its natural liberty is not the subject of property; but that when

.dead it becomes the property of the person on whose land it dies,
in such a sense that he is entitled to take it from a trespasser,
but not in such a sense that the person who took it away, on

killing it, is guilty of theft. This is specially important in

reference to game. This state of the law we do not propose to

alter. As to living animals fer nature in captivity, we think

they ought to be capable of being stolen.

"When such an animal escapes from captivity, a distinction

appears to us to arise which deserves recognition. If the animal is

one which is commonly found in a wild state in this country

it seems reasonable that on its escape it should cease to be

property.

"A person seeing such an animal in a field may have no

reasonable grounds for supposing that it had just escaped from

captivity.

" If, however, a man.were to fall in with an animal imported

as a curiosity, at great expense, from the interior of Africa, he

could hardly fail to know that it had escaped from some person

to whom it would probably have a considerable money value.

We think that a wild animal should, on escaping from confine-

ment, still be the subject of larceny, unless it be one commonly

found wild in this coqntry."-Imp. Comm. Rep.

DEFINITION OF THEFT.

305. Theft or stealing is the act of fraudulently and without colour of

right taking,orfraudulently and without colour of rightconvertingto the use of au

person, anything capable of being stolen, with intent-

(a) to deprive the owner, or any person having any special property

or interest therein, temporarily or absolutely of such thing or of such pro-

perty or interest ; or
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(b) to pledge the same or deposit it as security ; or

(c) to part with it under a condition as to its return which the person
parting with it may be unable to perform; or

(d) to deal with it in such a manner that it cannot bel restored in the
condition in which it was at the time of such taking and conversion.

2. The taking or conversion may be fraudulent, although effected without

secrecy or attempt at concealment.

3. It is immaterial whether the thing converted was taken for the purpose

of conversion, or whether it was, at the time of the conversion, in the lawful

possession of the person converting.

4. Theft is committed when the offender moves the thing or causes it to

move or to be moved, or begins to cause it to become moveable, with intent to

steal it.

5. Provided, that no factor or agent shall be guilty of theft by pledging or

giing a lien on any goods or document of title to goods intrusted to him for

the purpose of sale or otherwise, for any sum of money not greater than the

amount due*to him from his principal at the time of pledging or giving a lien

on the same, together with the amount of any bill of exchange accepted by hini
for or on account of his principal.

6. Provided, thit if any serant, contrary to the:ordfers of his master, takes

fron his possession any food for the purpose of giving the same or haring the

same given to any horse or other animal belonging to or in the possession of his

master, the serrant 3o offending shall not, by reason thercof, be guilty of theft.

R. S. C. c. 164, s. 63.

The words in italics "fraudulently and without colour of

right, converting to the use of any person," have the effect

of abolishing the distinction between embezzlement and

larceny. By that definition the gist of the offence of theft is

now a fraudulent conversion, and not an unlawful taking :

3 Stephen's Iist. 166. The word " temporarily " is new,

and was not in the English draft. It may have been in-

serted so as to include the enactment of s. 85 R. S. C. c.

164, but is nevertheless wrong. S-s. 6 (new) is a partial

re-enactment of 26 & 27 V. c. 103, (Imp.), by which the case

of R. v. Morfit, R. & R. 307, is not now law in England.

"Technicalities of more importance connected with the
taking are those which have led to the distinction between theft

aud embezzlement The immediate consequence of the doctrine

that a wrongful taking is of the essence of theft is, that if a

person obtains possession of a thing innocently, and afterwards
fraudulently misappropriates it, lie is guilty of no offence. This
doctrine has been qualified by a number of statutory exceptions,
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each of which bas been attended vith difficulties of its own.
We have therefore defined theft in such a manner as

to put wrongful taking and all other means of fraudulent mis-
appropriation on the same footing. The definition properly
expounded and qualified will, we think, be found to embrace
every act which in common language would be regarded as theft,
and it will avoid all the technicalities referred to as arising out,
of the common law rules, as well as out of the intricate and
somewhat arbitrary legislation on the subject.

" The crime of embezzlernent, wherever the subject matter
of it is a chattel or other thing which is to be handed over in
specie will, come within the definition of theft, but where the
subject matter is not to be handed over in specie, but may be
accounted for by handing over an equivalent, it requires separate
provisions which will be found in ss. 249, 250 & 251 (ss. 308,309,
310, post). It is essential to all of these offences that there
should be the animus furandi, that guilty intention which makes
the difference between a trespass and a theft. "-Imp. Comm.
Rep.

THEFT OF THINGS UNDER SEIZURE.

306. Every one conunits theft and steals the thing taken or carried
away who, whether pretending to be the owner or not, secretly or openly, takes
or carres away, or causes to be taken or carried away, without lawful author.

ity, any property under lawful seizure and detention. R. S. C. c. 164, s. 50.

Punishment, s. 356, post.

The words "and whether with or without force and vio-
lence " were in the repealed clause.

Bishop, 2 Cr. L. 790, says: "If one, therefore, has
transferred to another a special property in goods, retain-
ing in himself the general ownership, or, if tbc law has
made such transfer, he commits larceny by taking them
with felonious intent."

So if a man steal his goods in custodia legis. But "if

the goods stolen were the general property of the defendant,
who took them from the possession of one to wbose care

they had been committed, as, for instance, from an officer

seizing them on an execution against the defendant, it must

be shown that the latter knew of the execution and seizure;
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otherwise the required intent does not appear.- The pre-.
sumption, in the absence of such knowledge, would be, that

he took the goods, supposing he had the right so to do":
2 Bishop, Cr. Proc. 749.

Section 212, c. 32, R. S. C. contains an enactment in a

similar sense as to goods seized by the customs officers.

KILLING ANIMALS TO STEAL CÂAcÂiss, ETC.

307. Every one commits theft and steals the creature killed who kills

any living creature capable of being stolen with intent to steal the carcase,
skin, plumage or any part of such creature. R. S. C. c. 164, s. 8. (Amended).

21-25 V. c. 96, s. 11. (Imp.).

Punishment, s. 356, post.

The repealed section applied to "animals" instead of

"living creatures."

Indictent.- one sheep of the goods

and chattels of I. N. unlawfully did steal.

Cutting off part of a sheep, in this instance the leg,

while it is alive, with intent to steal it, will support an in-

dictment for killing with intent to steal, if the cutting off

must occasion the sheep's death: B. v. Clay, R. & R. 387.

So on the trial of an indictment for killing a ewe with

intent to steal the carcase, it appeared that the prisoner

wounded the ewe by cutting her throat, and was then

interrupted by the prosecutor, and the ewe died of the

wounds two days after. It was found by the jury who con-

victed the prisoner that he intended to steal the carcase of

the ewe. The court held the conviction right : R.

v. Sutton, 8 C. & P. 291. It is immaterial whether the

intent was to steal the whole or part only of the carcase:

R. v. Williams, 1 Moo. 107.

Any one killing cattle with intent to steal the carcase,

should be indicted under s. 499, post.

THEFT BY AGENT.

308. Every one commits theft who having received any money or

valuable security or other thing whatsoever. on terms requiring him to account

for or pay the same, or the proceeds thereof, or any part of such proceeds, to

any other person, though not requiring him to deliver over in specie the
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identical money, valuable security or other thing received, fraudulently con-
verts the same to hie own use, or fraudulently omits to account for or pay the
sane or any part thereof, or to account for, or pay such proceeds or any part
thereof, which he was required to account for or pay as aforesaid.

2. Provided, that if it be part of the said termi that the money or other
thing received, or the proceeds thereof, shall form an item in a debtot Fnd
creditor account between the person receiving the same and the per& ¡t

whom he is to account for or pay the same, and that such last mentioned per-
son shall rely only on the personal liability of the other as his debtor in respect
thereof, the proper entry of such money or proceeds, or any part thereof, in
such account, shail be a sufficient accounting for the money, or proceeds, or
part thereof so entered, and in such case no fraudulent conversion of the
amount accounted for shall be deemed to have taken place. R. S. C. c. 164,s. 61, et seq. (Amended). 24-25 V. c. 96, s. 75 et seq. (Imp.).

" Valuable security " defined, R. 3; see post, under s.
310, and R. v. Barnett, 17 0. R. 649.

THEFT BY PERSON HOLDING POWER OF ATTORNEY.

309. Every one commits theft who, being intrusted, either solely or
jointly with any other person, with any power of attorney for the sale, mort.
gage, pledge or other disposition of any property, real or personal, whether
capable of being stolen or not, fraudulently sells, mortgages, pledges or
otherwise disposes of the same or any part thereof, or fraudulently converts the
proceeds of any sale, mortgage, pledge or other disposition of such propierty, or
any part of such proceeds, to some purpose other than that for which he was
intrusted with such power of attorney. R. S. C. c. 164, s. 62. (Amended).
24-25 V. c. 96, s. 77, (Imp.).

See under next section.

THEFT OF PROCEEDS UNDER DIRECTION.

310. Every one commits theft who, having received, either solely or
jointly with any other person, any money or valuable security or any power of

attorney for the sale of any property, real or personal, with a direction that

such money, or any part thereof, or the proceeds, or any part of the proceeds

of such security, or such property, shall be applied to any purpose or paid to

any person specified in such direction, in violation of good faith and contrary

to such direction, fraudulently applies to anf.other purpose or pays to any

other person such money or proceeds, or any part thereof.

2. Provided, that where the person receiving such money, security or

power of attorney, and the person from whom he receives it, deal with each

other on such terns that all money paid to the former would, in the absence of

any such direction, be properly treated as an item in a debtor and creditor

account between then, this section shall not apply ugless such direction is in

writing. R. S. C. c. 164, s. 60. (Amended).

There is under this code no " embezzlement " as a

distinct offence: see Imp. Commissioners' Report under

s. 305, p 339, ante.

"Valuable security " defined, s. 3.
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Punishment under three next preceding sections: ss.
820, 357, post. What was embezzlement is now theft purely

and simply.
Under s. 810 the direction need not be in writing

(except as per proviso) as it was needed to be in s. 60 of the

repealed statute. But the power of attorney mentioned in

o. 809 must be in writing: R. v. Chouinard, 4 Q. L. R. 220;

and the power of attorney mentioned in s. 310 would have

also to be in writing. As to who is an agent: see R. v.

Cosser, 13 Cox, 187; R. v. Cronmire, 16 Cox, 42.

The indictment under these three sections may be drawn

in the usual short form for simple theft but care must be

taken at the trial that the evidence brings the facts within

the statute: R. v. Haigh, 7 Cox, 403. Special indictments

may be in the following formes:-

Indictment under s. 308.- that A. B. on

did receive from C. D., a sum of one thousand dollars, the

property of the said C. D. on terms requiring him the said

A. B. to pay the said sum of one thousand dollars to one

M. N. and that the said A. B. afterwards, in violation of

good faith and contrary to his obligation, fraudulently did

convert the said sum to bis own use and benefit and did,

thereby steal the same.

Indictment under s. 309.- that A. B. on

being intrusted by C. D. with a power of attorney for the

sale of a certain piece of land having afterwards sold the

same did fraudulently convert the proceeds of the said sale,

to wit, the sum of to some purpose other

than that for which he was intrusted with such power of

attorney by unlawfully applying the said proceeds to bis
own use and benefit, and did thereby steal the said proceeds,

to wit, the said sumn of

Indictment under s. 309.- that A. B. on
did give a power of attorney and thereby intrust to C. D.,
one hundred bales of cotton, of the value of four thousand
dollars, for the purpose of selling the sarne, and that the
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said C. D. afterwards, contrary to and without the authority

of the said A. B., for his own benefit, and in violation of

good faith, timlawfully did deposit the said cotton with E. F.

of as and by way of a pledge, lien and security,
for a sum of money, to wit, four hundred dollars, by the

said C. D., then borrowed and received of and from the said

E. F., and that the said C. D. did thereby steal the said

one hundred bales of cotton of the goods and chattels of the

said A. B.

Indictment under s. 310.- that A. B. on

did intrust C. D. with a certain large sum of money, to wit,
the sum of four hundred dollars, with a direction to the said

C. D. to pay the said sum of money to a certain person

specified in the said direction, and that the said C. D. after-
wards, to wit, on in violation of good faith and

contrary to the terms of such direction, fraudulently did

convert to his own use and benefit the said sum of noney

so to him intrusted as aforesaid, and that the said C. D.

thereby did steal the said money of the goods and chattels

of the said A. B. (A count shod be added statingpartic-

ularly to whom the money was to be pail).

See R. v. Cooper, 12 Cox, 600 ; R. v. Tatlock, 13 Cox,
228; R. v. Fullagar, 14 Cox, 370; R. v. Brownlow, 14 Cox,
216; Ex parte Piot, 15 Cox, 208; R. v. Bowerman, 17 Cox,

151, (1891) 1 Q. B. 112, Warb. Lead. Cas. 177; Ex parte

Jellencoutre, 17 Cox, 253, [1891] 2 Q. B. 122.

The changes in the law introduced by this code must

not be lost sight of in the reference to these cases. All

criminal breaches of common law trusts are now either

theft under the preceding sections, or punishable under s.

263, post, and the distinctions of larceny by bailees, or

embezzlements or frauds by agents, bankers, factors,

attornies, etc., are superseded. The imperfections in the

English law alluded to by the Judges in Ex parte Bellen.

contre, 17 Cox, 253, [1891] 2 Q. B. 122, have now been

removed in Canada.



THEFT BY CO-OWNER.

311. Theft may be committed by the owner of anything capable of being

stolen against a person having a sperial property or interest therein, or by a per-

son having a special property or interest therein against the owner thereof, or by
a essee against his reversioner, or by one of several joint owners, tenants in

,eonion or partners of, or in any such thing against the other persons interested

therein, or by the directors, public officers or members of a public company, or

bd y corporate, or of an unincorporated body or society associated together for

ai lawful purpose, against such public conpany or body corjporate or unincorpor-
ated body or society. R. S. C. c. 164, s. 58. (Anoended). 31-32 V. c. 116, s. 1,
(Imp.).

See R. v. Robson, Warb. Lead. Cas. 139.

Indictent.- that on at

Thomas Butterworth, of was a member of a certain

co-partnership, to wit, a certain co-partnership carrying on
the business of and trading as waste dealer, and whieh said
co-partnership was eonstituted and consisted of the said

Thomas Butterworth and of John Joseph Lee, trading as

aforesaid; and, thereupon, the said Thomas Butterworth,
aforesaid, during the continuance of the said

co-partnership, and thern.being a member of the same as
aforesaid, to wit, on the day and year aforesaid, eleven bags
of cotton waste of the property of the said co-partnership
unlawfully did steal: R. v. Butterworth, 12 Cox, 182.

See R. v. Balls, 12 Cox, 96, for an indictment against a
partner for embezzlement, now theft, of partnership prop-
erty; also, R. v. Blackburn, 11 Cox, 157.

A partner, at common law, may be guilty of larceny of
Ithe partnership's property ; so may a man be guilty of
larceny of his own goods: R. v. Webster, L. & C. 77 ; R.
V. Burgess, L. & C. 299; R. v. Moody, L. & C. 173 ; that is
when the property is stolen from another person in whose
custody it is, and who is responsible for it. See also, R,
v. Diprose, 11 Cox, 185, and R. v. Rudge, 13 Cox, 17.

OONCEALING GOLD oR SILVER WITH INTENT, ETC.

312. Every one commits theft who, with intent to defraud his co-partner,
co-adventurer, joint tenant or tenant in common, in any mining claim, or in
any share or interest in any such claim, secretly keeps back or conceals any
gold or silver found in or upon or taken from such claim. R. S. C. c. 164
s. 31.

345Sees. 31-1, 312] THEFT BY CO-OWNER.
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Not in the Imperial Statute.

Punishment under s. 356, post.

Indictment inay be as for simple theft: ss. 611, 613. As

to search warrant, s. 571.

HUSBAND AND WIFE. (New).

313. No husband shall be convicted of stealing, during co-habitation, the
property of his wife, and no wife shall be convicted of stealing, during co-

habitation, the property of her husband ; but while they are living apart froIn
each other either shall be guilty of theft if he or she fraudulently takes or

converts anything whioh is, by law, the property of the other in a manner
which, in any other person, would amount to theft.

2. Every one commits theft who, while a husband and wife are living
together, knowingly-

(a) assists either of them in dealing with .anything which is the

property of the other in a manner which would amount to theft if they
were not married ; or

(b) receives from either of them anything, the property of the other,
obtained f rom that other by such dealing as aforesaid.

" By the present law a husband or wife cannot steal from

his wife or her husband, even if they are living apart, although

by recent legislation the wife is capable of possessing separate
property.

" So long as co-habitation continues this seems reasonable,
but when married persons are separated, and have separate pro-

perty, it seems to us to follow that the wrongful taking of it

should be theft. This section is also framed so as to put an end

to an unmeaning distinction, by which it is a criminal offence
in an adulterer to receive from his paramour the goods of ber

husband, but no offence in any one else to receive such goods

from the wife."-Imp. Comm. Rep.



RECEIVING STOLEN GOODS.

PART XXV.

RECEIVING STOLEN GOODS.

314. Every one is guilty of an indictable offence, and liable to fourteen

prs' imprisonment, who receives or retains in his possession anything obtained

by aey offence punishable on indictment, or by any acts wheresoever committed,

eich, if committed in Canada after the commencement of this Act, would have

Onstituted an ofence punishable upon indictment knowing such thing to have

been so obtained. R. S. C. c. 164, s. 82. 24-25 V. c. 96, s. 91 (Imp.).

The words in italies are new. See s. 627, po8t, as

toindictment of receivers in certain cases; also 88. 715, 716,
717 as to trial, and s. 8, ante, as to what constitutes " hav-

ing in.possession." See remarks under next section.

Obtaining by false pretenses is punishable by three

years, s. 359 ; but knowingly receiving anything so obtained

is punishable by fourteen years.

Beceiving property obtained by any indictable offence

abroad is punishable under this section ; s. 855 is limited
to theft and the thief himself.

Indictinent against a receiver of stolen goods.- that
AB., on at one silver tankard, of the goods and

chattels of J. N. before then unlawfully stolen, did uïnlaw-
fuly receive and have, he the said A. B. at the time when
he so received. the said silver tankard as aforesaid, then
well knowing the same to have been stolen.

Any number of receivers at different tines of stolen
property may be charged with substantive felonies in the
same indictment, s. 627, post.

And where the indictment contains several counts for
larceny, describing the goods stolen as the property of dif-
ferent persons, it may contain the like number of counts,
with the same variations, for receiving the same goods : R.
v. Beeton, 1 Den. 414. It is not necessary to state by whom
the stealing was committed: R. v. Jervis, 6 C. & P. 156;
and, if stated, it is not necessary to aver that the principal
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has not been convicted: R. v. Baxter, 5 T. R. 83. Where

an indictment charged Woolford with stealing a gelding,

and Lewis with receiving it knowing it to have been "so

feloniously stolen as aforesaid," and Woolford was acquitted,

Patteson, J., held that Lewis could not be convicted upon

this indictment, and that he might be tried on another

indictment, charging him with having received the gelding

knowing it to have been stolen by some person unknown:

B. v. Woolford, 1 M. & Rob. 384; 2 Russ. 556.

An indietment charging that a certain evil-disposed

person feloniously stole certain goods, and that C. D. and

E. F. feloniously received the said goods knowing them to

be stolen, was holden good against the receivers, as for a

substantive felony: R. v. Caspar, 2 Moo. 101. The defend.

ant may be convicted both on a count charging him as

accessory before the fact and on a count for receiving: R.

v. Hughes, Bell, 242. The first count of the indictment

charged the prisoner with stealing certain goods and chat.

tels ; and the second count charged him with receiving

"the goods and chattels aforesaid of the value aforesaid so

as aforesaid feloniously àtolen." He was acquitted on the

first count but found guilty on the second; Held, that the

conviction was good : B. v. iluntley, Bell, 238 ; B. v. Crad.

dock, 2 Den. 31.

Indictment against the principalafnd receiver jointly.-

that C. D. on at one silver spoon and

one table-cloth, of the goods and chattels of A. B., unlaw.

fully did steal, and the jurors aforesaid, do further present,

that J. S. afterwards, on the goods and chattels afore.

said,-so as aforesaid stolen, unlawfully did receive and have,

he the said J. S. then well-knowing the said goods and ebat.

tels to have been stolen.

Indictment against the receiver a accessory, the plin-

cipal having been convicted.- that heretofore, to

wit, at the general sessions of the holden at on

it was pres ented, that one J. T. (continuing the for.
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mer indictment to the end ; reciting it, however, in the

past and not in the present tense:) upon which said indict..

ment the said J. T., at aforesaid, was duly convicted~

of the theft aforesaid. And the jurors aforesaid, upon their

oath aforesaid, do further present, that A. B. after the

committing of the said theft as aforesaid, to wit, on

the goods and chattels aforesaid, so as aforesaid stolen,

una1wfully did receive and have, he the said A. B. then

well knowing the said goods and chattels to have been

stolenl.

Indictment against a receiver where the principal

offence is obtaining under false pretenses.- on

at one silver tankard of the goods and chattels of J.

N. then lately before unlawfully, knowingly, and designedly

obtained from the said J. N. by false pretenses, unlawfully

did receive and have, he the said A. B. at the time when he

so received the said silver tankard as a'foresaid, then well

knowing the same to have been unlawfully, knowingly, and

designedly obtained from the said J. N. by false pretenses.

The indictment must allege the goods to have been

obtained by false pretenses, and known to have been so; it

is not enough to allege them to have been "unlawfully

obtained, taken and carried away ": IR. v. Wilson, 2 Moo.

52.

At common law receivers of stolen goods were only

guilty of a misdemeanour, even when the thief had been

convicted of felony: Fost. 373.

The goods must be stolen goods when they are received.

If the owner has resumed possession, though the receiver

does not know it, there is no receiving of stolen property:

R. v. Villensky [1892), 2 Q. B. 597; see s. 318 post; R. v.

Schmidt, Warb. Lead. Cas. 180.

There may be a criminal receiving from a first receiver:

R. v. Reardon, L. R. i C. C. R. 31.

The goods must be so received as to divest the posses-

aion out of the thief: R. v. Wiley, 2 Den. 37. But a person
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having a joint possession with the thief may be convicted

as a receiver: R. v. Smith, Dears. 494. Manual possession

is unnecessary; it is sufficient if the receiver bas a control

over the goods: R. v. Hobson, Dears. 400; R. v. Smith,
Dears. 494; see ante, B. 3, and post, s. 317, as to the words

" having in possession." The defendant may be convicted

of receiving although he assisted in the theft: R. v. Dyer, 2

East, P. C. 767; R. v. Craddock, 2 Den. 31; R. v. Hilton, Bell,
20; R. v. Hughes, Bell, 242. But not if he actually stole

the goods: R. v. Perkins, 2 Den. 459. Where the jury
found that a wife received the goods without the knowledge

or control of her husband, and apart from him, and that he

afterwards adopted his wife's receipt, no active receipt on

his part being shown, it was held that the conviction of the

husband could not be sustained; R. v. Dring, Dears. & B.

829; but see R. v. Woodward, L. & C. 122.

There must be a receiving of the thing stolen, or of part

of it ; and where A. stole six notes of £100 each and having

changed them into notes of £20 each, gave some of them to

B.: it was held that B. could not be convicted of receiving

the said notes, for he did not receive the notes that were

stolen : R. v. Walkley, 4 C. & P. 132. But where the

principal was charged with sheep-stealing, and the acces-

sory with receiving "twenty pounds of mutton, parcel of

the goods," it was held good: R. v. Cowell, 2 East, P. C.

617, 781. In the last case the thing received is the same,

for part, as the thing stolen, though passed under a new

denomination, whilst in the first case nothing of the article

or articles stolen have been received, but only the proceeds

thereof. And, says Greaves' note, 2 Russ, 561, it is con-

ceived that no indictment could be framed for receiving the

proceeds of stolen property. The section only applies to

receiving the chattel stolen, knowing that chattel to have

been stolen. In the case of gold or silver, if it were melted

after the stealing an indictment for receiving it might be

supported, because it would still be the same chattel though
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altered by the melting; but where a £100 note is changed

for other notes the identical chattel is gone and a person

might as well be indicted for receiving the money for which

a stolen horse was sold, as for receiving the proceeds of a

stolen note.

The receiving must be subsequent to the theft. If a

servant commit a larceny at the time the goods are received

both servant and receiver are principals, but if the goods

are received subsequently to the act of larceny it becomes

a case of principal and .receiver: R. v. Butteris, 6 C. & P.

147; R. v. Gruncell, 9 C. & P. 365; R. v. Roberts, 3 Cox, 74.

The receiving need not be lucri causa; if it is to conceal

the thief, it is sufficient: R. v. Richardson, 6 C. & P. 365;

R. v. Davis, 6 C. & P. 177.

There must be some evidence that the goods were stolen

by another person, R. v. Densley, 6 C. & P. 399; R. v.

Cordy 2 Russ. 556.

A husband may be convicted of receiving property which

bis wife has stolen, R. v. McAthey, L. & C. 250, if he

receive it knowing it to have been stolen.

The principal felon is a competent witness to prove the

larceny: R. v. Haslam, 1 Leach, 418. But bis confession

is not evidence against the receiver, R. v. Turner, 1 Moo.

347, unless made in bis presence and assented to by him:

R. v. Cox, 1 F. & F. 90. If the principal has been convicted

the conviction, although erroneous, is evidence against the

receiver until reveised: R. v. Baldwin, R. & R. 241.

To prove guilty knowledge other instances of receiving

similar goods stolen from the same person may be given in

evidence, although they form the subject of other indict-

ments, or are antecedent to the receiving in question: R.

v. Dunn, 1 Moo. 146; R. v. Davis, 6 C. & P. 177; R. v.

Nicholls, 1 F. & F. 51; R. v. Mansfield, Car. & M. 140. But

evidence cannot be given of the possession of goods stolen

from a different person: R. v. Oddy, 2 Den. 264; see now s.

RECEIVING STOLEN GOODS. 351Sec. 314]



RECEIVING STOLEN GOODS.

716, post. Where the stplen goods are goods that have been
found the jury must be satisfied that the prisoner knew
that the circumstances of the finding were such as to con.

stitute larceny: R. v. Adams, 1 F. & F. 86. Belief that the
goods are stolen, without actual knowledge that they are
so, is sufficient to sustain a conviction: R. v. White, i
F. & F. 665.

Recent poseneion of stolen property is not generally

alone sufficient to support an iàdictment under this section:
2 Russ. 555; R. v. Perry, 10 R. L. 65. However, in R.v.
Langmead, L. & C. 427, the j adges would not admit this as

law, and maintained the conviction for receiving stolen
goods grounded on the recent possession by the defendant
of stolen property: see also R. v. Deer, L. & C. 240.

An indictment charged S. with stealing eighteen shil.
lings and sixpence, and G. with receiving the samae. The
facts were : S. was a barman at a refreshment bar, and G.
went up to the bar, called for refreshments and put down

a florin. S. served G., took up the florin, and took from his
employer's till some money, and gave G. as his change
eighteen shillings and six pence, which G. put in his pocket
and went away with. On leaving the place he took some

silver from his pocket and was counting it when he was

arrested. On entering the bar signs of recognition took

place between S. and G., and G. was present when S. took

the money from the till. The jury convicted S. of stealing

and G. of receiving. Held, that this was evidence which

the judge ought to have left to the jury as reasonable evi-

dence upon which G. might have been convicted as a prin-

cipal in the second degree, and that, therefore, the convic

tion for receiving could not be sustained : R. v. Coggins,

12 Cox, 517.

On the trial of a prisoner on an indictment charging
him with receiving property which one M. had feloniously

stolen, etc., the crime charged was proved, and evidence

for the defence was given to the effect that M. had been
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tried on a charge of stealing the same property and

acquitted. The counsel for the crown then applied to
anend the indictment by striking out the allegation that

M. had stolen the property, and inserting the words "some

evil disposed person " which was allowed. Beld, 1. That

the record of the previous acquittal of M. formed no defence

on the trial of this indictment, and was improperly

received in evidence. 2. That the amendment was im-

properly allowed: B. v. Ferguson, 4 P. &. B. (N.B.) 259.

Defendant sold to C., among other things, a horse

power and belt, part of bis stock in the trade of a butcher

in which he also sold a half interest to C. The horse

power had been hired from one M. and at the time of the

sale the term of hiring had not expired. At its expiry M.

demanded it and C. claimed that he had purchased it from

the defendant. Defendant then employed a man to take

it out of the premises where it was kept and deliver it to

M., which he did. Defendant was summarily tried before

a police magistrate and convicted of an offence against

32 & 33 V. c. 21, s. 100. Held, that the conviction was

bad, there being no offence against that section. Remarks

upon the improper use of criminal law in aid of civil rights:

R. v. Young, 5 0. R. 410.

On an indictment for receiving stolen goods it is not

necessary to prove by positive evidence that the property

found in the possession of the prisoner belongs to the.
prosecutor: R. v. Gillis, 27 N. B. Rep. 30.

RECEIVING STOLEN POST-LETTER. ETC.

315. Every one is guiltyof an indictable offence and liable to five years'
imprisonment vho receives or retains in h iS pOsseSsion any (stolen) post letter,
pest letter bag, or any chattel, noney or valuable security, parcel or other thing,
:he stealing whereof is hereby declared to be an indictable offence knowing
the same to have been stolen. R. S. C. c. 35, ss. 83, 84 (Aomended). 7 Wrm. IV.
&1 V. c. 36, s. 30 (Imp.).

See ss. 622 & 627, post, as to indictment and trial
also ss. 715, 716, 717, post: ss. 326 & 327 are the

Cim. LAw-23
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enactmentS on the stealing of post letters, etc. See s. 4
ante, for definitions of expressions in the Post Office Act.

Indictnent.- that A. B., on at one post

letter the property of the postmaster-general before then,
from and out a certain post letter bag unlawfully stolen,

unlawfully did receive and retain in his possession, he, the

said A. B., then well knowing the said letter to have been
stolen.

Why is the punishment less under this clause than

under the preceding one ?

For stealing, the fact that the article stolen is a post

letter is an aggravation, and renders it liable to imprison.

ment for life, s. 326,whilst stealing money or other thingsis

punishable by only seven years, s. 356; but for criminal

rcceiving of a stolen post letter, the offence is punishable

only by five years, whilst the criminal receiving of any

other stolen thing is fourteen years! Then,- this s. 315

enacts that every one is guilty of an indictable offence

punishable by five years, who receives any chattel, 9noney,
or valuable security, parcel or other thing, the stealing

whereof is hereby declared to be an indictable ofence, know-

ing the same to have been stolen, whilst s. 314 enacts a

punishment of fourteen years against any one who know-

ingly receives anything obtained by any ofence puislle

on indictenvt. The consequence is that s. 314 does not

apply to any chattel, money or valuable security, parcel or

other thing, the stealing whereof is declared by the Code to

be an indictable offence. Its provisions are cut down by

s. 315. This last section, it may be assumed, was intended

to apply only to money or valuable security stolen out of

a post letter, but it does not say it.

REcîEvING PROPERTY-OTHER CASES.

316. Every one who receives or retains in his possession anything, know-

ing the same to be unlawfully obtained, the stealing of which is punishable, on

summary conviction, either for every offence, or for the first and second offence

only, is guilty of an offence and liable on summary conviction, for every frit,

second or subsequent offence of receiving, to the same punishnent as if he were
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p.ilty of a first, second or subsequent offence of stealing the same. R. S. C.

c. 164, s.
8 4

. 24-25 V. c. 96, s. 97 (Imp.).

This enactment is singularly worded.

WHEN RECEIVING COMPLETE.

317. The act of receiving anything unlawfully obtained is complete as

s0on as th1c offender has, eitherexclusively or jointly with the thief or any other

persou, possession of or control over such thing, or aids in concealing or dispos-

ing of it.

See cases, an'te, under s. 314.

REcEvING AFTER RESTOsRATION TO OWNER.

318. When the thing unlawfully obtained has been restored to the owner,

or when a legal title to the thing so obtained has been acquired by any person,

a subsequent receiving thereof shall not be an offence although the réceiver

may know that the thing had previously been dishonestly obtained.

See cases, ante, under s. 314, and B. v. Villensky,

1892),2 Q. B. 597.

.PART XXVI.

I4NISHMENT OF THEFT AND OFFENCES RESEMBLING THEFT

COMM1ITTED BY PARTICULAR PERSONS IN RESPECT OF

PARTICULAR THINGS IN PARTICULAR PLACES.

THEFT BY CLERKS OR SERVANTS.

319. Every one is guilty of an indictable offence and liable to fourteen

years'imprisonment, who-

(a) being a clerk or servant, or being employed for the purpose or in

the capacity of a clerk or servant, steals anything belonging to or in the

posession of his master or employer ; or

(b) being a cashier, assistant cashier, manager, officer, clerk or servant

of any bank, or savings bank, steals any bond, obligation, bill obligatory

or of credit, or other bill or note, or any security for noney, or any noney

or effects of such bank or lodged or deposited with any such bank ;

(c) being employed in the service of Her Majesty, or of the Govern-

ment of Canada or the Government of any province of Canada, or of any

municipality, steals anything in his possession by virtue of his employ-

ment. R. S. C. c. 164, ss. 51, 52, 53, 54 & 59 (Asnended). 24-25 V. c. 96,

s. 67 et seq. (limp.).



See s. 623, post, as to indietments against public ser-

vants.

Special provisions as to embezzlement by post-office
officers are contained in s. 105, c. 35, R. S.,C.

There is no such thing as enbezzlenent under the Code.
What constituted enbezzlement is now theft.

Indic.tnent undér (a).- on was clerk to
J. N., and that the said J. S., whilst he was such clerk to
the said J. N., as aforesaid, to wit, on the day and year
aforesaid, certain money to the an'ount of forty dollars,
ten yards of linen, cloth, and one hat, of and belonging to
the said J. N., his master, unlawfully did steal.

Indictmîent under (b).- being employed in the pub-
lic service of Her Majesty,ý and being intrusted, by virtue
of such employment, with the receipt, custody, manage.
ment and control of a certain valuable security, to wit,

did then and there, whilst he was so employed as afore-
said, receive and take into his possession the said valuable
security, and the said valuable security then fraudulently
and unlawfully did steal: see R. v. Cummings, 16 U. C.
Q. B. 15.

If the defendant is not shown to be the clerk or servant
of J. N., but a larceny is proved, he may be convicted of
the larceûy merely, and punishable then under s. 356,
post: R. v. Jennings, Dears. & B. 447. It is not neces-

sary by the statute that the goods stolen should be the
property of the master ; the words of the statute are,
belonging to, or in the possession of the master. A second

count stating the goods " then beiug in the possession" of

the master, may be added.

Evidence of acting in the capacity of an officer employed

by the crown is sufficient to support an indictment; and

the appointment need not be regularly proved: R. v. Town-

send, Cat & M. 178 ; R. v. Borrett, 6 C. & P. 124; R. v.

Roberts, 14 Cox, 101

THEFT, ETC-. [Sec. 310



Upon the trial of any offence under this section, the

jury, if the evideunce warrants it may conviet of an attempt

to commit the sanie, under s. 711.

As to what is sufficient evidence of an attempt to steal:

see R. v. Cheeseman, L. & C. 140.

On an indictment for larceny as servants the evidence

showed that the complainant advanced money to the

prisoners to buy rags, which they were to sell to the con-

plainant at a certain price, their profit to consist in the

difference between the rate they could buy the rags at, and
this fixed price. The priýoners consumed· the money in
drinks and bought no rags. IHeld, no larceny : R. v.

Charest, 9 L. N. 114; but now these sanie facts would
constitute a theft under s. 305, ante.

It was the prisoner's duty as a country traveller t'O
collect moneys and remit them at once to bis employers.

On the 18th of April he received noney in county Y. On

the 19th and 20th he wrote tWhis-employers not mention-
ing that le had received the mohey; on the 21st,' by
another letter, he gave them to understand that Le had

not received the money. The letters were posted in county
Y. and received in county M. Held, that the prisoner
nigiht be tried in county M. for the offence of embezzling

the money: R. v. Rogers, 14 Cox, 22.

Embezzlement means the appropriation to his own use

by a servant or clerk of money or chattels received by him for

or on account of his master or employer. Embezzlement
differs from larceny in this, that in the former the property
misappropriated is not at the time in the actual or legal

possession of the owner, whilst in the latter it is. The

distinctions between larceny and enibezzlement were often
etreinely nice and subtle and it was sometimes diflicuit
to say under which head the offence ranged. But em-
bezzlemcnt and theft are now offences of the samue nature.

Greaves says: " The words of the former enactment
s-s. (q) were " shall by virtue of sach enploymnc)t receive
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or take into bis possession any chattel, etc., for, or in the.
name, or on the account of his master." In the present
clause, the words "by virtue of such employment" are
advisedly omitted in -order to enlarge the enactment, and
get rid of the decisions on the former enactment. The
clause is so framed as to include every case where any
chattel, etc., is deliveréd to, received or taken possessioni
of by the clerk or servant, for or in the name or on account
of the master. If therefore a man pay a servant money
for his master the case will be within the statute, though
it was neither his duty to receive it, nor had he authority
to do so; and it is perfectly just that it should be so; for,
if my servant receive a thing, vhich is delivered to him for
me, his possession ought to be held to be my possession
just as mucli as if it were in my bouse or in my cart. And
the effect of this clause is to make the possession of the

servant the possession of the master wherever any property
comes into bis possession within the terms of this clause,
so as to make him guilty of enbezzlement if he converts
it to bis own use. The cases of R. v. Snowley, 4 C. & P.
390; Crow's Case, 1 Lewin, 88; R. v. Thorley, 1 M.oo 343;
R. v. Hawtin, 7 C. & P. 281; R. v. Mellish, R. & R. 80,
and similar cases are consequently no authorities on this
clause. It is clear that. the omission of the words in
question, and the change in the terms in this clause, render
it no longer necessary to prove that the property was
received by the defendant by virtue of bis employment; in
other words, that it is no longer neeessary to prove that

the defendant had authority to receive it. . ." Greaves

adds : 'Mr. Davis says " still it must be the master's
money wbich is received by the servant, and not money

wrongfully received bv the servant by means of false pre-

tenses or otherwise.' .This is plainly incorrect. A.'s

servant goes to B., who owes A. £10, and falsely states

that A. has sent him fg.r the money, whereupon B. pays

him the money. This case is clearlv within the clause;

for the money is delivered to aml received anil taken into
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possession by him for and in the name and on the account

o*f his master, so that the case comes within every one of

the categories of the clause, and if it came within any one

it would suffice ; in fact, no case can be put where property

is delivered to a servant for his master that does not come

within the clause, and it is perfectly immaterial what the

moving cause of the delivery was ": Greaves, Cons. Acts,156.

The words "by virtue of his employment " are inserted

in s-s. (c).

If the defendant has been guilty of other acts of stealing

within the period of six months, the same not exceeding

three in number, may be charged in the same indictment

in separate counts, (s. 626), as fllows: And the jurors

aforesaid, do further present, that the said J. S., after-

wards, and within six calendar months from the time of

the committing of the said offence in the first count of this

indictment charged and stated, to wit, on in the year

aforesaid, being then employed as clerk to the said A. B.

did then, and whilst he was so employed as last aforesaid,
recéive and take into his possession certain other money to,

a large amount, to wit, to the amount of for and in

the name and on the account of the said A. B., his said

master, and tbe- said last mentioned noney then, and with-

in the said six calendar months, fraudulently 'and unlaw-

fully did steal; and so the jurors aforesaid upon their oath

aforesaid, do say, that the said J. S. then, in manner and

form aforesaid, tihe said money, the property of the said A.,

B., his said master, from the said A. B., his said master,
unlawfully did steal, (and so on for a thiücrd coun>ït, if re-

quired.)

The indictment must show by express words that the

different sums were stolen within the six months : R. v.
Noake, 2 C. & K. 620; R. v. Purchase, Car. & M. 61'. It
was the duty of the defendant, an agent and collebtor of a
coal club, to receive payment, by suall weekly instalments,
and to send in weekly accounts on Tuesdays, and on eacb
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Tuesday to pay the gross amount received into the bank to

the credit of the club ; the defendant was a shareholder and

co-partner in the society, and indicted as such ; the indict.

ment-charged him with three different acts of embezzlement
during six months-; each amount as charged was proved

by the different payments of smaller sums, making altogether
each amount charged ;· held, that the indictment might

properly charge the embezzlement of a gross sum and
Le proved by evidence of smaller sums received at different

times by the prisoner, and that it was not necessary to

charge the embezzlement of each particular sum composing
the gross sum, and that, althougli the evidence might show
a large number of small sums embezzled, the prosecution

-was not to be confined to the proof of three of such small

sums only : R. v. Balls, 12 Cox, 96 ; R. v. Furneaux, R. &
R. 335 ; R. v. Flower, 8 D. & R. 512; R. v. Tyers, R. & R.

402, holding it necessary in all cases of embezzlement to

state specifically in the indictment sone article embezzled,
are not now law. In case the indictment alleges the em-
,bezzlement of money such allegation, so far as regards the

4lescription of the property, is sustained by proof that the
.offender embezzled any amount, although the particular

species of coin or valuable security of which such amount

·was composed shall no* be proved ; or by proof tlat he

embezzled any piece of coin or any valuable security, or

any portion of the value thereof, although such piece of coin

or valuable security may have been delivered to him in order

that sonie part of the value thereof should be returned to

the party delivering the saime, or to some other person, and

such part shall have been returnied accordingly: but an in-

dictment for embezzling money is not proved by showing

mnerely that the prisoner embezzled a cheque without

.evidence that the cheque had been converted into mooney:

R. v. Keena, Il Cox, 123. The indictment must allege

the goods embezzled to be the property of the master: R.

v. McGregor, 3 B. & P. 106, R. & R. 23 ; R. v. Beacall, 1

Moo. 15; and it lias been said that it must show that the
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defendant was servant at the time : R. v. Somerton, 7 B. &

C. 463. See, however, R. v. Lovell, 2 M. & Rob. 236. It

is not necessary to state from wliom the money was received:

R. v. Beacall, 1 Moo. 15, aud note in R. v. Crighton,

R. & R. 62. But the judge may order a particular of the

charge to be furnished to the prisoner: R. v. Bootyman, 5

0. & P. 300; R. v. Hodgson, 3 C. & P. 422; s. 613, post.

A female servant is within the-meaning of the Act: R.

v. Smith, R. & R. 267; so is an apprentice thougli under

age: R. v. Mellish, R. & R. 80; and any clerk or servant,

whether to person in trade or otherwise: R. v. Squire, R.

& R. 349; R. v. Townsend, 1 Den. 167; R. v. Adey, 1 Den.

571. A clerk of a savings bank, though elected by the

managers, was held to be properly described as clerk to

the trustees: R. v. Jenson, 1 Moo. 434. The mode by

which the defendant is remunerated for bis services is im-

material, and now, if lie lias a share or is a co-partner in

the society whose monies or.chattels lie embezzled, lie may

be indicted as if he was not such shareholder or co-part-

ner: R. v. Hartley, R. & R. 139; R v. Macdonald, L. & C.
85; R. v. Balls, 12 Cox, 96. So, wliere the defendant was

employed as a traveller to take orders and collect money,

was paid by a percentage upon the orders he got, paid his

own expenses, did not live with the prosecutors, and was

employed as a traveller by other persons also, lie was

holden to be a clerk of the prosecutors within the meaning

of the Act: R. v. Carr, R. & R. 198 ; R. v. Hoggins, R. &

R. 145; R. v. Tite, L. & C. 29, 8 Cox, 458. Wliere the

prisoner was employ ed by the prosecutors as tieir agent
for the sale of coals on commission, and to collect monies

in connection witli his orders, but he was at liberty to dis-

pose of his time as lie thought best, and to get or abstain

from getting orders as lie might choose, lie was held not to

be a clerk or servant within the statute: R. v. Bowers, 10

Cox, 250. In delivering judgment in that case, Erle, C.J.,
observed: " The cases have established that a clerk or ser-

vant must be under the orders of his master, or employed
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to receive the monies of his employer, to be within the

statute; but if a man be intrusted to get orders and to re.
ceive money, getting the orders where and when he chooses,
and getting the money where and when he chooses, he is

not a clerk or servant within the statute : see R. v. Walker,
Dears. & R. 600 ; R. v. May, L. & C. 13 ; R. v. Hall, 13
Cox, 49. A person whose duty it is to obtain orders where
and when he likes, and forward them to his principal for
execution, and then bas three months within which to col.
lect the money for the goods sent, is not a clerk or servant;
if such a person, at the request of bis principal, collects a
sum of money from a customer, with the obtaining of
whose order he has had nothing to do, he is a mere volun.

teer, and is not liable to be prosecuted for embezzlement
if he does not pay over or account for the money so
received: R. v. Mayle, 11 Cox, 150. The prisoner was
employed by a coal merchant under an agreement whereby

he was to receive one shilling per ton procuration fee,
payable out of the first payment, four per cent. for collect-
ing, and three pence on the last payment ; collections to be
paid on Friday evening before 5 p.m., or Saturday before
2 p.mn." He received no salary, was not obliged to be at
the office except on the Friday or Saturday to*account for
what he had received; he was at liberty to go. where he

pleased for orders: Ield, that the prisoner was if-t a clerk
or servant within the statute relating to embezzlement.

R. v. Marshall, 11 Cox, 490. Prisoner was engaged by U.,
at weekly wages to manage a shop; U. then assigned all

his estate and effects to R. and a notice was served on

prisoner to act as the agent of R. in the management of the

shop. For fourteen days afterwards R. received from U. the

shop moneys. Then the shop money was taken by U. as be-

fore. Prisoner received his weekly wages from U. during

the whole time. Some time after a composition deed was

executed by R. and U. and U.'s creditors, by which R. re-

conveyed the estate and effects to U, but this deed was not

registered until after the embezzlement charged against the
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prisoner; Held, that prisoner was the servant of U. at the

time of the embezzlement : R. v. Dixon, 11 Cox, 178. The

prisoner agreed with the prosecutor, a manufacturer of

earthenware, to act as his traveller, and " diligently em-

ploy himself in going from town to town, in England, Ire-

land and Scotland, and soliciting orders for the printed

and decorated earthenware manufactured by the prosecu-

tor, and that he would not, without the consent in writing

of the prosecutor, take or execute any order for vending or

disposing of any goods of the nature or kind aforesaid for

or on account of himself or any other person." It was

further agreed that the prisoner should be paid by commis-

sion, and should render weekly accounts. The prosecutor

subsequently gave the prisoner written permission to take

orders for two other manufacturers. The prisoner being

indicted for embezzlement : Held, that he was a clerk or

servant of the prosecutor within the meaning of the

statute: R. v. Turner, 11 Cox, 551. Lush, J., in this case,

said: " If a person says to another carrying on an inde-

pendent trade, 'if you get any orders for me I will pay

you a commission,' and that person receives monpy and

applies it to bis own use, he is not guilty of embezzlement,
for he is not a clerk or servant ; but if a man says; ' I em-

ploy you and ·will pay you, not by salary, but by commis-

sion,' the person employed is a servant. In the first case

the person employing lias no control over the person em-

ployed': in the second case the person employed is subject

to the control of the employer. And on this, this case was

.distinguisled from R. v. Bowers, and R. v. Marshall, supra.

So, in R. v. Bailey, 12 Cox, 56, the prisoner was employed

as traveller to solicit orders,and collect the ioneys (lue on

the exutition of the orders, and to pay over ioneys on the

evening of the day when collected, or the day following.

The prisoner had no salary but was paid by commission.

The risoner miglit get orders where and when lie pleased

within lis district. He vas to be exclusively in the employ

of the prosecutors, aij to give the whole of his time. the
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whole of every day, to their service. Held, that the pris-

oner was a clerk and servant within the statute ": see R. v.

Foulkes, 13 Cox, 63.

A person engaged to solicit orders and paid by con.

mission on the suis received, which sums he was forth.

with to hand over to the prosecutors, was at liberty to

apply for orders, when lie thought most convenient, and

was not to employ himself to any other person. Held, not

a clerk or servant within the statute; the prisoner was not

under the control and bound to obey the orders of the

prosecutors : R. v. Negus, 12 Cox, 492, Warb. Lead. Cas.

185 ; R. v. Hall, 13 Cox, 49 ; R. v. Coley, 16 Cox, 226.

Prisoner was employed by O. to navigate a barge, and

was entitled to half the earnings after deducting the

expenses. His whole time was to be at 0.'s service, and lis

duty was to account to 0. on his return after every voyage.

In October prisoner was sent with a barge load of bricks

to London, and was there forbidden by 0. to take manure

for P. ;Notwithstanding this prisoner took the manure,
and received £4 for the freight which he appropriated to

his own use. It was not proved that lie carried the

manure or received the freiglit for his master, and the per.

son who paid the £4 did not know for whom it was paid.

Held, that the prisoner could not be convicted of embezzle-

ment, as the money was not received by hii in the namue of

or for, or on account of bis master: R. v. Cullum, 12 Cox,

469 ; see R. v. Gale, 13 Cox, 340.

It is not necessary that the employaient should b)e per.
manent; if it be only occasional it .will be suflicient.

Where the prosecutor having agreed to let the defendant

carry out parcels when he lad nothing else to do, for

which the prosecutor was to pay him wlat he pleased, gave

him an order to receive two pounds, which he recived aud

embeÏzled, he was holden to be a servant within the

meaning of the Act: R. v. Spencer, R. & R. 299; 1. v.

Smith, R. & R. 516. And in R. v. Hughes, 1 Moo. 370,
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where a drover, who was employed to drive two cows to a
purchaser and receive the purchase money, embezzled it,
he was holden to be a servant within the meaning of the

Act by the Judges ; but the Judge presiding at the trial
seemed to be of a contrary opiaion, and R. v. Nettleton, 1
Moo. 259; R. v. Burton, 1 Moo. 237, appear to be adverse

to R. v. Hughes: see R. v. Tongue, Bell 289 ; R. v. Hall,
1 Moo. 374 ; R. v. Miller, 2 Moo. 249 ; R. v. Proud, L. &
C. 97, 9 Cox, 22. The treasurer of a friendly society,
into whose hands the monies received on behalf of the
society were to be paid, and who was to pay no monev
except by an order signed by the secretary and counter-

signed by the chairman or a trustee, and who by the statute
was bound to render an account to the trustees, and to pay

over the balance on such accounting when required, but
was net paid for his services, is not a clerk or servant, and

cannot be indicted for embezzlement of such balance: R.
v. Tyrie, 11 Cox, 241. And before the statute making it

larceny or embezzlement for a partner to steal or embezzle
anv of the co-partnership property, the secretary of a

friendly society, and himself a member of it, could not- be

convicted on an indictment for embezzling the society's
monies, laying the property in, and describing him as the
servant of, A. B. (another member of the society) and
others, because the "others" wou-ld have mprised himself,
and so the indictment would in fact have barged him with
embezzling his own money, as bis own servant: R. v.
Diprose, 11 Cox, 185'; R. v. Taifs, 4 Cox, 169; R. v. Bren,
L. & C. 346. But a stealing by a partner is now provided
for by s. 311 awte.

The trustees of a benefit building society borrowed
money for the purpose of their society on their individual
responsibility; the money, on one occasion, was received
by their secretary and enbezzled by him: Held, that the
secretary might be charged in the indictment for embezzle-
ment of the property of W. and others, W. being one of the
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trustees, and a member of the society; R. v.'Redford, 11

Cox, 367. A person cannot be convicted of embezzlement

as clerk or servant to a society which, in consequence of

administering an unlawful oath to its members, is unlawful,

and prohibited by law: R. v. Hunt, 8 C. & P. 642. But an

unregistered friendly society or trades union may prosecute

its servants for embezzlement of its property, though some

of its rules may be void as being in restraint of trade, and

contrary to public policy. Rules in a trades union or

society imposing fines upon members for working beyond

certain hours, or for applying for work at a firm where

there is no vacancy, or for taking a person into a shop to

learn weaving where no vacant loom exists, though void as

being in restraint of trade, do not render the society crim.

inally responsible: R. v. Stainer, 11 Cox, 483. If the clerk of

several partners embezzle the private money of one of them

it is an embezzlement within the Act, for he is a servant

of each. So where a traveller is employed by several

persons and paid wages, to receive money he is the indi-

vidual servant of each: R. v. Carr, R. & R. 198; R.v. Batty, 2

Moo.-257. So a coachman, employed by one proprietor of

a coach to drive a certain part of the journey, and to receive

money and hand it over to him, may be charged with em-

.bezzling the money of that proprietor, though the money,
when received, would belong to him and his partners: R.

v. White, 2 Moo. 91.

In R. v. Glover, L. & C. 466, it was held that a county

court bailiff, who has fraudulently misappropriated the

proceeds of levies made under county court process, eau-

not be indicted for embezzling the monies of the high-bailiff,
his master ; these monies are not the property of the high-

bailiff. A distraining broker employed exclusively by the

prosecutor, and paid by a weekly salary and by a commis-

sion, is a servant within the statute: R. v. Flanagan, 10

Cox, 561.

Where the prisoner was charged with embezzlement,

but his employer who made the engagement with hin was
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not called to prove the terms thereof, but only his manag-

ing clerk, who knew them through repute alone, having
been informed of them by his employer, it was held that

there was no evidence to go to the jury that the prisoner

was servant to the prosecutor: R. v. Taylor, 10 Cox, 544.

Money received by the defendant from his master him-

self for the purpose of paying it to a third person, and

appropriated by the defendant, is larceny: R. v. Peck, 2

Russ. 449; R. v. Smith, R. & R. 267; R. v. Hawkins, 1 Den.

584; R. v. Goodenough, Dears. 210.

In R. v. Grove, 1 Moo. 447, a >najority of ,the Judges

(eight against seven) are reported to have held that an

indictment for embezzlement miglit be supported by proof

of a general deficiency of monies that ought'to be forth-

corin', without showing any particular sun received and

not accounted for. See also, R. v. Lambert, 2 Cox, 309;

R.-v. Moah, Dears. 626. But in R. v. Jones, 8 C. & P. 288,
where, upon an indictment for embezzlement, it was opened

that proof of a general deficiency in the prisoner's accounts

would be given, but none of the appropriation of a specific

sum, Anderson, B., said : "Whatever difference of opinion

there might be in R. v. Grove, (ubi supra) that proceeded

more upon the particular facts of that case than upon the

law; it is not sufficient to prove at the trial a general

deficiency in account ; some specific sum must be proved to

be embezzled, in like manner as in larceny some particular

article must be proved to have been stolen. See also, R.

v. Lister, Dears.& B.118 ; R. v.Guelder, Bell,284; Greave's

note, 2 Russ. 455 ; R. v. Chapman, 1 C. & K. 119, 2 Russ.

460, and R. v. Wolstenholme, 11 Cox, 313 ; R. v. Balls,
12 Cox, 96.

On a trial for embezzlement, held; that evidence. of a

general deficiency having been given the conviction was

right, though it was not proved that a particular stm

coming from a particular person'on a particular occasion,

was embezzled by the prisoner : R. v. Glass, 1 L. N. 41;
R. v. Slack, M. L. R. 7 Q. B. 408.
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But a general deficiency alone is not sufficient to

support an indictment for larceny: R. v. Glass M. L. R,

7 Q. B. 405. If it was sufficient before the Code to support

an indictment for embezzlement, it would seem that it

would be sufficient now to support an indictment for

larceny.

A conductor of a tramway car was charged with embez-

zling three shillings. It was proved that on a certain

journey there were fifteen threepenny fares, and twenty-five

twopenny fares, and the conductor was seen togive tickets

to each fare and to receive money from each, but what sum

did not appear. He made out a way bill for the journey

debiting himself with only nine threepenny fares and six-

teen twopenny fares. The mode of accounting was to

deliver the way bills for each journey to a clerk, and to

hand in all the money received during each day on the fol.

lowing morning. The prisoner's money should have been

£3 1s. 9d., according to his way bills for the day, but he

paid in only £3 Os. 8d. Held, that there was sufficient

evidence of the receipt of seven shillings and eleven pence,

the total amount of fares of the particular journey, and of

the embezzlement of three shillings, part thereof: R. v.

King, 12 Cox, 73. .

Where the indictment contains only one count, charging

the receipt of a gross sum on a particular day, and it appears

in evidence that the money was received in different sums

on different days, the prosecutor will be put to his election,

and must confine himself to one sum and one day: R. v.

Williams, 6 C. & P. 626.

The prisoner, not having been in the employment of the

prosecutor, was sent by him to one Milner with a horse as

to which Milner and the prosecutor, who owned the horse,

had had some negotiations, with an order to Milner to give

the bearer a cheque if the horse.suited. On account of a

difference as to the price the horse was not taken and the

prisoner brought him back. Afterwards the prisoner, with-
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out any authority from the owner, took the horse to Milner

and sold it as his own property, or professing to have a

right to dispose of it, and received the money, giving a

receipt in his own name.

Held, that a conviction for embezzlement could not be
sustained as the prisoner, when he received the money, did

not receive it as a servant or clerk but sold the horse as his

own and received the money to bis own use: R. v. Topple,

a R. & C. (N. S.) 566.

PUNISHMENT UNDER SECTIONS 308, 309, 310.

320. Every one is guilty of an indictable offence and liable to fourteen

years' imprisonment who steals anything by any act or omission amounting to

theft under the provisions of sections three hundred and eight, three hundred

and nine and three hundred and ten.

See ante, ss. 808, 309, 310, pp. 341 & 342.

PUBLIC SERVANTs REFUSING To DELIVER UP BooKs, Ew.

321. Every one is guilty of an indictable offence and liable to fourteeni

years'imprisonment who, being employed in the service of Her Majesty or of

the Government of Canada or the Government of any province of Canada, or

of any municipality, and intrusted by virtue of such employment with the-

keeping, receipt, custody, management or control of any chattel, money,.

valuable security, book, paper, account or document, refuses or fails to deliver

up the same to any one authorized to demand it. R. S. C. c. 164, s. 55.

(Amendced)

See s. 623 as to indictment. The repealed clause made

this offence an embezzlement. The present one does not

make it a theft. " Valuable security " defined, s. 3. A

special enactment as to postmasters is contained in s. 101,
c. 85, R. S. C.

Indictment.- that A. B. on at
being employed in the service of the Government of Can-
ada as a and intrusted by virtue of such employ-
ment with the books and papers of his office, did unlawfully
refuse (or fail) to deliver up the said books and papers to
C. D., then and there duly authorized to demand the said
books and papers. Ie would seem that after an oicer-
has.ceased to be in the employment of Her Majesty, iL
might be contended that this section does' not apply.

CRim. L&w-24
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STEALING Br TENANTS AND LODGERS.

322. Every one who steals any chattel or fixture let to be used by him
or her in or with any house or lodging is guilty of an indictable offence ad
liable to two years' imprisonment, and if the value of such chattel or fixture
exceeds the sum of twenty-five dollars to four years' imprisonmaent. R. S. C.
c. 164, s. 57. 24-25 V. c. 96, s. 74 (Imp.).

Fine, s. 958.

If the indictment be for stealing a chattel it may be, by
s. 625 post, in the common form for larceny, and in case of
stealing a fixture the indictment may be in the same form
as if the offender were not a tenant or lodger, and the
property may be laid either in the owner or person lettinig
,to hire.

'There may be a conviction of an attempt to commit any

'oience mentioned in this section, upon a trial for that

offence, s. 711, post.

By common law a lodger had a special property in the

goods which were let wit his lodgings ; during the lease

he, and not the landlord ,/had the possession; therefore the

landlord could not maintain trespass for taking the goods;

in consequence, the taking by the lodger was not felonious:

Meere's Case, 2 Russ. 519; R. v. Belstead, R. & R. 411.

Ilence, the statutory enactments on the subject.

STEALING TESTAMENTARY INSTRUMENTS.

323. Every one is guilty of an indictable offence and liable to imuprison-

xnent~for life weho, either during the life of the testator or after his death, stels

the whole or any part of a testamentary instrument, whether the samue relates

to real or personal property, or to both. R. S. C. c. 164, s. 14. 24-25 V. c. 96,

a. 29 (Imp.).

" Testamentary instrument " defined, s. 3.

Indictmenzt.- a certain will and testamaentary

instrument of one J. N. unlawfully did steal. (Add counts

varying description of the will, etc.)

The cases of R. v. Skeen, Bell 97, and R. v. Strahan,

7 Cox, 85, are not now law: Greaves Cons. Acts, 126.

SIiPALING DocuMENTS OF TITLE TO LANDS OR GOODS.

324. Every one is guilty of an indictable offence and liable to three years'

imprisonnment who steals the whole or any part of any document of title to

lands or goods. R' S. C. c. 164, s. 13. 24-25 V. c. 96, s. 28 (Imp.).
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Sec. 325] STEALING JUDICIAL DOCUMENTS.

See s. 3 for definitions of " title to lands or goods."

Fine, s. 958. The words in italies are new.

Indictnent.- a certain document of title to lands,
the property of J. N., being evidence of the title ok the said
J. N. to a certain real estate called in which

said real estate the said J. N. then had and still hath an

interest, unlawfully did steal.

STEALING JUDICIAL DOCUMENTS.

325. Every one is guilty of an indictable offence and liable to three

vears' imprisounment who steals the whole or any part of any record, writ,

retlrn, affirmation, recognizance, cognovit actionems, bill, petition, answer,

decree, panel, process, interrogatory, deposition, affidavit, rule, order or

warrant of attorney, or of any original document whatsoever of, or belonging

to any court of justice, or relating to any cause or matter begun, depending or

terminated in any such court, or of any original document in any wise relating

to the business of any office or employment under Ber Majesty, and being or

remaining in any office appertaining to any court of justice, or in any govern-

nient or public office. R. S. C. c. 164, s. 15 (Amended). 24-25 V. c. 96, s. 30

(lImp.).

Indictnent for stealing a record.- a certain

judgment-roll of the Court of Our Lady the Queen, before

the Queen herself, unlawfully did steal.

Stealing rolls of parchment will be larceny at common

law, though they be the records of a court of justice, unless

they concern the realty: R. v. Walker, 1 Moo. 155; but it

is not so if they concern the realty: R. v. Westbeer, 1

Leach, 13.

A commission to settle the boundaries of a manor is an

instrument concerning the realty, and not the subject of
larceny at common law : R. v. Westbeer, loc. cit.

An indictment describing an offence within 32 & 33 V.
c. 21, s. 18, as feloniously stealing an information taken in a

police court, is suflicient after verdict: R. v. Mason, 22 U.
C.C. P. 246.

The destroying, taking, concealing, etc., judicial docu-

ments is provided for by ss. 353 & 354, post.
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STEALINO POST LETTER BAGs, ETC.

326. Every one is guilty of an indictable offence and liable to imprison.

ment for life, or for any term not less than thrce years who steals-

(a) a post letter bag ; or

(b) a post letter froni a post letter bag, or from any post office, or from

any officer or person employed in any business of the post office of Canada, or
from a mail ; or

(c) a post letter containing any chattel, money or valuable security ; or

(d) any chattel, money or valuable security from or out of a post letter.
R. S. C. c. 35, ss. 79, 80 & 81. 7 Wm. IV. & 1 V. c. 36 (Imp.).

" Valuable security " defined, s. 3.

See s. 4, ante, as to meaning of words in enactments
relating to post office, and s. 624, post, as to indictment.

Indictment.- that A. B., on unlawfully
did steal one post letter, the property of the postmaster.
general, from a post letter bag (orfrom a post office) (or a

post letter containing a sum of mioney) (or a sum of money
out of a post letter).

To unlawfully open a post letter bag is punishable by
five years: ss. 82, 89, c. 35, R. S. C.; see R. v. Jones, 1
Den. 188; R. v. Pearce, 2 East P. C. 603 ; R. v. Poynton,
L. & C. 247.

STEALING LETTERS. ETC.

327. Every one is guilty of an indictable offence and liable to imprison.

ment for any term not exceeding scren years, and not less than three years, who

steals-

(a) any post letter, except as mentioned in paragraph (b) of section three

hundred and twenty-six ; *

(b) any parcel sent by parcel post, or any article contained in any sucl

parcel ; or

(c) any key suited to any lock adopted for use by the Post Office Depart.

ment, and in use on any Canada mail or mail bag. R. S. C. c. 35,

ss. 79, 83 & 88.

See under preceding section.

STEALING OTHER MAILABLE MATTER.

328. Everylone is guilty of an indictable offence and liablq td five years

imprisonnent whosteals any printed vote or proceeding, newsijayer, printtd

paper or book, packet or package of patterns or samples of merchandise ur

goods, or of seeds, cuttings, bulbs, routs, scions or grafts, or any 'post cardor

other mailable matter (not being a post letter) sent by mail. R. S. C. c. 35

s.90.

Fine, s. 958; see remarks under s. 326, ante.
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STRALING ELECTION DOCUM1ENTS.

329. Every one is guilty of an indictable offence and liable to a fine in

the discretion of the court, or to seven years' imprisonment, or to bothßune and

imprisonmetnt who steals, or unlawfully takes from any person having the

lawful custody thereof, or f rom its lawful place of deposit for the time being,

any w rit of election, or any return to a writ of election, or any indenture,

poll-book, voters' list, certificate, affidavit or report, ballot or any document or

paper inade, prepared or drawn out according to or for the requirements of

any law in regard to Domtinion, provincial, municipal or civic elections.

R. S. C. c 8, s. 102 ; c. 164, s. 56.

The words in italics are new. S. 102, c. 8, R. S. C. is

unrepealed. See under s. 551, post, a reference to the

bove section.

STEALING RAILWAT TICKETs, ETC.

330. Every one is guilty of an indictable offence and liabld to two years'

imprisonment who steals any tramway, railway or steamboat ticket, or any

order or receipt for a passage on any railway or in any steamboat or other

vessel: R. S. C. c. 164, s. 16.

Fine, s. 958.
STEALING CATTLE.

331. Every one is guilty of an indictable offence and liable to fourteen

years' imprisonment who steals any cattle. R. S. C. c. 164, ss. 7 & 8.

See ante, s. 3, for interpretation of the word cattle.

Indictment.- that J. S. on at one

horse of the goods and chattels of J. N. unlawfully did

steal. (The indictment must give the animal one of the

descriptions mentioned in the statute; otherwise the defend-

ant can be punished as for simple larceny merely): R. v.

Beaney, R. & R. 416.

If a person go to an inn, and direct the ostler to bring

out bis horse, and point out the prosecutor's horse as his,
and the ostler leads out the horse for the prisoner to

mount, but, before the prisoner gets on the horse's back,
the owner of the horse comes up and seizes him, the offence

of horse-stealing is complete: R. v. Pitman, 2 C. & P. 423.

The prisoners enter another's stable at night, and take
out bis horses, and ride them 32 miles, and leave them at
an inn, and are afterwards found pursuing their journey on
foot. On a finding by the jury that the prisoners took the



horses merely with intent to ride and afterwards leave them,
and not to return or make any further use of them, held,
trespass and not larceny: R. v. Philipps, 2 East, P. C. 662.
But now, it would be theft under s. 305, ante.

If a horse be purchased and delivered to the buyer, it is
no felony though he immediately ride away with it with.
ont paying the purchase money: R. v. Harvey, 1 Leach,
467.

If a person stealing other property take a horse, not
with itent to steal it, but only to get off more conveniently
with the other property, such taking of the horse is not a
felony: R. v. Crump, 1 C. & P. 658.

Obtaining a horse under'the pretense of hiring it for a
day, and immediately selling it, is a felony at common law
if the jury find the hiring was animo furandi: R. v. Pear, 1
Leach, 212; R. v. Charlewood, 1 Leach, 409: see now s.
305, ante. It is larceny (at common law) for a person hired
for thespecial purpose of driving sheep to a fair to convert
them to his own use, the jury having found that he intended
so to do at the time of receiving them from the owner: R.
v. Stock, 1 Moo. 87; sec now s. 305, ante. Where the
defendant removed sheep from the fold into the open field,
killed them, and took away the skins merely, the judges
held that removing the sheep from the fold was a sufficient
driving away to constitute larceny: R. v. Rawlins, 2 East
P. C. 617.

Any variance between the indictment and the proof, in
the description of the animal stolen, may be amended:
s. 723, post; R. v. Gumble, 12 Cox, 248.

STEALING DOGS, BIRDS, ETC.

332. Every one is guilty of an offence and liable on summary conviction

to a penalty not exceeding twenty dollars over and above the value of tlie

property stolen, or to one months' imprisonment with hard labour, who steals

any deg, or any bird, beast or other animal ordinarily kept in a state of

confinement or for any domestie purpose, or for any lawful purpose of prqit or

advantage.
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375Secs. 333, 331] KILLING PIGEONS, ETC.

2. Every one who, having been convicted of any such offence, afterwards

commits any such offence is liable to three months' imprisonment with hard.

labour. R. S. C. c. 164, s. 9. 24-25 V. c. 96, ss. 18, 21 (Imp.).

The words in italies are not in the English Act.

For injuries to such animals, see s. 501, post.

KiLLING PIGEoNs, ETC.

333. Every one who unlawfully and toilfully kills, wounds or takes any

house-dove or pigeon, under such circumstances as do not amount to theft, is

guilty of an offence and liable, upon complaint of the owner thereof, on summary

conviction, to a penalty not exceeding ten dollars over and above the value of

the bird. R. S. C. c. 164, s. 10. 24-25 V. c. 96, s. 23 (Imp.).

The words in italies are new.

This clause does not extend to killing pigeons under a

claim of right: Taylor v. Newman, 9 Cox, 314,^4 B. & S.

89; see ante, s. 304, and note.

This section is out of place. It ought to be under Part

XXXVII. post.
STEALING OTSTERS.

334. Every one is guilty of an indictable offence and liable to seven

years' imprisonment who steals oysters or oyster brood.

2. Every one is guilty of an indictable offence and liable to three months

imprisonmentwho unlawfully and wilfully uses any dredge or net, instrument

or engine whats3ever, within the limits of any oyster bed, laying or fishery,
bcing the property of any otherqperson, and sufficiently marked out or known,

as such, for the purpose of taking oysters or oyster brood, although none are.

actually taken, or unlawfully and wilfully with any net, instrument or engine,
drags upon the ground of any such fishery.

3. Nothing herein applies to any person fishing for or catching any

swimming fish within the limits of any oyster fishery with any net, instrument

or engine adapted for taking swimming fish only. R. S. C. c. 164, s. 11. 24-25

V. c. 96, o. 26 (Imp.).

See s. 304, s-s. 5, ante, and s. 619 (e), post.

Indictment for stealing oysters or oyster brood.-

from a certain oyster-bed called the property of

J. N. and sufficiently mtrked out and known as the property

of the said J. N., one thousand oysters unlawfully di4 steal.

Indictment for using a dlredge in the oyster fishery of
another.- within the limits of a certain oyster-bed

called the property of J. N., and sufficiently marked

out andi known as the property of the said J. N., unla fully



and wilfully did use a certain dredge for the purpose of

then and there taking oysters.

In support of an indictment for stealing oysters in a

tidal river it is sufficient to prove ownership by oral evi.

dence as, for instance, that the prosecutor and his father

for forty-five years had exercised the exclusive right of

oyster fishing in the locus in quo, and that in 1846 au

action had been brought to try the right, and the verdict

given in favour of the prosecutor: R. v. Downing, il Cox,
580.

STEALING THINos FIxED TO BUILDINGS

335. Every one is guilty of an indictable offence and liable to seven

years' imprisonment who steals any glass or woodwork belonging to any
building whatsoever, or any lead, iron, copper, brass or other metal, or any

-utensil or fixture, whether made of metal or other material, or of both, respect.

ively fixed in or to any building whatsoever, or anything made of metal fixed

in any land, being private property, or for a fence to any dwelling-house,

garden or area, or in any square or street, or in any place dedicated to public

mse or ornament, or in any burial ground. R. S. C. c. 164, s. 17.

The repealed section covered the "ripping, severing,
cutting and breaking" of the things therein specified, as

well as the stealing thereof.

At common law larceny could not be committed of

things attached to the freehold. Hence, the necessity

heretofore of such statutory enactments. But in this

Code they are perfectly useless.

This part of the Comumissioners' draft, recopied verbatiîî

in this Code, well says Sir James Stephens, "is needlessly

minute, and shows an undue anxiety to avoid changes in the

existing law which might greatly simplify it": 3 Stephen's

Hist. 167. It would have been better perhaps·to leave out

such a provision as this one contained in s. 335 than the

one relating to the stealing of promissory notes and other

valuable securities as has been done in s. 353, post.

This enactment extends the offence much further than

the prior Acts did, as it includes all utensils and fixtures of

whatever materials made, either fixed to buildings or in

land, or in a square or street. A church, and indeed all

THEFT. [Sec. 33



buildings are within the Act, and an indictment for stealing
lead fixed to a certain building without further description
will suffice: Greaves' note ; R. v. Parker, 2 East P. C. 592;

R. v. Norris, R. & R. 69. An unfinished building boarded

on ail sides, with a door and a lock, and a roof of loose

gorse, was held a building within the statute: R. v. Wor-

rail, 7 C. & P. 516. So also where the lead stolen formed

the gutters of two sheds built of brick, timber and tiles

upon a wharf fixed to the soil, it was held that this was a

building within the Act: R. v. Rice, Bell, 87. But a plank

used as a seat, and fixed on a wall with pillars, but with no

roof, was held not to be a building: R. v. Reece, 2 Russ.

254. Where a man, having given a false representation of

himself, got inte possession of a house under a treaty for

alease of it, and then stripped it of the lead, the jury, being

of opinion that he obtained possession of the bouse with

intent to steal the lead, found him guilty, and he after.

wards bad judgment : R. v. Munday, 2 Leach, 850.

The prisoners were found guilty of having stolen a

copper sun-dial fixed upon a wooden post in a churchyard.

Conviction held right: R. v. Jones, Dears. & B. 555.

The ownership of the building from which the fixture is

stolen must be correctly laid in the indietment: 2 Russ.

255. if necessary, it may now be amended at the trial,

and if not laid in the indictment at all the omission will

not vitiate it.

Indictment for stealing metal, etc.- two

hundred pounds weight of iron, the property of J. N., then

fixed in a certain land then being private property, to wit,

in a garden of the said J. N., situate did unlawfully

steal.

TREES, SAPLINGs, ETC.

336. Every one is guilty of an indictable offence and liable to tiwo years'
imprisonment who steals the whole or any part of any tree, sapling or shrub,
or any underwood, the thing stolien being of the value of twenty-five dollars,
or of the value of five dollxrs it the thing stolen grows in any park, pleasure

TREES, SAPLINGS, ETC. 377Sec. 336]



ground, garden, orchard or avenue, or in any ground adjoining or belonging to
any dwelling-house. R. S. C. c. 164, s. 18. 24-25 V. c. 96, s. 32 (Imp.).

Fine, s. 958.

Injuring trees is provided for in s. 508, post.

The words " grounds adjoining " mean grounds in active

contact with the dwelling-house. Whether the ground be
a park or garden, etc., is a question for the jury. It seems
it 's not material that it should be in every. part of it a

park or garden: R. v. Hodges, M. & M.341. The amount
of injury mentioned in this and the following section must

be the actual injury to the tree or shrub itself, and not the
consequential injury resulting from the act of the defend-
ant: R. v. Whiteman, Dears. 353. The respective values
of several trees, or of the damage thereto, may be added
to make up the twenty-five dollars, in case the trees.l'e
eut down, or the damage done as part of one continuous
transaction : R. v. Shepherd, 11 Cox, 119.

Indictment for stealing trees, etc.. in parks, etc,,.of (t

value above fle dollars.- one oak tree of the value
of eight dollars, the property of J. N., then growing in a
certain park of the said J. N., situate in the said
park, unlawfully did steal.

Indictïment underfirst part ofthe section.-

one ash tree of the value of thirty dollars, the property of
J. N., then growing in a certain close of the said J. N.,
situate in the said close, unlawfully did steal.

It is not necessary to prove that the close was not a
park or garden, etc.

STEALING SAPLNGs, SHRUBs, ETC.

337. Every one who steals the whole or any part of any tree, sapling ur

shrub, or any underwood, the value of. the article stolen, or the amount of the

damage done, being twenty-five cents at the least, is guilty of an offence and

liable on summary conviction, to a penalty not exceeding twenty-five dollars

over and above the value of the article stolen or the anount of the injury done.

2. Every one who, having been convicted of any such offence, afterwards

commits any such offence is liable on suminary conviction, to three montls'

imprisonment with hard labour.
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3. Every one, who, having been twice convicted of any-such offence,
afterwards commits any such offence is guilty of an indictable offence and

liable to five years' imprisonment. R. S. C. c. 104, s. 19. 24-25 V. c. 96, s. 33

(imp.).

Fine, under s-s. 3, s. 958.

Injuring trees, etc.: see post, s. 508, et seq.

Indictment under s-s. 3.- that J. S. on

one oak sapling of the value of forty cents, the property of
J. N., then growing in certain land situate unlaw-

fully did steal, and the jurors aforesaid, do say, that
heretofore, and before the committing of the offence herein
before mentioned, to wit, on at the said
j. S. was duly convicted before J. P., one of Her said
Majesty's justices of ber peace for the said district of

for that he, the said J. S., on (as in thefirst convie-

tion); and the said J. S. was thereupon then and there

adjudged, for his said offence, to forfeit and pay the sum of
twenty dollars, over and above the value of the said tree so
stolen as aforesaid, and the further sum of 'forty cents,
being the value of the said tree, and also to pay the further

sum of for costs; and in default of immediate payment
of the said sums, to be imprisoned in tbe common gaol of
the said district of for the space of unless
the said sums should be sooner paid. And the jurors
aforesaid, do further say, that heretofore and before the
committing of the offence first hereinbefore nentioned, to
.wit, on at the said J. S. was duly convicted
before O. P., one of Her said Majesty's justices of the peace
for the said district of for that he (setting
out the second conviction in the sane manner as the first, and

proceed thus). And so, the jurors aforesaid, do say, that
the said J. S., on the day and year first aforesaid, the said
oali sapling of the value of forty cents, the property of the
said J. N., then growing in the said land situate
unlawfully did steal: Greaves on s. 116 of the Larceny Act,
and 37 of the Coin Act; R. v. Martin, 11 Cox, 343; see s.
628 and s. 676, post, as to previous convictions.
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TIMBER FOUND ADRIFT.

33S. Every one is guilty of an indictable offence and liable to three years'

imprisonment who-

(a) without the consent of the owner thereof:

(i) fraudulently takes. holds, keeps in his possession, collects, conceals,
receives, appropriates, purchases, sells or causes or procures or assists to be
taken possession of, collected, concealed, received, appropriated, purchased

or snld, any timber, mast, spar, saw-log or other description of lumber
which is found adrift in, or cast ashore on the bank or beach of, any river,
streans or lake ;

(ii) wholly or partially defaces or adds, or causes or procures to be
defaced or added, any mark or number on any such timber, mast, spar,
saw-log or other description of lumber, or makes or causes or procures to

be made any false or counterfeit mark on any such timber, mast, spar,
saw-log or other description of lumber ; or

(b) refuses to deliver up to the proper owner thereof, or to the person in
.charge thereof, on belhalf of such owner, or authorized by such owner to receive

the same, any 5uch timber, mast, spar, saw-log or other description of lumber.
R S. C. c. 164, s. 87.

Fine, s. 958.

See s. 572, post, as to search warrant, and s. 708, as to
evidence.

STEALING FENcEs, ETC.

339. Every one who steals any part of any live or dead fence, or any

-wooden post, pale, wireor rail set up or used as a fence, or.any stile or gate,
-or any part thereof respectively, is guilty of an offence and liable, on sum.
mary conviction, to a penalty not exceeding twenty dollars over and above

the value of the article or articles so stolen or the amount of the injury dose.

2. Every one who, having been convicted of any snch offence, afterw>rds

commits any such offence is liable, on summary conviction, to three monthi

imprisonment with hard labour. R. S. C. c. 164, s. 21. 24-25 V. c. 96, s. 34,
(Imsp.).

Injuring fences, etc.: see s. 507, post.

UNLAWFUL PossEssIoN 0F TREE, SAPLING, ETC.

340. Every one who, having in his possession or on his premises with

his knowledge, the whole or any part of any tree, sapling or shrub, or any

underwood, or any part of any live or dead fence, or any post, pale, wire, rail,

stile or gate, or any* part thereofrof the-value of -twenty-five-cents at-the least,

is taken or summoned before a justice of the peace, and does not satisfy such

justice that he came lawfully by the same, is guilty of an offence and liable, on

summary conviction, to a penalty not exceeding ten dollars, over and above

the value of the article so in his possession or on his premises. R. S. C.

c. 164, s. 22.

"Having in possession " defined: s. 8.
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PLANTS, ETC., IN GARDENS.

This section does not apply to cord-wood: R. v. Caswell,
38 U. C. Q. B. 303.

PLANTS, ETC., IN GARDENS.

341. Every one who steals any plant, root, fruit or vegetable production.
growing in any garden, orchard, pleasure ground, nursery ground, hot-house,

green-house or conservatory is guilty of an offence and liable, on summary
conviction, to a penalty not exceeding twenty dollars over and above the value
of the article so stolen or the amount of the injury done, or to one month's
imprisonment with or without hard labour.

2. Every one who, having been convicted of any such offence, afterwards
commits any such offence is guilty of an indictable offence and liable to three

years'imprisonment. R. S. C. c. 164, s. 23. 24-25 V. c. 96, s. 36 (Imp.).

Fine, s. 958; injuring plants, etc., s. 509, post.

The words plant and vegetable production do not apply
to young'fruit trees: R. v. Hodges, M. & M. 341. Steal-
ing trees would fall under ss. 336 and 337.

Indictment under 8-8. 2.-. that J. S., on
twenty pounds' weight of grapes, the property of J. N., then

growing in a certain garden of the said. J. N., situate
unlawfully did steal; and the jurors aforesaid, do say that,
heretofore, and before the committing of the offence here-
inbefore mentioned, to wit, on at the said J. S.,
was duly convicted before J. P., one of Her Majesty's jus-
tices of the said district of for that he, the said J. S.,
on (as in the previous conviction) and the said J. S.,
was thereupon then and there adjudged for the said offence
to forfeit and p ay the sum of twenty dollars, over and
above the value of the article so stolen as aforesaid, and
the further sum of six shillings, being the amount of the
said injury; and also to pay the sum of ten shillings for
costs, and in default of immediate payment of the said
sums, to be imprisoned in for the space of un-
less the said sum should be sooner paid, and so the jurors
aforesaid, do say, that the said J. S., on the day and in the
year first aforesaid, the said twenty pounds' weight of
grapes, the property of the said J. N., then growing in the
said garden of the said J. N., situate unlawfully did steal.

See ss. 628 and 676, post, as to previous convictions.
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PLANsrs ETC., NOT EN GARDENS.

342. Every one who steals any cultivated root or plant used for the food

of man or beast, or for medicine, or for distilling, or for dyeing, or for or in the

course of any manufacture, and growing in any land, open or inclosed, not

being a garden, orchard, pleasure ground, or nursery ground, is guilty of an
offence and liable, on summary conviction, to a penalty not exceeding fih
dollars over and above the value of the article so stolen or the anount of the
injury done, or to one months' imprisonnent with liard labour.

2. Every one who, having been convicted of any such offence. afterwards
commits any such offence is liable to three months' imprisonment with bard
labour. R. S. C. c. 161, s. 24. 24-25 V. c. 96, s. 37 (Imp.).

Injuring roots, etc., s. 510, post.

Clover has been held to be a cultivated plant : R. v.

Brumby, 3 C. & K. 315; but it was doubted whether grass

were so : Morris v. Wise, 2 F. & F. 51.

STEALING ORE, MINERALs, ETC.

343. Every one is guilty of an itdictable offence and liable to twvo yearr

imprisonment who steals the ore of any metal, or any quartz, lapis calaminaris,
manganese, or mundic, or any piece of gold, silver or other metal, or any wad,
black cawk, or black lead, or any coal, or cannel coal. or any uriile, stone or

other mineral, from any mine, bed or vein thereof respectively.

2. It is not an offence to take, for the purposes of exploration or scientific

investigation, any specimen or specumens of any ore or mineral from any pice

of ground uninclosed and not occupied or worked as a mine, quarry or digging.

R. S. C. c. 164, s. 25. 24-25 V. c. 96, s. 38 (Imp.).

Fine, s. 958.

See ss. 571, 621 & 707, which apply to this section.

Sections 312 and 354 provide for the concealing of gold

and silver from a mine, or of anything that can be stolen.

The words "or any marble, stone, or other mineral"

are not in the English Act.

R. v. Webb, 1 Moo. 431 ; R. v. Holloway, 1 Den. 370;

R. v. Poole, Dears. & B. 345, would now fall under s. 354,
post. It must be alleged and proved that the ore was

stolen from the mine : R. v. Trevenner, 2 M. & Rob. 470.

Indictment.- twenty pounds' weight of copper

ore, the property of J. N., from a certain mine of copper

ore of the said J. N., situ'tte unlawfully did steal.



STEALING FROM THE PERSON.

STEALING FROM THE PERSON.

344. Every one is guilty of an indictable offence and liable to fourteen

vears' imprisonment who steals any chattel, money or valuable security from

the person of another. R. S. C. c. 164, s. 32. 24-25 V. c. 96, s. 40 (Imp.).

" Valuable security " defined, s. 3 ; and see remarks

under s. 353, post.

Indictment for stealinlg from the person.- one

watch, one pocket-book and one pocket handkerchief of the

goods and chattels of J. N., from the person of the said

J. N., unlawfully did steal.

The words " from the person of the said J. N." consti-

tute the characteristie of this offence, as distinguished from

sim)le larceny ; the absence of force, violence or fear dis-

tinguishes it from robbery.

The indictment need not negative the force or fear

necessary to constitute robbery ; and though it should ap-

pear upon the evidence that there was such force or fear,

the punishment for stealing from the person may be in-

flicted: R. v. Robinson, R. & R. 321; R. v. Pearce, R. &

R. 174.

To constitute a stealing from the person the thing
taken must be completely removed from the person.

Where it appeared that the prosecutor's pocket-book was in

the inside front pocket of his coat, and the prosecutor felt

a hand between his coat and waistcoat attempting to get

the book out, and the prosecutor thrust his right hand

down to his book, and on doing so brushed the prisoner's

hand; the book was just lifted out of the pocket an inch
above the top of the pocket, but returned immediately into
the pocket; it was held by a majority of the judges that the

prisoier was. not rightly convicted of stealing from the
person, because from first to last the book remained about
the person of the prosecutor, but the judges all agreed that
the simple larceny was complete. Of ten judges, four were
of opinion that the stealing from the person was complete:
R, v. Thompson, 1 Moo. 78.
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Where the prosecutor carried his watch in bis waistcoat

pocket, fastened to a chain, which was passed through a

button-hole of the waistcoat, and kept there by a.watch-key

at the other end of the chain; and the defendant took the

watch out of the pocket, and forcibly drew the cbain and

key out of the button-hole, but the point of the key caught

upon another button, and the defendant's band being seized

the watch remained there suspended, this was held a suffi-

cient severance. The watch was no doubt temporarily,

though but for a moment, in the possession of the pri-

soner: R. v. Simpson, Dears. 421. In this case Jervis, C.J.,

said he thought the minority of the judges in Thompson's

case, supra, were right.

Where a man vent to bed with a prostitute, leaving his

watch in bis bat, on the table, and the woman stole it whilst

be was asleep, it was held not to be stea4ing from the per.

son, but stealing in the dwelling-house: R. v. Hamilton,

8 C. & P. 49.

Upon the trial of any indictment for stealing from the

person, if no asportation be proved the jury may convict

the prisoner of an attempt to commit that offence, under

s. 711.

In R. v. Collins, L. & C. 471, it was held that there

can only be an attempt to commit an act, where there is

such a beginning as if uninterrupted would end in the

completion of the act, and that if a person puts his band

into a pocket with intent to steal, he cannot be found guilty

of an attempt to steal, if there was nothing in the pocket.

But that case is overruled : see s. 64. p. 42, ante, and cases

cited.
STEALING IN A DWELLING-HOUSE.

345. Every one is guilty of an indictable offence and liable to fourteen

years' imprisonment who-

(a) steals in any dwelling-house any chattel, money or valuable security to

the value in the whole of twenty-five dollars or more ; or,

(b) steals any chattel, noney or valuable security in any dwelling-house,

and by any menace or threat puts any one therein in bodily fear. R. S. C.

c. 164, ss. 45 & 46. 24-25 V. c. 96, ss. 60, 61 (Imp.).
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S. 345] STEALING IN A DWELLING-HOUSE.

As to the meaning of the words "valuable security":

see ante, s. 3, and remarks under s. 853, post.

Indictment under (a).- one silver sugar basin,
of the value of twenty-five dollars, of the goods and chattels
of A. B., in the dwelling-house of the said A. B., situate

unlawfully did steal.

If no larceny is proved the defendant must of course be

acquitted altogether, except if the jury should find him

guilty of the attempt to commit the offence charged, under

s. 711, but the jury could not find him guilty of an attempt

to commit a simple larceny: R. v. MePherson, Dears. & B.

197; but see now s. 713.

The word "dwelling-hou8e" has the same meaning as in

burglary. If the proof fails to prove the larceny to have
been committed in a dwelling-house or in the dwelling-

house described, or that the value of the things stolen at
any one time amounts to twenty-five dollars, the defendant
must be acquitted of the compound offence, and may be

found guilty of the simple larceny only.

The goods must be stolen to the amount of twenty-five
dollars or more at one and the same time: R. v. Petrie, 1
Leach, 294; R. v. Hamilton, 1 Leach, 348; 2 Russ. 85.

It has been held in several cases that, if a man steal the
goods of another in his own bouse, R. v. Thompson, R. v.
Gould, 1 Leach, 338, it is not within the statute, but these
cases appear to be overruled by R. v. Bowden, 2 Moo. 285.
Bowden was charged with having stolen Seagall's goods in
bis, Bowden's house, and having been found guilty the
conviction was affirmed. Where a lodger invited an
acquaintance to sleep at his lodgings, without the know-
ledge of his landlord, and, during the night, stole his watch
from his bed's head, it was doubted at the trial whether the
lodger was not to be considered as the owner of the bouse
with respect to the prosecutor; but the judges held that the
defendant was properly convicted of stealing in the dwelling-
bouse of the landlord;'the goods were under the protection

CRim. LAw-25
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of the dwelling-house: R. v. Taylor, R. & R. 418. If the

goods be under the protection of the person of the prose.
cutor, at the tine they are stolen, the case will not be
within the statute; as, for instance, where the defendant
procured money to be delivered to him for a particular
purpose and then ran away with it: R. v. Campbell, 2

Leach, 564; and so, where the prosecutor, by the trick of
ring-dropping, was induced to lay down bis money upon

the table, and the defendant took it up and carried it away:
R. v. Owen, 2 Leach, 572. For a case to be within the
statute the goods must be under the protection of the

bouse. But property left at a bouse for a person supposed

to reside there will be under the protection of the house,
within the statute. Two boxes belonging to A., who resided

at 88 Rupert street, were delivered by a porter, whether
by mistake or design did not appear, at No. 83 in the same
street; the owner of the house imagining that they were
for the defendant who lodged there delivered them to him;

the defendant converted the contents of the boxes to bis own
use, and absconded; it was doubted at the trial whether the

goods were sufficiently within the protection of the dwelling.
bouse to bring the case within the statute, but the judges
held that they were: R. v. Carroll, 1 Moo. 89. If one on

going to bed put his clothes and money by the bedside

these are under the protection of the dwelling-house and
not of the person; and the question whether goods are under

the protection of the dwelling-bouse, or in the personal

care of the owner, is a question for the court, and not for

the jury: R. v. Thomas, Carr. Supp. 8rd Ed. 295. So where

a man went to bed with a prostitute, baving put bis watch

in bis bat on a table, and the woman stole the watch while

he was asleep; this was held to be a stealing in a dwelling-

bouse, and not a stealing from the person: R. v. Hamilton,

8 C. & P. 49. But if money be stolen from under the

pillow of a person sleeping in a dwelling-house this is not

stealing in the dwelling-house within the meaning of the

Act: 2 Russ. 84. In ascertaining the value of the articles
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Sec. 3451 STEALING IN A DWELLING-HOUSE.

stolen the jury may use that general knowledge which any

man can bring to the subject, but if it depends on any

particular knowledge of the trade by one of the jurymen

this juryman must be sworn and examined as a witness:
R. v. Rosser, 7 C. & P. 648. Under s-s. (b) the indictment

muust expressly allege that some person in the bouse was

put in fear by the defendant: R. v. Etherington, 2 Leach,

671.

The observations, post, under the head "Burglary'

upon queztions which may arise as to what shall be deemed

a dwelling-house, will apply to the offence under this

clause : 2 Russ. 78.

The value, if amounting to twenty-five dollars, had

better always be inserted, as then, if no menace or threat,

or no person in the bouse being put in fear, are proved, the

defendant may be convicted of stealing in the dwelling-

bouse to the value of twenty-five dollars, under s-s. (a).

If there is no proof of a lareeny in a dwelling-house, or the

dwelling house alleged, or if the goods stolen are not laid

and proved to be of the value of twenty-five dollars, the

defendant may still be convicted of simple larceny if the

other aggravating circumstances are not proved.

The value is immaterial if some person was in the

bouse at the time, and was put in bodily fear by a menace

or threat of the defendant, which may either be by words or

gesture: R. v. Jackson, 1 Leach, 267.

It is clear that no breaking of the bouse is necessary to

constitute this offence ; and it should seem that property

might be considered as stolen in the dwelling-bouse,

vithin the meaning of the statute, if a delivery of it out of

the bouse should be obtained by threats, or an assault upon

the bouse by which some persons therein should be put in

fear. But questions of difficulty may perhaps arise as to

the degree of fear whieh must be excited by the thief.

Where, however, the prosecutor, in consequence of the
threat of an armed mob, fetched provisions out of his bouse

387



and gave them to the mob, who stood outside the door,.this
was holden not to be a stealing in the dwelling house: R.
v. Leonard, 2 Russ. 78. But Greaves adds: " It is sub-
mitted with all deference that this decision is erroneous;
the law looks on an act done under the compulsion of
terror as the act of the person causing that terror just as
much as if he had done it actually with bis own bands.
Any asportation, therefore, of a chattel under the effects of

terror is in contemplation of law the asportation of the

party causing the terror ": Note g, 2 Russ. loc. cit.

It does not appear to have been expressly decided under
the repealed statute whether or not it was necessary to

prove the actual sensation of fear felt by some person in

the bouse, or whether fear was to be implied, if some
person in the bouse were. conscious of the fact at the time

of the robbery. But it was suggested as the better opinion,
and was said to have been the practice, that proof should

be given of an actual fear excited by the fact, when

committed out of the presence of the party, so as not to

amount to a robbery at common law. And it was observed
that where the fact was committed in the presence of the

party, possibly it would depend upon the particular
circumstances of the transaction whether fear would or

would not be implied; but that clearly, if it should appear
that the party in whose presence the property was taken
was not conscious of the fact at the time, the case was not
within that statute. But now, by the express words of the

statute, the putting in fear must have been by an actual

menace or threat: 2 Russ. 79; Archbold, 401.

A person outside a bouse may be a principal in the

second degree to menaces used in the house ; menaces used

out of the bouse may be taken into consideration with

menaces used in the bouse: R. v. Murphy, 6 Cox, 340.

Upon the trial of any-offence mentioned in this section

the jury may, under s. 711, convict of an attempt to

commit such offence.
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Secs. 346, 347] STEALING BY PICKLOCKS, ETC.

Indictment under (b).- one silver basin (of the

1alue of twenty-five dollars) of the goods and chattels of J.

N., in the dwelling house of the said J. N., situate

unlawfully did steal; one A. B. then, to wit, at the time of

the committing of the offence aforesaid being in the said

dwelling-house, and therein by the said (defendant)

by a certain menace- and threat then. used by the said
(defendant) then being put in bodily fear. (As

to value, sce ante p. 387.)

SrEALING BY PICKLOCKs, ETC. (New).

346. Every one is guilty of an indictable offence and liable to fourteen

years' imprisonment who, by means of any picklock, false key or other instru-

ment steals anuything from any receptacle for property locked or otherwise

secured.

This enactment is taken from the English draft code.

Indictent.- that A. B. on at

unlawfully did steal by means of a picklock (false key or

other instrtnenit) the sum of ten dollars, of the goods and

chattels of C. D., from a receptacle for property locked and

secured.
STEALING IN MANT ACTORIES.

347. Every one is guilty of an indictable offence and liable to fie years'
imprisonment who steals, to the value of two dollars, any woollen, linen,

henpen or cotton yarn, or any goods or articles of silk, woollen, linen, cotton,
alpaca or mohair, or of any one or more of such inaterials nixed with each

other or mixed with any other uaterial, while laid, placed or exposed, during

any stage, process or progress of manufacture, in any building, field or other

place. R. S. C. c. 164, s. 47. 24-25 V. c. 96, s. 62 (Inp.).

Fine, s. 958. Injuring such goods, s. 499. post.

If you prove the larceny, but fail to prove the other

circumstances so as to bring the case within the statute,

the defendant may be found guilty of the simple larceny

only.

Goods remain in " a stage, process or progress of

manufacture,' though the texture be complete, if they be

not yet brought into a condition fit for sale: R. v. Wood-
head, 1 M. & Rob. 549. See R. v. Hugill, 2 Russ. 517; R.
v. Dixon, R. & R. 53.
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Upon the trial of any offence mentioned in this section

the jury may, under s. 711, convict the prisoner of an
attempt to commit the same.

Indictnent.- on thirty yards of linen
cloth, of the value of four dollars, of the goods and chattels
of J. N., in a certain building of the said J. N., situate

unlawfully did steal, whilst the same were laid, placed and

exposed in the same building, during a certain state,
process and progress of manufacture. (Other counts may

be added, stating the particular process and progress of

manufacture in which the goods were when stolen.)

FRAUD IN DISPOSAL OF GOODS FOR MANUFACTURE.

34S. Every one is guilty of an indictable offence and liable to two years'

imprisonment, when the offence is not within the next preceding section, who,
having been intrusted with, for the purpose of manufacture or for a special

purpose connected with manufacture, or employed to make, any felt or hat, or
to prepare or work up any woollen, linen, fustian, cotton, iron, leather, fur,
hemp, flax or silk, or any such materials mixed with one another, or having

been so intrusted, as aforesaid, with any other article, materials, fabric or

thing, or with any tools oc apparatus for nanufacturing the same, fraudulently

disposes of the same or any part thereof. R. S. C. c. 164, s. 48. 6-7 V. c. 40,
s. 2 (Imp.).

Fine, s. 958.

Indictnent.- that A. B. on at
having been intrusted with, for the purpose of manufacture,
a large quantity of, to wit of felt, of the goods and
chattels of C. D., fraudulently disposed of the same (or any
part thereof ).

STEALING FRO.[ SHIPS, WHARVES, ETc.

349. Every one is guilty of an indictable offence and liable to fourteei

years' imprisonment who-

(a) steals any goods or merchandise in any vessel, barge or boat of any

description whatsoever, in any haven or in any port of entry or discharge, or

upon any navigable river or canal, or in any creek or basin belonging to or

communicating with any such haven, port, river or canal; or

(b) steals any goods or nerchandise fron any dock, wharf or quay adjacent

to any such haven, port, river, canal, creek or basin. R. S. C. c. 164, s. 49.

24-25 V. c. 96, s. 63 (Imp.).

Sec sched. one, form F. F., under s. 611 post.
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Indictnent for stealing in a vessel on a navigable

river.- on twenty pounds weight of indigo

of the goods and merchandise of J. N., then being in a

certain ship called the Rattler upon the navigable river

Thames, in the said ship, unlawfully did steal.

Indictnent for stealing from a dock.- on

twenty pounds weight of indigo of the goods and

merchandise of J. M., then being in and upon a certain

dock adjacent to a certain navigable river called the Thames,

from the said dock, unlawfully did steal.

The value is immaterial, and need not be laid. If the

prosecutor fails to prove any of the circumstances necessary

to bring the case within the statute, but proves a larceny,
the defendant may be convicted of the simple larceny.

The construction of the old statutes was generally cou-

fined to such goods and merchandise as are usually lodged

in ships, or on wharves or quays; and therefore where

Grimes was indicted for stealing a considerable sum of

money out of a ship in port, though great part of it con-

sisted in Portugal money, not made current by proclama-

tion, but commonly current, it was ruled not to be within

the statute : R. v. Grimes, Fost. 79 : R. v. Leigh, 1 Leach,

52. The same may be said of the present statute, by

reason of the substitution of the words " goods or merchan-

dise" for the words "chattel, money or valuable security"

which are used in other parts of the Act: Archbold.

It would not be sufficient, in an indictment for stealing

goods from any vessel on a certain navigable river, to prove

in evidence that the vessel was aground in a dock in a creek

of the river, unless the indictment were amended : R. v.

Pike, 1 Leach, 317. The words of the statute are " in any

vessel," and it is therefore immaterial whether the defend-

ant succeeded in taking the goods from the ship or not, if

there was a sufficient asportation in the ship to constitute

larceny: 3 Burn', 254.
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The words of the statute are " from any dock," so that,
upon an indictment for stealing from a dock, wharf, etc., a
mere removal will not suffice; there must be an actual
removalfrom the dock, etc: Archbold, 409.

A man cannot be guilty of this offence in his own ship:
B. v. Madox, B. & R. 92 ; but see R. v. Bowden, 2 Moo.
285. And now, s. 305, ante, would apply to such a case,

being stealing by fraudulent conversion.

The luggage of a passenger going by steamer is within
the statute. The prisoners were indicted for stealing a
portmanteau, two coats and various other articles, in a
vessel upon the navigable River Thames. The property
in question was the luggage of a passenger going on board
the Columbian steamer from London to Hamburg ; and it
was held that the object of the statute was to protect
things on board a ship, and that the luggage of a passenger
came within the general description of goods: R. v. Wright,
7 C. & P. 159.

Upon an indictment for any offence mentioned in this
section the jury may convict of àn attempt to commit the
same, under s. 711, if the evidence warrants it.

STEALING WRECKS.

350. Every one is guilty of an indictable offence and liable to seven
years' imprisonment who steals any wreck. R. S. C. c. 81, s. 36 (c). 24-25 V.
c. 96, s. 64, (Tmp.).

" Wreck " defined, s. 3.

Indictrient.- that on at

a certain ship, the property of a person or persons to the
jurors unknown (or of ) was stranded, and that
A. B., on the said day, ten pieces of oak planks, being

parts of the said ship (or twenty pounds weight' of cotton
of the goods and nerchandize of a shipwrecked person

belonging to the said ship), unlawfully did steal.

STEALING ON RAILWAYS. (Ncw).

351. Every one is guilty of an indictable offence and liable to fourteen
years' imprisonment who steals anything in or froms any railway station or
building, or frorn any engine, tender or vehicle of any kind on any railway.
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secs. 352, 353] STEALING IN INDIAN GRAVE.

Indictment.- that A. B., at on

unlawfully did steal a leather portmanteau of the goods¯and

chattels of C. D. in (or from) a railway station, to wit, the
station there situate belonging to the Canadian Pacifie

lailway.

The value is immaterial. A verdict for attempt, s. 711,

or for simple larceny, s. 713, may be given if the evidence

warrants it. In the first case, the punishment would be

under s. 528, post: in the latter case, under s. 356.

See remarks under s. 849 as to the words in or fron

in this section.

STEALING TiNGs IN INDIAN GRAVIE.

352. Every one who steals, or unlawfully injures or removes, any

image, bones, article or thing deposited in or near any Indian grave is guilty

of an offence and liable, on summary conviction, for a first offence to a penalty

not exceeding one hundred dollars or to three months' imprisonment, and for

a subsequent offence to the same penalty and to six months' imprisonment

with bard labour. R. S. C. c. 164, s. 98. (Amended).

This enactment by the repealed statute applied only to

British Columbia.

DESTROYING DOCUMENTS.

353. Every one who destroys, cancels, conceals or obliterates any docu-

nient of title to goods or lands, or any valuable security, testamentary

instrument, or judicial, official or othe'r document, for any fraûdulent purpose,

is guilty of an indictable offence and liable to the same punishment as if he

lad stolen such document, security or instrument. R. S. C. c. 164, ss. 12, 13,

14. (Amendcd). 24-25 V. c. 96, ss. 27, 28, 29 (Imp.).

See ante remarks under s. 335. S. 101, c. 35, R. S. C.,

provides for certain offences of the same nature by post-

masters.

" Document of title to goods or lands," " valuable

security " and " testamentary instrument " defined, s. 3.

Punishment, for stealing testamentary instruments, is

provided for by s. 323; documents of title to lands or goods,

by s. 324; and judicial or official document, by s. 325..

For stealing other documents not specially provided for

in this Code, and for promissory notes, bills of exchange,

and other valualle securities, the punishment falls under
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s. 356 & 357. The repealed section (12, a. 164, R. S. C.)

provided in express terms for the stealing of such securities,
but the Code has no express provision on the subject.
S. 303 is the only one under which the stealing of these

securities may be held to be indictable: s. 353 merely

assumes that they are.

As to what constitutes a " valuable security," it rmust

be remarked that the interpretation given to this word,
in s. 3, ante, is wider or, at least, more explicit than the

interpretation given in the Imperial Act, 24 & 25 V. e. 96,
s. 1. The case of Scott v. R., 2 S. C. R. 349, and (in first
instance) 21 L. C. J. 225, refers to a number of cases as to
unstamped documents, where stamps are necessary. R. v.

Phipoe, 2 Leach, 673, and R. v. Edwards, 6 C. & P. 521,
would now fall under s. 405, post. An instrument need

not be negotiable to be a " valuable security " under the

statute : R. v. John, 13 Cox, 100. See Austin and King's

cases, 2 East P. C. 602 ; R. v. Hart, 6 C. & P. 106;
R. v. Clark, R. & IR. 181; R. v. Watts, 6 Cox, 304; R. v.

Morton, 2 East P. C. 955 ; R. v. Dewitt, 21 N. B. 17; R.

v. Bowerman, 17 Cox, 151, [1891] 1 Q. B. 112. The
cheque of a firm before it is endorsed by the payee, and
while still in the hands of one of the members of the firm,

is not a valuable security within the meaning of this Act:

R. v. Ford, M. L. R. 7 Q. B. 413; but a receipt is: R. v.

Doonan, M. L.. R. 6 Q. B. 186.

Indictment wnder s. 353.- on a certain
valuable security, to wit, one bill of exchange for the pay-

ment of one hundred dollars (dravn ) unlawfully did,
for a fraudulent purpose, destroy and cancel (conceal or

obliterate), the said bill of exchange, being then due and

unsatisfied. (In another count detail the purpose.) •

Jpon an indictment for taking a record from its place

of deposit, with a fraudulent purpose, the mere taking is

evidence from which fraud ma~y fairly be presumed, unless

it be satisfactorily explained.
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The firat count charged the prisoner with stealing a
certain process of a court of record, to wit, a certain war-
rant of execution issued out of the county court of Berk-

shire, in an action wherein one Arthur was plaintiff and the

prisoner defendant. The second count stated that at the
time of committing the offence hereinafter mentioned, one
Brooker had the lawful custody of a certain process of a
court of record, to wit, a warrant of execution out of the
county court of that defendant intending to prevent

the due course of law, and to deprive Arthur of the rights,
benèfits and advantages from the lawful execution of the
warrant, did take from Brooker the said warrant, he,
Brooker, having then the lawful custody of it. Brooker
was the bailiff who had seized the defendant's goods, under
the said writ of execution. The prisoner, a day or two
afterwards, forcibly took the warrant out of the bailiff's
hand, and kept it. He then ordered him away, as having
no more authority, and, on his refusal to go, forcibly
turned him out. The prisoner was found guilty, and the
conviction affirmed upon a case reserved. Cockburn,
C.J., said: '' I think that the first count of the indictment
which charges larceny will not hold. There was no taking
lieri causa, but for the purpose of preventing the bailiff
from having lawful possession. Neither was the taking
(cimo fmrandi. I may illustrate it by the case of a man
who, wishing to strike another person, sees him cominng
along with a stick in his hand, takes the stick out of his
band, and strikes him with it. That would be an assault,
but not a felonious taking of the stick. There is, however,
a second count in the indictment which charges in effect
that the prisoner took the warrant for a fraudulent pur-
pose. The facts show that the taking was for a fraudulent
purpose. He took the warrant forcibly from the bailiff. in
order that he might turn him out of possession. That was
a fraud against the execution creditor, and was also con-
trary to the law. I am therefore of opinion that it amounts
to a fraudulent purpose within the enactment, and that the
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conviction must be affirmed " : R. v. Bailey, 12 Cox, 129.
Such a case would now fall under next section.

Maliciously destroying an information or record of the
police court is a felony within 32 & 33 V. c. 21, s. 18; 11.
v. Mason, 22 U. C. C. P. 246.

CONCEALING. (Ncwc).

354. Every one is guilty of an indictable offence and liable to two
years' imprisonment who, for any fraudulent purpose, takes, obtains, removes
or conceals anything capable of being stolen.

Fine, s. 958. See remarks and cases under ss. 343 and
353, ante. S. 26, c. 164, R. S. C. was confined to the
concealing of minerals.

Indictment.- on did unlawfully take (or

obtain, remove or conceal) ten bushels of oats, the property

of of the value of five dollars, for a fr'audulent
purpose, to wit, for the purpose of

BRINGING BY THIEF INTO CANADA oF ANYTHING STOLEN El.SEWHERE.

355. Every one is guilty of an indictable offence and liable to scrcn?

years' imprisonment who, haring obtained elsewchere than in Canada any
property by any act which, if done in Canada, would have amounted to theft,
brings such property into or has the samc in Canada. R. S. C. c. 161, s,
(Almended).

" Property " defined, s. 3: see R. v. Hennessey, 35
U. C. Q. B.'603.

The repealed section extended to property obtained by
false pretenses. There is no statutory enactment of this
kind in England: R. v. Prowes, 1 Moo. 349; R. v. Debruiel,
11 Cox, 207. One was proposed in the draft code.

Receiving in Canada property stolen abroad by any
other person does not fall under the above clause. It falls
under s. 314, ante.

On a charge of having in possession goods stolen in a
foreign country not always necessary to prove state of the
law in that country. Crown proved that prisoner had in
Canada property taken in another country under circm-
stances which would have made it felony in Canada if so
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Secs. 356-358] OTHER CASES. 397

taken there. Offence held proved. Allegation in indict-

ment that prisoner " feloniously had taken and carried

away,' the goods does not impose any additional burden

of proof on the Crown: R. v. Jewell, 6 Man. L. R. 460.

PUNrSHM3ENT IN OTHER CASES.

356. Every one is guilty of an indictable offenie and liable to seven

years' imprisonment who steals anything for the stealing of which no punish-

ment is otherwise provided, or conmits in respect thereof any offcse fJr which

he is liable to the same punishmeent as if he had siolen the saome.

:. The offender is liable to ten years' imprisonment if he has been

previouslY convicted of theft. R. S. C. c. 164, ss. 5, 6 & 85. (A mended).

As to previous convictions, see ss. 628, 676. The words

"any felony " stood in lieu of the word " theft " in the

repealed clause. The words in italics are superfluous.

PUNISHMENT WHEN VALUE EXCEEDS $200.

357. If the value of anything stolen, or in respect of which any offence

is comnitted for which the offender is liable to the same punishment as if ho

had stolen it, exceeds the sum of two hundred dollars, the offender is liable to

tro years' imprisonment, in addition to any punishment to which he is other-

ise liable for such offence. R. S. C. c. 164, s. 86. (A necndel).

The indietment must specially aver that the value

eseeeds two hundred dollars. The additional punishmc.nt
was seven years by the repealed clause, which also applied

to obtaining by false pretenses.

PART XXVI.

OBTAINING PROPERTY BY FALSE PRETENSES AND OTHER

CRIMINAL FRAUDS AND DEALINGS WITI PROPERTY.

DEFINITION.

358. A false pretense is a representation, either by words or otherwise,

of a matter of fact either present or past, which representation is known to the

person making it to be false, and which is made with a fraudulent intent to

imduce the person to whom it is made to act upon such representation.



2. Exaggefated nommendation or depreciation of the quality of anything
is not a false pretense, unless it is carried to such an extent as to amount to a
fraudulent misrepresentation of fact.

3. It is a question of fact whether such commendation or depreciation does
or does not amount to a fraudulent misrepresentation of fact.

Tbis definition is taken from the English draft, where
it is given as existing law.

PUNISHMENT.

359. Every one is guilty of an indictable offence and liable to three

years imprisonment who, with intent to defraud, by any false pretense,
cither directly or through the mediumo of any contract obtained by such fahse
pretense, obtains anything capable of being stolen, or procures anything capable
of being stolen to be delivered to any other person than himself. R. S. c.
c. 164, s. 77. (Amended).

As to what things are capable of being stolen, see
remarks under s. 353, ante.

The first part of this section is based on 24 & 25 V. c. 96,
s. 88, the second part on s. 89 of the Imperial Act.

Section 198 of the Procedure Act, which allowed a

conviction for obtaining under false pretenses on a trial for

larceny, and s. 196 of the same Act which enacted that on1

a trial for obtaining under false pretenses, if a larceny was

proved the defendant could nevertheless be found guilty of

the ôffence charged, bave not been re-enacted: BStephen's

Hist. 16-2; R. v. Adams, 1 Den. 88; R. v. Rudge, 18 Cox,
17; R. v. Bryan, 2 Russ. 664, note ; R. v. Solomons, 17
Cox, 93 ; R. v. Gorbutt, Dears. & B. 166.

By s. 711, upon an indictmexit under this section, the

jury may return a verdict of guilty of an attempt to commit

the offence charged, if the evidence warrants it: R. v.

Roebuck, Dears. & B. 24; R. v. Eagleton, Dears. 376,515;

R. v. Hensler, 11 Cox, 570; R. v. Goff, 9 U. C. C. P. 438.

By ss. 613 and 616 post, in indictments for obtaining or

attempting to obtain under false pretenses, a general intent

to defraud is a sufficient allegation, and it is not necessary

to allege any ownership of the chattel, money or valuable

security.
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To constitute the offence of obtaining goods by false

pretenses three elements are necessary. 1st, the statement

Upon which the goods are obtained must. be untrue; 2nd,
the prisoner must have known at the time he made the

statement that it was untrue; 3rd, th, goods must have

been obtained by reason and on the representation of that

false statement: R. v. Burton, 16 Cox, 62; see R. v.

Bucknaster and R. v. Solomons, Warb. Lead. Cas. 158,

160; R. v. Russett, 17 Cox, 534.

The distinction between larceny and false pretenses is

that, if by means of any trick or artifice the owner of pro-

perty is induced to part with the possession only, still mean-

ing to retain the right of property, the taking by such means

will amount to larceny; but if the owner part with not only

the possession of the goods,but the right of property in them

aiso, the offence of the party obtaining them will not be lar-

ceny, but the offence of obtaining goods by false pretenses.

Indictment.- that J. S., on unlawfully, and

with a fraudulent intent, did falsely pretend to one A. B.

that he, the said J. S., then was the servant of one O. K.,

of tailor, (the said O. K. then and long before being

well known to the said A. B., and a customer of the said

A. B. in his business and way of trade as a woollen

draper), and that he, the said J. S., was then sent by the
said O. K. to the said A. B. for five yards of superfine

woollen cloth, by means of which said false pretenses, the

said J. S. did then unlawfully and fraudulently obtain from

the said A. B. five yards of superfine woollen cloth.

A forim is given in schedule one, F. F.: see under s. 611.
Under s. 982, an indictment drawn upon that form is suffi-

cient. But, to avoid the necessity'of giving particulars,
whieh the court will not refuse to the defendant, ss. 616,

617, the false pretenses should be averred in the indictment.
It is not necessary, however, as heretofore, to aver that the
false pretenses were not true.
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The pretense must be set out in the indictment: R. v.

Mason, 2 T. R. 581 ; R. v. Goldsmith, 12 Cox, 479; see

now s. 616, post. And it must be stated to be false:

R. v. Airey, 2 East, 30. And it must be of some existing
fact ; a pretense that the defendant will do some act, or

that he has got to do some act is not sufficient : R. v

Goodhall, R. & R. 461; R. v. Johnston, 2 Moo. 254; R. v.

Lee, L. & C. 309. Where the pretense is partly a misre-

presentation of an existing fact, and partly a promise to do

some act, the defendant may be convicted, if the property is

parted with in consequence of the misrepresentation of fact,
although the promise also acted upon the prosecutor's mind:

R. v. Fry, Dears. & B. 449 ; R. v. West, Dears. & B. 575;

R. v. Jennison, L. & C. 157, Warb. Lead. Cas. 167.

Where the pretense, gathered from all the circumstances,
was that the prisoner had power to bring back the hus.

band of the prosecutrix, thouglh the words used were

merely promissory that she, the prisoner, would bring him

back, it was held a sufficient pretense of an existing fact,
and that it is not necessary that the false pretense should

be made in express words, if it can be inferred from all the

circumstances attending the obtaining of the property:

R. v. Giles, L. & C. 502.

Where the indictment alleged that the prisoner pre.

tended to A.'s representative that she was to give him

twenty shillings for B., and that A. was going to allow B. ten

shillings a week, it was held that it did not sufficiently

appear that there was any false pretense of an existing

fact: R. v. Henshaw, L. & C. 444.

An indietment alleged that the prisoner obtained a coat

by falsely pretending that a bill of parcels of a coat, value

£0 14s. 6d. of which £0 4s. 6d. had been paid on account,

and £0 10s. Od. only was due, was a bill of parcels of

another coat of the value of twenty-two shillings. The evi-

dence was that the prisoner's wife had selected the £0 14s.

6d. coat for him, subject to its fitting him, and had paid
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0 4s. 6d. account, for which she on received a bill of parcels

giving credit for that amount. On trying on the coat it

was found to be too small, and the prisoner was then mea-

sured for one to cost twenty-two shillings. When that was

made it was tried on by the prosecutor, who was not privy

to the former part of the transaction. The prisoner when

the coat was given to him handed/the bill of parcels for

the £0 14s. 6d. and also £0 10s. Od. to the prosecutor, saying

"There is £0 10s. Od. to pay." The bill was receipted, and

the prisoner took the twenty-two shillings oat away with

him. The prosecutor stated that believing the bill of par-

cels to refer to the twenty-two shillings coat he parted with

that coat on payment of £0 10s. Od. otherwise he should

not have done so: Held, that there was evidence to support

a conviction on the iudictment : R. v. Steels, 11 Cox, 5..

So the defendant may be convicted although the pre-

tense is of some existing fact, the falsehood of which might

have been 'ascertained by inquiry by the party defrauded:

B. v. Wickham, 10 A. & E. 34; R. v. Woolley, 1 Den. 559;

R. v. Ball, C. & M. 249; R. v. Roebuck, Dears. & B. 24;

or against which common prudence might have guarded:

R. v. Young, 3 T. R. 98; R. v. Jessop, Dears. & B. 442;

R. v. Hughes, 1 F. & F. 355. If, however, the prosecutor

knows the pretense to be false: R. v. Mills, Dears. & B.

205; or does not part with the goods in consequence of

defendant's representation : R. v. Roebuck, Dears. & B. 24;

or parts with them before the representation is made: R.
v. Brooks, 1 F. & F. 502; or in consequence of a represen-

tation as to some future fact : R. v. Dale, 7 C. & P. 352; or

if the obtaining of the goods is too remotely connected with

the false pretense, which is a question for the jury: R. v.

Gardner, Dears. & B. 40; R. v. Martin, 10 Cox, 383, Warb.

Lead. Cas. 173; or if the prosecutor continues to be

interested in the money alleged to have been obtained, as

partner with the defendant, R. v. Watson, Dears. & B. 348;

R. v. Evans, L. & C. 252; or the object of the false pretense
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4ALSE PRETENSES, ETC.

is something else than the obtaining of the money: R. v.

Stone, 1 F. & F. 311, the defendant cannot be convicted.

Falsely pretending that he has bought goods to a

certain anount, and presenting a check-ticket for them:

R. v. Barnes, 2 Den. 59 ; or overstating a sum due for dock

dues or custom duties: R. v. Thompson, L. & C. 233; will

render the prisoner liable to be convicted under the statute

(See reporter's note to this last case.)

The pretense need not be ·in words but may consist of

the acts and conduet of the defendant. Thus the giving a

cheque on a banker with whom the defendaut has no

account: R. v. Flint, R. & R. 460; R. v. Jackson, 3 Camp.

370; R. v. Parker, 2 Moo. 1; R. v. Spencer, 3 C. & P. 420:

R. v. Wickman, 10 A. & E. 34; R. v. Philpotts, 1 C. & K.

112; R. v. Freeth, R. &-R. 127 ; or the fraudulently assum.

ing the name of another to whom money is payable : R. v.

Story, R. & R. 81; R.v. Jones, 1 Den. 551; or the fraudulently

assuming the dress of a member of one of the universities,

is a false pretense within the statute: R. v. Barnard, 7 C.

& P. 784, Warb. Lead. Cas. 162.

The prisoner obtained a sum of money from the prose.

cutor by pretending that he carried on an extensive busi.

ness as an auctioneer and house agent, and that he wanted

a clerk, and that the money was to be deposited as security

for the prosecutor's honesty as such clerk. The jury found

that the prisoner was not carrying on that business at alil.

Held, that this was an indictable false pretense : R. v.

Crab, 11 Cox, 85; R. v. Cooper, 13 Cox, 617.

The defendant, knowing that some old country bank

notes had been taken by hiesuncle forty years before, and

that the bank had stopped payment, gave them to a man

to pass, telling him to say, if asked about them, that he

had taken them from a man he did not know. The man

passed the notes, and the defendant obtained value for

them. It appears that the bankers were made bankrupt.

Held, that the defendant was guilty of obtaining money by
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false pretenses, and that the bankruptcy proceedings need

not be proved: R. v. Dowey, 11 Cox, 115.

The indictment alleged that the prisoner was living

apart from her husband under a deed of separation, and

was in receipt of an income from ber husband, and that he

was not to be liable for her debts, yet that she falsely

pretended to the prosecutor that she was living with ber

hiusband, and was authorized to apply for and receive from

the prosecutor goods on the account and credit of her

husband, and that her busband was then ready and willing

to pay for the goods. The evidence at the trial was that

the prisoner went to the prosecutor's shop and selected the

goods, and said that ber husband would give a cheque for

them as soon as they were delivered, and that she would

send the person bringing the goods to her husband's office,
and that he would give a cheque. When all the goods were

delivered the prisoner told the man who delivered them to

go to her husband's office, and that he would pay for them.

The man went but could not see ber husband, and ascer-

tained that there was a deed of separation between the

prisoner and ber husband, which was shown to him. He

communicated what he had learned to the prisoner who

denied the deed of separation. The goods were shortly

after removed and pawned by the prisoner. The deed of

separation between the prisoner and her husband was put

in evidence, by which. it was stipulated that the husband
was not to pay ber debts; and it was proved that she was
living apart from her husband, and receiving an annuity
from him, and that she was also cohabiting with another
man. Held, that the false pretenses charged were
sufficiently proved by this evidence: R. v. Davis, 11 Cox,
181.

On an indictment for fraudulently obtaining goods in a
narket by falsely pretending that a roon had been taken
at which to pay the market people for their goods, the jury
found that the well known practice was for buyers to
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engage a room at a public house, and that the prisoner, pre-
tending to be a buyer, conveyed to the minds of the market
people that she had engaged such a room, and that they
parted with their goods on such belief : Held, there being
no evidence that the prisoner knew of such a practice
and the case being consistent with a promise only on her
part to engage such a room and pay for the goods there,
the conviction could not be sustained: R. v. Burrows, il
Cox, 258.

On the trial of an indictment against the prisoner for
pretending that his goods were unencunbered, and obtain.
ing thereby eight pounds from the prosecutor with intent
to defraud, it appeared that the prosecutor lent money to
the prisoner at interest, on the security of a bill of sale on
furniture, a promissory note of prisoner and another person
and a declaration made by prisoner that the furniture was
unencumbered. The declaration was untrue at the tinie it

was handed to the prosecutor, the prisoner having a few
hours before given a bill of sale for the furniture to
another person, but not to its full value: Held, that there
was evidence to go to the jury in support of a charge of
obtaining money by false pretenses: R. v. Meakin, il
Cox, 270.

A false representation as to the value of a business will

not sustain an indictment for obtaining money by false
pretenses. On an indictment for obtaining money by false
pretenses it appeared that the prisoner, on engaging an

assistant from whom he received a deposit, represented to
him that he was doing a good business, and that he had
sold a good business for a certain large sum, whereas the
business was worthless and he had been bankrupt: Held,

that the indictment could not be sustained upon either of

the representations: R. v. Williamson, Il Cox, 328.

It bas been seen, ante, that in R. v. Mills, Dears. & B. 205,
Warb. Lead. Cas. 172, it was held that the defendant

cannot be convicted if the prosecutor knows the pretense



to be false. The defendant, however, in such eases May,
under s. 711, post, be found guilty of an attempt to commit

the offence charged, or be, in the first instance, indicted

for the attempt. In R. v. Hensler, Il Cox, 570, the prisoner

was indicted for attempting to obtain money by false

pretenses in a begging letter. In reply to the letter the

prosecutor sent the prisoner five shillings; but he stated in

his evidence at the trial that lie knew that the statements

contained in the letter were untrue ; it was held, upon a

case reserved that the prisoner might be convicted, on this

evidence, of attempting to obtain money by falsé pretenses.

But an indictment for an attempt to obtain property by
false pretenses must specify the attempt: R. v. Marsh, 1

Den. 505. The proper course is to allege the false pretenses,
and to deny their truth in the same manner as in an indict-

ment for obtaining property by false pretenses, and then to

allege that by means of the false pretenses the prisoner

attempted to obtain the property; note by Greaves, 2

Russ. 698.

An indictment charged that the prisoner falsely pre-

tended that lie had got a carriage and pair, and expected it

down to T. that day or the next, and that he had a large

property abroad. The evidence was that the prisoner was

at E., assuming to be a man of position and wealth, but was

in a destitute condition, and could not pay his hotel and

other bills. That three days after lie came to T., and

induced prosecutor to part with goods on the representa-

tion that lie liad just corne from abroad and had shipped a

large quantity of wine to R., f rom England, and expected
his carriage and pair to come down, and that lie had taken

a large house at T., and was going to furnish it: Held,
that the false pretenses charged were sufficient in point of

law, and also that the evidence was sufficient to sustain a
conviction: R. v. Howarth, 11 Cox, 588.

Prisoner was indicted for obtaining from George Hislop,
the master of the workhouse of the Strand Union, one pint
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of milk and one egg, by falsely pretending that a certain.

child then brought by him had been by him found in

Leicester Square, whereas these facts were untrue. The

facts were that the prisoner was waiter at an hotel in

George Street, Hanover Square. A female servant there,
named Spires, had been delivered of a child by him, which

was put out to nurse. The child falling ill the nurse

brought it to the hotel, and the prisoner, saying that he

would find another nurse, took the woman with him to

Westminster, where the nurse put the child into his arms

and went away. He took it to the work-house of St.

Martin-in-the-Fields, which is in the Strand Union, an<Ì

delivered it to the Master, stating that he had found it in

Leicester Square. It was by the master delivered to the

nurse to be taken care of, and the nurse fed it with the pint

of milk and egg which was the subject of the charge of the

indictment as the property obtained by the false preterises

alleged : Held, that this evidence did not sustain the indict-

ment, and that the food given to the child was too remote

an object : R. v. Carpenter, Il Cox, 600.

In R. v. Walne, 11 Cox, 647, the conviction was also

quashed on the deficiency of the evidence, as no false

pretense of an existing fact was proved: see R. v:Speed, 15

Cox, 24.

Prisoner by falsely pretending to a liveryman that lie

was sent by another person to hire a horse for him for a

drive to E., obtained the horse. The prisoner returned in

the same evening but did not pay for the hire: Held, that

this was not an obtaining of a chattel with intent to defraud

within the meaning of the statute. To constitute such an

offence, there must be an intention to deprive the owner of

the property: R. v. Kilham, Il Cox, 561, Warb. Lead. Cas.

175. It nay, perhaps, be stealing now in Canada.

There may be a false pretense made in the course of a

contract, by which money is obtained under the contract:

R. v. Kenrick, D. & M. 208; R. v. Abbott, 2 Cox, 430;
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R. v. Burgon, Dears. & B. 11 ; as to weight or quantity of

«oods sold when sold by weight or quantity: R. v. Sher-

wood, Dears. & B. 251; R. v. Ragg, Bell, 214; R. v. Goss,

Bell, 208: R. v. Lees, L. & C. 418 ; R.,v. Ridgway, 3 F. & F.

838; but, in all such cases, there must be a misrepresenta-

tion of a definite fact.

But " puffing " or a mere false representation as to

quality is not indictable: R. v. Bryan, Dears. & B. 265, and

the comments upon it by the judges, in Ragg's case, Bell,

214; R. v. Pratt, 8 Cox, 334; see R. v. Foster, 13 Cox, 393.

Thus representing a chain to be gold, which turns out to be

made of brass, silver and gold, the latter very minute in

(luanitity, is not within the statute: R. v. Lee, 8 Cox, 233;

sed qacere ? And see Greaves' observations, 2 Russ. 664,

and R. v. Suter, 10 Cox, 577 ; and cases collected in R. v.

Bryan, Warb. Lead. Cas. 170.

It is not a false pretense, within the statute. that more

noney is due for executing certain work than is actually

due, for that is a mere wrongful overcharge: R. v. Oates,

Dears. 459. So, where the defendant pretended to a parish

officer, as an excuse for not working, that he had no clothes,

and thereby obtained some from the officer, it was held that

lie was not indictable, the statement being rather a false

exvcuse for not working than a false pretense to obtain

goods: R. v. Wakeling, R. & R. 504.

Where the prisoner pretended, first, that lie was a

single man, and next, that lie had a riglit to bring an action

for breach of promise, and the prosecutrix said that she was

induced to pay him money by the threat of the action, but

she would npt have paid it had she known the defendant

to be a married man, it was held that either of these two

false pretenses was sufficient to bring the case within the

statute: R. v. Copeland, Car. & M. 516.

Where the prisoner represented that lie was connected

with J. S., and that J. S. wa§ a very rich man, and obtained

goods by that false representation, it was held within the
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statute: R. v. Archer, Dears. 449. Obtaining by falsely
pretending to be a medical man or an attorney is within
the statute : R. v. Bloomfield, Car. & M. 537 ; R. v. Asterley,
7 C. & P. 191.

It is no objection that the moneys have been obtained
only by way of a loan: R. v. Crossley, 2 M. & Rob. 17;
2 Russ. 668, and R. v. Kilham, 11 Cox, 561.

Obtaining goods by false pretenses intending to pay
for them is within the statute: R. v. Naylor, 10 Cox, 149,
Warb. Lead. Cas. 169.

It must be alleged and proved that the defendant knew
the pretense to be false at the time of making it: R. v.
Henderson, 2 Moo. 192; R. v. Philpotts, 1 C. & K. 112;
R. v. Gray, 17 Cox, 299. After verdict, however, an
indictment following the words of the statute is sufficient:
R. v. Bowen, 3 Cox, 483; Hamilton v. R. in error, 2 Cox,
11. It is no defence that the prosecutor laid a trap to draw
the prisoner into the commission of the offence: R. v
Adamson, 2 Moo. 286; R. v. Ady, 7 C. & P. 140.

Upon a charge of obtaining money by false pretenses
it is sufficient if the actual substantial pretense, which is
the main inducement to part with the money, is alleged
in the indictment, and proved, although it may be shewn
by evidence that other matters not laid in the indictment
in some measure operated upon the mind of the prosecutor
as an inducement for him to part with his money: R. v.
Hewgill, Dears. 315. The indictment must negative the
pretenses by special averment, and the false pretense nust
be proved as laid. Any variance will be fatal, unless
amended: 3 Burn, 277. But proof of part of the pretense,
and that the money was obtained by such proof is suffi-
cient: R. v. Hill, R. & R. 190; R. v. Wickham, 10 A. & E.
34 ; R. v. Bates, 3 Cox, 201 ; see s. 616 and form F. F.,
sched one, under s. 611.

But the goods must be obtained by means of some of the
pretenses laid: R. v. Hunt, 8 Cdx, 495; R. v. Jones, 15
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Cox, 475. And where the indictment alleged a pretense

which in fact the prisoner did at first pretend, but the

prosecutor parted with his property in consequence of a

subsequent pretense, which was not alleged, it was held

that the evidence did not support the indictment: R. v.

Bulmer, L. & C. 476.

Where money is obtained by the joint effect of several

mis-statements, some of which are not and some are false

pretenses within the statute,the defendant may be convicted:

R. v. Jennison, L. & C. 157 ; but the property must be

obtained by means of one of the false pretenses charged,

and a subsequent pretense will not support the indictment:

R. v. Brooks, 1 F. & F. 502; see R. v. Lince, 12 Cox, 451.

Parol evidence of the false pretense' may be given,

although a deed between the parties, stating a different

consideration for parting with the money, is produced, such

deed having been made for the purpose of the fraud: R. v.

Adamson, 2 Moo. 286. So also parol evidence of a lost

written pretense may be given : R. v. Chadwick, 6 C. & P.

181. On an indictment for obtaining money from A.,
evidence that the prisoner about the same time obtained

money from other persons by similar false pretenses is not

admissible: R. v. Holt, 8 Cox, 411, Bell, 280. But other

false pretenses at other times to the same persons are

admissible, if they are so connected as to form one contin-

uing representation, which it is the province of the jury to

determine: R. v. Welman, Dears. 188, 6 Cox, 153. See R.

v. Durocher, 12 R. L. 697.

Inducing a person by a false pretense to accept a bill of

exchange is not within this section: R. v. Danger, Dears.

& B. 307; see R. v. Gordon, 16 Cox, 622 ; see s. 360, post.

A railway ticket obtained by false pretenses is within

the statute, R. v. Boulton, 1 Den. 508; R. v. Beecham, 5

Cox, 181; ss. 330, 359 ; and so is an order by the president

of a burial society on a treasurer for the payment of

money: R. v. Greenhalgh, Dears. 267.
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Where the defendant only obtains credit and not any
specific sum by .the false pretenses it is not within the
statute: R. v. Wavell,1 Moo. 224; R. v. Garrett, Dears. 232;
R. v. Crosby, 1 Cox, 10.

There must be an intent to defraud. Where C. B.'s
servant obtained goods from A.'s wife by false pretens'es, in
order, to enable B., his master, to pay himself a debt due
from A., on which he could not obtain payment from A., it
was held that-C. could not be convicted : R. v. Williams, 7
C. &. P. 354. But it is not necessary to allege nor-to
prove the intent to defraud any person in particular.
With intent to defraud are the words of the statute.

But these words " with intent to defraud" are a material
and necessary part of the indictment; their omission is
fatal, and cannot be remedied by an amendment inserting
them. By Lush, J., R. v. James, 12 Cox, 127 ; R. v. Davis,
18 U. C. Q. B. 180; R. v. Norton, 16 Cox, 59. At the trial
the court might, it seems, allow the amendment; s. 723, post.

An indictment for false pretenses charged that the
defendant falsely pretended that he had a lot of trucks of
coal at a railway station on demurrage, and that he required
forty coal bags. The evidence was that defendant saw
prosecutor and gave him his card, " J. W. and Co., timber
and coal merchants," and said that he was largely- in the
coal and timber way, and inspected some coal bags, but
objected to the price. The next day he called. again,
showed prosecutor a lot of correspondence, and said that he
had a lot of trucks of coal at the railway station under
demurrage, and that he wanted some coal bags imme-
diately. Prosecutor had only forty bags ready, and it was
arranged that defendant. was to have them, and pay for
them in a week. They were delivered to defendant, and
prosecutor said he let the defendant have the bags in con-
sequence of his having the trucks of coal under demurrage,
at the station ; there was evidence as to the defendant
having taken premises, and doing a small business in coal,
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but he had no trucks of coal on demurrage at the station.

The jury convicted the prisoner, and on a case reserved

the judges held that the false pretense charged was not too

renote to support the indictment, and that the evidence was

sufficient to maintain it: R. v. Willot, 12 Cox, 68.

The prisoner induced the prosecutor to buy a chain by

knowingly and falsely asserting, (inter alia), "it is a 15-

carat fine gold, and you will see it stamped on every link."

In point of fact, it was little more than 6-carat gold: Held,
upon a case reserved, that the above assertion was suffi-

cient evidence of the false representation of a definite

matter of fact to support a conviction for false pretenses:

R. v. Ardley, 12 Cox, 23; R. v. Bryan, Dears. & B. 265, was

said by the judges not to be a different decision, but that

there was in that case no definite matter of fact falsely

represented: see Warb. Lead. Cas. 170.

On an indictment for inducing the prosecutor, by means

of false pretenses, to enter into an agreement to take a field

for the purpose of brick-making, in the belief that the soil

of the field was fit to make bricks, whereas it was not, he

being himslf a brickmaker, and having inspected the field

and examined the soil : Held, that nevertheless, if he had

been induced to take the field by false and fraudulent

representations by the defendant of the specific matters of

fact relating to the quality and character of the soi, as, for

instance, that he had himself made good bricks therefrom,
the indictment would be sustained: Held, also, that it

would be sufficient, if he was partly and materially, though

not 'entirely, influenced by the false pretenses: R. v.

Enuglish, 12 Cox, 171.

If the possession only and not the property has been

passed by the prosecutor the offence is larceny and not

false pretenses: R. v. Radcliffe, 12 Cox, 474.

All persons who concur and assist in the fraud are
principals, though not present at the time of making the
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FALSE PRETENSES, ETC.

pretense or obtaining the property: R. v. Moland, 2 Moo.
276; R. v. Kerrigan, L. & C. 383.

On the last part of this s. 359, Greaves says: " This
clause is new. It is intended to meet all cases where any
person by means of any false pretense induces another to
part with property to any person other than the party
making the pretense. It was introduced to get rid of the

narrow meaning which was given to the word 'obtain' in

the judgments in R. v. Garrett, Dears. 232, according to

which it would have been necessary that the property
should either have been actually obtained by the party
himself, or for his benefit. * * This clause includes every
case where a defendant by any false pretense causes
property to be delivered 1o any other person, for the use

either of the person naking the pretense, or of any other

person. It, therefore, is a very wide extension of the law
as laid down in R. v. Garrett, and plainly includes every
case where any one, with intent to defraud, causes any
person by means of any false pretense to part with any

property to any person whatsoever."

Prisoner was indicted for an attempt to obtain money
from a pawnbroker by false pretenses, (inter alia) that a
ring was a diamond ring. To show guilty knowledge evi-
dence that he had shortly before offered other false articles

of jewellery to other pawnbrokers was held to be properly

admissible: R. v. Francis, 12 Cox, 612, Warb. Lead. Cas.

176.

Goods fraudulently obtained by prisoner on his cheque

on a bank where he had no funds: Held, that he cannot
be found guilty of having falsely represented that he had

money in the bank, but that he was guilty of falsely

representing that he had authority to draw the cheque, and

that they were good and valid orders for the payment of

money : R. v. Hazelton, 13 Cox, 1, Warb. Lead. Cas. 164.

See R. v. Holmes, 15 Cox, 343, as to where is the juris-

diction when offence is committed by a letter.
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GENERAL REMARKS.

Prisoner convicted of obtaining his wages by false

pretenses in representing falsely that he had performed a

condition precedent to his right to be paid : R. v. Bull, 13

Cox, 608.

The indictment must state the pretense which is pre-

tended to have been false, and must negative the truth of

the matter so pretended with precision: R. v. Kelleher, 14

Cox, 48. See . v. Perrott, 2 M. & S. 379 ; see s. 616 and

forin F. F., sched. one, under s. 611

Obtaining by false pretenses. What constitutes false

pretenses : R. v. Durocher, 12 R. L. 697 ; R. v. Judah, 7 L.

N. 385; R. v. Lavallée, 16 R. L. 299; R. v. Ford, M. L. R.

7 Q. B. 413.

To prove intent to defraud, evidence of similar frauds

having recently been practiced upon others is admissible:

R. v. Durocher, 12 R. L. 697.

An indictment for obtaining board under false pretenses

is too general: R. v. McQuarrie, 22 U. C. Q. B. 600.

A clause of a deed by which the borrower of a sum of

moxiey falsely decrares a property well and truly to belong

to him may constitute a false pretense : R. v. Judah, 8

L. N. 124.

On a trial for obtaining under false pretenses property

of a joint stock company, parol evidence that the company
has acted as an incorporated company is sufficient evidence

of its incorporation : R. v. Langton, 13 Cox, 345.

The prisoner who had been discharged from the service

of A. went to the store of D. and S. and represented herself

as still in the employ of A., who was in the habit of dealing
there, and asked for goods in A.'s name, which were put up

accordingly, but sent to A.'s house instead of being delivered
to the prisoner. The prisoner, however, went directly from
the store to A.'s house, and remaining in the kitchen with
the servant until the clerk delivered the parcel, snatched
it from the servant, saying " that is for me, I was going to
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see A." but, instead of going in to see A., went out of the

house with the parcel. Conviction for having obtained

goods from D. & S. by false pretenses, held good: R. v.

Robinson, 9 L. C. R. 278.

Where the prosecutor had laid a trap for the prisoner

who had written to induce him to buy counterfeit notes,

and prisoner gave him a box which he pretended contained

the notes, but which, in fact, contained waste paper and

received the prosecutor's watch and $50.

Held, that the prisoner was rightly convicted of obtain.

ing the prosecutor's property under false pretenses: R. v.

Corey, 22 N. B. Rep. 543; see R. v. Cameron, 23 N. S. 150.

OBTAINING VALUABLE SECURITY BY FALSE PRETENSES.

360. Every one is guilty of an indictable offence and liable to three

years' imprisonment who, with intent to defraud or injure any person by any
false pretense, causes or induces any person to execute, make, accept, endorse

or destroy the whole or any part of any valuable security, or to write, impress

or affix any name or seal on any paper or parchnent in order that it may after.

wards be made or converted into or used or. dealt with as a valuable security.

R. S. C. o. 164, s. 78. 24-25 V. c. 96, s. 90 (Imp.).

" Valuable security " defined, s. 3.

See remarks under s. 353. See ss. 613, 616, as to indict.

ment.

On the corresponding clause Greaves says: " This

clause is principally new; it will include such cases as R.

v. Danger, Dears. & B. 307."

Indictrment.- that A. B., on unlawfully,
knowingly and designedly did falsely pretend to one J. N.,
that by means of which false pretense the said A.

B. did then unlawfully and fraudulently induce the said

J. N. to accept a certain bill of exchange, that is to say, a

bill. of exchange for five hundred dollars, with intent

thereby then to defraud and injure the said J. N., whereas,

in truth and in fact (here negative the false pretenses).

Prisoner was indicted at the Court of Queen's Bench for

having induced, by false and fraudulent pretenses, one B.,

a farmer, to endorse a promissory note for $170.45 and
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Sec. 360] OBTAINING VALUABLE SECURITY.

moved to quash on the ground that the indictment did not

state that the endorsement in question had been declared

false in any manner by competent authority, etc., nor that

the said endorsement had been obtained for the purpose of

converting the said note or paper-writing into money-

Motion rejected. And a motion to quash, on the ground

that the crown prosecutor, representing the attorney gene-

ral, had refused to furnish to prisoner the particulars of the

faise pretenses charged, alkhough demanded, was refused:

R. v. Boucher, 10 R. L. 183.

Proof that the defendant had obtained from the

prosecutor a promissory note on a promise to pay the plain-

tiff -what he owed him out of the proceeds of the note when

discounted is not sufficient to sustain a conviction of ob-

taining a signature with intent to defraud under this sec-

tion: B. v. Pickup, 10 L. C. J. 310.

An indictment charging prisoner with unlawfully and

fraudulently, with intent to defraud them, inducing prose-

cutors to " make a certain valuable security," to wit, a

promissory note for £100 by the false pretense that he was

prepared to pay them or one of them £100; held good. It

nust be taken by necessary inference to allege a false

pretense of an existing fact, viz., that he was prepared to

pay prosecutors £100 and had the money ready for them

on their signing the note. It also showed the offence of

fraudulently causing a person to "make a valuable security"

under 24 & 25 V. c. 96, s. 90, thougl note might not be of

value until delivered to prisoner: R. v. Gordon, 23 Q. B. D.

354, 16 Cox, 622.

Prisoner fraudulently induced prosecutor to sign a con-

tract for seed wheat, representing that lie was agent of H.

named in contract. H. afterwards induced prosecutor to

give hin a note for price of wheat, though contract did not

provide for a note. Prosecutor swore lie gave note because

he had entered into the contract. Indictment for, by false

pretenses, fraudulently inducing prosecutor to write his
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naine on a paper so that it might be afterwards dealt
with as a valuable security; 2nd count, for procuring, by
false pretenses, prosecutor to deliver to H. a valuable
.security. Held, on case reserved, that charge of false

pretenses could be sustained as well as where the money
was obtained or note procured to be given through the
medium of a contract, as when obtained or procured with-
out a contract; that a note instead of money was given
did not relieve prisoner from consequences of his fraud:
giving of note was direct result of the fraud upon which the
contract was procured and that defendant was properly
convicted on 1st count under c. 174, s. 78. But held, that
note before delivery to H. was not a valùable security, but
only a paper on which prosecutor had written his naie so
that it might be used as such, and conviction on 2nd count
could not stand: R. v. Danger, Dears. & B. 307, followed:
R. v. Rymal, 17 0. R. 227.

Prisoner indicted on two counts. First, for obtaining
from H. a note with intent to defraud; second, inducing
H, to make a note with said intent. Evidence showed that
prisoner's agent obtained from H. an order on prisoner for
wheat which H. was to put out on shares and to pay
prisoner $240 on delivery, and equally divide balance of
proceeds with holder of order. Later, prisoner by false
and fraudulent representations as to quality of wheat, etc.,
induced H. to sign a note, telling him it would not be
negotiable. Evidence was given, subject to objection, of
similar f rauds on others, and that prisoner was pursuing a
series of like frauds. Prisoner was convicted.

Held, on case reserved, that conviction should be sus-
tained on second count, as evidence showed that H. signed
note on faith of representations made and not merely to

secure the carrying out of the contract; that it was
immaterial that a note was given when the order called
for cash, and that the evidence objected to was admissible:
R. v. Hope, 17 0. R. 463.
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csa. 361-363) PRETENDING TO INCLOSE MONEY.

FALSELY PRETENDING TO INCLOSE MONEY IN A LETER.

361. Every one is guilty of an indictable offence and liable to three

years' imprisonment who, wrongfully and with wilful falsehood, pretends or

alleges that he inclosed and sent, or caused to be inclosed and sent, in any post

letter any money, valuable security or chattel, which in fact he did not so

inclose and send or cause to be inolosed and sent therein. R. S. C. c. 164, s. 79.
(Amended).

This section is not in the English statutes: "Valuable

security " defined, s. 3. See s. 618, post, as to indictment

and.trial under.this section.

OBTAINING PASSAGE BY FALSE TicKETS.

362. Every one is guilty of an indictable offence and liable to six

months' imprisonment who, by means of any false ticket or order, or of any

other ticket or order, fraudulently and unlawfully obtains or attempts to obtain

any passage on any carriage, tramway or railway, or in any steam or other

vessel. R. S. C. c. 164, s. 81.

The clause provides for the offence and the attempt to

commit the offence. Under s. 711, )o8t, upon the trial of an

indictment for any offence the jury may convict of the

attenpt to commit the offence charged, if the evidence

warrants it.

CRIMINAL BREACH OF TRUST.

363. Every one is guilty of an indiotable offence and liable to seven

years' imprisonment who, being a trustee of any property for the use or benefit,

either in whole or in part, of some other person, or for any public or charitable

purpose, with intent to defraud. and in violation of his trust, converts any-

thing of which he is trustee to any use not authorized by the trust. R. S. C.

c.164, s. 65. 24-25 V. c. 96, s. 80, (Imp.).

See R. v. Cox, 16 0. R. 228 ; R. v. Stansfeld, 8 L. N. 123.

Section 197 of the Procedure Act, which allowed a con-

viction under this clause though a larceny was proved, has

not been re-enacted in express terms.

"Trustee " defined, s. 3.

By s. 547,post, no prosecution is to be commenced under

this section without the consent of the Attorney-General of

the province.

Indictrent.- that A. B., at on then

being the trustee of certain property under the will of

Cars. Law-27
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for a certain public (or charitable) purpose, to wit, for
unlawfully, with intent to defraud and in violation of his
trust, did convert and appropriate the same to a use not
authorized by the said trust, and for a purpose other than
the said public (or charitable) purpose, contrary to s. 363
of the Criminal Code of 1892.

PART XXVIII.

FRAUD.

Br DIRECTORS, ETC.

364. Every one is guilty of an indictable offence and liable to seven
years' imprisonment who, being a dirèctor, manager, public officer or meniber
of any body corporate or public company, with intent to defraud-

(a) destroys, alters, mutilates or falsifies any book, paper, writing or
valuable security belonging to the body corporate or public company; or

(b) makes, or concurs in making, any false entry, or omits or concurs in
omitting to enter any material particular, in any book of account or other
document. R. S. C. c. 164, 8. 68. 24-25 V. c. 96, s. 83 (Imp.).

"Valuable security " defined, s. 3.

Section 197 of the Procedure Act, which applied to the
repealed section, has not been re-enacted.

Sections 97 et seq. of the Banking Act, 53 V. c. 31, pro-
vide for offences by bank officers.

Indictment against a director for destroying or falsify-
ing books, etc.- that C. D., on then being a
director of a certain body corporate, called unlaw-
fully, with intent to defraud, did destroy (alter, or mati-
late, or falsify) a certain book (or paper, or writing, or
valuable security), to wit, belonging to the said body
corporate.

FRAUD. [Sec. 364



FALSE STATEMENT BY PROMOTERs, DIREoToRs, ETC.

365. Every one is guilty of an indictable offence and liable to five years'

imprisonment who. being a promoter, director, public officer or manager of any

body corporate or public company, either existing or intended to be formed,

makes, circulates or publishes, or concurs in making, circulating or publishing,
any prospectus, statement or account which he knows to be false in any material

particular, with intent to induce persons (wohether ascertained or not) to become

shareholders or partners, or with intent to deceive or defraud the members,

shareholders or creditors, or any of them (whether ascertained or not), of such

body corporate or public company, or with intent to induce any person to

intrust or advance any property to such body corporate or public company, or

to enter into any security for the benefit thereof. R. S. C. c. 164, s. 69

(Amended). 24-25 V. c. 96, s. 84 (Imp.).

The words in italics are new.

Fine, s. 958 ; " Property " and " public officer " defined,
s. 3.

Indictment against a director for publishing fraudu-

lent statements.- that before and at the time of the

committing of the offences hereinafter mentioned, C. D. was

a director of a certain public company, called and

that he, the said C. D., so being such director as aforesaid,
on did unlawfully circulate and publish a certain

statement and account, which said statement was false in

certain material particulars, that is to say, in this, to wit,
that it was therein falsely stated that (state the particulars),

he the said C. D., then well knowing the said written state-

ment and account -to- be false in the several particulars

aforesaid, with intent thereby then to deceive and defraud

J. N., then being a shareholder of the said publiê company
(or with intent ) . ( Add counts stating the

intent to be to deceive and defraud " certain persons to the

jurors aforesaid unknown, being shareholders of the said

public company," and aso varying the allegation of the in-

tent as in the section): see s. 616, post.

FALsE ACCOUNTING BY CLERKS. (New).

366. Every one is guilty of an indictable offence and liable to seven

years' imprisonment who, being or acting in the capacity of an officer, clerk,

or servant, with intent to defraud-

(a) destroys, alters, mutilates or falsifies any book, paper writing,
valuable security or document which belongs to or is in the possession of his
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employer, or has been received by him for or on behalf of his employer, or

concurs in so doing; or

(b) makes, or concurs in making, any false entry in, or omits or alters, or
concurs in omitting or altering, any material particular from, any such book,
paper writing, valuable security or document. 38-39 V. c. 24 (Imp.).

There should be a comma between paper and writing.

" Valuable security " and " writing " defined, s. 3.

Indictment.- that A. B., on, &c., at, &c., being
then clerk (officer, servant, or any person employed or act-
ing in the capacity of a clerk, officer, or servant) to C. D., did
then and whilst he was such clerk to the said C. D. as afore-
said, unlawfully, wilfully, and with intent to defraud,
destroy, to wit, by burning the saine (destroy, alter, mutil-
ate, or falsify) a certain book (any book, paper, writing,
valuable security, or document), to wit, a cash-book, which
said book then belonged to (which belongs to or is in the
possession of his employer, or has been received by him for

or on 1ehalf of his employer) the said C. D., his employer.

Second Count.-That the said A. B., on the day and in
the year aforesaid, being then clerk to the said C. D., did
then and whilst he was such clerk to the said C. D., as
aforesaid, unlawfully, wilfully, and with intent to defraud,
make (make or concur in making any false entry in, or
omit, or alter, or concur in omitting, or altering ane
qmaterial particular) a certain false entry in a certain book

(from, or in any such book, paper, writi.ng, valuable secu-
'rity,.or document), to wit, a cash book which said book

then belonged to the said C. D., his employer, by falsely
entering in such books under the date of a suin of

, as having been paid on that day to one E. F.,
whereas in truth and in fact the said sum. of was not
paid on the said day to the said E. F. as he, the said A. B.,
well knew at the time when he made such false entry as

aforesaid, and which said entry was in the words and

figures following (setting it out); see R. v. Butt, 15 Cox,

564.
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FALsE STATEMENT BY PUBLIC OFFICER. (New).

367. Every one is guilty of an indictable offence and liable to five years'

imprisonment, and to a fine not exceeding five hundred dollars, who, being an

officer, collector or receiver, intrusted with the receipt, custody or management

'f any part of the public revenues, knowingly furnishes any false statement or.

return of any sum of money collected by him.or intrusted to his care, or of any

balance of money in bis bands or under bis control.

This section is a re-enactment of 50 Geo. III. c. 59, s, 2,

with an increased punishment. It ought to form part of

tise preceding section.

ASSIGNING WITH INTENT TO DEFRAUD.

36S. Every one is guilty of an indictable offence and liable to a fine of

,iglt hundred dollars and to one year's imprisonment who-

(a) with intent to defraud bis creditors, or any of them,

(i) makes, or causes to be made, any gift, conveyance, assignment,

sale, transfer or delivery of bis property ;

(ii) removes, conceals or disposes of any of bis property ; or

(b) with the intent that any one shall so defraud bis creditors, or any one

of hem, receives any such property.' R. S. C. c. 173, s. 28.

This is a re-enactment of c. 26, s. 20, C. S. U. C. See

R. v. Henry, 21 0. R. 113.

DESTROYING BOOKS WITH INTENT TO DEFRAUD.

369. Every one is guilty of an indictable offence and liable to ten years'

imprisonment who, with intent to defraud bis creditors, or any of them, de-

stroys, alters, mutilates or falsifies -any of bis books, papers, writings or

securities, or makes, or is privy to the making of, any false or fraudulent entry

in any book of account or other document. R. S. C. c. 173, s. 27.

This is also taken from c. 26, C. S. U. C. Under the

repealed clafse the punishment was six months' imprison-

ment.
CONCEALING DEEDS OR INCUMBRANCES.

370. Every one is guilty of an indictable offence and liable to a fine, or

to two years' imprisonment, or to both, who being a seller or mortgagor of land,

or of any chattel, real or personal, or chose in action, or the solicitor or agent of

any such seller or mortgagor (and having been served with a written demand

of an abstract of title by or on behalf of the purchaser or mortgagee before the

completion of the purchase or mortgage) conceals any settlement, deed, will or

other instrument material to the title, or any encumbrance, from such

purchaser or mortgagee, or falsifies any pedigree upon which the title

depends, with intent to defraud and in order to induce such purchaser or

mortgagee to accept the title offered or produced to him. R. S. C. c. 164, s. 91.



422 FRAUD. [Secs. 371-374

No prosecution without leave of Attorney-General of
the Province; s. 548.

FRAUD IN REGISTRATION.

371. Every one is guilty of an indictalle offence and liable to three
years'imprisonment who, acting either as principal or agent, in any proceeding

t-> obtain the registration of any title to land or otherwise, or in any transaction

relating to land 'vhich is, or is proposed to be, put on the register, knowingly

and with intent to deceive makes or assists or joins in, or is privy to the mak.
ing of, any material false statement or representation, or suppresses, conceals,
assists or joins in, or is privy to the suppression, withholding or concealing

from, any judge or registrar, or any person employed by or assisting the
registrar, any material document, fact or matter of information. R. S. C.
c. 164, ss. 96 & 97.

This section, by the repealed Act, applied only to British
Columbia.

Fine, s. 958.

FRAUDULENT SALES, HYPOTRECATIONS, SEIZURES, ETC.

372. Every one is guilty of an indictable offence and liable to one year's
imprisonment, and to a fine not exceeding two thousand dollars, who, knowing
the existence of any unregistered prior sale, grant, mortgage, hypothec,
privilege or encumbrance of or upon any real property, fraudulently makes
any subsequent sale of the same, or of any part thereof. R. S. C. c. 164, ss. 92
& 93.

See R. v. PaliLser, 4 L. C. J. 276.

373. Every one who pretends to hypothecate, mortgage, or otherwise
charge any real property to which he knows he has no legal or equitable titie
is guilty of an indictable offence and liable to one year's imprisonment, and to
a fine not exceeding one htndred dollars.

2. The proof of the ownership of the real estate rests with the person so

pretending to deal with the same. R. S. C. c. 164, ss. 92 & 94.

374. Every one is guilty of an indictable offence and liable to one year's
imprisonment who, in· the province of Qucbec, wilfully causes or procures to be
seized and taken in execution any lands and tenements, or other real property,
not being, at the time of such seizure, to the knowledge of the person causing
the same to be taken in execution, the bona fde property of the person or
persons against whom, or whose estate, the execution is issued. R. S. C.
c. 164, ss. 92 & 95.

Fine, s. 958. These three sections, by the repealed sta-
tute, applied only to the Province of Quebec. Why s. 374

has also not been either extended to the other Provinces or

repealed, has not been explained.



Secs. 375, 376] UNLAWFUL DEALINGS.

UNLAWFUL DEALINGS WTTH GOLD.

375. Every one is guilty of an indictable offence and liable to two years'

imprisonment, who-

(a) being the holder of any lease or license issued under the provisions of

any Act relating to gold or silver mining, or by any persons owning land sup-

posed to contain any gold or silver, by fraudulent device or contrivance

defrauds or attempts to defraud Her Majesty, or any person, of any gold,
silver or money payable or reserved by such lease, or, with such intent as

aforesaid, conceals or makes a false statement as to the amount of gold or

silver procured by him ; or

(b) not being the owner or agent of the owners of mining claims then

being worked, and not being thereunto authorized in writing by the proper
officer on that behalf named in any Act relating to mines in force in any

province of Canada, sells or purchases (except to or from such owner or autho-

rized person) any quartz containing gold, or any smelted gold or silver, at or

within three miles of any gold district or mining district, or gold mining

division; or

(c) purchases any gold in quartz, or any unsmelted or smelted gold or

silver. or otherwise unmanufactured gold or silver, of the value of one dollar

or upwards (except from such owner or authorized person), and does not, at the

same time, execute in triplicate an instrupent in writing, stating the place

and time of purchase, and the quantity, quality and value of gold or silver so

purchased, and the name or names of the person or persons from whom the

same was purchased, and file the same with such proper officer within twenty

days next after the date of such purchase. R. S. C. c. 164, ss. 27, 28 & 29.

Fine, s. 958; s. 569 for search warrant, and s. 621 for

indictment.
WAREHOUSEMEN GiviNG FALSE RECEIPTS.

376. Every one is guilty of an indictable offence and liable tothree

years'imprisonment, who-

(a) being the keeper of any warehouse, or a forwarder, miller, master of

a vessel, wharfinger, keeper of a cove, yard, harbour or other place for storing

timber, deals, staves, boards, or lumber, curer or packer of pork, or dealer in

wool, carrier, factor, agent or other person, or a clerk or other person in his

employ, knowingly and wilfully gives to any person a writing purporting to

be a receipt for, or an acknowledgment of, any goods or other property as
having been received into his warehouse. vessel, cove, wharf, or other place,

or in any such place aliout which he is employed, or in any other manner

received by him, or by the pserson in or about whose business he is employed,

before the goods or other property named in such receipt, acknowledgment or

writing have been actually delivered to or received by him as aforesaid, with
intent to mislead, deceive, injure or defraud any person, although such

person is then unknown to him ; or

(b) knowingly and wilfully accepts, transmits or uses any such false

receipt or acknovledgment or writing. 'R. S. C. c. 164, s. 73.

Fine, s. 958 ; see s. 379. This is not in the Imperial Act.
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FRAUDS IN TRADE, ETC.

377. Every one is guilty of an indictable offence and liable to three

years' imprisonment, who--

(a) baving, in his name, shipped or delivered to the keeper of any ware-

bouse, or to any other factor, agent or carrier, to be shipped or carried, any
merchandise upon which the consignee bas advanced any money or given any

valuable security afterwards, with intent to deceive, defraud or injure such

consignee, in violation of good faith, and without the consent of such

consignee, makes any disposition of such merchandise different from and

inconsistent with the agreement made in that behalf between him and such

consignee at the time of or before such money was so advanced or such

negotiable security so given ; or

(b) knowingly and wilfully aids and assists in making such disposition for

the purpose of deceiving, defrauding or injuring suok consignee.

2. No person commits an offence under this section who, before making
such disposition of such merchandise, pays or tenders to the consignee the full

amount of any advance made thereon. R. S. C. c. 164, s. 74.

Fine, s. 958: see s. 379. This is not in the Imperial
Act.

OTHER FRAUDs.

378. Every person is guilty of an indictable offence and liable to three

years' imprisonment who-

(a) wilfully makes any false statement' in any receipt, certificate or

acknowledgment for grain, timber or other goods or property which can be

used for any of the purposes mentioned in The Bank Act; or

(b) having given, or after any clerk or person in his employ has, to his

knowledge, given, as having been received by him in any mill, warehouse,
vessel, cove or other place, any such receipt, certificate or acknowledgment for

any such grain, timber or other goods or property,-or having obtained any

such receipt, certificate or acknowledgment, and after having endorsed or

assigned it to any bank or person, afterwards, and without the consent of the

holder or endorsee in writing, or the production and delivery of the receipt,
certificate or acknowledgment, wilfully alienates or parts with, or does not

deliver to such holder or owner of such receipt, certificate or acknowledgment,

the grain, timber, goods or other property therein mentioned. R. S. C. c. 164,
s. 75.

Fine, s. 958; see next section. This is not in the Im-

perial Act.

379. If any offence mentioned in any of the three sections next

preceding is committed by the doing of anything in the name of any firm,

company or co-partnership of persons, the person by whom such thing is

actually done, or who connives at the doing thereof, is guilty of the offence,

and not any other person. R. S. C. c. 164, s. 76.

Section 197 of c. 174, R. S. C., which applied to the three

preceding sections, bas not been re-enacted.
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SELLING WBECKs, ETC.

3§O. Every one'is guilty of an indictable offence and liable to seven years'

imprisonment who, not having lawful title thereto, sells any vessel or wreck

found within the limits of Canada. R. S. C. e. 81, s. 36 (d).

"Wreck " defined, s. 3.

OTHER OFFENCES RESPECTING WRECK.

3§1. Every one is guilty of an indictable offence and liable, on convic-

tion on indictment to two years' imprisonment, and on sumrmary conviction

before two justices of the peace to a penalty of four hundred dollars or six

months' inprisonment, with or without hard labour, who-

(a) secretes any wreck, or defaces or obliterates the marks thereon, or uses

means to disguise the fact that it is wreck, or in any manner conceals the

character thereof, or the fact that the same is such wreck, from any person

entitled to inquire into the sanie; or

(b) receives any wreck, knowing the sane to be wreck, from any person,

other than the owner thereof or the receiver of wrecks, and does not within
forty-eight hours inform the receiver thereof;

(c) offers for sale or 4herwise deals with any wreck, knowing it to be

wreck, not having a lawful title to sell or deal with the same; or *

(d) keeps in his possession any wreck, knowing it to be wreck, without a

lawful title so to keep the sanie, for any time longer than the time reasonably

necessary for the delivery of the same to the receiver ; or

(e) boards any vessel which is wrecked, stranded or in distress against the

will of the master, unless the person so boarding is, or acts by command of, the
receiver. R. S. C. c. 81, s. 37.

OFFENCES-MARINE STOREs-PUBLC STORES, ETC.

382. Every person who deals in the purchase of old marine stores of any

description, including anchors, cables, sales, junk, iron, copper, brass, lead and

other marine stores, and who, by hinself or bis agent, purchases any old

marine stores from any person under the age of sixteen years, is guilty of an.

offence and liable, on summary conviction, to a penalty of four dollars for the
first offence and of six dollars for every subsequent offence.

2. Every such person who, by hiniself or his agent, purchases or receives

any old marine stores into bis shop, premises or places of deposit, except in the
day-time between sunrise and sunset, is guilty of an offence and liable, on sum-
mary conviction, to a penalty of five dollars for the first offence and of seven
dollars for every subsequent offence.

3. Every person, purporting to be a dealer in old marine stores, on whose

premises any such stores which were stolen are found secreted is guilty of ar
indictable offence and liable to five years' imprisonment. R. S. C. c. 81, s. 35.

3I3. In the next six sections, the following expressions bave the mean-
ing assigned to them herein:

(a) The expression "public depgrtment " includes the Admiralty and the-
War Department, and also any public department or office of the Government
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of Canada, or of the public or civil service thereof, or any branch of such
department or office;

(b) The expression "public stores " includes all stores under the car,
superintendence or control of any public department as herein defined, or of
any person in the service of such department;

(c) The expression "stores *' includes all goods and chattels, and any single
store or article. 50-51 V. c. 45 s. 2.

Section 570, as to search-warrant.

The Imperial statute on public stores is 38 & 39 V. c. 25.

384. The following marks may be applied in or on any public stores to
denote Her Majesty's property in such stores, and it shall be lawful for any
public department, and the contractors, officers and workmen of such depart.
ment, to apply such marks, or any of them, in or on any such stores:-

Marks appropriated for Her Majesty's use in or on Naval, Military, Ordnance.
Barrack, Rospital and Victualling Stores.

STORES. MARKS.
Hempen cordage and wire rope. White, black or coloured threads laid

up with the yarns and the wire,
respectively.

Canvas, fearnought, hammocks and A blue line in a serpentine forn.
seamen's bags.

Bunting. A double tape in the warp.
Candles. Blue or red cotton threads in each

wick or wicks of red cotton.
Timber, metal and other stores not The broad arrow, with or without th'

before enumerated letters W. D.

Marks appropriated for use on Stores, the property of Her Majesty in the right .

Her Government of Canada.

STORES. MARKS.

Public stores. The name of any public department,
or the word " Canada," either alone
or in combination with a Crown or
the Royal Arms.

50-51 V. c. 45, s. 3. 53 V. c. 38.

385. Every one is guilty of an indictable offence and liable to twro year.
imprisonment who, without lawful authority the proof of which shall lie un

him, applies any of the said marks in or on any public stores. 50-51 V. c. 43.
.s. 4.

Fine, s. 958 ; see s. 709 as to offences under this and tie
four next following sections.

Indictment.- that A. B., on the day of

, unlawfully and without lawful authority

applied a certain mark, to wit, a double tape in the warp,
in and on certain stores, to wit, five hundred yards of

bunting.



Ses. 386-388] OFFENCES-MARINE STORES, ETC.

386. Every one is guilty of an indictable offence and liable to two years'

imprisonment who, with intent to conceal Her Majesty's property in any

public stores, takes out, destroys or obliterates, wholly or in part, any of the

said marks. 50-51 V. c. 45, s. 5.

Fine, s. 958.

Indictment.- The jurors for our lady the Queen

present that J. S., on the first day of June, in the year of

Our Lord , unlawfully, with intent to conceal Her

Majesty's propéty in the stores hereinafter mentioned,

tbok out (" takes out, destroys, or obliterates, wholly or in

part ") from 100 yards of canvas, which said canvas was

then stores of and belonging to Her Majesty, and under the

care, superintendence and control of the (as the case may

be), a certain mark, to wit, a blue line in a serpentine form,

wJiich said mark was then applied on the said canvas in

order to denote Her said Majesty's property therein.

387. Every one who, without lawful authority the proof of which lies

on him, receives, possesses, keeps, sells or delivers any ·public stores bearing

any such mark, is guilty of an indictable offence and liable on conviction on

indictment to one year's imprisonment and, if the value thereof does not

èxceed twenty-five dollars, on summary conviction, before two justices of the

peace, to a fine of one hundred dollars or to -six months' imprisonment, with or

without hard labour. 50-51 V. c. 45, ss. 6 & 8.

Fine, s. 958.

Iwlictmrent.- that T. V., on the day of

, without lawful authority, unlawfully possessed

("receives, possesses, keeps, sells, or delivers ") five hundred

yards of canvas, which said canvas was then naval stores of

anol belonging to Her Majesty, and then bore a certain

mark ("any such mark as aforesaid,"), to, wit, a blue line

in a serpentine form, then applied thereon, in order to

denote Her Majesty's property in naval stores so marked,
the said T. V., then well knowing the said canvas to bear

the said mark.

388. Every one, not being in Her Majesty's service, or a dealer in

marine stores or a dealer in old metals, in whose possession any public stores

bearing any such mark are found who, when taken or summoned before two

justices of the peace, does not satisfy such justices that-he came lawfully by
sucli stores so found, is guilty of an offence and liable, on summary conviction,
to a fine of twenty-five dollars ; and

427
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2. If any sucb person satisfies such justices that he came lawfully by the
stores so found, the justices, in their discretion, as the evidence given or the

circumstances of the case require, may summon before them every person
through whose hands such stores appear to have passed ; and

3. Every one who has had possession thereof, who does not satisfy such
justices that he came lawfully by the same, is liable, on summary conviction of
having had possession thereof, to a fine of twenty-five dollars, and in defaust
of payment to three months' imprisonment with or without hard labour.
50-51 V. c. 45, s. 9.

Having in possession, defined, s. 3.

3S9. Every one who, without permission in writing from the Admiralty,
or from some person authorized by the Admiralty in that behalf, creeps,
sweeps, dredges, or otherwise searches for stores in the sea, or any tidal or
inland water, within one hundred yards from any vessel belonging to Her
Majesty, or in Her Majesty's service, or from any mooring place or anchoring
place appropriated to such vessels, or from any mooring belonging to Her
Majesty, or from any of Her Majesty's wharfs or docks, victualling or steani
factory yards, is guilty of an offence and liable, on summary conviction before
two justices of the peace, to a fine of twenty-five dollars, or to three monthb

imprisonment, with or without hard labour. 50-51 V. c. 45, ss. 11 & 12.

RECEIVING SOLDIERS' OR SAILORS' NECESSARIES.

390. Every one is guilty of an indictable offence and liable on convie.

tion on indictment to five years' imprisonment, and on summary conviction

before two justices of the peace to a penalty not exceeding forty dollars, and
not less than twenty dollars and costs, and, in default of payment, to six
months' imprisonment, with or without hard labour, who-

(a) buys, exchanges or detains, or otherwise receives from any soldier,
miilitiaman or deserter any arms, clothing or furniture belonging to Her
Majesty, or any such articles belonging to any soldier, militiaman or deserter

as are generally deemed regimental necessaries according to the custom of the

army ; or

(b) causes the colour of such clothing or articles to be changed; or

(c) exchanges, buys or receives from any soldier or militiaman any pro
visions, without leave in writing from the officer commanding the regiment or
detachment to which such soldier belongs. R. S. C. c. 169, ss. 2 & 4.

391. Every one is guilty of an indictable offence and liable, on convic-

tion on indictment, to five years' imprisqnment, and on summary conviction

before two justices of the peace to a penalty not exceeding one hundred and

twenty dollars, and not less than twenty dollars and costs, and in default of

payment to six months' imprisonment, who buys, exchanges or detains, or

otherwise receives, f rom any seaman or marine, upon any account whatsoever,
or has in bis possession, any arms or clothing, or any such articles, belonging

to any seaman, marine or deserter, as are generally deemed necessaries accord-

ing to the custom of the navy. R. S. C. c. 169, ss. 3 & 4.

Fine, s. 958. " Having in possession " defined, s. 3: see

next section. These four sections, 390, 391, 392, 393, should

form only one.
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392. Every one is guilty of an indictable offence who detains, buys,

exchanges, takes on pawn or receives, from any seaman or any person acting
for a seaman, any seaman's property, or solicits or entices any seaman, or is

einployed by any seaman to sell, exchange or pawn any seaman's property,

unless he acts in ignorance of the same being seainan's property, or of the

person with whom he deals being or acting for a seaman, or unless the same

a sold by the order of the Admiralty or Commander-in-Chief.

2. The offender is liable, on conviction on indictment to five years'

imnprisonment, and on summary conviction to a penalty not exceeding one
hundred dollars; and for a second offence, to the saine penalty, or, in the

discretion of the justice, to six months' imprisonient, with or without hard

abour.
3. The expression " seaman " means every person, not being a commis-

sioned, warrant or subordinate officer, who is in or belongs to Her Majestys

îsvy, and is borne on the books of any one of Her Majesty's.ships in commis-

on, and every person, not being an officer as aforesaid, who, being borne on

the books of any hired vessel in Her Majesty's service, is, by virtue of any Act

of Parliament of the United Kingdom for the timé being in force for the dis-

cipline of the navy, subject to the provisions of such Act.

4. The expression " seaman's property " means any clothes, siops, medals.

ircessaries or articles usually deemed to be necessaries for sailors on board

ship, which belong to any seaman.

5. The expression " Admiralty " means the Lord Righ Admiral of the

United Kingdom, or the Commissioners for executing the office of Lord High

Admiral. R. S. C. c. 171, ss. 1 & 2.

393. Every dhe in whose possession any seaman's property is found who

does not satisfy the justice of the peace before whom he is taken or summoned

tat he came by such property lawfully is liable, on summary conviction, to a

tre of twenty-five dollars. R. S. C. c. 171, s. 3.

"lHaving in possession " defined, s. 3.

CoNsPiaAcY To DEFRAUD. (New).

394. Every one is guilty of an indictable offence and liable to seven

years'imprisonment who conspires with any other person, by deceit or false-

hood orother fraudulent means, to defraud the public orany person, ascertained

or unascertained, or to affect the public market price of stocks, sharee,

merchandise or anything else publicly sold, whether such deceit or falsehood
er other fraudulent means would or would not amount to a false pretense as

heresbefore defined.

Sections 613, 616, as to indictment.

This is a common law nisdemeanour;

Indictment.- that A. B. and C. D., on un-

lawfully, fraudulently and deceitfully did conspire and

agree together to defraud the public by falsely 3
Chit. 1139, 1164.



A conspiracy for concealing treasure trove might, per-

haps, be indictable under.this section. By s. 3, the word

person includes Her Majesty. As to the offence of conceal-

ing treasure trove, see R. v. Thomas, Warb. Lead. Cas. 79,

CHEATING AT PLAY, ETc.

395. Every one is guilty of an indictable offence and liable to three years'

imprisonment who, with intent to defraud any person, cheats in playing at

any game, or in holding the stakes, or in betting on any event. R. S. C. c.164,
s. 80. (Amended). 8-9 V. c. 109, s. 17 (Imp.).

Fine, s. 958; ss. 613, 616, as to indictment.

Indictment.- that A. B., on in playing at

and with cards (any gane) unlawfully did, with intent to

defraud C. D., and others, cheat, (or unlawfully did by

fraud and cheating win from the said C. D. a sum of onie

hundred dollars.)

See R. v. Moss, Dears. & B. 104; R. v. Hudson, Bell,
263 ; R. v. Rogier, 2 D. & R. 431 ; R. v. Bailey, 4 Cox, 392;

R. v. O'Connor, 15 Cox, 3.

The Imperial Act, 14 & 15 V. c. 100, s. 29 (Lord Camp.

bell's Act,) also provides for the punishment of cheats,
frauds and conspiracies, not otherwise specially provided

for.

In R. v. Roy, 11 L. C. J. 89, Mr. Justice Drummond

said: " The only cheats or frauds punishable at comnon

law are the fraudulent obtaining of the property of another

by any deceitful and illegal practice, or token, which afects

or may zffect the public, or such frauds as are levellel

against the public justice of the realm."

It is not every species of fraud or dishonesty in trans-

actions between individuals which is the subject matter of

a criminal charge at common law : 2 East; P. C. 816.

Fraud, to be the object of criminal prosecution, nust be

of that kind which in its nature is calculated to defraud

numbers, as false weights or measures. false tokens, or

where there is a conspiracy; per Lord Mansfield: B. v.

Wheatly, 2 Burr. 1125.

FIRAUD. [Sec. 39à



So cheats, by means of a bare lie, or false affirmation in
aprivate transaction, as if a man selling a sack of corn
falsely affirms it to be a bushel, where it is greatly defi-
cient, has been holden not to be indictable: R. v. Pinkney,

2 East, P. C. 818.

Sa, in R. v. Channell, 2 East, P. C. 818, it was held that
a miller charged with illegally taking and keeping corn
could not be criminally prosecuted.

And in R. v. Lara, cited in 2 East, P. C. 819, it was held

that selling sixteen gallons of liquor for and as eighteen
gallons, and getting paid for the eighteen gallons, was an
unfair dealing and an imposition, but not an indictable

offence.

The result of the cases appears to be, that if a man sell

byfalse weiqhts, though only to one person, it is an indict-
able offence, but if, without false weights, he sell, even to
many persons, a less quantity than he pretends to do, it is
not indictable: 2 Russ. 610 ; R. v. Eagleton, Dears. 376,
515.

If a man, in the course of his trade, openly and publicly

carried on, were to put a false mark or token upon an
article, so as to pass it off as a genuine one, when in fact it
was only a spurious one, and the article was sold and
money obtained by means of ·that false token or mark, that
woùld be a cheat at common law, but the indictment, in
such a case, must show clearly that it was by means of
such false token that the defendant obtained the money:
by Chief Justice Cockburn, in R. v. Closs, Dears. & B. 460.

Offences of this kind would now generally fall under the
" Trade Marks Oftences," s. 443, post.

Frauds and cheats by- forgeries or false pretenses are
also regulated by statute.

All frauds affecting the crown or the public at large are
indictable, though arising out of a particular transaction or
contract with a private party. So the giving to any person

CHEATIN-ýG AT PLAY, ETC. 431sec. 395]



unwholesome victuals, not fit for a man to eat, lucri causa,
or from malice and deceit is an indictable misdemeanour:
2 East, P. C. 821, 822. And if a baker sell bread contain.
ing alum in a shape which renders it noxious, although he
gave directions to his servants to mix it up in a rnanner
which would have rendered it harmless, he commits an
indictable offence; he who deals in a perilous article must
be wary how he deals; otherwise, if he observe not proper
caution, he will be responsible. The intent to injure in,
such cases is presumed, npon the universal principle that
when a man does an act of which the probable consequence
may be highly injurious, the intention is an inference of
law resulting from doing the act: R. v. Dixon, 3 M. & S. I.

If a person maim himself in order to have a more spe-
cious pretense for asking charity, or to prevent his being
-enlisted as a soldier, he may be indicted: 1 Hawk. 108.

In indictments for a cheat or fraud at comnion law it is
not sufficient to allege generally that the cheat or fraud
was effected by means of certain false tokens or false pre-
tenses, but it is necessary to set forth what the false tokens
or pretenses were, so that the court may see if the false
tokens or pretenses are such within the law: 2 East, P. C.
837. But the indictment will be sufficient if upon the
whole it appears that the money has been obtained by
rneans of the pretense set forth, and that such pretense
was false: 2 East, P. C. 838 ; see s. 616, post.

It would seem that s. 838, post, does not apply to cheats
and frauds at common law, and that, therefore, the court
has no power of awarding restitution of the property
fraudulently obtained, upon convictions on indictments
,other than those brought for stealing or receiving stolen

property: 2 East, P. C. 839.

Upon an indictment for any offence, if it appears to tle

jury upon the evidence that the defendant did not complete

the offence charged, but that he was guilty only of an

432 FRAUD. [Sec 9
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attempt to commit the same, the jury may convict of the

attempt : s. 711, post.

PRACTISING WITCHCRAFT, ETC. (Neto).

396. Every one is guilty of an indictable offence and liable to one year's:

imprisofinent who·pretends to exercise or use any kind of witchcraft, sorcery,,

enchantment or conjuration, or undertakes to tell fortunes, or pretends fron

his skill or knowledge in any occult or crafty science, to discover where or in.

what manner any goods or chattels supposed to have been stolen orlost may be-

found.

Fine, s. 958.-This section is a re-enactment of 9 Geo. IL.

c. 5, s. 4: see R. v. Milford, 20 O. R. 306; 2 Stephen's;

Hlist. 430.
ROBBERY.

The crime of robbery is a species of theft, aggravated by

the circurnstances of a taking of the property from the

person or whilst it is wnder the protection of the person

by neans either of violence " or " putting infear : 4th Rep.

Cr. L. Commrs. LXVII.

Robbery is larceny committed by violence from the

person of one put in fear: 2 Bishop, Cr. L. 1156.

To constitute this offence there must be: 1. A larceny

embracing the sane elements as a simple larceny; 2. vio--

lence, but it need only be slight for anything which calls.

out resistance is sufficient, or, what will answer in place of

actual violence, there must be such demonstrations as put

the person robbed in fear. The demonstrations of fear

must be of a physical nature; and 3. the taking must be

from what is technically called the "person," the meaning

of which expression is, not that it must necessarily be from

the actual contact of the person, but it is sufficient if it is

from the personal protection and presence: Bishop, Stat.

Cr. 517.
1. Larceny.-Robbery is a compound larceny, that is, it

is larceny aggravated by particular circumstances. Thus,
the indictment for robbery must contain the description of

the property stolen as in an indictment for larceny; the

ownership must be in the same way set out, and so of the

Calm. LAW-28



ROBBERY.

rest. Then if the aggravating matter is not proved at the
trial the defendant may be convicted of the simple larceny.
If a statute makes it a larceny to steal a thing of which
there could be no larceny at common law then it becomes,
by construction of law, a robbery to take this thing forci-
bly and feloniously from the person of one put in fear: 2
Bishop, Cr. L. 1158, 1159, 1160. An actual taking either
by force or upon delivery must be proved, that is, it must
appear that the robber actually got possession of the goods.
Therefore if a robber cut a man's girdle in order to get his
purse, and the purse thereby fall to the ground, and the
robber run off or be apprehended before he can take it up,
this would not be robbery, because the purse was never in
the possession of the robber: 1 Hale, P. C. 553.

But it is immaterial whether the taking were by force
or upon delivery, and if by delivery it is also immaterial
whether the robber have compelled the prosecutor to it by
a direct demand in the ordinary way,or upon any colourable
pretense.

A carrying away must also be proved as in other cases
of larceny. And therefore where the defendant, upon
meeting a man carrying a bed, told hii to lay it down or
he would shoot him, and the man accordingly laid down
the bed, but the robber, before he could take it up so as to
remove it from te place where it lay, was apprehended,
the judges held that the robbery was not complete: R. v.

Farrell, 1 Leach, 322.

But a momentary possession, though lost again in the

same instant, is sufficient. James Lapier was convicted of

robbing a lady, and taking from her person a diamond

earring. The fact was that as the lady was coming out of

the Opera house she felt the prisoner snatch at her earring

and tear it from her ear. which bled, and she was much

hurt, but the earring fell into her hair where it was found

after she returned home. The judges were all of opinion

that the earring being in the possession of the prisoner for



a moment, separate from the lady's person, was sufficient

to constitute robbery, although he could not retain it but

probably lost it again the sanie instant: 2 East, P. C. 557.

If the thief once takes possession of the thing the

offence is coirplete, though he afterwards return it; as if

a robber, finding little in a purse which he had taken from

the owner, restored it to him again, or let it fall in strug-

gling, and never take it up again, having once had posses-

sion of it: 2 East, loc. cit.; 1 Hale, 533; R. v. Peat, 1 Leach,
228.

The taking must have been done animo frnci, as in

larceny, and against the will of the party robbed, that is,

that they were either taken from hlim by force and vio-

lence, or delivered up by him to the defendant, under the

impression of that degree of fear and apprehension which

is necessary to constitute robbery.

WVhere, on an indictment for robbery, it appeared that

the prosecutor owed the prisoner money, and had pro-

nised to pay him five pounds, and the prisoner violently

assaulted the prosecutor and so forced him then and there

to pay hiim his debt, Erle, C.J., said that it was no rob-

bery, there being no felonious intent: R. v. Hemmings, 4

F. & F. 50.

2. Violenice.-The prosecutor must either prove that

lie was actually in bodily fear from the defendant's

actions, at the time of the robbery, or he must· prove cir-

cumstances from which the court and jury may presuine

such a degree of apprehension of danger as would induce

the prosecutor to part with his property; and in this latter

case, if tlhe circumstances thus proved be such as are

calculated to create such a fear, the court vill not pursue

the inquiry further, and examine whetherthe fear actually

existed. Therefore, if a man knock another down, and

steal from hin his property whilst he is insensible on the

ground, that is robbery. Or suppose a man niakes a man- -
ful resistance, but is overpowered, aiid his property taken

435ROBBERY.
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from him by the mere dint of superior strength, this is a

robbery: Fost. 128; R. v. Davies, 2 East, P. C. 109.

One Mrs. Jeffries, coming out ofa ball, at St. James'

Palace, where she had been aseone of thi* maids of honour,

the prisoner snatched a diamond pin firg her head-dress

with such force as to remove it with part of the hair from

the place in which it was fixed, and ran away with it:

HeUd, to be a robbery: R. v. Moore, 1 Leach, 335. See

Lapier's Case, 1 Leach, 320.

Where the defendant laid hold of the seals and chain of

the prosecutor's watch, and pulled the watch out of his fob,
but the watch, being secured by a steel chain which went

round the prosecutor's neck, the defendant could not take

it until, by pulling and two or three jerks, he broke the

chain, and then ran off with the watch; this was holden

to be robbery : R. v. Mason, R. & R. 419. But merely

snatching property from a person unawares, and running

away with it, will not be robbery: R. v. Steward, 2 East,

P. C. 702; R. v. Horner, Id. 703; R. v. Baker, 1 Leach, 290;

R. v. Robins, do. do.; R. v. Macauley, 1 Leach, 287; because

fear cannot, in fact, be presumed in such a case. When the

prisoner caught bold of the prosecutor's watch-chain, and

jerked his watcl from his pocket with considerable force,

upon which a scuffle ensued and the prisoner *was secured,

Garrow, B.ý held that the force used to obtain the watch

did not make the offence amount to robbery, nor did the

force used afteywards in the scuffle; for the force necessary

to constitute robbery must be either immediately before or

at the time of the larceny, and not after it: R. v. Gnosil, 1

C. & P. 304. The rule, therefore, appears to be well estab-

lished, that no sudden taking or snatching, of property

unawares f rom a person is sufficient to constitute robbery,

unless some injury be done to the person, or there be a

previous struggle for the possession of the property, or

some force used to obtain it: 2 Russ. 104.



If a man take another's child, and threaten to destroy

him unless the other give him money, this is robbery: R.

v. Reane, 2 East, P. C. 734: R. v. Donally, Id. 713. So

where the defendant, at the head of a mob, came to the

prosecutor's house and demanded money, threatening to

destroy the house unless the money were given, the prose-

cutor therefore gave him five· shillings, but he insisted on

more, and the prosecutor, being terrified, gave him five

shillings more; the defendant and the mob then took bread,

cheese and eider from the prosecutor's house, without his

permission, and departed, this was holden to be a robbery

as well of the money as of the bread, cheese and cider: R. v.
Simons, 2 East, P. C. 731; R. v. Brown, Id. So where,during

some riots at Birmingham, the defendant threatened the

prosecutor that unless he would give a certain sum of money

he should return with the mob and destroy his house, and

the prosecutor, under the impression of this threat, gave

him the money, this was hpolden by the judges to be rob-

bery: R. v. Astley, 2 East, P. C. 729. So where, during the

riots of 1780, a mob headed by the defendant came to the

prosecutor's house, and demanded half a crown, which the

prosecutor, from terror of the. mob, gave, this was holden to

be robbery, although no threats were uttered, R. v. Taplin,
2 East, P. C. 712. Upon an indictment for robbery it ap-

peared that a mob came to the house of the prosecutor, and

with the mob the prisoner, who advised the prosecutor to

give them something to get rid of them,and prevent mischief,

by which means they obtained money from the prosecutor;

and Parke, J., after consulting Vaughan and Anderson, JJ.,
admitted evidence of the acts of the mob at other places

before and after on the same day, to show that the advice

of the prisoner was not bona fide, but in reality a merô

mode of robbing the prosecutor: R. v. Winkworth, 4 C. &

P. 444. Where the prosecutrix was threatened by some

person at a mock auction to be sent to prison, unless she

paid for some article they pretended was knocked down to

her, although she never bid for it; and they accordingly
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calÏed in a pretended constable, who told her that unless she

gave him a shilling she must go with him, and she gave him

a shilling accordingly, not from any apprehension of per-

sonal danger but frotn a fear of being taken to prison, the

judge's held that thé circumstances of the case were not

sufficient to constitfite the offence of robbery ; it wa

nothing more than a simple duress, or a conspiracy to

defraud: R. v. Knewland, 2 Leach, 721; 2 Russ. 118; see

s. 404, post. In R. v. MacGrath, Il Cox, 347, a woman
went into a mock auction room, where the prisoner professed
to act as auctioneer. Some cloth was put up by auction, for
which a persofMin the room bid 25 shillings. A man stand-

ing between the woman and the door said to the prisoner
that she had bid 26 shillings for it, upon which the prisoner

knocked it down to the woinan. She said she bad not bid for
it, and would not pay for it, and turned to go out. The pri-
soner said she must pay for it before she would be allowed
to go out, and she was prevented from going out. She then
paid 26 shillings to the prisoner, because she was afraid,
and left with the cloth; the prisoner was indicted for lar-

ceny, and having been found guilty the conviction was

affirmed; but Martin, B., was of opinion that the facts

proved also a robbery. Where the defendant, with an

intent to take rnoney from a prisoner who was under his

charge for an assault, handcuffed her to another prisoner,
kicked and beat ber whilst thus handcuffed, put ber into a

hackney coach for the purpose of carrying ber to prison,
and then took four shillings from ber pocket for the pur-

pose of paying the coach hire, the jury finding that the

defendant had previously the intent of getting froii the

prosecutrix whatever money she had, and that he used all

this violence for the purpose of carrying his intent into

execution, the judges held clearly that this was robbery:

R. v. Gascoigne, 2 East, P. C. 709. Even in a case where

it appeared that the defendant attempted to commit a rape

upon the prosecutrix, and she, without any demand froni

him, gave him some money to desist, which he put into his



pocket, and then continued his attempt until he was inter-

rupted; this was holden by the judges to be robbery, for the
woman from violence and terror occasioned by the prisoner's

behaviour and to redeem her chastity, offered the money
which it is clear she would not have given voluntarily, and

the prisoner, by taking it, derived that advantage to himself
from his felonious conduct, though his original intent was

to commit a rape : R. v. Blackham, 2 East, P. C. 711.

And it is of no importance under what pretense the

robber obtains the money if the prosecutor be forced to

deliver it from actual fear, or under circumstances from

which the court can presunie it. As, for instance, if a man
with a sword drawn ask alms of me, and I give it him

through mistrust and apprehension of violence, this is
felonjous robbery. Thieves come to rob A., and finding
little about him force him by menace of death to swear
to bring them a greater sum, which he does accordingly,
this is robbery; not for the reason assigned by Hawkins>
because the money was delivered while the party thought.
himself bound in conscience to give it by virtue of the
oath, which in his fear he was compelled to take; which

manner of stating the case affords an inference that the fear

had ceased at the time of the delivery, and that the owner
then acted solely under the mistaken compulsion of his
oath. But the true reason is given by Lord Hale and
others; because the fear of that menace still continued
upon him at the time he delivered the mnoney: 2 East, P. C.
714. Where the defendant, at the head of a riotous mob,
stopped a cart laden with cheeses, insisting upon seizing
them for want of a permit: after some altercation he went
with theitiver, under pretense of going before a inagistrate,
and during their absence the mob pillaged the cart; this
was holdeh to be a robbery: Merriman v. Hundred of
Chippenhaia, 2 East, P. C. 709. On this case, it is well
observed that the opinion that it amounted to a robbery
must have been grounded upon the consideration that the
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first seizure of the cart and goods by the defendant, being

by violence and while the owner was present, constituted

the offence of a robbery: 2 Russ. 111.

So where the defendant took goods from the prosecutrix

to the value of eight shillings, and by force and threats com-

pelled her to take one shilling under pretense of paymnent
for them, this was holden to be a robbery : Simon's Case
and Spencer's Case, 2 East, P. C. 712. .The fear must pre-
cede the taking. For if a man privately steal money fromn

the person of another, and afterwards keep it by putting
him in fear, this is no robbery, for the fear is subsequent
to the taking: R. v. Harman, 1 Hale, 534; and R. v. Gnosil,
1 C. & P. 304.

"It remains further to be considered of what nature

this fear may be. This is an inquiry the more diicult,
because it is nowhere defined in any of the acknowledged
treatises upon the subject. Lord Hale proposes to consider

what shall be said a putting in fear, but he leaves this part

of the question untouched. Lord Coke and Hawkins do

the same. Mr. Justice Foster seems to lay the greatest

stress upon the necessity of the property's being taken

against the will of the party, and he leaves the cireuim-

stance of fear out of the question; or that at any rate, when

the fact is attended with circumstances of evidence or

terror, the law, in odium, spoliatoris, will presume fear if

it be necessary, where there appear to be so just a ground

for it. Mr. Justice Blackstone leans to the saime opinion.

But neither of them afford any precise idea of the nature

of the fear or apprehension supposed to exist. Staund-

ford defines robbery to be a felonious taking of anything

from the person or in the presence of another, openly auJ

against his will; and Bracton also rests it upon the latter

circumstance. I have the authority of the judges, as neni-

tioned by Willes, J., in delivering their opinion in Donally's

Case, in 1779, to justify me in not attempting to draw the

exact line in this case; but thus much, I may venture to
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state, that on the one hand the fear is not confined to an

apprehension of bodily injury, and, on the other hand, it

iust be of such a nature as in reason and common experi-

ence is likely to induce a person to part with his property

against his will, and to put him, as it were, under a tem-

porary suspension of the power of exercising it through the

influence of the terror impressed; in which case fear

supplies, as well in sound reason as in legal construction,

the place of force, or an actual taking by violence, or

assault upon the person ": 2 East, P. C. 713.

It lias been seen, ante, R. v. Astley, 2 East, P. C. 729,
that a threat to destroy the prosecutor's house is deemed

sùfficient by law to constitute robbery, if noney is obtained

by the prisoner in consequence of it. This is no exception
to the law which requires violence or fear of bodily injury,

because one without a house is exposed to the inclement

elements; so that to deprive a man of his house is equiva-

lent to inflicting personal injury upon him. In generel

terms, the person robbed nust be, in legal phrase, put in-.

fear. But if force is used there need be no other fear than,

the law will imply from it; there need be no fear in fact.

The proposition is sometimes stated to be that there must

be either force or fear, while there need not be both. The

true distinction is doubtless that, where there is no actual

force, tiiere must be actual fear, but where there is actual

force the fear is conclusively inferred by the law. And

within this distinction, assaults where there is no actual

battery, are probably to be deemed actual force. Where

neither this force is employed,nor any fear is excited,there

is no robbery, though there be reasonable grounds for fear:

2 Bishop, Cr. L. 1174; see s. 404, post.

From the person.-The goods must be proved to have

been taken from the person of the prosecutor. The legal

meaning of the word person, however, is not here, that the

taking muust necessarily be from the actual contact of the

body, but if it is from under the personal protection that
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will suffice. Within this doctrine the person may be

deemed to protect all things belonging to the individual
within a distance, not easily defined, over-which-the-influ-
ence of the personal presence extends. . If a thief, says
Lord Hale, come into the presence of A., and, with violence

and putting A. in fear, drive away his horse, cattle or
sheep, he commits robbery. But if the taking be not
either directly from his person or -in his presence it is
not robbery. In robbery, says East, 2 P. C. 707, it is
sufficient if the property be taken in the presence of the
owner.; it may not be taken immediately from his person,
so that there be violence to his person, or putting him
in fear. As where one, having first assaulted another,
takes away his horse standing by him; or, having put him
in fear, drives his cattle out of his pasture in his presence,
or takes up his purse which the other in his friglit had
thrown into a bush. Or, adds Hawkins, rob my servant of
my money before my face, after having rfst assaulted me:
1 Hawk. 214. Where, on an indictment for robbery, it
appeared that the prosecutor gave his bundle to his brother
to carry for him, and while they were going along the road
the prisoners assaulted the prosecutor, upon which his
brother laid down his bundle in the road, and r'au to his
assistance, and one of the prisoners then ran away with the
bundle; Vaughan, B., intimated an opinion that under these
circuimsta ces the indictment was not sustainable, as the
bundle was in the possession of another person at the time
when the assault was committed. Highway robbery vas
a felonious taking of the property of another by violence

against his will, either from his person or irn his presence:
the bundle in this case was not in the prosecutor's posses-
sion. If these prisoners intended to take the bundle, why
did they assault the prosecutor, and not the person who

had it: R. v. Fallows, 2 Russ. 107. The prisoners were

convicted of a simple larceny. Quoere, whether if the

indictment had been for robbing the brother, who vas

carrying the bundle, it might not have been sustained, as
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it was the violence of the prisoners that made him put it.

down and it was taken in his presence. In R. v. Wright,

Styles, 156, it was holden that if a man's servant be robbed

of his master's goods in the sight of his master, this is

robbery of the master: -note by Greaves.

Where, on an indictment for robbery and stealing from

the person, it was proved that the prosecutor, who was

paralyzed, received, whilst sitting on a sofa in a room, a

violent blow on the head from one prisoner, whilst the,

other prisoner went and. stole a cash-box from a cupboard

in the same room; it was held that the cash-box being in

the room in which the prosecutor was sitting, and he being

awre of that fact, it was virtually under his protection;

and it was left to the jury to say whether the cash-box was

under the protection of the prosecutor at the time it was

stolen: R. v. Selway, 8 Cox, 235.

The taking must be charged to be with violence froin

the person, and against the will of the party; but it does

not appear certain that the indictment should also charge

that he was put in fear, though this is usual, and, therefore,

safest to be done.

But in the conference on Donally's case, where the sub-

jeet was much ýconsidered, it was observed byEyre, B., that

the more ancient precedents did not state the putting in

fear,and that, though others stated the putting in corporeal

fear, yet the putting in fear of life was of modern intro-

duction. Other judges considered that the gist of the

offence was the taking by violence, and that the putting in

fear was only a constructive violence, supplying the place

of actual force. In general,however,as was before observed,

no technical description of the fact is necessary, if upon the

whole it plainly appears to have been committed with

violence against the will of the party: 2 East, P. C. 783.

The ownership of the property must be alleged the same

as in an indictment for larceny. The value of the articles

stolen need not necessarily be stated. In R. v. Bingley, 5
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ROBBERY AND EXTORTION. [Secs. 397, 3

C. & P. 602, the prisoner robbed the prosecutor of a piece
of paper, containing a memorandum of money that a person
owed him, and it was held sufficient to constitute a robbery.

PART XXIX.

ROBBERY iND EXTORTION.

DEFINITION.

397. Robbery is theft accompanied with violence or threats of violence
to any person or property used to extort the property stolen, or to prevent or
overcome resistance to its being stolen.

AGGRAVATED ROBBERY.

398. Every one is guil ty of an indictable offence and liable to imprison.
ment for life and to be whippcd who-

(a) robs any person and at the time of, or immediately before or imme.
diately after, such robbery wounds, beats, strikes, or uses any personal violence
to, such person ; or

(b) being together with any other person or persons robs, or assaults with
intent to rob, any person; or

(c) being armed with an offensive weapon or instrument robs, or assaults
with intent to rob any person. R. S. C. c. 164, s. 34. 24-25 V. c. 96, s. 43
(Imp.).

This clause provides for five offences: 1. Being armed
with any offensive weapon or instrument, robbing any
person.

2. Being so armed, assaulting any person with intent to
rob this person.

3. Together with one or more person or persons,robbing
any other person.

4. Together with one or more person or persons, assault.
ing any person with intent to rob this person.

5. Robbing any person, and at the time of or immne-

diately before, or immediately after such robbery, wound-
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ing, beating, striking, or using any other personal violence.

to any person.

1. Indictment for a robbery by a person armed...that

j. S., on.........at.........being then armed with a certain

offensive weapon and instrument, to wit, a bludgeon, in and

upon one D. unlawfully did make an assault, and him the

said D. in bodily fear and danger of his life then unlaw-

fully did put, and a sum of money, to wit, the sum of ten

dollars, of the moneys of the said D., then unlawfully and

violently did steal..........

2. Jndict ment for an assault by a person armed with

intent to commit robbery.........that J.S. on.........at.........

being then armed with a certain offensive weapon and

instrument, called a bludgeon, in and upon one D. unlaw-

fully did make an assault, with intent the moneys, goods

and chattels of the said D. from the person and against the

will of him the said D., then unlawfully and violently to.

steal...

3. Indictment for robbery by two or more persons in

company.........that A. B. and D. H. together, in and upon

one J. N. unlawfully did make an assault, and him the said

J.,N. in bodily fear and danger of his life then and there

together unlawfully did put, and the moneys of the said

J. N. to the amount of.........from the person and against

the will of the said J. M. then unlawfully and violently

together did steal. (If one only of then be apprehended it

cill charge him by name together iwith a certain other

person, or certain other persons, to the jurors aforesaid

s known).

4. Indictment for, together with one or more person

or persons, assaulting with intent to rob.-Can be drawn
on forms 2 and 3.

5. Robbery accompanied by wounding, etc.- that J.
N. at on in and upon one A. M. unlawfully
did make an assault, and hin the said A. M. in bodily fear
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and danger of his life then unlawfully did put, and the
moneys of the said A. M. to the amount of ten dollars and

one gold watch, of the goods and chattels of the said
A. M. from the person and against the will of the said
A. M. then unlawfully and violently did steal, and that the

said J. N. immediately before he so robbed the said A. M.
as aforesaid, the said A. M. did unlawfully wound.

It will be immaterial, in any of these indictments, if the

place where the robbery was connitted be stated incorrectly.)

The ôbservations ante, applicable to robbery generally,
apply to these offences.

Under indictment No. 1 the defendant may be con-

victed of the robbery only, or of an assault with intent to
rob. The same, under indictnents numbers 3 and 5,
And wherever a robbery with aggravating circumstances

that is to say, either by a person armed, or by several
persons together, or accompanied with wounding, is charged
in the indictment, the jury may convict of an assault with

intend to rob, attended with the like aggravation, the

assault following the nature of the robbery: R. v Mitchell,
2 Den. 468, and remarks upon it, in Dears. 19.

By s. 713 a verdict of common assault may be returned
if the evidence warrants it. And by s. 711, if the offence

has not been completed, a verdict of guilty of the attempt to

commit the offence charged may be given, if the evidence

warrants it.

Upon an indictment for robbery charging a wounding

the jury may convict of unlawful wounding under s. 242,

or of an assault causing actual bodily harm under s. 262.

See remarks under next section.

PUNISHMENT OF ROBBERY.

399. Every one who commits robbery is guilty of an indictable offence

.and liable to fourteen years' imprisonment. R. S. C. c. 164, s. 32.

Indictment for robbery.- in and upon one

J. N. unlawfully did make an assault, and him, the said

J. N., in bodily fear and danger of his life then did put, and



Secs. 400, 401] ASSAULT WITH INTENT.

the noneys of the said J. N., to the amount of ten dollars,

from the person and against the will of the said J. N. then

unlawfully and violently did steal.

The indictment may charge the defendant with having

assaulted several persons and stolen different sunis from

them, if the whole was one transaction.

If the robbery be not proved the jury may return a

verdict of an assault with intent to rob, if the evidence

warrants it, and then the defendant is punishable as under

8. 400. By s. 713, if the intent be not proved a verdict of

common assault nay be given: R. v. Archer, 2 Moo 283;

R v. Hagan, 8 C. & P. 167; R. v. Ellis, 8 C. & P. 654; R. v.

Nicholls, 9 C. & P. 267 ; R. v. Woodhall, 12 Cox, 240, is

not to be followed here, as the enactment to the same effect

is now, in England, repealed

The word "together " is not essential in an indictment

for robbery against two persons to show that the offence

was a joint one: R. v. Provost, M. L. R. 1 Q. B. 477.

ASSAULT WITH INTENT TO ROB.

400. Every one who assaults any person with intent to rob him is guilty

of an indictable offence and liable to three years' imprisonment. R. S. C.

c.164,. 33; 24-25 V. c. 96 s. 42 (Imp.).

Fine, s. 958: see annotation under the three next pre-

cedinig sections.

Indictment.- in and upon one C. D., unlaw-

fully did make an assault with intent the moneys, goods

and chattels of the said C. D., from the person and against

the will of the said C. D. unlawfully and violently to steal:

R. v. Huxley, Car. 2 M. 596; R. v. O'Neil, 11 R. L. 334.

STOPPING THE MAIL WITH INTENT TO RoB.

401. Every one is guilty of an indictable offence and liable to imprison-

ment for life, or to any termi not less than five years, who stops a mail with

intent to rob or-search the same. R. S. C. c. 35, s. 81. 7 Wm. IV. and 1 V.

c, 36 (Imp.).

Section 4, ante, as to definitions, and s. 624, post, as to

indictment.
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Indictment.- a certain mail for the conveyance
of post letters, unlawfully did stop with intent to rob the
same.

A verdict of attempt may be given, if the evidence
warrants it, s. 711.

COMPELLING EXECUTION OF DOCUMENTS.

402. Every one is guilty of an indictable offence and liable to imnprison-
ment for life who, with intent to defraud, or injure, by unlawful violence to
or restraint of the person of another, or by the threat that either the offender
or any other person will employ such violence or restraint, unlawfully compels
any person to execute, make, accept, endorse, alter or destroy the whole or
any part of any valuable security, or to write, impress or affix any name or

seal upon any paper or parchment, in order that it may be afterwards made or
converted into or used or dealt with as a valuable security. R. S. O. e. 173,
ss. 5 & 6 (Amencled). 24-25 V. c. 96, s. 48 (Imp.).

The obtaining money by accusing or threatening to
accuse of any treason, felony or any crime, now falls under
ss. 405-406, post.

" Valuable security " defined, s.-3.

On this clause, Greaves says : " This clause is new. It
will meet all such cases as R. v. Phipoe, 2 Leach, 673, and
R. v. Edwards, 6 C. & P. 521, where persons by violence to
the person or by threats induce others to execute deeds
bills of exchange or other securities.

The defendants, husband and-wife, were indicted under
this clause, for having by threai-ts of violence and restraint
induced the prosecutor to write and affix his name to the
following document: " London, July 19th, 1875. I hereby
agree to pay you £100 on the 27th inst, to prevent any
action against me."

Held, that this document was not a promissory note, but

was an agreement to pay money for a valid consideratiôn

which could be sued upon and was therefore a valuable

security. To constitute a valuable security within the

meaning of the statute an instrument need not be negoti-

able. A wife who takes an independent part in the com-

mission of a crime when her husband is not present is not
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protected by her coverture: R. v. John, 13 Cox, 100; see

cises under s. 405, post.

See that case of R. v. John as to form of indictment.

EXTORTION BY LETTER.

403. Every one is guilty of an indictable offence and liable toforteen

cars' inprisonment who sends, delivers or utters, or directly or indirectly

causes to be received, knowing the contents thereof, awy letter or writing

demanding of any person with menaces. and without aiy reasonable or pro-

bable cause, any property, chattel, money, valuable secuHity or other valuable

thing. R. S. C. c. 173, s. 1. 24-25 V. c. 96, s. 44 (Imp.).

" Valuable security " and " writing " defined, s. 3.

An indictment on this clause should always contain a

count for uttering without stating the person to whom the

letter or writing is uttered: Gr'eaves, Cons. Acts, 135.

Indictment for sending a letter, demanding money

with menaces.- that J. S., on unlawfully did send

to one J. N. a certain letter, directed to /the said J. N. by

the naine and description of Mr. J. N., of denanding

money from the said J. N. with menaces, and without

reasonable or probable cause, he the said J. S. then well

knowing the contents of the said letter: and which said

letter is as follows, that is to say, (here set out the letter

.rerbatkm). And the jurors aforesaid, do further present,

that the said J. S. on the day and in the year aforesaid,

unlawfully did utter a certain writing denanding noney

from the said J. N. with menaces and without any reason-

able or probâble cause, he the said J. S. then well knowing

the contents of the said writing and which said writing is

as follows, that is to say (here set out t/se weil î sg verba t i m ).

See's. 613.

Where the letter contained a request only, but intinated

that, if it were not conplied with, the wri ter would publish

a certain libel then in his possession accusing the prosecutor

of mUrider, this was holden to amount to a denand: R. v.

Robinson, 2 Leach, 749. The deiand must be with

menaces, and without any reasonable or probable cause, and

it will be for the jury to consider whether the letter does

Cir. Law-29
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expressly or impliedly contain a demand of this description.
The words " without any reasonable or probable cause"

apply to the demand of money, and not to the accusation

threatened by the defendant to be made against. the prose.

cutor; and it is, therefore, immaterial in point of law,
whether the accusation be true or not: R. v. Hamilton, 1
C. & K. 212 ; R. v. Gardner, 1 C. & P. 479. A letter

written to a banker, stating £hat it was intended by sonme

one to burn his books and cause his bank to stop, and that

if 250 pounds were put in a certain place the writer of the

letter would prevent the mischief, but if the money were

not put there it would happeh, was held to be a letter

xlemanding money with menaces: R. v. Smith, 1 Den. 510.
The judges seemed to think that this decision-did not inter.

fere with R. v. Pickford, 4 C. & P. 227. In R. v. Pickford

the injury threatened was to be done by a third person. It

is immaterial whether the menaces or threats hereinbefore

mentioned be of violence, injury or accusation to be caused

or made by the offender, or by any other person. Sec R. v.
Tranchant, 9 L. N. 333 and R. v. Grimwade, 1 Den. 30.

32 & 33 V.c.21, s.43 made it a felony to send "any letter

demanding of any person with menaces, and without any

reasonable or probable cause, any money, etc." Held, that

the words " without reasonable ô1% probable cause " apply
to the money demanded,and not to the accusation threatened

to be made: R. v. Mason, 24 U. C. C. P. 58.

DEMANDING VITH INTENT TO STEAL.

404. Every one is guilty of an indictable offence and liable to two years'

imprisonment who, with menaces, demands from any person, eu/ er Icr j

orfor any otherperson, anything capable of being stolen with itent to stealit.

R. S. C. c. 173, s. 2. 24-25 V. c. 96, s. 45 (uip.).

The repealed clause had the words " or by force " after

menaces. The words in italiés are new.

lictment.- unlawfully with msenaccus did de-

mand of A. B. the mnpney of him the said A. B. with intent

the said noney from the said A. B. unlawfully to steal.

[Sec. 404



EXTORTION BY THREATS.

The prosecutor must prove a demand by the defendant

of the money or other thing stated in the indictment " by

menaces" with intent to steal it. It is not necessary to
prove an express demand in words; the statute says " with

menaces. " Demands," and menaces are of two kinds, by
words or by gestures ; so that, if the words or gestures of

the defendant at the time were plainly indicative of what

he required, and tantamount in fact to a denand, it should

seem to be sufficient proof of the allegation of demand in

the indictment: R. v. Jackson, 1 Leach, 267. If a person,

with menaces, demand money of another, who does not give

it him, because he has it not with him, this is a felony

within the statute; but if the party demanding the money-

knows that it is not then in the prosecutor's possession, and

only intends to obtain an order for the payment of it, it is

otherwise: R. v. Edwards, 6 C. & ]?. 515. That would now

fall under this section.

See R. v. Walton, L. & C. 288; R. v. Robertson, L. & C.

483; 3 Russ. 203, note by Greaves.

Why is the punishment only two years under this section,
and fourteen under the next preceding one ?

EXTORTION BY CERTAIN THREATS.

4105. Every one is guilty of an indictable offence and liable to fourteen-

years' imprisonment who, with intent to extort or gain anything from any

person-

(a) accuses or threatens to accuse either that person or any other person,

«heth, il pcrsua accused or threatened with accusution is guilty or not, of

(i) any offence punishable by law with death or imprisonment for

sce years o, More;

(ii) any assault with intent to commit a rape, or any attempt or

endeavuur to commit a rape, or any iodencet assaiuit ;

(iii) caraally knoving or attemiptingi to knoo any child so as to >e puno-

ish hte uoder this Act

(iv) any infanous offence, that is to say, buggery, an attempt or

assault with intent to commit buggery, or an unnotorct practice, or

(v) counselling or procuring any person to commit any such infainous

Offence; or

(') threatens that any person shall be so accused by any other person ; or
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(c) causes any person to receive a document containing such accusation

or threat, knowing the contents thereofh .

(d) by any of the means afores.aid compels or attempts. to compel any

person to execute, make, accept, endorse, alter or destroy the whole or any

part of any valuable security, or to write, impress or affix any name or seai

upon or to any paper or parchment, in order that it may be afterwards mnade

or converted into or used or dealt with as a valuable security. R. S. C. c.

Ss. 3, 4, 1, 5, & 6 (A mended). 24-25 V. c. 96, ss. 46, 47, 48 (Imp.).

The words in italics are new.

"Valuable security," defined, s. 3.

Extortion at common law: see R. v. Tisdale, 20 U. C.

Q. B. 272.

Indictnent .- that J. S., on unlawfully

did send to one J. N., a certain letter, directed to the said

J. N., by the name and description of Mr. J. N., threatening

to accuse him, the said J. N., of having attempted and

endeavoured to commit the abominable crime of buggery

with him the said J. S., with a view and intent thereby

then to extort and gain money from the said J. N., he the

said J. S., then well knowing the contents of said letter,

and which said letter is as follows, to vit (here set outt the

letter verbatin): see s. 613.

An indictment for sending a letter threatening to accuse

a man of an infamous crime need not specify snch crime

for the specific crime the defendant threatened to charge

might intentionally by hini be left in doubt: R. v. Tiucki,

1 Moo. 134. The threat may be to accuse another person

than the one to whom the letter was sent. It is imm-a-

terial whether the prosecutor be innocent or guilty of the

offence threatened to be imputed to him; s-s. (a: R v.

Gardner, 1 C. & P. 479 ; R. v. Richards, 11 Cox, 43.

Where it was doubtful fromn the letter what charge was

intended parol evidence was admitted to explain it, and

the prosecutor proved that having asked the prisoner wlhat

he ieant by certain expressions in the letter, the prisoner

said that he meant that the prosecutor had taken indecent

liberties withi his person ; the judges held the conviction to

be right: R. v. Tucker, 1 Moo. 134.
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The court will, after the bill is found, upon the appli-

cation of the prisoner, order the letter to be deposited with

an officer, in order that the prisoner's witnesses may

inspect it: R. v. Harrie, 6 C. & P. 105.

In R. v. Ward, 10 Cox, 42, on an indictment containing

three counts for sending three separate letters, evidence of

the sending of one only was declared admissible. The

threat need not be by letter under s. 405.

It is immaterial whether the menaces or threats herein-

before mentioned be of accusation to be caused or made by

the offender or by any other person; " s-s. (b).

Indictment.- unlawfully did threaten one J. N.,
to accuse him the said J. N., of having attempted and

endeavoured to commit the abominable crime of buggery

with the said J. S., with a view and intent thereby then to
extort and gain money fron the said J. N.

It must be a threat to accuse, or an accusation; if J. N.

be indicted or in custody of an offence, and the defendant

threaten to procure witnesses to prove the charge, this
will not be a threat to accuse within the meaning of the

statute. But it need not be a threat to accuse before a.

judicial tribunal; a threat to charge before any third person

is sufficient: R. v. Robinson, 2 M. & Rob. 14. I is

immaterial whether the prosecutor be innocent or guilty of

the offence charged, and therefore, although the prosecutor

may be cross-examined as to his guilt of the offence im-

puted to him, with a view to shake his credit, yet no

evidence will be allowed to be given, even in cross-exam-

ination of another witness, to prove that the prosecutor

was guilty of such offence: R. v. Gardner, 1 C. & P. 479
R. v. Cracknell, 10 Cox, 408. Whether the crime of which

the prosecutor was accused by the prisoner was actually

conuittedl is not material in this, that the prisoner is
equally guilty if he intended by such accu.sation to extort
money; but it is inaterial in considering the question
whether, under the circumstances of the case, the intention
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of the prisoner was to extort money or merely to compound

a felony.: R. v. Richards, Il Cox, 43. In Archbold, 482,
this last decision seems not to be approved of.-A persou

threatening A's father that he would accuse A. of having

committed an abominable offence upon a mare for the pur-

pose of putting off the mare, and forcing the father, under

terror of the threatened charge to buy and pay for her at

the prisoner's price, is guilty of threatening to accuse

within this section: R. v. Redman, 10 Cox, 159, Warb.

Lead. Cas. 142. On the trial of an indictment for threaten.

ing to accuse a person of an abominable crime, with intent

to extort money, and by intinidating the party by the

threat, in fact obtaining the money,the .jury need not confine

theinselves to the consideration of the expression used

before.the money was given, but may, if those expressions

are equivocal, connect with them what was afterwards said

by the prisoner when he was taken into custody: R. v.

Kain,.8 C. & P. 187.

See R. v. Popplewell, 20 0. -R. 303.

As to what is a " valuable secùrity," see cases under ss,
353 and 402.

A letter sent to a tavern keeper demanding a sumn of

money and threatening, in default of payment, to bring a

prosecution under the Liquor License Act, is not a menace

within the meaning of c. 173, s. 1.

The test is whether or not the menace is such as a firm

and prudent man might and ought to have resisted: R. v.

McDonald, 8 Man. L. R. 491.

EXTORTION BY OTHER THREATS. (Yew).

406. Every one is guilty of an indictable offence, and liable to imprison.

ment for seven years' who-

() with intent to extort or gain anything from any person accuses or

threatens to accuse either that person or any other person of any offence other

than those specified in the last section whether the person accused or threatened

vith accusation is guilty or not of that offence; or

(b) with such intent as aforesaid, threatens that any person shall be so

accused by any person; or
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(c) causes any person to receive a document containing such accusation or

threat knowing the contents thereof; or

(d) by any of the means aforesaid, compels or attempts to compel any

person to execute, make, accept, endorse, alter or destroy the whole or any

part of any valuable security, or to write, impress or affix any name or seal

upon or to any paper or parchment, in order that it may be afterwards made

or converted into, or used or dealt with as a valuable security.

" At present a policeman or gamekeeper who levies black-

mail under threats of larceny or poaching, if criminally respon-

sible at all, is only punishable with imprisonment and fine."-

Imp. Comm. Rep.

This section extends the provisions of the preceding

.section to threats of every accusation whatever.



BURGLARY.

BURGLARY.

GENERAL REMARKS.

See R. v. Hughes. Warb. Lead. Cas. 190, and cases there

cited.

Barglary, or nocturnal housebreaking, burgi latroci.

nium, which, by our ancient law, was called hanesecken,
has always been looked upon as a very heinous offence

for it always tends to occasion a frightful alarm, and often

leads by natural consequence to the crime of murder itself.
Its malignity also is strongly illustrated by considering

how particular and tender a regard is paid by the law of

England to the immunity of a man's house, which it styles

its castle, and will never suffer to be violated with impunity;

agreeing herein with the sentiments of Ancient Rone, as

expressed in the words of Tully (Pro Domo. 41) "quic

enim sanctU Iu, quid onn i religione mun1itius,quan doniis

uniuscujusque civium?!" For this reason no outward doors

can, in general, be broken open to execute any civil pro-

cess, though, in criminal cases, the public safety supersedes

the private. Hence, also, in part arises the animadversion

of the law upon eavesdroppers, nuisancers, and incendiaries;
and to tjiis principle it must be assigned, that a mnan may

assemble people 'together lawfully (at least if they do not

exceed eleven), without danger of raising a riot, rout or

unIlaw-uvl assenbly, in order to protect and defend bis

house, -which he is not permitted to do in àany other case:

4 Stephens' Blacks. 104; s. 79,;s-s. 3 aite.

Burflaryis a breaking and entering the inansion-house

of another in the night,ýwith intent to commit somie felony

withif-the saine, whether such felonious intent be executed

o. not: now any indictable offence, s. 410, post. In which

definition there are four things to be considered, the time,

tie place, the manner, and the intent.
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The time.-The time must be by night and not by day,
for in the day time there is no burglary. As to what is

reckoned night and what day for this purpose, anciently

the day was accounted to begin only at sunrising, and to end

immediately upon sunset; but the better opinion afterwards

was that if there were daylight or crepusculiun enough,

begun or left, to discern a man's face withal, it was no

burglary. But this did not extend to moonlight, for then

many midnight burglaries would have gone unpunished;

and besides, the malignity of the offence does not so properly

arise from its being done in the dark, as at The dead of

night, when all creation is at rest. But the doctrines of the

colminon law on this subject are no longer of practical

importance, as it is enacted by s. 3, ante, that the night

commences at nine of the clock in the afternoon of each day,

and concludes at six of the clock in the forenoon of the next

succeeding day, and the day includes the remainder of the

twenty-four hours. The breaking and entering must both

be committed in the night-time; if the breaking be in the

day, and the entering in the night, or vice versa, it is no

burglary: see s. 410, post; 1 Hale, 551. But the breaking

and entering need not be both done in the same night; for

if thieves break a hole in a house one night, with intent to

enter another night and commit felony and corne accord-

ingly another night and commit a felony, this seems to be

burglary,for the breaking and entering were both floctanter,

though not the same night: 2 Russ. 39. The breaking on

Friday night with intent to enter at a future time, and the

entering on the Sunday night constitute burglary: R. v.

Smith, R. & R. 417. And then, the burglary is supposed

to have taken place on the night of the entry, and is to be

charged as such: 1 Hale, 551. In Jordan's Case, 7 C. & P.
432, it was held that where the breaking is on one night

and the entry on another, a party present at the breaking,

but absent at the entry, is a principal.

T/e place.-The breaking and entering must take place

n a m«nsion or dwelling-hottse to constitute burglary.
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At common law, Lord Hale says that a church nay be the
subject of burglary, 1 Hale, 559, on the ground, according
to Lord Coke, that a church is the mansion house of God,
though Hawkins, 1 vol. 133, does not approve of that
-nicety, as he calls it, and thinks that burglary in a churcl
.seems to be taken as a distinct burglary fron that in a
house. However, this offence is now provided for: ss. 408
and 409, post.

Wlhat is a dwellng house ?-See s. 407, post. From all
the cases it appears that it must. be a place of actual
-residence. Thus a house under repairs, in which no one
lives though the owner's property is deposited there, is not
a place in which burglary can be committed: R. v. Lyons,
1 Leach, 185; in this case neither the proprietor of the
house, nor any of his family, nor any person whatever had
yet occupied the house.

In Fuller's Case, 1 Leach, 186, note, the defendant
was charged of a burglary in the dwelling-house of Henry
Holland. The house was new built, and nearly finished;
.a workman who was constantly employed by Holland slept
in it for the purpose of protecting it, but none of Holland's
family had yet taken possession of the house, and the
Court held that it was not the dwelling-house of Holland,
and that where the owner has never by hiinelf or by any of
his fainily slept in the house, it is not his dwelling house,
so as to make the breaking thereof burglary, though he has
used it for his meals, and all the purposes of his business:
see R. v. Martin, R. & R. 108.

If a porter lie in a warehouse for the purpose of protect-
ing goods, R. v. Smith, 2 East, P. C. 497, or a servant lie in a
barn in order to watch thieves, R. v. Brown, 2 East, P. C.501,
this does not make the warehouse or barn a dwelling-house in

which burglary can be committed. But if the agent of a

public company reside at a warehouse belonging to his

.enployers tbis crime may be committed by breaking it, and

le may be stated to be the owner: R. v. Margetts, 2 Leach,
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930,. Where the landlord of a dwelling-house, after the

tenant, whose furniture he had bought, had quitted it, put a

servant into it to sleep there at night, until lie should re-let it

to another tenant, but had no intention to reside in it him-

self, the judges held that it could not be deemed the

dwelling-house of the landlord: R. v. Davies, 2 Leach, 876.
So wbere the tenant liad put all his goods and furniture

into the house, preparatory to his removing- to it with his

faiily, but neither lie nor any of his family had as yet

slept in it, it was holdem not to be a dwelling-house in which

burglary can be committed: R. v. Hallard, 2 East, P. C. 498;

R.v. Thompson, 2 Leacli, 771. And the same has been ruled

when under such circunistances the tenant had put a

person, not being one of the family, into the house for the

protection of the goods and furniture in it, until it should

be ready for his residence: R. v. Harris, 2 Léach, 701; R. v.

Fuller, 1 Leach, 186. A house will not, cease to be the

house of its owner,on account of his occasional or temporary

absence, even if no one sleep in it provided the owner has

an aniouerrevertendi: R. v. Murry, 2 East, P. C. 496; and in

R. v. Kirkhani, 2 Starkie, Ev. 279, Wood, B., held that the

oflence of stealing in a dwelling-house had been committed,
although the owner and his fanily had left six nonths

before, having left the furniture and intending to return:

Id., Nutbrown's Case, 2 East, P. C. 496. And tbough a man

leaves his bouse and hever means to live in it again, yet if

lie uses part of it as a shop, and lets his servant and his

fanily live and sleep in another part of it for fear the

place should be robbed, and lets the rest to lodgers, the

habitation by his servant and fainily will be a babitatiôn

by him, and the shop nay still be considered as part of his

dwelling-house: R. v. Gibbons, R. & R. 442. But where

the prosecutor and upbolsterer left the bouse in which lie

had resided with bis family, without any intent of return-

ing to live in it, and took a i welling-house elsewliere, but

still retained the former house as a warehouse and work-

shop; two women employed by hui as workwomen in his
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business, and not ai domestic servants, slept there to take

care of the house, but did not have their meals there, or
use the house for any other purpose than sleeping in it as

a seCurity to the house; the judges held thât this was not
properly described as the dwelling-house of the prosecutor:
R. v. Flannagan, R. & R. 187. The occupation of a servant
in that capacity, and not as tenant, is in many cases the
occupation of a master, and will be a sufficient residence to
render it the dwelling-house of the master: R. v. Stock,
R. & R. 185 ; R. v. Wilson, R. & R. 115. Where the pri-
soner was indicted for burglary in the dwelling-house of
J. B., J. B. worked for one W., who did carpenter's work for
a public company, and put J. B. into the house in question,
which belonged to the company, to take care of it, and
some mills adjoining. J. B. received no more wages after
than before he went to live in the house. It was held not
rightly laid : R. v. Rawlins, 7 C. & P. 150. If a servant
live in a house of his master's at a yearly rent the house
cannot be described as the master's house: R. v. Jarvis, 1
Moo. 7. Every permanent building, in which the renter
or owner and his family dwell and lie, is deemed a dwell-

ing-house, and burglary may be committed in it. Even a
set of chambers in an inn of court or college is deemed a

distinct dwelling-house for this purpose. And it will be
sufficient if any part of his family reside in the house.
Thus where' a servant boy of the prosecutor always slept

over his brew-house, which was separated from his dwell-

ing-house by a public passage, but occupied therewith, it was

holden, upon an indictnent for burglary, that the brew-

house was the dwelling-house of the prosecutor, although,

being separated by the passage, it could not be deemed to be

part of the house in which he hinself actually dwelt: R. v.

Westwood, R. & R. 495. Burglary cannot be cominitted in

a tent or booth in a market or fair, even although the owner

lodge in~it, because it is a temporary not a permanent edifice:

1 Hale, 557 ; but if it be a permanent building, though used

only for the purpose of a fair, it is a dwelling-house: R. v.
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Sminth, 1 M. & Rob. 256. So even à loft, over a stable, used
for the abode of a coachman, which be rents for his own use
and that of his faiily, is a place wh'ich may be burglar-
iously broken: R. v. Turner, 1 Leach, 305. If a bouse be
divided, so as to form two or more dwelling-houses within

the ineaning of the word in the definition of burglary, and
all internal communication be cut off, the partitions becoime

distinct houses and each part will be regarded as a ian-
sion: R. v. Jones, 1 Leach, 537. But a house the joint

property of partners in trade in which their business is
carried on may be described as the dwelling-house of all
the partners, thougb only one of the partners reside in it:
R. v. Athea, 1 Moo. 329. If the owner, wlho lets out
apartiments in his bouse to othe- persons, sleep under the
sane roof and bave but one outer door cominon to hi and
his lodgers, sucli lodgers are only inmates and all their
apartnents are parcel of the one lwelling-house of the
owner. But if the owner do not lodge in the same house,
ôr if he and the lodg'ers enter by different ouýer-doors, the
apartments so let out are the mansion for the time being of
each lodger respectively, even though the rooms are let by
the year: 2 East, P. C. 505. If the owner let off a part, but
do not dwell in the part lie reserves for bimself,then the part
let off is deeined in law the dwelling-bouse of the party
who dwells in it, whether it communicates internally with
the other part or not; but the part be has reserved for
himuself is not the subject of burglary; it is not hisd wellirnr-
bouse for he does not dwell in it, nor Can it be deemed the
dwelling-house of the tenant for it forns no part of his
lodging: R. v. Rogers, R. v. Carrell, R. v. Trapshaw, 1
Leach, 89, 237, 427. If the owner let the whole of a d well-
ing-house, retaining no part of ,it for his or his family's
dwelling, the part each tonant occupies and dwells in is
deeimed in law to be the diwelliug-house of such tenant,
whether the parts holen by the respective tenants coim-
nunicate with eacb other internally or not: R. v. Bailey.

461



BTRGLARY.

1 Moo. 23; R. v. Jenkins, R. & R. 244; R. v. Carrell, 1
Leach, 237.

The term dwelling-house includes in its legal significa.
tion all out-houses occupied with and immediately commu.
nicating with the dwelling-house. But by s. 407, post, no
building,' although within the same curtilage with any
dwelling-house, and occupied therewith, shall be deemed to
be part of such dwelling-house for any of the purposes of
this Act, unless there shall be a communication between
such building and dwelling-house, either immediate or by
nieans of a covered and enclosed passage leading from the
one to the other. Where the prosecutor's house consisted
of two living-rooms, another room used as a cellar, and a
wash-house on the ground floor, and of three bed-rooms up-
stairs, one of them' over the wash-house and the bedrooni
over the house-place communicated with that over the
wash-house, but there was no internal communication
between the wash-house and any of the rooms of the house,
but the whole was under the same roof, and the defendant
broke into the wxash-house, and was breaking through the
partition-wall between the wash-house and the house-place,
it was holden that the defendant was properly convicted of
burglary in breaking the house: R. v. Burrowes, 1 Moo.,
274. But where adjoining to the house was a kiln, one end
of which was supported by the wall of the house, and
adjoining to the kiln a dairy, one end of which was sup-
ported by the wall of the kiln, the roofs of all three being
of different heights, and there being no internal communi-
cation from the house to the dairy, it 'wàs held that
burglary was not committed by breaking into the dairy:

R. v. Higgs, 2 C..& K. 322. To be within the meaning of,
this section the building Must be occupied with the house
in the same right; and therefore where a house let to and
occupied by A. adjoined and communicated with a building
let to and occupied by A. and B., it was holden that the
building could not be considered a part of the dwelling-
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house of A.: R. v. Jenkins, R. & R. 244. If there be any·
doubt as to the nature of the building broken and entered

a count may be inserted for breaking and entering a.

building within the curtilage, under s. 413, post.

It has always been held necessary to state with accuracy

in the indictment to whom the dwelling-house belongs: see

now, s. 613, post. But in all cases of doubt the pleader·

should vary in different counts the name of the owner,
aithough there can be little doubt that a variance in this

respect would be amended at the trial: Archbold, 496. As.

to the local description of the house it must be proved es.
laid: if there is a variance between the indictment and

evidence in the parish, etc., where the house is alleged to be

situate, the defendant must be acquitted of the burglary

unless an amendment be made. To avoid difficulty differ-

ent counts should be inserted, varying the local description.

If the house be not proved to be a dwelling-house the

defendant must be acquitted of the burglary but found

guilty of the simple larceny, if larceny is proved: Arch-

bold, 489, 496.

The manner.-There must be both a breaking and an

entering of the house: see s. 407, post. The breaking is

either actual or constructive. Every entrance into the.

house by a trespasser is not a breaking in this case. As if

the door of a mansion-house stand open and the thief enter,

this is not breaking; so if the window of the house be

open, and a thief with a hook or other engine draweth out

sone of the goods of the owner, this is no burglary because

there is no actual breaking of the house. But if the thief

breaketh the glass of a window, and, with a hook or other

engine draweth out some of the goods of the owner, this

is burglary for there was an actual breaking of the house:

1 Hale, 551. Where a window was a little open, and not

sufficiently so to admit a person, and the prisoner pushed

it wide open and got in, this was held to be sufficient

breaking: R. v. Snith, 1 Moo. 178; s. 407, post.
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If there be an aperture in a cellar window to adrit

light, through which a thief enter initIe night, this is not

burglary: R. v. Lewis, 2 C. & P. 628; R. v. Spriggs, 1

M. & Rob. 357. There is no need of any denolition of

the walis or any manual violence to:eonstitute a breaking.
Lord Hale says: " and these acts amount to an actual

breaking, viz., opening the casement, or brçaking the glass

window, picking open a lock of a door with a false key, or

putting back the lock with a knife or dagger, unlatcling

the door that is only latched, to put back the leaf of a

wincow with a dagger." In Roberts' case, 2 East, P. C. 487,

where a glass window wvas broken, and the -window opened

with the hand, but the shiutters on the inside were not

broken, this was ruled to be burglary by Ward, Powis and

Tracy, JJ.. but they thought this the extrenity of

the law; and, on a subseluent conference, Holt: C.J., and

Powell, C.J., doubting and inclining to another opinion, no

judgment was given. ln Bailey's Case, R. & R. 341, it vas

held by nine judges that introducing the hand between the

glass of an outer window and an inner shutter is a sufficient

entry to constitute burglary. If a thief enter by the

chinney it is a breaking, for that is as much closed as the

nature of thing.s will p-rsmit. And it is burglarious break-

ing though noue of the roons of the house are entered.

Thus, in R. v. Brice, R. & R. 450, the prisoner got lu at a

chimnuey and lowered himoseif a considerable way doni,

just above the mantel piece of a room on the ground floor.

Two of the judges thought lie was not in the dwelling-

house till he was below the chimney-picce. The rest of

the judges, however, leld otherwise, that the chimney was

part of the dwelling-house, that tie getting in at the top

was breaking of the dwelling-house, and that the lowering

himself wvas an entry therein.

Where the prisoner effected an entry by pulling dow

the upper sazsh of a window, which had not been fastened

but mserely kept in its place by the pulley weight, tihe
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judges held this to be a sufficient breaking to constitute

burglary, even althbough it also appeared that an outside
shutter, by which the window was usually secured, was not
closed or fastened-.,at the time : R. v. Haines, R. & R. 451.
Where an entry was Affected, first into an outer cellar by
lifting up a heavy iron grating that led into it, and then
into the house by a window, and it appeared. that th&
window, which opened by hinges, had been fastened by-
means of two nails as wedges, but could, notwithstanding,
easily be opened by pushing, the judges held that opening
the window so secured was a breaking sufficient to êonsti-
tute burglary: R. v. Hall, R. &. R. 355. So where a party
thrust bis aria through the broken pane of a window, and
in so doing broke some more of the pane, and renotved the

fastenings of the window and opened it: R. v. Robinson,
1 Moo. 327.

But if a window thus opening on hinges, or a door, b&
not fastened at all opening them would not be a breaking
within the definition of burglary. Even where the heavy-
flat door of a cellar, which would keep closed by its own

weight, and would require some degree of force to raise it,
was opened; it bad bolts by which it might have been
fastened on the inside, but it did not appear that it was so.
fastened at the time, the judges were divided in opinion)
whether the opening of this door was such a breaking of
the houseas constituted burglary : R. v. Callan, R. &. R. 157.
It was holden in Brown's Case that it was : 2 East, P.C. 487.
In R. v. Lawrence, 4 C. & P. 231, it was holden that it was
not. In R. v. Russell, 1 Moo. 377, it was holden that it was,
See s. 407, post.

Where the offender, with intent to commit a felony,
obtains admission by some artifice or trick for the purpose
of effecting it he will be guilty of burglary, for this is a.
constructive breaking. Thus, where thieves, having an
intent to rob, raised the hue-and-cry, and brought the
constable, to whom the owner opened the door; and when

Caz. LAw-30
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they came in they bound the constable and robbed the

owner, this was held a burglary. So if admission be

gained under pretense of business, or if one take lodging
with a like felonious intent and afterwards rob the land-
lord, or get possession of a dwelling-house by false affidavits

ýwithout any colour of title, and then rifle the house, such
-entrtnce being gained by fraud, it will be burglarious. In
-lawkins' Case she was indicted for burglary; upon evi-
çdence it appeared that she was acquainted with the house,
ad knew that the family were in the country, and meeting

with the boy who kept the key she prevailed upon hirn to
go with her to the house by the promise of a pot of ale:
the boy accordingly went with her, opened the door and let
her in, whereupon she sent the boy for the pot of ale,
robbed the house and went off, and this being in the night

time it was adjudged that the prisoner was clearly guilty
of burglary: 2 East, P. C. 485. If a servant conspire with

a robber, and let him into the bouse by night, this is

burglary in both: 1 Hale, 553; for the servant is doing an
unlawful act, and the opportunity afforded him of doing
il with greater ease rather aggravates than extenuates the

guilt. But if a servant, pretending to agree vith a robber.
open the door and let him in for the purpose of detecting

and apprehending him, this is no burglary for the door is

lawfully open*: R. v. Johnson, Car. & M. 218.

And the breaking necessary to constitute burglary is not

restricted to the breaking of the outer wall or doors or

windows of a bouse; if the thief got admission into the

bouse by the outer door or windows being open, and after-

wards breaks or unlocks an inner door for the purpose of

entering one of the rooms in the house, this is burglary:

1 Halç, 553; 2 East, P. C. 488. So if a servant open his

master's chamber door, or the door of any 4ther chamber

not linmediately within his trust, with a felonious design,

or if any other person lodging in the same house, or in a

public inn, open and enter another's door with sucli evil

intent, it is burglary: 2 East, P. C. 491; 1 Hale, 553; R.
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v. Wenmouth, 8 Cox, 348. The breaking open chests is not
burglary: 1 Hale, 554. The breaking must be of some
part of the house; and therefore, where the defendant
opened an area gate with a skeleton key, and then passed
th'rough an open door into the kitchen, it was holden not
to be a breaking, there being no free passage from the area
to the house in the hours of sleep: R. v. Davis, R. & R. 322;
R. v. Bennett, R. & R. 289; R. v. Paine, 7 C. & P. 135. It
is essential that there should be an entry as well as a

breaking, and the entry must be connected with the break-
ing: 1 Hale, 555; R. v. Davis, 6 Cox, 369; R. v. Smith,
R. & R. 417. It is deemed an entry when the thief breaketh
the house, and his body or any part thereof, as his foot or

his arm, is within any part of the house; or when he

putteth a gun into a window which he hath broken, though
the hand be not in, or into a hole of the house which he
hath made, with intent to murder or kill, this is an entry
and breaking of the house; but if lie doth barely break
the house, without any such entry at all, this is no burg-
lary: 3 Inst. 64; 2 East, P. C. 490. Thieves carne by night
to rob a house; the owner went out and struck one of
them; another made a pass with a sword at persons he saw
in the entry, and, in so doing, his hand was over the
threshold: this was adjudged burglary by great advice:
2 East, P. C. 490.

In Gibbon's Case evidence that the prisoner in the night
tine cut a hole in the window-shutters of a shop, part of
a dwelling-house, and putting his hand through the hole
took out watches, etc. was holden to be burglary although
no other entry was proved: 2 East, P. C. 490. Introducing
the hand through a pane of glass, broken by the prisoner,
between the outer window and the inner shutter, for the
purpose of undoing the window latch, is a sufficient entry:
R. v. Bailey, R. & R. 341. So would the mere introduction
of the offender's finger: R. v. Davis, R. & R. 499. So an
entry down a climney is a sufficient entry in the house for
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a chimney is part of the house: R. v. Brice. R. & R. 4,50;
s. 407, post.

It is even said that discharging a loaded gun into a

house is a sufficient entry: 1 Hawk. 132. Lord Hale,

1 vol. 155, is of a contrary opinion, but adds quxære? 2 East,
P. C. 490, seems to incline towards Hawkins' opinion.

Where thieves bored a hole through the door with a centre-

bit, and parts of the chips were found in the inside of the

house, this was holden not a suflicient entry to constitute

burgla4., R. v. Hughes, 2 East, P. C. 491. If divers comne

in the night to do a burglary, and one of them break and

enter, the rest of them standing to watch at a distance, this

is burglary in all: 1 Burn, 550.

In R. v. Spanner, 12 Cox, 155, Bramwell, B., held, that

an attempt to commit a burglary may be established.on

proof of a breaking with intent to rob the house, afthough

there be no proof of an actual entry. The prisoner was

indicted for burglary, but go entry having been proved a

verdict for an attempt to c<gnmit a burglary was given.

The intent.-There can be* no burglary but where the

indictment both expressly alleges, and the verdict also finds,
an intention. to commit some felony (now any indictable

offence); for if it appear that the 'offender meant only to

commit a trespass, as to beat the party or the like, he is not

guilty of burglary: 1 Hale, 561. The intent inust be proved

as laid. Where the intent laid was to kill a horse, and the

intent proved vas merely to lame him in order to.prevent

him.from running a race, the variance was holden fatal: R.

v. Dobbs, 2 East, P. C. 513. It is immaterial whether the

felonious intent be executed or not; thus, they are burglars

vho, with a felonious intent, break any house or church in

the night, although they take nothing away. And herein

this offence differs from robbery, which requires that sone-

thing be taken though it be not material of what value.

The felonious intent with which the prisoner broke and

entered the house cannot be proved by positive testimony;
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it can only be proved by the admission of the party, or by

circumstances from which the jury may presume it. Where

it appears that the prisoner actually committed a felony

after he entered the house this-is satisfactory evidence and

almost conclusive that the intent with which he broke and

entered the house was to commit that feloiiy- . Indeed, the

very fact of a man's breaking and entering a dwelling-house

in the night time is strong presumptive evidence that he

did so with intent to steal, and the jury will be warranted

in finding him guilty upon this evidence merely: R. v. Brice,

R. & R. 450; R. v. Spanner, 12 Cox, 155. If the intent be

at all doubtful it may be laid in different ways in different

counts: R. v. Thompson, 2 East, P. C. 515; 2 Russ. 45. It

seems sufficient, in all cases where a felony has actually

been committed, to allege the commission of it, as that is

sufficient evidence of the intention. But the intent to com-

mit a felony (now any indictable offence), and -the actual

commission of it, may both be alleged; and in general this

is the better mode of statement: R. v. Furnival, R. & R. 445.

As to punishment see post, s. 410.

PART XXX.

BURGLARY AND HOUSEBREAKING.

DEFINITIONS.

407. In this part the following words are used in the following senses:

(a) "Dwelling-house " ineans a permanant building the whole or any part

of which is kept by the owner or occupier for the residence therein of himself,

his family or servants, or any of them, although it may at intervals be

unoccupied ;

(i) A building occupied with, and within the same curtilage with, any

dwelling-house shall be deemed to be part of the said dwelling-house if

there is between such building and dwelling-house a communication, either

imniediate or by means of a covered and inclosed passage, leading from the
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one to the other, but not otherwise. R.· S. C. c. 164, s. 36. 24-25 V. c. 96,

s. 53 (Imp.).

(b) To " break " means to break any part, internal or external, of a build-

ing, or to open by any means whatever (including lifting, in the case of things

kept in their places by their own weight), any.dour, window, shutter, cellar.

flap or other thing intended to cuver openings to the building, or to give

passage from one part of it to anothèr;

(i) An entrance into a búil.dirig is made as soon as any part of the body

of the person making the entrance, or any part of any instrument used by

hi, is within the building;

(ii) Every one who obtains entrance into any building by any threat

or artifice used for that purpose, or by collusion with any person in the

building, or who enters any chimney or other aperture of the building per.

nanently left open for any necessary purpose, shall be deemed to have

broken and entered that building.

Thesé definitions are taken from the English draft

where they are given as existing law.

BREAKING PLACES OF WORSHIP.

408. Every one is guilty of an indictable offence and liable to fourtecn

ycars' imprisonment who breaks and enters any place of public cership and

commits any indictable offence therein, or who having commntitted any indictable

ofence therein, breaks out of such place. R. S. C. c. 164, s. 35. (AmIended).

24-25 V. c. 96, s. 50 (Imp.).

A tower of a parish church is a part of the church ; so

is the vestry: R. v. Wheeler, 3 C. & P. 585; R. v. Evans,
Car. & M. 298.

The goods of a dissenting chapel, vested in trustees,
cannot be described as -the goods of a servant put in charge

of the chapel and the things in it: R. v. Hutchinson, R. &

R. 412. Where the goods belonging to a church are stolen

they may be laid in the indictnent to be the goods of the

parishioners: 2 Russ. 73.

* Indictment fer breaking and entering a clatrch ai

stealing thereii.- a place of public wvorship, to wit,
the church of the parish of in the county of

unlawfully did break and enter, and there, in the said

church, one silver cup of the goods and chattels of

unlawfully did steal : see ss. 619-620.

Indictnent for steali'ng in and breaking out of a

churcht.- that at A. B., one silver cup,
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of the goods and chattels of in a place of publie
worship, to wit, the church of the said parish there situate,
unlawfully did steal, and that the said (defendant) so being
in the said church as aforesaid, afterwards, and after he

had so committed the said offence in the said church, as
aforesaid, on the day and year aforesaid, unlawfully did

break out of the said church: see ss. 619-620.

If a chapel which is private property be broken and

entered lay the property as in other cases of larceny. If

the evidence fails to prove the breaking and entering a
church, etc., the defendant may be convicted of simple
larceny. Upon the trial of any offence under this section

the jury may, under s. 711, convict of an attempt to com-

mit such offence.

BREAKING PLACE OF WORSHIP WITH INTENT.

409. Every one is guilty of an indictable offence and liable to seven

years' imprisonment who breaks and eiters any place of public worship with

intent to commit any indictable offence therein. R.-S. C. c. 164, s. 42 (amended).

24-25 V. c. 96, s. 57 (Imp.)

See forn under s. 412, post.

BURGLARY-PUNISHMENT.

410. Every one is guilty of the indictable offence called burglary, and

liable to imprisonment for life, who-

(a) breaks and enters a dwelling-house by night with intent to commit any

indictable ofence therein; or

(b) breaks out cf any dwelling-house by night, either after committing an

indictable oence therein, or after having entered such dwelling-house, either

by day or by night, with intent to commit an indictable offence therein.

R. S. C. c. 164, s. 37 (A mended). 24-25 V. c. 96, ss. 51, 52 (Imp.).

Section 3, ante, declares what is " nicght."

If a person commits a felony in a house, and afterwards

breaks out of it in the night-time, this is burglary, although
lie might have been lawfully in the house; if, therefore, a
lodger has connitted a larceny in the house and in the
night-time even lifts a latch to get out of the house with
the stolen property, this is a burglarious breaking out of
the house: R. v. Wheeldon, 8 C. & P. 747.
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It has been held that getting out of a house by pushing
up a new trap-door, which was merely kept down by its
own weight, and on which fastenings had not yet been put,
but the old trap-door, for which th.s new one was substi-
tuted, had been secured by fastenings, was not a sufficient
breaking out of the house: R. v. Lawrence, 4 C. & P. 231.
On this case Greaves says: "unless a breaking out of a
house can be distinguislied from the breaking into a
house, this case seems overruled by R. v. Russell, 1 Moo.
377."

If the felon, to get out of the dwelling-house, should
break an inside door the case would plainly enough be
within the statute. But the facts of the cases seein not to
have raised the question, absolutely to settle it, whether
where the intent is not to get out the breach of an inner
door by a person already within, having made what is
tantamount to a felonious entry, but not by breaking, is
sufficient to constitute burglary, if there is no entry through
the inner door thus broken. There are indications that
-the breaking alone in such circunstances may be deened
enougli: R. v. Wheeldon, supra. On the other hand, it
was held that burglary is not committed by an entry, Vith
felonious intent, into a dwelling-house, without breaking,
followed by a mere breaking, without entry, of an inside
door: R. v. Davis, 6 Cox, 369; '2 Bishop Cr. L. 100. But
in Kelyng's Cr. C. 104, it is said that if a servant in the
house, lodging in a room remote from his master in the
night-time, draweth the latch of a door to cone inoto .his
master's chamnber, with an intent to kill hiin this is burg-
lary.

On any indictment for burglary the prisoner moay be
convicted of the offence of breaking the dwelling-house
under s. 412, post.

On an indictinent for burglary the prisoner cannot be
found guilty of felonious receiving: St. Laurent v. R., 7
Q. L. R. 47.
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Indictment for burglary and larceny to the value of'

tenty-five dollars.- that J. S., on about

the hour of eleven of the clock, of the night, of the sarne

day, the dwelling-house of J. N., situate unlawfully

and burglariously did break and enter, with intent the

goods and chattels of one K. O. in the said dwelling-house

then being, unlawfully and burglariously to steal; and then

in the said dwelling-house, one silver sugar basin, of the

value of ten dollars, six silver table-spoons of the value, of

ten dollars, and twelve silver tea-spoons of the value of ten

dollars, of, the goods and chattels of the said K. O. in the

said dwelling-house then being found, unlawfully and bur-

glariously did steal.

Upon this indictment the defendant, if all the facts

are proved as alleged, may be convicted of burglary; if

they are all proved, with the exception that the breaking

vas by night, the defendant may be convicted of house-

breaking,undet s.411; if no breaking be proved,but the value

of the property stolen proved to be, as alleged, over twenty-

five dollars, the verdict may be of stealing in a dwelling-

house to that amount, under s. 345, ante ; if no satisfactory

evidence be offered to show, either that the house was a

dwelling-house or sone building communicating therewith,

or that it was the dwelling-house of the party named in

the indictment, or that it was locally situated as therein

alleged, or that the stolen property was of the value of

twenty-five dollars, still the defendant nay be convicted of

a simple larceny; s. 713: 1 Taylor, Ev. 216; R. v. Corner,

1 Leach, 36; R. v. Hungerford, 2 East, P. C. 518. Where

several persons are indicted together for burglary and

larceny the offence of some may be burglary and of the

others only larceny: R. v. Butterworti R. & R. 520. See

post, remarks under s. 415.

If no indictable offence was comrnitted in the hou se the

indictinent should be as follows:-
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that A B., on about the hour of eleven in the
night of the same day, at the dwelling-house of J.
N. there situate, unlawfully and burglariously, did break
and enter, with intent the goods and chattels of the said
J. N. in the said dwelling-house then and there being
found, then and there unlawfully and burglariously to

steal.

The terms of art usually expressed by the averment
"burglariously did break and enter" are essentially neces-
sary to the indictment. The word burglarioitsly cannot
be expressed by any other word or circumlocution; and
the averment that the prisoner broke and entered is neces-
sary, because a breaking without an entering, or an enter-
ing without a breaking, vill not make burglary: 2 Russ.
50: see s. 611, post. The offence must be laid to have been
conmitted in a mansion-house or dwelling-house, the tera
dwelling-hotse being'that more usually adopted in modern
practice. It will not be sufficient to say a howse: 2 Russ.
46; 1 Hale, 550. It has been said that the indictment
need not state whose goods were intended to be stolen, or
were stolen: R. v. Clarke, 1 C. & K. 421 ; R. v. Nicholas, 1
Cox, 218; R. v. Lawes, 1 C. & K. 62; nor specify which
goods, if an attempt or an intent to steal only is charged:
R. v. Jolinson, L. & C. 489: see s. 613, post.

It is better to state at what hour of the night the acts
complained of took place, though it is not necessary that
the evidenee should correspond with the allegation as to
the exact hour; it will be sufficient if it shows the acts to
have been committed in the night as this word is inter-
preted by the statute. However, in R. v. Thompson, 2

Cox, 377, it 'was held that the hour need not be specified,
and that it will be sufficient if the indictment alleges a
the night.

Inictmn t for b wrglary by breaking out.- that

J. S., on about the hour of eleven in the night of the

same day, beingr in the dwelling-house'-of K. 0., situate
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one silver sugar-basin of the value of ten dollars,

six silver table-spoons of the value of ten dollars, and

twelve silver tea-spoons of the value of ten. dollars, of the

goods and chattels of the said K. O., in the said dwelling-

house of the said K. O., then being in the said dwelling-

house, unlawfully did steal, and that he, the said J. S.,

being so as aforesaid in the said dwelling-house, and hav-

ing committed the offence aforesaid, in manner and form

aforesaid, afterwards, to wit, on the samie day and year
aforesaid, about the hour of eleven in the night of the same

day, unlawfully and burglariously did break out of the

said dwelling-house of the said K. O.

An indictment alleging " did break to get out " or " did

break and get out " is bad; the words of the statute are

"break out:" R. v. Compton, 7 C. & P. 139. See pages 471 et

seq. ante; R. v. Lawrence, 4 C. & P. 231; R. v. Wheeldon,

8 C. & P. 747, and remarks on burglary. If it be doubtful

w hether an indictable offence can be proved, but there be

suficient evidence of an intent to commit such an offence,

a count may be added stating the intent. To prove this

count the prosecutor must prove the entry, the intent as

in other cases, and the breaking out.

Upon the trial of any offence hereinbefore mentioned

the jury nay conviet of an attempt to commit such offence,
if the evidence warrants it, under s. 711, post.

HOUSEBREAKING AND CO33TTING AN OFFENCE.

411. Every one is guilty of the indictable offence called Iousebreaking,

and liable to fourteen years' imprisonment, who-

(a) breaks and enters any dwelling-house by day and commits any indict-

due offence therein ; or

(b) breaks out of any dwelling-house by day after having committed anty

ic(iae offence therein. R. S. C. c. 164, s. 41 (Arnended). 24-25 V. c. 96,

s. 54 (Imp.).

See cases cited in R. v. Hughes, Warb. Lead. Cas. 190.

The words "schoolhouse, shop, warehouse or counting-

house," in the repealed section have been onitted: see post,
s. 41:3.
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The breaking and entering must be proved in the sane

manner as in burglary, except that it need not be proved

to have been done in the night-time. But if it be proved

to have been done in the night-time, so as to amount to

burglary, the defendant may, notwithstanding, be conVicted

upon this indictment: R. v. Pearce, R. & R. 174; R. v.

Robinson, R. & R. 321: Archbold, 399. And so, also, any
breaking and entering which would be sufficient in a case

of burglary would be sufficient under this section. Thus,
where the prisoner burst open an inner door in the inside

of a house, and so entered a shop, in order to steal money

from the till, it was held that this was a sufficient breaking

to support an indictment for housebreaking: R. v. Wen-

mouth, 8 Cox, 348. The value of the goods is immaterial

if a breaking and entry be proved; but if proved and

alleged to be of the value of twenty-five dollars, the

prisoner may be convicted of the offence described in s. 345,

ante ; if the prosecutor succeed in proving the larceny, but

fail in proving any of the other aggravating circuistances,

the defendant may be convicted of simple larceny. The

saine accuracy in the statement of the ownership and situ.

ation of the dwelling-house is necessary in an indictment

for this offence as in burglary. But it must be remembered

that any error in these matters may now be amended.

As in simple larceny, the least removal of the goods

from the place where the thief found them, though they

are not carried out of the house, is sufficient upon an indict-

ment for house-breaking. It appeared that the prisoner,

after having broken into the house, took two half -sovereigns

out of a bureau in one of the roomus, but being detected he

threw thei under the grate in that room; it was held thit

if they were taken with a felonious intent this was a suffi-

cient removal of them to constitute the offence: R. v.

Amier, 6 C. & P. 344.

As to what was a shop under the repealed section (se

post, s. 413), it was once said that it must be a shop for the
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sale of goods, and that a mere workshop was not within

the clause: R. v. Sanders, 9 C. & P. 79; but in R. v. Carter,

i C. & K. 173, Lord Denman, C.J., declined to be governed

by the preceding case, and held that a blacksmith's shop,

used as a workshop only, was within the statute. A ware-

house means a place where a man stores or keeps his goods

which are not imnediately wanted for sale; R. v. Hill, 2

Russ. 95. Upon an indictment for breaking and entering

a counting-house, owned by Gamble, and stealing therein,

it appeared that Gamble was the proprietor of extensive

cheinical works, and that the prisoner broke and entered a

building, part of the premises, which was commonly called

the machine-house, and stole therein a large quantity of

money. In this building, there was a weighing machine,

at which all goods sent out were weighed, and one of

Gamble's servants kept in that building a book in which

he entered all goods weighed and sent out. The account'*of

the tire of the men employed in different departments vas

taken in that building and their wages were paid there;

the books in which their time was entered were brought to

that building for the purpose of making the entries and

paying the wages. At other times they were kept in an-

other building called the office, where the general books and

accounts of the concern were kept. It was objected that

this was not a counting-house; but, upon a case reserved,

the judges held that it was a counting-house within the

statute: R. v. Potter, 2 Den. 235.

An indictnent for house-breaking is good if it alleges

that the prisoner broke and entered the dwelling-house,

and the goods of in the said dwelling-house then

and there being found, then and there (omitting "in the

said dwelling-house ") unlawfully did steal: B. v. Andrews,
Car. & M1. 121, overruling R. v. Smith, 2 M. & Rob 115,
,ehich Coleridge, J., [said Patteson, J., was himself since
satisfied had been wrongly decided: 2 Russ. 76, note by
Greaves.
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Indictent.- the dwelling-house of J. N., situate
unlawfully did break and enter, by day, with intent

the goods and chattels of the said J. N., in the said dwelling-

house then being, unlawfully to steal, and one dressing-case

of the value of twenty-five dollars, of the goods and chattels

of the said J. N., then in the said dwelling-house, then un-

lawfully did steal.

Tpon the trial of an indictment for an offence under

this section the jury may, under s. 711, convict the defend-

ant of an -attempt to commit the same, if the evidence

warrants it. But they can only convict of the attempt to

commit the identical offence charged in the indictment; the

prisoner was indicted for breaking and entering a dwelling.

bouse, and stealing therein certain goods specified in the

indictment, the property of the prosecutor. It was proved

at the trial that at the time of the breaking the goods

specified were not in the house, but there were other goods

there, the property of the prosecutor; the prisoner had not

had time to steal anything, having been caught immediately

after his entering the house. The jury acquitted the

prisoner of the felony charged, but found him guilty

of breaking and entering the dwelling-house of the pro-

secutor, and attempting to steal his goods therein. HelN,

that the conviction was wrong, and that an attempt must

be to do that which, if successful, would amnount to the

felony charged: R. v. McPherson, Dears. & B. 197. The

prisoner, under such circumstances, mnay be convicted of

breaking and entering with intent to commit an indictable

offence, under s. 412, post. But only if, as in the forn above

given, the intent is alleged, which was not the case in R. v.

McPherson. See s. 64, p. 42, ante.

HOUSEBREAKING WITH INTEKT.

412. Every one is guilty of an indictable offence and liable to seven

years' imprisonment who, by day, breaks and enters any dwelling-house with

intent to commit any indictable offence therein. R. S. C. c. 164, s. 42

(Amended). 24-25 V. c. 96. s. 37 (Imp.).
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The words "schoolhouse, shop, warehouse and-counting

house " were in the repealed clause.

Indictment.- on the dwelling-house of

J. N., situate unlawfully did break and enter by day

with intent to commit an indictable offence therein, to wit,
the goods and chattels of the said J. N., in the said dwell-

ing-house there being, then to steal.

Where there is only an attempt it is not always possible

to say what goods the would-be thief meant to steal, and

an indictment for an attempt to commit larceny need not

specify the goods intended to be stolen: R. v. Johnson,

L. & C. 489.

Upon an indictment under this section the prisoner

may be convicted, under s. 711, of attempting to commit

the offence charged : R. v. Bain, L. & C. 129.

Greaves says: "This clause is new, and contains a very

important improvement in the law. Formerly the offence

here provided was only a misdemeanour at common law.

Now it often happened that such an offence was very

inadquately punished as a misdemeanour, especially since

the night was made to commence at nine in the evening;

for at that time, in the winter, in rural districts, the poor

were often in bed. Nor could anything be much more

unreasonable than that the same acts done just after nine

o'clock at night should be liable to penal servitude for life,
but if done just before nine they should only be punishable
as a misdemeanour. It is clear that if, on the trial of an
indictment for burglary with intent to commit a felony, it
should appear that the breaking and entry were before
nine o'clock the prisoner migh°t be convicted under this
clause. But upon an indictment in the ordinary foM
for house-breaking, the prisoner could not be convicted
under this clause, because it does not allege an intent to
commit a felony (as in McPherson's Case, ante, under last
preceding section). It will be well, however, to alter the
form of these indictments, and to allege a breaking and
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entry with intent to commit some felony (any indictable
offence), in the same manner as in an indictment for bur-

glary with intent to commit felony, an.d then to allege the
felony that is supposed to have been committed. in the
house. If this b8 done, then, if the evidence fail to prove
the commission of ihat felony, but prove that the prisoner
broke and entered with intent to commit it, he may be
convicted under this clause."

,BREAKING SHOP, SCHOOL-qOUsE, ETC., AND COMMfTIING AN OFFENCE.

413. Every one is guilty af an indictable offence and liable to fourteen
years' imprisonment who, .either by day or night, breaks and enters and coa.
mits any indictable ofence in a school-house, shop, warehouse or counting
bouse, or any building within the curtilage of a dwelling bouse, but not so con.
nected therewith as to form part of it under the provisions hereinbefore
contained. R. S. C. c. 164, s. 40 (Amended). 24-25 V. c. 96, ss. 55-56 (Imp.),

Section 407 defines what is within the curtilage.

See ante, under s. 411 what is a shop, or warehouse, or
counting-house : also as to indictment.

" Curtilage " is a court-yard, enclosure or piece of land
near and belonging to a dwelling-house.-Toml. Law Dict.

-The breaking and entering must be proved in the same

manner as in burglary, except that it is immaterial whether
it vas done in the day or night. If this proof fail the
defendant may be convicted of simple larceny.

The building described in the statute is " any building
within the curtilage of a dwelling-house, but not so con-
nected thereiWith as to form part of it under the provisions
hereinbefore contained," that is, not communicating with the
dwelling-house, either immediately or by means of a covered
and enclosed passage leading from the one to other as de-
scribed in s. 407. To break and enter such a building was,
before the present statute, burglary, or house-breaking, and
although this enactment, which expressly defines the build-
ing meant thereby to be a building within the curtilage,
appears to exclude many of those buildings which were
formerly deemed parcel of the dwelling-house, from their
adjoining the dwelling-house, and being occupied there-

[Sec. 41s,
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with, although not within any common enclosure or

curtilage, yet some of the cases decided upon these subjects

may afford some guide to the construction of the present

section. Where the defendant broke into a goose-house,
which opened into the prosecutor's yard, into which yard

the prosecutor's house also opened, and the yard was sur-

rounded, partly by other buildings of the homestead, and

partly by a wall in'which there was a gate leading to- the

road, and some of the buildings had doors opening into the

lane, as well as into the yard, the goose-house was holden

to be part of the dwelling-house: R. v. Clayburn, R. & R.

360. Where the prosecutor's house was at the corner of

the street, and adjoining thereto was a workshop, beyond

which a coach-house and stable adjoined, all of which were

used with the house and had doors opening into a yard

belonging to the house, which yard was surrounded by

adjoining buildings and was altogether enclosed, but the

shop had no internal communication with the house, had a

door opening into the street, and its roof was higher than

that of the house, the workshop was holden to be a parcel

of the dwelling-house : R. v. Chalking, R. &. R. 334. So, a

warehouse which had a separate entrance fronv the street,
and had no internal communication with the dwelling-house

with which it was occupied but was under the same roof,

and had a back door opening into the yard into which the

house also opened and which enclosed both, was holden to

be part of the dwelling-house: R. v. Lithgo, R. & R. 357.
So, where in one range of buildings the prosecutof had a

warehouse and two dwelling-houses, formerly one house,
all of which had entrances into the street, but had also doors

opening into an enclosed yard belonging to the prosecutor,

and the prosecutor let one of the houses between his house

and the warehouse together with certain easements in the

yard, it was lolden that the warehouse was parcel of the
dwelling-house of the prosecutor; it was so before the
division of the house and reinained so afterwards: R. v.

Ctim. Lw-31
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Walters, 1 Moo. 13. And where the dwelling-house of the

prosecutor was in the centre of a space of about an acre of

land, surrounded by a garden wall, the front wall of a

factory, and the wall of the stable-yard, the whole being

the property of the prosecutor who used the factory, partlv

for his own business and partly in a business in which he

had a partner, and the factory opened into an open passage

into which the outer door of the dwelling-house also opened,
it was holden that the factory was properly described as

the dwelling-house of the prosecutor: R. v. Hancock, R &

R. 170. But a building separated from the dwelling-house

by a public thoroughfare cannot be deened to be part of

the dwelling-house : R. v. Westwood, R. & R. 495. So

neither is a wall, gate or other fence, being part of the out.

ward fence of the eurtilage, and opening into no building

but into the yard only, part of the dwelling-house: R v.

Bennett, R. & R. 289. Nor is the gate of an area, which

opens into the area only, if there be a door or fastening to

prevent persons from passing fron the area into the bouse,
although that door or other fastening nay not be secured

at that time: R. v. Davis, R. & R. 322.

Where the building broken into was in the fold-yard of

the prosecutor's farm, to get to which froin the house it

was necessary to pass through another yard called tie

pump-yard into which the back door of the house opened,

the pump-yard being divided from the fold-yard by a wall

four feet high in which there was a gate, and the fold-yard

being bounded on all sides by the farm buildings, a wall

from the house, a hedge and gates, it was held that tihe

building was within the curtilage: R. v. Gilbert, 1 C. & K.

84. See R. v. Egginton, 2 Leach, 913.

Indictment.- a certain building of one J. .,

situate unlawfully did break and enter, the said

building then being within the curtilage of the dwelling-

house of the said J. N. there situate, and by the said J.N

then and there occupied therewith, and there being then

[Sec. 41a
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and there no communication between the said building and

the said dwelling-house, either immediate or by means of

any covered and enclosed passage leading from the one to

the other, with intent the goods and chattels of the said

j. N. in the said building then being to steal, and that the

said J. S. then and there, in the said building, one silver

watch of the goods and chattels of the said J. N. did steal.

This count may be added to an indictment for burglary,

house-breaking or stealing in a dwelling-house to the amount

of twenty-five dollars, and should be added whenever itf

is doubtful whether the building is in strictness a dwelling-

house. If the evidence fail to prove the actual stealing,
but the breaking, entry and intent to steal be proved, the
prisoner may be convicted, under this indictment, of the

offence described in s. 414, as this indictment alleges the

intent as well as the act.

Under s. 711 a verdict of guilty of an attemipt to com-
mit the offence charged may be given upon an indictment.

on this section, if the evidence warrants it.

BREAKING SHoP, SCHOOL-HOUSE, ETC., WITH INTE'r..

411. Every one is guilty of an indictable offence and liable to seven,
years' imprisonment who, either by day or night, breaks and enters any of the
buildings mentioned in the last preceding section with intent to commit any
indictable offence therein. R. S. C. c. 164, s. 42 (.Amended). 24-25 V. c. 96,

s. 57 (Imp.).

See remarks under ss. 412 &¯413, ante.

BEING FOUND IN DWELLING-HOUSE BY NIGHT.

415. Every one is guilty of an indictable offence and liable to seven
years' imprisonment who unlawfully enters, or is in, any dwelling-house by
night with intent to commit any indictable ofence therein. R. S. C. c. 164,
s. 39. 24-25 V. c. 96, s. 54 (Imp.).

Greaves says : "This clause is new and contains a great
improvement of the law. It frequently happened on the
trial of an indictment for burglary where no property had
been stolen that the prisoner escaped altogether for want
of sufficient proof of the house having been broken into,
though there was no moral doubt that it had been so. This
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clause will meet all such cases. It will also meet ail cases

where any door or window has been left open, and the

prisoner has entered by it in the night. It is clear that if,
on the trial of an indictment for burglary with intent 1o

commit a felony, the proof of a breaking should fail, the

prisoner might nevertheless be convicted of the offence

created by this clause for such an indictment contains

everything that is required to constitute an offence under

this clause, in addition to the allegation of the breaking

and the prisoner may .be acquitted of the breaking and

convicted of the entering with intent to commit felony, in

the same way as on an indictment for burglary and steal.

ing he may be acquitted of the breaking and convicted of

the stealing. And this affords an additional reason why, in

an indictment for burglary and committing a felony, there

should always be introduced an averment of an intent to

commit a felony, so that if the proof of the commission of

the felony and of the breaking fail the prisoner may

-nevertheless be convicted of entering by night with intent

to commit it."

Indict/rent.- that J. S., on about the hour

lof eleven in the night of that same day, the dwelling of

K. O., situate unlawfully did enter, with intent the

goods and chattels of the said K. O., in the said dwelling.

house then being, to steal.

As to what is night, and what'is a dwelling-house, in

the interpretation of this clause the same rules as for bur-

glary must be followed. Under s. 711 the jury may, if the

evidence wari-ants it, convict of an attempt to commit the

offence charged upon an indictment under this section.

BEING FOUND ARMED WITH INTENT.

416. Every one is guilty of an indictable offence and liable to seren

years' imprisonnent who is found-

(a) armed with any dangerous or offensive weapon or instrument by dau,

with intent to break or enter into any dwelling'-houise, and to commit any

indictable ofence therein ; or

[Sec. 416
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(b) armed as aforesaid by night, with intent to break into any building
sud to commit any indictable offence therein. R. S. C. c. 164, s. 43 (Amended).
24-25 V. c. 96, *s. 58 (Imp.).

" Offensive weapon " defined, s. 3.

The punishment was three years under the repealed
clause.

The word "by day " is new. By day the offence is as
to a dwelling-house only. By niqht it is as to any building:

see form of indictment under next section.

BEING DISGUISED OR IN POSSESSION OF HOUSE-BREAKING INSTRUMENTS.

417. Every one is guilty of an indictable offence and liable tofive yearae

imprisonment who is found-

(a) having in his possession by night, without lawful excuse (the proof of

which shall lie upon him) any instrument of bousebreaking ; or

(b) having in his possession by day any such instrument with intent to

commit any indictable offence ; or

(c) h<wing his face mas8ked or blackened, or bCing otherwise disguised, by

nhigt, xithout lawful excuse (the proof whereof shall lie on him) ; or

(d) having his face masked or blackened, or being otherwise disguised, by
du!, with intent to commit any indictable offence. R. S. C. c. 164, s. 43
(Amnded). 24-25 V. c. 100, s. 58 (Imp.).

" Having in possession," defined, s. 3.

The words in italies are new.

Sub-sections (b), (c), (d) are also new or extensions of the
repealed statute.

"It is thought that being disguised by night affords sufficient
piwa -ie evidence of a criminal intent.''-Imp. Comm. Rep.

The punishment was three years under the repealed
clause.

Jiidictment Under s. 416 for being found by niUht
that A. B? on about the hour

of eleven of the night of the same day at was
found unlawfully armed with a certain dangerous and
offensive weapon (or instrtument), with intent to break and
enter into a dwelling-house (or any other building) of C.
D. there situate, and the goods and chattels in the said
dwelling-house (or any other building), then being, unlaw-
fully to steal.
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It is not necessary to aver that the goods and chattels
were the property of any particular person: R. v. Lawes,
R. v. Clarke, 1 C. & K. 62, 421 ; R. v. Nicholas, 1 Cox, 218.

See, ante, s. 3, as to the interpretation of the word

"night."

In R. v. Jarrald, L. & C. 301, it was held, upon a case

reserved, that an indictment under the repealed section, for
being found by night armed with a dangerous and offensive

weapon and instrument, with intent to break and enter
into a building and commit a felony therein, must specify,
as in burglary, the building to be broken into. Crompton,
J., was of opinion that the particular felony intended must
also be specified.

On this case Greaves, 2 Russ. 70, note g, says: 'With
all deference it is subnitted that this decision is clearly
erroneous. The ground on which Cockburn, C.J., rests the
decision of the first point (as to a particular house tô be
specified, now s. 417) is answered by the second clause of

the saine section; for, under it, the nere possession, with.

out lawful excuse, of any instrument of housebreaking in

the night constitutes the offence without any intent to
commit felony at all; and this offence is plainly on'e step

further from the attempt to commit a felony than where

the intent to commit sone felony exists, thougli the par-
ticular felony is not yet fixed . . . As to the rules of

criminal pleading these soen, in this case, to have been
rnisconceived. It is quite a. mistake to suppose that thlese
rules require the specification of particulars where it is

impracticable to specify them. Wherever this is the case

the rules allow general or other statements instead. . . .

It cannot be doubted that this decision, instead of pronot-

ing the object of the Act in this respect, is substantially a

repeal of it, for it is hardly conceivable that, in the majority

of cases, it will be possible to prove an intent to commit

any particular felony."

[Sec. 417



To this Cave answers, (3 Burn, 252, note a): " . . . .

But a close consideration of the statute appears to confirin

it (the decision in Jarrald's Case): it may well be that in

ail the other cases except 'having implements of house-

breaking ' an intent must be clearly proved; for the

being arned with a dangerous weapon ' or ' having the

face blacked' or 'being by night in a dwelling-house'

are clearly no offences unless done for a felonious purpose.

And the very essence.of the offence is such felonious purpose.

But, with regard to 'having instruments of house-breaking,'

the statute implies the intent from the nature of the instru-

ient, and throws the proof of innocence upon. the prisoner,

The general intention of the statute is thus well carried out;

for if a man be found by night anywhere with house-

breaking impleients, or such as the jury shall think he

intended to ùse as such, he nay be indicted for that

offence. But if he has not any house-breaking implements,
but is ' arned with a dangerous weapon ' not usable for

house-breaking, then the particular intent under s. 416

must be laid and proved as laid."

Indictment under S. 417 (a) for having i'n possession,

by night, inplemnents of house-breaking.- on

about the hour of eleven in the night of the same day,
at was found, he the said (defendant) then and there,

by nigit as aforesaid, unlawfully having in his possession,

without lawfûl excuse, certain implements of house-break-

ing (to wit ).

An instrument capable of being used for lawful purposes

is within the statute if the jury find that such instrument

mîay also be used for the purposes of house-breaking, and

that the prisoner intended to use it as an implement of

house-breaking when found at night in possession of it:

R. v. Oldham, 2 Den. 472.

Where an indictment for having in possession without

lawful excuse certain implements of hiuse-breaking bynight

the jury found the prisoners guilty of the possession without
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lawful excuse, but that there was no evidence of an intent to
commit a felony, and the indictment omitted the words
" with intent to commit a felony," it was held that the
omission did not render the indictment bad, and that it
was not necessary to prove an intent to commit a felony:
R. v. Bailey, Dears. 244.

Indict ment under s. 417 (d) for beingfound by day with
a disguised face with intent to commit an indictable ofJence.

that at on A. B. was found by day, then and
there having his face blackened (masked, blackened or other-
wise disguised) with intent then and there to kill and
murder one C. D.

In R. v. Thompson, Il Cox, 362, held, that where several
persons are found out together by night for the common
purpose of house-breaking and-one only is in possession of
house-breaking implements all may be found guilty of the
misdemeanour created by this section, for the possession of
one is in such case the possession of all. See s. 3 for defini-
tion of " having in possession."

PUNISHMENT AFTER PREVIOUS CONVICTION.

41S. Every one who, after a previous conviction for any indictable
ofence, is convicted of an indictable offence specified in this part for which the
punishment on a first conviction is less than fourteen years' imprisonment is
liable to fourteen years' imprisonment. R. S. C. c. 161, s. 44 (Amended).
24-25 V. c. 96, s. 59 (Imp.).

The imprisonnent was for ten years under the repealed
clause. As to trial of an offence after a previous convic-
tion see post, ss. 628 and 676.

[Sec. 418
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FORGERY.

GENERAL REMARKS.

" To forge is metaph6rically taken from the smith who

beateth upon his anvil; and forgeth what fashion and shape

he will ; the offence is called crimen falsi, and the.offender

falsarius, and the Latin word, to forge, is falsare or fab-

ricare": Coke, 3 Inst. 169.

"Forgery is the fraudulent making or alteration of a,

writing, to the prejudice of another's rioht ": 4 Blacks. 247.

"Forgery is the false making of an instrument with

intent to prejudice any public or private right ": 3rd Rep.

Crim. Law Comm. 10th June, 1847, p. 34; ss. 421, 422,

post.

"Forgery is the fraudulent making of a false writing

which, if genuine, would be apparently of some legal effi-

cacy": Bishop, 2 Cr. L. 523.

"The characteristic of the crime of forgery is the false

making of some written or other instrument for the pur-

pose of obtaining credit by deception. The relation this

offence bears to the general system may be thus briefly

established. In most affairs of importance the intentions,

assurances, or directions of men are notified and authenti-

cated by means of written instruments. Upon the authen-

ticity of such instruments the security of many civil rights,
especially the right of property, frequently depends; it is,
therefore, of the highest importance to society to exclude

the numerous frauds and injuries which inay obviously be

perpetrated by procuring a false and counterfeited written

instrument, to be taken and acted on as genuine. 'In refer-

ence to frauds of this description it is by no means essen-
tial that punishment should be confined to cases of actually
accomplished fraud; the very act of falsely mnaking and
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constructing such an instrument with the intention to

defraud is sufficient, according to the acknowledged prin-

ciples of criminal jurisprudence, to constitute a crime,--

being in itself part of the endeavour to defraud, and the

existence of the criminal intent is clearly manifested by an
act done in furtherance and in part execution of that inten-

tion. The limits of the offence are immediately deducible
from the general principle already adverted to. As regards

the subject matter, the offence extends to every writing

used for the purpose of authentication.

" The crime is not confined to the falsification of

mere writings'; it plainly extends to seals, stamps, and all
other visible marks of distinction by which the truth of any
fact is authenticated, or the quality or genuineness of any
article is warranted, and, consequently, where a party may
be deceived and defrauded, from having been by false signs
induced to give credit where none was due. With respect

to the false making of any such instrument the offence

extends to every instance where the instrument is, under

the circumstances, so constructed as to induce a party to

give credit to it as genuine and authentic in a point where
it is false and deceptive. And in this respect a forged in-

strument differs from one which is merely false and untrue

in stating facts which are false. Where the instrument is

forged, as where a certificate purporting to be signed by an
authorized officer was not, in truth, signed by hirm, a party

to whom it is shown is deceived in being induced to sup-

pose that the fact certified is accredited by the officer whose

certificate it purports to be, and he is deceived in that re-

spect whether the fact certified be true or false. If, on the

other hand, such a certificate be in truth signed by the

officer whose name it bears, the instrument is not forged

although the fact certified be falsely certified, for here the

party receeing the certificate is deceived, not by being

falely induced to believe that the officer had accredited

the instrum nt by his signature, but from the oaicer having
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falsely certified the fact. The, instrument may, therefore,
be forged althouglh the fact authenticated be ·true. The in-

strument may be genuine although the fact stated be false.

Where money or other property is obtained by an instru-

ment of the latter description, that is, where it is false

merely as containing a false statement or representation,
the offence belongs to the class of obtaining money or other

property by false pretenses": 5th Rep. Crim. Law Comm.

22nd of April, 1840.

" Consistently with the principles which govern the

offence of forgery an instrument may be falsely made

although it be signed or executed by the party by whom it

purports to be signed or executed. This happens where a

party is fraudulently induced to execute a will, a material

alteration having been made, without his knowledge, in the

writing; for, in such a case, although the signature be

genuine the instrument is false, because it does not truly

indicate the testator's intentions, and it is the forgery of

him who so fraudulently caused such will to be signed, for

he niade it to be the false instrument which it really is:"

Cr. Law Comm. iRep. loc. cit.

This passage of the Criminal Law Commissioners seems

to be based on a very old case, cited in Noy's Reports, 101,
Combes's Case; but in a more -recent case, R. v. Collins, 2

M. & Rob. 461, it was held that fraudulently to induce a

person to execute an instrument, on a misrepresentation of

its contents, is not a forgery ; and, in a case of R. v. Chad-

wick, 2 M. & Rob. 545, that to procure the signature of a

person to a document, the contents of which have been

altered without his knowledge, is not a forgery: see

Stephen's Cr. L. Art. 356, illustrations, 10, 11.

The report (loc. cit.) of the crininal law commissioners

continues as follows: " Upon similar grounds, an offender

=,y be guilty of a false making of an instrument although

hesign or exedute it in his own naine, in case it be false in
any material part, and calculated to indueo another to give
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credit to it as genuine and authentic where it is false and
deceptive. This happens where one, having conveyed

land, afterwards, for the purpose of fraud, executes an in-

strument purporting to be a prior conveyance of the sane

land; here, again, the instrument is designed to obtain

credit by deception, as purporting to have been made at a

time earlier than the true time of its execution."

This doctrine was approved of in a case, in England, of

R. v. Ritson, 11 Cox, 352, and it was there held, upon a case

reserved, that a man may be guilty of forgery by making

a false deed in his own name. Kelly, C.B., delivering the

judgment of the court, said: " I certainly entertained some

doubt at one time upon this case, because most of the

authorities are of an ancient date, and long before the

passing of the statutes of Il Geo. IV. and 1 Will. IV., and
24 & 25 V. However, looking at the ancient authorities and

the text books of the highest repute, such as Com. Dig.,
Bacon's Abr., 3 Co. Inst., and Foster's C. L. 117, they

are all uniformly to the effect, not that every instrument

containing a false statement is a forgery, but that every

instrument which is false in a material part, and which

purports to be that which it is not, or to be executed by a

person who is not the real person, or which purports to be

dated on a day which is not the real day whereby a false

operation is given to it, is forgery.'

"Forgery, at common law, was an offence in falsely and

fraudulently making and altering any matter of record or

any other authentic matter of, a public nature, as a parish

register or any deed or will, and punishable by fine and

imprisonment. But the mischiefs of this kind increasing

it was found necessary to guard against them by more

sanguinary laws. Hence we have several Acts of Parlia-

nient declaring what offences amount to forgery, and which

inflict severer punishments than there were at the common

law ": -Bacon's Abr. vol. 3, 277. Curwood, 1 Hawk. 263,
is of opinion that this last definition is wholly inapplicable
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to the crime of forgery at common law, as, even at common
law, it was forgery to make false "private" writings.

"The notion of forgery does not seem so much to con-

sist in the counterfeiting a mnan's hand and seal, which may
often be done innocently, but in the endeavouring to give

an appearance of truth to a mere deceit and falsity, and

either to impose that upon the world as the solèmn act of

another, which he is in no way privy to, or at least to ihake a
mans own act appear to have been done at a time when it
was not done, and by force of such a falsity to give it an

operation which in truth and justice it ought not to have":

1 Hawk. 264.

The definitions containing only the words " with intent
to defraud " without the words " with intent to deceive"

seem defective. In fact, there are many acts held to be

forgery where no intent to defraud, as this expression is
commonly understood, exists in the mind of the person

committing the act; as, for instance, if the person, forging a
note, means to take it up, and even has taken it up, so as
not to defraud any one, this is clearly forgery if he issued
it, and got money or credit or anything upon it: R. v. Hill,
2 Moo. 30; R. v. Geach, 9 C. & P. 499; or forging a bill
payable to the prisoner's own order, and uttering it without
indorsement: R. v. Birkett, R. & R. 86; or if one, while
knowingly passing a forged bank note, agrees to receive it
again should it prove not to be genuine, or if a creditor
executes a forgery of the debtor's name to get from the
proceeds payment of a sum of money due him: R. v. Wilson,
1 Den. 284; or if a party forges a deposition to be used in
court, stating merely what is true, to enforce a just claim.
All these acts are forgery; yet where is the intent to
defraud in these cases? It may be said that the law infers
it. But why make the law infer the existence of what does
not exist? Why not say that l' forgery is the false making
of an instrument with intent to defraud or deceive." ee
now s. 422, Post. The word "deceive " wowld cover all the
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cases above cited; in each of these cases, the intent of the
forger is that the instrument forged should be used as good,
should be taken and received as signed and made by the
person whose name is forged, in consequence, to deceive
quoad hoc, and for this, though he did not intend to defraud;
though no one could possibly be defrauded by his act, he is
in law guilty of forgery: see 2 Russ. 774.

It is true that the court of Crown cases reserved, in
England, held in R. v. Hodgson, Dears. & B. 3, that, upon
an indictnent for forgery at common law, it is necessary to
prove, not only an intent to defraud, but also an intent to
defraud a particular person, though, when this case was
decided, the statute in England (14 & 15 V. c. 100, s. 8,)
enacted that it was not necessary in indictments for
forgery to allege an intent to defraud any particular
person: s. 613, post. In this Hodgson's case the prisoner
had forged and uttered a diploma of the college of sur-
geons; the jury found that the prisoner forged the docu-
ment with the general intent to induce the belief that it
was genuine, and that he was a member of the college, and
that he showed it to certain persons with intent to induce
such belief in them, but that he had no intent, in forging
or uttering it, to commit any particular fraud or specific
wrong to any individual.

Though the offence charged in this case was under the
common law, it must be remembered that s. 8, of 14 & 15 V.
c. 100, applied to indictments under the common law as
well as to indictments under the statutes, as now also do
s. 44 of the English Forgery Act and ss. 422, s-s. 3 and 613,
post.

Greaves remarks on the decision in this case:-

As the clause of which this is a re-enactment, 44 of the
English Act, was considered in R. v. Hodgson, and as that
case appears to me to have been erroneously decided, it iay
be right to notice it here. The prisoner was indicted at
common law for forging and uttering a diplonia of the
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college of surgeons, and the indictment was in the common

fora. The college of surgeons has no power of conferring

any degree or qualification, but before admitting persons to

its membership it examines them as to their surgical 1nowe

ledge, and, if satisfied therewith, admits them, and issues a

document called a diploma, which states the membership.

The prisoner had forged one of these diplomas. He pro-

cured one actually issued by the college of surgeons, erased

the name of the person mentioned in it, and substituted his

own. He hung it up in his sitting-room, and, on being

asked by two medical practitioners whether he was qualified,

he said he was, and produced this document to prove his

assertion. When a candidate for an appointment as vaccin-

ating officer he stated he had his qualification, and would

show it if the clerk of the guardians, who were to appoint

to the office, would go to his gig; he did not, however,

then produce or show it. The prisoner was found guilty,
the fact to be taken to be, that he forged the document

with the general intent to induce a belief that it was

genuine, and that lie was a iember of the college of
surgeons, and that he showed it to two persons with the

particular intent to induce such belief in these two persons,

but that he had no intent in forging or in altering, to

commit any particular fraud, or any specific wrong to any

individual. And upon a case reserved it was held that the

14 & 15 V. c. 100, s. 8, altered the form of pleading only, and

did not alter the character of the offence charged, and that

the law as to that is the same as if the statute had not been

passed; and that, in order to make out the offence of

forgery at common law, there must have been, at the time

the instrument was forged, an intention to defraud some

particular person. Now, this judgment is clearly erroneous.

The 14 & 15 V. c. 100, s. 8, does, in express terms, alter the

law as well as the form of the indictment, for it expressly

enacts, 'that on the trial of any of the offences in this section

mentioned (forginq, uttering, disposing of or putting off any

instrument whatsoever) it shall not be necessary to prove that

4M5



496 FORGERY.

the defendant did the act charged with an intent to

defraud.' The judgment, therefore, and the claise in the
Act are directly in contradiction to each other, and, conse-
quently, the former cannot be right. The clause was

introduced advisedly for the very purpose of altering the
law. See my note to Lord Campbell's Acts, page 13. It is

a fallacy to suppose that there must have been an intent to
defraud any particular person at the time of forging the
document. In Tatlock v. Harris, 3 T. R. 176, that great
lawyer, Shepherd, said in argument, ' it is no answer to a

charge of forgery to say that there was no special intent to

defraud any particldar person, because a general intent to

defraud is sufficient to constitute the crime;' and this

position was not denied by that great lawyer, Wood, who

argued on the other side, and was apparently adopted by

the eourt. It is cited in 1 Leach, 216, note (a); 3 Chit.

Cr. L. 1036; and, as far as we are aware, was never doubted
before this case. Indeed, in R. v. Tylney, 1 Den. 319, it

seems to have been assumed on all hands to be the law.
There the prisoners forged a will, but there was no evidence

to show that any one existed vho could have been defrauded

by it, and the judges were equally divided whether a count

for forgery with intent to defraud some person unknown

could, under such circumstances, be supported. It is obvious

that this assumed that if there had been evidence that

there was any one who amight have been defrauded, though

there was no evidence that the prisoners even knew of thé

existence of any such person, the offence would have been

forgery. Indeed it would be very startling to suppose that

a man who forged a will, intending to defraud the iext of

kin, whoever they might happen to be, was not guilty of

forgery because he liad only that general intent."

"The point is too obvious to have escaped that able

criminal lawyer, Mr. Prendergast, and, as he did not take

it, he clearly thought it wholly untenable, and so, also, must

the judges who heard the case. See also the observations
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of Cresswell, J., in R. v. Marcus, 2 C. & K 356. In R. v.

Nash, 2 Den. 493, Maule, J., expressed a very strong

opinion that it was not necessary, in order to prove an

intent to defraud, that there should be any person who

could be defrauded, and this opinion was not dissented

from by any of the other judges."

"It has long been settled that making any instrument,
which is the subject of forgery, in the naine of a non-exist-

ing person is forgery, and in Wilks' Case, 2 East, P. C.

957, aIl the judges were of opinion that a bill of excliange

drvn in fictitious names was a forged bill. Now, every

one knows that, at the time when such documents are

forged the forger lias no intent to defraud any particular

person, but only an intent to defraud any person whon he

muay afterwards meet with, and induce to cash the bill; and

no suggestion has ever been made in any of these cases that

that offence was not forgery. The ground of the present

judgnment seenis to have been that formerly the particular

person who was intended to be defrauded nust have been

naned in the indictment; no doubt it is a general rule of

criminal pleading that the names of persons should be

stated, but this rulé is subject to the exception that, wher-

ever the stating the name of any person in an indictment

is highly inconvenient or impracticable, the naine need not

1e stated, for lex nemine-m cogit ad vana seu impossibilia.

Therefore, the naimes of inhabitants of counties, hundreds

and parishes need never be stated; so, too, where there is

a conspiracy to defraud tradesmen in general the naines

need not be stated. So, where there is a conspiracy to

raise the funds, it is not necessary to state the names of the

persons who shall afterwards become purchasers of stock,
for the defendants could not, except by a spirit of pro-

phecy, divine who would be the purchasers on a subsequent
day'; per Lord Ellenborough, C.J., in R. v. De Berenger, 3 M.

a S. 73; which reason is equally applicable to the case

where, at the timae of forging an instrument, there is no

Crmi. LÂw-32
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intent to defraud any particular person. Indeed, it is now
clearly settled that, where a conspiracy is tc defraud indefi.

nite individuals, it is unnecessary to name any individuals:
R. v. Peck, 9 A. & E. 686; R. v. King, 7 Q. B. 782. This
may be taken to be a general rule of criminal pleading, and
it has long been applied to forgery. In R. v. Birch, 1 Leach,
79, the prisoners were convicted of forging a will, and one
count alleged the intent to be 'to defraud the person or

persons who would by law be entitled to the messuages'

whereof the testator died seized. And it has been the
regular course in indictments for forging wills, at least
ever since that case, to insert counts with intent to defraud
the heir-at-law and the next of kin, generally: 3 Chit.
Cr. L. 1069. It is true that in general there have also been
counts specifying the heir-at-law or the next of kin by
naine. But in R. v. Tylney, 1 Den. 319, there was no such
count. No objection seems ever to have been taken to any
such general count. So, also, in any forgery with intent
to defraud the inhabitants of a county, hundred or parish
the inhabitants may be generally described. These instances
clearly show that it is not necessary inl forgery any more
than in other cases to naine individuals where there is either
great inconvenience or impracticability in doing so. A con-
viction for couspiracy to negotiate a bill of exchange, the
drawers of which were a fictitious firm, and thereby fraud-
ulently to obtain goods from the King's subjects, although
it did not appear that any particular person to be defrauded
was contemplated at the tinie of the conspiracy, has been
held good: R. v. Hevey, 2 East, P. C. 858, note (a); and
this case bears considerably on the present question. ,If
a person forged a bill of exchange with intent to defraud
any one whoi he might afterwards induce to cash it,

and he uttered it to A. B., it cannot be doubted that he

would be guilty of uttering with intent to defraud A. B.,
and it would indeed be strange to hold that lie was guilty
of uttering, but not of foiging, the bill. No doubt the

offence of forgery consists in the intent to deceive or de-
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fraud; but a general intent to defraud is just as criminal
as to defraud any partieular individual. In each case
there is a wrongful act done with a criminai intent,
whieh, according to R. v. Higgins, 2 East, 5, is suffi-
cient to constitute an indictable offence. In the course of
the argument Erle, J., said: "Would it not have been

enough to allege an intent to deceive divers persons to
the jurors unknown, to wit, all the patients of his late
master? " This approaches very nearly to the correct
view, viz., that it would have been enough before the
14 & 15 V. c. 100, s. 8, to have alleged and proved an intent
to deceive any persons who should afterwards become his
patients. Wightman, J., during the argument said: " The

question is, whom did he intend to deceive when the forgery
was conmitted?" And Jervis, C.J., said: " The intent must
not be a roving intent but a specific intent." Now, if these
remarks are confined to a count for forging they are correct,
though, in Bolland's Case, 1 Leach, 83, the prisoner was
executed for forging an indorsement in the name of a non-
existing person, with intent to defraud a person whom he
does not even seem to have known when he forged the in-
dorsement."

"But it cannot be doubted that a man may be guilty
of intending to defraud divers persons at different times
by the same instrument, as where he tries to utter a forged
note to several persons one after another, in which case he
may be convicted of uttering with intent to defraud each of
them. Thus much has been said, because it is very import-
ant that the law on the subjects discussed in this note
should not be left in uncertainty, and it is much to be re-
gretted that R. v. Hodgson, Dears. & B. 3, was ever decided
as it was, as it may encourage ignorant pretenders to
fabricate diplomas, and thereby not only to defraud the
poor of their money, but to injure their health": Greaves,
Cons. Acts, 303.

In R. v. Nash, 2 Den. 493, Maule, J., said : " The re-
corder seems to have thought, that in order to prove an
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intent to defraud there should have been some person

defrauded or who might possibly have been defrauded.
But I do not think that at all necessary. A man may have
an intent to defraud, and yet there may not be any person
ivho could be defrauded by his act. Suppose a person with

a good account at his bankers, and a friend, with his know-
ledge, forges his name to a cheque, either to try his credit,
or to imitate his handwriting, there would be no intent to
defraud though there would be parties who might be
defrauded. But where another person has no account at
his bankers, but a man supposes that he lias, and on that
supposition forges his name, there would be an intent to

defraud in that case although no person could be de-
frauded."

And in R. v. Mazarora, R. & R. 291, it bas been holden
that the jury ought to infer an intent to defraud the person
-who would have to pay the instrument if it were genuine,
'although from the manner of executing the forgery, or

from that person's ordinary caution, it would not be likely

to impose upon him; and although the object was general
to defraud whoever night take the instrument, and the
intention of defrauding, in particular, the person who would
have to pay the instrument, if genuine, did not enter into

the prisoner's contemplation. Sec R. v. Crooke, 2 Str. 901:
R. v. Goate, 1 Ld. Raym. 737 ; R. v. Holden, R. & R. 154.

And even if the party to whom the forged instrument is

uttered believes that the defendant did not intend to

defraud him, and swears it, this will not repel the presump-

tion of an intention to defraud: R. v. Sheppard, R. & R.

169; R. v. Trenfield, 1 F. & F. 43, is wretchedly reported,

and cannot be relied upon: 2 Russ. 790, note by Greaves;

see also R. v. Crowther, 5 C. & P. 316, and R. v. James, 7

C. & P. 553, on the question of the necessary intent to

defraud, in forgery; and R. v. Boardman,2 M. & Rob. 147;

R. v. Todd, 1 Cox, 57. It has been held, in R. v. Powner,

12 Cox, 235, that, in all cases, an intent to defraud must be

alleged. This doctrine seems to have been since repudiated
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by Martin, B., in R. v. Asplin, 12 Cox, 391 ; see R. v.

Cronin, 36 U. C. Q. B. 342.

It should be observed that the offence of forgery may be

complete though there be no publication or uttering of the

forged instrument, for the very making with a fraudulent

intention, and without lawful authority, of any instrument

which, at common law or by statute, is the subject of for-

gery,is òf itself a sufficient completion of the offence before

publication, and though the publication of the instrument

be the medium by which the intent is usually made mani-

fest yet it may be proved as plainly by other evidence: 2

East, P. C. 855. Thus in a case where the note which the

prisoner was charged with having forged was never

published, but was found in his possessiou at the time he

was apprehended, the prisoner was found guilty, and no

one even thought of raising the objection that the note had

never been published: R. v. Elliot, 1 Leach, 17.5. At the

present time most of the statutes which relate to forgery

nake the publication of the forged instrument, with know-

ledge of the fact, a substantive felony.

Not only the fabrication and false making of the whole

of a written instrument, but a fraudulent insertion, altera-

tion, or erasure, even of a letter, in any naterial part of a

true instrument, and even if it be afterwards executed by

another person, he not knowing of the deceit, or the frau-

dulent application of a true signaturato a false instrument

for which it was not intended, or vice versa, are as much

forgeries as if the whole instrument had been fabricated.

As by altering the date of a bill 6f exchange after accept-

ance whereby the payment was accelerated: 2 East, P. C.

855.

Even where a man, upon obtaining discount of a bill,

indorsed it in a fictitious name,when he might have obtained

the money as readily by indorsing it in his own name, it

was holden to be a forgery : R. v. Taft, 1 Leach, 172 ; R. v.



502 FORGERY.

Taylor, 1 Leach, 214; R.,v. Marshall, R. & R. 75; R.
Whiley, R. & R. 90; R. v. Francis, R. & R. 209.

It is a forgery for a person having authority to fill up a
blank acceptance or a cheque for a certain sum, to fill up
the bill or cheque for a larger sum : R. v. Hart, 1 Moo.
486; In re Hoke, 15 R. L. 92; (ss. 421, 422, post); and the
circumstance of the prisoner alleging a claim on his master
for the greater sum, as salary then due, is immaterial even if
true: R. v. Wilson, 1 Den. 284.

A forgery must be of sone document or writing; there-
fore the putting an artiat's name in the corner of a picture,
in order falsely to pass it off as an original picture by that
artist, is not a forgery; R. v. Closs, Dears. & B. 460; though
it may be a cheat at common law, s. 419, post.

The false signature by a mark is forgery: R. v. Dun,
1 Leach, 57.

When the writing is invalid on its face it cannot be the
subject of forgery, because it has no legal tendency to effect
a fraud. It is not indictable, for example, to forge a wilI
attested by a less number of witnesses than the law requires:
R. v. Wall, 2 East, P.C. 953; R. v. Martin, 14 Cox, 375, Warb.
Lead. Cas. 188; R. v. Harper, 14 Cox, 574; R. v. Moffat, 1
Leach, 431.

But a man may be indicted for forging an instrunent
wh ich, if genuine, could not be made available by reason of
sonie circumstance not appearing upon the face of the
instrument, but to be made out by extrinsie evidence: R. v.
Macintosh, 2 Leach, 883. So, a man may be indicted for
forging a deed, though not made in pursuance of the
provisions of particular statutes requiring it to be in a
particular form: R. v. Lyon, R. & R. 255. Signing a name
of a non-existing person is a forgery: R. v. White, cited in
R. v. Martin, Warb. Lead. Cas. 188.

And a man may be convicted of forging an unstamped

instrument though such instrument can have no operation

in law : R. v. Hawkeswood, 1 Leach, 257 ; see s. 422,
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s-s. 4, post., This question, a few years afterwards, again
underwent considerable discussion, and was decided the
same way, though, in the meantime, the law with regard

to the procuring of bills and notes to be subsequently
stamped, upon which in R. v. Hawkeswood the judges
appear in some degree to have relied, had been repealed.

The prisoner was indicted for kn)owingly uttering a forged
promissory note. Being convicted the case was argued
before the judges, and for the prisoner it was urged that
the 31 Geo. III. c..25, s. 19, which prohibits the stamps

from being afterwards affixed, distinguished the case from
B. v. H1awkeswood." Though two or three of the judges
doubted at first the propriety of the latter case if the
matter were res integra, yet they all agreed that, being an

authority in point, they must be governed by it; and they
held that the statute 31 Geo. III. made no difference in the
question. Most of them maintained the principle in R. v.

Hawkeswood to be well founded, for the Acts of Parliament

referred to wére mere revenue laws, meant to make no
alteration in the crime of forgery but only to provide that

the instrument should not be available for recovering upon
it in a court of justice, though it might be evidence for a

collateral purpose ; that it was not necessary to constitute
forgery that the instrument should be available; that the
stamp itself might be forged, and it would be a strange
defence to admit, in a court of justice, that because the
man had forged the stamp he ought to be excused for having

forged the note itself, which would be setting up one fraud
in order to protect him from the punishment due to
another: R. v. Morton, 2 East, P. C. 955. The same
principle was again recognized in B. v. Roberts and R. v.
Davies, 2 East, P. C. 956, and in R. v. Teague, 2 East,
P. C. 979, where it was holden that, supposing the instru-
ment forged to be such on the face of it as would be valid,
provided it had a proper stamp, the offence was complete.

. As TO THE UTTERIN.-These words, ?ttter, uttering, occur
frequently in the law of forgery, counterfeiting and the like ;
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meaning, substantially, to offer. See s. 424 post, where the
word utter is dropped. In ss. 431, 435, 437, 438 however
it is used. If one offers another a thing, as, for instance,
a forged instrument or a piece of -counterfeit coin, intend-
ing it shall be received as good, he utters it, whether the
thing offered be accepted or not. It is said that the offer
need not go so far as a tender: R. v. Welch, 2 Den. 78;
R. v. Ion., 2 Den. 475. But, to constitute an uttering,
there must be a complete attempt to do the particular act
the law forbids, though there may be a complete conditional
uttering, as well as any other, which will be criminal. The
words " pay," " put off," in a statute are not satisfied by a
mere uttering or by a tender; there must be an acceptance
alsô: Bishop, Stat. Cr. 306.

Showing a man an instrument, the uttering of wlich
would be criminal, though with an intent of raising a false
idea in him of the party's substance, is not an uttering.
Nor will the leaving it, afterwards, sealed up, with the
person to whom it was shown, under cover, that he may
take charge of it as being too valuable to be carried about,
be an uttering : R. v. Shukard, R. & R. 200. But the
showing of a forged receipt to a person with whom the
defendant is claiming credit for it was held to be an offer.
ing or uttering, thoughi the defendant refused to part with
the possession of it : R. v. Radford, 1 Den. 59.

Giving a forged note to an innocent agent or an accoin-
plice that he may pass it is a disposing of and putting it
away : R. v. Giles, 1 Moo. 166. So, if a person knowingly
deliver a forged bank note to another, who knowingly utters
it accordingly, the prisoner who delivered such note to be
put off may be convicted of having disposed of and put
away the same: R. v. Palmer, R. & R. 72.

On the charge of uttering the guilty knowledge is a
material part of the evidence. Actua non fic it re m nii

nens sit rea. If there is no, guilty knowledge, if the

person who utters a forged instrument really thinks it
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genuine, there is no Umens rea with him; he commits no

offence. Therefore the prosecutor must prove this guilty

knowledge by the defendant to obtain a conviction. S. 424,
post.

This is- not capable of direct proof. It is in nearly all

cases proved by evidence of facts from which the jury may

presume it: Archbold, 570 And by a laxity of the general

rules of evidence, which has long prevailed in the English
Courts, the proof of collateral facts is admitted to prove the

guilty knowledge of the defendant. Thus, on an indict-

ment for knowingly uttering a forged instrument, or a
counterfeit bank note, or counterfeit coin, proof of the

possession, or of the prior or sutbsequent utterance, either

to the prosecutor himself or to other persons, of other false

documents or notes, or bad money, though of a diferent

description, and though themselves the subjects of sepcrate

indictments, is admissible as material to the question of

pIilty knowledge or intent: Taylor, Evid., 1 vol. par. 322;

R. v. Aston, 2 Russ. 841 ; R. v. Lewis, 2 Russ. 841; R. v.

Oddy, 2 Den. 264. But in these cases it is essential to

prove distinctly that the instruments offered in evidence of

guilty knowledge were themselves forged : Taylor, loc. cit:

R. v. Bent, 10 0. R. 557.

It seems also, that though the prosecutor may prove

the uttering of other forged notes by the prisoner, and lis

conduct at the time of uttering them, he cannot proceed to

show what the prisoner said or did at another time with

respect to such uttering; for these are collateral facts, too

remote for any reasonable presumption- of guilt to be

founded upon them, and such as the prisoner cannot by
any possibility be prepared to contradict : Taylor, loc. cit.;

R. v. Phillips, 1 Lewin, 105 ; R. v. Cooke, 8 C. & P. 586.
l Phillips' case the judge said: "That the prosecutor

could not give in evidence anything that was said by the

prisoner at a time collateral to a former uttering in order
to show that what he said at the time of such former
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uttering was false, because the prisoner could not be pre-

)ared to answer or explain evidence of that description;
that the prisoner is called upon to answer all the circum.

stances of a case under consideration, but not the
circumstances of a case which is not under consideration;
that the prosecutor is at liberty to show other cases of the

prisoner having uttered forged notes, and likewise bis
conduct at the time of uttering them; but that what he
said or did at another time collateral to such other utter-
ings could not be given in evidence, as it was impossible

that the prisoner could be prepared to combat it." See R.
v. Brown, 2 F. & F. 559, and remarks of Crompton, J.,
therein on R. v. Cooke, cited ante, and R. v. Forbes 7 C.
& P. 224. The rule, in such cases, seems to be that you
cannot bring collateral evidence of a collateral fact, or that
you cannot bring evidence of a collateral circumstance of a

collateral fact.

The prosecutor must also prove that the uttering was

accompanied by an intent to defraud, as to which see
remarks, ante, on the necessity of this intent in forgerv,
generally. Baron Alderson told the jury, in R. v. Hill 2

Moo. 30, that if they were satisfied that the prisoner uttered

the bill as.true, knowing at the time that it was forged, and
meaning that the person to whom lie offered it should
believe it to be genuine, they were bound to infer that ie

intended tô defraud this person, and this ruling was held

right by all the judges. And in R. v. Todd, 1 Cox, 57,
Coleridge, J., after consulting Cresswell, J., said: "If a

person forge another person's name, and utter any bill, note,
or other instrument with such signature, knowing it not to

be the signature of the person whose signature lie represents

it to be, but intending it to be taken to be such by the

party to whom it is given, the inference, as well in point of

fact as of law, is strong enough to establish the intent to

defraud, and the party so acting becomes responsible for

the legal consequences of his act, whatever may have been



GENERAL REMARKS.

bis motives. The natural, as well as the legal, consequence
is that this money is obtained, for which the party obtain.

ing it professes to give but cannot give a discharge to the

party giving up the money on the faith of it. Supposing a

person in temporary distress puts another's name to a bill,

intending to take it up when it becomes due but canu-ot

perform it, the consequence is that he has put another

under the legal liability of bis own act, supposing the signa-

ture to pass for genuine": see R. v. Vaughan, 8 C. & P.

276; R. v. Cooke, 8 C. & P. 582; R. v. Geach, 9 C. & P.

499.

At common law any one convicted of forgery was

incompetent as a wituess, but now no one is incompetent

by reason of interest or crime: The Cunada Eridence Act,

1893, s. 3.

Indictment.- that A. B. on unlawfully

did forge, knowing it to be false, a certain (here name

the document) which said forged document is as follows that

.is to say (here set out the document verbatim) with

intent thereby to defraud, and with intent that the said

document should be used as genuine (or acted uipon as

genuine) to the prejudice of (nane, as the case may

be) or of any one who would accept, take, or deal with the

said forged document.

And the jurors aforesaid do further present, that the

said J. S. afterwards, to wit, on the day and year aforesaid,
unlawfully and knowingly did forge a certain other (state

the instrument forged by any name or designation by wahich it

is usually knou-n), with intent thereby then to defraud ; and

that the said document should be used as genuine (or

acted upon as genuine) to the prejudice of any one who

thereafter would accept, take or deal with or come by the

said forged document.

And the jurors aforesaid do further present, that the
said J. S. afterwards, to wit, on the day and year aforesaid,

unlawfully did utter, offer, dispose of, and put off, as if it

507



were genuine (use, deal with, or attempt to use, etc., s. 424),
a certain forged document, which said forged document is
as follows, that is to say (here set out the instrument ver-
batim), with intent thereby then to defraud, he, the said J.
S., at the time he so uttered, offered, disposed of, and put
off the said last-mentioned forged document as aforesaid,
well knowing the same to be forged.

See R. v. Brewer, 6 C. & P. 363, and s. 613, post, as to
indictments, and s. 569 as to search warrant.

The evidence of a single witness is not sufficient if not
corroborated ; s. 684, post. The repealed s. 218, c. 174,
R. S. C. applied only to an interested witness : R. v. Selby,
16 0. R. 255 ; R. v. Rhodes, 22 0. R. 480; 10 & 11 V. c. 9,
s. 21; Bank Prosecutions, R. & R. 378.

At common law forgery is a misdermeanour, punishable
by fine or imprisonment, or both, at the discretion of the
court. The court of Quarter Sessions now has jurisdiction
in cases of forgery, s. 539, post.

But a provincial Act authorizing police magistrates to
try cases of forgery is unconstitutional: R. v. Toland, 22
0. R. 505 ; see R. v. Levinger, 22 0. R. 690. A prisoner
extradited from the United States on a charge of forgery
may, upon an indictment for forgery, be found. guilty of a
criminal uttering : R. v. Paxton, 3 L. C. L. J. 117.
Making false entries in a book does not constitute the
crime of forgery: Ex parte Lamirande, 10 L. C. J. 280; see

R. v. Blackstone, 4 Man. L. R. 296, and Ex parte Eno, 10
Q. L. R. 194. Definition of the term forgery considered,

Re Smith, 4 P. R. (Ont.) 215 ; R. v. Gould, 20 U. C. C. P.

154.

Where the prisoner was indicted for forging a note for

$500, having changced a note of which he was the maker

from $500 to $.2,500: Hed, a forgery of a note for $500,
though the only fraud committed was on the endorser:

R. v. McNevin, 2 R. L. 711.
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In consideration of law, every alteration of an instru-

ment amounts to a forgery of the whole, and an indietment

for forgery will be supported by proof of a fraudulent

alteration, though, in cases where a genuine instrument

bas been altered, it is perhaps better to allege the altera-

lion in one count of the indictment: s. 422, s-s. 2. post.

If several concur in employing another to make a

forged instrument, knowing its nature, they are all guilty
of the forgery: R. v. Mazeau, 9 Ç. & P. 676; R. v. Dade,
1 Moo. 307. All are now principals in forgery, as in all

other offences, by s. 61.

A joint and several bond was executed by prisoner

under an assumed name for a fraudulent purpose. There

was no proof whether the other signatures were forged or

not. An indictment that prisoner had forged the bond

was sustained: R. v. Deegan, 6 Man. L. R. 81; see s. 459.

PART XXXI.

FORGERY.

DOCUMENT DEFINED.

419. A document means in this part any paper, parchment, or other
material used for writing or printing, marked with matter capable of being
read, but does not include trade marks on articles of commerce, or inscriptions
on stone or metal or other like material.

BANK NOTE, ETC., D:FINED.

420. "Bank note" includes all negotiable instruments issued by or on
behalf of any person, body corporate, or company carrying on the business of
banking in any part of the world, or issued by the authority of the Parliament
of Canada or of any foreign prince, or state, or government, or any governor
or other authority lawfully authorized thereto in any of Her Majesty's
dominions, and intended to be used as equivalent to money,either immediately
upon their issue or at some time subsequent ther¢to, and all bank bills and bank
post bills;
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(a) "Exchequer bill" includes exchequer bonds, notes, debentures and
other securities issued under the authority of the Parliament of Canada, or
under the authority of any legislature of any province forming part of Canada,
whether before or after such province so became a part of Canada.

Section 129 of c. 174, R. S. C., as to description of bank

notes in indictments, has not been re-enacted.

FALSE DOcUMENT, ETC. DEFINED.

421. The expression " false document " means-

(a) a document the whole or some material part of which purports to be
made by or on behalf of any person who did not make or authorize the making
thereof, or which, though made by, or by the authority of, the person

who purports to make it is falsely dated as to time'or place of making, where
either is material ; or

(b) a document the whole or some material part of which purports to be

made by or on behalf of some person who did not in fact exist; or

(c) a document which is made in the name of an existing person, either by
that person or by his authority, with the fraudulent intention that the docu-

ment should pass as being made by some person, real or fictitious, other than

the person who makes or authorizes it.

2. It is not necessary that the fraudulent intention should appear on the

face of the document, but it may be proved by external evidence.

FoRcERY DEFINED.

422. Forgery is the making of a false document, knowing it to be false

with the intention that it shall in any way be used or acted upon as genuine, to

the prejudice of any one, whether within Canada or not, or that some person

should be induced, by the belief that it is genuine, to do or refrain from doing

anything, whether within Canada or not.

2. Making a false document includes altering a genuine document in any

material part, and naking any material addition to it or adding to it any false

date, attestation, seal or other thing which is material, or by making any

material alteration in it, either by erasure, obliteration, removal or otherwise.

3. Forgery is complete as soon as the document is made with such know-

ledge and intent as aforesaid, though the offender may not have intended that

any particular person should use or act upon it as genuine, or be induced, by

the belief that it is genuine, to do or refrain from doing anything.

4. Forgery is complete although the false document may be incomplete,

or may not purport to be such a document as would be binding in law, if it be

so made as, and is such as to indicate that it was intended, to be acted on as

genuine.

"The crime of forgery was an offence at common law, the

punishment of which was only fine and imprisonment. It is

not possible to say precisely what are the documents the false

making of which is forgery at common law. But by a great

nany different enactments, passed at different times, a great

FORGERY. [Secs. 421, 422



Sec. 423] PUNISHMENT. 511

muany forgeries have been made felonies, and as such, punishable

with great severity. The statute law was, for the most part,

consolidated by the 24 & 25 V. c. 98. Like the other consolidation

Acts the Forgery Act assumes that the common law definition of

forgery is known. This definition, however, is a somewhat in.

tricate matter, involving various questions as to the extent of

falsification implied in forgery, the character of the intent to

defraud essential to it, and the circumstances essential to the

completion of the crime. These matters are deaIt with in ss.

813 to 317 (ss. 419 to 422, ante), both inclusive.-Imp. Comm.

Rep.
PUNISHMIENT

423. Every one who commits forgery of the documents hereinafter

mentioned is guilty of an indictable offence and liable to the following

punishment:-

(A ) To imprisonment for life ifÈthe document forged purports to be, or was

intended by the offender to be understood to be or to be used as-

(a) any document having impressed thereon or affixed thereto any public

seal of the United Kingdom or any part thereof, or of Canada or any part

thereof, or of any dominion, possession or colony of Her Majesty : R. S. C.

c, 165, s. 4; or

(b) any document bearing the signature of the Governor-General, or of

any administrator, or of any deputy of the Governor, or of any Lieutenant-

Governor, or any one at any timue administering the government of any

province of Canada : R. S. C. c. 165, s. 5; or

(c) any document containing evidence of, or forming the title or any part

of the title to, any land or hereditament, or to any interest in or to any

charge upon any land or hereditament, or evidence of the creation, transfer or

extinction of any such interest or charge ; or

(d) any entry in any register or book, or any memorial or other document

made, issued, kept or lodged under any Act for or relating to the registering

of deeds or other instruments respecting or concerning the title to or any

claim upon any land or the recording or declaring of titles to land : R. S. C.

c. 165, s. 38 ; or

(e) any document required for the purpose of procuring the registering of

any such deed or instrument or the recording or declaring of any such title:

R. S. C. c. 165, s. 38 ; or

(f) any document which is made, under any Act, evidence of the
registering or recording or declaring of any such deed, instrument or title
R. S. C. e. 165, s. 38 ; or

(y) any document which is made by any Act evidence afecting the title to

land; or

(h) any notarial act or document or autjenticated copy, or any procès-
verbal of a surveyor or authenticated copy thereof : R. S. C. c. 165, s. 38; or



(i) any register of births, baptisms, marriages, deaths' or burials author-
.ized or required by law to be kept, or any certified copy of any entry in or
extract from any such register : R. S. C. o. 165, s. 43 ; (see post, s. 436); or

(j) any copy of any such register required by law to be transmitted by or
to any registrar or other officer : R. S. C. c. 165, s. 44; or

(k) any will, codicil or other testamentary document, either of a (lead

or living person, or any probate or letters of administration, whether with or
without the will annexed : R. S. C. c. 165, s. 27; or

(1) any transfer or assignment of any share or interest in any stock,
annuity or public fund of the United Kingdom or any part thereof, or of
Canada or any part thereof, or of any dominion, possession or colony of lier
Majesty, or of any foreign state or country, or receipt or certificate for interest

accruing thereon : R. S. C. c. 165, ss. 8 & 25; or

(m) any transfer or assignment of any share or interest in the debt of any
public body, company or society, British, Canadian or foreign, or of any share
or interest in the capital stock of any such conpany or society, or recei)t or
certificate for interest accruing thereon : R. S. C. c. 165, s. 8 ; or

(n) any transfer or assignment of any share or interest in any claim to a

grant of land f rom the Crown, or to any scrip or other payment or allowance

in lieu of any 'uch grant of land: R. S. C. c. 165, s. 8; or

(o) any power of attorney or other authority to transfer any interest or
shars hereinbefore mentioned, or to receive any dividend or money payable in
respect of any such share or interest: R. S. C. c. 165, s. 8; or

(p) any entry in any book or register, or any certificate, coupon, share,
warrant or other document which by any law or any recognized practice is

evidence of the title of any person to any such stock, interest or share, or to

any dividend or interest payable in respect thereof : R. S. C. c. 165, s. il; or

(q) any exchequer bill or endorsement thereof, or receipt or certificate for

interest accruing thereon : R. S. C. c. 165, s. 13 ; or

(r) any bank note or bill of exchange, promissory note or cheque, or any

acceptance, endorsement or assignment thereof : R. S. C. c. 165, ss. 18, 25 &

28; or

(s) any scrip in lieu of land : R. S. C. c. 165, s. 13; or

(t) any document which is evidence of title to any portion of the debt of

any dominion, colony, or possession of Her Majesty, or of any foreign state, or

.any transfer or assignment thereof : or

(u) any deed, bond, debenture, or writing obligatory, or any varrant,

order, or other security for money or payment of money, whether negotiable or

not, or endorsement or assignment thereof : R. S. C. c. 165, ss. 26 & 32; or

(v) any accountable receipt or acknowledgment of the deposit, receipt, or

delivery of money or goods, or endorsement or assignmnent thereof: R. S. C.

c. 165, s. 29 ; or

(w) any bill of lasding, charter-party, policy of insroance, or an lshipping

document accoimpanyintg a bill of lading, or any endorsenent or assignoovt

thereof ; or
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(x) any warehouse receipt, dock warrant, dock-keeper's certificate, delivery

order, or warrant for the delivery of goods, or of any valuable thing, or any

.enlorseient or assignment thereof; or

(y) any other doconent esed in the ordinary course of business as proof of

the ic jsession or control of goods, or «s authorizing, either on endorsement or

dlivcery, the possessor of such documsent to transfer or receive any goody.

FOURTEEN YEARS.

(B) To fourteen years'imprisonment if the document forged purports to

be, or was intended by the offender to be understood to be, or to be used as-

(a) any entry or document made, issued, kept or lodged under any Act

for or relating to the registry of any instrument respecting o. concerning the
tite to, or any claim upon, any personal property : R. S. C. c. 165, s. 38.

(b) any public register or book not hereinbefore mentioned appointed by

hlw to be made or kept, or any entry therein : R. S. C. c. 165, s. 7.

SEVEN YEARS.

(C) To seven years' imprisonment if the document forged purports to be,

-or was intended by the offender to be understood to be, or to be used as-

(a) any record of any court of jusýce, or any document whatever belong-

ing to or issuing from any court of justice, or being or forming part of any

proceeding theroin. (a. b. c. d. e. are an extensioi of the lai, s. 34, c. 16.5,
.R. S. C.); or

(b) any certificate, office copy, or certified copy or other document which,
by ny statute in force for the time being, is admissible in evidence ; or

(c) any document made or issued by any judge, officer or clerk of any

court of justice, or any document upon which, by the law or usage at the time

in force, any court of justice or any officer might act ; or

(il) any document which any magistrate is authorized or. required bylaw

to make or issue ; or

(c) any entry in any register or book kept, under the provisions of any
laie, in or under the authority of any court of justice or magistrate acting as
such ; or

(f) any copy of any letters patent, or of the enrolment or enregistration
of letters patent, or of any certificates thereof : R. S. C. c. 165, s. 6 ; or

(g) any hicense or certificate for or of smarriage : R. S. C. c. 165, s. 42; or

(h) ay contract or doeiiiiment wrhich, cither by itself or woith others, aminsts

-to L c'onttract, ,r is evidence ofa contract ; or

(i) anty po:ccr or letter <f attorney or nandate ; or

(j) any authority or request for the payment of money, or for the delivery
of goods, or of any note, bill, or valuable security : R. S. C. c. 165, s. 29 ; or

(k) any acquittance or discharge, or any voucher of having received any
goods, muney, note, bill or valuable security, or any instrument which is
evidence of any such receipt : R. S. C. c. 165, s. 29 ; or

(t) ony ducuent to be given ini cridence as a genuine ducsument in any
judiciul proceediny ; or
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(m) any ticket or order for a free or paid passage on any carriage, tram-

way or railway, or on any steam or other vessel : R. S. C. c. 165, s. 33 ; or

(n) any document other than those above mentioned : R. S. C. c. 165.

s. 76.

The words in italics are additions to the enumeration

contained in the repealed statute. The punishments have

been altered in some cases. Ss. 86 & 87, c. 35, R. S. C.,
provide for the forgery of stamps, money orders, etc., and

s. 100, c. 8, for the forgery of ballot papers at elections.

Upon the tritl of any forgery the jury may, if the evidence

warrants it, convict the prisoner of an attempt to commit

the same ; s. 711. The punishment then, where noue is
specially provided, falls under ss. 528 or 529.

Under the above s. 423, by s-s. (A.4.,) forging a warrant

or order for money or payment of money is punishable by

a life imprisonment, whilst, s-s. (C.j.), forging any author-

ity or request for the payment of money is punishable by

seven years. What is the difference between these docu-

ments ? Why that great' difference in the punishment ?

Then by s-s. (A.v.) forging any accountable receipt or acknow-

ledgment of the deposit, receipt or delivery of money.or

goods is punishable by a life imprisonment, whilst s-s.

(C.k.,) forging any acquittance or discharge, or any voucher

of having received any goods or money, or any instrument

which is evidence of any such receipt, is punishable by

seven years! %

The punishment for forging a railway ticket is seven

years; for forging a custom house mark or brand, s. 210.

c. 32, R. S. C., two hundred dollars, on summary convic-

tion ; for forging any other custom house document, five

years' penitentiary ; s. 211, c. 32, R. S. C.; for forging

election ballot papers, six months; s. 100, c. 8, R. S. C.;
for forging a post office stamp, imprisonment for life ; s. 86,

c. 35, R. S. C.; but for forging an inland revenue stamp

only fourteen years ; s. 435, post. It is only five years,

however, for criminally receiving a stolen post letter, whist

FORGERY. [See. 42-



it is fourteen for receiving any other stolen property;

ss. 314, 315, ante.

(A.) (i.)-FORGERY OF MARRIAGE REGISTER.

In R. v. Asplin, 12 Cox, 391, it was held by Martin,

]B., that upon an indictment for making a false entry in

a marriage register it is not necessary that the entry

should be made with intent to defraud, and that it is no

defence that the marriage solemnized was null and void,

being bigamous ; also that, if a person knowing his name

to be A,, signs another name without authority, he is guilty,

aud it is immaterial that he is a third witness, the Marriage

Act only requiring two.

(A.) (k.)-FORGERY OF WILLS.

The judges were equally divided upon the question

whether, in the absence of the existence of some person

who could have been defrauded by the forged will, a count

for forging it with intent to defraud a person or persons

unknown could be supported : R. v. Tylney, 1 Den. 319.

Forgery may be committed by the false making of the

will of a living person, or of a non-existing person: R. v.

Murphy, 2 East, P. C. 949; Wilks's case, 2 East P. C. 957 ;

R. v. Sterling, 1 Leach, 99; R. v. Coogan, 1 Leach 449 ;
R. v. Avery, 8 C. & P. 596. So, thougþ it be signed by
the wrong christian name of the person whose will it pur-

ports to be: R. v. Fitzgerald, 1 Leach 20; ss. 421, 422,
ante.

(A.) (r.)-BANK NOTES, BILLS OF EXCHANGE, PROMISSORY
NOTES.

A bill payable ten days after sight, purporting to have

been drawn upon the Commissioners of the Navy by a

lieutenant, for the amount of certain pay due to him, has

been holden to be a bill of exchange: R. v. Ohisholm, R. &
R. 297. So a note promising to pay A. & B., " steward-

esses " of a certain benefit society, or their "successors," a
certain sum of money on demand, has been holden to be a
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promissor-y note within the meaning of the Act. It is not

necessary that the note should be negotiable : B. v. Box,
R. & R. 300. An instrument drawn by A. on B., requiring

himto pay to the administrators of C. a certain sum, at a

certain time " without acceptance," is a bill of exchange:

R. v. Kinnear, 2 M. & Rob. 117. So, though there be no

person named as drawee, the defendant may be indicted

for uttering a forged acceptance on a bll of exchange : R.

v. Hawkes, 2 Moo. 60. For the act of putting the accept.

ance is a sort of estoppel to say it was not a bill of exchange,
but, without acceptance, this instrument is not a bill of

exchange : B. v. Curry, 2 Moo. 218.

In B. v. Mopsey, 11 Cox, 143, the acceptance to what

purported to be a bill of exchange was for.ged, but at the

time it was so forged the document had not been signed by

the drawer, and it was held that, ihi consequence, the

document was not a bill of exchange. And a document in

the ordinary form of a bill of exchange, but requiring the

drawee to pay to his own order, and purporting to be

indorsed by the drawer, and accepted by the drawer, eau.

not, in an indictment for forgery or uttering, be treated as

a bill of exchange : B. v. Bartlett, 2 M. & Rob. 362. But

an instrument payable to the order of A., and directed "At

Messrs. P. & Co., bankers," was held to be properly de.

scribed as abill of exchangèe : R. v. Smith, 2 Moo. 295. A

nurseryman and seedsman got his foreman to accept two

bills, the acceptance having no addition, description or

address, and afterwards, without the acceptor's knowledge,

he added to the direction a false address but no descrip.

tion, and represented in one case that the acceptance was

that of a customer, aid in the other case that it was that

of a seedsman, there being in fact no such person at the

supposed false address: held, that in the one case, the

former, he was not guilty of forgery of the acceptance, but

that, in the other case, he was: R. v. Epps, 4 F. & F. 81.

A bill of exchange was made payable to A, B, C, D, or other
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forged executrixes. The indictmentcharged that the prisoner

forged or the back of the bill a certain indorsement,

which indorsement was as follows (naming one of the execu-

trixes); Held, a forged indorsement, and indictment suffi-

cient: R. v. Winterbottom, 1 Den. 41. Putting off a bill of

exchange of A. an existing person, as the bill of exchange of

A. a fictitious person, is a felonious uttering of the bill of a

fictitious drawer: R. v. Nisbett, 6 Cox, 320. !f there are

two persons of the sanie name, but of different descriptions

or additions, and one signs bis name with the description

or addition of the other for the purpose of fraud, it is

forgery: R. v. Webb, cited in Bayley on Bills,.432.

There can le no conviction for forgery of an indorse-

ment of a bill of exchange under the above section if the

bill of exchange itself is not a complete instrument as such:

R. v. Harper, 14 Cox, 574.

W. a bailiff had an execution against prisoner and H.

M. and to settle same it was arranged to give a note made

by A. M. and indorsed by A. D. M. A note was drawn up

payable to the order of A. D. M., and prisoner took it

away and brought it back with the name A. D. M. indorsed.

It was then signed by A. M. and given to the bailiff. The

indorsement was a forgery, and prisoner was indicted for

forging an indorsement on a promissory note, and con-

victed. Held, following R. v. Butterwick, 2 M. & Rob. 196 ;

R. v. Mopspy, 11 Cox, 143; and R. v. Harper, 7 Q. B. D.

78, that the conviction could not be sustained on the indict-

ment as framed as the instrument, for want of the maker's

name at the time of the forgery, was not a'promissory note;

nor could it stand on the count for uttering as after it was

signed it was never in prisoner's possession : R. v. McFee,

13 0. R. 8.

Ield, that the alteration of a $2 Dominion note to one

of the denomination of $20, such alteration consisting in

the addition of a cypher after the figure 2, wherever that

figure occurred in the margin of the note, was forgery, and
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the prisoner was rightly convicted therefor: R. v. Bail, 7
0. R. 228.

Where in an instrument, in form of a promissory note,
a blank is left for payee's name it is not a completed note
so as to support a conviction for forgery, or for forging
indorsement, nor is it a document, writing or instrument
within,.c. 165, ss. 46, 47 or 50.

Semble, it might be forgery at common law: R. v. Cor.

mack, 21 0. R. 213.

An indictment need not state, in the counts for uttering,
to whom the note was disposed of: R. v. Holden, R. & pR.
154. The. intent to defraud any particular person need
not be alleged or proved.

Under the counts for uttering evidence may be given
that the defendant offered or tendered the note in payment,
or that he actually passed it, or otherwise disposed of it to

another person. Where it appeared that the defendant
sold a forged note to an agent employed by the bank to
procure it from him the judges held this to be within the
Act, although it was objected that the prisoner had been
solicited to commit the act proved against him by the
bank themselves, by means of their agents: B. v. Holden,
B. & R. 154. So where A. gave B. a forged note to pass for
.him, and upon B.'s tendering it in payment of some goods
it was stopped ; the majority of the judges held that A.,
by giving the note to B., was guilty of disposing of and
putting away the note within the meaning of the Act: R.
v. Palmer, R. & R. 72; R. v. Soares, R. & R. 25; lR. v.
Stewart, R. & R. 363; and R. v. Giles, 1 Moo. 166, where
it was held that giving a forged note to an innocent agent,
or an accomplice, that he may pass it is a disposing of,
and putting it away, within the meaning of the.statute.

(A) (u) WARRANT, ORDER FOR PAYMENT, ETC.

A draft upon a banker, although it be post-dated, is a
warrant and order for the payment of money: R. v. Taylor,
1 C. & K. 213; R. v. Willoughby, 2 East, P. C. 944. Sois
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even a bill of exchange: R. v. Sheppard, 1 Leach, 226;
p. v. Smith, 1 Den. 79. An order by a foreman to his

employer to pay a specific sum falls under the statute: R.

v. Bowen, M. L. B. 7 Q. B. 468. An order need not specify

auy particular sum to fall under the statute: R. v. McIn-

tosh, 2 East, P. C. 942. A writing in the form of a bill of

exchange, but without any drawee's name, cannot be

cbarged as an order for the payment of money; at least,
unless shown by averments to be such : B. v. Curry, 2 Moo.

218. In R. v. Howie, 11 Cox, 320, it was held that a sea-

man's advance note was not an order for payment of

money. It would seem, however, to be an undertaking

for the payment of money within the statute : R. v. Bam-

field, 1 Moo. 416; R. v. Anderson, 2 M. & Rob. 469; R. v.

Reed, 2 Moo. 62; R. v. Joyce, L. & C. 576. The statute

applies as well to a written promise for the payment of

money by a third person as by the supposed party to the

instrument: R. v. Stone, 1 Den. 181. An instrument,

professing to be a scrip certificate of a railway company, is

not an undertaking within the statute : R. v. West, 1 Den.

258. But perhaps the present section would cover this

case.

In R. v. Rogers, 9 C. & P. 41, it was held that a war-

rant for the payment of money need not be addressed to

,,ny particular person: see R. v. Snelling, Dears. 219.

As to what is a warrant or order for the delivery of

goods the following cases may be cited: A pawnbroker's

ticket is a warrant for the delivery of goods: R. v. Morri-

son, Bell, 158. At the London docks a person bringing a

4tasting order " from a merchant having wine there is

not allowed to taste until the order has across it the signa-

ture of a clerk of the company; the defendant uttered a
4asting order with the merchant's name forged to it by
presenting it to the company's clerk for his signature across

it, which the clerk refused; it was held to be, in this state,
a forged order for the delivery of goods within the statute:
R v. Illidge, 1 Den. 404. A request for the delivery of
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goods need not be addressed to any one; s. 423 (C) (j): R.

v. Carney, 1 Moo. 351; R. v. Cullen, 1 Moo. 800; R. v.
Pulbrook, 9 C. & P. 87. Nor need it be signed by a person
who can compel a performance of it, or who has any

authority over or interest Ih the goods: R. v. Thomas, 2
Moo. 16; R. v. Thorn, 2 Moo. 210. Formerly, if upon an
indictment for the misdemeanour of obtaining goods under
false pretenses a felonious forgery were proved, the judge
had to direct an acquittal: R. v. Evans, 5 C. & P. 553.
But, by the abolition of the distinction between felonies

and misdemeanours, it would seem that the judge may,
under the same circumstances, take a verdict for the offence.

charged.

As to what is a receipt under this section 423, (A) (v),
the additions in the present clause render many of the

cases on the subject of no practical importance. A turn.
pike toll-gate ticket is a receipt for money within this

section: R. v. Fitch, R. v. Howley, L. & C. 159. If a
person with intent to defraud, and to cause it to be supposed,
contrary to the fact, that he bas paid a certain sumn into a

bank, make in a book, purporting to be a pass-book of the

bank, a false entry which denotes that the bank has
received the sum, he is guilty of forging an accountable
receipt for money: R. v. Moody, L. & C. 173; R. v. Smith,
L. & C. 168. A document called a " clearance " issued to

members of the Ancient Order of Foresters'Friendly Society

certified that the meniber had paid all his dues and

demands, and authorized any Court of the Order to accept

the bearer as a clearance member: Held, that this was not

a receipt for money under this section: R. v. French, il
Cox, 472. An ordinary railway ticket is not an acquittance,
or receipt, within this section: R. v. Gooden, 11 Cox, 672;
but now, by s. 423, (C) (ni), forging a railway ticket is a dis-

tinct offence. The prisoner being pressed by a creditor for

the payment of £35 obtained further time by giving an

I. O. U. for £35 signed by himself, and also purporting to

be signed by W.; W.'s name was a forgery: Held, that the
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instrument was a security for the payment of money by W:

R. v. Chambers, 12 Cox, 109.

An indictment for forging a receipt 423, (A) (v), must

allege a receipt either of money or of goods: R. v. McCorkill,

8 L. C. J. 283. But the intent to defraid any particular

person need not be alleged: R. v. Hathaway, 8 L. C. J.

285; see In re Debaun, 11 L. N. 823.

The evidence of the uttering of a forged indorsement of

a negotiable check or order is insufficient to sustain a

conviction for uttering a forged order or check: R. v. Cun-

ningham, Cassel's Dig. 107.

Thé prisoner was indicted for forging a request for the

payment of money, s. 423 (C) (j) the said request consisting
cf a forged telegram upon which he obtained $85: Held,

a forgery as charged: R. v. Stewart, 25 U. C. C. P. 440.

UTTERISN, ETC.

424. Every one is guilty of an indictable offence who, knowing a docu-

ment to be forged, uses, deals with, or acts upon it, or attempts to use, deal
with, or act upon it, or causes or attempts to cause any person to use, deal

with, or act upon it, as if it were genuine, and is liable to the same punishment

as if he had forged the document.

2. It is immaterial where the document was forged.

The word "utter " has beerr left out of this clause,

though retained in ss. 431, 435, 437, 438 and in the sections

relating to the coin, s. 460, et seq.

COUNTERFEITING SEALS.

425. Every one is guilty of an indictable offence and liable to imprison-

ment for life who unlawfully moakes or counterfeits any public seal of the

United Kingdom or any part thereof, or of Canada or any part thereof, or of

any dominion, possession or colony of Her Majesty, or the impression of any
such seal, or uses any such seal or impression, knowing the same to be so

counterfeited. R. S. C. c. 165, s. 4 (Amended). 24-25 V. c. 98, s. 1 (Imp.).

No intent to defraud necessary.

Indictment.- that A. B., on the seal of the

Dominion of Canada, falsely and unlawfully did counterfeit.

(Add a count for utteri'ng, usinig, dealing teit or

knowing the same to be so contterfeit.)
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COUNTERFEITING SEAL OF COURT.

426. Every one is guilty of an indictable offence and liable to fourteen
years' imprisonment who unlawfully makes or counterfeits any seal of a court
of justice, or any seal of or belonging to any registry office or bu.ial board, or
the impression of any such seal, or uses any such seal or impression know'ing
the,same to be counterfeited. R. S. C. c. 165, ss. 35, 38 & 43 (Amende).
24-25 V. c. 98, os. 28, 31 & 36 (Imp.).

See under preceding section.

UNLAWFULLY PRINTINcG PROCLAMATION.

427. Every one is guilty of an indictable offence and liable to seven
years' imprisonment who prints any proclamation, order, regulation or
appointment, or notice thereof, and causes the same falsely to purport to have
been printed by the Queen's Printer for Canada, or the Government Printer
for any province of Canada, as the case may be, or tenders in evidence any
copy of any proclamation, order, regulation or appointment whieh falsely
purports to have been printed as aforesaid, knowing that the same was not so

printed. R. S. C. c. 165, s. 37.

The repealed clause provided also for the forgery of any
certificate of any proclamation, etc.: see s. 423, (C) (1). aîte.
The Canada Evidence .Act of 1893 provides for the proof
of proclamations, etc.

SENDING TELEGRAMS IN FALSE NAME. (New).

42S. Every one is guilty of an indictable offence who, with intent to
defraud, causes or procures any telegram to be sent or delivered as being sent
by the authority of any person, knowing that it is not sent by such authority,
with intent that sucl telegram should be acted on as being sent by that

person's authority, and is liable, upon conviction thereof, to the same )unish-
ment as if lie hîad forged a document to the same effect as that of a telegram.

Indictment.- that A. B., at on un-
lawfully, with intent to defraud, did cause a têlegrain
purporting to be an order for money, to be sent to
as being sent by the authority of one C. D., knowing that
it was not sent .by the authority of the said C. D., with
intent that such telegram should be acted on as being'sent
by the said C. D.

See R. v. Stewart, p. 521 ante.

SENDING FALSE TELEGRAMS OR LrrERS. (New).

429. Every one is guilty of an indictable offence and liable to two years'

imprisonment who, with intent to injure or alarm any person, sends, causes, or

procures to be sent any telegram or letter or other message containing natter

vhich he knows to be false.

Fine, s. 958.



Indictment.- that A. B., on at un-

lawfully did send (cause or procutre to be sent) a telegram

to one C. D. containing matter which he, the said

A. B., knew to be false, with intent to injure (or alarm) the

said C. D. (Add another count giving the telegram in

fcll if 1 ossible

The clause seems to cover the case of a telegram or

letter sent to one person with intent to injure or alarm any

other person, as well as the person to whom it is sent.

POSSESSION OF FORGED BANK NOTES.

430. Every one is guilty of an indictable offence and liable to fourteen

vears' imprisonment who, without lawful authority or excuse (the proof where-

of-shall lie on him), purchases or receives from any person, or has in his

custody or possession, any forged bank note, or forged blank bank note,

whether complete or not, kiowing it to be forged. R. S. C. c. 165, s. 19

(AenOdcd). 24-25 V. c. 98, s.13 (Inp.).

As to what constitutes a criminal possession see s. 3.

Indictïment.-The Jurors for Our Lady the Queen

present, that A. B. on unlawfully and without lawful

authority or excuse, had in his custody and possession five

forged bank notes for the payment of ten dollars each, the

said A. B. then well knowing the said several bank notes

and each and every of them respectively to be forged.

In R. v. Rowley, R. & R. 110, it was held that every

uttering included having in custody and possession, and,

by some of the judges, that without actual possession, if

the notes had been put in any place under the prisoner's

control, and by his direction, it was a sufficient possession

within the statute.

Upon the trial for an offence of purchasing forged notes

under this section the jury may, if the evidence warrants

it, under s. 711, conviet the prisoner of an attempt to

commit the same.

DRAwING DOcuMENTS PER PRocURATION WITHOUT AUTHORITY.

431. Every one is guilty of an indictable offence iwho, with intent to

defraud and without lawful authority or excuse, muakes or executes, draws,

signs, accepts or endorses, in the nane or on the account of another person, by

procuration or otherwise, any document, or makes use of or utters any such
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document knowing it to be so made, executed, signed, accepted or endorsed
and is liable to the same punishment as if he had forged such document
R. S. C. c. 165, s. 30 (Amended). 24-25 V. o. 98, s. 24 (Imp.).

Greaves says: "This clause is framed in order to
make persons punishable who, without authority, make,
accept or endorse bills "per procuration."

The words "any document " instead of the enumera.
tion contained in the repealed clause are an extension : see
R. v. Kay, 11 Cox, 529, L. R. 1 C. C. R. 257. "Docu-
ment," defined, s. 419; B. v. White, 1 Den. 208 cannot
now be followed.

DEMANDING PROPERTY UPON FORGED INSTRUMENTS.

432. Every one is guilty ot an indictable offence and liable to fourteen
years' mprisonment, who-

(a) demands, receives, obtains or causes, or procures to be delivered or
paid to any person, anything under, upon, or by virtue of any forged instru-
ment knowing the same to be forged, or under, upon, or by virtue of any
probate or letters of administration, knowing the will, codicil, or testamentary
writing on which such probate or letters of administration were obtained to be
forged, or knowing the probate or letters of administration to have been
obtained by any false oath, affirmation, or affidavit ; or

(b) attempts to do any such thing as aforesaid. R S. C. c. 165, s. 45.
24-25 V. c. 98, s. 38 (Imp.).

The words "with intent to defraud" were in the repealed
section.

Greaves says: " This clause is new. It is intended to
embrace every case of demanding, etc., any property
whatsoever upon forged instruments, and to include bring-

ing an action on any forged bill of. exchange, note, or other
security for money. The words 'procures to be delivered
or paid to any person' were inserted to include cases where
one person by means of a forged instrument causes money
to be paid to another person, and to avoid the difficulty
which had arisen in the cases as to obtaining money by
false pretenses : R. v. Wavell, 1 Moo. 224 ; R. v. Garrett,
Dears. 232."

In R. v. Adams, 1 Den. 38, the prisoner had obtained
goods at a store with a forged order ; this was held not to
be larceny; it would now fall under this clause.
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The clause covers the attempt to commit the offence, as
Well as the offence itself, and under s. 711, on anlindict-

ment for the offence, a verdict for the attempt to commit

it may be given if the evidence warrants it.

PART XXXII.

PREPARATION FOR FORGERY AND OFFENCES RESEMBLING
FORGERY.

INTERPRETATION OF TERMS.

433. In this part the following expressions are used in the following

senses:

(a) "Exchequer bill paper " means any paper provided by the proper
authority for the purpose of being used as exchequer bills, exchequer bonds,
notes, debentures, or other securities mentioned in section four hundred and

twenty ;

(b) " Revenue paper " means any paper provided by the proper authorit y

for the purpose of being used for stamps, licenses, or permits, or for any other

purpose connected with the public revenue.

INSTRUMENTS OF FORGERY AND COUNTERFEITING.
434. Every one is guilty of an indictable offence and liable to fourteen

vears' imprisonment who, without lawful authority or excuse (the proof

whereof shall lie on him)-

(a) makes, begins to make, uses or knowingly has in his possession, any

machinery or instrument or material for making exchequer bill paper, revenue

paper or paper intended to resemble the bill paper of any firm or body

corporate; or person carrying on the business of banking : R. S. C. c. 165,

ss. 14, 16, 20 & 24 ; or

(b) engraves, or makes upon any plate or material anything purporting

to be, or apparently intended to resemble, the whole or any part of any

exchequer bill or bank note: R. S. C. c. 165, ss. 20, 22 & 24 ; pr

(c) uses any such plate or material for printing any part of any such

exchequer bill or bank note : R. S. C. c. 165, se. 22 & 23 ; or

(d) knowingly bas in his possession any such plate or material as afore-

said : R. S. C. c. 165, ss. 22 & 23 ; or

(e) makes, uses or knowingly bas in his possession any exchequer bill

paper, revenue paper, or any paper intended to resemble any bill paper of any
firm, body corporate, company, or person, carrying on the business of banking,
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or any paper upon which is written or printed the whole or any part of any
exchequer bill, or of any bank note : R. S. C. c. 165, ss. 15, 16, 20 & 24.

(f) engraves or makes upon any plate or material anything'intended to

resemble the whole or any distinguishing part of any bond or undertaking for
the payment of money used by any dominion, colony or possession of Her
Majesty, or by any f oreign prince or state, or by any body corporate, or other

body of the like nature, whether within Her Majesty's dominions or without:

R. S. C. c. 165, s. 25; or

(g) uses any such plate or other material for printing the whole or any

part of such bond or undertaking: R. S. C. c. 165, s. 25; or

(k) knowingly offers, disposes of, or has in his possession any paper upon

which such bond or undertaking, or any part thereof, has been printed.

R. S. C. c. 165, s. 25 (Amnended). , 24-25 V. c. 98, ss. 9 & 19 (Imp.).

"IHaving in possession" defined, s. 3; see R. v. Bracken.

ridge, 11 Cox, 96; B. v. Keith, Dears. 486, and Greaves'

note on it in 2 Russ. 874; R. v. Warshaner, 1 Moo. 466;
R. v. Rinaldi, L. & C. 330. A verdict of attempt may be

given, if the evidence warrants it, s. 711.

COUNTERFEITING STAMPS.

435. Every one is guilty of an indictable offence and liable to fourteen

syars' imprisonment who-
(a) fraudulently counterfeits any stamp, whether impressed or adhesive,

used for the purposes of revenue by the Government of the United Kingdom
or of Canada, or by the Government of any province of Canada, or of any

possession or colony of Her Majesty, or by any foreign prince or state; or

(b) knowingly sells or exposes for sale, or utters or uses any such counter-
feit stamp; or

(c) without lawful excuse (the proof whereof shall lie on him) makes, or

has knowingly in his possession, any die or instrument capable of making the

impression of any such stamp as aforesaid, or any part thereof ; or

(d) fraudulently cuts, tears or in any way removes from any material any

such stamp, with intent that any use should be made of such stamp or of any

part thereof ; or

(e) fraudulently mutilates any such stamp with intent that any ue

would be made of any part of such stamp; or

(f) fraudsulently fixes or places upon any material, or upon any suþ
stamp, as aforesaid, any stamp or part of a stamp which, whether fraudulently
or not, has been cut, torn, or in any other way removed from any other

material or out of or from any other stamp; or

(g) fraudulently erases, or otherwise, either really or apparently, removeS,

from any stamped material any nane, sum, date, or other matter or thing

thereon written, with the intent that any use should be made of the stamp

upon such material;

(h) knowingly and without lawful excuse (the proof whereof shall lie

upon him) has in his possession any stamp or part of a stamp which has been



fraudulently cut, torn, or otherwise removed from any material, or any stamp

which has been fraudulently mutilated, or any stamped material out of which

any name, sum, date, or other matter or thing has been fraudulently erased or

otherwise, either really or apparently, removed : R. S. C. c. 165, s. 17

(Almnded.) 32-33 V. c. 49. 33-34 V. c. 58 (Imp.); or

(i) without lawful authority makes or counterfeits any mark or brand

used by the Qovernment of the United Kingdom of Great Britain and

Ireland, the Government of Canada, or the Government of any province of

Canada, or by any department or officer of any such Government for any

purpose in connection with the service or business of such Government, or the

impression of any such mark or brand, or sells or exposes for sale or has in his

possession any goods having thereon a counterfeit of any such mark or brand

knowing the same to be a counterfeit, or affixes any such mark or brand to any

goods required by law to be marked or branded other than those to which

such mark or brand was originally affixed.

Sub-section (h) is an extension of the repealed statute.
Section .210, c. 32, R. S. C., as to counterfeiting custom-

bouse brands, etc., is unrepealed.

As to indictment see s. 622.
See R. S. C. c. 35 s. 86, as to forgery of postal stamps.

As to what constitutes a criminal possession see ante, s. 3.

Se, R. v. Collicott, R. & R. 212, and R. v. Field, 1

Leach, 383, and general remarks on forgery. The

words " with intent to defraud " are not necessary in the

indictment since the statute does not contain them: R. v.

Asplin, 12 Cox, 391.
It was held, in R. v. Ogden, 6 C. & P. 631, under a

similar statute, that a fraudulent intent was not necessary,
but in a case of R. v. Allday, 8 C. & P. 136, Lord Abinger
ruled the contrary : "The Act of Parliament, he said, does

not say that an intent to deceive or defraud is essential to
constitute this offence, but it is a serious question whether

a person doing this thing innocently, and intending to pay
the stamp duty, is liable to be transported. I am of
opinion, and I hope I shall not be found to be wrong, that
to constitute this offence there must be a guilty mind.
t is a maxim older than the law of England that a man

is not guilty ugless his mind be guilty.''

Lord Abinger, in R. v. Page, 8 C. & P. 122, held, upon
the same principle, that giving counterfeit coin in charity,
knowing it to be such, is not criminal, though in the statute
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there are no words with respect to defraûding. But this is

overruled, as stated by Baron Alderson, in R. v. Ion, 2 Den.
475; and Greaves well remarks (on R. v. Page): "As every
person is taken to intend the probable consequence of bis

act, and as the probable consequence of giving a piece of

bad money to a beggar is that that beggar will pass it to

some one else, and thereby defraud that person, quære,
whether this case rests upon satisfactory grounds? In any
case a party may not be defrauded by taking base coin, as
he rnay pass it again, but still the probability is that he
will be defrauded, and that is sufficient: 1 Russ. 126,
note (z).

And are there not cases where a party, receiving a

counterfeit coin or a false note, not only may not be
defrauded but will certainly not be defrauded. As for

example, suppose that during an election any one buys an
elector's vote, and pays it with a forged bill,-is the utter.

ing of this bill, with guilty knowledge, not criminal? Yet,
the whole bargain is a nullity; the seller has no right to

sell; the buyer has no riglt to buy ; if he buys, and does
not pay, the seller has no legal or equitable claim against
him, though he may have fulfilled his part of the bargain.

If the buyer does not pay he does not defraud the seller; he

cannot defraud him, since he does not owe him anything;

it, then, cannot be said that.he defrauds him in giving him

in payment a forged note. Why see in this a fraud, and no

fraud in giving a counterfeit note, in charity, to a beggar ?

Nothing is due to this beggar, and he is not defrauded of

anything by receiving this forged bill, nor is that elector,
who has sold his vote, defrauded of anything, since nothing

was due to him; they are both deceived but not defrauded.

In the general remarks on forgery, ante, an opinion was

expressed that forgery would be better described as " a false

making with the intent to defraud or deceive." When the

statute makes no mention of the intention does it not make

the act prohibited a crime in itself, apart from the intention?

Of course, it is a maxim of law that " actus non facit reum
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nisi mens sit rea" or as said in other words, by Starkie; 1

Gr. PI. 177, that, "to render a party criminally responsible,
a vicious will must concur with a wrongful act." " But,"

continues Starkie, "though it be universally true, that a man

cannot become a criminal uilless his mind be in fault, it is

not so general a rule that the guilty intention must be

averred upon the face of the indictment." And then, for

example, does not the man who forges a stamp, or, scienter,

utters it, do wilfully an unlawful act? Does not the law say

that this act, by itself, is criminal? Has parliament not the

right to say-: " The forging, false-making a stamp, or know-

ingly uttering it, is a felony, by itself, whether the person

who does it means wrong, or whether he means right, or

whether he means nothing at all?" And this is exactly

what it has said with regard to stamps, the Great Seal,

records of the courts of justice, etc. It has said of these:

"They shall be sacred, inviolable; you shall not deface

themn, imitate them, falsify, or alter them in any way or

manner whatsoever, and if you do, you will be a felon."

And to show that, as regards these documents, the intent

to defraud was not to be a material element of the offence,
it has expressly, in all the other clauses of the statute,

where it did require this intent to make the act criminal,
inserted the words " with intent to defraud," and left them

ont in these clauses. And no one would be prepared to say,
that the maxin, "la fin justifie les moyens," has found its

introduction into the English criminal law- and that, for

instance, a clerk of a court of justice is not guilty of a,

criminal act, if he alters a record, provided that the alter-
ation is done with a good intent, and to put the record as

he thinks it ought to be, and should, in fact, be. Is it not
better to say that, in such cases, the gailty mind, the evil
intent, the mens rea, consist in the wilful disobedience to a
positive law, in the infraction of the enactments of the
legislative authority? (From 2nd Edit.).

As to intention and " mens rea," see 2 Steph. Hist. 110,
and cases under s. 14, p. 11 ante.

Cani. LAw -- 34
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" What the law says shall not be done, it becomes

illegal to do, and is therefore the subject matter of an

indictment, without the addition of anuy corrupt motives":

R. v. Sainsbury, 4 T. R. 451.

The definition in s. 422 of this Code does not make an

intent to defraud an ingredient of the offence: and, under it,
one who buys a vote with a forged bank bill is undoubtedly
guilty of forgery or of a criminal uttering : see R. v.

1 Cox, 250.
DESTROYING, ETc., REGISTERS.

436. Every one is guilty of an indictable offence and liable to Jourteen

years' imprisonment, who-

(a) unlawfully destroys, defaces or injures any register of births, baptism.s,

marriages, deaths or burials required or autlhorized by law to be kept in

Canada, or any part thereof, or any copy of such register, or any part thereof

required by law to be transmitted to any registrar or other officer; or

(b) unlawfully inserts in any such register, or any such copy thereof, any

entry, known by himo to be false, of any matter relating to any birth, baptism,

marriage, death or burial, or erases from any such register or document any

material part thereof. R. S. C. c. 165, ss. 43 & 44 (Amecnded). 24-25 V. c. 98,
ss. 36 & 37 (Imp.).

,See next section.

Intdict-menît.- that A. B., on at un-

lawfully did destroy, deface and injure a certain register of

which said register was then and there kept as the

register of marriages of the parish of and assuch was

then and there in the lawful custody of : R. v. Bowen,

1 Den. 22; see R. v. Asplin, 12 Cox, 391; R. v. Mason, 2

C. & K. 622.
FALSE EXTRACTS FROM REGISTERS.

437. Every one is guilty of an indictable offence and liable to toi yeas

imprisonment, who-

(a) being a person authorized or required by law to give auny certified coey

of any entry in any sucb register as in the last preceding section mentioned,

-certifies any writing to be a true copy or extract, knowiig it to be false, i

knowingly utters any such certiticate;

(b) unlawfully and for any fraudulent purpose takes any such register or

certified copy from its place of deposit or conceals it;

(c) being, a person having the custody of any such register or certified copy,

permits it to be so taken or concealed as aforesaid. R. S. C. c. 165, s. 44

(Amended)* 24-25 V. c. 98, s. 37 (Imp.).



Seces. 438-440] UTTERING FALSE CERTIFICATES. 531

UJTTERING FALSE CERTIFICATES.

438. Every one is guilty of 'an indictable offence and liable to seven

years'imprisonnent, who-

(a) being by law required to certify that any entry has been made in any

such register as in the two last preceding sections mentioned makes such

certificate knowing that such entry bas not been mnade; or

(b) being by law required to make a certificate or declaration concerning

any particular required for the purpose of naking entries in such register

knIowiigly makes such certificate or declaration containing a falsehood ; or

(c) being an officer having custody of the records of any court, or being

the depîuty of any such officer, icilfully utters a false copy or certificate of any

record ; or

(i) not being such officer or deputy fraiuduilently signs or certifies any

copy or certificate of any record, or any copy of any certificate, as if lie wore

such officer or deputy. R. S. C. c. 165, ss. 35 & 43 (Aicenduied). 24-25 V. c. 98,
ss. 28 & 36 (Imp.).

See R. v. Powner, 12 Cox, 235.

The words " wilfully " appears only in s-s. (c), and
"fraudulently " only in s-s. (d).

FORGING CERTIFICATES.

439. Every one is guilty of an indictable offence and liable to ti- years'

ijpsriisonment, wlio

(a) being an officer required or autiorized by law to make or issue any

certified copy of any document or of any extract froni any document wilfilly
certifies, as a true copy of any document or of any extract fros any sucb

dominent, any writing which lie knuws to be untrue in any material

particular ; or

(b) not being sncb officer as aforesaid fraudulently signs or certifies any

copy of any document, or of any extract from any document, as if lie were sucli

osicer. R. S. C. c. 165, s. 35 (Aicmuned). 24-25 V. c. 98, ss. 28 & 29 (Imps.).

FA.SE ENTRIES IN Pi-suc REcGISTER.

440. Every one is guilty of an indictable offence and liable to fourteen

years' impriionmiient who, with intent to defraud-

(a) makes any untrue entry or any alteration in any book of acconlit kept
by the Goveriient of Canada, or of any pîrovince of Canada, or by any baik

for anv such Goverimeit, in whiclh books are kept the accounts of the owners
of any stock, annuity or other I)ublic fund transferable for the timse being in

any suchi books, or who, in any nanniîer, wilfully falsifies any of the said
books ; or

(b) inakes any transfer of any share or interest of or in any stock, annuity
or publie fund, transferable for the time being at any of the said banks, iii
the name of any persoi other than the owner of such share or iiterest.
R. S C. c. 165, e. 11 (Amended). 24-25 V. c. 98, s. 5 (Imp.).
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Indictment for makingfalse entries of stock.- ~ un-

lawfully did wilfully alter certain words and figures, that
is to say (here set-out the words and figures, as they were
before the alteration) in a certain book of account kept by

, in which said book the accounts of the owners of

certain stock, annuities and other public funds, to wit, the
(state the stock) which were then transferable at were
then kept and entered, by (set out the alteration and the
state of the account or item when so altered) with intent
thereby then to defraud.

Indictment for rmaking a transfer of stock in the name
of a person not the owner.- unlawfully did wilfully
make a tranafer of a certain share and interest of and in
certain stock and annuities, which were then transferable
at the bank of , to wit, the share and interest of
in the (state the amount and nature of the stock), in

the name of one C. D., he the said C. D., not being then

the true and lawful owner of the said share and interest of
and in the said stock and annuities, or any part thereof,
with intent thereby then to defraud.

Where a bank clerk made certain false entries in the

bank books under his control, for the purpose of enabling

him to obtain the money of the bank improperly.

Held, that he was not guilty of forgery : R. v. Black-

stone, 4 Man. L. IR. 296.

FALSE DIVIDEND WARRANTS.

441. Every one is guilty of an indictable offence and liable to seven

years' imprisonment who, being in the employment of the Government of

Canada, or of any province of Canada, or of any bank in which any books of

account nentioned in the last preceding section are kept, with intent to

defraud, makes out or delivers any dividend warrant, or any warrant for the

payment of any annuity, interest or money payable at any of the said banks,

for an amount greater or less than that to which the person on whose account

such warrant is made out is entitled. R. S. C. c. 165, s. 12. 24-25 V. c. 98,

s. 6 (Imp.).

Indictient.- then being a clerk of and em-

ployed and intrusted by the said unlawfully did

knowingly make out and deliver to one J. N. a certain
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dividend warrant for a greater amount than the said J. N.
was then entitled to, to wit, for the sum of five hundred

dollars; whereas, in truth and in fact, the said J. N. was

then entitled to the sum of one bundred dollars only, with

intent thereby then to clefraud.

CIRCULARS IN LIKENESS OF NOTES.

442. Every one is guilty of an offence and liable, on sumniary convic-

tion before two justices of the peace, to a fine of one hundred dollars or three

months' rimprisonment, or both, who designs, engraves, prints or in any

manner makes, executes, utters, issues, distributes, circulates or uses any

business or professional card, notice, placard, circular, hand-bill or advertise-

ment in the likeness or similitude of any bank note, or any obligation or

security of any Government or any bank. 53 V. c. 31, s. 3.

Summary conictio.-S. 3 of 53 V. c. 31 cited under

this section is the section enacting to what banks the

Banking Act applies. S. 63 is the one that ought to have
been cited.

PART XXXIII.

FORGERY OF TRADE MARKS-FRAUDULENT MARKING OF

MERCHANDISE.

413. In this part-

(a) The expression " trade mark " means a trade mark or industrial design

registered in accordance with The Trade Mark and Design Act and the regis-

tration whereof is in force under the provisions of the said Act, and includes

any trade mark vhich, either with or without registration, is protected by law

in any 4ritish possessiort or foreign state to which the provisions of section one

hundred.and three of the Act of the United Kingdom, known as The Patents,

Designs, and Trade Marks Act, 1883, are, in accordance with the provisions of

the said Act, for the time being applicable;

(b) The expression "trade description " means any description, statement,

or ther indication, direct or indirect-

(i) as to the number, quantity, measure, gauge or veight of any

goods;

(ii) as to the place or country in which any goods are made or

produced;
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(iii) as to the mode of manufacturing or producing any goods;

(iv) as to the material of which any goods are composed ;

(v) as to any goods being the subject of an existing patent, privilege
or copyright;

And the use of any figure, word, or mark which, according to the custoin

of the trade, is commonly taken to be an indication of any of the above
matters, is a trade description within the meaning of this part ;

(c) The expression "fais. trade description" means a trade description

which is false in a material respect as regards the goods to which it is applied,
and includes every alteration of a trade description, whether by way of
addition, effacement. or otherwise, where that ilteration makes the descrip-
tion false in a material respect; and the fact thara trade description is a trade
mark, or part of a trade mark, shall not prevent such trade description being
a false trade description within the meanng of this part ; c

(d) The expression " goods' means anything which is merchandise or the
subject of trade or manufacture;

(e) The expression "covering " includes any stopper, cask, bottle, vessel,
box, cover, capsule, case, frame or wrapper ; and the expression "label"
includes any band or ticket ;

(f) The expressions " person, manufacturer, dealer, or trader," and
"proprietor " include any body of persons corporate or unincorporate;

(g) The expression "name " includes any abbreviation of a name.

2. The provisions of this part respecting the application of a false trade

description to goods extend to the application to goods of any such figures,
words or marks, or arrangement or combination thereof, whether including a

trade mark or not, as are reasonably calculated to lead persons to believe that
the goods are the manufacture or merchandise of some person other than the

person whose manufacture or merchandise they really are.

3. The provisions of this part respecting the application of a false traie

description to goods, or respecting goods tu which a false trade description is

applied, extend to the application to goods of any false name or initials of a

person, and to goods with the false naine or initials of a person applied, in ilke

manner as if such name or initials were a trade description, and the expression

" false name or initials " means, as applied to any goods, any namne or initials

of a person which-

(a) are not a trade mark, or part of a trade mark

(b) are identical with, or a colourable imitation of, the niame or initials of

a person carrying on business in cannection with goods of the same description,
and not having authorized the use of such name or initials ;

(c) are either those of a fictitious person or of some person niot bona fide

carrying on business in connection with such goods, 51 V. c. 41, s. 2. 25-26 V.
c. 88 (Imp.). &

This part is a re-enactment of 50 & 51 V. c. 28 (Imp.).
See Wood v. Burgess, 16 Cox, 729; Starcy v. The Chilworth

Mfg. Co., 17 Cox, 55; Budd v. Lucas, 17,Cox, 248. Ss.15,
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16, 18, 22, 23 of 51 V. c. 41 (as amended in 1893) are unre-

pealed; sched. 2. Limitation of 3 years for any offence

under Part XXXIII., s. 551: see s. 710 as to evidence.

444. Where a watch 'case has thereon any words or mark.% which

constitute, or are by common repute considered as constituting, a description

of the country in which the watch was made, and the watch bears no such

description, those words or marks shall prima facie be deemed to be a

description of that country within the meaning of this part, and the provision

of this part with respect to goods to which a false description has been applied,

and with respect to selling or exposing, or having-in possession, for sale, or any

purpose of trade or manufacture, goods with a false trade description, shall

apply accordingly; and for the purposes of this section the expression

"watch" means all that portion of a watch which is not the watch case.

51 V. c. 41, s. 11. .

445. Every one is deemed to forge a trade mark who either-

(a) without the assent of the proprietor of the trade mark makes that

trade mark or a mark so nearly resembling it as to be calculated to deceive ; or

(b) falsifies any genuine tradIe mark, whether by alteration, addition,

effacement or otherwise.

2. And any trade mark or mark so made or falsified is, in thisgart,

referred to as a forged trade mark. 51 V. c. 41, s. 3.

446. Every one is deemed to apply a trade mark, or mark, or trace

description to goods who-

(a) applies it to the goods themselves ; or

(b) applies it to any covering, label, reel, or other thing in or with which

tie goods are sold or exposed or had in possession for any purpose of sale,

trade or manufacture ; or

(c) places, incloses or annexes any goods which are sold or exposed or had

in possession for any purpose of sale, trade or manufacture in, with or to any
covering, label, reel, or other thing to which a trade mark or trade description

has been aiplied ; or

(d) uses a trade mark or mark or trade description in any manner calc-

iated to lead to the belief that the goods in connection vith which it is used are

designated or udescribedi by that trade mark or mark or tra-le description.

2. A trade mark or mnark or trade description is deemed to be appliedî

whether it is woven, impressed or otierwise worked into, or annexed or affixed

to, the goods, or to any covering, label, reel or other thing.

3. Every une is deemned to falsely apply to goods a trade mark or nark

who, without the assent of the proprietor of the trade mark, applies suîch trade

mark, or a mark so nearly resenbling it as to be calculated to deceive.

51V. c.41i, s. 4.

447. Every one is gusilty of an indictable offen:e wlo, with intent to

defraud-

(a) forges any trade mark : or
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(b) falsely applies to any goods any trade mark, or any mark so nearly

resembling a trade mark as to be calculated to deceive; or

(c) makes any die, block, machine or other instrument, for the purpose of

orging) or being used for forging, a trade mark ; or

(d) applies any false trade description to goods ; or

(e) disposes of, or has in his possession, any die, block, machine or other

nstrument, for the purpose of forging a trade mark ; or

(f) causes any of such things to be done. 51 V. c. 41, s. 6.

Punishment, under s. 450.

Indictment.- that A. B. on with intent

to defraud unlawfully did forge a certain trade mark, to
wit (or unlawfully didfalsely apply to certain gôoclo

to wit) (any goods) a certain trade mark to wit

(or a mark so nearly resembling a certain trade mark, to

wit) as to be calculated to deceive. (Add a count charg.

ing " did cause to be forged or,falsely applied )" (a.

the case may be).

44S. Every one is guilty of an indictable offence who sells or exposes, or

has in his possession, for sale, or any purpose of trade or manufacture, any

goods or things to which any forged trade mark or false trade description is

applied, or to which any trade mark, or mark so nearly resembling a trade

mark as to be calculated to deceive, is falsely applied, as the case may be,
unless he proves-

(a) that having taken all reasonable precaution against committing such

an offence he had, at the time of the commission of the alleged offence, no

reason to suspect the genuineness of the trade mark, mark or trade description;

and

(b) that on demand made by or on behalf of the prosecutor he gave all the

information in hie power with respect to the persons fromn whom ie obtained

such goods or things ; and f
(c) that othervise he had acter

1 
innocently. 51 V. c. 41, s. 6.

Punishment under s. 450.

449. Every one is guilty of an indictable offence who sells, or exposes

or'offersefor sale, or traffics in, bottles marked with a trade mark, blown or

.stamped or otherwise permanently affixed thereon, without the assent of the

proprietor of such trade mark. 51 V. c. 41, s. 7.

Punishment under s. 450.

450. Every one guilty of any offence defined in this part is liable-

(a) on conviction on indictment to'two years' inprisonment, with or with.

out hard labour, or to fine, or to both inprisoment and fine ; and

* (b) on summary conviction, to four months' imprisonment, with or

without hard labour, or to a fine not exceeding one hundred dollars; and in
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ca'e of a second or subsequent conviction to six months' imprisonment, with or

without hard labour, or to a fine not exceeding two hundred and fifty dollars.

2. In any case every chattel, article, instrument or thing. by means of, or

in relation to which, the offence has been committed shall be forfeited. 51 V.

. il, s. S.

451. Every one is guilty of an offence and liable, on sumumary conviction,

to a penalty not exceeding one hundred dollars who falsely represents that any

.oods are made by a person holding a royal warrant, or for the service of Her

ajesty or any of the royal family, or any Government department of the

-United Kingdom or of Canada. 51 V. c. 41, s. 21.

452. Every one is guilty of an offence and liable, on summary conviction,

to a penalty of not more than five hundred dollars nor less than two hundred

dollars who imports or attempts to import any goods which, if sold, would be

forfeited under the provisions of this part, or any goods manufactured in any

foreign state or country which bear any name or trade mark which is or

purports to be the name or trade mark of any manufacturer, dealer or trader

in the United Kingdom or in Canada, unless such name or trade mark is

accompanied by a definite indication of the foreign state or country in which

the goods were made or produced ; and such goods shall be forfeited. 51 V.

c. 41, s. 22.

453. Any one who is charged with making any die, block, machine or

other instrument for the purpose of forging, or being used for forging, a trade

mark, or with falsely applying to goods any trade mark, or any mark so

nearly resembling a trade mark as to be calculated to deceive, or with apply-

ing to goods any false trade description, or causing any of the things in this

section mentioned to be done, and proves-

(a) that in the ordinary course of his business he is employed, on behalf

of other persons, to make dies, blocks, machines or other instruments for

making or being used in making trade marks, or, as the case may be, to apply

marks or descriptions to goods, and that in the case which is the subject of

the charge he wvas so employed by some person resident in Canada, and wras

not interested in the goods by way of profit or commission dependent on the

sale of such goods ; and

(b) that lie took reasonable precaution against commoitting the offence

charged ; and

(c) that he had, at the time of the commission of the alleged offence, no

reason to suspect the genuineness of the trade mark, mark or trade descrip-

tion; and

(d) that he gave to the prosecutor all the information in his pover with

respect to the person by or on whose behalf the trade mark, mark or descrip-

tion was applied ;-

Shall be discharged from the prosecution, but is liable to pay the costs

icurred by the prosecutor, unless he has given due notice to him thit he will

rely on the above defence. 51 V. c. 41, s. 5.

454. No servant of a master, resident in Canada, who bona fide acts in

obedience to the instructions of such master, and, on demand made by or on
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behalf of the prosecutor, gives full information as to bis master, is liable to any
prosecution or punishment for any offence defined in this part. 51 V. C. 41,
,s 20.

455 The provisions of this part with respect to false trade descriptions

do not apply to any trade description which, on the 22nd day of May, 1888,
Was lawfully and generally applied to goods of a particular class, or manufac.

tured by a particular method, to indicate the particular class or method of
manufacture of such goods : Provided, that where such trade description
includes the naine of a place or country, and is calculated to mislead as to the
place or country where the goods to which it is applied were actually made or
produced, and the goods are not actually made or produced in that place or
country, such provisions shall apply unless there is added to the trade de-
scription, immediately before or after the name of that place or country, in an

equally conspicuous manner with that name, the naine of the place or country
in which the goods were actually made or produced, with a statement that
they were made or produced there. 51 V. c. 41, s. 19.

PART XXXIV.

PERSONATION. (New).

456. Every one is guilty of an indictable offence, and liable to fourteen

years' imprisonnent who, with intent fraudulently to obtain any property,
personates any person, liring or dead, or administrator, wife, widow, next of

kin or relation of any person. 37-38 V. c. 36 (Impu.).

"Projperty " defined, s. 3.

Indictment.- unlawfully, falsely, and deceitfuîlly

did personate one J. N. with intent fraudulently to obtain

See 2 Russ. 1011: R. v. Martin and R. v. Cramp.
R. & R. 324, 327.

PERSONATION AT ExAmiNATIoss. (No).

457. Every one is guilty of an indictable offence, and liable on indict-

ment or suincary conviction to one year's imprisonnent, or to a fine of une

huindred dollars, Who falsely, with intent to gain sone advantage for himaseif

or soine other person, personates a candidate at any coimpetitive vr qualifymg

examination, held under the authority of any law or statute or in connection

with any university or college, or who procures himself or any other person to

be personated at any suchi examination, or who knowingly avails himself of the

results of such personation.

See under next section.
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PERSON.ATING OWNERS OF STOCK.

454. Every one is guilty of an indictable offence and liable to fourteen

years' inprisonment who falsely and deceitfully personates-

(a) any owner of any share or interest of or in any stock, annuity, or

other public fund transferable in any book of account kept by the Government

of Canada or of any province thereof, or by any bank for any such Govern-

ment; or

(b) any owner of any share or interest of or in the debt of any publie

body, or of or in the debt or capital stock of any body corporate, company, or

society ; or

(c) any owner of any dividend, coupon, certificate or inoney payable in

respect of any such share or interest as aforesaid ; or

(d) any owner of any share or interest in any claim for a grant of land

from the Crovn, or for any scrip or other payment or allowance in lieu of such

grani of land ; or

() any person duly authorized by any power of attorney to transfer any

such share, or interest, or to receive any dividend, coupon, certificate or money,

on behalf of the person entitled thereto-

and thereby transfers or endeavours to transfer any share or interest

belonging to such owner, or thereby obtain2 or endeavours to obtain, as if he

were the true and lawful owner or were the person so authorized by such power

of attorney, any mioney due to any such owner or payable to the person so

authorized, or any certificate, coupon, or share warrant, grant of land, or

scrip, or allowance in lieu thereof, or other document which, by any law in

force, or any usage existing at the time, is deliverable to the owner of any

such stock or fund, or to the person authorized by any such power of attorney.

R. S. C.' c. 165, ss. 9 & 10 (Atnctded). 24-25 V. c. 98, ss. 3 & 4 (Inp.), and 33-34 V.

c.58 (Inp.).

Jdtcictment.- unlawfully did, falsely and deceit-

fully personate one J. N., the said J. N. then being the

owner of a certain share and interest in certain stock and

annuities, which were. then transferable at the bank of

, to wit, (state the amount and nature of the stock;)

and that the said A. B. thereby did then transfer the said

share and interest of the said J. N. in the said stock

annuities, as if he, the said A. B., were then the true and

lawful owner thereof.

Upon the trial of any indictment for any offence under

this section the jury may, if the evidence warrants it,

under s. 711, convict the prisoner of an attempt to commit

the same.
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ACKNOWLEDGING INSTRUMENT IN FALSE NAME.

459. Every one is guilty of an indictable offence and liable to seven

years' imprisonment who, without lawful authority or excuse (the proof Of

which shall lie on hsim) acknowledges, in the name of any other person, before

any court, judge or other person lawfully authorized in that behalf, any
recognizance of bail, or any cognovit actioncm, or consent for judgmcnt, or

judgnent or any deed or other instrument. R. S. C. c. 165, s. 41 (A mendoî).
24-25 V. c. 98, s. 34 (Imp.).

Indictmnent.- on did without lawful authority

or excuse, before (the said then being lawfdlly
authorized in that behalf) unlawfully acknowledge fraudu.

lently a certain recognizance of bail in the name of

in a certain cause then pending in wherein A. B. was

plaintiff and C. D. defendant.
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PART XXXV.

OFFENCES RELATING TO THE COIN.

Sctlions 20, 29, 30, 31, 32, 33 & 34 of c. 167, R. S. C., are unrepealed. Secti ons
692, 718 & 721 post apply to offences against this part.

460. In this part, unless the context otherwise requires, the following

words and expressions are used in the following senses -

(a) " Current gold or silver coin," includes any gold or silver coin coined

in any of ler Majesty's mints, or gold or silver coin of any foreign prince or

state or country, or other coin lawfully current, by virtue of any proclamation

or otierwise, in any part of Her Majesty's dominions.

(b) "Current copper coin," includes copper coin coined in any of Her

Majesty's mints, or lawfully current, by virtue of any proclamation or other-

wise, in any part of Her Majesty's dominions.

(c) "Copper coin," includes any coin of bronze or mixed metal and every

other kind of coie other than gold or silver.

(d) " Counterfeit " means false, not genuine.

(i) Any genuine coin prepared or altered so as to resemble or pass for

any current coin of a higher denomination is a counterfeit coin.

(ii) A coin fraudulently filed or eut at the edges so as to remove the

nilling, and on which a new milling has been added to restore the

appearance of the coin, is a counterfeit coin.

() "Gild" and "silver," as applied to coin, include casing with gold or

silver respectively, and washing and colouring by any means whatsoever with

any wsash or materials capable of producing the appearance of gold or silver

respectively.

(f) "Utter" includes "tender" and "Iput off." R. S. C. c. 167, s. 1.

24-25 V. c. 99, s. 1 (Imp.).

WHEN OFFENCE COMPLETE.

461. Every offence of making any counterfeit coin, or of buying,

selling, receiving, paying, tendering, uttering, or putting off, or of offering to

buy, sell, receive, pay, utter or put off, any counterfeit coin is deemed to be

conllete, although the coin so made or counterfeited or bought, sold, received,

paid, tendered, uttered or put off, or offered to be bought, sold, received, paid,

trd-',, uttered or put off, was not in a fit state to be uttered, or the counter-

feiting thereof was not finished or perfected. R. S. C. c. 167, s. 27. 24-25 V.

c. 99, s. 30 (Imp.).

The word in italic is not in the Imperial Act. See R.

v. Bradford 2 C. & D. 41.
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COUNTERFEITING COINs, ETC.

462. Every one is guilty of an indictable offence and liable to imprison.
ment for life who-

(a) nakes or begins to make any counterfeit coin resenbling or
apparently intended to resemble or pass for, any current gold or silver
coin; or

(b) gilds or silvers any coin resembling or apparently intended to resemble
or pass for, any current gold or silver coin; or

(c) gilds or silvers any piece of silver or copper, or of coarse gold or coarse
silver, or of any metal or mixture of metals respectively, being of a fit siz and

figure to be coined, and with intent that the same shall be coined into counter-

feit coin resembling, or apparently intended to resenble or pass for, any
current gold or silver coin ; or

(d) gilds any current silver coin, or files or in any manner alters such coin,
with intent to make the sane resemble or pass for any current gold coin; or

(c) gilds or silvers any current copper coin, or files or in any manner

alters such coin, with intent to make the same resemble or pass for any current
gold or silver coin. R. S. C. c. 167. ss. 3 & 4. 24-25 V. c. 99, os. 2 & 3 (linp.).

Jndictnent.- that J. S., on ten pieces of
false and counterfeit coin, each piece thereof resembling

and apparently intended to resemble and pass for a piece
of current gold coin, called a sovereign, falsely and unlaw-
fully did make and counterfeit.

It is rarely the case that the counterfeiting can be proved

directly by positive evidence ; it is usually made out by
circumstantial evidence, such as iinding the necessary

co'ning tools in the defendant's house, together with some
pieces of the counterfeit money in a finished, some in an

unfinished state, or such other cirèumstances as may fairly

warrant the jury.in presuming that the defendant either

counterfeited or caused to be counterfeited, or was present

aiding and abetting in counterfeiting the coin in question.

Before the modern statutes which reduced the offence of

coining from treason to felony, if several conspired'to coun-

terfeit the Queen's coin, and one of them actually did so in

pursuance of the conspiracy, it was treason in all, and they

might' all have been indicted for counterfeiting the Queen's

coin generally : 1 Hale, 214 ; they may, likewise, now all

be indicted as principals under s. 61 ante.
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COUNTERFEITING COINS, ETC.

A variance between the indictment and the evidence inl

the number of the pieces of coin, alleged to be counter-

feited, is immaterial; but a variance as to the denomination

of such coin, as guineas, sovereigns, shillings, would be

fatal, unless amended. By the old law the counterfeit

eoin produced in evidence must have appeared to have

that degree of resemblance to the real coindhat it would be

likely to be received as the coin for which it was intended

to pass by persons using the caution customary in taking

muoney. In R. v. Varley, 1 East, P. C. 164, the defendant

had counterfeited the semblance of a half-guinea upon a

piece of gold previously hammered, but it was not round,
nor would it pass in the condition in which it then was,

and the judges held that the offence was incomplete. So,
in R. v. Harris, 1 Leach, 135, where the defendants were

taken in the very act of coining shillings, but the shillings

coined by therm were taken in an imperfect state, it being

requisite that they should undergo another process, namely

immersion, in diluted aqua fortis, before they could pass as

shillings, the judges held that the offence was incomplete;

but now by s. 461 the offence of counterfeiting shall be

deemed complete although the coin made or counterfeited

shall not be in a fit state to be uttered, or the counterfeit-

ing thereof shall not be finished or perfected.

Any credible witness may prove the coin to be counter-

feit, and it is not necessary for this purpose to produce any

moneyer or other officer from the mint: s. 692. If it

become a question whether the coin, which the counterfeit

noney was intended to imitate, be current coin, it is not

necessary to produce the proclamation to prove its legitima-

tion; it is a mere question of fact to be left to the jury

upon evidence of usage, reputation, etc.: 1 Hale, 196, 212,
213. It is not necessary to prove that the counterfeit coin

was uttered or attempted to be uttered : R. v. Robinson,

10 Cox, 107 ; R. v. Connell, 1 C. & K. 190; R. v. Byrne,

ý Cox, 475.
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544 OFFENCES RELATING TO THE COIN.

By s. 711, if upon the trial it appears that the defendant

did not complete the offence charged, but was only guilty

of an attempt to commit the same, a verdict may be given

of guilty of the attempt.

DEALING IN, IMPORTING COUNTERFEIT COIN.

463. Every one is guilty of an indictable offence and liable to imprison.

ment for life who, without lawful authority or excuse the proof whereof shall

lie on him-

(a) buys, sells, receives, pays or puts off, or offers to buy, sel, receive, pay

or put off, at or for a lower rate or value than the same umports, or was

apparently intended to import, any counterfeit coin resembling or apparently

intended to resemble or pass for any current gold or-silver coin; or

(b) imports or receives into Canada any counterfeit coin resembling or

apparently intended to resemble or pass for, any current gold or silver coin

knowing the same to be <ounterfeit. R. S. C. c. 167, s.-. 7 & 8. 24-25 V.

c. 99, ss. 6 & 7 (Imp.).

LIdictment iinder (.a- ten pieces of counterfeit

coin, each piece thereof resembling a piece of the current

gold coin, called a sovereign, falsely, deceitfully and unlaw-

fully, and without lawful authority or excuse did put off to

one J. N. at and for a lower rate and value than the same

did then import.

Prove that the defendant put off the counterfeit coin as

mentioned in the indictment. In R. v. Wooldridge, 1 Leach,
307, it was holden that the putting off must be complete

and accepted. But the words "offer to buy, sell," etc.,
in the above clause would nôw make the acceptation

immaterial.

If the -names of the persons to whom the money was

put off can be ascertained, they ought to be mentioned and

laid severally in the indictment ; but if they cannot be

ascertained the same rule will apply whicl• prevails in the

case of stealing the property of persons unknown: 1 Russ.

135.

Indictment under (b).- ten thousand pieces of

counterfeit coin, each piece thereof resembling a piece of

the current silver coin called a shilling, falsely, deceitfully

and unlawfully, and without lawful authoritf or excuse, did
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import into Canada,-he the said J. S. at the said time

when he so imported the. said pieces of counterfeit coin,
well knowing the same to be counterfeit.

The guilty knowledge of the defendant must be averred

in the indictment and proved.

COPPER COIN.

464. Every one who manufactures in Canada any copper coin, or

imiports into Canada any copper coin, other than current copper coin, with the

intention of putting the same into circulation as current copper coin, is guilty

of an offence and liable, on summary conviction, to a penalty not exceeding

twenty dollars for every pound Troy of the weight thereof ; and all such

copper coin so manufactured or imported shall be forfeited to Her Majesty.

R. S. C. c. 167, S. 28.

The repealed section said copper "or brass " coin.

EXPORTATION.

465. Every one is guilty of an indictable offence and liable to two years'

inprisonmnist whîo, without lawful authority or excuse the proof whereof shall

lie oi, exports or puts on board any ship, vessel or boat, or on any railway

or c«rrii/c or veh icle of any dèscriptio-n whatsocrcr, for the purpose of being

exportel f rom Canada, any couinerfeit coin resenbling or apparently intended

to reseinble or pass for any current coin or for any forcign coin of any priscs,

countr'i or state, knowing the samie to be counterfeit. R. S. C. c. 1Ù7, s. 9.

2.25 V. c. 99, s. 8 (Imp.).

Fine, s. 958.

The word3 in italies are not in the Imperial Act.

The clause covers the attempt to export in certain cases.

Sections 529 & 711 would cover other cases of attempts.

Indictment.- one hundred pieces of counter-

feit coin, each piece thereof resembling a piece of the

current coin called a sovereign, falsely, deceitfully

and unlawfully, without lawful authority or excuse, did

export from Canada, lie the said C. D. at the tine when he

so exported the said pieces of counterfeit coin, then well

knowing the same to be counterfeit.

MAKING INSTRIIMESTS FOR COINING.

466. Every one is guilty of an indictable offence and liable to imprison-

ment for life who, without lawful authority or excuse the proof whereof shall

lie on him, imakes or nends, or begins or proceeds to inake or mend, or buys or

sells, or has in his custody or jossessioi-

Cius. L.w-35
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(a) any puncheon, counter puncheon, matrix, stamp, die, pattern or

mould, in or upon which there is made or impressed, or which will make or

iinpress, or which is adapted and intended to make or impress, the figure,
stamp or apparent resemblance of both or either of the sides of any current
gold or silver coin, or of any coin of any foreign prince, state or country, or any
part or parts of both or either of such sides ; or

(b) any edger, edging or other tool, collar, instrument or engine adapted

and intended for the marking of coin round the edges with letters, grainings, or

other marks or figures apparently resembling those on the edges of any such

coin, knowing the same to be so adapted and intended ; or

(c) any press for coinage, or any cutting engine for cutting, by force of a

screw or of any other contrivance, round blanks out of gold, silver or other
metal or mixture of metals, or any other machine, knowing such press to be a

press for coinage, or knowing such engine or machine to have been used or to
be intended to be used for or in order to the false making or counterfeiting of

any such coin. R. S. C. c. 1G7, s. 24. 24-25 V. c. 99, s. 24 (Imp.).

Indictment for making a puncheon for coining.-

one puncheon, in and upon which there was then made and
impressed the figure of one of the sides, that is to say, the

head side of a piece of the current silver coin, commouly

called a shilling, knowingly, falsely, deceitfully and unlaw.
fully, and without lawful authority or excuse, did make.

Prove that the defendant made a puncheon, as stated in
the indictment; and prove that .the instrument in question
is a puncheon included in the statute. The words in the

statute " upon which there is made or impressed " apply to

the puncheon which being convex bears upon it the figure
of the coin e and the words " which will make or impress"
apply to the counter puncheon, which being concave will
make and impress. However, although it is uore accurate
to describe the instruments according to their actual use,
they may be described either way : R. v. Lennard, 1 Leach,
90. It is not necessary that the instrument should be

capable of making an impression of the whole of one side

of the coin, for the words " or any part or parts " are intro.

duced into this statute, and, consequently the difficulty in

R. v. Sutton, 2 Str. 1074, where the instrument was capable

of making the sceptre only cannot now occur: see R. v.

Heath, R. & R. 184.
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Sec. 466] MAKING INSTRUMENTS FOR COINING.

And on an indictment for making a mould "intended

to make and impress the figure and apparent resemblance

of the obverse side " of a shilling, it is sufficient to prove
that the prisoner made the mould and a part of the

impression, though he had not completed the entire im-

pression: R. v. Foster, 7 C. & P. 495. It is not necessary

to prove under this branch of the statute the intent of the

defendant : the mere similitude is treated by the Legis-

lature as evidence of the intent; neither is it essential to

show that money was actually made with the instrument

in question: B. v. Ridgeley, 1 East, P. C. 171. The proof
of lawful authority or excuse, if any, lies on the defendant.

Where the defendant employed a die sinker to make, for a

pretended innocent purpose, a die calculated to make

shillings; and the die-sinker, suspecting fraud, informed

the authorities at the mint, and under their directions

made the die for the purpose of detecting prisoner; it was

held that the die-sinker was an innocent agent and the

defendant was rightly convicted as a principal: R. v.

Bannen, 2 Moo. 309.

The naking and procuring dies and other materials, with
intent to use therm in coining Peruvian half-dollars in
England, not in order to utter them here, but by way of
trying whether the apparatus would answer, before sending
it out to Peru, to be there used in making the counterfeit
coin for circulation in that country, was held to be an
indictable misdemeanour at common law: R. v. Roberts,
Dears. 539; 1 Russ. 100. A galvanic battery is a machine
within the section: B. v. Gover, 9 Cox, 282.

Indictment for having a puncheon in possession.-
one puncheon in and upon which there was then made and
impressed the figure of one of the sides, that is to say, the
head side of a piece of the current silver coin commonly
called a shilling, knowingly, falsely, deceitfully and unlaw-
fully, and without lawful authority or excuse, had in his
custody and possession.
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An indictment which charged that the defendant feloni.

ously had in his possession a mould "upon which said

mould was made and impressed the figure and apparent

resemblance " of the obverse side of a sixpence, was held

bad on demurrer, as not sufficiently showing that the

impression was on the mould at the time when he had it in

his possession: R. v. Richmond, 1 C. & K. 240.

As to evidence of possession see s. 3, ante; R. v. Rogers,

2 Moo. 85. The prisoner had occupied a house for abouta

month before the police entered it, and found two men and

two women there, one of whom was the wife of the prisoner.

The men attacked the police, and the women threw some.

thing'into the fire. The police succeeded, however, in

preserving part of what the women threw away, which

proved to be fragments of a plaster-of-Paris mould of a half-

crown. The prisoner came in shortly afterwards, and, on

searching the house, a quantity of plaster-of-Paris was

found up-stairs. An iron ladle and some fragments of

plaster-of-Paris moulds were also found. It was proved

that the prisoner, thirteen days before the day in question,

had passed a bad half-crown, but there was no evidence that

it hadbeen made in the mould found by the police. He was

afterwards tried and convicted for uttering the base half-

crown. It was held that there was sufficient evidence to

justify the conviction, and that, on a trial for felony, other

substantive felonies which have a tendency to establish the

scienter of the defendant may be proved for that purpose:

R. v. Weeks, L. & C. 18. In R. v. Harvey, 11 Cox, 662,it

was held: 1. That an indictment under this section is

sufficient if it charges possession without lawful excuse, as

excuse vould include authority; 2. That the words "the

proof whereof shall lie on the accused " only shift the

burden of proof, and do not. alter the character of the

offence; 3. That the fact that the Mint authorities, upon

information forwarded to them, gave authority to the die

maker to make the die, and that the police gave permission

[Sec.46;



to him to give the die to the prisoner, who ordered him to

1 inake it, did not constitute lawful authority or excuse for

prisoner's possession of the die; 4. That, to complete the
offence, a felonious intent is not necessary; and, upon a

case reserved, the conviction was affirmed.

Im2lictment for na1ing a collar.- one collar

adapted and intended for the marking of coin round the

edges with grainings apparently resembling those on the

edges of a piece of the current gold coin called a sovereign,
falsely, deceitfully and unlawfully, without lawful authdrity

or escuse, did make, he the said J. S. then well knowing

the same to be so adapted and intended as aforesaid.

It must be proved, upon this indictment that the defend-

ant knew the instrument to be adapted and intehded for

the marking of coin round the edges.

It must be remarked that the said clause expressly

applies to tools for marking foreign coin, as well as current

coin.
BRINGING INSTRUMENTS INTO CANADA.

467. Every one is guilty of an indictable offence and liable to imprison-

mient or life who, without lawful authority or excuse the proof whereof shall

lie on him, knowingly conveys out of any of Her Majesty's mints into Canada,

.An pîuncheon, counter puncheon, inatrix, stamp, die, pattern, nould, edger,

dging or other tool, collar, instrument, press or engine, used or employed in

ur abuit the coining of coin, or any useful part of any of the several articles

aforesaid, or any coin, bullion, netal or inixture of metals. R. S. C. c. 167,

,>. 24-25 V. c. 99, S. 23 (Imp.).

CUPPING CURRENT GOLD Oit SILVER COIN.

46S. Every one is guilty of an indictable offence and liable to fourteen

ye.irs'imprisonment wlio impairs, diminishes or lightens any current gold or

civer coin with intent that the coin so impaired, dinuinished, orlightened may

pas for current gold or siler coin. R. S. C. c. 167, s. 5. 24-23 V. c. 99,

4 (I p.).

hIdictment.- ten pieces of current gold coin,

called sovereigns, falsely, deceitfully and unlawfully did

impair, with intent that each of the ten pieces so impaired

might pass for a piece of current gold coin, called a sove-

reigu.

Secs. 467, 468] INSTRUMENTS, ETC. 549



550 OFFENCES RELATING TO THE COIN. [Secs. 469, 470

The act of impairing must be shown, either by direct
evidence of persons who saw the prisoner engaged in it, or
by presumptive evidence, such as the possession of filings
and of impaired coin, or of instruments for filing, etc. The
intent to pass off the impaired coin must then appear. This
may be done by showing that the prisoner attempted to
pass the coin so impaired, or that he carried it about his
person, which would raise a presumption that he intended
to pass it. And if the coin were not so defaced by the
process by impairing, as apparently to affect its currency,
it would, under the circumstances,without further evidence,
be a question for the jury, whether the diminished coin was
intended to be passed: Roscoe on Coining, 19.

DEFACING CURRENT COIN.

469. Every one is guilty of an indictable offence and liable to one year's

imprisonment who defaces any current gold, silver or copper coin by stanpiii
thereon any names or words, whether such coin is or is not thereby dininishel
or lightened, and afterwards tenders the same. R. S. C. c. 167, s. 17.
24-25 V. c. 99, s. 16 (Inp.).

Fine, s. 958.

Indictment for defacing coin.- one piece of

the current silver coin, called a half-crown, unlawfully
did deface, by then stamping thereon certain namnes and
words, to wit .

Prove that the defendant defaced the coin in question,
by stamping on it any names or words, or both. It is not
necessary to prove that the coin was thereby diminished or
lightened.

PossessNa CLIPPINGs, ETC.

470. Every one is guilty of an indictable offence and liable to seven

years' im.prisonment who unlawfully bas in bis custody or possession aIy
filings or clippings, or any gold or silver bullion, or any gold or silver in dust,
solution or otherwise, which have been produced or obtained by imupairiJ,

dininishing or lightening any current gold or silver coin, knowing the same

to have been so produced or obtained. R. S. C. c. 167, s. 6. 24-25 V. c. O

s. 5 (Inp.).

" HaviIg i4 possession " defined, s. 3.

Greaves remarks : "This clause is new. It lias fre-

quently happened that filings and clippings, and gold dust



Secs. 471, 472] POSSESSING COUNTERFEIT COIN.

have been found under such circumstances as to leave no

doubt that they were produced by impairing coin but there

has been no evidence to prove that any particular coin had

been impaired. This clause is intended· to meet sucb

cases."
POSSESSNG COUNTERFEIT COIN.

471. Every one is guilty of an indictable offence and liable to three

veari imprisonment who has in his custody or possession, knowing the same

to be counterfeit, and with intent to utter the same or any of them-

(a) any counterfeit coin resembling, or apparently intended to resemble

tr pass for, any current gold or silver coin ; or

(b) three or more pieces of counterfeit coin resembling, or apparently

intended to resemble or pass for, any current copper coin. R. S. C. c. 167,

12 & 16. 24-25 V. c. 99, ss. 11 & 15 (Imp.).

''Having in possession " defined, s. 3.

Fine, s. 958. Search warrant, s. 569.

The punishment under (b) was only one year by the

repealed Act.

Indictinent for haring in possession counterfeit gold or

si/rer coin with intent, etc. unlawfully, falsely and

deceitfully had in bis custody and possession four pieces of

counterfeit coin, resembling the current silver coin called
with intent to, utter the said pieces of counterfeit

coin, he the said J. S. then well knowing the said pieces of

counterfeit coin to be counterfeit.

Sce R. v. Hermann, 4 Q. B. D. 284, 14 Cox, 279,
Warb. Lead. Cas. 77.

OFFENCES RESPECTING COPPER COIN.

472. Every one is guilty of an indictable offence and liable to three

Simprisonmuent who--

(a) makes, or begins to mnake, any counterfeit coin resemibling, or

app)arently intended to resenble or pass for any current copper coin ; or

(b) without lawful authority or excuse, the proof of which shall lie on-

himo, knowingly-

(i) makes or imends, or begins or proceeds to niake or nend, or buys

or sells, or has in his custody or possession, any instrument, tool or

engine adapted and intended for counterfeiting any current copper coin;

(ii) buys, sells, receives, pays or puts off, or offers to buy, sell, receive,

pay or put off, any eonterfeit coin resembling, or apparently intended to

resemble or pass for, any current copper coin, at or for a lower rate of value
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552 OFFENCES RELATING TO THE COIN. [Secs. 473, 474

than the same imports, or was apparently intended to import. R. S. c.
c. 167, s. 15. 24-25 V. c. 99, s. 14 (Imp.).

Fine, s. 958. The punishment was seven years Under

the repealed Act. See s. 463 ante.

FORiEIGN CoINs.

473. Every one is guilty of an indictable offence and liable to thtree

years' imprisonment who-

(a) makes, or begins to make, any counterfeit coin or silver coin resenib.

ling, or apparently intended to resemble or pass for, any gold or silver coin of

any foreign prince, state or country, not being current coin ;

(b) without lawful authority or excuse, the proof of which shall lie on

himn-

(i) brings into or receives in Canada any such counterfeit coin, know.

ing the same to be counterfeit;

(ii) has in his custody or possession any such counterfeit coin know.

ing the same to be counterfeit, and N':th intent to put off the saine; or

(c) utters any such counterfeit coin ; or

(d) makes any counterfeit coin resenbling, or apparently intended to

resemble or pass for, any copper coin of any foreign prince, state or country,

not being current coin. R. S. C. c. 167, ss. 19, 20, 21, 22 & 23. 24-25 V. C. 99,

s. 18, et scq. (Inp.).

Fine, s. 958. "Having in possession " defined, s. 3,

See R. v. Tierney, 29 U. C. Q. B. 181.

UTTERING COUNTERFEIT COIN.

474. Every one is guilty of an indictable offence and liable to fourteca

years' imprisonment who utters any counterfeit coin resenibling, or aparently

intended to resemble or pass for, any current gold or silver coin, kning the

sane to be counterfeit. R. S. C. c. 167, s. 10. 24-25 V. c. 99, s. 9 Imp.).

Under the Imperial Act the imprisoument is one year.

Indictnent.- one piece of counterfeit coin

resembling a piece of the current gold coin, called t

sovereign, unlawfully, falscly and deceitfully did utter to

one J. N. Le the said then well knowing the same to

be counterfeit. •

Prove -the tendering, uttering or putting off the sover-

eign in question, and prove it to be a base and counterfeit

sovereign. Where a good shilling was given to a Jew boy

for fruit, and le put it into his nouth under pretense of

trying whether it wvere good, and then takinga bad shilling

out of bis nouth instead of it, returned it to the prosecutor,



Sec. 474] UTTERING COUNTERFEiT COIN.

saying that it was not good; this (which is called ringing

the changes) was holden to be an uttering, indictable as

such : R. v. Franks, 2 Leach, 644. The giving of a piece

of counterfeit money in charity is not an uttering, although

the person may know it to* be counterfeit ; as in cases of

this kind, there must be some intention to defraud: R. v.

Page, 8 C. & P. 122. But this case has been overruled:

R. v. Ion, 2 Den. 475; 1 Russ. 126; see R. v. -

Cox, 250.

A prisoner went into a shop, asked for some coffee and

sugar, and in payment put down on the counter a counterfeit

shilling: the prosecutor said that the shilling was a bad

one, whereupon the prisoner quittec the shop, leaving the

shilling and also the coffee and sugar: held that this was

an uttering and putting off within the statute : B. v. Welch,
2Den. 78. The prisoner and J. were indicted for a misde-

meanour in uttering counterfeit coin. The uttering was

effected by J. in the absence of the prisoner, but the jury

found that they were both engaged on the evening on which

the uttering took place in the common purpose of uttering

counterfeit shillings, and that in pursuance of that common

purpose J. uttered the coin in question: Ield, that the

prisoner was rightly convicted as a prin ipal, there being no
accessories iri a misdemeanour: R. v. Gr enwood, 2 Den. 453:

If two jointly prepare counterfeit coin, and utter it in

different shops apart from each other but. in concert,

iutending to share the proceeds, the utterings of each are

the joint utterings of both, and they may be convicted

jointly: R. v.. Hurse, 2 M. & Rob. 360; see R. v. Hermann,
4 Q. B. D. 284, Warb. Lead Cas. 77.

Husband and wife were jointly indicted for uttering

ounterfeit coin: Held, that the wife was entitled to an-

acquittal, as it appeared that she uttered the money in the

presence of her husband : R. v. Price, 8 C. & P. 19 ; see

now s. 13, alnte.

Proof of the guilty knowledge by the defendant must

be given. This of course must be done by circumstantial
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evidence. If, for instance, it be proved that he uttered,
either on the same day or at other times, whether before or
after the uttering charged, base money, either of the same
or of a different denomination, to the same or to a differ.
ent person, or had other pieces of base money about hirn

when he uttered the counterfeit money in question ; this
will be evidence from which the jury may presume a guilty

knowledge : 1 Russ. 127.

UTTERING LIGHT COINS.

475. Every one is guilty of an indictable offence and liable t, ím

years' imprisonment who-

(a) utters, as being current, any gold or silver coin of less than its lawfui

weight, knowing such coin to have been imipaired, diminished or lightelene,
otherwise than by lawful wear; or

(b) with intent to defraud utters, as or for any current gold or sil ver coin,
any coin not being such current gold or silver coin, or any medal, or piece of

nietal or mnixed inetali, resembling, in size, figure and colour, the current coi,,

as or for which the saine is so uttered, such coin, medal or piece of ietal or

mixed iietals so uttered being of less value than the current coin as or for

which the sane is so uttered ; or

(c) utters any counterfeit coin resembling or apparently intended to

resenble or pass for any current copper coin, knowing the saine to be counter.

feit. R. S. C. c. 107, ss. 11, 14 & 16. 24-25 V. c. 99, ss. 10, 13 & 15 (Imp.).

Fine, s. 958.

A person was convicted, under the above section, of
putting off, as and for a half sovereign, a medal of the same
size and colour, whiclh had on the obverse side a head
similar to that of the Queen, but surrounded by the inscrip.
tion "Victoria, Queen of Great Britain,"' instead of "Vie-
toria Dei Gratia," and a round guerling and not square,
and no evidence was given as to the appearance of the
reverse side, nor was the coin produced to the jury; it was

beld that there was sufficient evidence that the medai
rese.mbled, in figure, as well as size and colour, a halif
sovereign: R. v. Robinson, L. & C. 604; the medal was

produced, but, in the course of his evidence, one of the

witnesses accidentally dropped it, and it rolled on the floor;

strict search was made for it for more than half an hoor,

but it could not be found.

[Sec. 475



Secs. 476-478] UTTERING DEFACED COIN.

UTTERING DEFACED COIN.

476. Every one wsho utters any coin defaced by having stamnped

thereon any names or words, is guilty of an offence and liable, on sumnary

conviction before two justices of the peace, to a penalty not exceeding ten

dollars. R. S. C. c. 167, s. 18.

See s. 469, ante.

No prosecution without the consent of the Attorney-

General; s. 549.

UTTERING UNCURRENT COPPER COIN.

477. Every one who utters, or offers in payment, any copper coin, other

thIa current copper coin, is guilty of an offence and liable, on sunmary

colviction, to a penalty of double the nominal value thereof, and in default of

oayment of such penalty to eight days' imprisonment. R. S. C. c. 167, s. 33.

PUNISHMENT AFTER PREVIOUS CONVIcTION.

478. Every one who, after a previous conviction of any offence relatiny

ic e
1
1u 1under thsis or any other A ct, is convicted of any offence specified in

tis, part is liable to the following punishment :-

(a) to imprisonment for life, if otherwise fourteen years would have been

the longest tern of imprisonment to which he vould have been liable

(b) to fourteen years' imprisonment, if othervise seven years would liave

1,-en the longest term of imprisonment to which he would have been liable;

(c) to seven years' imprisonmsent, if othserwvise he would not have beun

lIable to seven years' imprisonment. R. S. C. c. 167, s. 13 (Amended). 24-25 V.
c.9 .12 (Imp.).

The words in italies are new.

The punishments are altered.

See R. v. Thomas, 13 Cox, 52.

See ss. 628 and 676 as to procedure when a previous
offence is charged, corresponding to s. 116 of the Imperial

Larceny Act, and s. 37 of the Imperial Coin Act: R. v.
Martini, 11 Cox, 343.

This enactment is intended to provide for a subsequent

imlictable offence after a previous conviction for an indict-

aible offence. Unfortunately, the section does not say what

it means, and any one convicted, for instance, of uttering
defaced coin under s. 476 and fined ten dollars, is liable to
seven years imprisonment on a subsequent conviction for
any offence specified in this part, s. 536.
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556 ADVERTISING COUNTERFEIT MONEY. [Secs. 479, 480

PART XXXVI.

ADVERTISING COUNTERFEIT MONEY.

479. In this part the expression " counterfeit token of value" means

any spurious or counterfeit coin, paper money, inland revenue stamp, postage
stamp, or other evidence of value, by whatever technical, trivial or deceptive
designation the same may be described. 51 V. c. 40, s. 1.

480. Every one is guilty of an indictable offence and liable to five years'
imprisonment who-

(a) prints, writes, utters, publishes, sells, lends, gives away, circulates or·
distributes any letter, writing, circular, paper, pamphlet, handbill or any
written or printed matter advertising, or offering or purporting to advertise or
offer for sale, loan, exchange, gift or, distribution, or to furnish, procure or
distribute, any counterfeit token of value, or what purports to be a counterfeit
token of value, or giving or purporting to give, either directly or indirectly,
information where, how, of whom, or by what means any counterfeit token of
value, or what purports to be a counterfeit token of value, may be procured or
had; or

(b) purchases, exchanges, accepts, takes possession of or in any way uses,
or offers to purchase, exchange, accept, take possession of or in any way use,
or negotiates or offers to negotiate with a view of purchasing or obtaining or
using-any such counterfeit token of value, or what purports so to be ; or

(c) in executing, operating, promoting or carrying on any scheme or
device to defraud, by the use or by means of any papers, writings, letters,
circulars or written or printed matters concerning the offering~for sale, loan,
gift, distribution or exchange of counterfeit tokens of value, uses any ficti-
tibus, false or assumed name or address, or any name or address other than his
own right, proper and lawful name ; .or

(d) in the execution, operating, promoting or carrying on, of any scheme
or device offering for sale, loan, gift or distribution, or purporting to offer for
sale, loan, gift or distribution, or giving or purporting to give information,

directly or indirectly, where, how, of whou or by wehàt means any counterfeit
token of value may be obtained or had, knowingly receives or takes from the

mails, or from the post office, any letter or package addressed to any such

fictitious, false or assumed name or address, or name other than his own right,

proper or lawful name. 51 V. c. 40, ss. 2 & 3.

See s. 693 as to evidence.

On indietment for offering to purchase counterfeit
tokens of value prisoner cannot be convicted on evidence
that notes which he offered to purchase were not counter-
feit but genuine bank notes unsigned, thouglh he offered to
purchase in belief that they were counterfeit: R. v. Attwood,
20 0. R. 574.



.MISCHIEF.

PART XXXVII.

MISCHIEF.

481. Every one who causes any event by an act which he knew would

probably cause it, being reckless whether such event happens or not, is deemed

to have caused it wilfully for the purposes of this part.

2. Nothing shall be an offence under any provision contained in this part

unless it is done without legal justification or excuse, and without colour of

right.

3. Where the offence consists in an injury to anything in which the

offender has an interest, the existence of such interest, if partial, shall not

prevent his act being an offence, and if total, shal not prevent bis act being an

offence, if done with intent to defraud. R. S. C. c. 168, ss. 60 & 61 (Ambended).

24-25 V. c. 97, ss. 58 & 59 (Imp.).

" Part xxxiv. (xxxvii. of this code), is founded on the pro-

visions of 24 & 25 V. c. 97 (c. 168, R. S. C.), in which the

word ' maliciously' very frequently occurs. Section 381 (481)

is meant to give what we believe to be the legal effect of

that word. The first portion of the section is intended to meet

such state of facts as that in the case of R. v. Child, L. R. 1

C. C. R. 807, 12 Cox, 64, Warb. Lead. Cas. 193, where a man,

who out of malice to a fellow lodger, made a bonfire of her

furiiture on the floor of her room, not meaning that his land-

lord's bouse should catch fire, escaped punishment.

Under the proviso a tenant for years burning his landlord's

house commits an offence, though in so doing he burns his own

leasehold, and a freeholder burning his own house commits an

offence, if he does so with intent to defraud the insurers. The

rest of this part re-enacts 24 & 25 V. c. 97, with little

substantial alteration."-Imp. Comm. Rep.

Greaves says on the section corresponding to s-s.3, s.481:

"This clause is new and a very important amendment.- It
extends every clause of the Act not already so extended to
persons in possession of the property injured, provided they
intend to injure or defraud any other person. It therefore
brings tenants within the provisions of the Act, whenever
they injure the demised premises, or anything growing on
or annexed to them, with intent -te injure their landlords."
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By s. 613, post, in any indictment, it is sufficient to

allege that the person accused did the act with intent to

defraud, as the case may be, without alleging an intent to

defraud any particular person, and no count shall be deemed

objectionable on the ground that it does not contain the

name of the person injured, or attempted, or intended to
be injured.

ARSON.

482. Every one is guilty of the indictable offence of arson and liable to

imprisonment for life who wilfully sets fire to any building or structir-

whcthcr such builiNng, crection or structure is complctcd or not, or to any stack

of vegetable produce or of mineral or vegetable fuel, or to any mino or any

well of oil or other combustible gubstance, or to any ship or vessel, whetler

completed or not, or to any tinuber or materials placed in any shipyard for

building or repairing or fitting opyt any ship, or to any of Her Majesty's storE-

or munitions of war. R. S. C. c. 168, ss. 2 to 8, 19, 28, 46 & 47 (Assendad.

21-2~ V. o. 97, ss. 1 to 6, 17, 26, 42 & 43 (Impî.).

The words in italies settle a mooted point.

Infdictmiiett.- that A. B., on at un-
lawfully and wilfully, without legal justification or excuse,
and without colour of right did set fire to a certain building,
to wit, a dwelling-house of C. D.: see R. v. Turner, 1 Moo.
239; R. v. Lewis, 2 Russ. 1067.

The definition of arson at common law is as follows:

arson is the inalicious and wilful burning the bouse of

another, and to constitute the offence there must be au
actual burning of some part of the house, though it is not

necessary that any flames should appear: 3 Burn, 768.
But now the words of the statute are set fire to, merely;

and, therefore, it is not necessary in an indietment to aver

that the house was burnt, nor need it be proved that the

house was actually consumed. But under the statute, as
well as at common law, there must be an actual burning of
some part of the house ; a bá're intent or attempt to do it is
not sufficient. But the burning or consuming of any part

of the house, however trifling, is sufficient, although the

fire be afterwards extinguished. 'Where on an indiet-

ment it was proved that the floor of a room was scorched;

that it was charred in a trifling way; that it had been at a
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red heat but not in a blaze, this was held a sufficient burn-

ing to support the indictment. But where a small faggot

having been set on fire on the boarded floor of a room, the

boards were thereby scorched black but not burnt, and no

part of the wood was consumed, this was held not suffi-

cient.

The time stated in the indictment need not be proved

as laid; if the offence be proved to have been committed

at any time before or after, provided it be some day before

the finding of the indictment by the grand jury, it is

sufficient. Where the indictment alleged the offence to

have been committed in the night time and it was proved

to have been committed in the day time, the judges held

the difference to be immaterial. The parish is material,
for it is stated as part of the description of the house

burnt. Wherefore, if the bouse be proved to be situate in

another parish the defendant must be acquitted, unless the

variance be amended: see now ss. 611, 613, post. If arman

intending to commit a felony, by accident set fire'to an-

other's house, this, it should seem, would be arson. If

intending to set fire to the house of A. he accidentally set

fire to that of B., it is felony. Even if a man by wilfully

setting fire to his own house, burns also the bouse of one

of his neighbours it will be felony; for the law in such a

case implies malice, particularly if the party's house were

so situate that the probable consequence of its taking fire

was that the fire would communicate to the houses in its

neighbourhood. And generally if the act be proved to

have been done wilfully, it may be inferred to have been

done maliciously, unless the contrary be proved: Archbold,
625; R. v. Tivey, 1 C. & K. 704; R. v. Philp, 1 Moo. 263.

It is seldom that the wilful burning by the defendant

can be made out by direct proof ; the jury, in general,
have to adjudicate on circumstantial evidence. Where a

bouse was robbed and burned, the defendant being found

in possession of some of the goods which were in the bouse
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at the time it was burnt, was admitted as evidence tending

to prove him guilty of tke arson. So where the question

is whether the burning was accidental or wilful, evidence

is admissible to show that on another occasion, the defend.

ant was in such a situation as to render it probable that

he was then engaged in the commission of the like offence

against the same property. But on a charge of arson,
vhere the question was as to the identity of the prisoner,

evidence that a few days previous to the fire in question,
another building of the prosecutor's was on fire and that

the prisoner was then standing by with a demeanour whicl

showed indifference or gratification, was rejected.

Upon an indictment for any offence mentioned in this

part the jury may, under s. 711, convict the prisoner of an

attempt to commit the same, and thereupon he may be

punished in the same manner as if he had been convicted

on an indictment for such attempt: ss. 528, 529.

See R. v. Newboult, 12 Cox, 148, and R. v. Farrington,
1 R. & R. 207, as to intent.

It is immaterial whether the building, house, etc., be

that of a third person or of the defendant himself; but in

the latter case, the intent to defraud cannot be inferred

from the act itself, but it must be alleged and proved by

other evidence. In R. v. Kitson, Dears. 187, the prisoner

was indicted for arson, in setting fire to his own house

with intent to defraud an insurance- office. .Notice to

produce the policy was served too late on the defendant,

and it was held that secondary evidence of the policy was

not admissible. "But it must not, however, be under-

stood, said Jervis, C.J., "that it is absolutely necessary

in all cases to produce the policy, but the intent to defraud

alleged in the indictnent must be proved by proper evi-

dence."

Defendant was charged with having set fire to a build-

ing, the property of one J. H., " with intent to defraud."

The case opened by the Crown was that the prisoner in-
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tended to defraud several insurance companies, but the
legal proof of the policies was wanting, and an amendment
was allowed by striking out the words " with intent to

defraud." The evidence showed that several persons were

interested as mortgagees of the building, a large hotel, and
J. H. as owner of the equity of redemption. It was left to

the jury to say whether the prisoner intended to injure any
of those interested. They found a verdict of guilty. Held,
that the amendment was authorized and proper, and the

conviction was warranted by the evidence. The indict-

ment in such a case is sufficient without alleging any

intent, there being no such averment in the statutory
form; but an intent to injure or defraud must be shown
on the trial: R. v. Cronin, 36 U. C. Q. B. 342.

An indictment for setting fire to a stack of beans, R.

v. Woodward, 1 Moo. 323; or barley, R. v. Swatkins, 4

C. & P. 548, is good; for the court will take notice that

beans are pulse, and barley, corn : s. 487, post. A stack

composed of the flax-plant with the seed or grain in it, the
jury finding that the flax-seed is a grain, was held to be a

stack of grain : R. v. Spencer, Dears. & B. 131. The
prisoner was indicted for setting fire to a stack of wood,
and it appeared that the wood set fire to consisted of a,
score of faggots heaped on each other in a temporary lof t
over the gateway. Held, this not to be a stack of wood:
R. v. Aris, 6 C. & P. 348. Where the defendant set fire
to a summer-house in a wood, and the fire was thence
communicated to the wood, he was held to be properly
convicted on an indictment charging him with setting fire
to the wood: R. v. Price, 9 C. & P. 729. An indictment
for setting fire to a cock of hay cannot be sustained under
a statute making it an offence to set fire to a stack of hay :
R. v. McKeever, 5 Ir. R. C. L. 86. A, quantity of straw,
packed on a lory, in course of transmission to market, and
left for the night in the yard of an inn, is not a stack of
straw within 24 & 25 V. c. 97, s. 17 (Imp.), (19 of our repealed

CRim. Law-386
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8tatute),and the setting fire thereto wilfully and maliciously
is not felony : R. v. Satchwell, 12 Cox, 449 ; s. 487 post.

Section 19 of repealed statute did not apply to manu-
factured lumber; R. v. Berthé, 16 C. L. J. 251.

It is equally an offence within this section to set fire to

a mine in the possession of the party himself, provided it

is proved to be done with intent to injure or defraud any
other person. The mine may be laid as the property of
the person in possession of or working it, though only as
agent: R. v. Jones, 2 Moo. 293.

As to setting fire to ships.-A pleasure boat, eighteen

feet long, was set fire to and Patteson, J., inclined to think

that it was a vessel within the meaning of the Act, but the

prisoner was acquitted on the merits, and no decided
,opinion was given : R. v. Bowyer, 4 C. & P. 559. Upon au
indictment for firing a barge, Alderson, J., seemed to doubt

if a barge gas within the meaning of the statute: R. v.
Smith,.4 C. & P. 569. The burning of a ship of which the
defendant was a part owner is within the statute: R. v.
Wallace, 2 Moo. 200.

In R. v. Philp, 1 Moo. 263, there was no proof of
malice against the owners, and the ship was insured for

more than its value, but the court thought that the defend.

ant must be taken to contemplate the consequences of his

act, and held that, as to this point, the conviction was
right: see R. v. Newill, 1 Moo. 458. The destruction of a

vessel by a part-owner shows an intent to prejudice the

other part-owners, though he has insured the whole ship

and promised that the other part-owners should have the

benefit thereof : R. v. Philp, 1 Moo. 268. The underwriters

on a policy of goods fraudulently nu-de are within the

statute, though no goods be put' on board : Idem. If the

intent be laid to prejudice the underwriters then prove

the policy, and that the shi'p sailed on her voyage: R. v.

Gilson, R. & R. 138.
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A sailor goes on- a §hip to steal rum. While tapping

the casks a lighted match held by him set the rum on fire,
and a conflagration ensued. which destroyed the vessel.
H ld, that a conviction for arson of the ship could not be
u1beld : R. v. Faulkner, 13 Cox, 550.

ATTEmPT.

4S3. Every one is guilty of an indictable offence and liable to fourteen

vears' iimprisonment who 7vilfully attempts to set fire to anything nentioned in

tie last preceding section, or who wilfully sets fire to any substance so situated

that he knowsv that anything mentioned in the last preceding section is.likely

to catch lire therefrom. R. S. C. c. 168, ss. 9, 10, 20, 29 & 48 (Amended).

21-2, V. c. 97, ss. 7, 8, 18, 27 & 44 (Imp.).

See B. v. Child, Warb. Lead. Cas. 193, and cases there

cited.

" Wilfully attempt " in this section is not a happy ex-
pression. Can any one be said to not wilfully attempt ?

rIndictment.- at unlawfully and wilfully
did attempt, without legal justification or excuse and with-
out colour of right, to set fire to a certain dwelling:house

(building) of F. N.

Where the prisoners were indicted for setting fire to

letters in a post-office, divers persons being in the bouse,
it was held that there was no evidence of any intent, but it
was what is vulgarly called a lark, and even if the bouse
had been burned they would not have been guilty: R. v.
Batstone, 10 Cox, 20.

A person maliciously sets fire to goods in a bouse with
intent to injure the owner of the goods, but he had no mali-
eious intention to burn the house, or to injure the owner of
it. The bouse did not take fire but would have done so if
the fire.had not been extinguished : Held, that if the bouse
hîad thereby caught fire, the setting fire to it would not
have been within this section, as, under the circumstances,
it would not have amounted to felony: R. v. Nattrass, 15
Cox, 73; R. v. Harris, 15.Cox, 75. But see now s. 481.

It is not necessary in a count in an indictment laid
under this section to allege an intent to defraud, and it is
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sufficient to follow the words of the section without sub-
stantively setting out the particular circumstances relied
on as constituting the offence. Evidence of experiments
made subsequently to the fire is admissible in order to
show the way in which the building was set fire to: R. v.

Heseltine, 12 Cox, 404.

The words "with intent to injure or defraud" have
been left out of these sections.

Lighting a match by the side of a stack with intent to,
set fire to it is an attempt to set fire to it, because it is an

act immediately and directly tending to the execution of
the crime: R. v. Taylor, 1 F. & F. 511. On an indictment

against two prisoners for attempting to set fire, one pri.
soner had not assisted in the attempt, but had counselled
and encouraged the other; both were convicted: R. v.
Clayton, 1 C. & K. 128.

See R. v. Goodman, 22 U. C. C. P. 338.

SETTING FiRE TO CROPS, TREES, Lu.rBER.

4S4. Every one is guilty of an indictable offence and liable to fourteen
years' imprisonnent who wilfully sets fire to-

(a) any crop, whether standing or cut down, or any wood, forest, coppice
or plantation, or any heath, gorse, furze or fern ; or

(b) any tree, lumber, timber, logs, or floats, boom, dam or slide, and
thereby injures or destroys the same. R. S. C. c. 168, ss. 18 & 12 (Amenedd).
24-25 V. c. 97, s. 16 (Imp.).

Indictment under s. 12 of repealed statute quashed, for
want of tire words " so as to injure or to destroy ": R. v.
Berthé, 16 C. L. J. 251. Such an indictment bad, even
after verdict : R. v. Bleau, 7 R. L. 571.

See form of indictment under s. 482, to which add for
an offence under s-s. (b) " and thereby injured (or de.
stroyed) the same," or "injured and destroyed the same."

ATTrE3PT.

485. Every one is guilty of an indictable offence and liable to seven

years' imprisonment who vilfully attempts to set fire to anything mentioned

in the last preceding section, or who wilfully sets fire to any substance so
situated that he knows that anything mentioned in the last preceding section
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Secs. 486-488] SETTING FIRE TO FORESTS, ETC. 565

is likely to catch fire therefrom. R. S. C. c. 168, s. 20 (Amended). 24-25 V.

c. 97, s. 18 (Imp.).

See remarks under the last three sections.

SETrING EIRE TO FORESTS, ETC.

4§6. Every one is guilty of an indictable offence and liable to two years'

imprisonment who, by such negligence as shows him to be reckless or wantonly

regardless of consequences, or in violation of a provincial or municipal law of

the locality, sets fire to any forest, tree, manufactured lumuber, square timber,

logs or floats, boom, dam or slide on the Crown domain, or land leased or law-

fully held for the purpose of cutting timber, or on private property, on any

creek^or river, or rollway, beach or wharf, so that the same is injured or

destroyed.

2. The magistrate investigating any such harge may, in his discretion, if

the consequences have not been serious, dispose of the matter sunmarily,

without sending the offender for trial, by imposing a fine not exceeding fifty

dollars, and in default of payment by the comnittal of the offender to prison

for any term not exceeding six months, with or without hard labour. R. S. C.

c. 168, s. 11.

Fine, s. 958.

Indictment.- that A. B. on at acting

with reckless negligence and wantonly regardless of con-

sequences (or in violation of a provincial "''or " a municipal

lawc) did unlawfully set fire to a forest then and there

situate on the Crown domain, so that the said forest was

injured (or destroyed.)

THREATS TO BURN.

487. Every one is guilty of ais indictable offence and liable to ten years'

imprisonnent who sends, delivers or utters, or directly or indirectly causes to

be received, knowing the contents thereof, any letter or writing threatening to

burn or destroy any building, or any rick or stack of grain, hay or straw or

other agricultural produce, or any grain, hay or straw or other agricultural

Iroduce in or under any building, or any ship or vessel. R. S. C. c. 173, s. S.

21-25 V.*c. 97, s. 50 (Imp.).

See remarks under ss. 233 & 482, ante.

A threat to burn standing corn is not within the statute:

R. v. Hill, 5 Cox, 233; See R. v. Jepson, 2 East, P. C. 1115,

note (a), as to what constitutes a threat. See s. 959 po8t,

as to articles of the peace.

ATTEMPT TO DAMAGE BY ExPLOSIVES.

488. Every one is guilty of an indictable offence and liable to fourteen

years' imprisonment who wilfully places or throws any explosive substance



into or near any building. or ship with intent to destroy or'damage the samne
or any machinery, working tools, or chattels whatever, whether or Apt any
explosion takes [place. R. S. C. c. 168, ss. 14 & 49. 24-25 V. c. 97, ss. 10-45

(Imp.).

Explosives " defined, s. 3.

Indictment for throwing gunpowder into a house with
intent, etc.- at unlawfully and wilfully did
throw into the dwelling-house of J. N., a large
quantity, to wit, two pounds of a certain explosive sub-
stance, that is to say, gunpowder, with intent thereby then
to destroy the said dwelling-house. (Add counts varying
the statement of the act, and also stating the intent to be to

damag e the house.)

Indictment under s. 99 for destroying by explosion part

of a dwelling-house, so as to endanger life.- wilfully

and unlawfully did, by the explosion of a certain explosive
substance, that is to say gunpowder, destroy a certain part
of the dwelling-house of J. N., situate one A. N.,
then being in the said dwelling-house, so as to endanger
the life of the said A. N. (Add counts for throwing dou·n

and damaging part of the dwelling-house,) under s. 488:

See R.. v. McGrath, 14 Cox, 598; and ss. 99, 100, 247, 248
& 499, which also provide for offences by explosives.

Prove that the defendant by himself or with others
destroyed or was present aiding and abetting in the de-
struction of some part of the dwelling-house in question, by
the explosion of gunpowder or other explosive substance
mentioned in the indictment: R. v. Howell, 9 C. & P. 437.
It has been held that firing a gun loaded with powder
through the keyhole of the door of a house, in which were
several persons, and by which the lock of the door was
blown to pieces, is not within this section : R. v. Brown, 3
F. & F. 821. But Greaves is of opinion that this case
would bear reconsideration : 2 Russ. 1045 note. Prove
that it was the dwelling-house of J. N., and situate as
described in the indictment. Prove that the act was done

maliciously, that is, wilfully and not by accident. Prove also
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Secs. 489-191] MISCHIEF ON RAILWAYS. 567>

upon an indictment as ante under s. 99 that A. N. was in the
house at the time. No intent need be laid or proved. I
R,. v. Sheppard, 11 Cox, 302, it *was held that, in order to>
support an indictment under.this section, it is not enough
to show simply that gunpowder or other · explosive sub-
stance was thrown against-the house, but it fi'ust also b&
shown that the substance was in a condition to explode at
the time it was thrown, although no actual explosion diI

resuilt.
MISCHIEF ON RAILWAYS.

4S9. Every one is guilty of an indictable offence and liable to five years'

imprisonment who, in mnner likely to cause danger to valuable property, wvith-

out endangering life or person-

(a) places any obstruction upon any railway, or takes up, removes-,

displaces, breaks or injures any rail, sleeper or other matter or thing belonging

to any railway ; or

(b) shoots or throws anything at an ecgine or other railway vehicle; or

(c) interferes without authority-with the points, signals or other appliances

upon any railway ; or

(d) makes any false gignal on or near any railway ; or

(c) wilfully omitsto do any act which it is his duty to do; or

(f) does any other unlawful act.

2. Every one who does any of the acts above mentioned soith intent to
casesch dlanger is liable to imprisonment for life. R. S. C. c. 168, ss. 37 &.

38 (Amiended). 24-25 V. c. 97, s. 35.

490. Every one is guilty of an indictable offence and liable to two years'

inprisonment who, by any act or wilful omission obstructs or interrupts, or

caises to be obstructed or interrupted, the construction, maintenance or free

use of any railvay or any part thereof, or any matter or thing appertaining
thereto or connected thierevith. R. S. C. c. 168, ss. Sa & 39 (Aroended)..
24-25 V. c. 97, s. 36 (Imp.).

491. Every one is guilty of an offence and liable, on sumnary convie-
tion, to a penalty not exceeding twenty dollars over and above thevalue of the
goods or liquors so dlestroyed or damaged, or to one nonth's inprisonnent,
with or without hard labour, or to both, who-

(<) wilfully destroys or damages anything containing any goods or
liquors in or about any railway station or building or any vehicle of any kintt
on any railway, or in any warehouse, ship or vessel, with intent to steal or
otherwise unlawfully to obtain or to injure the contents, or any part thereof
or

(b) unlawfully drinks or wilfully spills or allows to run to waste any suci
liquors, or any part thereof. R. S. C. c. 38, s. 62. 51 V. c. 29, s. 297.

Section 489 is clumsily worded.



See s. 711 as to a verdict of attempt to commit the

offence charged in certain cases.

The prisoners were indicted in several counts for wil.
fully and maliciously placing a stone upon the North

Woolwich Railway, with intent to damage, injure, and
obstruct the carriages travelling upon it.

It appeared that the prisoners, who were respectively

aged thirteen and fourteen, had placed a stone on the rail.
vay in such a way as to interfere with the machinery of the

points, and prevent them froi acting properly, so that if

a train had come up while the stone remained as placed
by the prisoners it would have been thrown off the line,
and a serious accideit must have been the consequence.
Gutteridge held up the points whilst Upton dropped.in the
stone.

Wightman, J., told the jury that in order to conviet-the

prisoners it was necessary, in the first place, to prove that
they had wilfully placed the stone in the position, stated
upon the railway: and secondly, that it was done mali-
ciously, aud with the purpose of causing mischief. , It was
his duty to informi them that it was not necessary that the

prisoners should have entertained any feelings of malice
against the railway company, or against any person travel-
ling upon it ; it was quite enough to support the charge if
the act was donc with a view to some mischievous conse-
quence or other, and if that fact was made out the jury

would be justified in finding the prisoners guilty, notwith-

standing their youth. They were undoubtedly very young,

but persons of their age were just as well competent to form

an opinion of the consequences of an act of this description
as an adult person. Verdict, guilty upon the counts

charging an intent to obstruct the engine: R. v. Upton

(Greaves Lord Campbell's Acts, Appendix).

Indictent under s-s. 1.- unlawfully did put and

place a piece of wood upon a certain railway called

in with intent thereby then to obstruct, upset, over-
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INJURIES TO TELEGRAPHS.

tbrow, and injure a certain engine and certain carriages
using the said railway, and in manner likely to cause dan-
ger to such engine and carriages. (The intent nay be laid

in different ways, in different count8, if necessary).

Prove that the defendant placed the piece of wood upon

or across the railroad as described. in the indietment, or
was present aiding and assisting in doing so. The intent

nay be inferred from circumstances from which the jury
nay presume it. In general, the act being done wilfully,

and its being likely to obstruct or upset the railway train,
would be sufficient prima facie evidence of an intent to
do so.

Upon an indictment under s. 489 the defendant may
be convicted of the offence under s. 490, if the evidence
warrants it: R. v. Bradford, Bell, 268. A line of railway

constructed under an Act of Parliament, but not yet opened
for public traffic, and used only for the carriage of materials
and workmen, is. within the statute: Idem. A drunken
man got upon the railway and altered the signals and
thereby caused a luggage train to pull up and proceed at a
very slow pace: Held, upon a case reserved, that this was

a causing of an engine and a carriage using a railway to
be obstructed: R. v. Hadfield, Il Cox, 574, Warb. Lead.
Cas. 87. A person improperly went upon a line of railway
and purposely attempted to stop a train approaching by
placing himself on the space between two lines of rails, and
holding up his arms in the mode adopted by inspectors of
the line when desirous of stopping a train: Held, that this
amounted to the offence of unlawfully obstructing an en-
gine or carriage using a railway : R. v. Hardy, 11 Cox, 656.

INJURIES TO TELEGRAPHS.

492. Every one is guilty of an indictable offence and liable to two years'

imprisonment who wilfully-'

(a) destroys, renoves or damages anything which forns part of, or is used
or employed in or about any electrie or magnetic telegraph, electrie light,
telephone or fire-alarm, or in the working thereof, or for the transmission of
electricity for other lawful purposes ; or
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(b) prevents or obstructs the sending, conveyance or delivery of any com-

munication by any such telegraph, telephone or fire-alarm, or the transmission

of electricity for any such electric light or for any such purpose as eforesaid.

2. Every one who wilfully, by any overt act, attempts to commit any such

offence is guilty of an offence and liable, on summary conviction, to a penalty

not exceeding fifty dollars, or to three months' imprisonment, with or without

hard labour. R. S. C. c. 168, ss. 40 & 41 (Amended). 24-25 V. c. 97, ss. 37 &

38 (Imp.).

Fine, s. 958. A. verdict for attempt to commit the

offence charged may be given upon an indictment under

(a) & (b) ; s. 711.
WRECKING.

493. Every one is guilty of an indictable offence and liable to imprison-

ment for life who wilfully-

(a) casts away or destroys any ship, whether complete or unfinished; or

(b) does any act tending to the immediate loss or destruction of any

ship in distress; or

(c) interferes with any marine signal, or exhibits any false signal, witlh

intent to briug a ship or boat into danger. R. S. C. c. 168, ss. 46 & 51
(Amended). 24-25 V. c. 97, ss. 42 & 47 (Imp.).

494. Every one is guilty of an indictable offence and liable tG fourteen

years' imprisonment, who attempts to cast away or destroy any ship, whether

complete or unfinished. R. S. C. c. 168, s. 48 (Amended).

Upon an indictment under s. 493 (a) a verdict may be

given for the offence covered by s. 494; s. 711.

See R. v. Tower, 4 P. & B. (N. B.) 168.

Indictment for exhibiting false signals.- that

before and at the time of committing the offence herein-

after mentioned, a certain ship, the property of sonie

person or persons to the jurors aforesaid unknown, was

sailing on a certain river called near unto

and that J. S. on well knowing the premises, whilst

the said ship was so sailing on near unto the said

parish as aforesaid, wilfully and unlawfully did exhibit a

false light, with intent thereby to bring the said) ship into

danger.
MARINE SIGNALS, BUOYs.

495. Every one is guilty of an indictable offence and liale to seven

years' imprisonment wvho wilfully alters, renoves or conceals, or atteipts to

alter, remove or conceal, any signal, buoy or other sea mark used for the

purposes of navigation.
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Secs. 496, 497] PREVENTING SAVING OF WRECK.

2. Every one who makes fast any vessel or boat to any such signal, buoy,
or sea mark is liable, on summary conviction, to a penalty not exceeding ten
dollars, and in default of payment to one month's imprisonment. R. S. C.
c. 168, ss. 52 & 53 (Amended). 24-25 V. c. 97, s. 48.

No intent need be charged in the indictment. This

section includes the offence and the attempt to commit the

offen'ce.

Indictment.- that J. S., on upon the

river called. unlawfully did wilfully remove a certain

buoy then used for the purposes of navigation.

Verdict of attempt may be given if the evidence war-

rants it ; s. 711.
PREVENTING SAVING OF WRECK.

496. Every one is guilty Qf an indictable offence and liable to seven
years' imprisonment who wilfully prevents or impedes, or endeavours to pre-

vent or impede-

(a) the saving of any vessel that is wrecked, stranded, abandoned-or in

distress; or

(b) any person in his endeavour to save such vessel.

2. Every one who wilfully prevents or impedes, or endeavours to prevent

or impede, the saving of any wreck is guilty of an indictable offence and liable,

on conviction on indictment, to two years' imprisonment, and on sumnary

conviction before two justices of the peace, to a fine of four hundred dollars or

six months' imprisonment, with or without hard labour. R. S. 'C. c. 81,
36 (b) & 37 (c).

"Wreck " defined, s. 3.

INJURIES To RAFTS, ETC.

497. Every one is guilty of an indictable offence and liable to tvo years'

imprisonment who wilfully-

(«) breaks, injures, cuts, loosens, removes or destroys, in whole or in part,
any dai, pier, slide, boom or other such work, or any chain or other fastening

attached thereto, or any raft, crib of timber or sav-logs ; or

(7) impedes or blocks up any channel or passage intended for the trans-

mission of tinber. R. S. C. c. 168, s. 54.

Fine, s. 958.

Indictinent.- that A. B. on in
unlawfully and wilfully, without legal justification or excuse
anid without colour of right, did cut a certain boom then
and there lying on the river called the said boom
being then and there the property of J. S., of
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MISCHEF TO MINES.

498. Every one is guilty of an indictable offence and liable to seven
years' imprisonment who, with intent to injure a mine or oil well, or obstruct
the working thereof-

(a) causes any water earth, rubbish or other substance to be conveyed

into the mine or oil well or any subterranean channel communicating with
such mine or well ; or

(b) danages any shaf t or any passage of the mine or well ; or

(c) damages, with intent to render useless, any apparatis, building,
erection, bridge or road belonging to the mine or well, whether the object
damaged be complete or not ; or

(d) hinders the worlcing of any such apparatus ; or

(c) damages or unfastens, with intent to render useless, any rope, cliain or
tackle used in any mine or well or upon any way or work connected therewith.
R. S. C. c. 168, ss. 30 & 31 (Amncndcd). 24-25 V. c. 97, ss. 28 & 29 (Imp.).

Indictinent under (a).- unlawfully and without
legal justification or excuse and without colour of right,
did cause a quantity of water to be conveyed into a certain
mine of J. N., situate vith intent thereby then to
injure the said mine and obstruct the working thereof.

Acts causing the damages mentioned in this section
done in the bona fide exereise of a supposed right and
without a wicked mind are not indictable : R. v. Matthews,
14 Cox, 5; R. v. Jones, 2 Moo. 293; R. v. Fisher, Warb,
Lead. Cas. 195.

Indictment under (e). a certain steam engine, the
property of J. N. for the draining and working of a certain
mine of the said J. N. and belonging to the said mine,
unlawfully did, without legal justification or excuse, and
without colour of right, damage with intent to render it
useless and to injure the said mine and obstruct the work-
ing thereof.

See s. 711 as to a verdict for attempt to commit the
offence charged in certain cases.

Prove that the defendant pulled down or destroved the
engine, as alleged. A scaffold erected at some distance
above the bottom of a mine for the purpose of working a
vein of coal on a level with the scaffold was holden to be
an erection used in conducting the business of the mine,
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within the meaning of the statute: R. v. Whittingham, 9
C.& P. 234. Wrongfully setting a steam-engine in motion,
without its proper machinery attached to it, and thereby

damaging it and rendering it useless, is within the section:

R. v. Norris, 9 C. & P. 241. A trunk of wood used to

convey water to wash the earth from the ore was held to

be an erection used in conducting the business of a mine

within the meaning of the statute : Barwell v. Winterstoke,

14 Q. B. 704.

The intent must be alleged in the indictment: R. v.

Smith, 4 C. & P. 569.
MISCHIEF.

499. Every one is guilty of the indictable offence of mischief who wil-

fully destroys or damages any of the property hereinafter mentioned, and is

liable to the punishments hereinafter specified :-

(A) to imprisonment for life if the object damaged be-

(a) a dwelling-house, ship or boat, and the damage be caused by an

explosion, and any person be in such dwelling-house, ship or boat, and the

damage causes actual danger to life ; or

(b) a bank, dyke or wall of the sea, or of any inland water, natural or

artificial, or any work in, on, or belonging to any port, harbour, dock or

inland water, natural or artificial, and the damage causes actual danger or

inundation ; or

(c) any bridge (whether over any stream of water or not) or any viaduct,
or aqueduct, over or under which bridge, viaduct or aqueduct any highway,
railway or canal passes, and the damage is done with intent and so as to

render such bridge, viaduct or aqueduct, or the highway, railway or canal

passing over or under the same, or any part thereof, dangerous and impass-

able ; or

(d) a railway damaged with the intent of rendering and so as to render
such railway dangerous or impassable. R. S. C. c. 168, ss. 13, 32 & 49; c. 32,
s. 213.

(B) to fourteen years' imprisonment if the object damaged be-

(a) a ship in distress or wrecked, or any goods, merchandise or articles
belonging thereto ; or

(b) any cattle or the young thereof, and the damage be caused by killing,
maiming, poisoning or wounding.

(C) to seven years' imprisonment if the object damaged be-

(a) a ship damaged with intent to destroy or render useless such ship; or

(b) a signal or mark used for purposes of navigation ; or

(c) a bank, dyke or wall of the sea or of any inland water or canal, or any
materials fixed in the ground for securing the same, or any work belonging to
any port, harbour, dock, or inland water or canal; or



(d) a navigable river or canal damaged by interference with the flood

gates or sluices thereof or otherwise, with intent and so as to obstruct the

navigation thereof ; or

(c) the flood gate or sluice of any private water with intent to take or

destroy, or so as to cause the loss or destruction of, the fish therzin ; or

(f) a private fishery or salmon river damaged by lime or other noxious

niaterial put into the water with intent to destroy fish then being or to be put

therein ; or

(g) the flood gate of any mill-pond, reservoir or pool cut through or

destroyed ; or

(A) goods in process of manufacture damaged with intent to render thea

useless ;or

(i) agricultural or manufacturing machines, or manufacturing impile.

ments, damaged with intent to render them useless ; or

(j) a hop bind growing in a plantation of hops, or a grape vine growing

in a vineyard. R. S. C. c. 168. ss. 10, 17, 21, 33, 34, 50 & 52.

(.D) to five years' imprisonment if the object damaged be-

(a) a tree, shrub or underwood growing in a park, pleasure ground or

garden, or in any land adjoining or belonging to a dwelling-house, injured to

an extent exceeding in value fivedollars ; or

(b) a post letter bag or post letter ; or

(c) any street letter box, pillar box or other receptacle established by

authority of the Postmaster-General for the deposit of letters or other mailable

niatter ; or

(d) any parcel sent by parcel post, any packet or package of patterns or

sanples of merchandise or goods, or of seeds, cuttings, bulbs, roote, scions or

grafts, or any printed vote or proceeding, newspaper, printed paper or book or

other mailable matter, not being a post letter, sent by mail; or

(c) any property, real or personal, corporeal or incorporeal, for damoage to

which no special punislment is by law prescribed, damaged by night to the

value of twenty dollars. R. S. C. c. 168, ss. 22, 23, '8 & 58 ; c. 35, ss. 79, 91,

96 & 107. 53 V. c. 37, s. 17.

(E) To two years' imprisonment if the object damaged be-

(a) any property, real or personal, corporeal or incorporeal, for damage to

wlich no special punishment is by law prescribed. damaged to the valueof

twenty dollars. R. S. C. c. 168, ss. 36, 42 & 58. 53 V. c. 37, s. 17 (A mtndel).

The punishments are altered in some of these cases.

"Night" and "cattle " defined, s. 3. The words "lby

rnght " in (D) (e) are new.

The Imperial Act on malicious injuries is 24 & 25 V.o.97;

also, 39 V. c. 13, as to poisoning cattle.

1ndictnent for danaging a river baik (A) (b).-

a certain part of the bank of a certain river, called the

river situate unlawfully'and wilfully,
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without legal justification or excuse, and without colour of
right, did eut down and break down, by means whereof

certain lands were then overflowed and damaged (or were

in actual danger of being inundated). As to verdict for an

attempt to commit the offence charged upon an indictment

for the offence itself, in certain cases, see s. 711.

INJURIES TO BRIDGES, ETC. (A) (c).

This clause by the words whether over any strean of

r-ater or not does away with the difficulties raised in R. v.
Oxfordshire, 1 B. & Ad. 289, and R. v. Derbyshire, 2

Q. B. 745.
Indictment for destroying a bridge.- a certain

bridge, situate unlawfully and wilfully, without legal
justification or excuse, and without colour of right, did

destroy, with intent, and so as to render the said bridge
impassable.

Indictment for danaging a bridge.- unlawfully

and xwilfully, without legal justification or excuse, and
without colour of right, did damage a certain bridge, situ-

ate with intent, and so as to*thereby render the said
bridge dangerous and impassable.

KILLING OR WOUNDING CATTLE. (B) (b).

Indictnent for killing, or wounding, a horse.- one

horse of the goods and chattels of J. N. unlawfully and
wilfully, without legal justification or excuse, and without

colour of right, did kill (or wound).

A verdict for the attempt, punishable under next sec-
tion, may be given if the evidence warrants it, s. 711.

The particular species of cattle killed, maimed,
wounded or poisoned must be specified; an allegation that
the prisoner maimed certain cattle is not sufficient: R. v.
Chalkley, R. & R. 25&. " Cattle " defined, s. 3 ante.

No malice against the owner is necessary. The words
"or injured " as to cattle were in the repealed clause.
Other acts of administering poison to cattle are admissible
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in evidence to show the intent with which the drug is
administered : R. v. Mogg, 4 C. & P. 364. The word wound
is contradistinguished from a permanent injury, such as
maiming, and a wounding need not be of a permanent
nature: R. v. Haywood, 2 East, P. C. 1076, R. & R. 16.

In R. v. Jeans, 1 C. & K. 539, it was held that where
part of the tongue of a horse was torn off there was no
offence' against the statute, because no instrument was
used. But, under the present statute, the same act was
held to be a wounding within this section: R. v. Bullock,
11 Cox, 125. Upon a case reserved, in R. v. Owens, 1 Moo.
205, it was held that pouring acid into the eye of a mare,
and thereby blinding ber, is a maiming ; setting fire to a
building with a cow in it, and thereby burning the cow to
death, is a killing within the statute : R. v. Haughton, 5
C. & P. 555.

The prisoner by a reckless and cruel act caused the
death of a mare. The jury found that he did not intend
to kill, maim or wound the mare, but that he knew that
what he did would or might kill, maim or wound the mare,
and that he nevertheless did the act recklessly, and not
caring whether the mare was injured or not. Held, that
there was sufficient malice to support the conviction: R. v.
Welch, 13 Cox, 121.

Indictnent for breaking doivn the flood-gate of a fish
pond (B) (e).- the flood-gate of a certain private
fish-pond of one J. N., situate unlawfully and wil-
fully, without legal justification or excuse, and without
colour of right, did break down, damage and destroy with
intent thereby then to take and destroy the fish in the said
pond then being.

Indictrzent for putting lime into a salmon river (B) (f).-
unlawfully and wilfully, without legal justification or excuse
and without colour of right, did by putting a large quantity,
to wit, ten bushels of lime into it, damage a certain salmon
river, situate with intent thereby then to destroy the
fish in the said river then being.
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INJURIES TO MANUFACTURING MACHINES, ETC. (C)(i).

Taking away part of a frame and thereby rendering it

useless, R. v. Tacey, R. & R. 452, and screwing up parts of

an engine and reversing the plug of the pump, thereby
reudering it useless and liable to burst: R. v. Fisher, 10

Cox, 146, Warb. Lead Cas. 195, are damaging within the

Act, although no actual permanent injury be done. If a
threshing machine be taken to pieces and separated by the

owner the destruction of any part of it is within the

statute : R. v. Mackerel, 4 C. & P. 448. So is the destruction

of a water-wheel by which a threshing machine is worked:

R. v. Fidler, 4 C. & P. 449. So though the sideboards of

the machine be wanting, without which it will act but not

perfectly, it is within the statute. But if the machine be

taken to.pieces, and in part destroyed by the owner from

fear, the renaining parts do not constitute a machine

within the statute: B. v. West, 2 Russ. 1087. It is not

necessary that any part of the machine should be broken ;
a dislocation or disarrangement is sufficient: R. v. Foster,
6 Cox, 25.

Indictment under (D) (a). two elm trees, the pro.

perty of J. N., then growing in a certain park of the said
J. N., situate in unlawfully and wilfully, without.
legal justification or excuse and without col1'ur of right, did
eut and damage, thereby then doing injury to the said
J. N. to an amount exceeding the sum of five dollars, to
wit, the amount of ten dollars. (A count may be added for
ctting with intent to steal the trees, under s. 336.

Indictment under (D) (e). ten elm trees, the pro-
perty of J. N., then growing in a certain close of the said
J. N., situate unlawfully and wilfully, without
legal justification or excuse and without colour of right,
did eut and damage by night, thereby then doing injury to
the said J. N. to an amount exceeding the sum of twenty
dollars, to wit, the sum of twenty-five dollars. (Add a
eount under q. 336.)

CRin. LAw-37
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See s. 711, as to a verdict for an attempt to commit the

offence charged upon an indietment for the offence, in

certain cases. A variance in the number of trees is not

material. It must be proved, under (D) (a), that the tree

was growing in a park, and that the damage done exceeds

five dollars.

Under (D) (e) the damage must not be less than twenty

dollars and must have been done by night. The
amount of injury done means the actual injury done

to the trees by the defendant's act ; it is not sufficient to

bring the case within the statute that, although the amount

of such actual injury is less than twenty dollars, the amount

of consequential damage would exceed twenty dollars: R.

v. Whiteman Dears. 353; see R. v. Lewis, 2 Russ. 1067,
as to indictment ; R. v. Williams, 9 Cox, 338; R. v.

Thoman, 12 Cox, 54.

Defendant was indicted for unlawfully and maliciously

tommitting damage upon a window in the house of the

prosecutor. Defendant, who had been fighting with other

persons in the street after being turned out of a public

bouse, went across the street, and picked up a stone which

he threw at them. The stone missed them, passed over

their heads, and broke a window in the bouse. The jury

found that he intended to hit one or more of the persons he

had been fighting with, and did not intend to break the

window: Held, that upon this finding the prisoner was

not guilty of the charge within this section; to support a

conviction of this nature there must be a wilful and inten.

tional doing of an unlawful act in relation to the property

damaged : R. v. Pembliton, 12 Cox, 607; see on this last

case R. v. Welsh, 13 Cox, 121; R. v. Faulkner, 13 Cox, 550,

and R. v. Latimer, 16 Cox, 70.

The words " real or personal property " mean actual,

tangible property, not a mere legal right: Laws v. Eltring-

ham, 15 Cox, 22, 8 Q. B. D. 283.
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Secs. 500, 501] INJURIES TO ANIMALS.

Two indictments were preferred against defendants for

feloniously destroying the fruit trees respectively of M. and

C. The offences charged were proved to have been com-

mitted on the same night, and the injury complained of

was done in the same manner in both cases. Defendants

were put on trial on the charge of destroying the trees of

M. and evidence relative to the offence charged in the other

indietreit was admitted as showing that the offences had

been committed by the same persons.

Hleld, that such evidence was properly received: R. v.

McDonald, 10 0. B. 553.

ATEMPTS TO KILL, ETC., CATTLE.

ÔbO. Every one is guilty of an indictable offence and liable to two years'

imprsonment who wilfully-

(a) attempts to kill, maim, wound, poison or injure any cattle, or the

young thereof ; or

(b) places poison in such a position as to be easily partaken of by any such

animal. R. S. C. c. 168, s. 44.

"Cattle" defined, s. 3; fine, s. 958. See remarks under

preceding section. The punishment was not defined in the

repealed clause.

As to attempts generally see remarks under s. 64. This

s. 500 has no other effect than to reduce the punishment,

,which, without it, would be seven years under ss. 499-528.

INJURIES TO OTHER ANIMALS.

501. Every one is guilty of an offence and liable, on summary convic-
tion, o a penalty not^ exceeding one hundred dollars over and above the
amount of injury done, or to three months' imprisonment with or without hard
labour, who wilfully kills, maims, wounds, poisons or injures any dog, bird,
beast, or other animal, not being catile, but being either the subject of larceny
at common law, or being ordinarily kept in a state of confinement, or kept for
any lawful purpose.

2. Every one who, having been convicted of any such offence, afterwards
commits any offence under this section, is guilty of an indictable offence, and
liable to a fine or imprisonment, or both, in the discretion of the court.
53 V. e. 37, s. 16. R. S. C. c. 168, s. 45 (A smnded).

The punishment under s-s. 2 is provided for by s. 951.

Greaves says: " This clause is new, and is a great im-
provement of the law, as it will protect domestic animals
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from malicious injuries. It includes any beast or animal,
not being cattle, which is the subject of larceny at commnon

law. It also includes birds which are the subject of larceny

at commor law, such as all kinds of poultry and, under
certain cir umstances, swans and pigeons. So also it

includes any bird, beast or other animal ordinarily kept
in a state of confinement, though not the subject of larceny,
such as parrots and ferrets; and it is to be observed that
the words ordinarily kept in a state of confinement, are a
description of the mode in which the animals are usually
kept, and do not render it necessary to prove that the bird
or animal was confined at the time when it was injured.
Lastly the clause includes any bird or animal kept for any
domestic purpose, which clearly embraces cats."

As to a verdict of attempt to commit the offence charged
in certain cases see s. 711.

The words or kept for any lawful purpôse cover all animals
kept in a circus, menagerie, etc.

THREATS TO INJURE CATTLE.

502. Every one is guilty of an indictable offence and liable to two years'
imprisonment who sends, delivers or utters, or directly or indirectly causes to
be received, knowing the contents thereof, any letter or writing threatening to
kill, main, wound, poison, or injure any cattle. R. S. C. c. 173, s. 8. 24-25 V.
c. 97, s. 50 (Imp.).

See ante, under s. 487.

Fine, s. 958. " Cattle " defined, s. 3.

The punishment was ten years by the repealed clause.
It is still ten years, under s. 487, for sending a letter
threatening to burn any building, stack of grain, etc.

Why it should be two years under this section and ten

under s. 487 is not clear.

INJURIES TO POLL-BOOKS, ETO.

503 Every one is guilty of an indictable offence and liable to senca
years' imprisonment who wilfully-

-(a) destroys, injures or obliterates, or causes to be destroyed, injured or
obliterated ; or

(b) makes or causes to be made any erasure, addition of names or inter-

lineation of names in or upon-
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any writ of election,br any return to a writ of election, or any indenture,
poll-book, voters' list, certificate, affidavit or report, or any document, ballot or
paper made, prepared or drawn out according to any law in regard to Dominion,

provincial, municipal or civic elections. R. S. c. 168, s. 55 (Armended).

The words " Dominion " and " ballot " are new. Tley

were not required; s. 102 of c. 8, R. S. C. fully covers them.

See under s. '551, post, a reference to the above section.

Inlictment.- that A. B. at on

unlawfully and wilfully, without legal just'fliation or excuse,
and without colour of right, did destroy injure or obliterate)

a certain writ of election (describe) prepared and drawn
out according to a law of the Dominion of Canada, to wit,
the Act (as the case may be).

To destroy any ballot or paper is by the above section

punishable by seren years. To destroy any ballot paper, or

a ballot box, or a packet of ballot papers is, by s. 100, c. 8,

R. S. C., punishable by any term not exceeding six months!

INJURIES BY TENANTS.

,504. Every one is guilty of an indictable offence and liable to five years'

imprisonment who, being possessed of any dwelling-house or other building,

or part of any dwelling-house or other building wohich is built on·lands subject

to a mnortgage or which is held for any term of years or other less term, or at

will, or held over after the termination of any tenancy, wilfully and to the pre-

judice of the mortgage or owner-

(a) pulls down or demolishes, or begins to pull down or demolish the saine

or any part thereof, or removes or begins to renove the sane or any part

thereof from the premises on which it is erected ; or

(b) pulls down or severs fron the freehold any fixture fixed in or to such

dwelling-house or building, or part of such dwelling-house or building.
R. S. C. c. 168, s. 15 (Extended). 24-25 V. c. 97, s. 13 (Inp.).

The words in italics are new.

Fine, s. 958.

Indictment.- that on A. B. was possessed
of a certain dwelling-house, situate then held by him
as tenant for a term of years then unexpired; and that the
said A. B., being so possessed as aforesaid, on the day and
year aforesaid, did wilfully, to the prejudice of C. D., the
owner, without legal justification or excuse, and without
colour of right, pull, down and demolish the said dwelling-

581Sec. 504] • INJURIES BY TENANTS.



bouse (or begin to pull down "or" demolish the said diwelling.

house or any part thereof.)

INJURIES TO LAND MARKS.

505. Every one is guilty of an indictable offence and liable to seven
years' imprisonment who wilfully pulls down, defaces, alters or removes any
mound, land mark, post or monument lawfully erected, planted or placed to
mark or determine the boundaries of any province, county, city, town, town-
ship, parish or other municipal division. R. S. C. c. 168, s. 56.

506. Every one is guilty of an indictable offence and liable tofive yeara'
imprisonment who wilfully defaces, alters or removes any mound, land mark,
post or monument lawfully placed by any land surveyor to mark any limit,
boundary or angle of any concession, range, lot or parcel of land.

2. It is not an offence for any land surveyor in his operations to take up
such posts or other boundary marks when necessary, if he carefully replaces
them as they were before. R. S. C. c. 168. s. 57.

The words "pulls down" in s. 505 are omitted from
s. 506. " So are the words erected or planted."

The words " by any land surveyors " in s. 506 are not
in s. 505.

The offence mentioned in s. 506 can only be committed
in relation to boundaries or land marks whieh have been
legally placed by a land surveyor: R. v. Austin, 11 Q. L. R.
76.

The punishment for the offence covered by s. 506 was
three months' imprisonment, or a fine of one hundred
dollars, or both, by the repealed clause.

INJU /JES To FENCES, STILES, ETC.

507. Every one is guilty of an offence and liable, on summary convic-

tion, to a penalty not exceeding twenty dollars·over and above the anount of

the injury done, who wilfully destroys or damages any fence, or any wall,
stile or gate, or any part thereof respectively, or any post or stake plajited or set

upon any land, marsh, swamcp or land corered by water, ou or as the boundary

or part of the boundary line thercf, or i lieu of afence therelo.

2. Every one who, having been convicted of any such offence, afterwards

commits any such offence is liable, on summary conviction, to three month'

imprisonment with hard labour. R. S. C. c. 168, s. 27. 53 V. o. 38, s. 15.

24-2à V. c. 97, s. 25 (Imp.).

The words in italics are not in the English Act.

The act must have been done nialiciously (wilfully) to

be punishable under this clause: R. v. Bradshaw, 38 U. C.

Q. B. 564; see s. 481, ante.
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Secs. 507a, 508] INJURIES TO HARBOURS.

INJURIES TO HARBOURS.

507a. Every one is guilty of an offence, and liable, on summary con-
viction, to a penalty not exceeding fifty dollars, who wilfully and without the
permission of the Minister of Marine and Fisheries (the burden of proving
which permission shall lie on the accused) removes any stone, wood, earth or
other material, forming a natural bar necessary to the existence of a public
harbour, or forming a natural protection to such bar. (Amendment of 1893).

INJURIES TO TREEs, 25 CENTS.

508. Every one is guilty of an offence and liable, on summary convic-

tion, to a penalty not exceeding twenty-fve dollars over and above the amount

of injury doné, or to two months' impris6fmnent with or without hard labour,

who wilfully destroys or damages the whole or any part of any tree, sapling or

shrub, or any underwood, wheresoever the same is growing, the injury done

being to the amount of twenty-five cents, at the least.

2. Every one who, having been convicted of any such offence, afterwards

commits any such offence is liable, on summary conviction, to a penalty not

exceeding ftfty dollars over and above the amount of the injury done, or to,

four months' imprisonment with hard labour.

3. Every one who, having been twice convicted of any such offence, after-

wards commits any such offence, is guilty of an indictable offence and liable to

two years' imprisonment. R. S. C. c. 168, s. 24. 24-25 V. c. 97, s. 22 (Imp.).

The punishments are altered.

If the injury does not amount to twenty-five cents the

defendant may be punished under s. 511, post.

See s. 907, post, where it hbas been forgotten that the
words "eut, break, root up " of the repealed clause have
been left out in s. 508.

Indictinent after two previous convictions for cutting or

dancaging trees to the value of twenty-five cents wheresoever

growing.- that J. S., on one elm tree, the pro-

perty of J. N., then growing on a certain land of the said
J. N. in the unlawfully and wilfully, without legal

justification or excuse, and without colour of right, did
destroy and damage, thereby then doing injury to the said

J. N., to the amount of forty cents. -And the jurors afore-
said do say, that heretofore and before the committing of
the offence hereinbefore mentioned (stating the two previous

convictions and concluding as in form p. 379, ante). See

as. 628 and 676 as to indictments and procedure in indict-
able offences committed after previous convictions, and for
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which a greater punishment may be inflicted on that
account.

If, in answer to a charge under this section, the defend.
ant sets up a bona fide claim of right the justices of the

peace have no jurisdiction : R. v. O'Brien, 5 Q. L. R. 161.

DESTROYING VEGETABLES.

509. Every one is guilty of an offence and liable, on summary conviction,
to a penalty not exceeding twenty dollars over and above the amount of the

injury done, or to three months' imprisonment with or without hard labour,
who wilfully destroys, or damages with intent to destroy, any vegetable pro.
duction growing in any garden, orchard, nursery ground, house, hot-house,

green-house or conservatory.

2. Every one who, having been convicted of any such offence, afterwards
commits any such offence is guilty of an indictable offence, and liable to two

years' imprisonment. R. S. C. c. 168, s. 25. 24-25 V. c. 97, s. 23 (Imp.).

510. Every one is guilty of an offence and liable, on summary convie.

tion, to a penalty not exceeding five dollars over and above the amount of the
injury done, or to one month's inprisonment with or without bard labour, who
wilfully destroys, or damages with intent to destroy, any cultivated root or

plant used for the food of man or beast, or for medicine, or for distilling, or
for dyeing, or for or in the course of any manufacture, and growing in any
land, open or inclosed, not being a garden, orchard or nursery ground.

2. Every one who, having been convicted of any such offence, afterwards
commits any such offence is liable, on summary conviction, to three months'

imprisonment with bard labour. R. S. C. c. 168, s. 26. 24-25 V. c. 97, s. 24

(Imp.).

Indictnent under s. 509 for destroying plants after a
previous conviction.- that J. S., on one
dozen heads of celery, the property of J. N., in a certain
garden of the said J. N., situate then grow-
ing, unlawfully and wilfully, without legal justification or
excuse, and without colour of right, did destroy. And the

jurors aforesaid do say that heretofore and before the
committing of the offence hereinbefore mentioned (state
the previous conviction). And so, the jurors aforesaid, do

say that the said J. S. on the day and year first aforesaid,
one dozen heads of celery, the property of J. N., in a certain
garden of the said J. N., situate then growing,

unlawfully and wilfally, without legal justification or

excuse, and without colour of right, did destroy.
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OTHER INJURIES.

511. Every one who wilfully commits any damage, injury or spoil to or

upon any real or personal property cither corporeat or incorporeal, and either of

a.public or private nature, for avhich no punishment is hereinbefore provided,

is guilty of an offence and liable, on summary conviction,,to a penalty not

exceeding twenty dollars, and such further sum, not exceeding twenty dollars,

as appears to the justice to be a reasonable compensation for the damage,

injury or spoil so comnitted,-which last mentioned sum of money shall, in

the case of private property, be paid to the person aggrieved ; and if such

sums of money, together with the costs, if ordered, are not paid, either

immediately after the conviction, or within such period as the justice at the

time of the conviction appoints, the justice may cause the offender to be

impnsoned for any term not exceeding two months, with or without hard

labour.

2. Nothing herein extends to-

(a) any case where the person acted under a fair and reasonable supposi-

tion that he had a riglt to do the act complained of ; or

(b) any trespass, not being wilful and malicious, committed in hunting or

fishing or in the pursuit of game. R. S. C. c. 168, s. 59. 53 V. c. 37, s. 18.

24-25 V. c. 97, s. 52 (Imp.).

The words in italies were introduced by the Act of 1890.

The proviso in s-s. 3 of the repealed clause extending

this enactment in express terms to trees, etc., where the

damage is less than twenty-five cents has not been re-en-

acted: see R. v. Dodson, 9 A. & E. 704, and Charter v.

Greame, 13 Q. B. 216.

The word "herein " is s-s. 2, would apply to the whole

Act, and not merely to this section by R. S. C. c. 1, s. 7, s-s
5. It is clear, however, that here it applies only to this

section.

W. was summoned before the justices under this clause.

He was in the employment of D., and by his order he

forcibly entered a garden belonging to and in the occupation

of F. accompanied by thirteen other men, and cut a small
ditch, from forty to fifty yards in length, through the soil.

F. and bis predecessors in title had occupied the garden

for thirty-six years, and during the whole time there had
been no ditch upon the site of part of that eut by D. For
the defence D. was called, who stated that, fifteen years
before, there had been an open diteh in the land which
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received the"drainage from the highway, and that he gave
directions for the ditch to be eut by W. in the exercise of
what he considered to be a publie right. The justices found
that W. had no fair and reasonable supposition that he had a
right to do the act complained of, and accordingly convicted
hinm: Held, that by the express words of the section and
proviso the jurisdiction of the justices was not ousted by
the mere bona fide belief of W. that his act was legal, and
that there was evidence on which they might properly find
that ho did not act under the fair and reasonable supposi.
tion required by the statute: White v. Feast, L R. 7 Q. B.
358.

A conviction by justices under s. 52, c. 97, 24 & 25 V.
(s. 511, ante), cannot be brought up by certiorari, on the
ground that they had no jurisdiction inasmuch as the
defendant had set up a bona fide claim of right, but the
exemption is impliedly restricted to cases where the justices
are reasonably satisfied of the fair and reasonable ebaracter
of the claim: R. v. Mussett, 26 L. T. 429.

See R. v. Prestney, 3 Cox, 505; Butler v. Turley, 2
C. & P..585; Gardner v. Mansbridge, 16 Cox, 281, 19
Q. B. D. 217.
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PART XXXVIII.

CRUELTY TO ANIMALS.

Section 7 of c. 172 R. S. C. is unrepealed. AIl prosecuitsl under this part

are subject to three months limitation; s. 551. See remrks under next section.

512. Every one is guilty of an offence and liable, on summary conviction

before two justices of the peace, to a penalty not exceeding fifty dollars, or to

three months' imprisonnient with or without hard labour, or to both, who-

(a) wantonly, cruelly or unnecessarily beats, binds, ill-treats, abuses;
overdrives or tortures any cattle, poultry, dog, domestic animal or bird ; or

(b) while driving any cattle or other animal is, by negligence or ill-usage.

in the driving thereof, the means whereby any mischief, damage or injury is

done by any cattle or other animal; or

(c) in any manner encourages, aids or assists at the fighting or baiting of

any bull, bear, badger, dog, cock, or other kind of animal, whether of domestic

or wild nature. R. S. C. c. 172, s. 2.

The Imperial Act on cruelty to animals is 12 & 13V. c. 92,
amended by 17 & 18 V. c. 60, and 39 & 40 V. c. 77: see Elliott
v. Osborn, 17 Cox, 346. As to disborning cattle see Ford
v. Wiley, 16 Cox, 683, 23 Q. B. D. 203; Callaghan v. The

Society, 16 Cox, 101; and R. v. McDonagh, 28 L. R. Ir. 204.

513. Every one is guilty of an offence and liable, on summary conviction

before two justices of the peace, to a p>enalty not exceeding fifty dollars, or to

three months' imprisonment, with or without hard labour, or to both, who

builds, makes, maintains or keeps a cock-pit on premises belonging to or

occupied by him, or allows a cock-pit to be built, nade, maintained or kept on

premnises belonging to or occupied by him.

. All cocks found in any such cock-pit, or on the premises wherein such

cock-pit is, shall be confiscated and sold for th'e benefit of the municipality in

which such cock-pit is situated. R. S. C. c. 172, s. 3.

Sections 4 & 5 of c. 172, R. S. C. have not been re-
enacted. See s. 552, s-s. 2, as to arrest without warrant
for offences against this and the preceding section.

514. No railway-company within Canada whose railway forms any part

of a line of road over which cattle are conveyed from one province to another

provitace, or from the United States to or through any province, or from any

part of a province to another part of the sanie, and no owner or master of any
vessel carrying or transporting cattle from one province to another province,
or within any province, or from the United States thLough or to any province,
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shall confine the same in any car, or vessel of any description, for a longer

period than twenty-eight hours without unlading the same for rest, water and

feeding for a period of at least five consecutive iours, unless prevented fron

so unlading and furnishing water and food by storm or other unavoidable

cause, or by necessary delay or detention in the crossing of trains.

2. In reckoning.the period of confinement the tine during which the

cattle have been confined without such rest, and without the furnishing of

food and water, on any connectins railways or vessels from which they are
received, -whether in the United States or in Canada, shall be included.

3. The foregoing provisions as to cattle being unladen shall not apply

when cattle are carried in any car or vessel in vhich they have proper space
and opportunity for rest, and proper fond and water.

4. Cattle so unloaded shall be roperly fed and watered during such rest

by the owner or person laving the custody thereof or, in case of his default in

so doing, by the railway companyTor owner or master of the vessel transport-

ing the same, at the expense of the owner or person in custody tbereof ; and

such company, owner or master shall in such case have a lien upon such cattie

for food, care and custody furnisied and shall not be liable for any detention
of such cattle.

5. Where cattle are unladen fromn cars for the purpose of receiving food,
water and rest, the railway conpany then having charge of the cars in which
they iave been transported shall, except during a period of frost, clear the

floors of such cars, and litter the same properly with clean saw-dust or sand

before reloading them with live stock.

6. Every railway company, or owner or master of a vessel, having cattle
in transit, or the owner or person having the custody of such cattle, as afore.

said, who knowingly and wilfully fails to comply with the foregoing provisions

of this section, is liable for every such failure on sunmmary conviction to a pen.

alty not exceeding one lundred dollars. R. S. C. c. 172, ss. 8, 9, 10 & 11.

515. Any peace officer or constable may, at all times, enter any premise

where be has reasonable grounds for supposing that any car, truck or vehicle,
in respect whereof any company or person has failed to comply with the pro.

visions of the next preceding section, is to be found, or enter on board any

vessel in respect whe.-eof be has reasonable grounds for supposing that any

company or person has, on any occasion, so failed.

2. Every one who refuses admission to such peace officer or constable is

guilty of an offence and liable, on sunmmary conviction, to a penalty not ex-

ceeding twenty dollars and not less than five dollars, and costs, and in default

of paynent to thirty day's imsprisonment. R. S. C. c. 171, s. 12.

Ch. 171 cited under this section is an Act respecting Seaien.
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PART XXXIX.

OFFENCES CONNECTED WITH TRADE AND BREACHES OF
CONTRACT.

CONSPIRACY-COMBINATIONS.

516. A conspiracy in restraint of trade is an agreement between two or

more persons to do or procure to be done any unlawful act in restraint of

trade.

The "Trade Unions'Act" is c. 181, R. S. C. S. 12, s-s. 5

of c. 173, R. S. C., and ss. 4 & 5 of 52 V. c. 41 remain unre-

pealed. As to conspiracies generally see post, under s. 527.

517. The purposes of a trade union are not, by reason merely that they

are in restraint of trade, unlawful within the meaning of the next preceding

section. R. S. C. c. 131, s. 22.

For the Imperial Statutes see Archbold, 20th edition,

p. 1006. Sce also R. v. Gibson, 16 0. R. 704.

518. No prosecution shall be maintainable against any person for con-

spiracy in refusing to work with or for any employer or workman, or for doing

any act or causing any act to be done for the purpose of a trade combination,

unless such act is an offence punishable by statute. 53 V. c. 37, s. 19.

519. The expression " trade conibination " means any combination

between masters or workmen or other persons for regulating or altering the

relations between any persons being masters or workmen, or the conduct of any

master or workman in or in respect of his business or employment, or contract

of enployment or service ; and the expression " act " includes a default, breach

or omnission. R. S. C. c. 173, s. 13.

520. Every one is guilty of an indictable offence and liable to a penalty

notexceeding four thousand dollars and not less than two hundred dollars, or

to two years' inprisonment, and if a corporation is. liable to a penalty not

exceeling ten thousand dollars and not less, than one thousand dollars. who

conspires, combines, agrees or arranges with any other person, or with any rail-

way, steamship, steamsiboat or transportation company, unlawfully-

(a) to unduly limit the facilities for transporting, producing, manufactur-

ing, suspplying, storing or dealing in any article or commodity which may be

a subject of trade or commerce ; or

(b) to restrain or injure trade or commerce in relation to' any such article

or cormmodity; or

(c) to unduly prevent, limit or lessen the manufacture or prôduction of

any such article or consmodity, or to unreasonably enhance the price thereof ;
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(d) to unduly prevent or lessen competition in the production, manufacture,
purchase, barter, sale, transportation or supply of any such article or commodity,
or in the price of insurance upon person or property. 52V. c. 41, s. 1.

Not triable at quarter sessions; s. 540.

CarsNAt BREACH OF CONTRACT.

521. Every one is guilty of an indictable offence and liable on indictment,
or on summary conviction before two justices of the peace, to a penalty not

exceeding one hundred dollars or to three months' imprisonment, with or

without hard labour, who-

(a) wilfully breaks any contract made by him knowing, orh-1iuving

reasonable cause to believe, that the probable consequences of his se doing,
either alone or in combination with others, will be to endanger human life, or

to cause serious bodily injury, or to expose valuable property, whether real or

personal, to destruction or serious injury ; or

(b) being, under any contract made by him with any municipal corpora-

tion or authority, or with any company, bound, agreeing or assuming to supply
any city or any other place, or any part thereof, writh electric light or powe'r, gas

or water, wvilfully breaks such contract knowing, or having reasonable cause to

believe, that the probable consequences of bis se doing, either alone or in

combination with others, will be to deprive the inhabitants of that city or

place, or )art thereof, wholly or to a great extent, of their supply of power,

light, gas or water ; or

(c) being, under any contract made by him with a railway company, bound,

agreeing or assuming to carry Her Majsty's mails, or to carry passengers or

freight, or with Her Majesty, or any one on behalf of Her Majesty, in connec-

tion with a Government railway on which ler Majesty's mails, or passengers

or freight are carried, wilfully breaks such contract knowing, or having reason

to believe, that the probable consequences of his so doing, either alone or iu

combination with others, will be to delay or prevent the running Cf any locomo.

tive engine, or tender, or freight or passenger train or car, on the railway.

2. Every municipal corporation or authority or company which, being

bound, agreeing or assuming to supply any city, or any other place, or any

part thereof, with electric light or power, gas or water, wilfully breaks any

contract made by such municipal corporation, authority, or company, knowing

or having reason to believe that the probable consequences of its so doing will

be to deprive the inhabitants of that city or place or part thereof wholly, or to

a great extent, of their supply of clectric light or power, gas or water, is liable ta

a penalty not exceeding one thousand dollars.

3. Every railway company which, being bound, agreeing or assuning to

carry Her Majesty's mails, or to carry passengers or freight, wilfully breaks

any contract made by such railway company, knowing or having reason to

believe that the probable consequences of its so doing will be to delay or prevent

the running of any locomotive engine or tender, or freight or passenger train

or car on the railway is liable to a penalty not exceeding one hundred dollars.

4. It is not material whether any offence defined in this section is com-

mitted from malice conceived against the person, corporation, authority or
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company with ivhich the cont'ract is made or otherwise. R. S. C. c. 173,

ss. 15, 16, 17 & 18. 38-39 V. c. 86 (Imp.).

The words in italies are new.

522. Every such municipal corporation, authority, or company, shall

cause to be posted up at the electrical works, gas works, or water-works, or

railway stations, as the case may be, belonging to such corporation, authority

or company, a printed copy of this and the preceding section in some

conspicuous place, where the same may be conveniently read by the public;

and as often as such copy becomes defaced, obliterated or destroyed shall

cause it to be renewed with all reasonable despatch.

2. Every such municipal corporation, authority or company which makes

default in complying with such duty is liable to a penalty not exceeding

twenty dollars for every day during which such default continues.

3. Every person unlawfully injuring, defacing or covering up any such

copy so posted up is liable, on summary conviction, to a penalty not exceeding

ten dollars. R. S. C. c. 173, s. 19.

INTIMIDATION.

523. Every one is guilty of an indictable offence and liable, on indict-

ment or on summary conviction .before two justices of the peace, to a fine not

exceeding one hundred dollars or to three -months' imprisonment with or with-

out hard labour who, wrongfully and without lawful authority, with a view to

compel any other person to abstain from doing anything which he has a lawful

right to do, or to do anything f rom which he bas a lawful right to abstain-

(a) uses violence to such other person, or his wife or children, or injures

his property ; or

(b) intimidates such other person, or his wife or children, by threats of

using violence to him, her or any of them, or of injuring bis property ; or

(c) persistently follows such other person about from place to place; or

(d) bides any tools, clothes or other property owned or used by such

other person, or deprives him of, or binders him in, the use thereof ; or

(e) with one or more other persons follows such other person, in a

disorderly manner, in or through any street or road ; or

(f) besets or watches the bouse or other place where such other person

resides or works, or carries on business or happens to be. R. S. C. c. 173, s. 12.

Sub-section 5 of s. 12, c. 173, R. S. C. is unrepealed,

Thisis a re-enactment of 38 & 39 V. C. 86, s. 7, (Imp.).

See Smith v. Thomasson, 16r Cox, 740, Warb. Lead. Cas.

205, and cases there cited, and Connor v. Kent, 17 Cox,
354.

Indictnent for picketting.- that A. B., C. D., and

E. F., unlawfully and wickedly, and unju.stly devising,

contriving, and intending to injure and aggrieve one G. H.
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and I. J., carrying on business as (stating the business) and
obstruct them in the business of their lawful calling and
business, did on the day of conspire to molest
and obstruct the said G. H. and I. J., then being such
(stating the business), in their lawful calling, by watching
and besetting the house where the said G. H. and I. J. car-
ried on their said business, situate as aforesaid, with a view
to cause them to dismiss and cease to employ divers work-
men, to wit (naming them).

Second count. . . that the said A. B., C. D., and E. F.,
unlawfully contriving and intending to injure and aggrieve
the workmen then being employed by the said G. H. and

I. J., and obstruct them in the pursuit of their lawful cal-
ling, unlawfully did on the day and at the place aforesaid
conspire to molest and obstruct K. L. and other workmen
in their lawful calling, by watching and besetting the

house and place of business situate as aforesaid wherein
the said G. H. and J. J. then carried on their said business,
:wberein the said K. L. and other workmen happened to be,
with a view to coerce the said K. L. and other workmen,
and induce them to quit their said employment.

INTIMIDATION OF WORKMEN.

Indictinent.- that heretofore, before and at the

time of committing the offence hereinafter in this count
mentioned, A. B. carried on trade and business as a (statinq

his trade) at in the county of , and that C. D.
and E. F. were workmen, and were hired and employed by
and worked as workmen for the said A. B. in his said trade
and business. And the jurors aforesaid do further present
that (naming all the defendants) on the day of

did unlawfully by threats and intimidation endeavour to

force one C. D. and E. F., then being workmen hired and

employed by and working for the said A. B. in his said

trade and business as aforesaid, to depart from their said

hiring, employment and work.



Second count. . . and the jurors aforesaid, do further

present that heretofore and at the time of the commit-

ting the offence hereinafter in this count mentioned the

said A. B. carried on bis said trade and business (state his·

trade) aforesaid, in the county aforesaid, and that the said

C. D. and E. F. were workmen, and were hired and em-

ployed by and worked as workmen for the said A. B. in his

said trade and business as aforesaid. And the jurors afore-

said, do further present that the said (naning the defend-

ants) on the day and year aforesaid, did by unlawfully

molesting and obstructing the said C. D. and E. F., endea-

vour to force the said C. D. and E. F., so being such work-

men hired and employed by and working for the said A. B.,
in bis said trade and business as aforesaid, to depart from,

their said hiring, employment, and work.

In a conviction for following in a disorderly manner

with a view to compel any other person to abstain from

doing any act which he has a legal right to do, the acts

which the defendant attempted to obstruet must be specified:

R. v. McRenzie, [1892] 2 Q. B. 519, 17,Cox, 542.

INTIMIDATION-ASSAULT.

521. Every one is guilty of an indictable offence and liable to two years

imprisonment who, in pursuance of any unlawful combination or.conspiracy to

raise the rate of wages, or of any unlawful combination or conspiracy respeot-

ing any trade, business or manufacture, or respecting any person concerned or

employed therein, unlawfully assaults any person, or, in pursuance of any suc/s

combiiation or conspiracy, ises any violence or threat of Violence to any person,

ith a riewe to hinder h-ln froni OTring or beiny eomploUed at such trade, business

or iuo'factlure. R. S. C. c. 173, s. 9.

Fine, s. 958.

The words in italics are not in the English Act, 24 & 25 V.
c. 100, s. 41, fromwhich the enactment was first re-produced
in Canada. They cover any violence or threat of violence
with a view to hinder any person from working or being
employed at a trade, business or manufacture, in pursu-
ance of a combination or conspiracy respecting such trade,
business or manufacture.

Cn. LAW-38
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Indictment for an assault in pursuance of a conspiracy to
raise wages.- that J. S., J. W., and E. W., on
did amongst themselves conspire, combine, confederate,
and agree together to raise the rate of wages then usually
paid to workmen and labourers in the art, mystery and
business of cotton spinners; and that the said
(defendants) in pursuance of the said conspiracy, on the
day and year aforesaid, in and upon one J. N., unlawfully
did make an assault, and him the said J. N., did then beat,
wound and ill-treat, and other wrongs to the said J. N.,
did, to the great damage of the said J. N. (Add a count
Stating that the defendants assaulted J. N., "in pursuance of
a certain conspiracy before then entered into by the said
(defendants) to raise the rate of wages of workmen and
labourers in the art, mystery and business of cotton-spinners;
aso a count for a common assault.)

For a number of workmen to combine to go in a body

to a master and say that they will leave the works, if he

does not discharge two fellow workmen in his employ, was
an unlawful combination by threats to force the prosecutor
to limit the description of his workmen: Walsby v. Anley,
3 E. & E. 516. And a combination to endeavour to force

workmen to depart from their work by such a threat as

that they would be considered as blacks, and that other

workmen would strike against them all over London, was
unlawful: In re Perham, 5 H. & N. 30. So also was a

combination with a similar object to threaten a workman

by saying to him that he must either leave bis masters

employ, or lose the benefit of belonging to a particular

club and have bis name sent round all over the country:

O'Neill v. Longman, 4 B. & S. 376. But those cases are not

now law. An indictment or commitment alleging the

offence to be a conspiracy to force workmen to depart from

their work by threats need not set out the threats: In re

Perham, supra; see as. 611, 613, post.

See R. v. Rowlands, 2 Den. 364.
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INTIMIDATON, ETC., OTHER CASES.

525. Every. one is guilty of an indictable ofence and liable, on indictment

or on summary conviction before two justices of the peace, to a fine not excecd-
ing one hundred dollars, or to three months'imprisonment with or without hard

labour, who-

(a) beats or uses any violence or threat of violence to any person with

intent to deter or hinder him from buying, selling or otherwise disposing of

any wheat or other grain, flour, meal, malt .or potatoes or other produce or

goods, in any market or other place ; or

(b) beats or useS, any such violence or threat to any person having the

charge or care of any wheat or other grain, flour, ineal, malt or potatoes, while
on the way to or from any city, market, town or other place with intent to

stop the conveyance of the sanie ; or

(c) by force or threats of violence, or by any form of intimidation wvhatso-

<rer, hinders or prevents or attempts to hinder or prerent any seaman, stevedore,

ship carpenter, ship labourer or other person employed to wrork at or on board

sny ship orsvessel or to do any work connected with the loading or unloadinq there-

of, from working at or exercising any lawful trade, business, calling or
occupation in or for which he is so employed ; or2eith intent so to hinder or

prevent, besets or watches such ship, vessel or employee ; or

(d) beats or uses any violence to, or makes any threat of violence against,
any such person with intent to hinder or prevent him f rom working at or exer-
cising the same, or on account of his having worked at or exercised the sasse.

R. S. C. c. 173, s. 10. 50-51 V. c. 49.

526. Every person is guilty of an indictable offence and liable to a fine
not exceeding four hundred dollars, or to two years' imprisonment, or to both,
who. before or at the time of the public sale of any Indian lands, or public
lands of Canada, or of any province of Canada, by intimidation, or illegal
-combinatiosn, hinders or prevents, or attempts to hinder or prevent, any person
from bidding upon or purchasing any lands so offered for sale. R. S. C.
c.173, s. 14.

The words in italics in s. 525 are partly additions-pnade
to the Levised Statute e. 173, s. 11 by the Act, 50 & 51 V.
c.49. The words "or unfair management " were in the sec-
tion for which s. 526 is substituted.
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PART XL.

ATTEMPTS-CONSPIRACIES-ACCESSORIES.

CONSPIRACIES. (New).

527. Every one is guilty of an indictable offence and-i able to seven

years' imprisonment who, in any case not hereinbefore provided for, conspires
with any person to commit any indictable offence.

See R. v. Rowlands, 3 Den. 364, and R. v. Whitchurch,
16 Cox, 743, for forms of indictment.

Treasonable conspiracies are provided for by s. 66 &
69; conspiracies to intimidate a legislature, by s. 70;
seditious conspiracies, by s. 123; conspiracies to bring

false accusations, by s. 152; conspiracies to defile women,
by s. 188 ; conspiracies to murder, by s. 234; conspiracies
to defraud, by s. 394; conspiracies in restraint of trade
with assault or threats of violence, by s. 524.

Conspiracies to commit any of the offences which are
not triable at quarter sessions are themselves not triable
at quarter sessions; s. 540.

The result of this enactment of s. 527 is that, in a
number of instances, the conspiracy to commit an offence,
whether that offence was committed or not, is more severely
punished than the offence itself would be. To obtain

passage on a railway by a false ticket for instance, is pun-
ishable by six nonths' (s. 362), but the conspiracy by two

or more persons to do so is punishable by seven years'

imprisonment.

Conspiracy is a combination of two or more persons to

accomplish some unlawful purpose, or a lawful purpose by
unlawful means. This is the definition of conspiracy as

given by Lord Denman in R. v. Seward, 1 A. & E. 706;
and though questioned by the learned judge himself in

R. v. Peck, 9 A. & E. 686, as an antithetical definition,

and in R. v. King, 7 Q. B. 782, as not sufficiently compre-



hensive, it seems to be so far adopted as the most correct

definition of this offence : R. v. Jones, 4 B. & Ad. 345; 3
Russ. 116. Bishop 2 Cr. L. 171, has in clear and con-

cise terms said " Conspiracy is the corrupt agreeing
together of two or more persons to do, by concerted action,
something unlawful, either as a means or an end." See also

B. v. Bunn, 12 Cox, 316 ; R. v. Fellowes, 19 U. C. Q. B.

48; Mogul S. S. Co. v. McGregor, 23 Q. B. D. 598;

Connor v. Kent, 17 Cox, 354, and R. v. de Kromme, 17

Cox, 492; R. v. McGreevy, 17 Q. L. R. 196.

But the word "unlawful" used in these definitions of

conspiracy does not mean "indictable " or " criminal "

only. The combining to injure another by fraud, or to do

a civil wrong or injury to another, is an indictable con-

spiracy. So in a case where the prisoner and L. were in

partnership, and there being notice of dissolution prisoner

conspired with W. & P. in order to cheat L. on a division

of assets at the dissolution, by making it appear by entries

in the books that P. was a creditor of the firm, and by

reason thereof partnership property was to be abstracted

for the alleged object of satisfying P., it was held that

this was an indictable conspiracy: R. v. Warburtou, 11 Cox,
584; see R. v. Aspinall, 13 Cox, 231 and 563 ; R. v. Orman,

14 Cox, 381, Warb. Lead. Cas. 81.

Mr. Justice Drummuond, in R. v. Roy, 11 L. C. J. 89,
has given the following definition of conspiracy: " A con-
spiracy is an agreement by two persons (not being husband

and wife), or more, to do or cause to be done an act

prohibited by penal law, or to prevent the doing of an act

ordered under legal sanction by any means whatsoever, or

to do or cause to be done an act whether lawful or not by
means prohibited by penal law:" R. v. Boulton, 12 Cox,

87; R. v. Parnell, 14 Cox, 508; R. v. Taylor, 15 Cox, 265,
268.

On an indictment for conspiracy to defraud by obtain-

ing goods on false pretenses the false preteinses need not

597Sec. 527] CONSPIRACIES.
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be set up : R. v. Gill, 2 B. & Ald. 204; Thayer v. R.,
5 L. N. 162; see s. 616.

An indictment for conspiracy with intent to defraud,--

declared insuflicient: R. v. Sternberg, 8 L. N. 122.

What are the necessaryallegations in an indictment for
conspiracy: R. v. Downie, 13 R. L. 429; see aiso Defoy v.
R., Ramsay's App. Cas. 193.

Acts done to coerce others to quit their employment in

pursuance of a conspiracy are indictable : R. v. Hibbert,
13 Cox, 82; R. v. Bauld, 13 Cox, 282.

Where two persons are indicted for conspiring together,
and they are tried together, both must be acquitted or both

convicted: R. v. Manning, 12 Q. B. D. 241, Warb. Lead.
Cas. 84.

ATrEMPTS TO COMMIT OFFENCES. (Nw).

52S. Every one is guilty of an indictable offence and liable to seven

years' imprisonment who attempts, in any case not hereinbefore provided for,
to commit aniy indictable offence for which the punishment is imprisonment for

life, or for fourteen years, or for any term longer than fourteen years.

529. Every one who attempts to commit any indictable offence for com.

mitting which the longest term to which the offender can be sentenced is less

than fourteen years, and no express provision is made by law forthe punish-

ment of such attempt, is guilty of an indictable offence and liable to imprison-

ment for a term equal to one-half of the longest term to which a person com-

mitting the indictable offence attempted to be committed may be sentenced.

530. Every one is guiilty of an indictable offence and liable to one year's

imprisonment who attempts to commit any ofence under any statute for the

time beng in force and not inconsistent with this Act, or incites or attempts to

incite any person to commit any such ofence, and for the punishment of which

no express provision is made by such statute.

Sec s. 64, ante, and ss. 711 and 712, post, and notes there-

under.

As to a fine in certain cases see s. 958.

Attempts to commit offences punishable under the code

by sumrnmary convictions are not covered by these sections.

Neither is the inciting to commit any indictable offence.

Section 530 makes it an indictable offence to attempt to

conimit, or to incite, or attempt to incite any·one to com-
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mit an offence punishable under summary conviction under

any other statute: s. 536.

When an offence is not triable at quarter sessions the

attempt to commit that offence is likewise not triable at
quarter sessions: s. 540.

Indictment at common law for inciting to commit an

offence.- that A. B. on falsely, wickedly
and unlawfully did solicit and incite one C. D. unlawfully

to steal of the goods and chattels of E. F.

See R. v. Gregory, 10 Cox, 459, and R. v. Jtansford, 13
Cox, 9, and cases there cited. The punishment falls under
s. 951, post.

Inciting to inurder is covered by s. 234, and inciting to

mutiny by s. 72.

"What is an attempt to commit an offence? This is a
question much easier to ask than to answer, and, as far as I am
competent to judge, no general rule can be laid down upon the
subject, but each case must depend upon its own particular
circumstances. As the means by which, and the modes in
which crimes may be committed are innumerable, so the modes
in which attempts to commit crimes may be made must be
innumerable also; and not only so, but the nature of one attempt
to commit a crime may totally vary from the nature of another
attempt to.commit the same crime., Thus, a murder may be
committed by a single stab, and so an attempt to murder may
be made by a single stab ; whilst, on the othér hand, a murder
inay be committed by administering small doses of poison at

intervals during a considerable space of time, in such a manner

that the death is the result of the combined effects of all the

poisonings, and would not have been caused by one or even the

greater part of them. In such a case, if death has not ensued,

althouglh the poisoner might well be convicted of an administra-

tion of poison with intent to murder, by proof even of one

administration of poison, yet a single administration could not,

perhaps, be considered a proof of an attempt to murder, both

because the murder was not intended to be committed by it, and

because it could not be committed by it.

599
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" These supposed cases may serve to show under what varied
circumstances attempts to commit offences may have to be
considered, and yet these cases are confined to acts which would
have actually been the means of comnitting the crime if it bad
been effected. It seems, however, to be clear that whenever tihe
act, or acts, done are such that, if they produced their intended
effect, the crime would have been completed, an attempt to
commit that crime is proved ; and consequently, upon every
charge of an attempt to commit an offence, the primary consider.
ation would seem to be, whether the acts done by the prisoner
could have efected the crime intended." Greaves' attempts to
commit crimes.

,ACCESSORIES AFTER THE FAcT. (NVw).

531. Every one is guilty of an indictable offence and liable to seven
years' imprisonment who, in any case where no express provision is miade by
this Act for the punishnent of an accessory, is accessory after the fact to any
indictable offence for which the punishment is, on a first conviction, imprison.
ment for life, or for fourteen years, or for any term longer than fourteen years.

532. Every one who is accessory after the fact to any indictable offence
for committing which the longest tern to which the offender can be sentenced
is less than fourteen years, and no express provision is niade for the punishnent

of such accessory, is guilty of an indictable offence and liable to imprisonment
for a term equal to one-half of the longest term to which a person commnitting

the indictable offence to which he is accessory may be sentenced.

As to a fine in certain cases: s. 958.

When an offence is not triable at quarter sessions the

offence of being an accessory after the fact to that offence
is likewise not triable at quarter sessions: s. 540. See s. 63,
ante, for definition: as to indictments, s. 627, post.

Indictment against an accessory after the fact with the

principal. After stating the ofence of the principal.-

And the jurors aforesaid do further present that C. D. well

knowing the said A. B. to have done and committed the said

offence in form aforesaid, afterwards to wit, on the day and

year aforesaid, him the said A. B. unlawfully did receive,
harbour, comfort and assist in order to enable him the said

A. B. to escape.

Indictnent against an accessory after the fact, the princi-

pal being conricted. After stating the ofence of the principal
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and the conviction, charge the accessory thus.- And

the jurors aforesaid do further present that C. D. well

knowing the said A. B. to have done and committed the said

oifence after the same was committed as aforesaid, to

wit, on the day and year aforesaid, him the said A. B. did

unlawfully receive, barbour, comfort and assist in order to
enable him the said A. B. to escape.

Against an accessory after the fact when the principal is

uknown.

The jurors present that some person or persons to

the jurors aforesaid unknown, on unlawfully did

steal of the goods and chattels of E. F. And the

jurors aforesaid do further present that C. D. well knowing

the said person to have done and committed the said

offence, afterwards did unlawfully receive, harbour, com-

fort and assist the said person in order to enable him to

escape.

See R. v. Blackson, 8 C. & P. 43 ; R. v. Pulham, 9 C.

& P. 280.

When the principal is, as allowed by ss. 711 & 713,
found guilty of another offence than the one diréctly

charged, the accessories after the fact jcriitly tried with him

may also be found guilty of being accessories to the offence

so found against the principal: R. v. Richards, 13 Cox, 611.

On an indictment charging a man as a principal offender

only he cannot be convicted of being an accessory after the

tact: R. v. Fallon, L. & C. 217; the two offences are sepa-

rate and distinct : R. v. Brannon, 14 Cox, 394.

The accessory nay always controvert the guilt of the

priicipal: 1 Russ. 75. But when the principal bas been

convicted the record of the conviction throws upon the

defendant the burden of proving the principal's innocence:

1 Chit. Cr. L. 273 ; 2 Bish. Cr. Proc. c. 12; B. v. Turner

1 Moo. 347.
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TITLE VII.

PROCEDURE.

PART XLI.

GENERAL PROVISIONS.

POWER TO MAKE RULES.

533. Every superior court of criminal jurisdiction may at any time,
with the concurrence of a majority of the judges thereof present at any meet-
ing held for the purpose. make rules of court, not inconsistent with any
statute of Canada, which shall apply to all proceedings relating to any prose.
cution, proceeding or action instituted in relation to any matter of a criminal
nature, or resulting from or incidental to any such matter, and in particular
for all or any of the purposes following :-

(a) For regulating the sittings of the court or of any division thereof, or
of any judge of the court sitting in chambers, except in so far as the same are
already regulated by law.

(b) For regulating in criminal matters the pleading, practice and procedure
in the court, including the subjects of mandanus, certiorari, habeas co)ps,
prohibition, quo scarranto, bail and costs, and the proceedings under section
nine hundred of this Act.

(c) Generally for regulating the duties of the officers of the court and
every other matter deemed expedient for better attaining the ends of justice
and carrying the provisions of the law into effect.

2. Copies of all rules made under the authority of this section shall be laid
before both houses of Parliament at the session next after the making thereof,
and shall also be published in the Canada Gazette. 52 V. c. 40.

CIVIL REMEDY-EFFECT OF CRIMINAL OFFENCE ON.

534. After the commencement of this Act no civil remedy for any act or
omission shall be suspended or affected by reason that such act or onission
amounts to a criminal offence.

"This seems to be the existing law."-Imp. Comm. Rep.

See Wells v. Abrahams, L. R. 7 Q. B. 554, Warb. Lead.
Cas. 261; Osborn v. Gillett, L. R. 8 Ex. 88; S. v. S. 16
Cox, 566; Schohl v. Kay, 5 Allen (N.B.), 244; Livingstone
v. Massey, 23 U. C. Q. B. 156; Appleby v. Franklin, 17 Q.B.D.
93; Taylor v. McCullough, 8 0. R. 309; Trembliay v. Ber-

nier, 21 S. C. R. 309.

[Secs. 533, 53ý



ABOLITION OF DISTINCTION ]BETWEEN FELONT AND MISDEMEANOUR. (Ncw).

535. After the commencement of this Act the distinction between

felony and misdemeanour shall be abolished, and proceedings in respect of all

indictable offences (except so far as they are herein varied) shall be condutted

in the same manner.

" The distigction between felony and misdemeanour was, in

early times, nearly though not absolutely identical with the

distinction between crimes punishable with death and crimes

not so punishable.

" For a long time past this bas ceased to be the case. Most

felonies are no longer punishable with death ; and many mis-

demeanours are now punished more severely than many felonies.

The great changes which have taken place in our criminal law

have made the distinction nearly, if not altogether, unmeaning.

It is impossible to say on what principle embezzlement should

be a felony, and the fraudulent appropriation of money by an

agent, or the obtaining of goods by false pretenses, a misdemean-

our; why bigamy should be a felony, and perjury a misdemean-

our; why child-stealing should be a felony, and abduction a

misdemeanour. The result of this arbitrary classification is, that

the right to be bailed, the liability to be arrested without

warrant, and, to a certain extent, the right of the court to order

the payment of the costs of prosecutions, vary in a mnanner

equally arbitrary and unreasonable."-Imp. Comm. Rep.

CONSTRUCTION OF ACTS. (New).

536. Every Act shall be hereafter read and construed as if any offence

for which the offender may be prosecuted by indictment (howsoever such

otfence nay be therein described or referred to), were described or referred to

as an "indictable offence "; and as if any offence punishable on sumnnary

conviction were described or referred to as an "offence "; and all provisions of

this Act relating to " indictable offences " or "offences " (as the case nay be)

shall apply to every such offence.

2. Every commission, proclamation, warrant or other document relating

to crininal procedure, in which offences which are indictable offences or

offences (as the case may be) as defined by this Act are described or referred to

by any nanies whatsoever, shall be hereafter read and construed as if such

offences were therein described and referred to as indictable offences or

offences (as the case may be).

CONSTRUCTION OF CERTAIN OTHER ACTS. (Nos-).

337. In any Act in which reference is nade to The Speedy Trials At the

name shall be construed, unless the context requires othervise, as if such

Secs. 535-537] PROCEDURE. 603
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reference were to Part LIV. of this Act; any Act referring to The Summr.-y
Ti'(s Act shall be construed, unless the context forbids it, as if such reference
were to Part LV. of this Act; and every Act referring to T/he Simmoary Co.
victions Act shall be construed, unless the context forbiids it, as if such refer.
ence vere to Part LVIII. of this Act.

PART XLII.

JURISDICTION.

SUPERIOR COURTS.

538. Every Superior Court of criminal jurisdiction and every judge of
such court sitting as a court for the trial of criminal causes, and ever Court
of Oyer and Terminer and General Gaol Delivery has power to try any
indictable offence. R. S. C. c. 174, s. 3.

"Superior Courts " defined, s. 3.

SESSIONS OF THE PEACE AND OTHER COURTS.

539. Every Court of General or Quarter Sessions of the Peace, when
presided over by a Superior Court judge, or a County or District Court judge,
or in the cities of Montreal and Quebec by a recorder or jud-e of the Session
of the Peace; and in the province of New Brtunsvick every County Court
judge has power to try any indictable offence except as hereinafter provided.
R. S. C. c. 174, s. 4 (Almendesl).

See remarks under next section.

OFFENCES IN THE EXCLUSIVE JURISDICTION OF SUPERIOR CoUrTs.

(Amended)

540. No such court as mentioned in -the next preceding section has
power to try anyoffence under the following sections, that is to say :

Part IV-sections sixty-five, treason ; sixty-seven, accessories after the
fact to treason ; sixty-eight, sixty-nine and seventy, treasonable offences;
seventy-one, assault on the Queen ; seventy-two, inciting to nuutiny; se-venty.
seven, unlawfully obtaining and communicating official information ; seventy.
eight, conmunicating information acquired by holding office.

Part VIL-Sections one hundred and twenty, adninistering, taking or
procuring the taking of oaths to commit certain crimes ; one hundred and
twenty-one, administering, taking or procuring the taking of other unlawful
oaths ; one hundred and twenty-four, seditious offences; one hsundred and
twenty-five, libels on foreign sovereigns ; one hundred and twenty-six, spread.
ing false news.

Part VIII.-Piracy ; any of the sections in this part.



Part IX.-Sections one hundred and thirty-one, judicial corruption; one

hundred and thirty-two, corruption of officers employed in prosecuting

offenders; one hundred and thirty-three, frauds upon the Government; one

hundred and thirty-five, breach of trust by a public officer; one hundred and

thirty-six, corrupt practices in municipal affairs; one hundred and thirty-seven

(a), selling and purchasing offices.

Part XI.-Esapes and rescues ; any of the sections in this part.

Part XVIII.-Sections two hundred and thirty-one, murder ; two hundred

and tlirty-two, attempts to murder ; two hundred and thirty-three, threats to

raurder; two hundred and thirty-four, conspiracy to murder; two hundred

and thirty-five, accessory after the fact to murder.

Part XXI.-Sections two hundred and sixty-seven, rape ; two hundred

and sixty-eight, attempt to commit rape.

Part XXIII.-Defamatory libel ; any of the sections in this part.

Part XXXIX.-Section five hundred and twenty, combinations in re-

straint of trade.

Part XL.-Conspiring or-attempting to commit, or being accessory after

the fact to any of the foregoing offences.

Are not triable at quarter sessions, the offences under

ss. 65, 67, 68, 69, 70, 71, 72, 77, 78, 120, 121, 124,
125, 126, 127, 128, 129, 130, 131, 132, 1§3, 135, 136, 137a,

159 to 169, both inclQsive, 231, 232, 233,.234, 235, 267,

268, 285, to 302, both inclusive, 520, and conspiracies,
attempts or being accessory after the* fact to any of the

foregoing offences. The principal change in this section,

coupled with s. 539, are the additions to the courts of

quarter sessions' jurisdiction of manslaughter, perjury,
subornation of perjury, forgery, counterfeiting coin, offen-

ces under ss. 247, 248, and of blasphemous libel.

The teris of s. 539 are so wide that s. 116 of c. 8, R-

S. C., stands virtually repealed, and that consequently brib-

ery at elections is now triable at quart2r sessions. Every
offence whatever is now so triable, except those specially

mentioned in s. 540. This may have been an oversight

of the law-giver, but in the law-giver alone lies the right to

remedy its consequences : Lane v. Bennett, 1 M. & W. 70.

EXERCISING POWERS OF TWO JUSTICES.

MI. The judge of the Sessions of the Peace for the city of Quebec, the

judge of the Sessions of the Peace for the city of Montreal, and every recorder,

police magistrate, district magistrate or stipendiary magistrate appointed for
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any territorial division, and every magistrate authorized by the lav of the

province in which he acts to perform acts usually required to be done by twso

or more justices of the peace, may do alone whatever is authorized by this

Act to be done by any two or more justices of the peace, and the several fonns

in this Act contained may be varied so faras necessary to iender them appli.

cable to such case. R. S. C. c. 174, s. 7.

The word recorder is new.

PART XLIII.

PROCEDURE IN PARTICULAR CASES.

OFFENCES WITHIN THE JURISDICTION OF THE ADMIRALTY. (Newc).

542. Proceedings for the trial and punishment of a person iwho is not a

subject of Her Majesty, and who is charged with any offence committed within

the jurisdiction of the Admiralty of England shall not be instituted in any

court in Canada except with the leave of the Governor General and on his

certificate that it is expedient that such proceedings should be instituted.

See s. 560 as to warrant of arrest.

The courts of, Canada have no jurisdiction over a

foreigner who commits an offence on a foreign ship on the

high seas outside of one marine league from the coast: R.

v. Serva, 1 Den. 104 , R. v. Lewis, Dears. & B. 182; R v.

Keyn, 13 Cox, 403; R. v. Kinsman, James (N.S.), 62. But if

such an offence is committed within one marine league of

the coast then they have jurisdiction in virtue of the

Territorial JWaters Jurisdiction .Act of 1878, 41 & 42 V. c. 78
(Imp.), by which it is enacted that an offence committed by a

person, whether he is or is not a subject of Her Majesty, on

the open sea, within the territorial waters of Her Majesty's

dominions, that is within one marine league from the

shore, is an offence within the jurisdiction of the admiral,

although it may have been committed on board or by

means of a foreign ship, and the person who committed

such offence may be arrested, tried and punished accord.

ingly.
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'Sec. 542] JURISDICTION OF THE ADMIRALTY.

It is further enacted by that Act that, in Canada, (in

any of Her Majesty's dominions) proceedings for the trial

of a foreigner for a crime committed où board a foreign

ship, within one marine league pf the coast shall not be

instituted except with the leave of the Governor-General

(or officer for the time being administering the government,

42 & 53 V. c. 63 Imp.) in which such proceedings are to be

instituted, and on bis certificate that it is expedient that

sucli proceedings should be instituted, and that, on the

trial, it shall not be necessary to aver, in any indictment

or information, that such consent or certificate of the

Governor-General has been given, and the fact of the same

having been given shall be presumed unless disputed by

the defendant at the trial, and the certificate of the Gover-

nor shall be sufficient evidence of such consent, as required

by the said Act. It is also enacted that proceedings before

the magistrate to. bring the offender to trial may be had

before the consent of the Governor-General is given.

The 12 & 13 V. c. 96, s. 1 (Imp.), enacts that all offences

committed upon the sea, or within the jurisdiction of the

Admiralty shall, in any colony where the prisoner is

charged with the offence or brought there for trial, be dealt

with as if the offence had been committed upon any water

situate within the limits of the colony and within the limits

of the local jurisdiction of the courts of criminal jurisdic-

tion of such colony.

And s. 3 of the same Act enacts that : when any person

shall die in any colony of any stroke, poisoning or hurt,

such person having been feloniously stricken, poisoned or

hurt upon the sea or within the limits of the adrniralty,

or at any place out of the colony, every offence committed in

respect of any such case may be dealt with, inquired of

tried, determined and punished in such colony in the same

manner in all respects as if such offence had been wholly

committed in that colony, and if any person in any colony,
shall be cbarged with any such offence as aforesaid in
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respect of the death of any person who having been feloni.

ously stricken, poisoned or hurt, shall have died of such

stroke, poisoning or hurt upon the sea, or any where within

the limits of the Admiralty, such offence shall be held for

the purposes of the Act to have been wholly committed upon

the sea.

The 17 & 18 V. c. 104, s. 267, Imp., enacts that ail

offences against property or person committed in, or at any

place, either ashore or afloat, out of Her Majesty's domin-

ions by any master, seaman, or apprentice who at the time

when the offence is committed is or within three months

previously has been, employed in any British ship are

deemed to be offences of the same nature respectively, and

are liable to the same punishments respectively, and may

be inquired of, heard, tried, and determined and adjudged
in the s'ame manner, and by the same courts in the sanie

places, as if such offences had been committed within the

jurisdietion of the Admiralty of England; see R. v. Dudley,
14 Q. B. D. 273.

The 18 & 19 V. c. 91, s. 21, Imp., enacts that if any per-

son, being a British subject, charged with having committea

any crime or offence on board any British ship on the high

seas, or in any foreign port or harbour, or, if any person,
not being a British subject, charged with having committed

any crime or offence on board any British ship on the high

seas,'is found within the jurisdiction of any court of justice

in Her Majesty's dominions which vould have had cog.

nizance of such crime or offerice if committed within the

limits of its ordinary jurisdiction, such court shall have

jurisdiction to hear and try the case as if such crime or

offence had been committed within such limits. Then, it

is enacted that nothing contained in that section shal

affect the 12 & 13 V. c. 96, (ubi-supra).

By the Imperial Merchant Shipping Amendment Act,

30 & 31 V. c. 124, s. 11, it is enacted that:
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"If any British subject commits any crime or offence on

board any British ship, or on board any foreign ship to>

which he does not belong, any court of justice in Her
Majesty's Dominions, which would have had cognizance of

such crime or offence if committed on board a British ship

within the limits of the ordinary j urisdiction of such court

shall have jurisdiction to hear and determine the case as if

the said crime or offence had been committed as last

aforesaid."

See R. v. Armstrong, 13 Cox, 184.

A crime committed by a British subject on board a

foreign ship to which he belongs, does not fall under thia

clausa.

By 28 & 29 V. c. 63 (Imp.), any colonial law repugnant to

an Act of the Imperial Parliament is, to the extent of such

repuguancy, void. And by the Courts (Colonial) Jurisdic-

tion Act, 1874, 37 V. c. 27 (Imp.), it is provided for the

punishment of offences tried in a colony but committed.
elsewhere.

The words used in statutes " dealt with " apply to'
justices of the peace; "inquired of'" to the grand jury;

" tried " to the petit jury and " determined and punished "

to the court; by Lord Wensleydale in R. v. Ruck, note (y),
1 Russ. 757.

A prisoner isI "found," within the meaning of s. 21, of
18 & 19 V. c. 91, ubi supra, wherever he is actually present,
and the court, where he is present, under that Act, has
jurisdiction to try him, even if he has been brought there
by force as a prisoner: R. v. Lopez, R. v. Sattler, Dears.

B B.525.

On jurisdiction as to offences committed within the
limits of the Admiralty see Archbold, 83; 1 Russ. 762;
1 Burn, 42, and R. v. Keyn, 13 Cox, 403; R. v. Carr, 15 Cox,
129; IR. v. Anderson, 11 Cox, 198.
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By 41 & 42 V. c. 73 (Imp.), The Territorial Waters Juris.
diction Act of 1878, above mentioned, the decision in R. v.
Keyn, ubi supra, is not now to be followed. The large
inland lakes of Ontario are within the jurisdiction of the
Admiralty: R. v. Sharp, 5 P. B. Ont. 135.

Where a person dies in this Province from ill-treatment
received on board a British ship at sea, the trial for man.
slaughter against the person who ill-treated him must take
place in the district where the man~died, not where he was
apprehended : R. v. Moore, 2 Dor. Q. B. R. 52; but see now
8. 640, post. On an indictment for an offence committed on

board a British ship upon the high seas, it is not necessary

in order to prove the nationality of the ship to produce its

register, but the fact that she sailed under the British flag
is sufficient: R. v. Moore, 2 Dor. Q. B. R. 52 ; see R. v.
Bjornsen, 10 Cox, 74, and R. v. Sven Seberg, 11 Cox, 520.

In an indictment for a larceny committed on board a
British vessel, it is sufficient to say upon the sea, without

saying upon the high seas: R. v. Sprungli, 4 Q. L. R. 110.

As to offences committed by British subjects in foreign

countries, " the laws of Great Britain affect her own sub.

jects everywhere," rays Dr. Lushington, in the Zollverein,
1 Sw.'Adm. Rep, 96; and " an offence may be cognizable

triable and justiciable in two places, e.g., a murder by a

British subject in a foreign country. A British subject

vho commits a murder in the United States of America

may be tried and punished here by our municipal law,

which is made to extend to its citizens in every part of the

world." Per Cockburn, C.J., Re Tivnan, 5 B. & S. 679.

Special statutory authority, however, is required to

empower any court to exercise jurisdiction over such

offences as, without such special authority, a court bas

jurisdiction only over offenees committed within the limits

of its territorial jurisdiction. By s. 9, 24 & 45 V. c. 100,

for instance, it is expressly enacted that any murder or
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manslaughter committed any where on land- out of the
kingdom, whether within the Queen's dominions or not,
and whether the person killed were a subjeet of Her
Majesty or not, may be tried in any county in England in
which the offender shall be apprehended. It would conse-
quently apiear, singular though it be, that a murder com-

mitted in the United Stàtes by a Canadian is triable in

England if the offender can be apprehended there, but

that it is not triable in Canada. It follows probably from
the decision of the Privy Council in the case of Macleod v.

Attorney-General, 17 Cox, 341 [1891], A. C. 455, that a

colonial legislature has not the same right in this respect
as the Imperial Parliament has. "For," said Turner,
L.J., in Low v. Routledge, 1 Ch., App. 47, L. R. 3 H. L.
100, the law of a colony cannot extend beyond its

territorial limits." However, the Parliament of Canada

has never, it would seem, without special authority from

the Imperial Parliament, legislated over crimes committed

abroad; (see, however, ss. 127, 128, ante). On the contrary,
apparently to keep within its territorial limits, it has
restricted the exorcise of its jurisdiction over bigamy, com-
mitted out of.Canada, by s-s. 4, of s. 275 of this Code, as it

had by its previous legislation, over British subjects resident

in Canada leaving Canada with intent to commit bigamy: B.
v. Brierly, 14 O.e. 525. And the Imperial Act, 23 & 24 V.
c. 122, which empowers the colonial legislatures to pass an

enactment similar to the one that was contained in s. 9 of

the Procedure Act c. +174, R. S. C. (now repealed) for the

trial in the colony of a murder committed abroad, when the

person murdered died in the colony, and vice versa, was
passed, as said in the preamble, because doubts had been
entertained of the power of a colonial legislature to pass
such a law.

For statutes, commentaries and cases on the question,
see R. v. Sawyer, R. & R. 294; R. v. Azzopardi, 2 Moo.
288; 5 Geo. IV. e. 114, s. 10; 6 & 7 V. e. 94 (Imp.) ; 24 & 25 V.
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c. 100, ss. 9, 57 (Imp.); 83 & 84 V. c. 90, s. 4; The Apollon,
9 Wheat. 360; 1 Bishop's Cr. L. 109, 115, 123, Stat. Cr.
141, 587; Hutchinson's Case, note, 1 Leach, 135; Wheaton
Intern. Law, 3rd English Edit., page 178 ; R. v. Zulueta,
1 C. & K. 215; 22 American Jur. 881, "on the extent of the
Criminal Law "; Jefferys v. Boosey, 4 H. L. Cas. 815; Story,
Confliet of Laws, par. 620; Foelix, dr. intern. privé, par. 548.

PREVIOUS CONSENT OF ATrORNEY-GENERAL OR MINISTER OF MARINE

REQUIRED FOR PROSECUTIONS UNDER CERTAIN SEtTIONS.

543. No person shall be prosecuted for the offence of unlawfully obtain.
ing and communicating official information, as defined in sections seventy.
seven and seventy-eight, without the consent of the Attorney-General or of
the Attorney-General of Canada. 23 V. c. 10, s. 4.

. 544. No one holding any judicial office shall be prosecuted for the offence

of judicial corruption, as defined in section one hundred and thirty-one, with.
out the leave of the Attorney-General of Canada.

545. If any person is charged before a justice of the peace with the
offence of making or having explosive substances, as defined in section one
hundred, no further proceeding shall be taken against such person without the

consent of the Attorney-General except such as the justice of the peace thinks
necessary, by remand or otherwise, to secure the safe custody of such person.

R. S. C. c. 150, s. 5.

546. No person shall be prosecuted for any offence under section two
hundred and fifty six or two hundred and fifty-seven, without the consent of
the Minister of Marine and Fisheries. 52 V. c. 22 s. 3, (as aîended in 1893).

-547. No proceeding or prosecution against a trustee for a criminal

breach of trust, as defined in section three hundred and sixty-three, shall be

commenced without the sanction of the Attorney-General. R. S. C. c. 164,

s. 65.

548. No prosecution for concealing deeds and encumbrances, as defined

in section three hundred and seventy, shall be commenced without the consent

of the Attorney-General, given after previous notice to the person intended to

be prosecuted of the application to the Attorney-General for leave to prosecute.

R. S. C. c. 164, s. 91.

549. No proceeding or prosecution for the offence of uttering defaced

coin, as defined in section four hundred and seventy-six, shall be taken without

the consent of the Attorney-General. R. S. C. c. 167, s. 18.

The words "Attorney-General" mean the Attorney-

General or the Solicitor-General of the Province, s. 8.

Where the previous consent of the Attorney-General

or some other officer is required for a prosecution, that
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Secs. 550-551] TRIALS OF OFFENDERS UNDER 16. 613

applies to the preliminary proceedings before the magis-

trate.

See R. v. Allison, 16 Cox, 559; Knowlden v. R., 9 Cox,
483; Boaler v. R., 16 Cox, 488; R. v. Barnett, 17 0. R. 649.

By s. 613, as amended in 1893, it is not necessary to aver
such consent in the indictment.

Section 549 requires the consent of the Attorney-Gen.

eral for a prosecution under the sumnmary convictions
clauses.

The power to give the consent in question in these

sections cannot be delegated : Abrahams v. The Queen, 6
S. C. R. 10.

TRIALS OF OFFENDERS UNDER 16. (Sesw).

550. The trials of all persons apparently under the age of sixteen years
shall, so far as it appears expedient and practicable, take place without publi-
city, and separately and apart from that of other accused persons and at
suitable times to be designated and appointed for that purpose.

This is a directory enactment, and entirely left to the

discretion of the court. It is not to be found in the Imperial
draft Code of 1879.

LIMITATION OF TIME. (A mended).

551. No prosecution for an offence aganst this Act, or action for
penalties or forfeiture, shall be commenced-

(a) After the expiration of three years from the time of its commission if
such offence be-

(i) treason, except treason by killing Her Majesty or where the
overt act alleged is an attempt to injure the person of Her Majesty
(Part IV., section sixty-five)

(ii) treasonable offences (Part IV., section sixty-nine);

(iii) any offence against Part XXXIII., relating to the fraudulent
marking of merchandise; nor

(b) After the expiration of two years from its commission if such offence
be-

(i) a fraud upon the Government (Part IX., section one hundred and
thirty-three);

(ii) a corrupt practice in municipal affairs (Part IX., section one
hundred and thirty-six) ;

(iii) unlawfully solemnizing marriage (Part XXII., section two
hundred and seventy-nine); nor

(c) After the expiration of one year from its commission if such offence



614 PROCEDURE. [Sec. 551

(i) opposing reading of Riot Act and assembling af ter proclamation
(Part V., section eighty-three) ;

(ii) refusing to deliver weapon to justice (Part VI., section one
hundred and thirteen);

(iii) coming armed near public meeting (section one hundred and
fourteen);

(iv) lying in wait near public meeting (section one hundred and
fifteen);

(v) seduction of girl under sixteen (Part XIII,, section one hundred
and eighty-one);

(vi) seduction under promise of marriage (section one hundred and
eighty-two) ;

(vii) seduction of a ward, etc. (section one hundred and eighty.
three);

(viii) unlawfully defiling women (section one hundred and eighty.
five);

(ix) parent or guardian procuring defilement of girl (section one
hundred and eighty-six) ;

(x) householders permitting defilement of girls on their premises
(section one hundred and eighty-seven); nor

(d) Af ter the expiration of six months from its commission if the offence
be-

(i) unlawful drilling (Part V., section eighty-seven);

(ii) being unlawfully drilled (section eighty-eight);

(iii) having possession of arms for purposes dangerous to the public
peace (Part VI., section one hundred and two);

(iv) proprietor of newspaper publishing advertisement offering reward
for recovery of stolen property (Part X., section one hundred and fifty-
seven, paragraph d); nor

(e) After the expiration of three months from its commission if the offence
be cruelty to animals under sections five hundred and twelve and five hundred
and thirteen, Part XXXVII. ; nor

(ii) railways violating provisions relating to conveyance of cattle
(Part XXXIX., section five hundred and fourteen);

(iii) refusing peace officer admission to car, etc. (section five hundred
and fifteen) ;

(f) After the expiration of one month from its commission if the offence
be-

(i) improper use of offensive weapons (Part VI., sections one hundred
and three, and one hundred and five to one hundred and eleven inclusive).

2. No person shall be prosecuted, underthe provisions of section sixty-five
or section sixty-nine of this Act, for any overt act of treason expressed or
declared by open and advised speaking unless information of such overt act,
and of the words by which the same was expressed or declared, is given upon
oath to a justice within six days after the words are spoken and a warrant for
the apprehension of the offender is issued within ten days after such informa-
tion is given.



The laying of the information and subsequent proceed-

ings are the corhmencement of the prosecution. So, if a

statute enacts that an offence must be prosecuted within a

certain time, the information must be within that time,

but not necessarily the indictment : R. v. Barret, 1 Salk.

883; R. v. Austin, 1 C. & K. 621; R. v. Kerr, 26 U. O. C.
p. 214, and cases there cited : R. v. Casbolt, 11 Cox, 885;

R. v. Brooks, 1 Den. 217 ; R. v. Smith, L. & C. 131; see

R. v. Carbray, 14 Q. L. R. 223.

In criminal cases it is not necessary for a defendant

relying on a statute of limitation to plead it in bar: sec. 631
It devolves upon the prosecuting power to show by legal

evidence that the prosecution was commenced within the.

statutory period, if the indictment appears to have been

found after the expiration of that period ; Bish. Stat. Cr.

par. 264; R. v. Phillips, R. & R. 369; 1 Chit. 283, 385; even

where the enactment liniting the time is contained in a

clause separate from the clause creating the offence.

In a case of The People v. Santvoord, 9 Cowen 655, the

Supreme Court of New York held that though the crime

appears by the indictment itself to be barred by the statute

of limitation, this is no ground for arresting judgment.

That decision cannot be supported where the statute is

absolute and without restrictions.

Section 117 of c. 8 R. S. C. which limits to one year the

time to prosecute any indictable offence under that Act

does not affect prosecutions under ss. 329 & 503 ante,
though they are mere re-enactments of s. 102 of said c. 8.
Under s. 933 post, the prosecution may be brought under

either of these Acts. So that if brouglit under c. 8, the
limitation is one year. If under the Code, there is no

limitation. The punishment is also not the same in s. 329
as it is s. 102 of c. 8. See remarks under s. 503.

The same for battery committed on a polling day, s-s (e),
s. 263, ante, and s. 77 of c. 8, R. S. C. If indicted under
the latter the punishment is five years, s. 951, post, and
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limitation of time, one year; if under the former, the pun-
ishment is two years, and there is no limitation of time.

ARREST WITHOUT WARRANT. (Amiended).

552. Any one found committing any of the offences mentioned in the
following sections, may be arrested without warrant by any one, that is to
say:

Part IV.-Sections sixty-five, treason; sixty-seven, accessories after the
fact to treason; sixty-eight, sixty-nine and seventy, treasonable offences.
seventy-one, assaults on the Queen; seventy-two, inciting to mutiny.

Part V.-Sections eighty-three, offences respecting the reading of the Riot
Act; eighty-five, riotous destruction of buildings; eighty-six, riotous damage
to buildings.

Part VII.-Sections one hundred and twenty, administering, takng or
procuring the taking of oaths to commit certain crimes ; one hundred and
twenty-one, administering, taking or procuring the taking of other unlawVful
oaths.

Part VIII.-Sections one hundred and twenty-seven, piracy ; one hundred
and twenty-eight, piratical acts; one hundred and twenty-nine, piracy vith
violence.

Part XI.-Sections one hundred and fifty-nine, being at large while under
sentence of imprisonment ; one hundred and sixty-one, breaking prison; one
hundred and sixty-three, escape from custody or f rom prison ; one hundred
and sixty-four, escape from lawful custody.

Part XIII.--Section one hundred and seventy-four, unnatural offence.

Part XVIII.-Sections two hundred and thirty-one, murder ; two hundred
and thirty-two; attempt to murder ; two hundred and thirty-five, being acces.
sory after the fact to murder ; two hundred and thirty-six, manslaughter ; two
hundred and thirty-eight, attempt to commit suicide.

Part XIX.-Sections two hundred and forty one, wounding with intent to
,do bodily harm; two hundred and forty-two, wounding; two hundred and
forty-four, stupefying in order to commit an indictable offence ; two hundred
and forty-seven and two hundred and.forty-eight, injuring or attempting to
injure by explosive substances ; two hundred and fifty, intentionally endanger.
ing persons on railways; two hundred and fifty-one, wantonly endangering
persons on railways ; two hundred and fifty-four, preventing escape froim
wreck.

Part XXI.-Sections two hundred and sixty-seven, rape ; two hundred
and six ty-eight, attempt to commit rape; two hundred and sixty-nine, defiitig
children under fourteen.

Part XXII.-Section two hundred and eighty-one, abduction of a woman.

Part XXV.-Section three hundred and fourteen, receiving property
dishonestly obtained.

Part XXVI.-Sections three hundred and twenty, theft by agent, etc.;
three hundred and fifty-five, bringing into Canada things stolen.

Part XXIX.-Sections three hundred and ninety-eight, aggravated rob-
bery ; three hundred and ninety-nine, robbery ; four hundred, assault with
intent to rob; four hundred and one, stopping the mail; four hundred and
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two, compelling execution of documents by force; four hundred and three,

sending letter demanding with menaces; four hundred and four, demanding

with intent to steal; four hundred and five, extortion by certain threats.

Part XXX.-Sections four hundred and eight, breaking place of worship

ind committing an indictable offence; four hundred and nine, breaking place

of worship with intent to commit an indictable offence; four hundred and

ten, burglary ; four hundred and eleven, housebreaking and committing an

indictable offence ; four hundred and twelve, housebreaking with intent to

coInmit an indictable offence: four hundred and thirteen, breaking shop and

.colnmitting an indictable offence; four hundred and fourteen, breaking shop

with intent to commit an indictable offence ; four hundred and fifteen, being

found in a dwelling house by night; four hundred and sixteen, being armed,

with intent to break a dwelling house; four hundred and seventeen, being

disgouised or in possession of housebreaking instruments.

Part XXXI.-Sections four hundred and twenty-three, forgery ; four

hundred and twenty-four, uttering forged documents ; four hundred and

twenty-five, counterfeiting seals ; four hundred and thirty, possessing forged

bank notes; four hundred and thirty-two, using probate obtained by forgery

or perjury.

Part XXXII.-Sections four hundred and thirty-four, making, having or

using instrument for forgery or uttering forged bond or undertakmng ; four

hundred and thirty-five, counterfeiting stamps; four hundred and thirty-six,

faisifying registers.

Part XXXIV.-Section four hundred and fifty-eight, personation of

certain persons.

Part XXXV.-Sections four hundred and sixty-two, counterfeiting gold

and silver coin ; four hundred and sixty-six, making instruments for coining;

four hundred and sixty-eight, clipping current coin; four hundred and

seventy, possessing clipping of current coin; four hundred and seventy-two,

eounterfeiting copper coin; four hundred and seventy-three, counterfeiting

foreign gold and silver coin; four hundred and seventy-seven, utteringcounter-

feit current coin.

Part XXXVII.-Sections four hundred and eighty-two, arson; four

hundred and eighty-three, attempt to commit arson; four hundred and eighty-

four, setting fire to crops ; four hundred and eighty-five, attempting to set fire

to crops: four hundred and eighty-eight, attempt to damage by explosives ;

four hundred and eighty-nine, mischief on railways ; four hundred and

ninety-two, injuries to electric telegraphs, etc. , four hundred and ninety-

three, wrecking; four hundred and ninety-four, attempting to wreck ; .four
hundred and ninety-five, interfering vith marine signals ; four hundred and

ninety-eight, mischief to mines ; four hundred and ninety-nine, mischief.

2. Any one found committing any of the offences mentioned in the follow-

ing sections, may be arrested without warrait by a peace officer:

Part XXVII.-Sections three hundred and fifty-nine, obtaining by false
pretense; three hundred and sixty, obtaining execution of valuable securities
by fakse pretense.

Part XXXV.-Sections four hundred and sixty-five, exportinit counterfeit
coin; four hundred and seventy-one, possessing counterfeit current coin; four
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hundred and seventy-three, paragraph (b), possessing counterfeit foreign gold

or silver coin ; four hundred and seventy-three, paragraph (d), counterfeiting

foreign copper coin.

Part XXXVII.-Sections four hundred and ninety-seven, cutting booms,
or breaking loose rafts or cribs of timber or saw-logs ; five hundred, atteimpt-

ing to injure or poison cattle.

Part XXXVIII.-Sections five hundred and twelve, cruelty to animais;

five hundred and thirteen, keeping cock-pit.

3. A peace officer may arrest, without warrant, any one whom he finds

committing any offence against this Act, and any person may arrest, without

warrant, any one whom he finds by night committing any offence against this

Act. R. S. C. c. 174, s. 27.

4. Any one may arrest, without warrant, a person whom he, on reasonable

and probable grounds, believes to bave committed an offence and to be escap.

ing from, and to be freshly pursued by, those whom the person arresting, on

reasonable and probable grounds, believes to bave lawful authority to arrest

such person.

5. The owner of any property on or in respect to which any person is

found committing an offence against this Act, or any person authorized by

such owner, may arrest without warrant the person so found, who shall forth,

with be taken before a justice of the peace to be dealt with according to law,

R. S. C. e. 174, s. 24.

6. Any officer inHer Majesty's service, any warrant or petty officer in.the

navy, and any non-commissioned officer of marines may arrest without warrant

any person found committing any of the offences mentioned in section one

hundred and nirieteen of this Act.

7. Any peace officer may, without a warrant, take intocustody any person

whom ho finds Iying or loitering in any highway, yard or other place during

the night, and whom he has good cause to suspect of having committed, or

being about to commit, any indictable offence, and may detain such person

until he can be brought before a justice of the peace, to be dealt with accord.

ing to law ;

(a) No person who bas been so apprehended shall be detained after noon

of the following day without being brought before a justice of the peace.

R. S. C. c. 174. s. 28.

Section 26, R. S. C. c. 174, has not been re-enacted. It

authorized any one to arrest any person offering stolen pro.

perty for sale. The insertion of the words " against this

Act " in s-ss. 3 & 5 is a gross error. S-s. 2 is a redundaut

enactment ; it is covered by s-s. 3. This Code is silent as

to the cases where a peace officer, or any one, is bouncd to

arrest an offender.

Sections 16 to 44, ante, are enactments concerning arrests

generally. "Night " and " peace officer " defined, s. 8.



ARREST WITHOUT WARRANT.

Prisoner arrested and detained upon a telegram from

persons in France and England: Kolligs, in re, 6 R. L. 213;

see R. v. McHolme, 8 P. R. (Ont.) 452.

" At common law, if a constable or peace officer sees any
person committing a felony, he not only may, but he must

and is bound to apprehend the offeiider. And not only a.
constable or peace officer, but " all persons who are present
when a felony is committed, or a dangerous wound given,
are bound to apprehend the offender, on pain of being fined
and imprisoned for their neglect, unless they were under

age at the time: (2 Hawk. 115); and it is the duty of all

persons to arrest without warrant any person attempting to
commit a felony; (R. v. Hunt, 1 Moo. 93; R. v. Howarth,
i Moo. 207). So any person may arrest another for the
purpose of putting a stop to a breach of the peace com-

mitted in bis presence : 2 Hawk. P. C. 115 ; 1 Burn, 295,
299). A peace officer may arrest any person without,
arrant, on a reasonable suspicion of felony, thougli that

doctrine does not extend to misdemeanours. And even a
private person has that right. But there is a distinction

between a private person and a constable as to the power
to arrest any one upon suspicion of having committed a
felony, which is thus stated by Lord Tenterden, C.J., in

Beckwith v. Philby, 6 B. & C. 635."

"In order to justify a private person in causing the
imprisonment of a person, he must not only make out a
reasonable ground of suspicion, but lie must prove that a
felony has been actually committed : (see Ashley v. Dundas,
5 0. S. (Ont.) 749); whereas a constable, having reasonable
ground to suspect that a felony has been committed, is
authorized to detain the party suspected until inquiry can
be made by the proper authorities: (see McKenzie v. Gibson,
8 U. C. Q. B. 100.) This distinction is perfectly settled.
The rule as to private persons was so stated by Genney, in
the Year Book, 9 Edw. IV. already mentioned, and has been
fully settled ever since the case of Ledwith v. Catchpole,
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(Cald. 291, A. D. 1783);" Greaves, on arrest without war-
rant: see Murphy v. Eills, 2 Han. (N. B.) 347.

It has been contended that at common law any private
person may also arrest a person found cobmnitting a misde.
meanour. This doctrine having been denied, in England, by
a correspondent of the Times, Mr. Greaves published, on the
question, an article, (Appendix to Greaves' Crin. Acts> too
long for insertion here, but from which the following
extracts give fully the author's views on the question :-

" On these authorities it seems to be perfectly clear that
any private person may lawfully apprehend any person
whom he may catch in the attempt to commit any felony,
and take him before a justice to be dealt with according to-
law."

"I have now adduced abundantly sufficient authorities
to prove that the general assertion in the paper (in the
Times), that 'a private individual is not justified in arrest.
ing without a warrant a person found committing a misde-
meanour' cannot be supported. On the contrary, those
authorities very strongly tend to show that any private
individual may arrest any person whom he catches com-
mitting any misdemeanour. It is quite true that I have
been unable to find any express authority which goes to
that extent; but it must be remembered that where the
question turns on some common law rule, there never can
have been any authority to lay down any general rule;
each case must necessarily be a single instance of a par.
ticular class; and, as in larceny, notwithstanding the vast
number of cases which have been decided, no complete
definition of the offence has ever yet been given by any
binding authority, so in the present case we must not be
surprised if we find no general rule established."

"But when we tind that ail misdemeanours are of the
same class ; that it is impossible to distinguish in any
satisfactory way between one and another, and that in the

only case (Fox v. Gaunt) where such a distinction was
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attempted, the court at once repudiated it ; and when, on
the question whether a party indicted for a misdemeanour

was entitled to be discharged on habeas corpus, Lord Tent-

erden, C.J., said, in delivering the judgment of the court,
'I do not know how for this purpose, to distinguish between

one class of crimes and another. It bas been urged that the

same principle will warrant an arrest in the case of a com-

mon assault. That certainly will follow: Ex parte Scott,

9 B. & C. 446. And when, above all, the same broad prin-

ciple that it is for the common good that all offenders should

be arrested, applies to every misdemeanour, and that prin-

ciple bas been the foundation of the decision from the

earliest times, and was the ground on which Timothy v.

Simpson was decided ; the only reasonable conclusion

seems to be that the power to arrest applies to all misde-

meanours alike, wherever the defendant is caught in the

act."

It has been held that where a statute gives a power to

arrest a person found conmitting an ofence, he must be

taken in the act, or in such continuous pursuit that from

the finding until the apprehension, the circumstances con-

stitute one transaction : R. v. Howarth, 1 Moo. 207 ; Roberts

v. Orchard, 2 H. & C. 769 ; and therefore, if he was found

ii the next field with property in his possession suspected

to be stolen out of the adjoining one, it is not sufficient:

B. v. Curran, 3 C. & P. 397; but if seen committing the

offence it is enough, if the apprehension is on quick pur-

suit: Hanway v. Boultbee, 4 G. & P. 350. The person

must be immediately apprehended; therefore, probably, the

next day would not be soon enough, though the lapse of

time necessary to send for assistance would be allowable:

Morris v. Wise, 2 F. & F. 51; but an interval of three

hours between the commission of the offence ·and the dis-

covery and commencement of pursuit is too long to justify

an arrest without warrant under these statutes: Downing

v. Capel, 36 L. J. M. C. 97.
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The person must be forthwith taken before a neigh.

bouring justice, and, therefore, it is not complying with the

statute to take him to the prosecutor's house first, though

only half a mile out of the way : Morris v. Wise, 2 F. &

F. 51; unless, indeed, it were in the night time, and then

he might probably be kept in such a place until the morn.

ing: R. v. Hunt, 1 Moo. 93.

But no person can, in general, be apprehended without

warrant for a mere misdemeanour not attended with a

breacli of the peace, as perjury or libel: King v. Poe, 80

J. P. 178; and a private individual cannot arrest another,
without warrant, on the ground of suspicion of his having

been guilty of a misdemeanour'; nor can, in this case, con-

stables and peace officers: Mathews v. Biddulph, 4 Scott,
N. R. 54; Fox v. Gaunt, 3 B. & Ad. 798 ; Griffin v. Cole-

man, 4 H. & N. 265. Neither can any person, not even a

constable, arrest a person without a warrant on a charge of
misdemeanour ; R. v. Curvan, i Moo. 132; R. v. Phelps,
Car. & M. 180; R. v. Chapman, 12 Cox, 4; Codd v. Cabe,
13 Cox, 202; except when such person is found committing

the offence by the person making the arrest in the cases,

as, ante, where the statute specially authorizes him to do

so. And though any person can make an arrest to prevent

a breach of the peace, or put down a riot or an affray, yet,
after the offence is over, even a constable cannot apprehend

auy person guilty of it, unless there is danger of its renew-

al : Price v. Seeley, 10 C. & F. 28 ; Baynes v. Brewster, 2

Q. B. 375; Derecourt v. Corbishley, 5 E. & B. 188; Tim-

othy v. Simpson, 1 C. M. & R. 757 : R. v. Walker, Dears.

358. In R. v. Light, Dears. & B. 332, it appeared that the

constable, while standing outside the defendant's house,

saw him take up a shovel and hold it in a threatening

attitude over his wife's head, and beard him at the time

say, "If it was not for the policeman outside I would split

your head open; " that in about twenty minutes afterwards

the defendant left his house, after saying that he would
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leave his wife altogether, and was taken into custody by
the constable, who had no warrant, when he had proceeded

a short distance in the direction of his father's residence ;

the prisoner resisted and assaulted the constable, for which

he was tried and found guilty, and, upon a case reserved,
the judges held that the conviction was right, and that the

constable had the right to apprehend the defendant. "A
constable, as conservator of the peace," said Williams, J.,
-, bas authority, equally with all the rest of Her Majesty's

subjects, to apprehend a man where there is reasonable
ground to believe that a breach of the peace will be com-

mitted; and it is quite settled that where he has witnessed

an assault he may apprehend as soon after as he conve-

niently can. He had a right to apprehend the prisoner

and detain him until he was taken before justices, to be

dealt with according to law. He had a right to take him,
not only to prevent a further breach of the peace, but also

that he might be dealt with according to law in respect of

the assault which he had so recently seen him commit."

Arrest, without warrant, for contempt of court.-Judges

of courts of record have power to commit to the custody of

their officer, sedente curia, by oral command, without any

warrant made at the time: Kemp v. Neville, 10 C. B. N. S.
523. This proceeds upon the ground that there is in con-

templation of law a record of such commitment, which

record may be drawn up when necessary: Watson v. Bodell,
14 M. & W. 57; 1 Burn, 293 ; for the like reason no war-
rant is required for the execution of sentence of death : 2

Hale, 408. If a contempt be committed in the face of a

court, as by rude and contumelious behaviour, by obstinacy,
perverseness, or prevarication, by breach of the peace or
.any wilful disturbance whatever, the judge may order the

offender to be instantly, without any warrant, apprehended
and imprisoned, at his, the judge's, diseretion, withoïût any
further proof or examination: 2 Hawk. 221; Cropper v.
Ilorton, 8 D. & R. 166 ; R. v. James, 1 D. & B. 559;
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but the commitment must be for a time certain, and if
by a justice of the peace, for a contempt of himself in
his office, it must be by warrant in writing: Mayhew v.
Locke, 2 Marsh. 377, 7 Taun. 63 ; and the jurisdiction
with regard to contempt, which belongs to inferior courts,
and in particular to the county court, is confined to con-
tempts committed in the court itself: Ex parte Joliffe, 42
L. J. Q. B. 121. This last case rests principally on the
9 & 10 V. c. 96 (Imp.), which gives to county courts power to
commit for contempt coinmüitted in face of the court, but
is silent as to contempt committed out of court : see 4
Stephens' Com. 341 ; R. v. Lefroy, L. R. 8 Q. B. 134.

Tine, place an ncmanner of arrest.-A person charged
on a criminal account may be apprehended at any time
in the day or night. The 29 Car. 2, c. 7, s. 6, prohibited
arrests on Sundays, except in cases of treasons, felonies and
breaches of the peace, but now warrant of a·rest for any in.
dictable offence may be exeeuted on a Sunday: see s. 564,
post. No place affords protection to offenders against the
criminal law, and they .may be arrested anywhere, and
wherever they may be: Bacon's Abr. Verb. Trespass.

As to the manner of arresting without warrant by a
private person, he is bound, previously to the arrest, to
notify to the party the cause for which he arrests, and to
require him to submit ; but such notification is not neces-
sary where the party is in the actual commission of the
offence, or where fresh pursuit is made after any such
offender, who, being disturbed, makes his escape; so a
constable arresting without warrant is bound to notify his
authority for such arrest, unless the offender be otherwise
acquainted with it, except, as in the case of private
individuals, where the offender is arrested in the actual
commission of the offence, or on fresh pursuit: R. v.

Howarth, 1 Moo. 207.

If a felony be committed, or a felon fly from justice, or

a dangerous wound be given, it is the duty of every man
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to use bis best endeavours for preventing an escape, and
if, in the pursuit, the felon be killed where he cannot be
otherwise overtaken, the homicide is justifiable. This rule
is not confined to those who are present so as to have
ocular proof of the fact, or to those who first come to the
knowledge of it, for if ·in these cases fresh pursuit be made
the persons who join in aid of those who began the pursuit
are under the same protection of the law. But if he may
be taken in any case without such severity, it is, at least,
manslaughter in him who kills, and the jury ought to
inquire whether it were done of necessity or not : 1 East,
P. C. 298; but this is not extended to cases of misde-

meanour or arrest in civil proceedings, thouglh in a case of

riot or affray, if a person interposing to part the comba-

tants, giving notice to them of his friendly intention, should
be assaulted by them or either of them and in the struggle
should happen to kill, this will be, justifiable homicide :
Fost. 272.. However, supposing a felony to have been
actually committed, but not by the person suspected and.
pursued, the law does not afford the same indemnity toý
such as of their own accord, or upon mistakeninformation
that a felony had been committed, engage in the Vursuit,
how probable soever the suspicion may be; but constables
acting on reasonable suspicion of felony are justified in
proceeding to such extremities when a private person may
not be; but the constable must know, or at least have
reasonable ground for suspecting, that a felony bas been
committed; for a constable was convicted of shooting at a
man, with intent to do him some grievous bodily harm,
whom he saw carrying wood out of a copse which ho had
been employed to watch, and who, by running away, would
have escaped if ho had not fired, for unless the man had
been previously summarily convicted for the same offence
he had not committed a felony, and though ho had been
so previously convicted the constable was not aware of it.
And the conviction was affirmed by the court of crown
cases reserved. " We all think the conviction right," said

CRIM. LAw-40
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Pollock, C.B., " the prisoner was not justified in firing at
Waters, because the fact that Waters was committing a
felony was not known to the prisoner at the time: R. v.
Dadson, 2 Den. 35.

What was an "immediate arrest " under ss. 24 & 25
of the repealed statute, was a question for the jury: Griffith
v. Taylor, 2 C. P. D. 194.

On the clause corresponding to s. 26, of the repealed
statute, Greaves says:

"As to what constitutes a reasonable cause, in such

cases, depends very much on the particular facts and cir-
cumstances in each instance ; the general rule being that
the grounds must be such that any reasonable person,
:acting without passion or prejudice, would fairly have sus-
pected the party arrested of being the person who com-
nmitted the offence, though the words of the statute seem to
authorize the apprehension of the person offering, whether
Jhe be suspected or not : Allen v. Wright, 8 C. & P. 522.
A bare surmise or suspicion is plainly insufficient : Leete
v. Hart, 37 L. J. C. P. 157 ; Davis v. Russell, 5 Bing.
354.,,

These cases apply to s-s. 4 of s. 552.
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PART XLIV.

COMPELLING APPEARANCE OF ACCUSED BEFORE JUSTICE. (Amiendcd.)

553. For the purposes of this Act, the following provisions shall have

effect with respect to the jurisdiction of justices:

(a) Where the offence is committed in any water, tidal or other, between

two or more magisterial jurisdictions, such offence may be considered as hav-

ing been committed in either of such jurisdictions. R. S. C. c. 174, s. 11.

(b) Where the offence is committed on the boundary of two or more

magisterial jurisdictions, or within the distance of isve hundred yards from

any such boundary, or is begun within one nagisterial jurisdiction and

completed within another, such offence nay be considered as having been

committed in any one of such jurisdictions. R. S. C. c. 174, s. 10 ;

(c) Where the offence is committed on or in respect to a mail, or a person

conveying a port letter bag, post letter or anything sent by post, or on any

person, or in respect of any property, in or upon any vehicle employed in a

journey, or on board any vessel employed on any navigable river, canal or

other inland navigation, the person accused shall be considered as having com-

mitted such offence in any magisterial jurisdiction through which such vehicle

or vessel passed in the course of the journey or voyage during which the

offence was committed : and where the centre or other part of the road, or any

navigable river, canal or other inland navigation along which the vehicle or

vessel passed in the course of such journey or voyage, is the boundary of two

or more magisterial jurisdictions, the person accused of having committed the

offence may be considered as having committed it in any one of such jurisdic-

tions. R. S. C. c. 174, ss. 11-12, and c. 35, s. 110.

Sub-section (b) is taken from the 7 Geo. IV., c. 64,
s. 12 of the Imperial Acts, with the. substitution of five

hundred yards for one mile.

That distance is to be measured in a direct line from

the border, and nlot by the nearest road : R. v. Wood, 5
Jur. 225.

This clause does not enable the prosecutor to lay the

offence in one county and try it in the other, but only to

lay and try it in either: R. v. Mitchell, 2 Q. B. 636. See

also on this clause: R. v. Jones, 1 Den. 551 ; R. v. Leech,

Dears. 642.

Murder, like all other offences, must regularly, accord-

ing to the common law, be inquired of in the county in



which it was committed. It appears, however, to have
been a matter of doubt at the common law whether, when
a man died in one coninty of a stroke received in another,
the offence could be considered as having been completely
committed in either county; but by the 2 & 3 Edw. VI. c. 24,
s. 2, it was enacted that the trial should be in the county
where the death happened.

Under the said s-s. (b), where the blow is given in one

county, and the death takes place in another, the trial may
be in either of these counties : 1 Russ. 753. This applies
to coroners, when a felony has been committed, but not
when the death is the result of an accident : R. v. Great
Western Railway Company, 3 Q. B. 333 and note by
Greaves, 1 Russ. 754; R. v. Grand Junction R. Co., il
A. & E. 128.

Sub-section (c) is taken from the 7 Geo. IV. c. 64,
s. 13, of the Imperial Statutes.

This enactment is not confined in its operation to the

carriages of common carriers or to public conveyances, but
if property is stolen from any carriage employed on any
journey the offender may, by virtue of the above section,
be tried in any county through any part whereof such car-
riage shall have passed in the course of the journey during
which such offence shall have been committed: R. v. Sharpe,
Dears. 415.

As to the effect of the words " iii or upon " in this sec-
tion, see R. v. Sharpe, 2 Lewin 233.

Where the evidence is consistent with the fact of an

article having been abstfacted from a railway carriage,

either in the course of the- journey through the county of

A., or after its arrival at its ultimate destination in the

county of B., and the prisoner is indicted under the above

section, the case must go to the jury, who are to say whether

they are satisfied that the larceny was committed in the

course of the journey or afterwards: R. v. Pierce, 6 Cox,

117.
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WHEN JUSTICE MAY COMPEL APPEARANCE.

554. Every justice may issue a warrant or summons as hereinafter

nentioned to compel the attendance of an accused person before him, for the

purpose of preliminary inquiry in any of the following cases:

(a) If such person is accused of having committed in any place wchatever an

indictable offence triable in the province in which such justice resides. and is,

or is suspected to be, within the limits over which such justice has jurisdiction,

or resides or is suspected to reside within such limits ;

(b) If such person, wherever he may be, is accused of having conmitted an

indictable offence within such limits;

(c) If such person is alleged to have anywhere unlawfully received property

which was unlawfully obtained within such limits ;

(d) if suchpersot has in his pOSsession, w'ithin such limits, any stolen proper-ty.

What are the offences committed out of a province that

are triable in that province ? This Code does not say.

OFFENCES IN CERTAIN PARTS OF ONTARIO.

555. All offences committed in any of the unorganized tracts of country

in the province of Ontario, including lakes, rivers and other waters therein,

not embraced within the limits of any organized county, or within any provi-

sional judicial district, may be laid and charged to have been committed and

may be inquired of, tried and punished within any county of such province;

and such offences shall be within the jurisdiction of any court having jurisdic-

tion over offences of the like nature committed within the limits of such

county, before which court such offences may be prosecuted ; and such court

shall proceed therein to trial, judgment and execution or other punishment

for such offence, in the same manner as if such offence had been committed

within the county wherô such trial is had.

2. When any provisional judicial district or new county is formed and

established in any of such uînorganized tracte, all offences committed within

the limits of such provisional judicial district or new county, shall be inquired

of, tried and punished within the saine, in like manner as such offences would

have been inquired of, tried and punished if this section had not been passed.

3. Any person accused or convicted of any offence in any such provisional

district may be committed to any common gaol in the province of Ontario ;

and the constable or other officer having charge of such person and intrusted

with his conveyance to any such common gaol, may pass through any counîty

in such province with such person in his custody ; and the keeper of the

common gaol of any county in such province in which it is found necessary to

lodge for safe keeping any such person so being conveyed through such county

in custody, shall receive such person and safely keep and detain haim in such

common gaol for such period as is reasonable or necessary ; and the keeper of

any common gaol in such province, to which any such person is conmmitted as

aforesaid, shall receive such person and s'afely keep and detain him in such,

common gaol under his custody until discharged in due course of law, or bailed

in cases in which bail nay by law be taken. R. S. C. c. 174, s. 14.



OFFENCES IN GASPE.

556. Whenever any offence is committed in the district of Gaspe, the

offender, if committed to gaol before trial, may be committed to the common

gaol of the county in which the offence was comniitted, or may, in law, be
deemed to have been committed, and if tried before the Court of Queen's

Bench, he shall be so tried at the sitting of such court held in the county to the

gaol of which he has been committed, and if imprisoned in the common gaol
after trial he shall be so imprisoned in the common gaol of the county in which

he has been tried. R. S. C. c. 174, s. 15.

OFFENCES COMMITTED OUT OF JURISDICTION. (Amended).

557. The preliminary inquiry may be held either by one justice or by
more justices than one : Provided that if the accused person is brought before
any justice charged with an offence committed out of the limnits of the juris.
diction of such justice, such justice may, after hearing both sides, order the

accused at any stage of the inquiry to be taken by a constable before some
justice havingjurisdiction in the place where the offence was committed. The

justice so ordering shall give a warrant for that purpose to a constable, which

may be in the form A in schedule one hereto, or to the like effect, and
shall deliver to such constable the information, depositions and recognizanices

if any taken under the provisions of this Act, to be delivered to the justice

before whom the accused person is ttu be taken, and such depositions and
recognizances shall be treated to all intents as if they had been taken by the

last-mentioned justice.

2. Upon the constable delivering to the justice the warrant, information,
if any, depositions and recognizances, and proving on oath or affirmation, the

handwriting of the justice who has subscribed the same, such justice, before

whom the accused is produced, shall thereupon furnish such constable wsvith a

receipt or certificate in the form B in schedule one hereto, of his having

received from him the body of the accused, together with the warrant, infor.

mation, if any, depositions and recognizances, and of his havmg proved to

him, upon oath or affirmation, the handwriting of the justice who issued the

warrant.

4. If such justice does not commit the accused for trial, or hold hime to

bail, the recognizances taken before the first mentioned justice shall be voii.

A.-- (Section 557.)

WARRANT TO CONVEY BEFORE A ,JUSTICE OF ANOTHER
COUNTY.

Canada,
Province of , -

County of .

Whereas information upon oath was this day made before

the undersigned that A. B. of on the day of

, in the year , at , in the county of

(state the charge.)
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And whereas I have taken the deposition of X. Y. as to the

said offence.

And whereas the charge is of an offence committed in the

county of

This is to command you to convey the said (name of accused),

of , before some justice of the last-mentioned county,

near the above place, and to deliver to him this warrant and the

said deposition.

Dated at , in the said county of , this

day of in the year

J. S.,

J. P., (Name of county,)

-To of

B.-(Section 557.)

RECEIPT TO BE GIVEN TO THE CONSTABLE BY THE JUSTICE
FOR THE COUNTY IN WHICII THE OFFENCE WAS

COMMITTED.

Canada,

Province of
County of

,'j

I, J. L., a justice of the peace in and for the county of

, hereby certify that W. T., peace officufof the county

of , has, on this day of , in the year

, by virtue of and in obedience to a warrant of J. S.,

Esquire, a justice of the peace in and for the county of

produced before me one A. B., charged before the said J. S. with

having (etc., stating shortly the qlbnce), and delivered hin into the

custody of by my direction, to answer to the said

charge, and further to be dealt with according to law, and has

also delivered unto me the said warrant, together with the infor-

mation (if any) in that behalf, and the deposition (s) of C. D.

(and of ), in said warrant mentioned, and that he lias

also proved to me, upon oath, the handwritiug of the said J. S.

subscribed to the same.

Dated the day and year first above mentioned, at

in the said county of

J. L.,

J. P., (Name of county.)

631sec. 557]1 PRELIMINARY INQUIRY.
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INFORMATION.

5. Any one who, upon reasonable or probable grounds, believes that

any person has committed an indictable offence against this Act may maake a

complaint or lay an information in writing and under oath before any magis.

trate or justice of the peace having jurisdiction to issue a warrant or summnons

against such accused person in respect of such offence.

2. Such complaint or information may be in the form C. in schedule one

hereto, or to the like effect.

The words " against this Act " are a grave mistake.

As to a warrant see s. 563.

C.-(Section 558.)

INFORMATION AND COMPLAINT FOR AN INDICTABLE
OFFENCE.

Canada,
Province of,
County of .

The information and complaint of C. D. of ,(yeo.

man), taken this day of , in the year

before the undersigned (one) of Her Majesty's justices of

the peace in and for the said county of , who saith that

(etc., stating the og#'nce).

Sworn before (me), the day and year first above men-

tioned, at
J. S.,

J. P.,.(Nasne of couinty).

HEARING ON INFORMATION.

559. Upon receiving any such complaint or information the justice

shall hear and consider the allegations of the complainant, and if of opinion

that a case for so doing is made out he shall issue i summons, or warrant, as

the case may be, in manner hereinafter mentioned ; aüd suci justice sloSiot

refuse to issue such swamnrons or warrant only because the allcged offence is one

for which an ofender may bc arrested wvithout warant. R. S. C. c. 174, s. 30.

OFFENCES COMMITTED ON THE HIGH SEAS.

560. Whenever any indictable offence is committed on the high seas, or

in any creek, harbour, haven or other place in which the Admiralty of Eng-

land have or claim to have jurisdiction, and whenever any offence is comnmitted

on land beyond the seas for which an indictment may be preferrel or the

offender may be arrested in Canada, any justice for any territorial division in

which any person charged with, or suspected of, having committed any such

offence is or is suspected to be, may issue his warrant, in the form D in

schedule one hereto, or to the like effect to apprehend such person, to be dealt

with as herein and hereby directed. R. S. C. c. 174, s. 32.



"Beyond the seas " in England, means outside of the

realm. The words have been recopied here from the Eng-
lisb Act to mean outside of Canada, it must be assumed.
It May be that the United States are beyond the seas in

the construction of this enactment: La'ne v. Bennet, 1 M.
& W. 70; Ruckmaboye v. Lulloobhoy Mottichund, 8 Moo.
P. C. 4; Davie v. Briggs, 97 U. S. 628. But it would have

been better to say "outside of Canada."

This enactment assumes that there are offences com-
nitted on land beyond the seas that are indictable in Canada.

What these offences are, and under what circumstances

they are indictable in Canada, is not to be found in the

Code. Likewise for offences committed within'the jurisdic-
tion of the Admiralty, the Code is silent as to Canada's

jurisdiction. Sections 8 & 9 of c. 174, R. S. C. are. re-

pealed, and probably intended to be covered by s. 640: sed

qucere?

D.-(Section 560.)

WARRANT TO APPREIIEND A PERSON CHARGED WITH AN
INDICTABLE OFFENCE ON THE HIGH SEAS

OR ABROAD.

For oj'ences committed on the high seas t/e warrant may be the

sane as in ordinary cases, but describing the of'ence to have been coin-

mittedI "on the high seas, dut of the body of any district or
county of Canada and within the jurisdiction of the Admiralty
of England."

For o#'ences committed abroad, for iwhich the parties may be

indicted in Panada, the warrant also may be the same as in ordinary

cases, but describing the.o/fence to have beeni committed " on land out

of Canada, to wit : at in the Kingdom of , or,
at , in the Island of , in the West Indies, oi

at ,iln the East Indies," or as the case may be.

ARREST OF SUSPECTED DESERTERS.

561. Every one who is reasonably suspected of being a deserter fron

Her Majesty's service may be apprehended and brought for examination

before any justice of the peace, and if it appears that he is a deserter he shall

be confined in gaol until clained by the nilitary or naval authorities, or pro-

ceeded against according to law. R. S. C. c. 169, s. 6.

683,'Sec. 561] PRELIMINARY INQUIRY.



2. No one shall break open any building to search for a deserter unless he
has obtained a warrant for that purpose from a justice of the peace,--such

warrant to be founded on affidavit that there is reason to believe that the

deserter is concealed in such building, and that admittance has been demanded
and refused; and every one who resists the execution of any such warrant
shall incur a penalty of eighty dollars, recoverable on summary conviction in
like manner as other penalties under this Act. R. S. C. c. 169, s. 7.

Section 9 of c. 169, R. S. C. is unrepealed.

Sau3roNS.

562. Every summons issued by a justice under this Act shall be directed
to the accused, and shall require him to appear at a time and place to be
therein mentioned. Such sumnons may be in the form E in schedule one
hereto, or to the like effect. No summons shall be signed ie blank.

2. Every such summons shall be served by a constable or other peace
officer upon the person to whomc it is directed, either by delivering it to him
personally or, if such person cannot conveniently be met with, by leaving it
for him at his last or nost usual place of abode swit/h sone ininate therc f appar.
ently not u;uder sixteen years of age.

3. The service of any such sunnons may be proved by the oral testimiony
of the person effecting the saine or by the a«f/ìd«vit of such persou prphrtiy to

be menoe
7 

bcfore a justice. R. S. C. c. 174, ss. 40, 41 & 42.

E.-(Section 562.)

SUMMONS TO A PERSON CHARGED WITH AN INDICTABLE
OFFENCE.

Canada,

Province of
County of .

To A. B. of , (labourer)

Whereas you have this day been charged before the under-
signed , a justice of the peace in and for the said
county of 'for that you on , at

(statine/ shortly the of/eince) : These are therefore to conmîand you,
in Her Majesty's naine, to be and appear before (mue) on ,
at o'clock in the (fore) noon, at , or before suclh
other justice or justices of the peace for the sane county of
as shal then be there, to answer to the said charge, and to be
further deaIt with according to law. Herein fail ntot.

Given under (mny) hand and seal, this day of
in the year , at , in the county aforesaid.

J. S., [SEAL.]

J. P.., (Name of couinty.)

PROCEIDURE. [Sec. 562
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WARRANT OF APPREHENSION.

563. The warrant issued by a justice for the apprehension of the person

against whom an information or complaint has been laid, as provided in section

five hundred and fifty-eight, may be in the form F in schedule one hereto, or to

the hlke effect. No such warrant shall bc signed in blank.

2. Every such warrant shall be under the hand and seal of the justice

issuing the same, and may be directed, either to any constable by name, or to

such constable and all other constables within the territorial jurisdiction of the

justice issuing it, or generally to all constables within such jurisdiction.

3. The warrant shall state shortly the offence for which it is issued, and

shall name or otherwise describe the offender, and it shall order the officer or

officers to whom it is directed to apprehend the offender and bring him before

the justice or justices issuing the warrant, or before fomie other justice or

justices to answer to the charge contained in the said information or com-

plaint, and to be further dealt with according to law. It shall not be necessary

to make such warrant returnable at any particular time, but the same shall

remain in force until it is executed.

4. The fact that a summons has been issued shall not prevent any justice

froi issuing such warrant at. any tirne before or after the time mentioned in

the snnons for the appearance of the accused ; and where the service of the

sumninons has been proved and the accused does not appear, or when it appears

that the Jusmmons cannot be served, the warrant (form G) may issue. R. S. C.

c. 174, ss. 31, 43, 44 & 46.

F.-(Section 563.)

WARRANT IN THE FIRST INSTANCE TO APPREHENt A PER-
SON CHARGED WITH AN INDICTABLE OFFENCE.

Canada,
Province of
County of

To all or any of the constables and other peace officers in the

said county of .

Whereas A. B. of , (labourer), has this day been

charged upon oath before the undersigned , a justice of

the peace in and for the said county of , for that he,

on , at , did (etc., stating shortl! the o :ee)

These are therefore to conmand you, in Her Majesty's naine,

forthwith to apprehend the said A. B., and to bring hin before

(me) (or some other justice of the peace in and for the said

county of ), to answer unto the said charge, and to be

further dealt with according to law.

Given under (my) hand and seal, this day of

in the year , at , in the county aforesaid.

J. S., [SEAL.]

J. P,, (Nam'e of Couonty.)

,Sec. 563]



G.-(Sction 563.)
WARRANT WHEN THE SUMMONS IS DISOBEYED.

Canada,)
Province of
County of .

To all or any of the constables and other peace officers in the

said county of

Whereas on the day of , (instant or last

past) A. B., of , was charged before (me or us,) the

undersigned (or name the justice orjustices, or as the case may be),

(a) justice of the peace in and for the said county of

for that (etc., as in the swnnons); and whereas I (or he the said

justice of the peace, or we or they the said justices of the peace

did then issue (my, our, his or their) summnons to the said A. B.,
commanding him, in Her Majesty's naine, to be and appear

before (me) on at -n'clock in the (fore) noon,
at , or before such other justice or justices of the

peace as should then be there, to answer to the said charge and

to be further deait with according to law ; and whereas the said

A. B. has neglected to be or appear at the time and pla'ce

appointed in and by the said suinmons, although it bas now

been proved to (me) upon oath that the said summons was duly

served upon the said A. B. ; These are therefore to command

you in Her Majesty's name, forthwith to apprehend the said

A. B., and to bring him before (me) or some other justice of the

peace in and for the said county of , to answer the said

charge, and to be further deaIt with according to law.

Given under (my) hand and seal, this day qf

in the year , at , in the county aforesaid.

J. S., [SEAL.]

J. P., (Name of county.)

EXFCUTION.OF WARRANT.

564. Every such warrant may be executed by arresting the accused
wherever he is found in the territorial jurisdiction of the justice by whom it is
issued,, or in the case of fresh pursuit, at any place in an adjoining territorial
division within seven miles of the border of the first-mentioned division.
R. S. C. c. 174, ss. 47 & 48.

2. Every such warrant may be executed by any constable named therein,
or by any one of the constables to whom it is directed, whether or not the

PROCEDURE. [Sec. 564
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place in which it ie to be executed is. within the place for which he is a
constable.

3. Every warrant authorized by this Act may be issued and executed on a
Sunday or statutory holiday. R. S. C. c. 174, ss. 37, 47 & 48.

The words " by this Act'" are wrong ; they constitute a
limitation that clearly was not intended.

PROCEEDING WHEN ACCUSED IS OUT OF THE JURSDICTION.

565. If the person against whon any warrant has been issued cannot be
found within the jurisdiction of the justice by whom the same was issued, but
is or is suspected to be in any other part of Canada, any justice within whose

jurisdiction he is or is suspected to be, upon proof being made on oath or

affirmation of the handwriting of the justice who issued the same, shall make
an.epdorsement on the warrant, signed with.his name, authorizing the execu-

tion thereof within his jurisdiction ; and such endorsenent shall be sufficient

authority to the person bringing such warrant, and to all other persons to

whoni the same was originally directed, and also to all constables. of the.

territorial division where the warrant lias been so endorsed, to execute the

sanie therein and to carry the person against whom the 'varrant issued, when

apprehended, before the justice who issued the warrant, or before some other
justice for the same territorial division. Such endorsement may be in the form

H. in schedule one hereto. R. S. C. c. 174, s. 49.

H.-(Sec(tionl 565.)
ENDORSEMENT IN BACKING A WARRANT.

Canada, a
Province of , -
County of . J

Whereas proof upon oath has this day been made before

me ,·a justice of the peace in and for the said county of
that the name of J. S. to the within warrant sub-

scribed, is of the handwriting of the justice of the peace within

mentioned: I do therefore hereby authorize W. T..who brings

to me this warrant and all other persons to whom this warrant

was orignally directed, or by whom it may be lawfully exe-

cuted, and also all peace officers of the said county of

to execute the same within the said last mentioned county.

Given under my hand, this day of , in the

year, at , in the county aforesaid.

J. L..

J. P., (Name of county.)



DISPOSAL OF PERSON SO ARRESTED.

566. If the prosecutor or any of the witnesses for the prosecution are in
the territorial division where such person bas been apprehended uplon a war.

rant endorsed as provided in the last preceding section the constable or other

person or persons who have appirelhended hin nay, if so directed by the justice
endorsing the warrant, take himsa before such justice, or before sone otier

justice for the saine territorial division ; and the said justice May thereupon

take the examination of such prosecutor or witnesses, and proceed in every
respect as if ie had hunself issued the warrant. R. S. C. c. 174, s. 50.

DISPOSAL OF PERsoN APPaEHNF.DED. (XCV).

567. When any person is arrested uipon a warrant lae shall, excelpt in

the case pbrovided for in the next preceding section, be brouglt as soon as is

practicable before the justice who issued it or soine other justice for the cssme

territorial division, and suach justice shall either psroceed with the inquiry or

postonse it to a future tune, in whici latter case ho shall either conunasit the
accused pserson to isropser custody or admit hian to bail or permit hii to be at
lar;e' on his ôwn recognizanace according to the provisions lereinafter con-

tainsed.-

CORaONERo'S INQUISITION. (Ye'r).

568. Every coroner, upion any inquisition taken before him wherebiy

any person is charged with manaslaugiter or imurder, shall (if the psersons or

Iersons, or either of themn, affected by ssuch verdict or finding be not already
ciarged witi the said offeice befure a nagistrate or justice), by warrant

uiiler iis hanld, direct that suci person be taken into custo ly and( be conveyed,

with all convenieit speed, before a maigistrate or justice ; or such coroner

-may direct suchli erson to enter inato a recognizance before hima, witih or with.

out a surety or sureties, to api-ar before a nagistrate or justice. In either

ca<e, it shall be the duty of the coroner to transmit to such agitrate or

justice the depositions taken before himsa in the mlatter. Upîson any suhli person

being broîgit or apspearing befoire any scth ningistrate -or justice. he shall

piroceed in all respsects as though such person lad been brougit or iad

appeared before liim upson a varrant or summsssons.

This virtually gives an appeal fron the coroner's jury
to a single magistrate, who consequently, though hereto

fore he had not even the right to bail any one chai-ged by -
a verdict of the coroner's jury, will now have the right to

set bimi free altogether.

SEARCH WARRANTs.

569. Any justice who is satisfied by information uposn oati in the form

J in schedulu, one heretot, that there is reasonable ground for believing that

there is in any building, receptacle, or place-

(ci) anything uion or in respect of which any offence against this At Lias

been or is suspected to have been ommnitted ; or

(b) anything whiclh there is reasonable ground to believe will afford evi-

dence as to the commission of aniy such offence ; or

PROCEDURE. [Secs. 56-6.31,



Sec. 569] SEARCH WARRANTS. 689

(c) anything which there is reasonable ground to believe is intended Co be

used for the purpose of comnmitting any offence against the person for which

the offender may be arrested without warrant-

nay at any time issue a warrant under his hand authorizing sone

constjable or other person named therein to search such building, receptacle or

place, for any such thing, and to seize and carry it before the justice issuing

the warrant, or some other justice for the same territorial division to be by

hims dealt with according to law. R. S. C. c. 174, ss. 51 & 52.

2. Every search warrant shall be executed by day, 7'nless the ji'sticc shall

jî'î the wiarrant aithorize tt ciistalle or other persot to cxeciite it at night.

3. Every search warrant nay be in the forn I in schedule one iereto, or to

the like effect.

4. When any such thing is seized and brought before such justice he may

detain it, taking reasonable care to preserve it till the conclusion of the

investigatioi ; and, if any one is committed for trial, lie may order it further

to be detained for the purpose of evidence on the trial. If no one is comninitted,

the justice shall direct such thing to be restored to the person from w'hom it

wis taken, excepst in the cases next hereinafter mentioned, unless he is author-

ized or required by law to dispose of it otherwipe. In case any improved arm

or anununtttiition 'in respect to which any offence under section one hundred and

sixteen ias beeuicomnmitted lias been seized, it shall be forfeited to the Crown.

R. S. C. c. 50, s. 101,

5. If under.any' such warrant there is brought before any justice any

forged baik \iote., bank note-paper, instrument or other thing, the possession

wlereof in the absence of lawful excuse is an offence under any provision of

this or any other Act, the court to -which any such person is committed for

trial or, if there is nio comnitmnent for trial, suich justice mtay cause such thing

to be defaced or destroyed. R. S. C. c. 174, s. 55.

6. If under any such wartant there is brought before any justice, any

counterfeit coin or other thing the possession of which with knowledge of its

atutire and without lawful excuse is an indictable offence under any provision

of Part XXXV. of this Act (s. 460), every such thing as soon as it has been

produtced in evidence, or as soon as it apiears that it will not be required to be

so prodiced, shall forthwith be defaced or otherwise disposed of as the justice

or the court directs. R. S. C. c. 174, s. 56.

7. Every erson acting*in the execution of any such warrant may seize

anv explosive substance which he bas good cause to suspect is intended to be

îused for any utnlawful object,-and shall, with all convenient speed, after the

seizure, remove the saine to such proper place as he thinks fit, and detain the

same until ordered by a judge of a superior court to restore it to the person

who clais the saine. R. S. C. c. 150, s. 11.

8. Any exlosive substance so seized shall, in the event of the person in

whose possession the saine is found, or of the owner thereof, being convicted of

any offence under Part VI. of this A!t (s. 99), be forfeited ; and the same

shall be destroyed or sold under the direction of the court before which such

person is convicted, anîd, in the case of sale, the psroceeds arising therefrom

shall le paid to the Minister of Finance and Receiver General, for the public

tises of Canada. R. S. C. c. 150, s. 12.
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9. If offensive weapons believed to be dangerous to the public peace are
seized under a search warrant the same shall be kept in safe custody in such

place as the justice directs, unless the owner thereof proves, to the satisfaction
of such justice, that such offensive weapons were not kept for any purpose
dangerous to the public peace ; and any person from whom any such offensive
weapons are so taken may, if the justice of the peace upon whose warrant the

same are taken, upon application made for that purpose, refuses to restore the

same, apply to a judge of a superior or county court for the restitution of such

offensive weapons, upon giving ten days' previous notice of such application to
such justice; and such judge shall make such order for the restitution or safe

custody of such offensive weapons as upon such application appears to himl to

be proper. R. S. C. c. 149, ss. 2 & 3.

10. If goods or things by means of which it is suspected that an offence

has been committed under Part XXXIII. (ss. 443 et seq.) are seized under a
search warrant, and brought before a justice, such justice and one or more other
justice or justices shall determine summarily whether the same are or are not
forfeited under the said Part XXXIII.; and if the owner of any goods or
things which, if the owner thereof had been convicted, would. be forfeited
under this Art, is unknown or cannot be found, an information or complaint
may be laid for the purpose only of enforcing such forfeiture, and the said
justice may cause notice to be advertised stating that unless cause is shown to

the contrary at the time and place named in the notice, such goods or things

will be declared forfeited ; and at such time and place the justice, unless the
owner, or any person on his behalf, or other person interested in the goods or
things, shows cause to the contrary, may declare such goods or things, or any
of them, forfeited. 51 V. c. 41, s. 14.

J.-(Section 569.)

INFORMATION TO OBTAIN A SEARCH WARRANT.

Canada,

Province of,

County of

The information of A. B., of , in the said county

(yeoman) taken this day of , in the year

before me, J. S., Esquire, a justice of the peace, in and for

the county (describe things t, be searched for and offence in respect

of ichich search is mzade), of , who says that

and that he has just and reasonable cause to suspect, and sus.

pects, that the said goods and chattels, or sorne part of them are

concealed in the (dicellinq-house, (e.) of C. D., of , in the

said counety, (here add the causes of suspicion, ichatever thtey may

le): Wherefore (he) prays that a search warrant may be granted

to him to search the (dicelling-house, dc.), of the said C. D., as



SEARCH FOR PUBLIC STORES.

aforesaid, for the said goods and chattels so feloniously stoien,
taken and carried away as aforesaid.

Sworn (or aflirmed) before me the day and year first above

nentioned, at , in the said county of

J. S.,
J. P., (Naie of county.)

I.-(ection 569.)

WARRANT TO SEARCH.

Canada, 

Province of , h
County of .

Whereas it appears on the oath of A. B. of , that
there is reason to suspect that (describe things to >e searched for

awl ofence in respect of which search is made) are concealed in
at

This is, therefore, to authorize and require you to enter

between the hours of (as the justice shall direct) into the said
premises, and to search for the said things, and to bring the
saine before me or some other justice.

Dated at · , in the said county of , this

day of , in the year

J. S.,
T. P., (Name of county).

To of

SEARcH FOR PtUBLIC STORES.

570. Any constable or other peace officer, if deputed by any public
department, may, within the limits for which he is such constable or·peace
officer, stop, detain and search any person reasonably suspected of having or
conveying in any mauner any public stores, defined in section three hundred
and eighty-three, stolen or unlawfully obtained, or any vessel, boat or vehinle
in or on which there is reason to suspect that any public stores stolen or
unlawfully obtained may be found. , '

2. A constable or other peace officer shall be deemed to be deputed within
the meaning of this section if he is deputed by any writing signed by the
person who is the head of such department, or who is authorized to sign docu-
ments on behalf of such, department. 50-51 V. c. 45, s. 10.

Cam. LAw-41
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SEARCH WARRANT FOR GOLD.

571. On complaint in writing inade to any.ustice of the county, district

or place, by any person interested in any mining claim, that nined goild or
gold-bearing quartz, or mined or unmanufactured silver or silver ore, is unlaw.

fully deposited in any place, or held by any person contrary to law, a general
search warrant may be issued by such justice, as in the case of stolen goods,
including any number of places or persons named in such complaint ; and if,
upon such search, any suc gold or gold-bearing quartz, or silver or silver ore,
is found to be unlawfully deposited or held, the justice shall make such order
for the restoration thereof to the lawful owner as he considers right.

2. The decision of the justice in such case is subject to appeal as in ordinary
cases coming within the provisions of Part LVIII (s. 839, post). R. S. C.
c. 174, s. 53.

A proviso as to security to be given on such appeal is
now to be found in s. 880 post.

SEARCH FOR TIMBER.

572. If any constable or other peace officer has reasonable cause to su-

pect fhat any timber, mast, spar, saw-log or other description of lunber,
belonging to any lumberman or owner of lumber, and bearing the registered
trade mark of such lumberman or owner of lumber, is kept or detained in any

saw-mill. mill-yard, boom or raft, without the knowledge or consent of the

owner, such constable or other peace officer may enter into or upon the sae,
and search or examine, for the purpose of ascertaining whether such timuber,
mast, spar, saw-log or other description of lumber is detained therein wvithsout

such knowledge and consent. R. S. C. c. 174, s. 54.

SEARCH FOR LiQUORS NEAR HER MAJESTY'S VEsSELS.

573. Any officer in Her Majesty's service, any warrant or petty officer

of the navy, or any non-commissioned officer of marines. with or wsitiout

seamen or persons under his command, may search any boat or vessel which

hovers about or approaches, or which has hovered about or approached, any of

ier Majesty's ships or vessels mentioned in section one hundred and nineteen.

*Part VI. of this Act, and may seize any intoxicating liquor found on board

such boat or vessel ; and the liquor so found shall be forfeited to the Crown.

50-51 V. c. 46, s. 3.

SEARCH IN HOUSES OF ILL-FAME.

574. Whenever there is reasosn to believe that any wonas or gi

mentioned in section one hundred and eighty-five, Part XIII., has beetn

inveigled or enticed to a house of ill-famne or assignation, then upon comoplaint

thereof being made under oath by the parent, husband, master or guardian of

such woman or girl, or in the event of such womnan or girl having no know

parent, husbandi, master nor guardian in the place in which the offence ü
alleged to> have been committed, by any other person, to any justice of th

peace, or to a judge of any court authorized to issue warrants in cases of

alleged offences against the criminal law, such justice of the peace or judge of

the court inay issue a warrant to enter, by day or night, such house of ill-faite

or assignation, and if iecessatry use force for the iurpose of iecting sucl ent
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whether by breking open doors or otherwise, and to search for such woman or

girl, and bring her, and the person or persons in whose keeping and possession

she is, before such justice of the peace, or judge of the court, who may, on

samnination, order ber to be delivered to her parent, huband, master or

giardian, or to be discharged, as law and justice require. R. S. C. c. 157, s. 7.

4S-49 V. c. 69, s. 10 (Imp.).

The word ' province " instead of " a place " was in the

repealed clause, in the eighth line.

Under the repealed clause, this provision applied only to

women under 21 years of age. The words in italics are

niew: see Lea v. Charrington, 16 Cox, 704,23 Q. B. D. 45.

SEARCH IN GAMING-HOUSE.

575. If the chief constable or deputy chief constable of any city or

town, or other officer authorized to act in his absence, reports in writing to

:any of the commissioners of police or mayor of such city or town, or to the

1 olice magistrate of any town, that there are good grounds for believing, and

that he does believe, that any house, room or place within the said city or town

is kept or used as a conmon gaming or betting-house as defined in Part XIV.,
sections one hundred and ninety-six, and one hundred and ninety-seven, or is

s h jr the pu;rpose of c«rrying on a lottcry, orfr the sale of lottery tickets, coc-

ry t the provisions (f Part XV., section two hundred and live, whether

admission thereto is limited to those possessed of entrance keys or otherwise,
the said commissioners or commissioner, or mayor, or the said police magis-

trate, may, by order in writing, authorize the chief constable, deputy chief

constable, or other officer as aforesaid, to enter any such house, room or place,
with such constables as are deemed requisite by the chief constable, deputy

chief constable or other officer,-and, if necessary, to use force for the purpose

it cffecting such entry, whether by breaking open doors or otherwise,-and to

take into custody all persons who are found therein, and to seize, as the case

uiy 1)e (1) all tables and instruments of gaming, and all moneys and securities

for mconey, or (2) al iistriiiiets or devices for the carryiiig on of suc/h lottery,
1t all tcttery tickets fouind ic such huse or premises. R. S. C. c. 158, s. 2.

2. The chief constable, deputy chief constable or other officer miaking such

entry, in obedience to any suih order, mnay, with the assistance of one or more

con tables, sarch all parts of the liouse, roon or place which lie lias so

cittred, where lie suspects that tables or instruments of gaming or betting, cr

ansy instrîuments or devices for the carrying on of such lottery or any lottery

tickets, are concealed, and all persons whom lue finds in susch lhouse or premises,

and seize all tables and instruments of gaming, or ay such icstriccts or

rlerics or lottery tickt as aforesaid, ichich he so uhds. . S. C. c. 158, s. 3.

3. The police magistrate or other justice of the peace before whlioml any

peroii is taken by virtue of an order or warrant under this section, may direct

aiy cards, dice, balls, counters, tables or other instrunents of gaming, used in

iig any gamne, and seized under this Act in any place used as a common

gaming-holuse, or any such instruments or devices for the carrying on of a

lottery, or a1ny sitch lottery tickets as afuresaid, to be forthwith destroyed, and
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any money or securities seized under this section shall be forfeited to the

Crown for the public uses of Canada. R. S. C. c. 158, s. 5.

4. The expression " chief constable " includes chief of police, city marshal

or other head of the police force of any city, town or place. R. S. C. c. 158,
s. 1.

· 5. The expression "deputy chief constable" includes deputy chief of

police, deputy or assistant city marshal or other deputy head of the police

force of any city, town or place, and the expression "police magistrate" includes

stipendiary ngistrates.

SEARCH FOR VAGRANT.

576. Any stipendiary or police magistrate, mayor or warden, or any two

justices of the peace, upon information before them made, that any person

described in Part XV. (s. 207), as a loose, idle or disorderly person, or vagrant,
is or is reasonably suspected to be harboured or concealed in any disorderly

house, bawdy-house, house of ill-fame, tavern or boarding-house, may, by

warrant, authorize any constable or other person to enter at any time suci

house or tavern, and to apprehend and bring before them or any other justices

of the peace, every person found therein so suspected as aforesaid. R. S. C.
c. 157, s. 8.

PART XLV.

PROCEDURE ON APPEARANCE OF AccUSED.

577. When any person accused of an indictable offence is before a.jus-

tice, whether voluntarily or upon summons, or after being apprehended with

or without warrant, or while in custody for the same or any other offence, the

justice shall proceed to inquire into the matters charged against such person

in the manner hereinafter defined.

This applies to all indictable offences, not only to those

under this Act.
No FORMAL OBJECTION.

578. No irregularity or defect in the substance or form of the sumnons

or warrant, and no variance between the charge contained in the sunnons or

warrant and the charge contained in the information, or between either

and the evidence adduced on the part of the prosecution at the inquiry, shall

affect the validity of any proceeding at or subsequent to the hearing. R. S. C.

c. 174, s. 58.

JUSTICE MAY POSTPONE HEARING.

579. If it appears to the justice that the person charged has been

deceived or misled by any such variance lu any sunmons or warrant, he may



adjourn the hearing of the case to some future day, and in the meantime may

remand such person, or admit him to bail as hereinafter mentioned. R. S. C.
c. 174, s. 59.

PROCURING ATTENDANCE OF WITNESSES.

5SO. If it appears to the justice that any person being or residing with.

in the province is likely to give material evidence either for the prosecution osr

for the accused on such inquiry he may issue a summons under his hand,

requiring such person to appear before him at a time and place mentioned

therein to give evidence respecting the charge, and to bring "with him any

documents in hispossession or under his control relating thereto.

2. Such summons may be in the form K. in schedule one hereto, or to the

like effect. R. S. C. c. 171, s. 60.

The words " the province " are substituted for the word

"Canada ": see s. 584. The other words in italies are exten-

sions of the enactment. The repealed clause required that

the witness be made to appear material by oath or affirma-

tion. ' That is now required only for a warrant: s. 582.

K.-(Section 580.)

SUMMONS TO A WITNESS.

Canada
Province of
Connty of

To E. F., of ,(labourer):

Whereas information has been laid before the undersigned
a justice of the peace in and for the said county of

that A. B. (etc., as in the sunnons or warrant aqainst

the acmsed), and it has been made to appear to me upon (oatht),

that you are likely to give material evidence for (the prosecution);

These are therefore to require you to be and to appear before me

on next, at o'clock in the (fore) noon, at

or before such other justice or justices of the peace of the same

county of , as shall then be there, to testify what you

know concerning the said charge so made against the said A. B.

as aforesaid. Herein fail not.

Given under my hand and seal, this day of

in the year , at , in the county aforesaid.

J. S [SEAL.]

J. P., (Valme of couinty.)

645Sec. 580] ATTENDANMCE OF WITNESSES.
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SERVICE ON WITNESS. (Amsended).

5S1. Every such summons shall be served by a constable or other peace

offlcer upon the person to whom it is directed either personally, or, if such

person cannot conveniently be met with, by leaving it for him at his last or

most usual place of abode wvith some inmate thercof apparently not under six-

teen years of age. R. S. C. c. 174, s. 61.

WanaRÂr AGAINST A WTNESS. (Amended).

582. If any one to whom such last-mentioned susamons is directed does

not appear at the time and place appointed thereby, and no just excuse is

offered for such non-appearance, then (after proof upon oath that such sum-

mons has been served as aforesaid, or that the person to whom thesummons i

directed is keeping out of the wray to avoid service) the justice before whom such
person ought to have appeared, being satisfied by proof on oath that he is likely

to give material evidence may issue a warrant under his hand to bring such lper-
son at a time and place to be therein mentioned before him or any other justies

in order to testify as aforesaid.

2. The warrant may be in the form L. in schedule one hereto, or to the
like effect. Such warrant may be executed anywhere within the territorial

jurisdiction of the justice by whon it is issued, or, if necessary, endorsed as
provided in section five hundred and sixty-five, and executed anywiere in tei

province but out of such jurisdiction. R. S. C. c. 174, s. 61.

3. If a person summoned as a witness under the provisions of this part is

brought before a justice on a warrant isssued in consequence of refusal to obey

the summons such person msay be detainsed on such warrant before the jusstice
who issued the surmmons, or before any other justice in and for the saine terri-
torial division who shall tien be there, or in the common gaol, or ansy other

place of confinement, or in the custody of the person having him iii charge,
with a view to secure his presence as a witness on the day fixed for the trial;

or in the discretion of the justice such person may be released on recognizance,
with or without sureties, conditioned for his appearance to give evidence a,

therein msentioned, and to answer for his default in not attending supons tih

said summons as for contempt ; and the justice may, in a summary mîannser,
examine into and dispose of the charge of contempt against such person, whi.
if found guilty thereof, ssuy bc find or imprisoned, or both, such .rin not

exrceed twenty dollars, and such imsprisonmsent to bc in the commonon y'aiol, 'i/thu

hard labour, and not to exceed the terms of one msosnth, and may al.s he ojrdered

to pay the costs incident to the service and execution of the said sunnons :ld

warrant and of his detention in custody. 51 V. c. 45, s. 1.

(The conviction under this section may be in the forn PP in scheduffle onec

hereto.) Sec under s. 781.



L. (Section 582.)

WARRANT WHEN A WITNESS HAS NOT OBEYED THE

STMMONS.

Canada,
Province of
County of

To all or any of the constables and other peace officers in the

said county of

Whereas information having been laid before , a

justice of the peace, in and for the said county of that

A. B. (dec., as in the sunnons) ; and it having been made to appear

to (me) upon oath that E. F. of , (labourer), was likely

to give material evidence for (the prosecution), (I) duly issued (rny)

summons to the said E. F., requiring him to be and appear

before (mne) on , at , or before such other justice

or justices of the peace for the same county, as should then be

there to testify what he knows rëspecting the said charge so

muade against the said A. B., as aforesaid; and whereas proof

lias this day been made upon oath before (me) of such summons

having been duly served upon the said E. F.; and whereas the

said E. F. bas neglected to appear at the time and place appointed

by the said summons, and no just excuse has been offered for

such neglect: Thes are therefore to command you to bring

and have the said . F. before (me) on at

o'clock in the (fore) noon, at , or before such other

justice or justices for the same county, as shall then be there, to

testify what lie knows concerning the said charge so made against

the said A. B. as aforesaid.

Given under (my) hand and seal, this day of

in thle year , at , in the county aforesaid.

J. S. [SEALj

J. P., (oame of county.)

WARRANT FOR WITNESS IN FIRsT INSTANCE.

'S3. If the justice is satisfied by evidence upon oath that any person

ithin the prorince, likely to give inaterial evidence either for the prosecution

or fer the accused, will inot attend to give evidence without being compelled so

to do, then iistead of issuing, a suniunons, he nay issue a warrant in the first

inisteance. Sucli warrant iiay bie n the formn M. in scliedule one lereto, or to

WýARR,.ANT FOR WITNERSS. 647Sec. 583]



the like effect, and may be execu-ted anywhere within the jurisdiction of snleh

justice, or, if necessary, endorsed as provided in section five hundred and
sixty-five, and executed anywhere in the province but out of snch jurisdiction.
R. S. C. o. 174, s. 62.

M.-(Section 583.)

WARRANT FOR A WITNESS IN THE FIRST INSTANCE.

Canada,
Province of ,

County of . J
To all or any of the constables and other peace officers in the

said county of

Whereas information has been laid before the undersigned

, a justice of the peace, in and for the said county of
, that (&c., as in the sucnnons); and it having been

made to appear to (mne) upon oath, that E. F. of

(labpurer); is likely to givematerial evidence for the prosecution,
and that it is probable that the said E. F. will not attend to give

evidence unless compelled to do so: These are therefore to

command you to bring and have the said E. F. before (nw) on

at o'cilock in the (fore) noon, at , or
before such other justice or justices of the peace for the saine
county as shall then be there, to testify what he knows concern-

ing the said charge so made against the said A. B. as aforesaid.

Given under my hand and seal, this day of

in the year , at , in the county aforesaid.

J. S., [sEAL)
J. P., ( <a oienuty.)

WITNESSEs OUT OF THEt PaovIxcs. (Nr).

584. If there is reason to believe that any person residing ny i in

Canada out of the province and not being within the province, likel to give

mnaterial evidence either for the prosecution or for the accused, any juidg of a

Superior Court or a County Court, on application therefor by the intormnit

or complainant, or the Attorney-General, or by the accused person or hi

solicitor or some person authorized by the accused, nay cause a writ of .sumn

to be issued under the seal of the court of which he is a judge, requiring .':ch

person to appear before the justice before whon the inquiry is being held or ]S

intended to be held at a tine and place nentioned therein to gis-e evidence

respecting the charge and to bring with himu any documents iii his po,-es-ion

or under his control relating thereto.

PROCEDURE. (Sec. .584
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2. Such subpæna shall be served personally upon the person to whon it is.

directed and an affidavit of such service by a person effecting the sanie

1urporting to be made before a justice of the peace, shall be sufficient proof

thereof.

3. If the person served with a subpæna as provided by this section, does

not appear at the tine and place specified therein, and no just excuse is offered

for his non-appearance, the justice holding the inquiry, after proof upon oath

that the subpena lias been served, may issue a warrant under his band directed

to any constable or peace officer of the district, county or place where snch

person is, or to all constables or peace officers in such district, county or place,

directing tbem or any of them to arrest such person and bring him before the
said justice or any other justice at a time and place mentioned in such warrant

iii order to testify as aforesaid.

4. The warrant nay be in the form N in schedule one hereto or to the like

etfect. If necessary, it may be endorsed in the manner provided by section

five hundred and sixty-five, and executed in a district, county oi place other

than the one therein mentioned.

N.-(Section 584.)

WARRANT WHEN A WITNESS HAS NOT OBEYED THE

SUBPŒENA.

Canada,

Province of

County of

To all or any of the constables and other peace officers in the
said county of

Whereas information having been laid before , a
justice of the peace, in and for the said county, that A. B. (ete,
as in the sununonsîss) and there being reason to believe that E. F.,

of , in the province of (labourer),
was liiely to give material evidence for (the prosecution), a writ
of subpæsna was issued by order of , judge of

(niae of court) to the said E. F., requiring him to be and appear
before (nr) on at or before

suds other justice or justices of the peace for the Fsame county
as should then be there, to testify what he knows respecting
the said charge so made against the said A. B., as aforesaid;
and whereas proof has this day been made upon oath before (mne)
of sucli writ of subpena iaving been duly served upon the said
E. F., and wiereas the said E. F. ias neglected to appear at
the time and place appointed by the said writ of subpcgna, and
no just excuse lias been offered for such neglect : Tisese are



therefore to command you to bring and have the said E. F.
before (me) on at o'clock in the (fore)
noon), at , or before such other justice or justices

for the same county as shall then be there, to testify what he
knows concerning the said charge so made against the said
A. B. as aforesaid.

Given under my hand and seal, this day of

in the year , at in the county aforesaid.

J. S., [SEAL]

J. P., (Naime of counity).

WiTNEss REFUSING TO BE EXAMINED.

58b. Whenever any person appearing, either in obedience to a summons

or subpoena, or by virtue of a warrant, or being present and being verbally

required by the justice to give evidence, refuses to be sworn, or having been

sworn, refuses to answer such questions as are put to him, or refuses or neglects

to produce any documents which he is required to produce, or refuses to sign hie

depositions without in any such case offering any just excuse for such refusa,

such justice may adjourn the proceedings for any period not exceeding cight

clear days, and may in the meantime by warrant in form O in schedule one

hereto, or to the like effect, commit the person so refusing to gaol, unless he

sooner consents to do what is required of him. If such pérson upon being

brought up upon such adjourned hearing, again refuses to do iwhat is so rcqiired

of him, the justice, if he sces fit, may again odjourm the proceedings, and commiit

hims for the like period, and so again from time fo time until such person consenti

fo do what is required of him.

2. Nothing in this section shall prevent such justice from sending any

such case for trial, or otherwise disposing of the same in the neantime,

decording to any other sufficient evidence taken by him. R. S. C. c. 174,

s. ç3.

O.-(Section 585.)

WARRANT OF COMMITMENT OF A WITNESS FOR REFUSING
TO BE SWORN OR TO GIVE EVIDENCE.

Canada,

Province of ,

County of .

To all or any of the constables and other peace officers in the

county of , and to the keeper of the commoIn

gaol at in the said county of

Whereas A. B. was lately charged before , a justice

,of the peace in and for the said county of for that

PROCEDURE. [See. 585



(te., as in the summons); and it having been made to appear to

(me) upon oath that E. F. of , was likely to give
material evidence for the prosecution (I) duly issued (my)

summons to the said E. F., requiring him to be and appear

before me on , at , or before such other justice

or justices of the peace for the same county as should then
be there, to testify what he knows concerning the said charge

so made against the said A. B. as aforesaid ; and the said E. F.

now appearing before (me) (or being brought before (me) by virtue
of a warrant in that behalf), to testify as aforesaid, and being
required to make oath or affirmation as a witness in that behalf,
now refuses so to do (or being duly sworn as a witness now
refuses to answer certain questions concerning the premises

which are now here put to him, and more particularly the

following ) without offering any just excuse for such

refusal: These are therefore- to command you, the said con-
stables or peace officers, or any one of you, to take the said E. F.
and him safely to convey to the common gaol at , in
the county aforesaid, and there to deliver ·him to the keeper

thereof, together with this precept: And (1) do hereby command

you, the said keeper of the~said common gaol to receive the said
E. F. into your custody in the said common gaol, and him there
safely keep for the space of days, for his said contempt,
unless in the meantime he consents to be examined, and to
answer concerning the premises ; and for your so doing, this

shall be your sufficient warrant.

Given under (ny) hand and seal, this day of
in the year, , at , in the county aforesaid.

J.S., [sEAL.]

J. P., (Name of county.)

DISCRETIONARY POWERS OF THE JUSTICE. (A mended).

586. A justice hlding the preliminary inquiry may in his discretion-
(a) permit or refuse permission to the prosecutor, his counsel or attorney

to address him in support of the charge, either by way of opening or summing
up the case, or by way of reply upon any evidence which may be produced by
the person accused ;

(b) receive further evidence on the part of the prosecutor after hearing
any evidence given on behalf of the accused;

Sec. 586] DISORETIONARY POWERs. 651



(c) adjourn the hearing of the matter trom time to time, and change the
place of hearing, if from the absence of witnesses, the inability of a witness
who is ill to attend at the place where the justice usually sits, or from any
other reasonable cause, it appears desirable to do so, and may remand the
accused if required by warrant in the form P in schedule one hereto : Pro.
vided that no such remand shall be for more than eight clear days, the day
following that on which the remand is made being counted as the first day;
and further provided; that if the remand is for a time not exceeding three clear
days, the justice may verbally order the constable or other person in whose
custody the accused then is or any other constable or person named by
the justice in that behalf, to keep the accused person in bis custody and to
bring him before the same or such other justice as shall be there acting at the
time appointed for continuing the examination; R. S. C. c. 174, ss. 64, 65.

(d) order that no person other than the prosecutor and accused, their
counsel and solicitor shall have access to or remain in the room or building in
which the inquiry is held (which shall not be an open court), if it appears to
him that the ends of justice will be best answered by so doing: R. S. C. c. 174,
s. 67.

(e) regulate the course of the inquiry in any way which may appear to
him desirable, and which is not inconsistent with the provisions of this Act.

P.-(Section 586.)

WARRANT REMANDING A PRISONER.

Canada, )
Province of >

County of

To all or any of the constables and other peace officers in te

said county of , and to the keeper of the common
gaol at , in the said county.

Whereas A. B. was this day charged before the undersigned

, a justice of the peace in and for the said county of

, for that (dtc., as in the warrant to apprehend), and it

appears to (?ne) to be necessary t6 remand the said A. B.: These
are therefore to command you, the said constables and peace

officers, or any of you, in Her Majesty's name, forthwith to con.

vey the said A.-B. to the common gaol at , in the said

county, and there to deliver him to the keeper thereof, together

with this precept : And I hereby command you the said keeper

to receive the said A. B. into your custody in the said common

gaol, and there,safely keep hirn until the day of

(instant), when I hereby command you to have him at , at

o'clock in the (fore) noon of the game day before (iiey

652 PROCEDURE. [Sec. 586.



or before such other justice or justices of the peace for the said
county as shall then be there, to answer further to the said
charge, and to be further dealt with according to law, unless you
shall be otherwise ordered in the meantime.

Given under may hand and seal, this day of
in the year , at , in the county aforesaid.

J. S., [S.EAL.]

J. P., (Name of county.)

BAIL ON REMAND.

587. If the accused is remanded under the next preceding section the
justice may discharge him,ý upon his entering into a recognizance in the form
Q in schedule one hereto, "with or without sureties in the discretion of the
justice, conditioned for his appearance at the time and place appointed for the
continuance of the examination. R. S. C. c. 174, s. 67.

Q.-(Sectione 587.)

RECOGNIZANCE OF BAIL INSTEAD OF REMAND ON AN
ADJOURNMENT OF EXAMINATION.

Canada, ')
Province of ,

County of . j
Be it remembered that on the day of in the

year , A. B., of , (labourer), L. M., of ,
(grocer), and N. O., of , (butcler), personally came before
ne , a justice of the peace for the said county, and
severally acknowledged themselves to owe to our Soverign Lady
the Queen, her heirs and successors, the several sums following,
that is to say : the said A. B. the sum of , and the said
L. M., and N. O., the sum df , each, of good and lawful
carrent money of Canada, to be made and levied of their several
goods and chattels, lands And tenements respectively, to the use
of our said Lady the Queen, her heirs and successors, if he,
the said A. B., fails in the condition endorsed (or hereunder
Written).

Taken and acknowlectged the day and year first above men-
tioned, at before me.

J. S.,
J. P., (NamWf=cMcty).

BAIL ON REMAND. 653sec. 587]



CONDITION.

The condition of the within (or above) written recognizance
is such that whereas the within bounden A. B. was this day (or
on last past) charged before me for that (&c., as in the

warrant); and whereas the examination of the witnesses for the

prosecution in this behalf is adjourned until the day of
(instant) If, therefore, the said A. B. appears before

me on the said day of (instant), at

o'clock in the (fore) noon, or before such other justice or justices
of the peace for the said county as shall then be there, to
answer (further) to the said charge, and to be further dealt with
according to law, the said recognizance to be void, otherwise to
stand in full force and virtue.

HEARING MAY PROCEED BEFORE REMAND Is OVER.

5§S. The justice may order the accused person to be brought before

him, or before any other justice for the same territorial division, at any tisme

before the expiration of the tinMe for which such person has been remanded, and

the gaoler or oficer in whose custody he then is shall duly obey such order.

R. S. C. c. 174, s. 06.

BREACH OF RECOGNIZANCE.

58. If the accused person does not afterwards appear at the time and

place mentioned in the recognizance the said justice, or any other justice who

is then and there present, having certified upon the back of the recognizance

the non-appearance of such accused person, in the form R in schedule one

hereto, may transmit the recognizance to the clerk of the court where the

accused person is to be tried, or other proper officer appointed by law, to be

proceeded upon in like manner al other recognizances; and such certificate

shall be priim facie evidence of the non-appearance of the accused person.

R. S. C. c. 174, s. 68.

R.-(Section 589.)

CERTIFICATE OF NON-APPEARANCE TO BE ENDORSED ON
THE RECOGNIZANCE.

I hereby certify that the said A. B. has not appeared at the

time and place in the above condition inentioned, but therein

has made a default, by reason whereof the within written

recognizance is forfeited.
J. S.,

J. P., (Naeme of county.)

PROCEDURE. [Secs. 58, 58»
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EVIDENCE FOR THE PROSUCUTION. (Amnended).

590. When the accused is before a justice holding an inquiry, such
justice shall take the evidence of the witnesses called on the part of the
prosecution.

2. The evidence of the said witnesses shall be given upon oath and in the
presence of the accused; and the accused, his counsel or solicitor, shall be
entitled to cross-examine them.

3. The evidence of each witness shall be taken down in writing in the

form, of a deposition, which iay be in the form S in schedule one hereto, or to

the like effect.

4. Such deposition shall, at some time before the accused is called on for
lis defence, be read over to and signed by the witness and the justice, the

accused, the wsitness and jstice being all present together at the timse of suich

readingi.q and signing.

5. The signatsure of the justice miay either be at the end of the deposition of
eace witîness, or at the end of several or of all the depositios in susch a form as to

siw that the signature is mseaît to asuthenticate each separate deposition.

6. Esery justice holding a preliinsisary inqsuiry is hereby reqsired to causse

the depositions to be written in a legible hand and on ne side only of each sheet of

paper »L sehich they are written. R. S. C. c. 174, s. 69.

7. Prosviied that the evidence iîpon such inquiry or any part of the samse miay

bc takcn in shorthand by a stentograph/ser who msay be appointed by the justice, and

ich/ before acting shall msake oath that he shall truly and faithfully report the

<eidence; and where evidence is so taken, it shall not be necessary that sich evi-

dence be read over to or signsed by the wit ess, but it shall be suficient if the tran-

script be siqned by tse justice and be accospaniecd by an afjdavit of the stenographer

that il is a truse report of the evidence.

S.-(Section 590.)

DEPOSITION OF A WITNESS.

Province of
County of

The deposition of X. Y. of , taken before the under-
signed, a justice of the peace for the said county of
this day of , in-the -year , at

(sr after notice to C. D. who stands committed for in)

the presence and hearing of C. D. who stands charged that (estate

t/Me charge). The said deponent saith on his (oath or ilfireîations)

as follows : (Insert deposition as nearly as possible in sords of

stitess as.)

(Il depositions of scera l ieitnesses are taken at the same time, they

lmay lit' taken and signed as follotes :)
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The depositions of X. of , Y. of Z. of

&c., taken in the presence and hearing of C. D., who stands

charged that

The deponent X. (on his oath or afirrnation) says as follows:

The deponent Y. (on his oath or affirmation) says as follows;

The deponent Z. (on his oath, &c., dc.)
(The signature of the justice may be appended asfollowrs:)

The depositions of X., Y., Z., &c., written on the several
sheets of paper, to the last of which my signature is anne.xed,
were taken in the presence and hearing of C. D. and signe'd by

the said X., Y., Z., respectively in his presence. In witness
whereof I have in the presence of the said C. D. signed mv
name.

J. S.,
J. P., (Kame of county.)

EVIDENCE TO BE READ TO THE ACCUSED. (Amended).

591. After the examination of the witnesses produced on the part 'df the

prosecution bas been completed, and after the depositionsi have been signed as

aforesaid, the justice, unless he discharges the accused person, shall aml hiu

whether he wishes the depositions to be read again, and unless the accused die.

penses therewith shall read or cause then to be read again. When the depositions

have been again read, or the reading dispensed with, the accused shall be

addressed by the justice in these words, or to the like effect :

" Having heard the evidence, do you wish to say anything in answer to

the charge? You are not bound to say anything, but whatever you do say

will be taken down in writing and may be given in evidence against you at

your trial. You must clearly understand that you have nothing to hope from

any promise of favour and nothing to fear from any threat which may have

been held out to you to induce you to make any admission or confession of

guilt, but whatever you now say may be given in evidence against you upon

your trial notwithstanding such promise or threat."

2. Whatever the accused then says in answer thereto shall be taken down

in writing in the form T in schedule one hereto, or to the like effect, and shall

be. signed by the justice and kept with the depositions of the witnesses and

dealt with as hereinafter mentioned. R. S. C. c. 174, ss. 70 & 71.

See s. 689, post.
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T.-(Section 591.)
STATEMENT OF THE ACCUSED.

Canada,
Province of
County of

A. B. stands charged before the undersigned , a

justice of the peace in and for the county aforesaid, thig

day of , in the year , for that the said A. B.,

on , at (&c., as in the captions of the depositions);

and the said charge being read to the said A. B., and the

witnesses for the proseoution, C. D. and E. F., being severally

examined in his presence, the said A. B. is now addressed by me

as follows: " Having heard the evidence, do you wish to say

anything in answer to the charge ? You are not obliged to say

anything unless you desire to do so ; but whatever you say will

be taken down. in writing, and may be given in evidence against

you at your trial. You must clearly understand that you have

nothing to hope from any promise of favour, and nothing to fear

from any threat which may have been held out to induce you to

make any admission or confession of guilt, but whatever you

now say miay be given in evidence against you upon your trial,

notwithstanding such promise or threat." Whereupon the said

A. B. says as follows : (Here state whatever the risoner says and

in his very words, as nearly as possible. Get him to sign it if he

will). 
A. B.

Taken before me, at , the day and year first above

mentioned.
J.S. [s .

J. P., (Naine of county.)>

ADMISSIONS BY ACOUSED.

592. Nothing herein contained shall prevent any prosecutor from
giving in evidence any admission or confession, or other statement, made at
any time by the person accused or charged, which by law would be admissible
as evidence against him. R. S. C. c. 174, s. 72.

EVIDENCE FOR THE DEFENCE. (New).

593. After the proceedings required by section five hundred and ninety-
one are completed the accused shall be asked if he wishes to call any witnesses.

CaI. Làw-42
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2. Every witness called by the accused who testifies to any fact relevant
to the case shall be heard, and his deposition shall be taken in the samé manner
as the depositions of the witnesses for the prosecution.

DISCIIARGE oF ACCUSED.

594. When all the witnesses on the part of the prosecution and the
accused have·been heard the justice shall, if upon the whole of the evidence he
is of opinion that no sufficient case is made out to put the accused upon his
trial, discharge him ; and in such case any recognizances taken in respect Of
the charge shall become void, unless some person is bound over to prosecute
under the provisions next hereinafter contained. R. S. C. c. 174, s. 73.

ACCUSER MAY IAVE HIMsELF BOUND OVER. (Amended).

595. If the justice discharges the accused, and the person preferring the
charge desires to prefer an indictment respecting the said charge, he may
require the justice to bind him over to prefer and prosecute such an indict.
ment and thereupon the justice shall take his recognizance to prefer and
prosecute an indictment against the accused before the court by which such
accused« would be tried if such justice had committed him, and the justice
shall deal with the recognizance, information and depositions in the saine way
as if he had committed the accused for trial.

2. Such recognizance may be in the form U in schedule one hereto, or to
the like'effect.

3. If the prosecutor so bound over at his own request does not prefer and
prosecute such an indictiment, or if the grand jury do not find a true bill, or Vi the
accused is not convicted upon the indictmoent so preferred, the prosecutor shall, if
the court so direct, pay to the accused person his costs, including the costs of his
appearance on the preininary inquiry.

4. The court before wohich the indictmaent is to be tried or a judge thereof nay
in its or his discretion order that the prosecutor shall not be pernbitted to prefer
•any such indictmuent until he has given security for such costs to the oatisfaction

qf such court orjudge. R. S. C. c. 174, s. 80.

Sub-section 1 is an extension to all offences whatever of
an enactment that applied only to the offences falling under
the vexatious indictments clause: R. S. C. c. 174, s. 140.

U.-(Section 595.)
FORM OF RECOGNIZANCE WHERE THE PROSECUTOR RE.
QUIRES THE JUSTICE TO BIND HIM OVER TO PROSECUTE

AFTER THE CHARGE IS DISMISSED.

Canada,
Province of ,

County of

Whereas C. D. was charged before me upon the information

of E. F. that C. D. (state the charge), and upon the hearing of the

PROCEDURE. [Sees. 594, 595



said charge I discharged the said C. D., and the said E. F.

desires to prefer an indittment against the said C. D. respecting

the said charge, and has required me to bind him over to prefer
such an indictment at (here describe the next practicable sitting of
the court by which the person discharged 1uould be tried if comnitted).

The undersigned E. F. lereby binds himself to perform the

following obligation, that is to say, that he will prefer and prose-

cute an indictment respecting the said charge against the said

C. D. at (as above). And the said E. F. acknowledges himself

bound tô forfeit to the Crown the sum of $ , in, case he
fails to perform the said obligation.

E. F.

Taken before me.

J. S.,

J. P. (Name of county.)

COMMITTAL FOR TRIAL.

596. If a justice holding a preliminary inquirythinks that the evidence
is sufficient to put the accused on his trial, he shall commit him for trial by a
warrant of commitment, which may be in the form V in schedule one hereto,
or to the like effect. R. S. C. c. 174, s. 73.

V.-(Section 596.)

WARRANT OF COMMITMENT.

Canada,
Province of
County of.

To the constable of , and to the keeper of the(connon gaol)
at , in the said county of

Whereas A. B. was this day charged before me, J. S., one of
Her Majesty'sjustices of the peace in and for the said county of

, on the oath of C. D. of (farmer), and others
for that (fc., statiny shortly the ofence): These are therefore to
command you the said constable to take the said A. B,, and him
safely to convey to the (common gaol) at aforesaid, and
there to deliver him to the keeper thereof, together with this
precept : And I do hereby command you the said keeper of the
said (conmon gaol) to receive the said A. B. into your custody in
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the said (common gaol), and there safely keep him until he shal

be thence delivered by due course of law.

Given under my hand and seal, this day of

in the year , at , in the county aforesaid.

J. S., [ SEAL.)

J. P., (Name of county.)

CoPY oF DEPosITIoNs.

5 9 7
, Every one who has been committed for trial, whether he is bailed

or not, may be entitled at any time. before the trial to have copies of the
depositions, and of his own statement, if any, from the officer who has custody
thereof, on payment of a reaknable sum not exceeding five cents for each folio,
of one hundred words. R. S. C. c. 174, s. 74.

RECOGNIZANCES TO PROSECUTE OR GiVE EVIDENCE. (Amended).

598. When any one is committed for trial the justice holding the
preliminary inquiry may bind over to prosecute some person willing to be so
bound, and bind over every witness whose deposition has been taken, and
whose evidence in his opinion is material, to give evidence at the court before
which the accused is to be indicted.

2. Every recognizance so entered into shal) specify the name and surname
of the person entering into it, his occupation o profession if any, the place of
his residence and the name and number if any of any street in which it may be,
and whether he is owner or tenant thereof or a lodger therein.

3. Such recognizance may be either at the foot of the deposition or
separate therefrom, and may be in the form W, X or Y in schedule one hereto,
or to the like effect, and shall be acknowledged by the person entering into the
same, and be subscribed by the justice or one of the justices before whom it is
acknowledged.

4. Every. such recognizance shall bind the person entering into it to
prosecute or give evidence (both or either as the case may be), before the court

by which the accused shall be tried.

5. All such recognizances and all other recognizances taken under this Act

shall be liable to be estreated in the same manner as any forfeited recognizance

to appear is by law liable to be estreated by the court before which the principal

party thereto was bound to appear. R. S. C. c. 174, ss. 75 & 76.

6. Whenever any person is bound by recognizance to give evidence before

a justice of the peace, or any criminal court, in respect of any offence under

this Act, any justice of the peace, if he sees fit,' upon information being made

in writing and on oath, that such person is about to abscond, or has absconded,

may issue his warrant for the arrest of such person ; and if such person is

arrested any justice of the peace, upon being satisfied that the ends of justice

would otherwise be defeated, may commit s*uch person to prison until the time

at which he is bound by such recognizance to give evidence, unless in the

meantime he produces sufficient sureties ; but any person so arrested shall be



entitled on demand to receive a copy of the information upon which the
warrant for his arrest was issued. 48-49 V. c. 7, s. 9.

A notice to the person bound is not now required. The

exception as to married women and infants bas been left
out : s-s. 6 applied heretofore to the Explosive Substances

Act.

W.-(Sèction 598.)
RECOGNIZANCE TO PROSECUTE.

Cangda,
Province of
County of ,

Be it remfembered that on the day of
in the year , C. D. of ,in
the of , in tþe said

eounty of , (farner), personally came before

me , a justice of the peace in and for the said
county of , and acknowledged himself to owe to
our Sovereign Lady the Queen, her heirs and successors, the
sum of , of good and lawful current money of
Canada, to be made and levied of his goods and chattels, lands
and tenements, to the use of our said Sovereign Laçy the Queen,
her beirs and successors, if the said C. D. fails in the condition
endorsed (or hereunder written).

Taken and acknowledged the day and year first above men-
tioned at , before me.

J. S,
J. P., (Name of county).

CONDITION TO PROSECUTE.

The condition of the within (or above) written recognizance
is such that whereas one A. B. was this day charged before me,
J. S., a justice of the peace within mentioned, for that (etc., as
in the caption of the depositions); if, therefore, he the said C. D.
appears at the court by which the said A. B. is or shall be
tried* and there duly prosecutes such charge then the said
recognizance to be void, otherwise to stand in full force and
virtue.
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X.- (Section 598.)

RECOGNIZANCE TO PROSECUTE AND GIVE EVIDENCE.

(Same as the last forni, to the asterisk,* and then thus) :-And

there duly prosecutes such charge against the said A. B. for the

o-ffence aforesaid, and gives evidence thereon, as well to the

jurors who shall then inquire into the said offence, as also to

them who shall pass upon the trial of the said A. B., then the

said recognizance to be void, or else to stand in full force and

virtue.

Y.-(Section 598.)

RECOGNIZANCE TO GIVE EVIDENCE.

(Sanme as the last formn but one, to the asterisk,* and then thus):

-And there gives such evidence as lie knows upon the charge

to be then and there preferred against the said A. B. for the

offence aforesaid, then the said recognizance to be void, other.

wise to remain in full force and virtue.

WITNEssEs REFUSING TO BE BOUND OVER.

599. Any witness who refuses to enter into or acknowledge any such
recognizance as aforesaid may be committed by the justice holding the inquiry
by a warrant in the form Z in schedule one hereto, or to the like effect, to the
prison for the place where the trial is to be had, there to be kept until after
the trial, or until the witness enters into such a recognizance as aforesaid
before a justice of the peace having jurisdiction in the place where the prison
is situated - Provided that if the accused is afterwards discharged"any justice

having such jurisdiction may order any such witness to be discharged by an
order which may be in the form AA in the said schedule, or to the like effect,
R. S. C. c. 174, ss. 78 & 79.

Z.-(Section 599.)

COMMITMENT OF A WITNESS FOR REFUSING TO ENTER
INTO THE RECOGNIZANCE.

Canada,

Province of

County of

To all or any of the peace officers in the said county of

and to the keeper of the common gaol of the said county

of , at , in the said county of
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Whereas A. B. was lately charged before the undersigned

(name of the justice of the peace), a justice of the peace in and for

the said county of , for that (&c., as in the sutinong to

the iwitness), and it having been made to appear to (me) upon oath

that E. F., of , was likely to give material evidence for

the-prosecution, (1) duly issued (mny) summons to the said E. F.,

requiring him to be and appear before (me) on ,at

or before such other justice or justices of the peace as should

then be there, to testify what he knows concerning the said

charge so made against the said A. B. as aforesaid; and the

said E. F. now appearing before (me) (or being brought before

(me) by virtue of a warrant in that behalf to testify as aforesaid),

has been now examined before (me) touching the premises, but

being by (ne) required to enter into a recognizance conditioned

to give evidence against the. said A. B., now refuses so to do :

These are therefore to command you the said peace officers, or

any one of you, to take the said E. F. and him safely convey to>

the common gaol at , in the county aforesaid, and there

deliver him to the said keeper thereof, together with this

precept: And I do hereby command you, the said keeper of the

said common gaol, to receive the said E. F. into your custody in

the said common gaol, there to imprison and safely keep him

until iifter the trial of the said A. B. for the offence aforesaid,

unless in the meantime the said E. F. duly enters into such

recognizance as aforesaid, in the sum of before some

one justice of the peace for the said county, conditioned in the

usual form to appear at the court by which the said A. B. is or

shall be tried, and there to give evidence upon the charge which

shall then and there be preferred against the said A. B. for the

offence aforesaid.

Given under my hand and seal this day of , in

the year , at , in the county aforesaid.

J. S.,

J. P., (Name of county.)
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AA.-(Section 599.)

SUBSEQUENT ORDER TO DISCHARGE THE WITNESS.

Canada,

Province of

County of

To the keeper of the common gaol at , in the county

of , aforesaid.

Whereas by (my) order dated the day of

(instant) reciting that A. B. was lately'before then charged

before (me) for a certain offence therein mentioned, and that,

E. F. having appeared before (me) and being examined as a

witness for the prosecution on that behalf, refused to enter into

recognizance to give evidence against the said A. B., and I

therefore thereby committed the said E. F. to your custody, and

required you safely to keep him until after the trial of the said

A. B. for the offence aforesaid, unless in the meantime he should

enter into such recognizance as aforesaid; and whereas for want

of sufficient evidence against the said A. B., the said A. B. has

not been committed or holden to bail for the said offence, but on

the contrary thereof has been since discharged, and it is there-

fore not necessary that the said E. F. should be detained longer

in your custody: These are therefore to order and direct you the

said keeper to discharge the said E. F. out of your custody, as

to tie said commitment, and suffer him to go at large.

Given under my hand and seal, this day of

in the year , at , in the county aforesaid.

J. S., [SEAL.]

J. P., (Name of county.)

TRANSMISSION OF DOCUMENTS. (Amended).

600. The following documents shall, as soon as may be after the coim-

inittal of the accused, be transmitted to the clerk or other proper officer of the

court by which the accused is to be tried, that is to say, the information if any,

the depositions of the witnesses, the exhibits thereto, the statement of the accused,

and all recognizances entered into, and aiso any depositions taken before a

coroner if any such have been sent to the justice.

2. When any order changing the place of trial is made the person obtain-

ing it shall serve it, or an office copy'of it, upon the person then in possession

of the said documents, who shall thereupon transmit then and the indictment,
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if foind, to the officer of the court before which the trial is to take place.
R. S. C. c. 174, ss. 77, 102.

RULE AS T) BAIL.

601. When any person appears before any justice charged with an indict-
able offence punishable by inprisonment for more than fve years other than
treason or an offence punishable with death, or an offence under Part IV. of
this Act (s. 65), and the evidence adduced is, in the opinion of such justice,
sufficient to put the accused on his trial, but does not furnish such a strong
presumption of guilt as to warrant bis committal for trial, the justice, jointly
with some other justice, may admit the accused to bail upon bis procuring and
producing sucb surety or sureties as, in the opinion of the two justices, will be
sufficient to ensure bis appearance at the time and place when and where he
ought to be tried for the offence; and thereupon the two justices shall take
the recognizances of the accused and his sureties, conditioned for bis appear-
ance at the time and place of trial, and that he will then surrender and take
his trial and not depart the court without leave ; and in any case in which the
offence committed or suspected to have been committed is an offence punish-
,ale by imprisonnent for a termn less than five years any one justice before whom

the accused appears may admit to bail in manner aforesaid, and such justice
or justtces may, in bis or their discretion, require such bail to justify upon oath
3s to their sufficiency, which oath the said justice or justice3 may administer;
and in default of such person procuring sufficient bail, such justice or justices
may commit him to prison, there to be kept until delivered according to law.

2. The recognizance mentioned in this section shall be in the form BB in
schedule one to this Act. R. S. C. c. 174, s. 81.

BB.-(Section 601).

RECOGNIZANCE OF BAIL.

Canada, )
Province of ,

County of

Be it remembered that on the day of , in
the year , A, B. of , (labourer), L. M. of

, (grocer), and N. O. of , (butcher), personally came
before (us) the undersigned, (two) justices of the peace for the
county of , and severally acknowledged themselves to
owe to our Sovereign Lady the Queen, her heirs and successors,
the several sums following, that is to say :, the said A. B. the
sum of , and the said L. M. and N. O. the sum of

, each, of good and lawful current money of Canada, to be
made and levied of their several goods and chattels, lands and
tenements respectively, to the use of our said Sovereign Lady
the Queen, her heirs and successors, if he, the said A. B., fails
in the condition endorsed (or hereunder written).



Taken and acknowledged the day and year first above men-

tioned, at before us.
J. S.,

J, N.,
J. P., (Vame of county.)

CONDITION.

The condition of the within (or above) written recognizance,
is such that whereas the saîd A. B. was this day charged before
(us), the justices within mentioned for that (etc., as in the warrant);

if, therefore, the said A. B. appears at the next court of oyer

and terminer (or general gaol dehvery or court of 'General or

Quarter Sessions of the Peace) to be holden in and for the

county of , and there surrenders himself into the cus-

tody of the keeper of the common gaol (or lock-up house) there,
and pleads to such indictment as may be found against hîm by

the grand jury, for and in respect to the charge aforesaid, and

takes his trial upon the same, and does not depart the said

court without leave, then the said recognizance to be void, other.

wise to stand in full force and virtue.

BAIL AFTER COM'nr'rAL.

602. In case of any offence other than treason or an offence punishable
with death, or an offence under Part IV. of this Act, (s. 65), where the

accused has been finally committed as herein provided, any judge of any

superior or county court, having jurisdiction in the district or county within

the limits of which the accused is confined, may, in his 4iscretion, on applica.

tion made to him for that purpose, order the accused to be admitted to bail on

entering into recognizance with sufficient sureties before two justices, in such

amount as the judge directs, and thereupon the justices shall issue a warrant

of deliverance as hereinafter provided, and shall attach thereto the order of

the judge directing the admitting of the accused to bail.

2. Such warrant of deliverance shall be in the form CC in schedule one to

this Act. R. S. C. c. 174, s. 82.

CC.-(Section 602.)

WARRANT OF DELIVERANCE OF BAIL BEING GIVEN FOR
PRISONER ALREADY COMMITTED.

Canada,

Province of ,

County of .
To the keeper of the common gaol of the county of

at , in the said county.
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Whereas A. B. late of , (labourer) has before (us)

(tico) justices of the peace in and for the said county of ,

entered into his own recognizance, and found sufficient sureties

for his appearance at the next court of oyer and terminer or

general gaol delivery (or court of General or Quarter Sessions of'

the Peace), to be holden in and for the county of , to
answer our Sovereign Lady the Queen, for that (etc., as in the

coiminitment), for which he was taken and committed to your said

comnmon gaol: These are therefore to command you, in Her

Majesty's name, that if the said A. B. remains in your custody

in the said common gaol for the said cause, and for no other,

you shall forthwith.suffer him to go at large.

.Given under our hands and seals, this day of

in the year , at , in the county aforesaid.

J. S., [sEAL.]

J. N., [SE AL.]

J. P., (Name of county.)

BAIL BY SUPERIOR COURT.

603. No judge of a county court or justices shall admit any person to

bail accused of treason or an offence punishable with death, or an offence under

Part IV. of this Act, s. 65, nor shall any such person be admitted to bail,
except by order of a superior court of criminal jurisdiction for the province in

which the accused stands committed, or,of one of the judges thereof, or, in the

province of Quebec, by order of a judge of the Court of Queen's Bench or

Superior Court. R. S. C. c. 174, s. 83.

APPLICATION FOR BAIL AFTER COMMITTAL.

604. When any person has been committed for trial by any justice the

prisoner, his counsel, solicitor or agent may notify the committing justice,

that he will, as soon as counsel can be heard, move before a superior cotfrt of

the province in which such person stands committed, or one of the judges.

thereof, or the judge of the county court, if it is intended to apply to such

judge, under section six hundred and two, for an order to the justice to admit

such pris >ner to bail,-whereupon such committing justice shall, as soon as

nay be, transmit to the clerk of the Crown, or the chief clerk of the court, or

the clerk of the county court or other proper officer, as the case may be,

endorsed under his hand and seal, a certified copy of all informations, exami-

nations and other evidence, touching the offence wherewith the prisoner bas

been charged, together with a copy of the warrant of commitment, and the

packet containing the same shall be handed to the person applying therefor,
for transmission, and it shall be certified on the outside thereof to contain the,
information concerning the case in question. R. S. C. c. 174, s. 93.
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2. Upon such application to any such court or judge the same order con-

cerning the prisoner being bailed or continued in custody, shall be made as if

the prisoner was brought up upon a habeas corpus. R. S. C. c. 174, s. 94.

3. If any justice neglects or offends in anything contrary to the true
intent and meaning of any of the provisions of this section, the court to whose
officer any such examinatioi, information, evidence, bailment or recognizanc

ought to have been delivered, shall, upon examination and proof of the offence,
in a summary manner, impose such fine upon every such justice as the court
thinks fit. R. S. C. c. 174, s. 95.

WARRANT OF DELIVERANCE.

605. Whenever any justice or justices admit to bail any person who is
then in any prison charged with the offence for which he is so admitted to bail,
such justice or justices shall send to or cause to be lodged with the keeper of

such prison, a warrant of deliverance under his or their hands and seals,
requiring the said keeper to discharge the person so admitted to bail if he is

detained for no other offence, and upon such warrant of deliverance being
delivered to or lodged with such keeper he shall forthwith obey the same.
R. S. C. c. 174, s. 84.

WARRANT FOR ARREST OF PERSON ABOUT TO ABSCOND. (ew).

606. Whenever a person charged with any offence has been bailed in
manner aforesaid, it shall be lawful for any justice, if he sees fit. upon the

application of the surety or of either of the sureties of such person and upon

information being made in writing and on oath by such surety, or by sosie

person on his behalf, that there is reason to believe that the person so bailed is
about to abscond for the purpose of evading justice, to issue his warrant for the

arrest of the person so bailed, and afterwards, upon being satisfied that the

ends of justice would otherwise be defeated, to commit such person when so
arrested to gaol until his trial or until he produces another sufficient surety or

other sufficient sureties, as the case may be, in like manner as before. 14-15V.

c. 93, s. 17 (Imp.).

DELIVERT OF AccUSED TO PRISON.

607. The constable or any of the constables, or other person to whom auy

warrant of commitment authorized by this or any other Act or law is directed,

shall convey the accused person therein named or- described to the gaol or other

prison mentioned in such warrant, and there deliver him, together with the

warrant, to the keeper of such gaol or prison, who shall thereupon give the

constable or other person delivering the prisoner into his custody, a receipt for

the prisoner, setting forth the state and condition of the prisoner when

delivered into his custody.

2. Such receipt shall be in the forni DD in sciedule one hereto. R. S. C.

c. 174, s. 85.
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DD.-(Section 607.)

GAOLER'S RECEIPT TO THE CONSTABLE FOR THE
PRISONER. -

I hereby" certify that I have received from W. T., constable,

of the county of , the body of A. B., together with a

warrant under the hand and seal of J. S., Esquire, justice of the

peace for the said county of , and that the said A. B.

was sober, (or as the case may be), at the time he was delivered

into niy Custody.
P. K.,

Keeper of the common gaol of the said countyi.



PROCEDURE.

PART XLVI.

INDICT3IENTS.

60S. It shall not be necessary for any indictment or any record or docu.
ment relative to any criminal case to be written on parchment. R. S. C. c.174,
s. 103.

By the interpretation clause, s. 3, ante, the word indict.
ment includes information, presentment, plea, record, etc.

By the 4 Geo. II. c. 26, and 6 Geo. II. c. 14, "all indiet.

ments, informations, inquisitions and presentments shall

be in English, and be written in a comnon legible hand,
and not court hand, on pain of £50 to him that shall sue in

three months."

No part of the indictment must contain any abbreviation,
or express any number or date by figures, but these as well

as every other term used, must be expressed in words at

length, except where a fac-simile of an instrument is set

out: 3 Burn, 35 ; 1 Chit. 175.

Formerly, like all other proceedings, they were in Latin,
and though Lord Hale thinks this language more appro.

priate, as not exposed to so many changes and alterations,
" it was thought in modern times to be of very greater use

and importance," says his annotator Emlyn, " that they

ehould be in a language capable of being known and under-

stood by the parties concerned, whose lives and liberties

were to be affected thereby."

Before confederation in Ontario and Quebemè, the indict-

ment in cases of high treason only had to be writt en on

parchment : C. S. C. c. 99, s. 20.

1By s. 133 of the British North Anerica Act, the French

language may be used in any of the courts of Quebe e and

in any court in Canada established under that Act.

[Sec. 608



STATEMENT OF VENUE. •

009. It shall not be necessary to state any venue in the body of any

indictment, and the district, county or place named in the margin thereof,

shal be the venue for all the facts stated in the body of the indictment; but if

local description is required such local description shall be given in the body

thereof. R. S. C. c. 174, s. 104.

This section is taken from s. 23, 14 & 15 V. c. 100, of the

Imperial statutes, upon which Greaves says : " This section

was framed witl the intention of placing the statement of

venue upon the same footing in criminal cases upon which

it was placed in civil proceedings by Reg. Gen., H. T., 4

Wrn. IV. By this section, in all cases, except where some

local description is necessary, no place need be stated in the

body of the indictment ; thus in larceny, robbery, forgery,
false pretenses, etc., no venue need be stated in the body

of the indictment. In such cases, before the passing of

this Act, although it was considered necessary to state

some parish or place, it was quite immaterial whether the

offence was committed there or at any other parish in the

county. On the other band, in burglary, sacrilege, stealing

in a dwelling house, etc., the place where the offence was

committed must be stated in the indictment. It was

necessary so to state it before the Act, and to prove the

statement as alleged, and so it is still, subject ever to the

power of amendment given by the first section." (See

now, ss. 611, 613, post.)

" The venue, that is, the county in which the indictment

is preferred, is stated in the margin thus " Middlesex," or

"Middlesex, to wit," but the latter method is the most

usual. In the body of the indictment a special venue used

to be laid, that is, the facts were in general stated to bave

arisen in the county in which the indictment was pre-

ferred." 3 Burn, 21.

I The place (or special venue, as it is technically termed)

must be such as in strictness the jury who are to try the

cause should come fron. At common law, the jury, in

strictness, should have come from the town, hamlet, or
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parish, or from the manor, castle, or forest, or other
known place out of a town, where the offence was com-
mitted, and for this reason, besides the county, or the city,
borough, or other part of the county to which the juris-

diction of the court is limited, it was formerly necessary
to allege that every material act mentioned in the indiet.

ment was committed in such a place.

Under ss. 611, 613, no indictment will now probably
be quashed for want of a sufficient description.

The cases in which a local description has been held to
be necessary in the body of the indictment, are:

Burglary, 2 Russ. 47; house-breaking, R. v. Bullock,
1 Moo. 324, note (a) ; stealing in a dwelling-house, under
section corresponding to s. 345 ante : R. v. Napper, 1 Moo.
44; being found, by night, armed, with intent to break
into a dwelling-house, under section corresponding to s.
417, ante, and all offences under part XXX., ante: R. v.
Jarrald L. & C. 801; riotously demolishing churches,
houses, machinery, etc., or injuring them, under sections
corresponding to ss. 85, 86, ante: R. v. Richards, 1 M. &
Rob. 177; maliciously firing a dwelling-house, perhaps an
out-house, and probably all offences that fell under ss. 2,_
3, 4, 5, 6, 7, 8, 9, 10, 13 & 14 of the repealed Act, as to
malicious injuries to property, but not the offences under

ss. 18, 19, 20, 21, of the same Act: R. v. Woodward, 1
Moo. 823 ; forcible entry, Archbold, 50 ; nuisances to high-

ways: R. v. Steventon, 1 C. & K. 55; malicious injuries
to sea-banks, milldams, or other local property, Taylor,

Ev., 1 vol., par. 227; not repairing a highway, in which

even a more accurate description is necessary, as the

situation of the road within the parish, etc.; indecent

exposure in a public place, R. v. Harris, 11 Cox, 659.

But in most cases of want of local description, where

necessary, or of variance between the proof and the allega-

tions in the indictment respecting the place, local descrip.
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tion, etc., the courts would now allow an amendment, or
order particulars.

It is well remarked in Taylor Ev., vol. 1, par. 228:

" It would be extremely difficult to advance any sensible

argument in favour of this distinction which the law recog-
nizes between local and transitory offences. On an indict-
ment, indeed, against a parish for not repairing a highway,
it may be convenient to allege, as it will be necessary to>
prove, that the spot out of repair is within the parish
charged, . . . but why a burglar should be entitled to

more accurate information respecting the house he is
charged with having entered, than the highway robber can
claim as to the spot where his offence is stated to have

been committed, it is impossible to say : either full infor-
mation should be given in all cases or in none."

HEADING OF INDICTMENTS. (NeIV).

610. It shall not be necessary to state in any indictment that the jurors

present upon oath or affirmation.

2. It shall be sufficient if an indictment begins in one of the forms EE in

schedule one hereto, or to the like effect.

3. Any mistake in the heading shall upon being discovered be forthwith

aended, and whether amended or not shall be immaterial.

E. E. (Sections 610, 626.)

In the (ame of the court in which the indictment isjound).

The jurors for ousr Lady the Queen present that

( li re there' are more counts thai une, add at the beyinniny qf

m'ieh couit) :

" The said jurors further present that

See, as to forms, generally, s. 982, post.

FoRii AND CONTENTS OF COUNTS. (Ncw).

611. Every count of an indictment shall contain, and shall be sufficient
if it conltaiuis, in substance a statement that the accused has conmitted some
indictable offence therein specified.

2. Such statenent may be made in popular language without any
technical averments or any allegations of matter not essential to be prored.

3. Such statement may be in the words of the enactment describing the
offence or declaring the matter charged to be an indictable offence or in any

Cni3. LAw-43



words sufficient to give the accused notice of the offence with which he is

charged.

4. Every count shall contain so much detail of the circumstances of ti

alleged offence as is sufficient to give the accused reasonable information as to

the act or omission to be proved against him, and to identify the transaction

referred to : Provided that the absence or insufficiency of such details shall not

vitiate the count.

5. A count may refer to any section or sub-section of any statute creating

the offence charged therein, and in estimating the sufficiency of such count tie

court shall have regard to such reference.

6. Every count shall in general apply only to a single transaction.

EXAMPLES OF THE MANNER OF STATING OFFENCES.

F. F. (Section 611.)

(a) A. murdered B. at on (s. 231).

ï(b) A. stole a sack of flour from a ship called the at

, on (s. 349).

Nc) A. obtained by false pretenses from B., a horse, a cart

and the harness of a iorse at , on (s. 359).

(d) A. committed perjury with intent to procure the convic-

tion of B. for an offence punisiable swith penial serritude, namely

robbery, by swearing on the trial of B. for the robberv of C. t

the Court of Quarter Sessions for the county of Carleton, held at

Ottawa, on the day of , 1879 ; first that he, A.

saw B. at Ottawa, on the day of ; secondly,

that B. asked A. to lend B. money on a watch belonging to C.;

thirdly, etc. (S. 146, s-s. 2); or

(e) Tise said A. committed perjury on the trial of B. at a

Court of Quarter Sessions held at Ottawa on for an

assault alleged to have been committed by the said B. on C. at

Ottawa, on the day of by swearing to the effect

that the said B. could not have been at Ottawa, at tie time of

the alleged assault, inasmuch as the said A. had seen his at that

time in ]Kingston, (s. 146,,s-s. 1).

(f) A. with intent to maim, disfigure, disable or do grievous

bodily harm to B. or with intent to resist the lawfful appreension

or detainer of A. (or C.), did actual (grierous ?) bodily harm to

B. (or D.) (S. 241).

(g) A. with intent to injure or endanger the safety of persos

on the Canadian Pacific Railway, did an act calculated to inter.
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fere with an engine, a tender, and certain carriages on the said
railway on at by (describe with so muhel detail as

is sui(cient to give the accused reasonable information as to the acts

or omissions relied on against him, and to identify the transaction).

(Ss. 250, 489).

(h) A. published a defamatory libel on B. in a certain news-

paper, called the , on the day of A.D.
which libel was contaified in an article headed or

-comnencing (describe with so mutch detail as is sueicient to give the

accused reasonable information as to the part of the publication to

be relied on against h/ni), and which libel was written in the sense

of imputing that the said B. was (as the case may be). (S. 302.)

The first sub-section of this s. 611 cannot, probably

bear the construction that the wording of it taken literally

would, at first, suggest. The whole Act taken together does

not seem to allow of such a construction. Section 614, for

instance, as to treason, is directly against it. An indict-

men for obtaining by false pretenses is, perhaps, the only

one that can be laid, without an averment of the intent,

where the intent is necessary to constitute the offence, and

this, because the form FF given in schedule one does not

aver the intent : s. 982 post; see -R. v. Pierce, 16 Cox,

213. But the same form, in all the other cases, where the

intent is au ingredient of the offence as enacted by statute,

does contain an averment of such intent. If it were suffi-

cient, in any indictment, to simply aver in all cases that

the defendant lias committed an indictable offence therein

specified, the Act would not contain s. 618, for instance,
which specially decrees that in an indictment under s. 361,
it shall not be necessary to allege or to prove that the act

was done with intent to defraud, though s. 361 has no

mention whatever of an intent to defraud, and ss. 618,

619, 620, 621, 622, 623, 624, 625 would be superfluous.
Section 733 also provides for the case where the indictment
does not state any indictable offence, and s. 723, s-s. 2,
likewise assumes that indictments are not always to be so
carelesslydrawn as s.611 would,at first sight, seem to allow.
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Sub-section 2 of this s. 611 may perhaps dispense of,

for instance, the word " burglariously " in indictments for

burglary; but leaves it necessary to aver all matter neces-

sary to be proved. S-s. 3 will, probably, not receive
a wider construction than the saie enactment, as repro-

duced in s. 734, as to indictments for any offence against
this Act has heretofore received. Sce post, under that
section.

Sub-sections4 & 6 are no additions to the law. S-s. 5 may

help an indictment in certain cases. See remarks, post,
under s. 629.

"-The rule is, that, with certain exceptions, all the cir-
cumstances necessary to constitute the offence charged
should be stated with certainty and precision, to the end
that the defendant may be, enabled to form a judgment
whether or not they constitute an indictable offence, and so

demur or plead accordingly; or that he may be enabled to
plead autrefois acquit, or convict or a pardon, in bar of a
subsequent prosecution for the same offence; and in order
also that the court may know what judgment may legally
be passed in the event of a conviction. The courts, how-

ever, will construe the words of an indictment according to

their ordinary and usual acceptation; and as regards

technical exprgssions-these they will construe according
to their technical meaning, and if the sense of a word be

ambiguous in its ordinary acceptation it will be construed

according as the context and subject matter may require,

in order to render the whole consistent and sensible; and

in doing so, the courts will disregard ungrammatical

language if the real meaning be sufficiently expressed: R.

v. Stevens, 5 East, 244; R. v. Stokes, 1 Den. 307.
But although the courts will thus construe the-averments

of an indictment so as to give effect to them,,th2ey will not

supply the omission of anything which is essential. If,

therefore, auy necessary averment is omitted no intendment

will be made in its favour-the rule upon the subjeet being

that the courts will presume the negative of everything
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that has not been expressly affirmed, and the affirmative
of everything which has not been expressly negatived":
Saunders.

If there be any exception contained in the same clause

of the Act which creates the offence the indictrment must
show negatively that the defendant does not come within
the exception: R. v. Earnshaw, 15 East 456; R. v. Baxter,
5 T. R. 83; R. v. Pearce, R. & R. 174. If, however, the
exception or proviso be in a subsequent clause or statute,
or, although in the same section, yet if it be not incor-
porated with the enacting clause by any words of reference,
it is matter of defence, and need not be negatived in the

indictment: R. v. Hall, 1 T. R. 820 ; Steel v. Smith, 1 B.
& Ald. 94 ; R. v. White, 21 U. C. C. P. 354 ; R. v. Strachan,
20 U. C. C. P. 182; R. v. MacKenzie, 6 0. R. 165.

In an indictment under s. 481 of this Code, for instance,
it must be averred that the defendant made the document
withb intent to defraud and vithout lawful authority.or excuse.
An indictinent, however, which would negative only " law-
ful excuse " and not " lawful authority" would be sufficient:
B. v. Harvey, L. R. 1 C. C. R. 284. As to the rules of
evidence in such cases, see Taylor, Ev. par. 844, et seq.

An 'indietment for indecent assault by a male on
another male (see s..260 ante) is defective, even after ver-
dict, if it does not aver that defendant is a male: R. v.
Montminy, Quebec, Q. B. May, 1893.

Such are the rules that have heretofore been recognized
in the framing of indictments. How far this Code alters
them remains to be settled by the jurispr.udence. But it
must not be lost sight of that it is technical objections only
that the Imp. Commissioners report as being put an end
to by the Code. Tha~t every indictment must charge
an offence, and that every accused person is entitied
to know what he is accused of, still remains the law, it
must be assumed : R. v. Clement, 26 U. C. Q. B. 297; see
case of R. v. Cummings under s. 938 post. Parliament bas
undoubtedly the right to decree that such shall not be the
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law any longer, but when they come to that determination

the courts of the country will probably require that such

determination be expressed in clear and unequivocal terms.
S-s. 2 of this s. 611 assumes negatively that all matter
of fact necessary to be proved must be alleged in the

indictment. It still remains the rule that an indictment

which does not substantially set down all the elements

of the offence is void : see 1 Bishop, Cr. Proc. 98.

OFFENCES MAY BE CHARGED IN THE ALTERNATIVE. (New).

612. A count shall not be deemed objectionable on the ground that it

charges in the alternative several different matters, acts or omissions which are

stated in the alternative in the enactment describing any indictable offence or

declaring the matters, acts or omissions charged to be an indictable offence, or

on the ground that it is double or m1itifarious: Provided that the accused mîay

at any stage of the trial apply to theï;ourt to amend or divide any such count

on the ground that it is so framed as to embarrass hin in his defence.

2. The court, if satisfied that the ends of justice require it, may order uni

count to be aencnded or dirided into two or more counts, and on such order being

made such count slutIl be so divided or amended, and t/tereupon aformeai coma-

nencenent nwy be inserted before each of the counts into vhich it is divided.

Though the statute is in the disjunctive the offence

may be charged in the conjunctive. An indictment under
s. 436 for instance, which charges that the defendant did

destroy, deface and injure a register is not bad for duplicity

or multifariousness, though the section says "destroy,
deface or injure "; R. v. Bowen, 1 Den. 22, and cases

there cited ; also R. v. Patterson, 27 U. C. Q. B. 142. The

above section permits of an alternative charge only where

the statute itself describes the offence in the alternative.

A charge made in the alternative as a general rule is no

charge at all; the defendant either did one thing or the

other ; per Gurney, B., in R. v. Bowen, ubi supra. An

indictment that would charge an offence in the disjunctive

would be bad, if not amended, though the defect would be

cured by verdict under s. 734.

See R. v. Baby, 12 U. C. Q. B. 346, and Cotterill v.

Lempriere, 17 Cox, 97.

CERTAIN OBJECTIONS NOT FATAL. (NeV).

613. (As arcndtd in 189J). No count shall be deemed objectionable or

insufficient on any of the following grounds ; that is to say:
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(a) that it does not contain the name of the person injured, or intended,

or attempted to be injured ; or

(b) that it does not state who is the owner of any property therein men-

tioned ; or

(c) that it charges an intent to defraud without naming or describing the

person whom it was intended to defraud ; or

(il) that it does not set out any document which may be the subject of the

charge; or

(c) that it does not set out the words used where words used*are the sub-

ject of the charge ; or

(f) that it does not specify the means by which the offence was com-

mitted ; or

(g) that it does not name or describe with precision any person, place or

thiig : or

(h) in cases where the consent of any person is required before a prosecution

can be instituted, that it does not state that such consent has been obtained :

Provided that the court may, if satisfied that it is necessary for a fair trial,

order that a particular further describing such document, words, means, per-

son, place or thing be furnished by the prosecutor.

These are extended re-enactments of various clauses of

the Procedure Act, c. 174, R. S. C. ss. 112, 114. 116, 117,

130. S-s. (c) assumes that it is necessary in some cases to

allege an intent to defraud. Sec post, under s. 617, for the

case where particulars have been ordered.

INDICTMENTS FOR HIGH TREASON.

614. Every indictment for treason or for any offence against Part IV. of

this Act nust state overt acts, and no evidence shall be admitted of any overt

act sot stated unless it is otherwise relevant as tending to prove gone overt

act stated.

2. The power of amending indictments herein contained shall not extend

to athorize the court to add to the overt acts stated in the indictmsent.

This should apply only to ss. 65 & 69. It is erroneously
made to apply to all the sections of part IV.

INDICTNENTS FOR LIBEL.

615. No count for publishing a blasphemous, seditious, obscene or
&fuatory libel, or for selling or exhibiting an obscene book, pamphlet., news-

paper or other printed or written inatter, shall be deened insuticient on the

groind that'it does not set out the words thereof : Provided that the court

may order that a particular shall be furnished by the prosecutor stating what

pa ages in such book, pamphlet, newspapser, printing or vriting are relied on
in ispport of the charge.

2. A coiunt for libel may charge that the matter published was written in
a seuse which would make the publishing criminal, specifying that seuse with-



out any prefatory averment showing how that matter was written in that

sense. And on the trial it shall be sufficient to prove that the inatter pub-

lished was criminal either with or without such innuendo.

See form of indictment for a defamatory libel under
s. 611, ante.

INDICTMEÑTS FOR PERJcRY AND OTHER OFFENCESa (New).

616. No count charging perjury, the making of a false oath or of a false

statement, fabricating evidence or subornation, or procuring the commission of
any of these offences, shall be deemed insufficient on the ground that it doez

not state the nature of the authority of the tribunal before which the oath or

statement was taken or made, or the subject of the inquiry, or the words used

or the evidence fabricated, or on the ground that it does not expressly negative

the truth of the words used : Provided that the court may, if satisfied that it

is necessary for a fair trial, order that the prosecutor shall furnish a particular

of what is relied on in support of the charge.

2. No count which charges any false pretense, or any fraud, or any

attempt or conspiracy by fraudulent means, shall be deemed insufficient

because it does not set out in detail in what the false pretenses or the fraud or

fraudulent means consisted : Provided that the court mnay, if satisfied as afor5 -

said, order that the prosecutor shall furnish a particular of the above matter.

or any of them.

3. No provision hereinbefore contained in this part as to matters which are

not to render any count objectionable or insufficient shall be construed a.

restricting or liniting in any way the general provisions of section six hundred

and eleven. R. S. C. c. 174, ss. 107, 108. 14-15 V. c. 100, ss. 20, 21 (Imip.).

See R. v. iDunning, 11 Cox, 651; and R. v. Hare, 13 Cox,
174,. See forms of indictments for false pretenses and for
perjury in form FF of schedule 1, under s. 611, ante.

The sections on perjury are 145, et seq. on false pretenses,
358, et seq.; for conspiracies see under s. 527; Howard v. R.,
10 Cox, 54, cannot now be followed.

PARTICULARS. (Nw).

617. When any such particular as aforesaid is delivered a copy shall le

given without charge to the accused or his solicitor, and it shall be entered

in the record and the trial shall proceed in all respects as if the indictmtent had

been amnended in conforseity rcith such parlicular.

2. In determining whether a particular is required or not, and whether a

defect in the indictinent is material to the substantial justice of the case or not,

the court nay have regard to the depositions.

See R. v. Hamilton, 3 Russ. 173, and Greaves' note

where particulars were ordered by the court: R. v. Stapyl-

ton.8 Cox, 69; R.v. Hodgsou, 3 C.& P. 422; R. v. Bootyman,
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5 C. & P. 300. Any bill of particulars may itself be
amended at the trial under s. 723. An application for

particulars should be made before the trial, but the court

has full discretionary powers in the matter: 88. 3, s. 723.

INDICTMENT UNDER SECTION 361.

O18 It shall not be necessary to allege, in any indictment against any

person for wrongfully and wilfully pretending or alleging that he inclosed and

sent, or caused to be inclosed and sent, in any post letter, any money, valuable

security or chattel, or to prove on the trial, that the act was done with intent

to defraud. R. S. C. c. 174, s. 113.

This enactment is useless. It was in the original statute

of 1869, because there the offence was made one of obtain-

ing money under false pretenses. But now s. 361 does not

contain such an enactment, and does not require an intent

to defraud.
INDICTMENTS IN CERTAIN CASES. (Amtended).

619. An indictment shall be deemed sufficient in the cases following:

(a) If it be necessary to name the joint owners of any real or personal

property, whether the same be partners, joint tenants, parceners, tenants in

common, joint stock conpanies or trustees, and it is alleged that the property

belongs to one who is named, and another or others as the case may be ;

(b) If it is necessary for any purpose to mention such persons and one only

is named ;

(c) If the property in a turnpike road is laid in the trustees or commis-

sioners thereof without specifying the names of such trustees or commissioners ;

(d) If the offence is committed in respect to any property in the occupation

or under the management of any public officer or conmissioner, and the

property is alleged to belong to such ofBcer or commissioner without naming

him;

(e) If, for an offence under section three hundred and thirty-four, the

oyster bed, laying or fishery is described by name or otherwise, without stating

the sane to be in any particular county or place. R. S. C. c. 174, ss. 118, 119,

120, 121 & 123.

Sub-sections (a) & (b) are taken from the Imperial Act,

7 Geo. IV. c. 64, s. 14. Formerly, where goods stolen were

the property of partuers, or joint-owners, all the partners

or joint owners must have been correctly named in the

indictment, otherwise the defendant would have been

acquitted.

The word "parceners " refers to a teuancy which arises

when an inheritable estate descends from the ancestor to
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several persons possessing an equal title to it: Wharton,
Law Lexicon.

It must be remembered that the words in s. 619, s-s. (a)
are, " another or others;" and if an indictment allege pro-
perty to belong to A. B. and others, and it appears that
A. B. has only one partner, it is a variance.

The prisoner was indicted for stealing the property of
G. Eyre " and others," and it was proved that G. Eyre had
only one partner; it was beld, per Denman, Com. Serj., that
the prisoner must be acquitted: lampton's Case. 2 Russ.
303. So where a count for forgery laid the intent to be to
defraud S. Jones " and others," and it appeared that Jones
had only one partner, it was held that the count was not
supported: R. v. Wright, 1 Lewin, 268.

In B. v. Kealey, 2 Den. 68, the defendant was indicted
for the common law misdemeenour of having attempted, by
false pretenses made to J. Baggally and others, to obtain
from the said J. Baggally and others one thousand yards
of silk, the property of the said J. Baggally and others,
with intent to cheat the said J, Baggally and others of the
sane. J. Baggally and others were partners in trade, and
the pretenses were made to J. Baggally; but none of the
partners were present when the pretenses were made, nor
did the pretenses ever reach the ear of any of them. It was
objected that there was a variance, as the evidence did not
show that the pretenses were made to J. Baggally and
others; but the objection was overruled by Russell Gurney,
Esq., Q. C., and, upon a case reserved, the conviction was
held right.

Greaves, in note (a), 2 Russ. 304, says on this case: "It

is clear that the 7 Geo. IV. c. 64, s. 14 (s. 619 ante) alone
authorizes the use of the words ' and others; ' for, except

for that clause, the persons must have been named. There

the question really was, vhether that clause authorized

the use of it in this allegation. ýThe words are, ' whenever

it shall be necessary to mention, for any purpose tehqtsoecer,
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INDICTMENTS-SPECIAL CASES.

any partners, etc.,' ('.if it be necessary for any purpose to

mention,' etc., s. 619, ante). Now it is plain that the

prisoner had applied to Baggally to purchase the goods of

the firm, and the inference from the statement in the

indictment is that he had actually made a contract for

their purchase, and, if that contract had been alleged, it

must have been alleged as a contract with the firm, and it

was clearly correct to allege an attempt to make a contract

as made to the firm also.

Now such a variance as mentioned in Hampton's and

Vright's cases, ubi supra, would not be fatal, if amended:

s Burn, 25 ; see s. 723 post; and R. v. Pritchard, L. & C.

34; R. v. Vincent, 2 Den. 464; R. v. Marks, 10 Cox, 367.

It is not necessary that a strict legal partnership should

exist. Where C. & D. carried on business in partnership,

and the wiclow of C., upon his death, without taking out

administration, acted as partner, and the stock was after-

wards divided between ber and the surviving partner, but,

before the division, part of the stock was stolen; it was

bolden that the goods were properly described as the goods

of D. and the widow: R. v. Gaby, R. & B. 178.

And where a father and son carried on business as

farmers; the son died intestate, after which the father

continued the business for the joint benefit of hnimself and

the son's next of k-in; some sheep were stolen, and were

aid to be the property of the father and the son's next

of kin, and all the judges held it right : R. v. Scott, R. &

1.13.

In an indictment for stealing a Bible, a hymn-book,

dte., from a Methodist chapel, the goods were laid as the

poperty of John Bennett and others, and it appeared-that-

Bennett was one of the Society, and a trustee of the chapel:

hrke, J., held that the property was correctly laid in

Benett: I. v. Boulton, 5 C. & P. 537.

In R. v. Pritchard, L. & C. 34, it was held that the pro-

1rty of a banking co-partnership may be described as the
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property of one of the partners specially named and others.

under the clause in question. See s. 620, post, as to

bodies corporate, and the property under their control:

R. v. Beacall, 1 Moo. 15.

On s-s. (c), it bas been held that if a person employed by

a trustee of turnpike tolls to collect them lives in the toli

house rent free, the property in the house, in an indictment

for burglary, may be laid in the person so employed by the

lessee, he baving the exclusive possession, and the toll

house not being parcel of any premises occupied by bis

employer: B. v. Camfield, 1 Moo. 42.

PROPERTY OF BODY CORPORATE.

620. Al property, real and personal, whereof any body corporate has,

by law, the management, control or custody, shall, for the purpose of any

indictment or proceeding against any other person for any offence conmitted

on or in respect thereof, be deemed to be the property of such body corporate.

R. S. C. c. 174, s. 122.

This clause is not in the English statutes. It was held

in England, without this clause, that when goods of a cor.

poration are stolen they must be laid to be the property

of the corporation in their corporate name and not in the

names of the individuals who comprise it : R. v. Patrick

and Pepper, 1 Leach, 253.-So in R. v. Freeman, 2 Russ.

$01, the prisoner was indicted for stealing a parcel, the

property of the London and North Western Railway Coin.

pany. The parcel vas stolen from the Lichfield Station,

which had been in the possession of the company for three

or four years, by means of their servants, but no statute

was produced which authorized the company to purchase

the Trent Valley Line; an Acgincorporating the conmpany

was, however, produced. It was held that, as a corporation

is liable in trover, trespass and ejectment, they might bave

an actual possession though it might be wrongful, which

.would support the indictment.

In R. v. Frankland, L. & C. 276, it was held: Ist. That

the incorporation of a private company must be proved by

legal and documentary evidence ; 2ud. That partners in à
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Sees. 621-623] INDICTMENTS-SPECIAL CASES. 085

coplanly not incorporated miglit be proved to be such by

parol evidence ; Srd. That Thomas Bolland and others,

who were described in the indictment as the owners of the

property embezzled, being partners in a company not

incorporated, the indictnent 'vas supported by proof that

the money was the property of the company.

By s. 613, ante, no count is objectionable on the ground

that it does not contain the naine of the person injured,
or defrauded, or that it does not state the owner of any

property therein described, or that it does not name any
one with precision.

INDICTMENTS FOR STEALING ORES, ETC.

621. In an indictnent for any offence inentioned in section three

hundred and forty-three or three hundred and seventy-five of this Act, it shall

be sufficient to lay the property in Her Majesty, or in any person or corpora-

tion, in different counts in such indictmient; and any variance in the latter

case, between the statement in the indictment and the evidence adduced,

ay lae anended at the trial ; and if no owner is proved the indictnent

nay be anended by laying the property in Her Majesty. R. S. C. c. 174,

124.

See under ss. 343 & 375, astte.

OFFENCES AS TO POSTAGE STAMPs, ETC.

622. In any indictinent for any offence committed in respect of any

postal card, postage stanp or other stiip issued or prepared for issue by the

authority of the Parliainent of Canada, or of the legislature of any province of

Canada, or by, or by the authority of any corporate body for the paynent of

any fee, rate or duty whatsoever, the property therein may be laid in the

person in whose possession, as the owner thereof, it was when the offence was

connitted, or in Her Majesty if it was then unissued or in the possession of

any officer or agent of the Governiment of Canada or of the Province by

authority of the legislature whereof it was issued or prepared for issue. R. S. C.

c. 174, s. 125.

See interpretation clause, s. 3.

INDICTMENTS UNDER SECTIONS 319 - 321.

623. In every case of theft or fraudulent application or disposition of

anîy chattel, imoney or valuable security under sections three hundred and

ineteen (c) and three hundred and twenty-one of this Act, the property in

ansy such chattel, ioney or valuable security may, in any warrant by the

jitice of the peace before whon the offender is charged, and in the indictment

preferred against such offender, be laid in Her Majesty, or in the municipality,

as the case may be. R. S. C. c. 174, s. 126.



INDICTMENTS AS TO MAIL BAGs, ETC.

624. When an offence is committed in respect of a post letter bag, or a
post letter, or other mailable matter, chattel, noney or valuable security sent
by post, the property of such post letter bag, post letter, or other mailable
matter, chattel, money or valuable security fnay, in the indictment preferred
against the offender, be laid in the Postmnaster-General; and it shall not be
necessary to allege in the indictment, or to prove upon the trial or otherwise,
that the post letter bag, post letter or other mailable matter, chattel or

valuable security was of any value.

2. The property of any chattel or thing used or employed in the service of
the post office, or of moneys arising from duties of postage, shall, excelpt in
the cases aforesaid, be laid in Her Maje.sty, if the-saine is the property of lier
Majesty, or if the loss thereof would be borne by Her Majesty, and iot by
any person in his private capacity.

3. In any indictment against any person emiployed in the post office of
Canada for any offence against this Act, or against any person for an offence
committed in respect of any person so employed, it shall be sufficient to allege
that such offender or such otiher person was employed in the past office of
Canada at the time of the commission of such offence, without stating further
the nature or particulars of his employment. R. S. C. c. 35, s. 111.

See ss. 3 and 4, ante, for interpretation of terms.

STEALING BY TENANT OR LODGER.

625. An indictment may be preferred against any person who steal. any
chattel let to be used by him in or wvith any house or lodging, or who stea
any fixture so let to be used, in the saine forn as if the offender was noita
tenant or lodger, and in either case the property mssay be laid in the owier 'r
person letting to hire. R. S. C. c. 174, s. 127. 24-25 V. c. 96, s. 74 (Imp.).

See S. 322, aite.

JoINDER OF COUNTS. (Nes).

626. Any number of counts for any offences whatever iay be joined in
the same indictment, and shall be distinguished in the iaiiser slhwin in tin
form EE is schsedule one hereto, or to the like effect : Proiidet that to a? co't'

chargiisq ng mrder no count charging aniy ojfiece other than mîu s der shil 1'

joine d.

2. When there are more conts than one iii an imtletneint eaci coint iu

be treated as a separate indictnieint.

3. If the court thinks it conducive to the ends of justice te do so, it ima

direct that the accused shall be tried upon any one or more of such counts

separately. Such order may be made either before or in the course of tle trial,

and if it is made in the course of the trial the jury shall be discharged froi

giving a verdict on the counts on which the trial is not to proceed. Tite

counts in the indictment which are not then tried shall be proceeded uIoi In

all respects as if they had been found in a separate indictmsent.

4. Provided that, unless there be special reasons, no order shall be nse

preventing the trial at the saime tiime of any isnmber of distinct charges of
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JOINDER OF COUNTS.

theft not exceeding three, alleged to have been committed within six months

from the first to the last of such offences, vhether against the sarme person ornot.

5. If one seulence is passed upon any verdict of g'ilty on more counts than

one, the sentence shall bc good if any of such counts would have justiecd it.

The proviso in s-s. 1 is new as statutory law, though

in practice no count for any other offence was joined

to a count for murder : see Theal v. R., 7 S. C. R. 397.

The last words of s-s. 4 are also new law. Sub-section 5

extends to all offences a rule that applied exclusively to

misdemeanours.
See form EE under s. 610, p. 673, ante.

in R. v. Jones, 2 Camp. 131, Lord Ellenborouglh said:

"In point of law there is no objection to a man being tried

on one indictment for several offences of the same sort.

It is usual, in felonies, for the judge, in his discretion, to

cal1 upon the counsel for the prosecution to select one

felony, and to confine themselves to that ; but this practice

bas never been extended to misdemeanours."

In B. v. Benfield, 2 Burr. 980, an information against

five for riot and libel had been filed, on which three of them

were acquitted of the whole charge, and Benfield and Saun-

ders found guilty of the libel. It was objected that several

distinct defendahts charged with several and distinct

offences cannot be joined together in the sane indictmient

or information, because the offence of one is not the offence

of the others. But it was determined that several offences

may be joined in one and the same indictment or informa-

tion, if the offence wholly arises from such a joint act as is

criminal in itself, without any regard to any particular

default of the defendant which is peculiar to himself ; as,

for instance, it may be joint for keeping a gaming house,

or for singing together a libellous song, but not for exercis-

ing a trade without having served an apprenticeship,
,because each trader's guilt must arise from a defect peculiar

to himself, and 2 Hawk. 140 was said to be clear and

express in this distinction.

In Young's case, 1 Leach, 511, Buller, J., said: "In
misdemeanours the case in Burrow, R. v. Benfield, 2 Burr.
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980, shews that it is no objection to an indictment that it

contains several charges. The case of felonies admits of

a different consideration; but even in such cases, it is no

objection in this stage of the prosecution (writ of 'error).

On the face of an indictment every count imports to be for

a different offence, and is charged as at different times;

and it does not- appear on the record whether the offences

are or are not distinct. But, if it appear before the defend-

ant has pleaded or the jury are charged, that he is to be

tried for separate offences, it has been the practice of the

judges to quash the indictment, lest it should confound the

prisoner in his defence, or prejudice him in the challenge

of the jury; for he might object to a juryman trying one

of the offences, though he might have no reason to do so in

the other. But these are only matters of prudence and

discretion. If the judge who tries the prisoner does not

discover it in time, I think he nay put the prosecutor to

make his election on which charge he will proceed. I did

it at the last sessions at the Old Bailey, and hope that, in

exercising that discretion, I did not infringe on any rule of

law or justice. But, if the case has gone to the length of a

verdict, it is no objection in arrest of judgment. If it were

it would overturn every indictrment which contains several

counts."

In the case of R. v. Heywood, L. & C. 451, this decision

in Younq's case vas followed by the court of crown cases

reserved, and it was held, that, although it is no objection

in point of law to au indictnent that it charges the prisoner

with several diferent .felonies in different counts, yet, as

matter of practice, a prisoner ought not, in general, to be

charged with different felonies in different counts of an

indictmnent ; as, for instance, a nurder in one count, and

a brglary in another, or a burglary in the house of A. in

one count, and a " distinct " burglary in the louse of B. in

auother, or a larceny of the goods of A. in one count, and

a " distinct " larceny of the goods of B. at a different time

in another, because such a course of proceeding is calcu.
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iated to embarrass the prisoner in his defence. And where
it has been done, and an objection is taken to the indict-
ment on that ground before the prisoner has pleaded' or
the jury are charged, the judge in his discretion may quash
the indictment, or put the prosecutor to elect. But it is
no objection in arrest of judgment, or on a writ of error.
See s. 734 post. Thus, where an indictment charged the
prisoner in three several counts with three several felonies
in sending three separate threatening letters, Byles, J.,
compelled the prosecutor to elect upon which count he
would proceed: R. v. Ward, 10 Cox, 42. And since differ-
ent judgments are required, it seems that the joinder of a.
count for a felony with another for a misdemeanour, would
be holden to be bad upon demurrer, or after a genera
verdict, upon motion in arrest of judgment: 1 Starkie, Cr.
Pl. 43; 1 Stephen's Hist. 291. But now under s. 626,
ante, that is not so.

So in R. v. Ferguson, Dears. 427, where the prisoner;
having been indicted for a felony and a misdemeanour in
two different counts of one indictment, and found guilty,
not generally, but of the felony only, the prisoner moved irm
arrest of judgment, against the misjoinder of counts, the
judge reserved the decision, and Lord Campbell, C.J.,
delivering the judgment of the court of Crown cases reserved
said: " There is really no difbculty in the world in this
case, and I must say that I regret that the learned recorder,
for whom I have a great respect, should have thought it
necessary to reserve it. The question is, whether the
iudictment was bad on account of an alleged misjoinder of'
counts. The prisoner wàs convicted on the count for felony
ouly, and it is the same thing as if he had been convicted
upon an indictient containing that single count; and it
is allowed that there was abundant evidence to warrant
that conviction. There- is not the smallest pretense for
the objection, that the indictment also contained a count
for misdemeanour, and it does not admit of any argument.'

Caiv. LAW-44
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So in R. v. Holman, L. & C. 177, where the prisoner
was charged in an indictment by one count for embezzle.
ment and the other for larceny as a.bailee. At the close cf
the case for the prosecution it was objected that the indict-
ment was bad for misjoinder of counts, and that the objec-
tion was fatal, althouglh not.taken till after plea pleaded
and the jury had been charged ; and, upon the court pro-
posing to direct the counsel for the prosecution to elect on
which count he would proceed, the prisoner's counsel
further contended that the indictment was so absolutely
bad that the election of counts was inadmissible.

The court directed the counsel for the prosecution to

,e1ect on which count he would proceed, reserving, at the

request of the prisoner's counsel, the points raised by him

as above stated for the consideration of the court for Crown

cases reserved. The counsel for the prosecution elected to

proceed on the second count, and upon that count the

prisoner was convicted, and the conviction affirined.

Where the defendant was indicted, in several counts,
for stabbing with intent to murder, with intent to maim

and disable, and with intent to do some grievous bodily

harm, it was holden that the prosecutor was not bound to

elect upon which count he would proceed, notwithstanding

the judgment is by the statute different, being on the first

count capital, and on the others transportation: R. v.

Strange, 8 C. & P. 172; Archbold, 70.

When the enactmnent contained in s. 713, post, was in

force in England, 7 Wm., IV. and 1 V. c. 85, s. 11, a

prisoner 'was charged in one indictment with feloniously

stabbing with intent-first, to murder; second to maim;

third, to disfigure; fourth, to do some grievous bodily

harm; to which vas added a count for a common assault.

The case was far advanced before the learned judge was

aware of this, and at first he thought of stopping it; but

as it was rather a serious one he left the case, without

noticing the last count, to the jury, who (properly as the
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learned judge thought upon the facts) convicted the prisoner;
and the counsel for the prosecution then, being aware of thé
objection of misjoinder, requested that the verdict might
be taken on the last count for felony, which was done
accordingly; and this was held right by all the judges:
R. v. Jones, 2 Moo. 94.

Here, in Canada, now, there is no objection to a count
for a common assault, in an indictinent for any offence
where, under s. 713, the jury may find a verdict for the
essault. But, of course, such a count is not necessary, as
the jury may, in that case, conviet of the*assault.without
its being alleged in the indictment: sec 3. Bishop's Cr.
Proc. 446.

In any case not falling under s. 713 the prosecutor
may be ordered to proceed on one of the counts only. If
the defendant does not take the objection andeallows the
trial to proceed the conviction will be legal, if a verdict is
taken distinctly on one of the counts. If a verdict is given
of guilty generally, without specifying on which of the
conuts, the conviction will be held bad on motion in arrest
of judgnent, or in error. For how could the court know
what sentence to give if it is not clear what offence the
jury have found the prisoner guilty of. But s-s. 5 of s. 626
would seem to alter the law in this respect: sec 1 Starkie,
Cr. Pl. 43; R. v. Jones, 2 Moo. 94; R. v. Fergusoi, Dears.
4-27 O'Connell v. R., 11 CI. & F. 155.

Though in law the right to charge different felonies in
one indictient cannot be denied, yet, in practice the
court, in such a case, will always oblige the prosecutor to
elect and proceed on one of the charges only: Dickinson's
Quarter Sessions, 190.

But the saine offence may be charged in different ways,
in different counts of the sane indictment, to maeet the
several aspects which it is apprehended the case may
assume in evidence, or in which it may be seen in point of
law, and it is said in Archbold, p. 72: "Although a prose-
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cutor is not, in general, permitted to charge a defendant
with different felonies in different counts, yet he may charge
the same felony in different ways in several counts in order
to meet the facts of the case; as, for instance, if there þe a
doubt whether the goods stolen, or the bouse in wbich a
burglary or larceny was committed, be the goods or house
of A. or B., they may be stated in one count as the goods or
house of A., and in another as the goods or house of B.: see
R. v. Egginton, 2 B. & P. 508; R. v. Austin, 7 C. & P. 796.
And the verdict may be taken generally on the whole indict-
ment : R. v. Downing, 1 Den. 52. But, inasmuch as the
word 'felony' is not noinen collectivin (as 'misdemeanour'
is: see Ryalls v. R, Il Q. B. 781, 795), if the verdict and
judgment,,in such case, be against the defendant for ' the
felony aforesaid,' it will be bad unless the verdict and judg-
ment be warranted by each count of the indictuent":
Campbell v. R., 11 Q. B. 799, 814; see 1 Bishop's Cr. Proc.
449.

In R.v. Sterne, 1 Leach, 473, 2 East P. C. 701, the defeud-
ant was charged in two counts with two distinct felonies on
the same facts, and found guilty of a third one that was

included in those charged. In R. v. Audley (Lord), 3 St.
Tr. 401, the prisoner was tried at the same time upon three

indictments for three different felonies: see also R. v. Ker-
shaw, 1 Lewin, 218 ; R. v. School, 26 U. C. Q. B. 212.

Indictments for misdenieanours may contain several
counts for different offences, and, as it seems, thouglh the
judgments upon each be different: Young v. R., 3 T. R. 98,
105, 106; R. v. Towle, 2 Marsh. 466; R. v. Johnson, 3 M.

& S. 539; R. v. Kingston, 8 East, 41; and see R. v. Ben.

field, 2 Burr. 980 ; R. v. Jones, 2 Camp. 131; Dickinson's

Q. S. 190; Starkie's Cr. Pl. 43; R. v. Davies, 5 Cox, 328.
Even where several different persons were charged in differ-

ent counts with offences of the same nature, the court held

that it was no ground for a demurrer, though it miglit be

for an application to the discretion of the court to quash the
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indictment: R. v. Kingston, 8 East, 41. Where two
defendants were indicted for a conspiracy and a libel, and
at the close of the case for the prosecution, there was

evidence against both as to the conspiracy but against one

only as to the libel, the judge then put the prosecutor to

elect which charge he would proceed upon : R. v. Murphy,
8 C. & P. 297. On an indictment for conspiracy to defraud

by making false lists of goods destroyed by fire, one set of

counts related to a fire in June, 1864, and another to a fire
in Noveniber, 1864. The prosecution was compelled to elect
which charge of conspiracy should be first tried, and to

confine the evidence whoUy to that in the first instance:
R. v. Barry, 4 F. & F. 389. And on an indictment against

the manager and secretary of a joint-stock bank, containing

many counts, some charging that the defendants concurred
in publishing false statements of the affairs of the bank,
and others that tbey conspired together to do so, the pro-

secutors were put to elect on which set of counts they

would rely: R. v. Burch, 4 F. & F. 407.

If there be several offenders that commit the same

offence, as if several commit a robbery, or burglary, or

murder, they may be joined in one indictment. And for

separate offences of the same nature several persons may

be indicted in the same indictrment if they are indicted

separaliter, severally, so that twenty persons may be

indicted for keeping twenty different disorderly houses; 2

Hate, 173. In fact, formerly, in the criminal courts, there

was ouly one indietment against all the prisoners ; the

jury at the end of the day retired and considered all the

cases they had heard during the day, and then gave all the

verdicts-in the different cases together; per Deuman, C.J.,
in R. v. Newton, 3 Cox, 492; and per Alderson, B., in R.

v. Downing, 1 Den. 52.

Counts for different misdemeanours on whieh the judg-
ment is of the same nature may be joined in the -same

indictinent, and on such counts judgment may, and indeed
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ought to be, separately entered : R. v. Orton, 14 Cox, 436,

546; R. v. Bradlaugh, 15 Cox, 217.

Counts for different misdemeanours of the same class

may be joined in the same indictment: R. v. Abrahais,
24 L. C. J. 325.

Although, in general, it is riot permitted to include two

different felonies under different counts of an indictment,
yet the same offence may be charged in different ways in
different^counts of the same indictment. Thus, in.the first
count the accused may be charged with having stolen

wood belonging to A., and in an?.other with having stolen
wood belonging to B.: R. v. Falkner, 7 R. L. 544.

If an assault is on two or more persons, or if by one act

any one steals various articles, whether belonging to the
sane person or the property of two or more persons, or
kills or wounds more than one, the offence may be eharged
as one in the indictment, in the same count: R. v. Ben-
field, 2 Biurr. 980; form in 3 Chit. 823. Though it iay
also, perhaps, be charged in different indictments; see cases
under s. 632 post. 8ee R. v. Devett, 8 C. & P. 639; R. v.
Giddins, Car. & M. 634 ; R. v. Fuller, 1 B. & P. 180
Latham v. R., 9 Cox, 516.

Sub-section 4 of s. 626 is a reproduction of ss. 111 &

134, e. 174, R. S. C. 24 & 25 V. c. 96, ss. 6, 71 (Imp.).

The word " month " therein means a calendar month:
Interpretation Act, c. 1, Rev. Stat.

Section 202, c. 174, R. S. C. has not been re-enacted,
so that the indictment, now, must charge three acts of
stealing. That s. 202 allowed the proof of three acts of

stealing where the indictment charged only one.

The effect of this legislation is to restrain the power of

the court with respect to the doctrine of election. The court

cannot, unless there be special reasons, put the prosecutor

to his election where the indictment charges three acts of

larceny within six months. But on the other band, the

694 PROCEDURE. [Sec. 626



court is not bound to put the prosecutor to his election in
other cases, but is left to its discretion, according to the

old practice.

By means of a secret junction pipe with the main of a

gas company, a mill -was supplied with gas, which did not

pass through the gas meter, and which was consumed

without being paid for. This continued to be done for

some years. Held, on an indictment for stealing 1,000
cubie feet of gas on a particular day, the entire evidence

miight be given, as there was one continuous act of stealing

ail the time, and that s. 6 of the Imperial Larceny Act,
s. 202, of c. 174, R. C. S. as to the prosecutor electing on

three separate 'takings within six months, did not apply:

R. v. Firth, 11 Cox, 234.

An indictment charged au assistant to a photographer

with stealing on a certain day divers articles belonging to

bis employer. It did not appear when the articles were

taken, whether at one or more times, but only that they
were found in the prisoner's possession on the 17th of

January, 1870, and that one particular article could not

have been taken before March, 1868, but the prosecution

abandoned the case as to this article: Held, that this was

not a case in which the prosecutor should be put to eleet

upon which taking to proceed: R. v. Henwood, 11 Cox,

526.

When it appears by the evidence that the felonious

receiving was one continuous act during a certain period

of time, extending over two years, the court will not compel
the prosecutor to elect, even if it be proved that some of
the articles received by the accused were so received at
divers fixed dates extending over more than six months,

and on more than three occasions: B. v. Suprani, 13 R. L.
577, 6 L. N. 269.

It seems that, where three acts of larceny are charged
in separate counts there may also be three counts for
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receiving: R. v. Heywood, L. & C. 451. There is no doubt

of that under this Code.

Greaves says: "It frequently happened before this

statute passed, that a servant or clerk stole sundry articles

of small value from his master at different times, aud in

such a case it was necessary to prefer separate indictients

for each distinct act of stealing, and on the trial it not sel.

dom happened that the jury, having their attention cou.

fimed to the theft of a single article of small value, iln-

properly acquitted the prisoner on one or more indietments.
The present section remedies these inconveniences, and

plces several larcenies fron the sanie person in the samue
position as several embezzlements of the property of the

sanie person, so that the prosecutor may now include three

larcenies of his property committed within the space of si.*

calendar months in the samue indictmuent": Lord Camp.

bell's Acts, by Greaves, 19.

The indietment need not chrge that the subsequeut

larcenies were committed within six nonths after the coin-

mission of the first: R. v. Heywood, L. & C. 431. Aud it

is not necessary, now, that the three acts of stealing should

be from the sanie person.

JOINDER OF DEFENDANTS-SEPARATE TRIALS.

Two parties accused of the sanie offence on the samie

indictment are not entitled as of riglt to a separate defence

either in felonies or misdemieanours: R. v. McCouohy, à

IR. L. 746.

In R. v. Littlechild, L. R. 6 Q. B. 293, it was held that

it is in the discretion of the court to grant a separate trial

or not.

In R. v. Gravel (Jl'ontreal, Q. B. 3arch, 1877,) for sub-

ornation of perjury, separate trials were refused, lamsay,
J. In R. v. Bradlaugh, 15 Cox, 217, for libels, separate

trials were granted. Where several persons are jointly

indicted the judge will not allow a separate trial on thie
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Secs. 027, 62S] SPECIAL INDICTMENTS.

ground that the depositions disclose statements and con-
fessions made by one prisoner implicating another which

are calculated to prejudice the jury, and that there is no
legal evidence disclosed against the other prisoner: R. v.
Blackburn, 6 Cox, 833.

The prosecution has always a right to a separate trial:
1 Bishop, Cr. Proc. 1034 ; 2 Hawk. c. 41, par. 8.

See, on the question, 1 Chit. C. L. 535; 1 Starkie, Cr.
Pl. 36 ; 1 Bishop, Cr. Proc. 463, 1018 : 1 Wharton, 438 ;
R. v. Payne, 12 Cox, 118; O'Connell v. R., 11 Cl. & F.
155.

For conspiracy and riot there can be no severance of
trial: 1 Wharton, 484; Starkie's Cr. Pl. 26, et seq.

Each count must by itself disclose an offence, and the
allegations in one count cannot help the other counts: R.
v. Samuels, 16 R. L. 576.

ACCESSORIES AFTER THE FACT AND RECEIVERS. (Asla').

627. Every one charged with being an accessory after the fact to an

ffence, or iith receiving any property knowing it to have been stolen, nay be

inîdieted, wheother the principal offender or other party to the offence or person

by Ihonm such )ropjerty was so obtained lias or has nîot bein indicted or

convicted, or is or is nlot aienable tu justice, and such àccessory mnay be
indicted eitier alone as for a substantive offence or jointly with such principal

or other offender or person.

2. When any property lias been stolen any nunmber of receivers at different

timaes of such property, or of any part or parts thereof, nmay be charged with

substantive effences in the saine indictnment, and nmay be tried together,

whethler the ersun by wboi the property was so obtained is or is nlot indicted

withhei, or is or is nlot in custody or amienable to justice. R. S. C. c. 174,
s. 133, 136 & 138. 24-25 V. c. 96, >s. 6, 91 & 93 (Imp.).

See ss. 63, 314, 581, & 582, an te; also, ss. 715, 716,
& 717, post, as to trial of receivers. This enactment
does not seemu to apply to the receiving of property obtained
by false pretenses.

AFTER A PREVIors CONVICTION.

62S. In any inlictnent for anyi indictable offence, couniitted after a

previols conviction or convictions for any indictable offenc- or offences or for
any offence or offences (and for whiclh a greater pnishmîent nay be inflicted
on thlit account), it shall be suticient, after charging the subsequent offfence, to
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state that the offender was at a certain tine and place, or at certain tines and

places, convicted of an indictable offence, or of an offence or offences, as the

case nay b'e, and to state the substance and efcet only, omitting the fornna pat,

of the indicibent and convicti-n, or of the sumrmry conviction, as the case may

be, for the previo.us ofence, without otherwise describing the previous offence or

offences. ' R. S. C. c. 174, s. 139

See s. 676, post, as to trial, and s. 694 as to proof.

This clause is taken from s. 116 of the English Larceny

Act, 24 &25 V. c. 96, s. 37 of the English Coin Act, 24 & 95V.

c. 99, and of s. 9, 34 & 35 V. c. 112. The words in italies are

not in s. 116 of the English Larceny Act but are in s. 3

of the Coin Act. They clearly take away the necessity,

before existing, of setting out at length the previous

indictment, etc., and of giving in evidence a copy of that

indietment.

" The proceedings on the arraignment and trial are to be

as follows; (see s. 676, post)

" The defendant is first to be arraigned on that part

only of the indictment which charges the. subsequent

offence; that is to say, he is to be asked whether lie be

guilty or not guilty of that offence. If lie plead not guilty,
or if the court order a, plea of not guilty to be entered for

him, then the-jury are to be charged in the first instance to

try the subsequent offence only.. If they acquit of that

offence the case is at an end; but if thev find him guilty

of the subsequent offence, or if he plead guilty to it on

arraignment, then the defendant is to be asked whetlher lie

has been previously convicted as alleged, and if he adnit

that he has he may -be sentenced accordingly; but if lie

deny it, or stand mute of malice, or will not answer directly

to such question, then the jury are to be charged to trv

whether he has been,so previously convicted, and this may

be done without swearig them again, and then the previous -

conviction is to be proved in the same manner as before

this Act passed.

"The proviso as to giving evidence of the previous con-

viction if the prisoner gives evidence of his good character

renains unaltered" Greaves' note.
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See R. v. Martin, 11 Cox, 343; R. v. Thomas, 13 Cox,
52; R. v. Harley, 8 L. C. J. 280; form of indictment under
s. 337, p. 379 aite, and Greaves' note, in 2nd edit. of this
work, p. 754.

In R. v. Clark, Dears. 198, it was held that any number

of previous convictions nay be alleged in the same indict-
ment, and, if necessary, proved against the prisoner; by the
aforesaid section this is undoubtedly also allowed.

In R. v. Fox, 10 Cox, 502, upon a writ of error by the

Crown to increase the sentence, the Irish court of criminal
appeal perceived that it appeared from the record that the

provisions of s. 116 of the Larceny Act, under which the
indictiment had been tried, as to the arraigning of the
prisoner, etc., had been neglected, and, thereupon, quashed

the conviction.

In R. v. Spencer, 1 C. & K. 159, it was held that the

indictment need not state the judgment, but the introduc-
tion of the words given in italics supra, in clause 628, seems

to require the statemuent of the judgment. It will certainly

be more prudent to allege it.

The certificate, s. 694, must state that judgnent was
given for the previous offence and not merely that the
prisoner was convicted: B. v. Ackroyd, 1 C. & K. 158 ; R. v.

Stonnell, 1 Cox, 142; for the judgment miglit have been
arrested, and the statute says the certificate is to contain
the substance and efect of the indictment and conviction

for the previous offence ; until the sentence there is no

perfect conviction.

At common law a subsequent offence is not punishable

more severely than a first offence; it is only when a statute
declares that a punishm-ent may be greater after a previous

conviction that this clause 628 applies. So in an indict-
ment for a misdeneanour, as for obtaining money by false

pretenses,a previous conviction for felony cannot be charged:
R v. Garland, Il Cox, 224. And then this clause does not

prevent the prosecution fromn disregarding, if it chooses, the

-See. 628]



fact of a previous conviction and from proceeding as for a
first offence. But the court cannot take any notice of a
previous conviction, unless it were alleged in the indictmet
and duly proved on the trial, for giving a greater punish-
meut than allowed by law for the first offence : R. v.
Summers, 11 Cox, 248; R. v. Willis, 12 Cox, 192.

To complete the proof required on a previous conviction
charged in the indictment, when the prisoner does lot
admit it, it must be proved that he is the same person that
is mentioned in the certificate produced, but it is not
necessary for this to call any witness that was present at
the former trial ; it is sufficient to prove that the defendant
is the person who underwent the sentence mentioned in the
certificate: R. v. Crofts, 9 C. & P. 219 ; 2 Russ. 322.

By s. 676, post, it is enacted that if upon such a trial
for a subsequent offence, the defendant gives evidence of
his good character, it shall be lawful for the prosecutor to
give in reply evidence of the previous conviction before the
verdict on the subsequent offence is returned, and then the
previous conviction forms part of the case for the jury on
the subsequent offence.

It has been held on this proviso that if the prisoner
cross-examines the prosecution's witnesses, to show that he
has a good character, the previous conviction may be
proved in reply: R. v. Gadbury, 8 C. & P. 676.

This doctrine was confirmed in IR. v. Shrimpton, 2 Den.
319, where Lord Campbell, C.J., delivering the judgtnent
of the court, said: "It seems to me to be the natural and
necessary interpretation to be put upon the words of the
proviso in the statute, that if,.whether by hiiself or by
his counsel,the prisoner attempts to prove a good character,
either directly, by callin- witnesses, or indirectly, by cross-
examining the witnesses -for the Crown, it is lawfnl for the
prosecutor to give the previous conviction in evidence for

the consideration of the jury." In the course 6f the argu-
ment Lord Campbell said that, however, he would not aduit

700 PROCEDULRE. [Sec. es8
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evidence of a previous conviction if a witness for the pro-

secution, being asked by the prisoner's counsel some ques-

tion which has no reference tp character, should happen to

say something favourable to the prisoner's character.

It is said in 2 Russ. 354: "It is obvious, that where

the prisoner gives evidence of bis good character the proper

course is for the prosecutor to require the officer of the

court to charge the jury with the previous conviction, and

then to put in the certificate and prove the identity of the

prisoner in the usual way. If the prisoner gives such

evidence during the course of the case for the prosecution

then this should be done before the case for the prosecu-

tion closes; but if the evidence of character is given after

the case for the prosecution closes then the previous con-

viction must be proved in reply." See s. 952, post, as to

punismlient in certain cases.

PRELuriN.tuy OBJECTIONS TO INDICTmENT. (. sevs<dd).

629. Every objection to any incdictmnt for any defect apparent on the

face thereof shall be taken by demurrer, or motion ta quash the indictment,

before the dlefendant has pleaded, and not afterwards, cxcept by lerce of the

er or jwIlle ktbrc u•hu tie trial t1, lece, and every court before which

i:I sni bjecton is taken may, if it is thought necessary, cause the indict-

.int to be furthwith amnendvd is such particular by sone offiter of the court

lr other person, and thereupon the trial shall prorceed as if no such defect had

apeard: ad no motion in arrest of judgmsnent shall be allowed for any defect

i the indnictwnt which umight have bIen taken ad vantage of hy denurrer, or

aleld under the authority cf this Act. R. S. C. c. 174, s. 143.

The words in italies are new and, it seems, relate to an

objection taken at the trial, and must be read in connee-

tion with s. 723,post. S. 733,post, gives the right to move

in arrest of judgment when the indictment (as amended,
cen amended) does not charge an indictable offence.

"Inditment" defined, s. 3, and includes pleas: sce R. v.

Creighton, 19 0. R. 339. When should a motion to quash

be made ? R. v. Chapple, 17 Cox, 455. That case, how.

ever, only applies to defects that are cured by verdict: see

R. v. Howes, 5 Man. L. R. 339.

"It.nay be observed, that as the power to amend is

vested entirely in the discretion of the courts, a case can-



not be reserved under the Il & 12 V. c. 78 (establishing

the court of Crown cases reserved), as to the propriety of

making an amendment, as that statute only authorizes the

reservation of I a question of law.' If, however, a case

should arise in which the question was, whether the court

had jurisdiction to make a particular amendment-in other

words, whether a particular amendnent fell within the

terms of the statute, there the court migIt reserve a case

for the opinion of the judges as to that point, as that

would clearly be a mere question of law" Lord Cau1p.

bell's Acts, by Greaves, p. 2.

The Imperial statute,.fron which this clause is taken,
reads as follows:

" Every objection to any indictment for any formal

defect apparent on the face thereof shall be taken bv

demurrer or motion to quash such indictmeut before the

júry shall be sworn, and not afterwards ; and every court

before which any such objection shall be taken .for anq

formal defect may, if it be thought necessary, cause the

indictment to be forthwith amended in such particular bv

soine officer of the court or other person, and thereupion

the trial shall proceed as if no such defect lad appeared":

14 & 15 V. c. 100, s. 25.

Greaves says on this clause: "Under this section ail

formal objections nmst be taken before the jury are sworn.

They are no longer open upon a motion in arrest of judg-

ment or on error. By the comnimon law many formal

defects were amendable: sec 1 Chit. 297, and the cases

there cited; and it lias been the common practice for the

grand jury to consent, at the time they were sworu, that

the court should amnend matters of form. The pover of

amendaient, therefore, given in express teris by this

section, seems to be no additional power, but ratIer the

revival of a power that had rarely, if ever, been exercised

of late years."
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A motion for arrest of judgment will always avail to

tbe defendant for defects apparent on the face of the indict-

ment, when these defects are such that thereby no offence

in law appears charged against the defendant : R. v. Lynch,
20 L. C. J. 187; s. 733, post. Such an indictment cannot

be aided by verdict, and sucli defects are not cured by

verdict. As said in R. v. Waters, 1 Den. 356: " There is

a difference between an indictment which is bad for charg-

ing an act which as laid is no crime and an indictment

which is bad for charging a crime defectively; the latter

may be aided by verdict, the former cannot."

If the indietment charges no offehce there ca4 be no

waiver of the objection to it. It is void. Even where a

statute requires the objection to be taken at an early stage,

or not at all, a conviction on such a defective indictment

cannot be sustained. See R. v. Montminy, p. 677, ainte.

Defects in matters of substance are not amendable, so

if a material averment. is omitted the court cannot allow-

the amendaient of the indictmnent by inserting it, for the

very good reason that if there is an omission of a material

averment, of an averment without which..there is no offence

known to the law charged against *the defendant, then,
strictly speaking, there is no indictment; there is nothing

to amend.

In a criminal charge there is no latitude of intention

to include anything more than is charged ; the charge

iuist be explicit enough to support itself. Per Lord

Mansfield, in R. v. Wheatly, 2 Burr. 1127.

The court cannot look to what the prosecutor intended

to charge the defendant with ; it can only look to what lie

bas charged him with. And this charge, fully and clearly

defined, of a critne or offence known to the laW, the indiot-

ment as returned by the grand jury must contaii. If the
indictment as found by the grand jury does not contain

sueli a charge, the defect is fatal; if the grand jury bas
not charged the defendant with a crime it will not be



allowed, at a later period of the case, to amend the indict-
ment so as to make it charge one. (Subject now to amend.
ments at the trial under s. 723, post.)

It must not be forgotten that when the clerk of the
court, on the grand jury returning the bill, asked them to
agree that the court should amend matters of form in the
indictment, the grand jury gave their assent, but on the
express condition that no matter of substance should be
altered. Who are the accusers on an indictment? The
grand jury, and to their accusation only has the prisoner
to an swer. This accusation cannot be changed inko
another one, at any time, without the consent of the
accuser: 1 Chit. 298, 324. And if they have brought
against the prisoner an accusation of an offence not known
in law the court cannot turn it into an offence known in
law by adding to the indictment.

This section, thouglh the word " formal " is not in it as
in the English Act, must be interpreted as obliging the
defendant to demur or move to quash before joining issue
for defects apparent on the face of the indictment, whiech
the court has the power Io arnendi. In cases where the
court has not the power to amend the defect or omission
the motion for arrestof judgment will avail to the defendant
as heretofore. And this clause itself supposes cases where
the court has not the power to amend, when it says that:
"No motion in arrest for judgment shall be allowed for
any defect in the indictment which might have been taken
advantage of by demurrer, or amended under the authority
of this Act," giving it clearly to be understood that a
" motion for arrest of judgment shail le allowed for any

defect in the indictment which could not have been taken

advantage of by demurrer or amended under the authority

of this A ct," leaving the question reduced to: W/hact are the

amenm/nents allowed under the uthority of this Act?

Which can besit seems, very easily answered. Of course

this clause has no reference to the amendments allowed o
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the trial, by s. 723, post. Then the only other clause in
the Act relating to amendments is this s. 629. And it does
not authorize amendments in matters of substance or
material to the issue. For instance, heretofore if the word
'feloniously" in an indictment for felony had been
omitted the court could not allow its insertion. This
would have been adding to the offence charged by the
grand jury, and a change of its nature and gravity. See
note (a) by Greaves, 1 Russ. 935; R. v. Gray, L. & C. 365.

And in an indictment intended to be for burglary the
word " burglariously," if omitted, could not have been
inserted by amendnment. It would have been charging the
defendant with burglary, when the grand jury had not
charged him with that offence. And in England, in an
indictment intended to be for murder, if it is barely alleged
that the mortal stroke was given feloniously, or that the
defendant wurdered, etc., without adding of malice afore-
thought, or if it only charges that he killed or slew without
averring that he murdered the deceased, the defendant can
only be convicted of manslaughter: 1 East, P. C. 345; 1
Chit. 243; 3 Chit. 737, .751. And why ? Because the
offence charged is manslaughter, not murder. And the
court bas not the power by any amendment to try for
inurter a defendant whom the grand jury lias charged with
manslaufghter.

And even in the case of a misdemeanour, on an indict-
ment for obtaining, nioney by false pretenses, if the words
"with intent to defraud" are omitted in the indictment
there is no offence'charged, and the court cannot allow
their insertion by amendment: R. v. James, 12 Cox, 127,
per Lush, J. See now fora under s. 611, ante. So if a
statute makes it an offence to do an act " wilfully " or
" maliciously " the indictinent is bad if it does not contain
these words: R. v. Bent, 1 Den. 157; B. v. Ryan, 2 Moo.
15; R. v. Turner, 1 Moo. 239; it does not charge the
defendant with a crime. An amendment which alters the
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nature and quality of the offence will not be made: R. v.

Wright, 2 F. & F. 320.

And whether the defendant takes advantage of an
objection of this nature, or not, makes no difference. Nay,
even after verdict, even without a motion in arrest of
judgment, the court is obliged to arrest the judgment if
the indictment is insufficient: R. v. Wheatly, 2 Burr.
1127; 1 Chit. 303; R. v. Turner, 1 Moo. 239 ; R. v. Webb,
1 Den. 338; see also Sill's Case, Dears. 132.

These omissions are not defects in the sense of this
word as used in this section; they make the indictment

no indictment at all, or, at least, the indietment charges
the defendant with no crime or offence.

On these principles the Court of Queen's Bench, in
Quebec; decided R. v. Carr, 26 L. C. J. 61.

In that case the indictment was under s. 10, of c. 20,
32 & 33 V., now s. 232, ante, for an attempt to murder.
A verdict of guilty was given, but the court being of
opinion that the indictment was defective on its face, and
that words material to the constitution of the offence
charged were ornitted therein, granted a motion to arrest
the judgment and quash the indictment, though the prose.
cutor invoked s. 32 of the Act then in force, now s. 629,
ante, and contended that the prisoner was too late to take
the objection.

Section 629 leaves the law of amendments what it is
at common law. It leaves to the judge the discretion of

allowing or refusing the amendment, and in matter of
substance no such amendment can be allowed. An irregu-
larity may be amendable, but a nullity is incurable, ad

it has been held that the court itself, ex proprio motu, will

refuse to try an indictment on which plainly no good judg-

ment can be rendered: R. v. Tremearne, R. & M. 147;
R. v. Deacon, R. & M. 27.

The ruling in the case of R. v. Mason, 22 U. C. C. P.
246, is not a contrary decision. The concluding remarks
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of Gwynne, J., show that the court in that case did not
hold that no arrest of judgment or reversal on error,
should, in any case, be granted for any defect whatever
in the indictment apparent on the face thereof. What

can be gathered from these remarks, taken together with

those of Hagarty, C.J., is, that it was there held that
the objections taken would not have been good grounds

of demurrer, or that if they had been raised by demurrer
the court would have had the power to amend the indict-

ment in such particulars, and that, therefore, the defend-
ant was too late to raise these objections after verdict.
And this ruling was perfectly right.

As remarked, ante, if the defect is one which the court
could amend the objection must be taken in limine litis;

a plea of not guilty may then be a waiver of the right to:
take advantage of such a defect. But if the indictment is

defective in a matter of substance a plea of not guilty

is no waiver. Nay, more, a plea of guilty is no waiver, and

does not prevent the defendant from taking exceptions in

arrest of judgment to defects apparent on the record: 1

Chit. 431; 2 Hawk. 466; R. v. Brown, 24 Q. B. D. 357.
The court, as said before, cannot allow an amendment

adding, for instance, to the offence charged, or having the

effect to make the indictment charge an offence where none,

in law, was charged, or to change the nature of the offence

charged by the grand jury, and the statute obliges to

demur or move to quash before plea ouly for objections
based on amendable defects.

It is true, as remarked by one of the learned judges in R.
v. Mason, that the last part of this clause of our statute, tak.
ing away, in express words, the motion in arrest of judg-
ment, is not in the Imperial statute ; but it will be seen,
ante, that Mr. Greaves, who framed the English clause, is
of opinion that even without these words it has the same
effect; the words, and not afterwards, in the English Act,
canuot be interpreted otherwise : see s. 733, post.



Another difference between the two.Acts consists in the
words, before the defendant has pleaded, in the Canadian
Act, instead of, before the jury shall be sworn, in the Eng.
lish one. This is not an important change, however. In
aIl cases a demurrer must be pleaded before the plea of
" not guilty," though the same may not strictly be said of
the motion to quash: R. v. Heane, 9 Cox, 433. And the

judge may allow a plea of " not guilty " to be withdrawn
in order to give the defendant his right to demur or move
to quash for any substantial defect. See cases under s.
657, post.

Greaves' Note, MSS., on the foregoing remarks as con-
tained in first edition : "I altogether concur in the remarks
on the omission of 'formal' before ' defect' in the 14 & 15
V. c. 100, s. 25. If construed according to the terms under
the new clause a man might be hanged for what was really
no crime, because he was too ignorant to perceive the
defect in the statenent of the ofence in due time."

If the indictment does not charge any offence the court
cannot amend it so as to make it charge an offence : R. v.

Norton, 16 Cox, 59; see B. v. Flynn, 2 P. & B. (N.B.) 321.

Indictments may be signed by the clerk of the erown, or
by a counsel prosecuting for the crown " for and in the

name of the Attorney-General of the province": R. v. Grant,
2 L. C. L. J. 276; R. v. Downey, 13 L. C. J. 193; B. v.

Ouellette, 7 R.L. 222; R.v. Regnier, Ramsay's App. Cas.188.

A defective indictment may be quashed on motion as

well as on demurrer: R. v. Bathgate, 13 L. C. J. 299: see

B. v. Ryland, L. R. 1 C. C. R. 99; R. v. 13eLvea, James

(N.S.) 220.

Everything that is necessary to constitute the offence

must be alleged in the indictment : IR. v. Bourdon, 2 B. L.

713. See Bishop, 1 Cr. Proe. 98, 124.

On an indictment for defrauding a bank the indict-

ment was amended by adding the words "a body cor-

porate": B. v. Paquet, 2 L. N. 140.
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Sec 629] INDICTMENT-PRELIMINARY OBJECTIONS.

Defendant was indicted as mistress of a certain girl
called Marie. At the trial the indictment was amended

by striking out that she was such mistress, and inserting
the girl's right name: R. v. Bissonette, 23 L. C. J. 249.
See also R. v. Leonard, 3 L. N. 138.

An indie4ment for perjury, based on an oath alleged to

have been made before the " judge of the general sessions

of the peace in and for the said district" instead of "before

the judge of the sessions of the peace in and for the city- of

Montreal," may be amended after plea: R. v. Pelletier, 15

L. C. J. 146.

It is not a misjoinder of counts to add allegations of a

previous conviction for misdemeanour as counts to a count

for larceny; and the question, at all events, can only be

raised by demurrer or motion to quash the indictment,
under 32 & 33 V. e. 29, s. 32, s. 629, ante. And where there

bas been a demurrer to such allegations as insufficient in

law, and judgment in favour of the prisoner, but he is con-

victed on the felony count, a court of error will not re-open

the matter on the suggestion that there is a misjoinder of

counts: where a prisoner arraigned on such an indictment

pleads "not guilty " and is tried at a subsequent assize

when the count for larceny only is read to the jury: Helil

no error, as the prisoner was given in charge on the lar-

ceny count only: R. v. Mason, 22 U. C. C. P. 246.

Defendant was convicted on an indictment charging him

with felonioasly receiving goods of three different persons

(naming them) knowing the same to have been feloniously

stolen : helt, that the defendJant, having pleaded to the

indictment, could not, in arrest of judgruent, object that it

was bad as charging hini with receiving goods not alleged
to have been feloniously stolen, as the defect was aided by
the verdict under the Act of 1869, c. 29& s. 32, and the fact

of three different offences being charged in the indictment,

if objectionable at all, could not be taken advantage of after

verdict. An order for an extra jury panel under R. S. (N. S.)
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Bd Ser., e. 92, s. 37, is valid although not signed by a

majority of the judges: R. v. Quinn, 1 R. & G. (N. S.)

An indictment charged that the prisoner did steal, take

and carry away, etc., without charging that it was done

feloniously. Before pleading the prisoner's counsel moved

to quash the irdictment. After argument the presiding

judge allowed the indictment to be amended, under 32 & 38

V. c. 20, s. 32, s. 629, ante, by adding the word "felon.

iously." The prisoner was found guilty upon the ameuded

indietment.

Held, on a case reserved, that the indictment without

the word feloniously was bad and that it was not amneud-

able under the said section: R. v. Morrison, 2 P. & B.
(N. B.) 682; see R. v. Flynn, 2 P. & B. (N. B.) 321.

TnME TO PLEAD.

630. No person prosecuted shall be entitled as of right to traverse or

postpone the trial of any indictmient preferred against him in any court, or to

imparl, or to have time allowed hin to plead or demur to any such indictmsent:

Provided always, that if the court before which any person is so indicted, up1on

the application of such person or otherwise, is of opinion that he ought to be

aillowed a further° time to plead or demur or to prepare for his defence, or

otherwise, such court nay grant such further time and nay adjourn the trial

4f such person to a future tine of the sittings of the court or to the next or'

any subsequent session or sittings of the court, and upon such terms, a, to bail

,or otherwise, as to the court seem meet, and may, in the case of adjournment

to another session or sitting, respite the recognizances of the prosecutor ansd

witnesses accordingly, in which case the prosecutor and witnesses siall b

bound to attend to prosecute and give evidence at such subsequent sesý.ion or

sittings without entering into any fresh recognizances for that Iuroe.

R. S. C. c. U4, s. 141.

Sec ss. 757, 758, 759, post, on special enactments for

Ontario.
Formerly, it was always the practice in felonies to try

the defendant at the same assizes: 1 Chit. C. L. 483; but it

was not customary nor agreeable to the general course of

proceedings, unless by consent of the parties, or where the

defendant was in gaol, to try persons indicted for mis-

demeanours during the same terra in which they had

pleaded not guilty or traversed the indictment : 4 Blacks.

351.
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Traverse took its name from the French de travers,
which is no other than de transverso in Latin, signifying

on the other side; because as the indictment onthe one side

chargeth the party, so lie, on the other side, cometh in to

discharge himself.

The word traverse is only applied to an issue taken upon

an indictinent for a misdemeanour; and it should rather

seom applicable to the fact of putting off the trial till a

following sessions or assizes, then to 'the joining of the

issue; and therefore, perhaps, the derivation is from the

meaning of the word transverto, which, in barbarous Latin,
is to go over, i. e., to go from one sessions, etc., to another,

and thus-it is that the officer of the court asks the party

whether he be ready to try then, or will traverse over to the

next sessions, etc., but the issue is joined immediately by

pleading not guilty: 5 Burn, 1019.

To traverse properly signifies the general issue or plea

of not guilty : 4 Stephens' Comm. 419.

To imparl is to bave license to settle a litigation

amicably, to obtain delay for adjustment: Wharton's Law

Lexicon, verbo " impari."

The above s. 630 is taken from the 60 Geo. III. & 1

Geo. IV. c. 4, ss. 1 & 2, and the 14 & 15-V. c. 100, s. 27.

On the 14 & 15 V. c. 100, s. 27, Greaves says:-

" This section is intended wholly to d' away with

traverses, which were found to occasion much injustice. A

malicious prosecutor could formerly get a bill for any frivol-

ous assault found by the grand jury, and cause the defendant

to be apprehended during the sitting of the court; and

then he was obliged to traverse till the next session or

assizes, as lie could not cômpel the prosecutor to try the

case at the sessions or assizes at which the bill was found.

This led to the expense of the traverse-book and sundry

fees, which operated as a great hardship on the defendant,

notunfrequently an innocent person. Again, the defendant,
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in many instances, has been able to turn his right to

traverse into a means of improperly putting the prosecutor

to expense and inconvenience. The intention of the section

is to abolish traverses altogether, and to put misdemeanours

precisely on the same footing in this respect as felonies.
In felonies, the prisoner has no right to postpone bis trial,
but the court, on proper grounds, will always postpone the

trial. Under this section, therefore, no defendant in a case
of misdemeanour can insist on postponing lis trial; but the

court in any case, upon proper grounds being adduced, not

only may, but ought to, order the trial to be postponed. If,
therefore, a witness be absent, or iil, or there has not been
reasonably suflicient time for the defendant to prepare for
bis defence, or there exist any other ground for believing
that the ends of justice will be better answered by the trial

taking place at a future period, the court would exercise a

very sound discretion in postponing the trial accordingly."

There are several cases in which, upon a proper appli.

cation, the court will put off the trial. And it bas been

laid down that no crime is so great, and no proceedings so
instantaneous, but that the trial may be put off if sulli.

cient reasons are adduced to support the application ; but
to grant a postponement of a trial on the ground of the

absence of witnesses, three conditions are necessary; 1st,
the court must be satisfied that the absent witnesses are
material wvitnesses in the case; 2nd, it must be shown

that the party applying bas been guilty of no laches or

neglect in omitting to endeavour to procure the attendance

of these witnesses; and, 3rd, the court must be satisfied

that there is a reasonable expectation that the attendance

of the witnesses can be procured at the future time to

which it is prayed to put off the trial: B. v. D'Eon, 3 Burr.

1514.

But if an affidavit is •given that, on cross-examination,

one of the absent witnesses for the prosecution who has

been bound over to appear can give material evidence for
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the prisoner, this is sufficient ground for postponing the

trial, without showing that the defence has made any

endeavour to procure this witness's attendance as the pri-

soner was justified in believing that, being bound over, the

witness would be present : R. v. Macarthy, Car. & M. 625.

In R. v. Savage, 1 C. & K. 75, the court required an

affidavit stating what points the absent witness was expected

to prove, so as to form an opinion as to the witness being

material or not.

The party making an application to postpone a trial, on

the ground of the absence of a witness, is not bound in his

affidavit to disclose all that the absent witness can testify

to, but he must show that the absent witness is likely to

prove some fact which may be allowed to go to the jury ;

ho must also show the probability of having the witness at

a later terni: R. v. Dougall, 18 L. C. J. 85.

The court will postpone until the next assizes the trial

of a prisoner charged with murder, on an affidavit by his

mother that she would be enabled to prove by several wit-

nesses that he was of unsound mind, and that she and her

family were in extreme poverty, and had been unable to

procure the meaus to produce such witnesses, and that she

had reason to believe that if tine were given to ber the

requisite funds would be provided : R. v. Langhurst, 10

Cox, 353.

But the affidavit of the prisoner's attorney, setting forth

the information he had received from the mother, is

insufficient : Idem.

Upon an indictment for a murder recently committed

the court will postpone the trial, upon the affidavit of the

prisoner's attorney that he had not had sufficient time to

prepare for the defence, the atidavit suggesting the possi-

bility of a good ground of defence : R. v. Taylor, 11 Cox,

340.
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If the application is made by the defendant, he shall be
remanded and detained in custody until the next assizes
or sessions; but where the application is made by the
prosecutor, it is in the discretion of- the court either, ou
consideration of the circumstances of each particular case,
to detain the defendant in custody, or admit him to bail,
or to discharge him on his own recognizance : R. v. Beard.
more, 7 C. & P. 497 ; R. v. Parish, 7 C. & P. 782 ; R. v.
Osborn, 7 C. & P. 799; R. v. Bridgman, Car. & M. 271.
But, as a general rule, after a bill bas been found, if the
offence be of a serions nature, the court will not admit the

prisoner to bail: R. v. Chapman, 8 C. & P. 558; R. v.
Guttridge, 9 C. & P. 228; R. v. Owen, 9 C. & P. 83; R v.
Bowen, 9 C. & P. 509; 5 Burn, 1032.

The production of fresh evidence on behalf of the prose.
cution (not known or forthcoming at the preliminarv
investigation, and not communicated to the defence a
reasonable time before the trial) may be a ground for
postponing the trial, on the request of the defence, if it
appears necessary to justice : R. v. Flannagan, 15 Cos,
403.

On the finding of an indictment for perjury application
was made for defendant to appear by counsel and plead:
Heldc, that lie should submit to the jurisdiction of the
court, and appear himself, before he can be allowed to take
any proceedings therein : R. v. Maxwell, 10 L. C. R. 45.

AUTREFOIS ACQUIT, ETC.- .(Amnended).

031. The following speoial pleas and no others may be pleaded according
to the provisions hereinafter contained, that is to say, a plea of autrefois acquit,

a plea of autrefois convict, a plea of pardon, and such pleas in cases of defama-

tory libel as are hereinafter mnentioned.

2. Al other grounds of defence may be relied on under the plea of not
guilty.

3. The pleas of autrefois acquit, autrefois convict, and pardon maay be

pleaded together, and if pleaded shall be disposed of before the accuseds
called on to plead further ; and if every such plea is disposed of against the
accused le shall be allowed to plead nlot guilty.

4. In any plea of autrefois acquit or autrefois convict it shall be sufficient

for the accused to state that he las been lawfully acquitted or convicted, as
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Secs. 632, 633] AUTREFOIS ACQUIT, ETC. 715

the case may be, of the offence charged in the count or counts to which such

plea is pleaded, indicating the time and place of such acquittai, or conviction.

R. S. C. c. 174, s. 146.

5. On the trial of an issue on a plea of autrefois acquit or autrefois convict

to any count or counts, if it appear that the matter on which the accused was

given in charge on the former trial is the same in whole or in part as that on

wahich it is proposed to give him in charge, and that he might on the former

trial, if ail proper amendmients had bcen made which might then have been made,

have been convicted of all the offences of which he may be convicted on the

count or counts to which such plea is pleaded. the court shall give judgment

that he be discharged from such count or counts.

6. If it appear that the accused might on the former trial have been con-

aicted of any offence of which he might be convicted on the count or counts to

which such plea is pleaded, but that he may be convicted on any such count or

counts of sone offence,.oDr offences of which he could not have been convicted

on the former trial, the court shall direct that he shall not be convicted on any

such count or counts of any offence of which he might have been convicted on

the former trial, but that he shall plead over as to the other offence or offences

charged.

632. On the trial of an issue on a plea of autrefois acquit or convict the

dlepositions transnitted to the court on the former trial, together wi/h the judgc's

(led oflicial stenographer's notes if available, and the depositions transmitted to

the court on the subsequent charge, shall be admissible in evidence to prove or

disprove the identity of the charges. See ss. 694 & 726, post.

633. When an indictment charges substantially the same offence as that

charged in the indictment on which the accused wras given in charge on a

furtmer trial, but adds a statement of intention or circumastances of aggravation

tending if proved to increase the punishment, th
1
e previous acquittai or convie-

tion shall be a bar to such subsequent indictmrient.

2. A previous conviction or acquittal on an indictnent for murder shall be

a bar to a second indictmsent for the saane homicide charging it as manslaughter;

and a previous conviction or acquittal on an indictment for manslaughter sball

be a bar to a second indictment for the same homicide charging it as murder.

The words in italics in the fifth line of 8-s. 5 of s. 631 and
in the second line of s. 632 are new. Section 683 seems
open to a construction that wouldLnake it an extension
of the law. Sections 799, 821, 866 & 969, post, contain
enactments on acquittals or convictions in special cases as
a bar to all farther proceedings for the same cause.

Sub-section 4 of s. 681 is taken from the 14 & 15 V.
c. 100, s. 28, of the Imperial Statutes.

It is a sacred maxim of law that "'aemLo bis vexari
debet pro eadem c(usa," no man ought to be twice tried, or



brought into jeopardy of bis life or liberty more than once,
for the same offence.

" This enactment very properly," says Greaves, Lord
Campbell's Acts, 31, " abbreviates the form of pleas of

autrefois acquit and autrefois conrict, and renders it unne-

cessary to set forth the previous indictment, and to make

the many averments of identity, and so forth, which were

requisite before the passing of this statute."

These pleas are of the class called special pleas in bar;
such pleas may be pleaded ore tenuis.

The following is the form of a plea of' autrefois acquit,
when drawn up in answer to the whole of the indictment:

" And the said J. S., in bis own proper person cometl

into court here, and having heard the said indictment

read, saith, that our said Lady the Queen ought not further

to prosecute the said indictment against the said J. S., be.
cause he saith that heretofore, to wit, at (describe the court
correctly) lie, the said J. S., was lawfully acquitted of the

said offence charged in the said indictment and this he, the

said J. S., is ready to verify. Wherefore he prays judg-

ment, and that by the court here he may be dismissed and

discharged from the said premises in the present indictmient
specified': Archbold, 132.

If there is more than- one count in the indictment it is
better to plead to each : R. v. Westley, 11 Cox, 139. By s.3,
ante>, the word indictient includes pleas, so that all thk rules

as to amending indictments apply to pleas. The defendaut

might before the Code plead over to the indictment, in

felonies, at the same tine as pleading sucb special pleas,

but now, under s-s. 3 of- s. 631, that cannot be donc.

The jury must first determine the plea of former acquit-

tal or conviction. The prisoner bas the riglit of challenge

in the usual way : 2 Hale, P. C. 267d; R. v. Scott, 1 Leach,

401. Se- remarks, post, under s. 667, as to challenges. If

the verdict is in favour of the prisoner, and finds the plea
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proved, the prisoner is discharged, and the trial is at an
end. If, on the contrary,· the jury find the plea '' not
proved " and the prisoner then pleads not guilty, they are
charged again, if both the prosecutor and the accused do
not ask for another jury, this time to inquire of the second
issue, i. e., on the plea of not guilty, and the trial proceeds
as if 'o plea in bar had been pleaded: 1 Chit. 461; 2 Hale,
255; R. v. Knight, L. & C. 378. They then need not be
sworn de novo to try this second issue : R. v. Key, 2 Den.
347. But if both the accused and the prosecutor do not
consent to have the same jury a new jury bas to be chosen
to try the issue of not guilty; another and quite separate
trial then takes place : s-s. 6, s. 667; R. v. Roche, 1 Leach,
134. Formuerly, when such pleas contained the first indict-
ment, with the judgment, etc., detailed at full length, the
prosecutor could demur to it, and then the court pronounced
on that demurrer without the intervention of a jury; but
now, with the general form allowed by the statute, the
prosecutor meets the plea with a general replication,
entered only when the record is made up, after trial, though
not necessarily actually pleaded, and the issue must be
determined by a jury: see R. v. Connell, 6 Cox, 178; Arch-
bold, 133; note by Greaves, 2 Russ. 161 ; R. v. Tancock, 13
Cox, 217.

This replication and the similiter, (as to which see s.
734, post,) when so entered upon the record, may be as
follows;:

'And hereupon A. B., who prosecutes for our said Lady
the Queen in this behalf, says that by reaeon of anything
in the said plea of the said J. S. above pleadeWin bar to the
present indictment, our said Lady the Queen oug.ht not to
beprecluded from prosecuting the said indictmnent against
the said J. S., because he says that the said J. S. was not
lawfully acquitted of the said offence charged in the said
indictment, in manner and form as the said J. S. hath
above in his said plea alleged ; and this lie, the said A. B.,
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prays may be inquired of by the country. And the said

J. S. doth. the like."

For a form of plea of autrefois acquit or autrefois con.

vict to one count only of the indictment see Lord Camp.

bell' 'Aets, by Greaves, 89~; R. v. Connell, 6 Cox, 178; R. v.

Bird, 5 Cox, 11.

When any one is indicted for an offence and acquitted

he cannot afterwards be indicted for the same offence,
provided the first indictment were such that he could have

been lawfully convicted on it; and if he be thus indicted

a second time he may plead autrefois acquit, and it wili

be a good bar to the indictment. And an acquittal in a

foreign country by a competent tribunal is a bar to an

indictment for the same offence in this country: Hutche.

son's Case, note to R. v. Roche, 1 Leach, 134.

The true "test by which the question, whether such a

plea is a sufficient bar in any particular case, may be tried

is vhether the evidence ùecessary to support the second

indictment would have been sufficient to procure a legal

conviction upon the first : R. v. Bulmer, 5 L. N. 92; B.v.

Sheen, 2 C. & P. 634: R. v. Bird, 2 Den. 94; R. v. Drury,

3 C. & K. 193; R. v. Miles, 17 Cox, 9; Ryley v. Brown, 17

Cox, 79; thouglh in R. v. Gilmore, 15 Cox, 85, some doubt

has been thrown on the accuracy of that proposition.

Thus, au -acquittal upon an indictment for burglary

and larcegy may be pleaded to an indictment for a larceny

of the same goods, because upon the former indictment the

defendant might have been convicted of the larceny. But

if the first indictment were for a burglary, with intent to

commit a larceny, and did not charge an actual larceny,

an acquittal on it would not be a bar to a subsequent indict-

ment for the larceny: 2 Hale, 245; R. v. Vandercomb, 2
Leach 716; because the defondant could not have been

convicted of the larceny on the first indictment. An

acquittal upon an indictment for murder may be pleaded

in bar of another indictment for manslaughter, because the
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defendant could be convicted of the manslaughter on the
first indictment. So, an acquittal upon an indictment for
manslaughter is, it seems, a bar to an indictment for
murder, for they differ only in degree: 2 Hale, 246 ; 1 Chit.
555. S-s. 2 of s. 633 is now conclusive on the point.

Now, also, no one can, after being acquitted on an
indictment for any offence, be indicted for an attempt to
commit it, for he might have been convicted of the attempt
on the previous indictment : s. 711, post. An acquittal for the
murder of a child is a bar to an indictment for concealing
the birth of the same child, because by s. 714, post, the
defendant upon the first indictment might have been found
guilty of concealing the birth: R. v. Ryland, note by
Greaves, 2 Russ. 55.

So a person acquitted of an offence including an assault,
and for which assault the defendant might have been con-
victed under s. 713, post, cannot be subsequently indicted
for this assault: R. v. Smith, 84 U. C. Q. B. .552.

So, also, a person indicted and acquitted on an indict-
ment for a robbery, cannot afterwards be indicted for an
assault with intent to commit it. But now a person
indicted for larceny and acquitted may afterwards be
indicted on the same facts for obtaining by false pretenses,
and a person indicted for obtaining by false pretenses and
acquitted may afterwards be prosecuted for larceny on the
same facts, as ss. 196-198 of c. 174 R. S. C. have not been
re-enacted: R. v. Henderson, 2 Moo. 192 and Greaves note
to it, 2 Russ. 55; Stephens Hist. Cr. L. 162; 2 Taylor,
Ev. Pars. 15, 16 ; R. v. Adams 1 Den. 38. If a man be
indicted in any manner for receiving stolen goods, he can-
not afterwards be prosecuted again -on the sane facts.
This rule is equally applicable though the first indictment
be against the defendant jointly with others, and the second
against him alone, and upon the first indictment the pri-
soner has been .acquitted, and the others found guilty,
because he might have been convicted on the first: R. v.
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Dann, 1 Moo. 424. See R. v. O'Brien, 15 Cox, 29, Warb.
Lead. Cas. 229, and R. v. Miles, Id. 230. R. v. Gilmore,
15 Cox, 85, cannot be followed in Canada, because under
s. 713, post, the defendant, in such a case, may be convicted
upon a first charge of the offence subsequently charged in
that case.

But the prisoner must have been put in jeopardy on the
first indictment. If by reason of some defect in the record,
either in the indictment, the place of trial, the process, or

0the like, the defendant was not lawfully liable to suffer

judgment for the offence charged against him in the first
indictment, as it stood at the time of the verdict, he has
not been :in jeopardy, in the sense which entitles himl to
plead the former acquittal or conviction in bar of a subse-
quent indictment; R. v. Drury, 3 C. & K. 193; R. v. Green,
Dears. & B. 113.

"In general," says Starkie, Cr. Pl. 320, " where the
original indictment is insufficient no acquittal founded
upon that insufficiency can be available, because the defend.
ant's life was never reaily placed in jeopardy, and there-
fore the reason for allowing the plea entirely fails."

And 1 Chit. Cr. L. 454, says: "And hence we may
observe that the great general rule upon this part of the
subject is, tat the previous indictment must have been
one upon which the defendant could legally have been
convicted, upon which his life or liberty was not merely in
imaginary but in actual danger, and consequently in which
there was no material error . . . Upon the same principle,

where the defendant was acquitted merely on sone error of
indictment, or variance in the recitals, he may be indicted
again upon the same charge, for the first proceedings were

merely nugatory. Thus, if an indictment for larceny lay
the property in the goods in the wrong person the party

may be acquitted, and afterwards tried on another, stating
it to be the property of the legal owner."
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And even n-ow, that an amendment is allowed in such

a case, and that the court, on the first indictment, might

have substituted the name of the legal owner for the wrong

one first alleged, if the indictment was not, in fact, so

amended, the plea of autrefois acquit cannot be sustained ;

the indictment must be considered as it was, not as it

night have been made; the court was not bound to amend,
and the indictment to be considered is the indictment upon

which the jury in the first case gave their verdict: R. v.

Green, Dears. & B. 113; though it may be contended that

the wording of s-s. 5 of s. 631 may now make a change in

this respect.

An abortive trial without verdict cannot be pleaded as

an acquittal; the acquittal, in order to be a bar, must be

by verdict on a trial. Thus if after the jury are sworn,

and the prisoner given in charge to them, the judge, in

order to prevent a failure of justice by a refusal of a witneis

to give his evidence, or by reason of the non-agreement of

the jury to a verdict, or by reason of the death or such

illness of a juryman as to necessitate the discharge of the

jury before verdict, does so discharge them without coning

to a verdict, in all these and analogous cases the prisoner

must be tried again: R. v. Winsor, 10 Cox, 276, 7 B. & S.

490; R. v. Charlesworth, 1 B. & S. 460; 1 Burn, 348; 2

Russ, 62, note by Greaves; R. v. Ward, 10 Cox, 573.

A previous summary conviction for an assault is not a

bar to an indictrment for manslaughter of the party

assaulted, dead since, founded upon the same facts: R. v.

Morris, 10 Cox, 480; R. v. Friel, 17 Cox, 325.

A person was acquitted of, an assault with intent to

murder, but was convicted of an assault with intent to do

grievous bodily harm, and the prosecutor, having subse-

quently died, he was indicted for murder, and it was held

right: R. v. Salvi, 10 Cox, 481, note. See The Queen v.

Rozan, 2 Mauritius Decisions 35.

Cin. Law-46
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And these two cases cannot be questioned. There can

never be the crime of murder till the party assaulted dies.;

the crime bas no existence, in fact or law, till the death of

the party assaulted. Therefore, it cannot be said that one

is tried for the same crime when he is tried for assault

during the life, and tried for murder after the death, of the

injured party. That new element of the injured person's

death is not merely a supervening aggravation but it

creates a new crime; per Lord Ardmillan, in Stewart's

Case, (Scotland), 5 Irvine; 310. S. 633, ante, will probably

be held not to apply where the aggravation results from

facts subsequent to the first indictment.

A, man steals twenty pigs at the same time, can he be

charged with twenty larcenies of one pig, in twenty differ-

ent indictments ? After verdict on the first indictment

can he maintain a plea of autrefois acquit or autrefois con-

vict in answer to the subsequent indictments ?

It may be said that, in principle, a .man who steals

twenty pigs, at the same time, commits but one larceny,
but one criminal act. Suppose a man steals a bag con-

taining three bushels of potatoes, could he be charged with

three larcenies of one bushel each, in three different indict.

mnents, or with two larcenies in two indietments, one of the

bag, and one of the potatoes? Or if a man steals ten

pounds in ten one pound notes, can he be chargced in ten

different indietments with ten different larcenies of one

pound?

Then A., at one shot, murders B. and C., though the

shot was directed at B. only; has he committed one

murder or two murders ? If he is tried for the murder of

B. and acquitted, can he plead autrefois acqutit to an indiet-

ment charging him with the murder of C.? Of course

not. He is guilty of two murders.

In all these cases there has been only one criminal act,

only one actual execution of a criminal design, only one

guilty impulse of the mind; yet, it appears to be settled that
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where several chattels are stolen at the same time, an
acquittal on an indictment for stealing one of them is no
bar to an indictment for stealing another of them, although
it appear that both were taken by the same act: 8th Rep.

Cr. L. Comm., 5th July, 1845.

" And thus it hath happened," says Hale, vol. 2, p. 245,
"that a man acquitted for stealing the horse hath yet been
arraigned and convicted for stealing the saddle, though both
were done at the same time." And in R. v. Brettel, Car. &
M. 609, 2 Russ. 60, it was held that where the prisoner had
been convicted"of stealing one pig, he might be tried for
stealing another pig at the same time and place; but as
the prisoner was undergoing bis sentence upon the convic-
tion already given against him, the Judge (Cresswell, J.)
thought that the second indictment should be abandoned,
and this was done.

Erle, J., in R. v. Bond, 1 Den. 517, seemed to be of
opinion that one act of taking could not be two distinct
crimes. He said: "I do not think it necessary in a plea
of autrefois convict, to allege the identity of the specific
chattel charged to be taken (under the old form of such
pleas). Suppose the first charge to be taking a coat; the
second, to be taking a pocket-book; autrefois convict

pleaded: parol evidence showing that the pocket-book was
in the pocket of the coat. I think that I would support the
plea because it would show a previous conviction for the
sane act of taking.''

But a note by Greaves, 2 Russ. 60, thinks this dictuni
erroneous, and the reporter, in Denison, in a foot note to
the case says: "Quere, whetber a plea of autrefois acquit
or convict would be supported by mere proof of the same
act of taking? . Suppose a purse stolen containing ten
sovereigns, five belonging to A., five to B. Two indictments
preferred one charging prisoner with a theft from A., the
other with a theft from B.; a conviction of the theft from
A. If the same act of taking were tle gist of the crime, le
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could plead autrefois convict to the indictment of stealing

from B. It seems that, to support a plea of autrefois con-

vict or acquit, there must be proof of ' a taking of the sane

thing from the same party at the same time.' "

If, according to this note, in the case where ten sover-

eigns are stolen at one and the same time, in the same

purse, five belonging to A., five to B., two crimes have

been committed by one act, it follows that in the case of the

stealing of a bag containing potatoes, if the bag belongs to

A., and the potatoes to B., two larcenies may be charged, one

of the bag and one of the potatoes. See R. v. Champneys,
2 M. & Rob. 26.

The proof, on a plea of this nature, lies on the defend.

ant, and he is to begin: Archbold, 133; 2 Russ. 62, note

by Greaves.

In order to prove a formal acquittal or conviction, if it

took place at a previous session or in a different court, the

prisoner must produce the record regularly drawn up: R.

v. Bowman, 6 C. & P. 101, 337. But if it took place at the

same assizes, the original indictment, with the notes of the

clerk of the court upon it, are sufficient evidence*: R. v.

Lea, 2 Moo. 9 (called R. v. Parry, in 7 C. &. P. 836).

But see ss. 694, 726, 865 & 866 post. If any issue of

fact as to identity of charges, or of persons, etc., is raised

it must be tried by a jury as in R. v. Lea, 2 Moo. 9. Sec

s. 690, post.

Conviction for unlawfully taking girl of sixteen out of

possession of her father not a bar under autrefois convict

to indictment for seduction of same girl: R. v. Smith

19 O.R. 714.

Greaves' MSS. note.-" The next question is, suppos-

ing the judges of C. C. R. were to hold that evidence had

been improperly received or rejected, and simply deter-

mined to arrest or reverse the judgment, could the prisoner

be indicted de novo, and tried and convicted for the same
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offence ? And it is perfectly clear that he could. Nothing,
except a verdict of guilty or not guilty on a valid indict-
ment, and a lawful and still existing judgment on such ver-
dict can afford a bar to another prosecution for the very
same offence. See my note, 2 Russ. 69 et seq. R. v. Winsor,
6 B. & S. 143-7-190; 2 Hale, 246 ; Vaux's Case, 4 Rep.
44.")

" I have said on a valid indictrnent. Now an indict-
ment may be either actually valid or valid as against the
crown in some cases; for a very material distinction exists
between an acquittal and conviction upon a bad indiet-
ment. If autrefois acquit be pleaded and the former indict-
ment is bad upon the face of it, the plea fails, because the
judgment may and is to be supposed to have been upon that
defect, as it is simply quod eat sine die (3 Inst. 214, 2 Hale,
248, 394). But if a prisoner be convicted and sentenced on
an insufficient indictment a plea of autrefois convict will be
good unless the judgment has been reversed : 2 Hale, 247;
for thé judgment could only be given on thç verdict. So if
a special verdict be found, and the court erroneously
adjudges it to be no felony, autrefois acquit is a good plea
as long as that judgment is unreversed on error : 2 Hale,
246. And in the case of an acquittal, if the judgment bas
been quod eat inde quietus, as the ancient form is in case of
acquittal upon not guilty pleaded, that could never refer
to the defect of the indictment,-but to the very matter of
the verdict, and the prisoner could not be indicted again
until the judgment had been reversed on error: 2 Hale,
894."

"Whenever a plea of autrefois acquit or convict in the
short form allowed by the 14 & 15 V. c. 100, s. 28, is pleaded,
if the formerindictment, or other part of the record be bad
on the face of it, the question arises whether the replication
should not set out the record and conclude with a demur-
ter. If the objection was the only answer to the plea, it
would'seem to be the better course. A jury might in such
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a case err, as they certainly did in IR. v. Lea, 2 Moo. 9,
where, against the direction of the judge, and without any

reasonable evidence, they found for the prisoners, and it was
held that the verdict could not be set aside. A judge might

also decide erroneously against the crown ; and, if a ver-
dict passed for the prisoner, there would be great doubt
whether any remedy existed. A case could not be reserved
under the Act, for there would not be any conviction, and
error would not be available, for the former record could
not appear- on the subsequent record, and there is grave
doubt as to a special verdict in such a case. J3ut if judlg.
ment were given against the crown on such a replication as I
have suggested, error might remedy the mùischief.'

634. PLEA OF JUSTIFICATION IN CASE OF LIBEL.

See ante, under s. 302, p. 305.
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PART XLVII.

CORPORATIONS.

63é5. Every corporation against which a bill of indictment is found at

any court having criminal jurisdiction shall appear by attorney in the court in

which such indictient is fouid and plead or demur thereto. R. S. C. c. 174,
s. 155.

See R. v. Birmingham, Warb. Lead. Cas. 33.

636. No writ of certiorari shall be necessary to remove any such indict-

ment into any superior court with the view of compelling the defendant to

plead thereto ; nor shall it be necessary to issue any writ of distringcs, or other
process, to compel the defendant to appear and plead to such indictment.

R. S. C. c. 174, s. 156.

637. The prosecutor, when any such indictment is found against a

corporation, or the clerk of the court when such indictment is founded on a

presentment of the grand jury, may cause a notice thereof to be served on the

mayor or chief officer of such corporation, or upon the cAèrk or secretary thereof,
stating the nature and purport of such indictment, and that, unless such

corporation appears and pleads thereto in two days after the service of such

notice, a plea of not guilty will be entered thereto for the defendant by the

court, and that the trial thereof will be proceeded with in like manner as if the

said corporation had appeared and pleaded thereto. R. S. C. c. 174, s. 157.

638. If such corporation does not appear in the court in which the

indictment has been found, and plead or demur thereto within the time speci-

fied in the said notice, the judge presiding at such court may, on proof to him

by affidavit of the due service of such notice, order the clerk or proper officer

Of the court to enter a plea of "not guilty " on behalf of such corporation, and

such plea shall have the sanie force and effect as if such corporation had

appeared by its attorney and pleaded such plea. R. S. C. c. 174, s. 158.

639. The court muay-whether such corporation appears and pleads to

the indictment, or whether a plea of " not guilty " is entered by order of the

court-proceed with the trial of the indictment in the absence of the defendant

in the saine inanner as if the corporation had appeared at the trial and defended

the saine; and in case of conviction, nay award such judgment and take such

other and subsequent proceedings to enforce the sane as are applicable to con-

victionq against corporations. R. S. C. c. 174, s. 159.
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PART XLVIII.

PREFERRING INDICTMENT.

JURISDICTION. (NeW).

640. Every court of criminal jurisdiction in Canada is, subject to the

provisions of Part XLII. (s. 538), competent to try all offences wherever com-

mitted, if the accused is found or apprehended or is in custody within the juris-

diction of such court, or if he has been committed for trial to such court or

ordered to be tried before such court, or before any other court the jurisdiction

of ehich has by lavful authority been transferred to such fret mentioned court

underýany Act for the time being in force: Provided that nothing in this Act

authorizes any court in one province of Canada to try any person for any

offence committed entirely in another province, except in the following

case:

2. Every proprietor, publisher, editor, or other person charged with the

publication in a newspaper of any defanatory libel shall be dealt with, indicted,
tried and punished in the province in which he resides, or in which such news-

paper is printed. 51 V. c. 44, s. 2.

This section extends to all cases, the provision hereto-

fore to be found in various statutes that the accused may

be tried in any district where he is apprehended or in

custody: see R. v. Lynch, 20 L. C. J. 187; R. v. Smith, 1 F.

& F. 36; R. v. James, 7 C. & P. 553; R. v. Smythies, 1
Den. 498, and note (c) to 1 Russ. 274. S-s. 2 is given as

an exception to the proviso in s-s. 1. But it is clearly not

an exception to the enactment of that proviso that any

offence committed entirely in one Province shall not be

triable in another Province.

See ante, under s. 542, the Imperial statutory provisions

as to the trial in the colonies of offences committed abroad

or within the jurisdiction of the Admiralty.

The words "wherever committed " in s. 640 must receive

a limited construction, and be read as if the words "in

Canada" were added thereto: Macleod v. The Attorney-

General, 17 Cox, 341, (1891), A.C. 455. Parliament cannot

have intended to legislate on offences committed abroad by

any one, even by foreigners, as this enactment taken

[Sec. 640
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literally would infer. The English draft code was more

happily worded. It said "every court competent to try

offences triable in England or Ireland shall be competent

to try all such offences wherever committed if the accused

is found, etc. What this s. 640 means is, what was meant

by the English draft, namely, that all courts otherwise com-

petent to try an offence shall be competent to try it.

irrespectively of the place where it was committed, the

place of trial being determined by the costs and expenses,
the convenience of the court, the witnesses, and the person

accused, the county where the offence was committed, being,
of course, as a general rule, the best place for the purpose:

1 Stephens' Hist. 278. The Code is silent as to what are

the offences committed on the high seas or abroad, on land>

either wholly or partly, that can be tried in Canada: Ree

remarks under s. 542, ante. The Imperial draft code had

two special articles on the subject, but they have not been

reproduced.
MODES OF PROSECUTION. (New).

641. Any one who is bound over to prosecute any person, whether

committed for trial or not, may prefer a bill of indictment for the charge on

which the accused has been committed, or in respect of which the prosecitor,-

is so bound over, or for any charge founded upon the facts or evidence

disclused on the depositions taken before the justice. The accused may at any

time before he is given in charge to the jury apply to the court to quash any

count in the indictmuent on the ground that it is not founded on such facts or

evidence, and the court shall quash such count if satisfied that it is not so

founded. And if. at any time during the trial it appears to the court that any

count is not so founded, and that injustice has been or is likely to be done tu

the accused in consequence of such count remaining in the indictment, the

court may then quash such count and discharge the jury from finding any

verdict upon it.

2. The Attorney-General or any one by his direction or any one with the

written consent of a judge of any court of criminal jurisdiction or of the

Attorney-General, may prefer a bill of indictment for any offence before the

grand jury of any court specified in such consent ; and any person may prefer

any bill of indictment before any court of criminal jurisdiction by order of sucb

.court.

3. It shall not be necessary to state such consent or order in the indict-

ment. An objection to an indictment for want of such consent or order must

be taken by motion to quash the indictment before the accused person is given

in charge.



4. Save as aforesaid no bill of indictment shall after the commencement of

this Act be preferred in any p)rovince in Canada.

The words " Attorney-General " include the solicitor.
general : s. 3.

This enactment extends to all offences whatever the
provisions of s. 140, c. 174, R-: S C., which applied only to

certain specified offences. The grand jury are not now at
liberty to find a bill upon their own knowledge only; and
the right to go directly before them and prefer a bill against
any one is taken away. No one, as a general rule, is now

liable to be indicted without a preliminary inquiry being
first held before a magistrate. The only exceptions are
those contained in s-s. 2 of the above s. 641. Criminal
informations will lie as heretofore, though there may be
some difficulty to determine in what cases, owing to the

silence of the Code on- the subject, the distinction between

felo'nies and misdemeanours being abolished, and the remedv
by information being given in England only in cases of mis-
demeanours.

By s. 595, ante, if the magistrate dismisses the charge
and refuses to commit or bail the person accused, he is

bound, if required to do so, to take the prosecutor's recog-
nizance to prosecute the charge: R. v. Lord Mayor, 16
Cox, 77; see Ex parte TVson, 38 L. J. Q. B. 802.

This clause 641 forms in England the Acts known as

the "Vexatious Indictments Acts " 22 & 23 V. c. 17:
30 & 31 V. c. 35; 44 & 45 V. c. 60 and 48 & 49 V. c. 69,
and the enactment applies there only to certain specified

offences.

The order of a judge in a court of civil jurisdiction

ordering any one to be prosecuted for perjury under s. 4 of

c. 154, R. S. C. (unrepealed, see, ante, p. 98) is not covered

by s-s. 2 of s. 641, as it was by s. 140 of the Procedure Act.

>As to jurisdiction of a state over offences committed

abroad by its own subjects see cases under s. 542, ant',

and Macleod v. Attorney General,,17 Cox, 341, [18 91L

A.C. 455. The offence committed abroad in that last case
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was committed by a British subject, but that fact does not

seem to have been specially alluded to, or else it was
assumed that a colony- bas not, in such cases, like the

imperial Parliament, jurisdiction over offences committed

abroad.

It is not necessary by s-s. 3 that the performance of any

of the conditions mentioned in this section should be

averred in the indictment or proved before the petit jury:

Knowlden v. R. (in error) 5 B. & S. 532, 9 Cox, 483;

Boaler v. R. 16 Cox, 488, 21 Q. B. D. 284. When the

iniictment is preferred by the direction in writing of a
judge of competent jurisdiction, it is for the judge to whom

the application is made for such direction to decidé what

materials ought to be before bim, and it is not necessary to

summon the party accused or to bring him before the judge;

the court will not interfere with the exercise of the discre-

tion of the judge under this clause: R. v. Bray, 3 B. & S.

255, 9 Cox, 215.

The provisions of the above statute must be complied

with in respect to every count of an indictment to which

they are applicable, and any count in which. they have

not been complied with must be quashed, but the motion

to quash need not necessarily be made before plea pleaded:

R. v. Fuidge, L. & C. 390, 9 Cox, 430 ; R. v. Bradlaugh, 15

Cox, 156. So if an indictient contains one count for ob-

taining money by false pretenses on the 26th of September,

1873, and another count for obtaining money by false pre-

tenses on the 29th of September, 1873, though the false

pretenses charged be the same in both cases, the second

count must be quashed, if the defendant appears to have

been committed only for the offence of the 26th September,

and if die second offence is not disclosed by the depositions.

Where three persons were comnitted for conspiracy, and

afterwards the Solicitor-General, acting under this clause,

directed a bill to be preferred against a fourth person, who

lad not been committed, and all four were indicted together
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for the same conspiracy, such a course was held unobjec-
tionable: Knowlden v. R. (in error), 5 B. & S. 532, 9 Cox,
483.

Where it is made cleår, either on the face of an indict.
ment or by affidavit, that it bas been found without juris-
diction, the court will quash it on motion of the defendant,
even after he has pleaded: R. v. Heane, 4 B. & S. 947, 9
Cox, 4'33.

A prosecutor who bas required the magistrates to take
his recognizances to prosecute under s. 595 'when the

magistrates have refused to commit or to bail for trial the

person charged, must either go on with the prosecution or
have his recognizances forfeited, as it would defeat the ob.
ject of the statute if he was allowed to move to have his
recognizances discharged: R. v. Hargreaves, 2 F. & F.

790.

Held, that where one ýof the preliminary formalities
mentioned in this section is required, the direction by a

Q neen's counsel then acting as crown prosecutor, for and
in the name of the Attorney-General, is not sufficient. The

Atuorney-General or Solicitor-General alone can give- the

direction: Abrahams v. R., 6 S. C., R. 10 ; R. v. Ford, 14

·Q. L. R. 231.

A person heretofore prosecuting under s. 140 of the

Procedure Act had no right to be represented by any other

counsel than the representative of the Attorney-General: R.

v. St. Amour, 5 R. L. 469. As to the interpretation of the

said section : see, further, R. v. Bradlauglh, 15 Cox, 156;

also R. v. Bell, 12 Cox, 37 ; R. v. Yates, 15 Cox, 272, and

Yates v. R. 15 Cox, 686.

CORONER'S INQUISITION. (New).

642. After the commencement of this Act no one shall be tried upon

any coroner's inquisition.

By s. 568, the coroner cannot now commit any one for

trial. He must send any one charged by his inquest before

a magistrate.
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OATH BEFORE GRAND JURY.

643. It shall not be necessary for any person to take an oath in open
court in order to qualify him to give evidence before'any grand jury.
R. S. C. c. 174, s. 173

644. The foreman of the grand jury or any member of the grand jury

who, may, for the time being, act on behalf of the foreman in the examination
of witnesses, may administer an oath to every person who appears before such

grand jury to give evidence in support of any bill of indictment; and every
such person may be sworn and examined upon oath by such grand jury touch-

ng the -matters in question. R. S. C. c. 174, s. 174.

645. The name of every witness examined, or intended to be examined,

shall be endorsed on the bill of indictment; and the foreman of the grand

jury, or any miember of the grand jury so acting for him, shall write his

initials against the naine of each witness sworn by him and examined touching

such bill of indictment. R. S. C. c. 174, s. 175.

646. The name of every witness intended to be examined on any bill of

indictnent shall be submitted to the grand jury by the officer prosecuting on

behalf of the Crown,, and no others shall be examined by or before such grand

jury unless upon the wsritten order of the presiding judge. R. S. C. c. 174,

176.

647. Nothing in this Act shall affect any fees by law payable to any

officer of any court for swearing witnesse,,but such tees shal be payable as if

the witnesses had been sworns in open court. R. S. C. c 174, s. 177.

Sections 643, 644 & 645 are re-enactments of the
Imperial Act, 19 & 20 V. c. 54. S. 646 would, perhaps, be
hetl not to apply to private prosecutions, sed quæere?

The omission by the foreman to write his initiails against
the name of each witiness sworn and examined would give
to the prisoner the right, before plea, to ask that the indièt-

meirt be sent back to the grand jury with a direction to
the foreman to so initial the naimes of the witnesses exa-
mined. In a case in Illinois, under a similar enactment, it
was held that the statute requiring the foreman of the
grand jury to note on the indictmnent the names of the
witnesses upon whose evidence the same is found is man-
datory, and that a disregard of this requirement would, no
doubt, be sufficient ground to authorize the court, upon a
proper motion, to quash the indictinent: Andrews v. The
People, 117 Ill., 195.

See Thompson on Juries, 724.



Under s. 629, ante, a motion to quash the -indictment

upon such a ground must be 'made before plea, and upon

such a motion the court would send the indictment back to

the graùd jury to remedy the defect. If the grand jury has
been discharged the indictment, it seems, must be quashed.

With the grand jury's consent the witnesses before
them are examined by the crown prosecutor or clerk of the

crown, or by the private prosecutor or his solicitor. But

the grand jury must be alone during their deliberations:

1 Chit. 315 ; 3 Burn, 36 ; charge to grand jury, Drummond,
J., 4 R. L. 364 ; Stephen's Cr. Proc. Art. 190; and 1 Hist.
Cr. L. 273, 274.

Not more than twenty-three grand jurors should be

sworu in. But any number from twelve to twenty-three

constitute a legal grand jury. At least twelve of them

must agree to find a true bill. If twelve do not agree, thev

must return " not found," or " not a true bill," or " iqnor-

amus9"; this last form, however, is not now often used:
4 Stephen's BI. 375 (10th edit.) ; 1 Chit. 322 ; 2 Burr.

1089; 3 Burn, 37 ; R. v. Marsh, 6 A. & E. 236 ; Dickin-

son's Quarter Sess. 183; Stephen's Cr. Proc. Art. 186;
Low's case, 4 Me. 437 ; 1 Whart. Cr. L. pars. 463, 497. In

addressing the grand jury, in Montreal, Queen's Bench.

June lst, 1893, Wurtele, J., instructed them that to find an

accusation founded or to declare it wofouded twelve at

least must concur. The italicized words contain a palpable

error.

The court will not inquire whether the witnesses were

properly sworn before the grand jury : R. v. Russell,

C. & M. 247, but see R. v. Dickinson, )ost.

The court will not receive an affidavit of a grand juror

as- to svhat passed in the grand jury room upon the subject

of the indictment: R. v. Marsh, 6 A. & E. 236; nor allow

one of them to be called as a witness to explain the finding:

B. v. Cooke, 8 C. & P.582.

On the trial of Alexander Gillis for murder, his counsel

called the foreman of the grand jury which found the bill
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OATH BEFORE GRAND JURY.

against hin to prove that a witness's evidence before the
grand jury was different from that given by the witness on

the trial. The counsel for the crown objected that a grand
juror could not be allowed to give evidence of what took

place in the grand jury room: Hel, that a grand juror's
obligation to keep secret what transpired before the grand
jury only applied to what took place among the grand

jurors themselves, and did not prevent his beinrg called to

prove what a witness bad said : IR. v. Gillis, 6 C. L. T. 203.

On this point, see Taylor, Ev. par. 863. Also, Stephen

Ev., Art. 114, where it is said : " It is also doubtful

whether a grand juror may give evidence as to what any
witness said when examined before the grand jury." See

s. 145, ante, as to perjury committed before a grand jury.

A grand jury cannot on a suspicion that a witness

called before them has been tampered with by the 'prisoner

,receive in evidence lis written examination given at the
preliminary investigation for the purpose of finding a bill:
R.v. Denby, 1 Leach, 514.

Depositions not taken in presence of the accused cannot

basubmitted to the grand jury : R. v. Carbray, 13 Q. L. R.

100.

A grand jury have no right to ignore a bill on account
of insanity, either when the offence was committed or at
the tine when the bill is preferred : R. v. Hodges, 8 C. & P.
195.

In R. v. Dickinson, R. & R. 401, it being discovered after
conviction that the witnesses had been examined before the
grand jury without béing sworn, the judge thought the
objection came too late, and sentenced the prisoner. Sub-
sequently, without deciding on -the validity of the objection,
the judge thought that, as a * matter of discretion, it was
botter to direct application to be made for a pardon.

As to whether a bill once thrown out by the grand jury
can be submitted de novo during the same term of the
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court, see R. v. Humphreys, Car. & M. 601; R. v. Newton,
2 M. & Rob. 503. By observing &ither one or the other of

the preliminary formalities required by s. 641 a new bill
founded on the same facts may, it would seem, be preferred
during the same term.

Witnesses may be examined before the petit jury whose
names are not on the back of the indietment .Archbold, 86.

BENCH WARRANT. (Ameaeded).

618. When any one against whom an indictment bas been duly pre-

ferred and has been found, and who is then at large, does not appear to plead
to such indictment, whether he is under recognizances to appear or not-

(a) the court before which the accused oaujht to have been tried mtay issue a

warrant for his apprehension, wvhich mey bc executed in anypart of Canada;

(b) the officer of the court at which the said indictment is found or (if the

place or trial bas been changed) the officer of the court before which the trial

is to take place, shall, at any time after the time at which the accused ought

to have appeared and pleaded, grant to the prosecutor, upon application·made

on his behalf and upon payment of twenty cents, a certificate of such indict-

ment having been found. The certificate may be in the form GG in schedule

one hereto, or to the like effect. Upon production of such certificate to any

justice for the county or place in which the indictment was found, or in which

the accused is or resides or is suspected to be or reside, such justice shall issue

bis warrant to apprehend him, and to cause him to be brought before such

justice, or before any other justice for the same county or place, to be dealt

with according to law. The warrant may be in the form 1H in schedule one

hereto, or to the like effect.

2. If it is proved upon oath before such justice that any one apparehended

and brought before him on such warrant is the person charged and namaed in

such indictment, such justice shall, without further inquiry and exaninaticn,

either commit him to prison by a warrant which may be in the form Il in

schedule one hereto, or to the like effect, or admit hin to bail as in other cases

provided ; but if it appearo that the accused hras without reasonable excuse brok<u

his recogni:ance to appear he shall not in any case be bailable as of right.

3. If it is proved before the justice upou oath tlaat any such accused person

is at the time of such application and production of the said certificate as

aforesaid confined in any prison for any other offence than that eharged in tht

said'indictment, such justice shall issue his warrant directed to the wardena or

gaoler of the prison in which such person is then confined as aforesaid, coin-

manding himi to detain him in his custody until by lawful authority he i

removed therefrom. Such warrant miay be in the form JJ. in scheduale one

hereto, or to the like effect. R. S. C. c. 174, ss. 33, 34 & 35. 11 & 12 V. c. 12,

s. 3, Imp.: Arclbold, 89.
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GG.-(Section 648.)

CERTIFICATE OF INDICTMENT BEING FOUND.

Canada,
Province of
County of •

I hereby certify that at a Court of (Oyer and Terminer,
or General Gaol Delivery, or General Sessions of the Peace)
lolden in and for the county of , at , in the

said (county), on , a bill of indietment was found by the
grand jury against A. B., therein described as A. B. late of

(labourer), for that he (&c., stating shortly the of'ence),

and that the said A. B. has not appeared or pleaded to the said

indictment.

Dated thiis day , in the year

Z. X.
(Title of officer.)

HH.-(Section 648.)
WARRANT TO APPREREND A PERSON INDICTED.

Province of
County of

To all or any of the constables and other peace officers in the.
said county of

Whereas it has been duly certified by J. D., clerk of the'
ounne the cour t) (or E. G., deputy clerk of the Crown or clerk of

the peace, or as the case may be), in and for the county of

that (etc., statiny the cert(iicate). These are therefore to com-
mand you in Her Majesty's name forthwith to apprehend the said
A. B., and to bring him before (ie) or some other justice or
justices of the peace iii and for the said county to be deait with
according to law.

Given under my hand and seal, this day of
in the year at , in the county aforesaid,

J. 'S., [SEAL.]

J. P., (Xame of colnty.)
CRIM. L.w-47
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II.-(Section 648.)

WARRANT OF COMMITMENT OF A PERS0N INDICTED.

Canada,
Province of ,

County of

To all or any of the constables and other peace officers in the

said county of , and the keeper·of the comuimon
gaol, at , in the said county of

Whereas by a warrant under the hand and seal of

(a) justice of the peace in and for the said county of

dated , after reciting that it had been certified by J.D.,
(etc., as in the certificate), the said justice of the peace commanded,
all or any of the constables or peace officers of the said county,

in Her Majesty's name, forthwith to apprehend the said A. B.,
-and to bring him before (him) the said justice of the peace or

before sone other justice or justices in and for the said countv,
to be deaIt with according to law; and whereas the said A. 1.

has been apprehended under and by virtue of the said warrant,
and being now brought before (me) it is hereupon duly proved

to (nie) upon oath that the said A. B. is the same person who is

named and charged as aforesaid in the said indictmnent : These

are therefore to command you, the said constables and peace

officers, or any of you, in Her Majesty's name, forthwith to take

and convey the said A. B. to the said common gaol at ,
in the said county of , and there to deliver binm to the

keeper thereof, together with this precept ; and (I) hereby com-

mand you the said keeper to receive the said A. B. into your

custody in the said gaol, and him there safely to keep until lie

shall thence be delivered by due course of law.

Given under (my) hand and seal, this day of

in the year , at , in the county aforesaid.

J. S., [siAL.]

J. P., (NIame of conlltl.J
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J.-( Section 648.)

WARRANT TO DETAIN PERSON INDICTED WHO IS ALREADY
IN CUSTODY FOR ANOTHER OFFENCE.

Canada, à
Province of , p
County of

To the keeper of the common gaol at , in the said county
of

Whereas it has been duly certified by J. D., clerk of the

(nlasme the court) (or deputy clerk of the Crown or clerk of the peace

of and for the county of , or as the case may be) that (etc., stating

the certificate) ; And whereas (I am) informed that the said A. B.

is in your custody in the said common gaol at aforesaid,

charged with sone offence, or otier matter; and it being now

duly proved upon oath before (me) that the said A. B., so indicted

as aforesaid, and the said A. B., in your custody, as aforesaid,

are one and the same person : These are therefore to command

you, in Her Majesty's name, to detain the said A. B. in your

custody in the common gaol aforesaid, until by a writ of habeas

corpus lie shall be removed therefrom, for the purpose of being

tried upon the said indictnent, or until he shall otherwise be

removed or discharged out of your custody by due course of law.

Given under (my) hand and seal, this day of

in the year , at , in the county aforesaid.

J. S., [SEAL.]

J. P., (.Name of county.)
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740 PROCEDURE. [Secs. 649-651

PART XLIX.

REMOVAL OF PRISONERS-CHANGE OF VENUE.

649. The Governor in Council or the Lieuteiant-Governor in Council
of any province may, if, from. the insecurity or unfitness ot any gaol of any
county or district for the safe custody of prisoners, or for any' other cause,
he deems it expedient so to do, order any person charged with an indictaile
offençce confined in such gaol or for whose arrest a warrant has been issued, tg
be removed to any other place for safe keeping or to any gaol, which place or
gaol shall be named in such order, there to be detained until discharged in
due course of law, or removed for the purpose of trial to the gaol of the county
or district in which the trial is to take place; and a copy of such order,
certified by the clerk of the Queen's Privy Council for Canada, or the clerk of
the Executive Council, or by any person acting as such clerk of the Privy
Council or Executive Council, shall be sufficient authority to the sheriffs and
gaolers of the counties or districts respectively named in such order, to deliver
over and to receive the body of any person named in sucl order. R. S. C.
c. 174, s. 97.

2. The Governor in Council or a Lieutenant-Governor in Council nay, in
any such order, direct the sheriff in whose custody the person to be renoved
then is, to convey the said person to the place or gaol in,which he is to be
confined, and in case of renoval to another county or district shall direct the
sheriff or gaoler of such county or district to receive the said person, and to
detain hia until he is discharged in due course of law, or is removed for the
purpose of trial to any other county or district. R. S. C. c. 174, s. 98.

3. The Governor in Council or a Lieutenant-Governor in Council mav
nsake an order as hereinbefore provided in respect of any person under
sentence of imprisonnsent or under sentence of death,-and in the latter case,
the sheriff to whose gaol the prisoner is removed shall obey any direction
given by the said order or by any subsequent order in council, for the return
of such prisoner to the custody of the sheriff by whom the sentence is to be

executed. R. S. C. c. 174, s. 100.

650. If after such removal a true bill for any indictable offence is
returned by any grand, jury of the county or district from which any such

person is remuoved, against any such person, the court into which such trne Ill

is returned, may inake an order for the remsoval of such person, froi the gaol

in which he is then confined, to the gaol of the county or district in which

such court is sitting, for the psurpsose of his being tried in such cousnty or di.

trict. R. S. C. e. 174, s. 99.

CHANGE OF VENUE.

651. Whenever it appears to the satisfaction of the court or judge

hereinafter mentioned, that it isexpedient to the unds of justice that the trial

of any person charged with an indictable offence should be held in somse di.-
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trict, county or place other than that in which the offence is supposed to have
been committed, or would otherwise be triable, the court before which such

person is or is liable to be indicted nay, at any term or sitting thereof, and

any judge who might hold or sit in such court may, at any other tiine, either

before or after the presentation of a bill of indictment, order that the trial

shall be proceeded with in soine other district, county or place within the saie

province, named bythe court or judge in such order; but such order shall be

made upon such conditions as to the paymnent of any additional expense there-

by caused to the accused, as the court or judge thinks proper to prescribe.

e. Forthwitli upon the order of removal being made by the court or judge,

the indictiment, if any has been found against the prisoner, and all inqiisitioi4,

inforiations, depositions, recognizances and other dociieite relating to the

proseciion against hiim, shall be transiitted by the officer having the custody

thereof to the proper officer of the court at the place where the trial is to be

had, and all proceedings in the case shall be had, or, if previously commenced,

shall be continued in such district, cousnty or place, as if the case had arisen

or the offence had been cominiitted therein.

3. The order of the court, or of the judge, made under this section, shall he

a sufficient warrant, justification and authority, to all sheriffs, gaolers and peace

officers, for the reimoval, disposal and reception of. the prisoner, in confornity

with the terms of such order; and the sheriff. may appoint and einpowser any

constable to convey the prisoner to the gaol in the district, county or place in

which the trial is ordered to be hîad.

4. Every recognizance entered into for the prosecution of any person, and

ev(ry recognizance, as well of any witness to give evidence, as of any person

for any offeice, shall, in case any such order, as provided by this section, is

made, be obligatory on each of the persons bound by such recognizance as to

all things therein mentioned witli reference to the said trial, at the place where

such trial is so ordered to be had, in like manner as if such recognizance had

been originally entered into for the doing of such things at such last mentioned

place : Provided that notice in writing shall be given either personally or by

leaving the.saine at the place of residence of the persons bound by such recog-

nizaice, as therein described, to appear before the court, at the place where

such' trial is ordered to be had. R. S. C. c. 174, s. 102.

See s. 600, s-s. 2.

By this section, 651, the court or judge bas a discre-

tionary power of a wide extent: " Whenerer it appears to

the satisfaction of the court orjuidge," it says, and when the

court or judge declares that it so appears, the matter quoad

hoc is at an end, the venue is changed, and the trial must

take place in the district, county or place designated in the

order.

The words of the statute require that the court or judge

be satisfied that the change of venue is expedient to the ends

of justice. Mr. Justice Sanborn, in Ex parte Brydges, 18



L. C. J. 141, said that "the common law discourages change

of venue, and it is only to be granted with caution and upon

strong grounds."

The following cases decided in England may be usefully

noticed here:

Where there was a prospect of a fair trial the court
refused to change the venue, thou'gh the witnesses resided
in another county: R. v. Dunu, 11 Jur. 287.

The court will not permit the venue in an indictment to

be cùanged for any other cause than the inability to obtain
a fair trial in the original jurisdiction : R. v. Patent Eureka
and Sanitary Manure Company, 13 L. T. 365.

The court has no power to change the venue in a crim-

imal case, nor will they order a suggestion to be entered on

the roll to change the place of trial in an information for
libel, on the ground of inconvenience and difficulty in

securing the attendance of the defendant's witnesses: R.v.
Cavendish, 2 Cox, 176.

Change of venue asked for upon the ground on au
indictment for conspiracy to destroy foxes, that the geutle.
men who were likely to serve on the jury were 'much
addicted to fox-hunting refused: R. v. King, 2 Chit.
Rep. 217.

It is no ground to change the venue that the defendant's
witnesses are all resident in another county and that he bas
no funds to bring them for his trial: R. v. Casey, 13 Cox,
614.

The court will remove an indictment for a diisdemean.
our from one county to another, if there is reasonable cause

to apprehend or suspect that justice will not be impartially
administered in the former county : R. v. Hunt, 3 B. & Ald.
444; 2 Chit. 130.

The court bas a discretionary power of ordering a sug-

gestion to be entered on the record of an indictment for

felony, removed thither by certiorari, for the purpose of
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awarding the jury process into a foreign county; but this

power will not be exercised unless it is absolutely necessary

for the purpose of securing an impartial trial : R, v. Holden,
5 B. &. Ad. 347.

In the case of R. v. Harris,·et al., 3 Burr. 1330, the

private prosecutors, in their affidavit on an application

made by them for a change of the venue, went no further

than to swear generally ".that they verily believed that there

could not be a fair and impartial trial had by a jury of the

City of Glouqester," without giving any partieular reasons

or grounds for entertaining such a belief. The case to be

tried was an information against the defendants, as alder-

nen of Gloucester, for a misdemeanour in refusing to admit

several persons to their freedom of the city, who demanded

their admission, and were entitled to it, and in consequence

to vote at the then approaching election of members of

Parliament for that city, and whom the defendants did

admit after the election was over; but wouid not admit

them till after the election, and thereby deprived them of

their right of voting at it. The prosecutors had moved for

this rule on a supposition " that the citizens of the city

could not but be under an influence or prejudice in this

matter." The application was refused.

There must be a clear and solid foundation for, it,"

said Lord Mansfield; "now, in the present case, this gen-

eral swearing to àpprehension and belief only is not a suffi-

cient ground for entering such a suggestion, especially as

it is sworn on the other side that there is a list returned

up, consisting of above six hundred persons duly qualified

to serve. Surely a person may espouse the interest of one

or another candidate at an electiôn, without thinking him-

self obliged to justify, or being even inclined to defend, the

improper behaviour of the friends or agents of such candi-
date."

"The place of trial," said Mr. Justice Denison, "ought

not to be altered from that whieh is settledand established
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by the common law, unless there shall appear a clear and

plain reason for it, which cannot be said to be the present

case."

"lHere is no faèt suggested," said Mr. Justice Foster,

"to warrant the conclusion that there cannot be a fair and

impartial trial had by a jury of the City of Gloucester. It

is a conclusion without premises. The reason given, or

rather the supposition, would hold as well in all cases of

riots at elections. This is no question relating to the

interest of the voters ; it is only whether the defendants,
the persons particularly charged with, this misdemeanour,
have personally acted corruptly or not."

"There was no rule better established," said Mr. Jus-

tice Wilmot, " than that all causes shall be tried in the

county, and by the neighbourhood of the place where the

fact is committed; and, therefore, that rule ought never to

be infringed, unless it plainly appears that a fair and im-

partial trial cannot be had in that tounty; . . It does

not follow that because a man voted on one side or on the

other he would therefore perjure himself to favour that

party when sworn upon a jury. God forbid! The freemen

of this corporation are not at all interested in the personal

conduct of these men upon this occasion; the same reason-

ing would just as well include all cases of election riots."

It may be remarked on this case: (1) That the applica-

tion for a change of the venue was made by the prosecution,

and there is no doubt that much stronger reason must then

be given than when the application is made by the defendant;

(2) That the case dates from 1762, and that in some of the

more recent cases on this point, the court seems to have

granted such an application, on the part of the defendant,

with less reluctance. This is easily explained; it must

have been an unheard of thing, at first, to change the venue,

at common law, at the time where the jurors themselves

were the witnesses, and the only witnesses; where they

were selected for each case because they were supposed to
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know the facts. Where no other witnesses, no evidence
whatever was offered to them, it may well be presumed that
a change in the venue was not allowable under any cironm-
stances. The rule must then invariably, inflexibly, have
been that the venue should always be laid in the county
where the offence was committed. The strictness of the
rule can have been relaxed only by degrees, and even when,
for a long period, the strongest reason in support of it had
ceased to exist, by the changes whieh have given us the

present system of jury trial, it is not surprising to find the
judges still adhering to it as much as possible. But,
insensibly, a change is perceptible in the decisions, and
now, under our statute, there is no doubt that every time,
for any reason whatever, it is expedient to the ends ofjustice
that a change in the venue, upon any criminal charge,
should take pilce, it should be granted whether applied for
by the prosecution or by the defence.

Another decision, in England, on the question may be
noticed here:

The court removed an indictment from the Central
Criminal Court, and changed the venue from London to
Westminster, where it was a prosecution instituted by the
Corporation of London for a conspiracy in procuring false
votes to be given at an election to the office of bridge-mas-
ter: R. v. Simpson, 5 Jur. 462.

A case in the Province of Quebec gave rise to a full
discussion on this section: Ex parte Brydges, 18 L. C. J. 141.

In this case, a coroner's jury in the district of Quebec
returned a verdict of manslaughter against the defendant,
a resident of Montreal. The coroner issued his warrant,
upon which the defendant was arrested; he gave bail, and
then, in Montreal, before Mr. Justice Badgley, a judge of
the Court of Queen's Bench, made application in chambers
for a change in the venue; the only affidavit, in support
of the application, was the defendant's, who swore that he
could not have a fair trial in the district of Quebec. The
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crown was served with a notice of the application, and
resisted it; Mr. Justice Badgley, however, granted it, and
ordered that the trial should take place in Montreal,
deciding (1) that, under the statute, a judge of the Court
of Queen's Bench, in chambers in Montreal, may order the
change of the venue from Quebee to Montreal, of the trial
of a person charged with the commission of an offence in
the Quebec district, and (2) that this order may be given
immediately after the arrest of the prisoner.

On this last point there is no room for doubt. By the
statute, as soon as a person is charged with an offence, the

application can be made, and there is no doubt, that in

Brydges' case such an application could even have been
made before the issuing of the warrant of arrest against
him. The finding by the coroner's inquisition of man-
slaughter against him was the charge. Froma the moment
this finding was delivered by the jury Brydges stood
charged with manslaughter ; sce now s. 568, ante. In fact,
this finding was equivalent to a true bill by a grand jury,
and upon it he had, if remaining intact, to stand his trial,
whether or not a bill was later submitted to the grand jury,
whether the grand jury found " a true bill," or a "no bill"
in the case. S&e B. v. Maynard, R. & R. 240; R. v. Cole,
2 Leach, 1095; and the authorities cited in R. v. Tremblay,
18 L. C. J. 158.

Upon the other point decided, in this case, by Mr. Jus.
tice Badgley, as to the jurisdiction he had to grant the
order required, there seemed at first to be more doubt. But

the question vas set at rest by the judgmient afterwards
given in the case by Ramsay and Sanborn, JJ., who en-
tirely concurred withi Mr. Justice Badgley in bis ruling on

the question, as follows:

Ramsay, J.-" Before entering on the merits of these

rules it becomes necessary to deal with a question of juri-
diction which has been raised on the part of the crowo.

It is urged that this case is not properly before us, apd
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that if it is, that the law under which it is brought before
the court, sitting in this district, is of so inconvenient and
dangerous a character that it should be altered. With the
inconvenience of the law we have nothing to do; neither
ought we to express any opinion as to whether the grounds
on which the learned judge who gave the order to change
the venue were slight or not, provided he had jurisdiction.
The whole question rests on the interpretation of s. il of
the Criminal Procedure Act of 1869. That section is in
these words: (His Lordship read the section.)

"We have only to ask whether, at the time this order
was given, Judge Badgley was a judge who might hold or
sit in the Court of Queen's Bench. If so, he had juris-
diction.

"But we are told that the statute evidently intended
that the judge giving the order should be actually sitting
in the district in which the offence is alleged to have taken
place. There is no trace of any such intention in the
statute and there is no rule of interpretation of statutes so
well established as this, that where the words of a statute
are clear and sufficient they must be taken as they stand.
If courts take upon themselves, under the pretext of inter-
preting the law, to diminish or extend the clearly, cpressed
scope of a statute, they are usurping the powers of the
legislature, and assuming a responsibility which in no way
devolves on therm. in the particular case before us it does
not appea r clear to my mind that it was the intention of
the legislature to limit the power to change the venue to a
judge sitting in the district where the offence was said to
be committed. In the first place, our statute goes far
beyond the old law, which, I believe, is still unchanged in
England. Not only is the power given there to a judge in
Chambers to change the venue, but he may do so before
the bill of indictment is either laid or found. The object
was to protect a man froi being even put te trial by a
prejudiced grand jury, and this could -nly be efféctually
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done by giving the power to any judge who could hold or

sit in the court to change the venue, for it will be observed
that in 1869, when the Act was passed, there were many
districts in this Province in which there was no resident
judge, and in Ontario the judges of the superior courts all
live in Toronto, and, so far as I kuow, in each of the other
Provinces, they live in the capital town. Unless, then,
there was to be a particular provision for the Province of
Quebec the law had to be drawn as we find it. Besides
this the Court of Queen's Bench is not for the district but
for the whole Province. The object of dividing the Province
into districts is for convenience in bringing suits, but the

jurisdiction of the court is general. This has never been
doubted, and it has been the practice both in England and
this country to bail in the place where the prisoner is
arrested. In the case of Blo8som, where the taking of bail
was vigorously resisted by the crown, this court, sitting at
Quebec, bailed the prisoner vho was in jail here. This is
going a great deal farther, but the power of the court to
bail was not, and, I think, could not, be questioned. We

are told that great inconvenience might arise if this statute
be not restrained. This is really no valid objection to the

law. There are no facultative acts which may not be
abused one way or another. A discretionary power involves

the possibility of its indiscreet exercise, but that is not

ground for us to annul the law creating it. In this case

the ineonveniences referred to are not specially apparent

-the prisoner arrested in Montreal was bailed there, and

made his application to have the venue changed to the

district where he resided and where he actually was. The

order made by Mr. Justice Badgley could hardly then be

used as a precedent for an abusive use of the statute. It

must be understood that in saying this I do not refer to the

sufficiency or insufficiency of the affidavit on which the

order was given, which is not in any way before us, but

solely to the circumstance of the accused being actually

before the judge here. As the point is a new one, and as
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questions of jurisdiction are always delicate, we would wil-

lingly have reserved it for the decision of all the judges;

but the Act allowing us to reserve cases is unfortunately as

much too narrow as the statute before us appears to Mr.

Ritchie to be too wide in its phraseology. We can only

reserve after conviction, and. irregular reservations for the

opinion of the judges have no practically good results.

Ve must, therefore, give the judgment to the best of our

ability, and I must say for my own part that I cannot see

any difficulty in the matter. The words of the statute are

perfectly unambiguous, and there is no reason to say that

they lead to any absurd conclusion." C

Sanborn, J.-" First, as to the jurisdiction. It is

objected that the venue was improperly changed, and that

this inquisition ought to be before the court at Quebec. If

we are not 'legally' possessed of the inquisition of course

we cannot entertain these motions to quash. This bas

been fully and texhaustively treated by the President of the

court. It is merely for us to inquire: Had Mr. Justice

Badgley, the power to order the trial to take place here

instead of in the district of Quebec where the accident

occurred ? The lith section of the Criminal Procedure Act

undoubtedly gives that power. He was a judge, entitled to

sit at the court where the party ivas sent for tridl. The

jurisdiction of any of the judges of the Queen's Bench is

not local for any district, but extends to all parts of the

Province."

The words "he was a judge, entitled to sit at the court

where the party was sent for trial," in Mr. Justice Sanborn's

remarks appear not supported by the statute. It is the

court at which the party charged with a crime was at first

liable to be indicted, or any judge who might hold or sit in
that court, who have jurisdiction in the matter, not the court

where the party is sent for trial nor a judge who can hold and

sit in such last nentioned court. Of course, in Brydges'

case this distinction could not be made, as Mr. Justice
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Badgley, who gave the order to change the venue, could sit
in the court at Quebec as well as in Montreal, and in Mont.
real as well as in Quebec. But suppose that such an
àpplication is made to a judge who can hold or sit in a
court of quarter sessions, at which the party charged is or
id liable to be indicted; and there are not many cases
where a party accused is not liable to be indicted before the
court of quarter sessions ; the statute gives jurisdiction only
to the court of quarter sessions of and for the locality
where the trial should take place, in the ordinary course of
law, or to a judge thereof, and not to a court or judge of
another locality ; and the judge of the quarter sessions for
Montreal, for instance, could not, in a case fronm the dis.
trict of Quebec, order the trial to take place in Montreal,
though he would be a judge entitled to sit at the court
where the party was sent for trial.

See in Re Sproule, 12 S. C. R. 140, questions as to
change of venue, and R. v. Martin, 16 Q. L. R. 281.

Change of venue allowed upon prisoner's solicitor's affi-
davit that from conversations he had had with the jurors,
he was convinced of a strong prejudice against the prisoner:
R. -v. McEneany, 14 Cox, 87; see R. v. Walter, 14 Cox, 579.

Heli, that 82 & 33 V. c. 20, s. 11, does not authorize any
order for the change of the place of trial of a prisoner in
any case where such change would not have been granted
under the former practice, the statute only affecting pro-
cedure: R. v. McLeod, 5 P. R. (Ont.) 181.

The power so granted is purely discretionary, but,
where application is made on the part of the accused, it
will be a sufficient ground that persons might be called on
the jury whose opinions might be tainted with prejudice,
and whom the prisoner could not challenge: R. v. Russell,
Ramsay's App. Cas. 199. See Ex parte Corwin, 24 L. C.
J. 104, 2 L. N. 364.

As to the carrying out of the sentence where venue bas
been changed, see post, s. 733, s-s. 4.
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Secs. 652-655] ARRAIGNMENT. 751

PART L.

ARRAIGNMENT. (Amended).

652. If any person against. whom any indictment is found is at the time

confined for some other cause in the prison belonging to the jurisdiction of the

court by which he is to be tried, the court may by order in writing, without a

writ of habeas corpus, direct the warden or gaoler of the prison or sherif or

other person having the custody of. the prisoner to bring up the body of such

person as often as may be required for the purposes of the trial, and such warden,

gaoler, sherif or other persorn shall obey suck order. R. S. C. c. 174, s. 101.

30-31 V. c. 35 (Imp.).

" Prison" defined, s. 3.

RIGHT TO INSPECT DEPOSITIONs, ETC.

653. Every accused person.sJhall be entitled at the time of his trial to

inspect, without fee or reward, all depositions, or copies thereof, taken against

him and returned into the court before which.such trial is had, and to have the

indictmefnt on wthich he is to þe tried read over to him if he so rcquires. R. S. C.

c. 174, s. 180.

This is the 6 & 7 Wm. IV. c. 114, s. 4 of the Imperial

Statutes. See s. 597, ante.

COPY OF INDICTMENT.

654. Every person indicted for any offence shall, before being arraigned

on the indictment, be entitled to a copy thereof on paying the clerk fire cents

per folio of ont hundred mords for the same, if the court is of opinion that the

same can be made without delay to the trial, but not otherwise. R. S. C.

c. 174, s. 181.

The cost was ten cents by the repealed statute. At

common law, the prisoner was not entitled to a copy of the

indictment in treason and felonies.

COPY OF DEPOSITIONS.

655. Every person indicted shall be entitled to a copy of the depositions

returned into court on payment of fie cents per folio of one hundred wtords for

the same, provided, if the same are not demanded before the opening of the

assizes, term, sittings or se.sions, the court is of opinion that the same can be

made without delay to the trial, but not otherwise; but the court may, if it

sees fit, postpone the trial on account of such copy of the depositions not

baving been previously had by the person charged. R. S. C. c. 174, s. 182,
11-12 V. c. 42, s. 27 (Imp.).



The cost was ten cents by the repealed statute. See s.

597, ante.
PLEAS IN ABATEMENT ABOLISHED. (New).

656. No plea in abatement shal be allowed after the commencement of
this Act. Any objection to the constitu.tion of the grand jury may be taken
by motion to the court, and the indictment shall be quashed if the court is of
opinion bloth that such objection is well founded and that the accused hae
suffered or may suffer prejudice thereby, but not otherwise. R. S. C. c. 174,
s. 142 part.

The repealed clause applied only to certain pleas in
abatement. An objection that the grand jury was com.
posed of more than twenty-three members should now be
taken by motion : see Bishop, 1 Cr. P. 884. It is only
objections to the constitution of the grand jury that this
section provides for. The Code makes no provision on the
constitution of the grand jury, with the exception of s.662,
post ; in R. v. Mitchel, 8 Cox 98, an objection that a grand
juror was disqualified was taken by a plea in abatement.
There is no sueli thing known to the criminal law as a
challenge to the grand jury: R. v. Mercier, Q. R. 1 Q. B.
541.

It seems that an objection that the witnesses have not
been properly sworn before giving their evidence before the
grand jury is a question of law that can be reserved for the
Court of Appeal: R. v. Tew, Dears, 429.

The prosecutor has the right to move to quash the
finding of the grand jury: R. v. Fieldhouse, 1 Russ. 1030.

Though an objection to the constitution of the grand

jury may be well founded, yet the indictment is not to be

quashed if the court is of opinion that the accused has not

suffered or will not suffer prejudice thereby by the objec-

tion. See R. v. Belyea, James (N.S.) 220.

PLEA-REFUSAL TO PLEAD. (Arncnded).

657. When the accused is called upon to plead he may plead either

guilty or not guilty. or such special plea as is hereinbefore provided for.

2. If the accused wilfully refuses to plead, or will not answer directly, the

court may order the proper officer to enter a plea of not guilty. R. S. C. c.174,

ss. 144, 145.
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The words "stands mute of malice" in the repealed
clause are replaced by " wilfully refuses to plead.'

This clause is taken from 7 & 8 Geo. IV. c. 28, ss.

1 & 2 of the Imperial statutes.

Formerly, to stand -mute was to confess, and, if the

defendant stood mute of malice, he was immediately sen-

tenced. In the case of R. v. Mercier, 1 Leach, 183, the
prisoner being arraigned, stood mute. The court ordered

the sheriff to return a jury instanter, to try whether the

prisoner stood mute obstinately, or by the visitation of God.

A jury being accordingly returned, the following oath was

administered to them: "You shall diligently inquire and

true presentment make for and on behalf of Our Sovereign

Lord the King, whether Francis Mercier, the now prisoner

at the bar, being now here indicted for the wilful murder of

David Samuel Mondrey, stands mute fraudulently, wilfully

and obstinately, or by the providence and act of God,

according to your evidence and knowledge." The jury
examined the witnesses in open court, and returned as their

verdict that the prisoner stood mute of malice and not by

the visitation of God. Whereupon the court immediately

passed sentence of death upon the prisoner who waa

accordingly executed on the Monday following.

A prisoner who had been previously tried and convictet,.
but whose trial was deemed a nullity on account of some

informality in swearing the witnesses, was again arraigned
upon an indictment for the same offence and refused to
plead, alleging that he had been already tried. Littledale,.
J., and Vaughan, B., ordered a plea of not guilty to be
entered for him: R. v. Bitton, 6 C. & P.. 92.

A person deaf and dumb was to be tried for a felony;
the judge ordered a jury to be empannelled to try whether
he was mute by the visitation of God; the jury found that
he was so; they were then sworn to try whether he was
able to plead which they found in the affirmative, and the
defendant by a sign pleaded not guilty; the judge then
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ordered the jury to be empannelled to try whetber the
defendant was now sane or not, and, on this question,
directed them to say whether the defendant had sufficient
intellect to understand the course of the proceedings to
make a proper defence, to challenge the jurors and com-
prehend the details of the evidence, and that, if they
thought he had not, they should find him ·of non-sane
mind: R. v. Pritchard, 7 C. & P. 303.

It seems that where a prisoner who is called' on to plead
Temains mute the court cannot hear evidence to prove
that he does so through malice, and then enter a plea of
:not guilty under this section; but a jury must be empan.
melled to try the question of malice, and it is upon their
inding that the court is authorized to enter the plea: R. v.
Israel, 2 Cox, 263.

A prisoner, when called upon to plead to an indictment,
stood mute. A jury was empannelled and sworn to try
,whether he was mute of malice or by the visitation of God.
A verdict of mute of malice having been returned the
court ordered a plea of not guilty to be entered on the
record: R. v. Schleter, 10 Cox, 409.

A collateral issue of this kind is always tried instanter
by a jury empanielled for that purpose. In fact there is,
properly speaking, no issue upon it ; it is an inquest of
office. No peremptory challenges are allowed : R. v. Rad-
cliffe, Fost. 36, 40. The jury may be chosen amongst
the jurors in attendance for the term of court, but must
be returned by the sheriff, on the spot, as a special panel:
Dickinson's Quarter Sessions, 481. If the jury return
a verdict of " mute by the visitation of God," as where the
prisoner is deaf or dumb, or both, a plea of not guilty is

to be entered, and the trial is to proceed in the usual way,

but in so critical a case great diligence and circumspection

ought to be exercised by-the court; all the proceedings

against the prisoner must be examined with a critical eye,

and every possible assistance consistent with the rules of
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Sec, 658] SPECIAL PRýOVISIONS IN TREASON. 755

law giveq to him by the court: R. v. Steel, 1 Leach 451.
In the case of R. v. Jones, note, 1 Leach 452, the jury
returned that the piisoner was "mute by the visitation of
God." It appearing that the prisoner, who was deaf and
dunb, could receive and coinmunicate information by cer-
tain signs, a person skilled in those signs was sworn to act
as interpreter and the trial then proceeded.

By s. 737, post, it is provided for the case where an
accused is insane: see R. v. Berry, 13 Cox, 189. Formerly,
after the prisoner had pleaded "not guilty," he was asked
by the clerk: " How wilt thou be .tried ?" To have bis trial
he had to answer, if a comnioner, "By God and the
country:" if a peer, "By God and my peer8." If he
refused to answer, the indictment was taken pro confesso,
and he stood convicted: 4 Blacks. 341.

Plea of guilty allowed to be withdrawn: R. v. Huddell,
20 L. C. J. 301. See R. v. Brown, 1 Den. 291, and cases
there cited; also, Kinloch's case, Fost. 16.

SPECIAL PROVISIONS IN TREASON.

65S. When any one is indicted for treason, or for being accessory after

the fact to treason, the following documents shall be delivered to him after the

indictment has been found, and at least ten days before his arraignment; that

is to say :

(a) a copy of the indictment;

(b) a ,list of the witnesses to be produced on the trial to prove the

indictment ; and

(c) a copy of the panel of the jurors who are to try him returned by the

Sheriff.

2. The list of the witnesses and the copy of the panel of the jurors must

mention the names, occupations, and places of abode of the said witnesses and

jurors.
3. The documents aforesaid must all be given to the accused at the same

time and in the presence of two witnesses.

4. This^section shall not apply to cases of treason by killing Her Majesty,

or to cases where the overt act alleged is any attempt to injure lier person in

any manner whatever, or to the offence of being accessory after the fact to any

such treason. 7 Anne, c. 21, s. Il. 6 Geo. IV. c. 50. 39.40 Geo. III. c. 96.
5&6 V. c. 11 (Imp.).

See R. v. Frost, 2 Moo. 140; R. v. Burkie, 10 Cox, 519.



PROCEDURE.

PART LI.

TRIAL.

659. Every person tried for any indictable offence shall be admitted,
after the close of the case for the prosecution, to make full answer and defence
thereto by counsel learned in the law. R. S. C. c. 174 s. 178. 6-7 Wm. IV.
c. 114 (Imp.).

See remarks under the two next sections.

PRESENCE OF. THE ACCUSED AT TRIAL.

660. Every accused person shall be entitled to be present in court
during the whole of his trial unless be misconducts himself by so interrupting
the proceedings as to render their continuance in his presence impracticable.

2. :The court maypermit the accused to be out of court during the whole or any

part of any trial on such terns as it thinks proper.

Sub-section 2 is new as to offences heretofore known as
felonies.

The defendant should in all cases, as a general rule, ap-
pear in person to plead and to receive his sentence. In

cases where the punishment may be for more than five
years, (see s. 668) the court will probably not allow the
defendant to be out of court, exeept for grave reasons, and
under particular circumstances. A defendant should sub-

mit to the jurisdiction of the court and appear in person

before his plea can be received: R. v. Maxwell, 10 L. C. R.

45.
The following cases on the practice may serve as guides

in the future. notwithstanding the change introduced byýe

s-s. 2 of s. 660.

A prisoner charged with felony, whether he has been on

bail or not, must be at the bar, viz., in the dock during his

trial, and cannot take histrial at any other part of the

court, even with the consent of the prosecutor: R. v. St.

George, 9 C. & P. 483. A merchant was indicted for an

offence against the Act of parliament prohibiting slave-

trading (felony). His counsel applied to the court to allow

him to sit by him, not on the ground of his position in
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society, but because he was a foreigner, and several of the

documents in the case were in a foreign language, and it
would, therefore, be convenient for his counsel to have him
by his side, that he might consult him during his trial:

Ifeld, that the application was one which ought not to be

granted: B. v. Zulueta, 1 C. & K. 215, 1 Cox, 20. A
similar application by a captain in the army vas also
refused in R. v. Douglas, Car. & M. 193. But in misde-

meanours a defendant who is on bail and surrenders to

take his trial need not stand at the bar to be tried: R·. v.

Lovett, 9 C. & P. 462.

COUNSEL'S ADDRESSES TO THE JURY. (Arnended).

661. If an accused person, or any one of several accused persons being

tried together, is defended by counsel, such counsel shall, at the end of the

case for the prosecution, declare ivhether he intends to adduce evidence or not

on behalf of the accused person for whon he appears; and if lie does not there-

upon announce his intention to adduce evidençe the counsusel for the prosecu-

tion smay address the jury by way of summing up.

2. Upon every trial for an indictable offence, whether the accused person

is defended by counsel or not, he or his counsel shall be allowed, if he thinks

fit, to open his case, and after the conclusion of such opening to examine such

witnesses as he thinks fit, and when all the evidence is concluded to sum up

the evidence. If no witnesses are examined for the defence the counsel for the

accused shall have the privilege of addressing the jvry last, othervise such right

shall belong to the couniel for the prosecution: Provided, that the right of reply

shall be àlways allowed to the Attorney-General or Solicitor-General or to

any counsel acting on behalf of either of then. R. S. C. c. 174, s. 179. 28 V.

c. 18, s. 2 (Imp.).

The words in italics in s-s. 2 seem in contradiction with

the last part of s-s. 1. The corresponding section in the
Imp. draft Code is differently worded. However, as it is, this

s. 661 probably bears a construction that brings no substan-

tial change in the law. The reply is now given to any coun-

sel acting on bebalf, of the Attorney-General or Solicitor-

General instead of to any Queen's counsel acting on behalf of

lhe Crowen. The addresses of counsel are, therefore, to take

place as follows :-First case : JJ'hen no evidence for the
defence: Counsel for the Crown opening the case:

Crown's evidence. Defendant or his counsel declares
that he has no evidence to adduce ; counsel for the Crown
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sums up: defendant or his counsel addresses jury; reply of

counsel for the Crown, but only by Attorney or Solicitor-

General, or counsel, acting on behalf of either of them.
Second case : where the defence qdduces evidence. Crown

prosecutor opens the case: evidence of the Crown ; defend-

ant or his counsel addresses the jury: defendant's evi-

dence; defendant or his counsel sums up ; reply of

prosecution in all cases. In the first case, the counsel for

the prosecution seldom in practice exercises both the rights

of summing up and replying, and should not do so except

for special reasons: R. v. Holchester, 10 Cox, 226; if the

counsel, however, is not the Attorney-General or Solicitor.

General, or a counsel acting on behalf of either of them, he

bas to sum up the evidence, after it is over and before the

defendant or his counsel addresses the jury, if he thinks
proper to do so, as he is not allowed to reply; if he is the

Attorney-General or Solicitor-General, or a counsel acting

on behalf of either of thm, he, in practice, does not sum up,
as he is entitled to reply whether the defendant adduces
evidence or not, though inEngland this right is very sel-
dom exercised where no evidence, or evidence as to char.

acter only, is offered. In the second case, in practice, the

defence addresses the jury only after its evidence is over;

two addresses would generally bave no other result but to

lengthen the trial, and fatigue judge, counsel and jury: sce

R. v. Kain, 15 Cox, 388, and Archbold, 178.

Opening of counsel for prosecution.-A prosecutor con.

ducting bis case in person, and who is to be examined as

a witness in support of the indictment, has no right to

address the jury as counsel: R. v. Brice, 2 B. & Ald. 606;

R. v. Stoddart, Dickinson's Quarter Sessions, 152; R v.

Gurney, 11 Cox, 414, where a note by the reporter, sup-

ported by authorities, says that such is the law whether

the prosecutor is to be a witness or not.

Sergeant Talfourd, in Dickinson's Quarter Sessions,

495, on the duties of the counsel for the prosecution, says:
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"When the counsel for the prosecution addresses the jury
he ought to confine himself to a simple statement of the
facts which he expects to prove; but in cases where the
prisoner has no counsel he should particularly refrain from
stating any part of the facts, the proof of which from his
own brief appears doubtful, except with proper qualifi-

cation; for he will either produee on the minds of the
jurors an impression which the mere failure of the evidence
may not remove in instances where the prisoner is unable
to comment on it with effect; or may awaken a feeling
against the case for the prosecution which in other re-
spects it may not deserve. The court, too, if watchful, can-
not fail, in the summing up, to notice the discrepancy
between the statement and the proof. But in all cases, as

well of felony as misdemeanour,, where a prisoner has coun-

sel, not only may the facts on which the prosecution rests

be stated, but they may be reasoned on, so as to anticipate

any line of defence which may probably be adopted. For

as counsel for parties charged with felony maynow address

the jury in their defence, as might always have been done
in misdemeanour, the position of parties charged with

either degree of offence is thus assimilated in cases where

\iey have counsel, and it is no longer desirable for the pro-
secutor's counsel to abstain from observing generally on the
erse he opens in such manner as to connect its parts in
any way he may think advisable to demonstrate the pro-

bability of guilt and the difficulty of an opposite conclusion.

Bit even here he. should refrain from indulging in invec-

tive, and from appealing to the prejudices or passions of
thejury; for it is neither in good taste nor right feeling to
staggle for a conviction as an advocate in a civil cause
contends for a verdict."

On the duties of counsel, in opening the case for the
prosecution, it is said in Archbold, 178: "In doing so hie
ougli to state all that it is proposed to prove, as well
decarations of the prisoners as facts, so that the jury may
see il there be a discrepancy between the opening state-
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ments of counsel and the evidence afterwards adduced in

support of them: per Parke, B., R. v. Hartel, 7 C. & P.

773 ; R. v. Davis, 7 C. & P. 785 ; unless such declarations

should amount to a confession, where it would be improper

for counsel to open them to the jury; R. v. Swatkins, 4 C.
& P. 548. The reason for this rule is that the circum.

stances under which the confession was made may render
it inadmissible in evidence. The general effect only of any

confession said to have been made by a prisoner ought,
therefore, to be mentioned in the opening address of the

prosecutor's counsel."

Mr. Justice Blackburn, in R. v. Berens, 4 F. & F. 842,
Warb. Lead. Cas. 237, said that the position of prosecuting

counsel in a criminal case is not that of an ordinary coun-

sel in a civil case, but that he is acting in a quasi judicial

capacity, and ought to regard himself as part of the court:

that while he was there to conduct his case, he was to do

it at bis discretion, but with a feeling of responsibility, not

as if trying to obtain a verdict, but to assist the judge in

fairly putting the case before the jury, and nothing more.

In R. v. Puddick, 4 F. & F. 497, it is said per Cromp.

ton, J.: " The counsel for the prosecution are to regard

themselves as ministers of justice, and not to struggle fo·

a conviction as in a case at nisi prius ; nor be betrayed b'

feelings of professional rivalry to regard the question ft

issue as one of professional superiority, and a contest for

skill and pre-eminence."

Summing up by counsel for the prosecttion, where he

defence brings no evidence.-It bas already been remarled

that in practice, if th3 counsel for the prosecution has:he

right of reply and intends to avail himself of it, it wouh be

waste of time for him to sum up ; but if the counselhas

not the right of reply lie will perhaps find it usefil to

review the evidence as it has been adduced, and give iome

explanations to the jury. But it has been held in 1. v.

Puddick, 4 F. & F. 497, that the counsel for the prosecition
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ought not, in summing up the evidence, to make obser-

vations on the prisoner's not calling witnesses, unless, at all
events, it bas appeared that he might be fairly expected to

be in a position to do so, and that neither ought counsel

to press it upon the jury that if they acquit the prisoner

they may be considered to convict the prosecutor or prose-

cutrix of perjury. Nor is it the duty of counsel for the

prosecution to sum up in every case in which the prisoner's

counsel does not call witnesses. The statute gives him the

right to do so, but that right ought only to be exercised in

exceptional cases, such as where erroneous statements have

been made and ought to be corrected, or when the evidence

differs from the instructions. The counsel for the prose-

cution is to state bis case before he calls the witnesses;

then, when the evidence bas been given, either to say
simply, " I say nothing," or " I have already told you what

would be the substance of the evidence, and you see the

statement which I made is correct;'" or in exceptional

cases, as if something different is proved from what he

expected, to address to the jury any, suitable explanation

which may be required : R. v. Berens, 4 F. & F. 842,

reporter's note; R. v. Holchester, 10 Cox, 226; B. v.

Webb, 4 F. & F. 862. ,By the Canada Evidence Act of

1893, 56 V. c. 31, s. 4, it is enacted that the failure of the

accused or of bis wife or husband to testify shall not be

made the subject of comment by the judge or by counsel

for the prosecution in addressing the jury.

The defence.-The defendant cannothave the assistance

of counsel in examining and cross-examining witnesses,

and reserve to himself the right of addressing the jury:

R. v. White, 3 Camp. 98; R. v. Parkins, 1 C. & P. 548.

But see post as to statements by him to the jury. But if

the defendant conducts his own case counsel will be allowed

to address the court for him on points of law arising in the

case: Idem. Not more than two counsel are entitled to

address the court for a prisoner during the trial upon a

point of law: R. v. Bernard, 1 F. & F. 240.
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The counsel for the defendant may comment on the

case for the prosecution. He may adduce evidence to any

extent, and even introduce new facts, provided he can

establish them by witnesses. He cannot, however, assume

as proved that which is not proved. Nor will be be

allowed to state anything which he is not in a situation to,

prove, or to state the prisoner's story as the prisoner him-

self might have done: R. v. Beard, 8 C. & P. 142; R. v.

Butcher, 2 M. & Rob. 228.

At a meeting of all the judges, in 1881, in England it

was resolved: " That in the opinion of the judges it is con-

trary to the administration and practice of the criminal law

as hitherto allowed, that counsel for prisoner should state

to the jury as alleged existing facts, matters which they

have been told in their instructions, on the authority of the

prisoner, but which they do not propose to prove in

evidence": Archbold, 180.

Bishop says, 1 Cr. Proc. 311: "No lawyer ought to

undertake to be a witness for his client, except when he

testifies under oath, and subjects himself to cross-examina.

tion, and speaks of what he personally knows. Therefore,

the practice, whieh seems to be tolerated in many courts, of

couinsel for defendants protesting in their addresses to the

jury that they believe their clients to be innocent, should

be frowned down and put down, and never be permitted to

show itself more. If a prisoner is guilty and he communi.

cates the facts fully to counsel in order to enable the latter

properly to conduet the defence, then, if the counsel is an

honest man, he cannot say he believes the prisoner inno-

cent; but if he is a dishonest man he will as soon say this

as anything. Thus a premium is paid for professional

lying. Again, if the counsel is a man of high reputation,

a rogue will impose upon him by a false story to make

him an "innocent agent " in communicating a falsehood to

the jury. Lastly, a decent regard for the orderly adminis-

tration of justice requires that only legal evidence be
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produced to the jury, and the unsworn statement of the
prisoner's counsel, that he believes the prisoner innocent,
is not legal evidence. It is the author's cherished hope
that he may live to see the day when no judge, sitting
,where the common law prevails, will ever, in any circum-
stances, permit such a violation of fundamental law, of true
decorum, and of high policy to take place in his presence
as is involved in the practice of which we are now
speaking."

On the same subject it is said in 3 Wharton's Cr. L.
3010: " Nor is it proper for counsel in any stage of the
case to state their personal conviction of their client's inno-
cence. To do so is a breach of professional privilege, well
deserving the rebuke of the court. The defendant is to be
tried siuply by the legal evidence adduced in the case; and
to intrude on the jury statements .not legal evidence is an
interference with.publie justice of such a character that, if
persisted in, it beòomes the duty of the court, in all cases
where this can be done constitutionally, to discharge the
jury and continue the case. That which would be con-
sidered a high misdemeanour in third parties cannot be
permitted to counsel. And where the extreme remedy of
discharging the jury is not resorted to, any undue or
irregular comment by counsel may be either stopped at the
time by the court, or the mischief corrected by the judge
when charging the jury."

Suiming up by the defence.-The counsel for the pri-
soner or the prisoner himself is entitled at the close of the
examination of his witnesses to sum up the evidence: R. v.
Wainwright, 13 Cox, 171. In practice, it is the only time
when the counsel for the prisoner addresses the jury, and
what bas just been said on the defence generally applies to
the address to the jury, whether made before or after the
examination of witnesses.

The rule formerly was that if the prisoner's counsel bas
addressed the jury the prisoner himself will not be allowed
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to address the jury also: R. v. Boucher, 8 C. & P. 141;

R. v. Burrows, 2 M. & Rob. 124 ; R. v. Rider, 8 C. & P. 539.
But the following cases show that there seems now in

England to be no uell settled rule on the subject. Here,
in Canada, now that by the Evidence Act of 1893, 56 V. c. 31,
s. 4, the prisoner is a competent witness, he probably wil lnot

be allowed to make a statement to the jury. As he is at

liberty to give bis story upon oath, he should not be allowed

to protect himself from* cross-examination by making the

same statement not upon oath.

A person on bis trial defended by counsel is not entitled

to have his explanation of the case to the jury made through

the mouth of his counsel, but may, at the conclusion of bis

counsel's address, himself address the jury and make such

statemnents, subject to this, that what he says will be treated

as additional facts laid before the court, and entitling the

prosecution to the reply: R. v. Shiimmin, 15 Cox, 122;

see reporter's 'note, and R. v. Doherty, 16 Cox, 306,
Warb. Lead. Cas. 242.

In R. v. Weston, 14 Cos, 846, the prisoner's counsel

was allowed to make a statement on behalf of his client.

Per Stephen, J., A prisoner may make a statement to

the jury provided be does so·before his counsel's address to

the jury : R. v. Masters, 50 J. P. 104.

A prisoner on his trial defended by counsel may, at the

conclusion of his counsel's address, make a statemuent of

facts to the jury, but the prosecution will be entitled to

reply: R. v. Rogers, 2 B. C. L. R. 119.

In R. v. Taylor, 15 Cox, 265, the prisoners were allowed

to address the jury after their counsel: see R. v. Millbouse,

15 Cax, 622, where the jadge said that could be allowed

only where the prisoner called no witnesses.

In R. v. Borrowes, cited in Shirley's Leading Cases, 140,

the court held that a prisoner defended by counsel is not

entitled to address the jury as a matter of right.
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The Reply.-If the defendant brings no evidence the
counsel for the prosecution is not allowed to reply, except
if he be the Attorney-General or Solicitor-General, or
counsel acting on behalf of either of them.

On this privilege to reply it is said in 1 Taylor Ev.,
par. 362: "But as this is a privilege, or rather a preroga-
tive which stands opposed to the ordinary practice of the
courts, the true friend of justice will do well to watch with
jealousy the parties who are entitled to exercise it. Mr.
Horne, so long back as the year 1777, very properly
observed that the Attorney-General would be grieviously
embarrassed to produce a single argument of reasoi or
iustice on behalf of his claim, and, as the rule which,þre-
cludes the counsel for the prosecution from addressing the
jury in reply when the defendant bas called no witnesses
bas been very long thought to afford the best security
against unfairness in ordinary trials, this fact raises a
natural suspicion that a contrary rule may have been
adopted, and may still be followed in State prosecutions,
for a different and less legitimate purpose. It is to be
hoped that ere long this question will receive the consider-
ation which its importance demands, and that the Legis-
lature, by an enlightened interference, will introduce one
uniform practice in the trial of political and ordinary
offenders."

If the defendant gives any evidence, whether written or
parol, the counsel for the prosecution has a right to reply.
If witnesses are called merely to give evidence to character
the counsel for the prosecution is strictly entitled to reply,
though in England, in such cases, the practice is not to
reply.

lu R. v. Bignold, 4 D. & R. 70, Lord Tenderden revived
au important rule, origiually promulgated by Lord Kenyon,
and by which a reply is allowed to the counsel for the
prosecution if the counsel for the defendant, in bis address
to the jury, states any fact or any document which is not
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already in evidence, although he. afterwards declines to
prove the fact or put in the writing : 5 Burn, 357; see R. v.
Trevelli, 15 Cox, 289; R. v. Stephens, 11 Cox, 669; R. v.
Burns, 16 Cox, 195, Warb. Lead. Cas. 240.

Evidence in reply.-Whenever the defendant gives evi-
dence to prove new matter by way of defence, which the
Crown could not foresee, the counsel for the prosecution is
entitled to give evidence in reply to contradict it, but then
he does not address the jury in reply before going into that

evidence. The general rule is that the evidence in reply
must bear directly or indirectly upon the subject-matter of
thé defence, and ought not to consist of new matter uncon-
nected with the defence, and not tending to controvert or
dispite it. This is the general rule, made for the purpose
of preventing confusion, embarrassment and waste of time;
but it rests entirely in the discretion of the judge whether
it ought to be strictly enforced or remitted as he may think
best for the discovery of truth and the administration of
justice: 2 Phillips' Ev. 408 ; R. v. Briggs, 2 M. & Rob.
199_; R. v. Frost, 9 C. & P. 159. Where the counsel for
the Crown has, per incuriamn, omitted to put in a piece of
evidence before commencing bis reply, and the course of
justice might be interfered with if the evidence were not
given, the court may permit the evidence to be given: R.
v. White 2 Cox, 192. If evidence of his good character is
given on bebalf of a prisoner, evidence of bis bad character
may be given in reply : R. v. Rowton, L. & C. 520, over-
ruling R. v. Burt, 5 Cox, 284; see R. v. Brown, Warb.

Lead. Cas. 236; R. v. Triganzie, 15 0. R. 294.

Defendant's reply on evidence adduced in answer to

his own.-When evidence is adduced for the prosecution

in reply to the defendant's proof the defendant's counsel

has a right to address the jury on it, confining himself to

its bearings and relations, before the general2replying ad-

dress of the prosecution : Dickinson's Quart. Sess. 565.
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Witnesses may he recalled: R. v. Laniere, 8 L. C. J.
281 ; R. v. Jennings, 20 L. C. J. 291; 2 Taylor, Ev. par.
1831.

Charge by the judge to the jury.-It is the duty cf the
president of the court, the case on both sides being closed,
to sum up the evidence. His address ought to be free from
all technical phraseology, the substance of the charge
plainly stated, the attention of the jury directed to the
precise issue to be tried, and the evidence applied to that
issue. It may be necessary, in some cases, to read over
the whole evidence, and, when requested by the jury, this
will, of course, be done; but in general it is better merely
to state its substance: 5 Burn, 857; 1 Chit. 632; see Re

Dillet, 16 Cox, 241, for a conviction set aside by the Privy
Council on account of the unfairness of the charge.

in 12 Cox, 549, the editors reported a case from the
United States, preceding it with the following remarks:
"Although an American case, the principles of the crim-
inal law being the same as in England, and the like duties
and powers of the judge being recognized, a carefully pre-
pared judgment on an important question that may arise
here at some time has been deemed worthy of a place for
any future reference."

The case is Commonwealth v. Magee, Philadelphia,
December, 1873, decided by Pierce, J., as follows, on a
motion for a new trial.and in arrest of judgment on the
ground of misdirection in the charge to the jury:

Pierce, J., in bis judgment, said: "The evidence
against the defendant was clear and explicit by two wit-
nesses, who testified to having bought and drunk liquors
at the defendant's place within this year. The defendant
offered no testimony."

" There was nothing in the manner or matter of the
witnesses to call in question their veracity, or in the slight-
est degree to impugn their evidence; the counsel for the
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defence did not in any manner question the truth of their

evidence, but confined his address to the jury to an attack

upon the law and the motives of the prosecutors. Were

the jury, under these circumstances, at liberty to disregard

their oaths and acquit the defendant ? They had been

solemnly sworn to try the case according to the evidence,
and a regard to their oaths would lead them but to one

conclusion, the guilt of the defendant. The counsel for the

Commonwealth states the charge to have been: 'The judge

declared that he had no hesitation in saying that, under

the evidence, it was the duty of the jury to render a verdict

of guilty under the bill of indictment.' But no matter which
form of expression was used, it was the evidence to which

I had just called their attention that indicated their duty,
and in view of which the remark was made. I perceive no

error in this. It was not a direction to the jury to conviet

the defendant. It was simply pointing them to their duty.

Jurors are bound to observe their oaths of office, whether

it will work a conviction or acquittal of a defendant, and
they are not at liberty fo disregard uncontradicted and

unquestioned testimony at their will and pleasure. Where,
however, the testimony is contradicted by testimony on the

other side, or a witness is impeached in his general char-

acter, or by the improbability of his story, or his demeanour,
it would be an unquestionable error in a judge to assume

that the facts testified to by him had been proved."

In 3 Wharton's Cr. L., par. 3280, it is said : " Can a

judge direct a jury peremptorily to acquit or convict if, in,
his opinion, this is required by the evidence ? Unlesi

there is a statutory provision to the contrary this is within

the province of the court, supposing that there is no dis-

puted fact on which it is essential for the jury to pass."

See, also, 1 Wharton Cr. L., par. 82a.

See charge to the jury in R. v. Dougall, 18 L. C. J. 90.

In R. v. Wadge (July 27th, 1878), for murder, Denman,

J., remarked that " he had to take exception to the request
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made to the jury by the counsel for the defence, that, ' if
they had any doubt about the case, they should give the
prisoner the benefit of it.' That was an expression fre-
quently employed by counsel in defending prisoners, but it
was a fallacious and an artful one, and intended to deceive
juries. The jury had no right to grant any benefit or boon
to any one, but only to be just and do their duty."

In R. v. Glass (Montreal, Q. B,, March, 1877), the
counsel for the defence after the judge's charge asked him
to instruct the jury with regard to any doubt they might

have in the case. Ramsay, J., answered, "No, I shall not
when there is no doubt."

When the judge bas summed up the evidence he leaves
it to the jury to consider of their verdict. If they cannot

agree by consulting in their box they withdraw to a conven-
ient place, appointed for the purpose, an ofIcer being

sworn to keep them, as follows, in all capital cases, (and
in other cases, when so ordered by the court, s. 673): "You

shall well and tr uly keep this jury, you shall not suffer any
person to speak to them, neither shall you speak to them

yourself, unless it be to ask them if they are agreed on
their verdict. So help you God :" 1 Chit. 632 ; 5 Burn,

357.

But this formalityneed not appear on the face of the
record. The precaptions taken for the safe keeping of the.

jury are noted by the clerk in the register, but they form
no part of what is technically known as the record. Con-
sequently the regularity or sufficiency of this part of the
proceedings cannot be questionéd upon a writ of error
Duval v. R., 14 L. C. R. 52.

The jury coming back to the box the prisoner is brought
to the bar. The clerk then calls the jurors over by their
names, and asks them whether they agree on their verdict;
if they reply in the affirmative, he then demands who shall
say for them to which they answer, their foreman. He
then addresses them as follows: " Gentlemen, are you

CRim. L.w- 49
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agreed on your verdict; how say you, is the prisoner at

the bar (or naming him if the defenda-nt is bailed or not in
court) guilty of the offence whereof he stands indicted, or

not guilty? " If the foreman says guilty, the clerk of the
-court addresses them as follows: " Bearken to your verdict

:as the court recordeth it ; you say that the prisoner at
the bar (or as the case may be) isguilty (or " not guilty," if

such is the verdict received) of the offence whereof he stands
indicted; thatisyour verdict, andsosay you ail." The verdict

is then recorded. The assent of ail the jury to the verdict

pronounced by their foreman in their presence is to be con-

clusively inferred. But the court may, before recording
the verdict, either proprio motu, or on demand of either

party, poll the jury, that is to say, demand of each of them

successively if they concur in the verdict given by their

foreman : 2 Hale, 299 : Bacon's Abr. Verb. juries, p. 768;
1 Bishop, Cr. Proc. 1003.

The mere entry, by the clerk, of the verdict does not

necessarily constitute-a final recording of it. If it appear

promptly, say after three or four minutes, that it is not

recorded according to the intention of the jury it may be

vacated and set right : R. v. Parkin, 1 Moo. 45 ; even if the

prisoner has been discharged from the dock he will be

immediately brought back, on the jury which had not left

the box saying that "not guilty " has been entered by

mistake, and that "guilty " is their verdict: R. v. Vodden,

Dears. 229.

A judge is not bound to receive the first verdict which

the jury gives, but may send them to reconsider it. Pol.

lock, C.B., said, in R. v. Meany, L. &_. 213: " A judge has

.a right, and in some cases it is his bounden duty, whether

in a civil or a criminal case, to tell the jury to reconsider

their verdict. He is not bound to receive their verdict

unless they insist upon his doing so; and where they re-

consider their verdict, and alter it, the second, and not the

first, is really the verdict of the jury." See R. v. Smithr 1
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Secs. 662, 663] QUALIFICATION OF JURORS.

Russ. 749 ; Archbold, 166 ; Bacon's Abr. Verb. " verdict ; "

5 Burn, 358; 1 Chit. 647; R. v. Maloney, 9 Cox, 6; 2

Hale, 309.

A recommendation to mercy by ehe jury is not part of

their verdict : R. v. Trebilcock, Dears. & B. 453 ; R. v.

Crawshaw, Bell, 303.

The saying that." a judge is bound to be counsel for the

prisoner " is erroneous: Per Wills, J., in R. v. Gibson, 16
Cox, 181.

QUALIFICATION OF JURORS.

662. Every person qualified and sunmoned as a grand or petit juror,

according to the laws in force for the time being in any province of Canada,

.shall be duly qualified to serve as such juror in criminal cases in that province.

R. S. C. c. 174, s. 160.

The following words were in the repealed clause:

" whether such laws were in force or were or are enacted

by the Legislature of the Province before or after such pro-

vince became a part of Canada, but subject always to any

provision in any Act of the Parliament of Canada, and in

so far as such laws are not inconsistent with any such Act.

The Jurors antd Juries Acts of Ontario and Quebec, and

s. 160 of the Dominion Criminal Law Procedure Act, are

constitutional: R. v. Provost, M. L. R. 1 Q. B. 477; R. v.

Bradshaw, 38 U. C. Q. B. 564; R. v. O'Rourke, 1 0. R. 464.

The defendant in a criminal case bas no right to a com-

munication of the petit jury list: R. v. Maguire, 13 Q. L.

R. 99.
JURIES DE MEDIETATE LINGUAX ABOLISHED AS TO ALIENS.

603. No alien shall be entitled to be tried by a jury de medictatc lingue

but shall be tried as if he was a natural born subject. R. S. C. c. 174, s. 161.

Ever since the 28 Ed. III. c. 13, aliens, under our

criminal law, have been entitled to be tried by a jury com-

posed of one half of citizens and one half of aliens or

foreigners, if so many of these could be had. It seems to

have been thought necessary, in R. v. Vonhoff, 10 L. C. J.
292, that these six aliens should be natives of the country

-to which the defendant alleged himself to belong, but the
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better opinion seemed to be that six aliens were required,
without regard to nationality. S. 2 of 28 Ed. III. c. 13,
says " the other half of aliens."

However, this is now of historical interest only, and by
the above clause aliens, all through the Dominion, when
indicted before a criminal court, are on the same footing as
British subjects as to the composition of the jury.

In England also, now, an alien is not entitled to a jury
<le medietate linguoe: 33 & 34 V. c. 14 (Imp.).

IIXED JURIES IN PROVINCE OF QUEBEC.

664. In those districts in the province of Quebec in which the sheriff is
required by law to return a panel of petit jurors composed one half of persons
speaking the English language, and one half of persons speaking the French
language, he shall in his return specify separately those jurors whom he returns
as speaking the English language, and those whoin he returns as speaking the
French language respectively; and the names of the jurors so summoned shall
be called alternately frorn such lists. R. S. C. c. 174, s. 166.

The right to a medietate linjuo jury exists in misde.
ieanours as in felonies: R. v. Maguire, 13 Q. L. R. 99.

Sub-section 2 of s. 7, 27 & 28 V. c. 41 (1864), clearly
gives that right to any prosecuted party. And though
the Quebec Legislature, by 46 V. c. 16, s. 62 (1883), has
repealed the said Act, this particular clause, giving the
right to a mixed jury, must be considered as still in force,
the Quebec Legislature not having had the right to repeal
it. Otherwise, there is no statute in the Province giving
the right to a mixed jury in any case whatever, s. 664,
lonte, merely taking it for granted that the right exists. If
the Quebec Legislature had the power to repeal that clause
the Dominion Parliainent had not the right to enact for
Manitoba s. 167 of the Procedure Act, now s. 665, post.

Where in a case of felony, in which one half of the jury,
on the application of the prisoner, were sworn as being
skilled in the French language, it was discovered after
verdict that one of such French half was not so skilled in

the French language; held, that the trial and verdict were
null and void : R. v. Chamaillard, 18 L. C. J. 149.
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The right to have a jury, composed of at least one half of
persons skilled in the language of the defence, must,
undoubtedly, both in Manitoba and Quebece, be exercised
vpon arraignm.ent. Immediately, after arraignment the
venire is presumed to have issued, and if it issues without
this order the jurors must be summoned in the usual man-
ner, that is to say, without regard to language.

In R. v. Dougall, 18 L. C. J. 85, it was held by Mr.
Justice Ramsay: lst. That where defendant has asked for
a jury composed one half of the language of the defence
six jurors speaking that language nay first be put into the
box, before calling any juror of the other language ; 2nd.

That the right of the Crown to telljurors " to stand aside,"
exists for misdemeanours as well as for felonies; 3rd. That

when to obtain six jurors spéaking the language of the
defence all speaking that language have been called, the

Crown is still at liberty to challenge to stand aside, and is
not held to show cause until the whole panel is exhausted.

Mr. Justice Ramsay said that the calling the jurors' names

alternately from the English and French lists, mentioned
in s. 40, now s. 664, ante, is only directory, and applies only

to the calling of the jury in ordinary cases, where no order

has been given for a jury composed of one half English and

one half French. The case was reserved, by the learned

judge, for the consideration of the full court, but only on

the one point thirdly above mentioned, given in the sum-

mary of the report of the decision of the court, at page 242,

18 L. C. J., as follows; "Where to obtain six jurors

speaking the language of the defence (English), the list

of jurors speaking that language was called, and several

were ordered by the Crown to stand aside ; and the six Eng-

lish-speaking jurors being sworn the clerk re-comnenced

to call the panel alternately from the list of jurors speak-

ing the English and French languages, and one of those

(English) previously ordered to "stand aside " was again

called: Held, that the previous "stand aside " stood good
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until the panel was exhausted by all the names on both
lists being called."

MIXED JURIES IN MANITOBA,

665. Whenever any person who is arraigned before the Court of Queen's
Bench for Manitoba demands a jury composed, for the one half at least, of
persons skilled in the language of the defence, if such language is either English
or French, he shall be tried by a jury composed for the one half at least of the
persons whose naines stand first in succession upon the general panel and who,
on appearing and not being lawfully challenged, are found, in the judgment of
the court. to be skilled in the language of the defence.

2. Whenever, from the number of challenges or any other cause, there is
in any such case a deficiency of persons skilled in the language of the defence
the court shall fix another day for the trial of such case, and the sheriff shall
supply the deficiency by summoning, for the day so fixed, such additional
number of iurors skilled in the langusage of the defence as the court orders, and
as are found inscribed next in succession on the list of petit jurors. R. S. C.
c. 174, s. 167.

See remarks under preceding section.

CHALLENGING THE ARRAY. (Nec).

666. Either the accused or the prosecutor may challenge the array on
the ground of partiality, fraud, or wilful misconduct on the part of the sheriff
or his deputies by whom the panel was returned, but ont no olher ground. The
objection shall be made in writing, and shall state that the person returning
the panel was partial, or was fraudulent, or wilfully misconducted himself, as
the case may be. Such objection may be in the formn KK in schedule one
hereto, or to the like effect.

2. If partiality, fraud or wilful misconduct, as the case may be, is denied
the court shall appoint any two indifferent persons to try whether the alleged
ground of challenge is true or not. If the triers find that the. alleged ground
of challenge is true in fact, or if the party who has not challenged the array
admits that the ground of challenge is true in fact, the court shall direct a
new panel to be returned.

This is taken in part from 39 & 40 V. c. 78, s. 17 (Imp.)
(for Ireland).

774 PROCEDURE. (Secs. 665, 66G



KK.-(Section 666.)
ý.GHALLENGE TO ARRAY.

Canada,
Province of ,

County of

The Queen The said A. B., who prosecutes for our Lady
v. . the Queen (or the said C. D., as the case nay be)

C. D. J challenges the array of the panel on the ground
that it was returned by X. Y., sheriff of the county of

(or E. F., deputy of X. Y., sheriff of the county of , as the
case may be), and that the said X. Y. (or E. F., as the case may be)

was guilty of partiality (or fraud, or wilful misconduct) on

returning said panel.

Relationship between the sheriff and the prosecutor or

the defendant are no more by themselves grounds for

challenging the array, and R. v. Rouleau, 16 Q. L. R. 322

cannot now be followed. The form above given is very

general, but the court may order the party challenging to

give -particulars: see Archbold, 171.

A challenge to the array is an exception to the whole

panel of jurors returned, and must be made before the

swearing of any of the jury is commenced.

The ground of the challenge May be either that some

fact exists inconsistent with the impartiality of the sherif,.

or other officer returning the panel, or that some fact
exists which makes it improbable that he should be im-
partial, or that some fact exists whieh does, in fact, interfere
with his impartiality.

The challenge must be in writing, and must set forth

the fact on which it is grounded. The court must decide
whether the alleged fact is in itself a good cause of chal-
lenge, in which case it is ca.lled a principal challenge, or

whethe; it is merely a fact from which partiality may or
may not be inferred, in which case it is called a challenge

to the favour, or that the sheriff has been guilty of some
default in returning the panel.

Sec. 666) CHALLENGES. 77,5



776 PROCEDURE. [Sec. 667

If the court holds that the alleged fact is a good cause

for a principal challenge, and the alleged fact is denied, or

if the court holds that the alleged fact is good as a

challenge to the favour, and either the fact or the partiality

sought to be inferred from it, or both, are denied, two triers

must be appointed by the court to try the facts in dispute.

If the triers find in favour of the challenge the panel is

quashed, and a new one is ordered to be returned by the

coroners or other officers. If they find against the chal-

lenge the panel is affirmed: Stephen's Cr. Proc. Art. 280.

Held, in an indictment against R. M., that it was ground

of principal challenge to the array that the prisoner's

husband had an action pending against the sheriff for au

assault committed on the prisoner: R. v. Rose Milne, 4 P &

B. (N. B.) 394. This case cannot now be followed.

CALLING THE PANEL. (New).

66'. If the array is not challenged, or if the triers find against the

challenge, the officer of the court shal proceed to call the names of the jurori

in the following manner: The name of each juror on the panel returned, w-ith

his number on the panel and the place of his abode, shall be written on a

distinct piece of card, such cards being all as nearly as nay be of an equal size.

The cards shall be delivered to the officer of the court by the sheriff or other

officer returning the panel, and shall, under the direction and care of the

officer of the court, be put together in a box to be provided for that paurpose,

and shall be shaken together.

2. The officer of the court shall in open court draw out the said cards, ane

after another, and shall call out the nane and number upon each such card as

it is drawn, until sucb a number of persons have answered to their naines as in

the opinion of the court will probably be sufficient to provide a full jury after

allowing for challenges of jurors and directions to stand by.

3. The officer of the court shall then proceed to swear the jury, each juror

being called to swear in the order in which his nane is so drawn, until, after

subtracting all challenges allowed and jurors directed to stand by, twehe

jurors are sworn. If the number so answering is not sufficient to proside a

full jury such officer shall proceed to draw further nanaes frosm the box, and

call the sanie in manner aforesaid, until, after challenges allowed and directions

to stand by, twelve jurors are sworn.

4. If by challenges and directions to stand by the panel is exhausted witli-

out leaving a sufficient number to forni a jury those who have been directed to

stand by shall be again called in the order in whici they were drawns, and shall

be sworn, unless challenged by the accused, or unless the psrosecutor challenges

themis and shows cause why they should not be sworn: Provided that if before
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any such juror is sworn other jurymen in the panel become available the

prosecutor may require the names of such jurymnen to be put into and drawn

from the box in the manner hereinbefore prescribed, and such jurors shall be

sworn, challenged, or ordered to stand by, as the case may be, before the

jurors originally ordered to stand by are again called.

5. The twelve men who in mnanner aforesaid are ultimately sworn shall be

the jury to try the issues on the indictment, and the names of the men so

drawn and sworn shall be kept apart by themselves until such jury give in

their verdict or until they are discharged ; and then the naines shall be

returned to the box, there to be kept with the other names remaining at that

time undrawn, and so toties queties as long as any issue remains to be tried.

6. Provided that when the prosecutor and accused do not object thereto

the court may try any issue w ith ·the same jury that has previously tried or

been drawn to try any other issue, without their names being returned to the

box and redrawn, or if the parties or either of them object to some one or more

of the jurors forining such jury, or the court excuses any one or more of them,

then the court may order such persons to withdraw, and may direct the

requisite number of names to make up a complete jury to be drawn, and the

persons whose names are so drawn shall be sworn.

7. Provided also, that an omission to follow the directions in this section

shall not affect the validity of the proceedings.

This section is taken from the 39 & 40 V. c. 78, s. 19

(Imp.), for Ireland.
CHALLENGEs, ETC.

668. Every one indicted for treason or any.offence punishable with death

is entitled to challenge twenty jurors peremptorily.

2. Every one indicted for any offence, other than treason or an offence

punishable with death, for which he nay be sentenced to inmprisonment for

more than five years, is entitled to challenge twelve jurors peremptorily.

3. Every one indicted for any other offence is entitled to challenge four

jurors peremptorily.

4. Every prosecutor and every accused person is entitled to any number of

challenges on any of the following grounds : that is to say:

(a) that any juror's name does not appear in the panel : Provided that no

misnomer or mnisdescription shall be a ground of challenge if it appears to the

court that the description given in the panel sufficiently designates the persons

referred to ; or

(b) that any juror is not indifferent between the Queen and the accused ; or

(c) that any juror has been convicted of any offence for which he was

sentenced to death or to any tern of imprisonment with hard labour or exceed-

ing twelve months ; or

(d) that any juror is an alien.

5. No other ground of challenge than those above-mentioned shall be

allowed.

6. If any such challenge is made the court nmay in its discretion require the

party challenging to put his challenge in writing. The challenge nay be in



the form LL in schedule one hereto, or to the like effect. The other party May
deny that the ground of challenge is true,

7. If the ground of challenge is that the jurors' names do not appear in the
panel, the issue shall be tried by the court on the voir dire by the inspection of
the panel, and such other evidence as the court thinks fit to receive.

8. If the ground of challenge be other than as last aforesaid the two jurors
la-st sworn, or if no jurors have then been sworn then two persons present
whom the court may appoint for that purpose shall be sworn to try whether
the juror objected to stands indifferent between the Queen and the accused, or
has been convicted, or is an alien, as aforesaid, as the case may be. If the
court or the triers find against the challenge the juror shall be sworn. If
they find for the challenge he shall not be sworn. If after what the court con-
siders a reasonable time, the triers are unable to agree the court may discharge
them from giving a verdict, and may direct other persons to be sworn in their
place.

9. The Crown shall have power to challenge four jurors peremnptorily,
and may direct any number of jurors not peremptorily challenged by the

accused to stand by until all the jurors have been called who are available for
the purpose of trying that indictment.

10. The accused may be called upon to declare whether he challenges any
jurors peremptorily or otherwise, before the prosecutor is called upon todeclare
whether he requires such juror to stand by, or challenges him either for cause
or peremptorily. R. S. C. c. 174, ss. 163 & 164. (Amended).

LL.-(Section 668.)

CHALLENGE TO POLL.

Canada,
Province of,
County of J
The Queen ] The said A.B., who prosecutes, &c (or the

t. said C.D., as the case may be) challenges G.H.,
C.D., J on the ground that his name does not appear iri

thJpanel (or "that he is not indifferent between the Queen and
the said C.D.," or "that he was convicted and sentenced to
(' death' or 'penal serritude,' or 'imprisonment with hard

labour,' or ' exceeding twelve months,"' or " that he is disquali-

fied as an alien."

"Jurors " in second line of s-s. 10 ought to be "juror."

The word "last " in s-s. 8 constitutes a change in the

law as given in Bacon's Abr. Juries E. 12: 3 Blacks. 363;

2 Hale, 275; and Archbold, 176, that the two first jurors

sworn are to try all the subsequent challenges. The rule

PROCEDURE. [Sec. 668



that when the challenge is made to the first juror and dis-

allowed by the two triers chosen by the court, then this

first juror is joined to the two triers till another juror is

sworn is not reproduced. See s. 675.

A challenge to the polls is an exception to some one or

more individual juror or jurors. It may be made orally.

See s-s. 6, ante. After issue joined between the crown and

the prisoner, when the jury is called and before they are

sworn, is the only time when the right of challenge can be

exercised: R. v. Key, 2 Den. 347 ; R. v. Shuttleworth, 2

Den. 341 1; Stephen's Hist. 302. In R. v. Giorgetti,
4 F. & F. 546, it was held that the challenge must be made

before the book is given into the hands of the juror, and

before the officer bas recited the oath, and it comes too late

afterwards though made before the juror has kissed the

book. In R. v. Frost, 9 C. & P. 136, it was held that the

challenge of a juror, either by the Crown or by the prisoner,
must be before the oath is commenced. The moment the

oath has begun it is too late. The oath is begun by the

juror taking the book, having been directed by the officer of

the court to do so. But if the juror takes the book with-

out authority neither party wishing to challenge is to be

prejudiced thereby. But a juror may be challenged even

after being sworn if the prosecutor consents: Bacon's Abr.

Verb. Juries, 11; 1 Chit. 545; R. v. Mellor, Dears. & B.

494, per Wightman, J.

By s-s. 10 of s. 668, the prisoner may be compe!led to

exhaust all his challenges before the Crown is called upon to

show cause for its challenges or order to stand aside;

1 Stephen's Hist. 303.

It is obvious that each juror must be sworn separately

ii all cases, see s-s. 3, s. 667, ante.

The accused is to be informed before the swearing of

the jurors that if he will challenge them or any of them

he must challenge them as they come to the book to be

sworn and before they are sworn; the following is the
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usual form: "Prisoner, these good men, whose names you
shall now hear called, are the jurors who are to pass between
our Sovereign Lady the Queen and you upon your trial
(in a capital case, upon your life and death); if, therefore,
you would challenge then or any of then, you must chal.
lenge them as they corne to the book to be sworn, and
before they are sworn, and you shall be heard ": 1 Chit.
581.

The accused must make all his challenges in person,
even in cases where he has counsel: 1 Chit. 546; 2
Hawk. 570. The practice is not uniform on that point.

To enable the accused to make his challenges he is
entitled to have the whole panel read over, in order that
he may see who they are that appear: 2 Hawk. 570;
Townly's case, Fost. 7.

A challenge to the polls is either peremptory or for
cause; a peremptory challenge is such as is allowed to be
made to a juror without assigning any cause; the number
of these challenges allowed in each particular case is settledi
by s. 668, ante.

Peremptory challenges are not allowed upon any colla-
teral issue: R. v. Rateliffe, Fost. 40; Barkstead's case,
Kel. 16; Johnson's case, Fost. 46; R. v. Paxton, 10
L. C. J. 213.

Hale, 2 P. C. 267d, says that no peremptory challenges
are allowed to the defendant "if he had pleaded any foreign
plea in bar or in abaternent, which went not to the trial of
the felony, but of some collateral matter only." And it is
added, in Bacon's Abr. Verb. Juries, 9, that " this peremp.
tory challenge seens by the better opinion to be only
allowable when the prisoner pleads the general issue."
T his would seem to take away the right of peremptorily
challenging on the trial of pleas of "autrefois «cquit," or

"autrefois convict." But it is not so ; the issue on a plea

of this kind is not a collateral issue. And it is said in 2

Hale, loe. cit., that if a man plead not guilty, or plead (iy
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other matter of fact triable by the same jury, and plead
over to the felony, he bas bis peremptory challenges. iBy
collateral issues must be understood, for instance, where a.
criminal convict pleads any matter allowed by law in bar
of execution, as pregnancy, pardon, an act of grace, or, as
in Ratcliffe's case, above cited, when a person brought to
the bar to receive bis sentence says that he is not the same
person that was convicted, the issues in these cases being
always tried by a jury instanter.

Where several persons are tried by the same jury each
of such persons has a right to bis full number of peremp.
tory challenges in all cases where the right of peremptory
challenge exists; and if twenty men were indicted for the
same offence by one indictment yet every prisoner should

be allowed bis full number of peremptory challenges. Th ey
may join in their challenges, if they wish to be tried

together, and then they can only challenge amongst them
to the number allowed to one: s. 671, post. But if they

refuse to do so the Crown bas the right of trying each, or

any number of them less than the whole, separately from
the others, in order to prevent the delay which might arise
from the whole panel being exhausted by the challenges : 1
Chit. 535.

So, in Charnock's case, 3 Salk. 80 (in many books
erroneously called Charwick,) three being indicted together,
Holt, C.J., told them "that each of them had liberty ta
challenge thirty-five of those who were returned upon the
panel to try them, without showing any cause; but that if
they intended to take this liberty, then they must be tried
separately and singly, as not joining in the challenges; but,
if they intended to join in the challenges, then they could
challenge but thirty-five in the whole, and might be tried
jointly upon the same indietment;" accordingly, they all
threejoined in their challenges and were tried together and
found guilty.
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A challenge to the polls for cause is either principal or

for favour: it is allowed to both the prosecutor and the

defendant: Archbold, 152.

It is said in Archbold, 156: "The-defendant in treason

or felony may, for cause shown, object to all or any of the

jurors called, after exhausting his peremptory challenges of

thirty-five or twenty." If this means that the prisoner

must first exhaust all his peremptory challenges, before

being allowed to challenge for cause, it is an error, and was

so held by the Court of Queen's Bench, in Ontario, in R. v.

Whelan, 28 U. C. Q. B. 2, confirmed by the Court of Appeal,
28 U. C. Q. B. 108, in which case, it was unanimously held

that the prisoner is entitled to challenge for cause before

exhausting his peremptory challenges, Richards, C.J., c'n-

curring, though he had at first at the trial, on Archbold's

passage above cited, ruled that the prisoner, before being

allowed to challenge for cause, must first have exhausted

bis peremptory challenges.

If the prosecutor or the defandant have several causes

of challenge against a juror he must talke them all at the

same time: Bacon's Abr. Verb. juries, 11; 1 Chit. 545.

If a juror be challeuged for cause and found to be indif.

ferent he may afterwards be challenged peremptorily, if

the number of the peremptory challenges is not exhausted:

1 Chit. 545 ; R. v. Geach, 9 C. & P. 499.

The most important causes of a principal challenge to

the polls are: 1. Propter defectum, on account of some

personal objection, as alienage, minority, old age, insanity,

present state of drunkenness, deafness, or a want of the

property qualifications required by law. 2. Propter affet-

tum, on the ground of ~some presumued or actual partiality

in the juror who is objected to ; as if he be of afiinity to

either party, or in bis employment, or is interested in the

event, or if he bas eaten or drunk at the expense of one of

the parties, if the juror has expressed bis wishes as to the
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result of the trial, or his opinion of the guilt or innocence

of the defendant, also if lie was one of the grand jurors who

found the indictment upon which the prisoner is then

arraigned, or any other indictment against him on the same

facts. . Propter delictum, on the ground of infamy as

where the juror has been convicted of treason, felony,
perjury, conspiracy, or any other infamous offence; see s.

668, ante.

A challenge to the polls for favour is founded on the alle-

gation of facts not sufficient in themselves to warrant the

court in inferring undue influence or prejudice, but suffi-

cient to raise suspicion thereof, and to warrant inquiry

whether such influence or prejudice in fact exists. The

cases of such a- challenge are manifestly numerous, and

dependent on a variety of circurnstances, for the question

to be tried is whetlier the juryman is altogether indifferent

as he stands unsworn. If a juror has been entertained in

the party's house, or if they are fellow-servants, are cited

as instances of facts upon which a challenge for favour may

be taken: 1 Chit. 544.

In the case of a prinèipal challenge to the polls the

court, without triers, examines either the juror challenged,
or any witness or evidence then offered, to ascertain the

truth of the fact alleged as a ground of ch'allenge, if this

fact is not admitted by the adverse party; and if the

ground is made out to the satisfaction of the court, the

challenge is at once allowed, and the juror set aside.

In these cames, the necessary conclusion in law of the

fact alleged against the juror is that he is not indifferent,
and this, as a matter of law, must be decided by the

court.

But in the case of a challenge for4favour the matter of

challenge is left to the discretion of triers. In this case

the grounds of such' challenge are not such that the law

necessarily infers partiality therefrom. as, for instance,
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relationship ; but are reasonable grounds to suspect that the

juror will act under sone undue influence or prejudice.

Bishop says, 1 Cr. Proc. 905: "It is plain that the line

which separates the challenge for principal cause and the
challenge to the favour must be either very artificial, or
very uncertain."

And Wharton, 3 Cr. L. 3125, says: "The distinction,
however, between challenges for favour and those for prin-
cipal cause is so fine that it is practically disregarded."

The oath taken by the triers is as follows: " You shall
well and tridy try whether A. B., one of the jurors, stands
ind1iferent to try the prisoner at the bar, and a true verdict
give according to the evidence. So help you God."

No challenge of triers is admissible: 1 Chit. 549.

The oath to be administered to the. witnesses brought
before the triers is as follows:

" The evidence which you shall give to the court and triers

upon this inquest shall be the truth, the whole truth, asd
nothing but the truth. So help you Godi."

Tf this challenge is made to the first juror, and before
any one has. been sworn, then the court will direct two

indifferent persons, not returned of the jury, to act as
triers; if they find against the challenge the juror will be
sworn, and be joined %with the triers in deterrining the

next challenges. Such ha's been the rule heretofore, though,
as noted above, it is not enacted in s. 668.

But as soon as two jurors have been found indifferent
and have been sworn then the office of the first two triers

ceases, and every subsequent challenge is referred to the

decision of the two first jurors sworn: 3 Blacks. 363; (now
the two last, s. 668). If the challenge is made when there

is yet only one juror sworn, one trier is chosen by each

party, and added to the juryman sworn, and the three,

together, try the challenges till a second juror is sworn:

1 Chit. 549; Bacon's Abr. Verb. Juries, E. 12; 2 Hale, 274;

s. 675.
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The trial then proceeds by witnesses before the triers,
in open court; the juror objected to may also be exainined,
having first been sworn as follows:

"Yow shall true answer make to «l such questions as

tte court shall denand of you. So help you Gocl."

The challenging party first addresses the triers and calls
his witnesses; then the opposite party addresses them and
calls witnesses if he sees fit, in which case the challenger
has a reply. But in practice there are no addresses in
such cases. The judge suis up to the triers who then
say if the juror challenged stands indifferent or not; this
verdict is final: Roscoe, 197, 198. But a juror challenged

by one side and found to be indifferent may still be chal-
lenged by the other: 1 Chit. 545.

See R. v. Mellor, Dears. & B. 468; Morin v. R., 16 Q. L. R.

366, 18 S. C. R. 407; Brisebois v. The Queen, 15 S. C. R. 421;

Bowsse v. Cannington, cited in Doe v. Oliver, 2 Sm. Lead.
Cas. 780; Mansell v. R., Dears. & B. 375; R. v. Geach, 9e
C. & P. 499; 1 Chit. 547; 4 Blacks. 353. In Morin v.
R. ubi supra, the result in the Supreme Court was that
the court had no jurisdiction to determine the question
raised. All that was said upon the inerits of that question
is obiter.

On a trial for forgery the panel of petit jurors contained
the names of Robert Grant and Robert Crane. Robert.
Grant, as was supposed, vas called and went into the box.
After conviction, and before the jury left the box, it was
discovered that Robert Crane had by mistake answered to
the name of Robert Grant, and that Robert Crane was
really the person who had served on the jury: held, a
mis-trial: R. v. Feore, 3 Q. L. R. 219.

The prisoner should challenge before the juror takes the
book in his hand, but the judge, in his discretion, may allow
the challenge afterwards before the oath is fully admin-
istered: R. v. Kerr, 3 L. N. 299.

CRi. LAw-50
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CHALLENGE BY THE CROWN IN LIBEL CASES.

669. Special provision as to the right of the Crown to cause any juror
to stand aside in a libel case. See ante, under s. 302, p. 305.

On a public prosecution for libel by order of the
Attorney-General this section does not apply: R. v.
iMaguire, 13 Q. L. R. 99. But in all trials for libels upon
private individuals this section applies, even when the
prosecution is conducted by a counsel appointed by and
representing the Attorney-General: R. v. Patteson, 36 U.
C. Q. B.129.

But it is restricted to cases of libel: R. v. Brice, 15
. L R. 147.

CHALLENGES IN CASE OF MIXED JURORS.

670. Whenever a person accused of an offence for which he would be
entitled to twenty or twelve peremptory challenges as hereinbefore provided
elects to be tried by a jury composed one-half of persons skilled in the lauguage
of the defence under sections six hundred and sixty-four or six hundred and
sixty-five, the number of peremptory challenges to which he is entitled shall
be divided, so that he shall only have the right to challenge one half of such
number from anong the English speaking jurors, and one half from among the
French speaking jurors. R. S. C. c. 174, ss. 166 & .67.

This applies to Quebee and Manitoba: ss. 664, 665,
ante. When the accused has only four peremptory chal-
lenges this s. 670 does not apply. The crown exercises its

challenges without regard to the language of the jprors.

JOINT TRIALS.

671. If several accused persons are jointly indicted and it is propeosed to

try them together, they or any of them may either join in their challenges, in

which case the persons who so join shall have only as many challenges as a

single person would be entitled to, or each may make his challeuges in the

same manner as if he were intended to be tried alone.

That has always been the law; see remarks, ainte,

under s. 668.
ORDERING TALES.

672. Whenever after the proceedings hereinbefore provided the panel

has been exhausted, and a complete jury cannot be had by reason thereof,

then, upon request made on behalfofthe Crown, the court mayorder the sheriff or

other proper officer forthwith to sunmon such number of persons whether

qualified jurors or not as the court deems necessary and directs in order to

make a full jury ; and such jurors may, if necessary, be summoned by word of

mouth.
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2. The names of the persons so sumi'oned shall be added to the general
panel, for the purposes of the trial, and the same proceedings shall be taken as
to calling and challenging such persons and as to directing them to stand by as
are hereinbefore provided for with respect to the persons named in the original
panel. R. S. C. c. 174, s. 168(

This is a re-enactment.

JURoRS NOT TO SEPARATE. (New).

673. The trial shall proceed continuously; subject to the power of the
court to adjourn it. Upon every such adjournment the court may in al cases,
if it thinks fit, direct that during the adjournment the jury shall be kept
together, and proper provision made for preventing the jury from holding

communication with any one on the subject of the trial. Such direction shall

be given in all cases in which the accused may upon conviction be sentenced
to death. In other cases, if no such direction is given, the jury shall be per.

mitted to separate.

2. No f>rmat adjournment of the court shall hereafter be required, and no

entry thereof in the Croin book shall bc necessary. R. S. C. c. 174, s. 169.

JURORS MAY HAVE FIRE, ETC. (Newn).

674. Jurors, after having been sworn, shail be allowed at any time before

giving their verdict the use of fire and light when out of court, and shall also

be allowed reasonable refreshment. 53 V. c. 57, s. 21.

SAVING CLAUSE.

675. Nothing in this Act shall alter, abridge or affect any power or

authority which any court or judge has when this Act takes effect, or any

practice or formn in regard to trials by jury, jury process, juries or jurors,
except in cases where such power or authority is expressly altered by or is

inconsistent with the provisions of this Act. R. S. C. c. 174, s. 170.

Section 673 alters the law; s. 674 was first enacted in
1890.

On trial for felony the jury could not be allowed to

separàte during the progress of the trial, and where such

separation took place it was a mis-trial, and the court then
directed that the party convicted be tried again as if no

trial had been had in such case: R. v. Derrick, 23 L. C. J.
239.

It seems to have always been admitted that in misde-
meanours the jury might be allowed to separate during the
trial: R. v. Woolf, 1 Chit. Rep. 401; R. v. Kinnear, 2 B. &
Ald. 462.

There is no doubt that, generally speaking, the judge
ought not to allow the jury to separate in cases where the



punishment may be for over five years' imprisonment. In

fact, some judges never allow the jury to separate and if
it can be done without too much inconvenience, this is,
perhaps, the best practice. When, however, such separation
is permitted, the judge ought to caution the jury against
holding conversation with any person respecting the case,
or suffering it in their presence, or reading newspaper
reports or comments regarding it, or the like: see 1 Bishop,
Cr. Proc. 996. They are not allowed to separate after they
have retired to consider their verdict: s. 727.

The doctrine that " a jury sworn and charged in case
of life or member cannot be discharged by the court, but
they ought to give a verdict," is exploded, and it may now
be considered as established law that a jury sworn and
charged with a prisoner, even in a capital case, may be
discharged by the judge at the trial without giving a ver-

dict, if a necessity-that is a high degree of need-for
such discharge is made evident to his mind. If after delib-
erating together the jury say that they have not agreed,
and that they are not likely to agree, the judge may dis-
charge them. It lies absolutely in his discretion how long
they should be kept together, and his determination on the
subject cannot be reviewed in any way: R. v. Charles-
worth, 2 F. & F. 326, 1 B. & S. 460; Winsor v. R. (in
error), 7 B. & S. 490, 10 Cox, 276 ; s. 728 post.

In the course of the trial one of the jurors had, without
leave, and ·without it being noticed by any one, lef t the

jury box and also the court-house, whereupon the court

discharged the jury without giving a verdict, and a fresh

jury was empannelled. The prisoner was then tried anew,

and convicted before the fresh jury: Held, by the Court

of Criminal Appeal, that the course pursued was right: R.

v. Ward, 10 Cox, 573.

If a juryman is taken ill, so as to be incapable of

attending through the trial, the jury may be discharged,

and the trial and examination of witnesses begun over
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again another juror being added to the eleven; but in that
case the prisoner should be offerecd his challenges over again

as to the eleven, and the eleven should be sworn de novo:

R. v. Edwards, R. & R. 224; see also R. v. Scalbert, 2 Leach,
620; R. v. Beere, 2 M. & Rob. 472; R. v. Gould, 3 Burn, 98.

In R. v. Murphy, 2 Q. L. R. 383, after the prisoner had

been given in charge to the jury, the case was adjourned

for one day on account of his courisel's illness.

But when such a trial bas to be begun over again it is

not regular, whether the prisoner assents to it or not, instead

of having the witnesses examined anew viv voce, to simply

call and swear them over again and then read over the

notes of their evidence taken by the judge on the first trial,
even if, then, each witness is asked if what was read was

true, and is submitted at the pleasure of the counsel on

either side to fresh oral examination and cross-examina-

tion: R. v. Bertrand, 10 Cox, 618.

Although each juryman may apply to the subject before

hirm that general knowledge which any man may be sup-

posed to have, yet if he be personally acquainted with any

material particular fact he is not permitted to mention the

circumstance privately to his fellows, but he must submit

to be publicly sworn and examined, though there is no

necessity for his leaving the box, or declining to interfere

in the verdict: R. v. Rosser, 7 C. & P. 648; 2 Taylor, Ev.

par. 1244; 3 Burn 96; see R. v. Petrie, 20 0. R. 317.

A juror was summoned in error but not returned in the

panel, and in mistake was sworn to try a case during the

progress of which these facts were discovered. The jury

were discharged and a fresh jury constituted: R. v. Phil-

lips, 11 Cox, 142. It is not necessary when a jury are dis-

charged without giving a verdict to state on the record the

reason why they are so discharged: R. v. Davison, 2 F. & F.

250, 8 Cox, 360.

The rule is that the right to discharge the jury without

giving a verdict ought not to be exercised except in soine
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case of physical necessity, or where it is hopeless that the

jury will agree, or where there have been some practices to
defeat the ends of justice. If after the prisoner is given in
charge, though before any evidence is given, it is discovered
that a material witness for the prosecution is not acquaint-
ed with the nature of an oath, it is not a sufficient ground
for discharging the jury so that the witness might be
instructed before the next assizes upon that point, and a
verdict of acquittal nust be entered if the prosecution bas
no other sufficient evidence: .R. v. Wade, 1 Moo. 86. R. v.
White, 1 Leach, 430, seems a contrary decision, but is now
overruled by the above last cited case. Where. during the
trial of a felony, it was discovered that the prisoner had a
relation on the jury, Erskine, J., after consulting Tindal,
C.J., held that he had no power to discharge the jury but
that the trial must proceed: R. v. Wardle, Car. & M. 647.

If it appear during a trial that the prisoner, thougb be
has pleaded not guilty, is nad, tha judge may discharge
the jury of him, that he inay be tried after the recovery of
his understanding: 1 Hale, 34: seepost, sections 737, et seg.,

and remarks thereunder.

In Kinloch's case, Fost. 16, 23, et seq., it was held that a

jury can be lawfully discharged in order to allow the
defendant to withdraw his plea of "not guilty," and to

plead in bar.

On a writ of error the record showed that on the trial
the judge discharged the jury after they were sworn, in
consequence of the disappearance of a witness for the
crown, and the prisoner was remnanded. Held, that the
judge had a discretion to discharge the jury which a court
of error could not review; that the discharge of the jury
wvithout a verdict was not equivalent to an acquittal, and
that the prisoner might be put on trial again: Jones v. R,
3 L. N. 309.

A jury had been sworn on the previous day to try the
prisoner on an indictment for murder. In the course of the

PROCEDURE. [Sec. 675ý
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trial one of the jurors was discharged because he came
from a house where there was small-pox. The case being
resumed before a new jury the prisoner contended that,
having been once put in jeopardy of his life, no new trial

could be had. The court overruled the objection: R. v.

Considine, 8 L. N. 307.

A juror may be a witness. He is then sworn without

leaving the jury box: 2 Taylor, Ev., par. 1244. See R. v.

Rosser, 7 C. & C. 648. Under s. 675 it seems that the

whole of s. 7 of the 27 & 28 V. c. 41 (1864), is still in force in

the Province of Quebec, (see remarks under s. 664, ante),
except s-s. 8 & 9 thereof, which are repealed by '49 V.

c. 4 (D.).

PROCEEDINGS WHEN PREVIOUS CONVICTION CHARGED.

676. The proceedings upon any indictment for committing any offence

after a previous conviction or convictions shall- be as follows, that is to say:

the offender shall, in the first instance, be arraigned upon so much only of the

indictient as charges the subsequent offence, and if he pleads not guilty, or if

the court orders a plea of not guilty to be entered on his behalf, the jury shall

be charged, in the first instance, to inquire concerning such, subsequent

offence only ; and if the jury finds him guilty, or if on arraignment he pleads.

guilty, he shall then, and not before, be asked whether he was so previously

convicted as alleged in the indictment ; and if he answers that he was so-

previously convicted the court may proceed to sentence him accordingly, but,

if he denies that he was so previously convicted, or stands mute of malice, or

will not answer directly to such question, the jury shall then be charged to,

inquire concerning such previous conviction or convictions, and in such case it

shall not be necessary to swear the jury again, but the oath already taken by
them shall, for all purposes, be deemed to extend to such last mentioned

inquiry : Provided, that if upon the trial of any person for any such subsequent

offence, such person gives evidence of his good character, the prosecutor may,

in answer thereto, give evidence of the conviction of such person for the

previous offence or offences before such verdict of guilty is returned, and the

jury shall inquire concerning such previous conviction or convictions at the

samse time that they inquire concerning such subsequent offence. R. S. C.
c. 174, s. 207.

See s. 628, ante, and remarks thereunder: R. v. Wood-

field, 16 Cox, 314.
WITNESSES' ATTENDANCE.

677. Every witness duly subpenaed to attend and give evidence at any
criminal trial before any court of criminal jurisdiction shall be bound to attend
and remain in attendance throughout the trial. R. S. C. c. 174, s. 210.
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COMPELLING ATTENDANCE OF WITNESSES.

678. Upon proof to the satisfaction of the judge of the service of the

subpœna upon any witness who fails to attend or remain in attendance, or

upon .its appearing that any witness at the preliminary examination has

entered into a recognizance to appear at the trial, and has failed so to appear,

and that the presence of such witness is material to the ends of justice, the

judge may, by his warrant, cause such witness to be apprehended and forth-

with brought before hin to give evidence and to answer for his disregard of

the subpœna; and such witness may be detained on such warrant before

the judge or in the common gaol with a view to secure his presence as a

witness, or, in the discretion of the judge, he may be released on a recogniz-

ance, with or without sureties, conditioned for his appearance to give evidence

and to answer for his default in not attending or not remaining in attendance;

and the judge may, in a summary manner, examine into and dispose of the

charge against such witness, whâ, if he is found guilty thereof, shall be liable

to a fine not exceeding one hundred dollars, or to imprisonment, with or with-

out hard labour, for a term not exceeding ninety days or to both. R. S. C.

c. 174, s. 211.

As to 're-calling witnesses see R. v. Lamère, 8 L. C. J.
181: R. v. Jennings, 20 L. C. J. 291; 2 Taylor, Ev. par.
1331.

ITN'Ess OUT OF THE JURISDICTION.

679. If any witness in any criminal case cognizable by indictment in

any court of criminal jurisdiction at any term, sessions or sittings of any court

in any part of Canada, resides in any part thereof, not within the ordinary

jurisdiction of the coùrt before which such criminal case is cognizable, such court

may issue a writ of subpæna, directed to such witness, in like manner as if

snch witness was resident witbin tbe jurisdiction of the court ; and if such

witness does not obey such writ of subpæna the court issuing the saine moay

proceed against such witness for contempt or otherwise, or bind over such

witness to appear at such days and times as are necessary, and upon default

being made in such appearance may cause the recognizances of such witness to

be estreated, and the amount thereof to be sued for and recovered by process

of law, in like manner as if such witness was resident within the jurisdiction

of the court. R. S. C. c. 174, s. 212.

WITNESS FROt GAOL OR PENITENTIARY.

680. When the attendance of any person confined in any prison in

Canada, or upon the limits of any gaol, is required -in any court of criminal

jurisdiction in any case cognizable therein by indictnent, the court before

whom such prisoner is required to attend may, or any judge of such court, or

of any superior court or county court may, before or during any such term or

sittings at which the attendance of such person is required, make an order

upon the warden or gaoler of the prison, or upon the sheriff or other person

having tbie custody of such prisoner, to deliver such prisoner to the person

named in such order to receive him ; and such person shall, at the time

prescribed in such order, convey such prisoner to the place at which such

person is required to attend, there to receive and obey such further order as

to the said court seens mueet. R. S. C. c. 174.. s. 213.



At common law writs of subpæena have no force beyond
the jurisdictional limits of the court f rom which they issue,
but, by the above clause, 679, any court of criminal juris-
diction in Canada may summon a witness from any other

part of Canada, for instance, a criminal court in Quebec
can summon a witness in Nova Scotia, or vice versa, and if
the subpœna is not obeyed the court may proceed against
the witness in like manner as if sucl witness were resident
within the jurisdiction of the court. In England, 46
Geo. III. c. 92 contains a provision of the saine nature.
In criminal cases the witness is bound to attend even if he
has not been tendered his expenses: 3 Russ. 575 Roscoe,
Ev. 104.

Section 680 renders unnecessary, in criminal matters,the
writ of habeas corpus ad testifcandmn. It seeis to go

very far, and might lead to serious consequences; it, for
instance, authorizes a judge of the court óf quarter sessions,
or of the county court in any part of the Dominion, to order
the removal of a prisoner f rom any other part of the
Dominion. Moreover, this removal is not, as in England, to

be inade under the saine care and'custody as if the prisoner
was brought under a writ of habeas corpus, and by the offi-
cer under whose custody the witness is, but by any other
person naned by the judge in his order, thereby, against all

notions on the subject, releasing for a while a prisoner from

the custody of his gaoler, who, of course, ceases, pro tem-

porc, to be responsible for his safe keeping. The Imperial
Act on the subject is the 16 & 17 V. c. 30, s. 9. Though our
statute does not expressly require it, an affidavit stating the

place and cause of confinement of the witness, and further

that his evidence is material, and that the party cannot, in
his absence, safely proceed to trial, should be given in sup-

port of the application. And if the prisoner be confined at
a great distance fron the place of trial, the judge will,-per-

haps, require that the affidavit should point out in what

manner his testiuony is inaterial: 2 Taylor, Ev. par. 1149.

The word "prison " includes any penitentiary, s. 3.

Sec. 680] WITNESSES. 793
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EVIDENCE OF PERSON ILL MAY BE TAKEN UINDER COMMISSION.

681. Whenever it is made to appear at the instance of the crown, or of the

prisoner or defendant, to the satisfaction of a judge of a superior court, or a judge

of a county court having criminal jurisdiction, that any person, who is danger-
ously ill, and who, in the opinion of sorne licensed medical practitioner, is not
likely to recover from such illness, is able and willing to give material infor.

mation relating to any indictable offence, or relating to any person accused of
any such offence, such judge may, by order under his hand, appoint a commis-

sioner to take in writing the statement on oath or affirmation of such peison.

2. Such commissioner shall take such statement and shall subscribe the

same and add thereto the names of the persons, if any, present at the taking

thereof. and if the deposition relates to any indictable offence for which any

accused person is already committed or bailed to appear for trial shall transmit

the same, with the said addition, ti the proper officer of the court at which

such accused person is to be tried ; and in every other case he shall transmit

the same to the clerk of the peace of the county, division or city in which he

has taken the sane, or to such other officer as has charge of the records and

proceedings of a superior court of criminal jurisdiction in such county,
division or city, and such clerk of the peace or other officer shall preserve the

same and file it of record, and upon order of the court or of a judge transmit

the same to the propsr officer of the court where the same shall be required ta

be used as evidence. R. S. C. c. 171, s. 220.

See s. 686, post.

PRESENCE OF PRISONER.

6S2. Whenever a prisoner in actual custody is served with, or receives,
notice of an intention to take the statement mentioned in the last precedinu

section the judge who -lias appointed the commissioner may, by an order in

writing, direct the officer or other psrson having the custody cf the prisoner to

convey him to the place mentioned in the said notice for the purpose of being

present at the taking of the statement; and suchofficer or other person shall

convey tihe prisoner accardingly, and the expenses of such conveyance shall be

paid out of the funds applicable to the other expenses of the prison from which

the prisoner has been conveyed. R. S. C. c. 174, s. 221.

See s. 686, post.

COnscI10N OUT OF CANADA.

683. Whenever it is made to appear, at the instance of the Crown, or of

the prisoner or defendant, to the satisfaction of the judge of any superior court,

or the judge of a county court having criminal jurisdiction, that any person

who resides out of Canada is able to give material information relating to, any

indictable offence for which a prosecution is pending, or relating to any person

accused of sucih offence, such judge may, by order under his hand, appoint a
commissioner or commissioners to take thp evidence, upon oath, of such

person.

2. Until otherwise provided by rules of court, the practice and procedure

in connection with the appointment of commissioners under this section, the

taking of depositions by such commissioners, and the certifying and returs
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thereof, and the use of such depositions as evidence at the trial, shall be, as

nearly as practicable, the sane as those which prevail in the respective courts

in connection with the like matters in civil causes. 53 V. s. 37, s. 23.

Order for examination ·of witness ont of jurisdiction

under 53 V. c. 37, s. 23 should not provide that evidence so
taken should be read before the grand jury: R. v. Chet-
wynd, 23 N. S. Rep. 332.

WHEN EvIDENCE MUST BE CORROBORATED.

684. No person accused of an offence under any of the hereunder-

mentioned sections shall be convicted upon the evidence of one witness,

unless such witness is corroborated in sonq material particular by evidence

implicating the accused :

(a) Treason, Part IV., section sixty-five;

(b) Perjury, Part X., soetion one hundred and forty-six;

(c) Offences under Part XIII sections one hundred and eighty-one to one.

hundred and ninety inclusive;

(d) Procurng feigned marriage, Part XXI1., section two hundred and

seventy-seven

(e) Forgery, Part XXXI., section four hundred and twenty-three.

Section 218, c. 174 R. S. C., as to evidence in cases of for-

gery, required corroboration only of an interested witness:

see R. v. Rhodes, 22 O. R. 480.

EvIDENCE OF CHILD IN CERTAIN CASES.

685. Where, upon the hearing or trial of any charge for carnally know-

ing or attempting to carnally know a girl under fourteen or of any charge

under section two hundred and fifty-nine for indecent assault, the girl in

respect of whom the offence is charged to have been committed, or any other

child of tender years who is tendered as a witness, does not, in the opinion of

the c'urt or justices, understand the nature of an oath, the evidence of such

girl or other child of tender years may be received though not given upon oath

if, in the opinion of the court or justices, as the case may be, such girl or other

child of tender years is possessed of sufficient intelligence to justify the recep-

tion of the evidence and understands the duty of speaking the truth.

2. Bat no person shall be liable to be convicted of the offence, unless the

testinony admitted by virtue of this section, and given on behalf of the

prosecution, is corroborated by some other material evidence in support

thereof implicating the accused.

3. Any witness whose evidence is admitted under this section is liable to

indictment and punishment for perjury in all respects as if he or she had been

sworn. 53 V. c. 37, s. 13. 4S-49 V. c. 69, s. 4 (Imp.).

se s. 25 of the Canada Evidence Act, 1893, 56 V. c. 31.
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This provision applies to the trial of offences under ss.
259, 269, & 270, ante.

See R. v. Wealand, 16 Cox, 402, 20 Q. B. D. 827; R. v.

Paul, 17 Cox, 111, 25 Q. B. D. 202; R. v. Pruntey, 16 Cox,
344. The eyidence so given would be evidence to support

any verdict allowed in virtue of s. 713, post, on an indict-

ment for any of the offences provided for in ss. 259, 269

& 270. Held, in that sense, by Court of Queen's Bench,
Montreal, May 26th, 1893, in R. v. Grantyers.

DEPOSrTIONS TO BE READ IN EVIDENCE.

6S.' If the evidence of a sick person has been taken under comniseionj

as provided in section six hundred and eighty-one, and upon the trial of any

offender for any offence to which the sanie relates, the person who made the

statemient is proved to be dead, or if it is proved that there is no reasonable

probability that such person will ever be able to attend at the trial to give evi-

dence, such stateinent may, upon the production of the judge's order a)point.

ing such comemissioner, be read in evidence, either for or against the aceused,
without further proof thereof,-if the same purports to be signed by the con-

nissioner by or before whom it purports to have been taken, and if it-i proved

to the satisfaction of the court that reasonable notice of the intention to take

such statenent wvas served upon the person (whether prosecutor or accused)

against whom it is proposed to be read in evidence, and that such person or his

counsel or solicitor had, or might have had, if he had chosen to be preseet, full

opportunity of cross-examining the person who made the sane. R. S. C.

c. 174, s. 220.

See s. 681, aîte.

The notice required by this section is a written notice.

Whether it has been a reasonable notice, and whether the

opportunity for cross-examination was sufficient or not, are

questions for the judge at the trial: R. v. Shurmer. 16 Cox,
94.

DEPOSITIONS TO BE READ IN EVIDENcE.

6S7. If upon the trial of any accused person it is proved upon the oatih

or affirmation of any credible witness that any person whose deposition ha

been taken by a justice in the preliminary or other investigation of any charge

is dead, or so ill as not to be able to travel, or is absent rom Canada, and if it

is also proved that such deposition was taken in the presence of the person

accused, and that he, his counsel or solicitor, had a full opportunity of cross-

examining the witness, then if the deposition purports to be signed by the jus.

tice by or before whom the sanie purports to have been taken it shall be read as

evidence in the prosecution without further proof thereof, unless it is proved

that such deposition -was not in fact signed by the justice purporting to have

signed the sanie. R. S. C. c. 174, s. 222. 11-12 V. c. 43, s. 17, (Imp.).



See R. v. Pruntey, 16 Cox, 344;* R. v. Bullard, 12 Cox,
353; R. v. Bull, 12 Cox, 31; R. v. Clements, 2 Den. 251; R.
v. Stephenson, L. & C. 165, Warb. Lead. Cas. 233; R. v. De
Vidil, 9 Cox, 4; Ex parte Huguet, 12 Cox, 551.

Doubts have arisen in England whether, under this last
cited clause of the Imperial Act, the prosecution must have
been identically for the sane offence as charged against the

prisoner by the depositions against him as taken by the
inagistrate, and it lias even been held that a deposition
taken on a charge of assault could not afterwards be received
on an indictment for wounding: R. v. Ledbetter, 3 C. & K.
108. Though in the subsequent case of R. v. Beeston,
Dears. 405, it was held by the court of criminal appeal
that a deposition taken on a charge, either of assault and
robbery, of doing grievous bodily harm, or of feloniously
wounding with intent to do grievous bodily harm, can,
after the death of the witness, be read upon a trial for mur-
der or manslaughter, where the two charges relate to the
sanie transaction, yet it seems by the report of the case
that if the charges on the two occasions had been substan-
tially different the deposition would not have been admis-
sible: see R. v. Lee, 4 F. & F. 63; R. v. Radbourne, 1
Leach, 457; R. y. Smith, R. & R. 339; R. v. Dilmore, 6 Cox,
52. But in Canada, by s. 688,post, all doubts on the ques-
tion are removed, and a deposition taken on "any " charge
against a person may be read as evidence in the prosecution
of such person for " an y otlher o(fence," when the deposition
is otherwise admissible.

Prisoner's. dej)osition.-The depositions on oath of a
witness legally taken are admissible evidence against him
if he is subsequently tried on a criminal charge. The only
exception is in the case of answers to questions which lie
objected to, when his evidence vas taken, as tending to
criminate hin but which lie lias been improperly compelled
to answer: R. v. Coote, L. R. 4 P. C. 599, 12 Cox, 557; R. v.
Garbett, 1 Den. 236. Where a witness claims protection on
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the ground that an answer imay criminate him, and he is

compelled to answer, the answer is inadmissible whether he
claim the protection in the first instance or after having

given some answers tending to criminate himself R. v.
Garbett, ubi supra. But it seems that the part af- the

deposition given before such witness has so claimed the'pro-

tection of the court is admissible: R. v. Coote, ub supra.
And the witness need not have been cautioned or put upon

his guard as to .the tendency of the question in .order to

render his answer admissible. See, now, s. 5 of the Canada

Evidence Act, 1893, 56 V. c. 31. S. 591, ante, is applicable to

.accused persons only and not to witnesses; and s. 592 enagts

specially that "nothing herein contained shall prevent

any prosecutor from giving in evidence any admission

or confession, or other statement made at any tiine by the

person accused or charged, which by law would be admis-

sible as evidence against him." See 3 Russ. 418, and R. v.

Coote, ubi supra. Also, R. v. Wellings, 14 Cox, 105, and

R. v. Beriau, Ramsay's App. Cas. 185.

The fact alone of the witness residing abroad at the tine

of the trial is not sufficient to adntit his deposition: R. v.

Austin, Dears. 612.

On a trial for murder the exanination of the deceased

cannot be put in evidence if the prisoner had not the

opportunity to cross-examine him, he having knowledge

that it was his interest to do so: R. v. Milloy, 6 L. N. 95.

Depositions{not taken in presence of the accused cannot

be submitted to the grand jury under s. 687: R. v. Carbray,
13 Q. L. R. 100.

The deposition, regularly taken by the conimnitting

magistrate, of a witness was allowed to be read at the trial,

for the reasoin that a medical man proved that the witness

was old, and that lie thought, under her state of nervous-

ness, that she would faint at the idea of coming into court,

though h e was of opinion that she could go to London to

see a doctor without difficulty or danger: held, that ber
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deposition ought not to have been received: R. v. Farrell,
12OCox, 605; R. v. Thomnpson, 13 Cox, 181.

The 'deposition of a witness who bas travelled to the
assize town, but is too ill to attend court, may be read

before the grand jury: R. v. Wilson, 12 Cox, 622; R. v.

Gerrans, 13 Cox, 158; R. v. Goodfellow, 14 Cox, 326.

Depositions taken abroad under the Merchant Shipping

Act may be received in evidence if the witness cannot be

had: R. v. Stewart, 13 Cox, 296.

Too much importance ought not to be attached to the

variations between what a witness says at the trial and

what his deposition before the magistrate makes him say,
if there is a substantial concordance between both: R. v.

Wainwright, 13 Cox, 171.

On a charge of murder, to prove malice or motive against

the prisoner the deposition of the deceased against him,
taken before the magistrates on another charge,.was held

admissible : R. v. Buckley, 13 Cox, 293: R. v. Williams, 12

Cox, 101.

Tpon a prosecution for uttering forged notes the deposi-

tion of one S., taken before the Police Magistrate on the-

preliminary investigation, was read upon the following

proof that S. was absent f rom Canada. R. swore that S. had,
a few months before, left his (R.'s) house where she (S.)

had, for a time, lodged ; tha t he had since twice heard

froni her in the U. S. but not' for six months. The chief

constable of Hamilton, where the prisoner was tried, proved

ineffectual attempts to fnd S., by means of personal inquiries

in some places. and correspondence with the police of other

cities. S. had for some time lived with the prisoner as his

wife:

Held, upon a case reserved, Cameron, J., dis., that the

adniissibility of the deposition was in the discretion of the

judge at the trial, and that it could not be said that he had

wrongfully admitted it: R. v. Nelson, 1 0. R. 500.

799Sec. 687] DEPOSITIO NS.
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DEPOSITIONS 3AY BE USED FOR OTHER OFFßNCES.
e

688. Depositions taken in the preliminary or other investigation of any
charge against any person may be r 2ad as evidence in the prosecution of such
person for any other offence, upon the like proof and in the same manner, in all
respects, as they may, according to law, be read in the prosecution of the
offence with which such person was charged when such depositions were taken.
R. S. C. c. 174, s. 224.

The deposition on oath of a :vitness is evidence against
him on his trial if he is subsequently charged with a
crime: R. v. Coote, 12 Cox, 557, L. R. 4 P. C. 599: see R.
v. Buckley, ante, under s. 687, and remarks under that
section.

EVIDENCE OF PRISONER'S STATEMENT.

689. The statement made by the accused person before the justice may,
if necessary, upon the trial of such person, be given in evidence against him
vithout further proof thereof, unless it is proved that the justice purporting to

have signed the same did not in fact sign the same. R. S. C. c. 174, S. 223.
11-12 V. c 48, s. 18 (Imp.).

As to confessions under inducements see R. v. Fennell,
Warb. Lead. Cas. 250, and cases there cited.

See R. v. Soucie, 1 P. & B. (N.B.) 611. S. 689 must be
read in connection with s. 591 ante.

ADMISSIONS ON TRIAL. (.cw).

690. Any accused person on his trial for any indictable offence, or his
couisel or solicitor, may admit any fact alleged against the accused so as to
dispense with proof thereof.

"At present if the accused is proved before his trial to have

made an admission it is evidence against him, but though he
offers to make the same admission in court it is thought that in
cases of felony thejudge is obliged to refuse to let him do so."i
Inp. Comm. Rep.

LVIDENCE ON TRIAL FOR PERJURY.

691. A certificate containing the substance and effect only, omitting
the formal part, of the indictment and trial for any offence, purporting to be
signed by the clerk of the court or other officer having the custcdy of the
records of the court whereat the indictment was tried, or among which such
indictment has been filed, or by the deputy of such clerk or other officer, shall,
upon the trial of an indictment for perjury or subornation of perjury, be
sufficient evidence of the trial of such indictment without proof of the signa-

ture or official character of the person appearing to have signed the same.

R. S. C. c. 174, s. 225. 14-15 V. c. 100, s. 22 (Imp.).



EVIDENCE AT TRIAL.

It is to be observed that this section is merely remedial

and will not prevent a regular record from being still

admissible in evidence, and care must be taken to have such

record drawn up in any case where the particular aver-

ments in the former indictment may be essential: Lord

Campbell's Acts, by Greaves, 27.

Before the same court, though not during the same

term, the production by the officer of the court of the
indictment with the entries thereon and the docket entries

is sufficient: R. v. Newman, 2 Den. 390. But the record or

a certificate under the above section are necessary when

before another court: R. v. Coles, 16 Cox, 165.

EVIDENCE ON TRIAL UNDER SECTIONS 460, ET SEQ.

692. When, upon the trial of any person, it becomes necessary to prove

that any coin produced in evidence against such person is false or counterfeit,
it shall not be necessary to prove the same to be false and c->unterfeit by the

evidence of any moneyer or other officer of Her Majesty's mint, or other person

employed in producing the lawful coin in Her Majesty's dominions or else-

where, whether the coin counterfeited is current coin, or the coin of any

foreign prince, state or country, not current in Canada, but it shall be sufficient

to prove the same to be false or counterfeit by the evidence of any other credible

witness. R. S. C. c. 174, s. 229.

The usual practice is to call as a witness a silversmith
of the town where the trial takes place, who examines the
coin in court, in the presence of the jury: Davis's Cr. L.

235.
EvIDENCE UNDER SECTION 4SO.

693. On the trial of any person charged with the offences mentioned in

section four hundred and eighty, any letter, circular, writing or paper offering

or purporting to offer for sale, loan, gif t or distribution, or giving or purporting

to give information, directly or indirectly, where, how, of whomi or by bwhat

means any couniterfeit token of value nay be obtained or had, or concerning

any similar scheme or device to defraud the public, shall be prima facie

evidence of the fraudulent character of such scheme or device. 51 V. e. 40,
t. 4.

PROOF OF PREVIOUS CONVICrION.

694. A certificate containing the substance and effect only, onitting the

formal part, of any previous indictnent and conviction for any ndictable

offence, or a copy of any sunmaîy conviction, purporting to be signed by the

clerk of the court or other officer having the custody of the records of the

court before which the offender was first convicted, or to which such sunmary

conviction was returnied, or by the deputy of such clerk or officer, shall, upon

CRi. LAw-51
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proof of the identity of the person of the offender, be sufficient evidence of
such conviction without proof of the signature or official character of the
person appearing to have signed the same. R. S. C. c. 174, s. 230.

See ss. 628 & 676 ante, to which this s. 694 is intended
to apply: see 34 & 35 V. c. 112, s. 18 (Imp.). The enactment
does not extend to proof of a previous acquittal.

PREVIOUS CONVICON OF WITNESS.

695, A witness may be questioned as to whether he has been convicted
of any offence, and upon being so questioned, if he either denies the fact or
refuses to answer, the opposite party rnay prove such conviction; and a certi-
ficate, as provided in the next preceding section, shail, upon proof -of the
identity of the witness as such convict, be sufficient evidence of his.conviction,
without proof of the signature or the official character of the person appearing
to have signed the certificate. R. S. C. c. 174, s. 231.

This enactment is taken from the 28 V. c. 18, s. 6, of
the Imperial statutes, An Act for Anending the Law of
Evidence and Practice on Criminal Trials.

Questions tending to expose the witness to criminal
accusation, punishment or penalty need not be answered;
no one can be forced to criminate himself. But this privi-
lege can be invoked only by the witness himself. Nor is
the judge bound to warn the witness of his right, though
he may deem it proper to do so: 2 Taylor Ev. par. 1319;
R. v. Coote, L. R. 4 P. C. 599, 12 Cox, 557. Whether the
answer may tend to criminate the witness, or expose him
to a penalty or forfeiture, is a point which the court will
deterrnine, under all the circumstances of the case, as soon
as the protection is claimed, but without requiring the
witness fully to explain how the effect would be produced;
for, if this were necessary, the protection which the rule

is designed to afford to the witness would at once be
annihilated.

It is now decided, contrary to an opinion formerly
entertained by several of the judges, that the mere declar-
ation of a witness on oath that he believes that the answer

will tend to criminate him will not suffice to protect hims

from answering, when the other circumstances of the case

are such as to induce the judge t6 believe that the answer
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Sec. 695] PREVIOUS CONVICTION OF WITNESS.

would not really have that tendency. In all cases of this
kind the court must see from the surrounding circum-
stances, and the nature of the evidence which the witness
is called to give, that reasonable ground exists for appre-
hending danger to the witness from his being compelled to
answer. When, however, the fact of such danger is once
made to appear, considerable latitude should be allowed to
the witness in judging for himself of the effect of a
particular question; for it is obvious that a question,
though at first sight apparently innocent, may, by affording

a link in a chain of evidence, become the means of bringing

home an offence to the party answering. On the whole, as
Lord Hardwicke once observed, "these objections to
answering should be held to very strict rules," and, in some
way or other" the court should have the sanction of an oath
for the facts on which the objection is founded: 2 Taylor

Ev. par. 1311.

If the prosecution to which the witness might be

exposed, or his liability to a penalty or forfeiture, is barred

by lapse of time, the privilege has ceased and the witness
must answer : 2 Taylor Ev. par. 1312.

Whether a witness is bound to answer any question, the
(lirect and inimediate effect of answering which might be to
degrade his character, seerms doubtful, although where the

transaction as to which the witness is interrogated £orumz
any material part of the issue he will be obliged to answer,
however strongly his evidence may reflect on his character.

Where, however, the question is not directly material to
the issue, but is only put for the purpose of testing the
character and consequent credit of the vitness, there is
much more room for doubt. Several of the older dicta and
authorities tend to show that in such case the witness is
not bound to answer; but the privilege, if it still exists, is
certainly much discountenanced in the practice of modern
timues. Even Lord Ellenborough, who is reported to have
held on one occasion that a witness was not bound to state
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whether he had not been sentenced to imprisonment in a
house of correction, and on another, that the question could
not so much as be put to him, seems in a later case to have
disregarded the rules thus enunciated by himself ; for, on a

witness declining to say whether or not he had been con-
fined for theft in gaol, his Lordship harshly observed: "I
you do not answer the question I will send you there."

No doubt cases may arise where the judge, in the exer-
cise of his discretion, would very properly interpose to
protect the witness fron unnecessary and unbecoming
annoyance. For instance, all inquiries into discreditable
transactions of a remote date might, in general, be rightly
suppressed; for the interests of justice can seldom require
that the errors of a man's life, long since repented of, and
forgiven by the community, should be recalled to remem-

brance at the pleasure of any future litigant. So questions
respecting alleged improprieties of conduct, which furnisi
no real ground for assuming that a witness who could be

guilty of them would not be a man of veracity, might very

fairly be checked. But the rule of protection should not
be further extended; for if the inquiry relates to transac-
tions comparatively recent, bearing directly upon the moral
principles of the witness, and his present character for
veracity, it is not easy to perceive why hp should be privi-
leged froin answering, notwithstanding/ the answer may

disgrace him. It has, indeed, been teried a harsh alterna-
tive to compel a witness either to commit perjury or to

destroy his own reputation; but, on the other hand, it is

obviously most important that the jury should have the
means of ascertaining the character of the witness, and of

thus forining something like a correct estimate of the value
of his evidence. Moreover, it seems absurd to place the
mere feelings of a profligate witness in conpetition with the

substantial interests of the parties in the cause: 2 Taylor

Ev. pars. 1313, 1314, 1315; 3 Russ. 543, 547.

By the words "or refuses to answer" in the said section

(and these words are also in the Imperial statute), it would,
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Secs. 696-698] EVIDENCE-CERT-AIN CASES.

at first sight, seem that the witness questioned as to a pre-
vious conviction is not bound to answer; but it is obvious

that this is not so; and the above quotation from Taylor
goes to show clearly that the question, if insisted upon by
the court, must be answered. Indeed, in a great many
cases, the party putting the question could not be expected
to be ready, on the spot, to prove the conviction of the
witness otherwise than by himself. -

By the Canada Evidence Act, 1893, 56 V. c. 31, s. 5, no
one is now excused from answering any question upon the

ground that the answer may tend to criminate him.

PROOF OF ATrESTED INSTRUMENTS.

696. It shall not be necessary to prove by the attesting witness any

instrument to the validity of which attestation is not requisite; and such

instrument may be proved by admission or otherwise as if there had been no

attesting witness thereto. R. S. C. c. 174, s. 232.

This is, verbatim, s. 7 of 28 V. c. 18 of the Imperial

statutes. Formerly the rule was that if an instrument, on

being produced, appeared to be signed by subscribing wit-

nesses, one of them, at least, should be called to prove its

execution. The above clause abrogates this rule. It

applies only to instruments to the validity of 'which attes-

tation is not requisite.

EVIDENCE AT TRIAL FOR CHILD MURDER.

697. The trial of any woman charged with the murder of any issue of

her body, male or female, which being born alive would, by law, be bastard,

shall proceed and be governed by such and the like rules of evidence and

prestumption as are by law used and allowed to take place in respect to other

trials for murder. R. S. C. c. 174, s. 227.

If the mother of an illegitimate child endeavoured

privately to conceal his birth and death she was presumned

to have murdered it, unless she could prove that the child

was born dead. Taylor,'on Ev., note 7, p. 128, justly says

that this rule was barbarous and unreasonable.

CO.MPARISON OF WRITINGS.

69S. Comparison of a disputed writing with any writing proved ta the

satisfaction of the court to be genuine shall be permitted to be made by

wituesses; and such writings, and the evidence of witnesses respecting the

805



same, nay be subnitted to the court and jury as evidence of the genuineness
or otherwise of the writing in dispute. R. S. C. c. 174, s. 233.

This enactment is taken from the 28 V. c. 18 of the
Imperial statutes, and is, verbatin, s. 8 thereof. Before

this enactment, it was an established rule that, in a crim-
inal case, handwriting could not be proved by comparing a
paper with any other papers acknowledged to be genuine;
neither the witness nor the jury were allowed to
compare two writings with each other, in order to ascer-
tain whether both were written by the same person: 2
Taylor Ev. par. 1667.

PARTY DISCREDITING HIS OWN WITNESS.

699. A party producing a witness shall not be allowed to impeach his
credit by general evidence of bad character, but if the witness, in the opinion

of the court, proves adverse, such party may contradict him by other evidence,
or, by leave of the court, may prove that the witness made at other times a

statement inconsistent with his present testimony ; but before such last
mentioned proof can be given the circumstances of the supposed statement,
sufficient to designate the particular occasion, shall be mentioned to the
witness, and he shall be asked whether or not he did make such statement.
R. S. C. c. 174, s. 234.

This is s. 3 of the 28 & 29 V. c. 18 of the Imperial

statutes, An Act for Amendin*g the Law of Evidenice and

Practice o h Criminal Trial..

In the Province of Quebec a similar enactment is con-
tained in Article 269 of the Code of Civil Procedure.

The word adverse in the above clause does not iîean

merely unfavourable but hostile; 2 Taylor Ev. par. 1282.
However, in Dear v. Knight, 1 F. & F. 433, Erle, J., appears
to have regarded a witness as "adverse," simply because he
made a statement contrary to what lie was called to prove.

The first part of the clause seems to have always been

the law. It was decided in Ewer v. Arbrose, 3 B. & C.
746, that if a witness called to prove a fact prove the con-

trary his credit could not be inpeached by general evi-

dence, but, in R. v. Ball, 8 C. & P. 745, that the party is at

liberty to make out bis case by other and contradictory

eviden The portion of the clause allowing a party to
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EVIDENCE-CERTAIN CASES.

prove that his witness made at any time a different account
of the same transaction seems to be new law according to

the said case of R. v. Ball, ubi supra. See R. v. Little, 15
Cox, 319.

FORMER WRITTEN STATEMENTS BY WITNESS.

700. Upon any trial a witness may be cross-examined as to previous

statements made by him in writing, or reduced to writing, relative to the

subject-matter of the case, without such writing being shown to him; but if it

is intended to contradict the witness by the writing bis attention must, before

such contradictory proof can be given, be called to those parts of the writing

which are to be used for the purpose of so contradicting him ; and the judge,

at any time during the trial, nay requiie the production of the writing for bis

inspection, and he may thereupon nake such use of it for the purposes of the

trial as he thinks fit: Provided that a deposition of the witness, purporting to

have been taken before a justice on the investigation of the charge and to be

signed by the witness and the justice, returned to and produced from the

custody of the proper officer, shall be presumed prima facic to have been

signed by the witness. R. S. C. c. 174, s. 235.

The words " upon any trial " mean " upon any trial

ini any crimiinal case." This enactment is reproduced

froi s. 5 of 28 V. c. 18 of the Imperial statutes, An Actfor

A mending the Law of Ev idence anc Practice on Crinbinal

Trials: upon which see 2 Taylor Ev. pars. 1301, 1302, 1303;

3 Russ. 550. The general rule was that, when a contra-

dictory statement alleged to have been made by the witness

was contained in a letter or other writing, the cross-examin-

ing party should produce the document as his evidence, and

have it read, in order to base any questions to the witness

upon it. The above clause abrogates this rule, under which'

was excluded one of the best tests by which the menory

and integrity of a witness can be tried: 2 Taylor Ev. par.

1301. Before the abrogation of the rule the witness could

not be asked whether he did or did not state a particular

fact before the mag'istrate, without first allowing him to

read, or have read to hini, his deposition: R. v. Edwards,

8 C. & P. 26. And it was irregular to question a witness as

to the contents of a former declaration, affidavit, letter or

any writing made or written by him, or taken in writing

as his declaration or deposition, without first having the

said writing read: The Queen's case, 2 Brod. & B. 288.
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The prosecution cannot use or refer to the depositions with-

out putting them in: R. v. Muller, 10 Cox, 43.

But if the former declarations of the witness were not in

writing, but merely by parol, lie may be cross-examined on
the subject of it, and if he deny it another witness may be

called to prove it, if it be a matter relevant to the issue;
if not relevant to the issue, the witness' answer is conclu-

sive: 2 Tàylor Ev. par. 1295.

PROOF OF CONTRADICTORY STATEM3ENT BY WITNESS.

701. If a witness, upon cross-examination as to a former statement mnade

by himii relative to the subject-matter of the case and inconsistent with his

present testinony, does not distinctly admit that lie did make such stateiment,
proof may be giventhat lie did in fact inake it ; but before such proof can be
given the circumstances of the supposed statement, sufficient to designate the

particular occasion, shall be mentioned to the witness and he shall be asked
whethser or not he did inake such statement. R. S. C. c. 174, s. 236.

This enactment is taken froni s. 4 of the 28 V. c. 18 of

the Imperial statutes.

Formerly there was some difference of opinion as to

whether, in such a case, proof inight be given that the vit-

ness had nade the statement denied by him. It inust be

observed that the clause applies only to a statenent relatie

to thle subject natter of the case. If it is not relat i4e to the

subject m«tter of the case the answer given by the witness

must be taken as conclusive. It seems that questions

respecting the motives, interest or conduct of the witness,

as connected with the cause or with either of the parties,
are relevant quo<ud this enactment, though Coleridge, J., in
R. v. Lee, 2 Lewin, 154, held that if a witness denies tit

he lias tampered with the other witnesses evidence to con-

tradict him cannot be received. This case was before the

statute, and (loes not specially apply to a .former statenent
maie by a witness. As to the last part of the clause it is

based on a principle always received under the ruÈs of

evidence. It was lield in the Queen's case, 2.Brod. & B.

311, that where a witness for a prosecution lias been exaim-

ined in chief, the lefendant caniiot afterwards give evidence
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Secs. 702-704] EVIDENCE-CERTAIN CASES. 809

of any declaration by such witness, or of acts done by him,
to procure persons corruptly to give evidence in support of

the prosecution, unless lie has previously cross-examined
such witness as to such declarations or acts.

EvIDENCE-COMMON GA3INsG-HOUSE.

1702. When any cards. dice, balls, counters, tables or other instruments

of gaming used in playing any unlawful game are found in any house, room or

place suspected to be used as a conmon gaming-house, and entered under a

warrant or order issued under this Act, or about the person of any of those

who are found therein, it shall be prina facie evidence, on the trial of a

prosecution under section one hundred and ninety-eight, that such house,

roomO or place is used as a common gaming-house. and that the persons found

in the room or place where such tables or instruments of gaming are found

were playing therein although no play was actually going on in the presence of

the chief constable, deputy chief constable or other officer entering the same

under a warrant or order issued under this Act, or in the presence of those

persons by whom he is accompanied as aforesaid. R. S. C. c. 158. s. 4. 8-9 V.

t. 109, 2 (IMp.).

This provision applies to prosecutions under s. 198,
p. 134, mnte. As to search warrant see s. 575, p. 643. $ee

next section.

Sections 9 & 10 R. S. C. c. 158, on the same subject are

unrepealed.

703. It shall be prina f«cie evidence in any prosecution for keeping a

common gaming-house under section one hundred and ninety-eight of this Act

that a house, room or place is used as a common gaming-house, and that the

persons found therein were unlawfully playing therein-

(a) if any constable or officer authorzed to enter any house roon or place,

is wilfully prevented f rom, or obstructed or delayed in, entering the same or

any part thereof ; or

(1,) if any such house, room or place is found fitted or provided with any

means or contrivance for unlawful ganing, or with any means or contrivance

for concealing. removing or destroying any instrunents of gaming. R. S. C.

c. 15S, s. S. 17-18 V. c. 38, s. 2 (Imp.).

EVIDENCE OF GAMING IN STOCKS.

704. Whenever, on the trial of a person chargel with making an agree-

ment for the sale or purchase of shares, goods, wares or merchandise in the

manner set forth in section two huâdred and one, it is established that the

person so charged has made or signed any such contract or agreemuent of sale

or purchase, or has acted, aided or abetted in the iaking or signing thereof,

the burden of proof of the bona .I intention to acquire or to sell such goOds,

wares or umerchandise, or to deliver or to receive delivery thereof, as the case

ceay be, shal rest upon the person so charged. 51 V. c. 42, s. 2.

See s. 201, an te.



PROCEDURE. [Secs. 705-709

EVIDENCE IN CERTAIN CASES 0F LIgEL.

705. Inany criminal proceeding commenced or prosecuted for publishing

any extract f rom, or abstract of any paper containing defamatory matter and

which has been published by or under the authority of the Senate, House of

Commons or any Legislative Cuncil, Legislative Assembly or House of

Assembly, such paper mnay be given in evidence, and it may be show-n that

such extract or abstract was published in good faith and without ill-will to the

person defamed, and if such is the opinion of the jury, a verdict of not guilty

shall be entered for the defendant. Amendment of 1893.

EvIDENcE OF POLYGAbY.

706. In the case of any indictment under section two hundred and

seventy-eight (b), (c) and (d), no averment or pro-f of the method in which the

sexual relationship charged was entered into, agreed to, or consented to, shall be

necessary in any such indictment, or upon the trial cf the person thereby

charged; nor shall it be necessary upon such trial to prove carnal connection

had or intended to be had between the persons implicated. 53 V. c. 37, s. Il.

See s. 278, ante.

EvIDENCE OF STEALING MINERALS.

707. In any prosecution, proceeding or trial for stealing ores or minerals

the possession, contrary to the provisions of any law in that behalf, or any

smelted gold or silver, or any gold-bearing quartz, or any unsmelted or other-

wise unmanufactured gcld or silver, by any operative, workman or labourer

actively engaged in or on any mine, shall be priiá facie evidence that the

same has been stolen by him. R. S. C. c. 164, s. 30.

See s. 571 as to search warrant. As to stealing of ores

of metals, etc., see s. 343.

EvIDENCE UNDER SECTION 338.

708. In any prosecution, proceeding or trial for any offence under

section three hundred and thirty-eight a timber mark, duly registered under

the provisions of the Act respect ing the Markiing of Timber, on any timber,

mast, spar, saw-log or other description of lumber, shall be prinufacie evidence

that the same is the property of the registered owner of such timber nark-;

and possession by the offender, or by others in his employ or on his behalf, of

any such timber, mast, spar, saw-log or other description of lumber so marked,

shall, in all cases, throw upon the offender the burden of proving that such

timber, muast, spar, saw-log or other description of lumber came lawfully into

his possession, or into the possession of such others in his employ or on his

behalf. R. S. C. c. 174, s. 228.

The Act respecting the marking of timber is c. 64,

R. S. C. See ss. 338 and 572, ante.

EVIDENCE UNDER SECTIoNî 385, ET SEQ.

709. In any prosecution, proceeding or trial under sections three hundred

and eighty-five to three hundred and eighty-nine inclusive for offences relating

to public stores proof that any soldier, seaman or marine was actually doing



duty in Her Majesty's service shall be primal facie evidence that his enlistment,
entry or enrolment has been regular.

2. If the person charged with the offence relating to public stores men-
tioned in article three hundred and eighty-seven was, at the tme at which the
offence is charged to have been committed, in Her Majesty's service or employ-
ment, or a dealer in marine stores, or a dealer in old metals, knowledge on his
part that the stores to which the charge relates bore the marks described in
section three hundred and eighty-four shall be presumed until the contrary is
shown. 50-51 V. c. 45, s. 13. 38-39 V. c. 25 (Imp.).

See ss. 384, et seq.

EVIDENCE OF FRAUDULENT TRADE MeKS.
710. In any prosecution, proceeding or trial for any offence under Part

XXXIII. relating to fraudulent marks on merchandise, if the offence relates
to imported goods evidence of the port of shipment shall be prima facie

evidence of the place or country in which the goods were made or produced.

51 V. c. 41, s. 13.

2. Provided that in any prosecution for forging a trade mark the burden
of proof of the assent of the proprietor shall lie on the defendant.

See ss. 443, et seq.
VERDICT OF ATTEMPT.

711. When the complets commission of the offence charged is not

proved but the evidence establishes an attempt to commit the offence, the
accused may be convicted of such attempt and punished accordingly. R. S. C.

c. 174, ss. 183, 185.

This section does not apply to murder, s. 713. See re-
marks under ss. 64 and 529; and as to punishment, in cases
not specially provided for, ss. 528, 529 and 951. Under s.
713 the defendant may be convicted of attempting to com-
mit any offence included in the offence charged.

This clause is taken from s. 9 of 14 & 15 V. c. 100 of
the English statutes, upon which Greaves has the following
remarks:

"As the law existed before the passing of this Act

(except in the case of the trial for murder of a child, and
the offences falling within the 1 V. c. 85, s. 11,) there was no

power upon the trial of an indictment for any felony to find a
verdict·against a prisoner -for anything less than a felonf or

upon the trial of an indictment for a misdemeanour to find a

verdict for an attempt to commit such nisdemeanour: see
R v. Catherall, 13 Cox, 109; R. v. Woodhall, 12 Cox, 240;
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R. v. Bird, 2 Den. 94 ; 1 Chit. 251, 639. At the same time

the general priniple of the common law was, that upon a
charge of felony or misdemeanour composed of several
ingredients the jury might convict of so much of the charge
as constituted a felony or misdemeanour: R. v. Holling-
berry, 4 B. & C. 329. The reason why, upon an indictnient
for felony, the jury could not convict of a misdemeanour, was
said to be that thereby the defendant woùld be deprived of
many advantages; for if he was indicted for the nisde-
meanour he might7 have counsel, a copy of his indictient,
and a special jury: R. v. Westbeer, 2 Str. 1133, 1 Leach, 12.

The prisoner is now entitled, in cases of felony, to counsel,
and to a copy _f the depositions, and though not entitled to
a copy of the indictment yet as a matter of courtesy his
counsel is always permitted to inspect it. With regard to
a special jury, in the great majorityof cases a prisoner
would not desire it, and it can in no case be obtained unless
the indictinent has been removed by certiorari. Very little
ground, therefore, remained for objecting to the jury being
empowered to find a verdict of guilty of an attempt to com-

mit a felony upon an indictment for such felony, and the
prisoner obviously gains one advantage by it, as where he is
charged with a felony he may peremptorily challenge jury-
men, which he could not do if indicted for a nisdemeanour.
No prejudice, therefore,being likely to arise to the pri-

soner, and ,considerabhe benefit in the administration of

criminal justice being anticipated by the change, the jury

are now enipowered, upon the trial of any indictment for a

felony, to convict of an attempt to commit that particular

felony, and upon the trial of any indictment for a misde-

meanour to convict of an attempt to commit that particular

m isdemeanour."

In R. v. McPherson, Dears. & B. 197, the prisoner was

indicted for breaking and entering a dwelling-house, nid

stealing therein certain goods specified in the indictnmenit,

the property of the prosecutor. At the time of the break-
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ing and entering the goods specified were not in the house
but there were other goods there the property of the pro-
secutor. The jury acquitted the prisoner of the felony
charged but found him guilty of breakiig and entering
the dwelling-house of the prosecutor, and attempt i-ng Io
steal his goods therein Held, by -the court of criminal

appéal, that the conviction was wrong, as there was no
attempt to commit the "felony cha-rged " within the mean-
ing of the aforesaid section.

Cockburn, C.J., said "The effect of the statute is, that
if you charge a man with stealing certain specified goods,
he may be convicted of an attempt to commit "the felony
or nisdemeanour charged;" but can you convict himi of
stealing other goods than those specified ? If you indiet a
man for stealing your watch you cannot convict him of
attempting to steal your umbrella. I an of opinion that
this .conviction cannot be sustained. The prisoner vas
indicted for breaking and entering the dwelling-house of
the prosecutor, and stealing therein certain specitied
chattels.. The jury found specially. that, although lie broke
and entered the house vith thé intention of stealing the
goods of the pros-ecutor, before lie did se so omebody else
had taken away the chattels specified in the indictiment;
now, by the recent statute it is provided, that where the
proof falls short of the principal offence charged the party
may be convicted of an attenpt to commit the mme. The

word attempt clearly conveys with it the idea, that if the
attemupt had sûcceeded the offence charged would have
been committed, and therefore the prisoner might have
been convicted if the things mentioned in the indictment
or any of then had been there ; but attempting to conumit
a felony is clearly distinguishable froim intenling to coin-
mit it. An attemupt muust be to do that which, if successful,
would amount to the felony charged ; but here the attempt
never could. have su'céeded, as the things which the indiet-
ment charges the prisoner with stealing liad been already
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removed, stolen by somebody else. The jury had found

him guilty of attempting to steal the goods of the prose-
cutor, but not the goods specified in the indictment."

An attempt to commit a felony can only be made out

where, if no interruption had taken place, the felony itself

could have been committed. The prisoner was indicted for
attempting to commit a felony by putting his hand int'o A.'s

pocket, with intent to steal the property in the said pocket

then being. The evidence was that he was seen to put his

hand into a woman's pocket, but there was no proof that
there was anything in the pocket: held, that on the assump-

tion that there was nothing in the pocket the prisoner

could not be convicted of the attempt charged: R. v. Collins,
L. & C. 471; though he was guilty of an assault with intent

to commit a felony. But that case is overruled; see s. 64,
aite, and R. v. Brown, 24 Q. B. D. 357; R. v. Ring, 17
Cox, 491.

Greaves says, referring to the cases of R. v. McPherson,

and R. v. Collins: " There can be no doubt that this and the

preceding decision were right upon the grounds that the

indictment in the former alleged the goods to be in the

house, which was disproved, and the latter to be in the

pocket, which was not proved." Attempts to comnmit

crimes, by Greaves, Cox & Saunders' Cons. Acts, cix.

But the case of R. v. Goodhall, 1 Den. 187, where it was

held that on an indictment for using an instrument with

intent to procure the miscarriage of a woman, the fact of

the woman not being pregnant is iminaterial, Greaves

admits, is a direct authority that a man may be convicted

of an attempt to dô. t½at which it was impossible to do. And

if a person administers any quantity of poison, however

small, however impossible that it could have caused death,

yet if it were done with the intent to murder the offence of

administering poison with intent to murder is complete: R,

v. Cluderay, 1 Den. 514; 1 Russ. 901, note by Greaves.
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It was held in R. v. Johnson, L. & C. 489, that an indiet-
ment for an attempt to commit a larceny, which charges
the prisoner with attempting to steal the goods and chattels

of A., without further specifying the goods intended to be
stolen, is sufficiently certain.

In R. v Cheeseman, L. & C. 140, Blackburn, J., said:
"If the actual transaction has commenced which would

have ended in the crime if not interrupted there is clearly

an attempt to commit the crime."

In R. v Roebuck, Dears. & B. 24, the prisoner was

indicted for obtaining money by false pretenses. It

appeared that the prisoner offerec a chain in pledge to a

pawnbroker, falsely and fraudulently stating that it was

a silver chain, whereas in fact it was not silver, but was

made of a composition worth about a farthing an ounce.

The pawnbroker tested the chain, and finding that it with-

stood the test he, relying on his own examination and test

of the chain, and not placing any reliance upon the

prisoner's statement, lent the prisoner ten shillings, the sum

he asked, and took the chain as a pledge; the jury found

the prisoner guilty of the attempt to commit the misde-

meanour charged against him: helc, that the conviction was

right.

It is said in 2 Russ. 599, on this right given- to con-

viet the defendant of the attempt to commit the offence

charged: " There are some offences which may be attempt-

ed to be committed, whilst there are others which cannot

be so attempted. It is obvious that where an offence con-

sists in an act that is done, there may be an attempt to do

that act which -will be an attempt to commit that offence.

But where an offence consists in an omission to do a thing,

or in such a state of things as may exist without anything

being done, it should seem that there can be no attempt

to commit such offence. Thus if an offence consists in

onitting or neglecting to turn the points of a railway, it

may well be doubted whether there could be an attempt toý
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commit that offence. And a very nice question might per-

haps be raised on an indictment on the 9 & 10 Wm. III.

c. 41, s. 2, for having possession of marked stores, where

the evidence failed to prove that the stores actually cane

into the prisoner's possession though an attempt to get

them into his possession, as in R. v. Cohen, 8 Cox, 41, and

knowledge of their being marked, inight be proved ; for in

order to constitute the offence of having possession of any-

thing it is not necessary to prove any act done, and, there-

fore, it would be open to contend that there could not be

an attempt to commit such an offence."

It is to be observed, however, that s. 387, ante, corre-

sponding to the 9 & 10 Wm. III. c. 41, s. 2 (Imp.), cited as

above in 2 Russ., has the words "receives, possesses;" and

on a count charging the receivmg of stores there seems

no reason to doubt that there might be a conviction of an

attempt to receive; for receiving clearly includes an act

done. Thus in R. v. Wiley, 2 Den. 37, where a prisoner

went into a coach office and endeavoured to get possession

of stolen fowls which had corne by a coach, there seemns no

reason why she might not have been convicted of an

attempt to receive the fowls.

Can there be an attempt to commit an assault? Greaves

says: " In principle there seeins no satisfactory ground for

doubting that there may be such an attempt. Although

an assault iay be an attempt to inflict a battery on

another, as where A. strikes at B. but misses him, yet it

may not ainount to such an attenipt, as wvhere A. holds up

his hand in a threatening attitude at B., within reach of

him, or points a gun at hii without more. Is not the

true view this-that every offence nust have its beginning

and coipletion, and is not wvhatever is done which falls

short of the completion an attempt, provided it be suffici-

ently proximate to the intended offence? Pointing a loaded

gun is an assault. Is not raising the gun in order to point

it an attempt to assault ?
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In R. v. Ryland, Il Cox, 101, it was held that under

an indictment for unlawfully assaulting and having carnal

knowledge of a girl between ten and twelve years of age

the prisoner may be convicted of the attempt to commit

that offence, though the child was not unwilling that the

attempt should be made.

In R. v. Hapgood, Il Cox, 471, H. was indicted for

rape, and W. for aiding and abetting. Both were acquit-

ed of felony, but H. was found guilty of attempting to

commit the rape, and W. of aiding H. in the attempt.

The conviction was affirmed both as to W. and H. See

R. v. Bain, L. & C. 129, anc note (a) thereto: R. v. Mayers,

12 Cox, 311: R. v. Barratt, 12 Cox, 498: R. v. Dungey,

4 F. & F. 99.

Many cases of attempts to commit indictable offences

imay now fall under s. 263, ante, which provides for the

punishment of any one who assaults any person with

intent to commit any indictable offence.

The prisoner wrote a letter to a boy of fourteen inciting

him to commit an unnatural offence: held, that this was

an attempt to.incite to commit a crime, and a misdemeanour.

Any step taken with a view to the commission of a misde-

imeanour is a misdemeanour; per Lord Denman in R. v.

Chapman, 1 Den. 432.

The attempt or inciting to commit a felony or a inisde-

imeanour is a misdemeanour: R. v. Martin, 2 Moo. 123; R. v.

Roderick, 7 C. & P. 795; Anon, 1 Russ. 85; R. v. Ransford,
13 Cox, 9. See R. v. Gregory, 10 Cox, 459.

ATTEMPT CHARGED, FULL OFFENCE PROVED.

712. When an attempt to commit an offence is charged but the evidence-

establishes the commission of the full offence, the accused shall not be entitled
to be acquitted, but the jury may convict him of the attempt, unless the
court before which such trial is had thinks fit, in its discretion, to discharge

the jury from giving any verdict upon such trial, and to direct such person to

be indicted for the complete offence

2. Provided that after a conviction for such attempt the accused shall not
be liable to be tried again for the offence which lie was charged with attempt-

Ing to commit. R. S. C. c. 174, s. 184.

Cni. Làw-52
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Section 184, R. S. C. c. 174, upon which the above section
is based enacted that if upon a trial for a misdemeanour a
felony was also proved the prisoner was not therefore to be
acquitted. It was taken fron the 14 & 15 V. c. 100, s. 12
of the Imperial Acts, upon which Greaves says: "This
section was introduced to put an end to all questions as to
whether on an indictment for a misdemeanour, in case upon
the evidence it appeared that a felony had been committed,
the defendant was entitled to be acquitted on the ground
that the misdemeanour merged in the felony: R. v. Neale,
1 Den. 36 ; R v. Button, 11 Q. B. 929. The discretionary
power; to discharge the jury is given in order to prevent
indictments being collusively or improperly preferred for
misdemeanours where they ought to be preferred for
felonies, and also to meet those cases where the felony is
liable to so much more severe a punishment than the mis-
clemeanour, that it is fitting that the prisoner should be
tried and punished for the felony. For instance, if on an
indictment for attempting to commit a rape it clearly
appeared that the crime of rape was committed it would
be right to discharge the jury."

Formerly, where upon an indictment for an assault with
intent to commit rape a rape was actually proved, an
acquittalfwould have been directed on the ground that the
iisdemeanour was merged in the felony: R. v. Harmwood,
1 East, P. C. 440; R. v. Nicholls, 2 Cox, 182; though in R.

-v. Neale, 1 Den. 36, cited, ante, by Greaves, it was hield

before this enactnent that where a prisoner was indicted

for carnally knowing a girl between ten and twelve years

of age, and it was proved that he had committed a rape

upon her, lie was not thereby entitled to be acquitted.

OFFENCE CHARGED PART ONLY PROVED.

713. Every count shall be deemed divisible; and if the commisiion of

the offence charged, as described in the enactment creating the offence or as

chîarged in the count, includes the commission of any other offence the person

accuse1dmay be convicted of any offence so included which is proved. although

the whole offence charged is not proved; or he may be convicted of an

attempt to commit any offence so included :
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2. Provided, that on a count charging murder, if the evidence proves

manslaughter but does not prove murder the jury nay find the accused not

guilty of murder but guilty of nanslaughter, but shall not on chat count find

the accused guilty of any other offence.

This is an extension of s. 191, c. 174, R. S. C. The

abolition of the distinction between felonies and misde-

meanours by itself alone extends very largely the number

of cases where a verdict may be given for another offence

than that one directly charged, as it has always been a

principle of the common law that upon a charge of an

offence composed of several ingredients the jury might, as

a general rule, convict of any offence included in the one

directly charged: R. v. Hollingberry, 4 B. & C. 330;
though on an indictment for a felony the jury could not

convict of a misdemeanour. Where an indictment contains

divisible averments, as that the defendant " forged and

caused to be forged," proof of either averment is sufficient:

R. v. Middlehurst, 1 Burr. 400; and where a defendant is

charged with compo'sing, printing and publishing a libel

he may be convicted of printing and publishing : R. v.

Willians, 2 Camp. 646; a verdict of manslaughter may

always be given, at common law, on a charge of murder,
"Because, say the books, inanslaughter is included in the

charge of inurder ": Fost. 328. Greater offences include

the lesser of a kindred character. On an indictment

founded on a statute the defendant can be found guilty at

common law : 2 Hale, 191, 192; 1 Chit. 638 ; 2 Gabbett,
525. See R. v. Bullock, 1 Moo. 324 note R. v. Oliver, Bell,
287; R. v. Yeadon, L. & C. 81; R. v. Tay1lr, 11 Cox, 261.
Where the offence appears from the evidence to be of a

higher degree than is charged in the indictment it is in

the discretion of the court to discharge the jury, and to

direct another indictment to be preferred: 1 Chit. 639: but

if the offence charged is proved the court may receive a
verdict upoh it ; the defendant cannot complain of having
been found guilty of a lesser offence than what he migiht
have been found guilty of on another indictment. But a

verdict for an offence of a higher degree than the one
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charged can never be received. By s. 713 a verdict for
the attempt to commit any offence included in the offence
charged may be given, and on a count for murder no other
verdict can be given than for either murder or man-
slaughter; or on a charge of child murder for concealment

of birth; s. 714; but, on an indictment for manslaughter, a
verdict may be given for any offence included in that
charge. See R. v. Bird, 2 Den. 94; R. v. Phelps, 2 Moo.
240; R. v. Ganes, 22 U. C. C. P. 185 ; R. v. Smith, 34
U. C. Q. B. 552.

On an indictment for stealing from the person a ver-
dict for stealing simply may be given: R. v. Sterne, 1
Leach 473; a conviction may be returned for any minor

offence which was substantially charged by the residue of
the indictment after striking out that portion of which the

defendant was acquitted: Commonwealth v. Murphy, 2

Allen Mass. 163; but the offence found mùust be the offence

proved : R. v. Gorbutt, Dears. & B. 166 ; R. v. Langmead,
L. & C. 427; R. v. Adams, 1 Den. 38; R. v. Rudge, 13 Cox, 17.

The following decisions on the repealed clause may be
usefully referred to for the construction of s. 713.

In a joint indictment for felony one may be found

guilty of the felony and the other of assault under this
clause: R. v. Archer, 2 Moo. 283. In an indictment for

felony a conviction cannot be given under this clause of an

assault completely independent and distinct, but only of

such an assault as was connected with the felony charged:

R. v. Guttridge, 9 C. & P. 471 ; and that case was followed

in R. v. Phelps, 2 Moo. 240, and in R. v. Bird, 2 Den. 94.

The case of R. v. Pool, 9 C. & P. 728, where Baron Gurney

held that if a felony was charged and a misdemeanour of

an assault proved the defendant might be convicted of the

assault although that assault should not be connected with

the felony, stands, therefore, overruled. In R. v. Boden, 1

C. & K. 395, it was held that on an indictment for assault-

ing with intent to rob, if that intent is negatived by the
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jury, the .prisoner may be convicted of assault under this
enactment. In R. v. Birch, 1 Den. 185, upon a case
reserved, it was held that upon an indictment lor robbery
the defendant, under t1iis clause, may be found guilty of a
common assault. The judges thought, upon consulting all
the authorities, that this enactment was not ,to be confined
to cases where the prisoner committed an assault in the
prosecution of an att.empt to commit a felony, nor was it to
be extended to all cases in which the indictment for a
felony on the face of it charged an assault. See also

R. v. Ellis, 8 C. & P. 654. But they were of opinion that,
in order to convict of an assault under this section, the
assault must be included in the charge on the face of the

indictment, and also be part of the very act or transaction

which the crown prosecutes as a felony by the indictment.

And it was suggested that it would be prudent that all

indictments for felony including an assault, should state

the assault in the indictment.

In R. v..Greenwood, 2 C. & K. 339, it was held by
Wightman, J., that if on an indictment for robbery with

violence the robbery was not proved the prisoner could

not be found guilty of the assault only, unless it appeared

that such assault was committed in the progress of some-

thing which, when completed, would be, and with intent to
commit, a felony.

In R. v. Reid, 2 Den. 88, it was held by fivejudges that

the verdict of assault allowed by this clause must be for an

assault as a misdemeanour, and not for a felonious assault,

and this has never since been doubted.

In R. v. St. George, 9 C. & P. 483, the prisoner was

charged with attempting to fire a pistol with intent, etc.

The question was whether the prisoner could be convicted

of an assault committed with his hand prior to having

drawn out the pistol. Baron Parke held that the prisoner

could only be found guilty of that assault which was

involved in and connected with firing the pistol; but that
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case is overruled: see R. v. Brown, 10 Q. B. D. 381; R. v.

Duckworth, 17 Cox, 495, [1892] 2 Q. B. 83.

In R. v. Phelps, 2 Moo. 240, the prisoner with others

was indicted for murder. It was proved that Phelps, in a

scuffle, struck the deceased once or twice and knocked him

down; that after this Phelps went away to his own home

and took no further part in the affray; that, about a,

quarter of an hour afterwards, the deceased, on the same

spot, was again assaulted by other parties, and received

then an injury of which he died on the spot. On these

facts the jury acquitted Phelps of the felony and foundi

him guilty of the assault. But the judges were unani-

inously of opinion that the conviction was wrong, as for a

verdict ôf assault under the clause nentioned the assault

must be such as forins one constituent part of the greater

charge of felony, not a distinct aud separate assault as this

was.

In R. v. Crumpton, Car. & M. 597, Patteson, J., held that,

in manslaughter, a jury should not convict a prisoner of an

assault unless it conduced to the death of the deceased, even

though the death itself was not manslaughter. See also R.

v. Connor, 2 C. & K. 518.

In the case of R. v. Ganes, 22 U. C. C. P. 185, already

cited, the court followed the rule laid down by the majority

in R. v. Bird, and decided that a verdict of assault cannot

be given upon an indictment for murder or manslaughter.

It may be remarked that, in this case, Chief Justice Hagarty

distinctly said that his own individual opinion was wholly

with that of the minority in R. v. Bird, viz., that, in sucli

cases, a verdict of assault is legal.

In Quebec, in the cases of R. v. Carr (2nd case,) R. v.

Wright, R. v. Taylor, and upon indictments charging eitier

murder or manslaughter, verdicts of "guilty of assault"

have been given, and received, unquestioned.

In R. v. Walker (Salacia case,) Quebec, 1875, for mim-

slaughter, Dorion, C.J., charged the jury that they were at

liberty to return a verdict of comnion assault.
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Upon an indictment for rape, or for an assault with
intent to commit rape, a boy under fourteen may be con-
victed of a common assault or an indecent assault, though

not of an attempt to commit rape : R. v. Brimilow, 2 Moo.

122. See R. v. Waite, (1892) 2 Q. B. 600.

Upon an indictment for feloniously assaulting with intent

to murder, a verdict of common assault may be given: R. v.

Cruse, 2 Moo. 53; R. v. Archer, 2 Moo, 283

But to authorize such a verdict the felony charged must

necessarily include an assault on the person, and, for

instance, on an indictment for administering poison with

intent to murder, a verdict of assault cannot be given under

this clause. Nor can it be given on an indictment for bur-

glary with intent to ravish: R. v. Watkins, 2 Moo. 217;

R. v. Dilworth, 2 M. & Rob. 531; R. v. Draper, 1 o.. K.

176; but such a verdict nay be given, if the indictment

charges an assault, and the wilfully administering of dele-

terious drugs: R. v. Button, 8 C. & P. 660; per Stephen,

J., .Poisoning is not an assault: R. v. Clarence, 16 Cox,

526.

In.R. v. Cregan, 1 Han. (N. B.) 36, on an indictment for

murder, the jury found the prisoner guilty of an assault,

only, but that such assault di4d not conduce to the death of

the deceased. The court held this conviction illegal and

not sustained by the statute.

in R. v. Cronan, 24 U. C. C. P. 106, the Ontario Court

of Common Pleas held that upon an indictment for shoot-

ing with a felonious intent the prisoner, if acquitted of the

felony, may be convicted of a common assault, and that to

discharge a pistol loaded with powder and wadding at a

person, within such a distance that he might have been hit,
is an assault.

In R. v. Goadby it appears to have been held that a

verdict of assault cannot be r'eceived on an indictinent for

feloniously stabbing with intent to do grevious bodily
harm, but this case seems very questionable, says Greaves,

note (d), 2 Russ. 63.
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A prisoner accused of ass4ult with intent to rob may

be found guilty of a simple assault: R. v. O'Neill, 11 R. L.

334.

The case of R. v. Dungey, 4 F. & F. 99, where it was
held that after an acquittal upon an indictment for rape

the prisoner may be indicted for a common assault, is not

law in Canada, under ss. 631-713.

HIeld, that on an indictment for murder in the short
form given in schedule A. to c. 29, of 32 & 33 V., a prisoner

cannot be convicted of an assault under s. 51 of that

chapter; held, also, that the fact--of the prisoner's counsel

having, at the trial, consented that he could be convicted,
and requested the judge so to direct the jury, did not pre-

clude him from afterwards objecting -to the validity of the
conviction on this ground: see R. v. Sirois, 27 N. B. Rep.
610 ; R. v. Mulholland, 4 P. & B. (N.B.) 512.

Greaves' following note to R. v. Phillips, 3 Cox, 226,
may be inserted here.

"It may admit of some doubt whether the construction

of s. 11 of the 1 V. c. 85, is finally settled. - The framer of

the clause probably intended that the claus& should apply

to those cases where, upon an indictmeñt -for a felony,
including an assault, the jury should acquit on the ground

that the felony, although attempted, was not completed.
But if such were the intention the words do not so clearly

express it as they ought, as they authorize the jury to

convict 'of assault' on any indictment for felony 'where

the crime charged shall include an assault.' These wortrs

are so general that they might include any assault, whether

at the time of ,the felony charged or not; and the learned

judges have therefore been obliged to put some limitation

upon them, and the proper limitation seems to be that

which has been put upon them by the very learned Baron

in R. v. St. George, nainely that *the assault must be an

assault involved in and connected with the felony charged:;

and it is submitted that it must be such an assault as is
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essential to constitute part of the crime charged. A felony

including an assault may be said to consist of the assault,
the intent to commit the felony, and the actual felony.
Thus in robbery there is the &ssault, the intent to rob, and

the actual robbery ; and in such a case it is submitted the

assault, of which the prisoner may be convicted, inust be

such an assault as constitutes one step towards the proof

of the robbery. Upon this the question arises whether an

assault, where the jury negative any intention to commit

a felony, is within the section, and it is submitted that it is

not, as such an assault caninot be said to be involved in or

conne~ted with the felony charged in any inanner whatso-

ever. A is true that an assault is included in the felony

but it is an assault coupled with an intent, and if the jury

negative the intent such an intent in no way tends to

prove the felony; and it certainly would be a great

anomaly if the prisoner was indicted for a felony, and the

jury found he had no intention of conniitting a felony,
that he might be sentenced to three years' imprisonment

and hard labour, while if he had been indicted for the

offence of which he was really guilty he could only be

sentenced to three years' imprisonment without hard labour,

R. v. Ellis, 8 C. & P. 654, therefore seems deserving of

reconsideration, and the more so as it was decided before

R. v. Guttridge, 9 C. & P. 471; R. v. St. George, 9 C. & P.

483: R. v. Phelps, Gloucester Sum. Ass. MSS. cited 1
Russ. 781. The intention, no doubt, was to punish attempts

to commit felonies including assaults, and it is to be

regretted that the provision, instead of being what it is,

was not that upon any indictment for felony, if the jury

should think that the felony was not completed, they might

find the prisoner guilty of an attenipt to commit the felony

charged in the indictment.

In that case of R. v. Phillips fouir persons were indicted

for a felony. Three were found guilty of the felony and

one of common assault.
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VERDICT OF CONCEALMENT OF BIRTH ON A CHARGE OF CHILD MURDER.

714. If any person tried for the murder of any child is acquitted

thereof the jury by whose verdict such person is acquitted may find, in case it

so appears in evidence, that the child had recently been born, and that such

person did, by some secret disposition ofisuch child or of the dead body of such

child, endeavour to conceal the birth thereof, and.thereupon the court maypas.s

such sentence as if such person had been convicted upon an indictnent for the

concealment of birth. R. S. C. c. 174, s. 188.

See s. 240 as to the offence of concealment of birth.

Section 714 ;s taken fron 24 & 25 V. c. 100, s. 60,
(Imp.), upon which Greaves remarks: "Cases have not

utifrequently occurred where endeavours have been made

to conceal the birth of children, and there has been no

evidence to prove that the mother participated in those

entleavours, though there has been sufficient evidence that

others did so, and under the former enactments, under

.such circumstances, all must have been acquitted. The

present -clause is so framed as to include every person

who uses any such endeavour, and it is quite inmaterial

under it whether there be any evidence against the mother

or not."

ULnder the former enactments a person assisting the

mnother in concealing a birth would only have been indict-

able as an aider or abettor ; but a person so assisting would

corne within the terms of this clause as a principal.

The terms of the former enactments were " by secret

burying or otherwise disposing of the dead body," and on

these terms many questions had arisen : see R. v. Gold-

thorpe, 2 Moo. 240 ; R. v. Perry, Dears. 471. . Under this

clause " any secret disposition " is sufficient.

Under the former enactircents the mother alone could

be coivicted of this offence where she was tried for the

murder of her child. Under this clause any person tried

for the murder of a child puiy be convicted of this offence

-whether the mother be convicted or not. The words "of

such child " are not in the Imperial Act.
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Sec. 715, 716] TRIAL OF RECEIVERS.

TRIAL OF JOINT RECEIVERS.

715. If, upon the trial of two or more persons indicted for jontly
receiving any property, it is proved that one or more of such persons separately
received any part or pa'ts of such property, the jury may convict, upon such
indictment, such of the said persons as are proved to have received any part or
parts of such property. R. S. C. c. 174, s. 200. 24-25 V. c. 96, S. 94. (Imp.).

See s. 314, et seq., as to the offence of receiving stolen

goods.

PROCEEDINGS AGAINST RECEIVERS.

716. When proceedings are taken against any person for having
received goods knowing them to be stolen, or for having in his possession
stolen property, evidence may be given, at any stage of the proceedings, that

there was found in the possession (f such person other property stolen within
the preceding period of twelve months, and such evidence may be taken into

consideration for the purpose of proving that such person knew the property

which forms the subject of the proceedings taken against him to be stolen :
Provided, that not less than three days' notice in writing has been given to the

person accuised that proof is intended to be given of such other property,

stolen within the preceding period of twelve months, having been found in his

possession; and such notice shall specify the nature or description of such other

property, and the person from whom the same was stolen. R. S. C. c. 174,
s. 203. 34-35 V. c. 112, s. 19, (Imp.).

See s. 314, et seq., for the, offence of receiving stolen

goods.

The cases of R. v. Oddy, 2 Den. 264 ; R. v. Dunn, 1 Moo.

146; and R. v.-Davis, 6 C. & P. 177, are not law since the

above enactment.

Upon an indictment for receiving stolen goods evidence

· nay be given under this section that there was found in

ihe possession of the prisoner other property stolen within

the prece(ling twelve montlhs, although sucli other property

is the subject of another indictmnent against him: R. v.

Jone., 14 Cox, 3.

In order to show guilty knowledge, under this section,
it is -not sufficient nerely to prove that " other property

stolen within the preceding period of twelve nionths " had

at some time previously been dealt with by the prisoner,

but it must be proved that such " other property " was

founid in the possession of the prisoner at the time when lie

is found in possession of the property whieh is the subjeet
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of the indictnent: R. v. Drage, 14 Cox, 85; R, v. Carter,
15 Cox, 448, Warb. Lead. Cas.'183.

THE SAME AFTER PREVIOUS CONVICTION.

'7. When proceedings are takei against any person for having

received goods knowing them to be stolen, or for having in his possessio(n

stolen property, and evidence has bes given that the stolen property has been

found in his possession, then if such person has, within five years immediately

preceding, been convicted of any offence involving fraud or dishonesty,
evidence of such previous.conviction may be given at any stage of the proceed-

ings, and may be taken into consideration for the purpose of proving that th-

person accused knew the property which was proved to be in his possession to

have been stolen : Provided, that not less than three days' notice in writing

hatbeen given to the person accused that proof is intended to be given of such
previous conviction ; and it shall not be necessary, for the purposes of this

section, to charge in the indictment the previous conviction of the person so

accused. R. S. C. c. 174, s. 204. 34-35 V. c. 112, s. 19 (Imp.).

See s. 314, et seq., as to the offence of receiving stolen
oods.

EVIDENCE UNDER SECTIONS 460, ET SEQ.

718. Upon the trial of any person accused of any offence respecting the

currency or coin, or against the provisions of Part XXXV., no difference iin

the date or year or in any legend narked upon the lawful coin described in the

indictmnent, and the date or year or legend marked upon the false coin

counterfeited to resemble or pass for such lawful coin, or upon any die, plate,
press, tool or instrument used, constructed, devised, adapted or designed for

the purpose of counterfeiting or imitating any such lawful coin, shall bu

considered a just or lawful cause or reason for acquitting any such person of

such offence; and it shall, in any case, be sufficient to prove such general

resemblance to the lawful coin as will show an intention that the counterfeit

should pass for it. R. So C. c. 174, s. 205.

See s. 460, et seq., for offences relating to the coin. This

s. 718 is not in the English Act. It was s. 31 of 32 & 33 V.
c. 18 of Canada.

719. Verdict in case of libel, sc ante, under s. 302, p. 305.

IMPOUNDING DocumENTS.

720. Whenesver any instrument which has b'een forged or fraudulently

altered is admitted in evidence the court or the judge or person who adimits the

same ngay, at the request of any person against wbon the same is admitted in

evidence, direct that the saime shall be impouuled and kept in the culstodv

of some officer of the court or other proper pe-rson for such period and subject

to such conditions, as to the court, judge or person admitting the saume seein

meet. R. S. C. c. 174, s. 20S.
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This clause is not in the Imperial statutes. It was
originally taken fron c. 101, S. 2, C. S. U. C; see s. 569,
s-s. o.

DESTROYING COUNTERFEIT COIN.

721. If any false or counterfeit coin is produced on any trial for an

offence against Part XXXV., the court shall order the same to be Cut in pieces

in open court, or in the presence of a justice of the peace, and then delivered

to or for the lawful owner thereof, if such owner claims the same. R. S. C.

c. 174, s. 209.

See ss. 460, et seq., as to offences relating to the coin, and

s. 569, s-s. 6, as to search warrant. The repealed clause

applied to all courts. This one applies only to criminal

courts.
VIEW.

722. On the trial of any person for an offence against this Act the court

may, if it appears expedient for the ends of justice, at any time after the

jurors have been sworn to try the case and before they give their verdict,

direct that the jury shall have a view of any place, thing or person, and shall

give directions as to the manner in which. and the persons by whom, the place,

thing or person shall be shown to such jurors, and may for that purpose

adjourn the trial and the costs occasioned thereby shall be in the discretion

uf the court. R. S. C. c. 174, s. 171.

2. When such view is ordered, the court shall give such directions as seem

requisite for the purpose of preventing undue communication with such jurors :

Provided that no breach of any such directions shall affect the validity 'of the

proceedings. R. S. C. c. 174, ss. 171, 172.

This is more a re-enactment of the Imperial Act, 39 &

40 V. c. 18, s. 11, (for Ireland) than of s. 171, c. 174, R. S. C.

Qu cre, if evidence is inproperly receive(l by the jury
during such view: R. v. Martin, 12 Cox, 204. View

ordered in R. v. Wlalley, 2 Cox, 231 (see this case as to

forms); A non, 2 Chit. Rep. 422. If witnesses acconpany the

jury so as to give explanations to then the prisoner has a

right to be present: see R. v. Petrie, 20 0. R. 317.

VARIANCE AND A.ENDMENTS AT TRIAL.

723. If on the trial of any indictment there appears to be a variance

between the evidence given and the charge in any count in the indictmient,

etlier as found or as amended, or as it would have been if anended in con-

furity with any particular supplied as provided ir. sections six hundred and

tfreen and six hundred and seventeen, the court before which the case is tried

iay, if of opinion that the accused has not been nisled or prejudiced in his
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<lefence by such variance, amend the indiettnent or any count in it or any such

particular so as to make it conformuable with the proof.

2. If it appears that the indictment- has been preferred under sone other

Act of Parliament instead of under this Act, or under this instead of under

some other Act, or that there is in the indictment, or in any count in it. an

omission to state or a defective statement of anything requisite to constitute

the offence, or an omission tonegative any exception whicli ought to have been

negatived, but that the matter omitted is proved by the evidence, the court

before which the trial takes place, if of opinion that the accused has not been

misled or prejudiced in his defence by such error or omission, shall anend the

indictment or count as may be necessary.

3. The trial in either of these cases may then proceed in all respects as if

the indictment or count had been originally framed as anended : Provided

that if the court is of opinion that the accused bas been misled or prejudiced

in his defence by any such variance, error, omission or defective statemsent,
but that the effect of such misleading or prejudice miglit be removed by

adjourning or postponing the trial, the court may in its discretion inake th

amendment and adjourn the trial to a future day in the same sittigs, or
discharge the jury and postpone the trial to the next sittings of the court, on

such terms as it thinks just.

4. In detérmining whether the accused bas been nisled or prejudiced il

his defence the court which has tr determine the question shall consider the

contents of the depositions, as well as the other circunstances of the case.

5. Provided that the propriety of muaking or refusing to inake any such

amendment shall be deened a question for the court, and that the decision

of the court upon it may be reserved for the Court of Apeal, or mnay1 be

brought before the Curt of Appeal like sany other decision on a point of law.

R. S. C. c. 174, ss. 237, 238, 239. (Asended).

ANIENDMENT TO BE ENDORSED.

724. In case an order for amendnent as provided for in the sext

preceding section is made it shall be endorsed on the record; and all other

rolls and iroceedinsgs connected therewith shall be amended accordinsgly by the

proper officer and filed with the indictmssent, among the proper records Of thi

court. R. S. C. c. 174, s. 240.

FORMAL REcon) IN SUCH CASE.

725. If it becones necessary to draw up a formal record in anyî cae in

which an aniendisent has been made as aforesaid, such record shall be drawn

up in the fornm in which the indictmsent rensained after the amnendmîent was

made, withoust takmg ansy notice of the fact of such asendmsent. havig ben

made. R. S. C. c. 174, s. 243.

These clauses are takenl with alterations fron the 14 t

15 V. c. 100, of the Imîperial statutes (Lord Campbell's Act),

in relation to which Greaves remarks :-

" This is one of the most important sections iii the Act,

and, if the power given by it be properly exercised, will
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tend. very materially to the better administration of crini-

inal justice. Formerly, if any variance occurred between

any allegation in an indictment, and the evidence adduced

inl support of it, the prisoner was entitled to be acquitted.

This led to nuch inconvenience. It caused the multiplica-

tion of counts, varying the statement in as many ways as it

was possible to conceive the evidence could support, and

thereby greatly increased the expense of the prosecution. It

sometimes led to the entire escape of heinous offenders, for it

happened in some cases that the grand jury wyere discharged

before the acquittal took place; and though such acquittal

in many cases would not have operated as a bar to another

indictment, yet the prosecutor chose rather to submit to

the first defeat than to prefer another indictment at a

subsequent assizes; and even in some cases an acquittal took

place under such circumstances that the prisoner was

enabled successfully to plead it in bar to another indict-

ment. Thus in Sheen's case, 2 C. & P. 634, where the pri-

soner had been indicted for the murder of Charles William

Beadle, and acquitted on the ground that the naine of the

deceased could not be proved, to a subsequent indictnent,

which charged himn with the murder of Charles William, he

pleaded the former acquittal, and that the deceased waer as

well known by the name mentioned in the one indictment

as by the mniame mentioned in the other, and so the jury

found. This case clearly shows that the preferring a new

bill was not in all cases sufficient to prevent a failure of

justice in consequence of a variance; and nmany like cases

have occurred."

" The provisions as to the amendment of variances in

criminal cases have been grmdually extended. The. first

statute ývhich introduced the p9ower of amendmnent vas the

9 Geo. IV. c. 15, which emnpowered any judge at i isi pi,

or any court of oyer and terminer and general gaol deliv-

ery, to amend any variance, im cases of misdemeanody,

between any matter in writing or in print, and the recital

thereof on the record. After this statute hld been in opera-
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tion for the full period of twenty years, and no injurions

consequences had been found to arise from it, the Il & 12

V. c. 46, s. 4, empowered any court of oyer and terminer

and general gaol delivery to amend any variance, in any

otfence whatever, between any natter in writing or in

print and the recital thereof on the record. And the pro-

visions of this Act were extended to the sessions, as far as

they are àpplicable to offences within their jurisdiction, by

the 12 & 13 V. c. 45, s. 10."

"As these enactments only applied to variances between

matters in writing and the record a very numerous class

of variances was left unprovided for, and the first clause in

this Act was intended to apply to all such variances."

"It is to be carefully noticed, also, tht an amendment

is only prohibited where the defendant may be prejudiced

in his defence upon the merits, not in his defence simply.

(S. 723 is to be read, it is assumed, as if the words " upon

the merits" were therein inserted after "defence " in the

eighth line.) Indeed, wherever any variance occurs which

makes an amendment necessary it may be truly said that

the defendant may be prejudiced in his defence by making it,

for if the amendment be not made the defendant would be

entitled to be acquitted. The prejudice, therefore, to the

defendant, which is to prevent an amendment, is properly

confined to a prejudice in his defence tpoa the mnerits,

which plainly means a substantial, and not àa frmail or

technical, defence to the charge made against him."

"With regard to the cases in which an amendient

ought to be nade or refused, as the questions whether the

variance be material to the merits of the case, and whether

the defendant iay be prejudiced in his defence on the

merits by making an amendinent, are questions which umst

necessarily depend on the particular charge and particular

circunistances of each case, it is impossible to lay down

any general rule by which the court may beguided in all

cases; indeed it is very possible that the very sanie ideIr
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tical variance which ought unqjuestionably to be anended

in one case, ought just as clearly not to be amended in

another, as it may so happen that the amendment in the

one case could not possibly prejudice the prisoner in his

defence on the merits, but in the other might materially

prejudice the prisoner in such defence."

" Cases may easily be put where no doubt can exist that

the variance is not material to the merits, and that the

defendant cannot be prejudiced by an amendment in his

defence on the merits. For instance, a man steals a-sheep,

in the night out of a field, being ignorant at the time of

the name of the owner of the sheep; in such a case it is

very diicult to conceive that the name of the owner

can be material to the merits, or that the defendant

can be prejudiced in his defence by the name of the

owner being amended according to the proof. So, also, if ai

man were to shoot into a crowd and wound or kill an indi-

vidual, the name of such individual could hardly by possi-

bility be material. Il each case, however, the court

must forim its own judgment upon a consideration of the

whole facts of the case, and the manner in wlhich the

variance is brought under its notice; and it may not

unfrequently be material to see whether any such question

has been raised before the conmitting magistrate : for if the

case bas proceeded before the sitting magistrate without

any sucb question ieing raised that may afford some

ground at least for concluding that the defendant did not

consider the point iaterial to his defence. and that it is

not entitled to be so considered upon the trial,"

" Before determining upon making an amendment theý

court should receive all the evidence applicable to the

particular point, otherwise it might happen that that which

appearel to be a variance upon the evidence at one stage

of tke trial might afterwards be shewn to be no variance

by the evidence at a later period of the trial and if the

court were to amend on the evidence at the earlier period,
Ci:im. L. w-53
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it would be obliged to direct an acquittal upon the evidence

at the subsequent period, for the clause gives no pouer to

amend the same ilentical particelar mnore than oice."

"'Again, in order to ascertain whether the prisoner may

be prejudiced in his defence by the amendnent, the court

ougeht to look, not only to the facts in evidence on the part

Of the prosecution at the time when the amendinent is

.applied for, but also to the defence already set up, or

intended to be set up ; for which purpose it nay, perihaps,
in some cases be necessary to examine a witness or two on

behalf of the defendant and the contents of the depositioins:

s. 723 s-s. 4."

"It must be remembered that the question is one entirely

for the court, and that the court must decide it itself ; and,

generally speaking, where this is the case the court will

not determine the question before it 'on the evidence on one

side, but will permit the other side iniediately to intro-

duce any evidence that may bear upon the question, so that

the whole facts relating to the particular question may be

before the court at once."

"Thus-to mention an analogous case-yhere the plain-

tiff proposed to put in evidence an account sigied by t1ie

defendant, and the defendant proposed to exclude thie

account, on the ground that it had been delivered to the

plaintiff, an attorney, in bis character of attorney for the

defendant, Erle, J., held that the defendant -was entitled

immediately to put in a letter, and call a witness to prove

that the accournt was so delivered, thouglh the plaintifis case

was not closed: Cleave v. Jones, Hereford Sunner Assizes,

1851. It nust be noticed, also, that the power to amenl

clearly does not extend to altering the charge in the indict-

ment from one offence to another offence. For instance, an

indictment for ' forging' could not be altered into an

indictment for 'uttering,' nor an indictment for 'stealing'

into an indictiment for ' obtaining by false pretenses.'"
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"Equally clear is it that the amendment ought not to be
made so to apply to a different transaction. Every offence,
however simple it may be, consists of a nunber of parti-

culars ; it must have tine, and place, and its coiponent

parts, all of which together constitute one individual

transaction. Now the real meaning of the clause is that,
provided you keep to the same identical transaction, you

may amend any such error as is mentioned in the clause as to

one or more of the particulars included in such transaction.

For instance, a burglary is charged in the house of James

Jones, in the parish of Winkill, and stealing the goods of

John Jeffs. The evidence shows that a burglary was com-

nitted in every respect as alleged, except that the goods

were the property of James Jeffs. There an anendment

would clearly be right. But suppose, instead of' such a

case, it was proposed to prove a burglary at another time,
at another place in another man's house, and the stealing of

other goods; this clearly would not be a case for anendnent.

The proper mode to consider the question is this : the grand

jury have had evidence of one transaction upon which they

found the bill; the case before the petty jury ought to be

contined to the saie transaction, but if it is, it nay turn

out that, either through insufficient investigation or other-

wise, the grand jury have been in error as to some particular

or other, and upon the trial the error is discovered. Now

this is just the case to which the clause applies. A civil-

case mnay afford an apt illustration. The plaintitff declared

on a promnissory note for £250, made by thce lefent,

dated the 9th of November, 1838, payable to the plaintitfs,
or their order, on (leiat (;l the defendant pleaded that he

did not niake the note : the plaintiffs proved on the trial a

joint aW l several promnissory note for £250, made by the

defendant avl Ais 'wife, dated the 6th of Novenber, pay-
able twvelve -months fer date, witlh interest. There was 110

proof of the existence of any other note. Although it was

objected that there was a material variance in the substan-

tial parts of the note, the date, the parties, and the period
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of its duration, it was held that the declaration vas properly
amended so as to make it correspond with the note pro-
duced ; for it was a mere misdescription, and it was just

the case in which the Legislature intended that the discre-
tionary power of amendment should be exercised: Beckett
v. Dutton, 7 M. &. W. 157."

" The following appear.to be the sort of variances which
are amendable. In an indictment for bigamy, a woman
described as a ' widow' who is proved to be unmarried : R.
v. Deeley, 1 Moo. 303; or as 'Ann Goodino,' where the
register described her as 'Sarah Ann Gooding ': R. v.
Gooding, Car. & M. 297. In an indictment for night poach-
ing describing a wood as 'The Old' Walk,' its real naine
being 'The Long Walk': R. v. Owen, 1 Moo. 118. In an
indictment for stealing 'a cow,' which was' a heifer'
Cooke's case, 1 Leach, 105; a sheep," which turned out to
be 'a lamb': R. v. Loom, 1 iMoo. 160; or 'ewe': R. v.
Puddifoot, 1 Moo. 247; 'a filly,' which was a 'mare': R. v.
Jones, 2 Russ. 364; 'a spade,' which turned out to be

the iron part without any handle : R. v. Stiles, 2 Russ. 316.
So in an indictmnent for a nuisance, by not repairing, or by
obstructing a highway, the termini of the highway inight
be amended. So where an indictment alleges a burglary,
or house-breaking, in the parish of St. Peter, in the county
of W., and it appears that only part of the parish is situated
in such county, the indictment niay be amended: R. v.
Brookes, Car. & M. 543; R. v. Jackson, 2 Russ. 49, 76."

" Such are some of the instances in which amendmsents
would clearly be 'i'ght, but it is easy to suggest othser cases

in which an amendment ought not to be inade. Suppose,
on the trial of an indictment for stealing a sheep, evidence

were given of stealing a cow, or vice versa, or on an indict-

ment for stealing geese it were proposed to prove stealing

fowls ; these are cases in which no amendment ought to be

made; it is impossible to conceive that the grand jury can

have made such a mistake, and the offence, though in law
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the sarne, and liable .to the same punishment, is obviously

as different as if it were different in law, and liable to a
different punishinent."

"Many decisions have been rendered by the courts in
civil cases as to the instances in which amendments ought
to be made, and some of the principles laid down in those
decisions may form a useful guide in questions arising

under this clause, and they are, therefore, here introduced."

" It bas been well laid down by a great judge, that the
fairest test of whether a defendant can be prejudiced by an
aimendment is this : 'Supposing the defendant cornes with

evidence that would enable him to meet the case as it stands
on the record unamended would the same enable hiin to
meet it as amended': per Rolfe, B., Cooke v. Stratford, 13
M. & W. 379. If whatever would be available as a de-

fence under the indictment, as it originally stood, would be
equally so after the alteration was made, and any evidence
the defendant might have would be equally applicable to
the indictment in the one forni as in the other, the amend-

nient would not be one by which the defendant could be
prejudiced in his defence, or in a matter material to the

merits: Gurford v. Bayley, 3 M. & G. 781. If the transac-
tion is not altered by the aniendinent, but remains precisely

the same, the aiendment ought to be allowed: Cooke v.

Stratford, 13 M. & W. 379. But if the anendnent would

substitute a· different transaction froni that alleged it
ought not to be imade: Perry v. Watts, 3 M. & G. 775;
Brashier v. Jackson, 6 M. & W. 549; and the court will
look at all the circunstances of the case to ascertain

whether the transaction w-ould be changed by the aniend-
ment. If the aniendment would render it necessary to
plead a different ylea the aiendiment ought not to be
matde: Perry v. Watts, 3 M. & G. 775 ; Brashier v. Jackson,
6 M. & W. 549."

" It was laid down in two cases of perjury, which were
tried soine years ago, that amendiments in criminal cases
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ought to be made sparingly under the 9 Geo. IV. c. 15;

R. v. Cooke, 7 C. & P. 559; R. v. Hewins, 9 C. & P. 786.
These cases occurred at a time when amendments in crim-

inal cases were looked upon with great disfavour; but the
opinion of the Legislature, evidenced by the Il & 12 V.

c. 46, s. 4, the 12 & 13 V. c. 45, s. 10, and the present

statute, clearly is in favour of amnendments being made in

all cases where the amendment is not -material to the
merits, and the prisoner is not prejudiced by it. In civil

suits, the 9 Geo. IV. c. 15, and the 3 & 4 Wm. IV. c. 42,
s. 23, being renedial acts, have always received a liberal

construction; Smith v. Brandran, 2 M. & G. 244; Snith

v. Knowlden, 2 M. & G. 561 ; Sainsbury v. Matthews,
4 M. & W. 343; and it has been held, that the fact of an

action being a harsh and oppressive proceeding on the part

of a landlórd, who was taking advantage of a forfeiture in

order to get possession of property on which the defendant

had laid out a large sum of money, was not a considera-

tion which ought to influence a judge against allowing an

amendment; for if the anendment did not prejudice the

defendant in his defence it ought to be allowed: Doe d.

Marriott v. Edwards, 5 B. & Ad. 1065...... "The

amendnent must be made in the course of the trial, and

certainly before the jury give their verdict, because the

trial is to proceed and the jury are to give their opinion

upon the anended record: per Alderson, B., Brashier v.

Jackson, 6 M. & W. 549. It would be better, indeed, in

ail cases to make it immediately before any further evi-

dence is given, and where the amendment is ordered in the

course of the case for the prosecution it certainly should

be made before the defence begins, for it is to the amended

record that the defence is to be made.)

In England the provision re-enacted in s. 725, ante,

applies to all amendmnents including those made in virtue

of the enactment re-produced in s. 629, ante; but it is

clear that the substitution of the words "as aforesaid " in

the said s. 725 of our Act for the words " under the provi-
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sions of this Act " in the English corresponding clause bas
the effect of rendering the enactment of s. 725 not appli-

cable to amendments made under the said s. 629, and that
in the case of such an amendment baving been made it
must so appear if a formal record has to be drawn up.

Sub-section 2 of s. 723 extends the power of amendment
to a very large extent. In practice, however, it may not be

acted upon frequently. If the indictment charges no

offence the courts will not replace the grand jury. And it
will not often happen that a case will come to trial before it
is discovered that the indictment is so defective that it
really charges no offence. Should that happen, all that
the counsel for the defence has to do, is not then to notice
the defect at all. If a verdict is given against his client
the objection will be open to him on arrest of judgment:
s. 733. The court, on that motion, will not have power to

make amendments of which no mention has been made
before the verdict.

Sub-section 5 of s. 723 makes the propriety of making

or refusing to make any such amendment a question for
the court: it does not seem clear how it could ever have
been a question for the jury.

The right to reserve a case upon such an amendment is
new. Any decision upon such a question was always held
not to be a question of law but one entirely in the discre-
tion of the judge.

Greaves, in 3 Russ. 324, has the following additional
remarks on the English statute:

"It has been well laid down by a very learned judge
(Byles, J., in R. v. Welton, 9 Cox, 297,) that a statute like
the 14 & 15 V. c. 100, should have a wide construction, and
should not be interpreted in favour of technical strictness,
and there are very strong reasons why a liberal construc-
tion should be made on such a statute. If a prisoner is
acquitted on the ground of a variance he may be again
more correctly indicted, and wherever this course is adopted
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the effect of an acquittal on such a variance is to put both

the prosecutor and prisoner to additional trouble and

expense. And in case where no fresh indictment is pre-
ferred the result is that the costs of the prosecution are

thrown away, and an offender, possibly a very notorious

one, escapes the punishment he deserves. n every case

where an acquittal takes place in consequence of a variance
the court may order a fresh indictment to be preferred, and

the prisoner to be detained in prison or admitted to bail

till it is tried, and it may be well for the court, where a

variance occurs, to consider whether the prisoner might not

fairly be presented with the option either of having the
amendment made or of being indicted anew in a better

form."

In R. v. Russel, i Moo. 356, the prisoner consented to a
sentence though he had been unlawfully convicted, and the

court sentenced him accordingly.

WHEN THE AMENDMENT MUST BE MADE.

It had been laid down in R. v. Rymes, 3 C. & K. 326,
that an amendment should not be allowed after the counsel
for the defence has addressed the jury, but this case is now
no authority, and an amendment may be allowed after the
prisoner's counsel has addressed the jury: R. v. Fullarton,
6 Cox, 194.

But it must be made before verdict : R. v. Frost, Dears.
474; R. v. Larkin, Dears. 365; R. v. Oliver, 13 Cox, 588.

"Upon full consideration," says Greaves, 3 Russ. 329,
< it seems that the verdict is the dividing line. Any one
familiar with criminal trials must have met with cases
where variances have not been discovered until just before
the verdict is given, and the only limit to the time for
amendment is in the words ' on the trial,' and the trial is
clearly continuing until the verdict, as the power to amend
is given 'whenever on the trial' there shall appear to be
any variance."
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Secs. 723-725 AMENDMENTS AT TRIAL.

" Before making an amendment the court should receive
all the evidence bearing upon the point; and as this is a
question to be determined by the court, but is not to be
left to the jury, the evidence bearing upon it which may
be in the possession of the -prisoner may be interposed
when the point arises in the course of the case for the
prosecution, and this is much the best course, as the court
is thereby enabled to disposd of the point at once; indeed,
it is now settled that in all cases, whether civil or criminal,
where a question is to be decided by the court, the proper
course is for the judge to receive the evidence on both
sides at once, and then to determine the question."

DECISIONS ON THE STATUTE.

The clause gives no power to amend the same identical
particular more than once, and the court will not amend an
amendment: R. v. Barnes, L. R. 1 C. C. R. 45.

And when an indictment is amended at the trial the
court of Crown cases reserved cannot consider it as it
originally stood, but only in its amended form: R. v. Prit-.
chard, L. & C. 34; R. v. Webster, L. & C. 77.

Under this statute, an amendnent in the name of the
owner of stolen property, by substituting a different owner
than the one alleged, may be made at the trial: R. v. Vin-
cent, 2 Den. 464; R. v. Senecal, 8 L. C. J. 287; see Cornwall
v. R., 33 U. C. Q. B. 106, and R. v. Jackson, 19 U. C. C. P.
280.

In R. v. Welton, 9 Cox, 297, the prisoner was charged
with throwing Annie Welton into the water with intent to
murder her; there being no proof of the name of the child
it was held by Byles, J., that the indictment might be
amended by striking out "Annie Welton " and inserting
"a certain female child whose name is to the jurors un-
known."

An indictment alleged that a footway led from a turn-
pike-road into the town of Gravesend, but the highway was
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a carriage way from the turnpike-road to the top of Orme

House Hill, and from thence to Gravesend it was a foot-

way, and the nuisance alleged was between the top of

Orme House Hill and Gravesend; it was held that the

indictment might be amended by substituting a description

of a footway running from Orme House Hill to Gravesend

as this appeared to be the very sort of case for which the

statute provides: R. v. Sturge, 3 E. & B. 734.

Where an indictinent for perjury alleged that the crime
was committed on a trial for burning a barn, and it was

proved that the actual charge was one of firing a stack of

barley, it was held that the words stack of barley might be

inserted instead of barn: R. v. Neville, 6 Cox, 69.

Where the indictment stated that the prisoner had coin-

mitted perjury at the hearing of a summons before the

magistrates charging a woman with being " drunk " where-

as the summons was really for being " drunk and

disorderly," the court held that it had power, under this

statute, to amend the indictment by adding the words "and

disorderly": R. v. Tymmns, 11 Cox, 645.

In an indictment for perjury the perjury was alleged to
have been committed at a petty sessions of the peace, at

Tiverton, in the county of Devon, before John Lane and

Samuel Garth, then respectively being justices of the peace

assigned to keep the peace in and for the said county, and

acting in and for the borough of Tiverton, in the said

county. It appeared by the proof that these gentlemen

were justices for the borough of Tiverton only, and were not

justices for the county. Blackburn, J., allowed the indict-
ment to be amended by striking out the words, the s«id

county, so as to make the averment be, "justices assigned

to keep the peace in and for, and acting in and for the

borough of Tiverton, in the said county." The court of

criminal appeal held that the judge had power so to amend:

R. v. Western, Il Cox, 93.

The secretary of a friendly society, of which A. B. and

others were the trustees, was charged with embezzling
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AMENDMENTS AT TRIAL.

money belonging to the society. In the indictment, the
property was laid as of " A. B. and others," without alleg-
ing that they were trustees of the society: held, that the
indictment might be amended by adding the words, "trus-
tees of: " R. v Marks, 10 Cox, 367 ; see R. v. Senecal, 8
L. C. J. 287.

The description of an Act of parliament in an indict-
ment nay be amended: R. v. Westley, Bell, 193.

In an indictment for larceny of property belonging to a
banking company the property was laid to be in the
manager of the bank; the banking business was carried on
by a joint-stock banking company, and there were more
than twenty partners or shareholders. The judge amended
the indictment by stating the property to be in " W. (one
of the partners) and others:" held, that this amendment
was right : R. v. Pritchard, L. & C. 34, 8 Cox, 461.

But an ainendment changing the offence charged to
another offence should not be allowed. Where-the prisoner
was indicted for a statutable felonious forgery, but the
evidence only sustained a forgery at common law, the
prosecutor was not allowed to amend the indictment by
striking out the word " feloniously," and thus convert a
charge of felony into one of misdemeanour: R. v. Wright,
2 F. & F. 320.

So upon an indictment for having carnal knowledge of
a girl between ten and twelve years of age, it appearing by
the proof that she was under ten, Maule, J., held that the
indictment could not be anended: R. v. Shott, 3 C. & K.
206.

The words " felonious " or " feloniously," if omitted,
can never be allowed to be inserted : 1 Russ, 935, note (a)
by Greaves. An anendment altering the nature or quality
of the offence charged cannot be allowed.

When an indictment against two bankrupts alleged
that they enibezzled a part of their personal estate to the'
value of £10-to wit, certain bank-notes and certain
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moneys, and it rather seemed that the money converted

was foreign msoney, it was held that " moneys " meant

English moneys, and the court refused to amend the indict-

ment: R. v. Davison, 7 Cox, 158. But Greaves is of

opinion that the case seems to be one in which an amend-

ment clearly might have been made: 3 Russ. 327.

An indictment alleged that the prisoner pretended that

he had served a certain order of affiliation on J. Bell; but

the evidence was, that the prisoner had said that lie had
left the order with the landlady at the Chesterfield Arms,
where Bell lodged, ie being out; it was held that this
variance was not amendable under the English statute, as
it was not a variance in the name or description of any

matter or thing named or described in the indictment: R
v. Bailey, 6 Cox, 29. But in Canada such a variance would

be amendable, being covered by the more general terms of

the statute.

A woman charged with the murder of lier husband was

described as " A., wife of J. O., late of ," the judge
ordered this to be amended by striking out the word " wife,"

and inserting the word " widow: R. v. Orchard, 8 C. & P.

565.

Where, in an indictment for false pretenses, the words

"with intent to defraud " are omitted, the indictment is bad,
and cannot be amended under this statute: per Lush, J.,
R. v. James, 12 Cox. 127. The form given in form F. F.

schedule one undar s. 611, ante, omits the words ' with

intent to defraud,

An indictment charged the prisoner with stealiiig nine-

teen shillings and sixpence. At the trial, it was objected

by tlie prisoner's counsel that there was no case, for the

evidence showed that if the prisoner was guilty of stealing

anaything it was of stealing a sovereign. Thereupon the

court amended the indictment by striking out the words

nineteen shillings and sixpence," and inserting in lieu thereof

"one sovereign." The jury found the prisoner guilty of
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stealing a sovereign: held, that the court had power to

amend under the 14 & 15 V. c. 100, s. 1 : R. v. Gumble,
12 Cox, 248.

The words " with intent to defraud " allowed to be struck

out of an indictment: R. v. Cronin, 36 U. C. Q. B. 342.

If an indictment for libel contains merely a general

allegation that the newspaper in which it appeared circu-

lated in the district of Montreal, an amendment for the

purpose of alleging publication in that District of the

special article complained of is not allowable: R. v. Hick-

son, 3 L. N. 139.

Where two or more names are laid in an indictment

under an alias dictumn, proof of one only will be sufficient:

R. v. Jacobs, 16 S. C. R. 433.

FoRM OF RECORD.

726. In making up the record of any conviction or acquittal on any

indictment it shall be sufficient to copy the indictment with the plea pleaded

thereto, without any formal caption or heading ; and the statement of the

arraignment and the proceedings subsequent thereto shall be entered of record

in the same manner as before the passing of this Act, subject to any such alter-

ations in the forms of such entry as are, from time to time, prescribed by any

rule or rules of the superior courts of. crininaljurisdiction respectively,-which

rules shal also apply to such inferior courts of criminal jurisdiction as are

therein designated. R. S. C. c. 174, s. 244.

There is no statutory enactnent, in England, corre-

sponding to this one, and there the caption has, yet, to be

entered of record immediately before the indictnent, when

the record has to be made up in form.

The record of judicial proceedings in criminal cases is

always, in the first instance, taken down by the clerk of

the court in the way of short entries made upon his docket,

or of endorsements upon papers filed, and the like. When

he has to make the extended record, or record proper,

resort is had to these docket entries, to the documents filed,

and to the several endorsernents upon them, which serve as

memoranda for him. The record, formally made up, is the

history or narration of the proceedings in the case, stating:
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lst. The court before which the inclictment was fouud,
and where and when holden.

2ndly. The grand jurors by whom it was found.

3rdly. The time and place where it vas found, and that
the indictment was found under oath.

( These three part iculars form the caption.)

4thly. The indictment.

5thly. The appearance or bringing in of the defendant
into court.

6thly. The arraignnent.

7thly. The plea.

8thly. The joinder in issue, or si militer.

9thly. The award of the jury process.

1.Othly. The verdict.

11thly. The allocutus, or asking of the defendant why
sentence should not be passed on him.

12thly. The sentence.

It is probably now only to prove autrefois acquit or
autrefois convict that it will be necessary to draw up a
formal recordas ss.694,695 and 743 take away the necessity
of so doing in the other cases where it could have been
wanted.

The necessity of a formal caption or heading to a made-
up record is taken away by section 726.

The caption of the indictinent is no part of the indict-
ment itself, but only the style or preamble thereto, the
formal history of the proceedings before the grand jury:
2 Hale, 165 ; 1 Starkie, Cr. Pl. 233. 2 Hawk. 349; 1 Chit.

325; Archbold, 37 ; 1 Bishop, Cr. Proc. 655.

The form of the caption is as follows:

Dominion of Canada.1 In the Court of Queen's Bench,
Province of Quebec. f Crown Side.

District of Quebec.-Be it remembered, that at a teru

of the Court of Queen's Bench, crown side, holden at the

PROCEDURE [Sec. '726



city of Quebec, in and for the said district of Quebec, on
the day of , (thefirst day of the terrn,) in
the year of our Lord , upon the oaths of (insert the
,na mes of the grand jurors) good and lawful men of the
said district, now here sworn and charged to inquire for
our Sovereign Lady the Queen, and for the body of the
said district, it is presented in the manner following, that
is to say : (this ends the caption).

Then the record continues to recite the indictment, etc.,
as follows, and by s. 726, mnay commence here:

District of Quebec.-The Jurors for our Lady the Queen
present, that John Jones, on the fifth day of June, in the
year of our Lord one thousand eight hundred and seventy,
wilfully and unlawfully did kill and murder one Patrick

Ray, whereupon the sheriff of the aforesaid district is com-

manded, that he omit not for any liberty in his bailiwiòk,
but that he take the said John Jones, if lie may be found

in his bailiwick, and him safely keep to answer to the
murder whereof he stands indicted. And afterwards, to

owit, at the same term of the said Court of Queen's Bench,
before the said Court of Queen's Bench, on the said

day of , in the said year of our Lord

here cometh the said John Jones under the custody of
William Brown, Esquire, sheriff of the district aforesaid

(in wFhose custody in the gaol of the district aforesaid, for

the cause aforesaid, lie had been before committed), being

brought to the bar here in his proper person by the said

sheriff, to whom he is here also comnitted. And lie, the

said John Jones, forthwith being demanded concerning the

premises in the said indictment above specified and charged

upon him, how he will acquit himself thereof, saith that
he is not guilty thereof, and therefore he puts himself upon
the country. And-the honourable George Irvine, Attorney-
General of our said Lady the Queen, who prosecutes for our
said Lady the Queen in this belialf, doth the like. There-
fore let a jury thereupon immediately corne before the said
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court of free and lawful men of the said district of Quebec,
by whom the truth of the matter may be the better known,
and who are, not of kin to the said John Jones, to recognize
upon their oath whether the said John Jones be guilty of
the offence in the indictment above specified or not guilty;
because, as well, the said George Irvine, who prosecutes for
our said Lady the Queen in this behalf, as the said John
Jones have. put themselves upon the said jury. And the

jurors of the said jury, by the sheriff for this purpose
empannelled and returned-to wit (naming the twelve)-
being called, come, who to speak the truth of and concerning
the premises being chosen,tried and sworn, upon their oath,
say that the said John Jones is guilty of the offence afore-
said on him above charged, in manner and form aforesaid
as by the said indictment is above supposed against hini.
And thereupon it is forthwith demanded of the said John
Jones, if he hath or knoweth anything to say why the said
court here ought not, upon the premises and verdict afore-
said to proceed to judgment against him; who nothing
further saith, unless he has before said. Whereupon, all
and singular the premises being seen and fully understood

by the said court here, it is considered and adjudged by the
said court here that the said John Jones be taken to the
common gaol of the said district of Quebec, from whence lie
came, and that he be taken from thence to the place of execu-

tiçn, on Friday, the day of , next ensuing,
arid there be hanged by the neck until he be dead ; and the
court orders and directs the said execution to be done on the
said John Jones in the manner provided by law.

If the defendant against whom an indictment lias been
found happen to be present in court, or in the custody of
the court, lie may at once be arraigned upon the indictmient
without previous process: 1 Chit. 338; Archbold, 78.

Then the record, when made up, instead of the words
" vhereupon the sheriff of the aforesaid district is coi-
manded," etc., as in the above form, must read "Where-
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upon, to wit, on the said day of , at the same

tern of the said Court of Queen's Bench, before the said

Court of Queen's Bench here comieth the said John Jones

under the custody of William Brown, Esquire, sheriff of

the district aforesaid (in whose custody, in-the gaol of the

district aforesaid, he stood before committed)," etc.

In the report of the case of Mansell v. R., Dears & B.

375, nay be seen a lengthy form of a record with all the

proceedings on the challenges of jurors; also in R. v. Fox,
10 Cax, 502; Whelan v. R.,. 28 U. C. Q. B. 2; Holloway

v. R., 2 Den. 289; and 4 Blacks. Appendix.

By s. 673 no formal adjournment need be entered.

in the case of Whelan v. R., cited supra, it was held in

Upper Canada that if, notwithstanding s. 52, c. 99, Con.

Stat. Can), (now s. 726 of this Code) a formal caption is

prefixed to the indictment this caption may be rejected if

it proves defective.

In R. v. Aylett, 6 A. & E. 247, note, and R. v. Marsh, 6

A. & E. 236, it was held that it is not necessary to name the

grand jurors in the caption.

JuRY RETIRING.

727. If the jury retire to consider their verdict they shall be kept under

the charge of an officer of the court in some private place, and no person other

than the officer of the court who has charge of them shall be permitted to

speak or to conmunicate in any way with any of the jury without the leave of

the court.

2. Diobedience to the directions of this section shall not affect the

validity of the proceedings: Provided that if such disobedience is discovered
before the verdict of the jury is returned the court, if it is of opinion that such

(iobedience has produced substantial mischief, nay discharge the jury and
direct a new jury to be sworn or empanelled during the sitting of the court, or
postpone the trial on such terms as justice, may require.

JURY UNABLE T AGREE.

728. If the court is satisfied that the jury are unable to agree upon their
verdiet, and that further detention would he useless, it may in its discretion
discharge them and direct a new jury to Ibe empanelled during the sittings
of the court, or may postone the trial on such terms as justice may require.

2. It hall not be lawful for any court to review the exercise of this dis-
cretion.
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PROCEEDINGS ON SUNDAL.

729. The taking of the verdict of the jury or otier proceeding of the
court shall not be invalid by reason of its happening on.Sunday.

See remûark', ante, under s. 675. S. 729 reinoves a

doubt that was raised in Winsor v. R., 10 Cox, 276 ; and R.
v. Cropper, 2 Moo. 18.

The closing of the term discharges the jury from giving
a verdict, and the defendant may be tried again: Newton's
Case, 13 Q. B. 716; 3 Wharton, 3168.

That a witness is not sufficiently advanced in years or

religiously instructed to understand the nature of an oath,
if found out only after the jury has been sworn, is no ground
for discharging a jury and ordering the trial to be post-

poned: R. v. Wade, 1 Moo. 86; R. v. Oulaghan, Jebb, 270.
The case of R. v. White, 1 Leach, 430, does not support the
summary given by the reporter.

JuIY DE VENTRE INSPICIENDO.

730. If sentence of death is passed upon any woman she may nove in

arrest of execution on the ground that she is pregnant. If such a motion is

made the court shall direct one or more registered medical practitioners to be

sworn to examine the woman in sorne private place, either together or succes.

sively, and to inquire whether she is with child of a quick child or not. If

upon the report of any of tlen it appears to the court that she is so with child

execution shall be anirested till she is delivered of a child, or until it is no longer

possible in the course of nature that she should be so delivered.

731. After the commencement of this Act no jury le ventre inspicioid>

shall be empanelled or sworn.

This is the law in Ireland, 39 & 40 V. c. 78, s. 13, with

the exception of the words " in some private place " which, it

seens, were thought necessary in Canada. The oath to be

administered to the medical practitioner or practitioners

in open court may be as follows:

" You swear that you will search and try the prisoner

at the bar whether she be with child of a quick child or

not, and thereof a true verdict give according to your skill

and understanding. So help you God." Quick with

child is having conceived; with quick child is when the

child is quickened: per Gurney, B., in R. v. Wycherley,
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8 C. & P. 262; see R. v. Russell, 1 Moo. 356, and the
reporter's note to R. v. Wycherley, ubi supra. S. 730
would seem to allow of the execution of a pregnant woman
if the child has not quickened. That construction no court
would give however. The law of England does not punish
feticide as a crime but it does not authorize it or legalise it.
As a jury of matrons always did, formerly, the medical
practitioner will always, when the woman is pregnant,
report that she is with child of a quick child. Enceinte
with a quicik child, or quick with child, mean the same
thing, says 2 Hale, 413. After the woman has been
delivered, or when the time within which in the course of
nature she should have been delivered, has elapsed she
nust be brought into court again to be sentenced de novo,
or that a day be fixed for her execution: 1 Hale, 368. She
could not, at common law, plead pregnancy a second time;
but under s. 730 it seems that it could now be done.

NOLLE PROSEQUL. (New).

732. The Attorney-General may, at any time after an indictment has
been found against any person for any offence, and before judgment is given

thereon, direct the officer of the court to make on the record an entry that the

proceedings are stayed by his direction, and on such entry .being made all such

proceedings shall be stayed accordingly.

2. The Attorney-General may delegate such power in any particular court

to any counsel nominated by him.

The words "Attorney-General" include the Solicitor-

General, s. 3.

On an indictment for a public nuisance or any offence of
a public nature, or in which the public have an interest, the
Attorney-General can proceed with the case if the private

prosecutor refuses or neglects to do so: R. v. Wood, 3 B. &
Ad. 657.

The Attorney-General may in his discretion, and should
as a general rule, not give such a direction at the request
of the defendant without hearing the private prosecutor, if
any there is: R. v. Allen, .B. & S. 850; 1 Chit. 479; see R.
v. Rowlands, 2 Den. 364.
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A rnolle prosequi does not operate as an acquittal, and a
fresh indictment may be preferred ; but it puts an end to
the indictment upon which it is fyled: R. v. Mitchell, 3 Cox,
93, and cases there cited. There is no plea of lis pendens
or autrefois arraigned allowed in criminal cases, and that
an indictment for the same offence is pending is no bar.
The court will see that the defendant is not punished twice
or unjustly harassed: see R. v. Sirois, 27 N. B. Rep. 610.

MOTION IN ARREST OF JUDGMENT.

733. If the jury find the accused guilty, or if the accused pleads guilty.
the judge presiding at the trial shall ask him whether he has anything to say
why sentence should not be passed upon him according to law ; but the
omission so to ask shall have no effect on the validity of the proceedings.

2. The accused may at any time before sentence move in arrest of judg-

ment on the ground that the indictment does not (after any amendment which
the court is willing to and has power to make) state any indictable offence.

3. The court may in its discretion either hear and determine the matter
during the same sittings or reserve the matter for the Court of Appeal as

herein provided. If the court decides in favour .of the accused, he shail be

discharged from that indictment. If no such motion is made, or if the court
decides against the accused upon such motion, the court may sentence the
accused during the sittings of the court, "or the court may in its discretion

discharge him on his own recognizance, or on that of such sureties as the court
thinks fit, or both, to appear and receive judgment at some future court or
when called upon. If sentence is not passed during the sitting, the judge of
any superior court before which the person so convicted afterwards appears or
is brought, or if he was convicted before a court of general or quarter sessions,
the court of general or quarter sessions at a subsequent sitting may pass

sentence upon him or direct him to be discharged.

4. When any sentence is passed upon any person after a trial had under

an order for changing the place of trial the court may, in its discretion, either

direct the sentence to be carried out at the place where the trial was had or

order the person sentenced to be removed to the place where his trialiwould

have been had but for such order, so that the sentence may be there carried

out.

Sections 743, et seq., provide for reserving a case for tlie

Court of Appeal. The court has no power to make any

amendment on a motion in arrest of judgment. S-s. 4

relates to a change of venue under s. 651.

The defendant, after conviction, may move at any time

in arrest of judgnent before the sentence is actually pro.
nounced upon him. This motion can be grounded only on
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some objection arising on the face of the record itself, and

no defect in the evidence; or irregularity at the trial, can be

urged at this stage of the proceedings But any want of

sufficient certainty in the indictment, as in the statement of

timue or place (where material), or of the facts and circum-

stances constituting the offence, by omitting to state or

not stating definitely anything requisite to constitute the

offence, or by omitting to negative any exception which

ought to have been negatived or otherwise, will be a ground

for arresting the judgment, if not amended before verdict

or cured by the verdict.

The court will, ex proprio mota, arrest the judgment,

even if the defendant omits to move for it, when it is

satisfied that the defendant has not been found guilty of

any offence in law. If a substantial ingredient of the

offence does not appear on the face of the indictment the

court will arrest the judgment: R. v. Carr, 26 L. C. J.

61. Judgment will also be arrested if the court does not

appear by the indictinent to have had jurisdiction over the

offence charged: 8th Crim. L. Coin. Report, 162; R. v.

Fraser, 1 Moo. 407 ; R. v. Lynch, 20 L. C. J. 187.

A party convicted of felony must be present in court, in

order to move in arrest of judgment; so a party convicted

of a misdemeanour unless his presence be dispensed with

at the discretion of the court: 1 Chit. 663; Cr. L. Com.

Rep. loc. cit.

If the judgment be arrested the indictment and all the

proceedings thereupon are set aside and judgment of

acquittal is given by the court, but such acquittal is no

bar to a fresh indictment: Archbold, 170; 8th Cr. L. Con.

Rep. 163; 3 Burn, 58.

Section 245, c. 174, R. S. C. as to formal defects cured by

verdict lias not been re-enacted.

When the verdict is quashed for informalities, or any
other grounds than the real merits of the case, the entry on

tie record should state it in these words, "and because it
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appears that the said indictnent is not sufficient (or as the

case nay be), therefore it is considered and adjudged that

the defendant go thereof without delay," so as to prevent a

plea of " autrefois acqait ": 1 Chit. 719.

See cases under next section.

JUDGMENT NOT TO BE ARRESTED FOR FOR31AL DEFECTS.

734. Tudgment, after verdict upon, an indictment for any offence "gaiN

this Act, shall not be stayed or reversed for want of a siniliter, nor by reao

that the jury process bas been awarded to a wrong officer, upon an msufficiellt

suggestion-nor for any misnomer or misdescription of the officer returning

such process, or of any of the jurors,-nor because any person has served upon)

the jury who was not returned as a juror by the sheriff or other officer-
and where the offence charged is an offence created by any statute, or sub)jecte:i

to a greater degree of punishment by any statute, the indictinent shall, aftr

verdict, be held sufficient, if it describes the offence in the words of the

statute creating the offence, or prescribing the punishment, although they ar,

disjunctively stated or appear to include more than one offence, or otherwi..

R. S. C. c. 174, s. 246. 7 Geo. IV. c. 64, s. 21 (Imp.).

.The repealed section applied to any indictable offence.

This one applies only to offences under the code.

See Heynann v. R., 12 Cox, 383, and R. v. Knight, 14

Cox, :31 as to aider by verdict and what defects are cure)l

by verdict : also Nash v. R., 9 Cox, 424.

Verdict will onlV cure defective statements. An abo.

lute and total omission in the indictnent is not curel h

verdict: R. v. Bradlaugh, 14 Cox, 68. See R. v. Montiiin.

aîîte, p. 677.

No amendment allowed after verdict: R. v. Oliver, 1:1

Cox, 5S8.

In an indictment for perjury, alleged to have been coII.

nitted in a certain cause, "wherein one Adrien Girardin,

of the Township of Kingsey, in the district of Arthabash,

trader, and Thomas Ling, of the sane place, farmer, r:,

dlefewlant." The omission of the words uas plintï in

the description of the plaintiff held fatal, and conviction

quashed: R. v. Ling. 5 Q. L. R. 3.59, 2 L. N. 410.

In an indictnent for obstructing an officer of excise

unler 27 & 28 V. c. 3: held, that the omission in the initie-

ment of the averment that at the time of the obstruction
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Sec. 7343 DEFECTS CURED BY VERDICT. 855

the officer was acting in the discharge of his duty under the

authority of the said statute was not a defect of substance,

but a formal error, which was cured by the verdict: Spel-

man v. R., 13 L. C. J. 154.

The defendant was indicted in the District of Beauhar-

nois for perjury committed in the District of Montreal, but

there was no avernent in the indictment that he'had been

apprehended or that he was in custody in the District of

Beauharnois at the tiine of finding the indictment: Heldi

bad, even after verdict: R. v. Lynch, 20 L. C. J. 187> 7 R. L.

553.

A defect such as the omission of the word "company,"

i, an indictment for embezzling money fromi the Grand

Trunk Railway Company of Canada is cured by verdict:

R. v. Foreman, 1 L. C. L. J. 70.

Defect in an indictiment cured by verdict: R. v. Stans-

feld, 8 L. N. 123; also in R. v. Stroulger, 16 Cox, 85.

An indictment too vague and too general in its language

is not cured by verdict: White v. R., 13 Cox, 318.

Tnder this clause, the tirst defect cured by verdict is the

want of a similiter. The simuiliter is the joinder in issue,

contained in the record (see ate, under s. 726 for form of

a record) in these words: "And , who prosecutes for-

our said Lady the Queen in this behalf, doth the like."

The second defect cured by verdict under this clause is

the wrongful award of the jury process upon an insufficient

suggestion. The jury process is usually directed to the

sheriff, but if oe of the parties represents that the sheriff is

interested, or Of kin to one of the parties, or in any wavy

disqualified to act in the case, an entry of this suggestion is

made on the back of the indictient first, and then on the

record, when it is made up formally; and then the jury

process is awarded to the coroner, if not disqualified, and if

disqualitied then to tivo elisors named by the court and

sworn, in which last case the return is final, and no challenge

to the array is allowed: Jervis, Coroners, 54; 1 Chit. 514;



Wharton, Law Lexicon, Verbo "elisors;" Archbold, 154.
By the above clause these formalities cannot be questioned
or investigated after verdict, and no misnomer or misde-
scription of the officer returning the process or of any of the

jurors can invalidate the verdict: see now s. 666, and
remarks thereunder; see s. 735, post.

This clause says thirdly that no motion in arrest of
judgment or writ of error will avail on the ground that
any person has served upon the jury who was not returned
as a juror by the sheriff or other officer: see Dovey v.
Hobson, 2 Marsh. 154; R. v. Brisebois, 15 S. C. R. 427.

The fourth and most important part of this section con-
sists in the words: " And where the offence charged is an
offence created by any statute, or subjected to a greater
degree of punishment by any statute, the indictinent shall,
after verdict, be held sufficient, if it describes the offence in
the words of the statute creating the offence, or prescribing
the punishnent, although they be disjunctively stated or
appear to include more than one offence, or otherwise ": set
ss. 611 to 626.

What is the meaning of these two last words " orth-
-wise," is not clear. "Although they be disjunctively stated
neans "although the words be disjunctively stated" as

unlawfully or maliciously " instead of " unlawfully and
mnaliciously."

The words " or appear to include more than one offence"
are not new law: see R. v. Ferguson, Dears. 427; R. v.
Heywood, L. & C. 451; and remarks under s. 626, <ute.

The words " subjected to a greater degree of punisli-
ment " mean greater than it was at common law.

The following decisions on the interpretation of the part

of this clause rendering valid, after verdict, indictinents
describing the offence in the words of the statute creating

it, or subjecting it to a greater degree of punishient, may

be usefully inserted here.
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DEFECTS CURED BY VERDICT.

In R. v. Larkin, Dears. 365, it was held that if an indict-

ment charging a felonious receiving of stolen goods does

not aver that the prisoner knew the goods to have been so

stolen, it is defective, and the defect is not cured by verdict.

An indictnent under 14 & 15 V. c. 100, s. 49, for pro-

curing the defilement of a girl by false pretenses, false

representations or other fraudulent means, did not set

out or allege what were the false pretenses, false repre-

sentations or other fraudulent means. The defendant,
having been found guilty, brought a writ of error on this

ground, and the conviction was quashed: Howard v. R.,
10 Cox, 54. See now, s. 616, ante.

In R. v. Warshaner, 1 Moo. 466, an indictment for hav-

ing inlawfully in possession five florins, was held sufficient

after verdict, though not showing what florins were and

their value, it being a foreign coin, as the indictment de-

scribed the offence in the words of the statute creating it.

After verdict defective averments in the second count

of an indictment are cured by reference to sufficient aver-

ments in the first count: R. v. Waverton, 2 Den. 340.

Formerly, if in an indictment for obtaining property by

false-pretenses it did not appear who was the owner of the

property so alleged to have been unlawfully obtained, the

defect was not cured by verdict, and notwithstanding the

above clause in such a case a conviction, upon a writ Of error,

would have been quashed ; R. v. Bullock, Dears. 653; Sill.

v. R., Dears. 132; R. v. Martin, 8 A. &. E. 481.

In R. v. Bowen, 13 Q. B. 790, the indictment was for

obtaining by false pretenses, and did not contain the word

"knowingly'' with "unlawfully " but the court held the

conviction good after verdict, as the indictinent was in the

words of the statute-: see Hamilton v. R., 9 Q. B. 271 and

R. v. Martin, 8 A. & E. 481.

But an indictnent for felony must always allege that

the act which forms the subject mnatter of the indictient
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was done feloniously; if an indictment for felony does not

contain the word " feloniously " it is bad, though in the

words of the statute creating the offence, and is not cured

by verdict: R. v. Gray, L. & C. 365.

If an indictment under s. 83 of the Larceny Act, c. 164,
R. S C., alleges the goods to have been "unlawfully

obtained, taken, and carried away, and that the receiver
knew them to have been unlawfully obtained " instead of

" unlawfully obtained by false pretenses " the indictment

is bad and not cured by verdict.: see R. v. Wilson, 2 Moo. 52.

An indictment under the same section charged that de-

fendant "unlawfully did receive goods which had been
unlawfully, and knowingly, and fraudulently obtained by

false pretenses with intent to defraud, as in this nount
before mentioned," but omitting to set out what the par-

ticular false pretenses were: held, that the objection, if at

any time valid, was cured by the verdict of guilty: R. v.

Goldsmith, 12 Cox, 479.

In R. v. Carr, 26 L. C. J. 61, the court quashed the

indictment on the ground of the omission therein of the

words " feloniously, wilfully, and of his malice afore-

thought," though the form given in the schedule of the

Procedure Act then in force for the offence created by the

clause under which the prisoner was indicted had not these

words.

There is a difference between an indictment wvhich is bad

for charging an act which as laid is no crime, and an

indictment which is bad for charging a crime defectively.

The latter may be aided by verdict, the former cannot: R.

v. Waters, 1 Den. 356; see a nte, renarks under s. 629.

When an indictment is quashed or judgnient upon it

arrested for insufficiency or illegality thereof, the court will

order that a new indictment be preferred against the

prisoner, and nay detain the prisoner in custoly therefor:

1 Bishop, Cr. Proc. 739; 2 Hale, 237 ; 2 Hawk. 514; R. v.

Turner, 1 Moo. 239; see Greaves' note in 3 Russ. 321.
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DEFECTS CURED BY VERDICT.

In R. v. Vandercomb, 2 Leach, 708, the jury, by the

direction of the court, acquitted the prisoners, as the charge

as laid against them had not been proved; but as it resulted

from the evidence adduced that another offence had been

committed by the prisoners, and as the grand jury were not

discharged, the prisoners were detained in custody in order

to have another indictinent preferred arainst them.

In R. v. Semple, -1 Leach, 420, the court quashed the

indictment, upon motion of the prisoner, upon the ground

of informality, but ordered the prisoner to be detained till

the next session: see also 1 Chit. 304.

So, upon a demurrer, if the defendant succeeds he only

obtains a little delay, for the judgment is that the indict-

ment be quashed, and the defendant will be detained in

custody until another accusation has been preferre4 against

him, except, of course, where the demurrer has established

that the defendant has not conmitted any legal offence

whatsoever, in which case he will be altogether discharged

from custody: 1 Chit. 442.

In R. v. Gilchrist,.2 Leach, 657, the prisoner was found

guilty of forgery, but, upon motion in arrest of judgment,

the court held that the indictment, being repugnant and

defective, the prisoner should be discharged from it, but

that as the objection went only to the form of the-indict-

ment, and not to the merits of the dase,-the prisoner should

be reimanded to prison until the end of the session to afford

the prosecutor an opportunity,if lh thought fit, of preferring

aiiother and better indictiment against hii : see also R. v.

Pelfryian, 2 Leach, 563.

in Arcbbold, page 166, it is said : Upon the delivery

of the verdict, if the defendant be thereby acquitted on the

merits, be is forever free aud discharged from that accusa-

tion, and is entitled to be immediately set at liberty, unless

there 1)e some other legal ground for his detention. If he

be acquitted froi sone defect in the proceedings, so that

the acquittal could not be plealed in bar of another indict-
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ment for the same offence, he may be detainedI to be indicted
afresh. So in 1 Chit. 649, and R. v. Knewland, 2 Leach,

721.

An indictment having been held bad on demurrer it was
quashed so that another indictnent rnight be preferred, not

that defendants be discharged: R. v. Tierney, 29 LT. C. Q. B.
181.

In R. v. Bulmer, Montreal, Nov., 1881, though the
indictment had been quashed on demurrer, the court ref used
to liberate the prisoner, and ordered his detention till the

following term.

In R. v. Woodhall, 12 Cox, 240, the verdict was held to
be illegal, but the prisoners were bound over to appear at a
future session.

CERTAIN OsssSIOS AS TO JunonS NOT FATAL.

735. No onission to observe the directions contained in any Act as
respects the qualification, selection, balloting or distribution of jurors, the

preparation of the jurors' book, the selecting of jury lists, the draftng panels
from the jury lists or the striking of special juries, shall be a ground for

impeaching any verdict, or shall be allowed for error upon appeal to be

brought upon any judgnent rendered in any criminal case. R. S. C. c. 174,
s. 247. (Anended in 1893.)

This is a statute of Upper Canada extended to all the
Dominion. This clause does not take away the right of
challenging the array.

A conviction, not by a special jury,.in cases where the
statute enacts that an offence shall be tried by special jury.
is a nullity: R. v. Kerr, 26 U. C. C. P. 214.

INSANITI.

736. Whenever it is given in evidence upon the trial of any person

charged with any indictable offence that such person was insane at the time

of the commission of such offence, and such person is acquitted, the jury shall

be required to find, specially, whether such person was insane at the tine of

the commission of such offence, and to declare whether he is acquitted by it on

account of such insaniity; and if it finds that such person was insane at the

time of committing such offence the court before which such trial is had shall

order such person to be kept in strict custody in such place and in such manner

as to the court seens fit, uîntil the pleasure of the Lieutenant-Governor is

known. R. S. C. c. 174, s. 252.
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Secs. 737-741] INSANITY. 861

737. If at any time after the indictment is found, and before the verdict

s given, it appears to the court that there is sufficient reason to doubt whether

the accused is then, on account of insanity, capable of conducting his defence,

the court may direct that an issue shall be tried whether the accused is or is

not then on account of insanity unfit to take his trial.

2. If such issue is directed before the accused is given in charge to a jury

for trial on the indictment such issue shall be tried by any twelve jurors. If

such issue is directed after the accused bas been given in charge to a jury for

trial on the indictment such jury shall be sworn to try this issue in addition to

that on which they are already sworn.

3. If the verdict on this issue is that the accused is not then unfit to take

his trial the arraignment or the trial shall proceed as if no such issue had been

directed. If the verdict is that he is unfit on account of insanity the court

shall order the accused to be kept in custody till the pleasure of the Lieutenant-

Governor of the province shall be known, and any plea pleaded shall be set

aside and the jury shall be discharged.

4. No such proceeding shall prevent the accused being afterwards tried on

such indictment. R. S. C. c. 174, s. 252.

73S. If any person before the passing of this Act, whether before or

after the first day of July, one thousand eight hundred and sixty-seven, was

acquitted of any such offence on the ground of insanity at the time of the

commission thereof, and bas been detained in custody as a dangerous person

by order of the court before which such person was tried, and still remains in

custodly, the Lientenant-Governor may make a like order for the safe custody

of such person during pleasure. R. S. C. c. 174, s. 254.

739. If any person charged with an offenceis brought before any court

to be discharged for want of prosecution, and such person appears to be insane,

the court shall orcder a jury to be empaneelled to try the sanity of such person,

and if the jury so enpanelled finds him insane the court shall order such

person to be kept in strict custody, in such place and in such manner as to the

court seems fit, until the pleasure of the Lieutenant-Governor is known.

R. S. C. c. 174, s. 256.

710. In all cases of insanity so found the Lieutenant-Governor may

make an order for the safe custody of the person so found to be insane, in such

place and in such nanner as to him seemis tit. R. S. C. c. 174, ss. 253 & 257.

741. The Lieutenant-Governor, upon such evidence of the insanity of

cny person imprisoned in any prison other than a penitentiary for an offence,

or imprisoned for safe custody charged with an offence, or imprisoned for not

tinding bail for good be-baviour or to keep the peace, as the Lieutenant-Governor

considers s-fficient, nay order the removal of such insane person to a place of

safe-keeping ; and such person shall remain there, or in such other place of

safe-keeping, as the Lieutenant-Governor froe time to time orders, until. his

complete or partial recovery is certified to the satisfaction of the Lieutenant-

Gove-mor, who may then order such insane person back to imprisonment, if

then liable thereto, or othervise to be dischar-ed. R. S. C. c. 174, s. 258.



It is said in 1 Russ. 29: see R. v. Keary, 14 Cox, 143:
"If a man in his sound memory commits a capital offence,
and before arraignment for it he becomes mad, he ought
not to be arraigned for it because he is not able to plead
to it witb that advice and caution that lie ougbt. And

if, after he bas pleaded, the prisoner becone mad he shall
not be tried, as lie cannot make his defence. If, after he
is tried and found guilty, lie loses his senses before judg.

ment, judgment shahl not be pronounced, and if after
judgment be becomes of non-sane memory execution shall

be stayed; for, peradventure, says the humanity of the

English law, had the prisoner been of sound memory he

might bave alleged something in stay of judgment or exe.

cution. And, by the common law, if it be doubtful
whether a criminal who at his trial is, in appearance, R

lunatic, be such in truth or not, the fact sliall be investi.

gated. And it appears that it mnay be tried by the jury

who are charged to try the indictment, or by an inquest of

office to be returned by the sheriff of the county wherein
the court sits, or, being a collateral issue, the fact may be

pleaded and replied to ore tenus, and a venire awarded
returnable instanter, in the nature of an inquest of office.

See, now, s-s. 2 of s. 737. And if it be found that the
party only feigns himself mad, and he refuses to answer or

plead, he would formerly bave been dealt with as one who

stood mute, but now a plea of not guilty may be entered."

The above sections on the procedure in the case of

insane prisoners are taken from the 39 & 40 Geo. I. c.
94, and the 3 & 4 V. c. 54.

Where, on a prisoner being brouglit up to plead, his

counsel states that he is insane, and a jury is sworn to try

whether he is so or not, the proper course is for the pri-

soner's counsel to begin the evidence on this issue, and

prove the insanity, as the sanity is always presumed: 11. .

Turton, 6 Cox, 385.

It has been seen, ante, under s. 668, that no peremp-

tory challenges are allowed on collateral issues.
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The jury may judge of the sanity or insanity of the
prisoner from bis demeanour in their presence witbout any
evidence : R. v. Goode, 7 A. & E. 536.

The jury are sworn as follows :-" You shall diligently
inquire and true presentment make for and on behalf of
our Sovereign Lady the Queen, whether A. B., the prisoner,
be insane or not, and a true verdict give according to the
best of your understanding ; so help you God."

If a prisoner has not, at the tine of his trial, from the
defect of bis faculties sufficient intelligence to understand
the nature of the proceedings against him, the jury ought
to find that he is not sane, and upon such finding lie may
be ordered to be kept in custody: R. v. Dyson, 7 C. & P.

305.

A grand jury have no right to ignore a bill against any

person on account of bis iusanity, either when the offence
was committed or at the time of preferring the bill, how-
ever clearly shown : R. v. Hodges, 8 C. & P. 195 ; 1 Russ.
32; Dickinson's Quarter Sessions, 476.

If at any stage of the trial it is thouglit that the pri-
soner has not sufficient intelligence to understand the nature
of the proceedings the jury should pass upon it under the
above s. 737 : R. v. Berry, 13 Cox, 189.
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PROCEDURE.

PART LII.

APPEAL.

742. An appeal from the verdict or judgment of- any court or judge

having jurisdiction in criminal cases, or of a magistrate proceeding under

section seven hundred and eighty-five, on the trial of any person for an

indictable offence, shall lie upon the application of such person, if convicted, to

the Court of Appeal in the cases hereinafter provided for, and in no others.

2. Whenever the judges of the Court of Appeal are unanimous in deciding

an appeal brought before the said court their decision shall be final. If any of

the judges dissent from the opinion of the majority an appeal shall lie froi

such decision to the Supreme Court of Canada as hereinafter provided.

WRIT oF Ennoa ABoLISHED-CAsEs RESERVED.

743. Vo proceedinsg in error shall be taken in any crimsinal case begutn afuer

the commencement of thi/s AÀct:

2. The court before which any accused person is tried may, either during

or after the trial, reserve any question of law arising either on the trial or on

any of the proceedings prelimiinary, subsequent, or incidental thereto, or arising

out of the direction of the judge, for the opinion of the Court of Appeal in

manner hereinafter provided.

3. Either the prosecutor or the accused may during the trial either orally or

in writing apply to the court to reserve any such question as aforesaid, and t1:

court, if it refuses so to reserve it, shail nevertheless take a note of such objection.

4. After a question is reserved the trial shall proceed as in other cases.

5. If the result is a conviction the court may in its discretion respite the

execution of the sentence or postpone sentence till the question reserved hi.

been decided, and §hall in its discretion commit the person convicted to prison

or admit him to bail with one or two sufficient sureties, in such sums as the

court thinks fit, to surrender at such time as the court directs.

6. If the question is reserved, a case shall be stated for the opinion of the

Court of Appeal.

Section 259 c. 174, R. S. C., is the repealed clause on

cases reserved.

Even in cases of misdemeanours, and where the prisons

was on bail before his trial, the court is not bound to admit

the prisoner to bail during the pendency of a reserved

case: R. v. Bird, 5 Cox, 11; see as to intermediate dffectt

of an appeal, s. 749, post.
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Sec-. 744-746] APPEAL-CASE RESERVED. 865

APPEAL WHEN A RESERVED CASE REFUSED. (Yew).

144. If the court refuses to reserve the question the party applying

maay, with the leave in writing of the Attorney-General, move the Court of

Appeal as hereinafter provided. The Attorney-General may in his discretion

give or refuse such leave.

2. The Attorney-General, or any person to whom such leave as aforesaid

is given, may on notice of motion to be given to the accused or prosecutor, as

the case may be, move the Court of Appeal for leave to appeal. The Court of

Appeal may upon the motion, and upon considering such evidence (if any) as

they think fit to require, grant or refuse such leave.

3. If leave to appeal is granted a case shall be stated for the opinion of

the Court of Appeal as if the question haad been reserved.

4. If the sentence is alleged to be one which could not by law be passeci,

either party may without leave, upon giving notice of motion to the other side,

move the Court of Appeal to pass a proper sentence.

5. If the court has arrested judgment, and refused to pass any sentence,

the prosecutor may without leave make such a motion.

EVIDENCE FOR COURT OF APPEAL.

745. On any appeal or application for a new trial the court before which

the trial was had shall, if it thinks necessary, or if the Court of Appeal so.

desires, send to the Court of Appeal a copy of the whole or of such part as may

be material of the evidence or the notes taken by the judge or presiding justice

at the trial. The Court of Appeal may, if oly t/e juidge's notes arc sent and it

consiler8 such notes defective, refer to such other eridence of what took place at

the triae as t may think, fit. The Court of Appeal may in its discretion send

back any case to the court by which it was stated to be amended or re-stated.

R, S. C. c. 174, s, 264.

PowERS OF COURT OF APPEAL.

746. Upon the hearing of any appeal under the powers hereinbefore

contained, the Court of Appeal may-

(a) confirm the ruling appealed from ; or

(b) if of opinion that the ruling was erroneous, and that there has been a
mis-trial in consequence, direct a new trial ; or

(c) if it considers the sentence erronaeus, or the arrest of judiinit er-oncous,
pss such a sentence as oug/ht to have been passed or set aside any sentence. passeda
by the coart below, and remait the case to the cuurt below ith a direction topass
the paoper sentnce ;; or

(d) if of opinion in a case in which the accused has been convicted that
the rualing was erroneous, and that the accused ought to have been acquitted,
direct that the accused shall be discharged, which order shall have ail the
effects of an acquittal ; or

() direct r new trial ; or

(f) niake such other order as justice requires: Provided t/at no conviction
shall be set aside ior any iea trial directed, although il appears that some evidence
':as iamproperly admitted or rejected, or that somaething not according to laie was
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donc at the trial or some misdirection giren, unless in the opinion of the Courst of
Apcal some substantial wrong or miscarriage wcas thereby occasioned on the trial :

Prorided that if the Court of Appeal is of opinion that any challenge for the
defence was improperly disallowed a sn trial shall bc granted.

2. If it appears to the Court of Appeal that such wrong or miscar riage affected
some count only cf the indictment the court may give separate directions as to each
coiunt and may pass sentence on any count uts/nffectel by such 2rong ormiscarriaq

w/hich stands good, er may remit the case to the court below wit// directions to pass
su/c// sentence as justice may require.

3. The order or direction of the Court of Appeal shall be certified under
the hand of the presiding ehief justice or senior puisne judge to the proper
oficer of the court before which the case was tried, and such order or direction
shall be carried into effect. R. S. C. c. 174, s. 263.

The words ''Court of Appeal" and "Attorney-General,"
defined, s. 3.

Writs of error are abolished in all the cases bequn after
the commencement of this Act.

Only the grounds upon which the Court of Appeal are
not unanimous are open to the appellant in a criminal
case before the Supreme Court: per Ritchie, C.J., R. v.
Cunningham, Cass. Dig. 107.

A case should not be reserved on frivolous grounds:
R. v. Ferguson, Dears. 427 ; R. v. Tew, Dears. 429.

The passages of the above sections 742, et seq., which

are in italies, are those where it is thought that the law is

either altered, extended, or settled on doubtful points.

As heretofore, no question of practice, or on points left

to the discretion of the judge, and only questions of law,

can be reserved by .the judge at the trial, or brought before

the Court of Appeal. The only exception to this rule is

contained in s-s. 5 of s. 723.

Section 783, post, which allows a judge to reserve his

final decision on questions raised at the trial of offences

under the code, applies now to all the Dominion. It

previously applied only to Ontario, but to all trials what-

ever. It seems to apply to all questions raised at the

trial, not only to questions of law.

Question whether there is sufficient evidence to support

charge cannot be reserved, being a question for the jury;
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whether there is any evidence is a question of law for the
judge: R. v. Lloyd, 19 0. R. 352.

The Imperial corresponding statute is Il & 12 V. c. 78.

The statute gives no jurisdiction to the court of crown

cases reserved to hear a case reserved on a judgment on a

demurrer. There must have been a trial and a conviction
to give jurisdiction to this court : R. v. Faderman, 1 Den.
565; R. v. Paxton, 2 L. C. L. J. 162.

If a prisoner pleads guilty to the charge alleged in the

indictm2ent no question of law can be reserved, as none eau

be said to have arisen on the trial: R. v. Clark, 10 Cox,
338. But that case is overruled by R. v. Brown, 16 Cox,
715, 24 Q. B. D. 357.

In R. v. Daoust, 9 L. C. J. 85, the defendant having

been found guilty of felony, a motion for a new trial had

been granted by Mr. Justice Mondelet At the next term
of the court the prosecutor moved to fix a day for this new

trial before Mr. Justice Aylwin, who then reserved for te

court of crown cases reserved the question whether a second

trial could be had in a case of felony. The Court held

that the question was properly reserved, and that the

statute gave them jurisdiction to decide it : 10 L. C. J.
221. It may be doubted whether they had jurisdiction

before the second trial and conviction, if a second con-

viction there had been.

A question raised in the court below by a motion in

arrest of judgment is a question arising on the trial, and

properly reserved : R. v. Martin, 1 Den. 398, 3 Cox, 447;
B. v. Carr, 26 L. C. J. 61 ; R. v. IDeery, 26 L. C. J. 129;
R. v. Corcoran, 26 U. C. C. P. 134.

The statute gives jurisdiction to the court of crown

cases reserved to take cognizance of defects apparent on
the face of the record when questions upon them have
been reserved at the trial: R. v. Webb, 1 Den. 338.

What a jury may say in recommending a prisoner

to mercy is not a matter upon which a case should be
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reserved. When the jury say guilty there is an end to

the matter ; that is the verdict, and a recommendation to
mercy is no part of the verdict: R. v. Trebilcock, Dears. &
B. 453.

The insufficiency of an indictment upon a motion to

quash is not a question that can be reserved: R. v. Gibson,
16 0. R. 704.

On a trial for murder the name of A. a juror on the

panel was called ; B. another juror on the same panel
appeared by mistake, answered to the name of A. and was

sworn as a juror. The prisoner was convicted and sen.

tenced to death. The next day this irregularity in the
jury was discovered, when the judge, being informed of it,
reserved the question as to the effect of the mistake on the

trial: held, by eight judges, against six that the conviction

must stand: R. v. Mellor, Dears. & B. 468. The judges

were divided on the question whether the court of crown

cases reserved bad jurisdiction over the case.

The court expects cases reserved to be submitted in a
complete form, and will ordinarily refuse to send back a
case for amendment; R. v. Holloway, 1 Den. 370.

A case may be reserved after the trial, and even after

the sessions of the court are over: ss. 743 and 753; R. v.
Brown, 16 Cox, 715, 24 Q.B.D. 357 ; R. v. Smith, 38 U. C.
Q. B. 218; R. v. Mellor, Dears. & B. 468; R. v. Whit.
church, 16 Cox, 743. If the judge who presided at the trial

is unable to send up the case reservec any judge of the

same court may do it: R. v. Featherstone, Dears. 369.

When the case reserved is upon the evidence the whole

of the evidence should not be made part of the case, but

merely the material facts established by the evidence: B.
v. Gibson, 16 0. R. 704.

New trial granted upon a case reserved: R. v. Brice,

15 Q. L. R. 147.
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The defendant must be present when a motion is made
by his counsel to reserve a case: R. v. Murphy, 17 Q. L.
R. 305.

If a counsel should think that any material point raised
at the trial has been omitted in the case it would be pro-
per for him to communicate with the judge who reserved
the case, and suggest any amendment that in bis judgment
may be necessary: R. v. Smith, Temple & Mews' Crim.
App. Cases, 214. Where a case reserved does not, in the
opinion of the counsel, fairly raise all the points that were
in issue, the proper course is to apply to the judge reserv-
ing to amend it: R. v. Smith, 1 Den. 510; see R. v. Win-
sor, 10 Cox, 276; R. v. Young, 14 Cox, 114.

The court will not send a case back for amendment on
the mere application of counsel, but will do so if on the
argument it appears that it is imperfectly stated : R. v.
Hilton, Bell, 20 ; R. v. Bourdeau, M. L. R. 7 Q. B. 176.
Where a case reserved bas been re-stated by order of the
court an application, supported by affidavit, to bave it
again re-stated will be refused. This court bas no juris-
diction to interfere compulsorily with the judge's exercise
of his discretion : R. v. Studd, 10 Cox, 258.

The court must deal with the case as it is stated, and
upon the evidence returned by the judge : R. v. Brummitt,
L. & C. 9; see, now, s. 745. The Court of Appeal may
now order the stenographer's notes to be sent up.

By the express words of the statute the court of crown
cases reserved bas its jurisdiction limited to the question
of law reserved and mentioned in the case sent up; it bas
no right to adjudicate on any other question: R. v. Tyree,
L. R. 1 C. C. R. 177; R. v. Blakemore, 2 Den. 410; R. v.
Smith, Temple and Mews' Cr. App. Cases 214; R. v. Shaw,
L. & C. 579.

So, in R. v. Overton, Car. & M. 655, on a crown case
reserved, it was beld that the judges will not allow the
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prisoner's counsel to argue objections that are apparent on

the face of the indictment unless they were reserved by

the judge, but will leave the prisoner to his writ of error.

The rule that a jury sbould not convict on the unsup-

ported evidence of an accomplice is a rule of practice only,
and not a rule of law, and questions of law only can be

reserved: R. v. Stubbs, Dears. 555, Warb. Lead. Cas. 12;

Contra, R. v. Smith, 38 U. C. Q. B. 218. But see later

case of R. v. Andrews, 12 0. R. 184.

The court of crown cases reserved cannot amend the

indictment : R. v. Garland, 11 Cox, 224. Where an

amendment, without which the indictment was bad, had

been improperly made at the trial, after verdict, this court

ordered the re;ord to be restored to its original state, and

a verdict of not guilty to be entered : R. v. Larkin, Dears.

365 ; see, now, s. 723, s-s. 5.

On the argument of a case reserved the counsel for the

defendant must begin: R. v. Gate Fulford, Dears. & B. 74.

On a motion for a new trial from a conviction for per-

jury : Eeld, that the trial (under s. 259 of the Procedure

Act, c. 174, R. S. C.) is not terminated until sentence is

rendered, and a " question which has arisen on the trial"

Zwhich arises on the trial) does not necessarily mean a

question that was raised at the trial, but extends to one

that took its rise at the trial, and therefore a point not

raised by the defence may be reserved by the court: R. v.

Bain, 23 L. C. J. 327.

No reserved case can be had where no conviction: R. v.

Lalanne, 3 L. N. 16.

It is not necessary that the prisoner be present at the

hearing of a reserved -ase : R. v. Glass, 21 L. C. J. 245;

see Be Sproule, 12 S. C. R. 140.

Where the prisoner bas been put on his trial on an

indictment containing six counts charging him with shoot-

ing with intent to murder, and was found guilty on the first
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count, which verdict was afterwards set aside on a reserved

case for insufficiency of that first count: held, that he could

-ot be tried again on the other counts, as they all referred

to the same act of shooting; prisoner discharged on plea of

autrefois acquit: R. v. Bulmer, 5 L. N. 92.

Held, that when a case reserved for the consideration of

the full court does not contain a quetion which, in the

opinion of the full court, it is essential to decide in connec-

tion with such case, it may be sent back for amendment:

R. v. Provost, M. L. R. 1 Q. B. 473.

A reserved case may be amended at the request of the

defendant duriug the argument thereon before the full

court, by adding the evidence taken at the trial: R. v. Ross,

M. L. B. 1 Q. B. 227.

If illegal evidence bas been allowed to go to the jury,

though without objection from the prisoner, the verdict must

be quashed if that evidence might bave affected the verdict,

though apart from it there is sufficient evidence to support

the verdict. The law on this in criminal cases is what it

was in civil cases before the Judicature Act. The case of

R. v. Ball, R. & R. 132, reviewed; R. v. Gibson, 16 Cox,

181. But now by s. 746 (f), it is expressly enacted that the

illegal admission or rejection of evidence is no ground to

set aside a verdict unless the Court of Appeal finds that

some substantial wrong has been occasioned thereby to the

defendant.

Challenging the array of the jury panel is not a matter

which can be reserved under C. S. U. C. c. 112 : R. v.

O'Rourke, 32 U. C. C. P. 388.

But otherwise, if the question is one relating to the

proper constitution of the petit jury: R. v. Kerr, 26 U. C.

C. P. 214.

The decision of the judge in directing certain jurors to

stand aside is a question of law hàising at the trial which

he can reserve: R. v. Pat teson, 36 U. C. Q. B. 129. But see
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R. v. Smith, 38 U. C. Q. B. 218; sec R. v. Mellor, Dears. &

B. 468, cited anté, and Morin v. B., 18 S. C. R. 407, and

cases there cited.

A police magistrate cannot reserve a case for the opinion

of a superior court, under C. S. JU. C. c. 112, as he is not

within the terms of that Act: R. v.-Richardson, 8 0. R. 651;
sec ss. 742 and 900.

Challenge to the array is a question of law arising on

the trial which may be reserved. If Crown demurs to the
challenge, and judgment on demurrer is given, it becomes a

matter of record and cannot be reserved: R. v. Plante,
7 Man. L. R. 537.

NEW TRIAL. (Ncw).

747. After the conviction of any person for (ny indictable offence the

court before which the trial takes place may, either during the sitting or after.

wards, give leave to the person convicted to apply to the Court of Appeal for

a new trial on the ground that the verdict was against the weight of evidence,

The Court of Appeal may, upon hearing such motion, direct a newv trial if it

thinks fit.

2. In the case of a trial before a Court of General or Quarter Sessions such

leave may be given, during or at the end of the session, by the judge or other

person who presided at the trial.

Under this clause a condition precedent .to any appli.

cation for a new trial in all offences whatever is the )er.

mission of the court before which the conviction took place,
and, that permission being obtained, the Court of Appeal

grants or rejects the application as it thinks proper: s.

745 applies to applications for new trials. No new trial is

allowed to the crown. The only ground for the application

mentioned in this section is that the verdict was against

the weight of evidence. The application to the court

before which the trial took place may be made during the

sitting of the court or afteru-ards. The rule heretofore las

been that the defendant or defendants must be present in

court when the motion is made for a new trial, unless

some special ground be laid for dispensing witl the rule:

R. v. Caudwell, 2 Den., note a, 372, 1 Chit. 658; B. v.

Parkinson, 2 Den. 459 ; R. v. Fraser, 14 L. C. J. 245; B.
v. Hollingberry, 4 B. & C. 329.
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See R. v. Duncan, 7 Q. B. D. 198, Warb. Lead. Cas.
260, and cases there cited as to practice in England on

new trials.

NEw TRIAL BY ORDER OF THE MINISTER OF JUSTICE (New).

748. If upon any application for the mercy of the Crown on behalf of

ansy person convicted of an indictable offence, the Minister of Justice enter-

tains a doubt whether such person ought to have been convicted, he muay,

instead of advising Her Majesty to remit or connute the sentence, after such

inquiry as he thinks proper, by an order in writing direct a newv trial at such

tisse and before suc/h court as he may think proper.

This is new. It virtually gives an appeal from the

courts to the Minister of Justice. The sentence, if for

imprisonment, is not suspended by the order of the
Minister of Justice under this clause, nor is provision made

to admit the person convicted to bail.

INTERMEDIATE EFFECTS OF APPEAL. (New).

749. The sentence of a court shall not; be suspended by reason of any

aippeal, uînless the court expressly so directs, except where the sentence is that

the accsused suffer death, or whipping. Tie production of a certificate fron

the officer of the court that a question has been reserved, or that leave has been

given to apply for a new trial, or of a certificate from the Attorney-General

that he ias given leave to move the Court of Appeal, or of a certificate from

the Minister of Justice that he has directed a new trial, shall be a sufficient

warrant to suspend the execution of sny sentence of death or whipping.

2. In all cases it shall be in the discretion of the Court of Appeal in

directing a new trial to order the accused to be admitted to bail.

Sub-section 2, it seems, applies as vell to new trials

ordered under s. 746 as to new trials under s. 747.

APPEAL TO SUPREME COURT.

750. Any person convicted of any indictable offence, whose conviction

sas been affirmed on an appeal taken under section seven hundred and forty-two,

may atppeal to the Supreme Court of Canada against the affirmance of such con-

viction; and the Supreme Court of Canada shall make such rule or order

thereon, either in affirmance of the conviction or for granting a new trial, or

otherwise, or for granting or refusing such application, as the justice of the

case requires, and shall make all other necessary rules and orders for carrying

ssch rule or order into effect : Provided that no such appeal can be taken if

the Court of Appeal is unanimous in affirming the conviction, nor unless

notice of appeal in writing has been served on the Attorney-Genaeral within

fifteen days after such affirmance or such further time as may be allowed by
the Supreme Court of Canada or a judge thereof.

2. Unless such appeal is brought on for hearing by the appellant at the

session of the Supreme Court during vhich suci affirmuance takes place, or the
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session next thereafter if the said court is not then in session, the appeal shal

be held to have been abandoned, unless otherwise ordered by the Supreme

Court or a judge thereof.

3. The judgment of the Supreme Court shall, in all cases, be final and

conclusive. 50-51 V. c. 50, s. 1.

See R. v. Cunningham, Cass. Dig. 107, and Amer v.

The Queen, 2 S. C. R. 592.

No APPEA.S TO PRIVY COUNCIL.

751. Notwithstanding any royal prerogative, or anything contained in

The Interpretation Act or in The Siprremie and Excherter Courts Act, no appeal

shall be brought in any criminal case from any judgment or order of any court

in Canada to any court of appeal or authority, by which in the United

Kingdom appeals or petitions to fier Majesty in Council may be heard. 51 V.

c. 43, s. 1.

The Privy Council has not had to pass yet on the
constitutionality of this clause.

PART LIII.

SPECIAL PROVISIONS.

752. Whenever any person in custody clrge? iith n rnictable i

has taken proceedings before a judge or criminal court having jurisdiction in

the prernises by way of cerftorri, h«rbets corrpes or otherwise, to havt the

legality of his imprisonment inquired into, such judge or court may, ith or

without determining the question, imake an order for the further detention of

the person atccused, and direct the judge or justice under whose warrant he M

in custody, or any other judge or justice, to take any proceedings, hear 'uch

evidence, or do such further act as in the opinion of the court or judge marry

best further the ends of justice.

It is not clear what this enactment is intended for. It

seenis to be out of place where it stands in the Act.

DECISION WAY BE RESERVED.

753. Any judge or other person presiding at the sittings of a court at

which any -person is tried for an i ndictable offence culer this Act, whether he

is the jurdge of such court or is appointed by commission or otherwise to hold

such sittings, may reserve the giving of his final decision on questions raised
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at the trial; and his decision, whenever given, shall be considered as if given

at the time of the trial. R. S. C. c. 174, s. 269.

This, by the repealed clause, applied only to Ontario.
The words "under this Act" are new.

PRACTICE IN ONTARIO.

754. The practice and procedure in all criminal cases and matters in the

High Court of Justice of Ontario vhich are not provide<l for in this Act, shall

be the same as the practice and procedure in similar cases and matters

/ieretoforc. R. S. C. c. 174, s. 270.

It is not clear why a similar enactnent for all the
provinces has been left out, thouglh Parliament undoubt-

edly had grave reasons for it.

COURTS IN ONTARIO.

755. If any general commission for the holding of a court of assize and

nisi prius, oyer and terminer or general gaol delivery is issued by the Governor-

General for any county or district in the province of Ontario, such commission

shall contain the nanes of the justices of the Supreme Court of Judicature for

Ontario, and may also contain the names of the judges of any of the county

courts in Ontario, and of any of Her Majesty's counsel learned in the law

duly appointed for the province of Upper Canada, or for the province of

Ontario, and if any such commission is for a provisional judicial district such

commission may contain the name of the judge of the district court of the said

district.

2. The said courts shall be presided over by one of the justices of the said

Supreme Court, or in their absence by one of such county court judges or by

one of such counsel, or in the case of any such district by the judge of such

district court. R. S. C. c. 174, s. 271.

756. It shall not be necessary for any court of General Sessions in the

province of Ontario to deliver the gaol of all prisoners who are confined upon

charges of theft, but the court may leave any such cases to be tried at the next

court of oyer and terminer and general gaol delivery, if, by reason of the

difficulty or importance of the case, or for any other cause, it appears to it

proper so to do. R. S. C. c. 174, s. 272.

757. If any person is prosecuted in any division of the High Court of

Justice for Ontario for any isdictable offence, by information there filed, or by

indictment there found or removed into such court, and appears therein in term

tine in personor, in case of a corporation, by attorney, to answer to such infor-

mation or indictment, such defendant, upon being charged therewith, shall not

imnparl to a following term, but shall plead or demir thereto within four days

froum the time of his appearance ; and in default of his pleading or demourring

within four days as aforesaid judgnent may be entered against such defenldant

for want of a plea. R. S. C. c. 174, s. 273.

758. If such defendant appears to such information or indictment by
attorney, he shall not imparl to a following term,. but a rule, requiring himu to



plead, may forthwith be given and served, and a plea to such information or

indictment may be enforced, or judgment in default may be entered in the

same muanner as might have been done formnerly in cases in which the defend.

ant had appeared to such information or indictnent by attorney in a previous

tern; but the court, or any judge thereof, upon sufficient cause shown for that

purpose, may allow further tine for such defendant to plead or demur to such

information or indictment. R. S. C. c. 174, s. 274.

759. If any prosecution for au inlicteble offence, instituted by the

Attorney-General for Ontario in the said court, is not brought to trial 1iithin

twelve months next after the plea of not guilty has been pleaded thereto, the

court in wbich such prosecution is depending, upon application made on behalf

of any defendant in such prosecution of which application twenty days'

previous notice'sFhall be given to such Attorney-General, may make an order

authorizing such defendant to bring ·on the trial of such prosecution; and

thereupon such defendant may bring on such trial accordingly unless a nollc

proseqji is entered to such prosecution. R. S. C. c. 174, s. 275.

The necessitv of these last three sections is not clear.
They applied heretofore only to misdemeanours.

SPECIAL PRovISiOxs FOR NOVA SCoTiA.

760. In the province of Nova Scotia a calendar of the crininal cases

shall be sent by the clerk of the Crown to the grand jury in each teru, together

with the depositions taken in eceh case and the naies of the different witnesses,

and the indictmsents shall not be "made out, except in Halifax, until the grand

jury so directs. R. S. C. c. 174, s. 276.

761. A judge of the Supreme Court of Nova Scotia may sentence cn.

vietcd crinlinals on any day of the sittings at Halifax, as well as .in tern tise.
R. S. C. c. 174, s. 277.
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PART LIV.

SPEEDY TRIALS OF INDICTABLE OFFENCES.

762. The provisions of this part do not apply to the North-West Terri-

tories or the district of Keewatin. 52 V. c. 47, s. 3.

763. In this part, unless the context otherwise requires,-

(a) the expression " judge" means and includes,-

(i) in the province of Ontario. any judge of a county court, junior
judge or deputy judge authorized to act as chairman of the General
Sessions of the Peace, and also the judges of the provisional districts of
Algona and Thunder Bay, and the judge of the district court of Muskoka

and Parry Sound, authorized tespectively to act as chairmuan of the
General Sessions- of the Peace;

(ii) in the province of Quebec, in any district wherein there is a
judge of the sessions, such judge of sessions and in any district wherein
there is no judge of sessions but wherein there is a district magistrate,
such district magistrate, and in any district wherein there is neither a
judge of sessions nor a district magistrate, the sheriff of such district ;

(iii) in each of the provinces of Nova Scotia, New Brunswick and
Prince Edward Island, any judge of a county court;

(iv) in the province of Manitoba the chief justice, or a puisne judge
of the Court of Queen's Bench, or any judge of a county court;

(v) in the province of British Columbia the chief justice or a puisne
judge of the Supreme Court, or any judge of a county court;

(b) the expression " county attorney" or " clerk of the peace " includes in

the provinces of Nova Scotia, New Brunswick and Prince Edward Island, any

clerk of a county court, and in the province of Manitoba, any Crown attorney,
the prothonotary of the Court of Queen's Bench, and any deputy prothonotary

thereof, any deputy clerk of the peace, and the deputy clerk of the Crown and

pleas for any district in the said province. 52V. c. 47, s. 2. • .

764. The judge sitting on any trial under this part, for all the purposes
theredi and proceedings connected therewith or relating thereto, shall be a
court of record, and in every province of Canada, except the province of

Quebec, such court shall be called " The County Court Judge's Criminal
Court" of the county or union of counties or judicial district in which the same
is heP.

2. The record in any such case shall be filed among the records of the,
court over which the judge presides, and as part of such records. 52 V. c. 47,

s4.

765. Every person committed to gaol for trial on a charge of being

guilty of any of the offences îchich are omentioned in section fire hundred and



ihirty-nine as beinf withini thej(ris(licti;t nof the ieral s-r Quarter Sessions of th,

Peace, may, with his own consent (of which consent an entry shall then be made

of record), and subject to the provisions herein, be tried in any province under

the following provisions out of sessions and out of the regnlar term or sittings

of the court, whether the court before which, but for such consent, the said

person would be triable for the offence charged, or the grand jury thereof, is or

is not then in session, and if such person is convicted he may be sentenced bv

the j udge. 52 V. c. 47, s. 5.

766. Every sheriff shall, within twenty-four hours after any prisoner

charged as aforesaid is comnitted to gaol for trial, notify the judge in writing

that such prisoner is so confined, stating his name and the nature of the charge

preferred against him, whereupon, with as little delay as possible, such judge

shall cause the prisoner to be brought before hin. 52 V. c. 47, s. 6.

767. The judge, upon having obtained the depositions on which the

prisoner was so connmitted, shall state to him,

(a).that he is charged with the offence, describing it;

(b) that he has the option to be forthwith tried before such judge without

the intervention of a jury, or to remain in custody or under bail, as the court

decides, to be tred in the ordinary way by the court having criminal juri.÷

diction.

2. If the prisoner denands a trial by jury the judge shall remand hin to

gaol ; but if he consents to be tried by the judge without a jury the county

solicitor, clerk of the peace or other prosecuting officer shall prefer the charge

against him for which be has been committed for trial, and if, upon being

arraigned upon the charge, the prisoner pleads guilty, the prcsecuting officer

shall draw up a record as nearly as may be in one of the forms MM or NN in

schedule one to this Act; such plea siall be entered on the record, and the

judge shall pass the sentence of the law on such prisoner, which shall lve the

saine force and effect as if passed by any court having jurisdiction to try the

offence in the ordinary way. 52 V. c. 47, s. 6.

MM.-(S'ction 767).

FORM OF RECORD WHEN THE PRISONER PLEADS NOT

GUILTY.

Canada,
Province of
County of .

Be it remembered that A. B. being a prisoner in the gaol of

the said county, committed for trial on a charge of having

on day of , in the year , stolen, etc.,

(one coie, the property of C. D., or as the case imay be, statiig brki.y

the ofence) and having been brouglt before me (describei, the j11d.,1)

on the day of in the year

and asked by me if he consented to be tried before me without
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the intervention of a jury, consented to be so tried; and that

upon the day of , in the year , the said

A. B., being again brought before me for trial, and declaring

himnself ready, was arraigned upon the said charge and pleaded

not guilty; and after hearing the e'vidence aàduced, as well in

support of the said charge as for the prisoner's defence (or as the

cose wîa y he). I find him to be guilty of the offence with which lie

is charged as aforesaid, and I accordingly sentence him to (here

insert sueh sentence as the lau- allomes and the.Judqe thinks right), (or

I find him not guilty of the offence with which lie is charged,

and discharge him accordingiy).

Witness my iand at , in the county of

this day of , in the year

O. K.,
,Jud'e.

NN.-(Stction 767).

FORM OF RECORD WHEN THE PRISONER PLEADS GUILTY.

Canada, )
Province of
County of •J

Be it* remembered that A. B. being a prisoner in the gaol of

the said county, on a charge of having on the day of

in the year , stolen, etc., (one cowe, the pro-

perty qf C. D., or as the case may le, statiny briefly le fence),
and being brought before me (descrile the judge) on the

day of , in the year , and asked by me if he

consented to be tried before me without the intervention of a

jury, consented to be so tried; and that the said A. B: being

then arraigned upon the said charge, lie pleaded guilty thereof,

w'hereupon I sentenced the said A. B. to (here insert such sentence

as the laui allou-s and the judqe thinlks right).

Witness my hand this day 'of , in the

O. K.,

J1il'ye.
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76S. If one of two or more prisoners charged with the same offence

demands a trial by jury, and the other or others consent to be tried by the
judge without a jury, the judge, in his discretion, may remand all the said
prisoners to gaol to await trial by a jury. 52 V. c. 47, s. 8.

769. If under Part LV. (bec. 782), or Part LVI. (sec. 809), any person

has been asked to elect whether he would be tried by the magistrate or justices

of the peace, as the case may be, or before a jury, and he bas elected to be tried
before a jury, and if such election is stated in the warrant of committal for
trial, the sheriff and judge shall not be required to take the proceedings directed
by this part. 52 V. c. 47, s. 9.

2. But if such person, after his said election to be tried by a jury, bas been

committed for trial he may, at any time before the regular tern or sittings of

the court at which such trial by jury would take place, notify the sheriff that
he desires to re-elect ; whereupon it shall be the duty of the sheriff to proceed

as directed by section seven hundred and sixty-six, and thereafter the person
so conmitted shall be proceeded against as if his said election in the first

instance had not been made. 53 V. c. 37, s. 30.

770. Proceedings under this part commenced before .any judge mnay,
where such iudge is for any reason unable to act, be continued before any

other judge competent to try prisoners under this part in the saie judicial

district, and such last mentioned judge shall have the same powers with
respect to such proceedings as if such proceedings bad been commenced hefore

him, and may cause such portion of the proceedings to be repeated hefore him

as he shall deem necessary. 53 V. c. 37, s. 30.

771. If, on the trial under Part LV. (sec. 782), or Part LVI. (sec. 809),
of this Act of any person charged with any offence triable under the provisions

of this part, the magistrate or justices of the peace decide not to try the samie

summarily, but commit such person for trial, such person May afterwards, with
his own consent, be tried under the provisions of this part. 52V. c. 47, s. 10.

772. If the prisoner upon being so arraigned and consenting as aforesaid

pleads not guilty the judge shall appoint an early day, or the same day, for his

trial, and the county attorney or clerk of the peace shall subpcena the witnesses

named in the depositions, or such of themn and such other witnesses as he thinks

requisite to prove the charge, to attend at the time appointed for such trial,

and the judge may proceed to try such prisoner, and if he be found guilty

sentence shall be passed as hereinbefore mentioned ; but if he be found not

guilty the judge shall immediately discharge him from custody, so far as

respects.the charge in question. 52 V. c. 47, s. 11.

773. The county -attorney or clerk of the peace or other prdsecuting

officer may, with the consent of the judge, prefer against the prisoner a charge

or charges for any offence or offences for which he may be tried under the

provisions of this part other than the charge or charges for which he has been

committed to gaol for trial, although such charge or charges do not appear or

are not mentioned in the depositions upon which the prisoner was sO com-

mitted. 52 V. c. 47, s. 12.
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774. The judge shall, in any case tried before him, have the saine power

as to acquitting or convicting, or convicting of any other offence than that

charged, as a jury would have in case the prisoner were tried at a sitting of

any court mentioned in this part, and may render any verdict which may be

rendered by a jury upon a trial at a sitting of any such court. 52 V. c. 47,
s. 13.

775. If a prisoner elects to be tried by the judge without the interven-

tion of a jury the judge may , in his discretion, admit him to bail to appear for

his trial, and extend the bail, from time to time, in case the court be adjourned

or there is any other reason therefor; and such bail may be entered into and.

perfected before the clerk. 52 V. c. 47, s. 14.

776. If a prisoner elects to be tried by a jury the judge may, instead of

remanding him to gaol, admit him to bail, to appear for trial at such time and

place and before such court as is determined upon, and such bail may be

entered into and perfected before the clerk. 52 V. c. 47, s. 15.

7'7. The judge may adjourn any trial from time to time until finally

terminated. 52 V. c. 47, s. 16.

77S. The judge shall have all powers of amendment which any court

mentioned in this part would have if the trial was before such court. 52 V..

c. 47, s. 17.

779. Any recognizance taken under section five hundred and ninety-

eight of this Act, for the purpose of binding a prosecutor or a witness, shall, if

the person committed for trial elects to be tried under the provisions of this

part, be obligatory on each of the persons bound thereby, as to all things

therein mentioned with reference to the trial by the judge under this part, as if

such recognizance had been originally entered into for the doing of such things

with reference to such trial : Provided, that at least forty-eight hours' notice in

writing shall be given, either personally or by leaving the same at the place of

residence of the persons bound by such recognizance as therein described, to

appear before the judge at the place where such trial is to be had. 53 V. c. 37,

s. 29.

7S6. Every witness, whether on behalf of the prisoner or against him;
duly summoned or subpœnaed to attend and give evidence before such judge,
sitting on any such trial, on the day appointed for the same, shall be bound to
attend and remain in attendance throughout the trial; and if he fails so to
attend he shall be held guilty of contempt of court, and may be proceeded
against therefor accordingly. 52 V. c. 47, s. 18.

7S1. Upon proof to the satisfaction of the judge of the service of sub-
pena upon any witness who fails to attend before him, as required by such
subpæena, and upon such judge being satisfied that the presence of such witness
before him is indispensable to the ends of justice, he may, by bis warrant,
cause the said witness to be apprehended and forthwith brought before him to
give evidence as required by such subpena, and to answer for bis disregard of
the sane ; and such witness may be detained on such warrant before the said
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judge, or in the comnmon gaol, with a view to secure his presence as a witness;

or, in the discretion of the judge, such witness may be released on recogni.

zance with or without sureties, conditioned for his appearance to give evidence

as therein mentioned, and to answer for his default in not attending upon the

said subpSna, as for a contempt ; and the judge may, in a summary manner,
enamine into and dispose of the charge of contempt against the said witness

who, if found guilty thereof, may be fined or imprisoned, or both, such fine not
to exceed one hundred dollars, and such imprisonment tobe in the common

gnol, with or without hard labour, and not to exceed the term of ninety days,
and he may also be ordered to pay the costs incident to the executiou of suci

varrant a«d of his detletion in custody.

2. Such warrant may be in the form OO and the conviction for content

in the form PP in schedule one to this Act, and the same shall be autherity to

the persons and officers therein required to act to do as therein they are respee.

.tively directed. 52 V. c. 47, s. 19.

The words in italies in s. 781 are new.

OO.-(Section 781.)

WARRANT TO APPREHEND WITNESS.

Canada,

Province of $
County of

To alrr any of the constables and other peace officers in

the said county of

Whereas it having been made to appear before me, that E. F.,

of , in the said county of , was likely to give

material evidence on behalf of the prosecution (or defence, as the

case may be) on the trial of a certain charge of (as theft, or as the

ese miay ie), against A. B., and that the said E. F. was duly

subpenaed (or bound under recognizance) to appear on the

day of , in the year , at , in the said

county at o'clock (forenoon or afternoon, as the case way le),

before me, to testify what he knows concerning the said charge

against the said A. B.

And whereas proof has this day been made before me, upon

oath of such subpoena having been duly served upon the said

E. F., (or of the said E. F. having been duly bound under

recognizance to appear before me, as the case nay be); and

whereas the said E. F. bas neglected to appear at the trial and

place appointed, and no just excuse has been offered for such
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neglect : These are therefore to command you to take the said
E. F. and to bring him and have him forthwith before ume, to
testify what he knows concerning the said charge against the
said A. B., and also to answer his contempt for such neglect.

Given under my hand this day of in the
year

o. K.,

PP.-(Sectionis 582, 781.)
CONVICTION FOR CONTEMPT.

Canada,

Province of

County of 4
]Re it remembered that on the day of , in

the year , in the county of ,·E. F. is convicted
before me, for that lie the said E. F. did not attend before me to
give evidence on the trial of a certain charge against one A. B.
of (theft, or as the case may be), although duly subpoenaed (or
bound by recognizance to appear and give evidence in that
behalf, as the case may be) but made default therein, and bas not
shown before me any sufficient excuse for sucb default, and I
adjudge the said E. F., for the said offence, to be imprisoned in
the common gaol of the county of ,·at , for the
space of , there to be kept at liard labour (and in case a
fine is also intended to be ineposed, then proceed) and I also adjudge
that the said E. F. do forthwith pay to and for the use of Her
Majesty a fine of dollars, and in default of payment,
that the said fine, with the cost of collection, be levied by distress
and sale of the goods and chattels of the said E. F. (or in case a
fine alone is imposed, then the clause of imprisonmient is to be
omitted.)

Given under my hand at , in the said county of
the day and year first above nentioned.

O. E.,

Jwlye.
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PART LV.

SUMMARY TRIAL OF INDICTABLE OFFENCES.

782. In this part, unless the context otherwise requires, (a) the expres.
sion " magistrate " means and includes-

(i) in the provinces of Ontario, Quebec and Manitoba, any recorder, judge
of a county court, being a justice of the peace, commissioner of police, judge of

the sessions of the peace, police magistrate, district magistrate, or other func.
tionary or tribunal, invested by the proper legislative authority, with power to

do alone such acts as are usually required to be done by two or more justices of

the peace, and acting within the local limits of his or of its jurisdiction ;

(ii) in the provinces of Nova Scotia and New Brunswick, any recorder,
judge of a county court, stipendiary magistrate or police magistrate acting
within the local limits of his jurisdiction, and any commissioner of polce and
any functionary, tribqnal or person invested by the proper legislative authority

with power to do alone such acts as are usually required to be done by two or
more justices of the peace ;

(iii) in the provinces of Prince Edward Island and British Columbia and
in the district of Keewatin, any two justices of the peace sitting together,
and any functionary or tribunal having the powers of two justices of the

peace ;

(iv) in the North-West Territories, any judge of the Supreme Court of

the said territories, any two justices of the peace sitting together, and any

functionary or tribunal having the powers of two justices of the peace;

(b) the expression "the common gaol or other place of confinement," in

the case of any offender whose age at the time of his conviction does not, in
the opinion of the magistrate, exceed sixteen years, includes any reformatory

prison provided for the reception of juvenile offenders in the province in which

the conviction referred to takes place, and to which by the law of that province

the offender may be sent ; and

(c) the expression " property " includes everything included under the

same expression or under the expression " valuable security," as defined by this

Act, and in the case of any " valuable security," the value thereof shall be

reckoned in the manner prescribed in this Act. R. S. C. c. 176, s. 2.

783. Whenever any person is charged before a magistrate;

(a) with having committed theft, or obtained money or property by fal.e
pretenses, or unlawfully received stolen property, and the value of the property
alleged to have been stolen, obtained or received, does not, in the judgment of
the magistrate, exceed ten dollars ; or .

(b) with having attempted to commit theft; or

(c) with having committed an aggravatêd assault by unlawfully and
maliciously inflicting upon any other person, either with or without a weapon
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or instrument, any grievous bodily harm, or by unlawfully and maliciously
wounding any other person ; or

(d) with having committed an assault upon any female whatsoever, or
upon any male child whose age does not, in the opinion of the magistrate,
exceed fourteen years, such assault being of a nature which cannot, in the
opinion of the magistrate, be sufficiently punished by a sumuary conviction
before him under any other part of this Act, and such assault, if upon a female,
not aiounting, in his opinion, to an assault with intent to commit a rape; or

(e) with having assaulted, obstructed, molested or hindered any peace
oeer or public oficer in the lawful performance of his duty, or with intent to

prev-ent the performance thereof ; or

(f) withI keeping or being an inmate, or habitual frequenter of any dis-
orderly house, house of ill-fame or bawdy-house : or

(p) with using or knovingly allowng any part of any premises under his

control to be used-

(i) for the purpose of recording or registering any bet or wager, or
selling any pool ; or

(ii) keeping, exhibiting, or employing, or knowingly allowing to be
kept, exhibited or employed, any device or apparatus for the purpose of
recording or registering any bet or wager, or selling any pool ; or

(h) becoming the custodian or depositary of any money, property, or valu-

able thing staked, wagered or pledged ; or

(i) recording or ýregistering any bet or wager, or sellingany pool, upon the
resit of any political or municipal election, or of any race, or of any contest or

trial of skill or endurance of man or beast,-

the magistrate may, subject to the provisions hereinafter made, hear and
determine the charge in a summary way. R. S. C. c. 176, s. 3.

7§4. The jurisdiction of such magistrate is absolute in the case of any

person charged with keeping or being an inmate or habitual frequenter of any

disorderly house, house of ill-fame or bawdy-house, and does not depend on the

consent of the person charged to be tried by such magistrate, nor shall such

person be asked iwhether he consents to be so tried ; nor do the provisions of

this part affect the absolute summary jurisdiction given to any justice or

justices of the peace in any case by any other part of this Act. R. S. C.

c. 176, s. 4.

The words "within the police limits of any city in
Canada " were inserted in the repealed Act after the word
charged in the second line.

2. The jurisdiction of the magistrate is absolute in the case of any person

who, being a seafaring person and only transiently in Canada, and having no
perianent domicile therein, is charged, either within the city of Quebec as
limited for the purpose of the police ordinance, or within the city of Montreal

as so limited, or in any other seapsort city or town in Canada where there is
such magistrate, with the commission therein of any of the offences hereinbe-
fore mentioned, and also in the case of any other person clarged with any such



offence on the complaint of any such seafaring person whose testimony is
essential to the proof of the offence ; and such jurisdiction does not depend on
the consent of any such person to be tried by the magistrate, nor shall such

person be asked whether lie consents to be so tried. R. S. C. c. 176, s. 5.

3. The jurisdiction of a stipendary magistrate in the province of Prince
Edward Island, and of a magistrate in the district of Keewatin, under this
part, is absolute without the consent of the person charged. 52 V. c. 46, s. 1.

This sub-section extended to British Columbia by tise
repealed Act.

783. If any person is charged, in the province of Ontario before a police

moagistrate or before a stipendiary magistrate in any county, district or provi.
jonal county in such province, with having committed any offence for which

he may be tried at< a Court of General Sessions of the Peace, or if any personi i
connitted to a gaol in the county, district or provisional county, under the
warrant of any jusiice of the peace, for trial on a charge of being guilty of any
such offence, such person may, with his own consent, be tried before such
magistrate, and may, if fonnd guilty, be sentenced by the inagistrate to the
sanie punishment as lie would have been liable to if le had been tried before
the Court of General Sessions of the Peace. R. S. C. c. 176. s. 7,

786. Whenever the magistrate, before whon any person is charged a-s

aforesaid, proposes to dispose of the case summarily under the provisions of

this part, such magistrate, after ascertaining the nature and extent of the

charge, but before the formal examination of the witnesses for the prosecution

and before calling on the person charged for any statement which lie wishies to

make, shall state to such person the substance of the charge against him, 1a
(if the charge is not one that can be tried sunmariily without the consent of the

accused) shiall then say to him these words, or words to the like effect: " Ik
you consent that the charge against you shall be tried by me, or do you deste
that it shall be sent for trial by a jury at the (namîiii the court at which it e
probably soonest be tried);" and if the person charged consents to the charYe
being summarily tried and determined as aforesaid, or if the powver of the

inagistrate to try it does not depend on the consent of the accuîsed, the magi.-

trate shall reduce the charge to ivriting and read the saine to such person, and

shall then ask him whether he is guilty or not of such charge. If the persn

charged confesses the charge the magistrate shall then proceed to pass such

sentence upon him as by iaw nay be passed in respect to such offence, subject

to the provisions of this Act ; but if the person charged says that lie is not

guilty, the magistrate shall then examine the witnesses for the prosecution,

and wheni the examination has been completed, the magistrate shall inquire of

the person charged whether hie has any defence to inakce to such charge, and if

lie states that le has a defence the msagistrate shall hear such defence, snd

shall then proceed to dispose of the case summarily. R. S. C. c. 176, ss. 8 & 1.

787. In the case of an offence charged under paragraph (a) or (b) of Set-
tion seven hundred and eighty-three, the magistrate, after hearing the wvhole

case for the prosecution and for the defence, shall, if he linds the charge

proved, convict the person charged and commit imi to the conmon gaol or

PROCEDURE. [Secs. 785-787
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other place of confinement, there to be imprisoned, with or without hard
labour, for any term not exceeding six months. R. S. C. c. 176, s. 10.

788. In any case sumnarily tried under paragraph (c), (d), (c), (f), (),
(h) or (i) of section seven hundred and eighty-three, if the magistrate finds the

charge proved, he may convict the person charged and commit him to the

commnon gaol or other place of confinement, there to be imprisoned, with or

wvithout hard labour, for any term not exceeding six months, or may condemn

him tu pay a fine not exceeding, with the costs in the case, one hundred dol-

lars, or to both fine and imprisonment not exceeding the said sum and term;

and such fine may be levied by warrant of distress under the hand and seal of

the magistrate, or the person convicted may be condemned, in addition to any

other imprisonment on the same conviction, to be committed to the common

gaol or other place of confinement for a further term not exceeding six months,

uiless such fine is sooner paid. R. S. C. c. 176, s. 11.

7§9. When any person is charged before a magistrate with theft or with

having obtained property by false pretenses, or with having unlawfully re-

ceived stolen property, and the value of the property stolen, obtained or

reucveed exceeds ten dollars, and the evidence in support of the prosecution is,
in the opinion of the magistrate, sufficient to put the person on his trial for the

offence charged, such magistrate, if the case appears to him to be one which

may properly be disposed of in a summary way, and may be adequately

punished by virtue of the powers conferred by this part, shall reduce the

charge to writng, and shall read it to the said person, and, unless such person

is one who can be tried summarily without his consent, shall then put to hin

the question mentioned in section seven hundred and eighty-six, and shail ex-

plain to him that he is not obliged to plead or ansver before such magistrate,

and that if he does not plead or answer before him, he will be cominitted for

trial in the usual course. R..S. C. c. 176, s. 12.

790. If the person charged as mentioned ins the next precgding section

consents to be tried by the magistrate, the magistrate shall then ask him

whether he is guilty or not guilty of the charge, and if such person says that

he is guilty, the magistrate shall then cause a plea of guilty to be entered upon

the proceedings, and sentence iim to the sane piunishmsent as he would iave

been liable to if he had been convicted upon indictment in the ordinary way;

ansd if he says that he is not guilty, the nagistrate shall proceed as provided in

section seven hundred and eighty-six. 52 V. c. 46, s. 2.

791. If, in any proceeding under this part, it appears to the magistrate

that the offeice is one which, owinsg to a previous conviction of the per-on

charged, or froms any other circiunstance, ought to be made the subject of pro-

becution by indictment rather than to be disposed of summarily, such magis-

trate may, before the accussed person has mnade his defence, decide not to

adjudicate suninarily upon the case ; but a previous conviction shall not

prevent the magistrate fromn trying the offender sumssmarily, if he thinks fi -o

to do. R. S. C. c. 176, s. 14.

792. If, when his consent is necessary, the person charged elects to be

tried before a jury, the magistrate shall proceed to hoild a preliminary inquiry
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as provided in Parts XLIV. and XLV., and if the person charged is commit-

ted for trial, shall state in the warrant of committal the fact of such election

having been made. R. S. C. c. 176, s. 15.

793. In every case of summary proceedings under this part the person

accused shall be allowed to make his full answer and defence, and to have ail

witnesse Sexamined and cross-examined by counsel or solicitor. R. S. C. c. 176,
s.16.

794. Every court held by a magistrate for the purposes of this part shall

be an open public court.

795. The magistrate before whom any person is charged under the

provisions of this part may, by summons, require the attendance of any person

as a witness upon the hearing of the case, at a time and place to be naned in
such summons, and such magistrate may bind, by recognizance, all persons

whom he considers necessary to be examined, touching the matter of such

charge, to attend at the time and place appointed by him and then and there

to give evidence upon the hearing of such charge; and if any person so sun-
moned, or required or bound as aforesaid, neglects or refuses to attend in
pursuance of such summons or recognizance, and if proof is iade of such

person having been duly summoned as hereinafter mentioned, or bound by
recognizance as aforesaid, the magistrate before whom such person should have

attended may issue a warrant to compel his appearance as a witness. R. S. C.
c. 176, s. 18.

796. Every summons issued under the provisions of this past may be
served by delivering a copy of the summons to the person summoned, or by
delivering a copy of the summons to some inmate of such person's usual place

of abode apparently over sixteen yec'rs of age ; and every person so required by
.any writing under the hand of any magistrate to attend and give evidence

as aforesaid shall be deemed to have been duly summoned. R. S. C. c. 176.
s. 19.

797, Whenever the magistrate finds the offence not proved, he shall

dismiss the charge, and make out and deliver to the person charged a

certificate under his hand stating the fact of such dismissal. R. S. C. c. 176,

s 20.

798. Every conviction under this part shall have the saie effect as a

conviction upon indictment for the saine offence. R. S. C. c. 176, s. 22.

799. Every person who obtains a certificate of dismissal or is convicted

under the provisions of this part, shall be released froin all further or other

criminal proceedings for the sane cause. R. S. C. c. 176, s. 23.

800. No conviction, sentence or proceeding under the provisions of this

part shall be quashed for want of form ; and no warrant of comimitientupon

a conviction shall be held void by reason of any defect therein, if it is therein

alleged that the offender has been convicted, and there is a good and valid

conviction to sustamî the same. R. S. C. c. 176, s. 24.
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801. The magistrate adjndicating under the provisions of this part shall

transmit the conviction, or a duplicate of a certificate of dismissal, with the

written charge, the depositions of witnesses for the prosecution and for t-e

.defence, and the statement of the accused, to the next court of General or

Quarter Sessions of the Peace or to the court discharging the functions of a

court of General of Quarter Sessions of the Peace, for the district, county or

1 )ace, there to be kept by the proper officer among the records of the court.

R. S. C. c. 176. s. 25.

802. A copy of such conviction, or of such certificate of dismissal,

certified by the proper officer of the court, or proved to be a true copy, shall be

sufficient evidence to prove a conviction or dismissal for the offence mentioned

therein, in any legal proceedings. R. S. C. c.1 î6, s. 26.

803. The magistrate by whom any person has been convicted under the

provisions of this. part may order restitution of the property stolen, or taken

, obtained by false pretenses, in any case in which the court before whomo the

person convicted would have been tried but for the provisions of this part,
might by law or6er restitution. R. S. C. c. 176, s. 27.

See s. 838, post.

S04. Whenever any person is charged before any justice or justices of

the peace, with any offence mentioned in section seven hundred and eighty.

three, and in the opinion of such justice or justices the case is proper to be

disposed Cf suinmarily by a magistrate, as herein provided, the justice or

justices before whom such person is so charged may, if lie or they see fit,

remand such person for further exanination before the nearest magistrate in

like manner in all respects as a justice or justices are authorized to remand a

person accused for trial at any court, under Part XLV., section five hundred

and eighty-six ; but no justice or justices of the peace, in any prayince, shall

so remand any person for further examination or trial before any such magis-

trate in any other province. Any person so remnanded for examination before

magistrate in any city, nay be examnined and dealt with by any other magis-

trate in the same city. R. S. C. c. 176, ss. 28, 29 & 30.

805. If any person suffered to go at large, upon entering into such

recognizance as the justice or justices are authorized, under Part XLV., section

five hundred and eighty-seven, to take on the remand of a person accused, con-

ditioned for his appearance before a magistrate, does not afterwards appear,

pursuait to such recognizance, the magistrate before whom lie should have

appeared shall certify, under his hand on the back of the recognizance, to the

clerk of the peace of the district, county or place, or other proper oflicer, as

the case may be, the fact of such non-appearance. and such recognizance shall

be proceeded upon in like manner as other recognizances ; and such certificate

shal be primafacic evidence of such non-appearance wcithout proof oftie signa-

te of tie magistrate therefo. R. S. C. c. 176, s. 31.

806. Every fine and penalty imposed under the authority of this part

shall be paid as follows, that is to say :-
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(a) In the province of Ontario, to the magistrate who imposed the same, or

to the clerk of the court or clerk of the peace, as the case may be, to be paid

over by him to the county treasurer for county purposes ;

(b) In any new district in the province of Quebec, to the sheriff of such

district, as treasurer of the building and jury fund for such district, to form

part of such fund,-and if in any other district in the said province, to the

prothonotary of such district to be applied by him, under the direction of the

Lieutenant-Governor in Council, towards the keeping in repair of the court.

house in such district, or to be added by him to the moneys and fees collected

by him for the erection of a court-house and gaol in such district, so long as
such fees are collected to defray the cost of such erection ;

(c) In the provinces of Nova Scotia and New Brunswick, to the county

treasurer for county purposes; and

(d) In the provinces of Prince Edward Island, Manitoba and British
Columbia, to the treasurer of the province. R. S. C. c. 176, s. 32.

, N07. Every conviction or certificate may be in the form QQ, RR, or SS

in schedule one hereto applicable to the case, or to the like effect ; and when-

ever the nature of the case requires it, such formis may be altered by omitting

the words stating the consent of the person to be tried before the magistrate,

and by adding the requisite words, stating the fine imposed, if any, and the

imprisonruent, if any, to which the person convicted is to be subjected if the

fine is not sooner paid. R. S. C. c. 176, s. 33.

FORMS UNDER PART LV.

QQ.-(Sectioni 807.)

CONVICTION.

Canada, )
Province of ,

County of . J
Be it remembered that on the day of , in the

year , at , A. B., being charged before nie,

the undersigned, , of the said (city) (and consenting to

my trying the charge summarily), is convicted before me, for

that he, the said A. B., (etc., stating the ofence, and the time nid

plice ichen and irhere committed), and I adjudge the said A. B., for

his said offence, to be imprisoned in the , (and there kept

to hard labour) for the term of

Given under my hand and seal, the day and year first above

mentioned, at aforesaid.
J. S., [SEAL.o

J. P., ( aeof counity.)



RR.-(Sction 807.) .

CONVICTION UPON A PLEA OF GUILTY,

Canada, '
Province of ,

County Of . J
Be it remeinbered that on the day of , in

the year , at , A. B. being charged before me,

the undersigned, , of the said (citq (and consenting to

my trying the charge summarily), for that he, the said A. B.,

(etc., st«tinlg the offnce, aut the time and place ichen a'w! ichere
comittedl), and pleading guilty to such charge, he is thereupon

convicted before me of the said offence ; and 1 adjudge him, the

said A. B., for bis said offence, to be imprisoned in the

(and there kept to hard labour) for the term of

Given under my band and seal, the day and year first above

mentioued, at aforesaid.

J. S., [SEAL.]

J. P., (uXame of cotuty.)

SS.-( Section 807.)

CERTIFICATE OF DISMISSAL.

Canada,
Province of ,

County of

1, the undersigned, , of the city (Or tas the cease may

te) of , certify that on the day of , in

the year , at aforesaid, A. B., being charged

before me (and consenting to my trying the charge summarily),

for that he, the said A. B., (etc.,stating the o#/ence charged, ttîd the

tüne td place tuhen awl etrhere allegeed to have been commt witted), I

did, after having summiarily tried the said charge, disiniss the

same.

Given under my hand and seal, this day of

in the year , at aforesaid.

J. S., [SExL.]

J. P., (Yame otf co untty.)

891See. 807] SUMMA RY TRIAL.
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88. The provisions of this Act relating to preliminary inquiries before

justices, except as mentioned in sections eiglt hundred and four and eight
hundred and five and of Part LVIII., shall not apply to any proceedings

under this part. Nothing inthis part shall affect the provisions of Part LVI.,
and this part shall not extend to persons punishable under that part so far as

regards offences for which such persons nay be punished thereunder. R. S. C.

-c. 170, ss. 34 & 35.

PART LVI.

TRIAL OF JUVENILE OFFENDERS FOR INDICTABLE
OFFENCES.

809. In this part, unles.s the context otherwise requires-

(a) The expression " two or more justices," or " the justices" includes,-

(i) in the provinces of Ontario and Manitoba any judge of the county
court being a justice of the peace, police mcagistrate or stipendiary magis-
trate, or any two justices of the peace, acting within their respective

jurisdictions ;

(ii) in the province of Quebec any two or more justices of the peace,
the sheriff of any district, except Montreal and Quebec, the deputy sheriff
of Gaspe, and any recorder, judge of the Sessions of the Peace, police

nagistiate, district magistrate or stipendiary magistrate acting within the

limuits of their respective jurisdictions

(iii) in the provinces of Nova Scotia, New Brunswick, Prince Edward

Island, and British Columbia, and in the diistrict of Keewatin, anty fune.

tionary or tribunal invested by the proper legislative authority with pover

to do acts usually required to be done by two or more justices of the peace;

(iv) in the North-wvest Territories, any judge of the Supreme Court of

the said territories, any two justices of the peace sitting together, and any

functionary or tribunal having the powers of two justices of the peace;

(b) The expression "the common gaol or other place of confinement

incluides any reformatory prison provided for the reception of juvenile offen-

ders in the province in which the conviction referred to takes place, and to

which, by the law of that province, the offender may be sent. R. S. C. c. 177,

s. 2.

810. Every person charged with having committed, or having attempsted

to commit any offence which is theft, or punishable as theft, and whose age, at

the period of the commission or attempted commission of such offence, does

not, in the opinion of the justice before whon he is brought or appears, exceed

the areof sixteen years, shall, upon conviction thereof in open court, upon his
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own confession or upon proof, before any two or more justices, be committed

to the common gaol or other place of confinement within the jurisdiction of

such justices, there to be imprisoned, with or without hard labour, for any

tern not exceeding three months, or, in the discretion of such justices, shall

forfeit and pay such sum, not exceeding twenty dollars, as such justices adjudge.

R. S. C. c. 177, s. 3.

@Il. Whenever any person, whose age is alleged not to exceed sixteen

years, is charged with any offence mentioned in the next preceding section, on

ýhe oath of a crediblewitness, before any justice of the peace, such justice may

issue his sumnons or warrant, to summon or to apprehend the person so charged

to appear before any two justices of the peace, at a time and place to be named

in such summons or warrant. R. S.:C. c. 177, s. 4.

812. Any justice of the peace, if he thinks fit, may remand -for further

examination or for trial, or suffer to go at large, upon his finding sufficient

sureties, any such person charged before him with any such offence as afore-

said.

2. Every such surety shall be bound by recog-nizance conditioned for the

appearance of such person before tÍe same or some other justice or justices of

the peace for further exanination, or for trial before two or more justices of the

peace as aforesaid, or for trial by indictment at the proper court of criminal

jurisdiction, as tbe case may be.

3. Every such recognizance may be enlarged, from time to time, by any

such justice or justices to such further time as he or they appoint ; and every

such recognizance not so enlarged shall be discharged without Ne or reward,

when the person has appeared according to the condition thereof. R. S. C.

c.177, ss. 5, 6 & 7.

813. The justices before whom any person is charged and proceeded

against under the provision of this part before such person is asked whether he

has any cause to show why he should not be convicted, shall say to the person

so charged, these words, or words to the like effect:

"We shall have to bear what you wish to say in answer to the charge

against you ; but if yon wish to be tried by a jury, you must object nov to our

deciding upon it at once."

2. And if such person, or a parent or guardian of such person, then objects,

n further proce-dings sha'll be had under the provisions of this part ; but the

justices nay deal with the case according to the provision set out in Parts

XLIV. and XLV., as if the accused were before them thereunder. R. S. C.

c. 177, s. 8.

814. If the justices are of opinion, before the person charged has made

his defence, that the charge is, from any circunstance, a fit subject for prose-

cution by indictment, or if the person charged, upon being called upon to

answver the charge, objects to the case being sunmmarily disposed of under the

provisions of this part, the justices shall not deal with it sumumarily, but may

proceed to hold a preliminary inquiry as provided in Parts XLIV. and XLV.

(Ss. 553, 577).
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2. In case the accused has elected to be tried by a jury, the justices shall

state in the warrant of commitment the fact of such election having been made.

R. S. C. c. 177, s. 9.

815. Any justice of the peace may, by summons, require the attendance

of any person as a witness upon the hearing of any case before two justices,

under the authority of this part, at a time and place to be named in such

summons. R. S. C. c. 177, s. 10.

816. Any such justice may require and bind by recognizance every

person whom he considers necessary to be exanined, touching the matter of

such charge, to attend at the time and place appointed by him and then and
there to give evidence upon the hearing of such charge. R. S. C. c. 177, s. 11.

817. If any person so summoned or required or bound, as aforesaid,
neglects or refuses to attend in pursuance of such summons or recognizance, and
if proof is given of such person having been duly summoned, as hereinafter
mentioned, or bound by recognizance, as aforesaid, either of the justices before
whom any such person should have attended may issue a warrant to cogipel
bis appearance as a witness. R. S. C. c. 177, s. 12.

818. Every summons issued under the authority of this part may be
served by delivering a copy thereof to the person, or to some inmate, appar-

ently over sixteen years of age, at such person's usual place of abode, and every

person so required by any writing under the hand or hands of any justice or

justices to attend and give evidence as aforesaid, shall be deemed to. have been
duly summoned. R. S. C. c. 177, s. 13.

S·19. If the justices, upon the hearing of any such case, deem the offence

not proved, or that it is not expedient to inflict any punishment, they shall

dismiss the person charged,-in the latter case on his finding sureties for his
future good behaviour, and in the former case without sureties, and then make

out and deliver to the person charged a certificate in the form TT in schedule

one to this Act, or to the like effect, under the hands of such justices, stating

the fact of such dismissal. R. S. C. c. 177. s. 14.

FORMS LNDER PART LVI.

TT.-(Setioni 819.)

CERTIFICATE OF DISMISSAL.

Canada, , justices of

Province of , the peace for the of

County of . , (or if a recorder,

etc., I, a , of the of , as the cae

nay be), do hereby certify that on the day of ,



Sec. 820] TRIAL OF JUVENL~E OFFENDERS.

in the year , at , in the said of ,
A. B. was brought before us the said justices (or me, the said

), charged with the following offence, that is to say
(Jere state briefly the particulars of the charge), and that we, the

said justices, (or J, the said ), thereupon dismissed the
said charge.

Given under our hands and seals (or my band and seal) this
day of , in the year , at afore-

said.

J. P, [sEAL.]

J. R. [sEAL.]

or S. J. [sEAL.]

820. The justices before whom any person is summarily convicted of any

offence hereinbefore mentioned, may cause the conviction to be drawn up -in

the form UU in schedule one hereto, or in any other form to the same effect,
and the conviction shall be good and effectual to all intents and purposes.

2. No such conviction shall be quashed for want of form, or be removed by

certiorari or otherwise into any court of record ; and no warrant of commit-

ment shall be held void by reason of any defect therein, if it is therein alleged

that the person has been convicted, and there is a good and valid conviction to

sustain the saine. R. S. C. c. 177, ss. 16 & 17.

UU.-(Section 820.)

CONVICTION.

Canada, à
Province of ,
County of ,J

Be it remembered that on the day of , in

the year , at , in -the county of , A. B.

is convicted before us, J. P. and J. R., justices of the peace for

the said county (or me, S. J., recorder, of the , of ,
or as the case may be) for that he, the said A. B., did (specify't/he

opjnce and the time and place w/hen and where the same cas com-

miitted, as the case may be, but rithout settinq forth the evidence),

and we, the said J. P. and J. R. (or I, the said S. J.), adjudge

the said A. B., for bis said offence to be imprisoned in the

, (or to þe imprisoned in the , and there kept at hard

labour), for the space of, (or we) (or I) adjudge the said

A. B., for bis said offence, to forfeit and pay (here state the penalty

895



actually imposed), and in default of immediate payment of the

said sum, to be imprisoned in the , (or to be imprisoned

in the , and kept at hard labour) for the term of

unless the said sum is sooner paid.

Given under our hands and seals (or my hand and seal) the

day and year first above mentioned.

J. P. [SEAL.]

J. R. [SEAL.]

or S. J. [sEAL.]

821. Every person vho obtains such certificate of dismissal, or is so

convicted, shall be released from all further or other criminal proceedingos for
the same cause. R. S. C. c. 177, s. 15.

822. The justices before whom any person is convicted under the pro-

visions of this part shall forthwith transmit the conviction and recognizances

to the clerk of the peace or other proper officer, for the district, city, county or
union of counties wherein the offence was committed, there to be kept by the
proper officer among the records of the court of General or Quarter Sessions of
the Peace, or of any other court discharging the functions of a court of Generail
or Quarter Sessions of the Peace. R. S. C. c. 177, s. 18.

823. Every clerk of the peace, or other proper officer, shall transmit to

the Minister of Agriculture a quarterly return of the names, offences and

punishments mentioned in the convictions, with such other particulars as are,
from time to time, required. R. S. C. c. 177, s. 19.

824. No conviction under the authority of this part shall be attended

with any forfeiture, except such penalty as is imposed by the sentence; but,

whenever any person is adjudged guilty under the provisions of this part, the

presiding justice may order restitution of property in respect of which the

offence was committed, to the owner thereof or his representatives.

See s. 838, post.

2. If such property is not then forthcoming, the justices, whether they

award punishment or not, may inquire into and ascertain the value thereof in

money ; and, if they think proper, order payment of such sun of money to the

true owner, by the person convicted, either at one time or by instalments, a:

such periods as the justices deem reasonable.

3. The person ordered to pay such sum may be sued for the same as a deb:

in any court in which debts of the like amount are, by law, recoverable, with

costs of suit, according to the practice of such court. R. S. C. c. 177, ss. 20,21

& 22.

[Parlianent, by this enactment, assumes the rigit to give a right of actin

in the civil courts against ominors.

825. Whenever the justices adjudge any offender to forfeit and pay a

pecuniary penalty under the authority of this part, and such penalty is nat

forthwith paid they may, if they deem it expedient, appoint some future day

.PROCEDURE. [Secs. 821-825
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for the payment thereof, and order the offender to be detained in safe custody

until the day so appointed, unless such offender gives security to:the satisfac-

tion of the justices, for his appearance on such day; and the justice (justices ?)

May take such security by way of recognizance or otherwise in their discretion.

2. If at any time so appointed such penalty has not been paid, the sanie or

any other justices of the peace may, by warrant under their hands and seals,

commit the offender to the common gaol or other place of confinement within

their jurisdiction, there to remfsain for any time not exceeding three months,

reckoned from the day of such adjudication. R. S. C. c. 177, ss.'23 & 24.

826. The justices before whom any person is prosecuted or tried for any

offence cognizable under this part may, in their discretion, at the request of the

prosecutor or of any other person who appears on recognizance or summons to

prosecute or give evidence against such person, order payment to the prosecu-

tor and witnesses for the prosecution, of such sums as to them seem reasonable

and sufficient, to reimburse such prosecutor and witnesses for the expenses they

have severally incurred in attending before them, and in otherwise carrying on

such prosecution, and also to compensate them for their trouble and loss of

time therein,-and nay order payment to the constables and other peace

officers for the apprehension and detention of any person so charged.

2. The justices may, although no conviction takes place, order all or any

of the payments aforesaid to be made, when they are of opinion that the per-

sons, or any of them, have acted in good faith. R. S. C. c. 177, ss. 25 & 26.

827. Every fine imposed under the authority of this part shall be paid

and applied as follows, that is to say -

(a) In the Province of Ontario to the justices who impose the sane or the

clerk of the county court, or the clerk of the peace, or other proper officer, as

the case may be, to be by him or then paid over to the county treasurer for

county purposes ;

(b) In any new district in the province of Quebec to the sheriff of such dis-

trict as treasurer of the building and jury fund for such district to forn part of

such fond, and in ansy other district in the province of Quebec to the protho-

notary of such district, to be applied by him, under the direction of the

Lieutenant-Governor in Council, towards the keeping in repair of the court-

house in such district or to be added by him to the moneys or fees collected by

him for the erection of a court-house or gaol in such district. so long as such

fees are collected tu defray the cost of such erection:

(c) In the provinces of Nova Scotia and New Brunswick to the county

treasurer, for county purposes; and

(d) In the provinces of Prince Edward Island, Manitoba and Britishs

Columbia to the treasurer of the province. R. S. C. c. 177, s. 27.

S2S. The amount of expenses of attending before the justices and the

compensation for trouble an d loss of time therein, and the allowances to the

constables and other peace o fficers for the apprehension and detention of the

offender, and the all owances to be paid to the prosecutor, witnesses ad con-

stables for attending at the trial or examination of the offender, shall be ascer-
tained by and certified under the hands of such justices; but the ainount of

Canm. Liw-57
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the costs, charges and expenses attendine any such prosecution, to be allowed

and paid as aforesaid, shall not in any one case exceed the sum of eight dollars.

2. Every such order of payment to any prosecutor or other person, after

the amount thereof has been certified by the proper justices of the peace as
aforesaid, shall be forthwith made out and delivered by the said justices or

one of them, or by the clerk of the peace or other proper officer, as the case
may be, to such prosecutor or other person, upon such clerk or officer being

paid his lawful fee for the same, and shall be made upon the officer to whom

fines imposed'under the authority of this part are required to be paid over in
the district, city, county or union of counties in which the offence was com-

mitted, or was supposed to have been committed, who, upon sight of every

such order, shall forthwith pay to the person named therein, or to any other
person duly authorized to receive the same on his behalf, out of any moneys

received by him under this part, the money in such order mentioned, and he
shall be allowed the same in his accounts of such moneys. R. S. C. c. 177, ss.
28 & 29.

829. The provisions of this part shail not apply to any offence com-

mitted in the provinces of Prince Edward Island or British Columbia, or the

district of Keewatin, punishable by imprisonment for two years and upwards;

and in such provinces and district it shall not be necessary to transmit any

recognizance to the clerk of the peace or other proper officer. R. S. C. c. 177,
s. 30.

830. The provisions of this part shall not authorize two or mora justices

of the peace to sentence offenders to imprisonment in a reformatory in the

province of Ontario. R. S. C. c. 177, s. 31.

831. Nothing in this part shal prevent the summary conviction of any

person who may be tried thereunder before one or more justices of the peace,
for any offence for which he is liable to be so convicted under any other part

of this Act or under any other Act. R. S. C. c. 177, s. 8, part.

PART LVII.

COSTS AND PECUNIARY COMPENSATION-RESTITUTION OF

PROPERTY.

832. Any court by which and any judge under Part LIV. or magistrate

under LV. by whom judgment is pronounced or recorded, upon the conviction

of any person for treason or any indictable offence, in addition to such sen-

tence as may otherwise by law be passed, may condemn such person to the

payment of the whole or any part of the costs or expenses incurred in and

about the prosecution and conviction for the offence of which he is convicted,
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if to such court it seems fit so to do; and the payment of such costs and

expenses, or any part thereof, may be ordered by the court to be made out of

any moneys taken from such person on bis apprehension (if such moneys are

his own), or may be enforced at the instance of any person liable to pay or

who bas paid the same in such and the same manner (subject to the provisions

of this Act) as the payment of any costs ordered to be paid by the judgment

or order of any court of competent jurisdiction in any civil action or proceed.

ing may for the time being be enforced: Provided, that in the meantime, and

until the recovery of such costs and expenses froi the person so convicted as

aforesaid, or from his estate, the same shall be paid and provided for in the

same manner as if this section had not been passed ; and any money which is

recovered in respect thereof from'the person so convicted, or from his estate,

shall be applicable to the reimbursement of any person or fund by whom or out

of which such costs and expenses have been paid or defrayed : 33-34 V. (U. K.}

c. 23, s. 3.

Part LIV. is comprised between ss. 762 and 781, ante,

speedy trials of indictable olfences; and Part LV. between

ss. 782 and 808, summary trial of indictable offences.

This section is new. The only case where costs could

previously be allowed in a criminal case was in assault by

s. 248, B. S. C. c. 174: see post, s. 834.

See B. v. Roberts, 12 Cox, 574.

COSTS AGAINST A PROSECUTOR IN A CASE OF LIBEL.

833. In the case of an indictment or information by a private prose-

cutor for the publication of a defamatory libel if judgment is given for the

defendant, he shall be entitled to recover from the prosecutor the costs incurred

by him by reason of such indictment or information either by warrant of

distress issued out of the said court, or by action or suit as for an ordinary

debt. R. S. C. c. 174, ss. 153 & 154.

See ante, under s. 302. The costs against a defendant

are provided for by the preceding section.

COsTs ON CONVICTION FOR ASSAULT.

834. If a person convicted on an indictment for assault, whether with·

or without battery and wounding, is ordered to pay costs as provided in section

eight hundred and thirty-two he shall be liable unless the said costs are sooner

paid, to three mpnths' imprisonment, in addition to the term of imprisonment,
if any, to which he is sentenced for the offence, and the court may, by warrant

in writing, order the amount of such costs to be levied by distress and sale of

the goods and chattels of the offender, and paid to the prosecutor, and the

surplus, if any, arising from such sale, to the owner; and if such sun is so

levied, the offender shall be released from such imprisonment. R. S. C. c. 174,

ss. 24S & 249 24-25 V. c. 100, ss. 74, 75 (Imp.).



TAXATION OF COSTs. (New).

835. Any costs ordered to be paid by a court pursuant to the foregoing
provisions shall, in case there is no tariff of fees provided with respect to
criminal proceedings, be taxed by the proper officer of the court according to
the lowest scale of fees allowed in such court in a civil suit.

2. If such court has no civil jurisdiction the fees shall be those allowed in
civil suits in a superior court of the province according to the lowcest seule.

CoMPENSATION FOR. Loss OF PROPERTY.

836. A court on the trial of any person on an indictment may, if it

thinks fit, upon the application of any person aggrieved and immediately a/ftc
the conviction of the offender, award any sum of money, not exceeding one

thousand dollars, by way of satisfaction or compensationfor any loss of property

suffered by the applicant through or by means of the offence of which such

person is so convicted ; and the amount awarded for such satisfaction or con.
pensation shall be deened a judgment debt due to the person entitled to

receive the same from the person so convicted, and the order for paynent of
such amount may be enforced in such and the same manner as in the case Of

any costs ordered by the court to be paid under section eight hundred and

thirty-two. 33-34 V. (U.K.) c. 23, s. 4.

" Property " defined, s. 3.

This section is new. It enables any person aggrieved
to get a judgment from the court, without a jury, for au

amount up to one thousand dollars against the party con-.
victed, even where that court has no jurisdiction in civil

matters.

" The discretionary power given by this section is far
more extensive than the power conferred by 24 & 25 V. e. 96,
s. 100 (s. 838, post), and if it is exercised in every- case to

which it may in strictness be applicable, will compel a

criminal court at the close of many trials for felouy to enter
upon complicated inquiries involving the expenditure of a
large amount of time and labour."

It is probable, however, that criminal courts will

decline to exercise the powers thus conferred upon them
except in very simple cases, and will, in the majority of

instances, leave the applicant to enforce his rights by the

ordinary civil procedure."

"In the case of serious personal injuries, caused by a

felonious act, no compensation could be awarded under this

section in respect of the personal injuries. And even

900 PROCEDURE. (Secs, 835, 836
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where the personal injuries, caused by the felonious act,
had incapacitated the prosecutor from earning his liveli-

hood, it would seem that this would not be such a loss of
property as would form the subject of compensation under
this section ": Archbold.

CO3MPENSATION TO PURCHASER OF STOLEN PROPERTY.

837. When any prisoner has been convicted, either summarily or other.

wise, of any theft or other offence, including the stealing or unlawfully obtain-

ing any property, and it appears to the court, by the evidence, that the prisoner

sold such property or part of it to any person who had no knowledge that it

was stolen or unlawfully obtained, and that money has been taken from the

prisoner on his apprehension, the court mnay, on application of such purchaser

and on restitution of the property to its owner, order that out of the money so

taken fron the prisoner (if it is his) a sum not exceeding the amount of the

proceeds of the sale be delivered to such purchaser. R. S. C. c. 174, s. 251.

The words in italics are new. They are in conformity

with the remarks of the judges in R. v. Roberts, 12 Cox,
574.

The Imperial Act is 30 & 31 V. c. 35, s. 9. The

Imperial Act does not expressly provide for the case of

goods obtained by false pretenses. The section provides

for the case of a sale only of the stolen property: see R. v.

Stancliffe, 11 Cox, 318 ; R. v. Roberts, 12 Cox, 574.

RESTITUTION OF STOLEN PROPERTY. (As aineuled in 1893).

838. If any person who is guilty of any indictable offence in stealing, or

lovngly receiciîy, aîy property is indicted for such offence, by or on behalf

(f the owner of the property, or his executor or administrator, and convicted

thereof, or is tried before a judge or justice for such offence under any of the

foregoing provisions and convicted thereof, the property shall be restored to

the orner or his representative.

2. in every such case the court or tribunal before which such person is

tried for any such offence shall have power to award, from time to time, writs

of restitution for the said property or to order the restitution thereof in a

suiunary inanner; and the court or tribunal muy ilo, if it secs fit, awcard

îtttion lf theproperty taken o the prosecutoi, <rr any witness for tl

1 osecutin, by suCih ffenîce althougih the person indicted e inot conictied thereof if

t, j.y d Ucfures, it m«y do, wr if, in case the )cader is tiîî t eitioit aijury, it

is rueto the sutiifactîion 'f the court or tribial by whom he is tried, that such

pop ry belogys to sich prsecutor r wilness, and that lie Lus uilaivjiilly deprired

f it l'y sucih fecace.

3. If it appears before any award or order is made, that any valuable

security has been foui fide paid or discharged by any person liable to the



payment thereof, or, being a negotiable instrument, has been bonafide taken or

received by transfer or delivery, by any person, for a just and valuable consi.

deration, without any notice or without any reasonable cause to suspect that

the same had, by aiy indictable ofence, been stolen, or if it appears that tle

property stolen has been transferred to an innocent purchaser for value ieho ims
acquired a laqful title thereto, the court or tribunal shall not award or order the

restitution of such security or property.

4. Nothing in this section contained shall apply to the case of any Prose-

cution of any trustee, banker, merchant, attorney, factor, broker or other

agent intrusted vith the possession of goods or documents of title to goods, for

any indictable offence under sections three hundred and twenty or three

hundred and sixty-three of this Act. R. S. C. c. 1U4, s. 250.

Sections 803 and 824 ante also provide for restitution

of stolen property in certain cases.

The words in italics in s-s 2 are not in the Englisb

Act, 24 & 25 V. c. 96, s. 100.

The repealed clause covered property obtained by false

pretenses. The words in italics in s-s. 3 are new.

The prisoners were convicted of feloniously stealing
certain property. The judge who presided at the trial
made an order, directing that property found in the posses.

sion of one of the prisoners, not part of the property stolen,
should be disposed of in a particular manner : hd, that
the order was illegal, and that-a judge has no power, either

by common law or by statute, to direct the disposal of

chattels in the possession of a convicted felon, not belong.

ing to the prosecutor: R. v. Pierce, Bell, 235; R. v. Corpora.
tion of London, E. B. & E. 509,

The case of Walker v. Mayor of London, 11 Cox, 280,
has no application in Canada. Iu R. v. Stancliffe, il Cox,
318, it was held that the repealed section applied to cases

of false pretenses as well as felony, and that the fact that

the prisoner parted with the goods to a bona fide pawnee

did not disentitle the original owner to the restitution of

the goods : see 2 Russ. 355.

The court was bound by the repealed statute to order

restitution of property obtained by false pretenses and the

subject of the prosecution, in whose hauds soever it was

found ; and so likewise of property received by a person
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knowing it to have been stolen or obtained by false pre-

tenses; but the order was strictly limited to property

identified at the trial as being the subject of the charge;

therefore it did not extend to property in the possession of

innocent third persons which was not produced and identi-

fied at the trial as being the subject of the indictnent: R.

v. Goldsmith, 12 Cox, 594.

An order of restitution of property stolen will extend

only to such property as is produced and identified in the

course of the trial, and not to all the articles named in the

indictimlent, unless so produced and ideutified and in the

possession of the court: R. v. Smith, 12 Cox, 597.

It was held, on this clause: R. v. Atkin, 18 L. C. J. 213;

that the court will not give an order for the restitution of

stolen goods where the ownership is the, subject of a dis-

pute in the civil courts : see R. v. Macklin, 5 Cox, 216.

Restitution can be ordered to the owner only: R. v.

Joues, 14 Cox, 528.

See 1 Hale, 543; 4 Blacks. 363.

A. Blenkarn took premises at 37 Wood street, and

wrote to the plaintiffs at Belfast ordering goods of them.

The letters were dated 37 Wood street, and signed A. Blen-

karn & Co. in such a way as to look like " A. Blenkiron &

Co.," there being an old established firm of Blenkiron &

Sons at 123 Wood street. One of the plaintiffs knew

somethinfg of that firm, and the plaintiffs entered into a

correspondence with Blenkarn, and ultimately supplied the

goods ordered, addressing them to "A. Blenkiron & Co., 37

Wood street."

The fraud having been discovered Blenkarn was indiet-

ed and convicted for obtaining goods by falsely pretending

that he was Blenkiron & Sons.

Before the conviction the defendant had purchased some

of the goods bona fide of Blenkarn without notice of the

fraud, and resold then to other persons. The plaintiffs



having brought an action for the conversion of the goods:

Held, that the plaintiffs intended to!deal with Blenkiron &
Sons, and therefore there was no contract with Blenkarn;
that the property of the goods never passed from the plain.

tiffs ; and that they were accordingly entitled to recover
in the action: Lindsay v. Cundy, 13 Cox, 583, 2 Q. 3. D.
96, 3 App. Cas. 459.

The plaintiff had stolen money of the defendant, and
had been prosecuted for it but acquitted on a technical
ground. The plaintiff had, previously to the prosecution,
converted the money into goods, which were now in the
possession of the .defendant as being the proceeds of the

mooney stolen from him by the plaintiff. The plaintif
irought an action to claim the said goods. Held, that be

had no right of action: Cattley v. Loundes, 34 W. R. 139.
A thief's money in the hands of the police after his cou.

viction is not a debt of the police to the thief, and cannot
be attached under garnishee proceedings: Bice v. Jarvis,
49 J. P. 264.

Under this section the court can order the restitution
of the proceeds of the goods as well as of the goods them-
selves, if such proceeds are in the hands of the criminal or
of an agent who holds then for him: R. v. The Justices,
16 Cox, 143, 196.

A man was convicted of stealing cattle, which he had
sold since in market overt and had been resold immediately
also in market overt, the purchasers being in good faith.
Restitution ordered to the person from whom they had
been stolen : R. v. Horan, 6 Ir. R. C. L. 293 ; but see now
s-s. 3 of s. 838 ante.

M. was indicted for stealing $95 in bank notes and
acquitted. He applied to have $37 in notes, found on bis
person when arrested, returned to him which the prose.
cutor resisted. The statute of P. E. J., 6, Wm. IV. c. 22,
s. 38, enacts that "when a prisoner is not convicted the
court may, if it sees fit, order restitution of the property
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where it clearly appears to have been stolen from the

owner. When arrested prisoner had the money sewed up

in lis trousers, and armong the notes was a $5 note, bank

of N. B., $5 note, bank of Halifax, and a $5 note, bank of

Montreal. Prisoner said he put the money there to hide

it from the police. Prosecutor had sworn- that he had

carefully counted the money before the robbery, and that

it included a $5 bank of N. B. note, and a $5 bank of Hali-

fax note.

Held, that the evidence was not sufficient to identify

the notes as the prosecut6r's, and the application must be

granted: The Queen v. McIntyre, 2 P. E. I. Rep. 154.

A leading case on this section in England is now Vil-

mont v. Bentley, 12 App. Cas. 471, Warb. Lead. Cas. 256,

whicb, however, cannot be followed in Canada under s-s. a

Of s. 838, ante.



PROCEDURE.

PART LVIII.

SUMMARY CONVICTIONS.

839. In this part, unless the context otherwise requires-

(a) the expression " justice" means a justice of the peace and includes two

or more justiceà if two or more justices act or have jurisdiction, and also a

police magistrate, a stipendiary magistrate and any person having the power

Ôr authority of two or more justices of the peace;

(b) the expression "clerk of the peace" includes the proper officer of the
court having jurisdiction in appeal under this part, as provided by section

eight hundred and seventy-nine;

(c) the expression "territorial division" means district, county, union of

counties, township, city, town, parish or other judicial division or place;

(d) the expression " district" or "county" includes any territoiial or

judicial division or place in and for which there is such judge, justice, justice's
court', officer or prison as is mentioned in the context :

(e) the expression " common gaol " or " prison " means any place other
;han a penitentiary in which persons charged with offences are usually kept

and detained in custody. R. S. C. c. 178, s. 2.

'80. Subject to any special provision otherwise enacted with respect tu

such offence, act or matter, this part shall apply to-

(a) every case in which any person commits, or is suspected of having

comnitted, any offence or act over which the Parliament of Canada has legis.

lative authority, and for which such person is liable on summary conviction tu

imprisonmuent, fine, penalty or other punishment ;

(b) every case in which a complaint is made to any justice in relation to

any matter over which the Parliamept of Canada has legislative authority,

and with respect to which such justice has authority by law to nake any

order for the payment of money or otherwise. R. S. C. c. 178, s. 3.

S41. In the case of any offence punishable on summary conviction if nu

time is specially limited for making any complaint, or laying any information

in the Act or law relating to the particular case, the complaint shall be made,

or the information shall be laid within six months from the time when the

matter of complaint or information arose, except in the North-west Territories,

where the time within which such complaint may be made, or such information

may be laid, shall be extended to twelve months from the time when the

matter of the complaint or information arose. 52 V. c. 45, s. 4.

The repealed clause extended the limitation of twelve
months to the territory east of Portneuf on the north shore

of the St. Lawrence.

[Secs. 839-841
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842. Every complaint and information shall be heard. tried, deternined
and adjudged by one justice or two or more justices as directed by the Act or
law upon which the complaint or information is franed or by any other Act or
law in that behalf.

2. If there is no such direction in any Act or law then the complaint or
information may be heard, tried, determined and adjudged by any one justice
for the territorial division where the matter of the complaint or information
arose: Provided that every one who aids, abets, counsels or procures the com-
mission of any offence punishable on summary conviction, may be proceeded
-against and convicted either in the territorial division or place where the prin-
cipal offender may be convicted, or in that in which the offence of aiding,
abetting, counselling or procuring was committed.

3. Any one justice may receive the information or complaint, and grant a
summons or warrant thereoin, and issue his summons or warrant to compel the
attendance of any witnesses for either party, and do aIl other acts and matters
necessary preliminary to the hearing, even if by the statute in that behalf it is
provided that the information or complaint shall be heard and determined by
two or more justices.

4. After a case has been heard and deternined one justice nay issue all
wvarrants of distress or commitment thereon.

5. It shall not be necessary for the justice who acts before or after the
hearing to be the justice or one of the justices by whoum the case is to be or was
heard and determined.

6. If it is required by any Act or law that an information or complaint
shall be heard and determined by two or more justices, or that a conviction or
order shall be made by two or more j.ustices, such justices shall be present and
acting together during the whole of the hearing and determination of tie case.

8. No justice shall hear'-nd deternmiie any case of assault or battery, in
which any question arises as to the titleto any lands, tenements, heredita-
ments, or any interest therein or accruing theiefrom, or as to any bankruptcy
or insclvency, or any execution under the process of any court of justice.

R. S; G3o. 178, ss. 4, 5, 6, 7, 8, 9, 12, and 73.

See s. 864, post, as to cases of assault.

N43. The provisions of Parts XLIV. and XLV. of this Act relating to

compelling the appearance of the accused before the justice receiving an infor-

m.tion under section five hundred and fifty-eight, and the provisions respecting

the attendance of witnesses on a preliminary inquiry and the taking of evidence

thereon, shall, so far as the saume are applicable, except as varied by the sec-

tions immediately following, apply to any hearng under the provisions of this

part: Provided that whenever a warrant is issued in the first instance against

a person charged with an offence punishable under the provisions of this part,

the justice issuing it shall furnish a copy or copies thereof, and cause a copy to
be served on the persons arrested at the time of such arrest.

2. Nothing herein contained shall oblige any justice to issue any summons

procure the attendance of a person cisarged with an offence by information
aid before such justice whenever the application for any order may, by law, be

made ex parte. R. S. C. c. 178, ss. 13 to 17 and 21. Quore ?
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@14. The provisions of section five hundred and sixty-five relating to the

endorsement of warrants shall apply to the case of any warrant issued under

the provisions of this part against the accused, whether before or after convic-

tion, and whether for the apprebension or imprisonment of any such person.

R. S. C. c. 178, s. 22. 52 V. c. 45, s. 4.

845. It shall not be necessary that any complaint upon which a justice

may make an order for the payment of money or otherwise shall be in writing,
unless it is so required by some particular Act or law upon which such coin-

plaint is founded.

2. Every complaint upon which a justice is authorized by law to make an

order, and every information for any offence or act punishable on summary

conviction, may, unless it is herein or by sone particular Act or law otherwisie

provided, be made or had without any oath or affirmation as to the truth

thereof.

3. Every complaint shall be for one matter of complaint only, and not for

two or more matters of complaint, and every information shall be for one

offence only, and not for two or more offences ; and every complaint or infor-

mation may be laid or made by the complainant or infonnant in person, or by

his counsel or attorney or other person authorized in that behalf. R. S. C.

c. 178, ss. 23, 24 and 26.

New.

846. No information, complaint, warrant, conviction or other procceding
under this part shall bc deemed object ionable or insufFcicnt on any of thefollocinvj

grounds ; that is to say :

(a) that it docs not contain the nane of the person injurcd, or intenIed or

attesnpted to bc injured ; or

(h) that it docs not state who is t/e ownter of any property therein mcstionedf;

or

(c) that it does not specify the meanos by which/ the o fence was comittcd; or

(d) that it dos not name or describe nith precision a ny person or thing:

Prorided that the justice msay, if satisfied that it is necessary for a fair trial,
order thst a particular further describing suich means, person, place or thi te

furnishcd by the proscèutor.

847. No objection shall be allosved to any information, complaint, sum-

mons or warrant for any alleged defect therein, in substance or in form. or for

any variance between such information, complaint, summons or warrant and

the evidence adduced on the part of the informant or complainant at the hearing

of such information or complaint.

2. Any variance between the information for any offence or act punishable

on summary conviction and thse evidence adduced in support thereof as to the

timne at which such offence or et.is alleged to have been committed, shall not

be deemed material if it is prd8ed that such information was, in fact, laid

within the time limited by law for laying the saine.

3. Any variance between the information and the evidence adduced in,

support thereof, as to the place in which the offence or act is alleged to haie

been committed, shall not be deemed material if the offence or act is provedl to
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have been committed within the jurisdiction of the justice by whom the

information is heard and cetermined.

4. If any such variance, or any other variance between the information,

comuplaint, suimimons or warrant, and the evidence adduced in support thereof,

appears to the justice present and acting at the hearing to be such that the

defendant has been thereby deceived or nisled, the justice may, upon such

tesms as he thinks fit, adjourn the hearing of the case to some future day.

R. S. C. c. 178, s. 28.

818. A summons may be issued to procure the attendance, on the hear-

ing of any charge under the provisions of this part, of a witness vho resides

out of the jurisdiction of the justices before whom such charge is to be heard,

and such summons and a warrant issued to procure the attendance of a witness,

whether in consequence of refusal by such witness to appear in obedience to a

susmmons or otherwise. may be respectively served and executed by the con-

stable er other peace oflicer to whom the same is delivered or by any other

person, as wel
l b

eyond as within the territorial division of the justice w ho

issued the same. 51 V. c. 45, ss. 1 & 3.

849. The room or place in which the justice sits to hear and try any

complaint or information shall be deemed an open and public court, to'which

the public generally may have access so far as the same eau conveniently

contain then. R. S. C. c. 178, s. 33.

850. The person against whom the complaint is made or information

laid shall be admitted to make his full answer and defence thereto, and to have

the vitnesses examined and cross-examined by counsel or attorney on lis

behalf.

2. Every complainant or informant in any such case shall be at liberty to

conduct the complaint or information, and to have the witnesses examined

and cross-examined, by counsel or attorney on,his behalf. R. S. C. c. 178,

ss. 34 & 3.

851. Every witness at any hearing shall be examined upon oath or

affirmation, and the justice before whom any wvitness appears for the purpose

of being examined shall have full power and authority to adninister to every

witness the usual oath or affirmation. R. S. C. c. 178, s. 30.

Sections 37 and 38 of c. 178 are left out.

852. If the information or complaint in any case negatives any exeme-

tion, exception, proviso or condition in the statute on which the same is

founded it shall not be necessary for the prosecutor or complainant to prove

such negative, but the defendant may prove the affirmative thereof in his

defence if he wishes to avail himself of the same. R. S. C. c. 178. s. 47.

S53. In case the accused does not appear at the time and place appointed

by any summons issued by a justice on information before hims of the com-

mission of an offence punishable on summary conviction, then if it appears to

the satisfaction of the justice that the summons was duly served a reasonabke

time before the time appointed for appearance, sucls justice nay proceed er

parle to hear and deternine the case in the absence of the defendant, as fully
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and effectually, to all intents and purposes, aa if the defendant had personally
appeared in obedience to such summons, or the justice nay, if he thinks fit,
issue his warrant as provided by section five hundred and sixty-three of this

Act and adjourn the hearing of the complaint or information until the defend.

ant is apprehended. R. S. C. c. 178, s. 39.

S54. If, upon the day and at the place so appointed, the defendant

appears voluntarily in obedience to the summons in that behalf served upon

him, or is brought before the justice by virtue of a warrant, then, if the com.

plainant or informant, having had due notice, does not appear by himself, his

counsel or attorney, the justice shall dismiss the complaint or infonnation

unless le thinks proper to adjourn the hearing of the same until some other day

upon such terms as he thinks fit. R. S. C. c. 178, s. 41.

55. If both parties appear, either personally or by their respective

counsel or attorneys, before the justice who is to hear and determine the con.

plaint or information, such justice shall proceed to hear and determine the sae.

R. S. C. c. 178, s. 42.

S56. If the defendant is present at the hearing the substance of the

information or complaint shall be stated to him, and he shall be asked if hehas

any cause to show why he should not be convicted, or why an order should not

be made against him, as the case may be.

2. If the defendant thereupon admits the truth of the information or coin.

plaint, and shows no sufficient cause why he should not be convicted, or why

an order should not be made against him, as the case may be, the justice

present at the hearing shall convict him or make an order against him accord.

ingly.

3. If the defendant does not admit the truth of the information oe com.

plaint, the justice shall proceed to inquire into the charge and for the puposes

of such inquiry shall take the evidence of witnesses both for the complainant

and accused in the manner provided by Part XL V. in thecatse of a prel/etiany

in<ïuiry ; Prorided that the prosecutor or comtaplainant is not entitled to gin

eideence in reply if the defendant has not adduced any evidence othetr ita as tIo

his general character; provided further, that in a hearing under this section t
witesses need not sign their depositions. R. S. C. c. 178, ss. 43, 44, 45 & 46.

S.57. Before or during the hearing of any information or contplajntthe

justice may, in his discretion, adjourn the hearing of the same to a certain time

or place to be then appointed and stated in the presence and hearing of the

party or parties, or of their respective solicitors or agents then present, but no

such adjournment shall be for more than eight days.

2. If, at the time and place to which the hearing or further hearing is

adjourned, either or both of the parties do not appear, personally or by his or

their counsel or solicitors respectively, before the justice or such other justice

as shall then be there, the justice who is then there may proceed to the hearing

or further hearing as if the party or parties were present.

3. If the prosecutor or complainant does not appear the justice may dismiss

the information, with or without costs, as to him seems fit.
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4. Whenever any justice adjourns the hearing of any case he may suffer
the defendant to go at large or may commit him to the conuon gaol or other
prison within the territorial division for which such justice is then acting, or
to such other safe custody as such justice thinks fit, or may discharge the
defendant upon his recognizance, with or without sureties at the discretion of
such justice, conditioned for his appearance at the time and place to which
such hearing or further hearing is adjourned.

5. Whenever any defendant who is discharged upon recognizance, or
allowed to go at large, does not appear at the time mentioned in the recog-
nizance, or to which the hearing or further hearing is adjourned, the justice
may issue his warrant for his apprehension. R. S. C. c. 178, ss. 48, 49, 50 & 51.

858. The justice, having heard what each party has to say, and the
witnesses and evidence adduced. shall consider the whole matter, and, unless
otherwise provided, determine the same and convict or make an order against
the defendant, or dismiss the information or complaint, as the case may be.
R. S. C. c. 178, s. 52.

859. If the justice convicts or makes an order against the defendant a
minute or memorandum thereof shall then be made, for which no fee shall be
paid, and the conviction or order shall afterwards be drawn up by the justice
on parchment or on paper, under his hand and seal, in such one of the forms
of conviction or of orders from VV to AAA inclusive in schedule one to this
Act as is applicable to the case or to'the like effect. R. S. C. c. 178, s. 53.

FORMS UNDER PART LVIII.

VV.-(Section 859).

NVICTION FOR A PENALTY TO BE LEVIED BY DISTRESS
AND IN DEFAULT OF SUFFICIENT DISTRESS, BY

IMPRISONMENT.

Canada, 1
Province of ,

County of . J
Be it remembered that on the day of , in

the year , at , in tbe*said county, A. B. is con-
victed before the undersigned, a justice of the peace for the said
county, for that the said A. B. (etc., stating the ofe#nce, and the

time and place ichen and chere committed ), and I adjudge the said

A. B. for his said offence to forfeit and pay the suni of S
(statiny the penalty, and also the compensation, if any.), to be paid
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and applied according to law, and also to pay to the said C. D.
the sum of , for his costs in this behalf ; and if the

said several suns are not paid forthwith, (or on or before the

of next), * I order that the same be levied by
distress and sale of the goods and chattels of the said A. B., and
in default of sufficient distress, * I adjudge the said A. B. to be
imprisoned in the common gaol of the said county, at

in the said county of , (there to be kept at hard labour,
if such is the sentence) for the term of , unless the said

several sums and all costs and charges of the said distress (and

of the commitment and conveying of the said A. B. to the said

gaol) are sooner paid.

Given under my hand and seal, the day and year first above

mentioned, at , in the county aforesaid.

J. S., [sE AL) .

J. P., ( Xanie of county j.

Or when the issuinq of a distress îcarrant would be ruinous to

the defendant and his fauiily, or it aippears /he has no goods treïn
to levy a distress, then instead of the icords bettreen the asterish.s

say, "inasmuch as it is now made to appear to me that the

issuing of a warrant of distress in this behalf would be ruinous to

the said A. B. and his family," (or, " that the said A. B. has no

goods or chattels whereon to levy the said sums by distress ").

WW.-( Section 859.)
CONVICTION FOR A PENALTY, AND IN DEFAULT OF PAY

MENT IMPRISONMENT.

Canada, )
Province of ,
County of . J

Be it remenbered tiat on the day of in the

year , at , in the said county, A. B. is convicteI

before the undersigned, a justice of the peace for the

said county for that he the said A. B. etc., statinl the oiünw

and the titne antl place c/cen and icere it vas coninitted) , and I

adjudge the said A. B. for his said offence to forfeit and pay the

sum of (stating the penalty anl the comtpensttion, if ani'î

to be paid and applied according to law ; and also to pay to the
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said C. D. the sum of for bis costs in this behalf ; and

if the said several sums are not paid forthwith (or, on or before
next), I adjudge the said A. B. to be imprisoned in the

coimon gaol of the said county, at , in the said county

of (and there to be kept at hard labour) for the term of

unless the said sums and the costs and charges of

conveying the said A. B. to the said common gaol are sooner

paid.

Given under my hand and seal, the day andyear first above

mentioned at , in the county aforesaid.

J.- S., [SEAL.]

J. P., ( Nane of county).

XX.-(Section 859.)

CONVICTION WHEN THE PUNISHMENT IS BY IMPRISONMENT,
ETC.

Canada, -

Province of ,

County of .J

Be it remembered that on the day of , in

the year at in the said couity, A. B. is con-

victed before the undersigned, , a justice of the peace in

and for the said county, for that lie the said A. B. (&c., stating

the 0yfnce, and the tine and place ichen an< ichere it icas con-

mitte'd); 'and I adjudge the said A. B., for his said offence, to be·

imprisoned in the common gaol of the said county, at

in the county of , (and there to be kept at hard labour),

for the terni of and I also adjudge the said A. B. to-

pay to the said C. D. the sum of ,for bis costs in this:

behalf, and if the said sum for costs are not paid forthwith (or

on or before next,) then * I order that the said sum be

levied by distress and sale of the goods and chattels of the said

A. B.; and in default of sufficient distress in that behalf, * I

adjudge the said A. B. to be imprisoned in the said common gaol

(and kept there at hard labour) for the term of , to

commence at and from the terrm of his imprisonmient aforesaid,
unless the said sum for 'costs is sooner paid.

Cani. LAw-58
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Given under my handand seal, the day and year first above
mentioned at , in the county aforesaid.

J. S. [SEAL.]

J. P., (Name of county.)

*Or when the issuiny of a distress wearrant enuld be ruinous to

the defendant and his family, or it appears that he has no doods

wvhereon to levy a distress, then, instead of the ieords betu'een t/e

asterissks * * say, " inasmuch as it is now made to appear to nie

that the issuing of a warrant of distress in this behalf would be
ruinous to the said A. B. and his family," (or, " that the said
A. B. bas noigoods or chattels whereon to levy the said sum for

costs by distress ").

YY.-Section 859.)

ORDER FOR PAYMENT OF MONEY TO BE LEVIED BY DISTRESS
AND IN DEFAULT OF DISTRESS IMPRISONMENT.

Canada,

Province of ,

County of

Be it remembered that on , complaint was made

before the undersigned, , a justice of the peace in and

for the said county of , for that (stating the facts entitling

the complainant to the order, with the time and place ween and

where they occurred), and now at this day, to wit, on

at , the parties aforesaid appear before me the said

justice (or the said C. D. appears before me the said ju'stice, but

the said A. B.. although duly called, does not appear by hinself,

his counsel or attorney, and it is now satisfactorily proved to me

on oath that the said A. B. was duly served with the summons

in this behalf, which required him to be and appear here on this

day before me or such justice or justices of the peace for the

county, as should now be here, to answer the said complaint,

and to be further dealt with according to law); and now having

heard the matter of the said complaint, I do adjudge the said A.

B. to pay to the said C. D. the sum of forthwith (or on or

before next, or as the Act or law requires), and also to pay to

the said said C. D. the sum of for his costs in this

behalf ; and if the said several sums are not paid forthwith (or
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on or before next), then, e I hereby order that the same

be levied by distress and sale of the goods and chattels of the

said A. B. and in default of sufficient distress in that behalf * I

adjudge the said A. B. to be imprisoned in the common gaol of

the said county, at in the said county of

and there kept at liard labour) for the term of , unless

the said several sums, and all costs and charges of the said dis-

tress (and the commitment and conveyance of the said A. B.,to

the said common gaol) are sooner paid.

Given under my hand and seal, this day of

in the year at in the county aforesaid.

J. S., [smA.]

J. P., (Ninne of countY.)

Or, wheu the issuin cf a distress warratt wIould be ritnous to

the defendant andhis fatily, or it appears he has no goo(dS whereon

to lery a distress, then, instead of the words between the asterisks *

say "inasmuch as it is now made to appear to me that the

issuing of a warrant of distress in this behalf would be ruinous

to the said A. B. and his family," (or "that the said A. B. has

no goods or chattels whereon to levy the said sums by distress ").

ZZ.-(Section 859.)

ORDER FOR PAYMENT OF MONEY, AND IN DEFAULT OF PAY-
MENT IMPRISONMENT.

Canada,
Province of
County of

Be it remembered that on comiplaint was maade

before the undersigned, , a justice of the peace in and

for the said county of . , for that (statiny the facts entitling

the ompt])letlaint'to tthe order, with the timte and place t/hen a-nd

chere t/tey occurred), and now on this day, to wit, on , at

the parties aforesaid appear before me the said justice

(or the said C. D. appears before me the said justice, but the said

A. B., although duly called, does not appear by himself, his

counsel or attorney, and it is now satisfactorily proved to me

upon oath that the said A. B. was duly served with the summons

in this behalf, which required him to be and appear here this
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day before me, or such justice or justices of the peace for the

said county, as.should now be here. to answer to the said com-

plaint, and to be further deait with according to law), and now

having heard the matter of the said complaint, I do adjudge the

said A. B. to pay to the said C. D. the sum of forthwith

(or on or before next, or as the Act or law requires), and

also to pay to the said C. D. the sum of for his costs in

this behalf ; and if the said several sums are not paid forthwith

(or on or before next), then I adjudge the said A. B. to

be imprisoned in the comrnon gaol of the said county at

in the said county of , (there to be kept at hard labour
if the Act or law authorizes this) for the term of unless
the said several sums (and costs and charges of comritment

and conveying the said A. B. to the said common gaol) are
sooner paid.

Given under my hand and seal this day of
, in the year , at , in the county

aforesaid.
;J. S., [sEm.y

J. P., (Name ofcut)

AAA.-(St'etion 859.)

ORDER -FOR ANY OTHER NATTER WIIERE THE DISOBEYING
OF IT IS PUNISHABLE WITH IMPRISONMENT.

Canada,
Province of ,

County of .

Be it remembered that on , complaint was made

before the undersigned, , a justice of the peace in and

for the said county of ,for that (statingi thefcets (ntiti

thw complainalnt to the or<der, with the time and place u-er an<d lheni
they ocurred); and now on this day, to wit, on , at

, the parties aforesaid appear before me the said justice

(or the said C. D. appears before me the said justice, but the

said A. B., although duly called, does not appear by himself, hic

counsel or attorney, and it is now satisfactorily proved to me,

upon oath, that the said A. B. was duly served with the summos

in this behalf, which required him to be and appear here this

day before me, or such justice or justices of the peace for the said
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Secs. 860, 861] SUMMARY CONVICTIONS.

county, as should now be here to answer to the said complaint
and to be further dealt with according to law; and now having

heard the matter of the said complaint, I do adjudge the said

A. B. to (here sat.e the matter requirel to be done), and if, upon a

copy of the minute of this order being served upon the said A.B.,
either personally or by leaving the sanie for him at his last or

most usual place of abode, lie neglects or refuses to obey the

samle, in that case I adjudge the said A. B., for such his dis-

obedience, to be inprisoned in the comimon gaol of the said

county, at in the said county of , (there to be

kept at iard labour, if thi statut, authices this), for the terni of
unless the said order is sooner obeyed, and I do also

adjudge the said A. B. to pay to the said C. D. the sum of

for his costs in this behalf, and if the said sun for costs is

not paid forthwith (or on or before next), I order the

saine to be levied by distress and sale of the goods and chattels

of the said A. B., and in default of suffkient distress in that

behalf I adj-udge the said A. B. to be iuprisoned in the said

conmon gaol (there to be kept at liard labour) for the space of
to commence at and froni the termination of his

inprisonment aforesaid, unless the said sum for costs is sooner

paid.

Given under my hand and seal, this day of

in the year at , in the county %foresaid.

J. S., [SEAL.]

J. P., (Kaeeof county.)

860. When several persons join in the commission of the same offence,

and u)on conviction thereof each is adjudged to pay a penalty which includes

the value of the property, or the ainount of the injury done, no further sum

shall be paid to the person aggrieved fhan such anount or value, and costs, if

any, and the residue of the penalties imposed shall be applied in the same

manner as other penalties imposed by a justice are directed to be applied.

R. S. C. c. 178, s. 54.

861. Whenever any person is sumnarily convicted before a justice of

any offence against Parts XX. to XXX. inclusive or Part XXXVII. of this

Act and it is a first conviction, the justice nay, if he thinks fit, discharge the

offeuder fron his conviction upon his mîaking such satisfaction to the person

aggrieved, for danages and costs, or either of thein, as are ascertained by the

justice. R. S. C. c. 178, s. 55.
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862. If the justice dismisses the information or complaint he may, when
required so to do, make an order of dismissal in the form BBB in schedule one

hereto, and he shall give the defendant a certificate in the form CCC in the

said schedule, which certificate, upon being afterwards produced, shall, with.

out further proof, be a bar to any subsequent information or complaint for the

same inatter, against the same defendant. R. S. C. c. 178, s. 56.

BBB.-(Section 862.)

FORM OF ORDER OF DISMISSAL OF AN INFORMATION OR

COMPLAINT.

.Canada,

Province of ,
County of .

Be it remembered that on , information was laid

(or complaint vas made) before the undersigned, a

justice of the peace in and for the said county of for
that (Éc., as in. the suimons of the defendant) and now at

this day, to wit, on , at , (if if tny adjournt,

insert Iere: " to which day the hearing ,of this case was duly

adjourned, of which the said C. D. had due notice,") both

the said parties appear before me in order that I should hear and

determine the said information (or complaint) (or the said -A. B.

appears before me, but the said C. D., although duly called, does
not appear) ; [whereupon the matter of the said informatiop (<r
complaint) being by me duly considered, it manifestly appears to

nie that the said information (or complaint) is not proved, and]

(if the inforimanflt or contj>lainoat does not appje«r, these irrMds1ma1
be omsitted, I do therefore dismiss the same, and do adjudge that

the said C. D. do pay to the said A. B. the suan of ,for

his costs incurred by him in defence in his behalf ; and if the

said sum for costs is not paid forthwith (or on or before ),
I order that the same be levied by distress and sale of the goods

and chattels of the said C. D., and in default of sufficient distress

in that behalf, I adjudge the said C. D. to be imprisoned in the

common gaol of the said county of , at , in the

said county of (and there kept at hard labour) for the

term of , unless the said sum for costs, and all costs and

charges of the said distress (and of the commitment and convey-

ing of the said C. D. to the said common gaol) are sooner paid.
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Secs. 863-865] SUMMARY CONVICTIONS. 919

Given under my hand and seal, this day of

in the year , at , in the county aforesaid.

J. S., [SEAL.]

J. P., (Name of county).

CCC.-(Section 862.')

FORM OF CERTIFICATE OF DISMISSAL.

Canada,
Province of
County of .

I hereby certify that an information (or complaint) preferred

by C. D. agaiist A. B. for that f á., as in the s umons ) was this

day considered by me, a justice of the peace in and for the said

couînty of , and was by me dismissed (with costs)

Dated at , this day of , in the

year. S

J. P., (Name of county).

863. Whenever, by any Act or law, authority is given to commit a

persofi to prison, or to levy any sum upon his goods or chattels by distress, for

not obeying an order of a justice, the defendant shall be served with a copy of

the minute of the order before any warrant of commitment or of distress is.

issued ici that behalf ; and the order or minute shall not form any part of the

warrant of comiiiitment or of distress. R. S. C. c. 178. s. 57.

864. Whenever any person unlawfully assaults or beats any other

person, any justice may suinmarily hear and determine the charge, iuiless af

the time <f eiitcrinig uipoi tte incestigation the person i aggrieved or the person

acuseîo 'tjects ticreto.

2. If such justice is of opinion that the assault or battery complained of is,

froi oany threr circonustance, a fit subject for prosecution by indictment, he

shall abstain froma any adjudication 'thereupion, and shall deal with the case in

all respects iii the same manner as if he had no authority finally to hear and

deternine the same. R. S. C. c. 178, s. 73.

See s. 842, s-s. 8, ante.

S65. If the justice,'kpon the hearing of any case of assault or battery

ipon the merits where the complaint is preferred by or on behalf of the person

agcrievedunder the next preceding section, deems the offence fiot to be proved,

or tinds the assault or battery to have been justified, or so trifling as not to

merit any punishnent, and accordingly disinisses' the' complaint, he shall

forthwith make out a certificate under his hand stating the fact of slich dis-



920 PROCEDURE. [Secs. 866-871

missal, and shall deliver such certificate to the person against whom the
complaint was preferred. R. S. C. c. 178, s. 74.

866. If the person against whom any such complaint has been preferred,
by or on the behalf of the person aggrieved, obtains such certificate, or, having

been convricted, pays the whole amount adjudged to be paid or suffers the
imprisonment, or iniprisonnent with hard labour, awarded, he shall be
released from all further or other proceedings, civil or criminal, for the saine

cause. R. S. C. c. 178, s. 75.

867. In every case of a summary conviction, or of an order made by a
justice, such justice niay,. in his .discretion, award and order in and by the

convicti,>n or order that the defendant shall pay to the prosecutor or com-

plainant such costs as to the said justice seem reasonable in that bebalf, and

not inconsistent with the fees established by law to be taken on proceedings

had by and before justices. R. S. C. c. 178, s. 58.

868. Whenever the justice, instead of convicting or making an order,
dismisses the information or complaint, he may, in his discretion, in and by

his order of dismissal, award 'and order that the prosecutor or complainant

shall pay to the defendant such costs as to the said justice seem reasonable

and consistent with law. R. S. C. c. 178, s. 59.

869. The suns so allowed for costs shall, in all cases, be specified in the

conviction or order, or order of disnissal, and the same shall be recoverable in

the saime manner and under the saine warrants as any penalty, adjudged to be

paid by the conviction or order, is to be recovered. R. S. C. c. 178, s. 60.

870. Whenever there is no such penalty to be recovered such costs shall

be recoverable by distress and sale of the goods and chattels of the party, and
in default of distress, by iiprisonnent, with or without hard labour, ior any

tern not exceeding oi mionth. R. S. C. c. 178, s. 61.

871. The fees mentioned in the following tariff and no others shall-e
and. constituite the fees to be taken on proceedings before justices in proceed

ings under this part:-

Fers to be 1tke by Ji'stic.es of the Peuce 'r their Clerks.
s c.

1. Information or conplaint and warrant or summons............... Ù 51
2. Warrant where sumnons issued in first instance................. 0 10

3. Each necessary copy of suininos or warrant .... ................ 0 10
4. Each sutuions or warrant to or for a witness or witnesses. (Only

one sumumons on each side to be charged for in each case, which

inay contain any îsîîînber of naines. If the justice of the case

requires it. additional suinnonses shall be issued without

charge)............................... (1)

5. In7fration for 'erra for icitiness and iearrant ................. 0 
5

6. Lac/i necessary cojy of swiiiieiaons or varrat for wuitiness............O 1

7. For every recognizance........................................... 0 23

8. For hearing and determining case............................. 0 0

9. If c lsts hor............................ ........ 10
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10. Where one justice alone cannot lawfully hear and determine the S c.
case, the saine fee for hearing and deteinining to be allowed to
the associate justice.

11. For each warrant of distress or commitment.................. O) 25

12. For making up record of conviction or order where the sane is
ordered to be returned to sessions or on certiorari.............. 1 OO
But in all cases which admit of a summary proceeding before a

single justice and wherei.n no higher penalty than 820 can
be imposed, there shall be charged for the record of convie-
tioù not more than....... ...................... 0 50

13. For copy of any other paper connected with any case, and the
minutes of the saine if demanded per folio of 100 words........ 0 05

14. For every bill of costs when denanded to be made out in detail.... 0 10
(Items 13 and 14 to be chargeable only when there has been an

adjudication).

(.ontstalces' Fees.

1. Arrest of each individual upon a warrant .......................... 100
2. Serving summons. ..................................... 0 25
3. Mileage to serve summons or warrant, per mile (one way) necessarily

travelled ....................................... 0 10

4. Samne mileage when service cannot be affected, but only upon proof
of due diligence.

5. Mileage taking prisoner to gaol, exclusive of disbursements neces-
sarily expended in his conveyance...................... 0 10

7. Attending justices on trial in one or more cases, per hour..... ..... 0 25

8. Mileage travelled to attend t-ial (when public conveyance can be
taken only reasonabl'e disbursements to be allowed) one u.ay pe r
m ile.......................... .............................. 0 10

9. Serving warrant of distress and returning saine.......... ..... . 1 00
10. Atlvertising under warrant of distress....................:....... 1 00
11. Travelling to niake distress or to search for goods to mnake distress,

when no goods are found (one woay) per mile.................. 0 10

12. Appraisements, whether by one appraiser or more, 2 cents in the
dollar on the value of the goods.

13. Commission on sale and delivery of goods. 5 cents in the dollar on
the net produce of the goods. 52 V. c. 45, s. 2 & Sch.

IVitnesses' Fes.

1. Each lay attending trial. ....... ....... 0 75
2. Milea.Ic travelled t attend trial(onc wayl) per 7ille................. 0 10

822. Whenever a conviction adjudges a pecuniary penalty or compensa-
tion.to be paid, or an order requires the paymoent of a sun of money, whether
te 4ct or law authorizing such conviction or order does or does not provide a
iode of raising or levying the penalty, compensation or sun of money, or of
enforcing the payment thereof, the justice by his conviction, or order after
adjudging paynent of such penalty, compensation or suin of money, with or
vithout costs, nay order and adjudge-

(a) that in default of payment thereof forthwith, or within a limited time,
such penalty, compensation or suin cf noniey shall be levied by distress and



sale of the goods and chattels of the defendant, and, if sufficient distress can-

not be found, that the defendant be imprisoned in the common gaol or other

prison of the territorial division for which the justice is then acting, in the

manner and for the time directed by the Act or law authorizing such convic-

tion or order or by this Act, or for any period not exceeding three months, if

the Act or law authorizing the conviction or order does not specify imprison-

ment, or does not specify any terni of imprisonment, unless such penalty,

compensation or sum of money and costs, if the conviction or order is made

with costs, and the expenses of the distress and of conveying the defendant to

gaol are sooner paid ; or

(b) that in default of payment of the said .penalty, compensation or sum of

money, and costs if any forthwith or within a limited time, the defendant be

imprisoned in the common gaol or other prison of the said territorial division

in the mnanner and for the time mentioned in the said Act or law, or for any

period not exceeding three montis if the Act or law authorizing the conviction

or order does not specify imprisonment, or does not specify any term of ia-

prisonment, unless the said sums with the like costs and expenses are sooner

paid.

2. The justice making the conviction or order mentioned in the paragraph

lettered (a) of sub-section one of this section may issue a warrant of distress in the

form DDD or EEE, as the case requires ; and in the case of a conviction or

order under the paragraph lettered (b) of the said sub-section, a warrant in one

of the forms FFF or GGG may issue;

(a) if a warrant of distress is issued and tIe constable or peace officer

charged with the execution thereof returns (form III) that he can find no goods

or chattels whereon to levy thereunder, the justice may issue a warrant of coi-

mitment in the form JJJ.

3. Where by virtue of an Act or law so authorizing the justice by his cn-

viction adjudges against the defendant payment of a penalty or compensation,

and also imprisonnent, as punishinent for an offence, he mîay, if he thinks fit,

order that the imprisonmient in default of distress or of paynent, as provided

f<S in this section, shall commence at the expiration of the imprisonsment

awarded as a puniishment for the offence.

4. The lilce proceeding nay be had upon any conviction or order made i-

provided by this section as if the Act or law authorizing the saie had expres-ly

provided for'a conviction or order mn the above teris. R. S. C. c. 178, 2. 3

66, 67 & 68.

DDD.-( ctionî 872.)

WARRANT OF DISTRESS UPON A CONVICTION FOR A

PENALTY.

Canada,
Province of
County of .

To all or any of the constables and other peace officers in the

said county of

[Sec. 872PROCEQPURE.



Whereas A. B., late of , (labourer), was on this day

(or on last past) duly convicted before , a justice
of the peace, in and for the saià county of , for that (stating
g< ffence, as in the conviction), and it was thereby adjudged that

the said A. B. should, for such his offence, forfeit and pay (dfe.,
as Mn the conviction), and should also pay to the said C. D. the

sui of , for his costs in that behalf ; and it was thereby
ordered that if the said several -sums were not paid (forthwith)
the same should be levied by distress and sale of the goods and

chattels of the said A. B., and it was thereby also adjudged that

the said A. B., in default of sufficient distress, should be impri-
soned in the common gaol of the said county, at , in

the said county of (and there kept at hard labour) for

the space of , unless the said several sums and all costs

and charges of the said distress, and of the commitient and

conveying of the said A. B. to the said common gaol were sooner
paid; And whereas the said A. B., being, so convicted as

aforesaid, and being (now) required to pay the said sums of

and has not paid the same or any part thereof, but

therein lias made default : These are, therefore, to command

you, in Her Majesty's name forthwith to make distress of the

goods and chattels of the said A. B. ; and if within

days next after the making of such distress, the said sums,
together with the reasonable charges of taking and keeping the

distress, are not paid, then to sell the said goods and chattels so

by yon distrained, and to pay the money arisiug from such sale

unto me, the convicting justice (or one of the convicting justices),
that I may pay and apply the same as by law directed, and may

render the overplus, if any, on demand, to the said A. B. ; and

if no such distress is found, then to certify the same unto me,

thit sucli frther proceedings may be had thereon as to law

appertain.

Given under my hand and seal, this day of

in the year , at , in the county aforesaid.

J. S., [SEAL.]

J. P., (Nmeo muty)
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EEE.-(Se tioni 872.)

WARRANT ½ ISTRESS UPON AN ORDER FOR THE
PAYMENT OF MONEY.

Canada,
Province of ,
County of

To all or any of the peace officers in the said county of

Whereas on , last past, a complaint was made before

, a justice of the peace in and for the said county, for

that (etc., vs in the order), and afterwards, to wit, on ,
at , the said parties appeared before (as in ti

order), and thereupon the matter of the said complaint having

been considered, the said A. B, was adjudged to pay to the said

C. D. the sum of , on or before then next, and

also to pay to the said C. D. the sumu of , for his costs iii

that behalf ; and it was ordered that if the said several sums

were not paid on or before the said then next, the sanme

should be levied by distress anid sale of the goods and chattels of

the said A. B, ; and it was adjudged that in default of sufficient

distress in that behalf, the said A. B. should be imprisoned in

the common gaol of the said county, at , in the said

county of (and there kept at iard labour) for the tern of

unless the said several sums and all costs and charges

of the distress (and of the conmitment and conveying of the said

A. B. to the said common gaol) were sooner paid; And wiereas

the time in and by the said order appointed for the paynent of

the said several suns of , and has elapsed, but

the said A. B. ias not paid the sane, or any part thereof, but

therein has made default : These are, therefore, to command

you, in Her Majesty's name, forthwith to inake distress of the

goods and chattels of the said A. B. ; and if within the space of

days after the making of such distress, the said last

mentioned suns. together with the reasonable charges of taking

and keeping the said distress, are not paid, tien to sell the said

goods and chsattels so by you distrained, and to pay the msoney

arising fron such sale unto me (or so>ne othr of the cuncieting js-
tires, (s the euse Mnly lie), thsat I (or le) may pay or apply the

saine as by law directed, and may render the overplus, if any, oin

demiand to the said A. B. ; and if no such distress can be found,
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then to certify the sanie unto me, to the end that such proceed-

ings may be had therein, as to law appertain.

Given under ny hand and seal, this day of

in the year , at , in the county aforesaid.

J. S., [SEAL.]

J. P., (Nui\ne of e unty.)

FFF.-(Setion 872.)

WARRANT OF COMMITMENT UPON A CONVICTION FOR A
PENALTY IN THE FIRST INSTANCE.

Canada, '

Province of ,

County of J
To all or any of the constables and other peace officers in the

said county of , and to the keeper of the common

gaol of the said county of , at in the said

county of

Whereas A. B., late of , (labourer), was on this day

convicted before the undersigned , a justice of the

peace in and for the said county, for that (stating the o/b nee, (pi in

the (nfrietion), and it was thereby adjudged that the said A. B.,

for his offence, should forfeit and pay the sumi of

.s in the conviction), and should pay to the said C. D. the

sui of , for his costs in that behalf ; and it was thereby

further adjudged that if the said several sums were not paid

(forthwith) the said A. B. should be imprisoned in the common

gaol of the county, at , in the said county of

(and there kept at hard labour) for the terni of , unless

the said several sums (and the costs and charges of conveying

the said A. B. to the said common gaol) were sooner paid ; And

whereas the time in and by the said conviction appointed for the

payment of the said several sums has elapsed, but the said A. B.

has not paid the sanie, or any part tiereof, but therein Las made

default; These are, therefore, to conniand you, the said peace

officers, or any one of you, to take the said A. B., and hini safejy

to convey to the common gaol at aforesaid, and there to

deliver him to the said keeper thereof, together with this pre-

cept : And I do hereby conimand you, the said keeper of the

See. 872) SUMMA RY CONVICTIONS,



said common gaol, to receive the said A. B. into your custody

in the said common gaol, there to imprison him (and keep hlim

at hard labour) for the term of , unless the said several

sums (and costs and charges of carrying him to the said commo

gaol, amounting to the further sum of ), are sooner

paid unto you, the said keeper ; and for your so doing, this shall

be your sufficient warrant.

Given under my hand and seal, this day of

in the year , at , in the county aforesaid.

J. S., [SEAL.]

J. P., (.Nane of county.)

GGG.-(Section 872.)

WARRANT OF COMMITMENT ON AN ORDER IN THE FIRST
INSTANCE.

Canada,
Province of
County of

To all or any of the constables and other peace officers in the

said county of , and to the keeper of the commun

gaol of the county of , at , in the said

couty of

Whereas, on last past, complaint was made before

the undersigned , a justice of the peace in and for the

said county of , for that (etc., aR in t/e ()rUler), and after.

wards, to wit, on the day of , at A. E.

and C. D. appeared before me, the said justice (or as it is in th,

<rder), and thereupon having considered the inatter of the com-

plaint, I adjudged the saill A. B. to pay the said C. D. the sunm

of , on or before the day of then next,

and also to pay to the said C. D. the sum of , for hiS

costs in that behalf ; and I also thereby adjudged that if the

said several sums were not paid or or before the day ut

then next, the said A. B. should be inprisonedin

the common gaol of the county of , at ,in the

said county of (and there be kept at hard labour) for

the tern of , unless the said several sums (and the costs

and charges of conveying the said A. B. to the said commuon
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gaol as the case nay he) were sooner paid ; And whereas the

time in and by the said order appointed for the payment of the

said several sums of money lias elapsed, but the said A. B. lias

nlot paid the same, or any part thereof, but therein has made

defult ; These are, therefore, to commnand you, the said peace

officers, or any of you, to take the said A. B. and him safely to

convey to the said conmon gaol, at aforesaid, and

there to deliver him to the keeper thereof, together with this pre-

cept; And I do lereby command you, the said keeper of the

said corrmmon gaol, to receive the said A. B. into your custody in

tha said common gaol, there to imprison him (and keep hima at

hard labour) for the term of , unless the said several

sumns (and the costs and charges of conveying hin to the said

common .gaoI, anounting to the further suin of ), are

sooner paid unto you the said keeper ; and for your so doing, this

shall be your sufficient warrant.

Given under my hand and seal, tis day of

in the year , at , in the county aforesaid.

J. S., [sEAL.

J. P., (Xani f county.)

III.-(Sretion 872.)

CONSTABLE'S RETURN TO A WARRANT OF DISTRESS.

1, W. T., constable, of , in the county of

hereby certify to J. S., Esquire, a justice of the peace in and for

the county of , that by virtue of this warrant I have

made diligent search for the goods and chattels of the within

mentioned A. B., and that I can find no suificient goods and

chattels of the said A. B. whereon to levy the sains within

mentionéd.

Witness msy band, this day of , one thousand

eight hundred and
W. T.

see. 872) SUMMPUNARY CONVICTIONS.



JJJ.-(Section 872.)

WARRANT OF COMMITMIENT FOR WANT OF DISTRESS.

Canada,
Province of
County of .J

To all or any of the constables and other peace officers in the
county of , and to the keeper of the comons

gaol of the said county of , at ,i

the said county.

Whereas (<tec., as in either of the foreginy distre.s ran

DDD or EEE, to the asttrisk, -'aUd then thiu) : And whereas,
afterwards on the day of , in the year aforesaid,
1, the said justice, issued a warrant to all or any of the peace
officers of the county of , commanding them, or any of
the<m, to levy the said sums of and by distress
and sale of the goods and chattels of the said A. B.; And whereas
it appears to me, as well by the return of the said warrant of
distress, by the peace officer who bad the execution of the saue,
as otherwise, that the said peace officer has made diligent search
for the goods and chattels of the said A. B., but that no sufficient

distress whereon to levy the sums above mentioned could be found:

These are, therefore, to command you, the said peace officers, or
any one of you, to take the said A. B., and him safely to convey

to the common gaol at , aforesaid, and there deliver him

to the said keeper, together with this precept : And I do hereby
command you, the said keeper of the said common gaol, to

receive the said A. B. into your custody, in the said cosm'ilon

gaol, there to imprison him (and keep him at bard labour) for

the term , unless the said several sums and all the costs

and charges of the said distress (and of the commitment and

conveying of the said A. B. to the said common gaol)'amsouting

to the further sum of , are sooner paid unto you, the

said keeper : and for so doing this shall be your sufliciei

warrant.

Given under my hand and seal, this day of

in the year , at ii the county aforesaid.

J. S., [sL.]

J. P., (.V Xamte oi enunty.)

PROCEDURE. [See, S7a



SUMMARY CONVICTIONS.

S73. When any information or complaint is disissed with costs the
justice may issue a warrant of distress on the goods and chattels of the prose-
cutor or complainant, in the formn KKK, for the amount of such costs ; and,
in lefault of distress, a warrant of commitment in the form LLL may issue :
Provided that the term of imprisonment in such case shall not exceed one
mouth. R. S. C. c. 178, s. 70.

KXK.-(Section 873.)

WARRANT OF DISTRESS FOR COSTS UPON AN ORDER FOR
DISMISSAL OF AN INFORMATION OR COMPLAINT.

Canada, à
Province of ,

District of

To all or any of the constables and other peace officers in the
said county of

Whereas on last past, information was laid (or com-

plaint was made) before , a justice of the peace in and
for the said county of ,for that (rfc., as in the order of
dississal) and afterwards, to wit, on , at , both
parties appearing before , in order that (I) should hear
and determine the same, and the several proofs adduced to (me)
in that behalf, being by (me) duly heard and considered, and it
manifestly appearing to (me) that the said information (or com-
plaint) was not proved, (J) therefore dismissed the same and
adjudged that the said C. D. should pay to the said A. B. the
sumn of , for his costs incurred by hini in his defence in
that belalf ; and (I) ordered that if the said sum for costs was.
not paid (forthwith) the same should be levied on the goods and
chattels of the said C. D., and (I) adjudged that in default of
sufficient distress in that belalf the said C. D. should be im-
prisoned in the common gaol of the said county of
at , in the said county of , (and there kept
at hard labour) for the space of , unless the said sum
for costs, and all costs and charges of the said distress, and of
the commitment and conveying of the said A. B. to the said
comon gaol, were sooner paid; And whereas ti said C. D.
being now required to pay to the said A. B. the said sun for
costs, bas not paid the same, or any part thereof, but therein
has made default : These are, therefore, to command you, in

Cnsr. Law-59
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Her Majesty's name, forthwith to make distress of the goods and
chattels of the said C. D., and if within the term of days
next after the making of such distress, the said last mentioned
sum, together with the reasonable charges of taking and keeping
the said distress, shall not be paid, then to sell the said goods
and chattels so by you distrained, and to pay the money arising
from sucli sale to (me) that (I), may pay and apply the same as
by law directed, and may render the overplus (if any) on demand
-to the said C. D., and if no distress can be found, then to certify
the same unto me (or to any other justice of the peace for the
same county), that such proceedings may be had therein as to
law appertain.

Given under my hand and seal, this day of
in the year , at in the county aforesaid.

J.S., [sEAL.]

J. P., (Name of county.)

LLL.-(Section 873.)

WARRANT OF COMMITMENT FOR WANT OF VISTRESS.

Canada,

Province ofY,

County of

To all or any of the constables and other peace officers in the

said county of , and to the keeper of the common

gaol of the said county of , at , in the said

county of

Whereas (&c., as in fonn KKK to the asterisk, and tien

tis): And whereas afterwards, on the day of

in the year aforesaid, J, the said justice, issued a warrant to all

or any of the peace officers of the said county, commanding

them, or any one of them, to levy the said sum of , for

costs, by distress and sale of the goods and chattels of the said

C. D.: And whereas it appears to me, as well by the return to

the said warrant of distress of the peace officer charged with the

execution of the same, as otherwise, that the said peace oflicer

has made diligent search for the goods and chattels of the said

C. D., but thaJ co sufficient distress whereon to levy the sum

above mentionea could be found : These are, therefore, to com-
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mand you, the said peace officers, or any one of you, to take the

said C. D., and him safely convey to the common gaol :f the

said county, at aforesaid, and there deliver him to

the keeper thereof, together with this precept; And I hereby

command you, the said ieeper of the said common gaol, to

receive the said C. D. into your custody in the said common

gaol, there to imprison him (and keep him at hard labour) for

the terni of , unless the said sum, and all the costs

and charges of the said distress (and of the commitment and

conveying of the said C. D. to the said common gaol, amounting

to the further sum of ), are sooner paid unto you the

said keeper ; and for you so doing, this shall be your sufficient

warrant.

Given under my hand and seal, this day of

in the year , at , in the couuty aforesaid.

J. S.. [SEAL.]

J. P., (Name of County.)

S74. If after delivery of any warrant of distress issued under this part

to the constable or constables to whin the saine has been directed to be

executed, sufficient distress cannot be found within the limits of the juris-

diction of the justice granting the warrant, then upon proof being made upon

oath or affirmation of the handwriting of the justice granting the warrant,

bfore any justice of any other territorial division, such justice shall thereupon

make an endorsement on the warrant, signed with his hand, authorizing the

execution of the warrant within the limits of his jurisdiction, by virtue of

wvhich warrant and endorseinent the penalty or Nuin and costs, or so much

thereof as has not been before levied or paid, shall be levied by the person

bringing the warrant, or by the person or persons to whom the warrant wvas

originally directed, or by any constable or other peace officer of the last

nîentioned territorial division, by distress and sale of the goods and chattels

of the defendant therein.

2. Such endorsements shall be in the formt HHH in schedule one to this

Act. R. S. C. c. 178, s. 63.

HHH.-(Section 874.)

ENDORSEMENT IN BACKING A WARRANT OF DISTRESS.

Canada,
Province of ,t
Cotunty of

Whereas proof utpon oath bas this day been made before me

a justice of the peace in -and for the said county, that

SUMMARY CONVICTIONS. 931Sec. 8714)1



932 PROCEDURE. [Secs. 875-878

the naie of J. S. to the within warrant subscribed is of the
handwriting of the justice of the peace within mentioned, I

do therefore authorize W. T., who brings me this warrant,
and all other persons to whom this warrant was originally
directed, or by whom the same may be lawfully executed, and
also al peace officers in the said county of , to execute

the same within the said county.

Given under my hand, this day of , one
thousand eight hundred and

O. K.,

J. P., (Namve of county.)

875. Whenever it appears to any justice that the issuing of a distress

warrant would be ruinous to the defendant and his family, or whenever it

appears to the justice, by the confession of the defendant or otherwise, that

he has no goods and chattels whereon to levy such distress, then the justice,

if he deems it fit, instead of issuing a warrant of distress, may commit the

defendant to the common gaol or other prison in the territorial division, there

to be imprisoned, with or without hard labour, for the time and in the manner

he would have been committed in case such warrant of distress had issued and

no sufficient distress had been found. R. S. C. c. 178, s. 64.

876. Wbenever a justice issues a warrant of distress as hereinbefore

provided, he may suffer the defendant to go at large, or verbally, or by a

written warrant in that behalf, may order the defendant to be kept and

detained in safe custody, until return has been made to the warrant of distress

unless the defendant gives sufficient security, by recognizance or otherwise,

to the satisfaction of the justice, for his appearance, at the time and place

appointed for the return of the warrant of distress, before him or before such

other justice for the same territorial division as shall then be there. R. S. C.

c. 178, s. 65.

877. Whenever a justice, upon any information or complaint, adjudges

the defendant to be imprisoned, and the defendant is then in prison under-

going imprisonment upon conviction for any other offence, the warrant of

commitment for the subsequent offence shall be forthvith delivered to the

gaoler or other officer to whom it Is directed ; and the justice who issued the

same, if he thinks fit, may award and order therein that the imprisonment for

the subsequent offence shall commence at the expiration of the imprisonment

to which the defendant was previously sentenced. R. S. C. c. 178, s. 69.

878. Whenever a defendant gives security by or i§ discharged upon

recognizance and does not afterwards appear at the time and place mentioned

in the recognizance, the justice who took the recognizance, or any justice

who is then present, having certified upon the back of the recognizance the

non-appearance of the defendant, may transmit such recognizance to the

proper officer in the province appointed by, law to receive the samie, to be
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proceeded upon in like nianner as other recognizances ; and such certificate

shall be prima facie evidence of the non-appearance of the said defendar.t.

2. Such certificate shall be in the forai MMM in schedule one to this

Act. The proper officer to whom the recognizance and certificate of default

are to be transmitted, in the province of Ontario, shall be the clerk of the

peace of the county for which such justice is acting, except in the district of

Nipissing as to which district the proper officer shall be the clerk of the peace

for the county of Renfrew; and the Court of General Sessions of the Peace

for such county shal, at its then next sitting, order all such recognizances to

be forfeited and estreated, and the same shall be enforced and collected in

the saue manner and subject to the same conditions as any fines, forfeitures

or anercements imposed by or forfeited before such court; and in the other

provinces of Canada, the proper oficer to whom any such recognizance and

certificate shall be transmitted, shall be the officer to whom like recognizances

have been heretofore accustomed to be transnitted under the law in force

before the passing of this Act ; and such recognizances shall be enforced and

collected in the same manner as like recognizances have heretofore been

enforced and collected. R. S. C. c. 178, ss. 71 & 72.

MMM.-(Sec'tion 878.)

CERTIFICATE OF NON-APPEARANCE TO BE ENDORSED ON
THE DEFENDANT'S RECOGNIZANCE.

I hereby certify that the said A. B. has not appeared at the

time and place in the said condition mentioned, but therein

bas made default, by reason whereof the within written recog-

nizance is forfeited.
J. S., [SEAL.]

J. P., (Xame of coun(ty.)

879. Unless it is otherwise provided in any special Act under whicË a

conviction takes place or an order is made by a justice for the payment of

money or dismissing an information or comnplaint, any person who thinkhim-

self aggrieved by any such conviction or order, the prosecutor or complainant,

as well as the defendant, may appeal, in the province of Ontario, to the Court

of General Sessions of the Peace: 1n the provimce of Quebec, to the Court of

Queen's Bench, Crown side ; in the provinces of Nova Scotia, New Brunswick

and Manitoba, to the county court of the district or county where the cause of

the information or complaint arose ; in the province of Prince Edward Island,

to the Supreme Court; in the province of British Columbia, to the county or

district court, at the sitting thereof which shall be held nearest to the place

where the cause of the information or complaint arose; and in the North-west

Territories, to a judge of the Supreme Court of the said territories, sitting

without a jury, at the place where the cause of the information or complaint

arose, or the nearest place thereto where a court is appointed to be held.

2. In the district of Nipissing such person may appeal to the Court of Gen-

eral Sessions of the Peace for the county of Renfrew. 51 V. e. 45, s. 7. 52 V.

c. 45, s. 6.
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Sub-section 2 extended by the repealed clause to the
district of Muskoka and others.

880. Every right of appeal shall, unless it is otherwise provided in any

special Act, be subject to the conditions following, that is to say

(a) If the conviction or order is made more than fourteen days before the

sittings of the court to which the appeal is given, such appeal shall be made t)

the then next sittings of such court ; but if the conviction or order is made

within fourteen days of the sittings of such court, then to the second sittings

next after such conviction or order ;

(b) The appellant shall give to the respondent, or to the justice who tried

the case for him; a notice in writing, in the form NNN in schedule one to this

Act, of such appeal, within ten days after such conviction or order ;

(c) The appellant, if the appeal is fromu a conviction adjudging iny>rison-

ment, shall either remain in custody until the holding of the court to which the

appeal is given, or shall enter into a recognizance in the form 000 in the said

schedule with two sufficient sureties, before a j'ustice, conditioned personally to

appear at the said court, and to try such appeal, and to abide the judgnent of

the court thereupon, and to pay snch costs as are awarded by the court; or, if

the appeal is against any conviction or order, whereby only a penalty or snt

of money is adjudged to be paid, the appellant (although the order directs n.

prisonment in default of payment), instead of remaining in custody as aforesaid,

or giving such recognizance as aforesaid, may deposit with the justice convict-

ing or making the order such sum of money as such justice deems sufficient to

cover the sum so adjudged to be paid, together with the costs of the conviction

or order, and the costs of the appeal ; and upon such recognizance being given,

or such deposit being made, the justice before whom such recognizance is

entered into, or deposit made, shall liberate such person, if in custody ;

(d) In case of an appeal from the order of a justice, pursuant to section

five hundred and seventy-one, for the restoration of gold or gold-bearing quartz,

or silver or silver ore, the appellant shall give security by recognizance to the

value of the maid property to prosecute his appeal at the next sittings of the

court and to pay such costs as are awarded against him;

(e) The court to which such appeal is made shall thereupon hear and deter-

mine the matter of appeal and make such order therein, with or without costs

to either party, including costs of the court below, as seems meet to the

court,-and, in case of the dismissal of an appeal by the defendant and the

affirmance of the conviction or order, shall order and adjudge the appellant to

be punished according to the conviction r'to pay the amount adjudged by the

said order, and to pay such costs as are awarded,-and shall, if necessary, issue

process for enforcing the judgment of the court ; and whenever, after any such

deposit has been made as aforesaid, the conviction or order is affirmed, the

court may order the sum thereby adjudged to be paid, together with the costs o

the conviction or order, and the costs of the appeal, to be paid out of the mneY

deposited, and the residue, if any, to be repaid to the appellant ; and whes

ever, after any such deposit, the conviction or order is quashed, the court shall

order the money to be repaid to the appellant ;



(f) The said court shall have power, if necessary, from time to time, by
order endorsed on the conviction or order, to adjourn the bearing of the appeal
from one sittings to another, or others, of the said court;

(g) Whenever a.ny conviction or order is quashed on appeal, as aforesaid,
the clerk of the peace or other proper officer shall forthwith endorse on the
conviction or order a memorandum that the same has been quashed ; and when-
ever any copy or certificate of such conviction or order is made, a copy of such
memorandum shal be added thereto, and shall, when certified under the hand
of the clerk of the peace, or of the proper officer having the cui'tody of the
same, be sufficient evidence, in all courts and for all purposes, that the convic-
tion or order has been quashed. 51 V. c. 45, s. 8. 53 V. e. 37, s. 24.

NNN.-(Section 880.).

NOTICE OF APPEAL AGAINST A CONVICTION OR ORDER.

To C. D., of , and , (tlw naies and additions of the

parties to whom the notice of appeal is required to be gien.)

Take notice, that I, the undersigned, A. B., of ,
intend to enter and prosecute an appeal at the next General

Sessions of the Peace (or other court, as the case may be), to be

holden at , in and for the county of , against a

certain conviction (or order) bearing date on or about the

day of , instant, and made by (you) J. S., Esquire, a justice

of the peace in and for the said county of , whereby L,

the said A. B. was convicted of having (or was ordered) to pay

(here state the o fence as in the conviction, information,

or siunnons,' or the amount adjudged to be paid, as in the order, as

correctly as possible.)

Dated at , this day of , one thou-

sand eight hundred and

A. B.

MEMRANDUM.-If this notice is qiren by several defendants, or bg

an attorney, it may be <lapted to the case.

000.-(Section 880.)

FORM OF RECOGNIZANCE TO TRY THE APPEAL.

Canada,
Province of,
County of .

Be it remenbered that on , A.B., of , (labourer),

and L. M., of , (grocer), and N. O., of ,(yeomnan),
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personally came before the undersigned , a justice of

the peace in and for the said county of , and severally
acknowledged themselves to owe to our Sovereign Lady the

Queen, the several sums following, that is to say, the said A.B.
the sum of , and the said L.M. and N.O. the sum of ,
each, of good and lawful money of Canada, to be made and
levied of their several goods and chattels, lands and tenements

respectively, to the use of our said Lady the Queen, Her heirs
and successors, if he the said A. B. fails in the condition

endorsed (or hereunder written).

Taken and acknowledged the day and year first above men-

tioned at , before me+

'J. S.,
J. P. (Xame of county).

The condition of the within (or the above) written recognizi-
ance is such that if the said A.B. personally appears at the
(next) General Sessions of the Peace (or other court discharqinr

the functions of the Court of General Sessions, as the case may hi'),
to be holden at , on the day of , next,
in and for the said county of , and tries an appeal against
a certain conviction, bearing date the day of

(instant), and made by (me) the said justice, whereby he, the
said A. B., was convicted, for that he, the said A.B., did, on the

day of , at , in the said county of

(here set out the o6nee as stated in the conriction) ; and

also abides by the judgment of the court upon such appeal and
pays such costs as are by the. court awarded, then the said

recognizance to be void, otherwise to remain in full force and

virtue.

FORM OF NOTICE OF SUCH RECOGNIZANCE TO BE GIVEN TO
THE APPELLANT AND HIS SURETIES.

Take notice, that you, A. B., are bound in the sum of

and you L. M. and N. O. in the sum of , each, that you

the said A. B. will personally appear at the next General Ses-
sions of the Peace to be holden at , in and for the said

county of , and try an appeal against a conviction (o)n

order) dated the day of . (instant) whereby you A. B.

were convicted of (or ordered, &c.), (stating oyfence or the subjet

PROCED'URE. [Sec. 880
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of te order shortly), and abide by the judgment of the court upon

such appeal and pay such costs as are by the court awarded, and

unless you the said A. B. personally appear and try such appeal

and abide by such judgment and pay such costs accordingly, the

recognizance entered into by you will forthwith be levied on you

and each of you.

Dated at , this day of one thou-

sand eight hundred and

881. When an appeal against any suinmary conviction or decision has

been lodged in due form, and in compliance with the requirements of this part

the court appealed to shall try, and shall be the absolute judge, as well of the

facts as of the law, in respect to such conviction or decision; and any of the

parties to the appeal may call witnesses and adduce evidence, whether such

witnesses were called or evidence adduced at the hearing before the justice or

not, either as to the credibility of any witness, or as to any other fact material

to the inquiry ; but any evidence taken before the justice at the hearing below,

signed by the witness giving the same and certified by the justice, may be read

on such appeal, and shall have the like force And effect as if the witness was

there examined: Provided, that the court appealed to is satisfied, by affidavit

or otherwise, that the personal presence of the witness cannot be obtaiwed by

any reasonable efforts. 53 V. c. 37, s. 25.

882. Nojudgment shall be given in favour of the appellant if the appeal

is based on an objection to any information, complaint or sommons, or to any

warrant to apprehend a defendant issued upon any such information, com-

plaint or summons, for any alleged defect therein, in substance or in form, or

for any variance between such information, complaint, summons or warrant

and the evidence adduced in support thereof at the hearing of such information

or complaint, unless it is proved before the court hearing the appeal that such

'dbjection was made before the justice before whom the case was tried and by

whom such conviction, judgment or decision was given, or unless it is proved

that notwithstanding it was shown to such justice that by such variance the

person summoned and appearing or apprehended had been deceived or misled,

such justice refused to adjourn the hearing of the case to some further day, as

herein provided. R. S. C. c. 178, s. 79.

883. In every case of appeal f rom any summary conviction or order had

or made before any justice, the court to which such appeal is made shall, not-

withstanding any defect in such conviction or order, and notwithstanding that

the punishment imposed or the order made may be in excess of that which

might lawfully have been imposed or made, hear and determine the charge or

complaint on which such conviction or order has been had or made, upon the

Merits, and may confirm, reverse or modify the decision of such justice, or may

make such other conviction or order in the matter as the court thinks just,

and may by such order exercise any power which the justice whose decision is

appealed from might have exercised, and such conviction or order shall have

the same effect and may be enforced in the same manner as if it had been made



by such justice. The court may also make such order as to costs to be paid hy
either party as it thinks fit.

2. Any conviction or order made by the court on appeal may also be
enforced by process of the court itself. 53 V. c. 37, s. 26.

884. The court to which an appeal is made, upon proof of notice of the

appeal to such court having been given to the persou entitled to receive the

same, though such appeal was not afterwards prosecuted or entered, may, if
such appeal has not been abandoned according to law, at the saine sittings for
which such notice w as given, order to the party or parties receiving the same

such costs and charges as are thought reasonable and just by the court, to be
paid by the party or parties giving such notice; and such costs shail be recover-
able in the manner provided by this Act for the recove'ry of costs upon an
appeal against an order or conviction. R. S. C. c. 178, s. 81.

S85. If an appeal against a conviction or order is decided in favour of
the respondents, the justice who made the conviction or order, or any other

justice for the same territorial division, may issue the warrant of distress or

commitment for execution of the saine, as if no appeal had been brought.

R. S. C. c. 178, s. 82.

886. No conviction or -order affirmed, or affirned and amended, in

appeal, shall be quashed for want of form, or be removed by certiorari into any

superior court, and no warrant or commitment shall be held void by reason of
any defect therein, provided it is therein alleged that the defendant has been

convicted, and there is a good and valid conviction to sustain the saine.

R. S. C. c. 178, s. 83.

887. No writ of certiorari shall be allowed to remove any conviction or

order had or made before any justice of the peace if the defendant has apipealed
from such conviction or order to any court to which an appeal froum sucli

conviction or order is authorized by law, or shall be allowed to remove any

conviction or order made upon such appeal. R. S. C. c. 178, s. 84.

888. Every justice before whom any person is sunmarily tried, shall

transmit the conviction or order to the court to which the appeal is ierein

giveg, in and for the di4trict, county or place wherein the offence is alleged to

4;ve been committed, before the time when an appeal from such conviction or

g90e m uay be heard, there to be kept by the proper officer anong the records'f

the court; and if such conviction or order ias been appealed against, and a

deposit of money made, such justice siall return the deposit into the said

court; and the conviction or order shall be presumed not to have been appealed

against, until the contrary is shown.

2. U pon any indictmient or information against any person for a subsequent

offence, a copy of such conviction, certified by the prope officer of the court, or

proved to be a true copy, shall be sufficient evidence to prove a conviction for

the former offence. R. S. C. c. 178, s. 86. 51 V. c. 45, s. 9.

§89. No conviction or order made by any justice of the peace and nO

warrant for·enforcing tie same, shall, on being removed by certiorari be held

invalid for any irregularity, informality or insufficiency therein, provided that
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the court or judge before which or whon the question is raised is, upon perusal

of the depositions, satisfied that an offence of the nature described in the

conviction, order or warrant, has been conimitted, over which such justice has

jurisdiction, and that the punishment imposed is not in excess of that which

might have been lawfully imposed1 for the said offence ; and any statement

which, under this Act or otherwise, would be sufficient if contained in a

conviction, shall also be sufficient if contained in an information, summons,
order or warrant: Provided that the court or judge, where so satisfied as

aforesaid, shall, even if the punishment imposed or the order made is in excess

of that which might lawfully have been imposed or made, have the like-

powers in all respects to deal with the case as seems just as are by section eight

hundred and eighty-three conferred upon the court to which an appeal is taken

under the provisions tif section eicht hundred and seventy-nine. R. S. C.

c. 178 s. 87. 53 V. c. 37, s. 27.

890. The follosving matters amongst others shall be held to be within

the provisions of the next preceding section

(a) The statement of the adjudication, or of any other matter or thing, in

the pasf tense instead of in the present;

(b) The punishment imposed being less than the punishment by lawu

assigned to the offence stated in the conviction or order, or to the offence which

appears by the depositions to have been committed ;

(c) The omission to negative circumstances, the existence of which would

make the act complained of lawful, whether such circumstances are stated by

way of exception or otherwise in the section under which the offence is laid, or

are stated in another section.

2. But nothing in this section contained shall be construed to restrict the

generality of the wording of the next preceding section. R. S. C. c. 178,

s. 88.

891. If an application is made to quash a conviction or order made by

a justice, on the ground that such justice bas exceeded his jurisdiction, the

court or judge to which or whom the application is made, may, as a condition

of quashing the same, if the court or judge thinks fit so to do, provide that no

action shall be brought against the justice who made the conviction, or against

any officer acting under any warrant issued to enforce such conviction or order.

R. S. C. c. 178, s. 89.

892. The court having authority to quash any conviction, order or other

proceeding by or before a justice may prescribe by general order that no

motion to quash any conviction, order or other proceeding by or before a

justice and brought before such court by certiorari, shall be entertained unless

the defendant is shown to have entered into a recognizance with one or more

sufficient sureties, before a justice or justices of the county or place withn

which such conviction or order bas been made, or before a judge or other officer,

as omay be prescribed by such general order, or to have made a deposit to lbe

pre.cribed in like manner, with a condition to prosecute such writ of certiorari

athis own costs and charges, with effect, without any wilful or affected delay,

and, if ordered so to do, to pay the person in whose favour the conviction,
order or other proceeding is affirmed, his full costs and charges to be taxed



according to the course of the court where such conviction, order or proceeding
is affirmed. R. S. C. c. 178, s. 90.

893. The second section of the Act of the Parliament of the Unitedi
Kingdom, passed in the fifth year of the reign of His Majesty King George the
Second, and chaptered nineteen, shall no longer apply to any conviction, order

or other proceeding by or before a justice in Canada, but the next preceding
section of this Act shall be substituted therefor. and the like proceedings mnay
be had for enforcing the condition of a recognizance taken under the said
section as might be had for enforcing the condition of a recognizance taken
under the said Act of the Parliamuent of the United Kingdom. R. S. C. c. 178,
s. 91.

See R. v. Naun, 10 P. R. Ont., 395, and R. v. Swalwell,
12 0. R. 391, and preceding section.

894. No order, conviction or other proceeding shall be quashed or set

aside, and no defendant shall be discharged, by reason of auy objection that
evidence has not been given of a proclamation or order of the Governor in
Council, or of any rules, regulitions, or by-laws made by the Governor in Council

in pursuance of a statute of Canada or of the publication of such proclamation,
order, rules, regulations or by-lates in the Canad Gazette; but such proclama-
tion, order, rules, reyulations and by.laws and the publication thereof shall be

judicially noticed. 51 V. c. 45, s. 10.

895. If a motion or rule to quash a conviction, order or other proceeding
is refused or discharged, it shall nt be necessary to issue a writ of procedendo,
but the order of the court refusing or discharging the application shal be a
sufficient authority for the registrar or other officer of the court forthwith to
return the conviction, order and proceedings to the court or justice from w hich
or whon they were remuoved, and for proceedings to be taken thereon for the
enforcement thereof, as if a proccdentdo had issued, which shall forthwith be

doune. R. S. C. c. 178, s. 93.

896. Whenever, it appears by the conviction that the defendant h
appeared and pleaded, and the merits have been tried, and the defendant h

not appealed against the conviction, where an appeal is allowed, or if appealed

against, the conviction has been affirned, such conviction shall not afterward,

be set aside or vacated in consequence of any defect of formu whatever, but th'

construction shall be such a fair and liberal construction as will be agreeablea

the justice of the case. R. S. C. c. 178, s. 94.

897. If upon any appeal the court trying the appeal orders either party
to pay costs, the order shall direct the costs to be paid to the clerk of the peao

or other proper officer of the court, to be paid over by him to the per-n

entitled to the sane, and shall state vithin what time the costs shall be pd
R. S. C. c. 178, s. 95.

898. If such costs are not paid swithin the time so limited, and th

person ordered to pay the saune has not been bound by any recognizance cos

ditioned to pay such coste, the clerk of the peace or his deputy, on applicat

of the person entitled to the costs, or of any person on his behalf, and on psy
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ment of any fee to which he is entitled, shall grant to the person so applying,
a certificate that the costs have not been paid; and upon production of the

certificate to any justice in and for the same territorial division, such justice

may enforce the payment of the costs by warrant of distress in manner afore-

said, and in default of distress may commit the person against whom the

warrant has issued in manner hereinbefore mentioned, for any term not

exceeding one month, unlees the amount of the costs and all costs and charges

of the distress and also the costs of the commitment and conveying of the

party to prison, if the justice thinks fit so to order (the amount thereof being

ascertained and stated in the commitment), are sooner paid. The said certifi-

cate shall be in the form PPP and the warrants of distress and connitment in

the forms QQQ and RRR respectively in schedule one to this Act. R. S. C.

c. 178, s. 96.

PPP.-(Section 898.)

CERTIFICATE OF CLERK OF THE PEACE THAT THE COSTS OF
AN APPEAL ARE NOT PAID.

Office of the clerk of the peace for the county of

T itle of the Appeal.

I hereby certify that at a Court of General Sessions of the

Peace,, (or * other court discharging the finctions of the Court of

General Sessions, as the case may be), holden at , in and

for the said county, on last past, an appeal by A. B.

against a conviction (or order) of J. S. Esquire, a justice of the

peace in and for the said county, came on to be tried, and was

there heard and determined, and the said Court of General Ses-

sions (or other court, as the case may be) thereupon ordered that

the said conviction (or order), should be confirmed (or quashed),

and that the said (appellant) should pay to the said (respondent)

the sun of , for his costs incurred by hin in the said

appeal, and whicl sum was thereby ordered to be paid to the

clerk of the peace for the said county, on or before the

day of (instant), to be by him handed over to the said

(respondent), and I further certify that the said sum for costs

has not, nor has any part thereof, been paid in obedience to the

said order.

Dated at , this day of , one thousand

eight hundred and
G. H.,

Clerk of the Peace.

sec. 898]



QQQ.-(Section 898.)

WARRANT OF DISTRESS FOR COSTS OF AN APPEAL AGAINST
A CONVICTION OR ORDER.

Canada,
Province of
County of

To all or any of the co'nstables and other peace oficers in the

said county of

Whereas (&c., as in the warrants of distress, DDD or EE.,

and to the end of the statement of the conviction or order, and then

thus): And whereas the said A. B. appealed to the Court of

General Sessions of the Peace (or other court discharging t/e

functions of the Court of General Sessions, as the case may be), for

the said county, against the said conviction or order, in which

appeal the said A. B. was the appellant, and the said C. D. (or

J. S., Esquire, the justice of the peace who made the said con-

viction or order) was the respondent, and which said appeal

eame on to be tried and was heard and determined at the last

General Sessions of the Peace (or other court, as the case nay &-)

for the said county, holden at , on , and the said

court thereupon ordered that the said conviction (or order)

should be confirmed (or quashed) and that the said (appellant)

should pay to the said (respondent) the sum of for his

costs incurred by him in the said appeal, which said sum was to

be paid to the clerk of the peace for the said county, on or be-

fore the day of , one thousand eight hundrel

and , to be by him handed over to the said C. D.; and

whereas the clerk of the peace of the said county has, on the

day of (instant), duly certified that the said

sum for costs had not been paid:* These are, therefore, to

command you, in Her Majesty's name, forthwith to make dis-

tress of the goods and chattels of the said A. B., and if, within

the term of days next after the making of suclh distress, the

said last mentioned sun, together with the reasonable chargLs

of taking and keeping the said distress, are not paid, thon

to sell the said goods and chattels so by you distrained, and to

pay the money arising from such sale to the clerk of the peace

for the said county of , that he may pay and apply the

same as by law directed; and if no such distress can be found,
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then to certify the same unto me or any other justice of the
peace for the same county that such proceeding (proceedings)

may be had therein as to law appertain.

Given under my hand and seal, this day of

*in the year , at , in the county aforesaid.

0. E., [sEAL.]

J. P., (.Vaie of couity.)

RRR.-(Section 898.)

WARRANT OF COMMITMENT FOR WANT OF DISTRESS IN
THE LAST CASE.

Canada,
Province of,
County of

To all or any of the constables and other peace officers in tle

said county of

Whereas (dIc., as in form QQQ, to the asterisk an< then thus)

And whereas, afterwards, on the day of , in the

year aforesaid, I, the undersigned, issued a warrant to all or any

of the peace officers in the said county of , commanding

them, or any of them, to levy the said sumi of , for costs,

by distress and sale of the goods and chattels of the said A. B.;
And whereas it appears to me, as well by the return to the said

warrant of distress of the peace officer who was charged with the

execution of the sane, as otherwise, that -the said peage officer

has made diligent search for the goods and chattels of the said

A. B., but that no sufficient distress whereon to levy the said

sum above mentioned could be found : These are, therefore, to

command you, the said peace officer, or any one of you, to take

the said A. B., and him safely to convey to the common gaol of

the said.county of , at aforesaid, and there

deliver him to the said keeper thereof, together with this

precept : And I do hereby coimmand you, the said,keeper of the

said common gaol, to receive the said A. B. into your custody in

the said common gaol, there.to imprison him (and keep him at

hard labour) for the term of , unless the said sumu and
ail costs and charges of the said distress (and for the commit-

ment and conveying of the said A. B. to the said common gaol,
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amnounting to the further surn of ), are sooner paid unto
you, the said keeper ; and for so doing this shall be your

sufficient warrant.

Given under my hand and seal, this. day of

in the year , at , in the county aforesaid.

O. K., [SEAL)

J. P., (Name of councty.)

S99. A n appellant may abandon his appeal by giving to the opposite

party notice in writiig of is intention six clear days before the sitting ofthe court

appealed to, and thereupon the costs of the appeal shall be added to the suie if ay

adjudaed against the appellant by the conviction or order, and the justice shail

proceed on the conviction or order as if there had been no appeal. R. S. O. (18S7},
c. 74, s. S.

900. In this section the expression "the court "nmeans and includesany

superior court of criminal jurisdiction for the province in which the proceed.

ings herein referred to are carried on.

2. Any person aggrieved, the prosecutor or complainant as well as the

defendant, vho desires to question a conviction, order, determination or other

proceeding of a justice under this part, on the ground that it is erroneous in

point of law, or is in excess of jurisdiction, may apply to such justice to state

and sign a case setting forth the facts of the case and the grounds on which the

proceeding is questioned, and if the justice declines to state the case, may

apply to the court for an order requirng the case to be stated.

3. The application shall be made and the case stated within such timce and
in such manner as is, fron time to tine, directed by rules or orders under sec-
tion five hundred and thirty-three of this Act.

4. The appellant at The time of making such application, and before a case
is stated and delivered to him by the justice, shall in every instance, enterinto
a recognizance before such justice or any other justice exercising the sane
jurisdiction, with or without surety or sureties, and in such sum as to the jus-
tice seems meet, conditioned to prosecute his appeal without delay, and to
subnit to the judgment of the court and pay such costs as are awarded by the
saine ; and the appellant shall, at the same time, and before ho shall be entitled
to have the case delivered to him, pay to the justice such fees as he is entitled
to ; and the appellant, if then in custody, shall be liberated upon the recogni-
zance being further conditioned for his appearance before the same justice, or
such other justice as is then sitting, within ten days after the judgment of the
court has been given, to abide such judgment, unless the judgment appealed
against is reversed.

5. If the justice is of opinion that the application is merely frivolous, but
not otherwise, ho may refuse to state a case, and shall on the request of the
applicant sign and deliver to hima a certificate of such refusal; provided the
the justice shall not refuse to state a case where the application for that purpos'
is made to him by or under the direction of Her Majesty's Attorney-Genler
of Canada, or of any province.
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6. Where the justice refuses to state a case, it shall be lawful for the

appellant to apply to the court, upon an affidavit of the facts, for a rule calling

upon the justice, and also upon the respondent, to show cause why such case

should not be stated ; and such court may miake such rule absolute, or discharge

the application, with or without payment of costs, as to the court seema meet;

and the justice upon being served with such rule absolute, shall state a case

accordingly, upon the appellant entering into such recognizance as hereinbefore

prosided.

7. The court to which a case is transmitted under the foregoing provisions

shall hear and determine the question or questions of law arising thereon, and

shal thereupon affirm, reverse or modify the conviction, order or determination

in respect of which the case has been stated, or remit the matter to the justice

with the opinion of the court thereon, and may make such other order in rela-

tion to the matter, and such orders as to costs, as to the court seems fit ; and

ail such orders shall be final and conclusive upon all parties : Provided always,

that any justice who states and delivers a case in pursuance of this section shall

not be liable to any costs in respect or by reason of such appeal against his

determination.

8. The court for the opinion of which a case is stated shall have power, if

it thinks fit, to cause the case to be sent back for amendment ; and thereupon

the same shall be amended accordingly, and judgment shall be delivered after

it has been amended.

9. The autlority and jurisdiction hereby vested in the court for the

Opinion of which a case is stated may, subject to any rules and orders of court

in relation thereto, be exercised by a judge of such court sitting in chambers,

and as well in vacation as in term time.

10. After the decision of the court in relation to any such case stated for

their opinion, the justice in relation to whose determination the case has been

stated, or any other justice exercising the same jurisdiction, shall have the same

authority to enforce any conviction, order or determination which has beens

affirmed, amended or nade by such court as the justice who originally decidel

the case would have had to enforce his determnination if the same had not been

appealed against ; and no action or proceeding shall be commenced or had

against a justice for enfòrcing such conviction, order or determination by rea-

son of any defect in the same.

11. If the court deems it necessary or expedient any order of the court may

be enforced by its own process.

12. No writ of certiorari or other writ shall be required for the removal of

any conviction, order or other determination in relation to which a case is

stated under this section or otherwise, for obtaining the judgment or determina-

tion of a superior court on such case under this section.

13. In ail cases where the conditions, or any of them, in any recognizance

entered into in pursuance of this section have not been complied with, such

recognizance shall be dealt with in like manner as is provided by section eight

hundred and seventy-eight with respect to recognizances entered into there-

under.

14. Any person who appeals under the provisions-of this section against

any determination of- a justice fron which he is entitled to an appeal under

Cau. Law-60
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section eight hundred and seventy-nine of this Act, shall be taken to have
abandoned such last mentioned right of appeal finally and conclusively and to
.all intents and purposes.

15. Where, by any special Act, it is provided that there shall be no appeal
îrorn any conviction or order, no proceedings shall be taken under this section
-in any case to which such provision in such special Act applies. 53 V. c. 37,
s. 28. 42-43 V. c. 49, (Imp.).

90t. Whenever a warrant of distress has issued against any person,
-and such person pays or tenders to the peace oefcer having the execution of the

:same, the sum or sums in the warrant mentioned, together with the amount
of the expenses of the distress up to the time of payment or tender, the peace
oficer shall cease to execute the same. R. S. C. c. 198 (178), s. 97.

2. Whenever any person is imprisoned for non-payment of any penalty
.or other sum, he may pay or cause to be paid to the keeper of the prison in
which he is imprisoned, the sum in the warrant of commitment mentioned,
together with the amount of the costs and charges and expenses therein aiso
mentioned, and the keeper shall receive the same, and shall thereupon dis.
-charge the person, if he is in his custody for no other matter. He shall also

forthwith pay over any noneys so received òy his to the justice who issued the

warrant. 'R. S. C. c. 198 (178), s. 98.

902. Every justice shall, quarterly, on or before the second Tuesday in

enth of the months of March, June, September and December in each year,
make to the clerk of the peace or other proper officer of the court having

jurisdiction in appeal, as herein provided, a return in writing, under bis

haud, of aliconvictions made by him, and of the receipt and application by

him of the noneys received f rom the defendants,-which return shall include

all convictibils and other matters not included in some previous return, and

shall be in the form SSS in schedule one to this Act.

2. If two or more justices are present, and join in the conviction, they

shall malke a joint return.

3. In the province of Prince Edward Island such return shall be nde to

the clerk of the court of assize of the county in which the convictions are

made, and on or before the fourteenth day next before the sitting of the said

court next after such convictions are so made.

4. Every such return shall be made in the said district of Nipissing, in

the province of Ontario,'to the clerk of the peace for the county of Renfrea,

in the said province. R. S. C. c. 178, s. 99. (A mended.)

5. Every justice, to whom any such noneys are afterwards paid, sta
make a return of the receipts and application thereof, to the court havi

jurisdiction in appeal as hereinbefore provided,-which return shall be filed

by the clerk of the peace or the proper oficer of such court with the records of

his office. R. S. C. c. 178, s. 100.

6. Every justice, before'whom any such conviction takes place or ndo

receives any such moneys, who neglects or refuses to malte sucla return thereof,

or wilfully makes a false, partial or incorrect return, or wilfully receive-

larger amount of fees than by law he is authorized to receive, shall incura

penalty of eighty dollars, together vith costs of suit, in t/he discretio/ of tc



court, which nay be recovered by any person who sues for the same by action
of debt or information in any court of record in the province in which such
return ought to have been or is made. R. S. C. c. 178, s. 101.

7. One moiety of such penalty shall belong to the person suing, and the
other moiety to Her Majesty, for the public uses of Canada.

SSS.-(Section 902.)

RETURN of convictions made by me (or us as the case may be),
during the quarter ending , 18 .

nIot paid, why not, and general observations
if any.

J. S.,,Convicting Justice,
or

J. S. and O. K., Convicting Justices (as the caue may be.)

903. The clerk of the peace of the district or tounty in which any such
rturns are made, or the proper officer, other than the clerk of the peace, to
whom such returns are made, shall, within seven days after the adjournment
of the next ensuing General or Quarter Sessions, or of the term or sitting of
such other court as aforesaid, cause the said returns to be posted up in the
court-house of the district or county, and also in a conspicuous place in the
office of such clerk of the peace, or other proper officer, for public inspection,
and the same shall continue to be so posted up and exhibited until the end of
the next ensuing General or Quarter Sessions of the Peace, or of the term or
sitting of such other court as aforesaid ; and for every schedule so made and
txhibited by such clerk or officer, he shall be allowed such fee as is fixed by
competent authority. R. S. C. c. 178, s. 103.
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2. Such clerk cf the peace or other officer of each district or county,
within twenty days after the end of each General or Quarter Sessions of the
Peace, or the sitting cf such court as aforesaid, shall transmit to the Minister
of Finance and Receiver-General a true copy of all such returns made within
his district or county. R. S. C. c. 178, s. 104.

The repealed clause also required publication in a news.

paper.

904. Al actions for penalties arising under the provisions of section
nine hundred and two shall be commenced within six months next after the
cause of action accrues, and the same shall be tried in the district, county or
place wherein such penalties have been incurred; and if a verdict or judgment
passes for the defendant, or the plaintiff becomes non-suit, or discontinues
the action after issue joined, or if, upon demurrer or otherwise, judgmenit
is given against the plaintiff, the defendant shall, in the discretion of the
court, recover his costs of suit, as between solicitor and client, and shall
have the like remedy for the same as any defendant has by law in other cases.
R. S. C. c. 178, s. 102.

905. Nothing in the three sections next precedirg shall have the effect
of preventing any person aggrieved from prosecuting, by indictment, any
justice, for any offence, the commission of which would subject him to indicet-
ment at the time of the coming into force of this Act. R. S. C. c. 178, s. 105.

906. No raturn purporting to be made by any justice under this Act
shall be vitiated by the fact of its including, by mistake, any convictions or
orders had or made before him in any matter over which any Provincial
Legislature has exclusive jurisdiction, or with respect to which he acted under
the authority of any provincial law. R. S. C. c. 178, s. 106.

907. No information, summons, conviction, order or other proceeding

shall be held to charge two offences, or shall be held to be uncertain on accunt

of its stating the offence to having been committed in different modes, or in

respect of one or other of several articles, either conjunctively or disjunctively,
for example, in charging an offence under section five hundred and eight of

this Act it may be alleged that "the defendant unlawfully did cut, break, rot

up and otherwise destroy or damage a tree, sapling or shrub"; and it shall ut

be necessary to define more particularly the nature of the act done, or to state

whether such act was done in respect of a tree, or a sapling, or a shrub.

R. S. C. c. 178, s. 107.

The words "e ut, break, root up " of the repealed s. 4,

c. 168, R. S. C. have been left out of s. 508, ante, and are

consequently erroneously inserted in this clause. S. 108,

relating to seal on documents by justices bas not been

re-enacted; see Bond v. Conmee, 16 A. R. Ont. 398, con-

firmed in Supreme Court, March 20, 1890.
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908 Every judge of Sessions of the Peace, chairman of the court of
(;eneral Sessions of the Peace, police magistrate, district magistrate or stipen-
diary magistrate, shall have such and like powers and authority to p)reserve
order in the said courts during the holding thereof, and by the like wvays and
mseans as nov by law are or may be exercised and used in like cases and for the
like purposes by any court in Canada, or by the judges thereof, during the
sittings thereof. R. S. C. c. 178, s. 109.

909. Every judge of the Sessions of the Peace, chairman of the court of
Gencral Sessiois of the Peace, recorder, tnagistrate, district magistrate or
stipendiary rnagistrate, whenever any resistance is offered to the execution of
any summons, warrant of execution or other process issued by him, may enforce
the due execution of the same by the means provided by the law for enforcing
the execution of the process of other courts in like cases. R. S. C. c. 178, s. 110.



PROGEDURE.

PART LIX.

RECOGNIZANCES.

RENDER OF ACCUSED BY SURETY.

910. Any surety for any person charged with any indictable offence may

upon affidavit showing the grounds therefor, with a certified copy of the ricug.

nizance, obtain fron a judge of a superior court or from a judge of a couty

court having criminal jurisdiotion, or in the province of Quebec front a district

magistrate, an order in writing under his hand, to render such person to the

common gaol of the county where the offence is to be tried.

2. The sureties, under such order, may arrest such person and deliver him,
with the order, to the gaoler named therein, who shall receive and imprison

him in the said gaol, and shall be charged with the keeping of such person

until he is discharged by due course of law. R. S. C. c. 17, ss. 1 & 2,

The words in italies are new.

BAIL AFTER RENDER.

911. The person rendered may apply to a judge of a superior court, or in

cases in which a judge of a county court iuay admit to bail, to a judge of a

county court, to be again admitted to bail, who may on exainuation allow or

refuse the same, and make such order as to the number of the sureties and the

amount of recognizance as he deeins meet,-which order shall be dealt with in

the saime manner as the first order for bail, and so on as often as the case

requires. R. S. C. o. 179, s. 3.

DIscHARGE OF REcoGizANCsE.

912. On due proof of such render, ad certificate of the sheriff, provpd

by the affidavit of a subscribing witness, that such person has been so rendered,

a judge of the superior or county court, as the case moay be, shall order an

entry of such render to be made on the recognizance by the officer in charge

thereof, which shall vacate the recognizance, and may be pleaded or alleged in

discharge thereof. R. S. C. c. 179, s. 4.

RENDER IN COURT.

913. The sureties may bring the person charged as aforesaid into the

court att which he is bound to appear, during the sitting thereof, and then, bv

leave of the court, render him in discharge of such recognizance at any timlie

before trial, and such person shall be committed to gaol, there to remain undtil

discharged by due course of law ; but such court may admit such person to bi

for his appearance at any time it deemus umeet. R. S. C. c. 179, s. 5.

SURETIEs NOT DISCHARGED BY ARRAIGNMENT OR CoNVICTION.

914. The arraignment or conviction of any person charged and bound a
afuresaid, shall not discharge the recognizance, but the salue shall be effectd

[Sees. 910-914
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for hi% appearance for trial or sentence, as the case may be ; nevertheless the

court may commit such person to gaol upon bis arraignment or trial, or may

require new or additional sureties for bis appearance for trial or sentence, as

the case may be, notwithstanding such recognizance; and such commitment,

shall be a discharge of the sureties. R. S. C. c. 179, s. 6.

RIGHT OF SURETY TO RENDER NOT AFFECTED.

935. Nothing in the foregoing provisions shall limit or restrict any

right which a surety now bas of taking and rendering to custody any person

charged with any such offence, and for whom lie is such surety. R. S. C.

c. 179, s. 7.

ENTRY 0F FINEs, ETC., OS RECORD AND RECOVERY THEREOF.

916. Unless otherwise provided, all fines, issues, amercementa and for-

feited recognizances, the disposal of which is within the legislative authority

of the Parliament of Canada, set, imposed, lost or forfeited before any court of

criminal jurisdiction shall, within twenty-one days after the adjournment of

such court be fairly entered and extracted on a roll by the clerk of the court,

or in case of his death or absence, by any other person, under the direction of

the judge who presided at such court, which roll shall be made in duplicate

and signed by the clerk of the court, or in case of his death or absence, by such

judge.

2. If such court is a superior court of criminal jurisdiction one of such rolls

shall be filed with the clerc, prothonotary, registrar or other proper officer-

(a) in the province of Ontario, of a division of the High Court of Justice;

(b) in the provinces of Nova Scotia, New Brunswick and British Columbia,

of the Suprene Court of the province ;

(c) in the province of Prince Edvard Island, of the Supreme Court of

Judicature of that province ;

(d) in the province of Manitoba, of the Court of Queen's Bench of that

province; and

(e) in the North-west Territories, of the Supreme Court of the said terri-

tories,-

on or before the first day of the tern next succeeding the court by or

before which such fines or forfeitures were imposed or forfeited.

3. If such court is a court of General Sessions of the Peace, or a county

court, one of such rolls shall reinain deposited in the office of the clerk of such.

court.

4. The other of such rolls shall, as soon as the same is prepared, be sent by

the clerk of the court makzing the same, or in case of bis deati or absence, by
such judge as aforesaid, with a writ of fterifacias and capias, according to the

forn TTT in schedule one to this Act, to the sheriff of the county in and for

which such court was holden ; and such writ shall be authority to the sheriff for

proceeding~to the immediate levying and recovering of such fines, issues,

amercements and forfeited recognizances, on the goods and chattels, lands and
teneinents of the several persons named therein, or for taicing into custody
the bodiet of such persons respectively, in case sufficient goods and chattels,

lands or tenements cannot be found, whereof the sums rejuired can be made;



and every person so taken shall be lodged in the common gaol of the county,
until satisfaction is made, or until the court into which such writ is returhable,
upon cause shown by the party, as hereinafter mentioned, makes an order in

the case, and until such order has been fully complied with.

5. The clerk of the court shall, at the foot of each roll made out as herein

directed, make and take an affidavit in the following formi, that is to say:

"I, A. B. (describing IMis ofice), make oath that this roll is truly and carefully

-made up and examined, and that all fines, issues, anercements, recognizances

-and forfeitures which were set, lost, imposed or forfeited, at or by the court

therein mentioned, and which in right and due course of law, ougit to be

levied and paid, are, to the best of my knowledge and understandiug, inserted

in the said roll ; and that in the said roll are also contained snd expressed ail

such fines as have been paid to or received by me, either in court or otherwise,
without any wilful discharge, omission, misnomer or defeet whatsoever. So

help me God ; "

Which oath any justice of the peace for the county is hereby authorized

to administer. R. S. C. c. 179, ss. 8, 9 & 15.

Not applicable to Quebec.

TTT.-(Section 916.)

WR1T OF FIERI FACIAS.

Victoria, by the Grace of God, &c.

To the sheriff of , Greeting:

You are hereby commanded to levy of the goods and ebattels,

lands and tenements, of each of the persons mentioned in the

roll or extract to this writ annexed, all and singular the debts

and sums of money upon then severally imposed and charged,

as therein is specified ; and if any of the said several debts cau.

not be levied, by reason that no goods or ciattels, lands or

tenements can be found belonging to the said persons, respec-

tively, then, and in all such cases, that you take the bodies of

such persons, and keep themn safely in the gaol of your county,

there to abide the judgrnent of our court (as the case may le)

upon any matter to be shown by then, respectively, or otherwise

to remain in your custody as aforesaid, until such debt is

satisfied unless any of such persons respectively gives sufficient

security for his appearance at the said court, on the return day

hereof, for which you will be held answerable ; and what you do

in the premises make appear before us in our court (as the case

mray be,) on the day of , term next, and have then

952 PROCEDURE. [Sec. 916;
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and there this writ. Witness, &c., G. H., clerk (as the case

ma1y be).

OFFICER TO PREPARE LISTS OF PERSONS UNDER RECOGNIZANCE MAKING
DEFAULT.

917. If any person bound by recognizance for his appearance (or for

whose appearance any other person has become so bound) to prosecute or give

evidence on the trial of any indictable offence, or to answer for any common

assault, or to articles of the peace, makes default, the officer of the court by

whom the estreats are made out, shall prepare a list in writing, specifying the

naine of every person so making default, and the nature of the offence in

respect of which such person, or his surety, was so bound, together with the

residence, trade, profession or calling of every such person and surety,-and

shall, in such list, distinguish the principals from the sureties, and shall state

the cause, if known, why each such person did notappear, and whether, by

reason of the non-appearance of such person, the ends of justice have been

defeated or delayed. R. S. C. c. 179, s..10.

PaROCEEDING ON FORFEITED RECOGNIZANCE NOT TO BE TAKEN EXCEPT ON

ORDER OF JUDGF, ETC.

918. Every such officer shall, before any such recognizance is estreated,

lay such list before the judge or one of the judges who presided at the court, or

if such court was not presided over by a judge, before two justices of the peace

who attended at such court, and such judge or justices shall examine such list,

and make such order touching the estreating or putting in process any such

recognizance as appears just, subject, in the province of Quebec, to the-pro

visions hereinafter contained; and no officer of any such court shall estreat or

put in process any such recognizance without the written order of the judge or

justices of the peace before whm respectively such list has been laid. R. S. C.

c. 179, s. 11.

RECOGNIZANCE NEED NOT RE ESTREATED IN CERTAIN CASES.

919. Except in the cases of persons bound by recognizance for their

appearance, or for wchose appearance any other person bas become bound to

prosecute or give evidence on the trial of any indictable offence, or to answer

for any common assault, or to articles of the peace, in every case of default

whereby a recognizance becomes forfeited, if the cause of absence is made

known to the court in which the person was bound to appear, the court, on

consideration of such cause, and considering also, whether, by the non-appear-

ance of such persan the ends of justice have been defeated or delayed, may

forbear to order the recognizance to be estreated; and, with respect to all

recognizances estreated, if it appears to the satisfaction of the judge who

presided at such court that the absence of any person for whose appearance

any recognizance was entered into, was owing to circumstances which

rendered such absence justifiable, such judge may make an order directing

that the sum forfeited upon such estreated recognizance shall not be levied.

2. The clerk of the court shall, for such purpose, before sending to the sheriff

any roll, with a writ of fieri facias and capias, as directed by section nine

hundred and sixteen, subinit the sane to the judge who presided at the court,
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and such judge may make a minute on the said roll and writ of any such

forfeited recognizances and fines as he thinks fit to direct not to be levied;

and the sheriff shall observe the direction in such minute written upon such
roll and writ, or endorsed thereon: and shall forbear accordingly to levy any

such forfeited recognizance or fine. R. S. C. c. 179, ss. 12 & 13.

Not applicable to Quebec.

SALE OF LANDS BY SHERIFF UNDER ESTREATED REcoGNIZANCE.

920. If upon any writ issued under section nine hundred and sixteen,

the sheriff takes lands or tenements in execution, he shall advertise the saine

in like manner as he is required to do before the sale of lands in execution inr

other cases; and no sale shall take place in less than twelve months fromr the.

tine the writ came to the hands of the sheriff. R. S. C. c. 179, e. 14.

Not applicable to Quebec.

DISCHARGE FROM CUSTODY ON GIVING SECURITY.

921. If any person on whose goods and chattels a sheriff, baili4f or other

officer is authorized to levy any such forfeited recogmzance, gives security to

the said sheriff or other officer for his appearance at the return day mentioned

in the writ, in the court into which such writ is returnable, then and there to

abide the decision of such court, and aleo to pay such forfeited recognizance, or

sum of money to be paid in lieu or satisfaction thereof, together with al] such

expenses as are adjudged1 and ordered by the court, such sheriff or officer shail

discharge such person out ot custody, and if such person does not appear in

pursuance of his undertaking, the court may forthwith issue a writ Uf fie
facias and capias against such person and the surety or sureties of the person

so bound as aforesaid. R. S. C. c. 179, s. 16.

Not applicable to Quebec.

DISCHARGE OF FORFEITED RECOGNIZANCE.

922. The court, into which any writ of ficri facias and capias issued

under the provisions of this part' is returnable, may inquire into the circum,

stances of the case, and may in its discretion, order the discharge of the whole

of the forfeited recognizance, or suin of money paid or to be paid in lieu cr

satisfaction thereof, and make such order thereon as to such court appearsjust;

and such order shall accordingly be a discharge to the sheriff, or toc the arty,

according to the circumstances of the case. R. S. C. c. 179, s. 17.

Not applicable to Quebec.

RETURN OF WRIT BY SHERIFF.

923. The sheriff, to whon any writ is direted unler this Act, shall

return the same on the day on which the same is made returnable, and shall

state, on the back of the roll attached t- suclh writ, whaot has been dne in the

execution thereof ; and such return shall be filed in the court into which such

return is made. R. S. C. c. 179, s. 18.

Not applicable to Quebee.



Secs. 924-926] RECOGNIZANCES. 955°

ROLL AND RETURN TO BE TRANSMITTED TO MINISTER OF FINANCE.

924. A copy of such roll and return, certified by the clerk of the court

into which such return is made, shall be forthwith transmitted to the Minister-
.f Finance and Receiver-General, with a minute thereon of any of the sums

therein mentioned, which have been remitted by order of the court, in whole

or in part, or directed to be forborne, under the authority of section nine

hundred and nineteen. R. S. C. c. 179, s. 19.

Not applicable to Quebee.

APPROPRIATION OF MONIES COLLECTED BY SHERIFF.

925. The sheriff or other officer shall, without delay, pay over all

moneys collected under the provisions of this part by him, to the Minister of

Finance and Receiver-General, or other person entitled to receive the same.

R. S. C. c. 179, s. 20.

SPECIAL PRtOVISION8 FOR QUEBEC.

926. The provisions of sections nine hundred and sixteen and nine hun-

dred and nineteen to nine hundred and twenty-four, both inclusive, shall not

apply to the province of Quebec, and the following provisions shall apply to

that province only :

2. Whenever default is made in the condition of any recognizance lawfully

entered into or taken in any criminal case, proceeding or matter, in the pro-

vince of Quebec, within the legislative authority of the Parliament of Canada,

so that the penal sum therein muentioned becomes forfeited and due to the

Crown, such recognizance shall thereupon be estreated o withdrawn from any

record or proceeding in which it then is-or where the recognizance lias been

entered into orally in open court- a certificate or minute of such recognizance,

inder the seal of the court, shall be made from the records of such court.

(a) Such recognizance, certificate or minute, as the case may be, shall be

transmitted by the court, recorder, justice of the peace, miagistrate or other·

functionary before whom the cognizor, or .the principal cognizor, where there is

a surety or sureties, was bound to appear, or to do that, by his default to do

which the condition of the recognizance is broken, to the Superior Court in the

district in which the place where such default was made is included for civil.

purposes, with the certificate of the court, recorder, justice of the peace,

magistrate or other functionary as aforesaid, of the breach of the condition of

such recognizance, of which and of the forfeiture to the Crown of the penal sum

therein mentioned, such certificate shall be conclusive evidence ;

(b) The date of the receipt of such recognizance or minute and certificate

by the prothonotary of the said court, shall be endorsed thereon by him, and

he shall enter judginent in favour of the Crown against the cognizor for the

ieitail suin imentioned in such recognizance, and execution nay issue therefor

after the same delay as in other cases, which shall be reckoned froin the tiin

when the judgnent is entered by the prothonotary of the said court ;

(c) Such execution shall issue upon fiat or præcipe of the Attorney-General,

or of any person thereunto authorized in writing by hin ; and the Crown shall

be entitled to the costs of execution and to costs ()n all proceedings in the case

subsequient to execution, and to such costs, in the discret ion of the court, for the

entry of the judgment, as are fixed by any tariff.



3. Nothing in this section contained shall prevent the recovery of the sui

forfeited by the breach of any recognizance from being recovered by suit in the

manner provided by lu w, whenever the saine cannot, for any i-eason, be

recovered in the manner provided in this section

(a) In such case the sum frfeited by the non-performance of the condi-

tions of such recognizance sha be recoverable, with costs, by action in any

court having jurisdiction in civil cases to the amount, at the suit of the Attor-

ney-General of Canada or of Quebec, or other person or officer authorized to

sue for the Crown; and in any such action it shall be held that the person

suing for the Crown is duly empowered so to do, and that the conditions of the

recognizance were not performed, and that the sum therein mentioned is,

therefore, due to the Crown, unless the defendant proves the contrary.

4. In this section, unless the contexi otherwise requires, the expression

"cognizor " includes any number of cognizors in the same recognizance,

whether as principals or sureties.

5. When a person has been arrested in any distiict for an offence commit.

ted within the limits of the province of Quebec, and a justice of the peace lias

taken recognizances froi the witnesses heard before him or another justice of

the peace, for their appearance at the next session or termn of the court of con-

petent criminal jurisdiction, before which such person is to undergo his trial,

there to testify and give evidence on such trial, and such recognizances have

been transnitted to the office of the clerk of such court, the said court nay

proceed on the said recognizances in the sane manner as if they had heen

taken in the district in which such court is held. R. S. C. c. 179, ss. 21, 22

and 23.

The mere failure of the party to answer, when called, in

the term subsequent to that in which he was arraigned

could not operate as a forfeiture of his bail: The Atty.-

General v. Beaulieu, 3 L. C. J. 117.

On an information against the bail or surety of a person

charged witb subornation of perjury, held, that after the

accused bas pleaded guilty to an indictment, no default

can be entered against bina, except on a day fixed for his

appearance, and that it is the duty of the court to estreat

the recognizances in cases like the present: R. v Croteau,

9 L. C. R. 67.

A recognizance taken before a police magistrate under

32 & 38 V. c. 30, s. 44, (D.), omitted the words " to owe

Held, fatal, and that an action would not lie upon the

instrument as a recognizance : R. v. Hoodless, 45 U. C. Q. B.

56.

PROCEDU-R E. [Sec. 926
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Held, that the forfeiture of a recognizance to appear was
a debt sufficient to support the application for an attach-
ment under the Absconding Debtor's Act, and that such
writ may be granted at the suit of the crown, where the
defendant absconds to avoid being arrested for a felony: R.

v. Stewart, 8 P. R. Ont. 297.

A recognizance of bail put in on behalf of a prisoner,
recited that he had been indicted at the court of general;
sessions of the peace for two separate offences, and the con-

dition was, that he should appear at the next sitting of said

court, and plead to such indietment as might be found

against him by the grand jury; at the next of said sittings,
the accused did not appear, and no new indictment was

found against him: Held, that the recitals sufficiently

showed the intentionto be thllt the accused should appear

and answer the indictments already found, and that an

order estreating the recognizance was properly made: Re

Gauthreaux's Bail, 9 P. B. Ont. 31.

If no indictment is found, the non-appearance of the

defendant does not forfeit the recognizance-: R. v. Ritchie,
1 U. C. L. J. (N. S.) 272.
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PART LX.

FINES AND FORFEITURES.

APPROPRIATION OF FINES, ETC.

927. Whenever no other provision is made by any law of Canada for

the application of any fine, penalty or forfeiture inposed for the violation of

any such law, the same shall belong to the Crown for the public uses (f

Canada.

2. Any duty, penalty or sun of money, or the proceeds of any forfeiture,

which is, by any Act, given to the Crown, shall, if no other provision is male

respecting it, forîn part of the Consolidated Revenue Fund of Canada, and

shall be accounted for and otherwise dealt with accordingly. R. S. C. c. 180,
ss. 2 & 4.

APPLICATION OF FINEs, ETC., BY ORDER IN COONCIL.

92S. The Governor in Council nay fron time to tiie direct that any

fine, penalty or forfeiture, or any portiol' thereof, which would otherwise

belong to the Crown for the public uses of Cnada, be paid to any provincial,

municipal or local authority, which wholly or in part bears the expenses of

administering the law under which such fine, penalty or forfeiture is impo.sed,
or that the sarne be applied in any other manner deemued best adapted to attaiu

the objects of such law and to secure its due administration. R. S. C. c. 18,

s. 3.
RECOVERY OF PENALTY 011 FORFEITUE.

929. Whenever any pecuniary penalty or any forfeîiture i. impsed for

any violation of any Act, and no other mode is prescrilbed for the recovery

thereof, such penalty or forfeit.re shall be recoveralle or enforceable, witi

costs, in the discretion of the court, by civil action or proceedinge at the cuit (f

Her Majesty only, or of any private party suing as weil fer Her Maje.,ty a.

for himself-in an'y form allowed in such case by tilaw of that province in

which it is brought-before any court lavinig jurisdiction to-the aiount of the

penalty in cases of simpîle contract-upon thec evidence of any one credible

witness other than the plaintiff or party intere.sted ; and if no other provi-ion

is made for the appropriation of any penalty or forfeiture so recovered or

enforced, one noiety shall belong to Her Majesty, and the other moiety shall

belong to the private party suing for the sane if any, and if there is none. tie

whole shall belong to Her Majesty. R. S. C. e. 180, s. 1.

LIMITATION OF ACTION.

930. No action, suit or information chah be brought or laid for any

penalty or forfeiture under any such Act except within two >ears after the

cause of action arises or after the offence is connitted, unless the tile is

otherwise linited by suchi Act. R. S. C. c. 1,0, s. 5.

[Sec.;. 927-030



PUNISHMENT.

TITLE VIU.

PROCEEDINGS AFTER CONVICTION.

PART LXI.

PUNISHMENTS GENERALLY.

PONISHIENT AFTER CONVrCTIONi ONLY.

931. Whenever a person doing a certain act is declared to be guilty of

any offence, and to be liable to punishment therefor, it shall be understood

that such person shall only be deemed guilty of such offence and liable to such

punishment after being duly convicted of such act. R. S. C. c. 181, s. 1.

DEGREES IN PUNISHMENT.

932. Whenever it is provided that the offender shall be liable to dif-

ferent degrees or kinds of punishment, the punishmient to be inflicted shall,

subject to the limitations contained in the enactment, be in the discretion

of the court or tribunal before which the conviction takes place. R. S., Ci

c. 181, s. 2.

LIABILITY UNDER DIFFERENT PROvISioNS.

933. Whenever any offender is punishable under two or more Acts or

two or more sections of the sane Act, he may be tried and punished under

any of isuch Acts or sections ; but nu person shall be twice puniShed for the

sanie offence. R. S. C. c. 181, s. 3.

This section enacts that where an offender is punishable

under two or more Acts, or two or more sections of the saine

Act, he may be punished under either. This is taken from

the Imperial Code, but the Imperial Code went furtier, aud

euacted that tbereafter no offence should be iudictable at

common law.· This s. 933 of this Code leaves the common

law in force. The rule is, that if a common law misde-

meanour is made subject to a greater punishment by statute

it may still be proceeded against as aCOmmon law misde-

meanour ; but if a coamon law misdemeanour is made a

felony the misdemeanour bas ceased to exist; and where an

offence punishable at common law is made by statute

punishable by a summary conviction both remedies exist:

Hamilton v. Massie, 18 0. B. 585; 2 Hawk. c. 25, s 4;

959Secs. 931,933]



R. v. Wigg, 2 Salk. 460; R. v. Wright, 1 Burr. 543; R. v.
Robinson, 2 Burr. 800; R. v. Carlile, 3 B. & Ald. 161;
R. v. Gregory, 5 B. & Ad. 555; R. v. Crawsbaw, Bell, 303;
Bishop, Stat. Cr. par. 163 to 166 and s. 245 R. v. Dicken.
son, 1 Saund. 135. Also per Williams, J., in Eastern
Archipelago Co. v. the Queen, 2 E. & B. 879; R. v. Adams,
Car. and M. 299 ; R. v. Dixon, 10 Mod. 335; .R. v.
Buchanan, 8 Q. B. 883; R. v. Hall, 17 Cox, 278.

A prisoner should be able to gather from the indictmeut
whether he is charged with an offence at the common law;
or under a statute or, if there should be several statutes
applicable to the subject under whieh statute he is chargéd,
per Esten, V.-C., R. v. Cummings, 15 U. C. Q. B. 16.

FINE 131POSED SHALL BE IN DISCRETION OF COURT.

934. Whenever a fine may be awarded or a penalty imposed for any

offence, the amount of such fine or penalty shall within such limits, if any, ai

are prescribed in that behalf, be in the discretion of the court or person pas.

ing sentence or convicting, as the case may be. R. S. C. c. 181, s. 33.

PART LXII.

CAPITAL PUNISHMENT.

PUNISHMENT TO BE THE SAME ON CONVICTION BT VERDICT OR BY CONFESSION,

93-5. Every one who is indicted as principal or accessory for any offence

inade capital by any statute, shall be liable to the same punishment, whether

he is convicted by verdict or on confe.!sion, and this as ull in the case ofes-

sories as of prineipals. R. S. C. c. 1Sl, s. 4.

Foum OF SENTENCE OF DEATH.

936. In all cases where an offender is sentenced to death the sentence

or judgment to be pronounced against hini shall be, that he be hanged by the

neck until he is dead. R. S. C. c. 181, s. 5.

A judgmeent may be altered at any time during the
assizes ; and a reprieve may be granted or taken off by a

PROCE DU RE. [Secs. 934-931;
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judge, although the session may be adjourned or fnishîed,
and this, by reason of cominon usage: 2 Hale, 412: Dyer,
205.

REPORT BY THE JUDGE.

937. In the case of any prisoner sentenced to the punishment of death,
the julge before whom such prisoner has been convicted shall forthwith make
a report of the case to the Secretary of State, for the information of the
Governor General ; and the day to be appointed for carrying the sentence
into execution shall be such as, in the ôpinion of the judge, will allow sufficient
time for the signification of the Governor's pleasure before such day, and if
the judge thinks susch prisoner ought to be recommended for the exercise of
the royal mercy, or if, fromn the non-decision of any point of law reserved in
the case, or from any other cause, it becomnes necessary to delay the execution,
he, or any other judge of the same court, or isho might have held or sat in
such court, may, from time to time, either in term or in vacation, reprieve
such offender for sucih period or periods beyond the time fixed for the execution
of the sentence as are necessary for the consideration of the case by the Crown.
R. S. C. c. 181, s. 8.

TREATMENT OF PERSONS CONDEMNRD TO DEATH.

93S. Every one vho is sentenced to suiffer death shall, after judgmsent,
be confined in some safe place within the pri.eon, apart from all other
ptrioners ; and n-> person e''cept the gasler and 'hii servants, the nsediical
officer or susrgeon of the prison and a chaplain or a minister of religion, shiall
have access to any such convict, without the perission n writini of the
court or jusdge before whom such convict has been tried, or of the sheriff.
R. S. C. c. 1l, s. 9.

ExEcUTION TO BE PRIVATE.

939. Judgment of death tg be executed on any prisoner shall be carried
into effect within the walls of the prison in which the offender is confined at
the time of execution. R. S. C. c. 181, s.. 10.

WHO MAY BE PR ESENT.

940. The sieriff charged vith the execustion, and the gaoler ad mnedical

offirer or strgeon of the prison, and such other officers of the prison and stuch
persons as the sheriff requires, shail be present at the execution. R. S. C.
c. 181, s. 11.

941. Any justice of the peace for the district, county or place to which
the prison belongs, and such relatives of the prisoner or other persons as it
seens to the she'iff proper to admit within the prison for the pirpose, and any
minister of religion who desires to attend, mnay also be present at the execution..
R. 8. C. s. 181, s. 12.

CERTIFICATE OF DEATH.

942. As soon as nay be after judgnent of death has been executed on,
the offender, the mnedical officer or surgeon of the prison shall examine the
body of the offender, and shall ascertain the fact of death, and shall sign a.

Cai. LAW-01



certificate thereof, in the form UUU in schedule one hereto, and deliver the
same to the sheriff.

2. The sheriff and the gaoler of the prison, and such justices and other
persons present, if any, as the sheriff requires or allows, shall also sign a
declaration in the form VVV in the said schedule to the effect that judgmt
of death has been executed on the offender. R. S. C. c. 181, ss. 13 & 14.

As to a falso certificate of execution see s. 158, ante.

FORMs UNDER TITLE VIII.

UU.-(Section 942.)

'CERTIFICATE OF EXECUTION OF JUDGMENT OF DEATH.

I, A. B., surgeon (or as the case may be) of the (describe t/.
prison), hereby certify that 1, this day, examined the body of

C. D., on whom judgment of death was this day executed in the
said prison ; and that on such examination I found that the

said C. D. was dead.
(Signed), A. B.

Dated this day of , in the year

VVV.-(Section 942.)

DECLARATION OF SHERIFF-AND OTHERS.

We, the undersigned, hereby declare that judgnent of death

was this day executed on C. D., in the (desceibe the prison) in our

presence.

Dated this day of , in the year

E. F., Sheriff of.
L. M., Justice of the Peace for

G. H., Gaoler of-

&c.; &c.

Waxn DEPUTIES MAY ACT.

943. The duties imposed upon the sheriff, gaoler, medical officer or
surgeon by the two sections next preceding, may be and, in his absence, shall

be performed by his lawful deputy or assistant, or other officer or perso
ordinarily acting for him, or conjointly with him, or discharging the duties of
any such officer. R. S. C. c. 181, s. 1.

962 PROCEDURE. [Sec. 943
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JNQrF.ST 5v CoRoNEn.

9-84. A coroner of a district, county or place to which the prison belongs,
wherein judgment of death is executed oun any offender, shall, within tweunty-
four iours after the execution, hold an nquest on the body of the offender ;
and the jury at the inquest shall iquire into and ascertain the identity of the
bodv, and whether judgment of death was duly executed on the offender; and
the inquisition shall be in duplicate, and oeu of the originals shall be delivered
tu tie sheriff.

2. No officer of the prison and no prisoner confined therein shall, in insy
case, be a juror on the inquest. R. S. C. c. 181, ss. 16 & 17.

BURIAL OF THE DODY.
9-15. The body of every offender executed shall be buried within the

wtalle of the prison within which judgmnent of death is execiuted on his, unless
the Lieutenant-Governor in Councril rders othcrise. R. S. C. c. 181, s. 18.

CERTIFICATE.

916. Every certificate and declaration, and a duIlicate of the inquest

required by this Act, shall in every case be sent with all convenient speed by
the shseriff to the Secretary of State, or to such other officer as is, f romls timse to
timse, at)ptointed for the purpose by the Governor in Counil ; and printed
-copies of such several instruments shall, as soon as possible, be exhibited and
shall, for twenty-four hours at least, be kept exhibited on or near the principal
entrance of the prison within whici judgmsent of death is executed. R. S. C.
C. 181, s. 20.

As to false certificate see s. 158, ante.

NO ILLEGALITY FROM CERTAINe OMIssIONs.

947. The omission to csoniply with any provision of the psrecedinsg
sections of this part shall not iake the execution of judgmssent of death illegal
in any case in which such execution would otherwvise have been legal. R. S. C.
c. 18I, s. 21.

948. Except in so far as is hereby otherwise provided, judgmssenst of
death shstall be carried into effect in the samie muanner as if the above provisions
hasd iot been passed. R. S. C. c. 181, s. 22.

RULES AND REGULATIONS.

9-19. The Governor in Council may, from time to tisme, make suti rules

nId regulations to be observed on the execution of judgment of deaths in every

I>risons, as he, from tine to time, deemos expedient for the purpose, as well of
guarding against any abuse in such execution, as also if giving greater solem-

uity to the saine, and of imaking known without the prison walls the fact that
such execsution is taking place.

2. All such rules and regulations shall be laid upon the tables of both
Houses of Parliament within six weeks after the making thereof, or, if Parlia-

ment is not then sitting, within fourteen days after the next meeting thereof.
l. S. C. c. 181, s. 44 & 45.

The Imperial Act on capital executions is 31 V. c. 24.



Of course, w-hen possible, it seems better that the sen-
tence of death, and, in fact, any sentence, be passed by the
judge who held the trial but it is not an absolute necessity,
and any judge of the same court may pronounce the
sentence : 2 Hale, 405 ; 1 Chit. 697; R. v. Camplin, 1 Den.
89, as cited in R. v. Fletcher, Bell, 65.

If a case reserved is undecided, or if a writ of error is
still pending, or if the Governor has not yet given his
decision upon the case, or if a womuan sentenced to death is
pregnant, or if the prisoner becomes insane after the sen-
tence, a reprieve niay be granted either by the Governor,
or anyjudge of the court where the trial was held, in terni
or in vacation: 1 Chit. 758 ; 2 Hale, 412.

It is clear that if, from any mistake or collusion, the
criminal is cut down before he is really dead, and after-
wards revives, lie ought to be hanged again, for the
judgment being "to be hanged by the neck till lie be dead,"
is satisfied only by the death of the criminal: 1 Chit. 788;
2 Hale, 412.

PART LXIII.

IPRISONMENT.

950. Every one who is convicted of any offence not punishabie with

death shall be punished in the manner, if any, prescribed by the state

especially relating to such offence. R. S. C. c. 181, s. 23.

951. Every person convicted of auy indictable offence for which no

punishineut is specialy provided, shall be liable to imprisonment for on

years.

2. Every one who is surmnarily convicted of any offence for which n0

punishment is specially provided, shall be liable to a-penalty not exceedilg

fifty dollars, or to imprisonment, with or without hard labour, for a term not

exceeding six months, or to both. R. S. C. c. 181, s. 24 (as amended in 1893).

Imprisonment for life was the penalty for felonies by the
repealed clause. By the above clauses, such felonies M

964 PROCEDUR E. [See.s. 950, 951



those enacted by s. 212, c. 32, and s. 94, c. 34, R. S. C.

are- now punishable only by five years or a mere fine;

s. 958, post.

Twenty dollars and tbree months was the maximum on

sunmmary convictions in the repealed clause.

Imprisonment for one calendar month how computed:

Migotti v. Colville, 4 Cs P. D. 233, 14 Cox, 263, 305;
Henderson v. Preston, 16 Cox, 445.

952. Every one who is convicted of an indictable ofence not punishable

with death, committed after a previous conviction for an indictable nfenc, is

liable to imprisonment for ten years, unless soie other punishment is direccted

by any statute for the particular offence,--in which case the offender shall be

liable to the punishment thereby awarded, and not to any other. R. S. C.

c. ISI, s. 25. (Avmended).

This is a singular piece of legislation if it means any-

thing. All and every one of the indictable offences for

whieh no special statutory punishment is provided,
whether falling under this code or otherwise, are to be

punished more severely if comimitted by one who has pre-

viously been convicted of an indictable offence. But for

those falling under the code, and where the punishment

is provided for, that is for every one of them, except a

few, where the punishment has been " clerically " for-

gotten, (ss. 113, 137, 143, 501, for instances), a previous

conviction of an indictable offence does not, as a rule,

render an offender liable to a greater punishment. Sec-

tion 356, which amends the law so as to linit it to

previous convictions for cheft, and ss. 418 & 478 as to bur-

glary and offences against the coin are the only ones that

provide for a greater pinishmnent after a previous convic-

tion. Why such a distinction ? Evidently, we have here

another piece of legislation by inadvertence. Bribery,

undue influence and subornation of personation at federal

elections, for instance, are under ss. 951 and 952 punishable

by five years penitentiary, and, if the offender hajs been

previously convicted of au inldictable offence, by teti.years.

.Sec. 952] IMP RISON«MENT. 965
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A train conductor drunk on duty, or who allows any

haggage or freight car to be placed in the rear of the
passenger cars (51 V. c. 29, ss. 291, 292) is likewise punish-

able by five years penitentiary, and, upon. a second convie-
tion, by ten years, whilst the forgery of a custon house

mark or brand is only punislable upon summary conviction

by a two hundred dollars fine : s. 210, c. 32, -B. S. C.

MINIMUM TERNM 0F O FRtSONMENT.

93. Every one who is liable to impîjrisonment for life. or for any term

of year<, or other terni, inay be sentenced to imprisonnent for any shorter
teri : Provided, that no one shall be >entenced to any shorter terni of im-

priionmenît than the niiinimm terni, if any, prescribed for the otfence of which

he is convicted. R. S. C. c. 181, s. 21.

CU.IULxrIVF. PUNISH:3ENTS.

954. Wlen an offender is convicted of moure offences than one, befure

the sarne court or person at the salme sitting, or when any offender, under ,-n-

tence or undergoing punislnent for one offence, is convicted of any other

offence, the court or person passinlnsentence naV, on the last convictionî, direct

that the sentences passed upon the offender for his several offences shall take

effect one after another. R. S. C. c. 181, s. 27.

s(e I. v. Wilkes, 4 Burr. 2577; R. v. Williams, 1 Leach,

536 ; 11. v. Orton, 14 Cox, 436 and 546.

PENITE:NTI.Y, Erc.

955. Every one w-ho i, sentenced to iipîri.îoIlînent for life, or for a tenm

of years, not less than two, liall be sentenced ti imprisonment in the peniteu-

tiatry for the provinîce in which the conviction takes place.

2. Every one who is sentenced to imnpriolnent for a terni less than two

years shall, if no other place is expressly iention-ed, be sentenced to imprison-

ment in the conmon gaol of the di.trict, county or place in whîiei the stence

is pronouniced, or if there is no coninnonîîx gail there, then in that couion gaul

wlhichî is iearest to such locality, or in eoiie lawful prison or place of colfii

ment, other than a îemitentiary, in which elie sentence of imprisoînment maoy

be lawf.dlly execuîted.

3. Provided that where any une is sentenced to inprisonnient ini a «n.-

tentiary, and at the samîe sittings or termu of the court trying imlîî is sî-iîeted

for one or moe other offences to a termor termis <f imprisonmîent less thaui tu

years each, lie iîaiy be seitenced fo. sucli horter terns to imprisonmient in t1

saie penitentiary, such seitenuce· ti take effect froi the terminiîatiun of Il

ot'her sentence.

4. Provided further that any prisoner sentenced for any teri by an. ni!y

tary, naval or militia court-iartial, or by any military or naval author:

under any Muîtiny Act, may be sentenced tu inprisollnent in a peniteItiay;

and if utcli plrisoner is sentenced tio a teri les than two years, he may le .1
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tenced to imprisonnent in the comnion gaol of the district, county or place in

which the sentence is pronounced, or in such other prison or place of confine-

nient as is provided by sub-section two of this section with respect to persons

sentenced thereunder.

5. Imprisonment in a penitentiary, in the Central Prison for the province

of Ontario, in the Andrew Mercer Ontario Reformatory for females, and in

any reformatory prison for femuales in the province of Quebec, shall be with

hard labour, whether so directed in the sentence or not.

6. Imprisonment in a comion gaol, or a public prison, other than those

last nentioned, shall be with or withsout hard labour, in the discretion of the

court or person passing sentence, if the offender is convicted on indictment, or

unic.er the provisions of Prts LIV. or LV. (Ss. 762, 782), or before a judge

of the Supreme Court of the North-west Territories, and in other cases may be

with hard labour, if hard labour is part of the punishment for the offence of

which such offender is convicted-aud if such imprisonment is to be with hard

labour, the sentence shall so direct.

7. The tenu of imprisoinent, in pursuance of any sentence, shall, unless

otherwise directed in the sentence, commence on and fron the day of passing

such sentence. but no time during whichs the cnvict is out on bail shall be

reckoned as part of the term of imprisonmnent to which he is sentenced.

S. Every one who is sentenced to imprisonment in any penitertiary, gaol,

or other public or reformatory prison, shall he subject to the provisions of the

statutes relating to such penitentiary, gail or prison, and to all rules and

regulations lawfully made with repect thereto. R. S. C. c. 181, s. 28 ;53 V.

c. 37, s. 31.

Under s-s. 7, a confinement in a lûnatie asylun does

net interrupt the sentence: E. parte Arnelini, 14 R. L.

311.
REFORMATORIES.

956. The court or person before wvhom any offender whose age at the

tine of his trial does not, in the opinion of the court, exceed sixteen years, is

convicted, whether summarily or otherwise, of any offence punishable by

impîrisonment, may sentence such offender to imprisonnent in any reformatory

prison in the province in which such conviction takes place, subject to the

provisions of any Act respecting imprisonment in such refurnatory ; and such

implirisonmnent shall be substituted, in such case, for the imprisonment in the

penitentiary or other Place of contiuemient by which the offender would

otherwise be puni-shable under any Act or law relating thereto: Provided, that

in, no case shall the sentence be less than two years' or more than five years'

confinemnent in such reforniatory prison; and in every case where the term of

imprisonment is fixed by lav to be more than tive years, then such imprison-

Ilment shiall be in the penitentiary.

2. Every person iniprisoned in a refornatory shall be liable to perforn

such labour as is required of such person. R. S. C. c. 181, s. 29.
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PART LXIV.

957. Whtenever wheipping iay be awarded for any offence, the court
may sentence the offender to he once, twice or thrice whipped, within the
limits of the prison, under the supervision of the miiedical officer of the pn ;
and the number of strokes and the instrument with whici they shall be
inflicted shall he specified biy the court in tl•sentence : and, whenever

practicable, every whipping shall take place not less thin ten days before the
expiration of any terni of imprisonment to which the offeider is sentenced for
the offence.

.. Whipping shal iot be iniflicted oi any fenale. R. S. C. c. 111, s. 3'.

PAIT LXV.

SURETIES FOR KEEPING THE PEACE, AND FINES.

93s. Eyry court of criinal jnrisdiction and every mliagistrate unier

Part LV. (s. 782) before whoni any per.,on shall be convicted of an offene- anîd

shall not )e sentenced to death, shavlsae pouwer iii addition to any senîteunce

inpoecd upon sucb person, to require himun forthwith to enter into hi: own

recognizances, or to give seciurity to keep the e-ace, and be of good behaviur

for eniy term ni e.ceeding hco years, and that such lerson in default shali be

imperi.e nèd for nlot more than oie year after the expiry of his imprisonment

under his sentence, or until sucb recognizances are sooner entered into or adch
security sooner given, and any person convicted of an indictaile offence pun-

ishable with imprisonnent for tive years or less may be fined iii addition to -r

in lieu of any punishiment otherwise authorized, in ehici cease the statence

may direct that in default of panite ut of his fine, thet peson so couerietol hsli

tee imprisemi util suc/i pnc is paid, or for a pecriotd not cxciedin ire .mire ,

to cosuenieece at the end of the terim of iîeprisoment a ,e tP the de ete n«

or fe-rthiith as the case m«i r-quii. R. S. C. c. 181. s. 31. (Ad aietdl! il

1S93).

The vords inl italies are new see s. 9384 ante, as to

amount of fine wh1en specified. " Scurity " defined by
Interpretation Act, R. S. C. c. 1.

(S%.'eeCS. D57 -- .'9--
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RECOGNIZANCE TO KEEP THE PEACE-ARTICLES OF THE PEACE. (Ne).

(As amenuded in 1&93.)

959. Whenever any person is charged before a justice with an offence

triable under Part LVIII. whicb, in the opinion of such justice is directly
against the peace, and the justice after hearing the case is satisfied of the guilt

of the accused, and that the offence vas comitted under circuistances which

render it probable that the person convicted will be again guilty of the samne or

some other offence against the peace unless lie is bound over to good behaviour,

such justice muay, in addition to, or.in lieu of, any other sentence which muay
be imposed upon the accused, require him forthwith to enter into his own

recognizances (recognizance), or to give security to- keep the. peace and-be of
good behaviour for any ter not exceeding twelve muonths.

2. Upon complaint by or on behalf of any person that on account of

threats made by some other person or on any other account, lie, the com-

plainant, is afraid that such otþer person will do hai, his wife or child some
personal injury, or will burn or set fire to his property, the justice before whoin
such conplaint is muade miay, if lie is satisfied that the coiplainant lias reason-

able grounds for his fears,'require such other persoii to enter into his own

recognizances (recogizansce), or to give security, to keep the peace, and to be

of good behaviour, for a terni not exceedingtwelve menths.

3. The provisions of Part LVIIL shall apply so far as the saine are

applicable to proceedings under this section, and the complainant and defend-

ant and witnesses -may be called and-exanined,-and cross-exainined, and -the,

coanplainant and defendant shall be subject to costs as in the case 6f any other

conplaint.

4. If any person so required to enter into his own recognizances (recogniz-

aie) or give security as aforesaid, refuses or neglects.so to do, the sanie or any

other justice muay order himu to be iinprisonîed fr any teres not exceediq'lice/we

5. The forms WWW, XXX and YYY, with such variations and

additions as the circumnstånces inay require, iuay be used ii proceedings under

this section.

The forms XXX and YYY, taken originally from 16 V.

c. 178 (for Upper Canada), are not in conformity with this
enactment.

As to articles of the peace, see Bacon's Abr. v. surety
f the peace; .Archbold's Quart. Sess. 268; Magisterial

Guide, Greenwood & Martin, 758; Clarke's Magistrates'

Manual, 2nd edit., 542.

No provision is made for the recourse against the sure-

ties where the principal breaks the peace within the time

specified.

"Security " defined, Interpretation Act, R. S. C. c. 1.



WWW.-(ectü>in 959.)

COMPLAINT BY THE PARTY THREATENED, FOR SURETIES
FOR THE PEACE.

Canada,

Province of ,

County of .

The information (or complaint). of C. D., of , in the

said county of , (labourer), (if preferrc<l by an attorney

or (f/ent, sii-by D. E., bis duly authorized agent (or attorney),
in this behalf, taken upon oatlh, before me, the undersigned, a
justice of the peace, in and for the said county of , at

in the said county of , this day

of , in the yé(ar , who says that A. B., of

in the said..counity, did, on the day of

(instant or lest past), threaten the said C. D, in the

words or to the effect following, that is to say (set then out,
eitah the circumstances uwaler chich they, iere ue<l) and tiat from

the. above and other threats used by the said A. B. towards the

said C. D., he, the said C. b., is afraid that the said A. B. will

do him some bodily injury, and therefore prays that the said

A. B. nay be required to find sufficient snreties to keep the

peace and be of good behaviour towards lhim, the said C. D.;

and the said C. D. also says that lie does .not make this com-

plaint against nor require such sureties from the said A. B. fron

any malice, or ill-will, but merely for the preservation of his

person from injury.

XXX.-(Section 959.)

FORM OF RECOGNIZANCE FOR THE SESSIONS.

Caniada,'

Province of

County of .

De it reneiembered that on the day of , in the

vear . A. B. of (lalowyr,. L. M. of
and N. O. of , (butcher), peronally came before (uis) the

usndersigned, (to) jstices of tie peace for the county of

and severaly acknowledged themnselves to owe to our Lady the

Queen the several surns following, that is to say : the said A. B.

PROCEDURE. [See. 959·
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the sum of , and the said L. M. and N. O. the sum of-

each, of good and lawful money of Canada, to be
made and levied of their goods and chattels, lands and tensements
respectively, to the use of our said Lady the Queen, Her heirs:
and successors, if lie, the said A. B., fails in the condition en-

dorsed (or hereunder written).

Taken and acknowledged the day and year first above men-

tioned, at before us.
J. S.,
J. T.,

J. P.'s (Name of counsti.)

The condition of the within (or above) written recognizance-

is such that if the within bound A. B., (of, &c.), appears at

thé next Court of General Sessions of the Peace, (or other Court

discharrîinq the functions of the Court of. Geneml Sessions), to be

holden in and for the said county of , to do and receive

what is then and there enjoined hin by the~court, and in the

neantine* keeps the peace and is of good behaviour towards Her

Majesty and lier liege people, and speciâlly towards C. D. (of
&c.) for the term of now next ensuing, then the said

recognizance to be void, otherwise to stand in full force and

virtue.

The words between the,,asterisks - to be used only whsere the prin-
cipal is required to appear t'the sessions of such uther court.

YYTY.--(S'ction 959.)

FORM OF COMDIITMENT IN DEFAULT OF SURETIES.

Canada, )
Province of
Counsty of . J
To ail or any of the other peae olli;-ers in the county of

and to the keeper of the coninion gaol of the said county,

at , in the said counsty.

Whereas on the day of .instant), complainit

oni oath was made before the undersigned (or J. L., Esquire, a

justice of the peace in and for the said county of , by

C: D., of , in the said county, (labuourer), that A. B., of

(&c.), on the day of , ai. aforesaid, did

971



threaten (dc., follore to tihe end of complaint, as in form? abore, in

the past tense, then): And wbereas the said A. B. was this day

brought and appeared before me, the said justice (or J. L. Es-

quire, a justice of the peace in and for the said county of ),

to answer unto the.. said complaint; and laving been required

by me to enter into his own recognizance in the sun of

with two sufficient sureties in the sum of each, * as

well for his appearance at the next General Sessions of the

Peace (or other court discharying the funictions of the Court of

General Sessions, or as the case may be), to be held in and for the

said county of , to do wbat shall be then and there en.

joined him by the court, as also in the meantime to keep the

peace and be of good behaviour towards Her Majesty and ber

liege people, and especially towards the said C. D., bas refused

and neglected, and still refuses and neglects, to find sudh sure-

ties: These are, therefore, to conmand you, and each of you, to

take the said A. B., and him safely to convey to the (common

gaol) at aforesaid, and there to deliver him to the keeper

thereof, together with this precept: and I do hereby command

you, the said keeper of the said (common gaol), to receive the

said A. B. into your custody in the said (coinmon gaol), there to

imprison lim until the said next General Sessions of the Peace

(or the neet tern or sitting of the sidil rourt dischlarying, thefunctions

of the Court of General Sessionr, or as the case nay be), unless he,

in the meantime, finds sufficient sureties as well for his appear-

ance at the said Sessions (or court) as in the meantime to keep

the peace as aforesaid.

Given under my hand and seal, this day of

in the year , at , in the county aforesaid.

J. S., [SEAL.]

J. P., (Naie of county.)

The words between the asterisks to be used wlen the 'recognizance

is to be so conditioned.

NOTICE WHEN ANY ONE IS bLPRISoNED FOR WANT OF SURETIES.

960. Whenever any person who ias been required to enter into a
recognizance with sureties to keep the peace and be of good beiaviour hna. on

account of his default therein, renained inprisoned for two weeks, tie sheriff,

gaoler or warden shall give notice, in writing, of the facts to a judge of a

'972 PROCEDURE. [Sec. 960
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Superior Court, or to a judge of the County Court of the county or district in
which such gaul or prison is situate, and in the cities of Montreal and Quebec
to a jucIge of the sessions of the peace for the district, or, in the North-west
Territories to a stipendiary magstrate,-ac such judge or magistrate may
order the discharge of such person, thereupon or at a subsequent time, upon
notice to the complhinant or otherwise, or may make such other order as he
sees fit, respecting the numnber of sureties. the sum in which they are to be
bound and the length of tine for which such person emay be bound. R. S. C.
c. 181, s. 32. 51 V. c. 4ô. s. 2.

PART LXVI.

DISABILITIES. (Newc).

961. If any person hereafter convicted of treason or aniy indictable

offence for which he is sentenced to death or imprisonment for a terni exceeding

five years, holds at the timse of such conviction any office under the Crown or

other public emiploymsent, or is entitled to any pension or superannuation

aillowance payable by the piublic, or ont of any public fund, such office or

employment shal forthwith become vacant, and such pension or superannua-

tion allowance or emolunent shall forthwith determine and cease to be

payable, unless such person receives a free pardon froms Her Majesty, within

two nicsstlhs after such conviction, or before the filling up of suc office or

enployisnent, if given at a later period ; and suds person shall become, and

(until he suffers tie punishnenst to wiicl ie is sentenced, or such other

pimsilmsent as by competent authority is substituted for the saie, or receives

a free pardon from Her Majesty) shall continue thenceforth incapable of

holding any office under the Crown, or other public ensployment, or of being

elected, or sitting, or voting, as a memiber of either Housé of Parliament, or of

exercisinsg an sy
4

iglst of suffrage or othîer parliamentary or municipal franchise.

33-34 V. (U. K.) c. 23, s. 2.

2. The settinsg aside of a conviction by conipetent authority shall remove

the disability herein imposed.



PROCEDURE.

PAIT LXVII.

PUNISHMENTS ABOLISHED.

962. Outlawry in criminal casesi abolished. (Nc).

963. The punishment of solitary confinemenent or of the pillory shal not,
be awarded by any court. R. S. C. c. 181, s. 34.

964. There shall be no forfeiture of any chattels, which have moe cd to

or caused the death of any humain being, in rejspect of such death. R. S. C.
-c. 181, s. 35.

By the common law, omnia que novent ad mortemn sunt

Deo danda. Hence the word " deodand," which signified
a personal chattel which had been the immediate occasion
-of the death of any reasonable creature, and which, in con-

sequence, was forfeited to the Crown, to be applied to pious
uses, and distributed in alms by the High Almoner.
Whether the death were accidental or intended, whether
the person whose chattel had caused the death participated

in the act or not, was immaterial. The cart, the horse,
the sword, or anything which had occasioned the death of
a human being, or the value thereof, was forfeited, if the
party died within a year and a day from the wound received.
And for this object the coroner's jury had to iqquire what

instrument caused the death, and to establish the value of

it. But the jury used to find a nominal value only, and

confine the deodand to the very thing or part of the thing

itself which caused the death, as, if a waggon, to one of the

wheels only : R. v. Rolfe, Fost. 266; 1 Hawk. 74; 1
Blacks. 800. This forfeiture, " which seemeth to have been

originally founded rather in the superstition of an age of

extreme ignorance than in the principles of sound reason

and true policy," Fost. 266, was abolished in England--on

the 1st day of September, 1846, by the 9 & 10 V. c. 62.

'974 [Secs. 9G2-964
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ATTAINDER ABOLISIfED. (New.)

965. From and after the passing of this Act no confession, verdict,

inquest, conviction or judgnent of or for any treason or indictable offence or

felo de se shall cause any attainder or corruption of blood, or any forfeiture or

escheat ; Provided that nothing in this section shall affect any fine or penalty

imlposed on any person by virtue of his sentence, or any forfeiture in relation

to which special provision is made by any Act of the Parliament of Canada.

33-34 V. (U. K.) c. 23, ss. 1, 6 & 5. R. S. C. c. 181, ss. 36-37.

By the common law, a man convicted of treason or

felony stands attaint. By this attainder, he loses his civil

rights and capacities, and becomes dead in law, civiliter

mortuus: 1 Stephens' Comm. 141. He forfeits to the King

all bis lands and tenements, as well as bis personal estate,

his blood is corrupted, so that nothing can pass by inheri-

tance to, from or through him : 4 Blacks. 380, 387. But

the lands or tenements are not vested in the Crown during

the life of the offender, without office or office-found which is

a finding by a jury of a fact which entitles the Crown to the

possession of such lands or tenements: Wharton's Law

Lexicon.
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PART LXVIII.

PARDONS.

966. The Crowns nay extend the royal mercy to any person senîteneed

to imprisonment by virtue of any statute, although such person is imprisonsed

for non-paymssent of noney to sone person other than the Crown.

2. Wlenever the Crown is plea.sed to extend the royal mercy to any

offender convicted of an indictable offence punishable with death or otherwse,
and grants to sucb offender either a free or a conditional pardon, by warrant

under the royal sign manual, countersigned by one of the principal Secretaries

of State, or by warrant unider the hansd and seal-at-arns of the Governossr

General, the discharge of such offender ont of custody, in case of a free

pardon, -and the performance of the condition in the case of a conditional

pardon, shall have the effect of a pardon of such offender, under the great seal,

as to the offence for which suclh pardonl has been granted ; but no free pardon,

nor any dischacrge li consequence thereof, nor any conditional pardon, nor the

performance of the condition thereof, in any of the cases aforesaid, shill

prevent or maitigate the punishient to which the offender miglt otlierwise be

lawfully sentenced, on a subsequent conviction f or any offence otier thian that

for which the pardon was granted. R. S. C. c. 181, ss. 38 & 39.

Co.MT.tToN.

967. The Crown. nay comniute the sentence of death passed upon any

person convicted of a capital offence to iiprisonnient in the penitentiary for
life, or for any terni of years iot less thanl two vears, or to imprisoninent iln

any gaol or otier place of confinement for any period less thais two years, with

or without hard labour ; and an instrument unler the hand and seal-at-arias vi

the Governor Geieral, declariiig such couinnitation of sentence, or a letter ur

other instrument under the hand of the Secretary of State or of the Uider

Secretary of State, siall be sutticient autliority to any judge or justice, iaving

jurisciction in such case, or to any sheriff or officer to whoim suc letter (r

in.trsimnent is addressed, to give effect to such commutation, and to do all sucIis

things and to iake such orders, and to give such directions, as are reujiisite

for the chang of custody of suc convict, and for lis conduct to and dielivery

at such gaol or place of confinement or penitentiary, and is deteition thereins,

according to the terns on whiclh his sentence lias been conmsuted. R. S. C

c. 181, s. 40.

UNDERGoING SENTENCE.

968. When any offender sas been convicted of an offence not puinishalle

with death, and ias endured the punisshmsent to whicls such offeider wua-

adjudged,-or if suchs offence is punishsable with death and the sentence la-

been coîmuted, then if such offender lias endured the punishient to whieh

his sentence was coiimusted, the punisiiient sO endured shall, as to tie

offence whereof the uffenider was so convicted, have the like effect aisd done-

[Secs. 900-t0s
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quences as a pardon under the great seal ; but nothing herein contained, nor

the enduring of such punishnent, shall prevent or mitigate any punishment

to which the offender night otherwise be lawfully sentenced, on a subsequent

conviction for any other offence. R. S. C. c. 181, s. 41.

Sec Leyman v. Latimer, 14 Cox, 51.

UNDERGOING PUNISHMENT A BAR TO ANOTHER PROSECUTION.

909. When any person convicted of any offence has paid the sui

adjudslged to be paid, together with costs, if any, under such conviction, or

bas received a remission thereof fron the Crown, or has suffered the imiprison-

nient awvarded for non-payment thereof, or the imprisonment awarded in the

first instance, or has been discharged from his conviction by the justice of the

peace in any case in which such justice of the peace may discharge such

person, lie shall be released from all further or other crimiinal proceedings

for tlh same cause. R. S. C. c. 181, s. 42.

See s. 866, ante, and 24 & 25 V. c. 100, ss. 44, 45 (Imp.).

This enactment applies only to summary convictions,
and creates a bar to ulterior criminal, not to civil proceed-

ings. Sec R. v. Miles, 17 Cox, 9, 24 Q. B. D. 423, Warb.

Lead. Cas. 230, and cases there cited.

ROYAL PREROGATIVE.

970. Nothing in this part shall in any manner linit or affect Her

Majety's royal prerogative of nercy. R. S. C. c. 181, s. 43.

CONDITIONAL RELEASE OF FIRsT OFFENDERS.

971. In any case in which a person is convicted before any court of

any offence punisihable with not more than two years' imprisonment, and iio

prevIous conviction is proved against him, if it appears to the court beforo

whichi lie is so convicted, that, regard being had to the youth, character, and

antecedents of the offender, to the trivial nature of the offence, and to any

exteniating circumîistances under which the offence swas committed, it is

expedient that the offender be released on probation of gcod conduct, the

court iay instead of sentencing him at once to any punishinent, direct tIhait

lie be released on his entering into a recognizance, with or without suretie.,

andi during sieli period as the court directs, to appear, and receive juîdgmnenit

wiei called upon, and in the meantime to keep the peace and be of good
bhasviour..

2. The court may, if it thinks fit, direct that the offender shall pay the
costs of the prosecution, or sone portion of the same, within such period and.
by sucli instalnents as the court directs. 52 V. c. 44, s. 2.

972. The court, before directing the release of an offender nmfer tiu
ne\t preceding section, shall be satisfied that the offender or his surety has a
fsxed place of abode or regular occupation in the county or place for which
the court acts, or in which the offender is likely to live during the period
naed for the observance of the conditions. 52 V. c. 44, s. 4.

.. CRur. LAtw-62
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073. If a court having power to deal with such offender in respect of

his original offence or any justice of the peace is satisfied by information on

oath that the offender bas failed to observe any of the conditions of hi

recognizance, sucb court or justice of the peace may issue a warrant for his

apprehension.

2. An offendrer, wlen apprelended on anuy 'such warrant, shall, If nsot

brought forthwith before the court having power to sentence him, be lrouglt

before the justice issuing such warrant or before some other justice iii and for

the sane territorial division, and suchb justice sball eitber remîanil him by

warrant until the timue at whicb he wsas re'qusired by his recognizance to appear

for judgnent, or until the sittiing of a court iaving power to deal witi his

original offensce, or admit himo to bail (witi a sufficient surety) consditioned on

his appearing for judgmsent.

3. The offender whens so renanded nay be commsnitted to a prison, either

for the county or place ii or for whicl the justice renmansdinsg imi acts, or for

the county or place where lie is iound to apîear for jsuignmet ;1and the

warrant of remand siall order that lie be 1brougit before the court iefore

which ie was bound to appear for judgmsuent, or to' answer as to his conlue:

since his release. 52 V. c. 44, s. 3.

974. li the tiree next preceduig sections the expression "court" meur'

and incliudes any susperior court of erimissal jurisdicion, any " jucge" or cota

within the mseaniinsg oif Part LV., and any uagistrate" withins the mseaning

of Part LVI. of this Act. 52 V. c. 44, s. 1.
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TITLE IX.

ACTIONS AGAINST PERSONS ADMINISTERING THE
CRIMINAL LAW.

975,. Every action and prosecution against any pers-n for anything

purporting to be done in pursuance of any Act of the Parlianent of Canada

relatmg to criminal law, shall, unless otherwise provided, be laid and tried in

tle district, county or other judicial division, where the act was conmitted

ad not elsewlere, and shall not be comnenced except within six months next

after the act comnitted. R. S. C. c. 185, s. 1.

976. Notice in writung of such action and of the cause thereof, shall be

given to the defendant one nonth at least before the commencement of the

Rtion. R. S. C. c. 185, s. 2.

977. In any such action the defendant may plead the general issue,
and give the provisions of this title and the special natter in evidence at any

tria lhad thereujpnu. R. S. C. c. 1S5, s. 3.

97s. No plaintiff shall recover in any such action if tender of sufficient

amend is miade before suc actiorn brought, or if a sufficient sun of noney is

paid ioto court by or on behalf of the defendant after such action brought.

I. S. C. c. 185, s. 4.

979. If such action is commenced after the time lereby linited for

bringing the saine, or is broughut or the venue laid in any other slace than

as aiforesaid, a verdict shall be fouund or judgnment sialil be given for the

defendanut; and thereupon or if the plaintiff becomes nonsuit, or discontinues

any such action after issue joined, or if upon demurrer or otherwise judgment

i given against the plaintiff, the defendant shall, in the discretion of the

court, recaver his full costs as between solicitor and client, and shall have the

like renedy for the same as any defendant has by law in other cases ; and

although a verdict or judgment is given for the plaintiff in any such action,
such plaintiff shall not have costs against the defendant, unless the judge,

hefore whom the trial is had, certifies his approval of the action. R. S. C.

c. 185, s. 5.

9@0. Nothing herein shall prevent the effect of any Act in force in any

Province of Canada, for the protection of justices of the peace or other officers

from.vexatious actions for things purporting to be done'in the performance

Sf their duty. R. S. C. c. 185, s. 6.
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TITLE X.

REPEAL, ETC.

9S. The several Acts set out and described in schedule two to this

Act shall, from and after the date appointed for the coming into force of this

Act, be repealed to the extent stated in the said schedule.

2. (As amended in 1893.) The provisions of this Act which relate to pro.

cedure shall apply to all prosecutions commenced on or after the day upon

which this Act comes into force, in relation to any offence, whensoever come-

mitted. The proceedings in respect of any prosecution commenced before the

said date otherwis' than under the Summary Convictions Act, shall, up to

thî time of committal for trial, be continued as if this Act had not been

passed, and after committal for trial shall be subject to ail the provisions of

this Act-relating to procedure, so far as the sarne are.applicable thereto. The

proceedings in respect of any prcsecutions commenced before the said day,
under the Summary Convictions Act, shall be continued and carried on as if

this Act had not been passed.

Sub-section 1 of this s. 981 is intended to enact that
the repeal of the divers Acts, described in schedule two,
shall come into force on the 1st of July, 1893, the date

fixed by s. 2, for the coming into force of the code.
A simple way to do so, and the usual way in statttory

language, would have been to merely enact that the several

Acts mentioned in the schedule are repealed. The code
and the repeal clause would then have come into force

together; but, as the section reads, it is open to the construe-

tion that whilst the code comes into force on the 1st of

July, the repeal of the divers Acts mentioned takes effect

only on the 2nd of July.

Fonms.

9S2. The several forins in schedule one to this Act, varied to suit the

case or forme to the like effect, shali be deemed good, valid and sufficient in

lasw. R. S. C. c. 174, s. 278 ; c. 178, S. 111.

These forms are inserted under the sections to whuiclh

they respectively apply.

See also Interpretation Act: R. S. C. c. 1, s. 7, s-s. 44,

as to forns generally.

980 (Secs. 981, 98:2
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Some of these forms are nothing but " snares to entrap

persons." The form of indictment, for instance, in sched-

ule one, FF d. (see under s. 611, ante), for the offence

provided for by s. 146, s.s. 2, cannot be followed. The

words " penal servitude " in it are nonsensical. There is

no such punishment in Canada. The form in the Imperial

draft Code of 1879 has been slavishly copied, without pay-

ing attention to the differences in the punishments in

England and Canada. The forn for the offence provided

for by s. 241 is also totally wrong. There is no such

offence as doing actual bodily harm to any one with intent

to maim.

See R. v. Johnson, 8 Q. B. 102; R. v. Kinber, 3 Cox,
223. Compare Barnes v. White, 1 C. B. 192 ; in re Alli-

son, 10 Ex. 561; R. v. Sansoue, 1 Den. 545; Egginton's

case, 5 E. & B. 100 ; Charter v. Greame, 13 Q. B. 216; R.

v. Bain, Ramsay's App. Cas. 191 ; R. v. Davis, 18

U. C. Q. B. 180; R. v. Shaçv, 23 U. C. Q. B. 616; Moffatt

v. Barnard, 24 U. C. Q. B. 498; R. v. Turner, 1 Moo. 239,

4 B. & Ald. 510; B. v. Bent, 1 Den. 157; R. v. Cox, 1

Leach 71; R. v. Ryan, 2 Moo. 15; R. v. Lewis, 2 Russ.

1067; R. v. Cimmings, 16 U. C. Q. B. 15; R. v. McLaugh-

lin, 3 Allen, (N. B.), 159.

APPLICATION OF THE ACT, ETC.

9§3. The provisions of this Act extend to and are in force in the North-

West Territories and the district of Keewatin except in so far as they are

inconsistent with the provisions of the Sorthb- iest Territories Act or Thle

Keewcatoi Act and the amendnents thereto.

2. Nothing in this Ast shall affect any of the laws relating to the govern-

ment of Her Majesty's land or naval forces.

3. Nothing herein contained shall affect the Acts and parts of Acts in the

appendix to this Act. And in construing such parts reference may*v be had to

the repealed portions of the Acts of wvhich respectively they fornm parts, as

weil as to any sections of this Act which have bee-n substituted therefç r, or

which deal with like matters.

This s-s. 3 and the appendix, taken togother, are not

alwavs in accord with s. 981 arrd sched. 2. The latter one,
for instance, repeais the whole of c. 157 of the Revised

Statutes. The former enacts that one sub-section of it is

981



in fôrce. (This has since been remedied by the Aneudment
Act of 1893). Two sections of c. 158, and two of c. 163 are
left unrepealed by sched. 2, but are not to be found in the
appendix, thouglh it is headed " Acts and parts of Acts
which are not affected by this A.ct." Seven sections of
c. 167 are left unrepealed by sched. 2, but six only could
find place in the appendix. One sub-section of c. 173 is left
unrepealed by sched. 2, but there is no trace of it in the
appendix. To compensate for it it would seen only three
sections of 51 V. c. 41, are left unrepealed by sched. 2, whilst
five sections of it are in the appendix. One section out of

thirteen of 53 V. c. 37, left unrepealed by sched. 2 is not
in the appendix. It clearly was erroneously left unire-
pealed, but this one error added to the other ones shows
vith what carelessness the whole work lias been doue.

Then the Act respecting the postal service is given as
c. 36 of the Revised Statutes, instead of c. 35 ; s. 86, anid
others of that Act have been left unrepealed whilst otlîcr

penal sections have been repealed. S. 6 of 53 V. c. 37 is
left unrepealed, thougl re-enacted by s. 177 of the code.
Ss. 5, 6, 13, 14, & 15 of c. 151 11. S. C. are left unrepeale.1
thouglh re-enacted in ss. 117 & 118. S. 101 of c. 5)
R. S. C., is also left unrepealed, thougli re-enacted iii

s. 116. S. 102, e. 8, R. S. C., is left unrepealed, thougli
re-enacted in ss. 329 and 503. S. 1 of c. 152, R. S. C., is
left unrepealed though re-enacted by and clashing with
s. 113. -S. 3 of c. 141, R. S. C. was left as unrepealed, but
it had been repealed in 1890 by 53 V. c. 37, s. 41. Tie

Canada Evidence Act of 1893 has since repealed the whole
of that c. 141.

PILOCE DURE.
[Sec. 

983
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SCHEDULE ONE.

FORMS.

See under the various sections to which the forms

respectively apply.

SCHEDULE TWO.

ACTS REPEALED.

ACTs T.r5 ExTENT OF

REPEALED.. REPEAL.

CSL. C. c.10 lAu Act respecting seditions and unl:twful Associa-
tions and oaths. Secs 1, 2, 3 & 4.

R S. C. c. id An Act re'spe'scting the Customs. Sec. 213.
34An Act rspetin. th. ilni Ie.vnue. Secs. 98 & 9n.

36IAn Act respecting the Potail Servi e. Secs. 79 to 81. 83, 84,
;8, 90, 91, 96, 103,
107. 110 & 111.

38An Act respectinig <Governs 'nt R:, ilcways Sec. 62.
41 An Act respectinig the Militia :ild Defene of

Cancada. Sec. 109.
43An Act r. speeting Indians Sees. 1G (ss. 2)& 111.
65 An Act rt specting Immiigr-atio n and Inmsicr ints. Sec 37.

. 8i An Act réspecting Wrek ks, ('asiu-tties and Salvage Secs. 3 to 37.

" 141 An A. respecting Extra-judicialothtis 1s. t & 2.
t 145An Act respectin-g Accessories. Tie whle' Act.

145 As Act res7ecting Treason and other oiTencessagainst The wiole xct, ex-
the Queen's acthority. cept secs. 6 t 7.

. 147 An Act respecting Riots, scnlaswful ass..!cmblies andct
brceahes of tlh peaee The whole Aet.

c 14 An .Act respecting the improp.-r uss of fireîcasms and Ti- whk4lc- Aet, .ex-

iher we:tpons. s') See. 7.
c 1 4 Asn Act respecting the seizarce of acms ke.pt for can- Tie whole \et, ex-

gerous purposes. eept secs. 5 & 7.
" 5sAs Act re'sectsing Explisive Sabstances Tie wiole Aet.
1.-2<Anc Act repetin- the preserve.tion of peace at Tice whole Act, ex-

Pulisi.: Meetings.i. eept s'es 1, 2 & 3.
153 Atn Att rescg Prie-fighting. Ti'sei- whole Act. ex-

cept secs 0, 7 & 10.
154'An Act respecting Perjury. Tie sliole Aci, ex-

cs'pt sec. 4.
S 155 Ais Act respecting Escapes and lsesues. The- s'iole Art.

" .15 Anc Act respeetuuir o' fnsces against Vleiin. T ile tct.
" 157 Anc Act ce.sectin-' oncss against Pusblic Moccls Tics siole t, es-

ccssd Public Colssi . luce. cept sec. 4, u-
sq'c. 4 mac amended
in 183à.

158 Ant Act tesp2cting G :sninsg houses. Tice wholt' .Act, ex-

cp: sets. 5 ct 10.
159 An Act r 'spectinag Lotteries Bettisg..and Pool-

sellinsg. T'se swiole .ct.
1s) Anc Act respectingr G.msing ins piulic conveyances The whole .'.et.
" 01An Act respecting, oiEnices relai;icg to the L.faa of

Marriage. TIe who'l' -. ct.
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ACTS REPEALED-Countiwed.

ACTS TITLE. EXTENT OF
REPEALED. REPEAL.

R. S. C. c. 162 An Act respecting offences against the Person. The whole Act.
c 163 An Act respecting Libel. The whole Act, ex-

1cept secs. 6 & 7.
c 164 An Act respecting Larceny and similar offences. The iole Act,
c 165 An Act respsecting Forgery. Tie whote Art.
d 167 An Act respecting offences relating to the Coin. The whole Act, ex-

cept secs. 26 & 29
to 34 inclusive.

c .168 An Act respecting malicious injuries to Property. The whole Act
d 169 An Act respecting offences relating to the ArmyThe whole Act, ex-

and Navy cept sec. 9.
c 171 An Act respecting the protection of Property of Sea-

men in the Navy. . The whole Act.
c 172 An Act respecting Cruelty to Animals. The whole Act, ex-

cept sec. 7.
ci 173 An Act respecting Tirea-s, Intimidation and other The whole Act, ex-

offences. cept sec. 12 (s-s. 5).

ci 174 An Act respecting Procedure in Criinal Cases. iThe whole Act.
176 An Act respecting the summary administration of

Criminal Justice. Tie whole Act.
177 An Act respecting Juvenile Oftenders. The whole Act.
178 An Act respecting summary proceedings before

1 Justices of the Peace. The wiole Act.
179 Au Act respecting Recognizances. The whole Act.

d 180 An Act respecting Fines and Forfeitures. The whole Act.
181 An Act respecting Punishments, Pardons and the

Connnutation of Sentences. iThe whole Act.
185 An Act respecting Actions against persons admin-

istering the Criminal Law. The whole Act.
50-51 V. c. 33 An Act to amend the Indian Act. S c. Il

cc 45!An Act respecting Public Stores. Thse whiole Act.
i 46 An Act respecting the econveyance of liquors on

board Her Majesty's Siips in Canadian Waters.Tie whole Act.
ci 48 An Act to amend the Act respecting ofTences against

1 Public Mloras and Publie Convenience. iThe whole Act.
5 49 An Act to amend the Revised Statutes, Chapter one

hundred and seventy-three, respecting Threats,
Intimidation and other offences. The whole Act.

50 An Act to anend the Law respecting Procedure in
Criminal tases. Tie wiole Act.

51 V. c. 29 An Act respecting Railways Sec. 297.
« 40 An Act respecting the advertising of Counterfeit

Money. Tie whole Act.
41 An Act to amend the law relating to Fraudulentl

Marks on Merchandise. The whole Act, et
cept secs. 15, 16,

42 An Act respecting gaming in Stocks and Merchan-1, 22&2.
dise. iThe wole Act.

43 An Act further to amend the Law respecting Pro-
cedure in Criminal Cases. Tihe whole Act.

44 An Act further to amend The Criminal .Proce-
dure Act. The wvhole Act.

45 An Act to amend Chapter one hundred and seventy-1
eigit of the Ravised Statutes of Canada: The
Summary Convictions Act The whle Act.

47 An Act to amend the Revised Statutes of Canada,
Chapter ane hundred and eigity-one, respecting
Pusnishmesnts, Pardons and the Commutation of
Sentences The wiole Act.

52 V. c. 22 An Act to anend the Revised Statutes, Chapter
1 sevensty-ssven, respecting the safety of Ships. Sec. 3.

25 An Act to amend the Revised Statutes respecting the
1 North-west Mounted Police Force. Sec. 4.

40'An Act respecting Rules of Court in relation to
Criminal Matters. iThe wlhole Act.



SCHEDULE TWO. 985

ACTS REPEALED- -'ontin led.

ACTS TITLE. EXTENT OF

REPEALED. REPEAL.

5V Y. c. 41 An Act for the prevention and suppression of Com-
binations formed in restraint of Trai. The whole Act, ex-

cerit secs. 4 &5
4 42 An Act respecting Corrupt Practices in Municipal

Affairs. The whole Act.
t 44 An Act to permit the conditional release of first

offenders in certain cases. The whole Act.
45 An Act to amend The Sunmmary ConvictionS

Act, Chapter one liundied and esetty-eight ofi'
the Revised Statutes, and the Act amending the
same. The whole Act.

46 An Act to amietd The Suninary Trials Act. The wholo Act.
t 47 An Act to inake further provision respecting the

Speedy Trial of certain Indictable Offences. The whole Act.
53 V. c. 10 Au Act to prevent the disclositre of official doru-

ments and information. The whole Act.
31 An Act respecting Banks ant anking. Sec. 63.
37 An Act further to amend the Criminal Law. The wlole Act, ex-

cetpt secs. 1, 2, 6,
32, to end

38 An Act to amend the Ptahlic Stores Act. • The whol Act.
54-55 V. c. 23 An Act respecting Frads uponî the iovernint. Tie whole Act.
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APPENDIX.
ACTS AND PARTS OF. ACTS WHICH ARE NOT

AFFECTED BY THIS ACT.

R. S. C. CHAPTER 50.

An Act respecting the North-west TerritorieC

101. In this section-

(a) The expression "iniproved arm" means and includes all

arris except smooth bore shot guns;

(b) The expression "aimunition" neans fixed atmmunition or

ball cartridge.

2. Every person who, in the territories,-

(a) Without the pernussion. n wrihng (the proof of whici shall

be on him) of the Lieutenant-Governor, or of a commissioner

appointed by hini to give suc'permission, has in his possession or

sells, exchangcs, trades, barters or gives to, or with any person, any

improved armi or animunition, or-

(b) Having such permission, sells, exchanes, trades, barters or

gives any such arin or amnmunition to any person not lawfully author.

ized to possess thë sanie,-

Shall, on suintry conviction before a judge of the Supreme

Court or two justices of the peace, be liable to a penalty not exceeh-

mng two bundred dollars, or to imprisonnient for any tern not exceed-

iug six mîonths, or te both.

3. All arins and amniunition which are in the possession of any

person, or which are sold, excbanged, traded, bartered or given to or

with any person in viol ition of this section, shall be forfeited to the

Crown, and may be seized by any constable or other peace officer;

and any judge of the Supreme Court or justice of the peace may issue

a search warrant to search for and seize the same, as in the case of

stolen goods.

4. The Governsor in Council nav, from time to tiuse, nake regua-

tions respectng,--

(a) The· granting of pernission to sell, exchange, trade, barter,

give or possess arms o1- ammnition ;

(b) The tees to be taken ini respect thereof;



(c) The returns to be made respecting permissions granted;

and-

(d) The disposition to be made of forfeited arms and ammuni-

tion.

5. The provisions of this section respecting the possession of

arms and amnunition shall)not apply to any officer or man of Her

Majesty's forces, of the Militia force. or of the North-west Mounted

Police force.

6. The Governor in Council mnay, fron tine to time, declare

by proclamation that upon and after a day therein named this section

shall be in- force in the territories, or in any place or places therein in

suclh proclamation designated ; and upon and after such day but not

before the provisions of this section shall take effect and be in force

accordingly.

7. The Governor in Council may, in like manner, fron time to

timne, cleclare this section to be no longer in force in any sucb place or

places, and may again, from time to time, declare it to be in force

therein.

S. A'.! cairts, judges and justices of the peace shall take judicial

notice of anv such proclamation.

R.S. C. CIAPTER 146.

An Act respecting Treison and other Offences against

the Quees Authority.

G. If any person, Jeing a citizen or subject of any foreign state

or country at peace witlh ler Majesty, is or continues in arms against

ler Majesty, within Canada, or commits any act of hostility thierein,
or enters Canada with design or iptent to levy war againsi Her

Majesty, or to commit any felony therein, for which any person

would, in Canada, be liable to suiffer death, the Governor Generalrmay

order the assembling of a militia general court-martial for the trial of

such person, under T/s Mfi/i//l Act; and upon bcing found guilty by
such court-martial of offending against the provisions of this section,

such person shall be sentenced by suc court-martial to suffer death,

or such other punishment as the court awards.

7. Every subject of Her Majesty, within Canada, who levies war
against Her Majesty, in conpany with anyof the subjects or citizens

of ansy foreign state or country then at peacel with Her Majesty, or
enters Canada in company with any such subjects or citiîens with
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intent to levy war on Her Majesty, or to commit any such act of

felony as aforesaid, or who, vith the design or intent to aid and assist,
joins himself to any person or persons whomsoever, whether subjects

or aliens, who have entered Canada with design or intent to levy war

on Her Majesty, or to commit any such felony within the same, may

be tried and punished by a msilitia court-martial, in the same manner

as any citizen or subject of a fore;gn state or country at peace with

Her Majesty nay be tried and punished under the next preceding

section.

R. S. C. CHAPTER 148.

An Act respecting the improper use of Firearms and

other Weapons.

7. The court or justice before whom any person is convicted of

any offence against the provisions of the preceding sections, shall

imspound the weapon for carrying which such person is convicted, and

if the weapon is not a pistol, shall cause it to be destroyed; and if the

weapon is a pistol, the court or justice shall cause it to be handed over

to the corporation of the municipality in which the conviction takes

place, for the public uses of such corporation.

2. If the conviction takes place wlere there is no raunicipality,
the pistoLtshall be handed over to the Lieutenant-Governor of the

province in which the conviction takes place, for the public uses thereof

in connection with the administration of justice therein.

R.S. C. CHAPTER r49.

An Act respecting the Seizure of Armiss kept for danger-

ous puirposes.

5. All justices of the peace in and for any district county, city,

town or place, in Canada, shall have concurrent jurisdiction as justices

of the peace, wvith the justices of any other district, county, city, towcn

or place, in all cases vith respect to the carrying into execution the

provisions of this Act, and with respect to all matters and things
relating to the preservation of the pubEc peace under this Act, as

fully and effectually as if each of such justices was in the commission

of the peace, or was etr officio a justice of the peace for each of such

districts, counties, cities, towns or places.
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7. The Governor in Council may, from time to time, by procla-

mation, suspend the operation of this Act in any province of Canada

or in any particular district, county or locality specified in the procla-

nation ; and from and after the period specifled in any such procla.

niation, the powers given by this Act shall be suspended in. such

province, district, county or locality ; but nothing herein contained

shall prevent the Governor in Council from again declaring, by

proclamation, that any such province, district, county or locality shall

be again subjeét to this Act and the powers hereby given, and upon

such proclamation this Act shall be revived and in force accordingly.

R. S. C. CHAPTER 151.

An Act respecting the Preservation of Peace in the

vicinity of Public Works.

INTERPRETATION.

1. In this Act, unless the context otherwise requires,-

(a) The expression "this Act" means such section or sections

thereof, as are in force, by virtue of anv proclamation, in the place or

places with reference to which the Act is to be construed and

applied ;

(b) The expression " commissioner" means a commissioner

under this Act ;

(c) The expression " weapon" includes any gun or other firearm,
or air-gun or any part thereof, or any sword, sword-blade, bayonet,
pike, pike-head, spear, spear-head, dirk, dagger, or other instrument

intended for cutting or stabbing, or any steel or metal knuckles or

other deadly or dangerous iveapon, and any instrument or thing

intended to be used as a weapon, and all ammunition which may be

used with or for any weapon ;

(d) The expression "intoxicating liquor" means and includes

any alcoholic, spirituous, vinous, fermented or other intoxicating

liquor, or any mixed liquor, a part of which is spirituous or vinous,
fermented or otherwise intoxicating

(e) The expression "district county or place," includes any

division of any province for the purposes of the administration of

justice in the matter to which the context relates ;

(f) The expression " public work" means and includes any rail-

way, canal, road, bridge or other work of any kind, and any mining

989APPENDIX.



990 APPENDIX.

operation constructed or carried on by the Government of Canada, or

of any province of Canada, or by any municipal corporation, or by

any incorporated company, or by private enterprise.

PROCLAMATION.

2. The Governor in Council may, as often as occasion requires,

declare, by proclamation, that upon and after a day therein named,
this Act, or any section or sections thereof, shall be in force in any

place or places in Canada in such proclamation designated, within the

limnits or in the vicinity whereof any public work is in course of con-

struction, or in such places as are in the vicinity of any public work-,

within which hc deems it necessary that this Act, or any section or

sections thereof, should be in force, and this Act. or any such section

or sections thereof, shall, upon and after the day named in such

proclamation, take effect within the places designated therein.

2. The Governor in Council may, in like manner, from time to

time, declare this Act, or any section or sections thereof, to be no

longer in force in any such place or places,-and imay again, fron

time to time, declare this Act, or any section or sections thereof, to be

in force therein.

3. No such proclamation sh-all have effect within the limits of

any city.

4. All courts, magistrates and justices of the peace shall take

judicial notice of every such proclamation.

WEAPONS.

3. On or before the day named in such proélamation, every

person employed on or about any public work, to which the saine

relates, shall bring and deliver up, to some commissioner or officer

appointed for the purposes of tLis Act, cvery weapon in his possession,

and shall obtain from such commissioner or officer a receipt for the

s-une.

4. Every weapon found in the possession of any person employed,

as aforesaid, after the day naimed in any proclamation and within the

limits designated in such proclamation, may be seized by any justice

of the peace, commissioner, constable or other peace. officer,-and

shall be forfeited to the use of her Majesty.

5. Every one employed upon or about any public work, within

the place or places in which this Act is then in force, who, upon or

after the day named in such proclamation, keeps or has in his

possession or under his care or control, within any such place, any



weapon, shall incur a penalty not exceeding four dollars and not less

than two dollars for every such weapon found in his possession.

Section 117 of the code.

6. Every one who, for the purpose of clefeating this Act, receives

or conceals, or aids n receivimg or concealing, or procures to. be

received or concealed, within any place in which this Act is at ilie

time in force, any weapon belonging to or in the custody·ofany person

emiployed on or about any pullic work, shall incur a penalty not

exceeding one hundred dollars and not less than forty dollars, and a

noiety of such penalty shall belong to the informer and the other

moiety to Her Majesty, for the public uses of Canada.

Section 117 of the code.

7. Any coimmissioner or justice of the peace, constable or peace

officer, or any person acting under a warrant, in aid of any constable

or peace offñcer, may arrest and detain any- person eiployed on any

public work, found carrying any weapon, within any place in hich

this Act is, at the time, in force; at such time and in such manner as,
in the judgment of such conimissioner, justice of the peace, constable

or peace officer, or·person acting'under a warrant, affords just cause

of suspicion that it-is carried for purposes dangerous to the public

peace ; and every one so employed, who so carries any stich weapon,

is guilty of a misdemeanour, -and the justice of the peace or com-

nmissioner arresting such person, or before whom lie is brouglt under

such a warrant, nay commit him for trial for a misdeineanour, tunless

he, gives- sufficient bail for his appearance at the next term or sitting

ôf the.court before which the offence cao he tried, to answer to any

indictnent to be then preferred against hiin.

S. Any commissioner appointed under this Act, or any justice of

the peace having authority within the place in which this Act is at the

time-in force, upon the oath of a credible witness that lie believes that

any weapon is in the pasession of any person or in any house or

place contrary to the proxisions of this Act, may issue bis warrant to

any constable or peace officer to search for and seize the same,-and

he, or any person in his'aid, may search for and seize the saine in the

possession of any person, or in any such house or place.

9. Ifadmission to any suich house or place is refused after demand

such constable or peace officer, and any person in his aid, inay enter

the saine by force, by day or by night, and seize any such weapon

and deliver it to such commissioner; and- unless ile person iii whîose

possession or in whose house or premises the saine is found, within

four dâys next after the seizure, proves to the satisfaction of such com-
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missioner or justice of the peace that the weapon so seized was not in

his possession nor in his house nor place contrary to the meaning of

this Act, such weapon shall be forfeited to the use of Her Majesty.

10. All weapons declared forfeited under this Act shall be sold

or destroyed under the direction of the commissioner by whom or by

whose authority the saine are seized, and the proceeds of such sale,
after deducting necessary expenses, shall be received by such com.

missioner and paid over by him to the Minister of Finance and

Receiver-General, for the public uses of Canada.

11. Whenever this Act ceases to be in force within the place
where any weapon bas been delivered and detained in pursuance
thereof, or whienever the owner or person lawfully entitled to any such

weapon satisfies the cominissioner that lie is about to reinove iimme-

diately fron the limits wvithin which this Act is at the time in force,
the commissioner nay deliver up to the owner or person authorized

to receive the saine, any such weapon, on production of the receipt

given for it.

12. Every commissioner under this Act shall make a monthlv

return to the Secretary of State of all weapons delivered to him, and

by him detained under this Act.

INTOXICATING LIQUOR.

83. Upon and after the day named in such proclamation and

during such period as such proclamation remains in force, no person

shall, at any place within the limits specified in such proclamation,

sell, barter or, directly or indirectly, for :ny matter, thing, profit or

reward, exchange, supply or dispose of, any intoxicating liquor; nor

expose, keep or have in possession any intoxicating liquor intended to

be dealt with in any such wvay.

2. The provisions of this section shall not extend to any person

selling intoxicating liquor by wholesale, and not retailing the saine, if

such person is a licensed distiller or brewer.

14. Every one who. by hiniself, his clerk, servant, agent or other

person, violates any of the provisions of the next preceding section, is
guilty of an offence against this Act, and, on a first conviction, shallbe

liable to a penalty of forty dollars and costs, and, in default of pay-

ment, to imprisonnient for a terni not exceeding thîree months,-and

on every subsequent conviction, to the said penalty and the said

imprisoninent in defauilt of payment, and also to further imprisonnient

for a term not exceeding six months.

. Section 118 of the code adds, with or without hard
labour.



15. Every clerk, servant, agent or other person who, being in

the employment of, or on the premises of another person, violates or

assists in violating any of the provisions of the thirteenth section of

this Act, for the person in whose employment or on whose premises he

is, shall be equally guilty with the principal offender, and shall be

liable to the penalties mentioned in the next preceding section.

16. If any person makes oath or affirmation before any commis-
sioner or justice of the peace, that he has reason to believe, and. does
believe that any intoxicating liquor with respect to which a violation
of the provisions of the thirteenth section of this Act has been com-
nitted or is intended to be committed is, within the limits specified in,
any proclamation by which this Act has been proclaimed to be in-
force, on board of any steamboat,. vessel, boat, canoe, raft or other
craft, or in or about any building or premises, or in any carriage,
vehicle or other conveyance, or at any place, the commissioner or jus-
tice of the peace shall issue a search warrant to any sheriff, police
officer, constable or bailiff who shall forthwith -proceed to search the
steamboat, vessel, boat, canoe, raft, other craft, building, premises,
carriage, vehicle, conveyance or place described in such search war-
rant; and if any intoxicating liquor is found therein or thereon the
person executin'g such. search warrant shall seize the intoxicating
liquor and the barrels, casks, jars, bottles or other packages in which
it is contained and shall keep it and them secure until final action is
had thereon.

2. No dwelling-house in whih, or in part of which:or on the
premises whereof, a shop or a bar is not kept, shall be searched,
unless the .said informant also makes oath or affirmation that some
offence in violation of the provisions of the thirteenth section of this
Act has been committed therein or therefrom within one month next
preceding the time of making his said information for a search wa.r-
rant.

3. The. owner, keeper or person in possession of the intoxicating
liquor so seized, if he is known to the officer seizing the same, shall be
summoned forthwith by the commissioner or justice of the peace who
issued the search warrant to appear before such commissioner or jus-
tice of the peace ; and if he fails so to appear, qr if it appears to the
satisfaction .of- such commissioner or justice of the peace that a vio-
lation of the provisions of the thirteenth section of this Act has
been committed or is intended to be committed, with respect to such
aintoxicating liquor, it shall be declared forfeited, with any package in
which it.is contained, and shall be destroyed by authority of the writ-
ten order to that effect of such commissioner or justice, and in his pre-
sence or in the presence -of some person appointed by him to witness.

COia. Law-63
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the destruction thereof ; and the commissioner or justice or the person
so appointed by him,. and the officer by whom the said intoxicating
liquor has been destroyed, shall jointly attest, in writing-upon the back
of the said order, the fact that it bas been destroyed.

4. The owner, keeper or person in possession of any intoxicating
liquor seized and forfeited under the provisions of this section may be
convicted of an offence against the thirteenth section of this Act with-
out any further information laid or trial had, and shall be fiable to the
penalties mentioned in the fourteenth section of' this Act.

17. If the owner, keeper or possessor of intoxicating liquor

-seizéd under ·the next preceding section is unknown to the officer

seizing the sanie, it shall not be condemned and destroyed until the

fact of such seizure, with the number and description of the packages,

as near as may be, has been advertised for two weeks, by posting up

a written or a printed notice and description thereof, in at least three

public places of the place where it was seized.

2. If it is proved within such two weeks, to the satisfaction of the

commissioner or justice by whose authority such intoxicating liquor

was seized, that with respect to such intoxicating liquor no violation

of the provisions of the thirteenth section of this Act bas been con

mitted or is intended to be committed, it shall not be destroyed, but

shall be delivered to the owner, vho shall give his receipt therefor in

writing upon the back'of the search warrant, which shall be returned

to the commissioner or justice who issued the same; but if, after such

advertisement as aforesaid, it appears to such commissioner or justice

that a violation of the provisions of the'thirteenth section of this Act

has been committed or is intended to be committed, then such intox.

icating liquor, with any package in which it is contained, shall be for-

feited and destroyed, according to the provisions of the next preced.

ing section.

18. Any payment or compensation, whether in money or securi-

ties for money, labour or property of any kind, for intoxicating liquor,

sold, bartered, exchanged, supplied or disposed of, contrary, to the

provisions of the thirteenth section of this Act, shall be held to have

been criminally received without consideration, and against la'ç
equity and good conscience, and the amount or value thereof may be

recovered from the receiver by the person making, paying or furnish-

ing such payment or compensation ; and all salestransfers, convey•

ances, liens and securities of every kind, which either in whole or

in part have been made or given for or on account of intoxicting

liquor sold, bartered, exchanged, supplied, or disposed of contraryto

the provisions of the thirteenth section of this Act, shall be void
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against all persons, and no right shall be acquired thereby; and no

action of any kind shall be maintained, either in whole or in part, for

or on account of intoxicating liquor sold, bàrtered, exchanged, sup-

plied or disposed of, contrary to the provisions of the said section.

19. In any prosecution under this Act for any offence with

respect to intoxicating liquor, it shall not be necessary that any wit-

ness should depose directly to the precise description of the liquor

with respect to which the offence has been committed, or to the precise

consideration therefor, or to the fact of the offence having been com-

mitted with his participation or to his own personal and certain know-

ledge ; but the commissioner or justice of the peace trying the case,

so soon as it appears to him that the circumstances in evidence

sufficiently establish the offence complained of, shall put the defend-

ant on his defence, and in default of such evidence being rebutted,

shall convict the defendant accordingly.

GENERAL PROVISIONS.

20. Any commissioner or justice of the peace may hear and

determine, in a summary manner, any case arising vithin his juris-

diction under this Act; and every person making complaint against

any other person for violating this Act, or any provision thereof,

before such commissioner or justice, may be admitted as a witness ;

and the commissioner or justice of the peace before whon the exam-

ination or trial is had, may, if he thinks there was probable cause for

the prosecution, order that the defendant shall not recover. costs,

although the prosecution fails.

21. All the' provisions of every law respecting the duties of

justices of the peace in relation to sumnary convictions and orders,

and to appeals from such convictions, and for the protection of justices

of the peace when acting as such, or to facilitate proceedings by or

before them in matters relating to summary convictions and orders,

shall, in so far as they are not inconsistent with this Act, apply to

every commissioner or justice of the peace mentioned in this Act or

empowered to try offenders aigainst this Act'; and every such com-

missioner shall be deenied a justice of the 'peace within the meaning

of any such law, whether he is or is not a justice of the peace for

other purposes.

22. On the trial of any proceeding, natter or question under

this Act, the person opposing or defending, and the wife or husband

of such person, shall be competent to give evidence.

23. No action or other proceeding, warrant judgment, order or

other instrument or writing, authorized by this Act or necessary to
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carry out its provisions, shall be held void or be allowed to fail for
defect of form.

21. Every action brought against any commissioner or justice of
the peace, constable, peace officer or other person, for anything done
in pursuance of this Act, shall be commenced within six months next
after the alleged cause of action arises ; and the venue shâli be laid or
the action instituted in the district or county or place where the cause
of action arose ; and the defendant may plead the general issue and
give this Act and the special matter in evidence ; and if such action
is brought after the time limited, or the venue is laid or the action
brought in any other district, county or place than as above prescribed,
the judgment or verdict shall be giten for the defendant ; and in such
case, or if 'the judgment or verdict is given for the defendant on the
merits, or if the plaintiff becomes nonsuited or discontinues after
appearance is entered, or has judgment rendered against him on de.
murrer, the defendant shall be entitled to recover double costs.

R .S. C. CHAPTER 152.

An Act respecting the Preservation of Peace at Publie

Meetings.

1. Any justice of the peace within whose jurisdiction any public
meeting is appointed to be held, may demand, have and take of
and from any person attending such meeting, or on his way to
attend the saine, any offensive weapon, such as firearms, swords,
staves, bludgeons, or the like, with which any such person is so armed,
or which any such person has in his possession ; and every such person
who, upon such demand, declines or refuses to deliver up, peaceably
and quietly, to such justice of the peace, any such offensive weapon
as aforesaid, is guilty of a misdemeanour, and such justice may there-
upon record the refusal of such person to deliver up such weapon, and
adjudge him to pay a penalty not exceeding eight dollars,-which
penalty shall be levied in like manner as penalties are levied under
the Act respecting summnaryprocecdings before Justices of the Peace, or
such person may be proceeded against by indictment or information,
as in other cases of misdemeanour; but such conviction shall no
interfere with the power of such justice, or any other justice of the
peace, to take such weapon, or cause the same to be taken from such
person, without his consent and against his will, by such force as i

necessary for that purpose.
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2. Upon reasonable request to any justice of the peace, to whom

any such weapon bas been peaceably and quietly delivered as afore-

said, made on the day next after the meeting has finally dispersed,
and not before, such weapon shall, if of the value of one dollar or

upwards be returned by such justice of the peace to the person from

whom the same was received.

3. No such justice of the peace shall be held liable to return

any such weapon, or make good the value thereof, if the same, by

unavoidable accident, bas been actually destroyed or lost out of the

possession of such justice without his wilful default.

R. S.C. CHAPTER î5.

An Act respecting Prize-fighting.

è. If, at any time thé sheriff of any county, place or district in

Canada, any chief of police, any police oficer, or any constable, or

other peace officer, has reason to believe that any person within his

bailiwick or jurisdiction is about to engage as principal in any prize-

fight within Canada, lie shall forthwith arrest such person and take

him before some person having authority to try offences against this

Act, and shall forthwith make complaint in that behalf, upon oath,
before such person; and thereupon such person shall inquire into the

charge, and if he is satisfied that the person so brought before him

was, at the time of his arrest, about to erigage as a principal in a prize-

fight, he shall require the accused to enter into a recognizance, with

suficient sureties, in a sum not exceeding five thousand dollars and

not less than one thousand dollars, conditioned that the accused will

not engage in any such fight within one year from and after the date

of such arrest ; and in default of such recognizance, the person before

whom the accused has been brought shall commit the accused to the

gaol of the county, district or city within which such inquiry takes

place, or if there is no common gaol there, then to the common gaol

which is nearest to the place where such inquiry is had, there to

remain until he gives such recognizance with such sureties.

7. If any sheriff bas reason to believe that a prize-figbt is taking

place orfs about to take place within his jurisdiction as such sheriff,

or that any persons are about to come into Canada at a point within

his jurisdiction, from any place outside of Canada, with intent to

engage in, or to be concerned in, or to attend any prize-fight within

Canada, he shall forthwith summon a force of the inhabitants of his

district or county suflicient for the purpose of suppressing and pre-



venting such fight,-and he shall, with their aid, suppress and, preven:

the same, and arrest all persons present thereat, or who corne into

Canada as afores-tid, and shall take them before some peison having

authority to try offences against this Act, to be dealt with accqrding to

law, and fined or imprisoned, or both, or compelled to enter into

recognizances with sureties, as hereinbefore provided, according to

the nature of the case.

10. Every judge of a superior court or of a county court, judge

of the sessions of the peace, stipendiary magistrate, police magistrate.

and commissioner of police of Canada, shall, within the linits of his

jurisdiction as such judge, magistrate or commissioner, have all the

powers of a justice of the peace with respect to offences against this

Act.

R.S. C. CHAPTER 154.

An Act respecting Perjury.

See P. 98 ante.

R.S. C. CHAPTER 157.

An Act respecting Offences against Public Morals and

Publie Convenience.

(4) If provision is made therefor by the laws of the province In

which the conviction takes place, any such loose, idle or disorderly

person may, instead of being conmitted to the common gaol or other

public prison, be conmitted to any house of industry or correction,

alms house, work house or reforrnatory prison.

R. S. C. CHAPTER 167.

An Act respecting Offences relating to the Coin.

29. Any two or more justices of the peace, on the oath of a
credible person, that any copper or brass coin has been unlawfully
manufactured or imported, shall cause the same to be seized and

detained, and shall summon the person in whose possession the same

is found, to appear before them ; and if it appears to their satisfaction,
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on the oath of a credible witness, other than the informer, that such

copper or brass coin has been manufactured or imported in violation

of this Act, such justice shall declare the same forfeited, and shall

place the same in safe keeping to await the disposal of the Governor

General, for the public uses of Canada.

30. If it appears, to the satisfaction of such justices, that the

person in whose possession such copper or brass coin was founds

knew the same to have been so unlawfully manufactured or imported,
they may condemn him to pay the penalty aforesaid with costs, and

may cause him to be imprisoned for a term not exceeding two months,
if such penalty and costs are not forthwith paid.

31. If it appears, to the satisfaction of such justices, that the

person in whose possession such copper or brass coin was found was

not aware of it having been so unlawfully manufactured or imported,
the penalty may, on the oath of any one credible witness, other than

the plaintiff, be recovered, from the owner thereof, by any person who

sues for the same in any court of competent jurisdiction.

32. Any officer of Her Majesty's customs may seize any copper

or brass coin imported or attempted to be imported into Canada in

violation of this Act, and may detain the same as forfeited, to await

the disposal of the Governor'General, for the public uses of Canada.

33. Every one who utters, tenders or offers in payment any-

copper or brass coin, other than current copper coin, shall forfeit.

double the nominal value thereof.

i Such penalty may be recovered, with costs, in a sunimary

manner,,on the oath of one credible witness, other than the informer,.
before any justice of the peace, who, if such penalty and costs are not

forthwith paid, may enuse the offender to be imprisoned for a term

not exceeding eight days.

34. A moiety of any of the penalties imposed by any of the five

sections next preceding, but not the copper or brass coins forfeited

under the provisions thereof, shall belong to the informer or peon

who ~sues for the same, and the other moiety shall belong to Her

Majesty, for the public uses of Canada.

R.S.C. CHAPTER 169.

An Act respecting Offences relating to the Army and Navy.

9. One moiety of the amount of any penalty recovered under
any of the preceding sections shall be paid over to the prosecutor or
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person by whose means the offender has been convicted, and the other

noiety shall belong to the Crown.

R.S.C. CHAPTER 172.

An Act respecting Cruelty to Animals.

7. Every pecuniary penalty recovered with respect to any such
offence shall be applied in the following manner, that is to say : one
moiety thereof to the corporation of the city, town, village, tow'nship,
parish, or place in which the offence was committed, and the other
moiety, with full costs, to the person who informed and prosecuted
for the sanie, or to such other person as to the justices of the peace
seens proper.

51 VICT. CHAPTER 41.

An Act to amxend the Law relagmng to Fraudulent Marks on

Merchandise.

1. Any gobds or things forfeited under any provision of this
Act, nay be destroyed or otherwise disposed of in such a manner as
the court, by which the sane are declared forfeited, directs ; and the

court may, out of any proceeds realized by the disposition of such

goods (:al trade marks apd trade descriptions being first obliterated),
award to any innocent pairty any loss lie may have innocently sus-
tained in dealing with such goods.

16. On any prosecution under this Act the -court may order
costs to ue paid to the defendant by the prosecutor, or to the prose-
cutor by the defendant, having regard to the information given by and
the-condùct of the defendant and prosecutor respectively.

18. On the sale or in the contract for the sale of any goods to
which a trade mark or mark or trade description has been applied,

the vendor shal be deemed to warrant that the mark is a genuine

trade mark and not forged or falsely applied, or that the trade de-
scription is not a false trade description within the meaning of this
Act, unless the contrary is expressed in some writing signed by or or.

behalf of the vendor and delivered at the tme of the sale or contraG
to and accepted by the vendee.

1000 APPENDIX.



APPENDIX. 1001.

22. The importation of any goods which, if sold, would be for-

feited under the foregoing provisions of this Act, and of goods

manufactured in any foreign state or country which bear any naine
or trade mark which is or purports to be the name or trade mark of
any manufacturer, dealer or trader in the United Kingdom or in

Canada, is hereby prohibited, unless such name or trade mark is

accompanied by a definite indication of the foreign state or country in
which the goods weie made or produced ; and any person who

imports or attempts to import any such goods shall be liable to a

penalty of not more than five hundred dollars, nor less than two hun-

dred dollars, recoverable on summary conviction, and the goods so

imported or attempted to be imported shall be forfeited and inay be

seized by any officer of the Customs and dealt with in like manner as

any goods or things forfeited'under this Act.

2. Whenever there is on any goods a name which is identical

with or a colourable imitition of the name of a place in the United

Kingdom or in Canada, such name, unless it is accompanied by the

naine of the state or country in which it is situate, shall, unless the

Minister of Customs decides that the attaching of such name is not

calculated to deceive (of which inatter the said Minister shall be the
sole judge) be treated, for the purposes of this section, as if it was the

naine of a place in the United Kingdom or in Canada.

3. The Governor in Council may, whenever. he deems it exped-

ient in the' public interest, -declare that the provisions of the two

sub-sections next precediàrg shall apply to any city or place in any

foreign state or country ; and after the publication in the Canada

Gazet/e of the Order in Council made in that behalf, such provisions

shall apply to such city or place in like manner as they apply to any

place in the United Kingdom or in Canada, and may be enforced

accordingly.

4. The Governor in Council may, from time to time, make regu-
lations, either general or special, respecting the detention and seizure

of goods, the importation of which is prohibited by this section, and

the conditions, if any, to be fulfilled before such detention and seizure,
and nay, by such regulations, determine the information, notices and
security to be given, and the evidence necessary for any of the pur-

poses of this section, and the mode of verfication of such evidénce.

5. The regulations may provide for the reimbursing -by the in-
formant to the Minister of Customs of alL expenses and damages
incurred in respect of any detention made on his information, and of
any proceedings consequent upon such detention.
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6. Such regulations may apply to all goods the importation of

which is prohibited by this section, or different regulations may be

made respecting different classes of such goods or of offences in rela-

tion to such goods.

7. All such regulations shall be published in the Canada Gazetie

and shall have force and effect from the date of such publication.

23. This Act shall be substituted for chapter one hundred anti

sixty-six of the Revised Statutes, respecting the fraudulent marking

of merchandise, which is hereby repealed.

52 VICT. CHAPTER 41.

An Act for the Prevention and Suppression of Combinations

forned in Restraint of Trade.

4. Where an indictment is found against any person for offences

provided against in this Act, the defendant or person accused shall

have the option to be tried before the judge presiding at the court at

which such indictment is found, or the judge presiding at any- subse-

quent sitting of such court, or at any court where the indictnent

cones on for trial, without the intervention of a jury; and in the event

of such option being exercised the proceedings subsequent thereto

shall be regulated, in so far as may be applicable, by T/c Secdy

Trials Act.

5. An appeal shall lie from any conviction under this Act by the

judge without the intervention of ajury to the highest court of appeal

in criminal matters in the province where such conviction shall have

been made, upon all issues of law and fact; and the evidence taken

in the trial shall form part of the record in appeal, and for that pur-

pose the court before which the case is tried shall take note of the

evidence and of all legal objections thereto.

53 VICT. CHAPTER 37.

An Act further to Amend the Criminal Law.

ESCAPES AND RESCUES.

1. Section nine of chàpter one hundred and fifty-five of the

Revised Statutes of Canada, An Act respecting Escapes and Rescues.

is hereby repealed and the following section is substituted therefor:-
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"9. Every one who, being sentenced to imprisonment or deten-

tion in, or being ordered to be detained in, any reformatory prison,
reformatory school, industrial' refuge, industrial home or industrial

school, escapes or attempts to escape therefrom, is guilty of a misde-

meanour, and may be dealt with as follows :-

"The offender may, at any time, be apprehended without warrant

and brought before any- nagistrate, who, upon proof of his identity,-

"(a) In the case of an escape or attempt to escape from a reform-

atory prison or a reformatory school, shall remand him thereto for the

remainder of his original term of imprisonment or detention ; or,-

"(b) In the case of an escape or attempt to escape from an

industrial refuge, industrial home, or industrial school,-

"(s) May remand hini thereto for the renainder of his original

terni of imprisonment or detention ; or,-

"(2) If the officer in charge of such refuge, home or school certi-

fies in writing that the removal of such offender to a place of safer or

stricter imprisonment is desirable, and if the governing body of such

refuge, home or school applies for such removal, and if sufficient

cause therefor is shown to the satisfaction of such magistrate, may

order the offender to be removed to and to be kept imprisoned, for

the remainder of his original term of imprisonment or detention, in

any reformatory prison or reformatory school in which by law such

offender may be imprisoned for a misdemeanour,-and when there is

no such reformatory prison or reforniatory school, may order the

offender to be removed to and to be so kept imprisoned in any other

place of imprisonment to which the offender may be lawfully coin-

mitted

"(c) And in any case mentioned in the preceding paragraphs (a)

and (b) of this sub-section, or if the term of his imprisonment or

detention has expired, the magistrate may, after conviction, sentence

the offender to such additional term of imprisonment or detention, as

the case may be, not exceeding one year, as to such magistrate seems

a proper punishment for the escape or attempt to escape."

2. Every one who, being sentenced to imprisonment or detention

in, or being ordered to be detained in any industrial refuge, industrial

home or industrial school, by reason of incorrigible or vicious conduct,

or with reference to the general discipline of the institution, is beyond

the control of the officer in charge of such institution, is guilty of a

nisdemeanour, and may be dealt with as follows:'-
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(a) The offender may, at any time before the expiration of his

term of imprisonment or detention, be brought without warrant before

any magistrate, and if the officer in charge of such refuge, home or

school certifies in writing that the removal of such offender to a place

of stricter imprisonment is desirable, and if the governing body of

such refuge, home or school applies for such removal, and if sufficient

cause therefor is shown to the satisfaction of such magistrate, he may

order the offender to be removed to and to be kept imprisoned, for the

remainder of his original term of imprisonment or detention, in any

reformatory prison or reformatory school in which by law such offender

may be imprisoned for a misdemeanour; and w'hen there is no such

reformatory prison or school the magistrate may order the offender to

be removed to and to be so kept imprisoned in any other place of

imprisonment to which the offender may be lawfully committed ;

(b) The magistrate may, afttr conviction, sentence the offender to

such additional term of imprisonment, not exceeding one year, as to

such magistrate seems a pr~oper punishment for the incorrigible

conduct of the offender.

PUBLIC AND REFORMATORY PRISONS.

Certified Inclustrial Schools, Ontario.

32. The Governor General, by warrant under his hand, may at

any time in his discretion (the consent of the Provincial Secretary of

Ontario having been first obtained), cause any boy who is imprisoned

in a reformatory or gaol in that province, under sentence for an offence

against a law of Canada, and who is certified by the court, judge or

mragistrate, by whom he was tried to have been, in the opinion of such

court, judge or magistrate, at the time of his trial, of or under the

age of thirteen years, to be transferred for the remainder of his termi

of imprisonment to a certified industrial school in the province.

33. Where, under any law of Canada, any boy is convicted

in Ontario, whether summarily or otherwise, of any offence punishable

by imprisonment, and the court, judge, stipendiary or police magis-

trate by whom he is so convicted is of opinion that such boy does not

exceed the age of thirteen years, such court, judge or magistrate may

sentence such boy to imprisonment in a certified industrial school for

any term not exceeding five years and not less than two years:

Provided, that no boy shall be sentenced to any such school unless

public notice has been given in the Ontario Garzette and has not been

countermanded, that such school is ready to receive and maintair

boys sentenced under laws of the Dominion ; Provided also, that no



such boy shall be detained in any certified industrial school beyond

the age of-seventeen years.

HIlifctx Inldustrial School.

31. Section sixty-one of chapter one hundred and eighty-three

of the Revised Statutes, intituled An Act resbecting Public and

Rfonnatory Prisons, is hereby repealed and the following substituted

therefor :-

"61. Whenever any boy, who is a Protestant and a msinor

apparently under the age of sixteen years, is convicted in Nova

Scotia of any offence for which by law he is liable to imprisonment,

the judge, stipendiary magistrate, justice or justices by whom he is so

convicted may sentence such boy to be detained in the Halifax

Industrial School for any term not exceeding five years, and not less

than two years."

35. Section sixty-two of the said Act is hereby repealed and the

following substituted therefor

"62. No such sentence sall be pronounced unless or until

provision has been made by thé. municipality within which such con-

viction is had, o'ut of its funds, for -the support of boys so sentenced,
at the rate of not less than sixty dollars per annum for each boy."

St. Paitcc's Home, Halifax.

36. Section sixty-five of the said Act is hereby repealed and the

following substituted therefor

"65. Whenever any boy, wvho is a Roman Catholic and appar-

ently under the age of sixteen years, is convicted in Nova Scotia of

any offence for which by law he is liable to imprisonment, the judge,

stipendiary magistrate, justice or justices by whom he is so convicted

nay sentence such boy to be detained in Saint Patrick's Home at

Halifax for any term not exceeding five years, and not less than two

years ; but no such sentence shall be pronounced unless or until

provision has been made by the municipality within which such con.

viction is had, out of its funds, for the support of boys so sentenced

at the rate of not less than sixty dollars per annun for each boy."

37. Section sixty-six of the said Act is hereby repealed and the

following substituted therefor:-
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"66. The superintendent, or head of the said home, may at

any time notify the mayor, warden or other chief magistrate of any

municipality, that no prisoners, beyond those already under sentence

in such home, will be received therein ; and after such notification no

such sentence shall be pronounced in such municipality until notice

has been received by such mayor, warden or chief inagistrate, fron

the said superntendent or head, that prisoners will again be received

in the said home."

38. The six preceding sections shall not, nor shall any of then,
cone into force until the same shall have been proclaimed by the

Governor in Council.

39. The said Act is hereby further amended by adding at the

end thereof the following sections

"PART VI.

"MANITOBA.

"3Manitoba Reforuatory tb Boys.

" 78. If any boy, who, at the time of his trial, appears to the

court to be under the age of sixteen years, is convicted of any offence

for which a sentence of imprisonment for a period of three months or

longer, but less than five years, may be imposed upon an adult con-

victed of the like offence, and the court before which such boy is con-

victed is satisfied that .a due regard for the material and moral welfare

of the boy manifestly1 requires that le should be çommitted to the

Manitoba reformatory for boys, then such court may sentence the

boy to be imprisoned in such reformatory for such term as the court

thinks fit, not being greater than th''term of imprisonment which

could be imposed upon an adult for the like offence, and may further

sentence such boy to be kept in suchi reformatory for an indefinite

time after the expiration of such fixed terni ; Provided, that the whole

period of confinement in such reformatory shall not exceed five years

from the commencement of his imprisonment.

"79. If any boy, apparently under the -age of sixteen years, is

convicted of any offence, punishable by law on summary conviction,

and thereupon is sentenced and comnmitted to prison in any comnion

gaol for a period of fourteen days at the least, any judge of any one of

the superior courts, or any judge of a county court, in any case occur-

ing within his county, may examine and inquire into the circun-

stances of such case and conviction, and wh1en he considers the
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material and moral welfare of the boy requires such sentence, he may,

as an additional seritence for such offence, sentence such boy to be

sent either forthwith or at the expiration of bis imprisonment in such

gaol, to such reformatory, to be there detained for the purpose of his

industrial and moral education for an indefinite period, not exceeding

in the whole five years, from the commencement of his imprisonment

in the common gaol.

80. Every boy so sentenced shall be detained in such reform-

atory until the expiration of the fixed term, if any, of bis sentence,

unless sooner discharged by lawful authority, and thereafter shall,
subject to tihe provisions hereof and to any regulations made as here-

inafter provided, be detained in such reformatory for a period not to

exceed five years from the commencement of bis imprisonment, for

the purpose of his industrial and moral education.

"S1. A copy of the sentence of the court, duly certified by the

proper officer, or the warrant or order of the judge or other magis-

trate by whon any boy is sentenced to confinement in such reform-

atory, shall be a sufficient aufhority to the sheriff, constable or other

officer who is directed, verbally or otherwise, so to do, to convey such

boy to the common gaol of the county where such sentence is pro-

nounced, and foT the gaoler of such gaol to receive and detain such

boy, until some person, lavfully authorized, requires the deli ery of

such boy for removal to the reformatory.

"82. If any boy sentenced to be confined in such reformatory is

in such a weak state of-health that he cannot safely or conveniently

be removed to the reformatory, lie niay be detained in the common

gaol or other place of confinement in which he is, until he is

sufficiently recovered to be safely and conveniently removed to the

reformatory.

"83. No boy shall be discharged from such reforniatory at the

termination of bis term of confinement, if then labouring under any

contagious or. infectious disease, or under any acute- or dangerous

illness, but he shall be permitted to remain in such reformatory until

he recovers from such disease or illness: Provided that any boy

renaining in such reformatory for any such cause shall be under the

same discipline and control as if bis term was still unexpired.

"84. Any sheriff or other person having the custody of any

offender sentenced to imprisonment in the said reformatory, may

detain the offender in the common gaol of the county or district in

which such offender is sentenced, or other place of confinement in
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which such offender is, until some person lawfully authorized in that

behalf requires such offénder's delivery for the purpose of being con-

veyed to such reformatory.

"S5. Whenever the time of any offender's sentence in such

reformatory, under any law within the legislative authority of the

Parliament of Canada, expires on a Sunday, such offender shall be

discharged on the previous Saturday, unless such offender desires to

remain until the Monday following."

40. The provisions of this Act in respect to the Manitoba

reformatory for boys shall not come into for e until the same shall

have been proclaimed by the Governor in Council.
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INDEX.
(The figures in this index refer to the page8).

A.

ABANDON-

child under two years of age, 149

*defirtion of, in enactment, 149

ABATE MENT-

plea in, abolished, 752

ABDUCTION-

of voman for purpose of marriage or carnal knowledge, 289

form of indictment, 289

of heiress the sanie, 289

actual marriage or defilenent not necessary to constitute offence, 290-

consent of heiress obtained by fraud, 291

detention against her will an offence though heiress consent at first, 291

offence not condoned by subsequent consent,' 291

form of indictmient, 290

of woman under twenty-one for purpose of marriage or carnal knowIedge,

290

woman may be witness against offencler though married, 292

form of indictment, 290

of girl under sixteen, 292

conseit of girl and belief of offender as to lier age innaterial, 292

offence may be conmitted by a woman, 293

orin of indictment, 294

of children under fourteen, 293

forn ef indictmient, 29

ABETTOR-28

See AIDER AND ABETTOR.

ABOLITION-

of distinction between felony and misdemeanour, G03

if plea in abatement, 752
if jury de ventre inspiciendo, 850

cf writ -f error, 864

of ouztlavry, 974

of punishnent by solitary confinement and the pillory, 974

of deodand, 974

of attainder, forfeiture and escheat as a coise1uence of conviction, etc., 974

ABOMINABLE CRIME-

coiimittiig, with human being, etc., 116

reinîarks on, 117

form of indictment, 116

Cimi. LAw-64
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ABOMINABLE CRIME-Continucd.
for bestiaility, 118

attempt to commit, 118

form of indictment, 118

assault with intent to connit, 253

consent of child under fourteen no defence, 233
,extortion by threat, to accuse of, 451

forms of indictment, 452, 453

ABORTION-
procuring, by administering drug, etc., 275

women procuring on herself, 276

sui>lying means of procuring, 276

forms of indictmsent, 276-278

ABROAD-

offences conmitted, 606-611

ABSENCE-

of wife or husband for seven years, second marriage not bigamy, 279

ACCEPTANCE-

of bill of exchange, etc., f orgery of, 512

ACCESSORY-
before the fact, a party to and guilty of offence, 28

defined, 36

may be indicted as principal, 28

alone or jointly with perpetrator, 29

nay be consvicted though principal acquitted, 29
soliciting and inciting comnission of offence indictable, though offence n

connitted, 30

.offence committed through innocent agent, 30

principals in second degree, 31
actual presence not necessary, 31

.Abettor of person conmnitting suicide guilty of murder as principal. 33
combining for unlawful purpose, 33

mere participation in the act not sufficient, 34

seconds to duel are principals in second degree, 35

all present abetting felony the like, 35

may be tried before principal is convicted, 35
distinction between aider and abettor aid, 36
how commission of offence nay be procured, 37
none in treason, 38

in nanslaughter, 38

AFTER THE FAcT, 40
defined, 40

offence by married person, 40

not by merely suffering principal to escape, 41

nor by attending on felon in prison, 41

wife not, by receiving, etc., husband or vice versa, 40, 41
applies to no other re-lationship, 41

must have notice that offence was committed, 41
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ACCESSORY-Continue i.

no conviction as, on indictient as principal, 12

may be indicted jointly with principal, 42

receiver of stolen goods not, at conunon law, 42

to treason, 47

to murder, 225

punishinent, 600

indictment of, 697

AýCCOMPLICE-

none iii perjury, 97

that evidence of, requires corroboration not a question that can be

reserved, 870

ACCOUNTING-

false, by clerk, 419

ACQUITTAL-

on plea of antrefois acquit or convict, 715
when a bar to subsequent indictinent. 718

must be by verdict,. on a trial, to be a bar, 721
of accused for insanity, custody, 861

ACQUITTANCE-

for receipt of noney, etc., forgery of, 513

ACT-

expression "any' and "any other" defined, 1
definition of, as to offences connected w ith trade, 550
criminal, constiruction of,4608

offences punishable under two or more, 959

ACTION-

compoumnding penal, 104

civil, not suspended, 602

against.juvenile offender, 896
against persons administering criminal law, 979

time and place of, 979

notice of, 979

defence to, 979

tender or payment into court, 979
costs, 979

other remedies saved, 979

ACTION QUI TAM-104

ACTUS NON FACIT REUM-11, 504

ADDRESS OF COUNSEL-
to jury on trial, how regulated, 757
counsel acting for attorney or solicitor-general entitled to reply, 757
wVhen no evidence for defence, 757
when defence adduces evidence, 758
01n opening for prasecation, 758
Sunuîning up by Croivn counsel when no evidence for defence, 760
for deftn ce, 761
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ADDRESS OF COUNSEL-Continucdl.

sumng up by defence, 763

reply, 765

defendant's reply on evidence of prosecution in reply, 766

ADJOURNMENT-

of prelininary inquiry, for variance, 644

of inquiry fromn time to time at discretion of magistrate, 652

of trial, no formal necessary, 787

of trial, on amendment, 830

of speedy trial, .SS1

of trial on summary conviction proceedings, for variance, 909

of such trial in discretion of justice, 910

not for more than eight days, 910

ADMINISTRATION OF JUSTICE-

CORRUPTION AND DISOBEDIENCE-

corruption of judges or members of parlianent, 77

peace officers, etc., 77

frauds ul)on the Government, 78

consequences of conviction, 80

breach of trust by public officer, 90

corruption in municipal affairs, 81

selling office, appointment, etc., 82

disobedience to statute law, 83

disobedience to orders of court, 83

neglect of peace officer to suppress riot, 83

neglect to aid peace officer to suppress riot, 83

neglect to aid peace officer, 83

misconduct of officers, 84

.obstructing peace officer, etc., 84

MISLEADING JUSTICE-

perjury, 85

subornation of perjury, 86

punishment for perjury, etc., 97
false oaths, 98

false affidavit out of province, 99

false statements, 99

fabricating evidence, 99

conspiracy to bring false accusation, 100

administering oaths without autbority, 101

corrupting juries and witnesses, 104

attempting in any other way to obstruct course of justice, 104
compounding penal actions, 104

reward for recovery of stolen property, 105

unlawfully advertising reward, 106

false certificate of execution of sentence of death, 106

EsCAPES AND RESCUES-

being at large while under sentence, 107
assisting escape of prisoners of war, 111
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ADMINISTRATION OF JUTSTICE-Continled.

breaking prison, 111

attempt to break prison, etc., 111

escape from prison, etc., 111

escape from lawful custody, 112

assisting escape in certain cases, 112

in other cases, 112

aiding escape froi prison, 112

unlawful discharge of prisoner, 113

punishinent for escape, 113

A DMIRALTY-

offences committed within the jurisdiction of, leave of Governor General

required for prosecution, 606

jurisdiction of,.·607

offences within jurisdiction of, warrant, 632

ADM1ISSION--

to bail by justice, 665

after committal, 06

by prisoner at trial, 800

to bail under provisions for speedy trial, SS1

ADULTERER-

killing by husband when committing adultery with wife i., manslaughter,

161

killing in revenge after the act, murder, 162

with wife, stealin husband's goods, 316

ADULTERY-

an indictable offence in New Brunswick, 129

conspiracy to induce wonan to commit, 129

form of indictinent, 129

wife conmitting, may be guilty of stealing husband's goods, 317

ADVERTISEMENT-

of reward for return of stolen property. 106

AFFIDAVIT-

perjury by false statement in, 98
fal.e, out of Province where used, 91
justice, etc., unlawfully taking, 101

form of indictnient, 102

evidence of authority of justice, 103

.AFFIRMATION-

See AmsIDAVIT.

AFFRAY-

punishnent for. 60

AGENT-

innocent, commission of offence by, 30
theft by, 341

forn of indictment, 343

conversion by, of property entrusted, 342
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AGENT-Chmtiîiud..

form of indictmsent, 343

misappropriation of money, etc., entrusted, 342

form of indictiment, 344

pinishment, 369

AGGRAVATED ASSAULT, 254

See ASSAULT.

AGGRESS1ON-

fçreign, by subject of peaceful statc 47

by British subject in company w.ith foreigner, 48

AIDER AND ABETTOR-

is a party to and guilty of offence, 28

pr.lncipals in second degree defined as, 31

presence at commission of offence may be actual or coustkuetive, 3M
presence during whole transaction not necessary, 32
participation in act necessary, 32

in suicide, 33 -

inlawful combination, 33

seconds to duel, 35

may be tried before principal is convicted, 35

nin in treasoin, 35

commission of offence, how procurèd, 37
in nianslauglter, 38

assisting militiamei, etc., to desert, 50

at prize fight, 62

assisting escape of prisoners of war, 11t-

assisting escape fron pri.son, 112
to suicide, 226

ALIEN-

not entitled to jury de mdi fat ling uS, 771.

ALLEGIANCE-

en!eavuir to seduice from, 49

ALLOQ UTUS-

part of formial record, 846

when to take place, s52
ALTERZ ATION-

of documeit, forger-, )10

ALTEltNATIVE-

offences mnay be charged. in ih, -l

A MEND3IENT-

on preliminary objections-701

po-ers of court fui-. 8:.

proprity of making, may be resrv..d, 83>
tu be endor-ed on rcoud, 830

forial re-ord in ca.' uf, a
remiUiarks on, 831)
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AMIENDMINT-Continued.
examples of, 836

test as to prejudice by, 837

statute allowing to be liberally construed, 839

when it nust be muade, 830

decisions on the statute, 841

A NIMA LS-

capable of being stolen, 337

killing, with itent to steal carcase, 341

stealing cattle, 373

stealing dogs, etc., 374

killing, 573-575
attemiptimg to kill, etc., cattle, 579

other injuries to, 579

threats to injure cattle, 580

cruelty to, 587

See CRUELTY TO ANDIALS.

A NIMUS FURANDI, 325, 340

See FELONIOUS INTENT.

APPEAL-

court of defimtion, 2

general provisions. 864

writ of error abolished, 86

cases reserved; 804

when reserved cise refused, 865

evideuce for court of, S6

powers of court of, 865
internediate effects of, 873

to supreme court of Canada, S73
to privy coicil abolisle<l, S74

from sunmnary conviction.s, .33

APPEARA NCE-

on preliminary iiiquiry, compelling, 627-629

APPREHENSION-

asault to resist or preveut, 254
(if suspected deserter, 633
warraut in first instauce for, on prelimiuary inquiry, (35
in one district for offence in another, 637

APPRENTICE-

correction of hy master, 27
(luty of master to pirovide for, 143
puisiment for ueglect, 144
renmarks on eiatmient, 143

form of indictmenît, 147'
evidence on trial against master, 147

sault by mîaster on, 151
fuilî of indictiment, 152
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AQUEDUCT-

wilfully destroying"or damaging, 573

ARMS-

loaded, defined, 3

producing near, or aiming at, Her Majesty, 49

unlawful drilling to use of, 59

.carrying or selling, 65

.selling or giving to minor, 66

having on person when arrested, 66

-possessing with intent to do injury, 67

legal carrying of, 67

refusing to deliver, when attending public meeting, 68
coning arned near meeting, 68

sale of, in North-west Territories, 69

And see OFFENSIVE WEAPONS.

,FIRE-ARMîS.

.ARRAIGNMENT-

proceedings on, 751
refusal to plead, 752

special provisions in treason, 755

ARRAY-

challenge to, 774

of grand jury, no challenge to, 752

ARREST-

of wrong person, justified, 15

by peace officer, justified, 16

without warrant, by any one of person found comnîitting offence, 17
by any one without warrant after commi.wioni of offence, 17
for major offence connitted by night, 17
without warrant, by peace oflice, or person found coinmitting offence, 1.
without warrant, by any one, of person fond connitting offence by

night, 18

during fiight, 18

statutory power of, not affected, 18

necessary force in making, 19

production of process or warrant if required, 19

notice of cause of arrest to be given, 19

consequence of failure to produce or give notice, 19

by peace officer, for major offence, necessary force to prevent escape. 11

by private person the saine, 20
by any one for-ininor offence, the like, 20

preventing escape or rescue in major offence, 20
in minor offence, 20

of deserter, resisting execution of warrant for, 50
as.ault to resist or prevent, 234

formn of indictmnent, 257
withiout warrant, for w hat offences lawful. 616

by private person, 619
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ARREST- Continucd.

for contempt of court, 623

time, place and manner of, 624

Ad see WARRANT.

ARREST OF .JUDGMENT-

formai defects, none for, 701

motion for, 852

ARSON-

setting fire to buildings, etc, 55S

remarks on, 558

attempt to commit, 563

fori of indictment, 563

setting fire to crops, trees, etc.. 564

attempt, 564

setting fire to forests, etc., 565

form of indictnment, 565

threats to burn, 565

ARTICLES OF THE PEACE-

estreating recognizance for, 953

when ordered, forns, etc., 9169

ASPORTATION-

necessary in theft, 320, 338

ASSAULT-

self-defeuce againsst unprovoked, 22

provoked, 23

provocation nay b- by blows, words or gestures, 23
accompanied with in.sult, defence agaisit, 24

in defence of mioveazible property, 24

real property, 25

on person eniterinîg on property tindcer claii of title. 2

with intent, is ani attempt, 43

on the Queen, 49 -

in consîunittiig liratical act, 75

definiition of, 232

indecent, on females. 252

forin of indictnent, 252

with intent to connit sodomv, 253

inde-cent on males, 253

consent of children under foirteens, n iefence, 253

occasioninssg aîctual bodlily hsarms, 253
furm( of indictmssent, 253

AGGs:.WATED ASS.\uLs.'-

w. ith intent to coumit inclietble ofince, 254
formn of indictnent, 255

on pubshe or peace oficer mi execustion of his duty, 231
foirm of insdictmssenst, 255

evidence at trial. 255

with inteut to resist or prevent apprelension, 254
foiml of insdictmssent, 257
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ASSA ULT-Continucd.

on person executing process against lands, etc., 255

foçn of indictment, 257
at or near polling place, 255

form> of indictment, 257

,common, 259

formi of indictment, 259

remarks on, 259

and battery, 260

mere words, not an, 260

unlawful imprisonment an, 262

with iutent to commit rape, 268

foru of indictmient, 272

with intent to carnally know, 274

formn of indictnent, 274

by person arned witl intent to rob, 444

form of indictnent, 445

with intent to rob, 447

form of indictmtent, 447

with intent to rape, etc., threatening to accu'e f. 151

to prevent one working at trade, etc., 593

on ship, 595

bying grain, etc., 595

verdict of, on other charge, 819

aosts <on conviction for, 899

euîminary conviction, 919

ASSEMBLY-

for religions worship, disturbing, etc., 116

ASSEMBILY, UNLA WFUL-52

See UNLAWFUL ASSF.IBLY.

ASSIGNMENT--

of property with intent to defraud creditors,, 121

ASSIZE"S-

of Ontario, commsnissioni to judge of, 875

ATTAINl)ER-

abolished, 974

ATTEMPT-

act done with intent to commit an ffence is an, whethe or i ot connui-

sion> is posile, 42

sections of code relating to, 42

remarks on, 43

to assault 1 fer Majesty, 49
to induct terson to take uilawful oati, 71

ftri» ot indictiment,, 71.

to indluence imeiber o f'îmunicipdt)l council, s2

to vh.struct, etc., oft cour"' of jtstice, 101

t break prison, 111
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ATTEMPT-Cotinalc.
to commit sodoniy, 118

form of indicfment, 118

by male, to procure commission of indecent act with a male, 121

form of indictment, 121

to defile women, 125

forms of indictment, 120.

to carnally know idiot, etc., 130

form of indictment, 130

to commit murder, 212

forms of indictment, 213-222

to commit suicide, 228

to choke or drig, 239

forms of indictnent, 239, 240

to injure by explosives, 241

forms of indictnent, 242

to coiamit rape. 208

forn of indictment, 268

to have carnal knowledge of girl under fourteen, 274

to commit arson, 563

form of indictment, 563

to set fire to crops, etc., e64

to (lainage by explosives, 565

to east avay ship, 570

to kill, etc., cattle, 579

to commit certain indictable offences, 598
to c(mmnhit statytory offences, 598

verdict of, on indictnent for offence, 811
fill offi lie provel, on indictment for, 817
to commit offence included in indictnient, 818

A TTENDI)ANCE-

of w'itness on preliminaLiry inquiry, s onsI] I te procure, 145

service of sunmonis, 646

warrant of sunmons not obeyed, 64f3
warrant in first instance, 647

of withess ont of province, procurinig, 648

oif witesat trial, 791-793 .
at summary trial, 888

ATTORNEY-
fraidulently selling, etc., property under powier of attrney, or converting

pirocleeds, 342
dispusing of mnoney, etc., contrary to direction, 342

punishinent, 369

ATTORNEY-(3ENERA.L--
dlefinition ois used in clode, 1

consent of, to prosecution requirl in certain caes, 012
ailies to irelimiary inqrr, ;1:

power to give consent cannit le delegated, 613

may prefer indictmeînt for any îffence, 729

niay grant fiat for appeal on refusal to, to reserve Ca-e. $'5
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AUTREFOIS ACQUIT, AUTREFOIS CONVICT-

plea of, 714

direction of court on issue, 715

remarks on, 715

forin of plea, 711

trial of issue. 716

formn of replication to plea, 717

AVERMENT-678, 686, 818

See INDICTMENT.

AVOWTERER-

theft by. 311;

B.

BAIL-

rule as to, 665
after committal. f66

by superior court, 667

application for, after committal, 667
discharge of, warrant of deliverance, 668

person under, arrest of when about to abscond, 6C8
when case reserved. 864

on order for new trial, 873

render of accused by surety, 90

BAILEE-

larceny by, 344

B ALLOT-.

stealiung, etc.,'573

forgery of election, 514

destroying, 581)

B ANK-

stealing by offiiers of, 355

B ANKER--

expmre<sion ini e >i eineud, 2

B ANK NOTE-

forging, 512

forged, pose-wion of, 523
engraving, or making plate for engraving, 525
printing, et.c., circular in likeness of, 53:

BANK OFFICE--

stealing by., 3.35

.makuin out faise dividend warrant, 532

BAPTISM-

forging regi-ter of, 512
destn'iu;z, etc., regi.strv of, 53f

nu{king fal.,e entryv n register, 311
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BAPTISM- Continucd.

giving false certificate of registry, 530
uttering false cet tificate, 531

BARRATRY-
of ship, 570
attempt to commit, 570

BASTARD-
evidence at trial for murder of, 805

BATHING-
in public, 120, 141

BATTERY-
what constitutes, 262

when justified, 23

BAWDY HOUSE-
common, defined, 133
punishment for keeping, 134
being keeper or inmate of, 140
summary trial for, jùrisdiction of niagistrate absolute, 88:,

BEGGAR-
is a loose, idle or disorderly person or vagrant. 140

BENCH WARRANT-
to compel appearance at trial, 736

BESETTING HOUSE-
to prevent person carrying -on business, 591

BESTIALITY-118
See ABOMINABLE CRiME.

BETTING-
and pool-selling, 137

BETTING HOUSE-
common, defined, 1-31
punishment for kee1ir, 134

BEYOND THE SEAS-
offences committed, 633

BIGAMY-
what constitutes, 279
punishment for, 280

formu of indictnent, 280

BILL OF. ENCHANGF-

forcery of, 512

BILL OF LADING-

icluded in expression of " document of title to goods," 2
forgery of, 512

10(2I.
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BIRD-
stealing, 374

injuring, 579

BIRT H-
neglect to obtain assistance in childbirth, 228

concealment of, 229

forging register, 512

destroying, etc., register of, 530

making false entry in registry, 530

giving false certificate of registry, 530

uttering false certificate, 531

verdict of concealment of, ori indictnent for' inurder, 826

BLASPHEMOUS LIBEL-
punishment for, 114
triable at quarter sessions, 114

BOAT-
damaging by explosion, 573

BODILY HARM-
to apprentice, 151
causinz, with intent to mnu.rder, 212
inflicting, with intent to mnaim, etc., 233

wounding, etc.i 237
by administering poison, 240
by explosives, 2.41
by setting man-traps, etc., 243
negligently causing, 249
causing, by furious driving, 249

assault occasioning, 253

BODILY INJUJIY-
negligence causing, 249

BODY CORPORATE-
oficer, etc., of, destroying or falsifying boks, 418
promoter, etc., of, naking false statenent, 419
msaking or possessing means of forging bill paper of, 52-

BOND-
included in definition of Valuable security, 5
forging, 512

BOOKS OF ACCOUNT-
fraudulent entry in, 421

BOO3M-
injuries to, 571

BOUGHT'AND SOLD NOTES-
included in expsression, " document of title to gooas," '

BREACH OF CONTRACT-590
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BREACH OF THE PEACE-
preventing continuance or renewal, 20

arrest of person found committing, 21

inciting Indians'to commit, 63

lying in wait to provoke commission of, 68

See RoT.

UNLAWFUL ASSE3IBLY.

BREACH OF TRUST-

by public officer, 80

when indictable, 344

punishnent for, 417

BREAKING PRISON-109-111

BRIBERY-

of judges, etc., 77

of peace officers, 77

of Government official, 78,

consequences of conviction, 80

in municipal affairs. 81

at elections, triable at Quarter Sessions, 605

BRIDGE-

injuries to, 573

BRITISH COLUMBIA-
meaning of "judge " in, in speedy trial provisions, 87;

ineaning of "magistrate " in- summary trials, 884

application of fines on summary trial, 889

meaning of "justices " in provisions for trial of juvenile otlen:lers, 892

special provisions as to trial of juvenile offenders in, 898

appeal from sumnary convictions in, 933

provisions as to estreat of recognizances, 951

BUCKET SHOPS-

Act against, 136

BUGGERY-

See ABOMIN.ABLE CRI3E.

BROTHEL-
enticing wouan or girl into, 125

BUILDING-

riotous destruction of, 57

riotous daiage to, 58

stealing things fixed to, 376

setting fire to, 558

attempt, 563

threats to burn, 565

attempt to damage by explosives, 565

injuries to, by tenants, 581

BULLION-

gIld or silver, unlawful possession of, 550
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BUOY-
altering, removing, etc., 570

BURGLARY-
general remarks on, 456
definitions, 469
breakin; place of worlip>, 470, 471
punishinent for, 471
house-breaking, 475, 478
breaking shop, etc., 480, 483
being found in dwelling-house by night, 483
being fuund arned or disguised, etc., 484, 485
punishinent after previons conviction, 488
local description in indictment, 672

BURIAL-
niscoiiduct as to, 139
forging register of, or copy. 512
board,'counterfeiting seal of, 522
flestroying, or offences as to, 530, 531

C.

CALEYDAR MONTH-
fn computipg time for punishment, 965

CANAL-
injuries to bank of, etc., 573, 574

CAPACITY-
to commit any offence, child under seven noue, 7
of child between seven and fourteen, 7
of person of fourteen and upwards. presumed, 8
of boy under fourteen to commit rape, 8, 269

CAPITAL OFFENCES-
what are, 6

CAPITAL PUNISHMIENT-

provisions respecting, 960

CAPTION-
of indictent, not necessary, 845
what is, 846

CARCASE--
killing animal to steal, 341

CARDS-
cheating at, 430

CARNAL KNOWLEI)GE-
complete on proof of any peietration, 6

by unler.fourteen cannot be guilty of, 8

pr<)curing, or attempting to procure, of woman or girl under twenty-one.

125
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CARNAL KNOWLEDGE-Continue.

the saine by threats or intimidation, 125

or by false pretenses or representations, 125

attempting to have by stupefying woman or girl, 125

forin of indictment for procurng, etc., 126

for procuring by threats, 127

by false pretenses, 127 ·

by stupefying, 127

of ward, parent or guardian procuring, 127
of girl under sixteen, houselmolder permnitting, 128

cf idiot or imbecile, insane or deaf and dumb wouman or girl, 130
consent in such case no defence, 130

forn of indictmnent, 130

of girl under fourteen, 274

formn of indictmnent, 274

attempt, 274

consent not mnaterial, 274 -

abduction of wonman with intent to marry or have, 289

abduction of heiress the saràe, 289

or of woman under twenty-one, 290

CASE-

statemnent of, by justices, 944

CASE RESERVED-

questions of law mnay be reserved, 864

case to be stated for Court of Appeal, 804

appeal when court refuses to reserve, 865

evidence for Court of Appeal, 865

powers of Court of Appeal, 865
intermediate effects, 873

appeal to Supreme Court of Canada, 873
general reimarks, 866

(AT-

killing, etc., 580

CATTLE-

definition, 2
stealing, 373

killing, etc., 573

form Of indictiment, 575
attempmît to kill, 579
threats to kill, 58()

conveyance by railways, care of, 587
cruelty to, 587

CERTIFICATE-

of warehouse keeper, included in expression "document of title t> gods,

of registration, in "document of title to lands," 2

false, of execution of death sentence, 106
of stock, forging, 512

Can3m. LA w--65
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CERTIFICATE-Continued.
of marriage, forging, 513
of dockkeeper forging, 513
of registry of birth, etc., uttering false, 531
certified copy of docmnent, etc., forging, 531
of indictment for bench warrant, 736
of trial at which perjury was committed, 800
of previous conviction, 801

of witness, 802
of dismissal at summary trial, 888

at trial of juvenile offender, 894
at surmary conviction, 918, 919, 920

CERTIORARI-
court may make rules for, 602
not required in indictment against corporation, 727
not to lie when appeal is taken from summary conviction, 938
in summary conviction proceedings, 938, 939, 945

CHALLENGE-
by Crown, in-libel, 305
to grand jury, not allowed, 752
to array, 774
to jurors, 777
in case of mixed juries, 786
in joint trial, 786

CHANCE MEDLEY-
what is, 203

CHARGE-
by judge to jury, 767

CHASTISEMENT-
reasonable, by parent or master, justified, 27

CHEATING-
at play, 430
at common law, 430

CHEQUE-

forgery of, 512 •

CHILD-
under seven, cannot commit offence, 7
between seven and fourteen, when capable, 7

of fourteen and upwards, capacity presumed, 8

duty to provide necessaries for, 143

under two years of age, abandoning, 149

when, becomes a human being, 205
concealing birth of, 229
under fourteen, consent no defence to indecent assault, 253

under fourteen defiling, 274
attempt, 274

unborn, killing, 275
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CHILD-Continued.
under fourteen, stealing, 295
evidence of, not under oath, 795

bastard, trial for murder, 805
trial for murder of, verdict may be for concealing birth, 826

CHILD MURDER-
remarks on, 173

CHLOROFORM-
drugging by, with intent, 239

CHOKE-
with intent to commit indictable offence, 239

C HURCIH-
preventing clergymen officiating in, 115
breakin and entering, 470, 471

CHURCHYARD-

preventing burial in, 115

CIVIL REMEDY-
not affected by criminal offence, 602

CLERGYMAN-
obstructing in discharge of duty, 115

CLERK-
and servants, stealing by, 355
falsification of accounts by, 419
issuing false dividend warrants, 532

CODICIL-
included in expression " testamentary instrument," 5
stealing, 370
forgery of, 512
obtaining by forged, 524

COCK-PIT-
keeping, 587

COERCION-
of wife, 11
See CoMPuLsioN.

COIN-
offences relating to, 541
interpretation of terms, 541
counterfeiting coins, etc., 542

dealing in and importing counterfeit, 544
copper, 545

exportation, 545

making instruments for coning, 555
bringing instrument into canada, 549
elipking current, 549
defacing current, 550

1027
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COIN-Continucd.

possessing clippings, etc., 550

possessing counterfeit, 551

copper, offences respecting, 551

foreign, 5.52

counterfeit, uttering, 552

uttering light coins, 554

uttering defaced, 555

uncurrent copper, uttering, 555

punishment after previous conviction, 555

uttering defaced, consent of Atty.-Gen. required for prosecution, 612

counterfeit, found under search warrant, 639

false or counterfeit, evidence on trial of, S01

trial for coinage offences, 828

counterfeit, destroying oft trial, 829

COMBINATION-
inrestraint of trade, 589

COMMENCEMENT-
of pr.osecution, what is, 615

COMMISSION-
to examine witnesses, 794

COMMON ASSAULT-
definition, 2:59

punishment,.230,

COMMUTATION OF SENTENCE

COMMUN LAW-
rules of, adopted, 7

offences under, 959

COMMON NUISANCE-
definition, 131

criminal, 133

not criminal, 133

COMPENSATION-
for loss of property, 900

to purchaser of stolen property, 901

COMPOUNDING FELONY-103

COMPULSION-
by threat., .

of wifi,'11

CONCEALING-
birth of child, 229

treasure trove, 32>, 430

gold or silver to defraud partner, 343

timber found adrift, 3S0

documents of title, etc., 393
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CONCEALING-Cotiued.

anything capable of being stolen, 396

deeds, etc., 421

CONFESSION-

of accused, may be given in evidence, 657

punishment on, same as on verdict, 960

CONJUNCTIVE OR DISJUNCTIVE AVERMENTS-

when allowed, 678

on summary convictions, 948

CONSENT-

to infliction of death on one's self unlawful, 27

to indecent acts, 117, 121, 130, 252, 269

to abduction, 292, 293

CONSERVATORY-
stealing plants, etc., in, 3S1

destroying same, 584

CONSPIRACY-

to kill or do bodily harm to Her Majesty, 46

to levy war with to depose Her Majesty, etc., 46

when treason, overt act of is os ert- act of treason, 47

to commit treasonable offence, 48

to intimidate legislature, 48

seditious, 72

to bring false accusation, 100

to defile women, 129

to murder, 224

to defraud, 429

in restraint of trade, 593

in other cases, 596

indictment for, 680

CONtTABLE-

is a peace officer, 4

CON 'EMPT-
3 court, arrest without warrant for, 623

1 witness at speedy trial, 881

CONrI'R ACT-
ciminal breach of, 590

CONýfRIBUTORY NEGLIGENCE-

iii manslaughter, 192

CONIVERSION--

feaudulent, of property is theft, 339

CONIVICTION-

$ee PREVIOUS CONVIcTION.
SUMMARY CoNvIcTIoN.

CO-PARTNER-
a ne, concealing gold or silver, 345
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CORONER-
inquisition of, 638, 732
inquest after execution of death sentence, 963

CORPORATION-
indictment against, 727

CORRECTION-
reasonable, of child, etc, 27
homicide by, 27, 190

CORROBORATION-
for what offences required, 795

CORROSIVE FLUID-
attempt to cause bodily injury by, 242

CORRUPTION-
of judges, etc., 77
of officers prosecuting, 77
in municipal affairs, 81

COSTS-
in case of libel, 306
on speedy trial, 881
on trial of juvenile offenders, 897
in proceedings for indictable offences, 898
on conviction for assault, 899
taxation of, 900
on summary conviction, 920
tariff of fees, 920

COUNSEL-757
See ADDRESS OF COUNSEL.

COUNT-
of indictment, what expression includes, 3
joinder of, 686

COUNTERFEITING-
great seal, 521
seal of court, etc., 522

COUNTY-
defined, 2

COURSE OF JUSTICE-
attempt to obstruct, 104

COURT OF APPEAL-
definition of, 2
See APPEAL.

CREDITOR-
assigning property with intent to defraud, 421
false entries in books with intent, 421



10,1INDEX.

CRIMINAL RESPONSIBILITY-
protection from, for acts done, 12

See JUSTIFIcATION AND EXCUSE.

CROPS-
setting fire to, 564

-attempt, 564

CROWN CASES RESERVED-864
See CASE RESERVED.

CUMULATIVE PUNISHMENTS-90f

CURTILAGE-
what is, 469

CIJSTOMS-
oficer of. is a public officer, 4

forging mark or brand, etc., of, 514

D.

DAM-
injuries to, 571

DEAD BODIES-
misconduct in respect of, 139

DEAF AND DUMB PERSON-
seduction of, 130

DEATH-
punishment of, when, 6

no one can consent to infliction of,'on hinself, 27
register of, forging, 512

false entry in, 530

uttering false certificate of, 531
execution of sentence of, 960

DEBENT URES-
forgery of, 512

DECL A RATION-

voluntary, in lieu of oath, 98, 99

DEEDS-

included in document of title to lands, 2

concealing, 421
forgery of, 512

DEFAMATORY LIBEL-296
See LIBEL.

DEFICIENCY-
general, when evidence of larceny, 335

DEFILEMENT-
of women, 125

conspiracy for, 129
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DEFINITIONS-1

DE MEDIETATE LINGUÆ--
jury abolished, 771

DEMURRER-
to indictment, 701

DEODAND-
abolished, 974

DEPOSITION-
accused entitled to inspect, and have copy of, 751
of sick person, how taken, 794

of person abroad, 794
inay be used at trial, 796

DESERT-DESERTER--49, 50, 633

DETAINER-
forcible entry and, 60

DIRECTORS-
of company, offences by, 418, 419

DISABILITIES-

DISGUISE-

being disguised, when indictable, 485

DISOBEDIENCE-
to statute, 83
to orders of court, 83

DISORDERLY HOUSE-
is common bawdy-house, etc, 134
keeping, etc., 134, 140

DISTRICT-
definition of, 2

DIVIDEND WARRANT-
false, clerks issuing, 532
divisible averments, 686, 818

DOCK-
presence of prisoner in, 756

DOCUMENT-
of title to go>ds and lands, defined, 2
defined for purposes of forgery, 509

DOG-
stealing, 374
injuries to. 579

DOMESTIC ANIMALS-
stealing, 374
injuries to, 579

DRILLING-
unlawful, <fifnces as to, 59
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DRIVING-
furious, doing bodly harm by, 249

DROWN-
attempt-to, 212

DRUG-
administering to woman for purpose of carnal connection, 125
administering, with intent, 239
administering to procure abortion, 275

DRUN-KENNESS-
no excuse for crime, 11

DUEL-
seconds to, are principals in second degree, 35
challenge to fight, 61
killing in, 179

DUTIES-
tending to preservation of life, neglect of, 143, 198

DWELLING-HOUSE-
preventing breaking and entering justified, 24
the like by night, 25
stealing in, 384
definition in burglary, 469

offences as to, 471, 475, 478, 483, 484
destroying, etc., 573
injuries to, by tenants, 581

DYING DECLARATION-
admissibility of, in evidence, 201

E.

ELECTION-
day of, assault on, 254

indictment, 257
documents of, stealing, 373

destroying, 580
doctrine of, as to different charges of theft, 686

ELECTRIC TELEGRAPH-
injuries to, 569

ELECTRICITY-
breach of contract to supply, 590

EMBEZZL EMENT-339, 340, 344

EMBRACERY-104

ENGINE-
of railways, 245. 567
for working in mine, injury to, 573

'()33
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ENGRAVING-
exchequer bill or note, 525

ENLISTMENT-
foreign act of, in force in Canada, 52

ENTRY-
forcible, and detainer, 60

ERROR
writ of, abolished, 864
remarks on, 866

ESCAPES AND RESCUES-
after committing offence, 18
from arrest for major offence, peace officer preventing, 19

private person preventing, 20
from arrest for minor offence, preventing, 20
or rescue in major offence preventing, 20

in minor offenSe, 20
offences by, 107 to 113

ESTREAT-
of recognizance, 951
in Quebec, 955

EVIDENCE-
when to be corroborated, 795
of child not under oath, 795
in certain cases, 801, 809
And see DEPOSITION.

EXAMINATION-

personation at, 538

EXCHEQUER BILLS-
defined, 510, 525
forgery of, 525

EXCUSABLE HOMICIDE-
remarks on, 202

EXCUSE-7
See J USTIFICATION AND EXCUSE.

EXECUTION-
of sentence of death, 960

EXPLOSIVE SUBSTANCE-
definition, 2
offences by, 63
bodily injuries by, 241
damage to building, etc., by, 565, 573
consent of Attorney-General required for prosecution, 612
seized under search warrant, 638

EXPOSURE-
of person, 120,141
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EXTORTION-
by defamatory libel, 299
at common law, 422
robbery and, 444
by threats, 451, 454

EXTRA-JUDICIAL OATHS-101

F.

FACTOR-
fraudulent dealing with goods, 424

FALSE EVIDENCE-

procuring death by, 97, 208

FALSE NEWS-

spreading, 73

FALSE PERSONATION-
of owner of property, 538
at examinations, 538
of owner of stock, 539

FALSE PRETENCES-
obtaining property by, 397
punishment for, 398
remarks on, 398
obtaining valuable security by, 414

FALSE RECEIPTS-
in dealing with property, 424

FALSE SIGNALS-

exhibiting, to bring ship into danger, 570

FALSE WEIGHTS OR MEASURES-
selling goods by, 430

FEAR-
.death caused by, 208

FELO DE SE-
aiding and abetting, 226

FELONIOUS INTENT-
in theft, formerly required, 325

FELONY AND MISDEMEANOUR-
distinction between, abolished, 603

FEMALE-
seduction of, under promise of marriage, 124
passengers on vessels, seduction of, 124
idiot, etc., carnally knowing, 130
indecent assault on, 252

EENCE-
stealing, 380
injuries to, 582
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FERAE'NATURtE-

animals, when capable of being stolen, 323, 337

FINDING-

larceny by, 329

FINDING OF INDICTXNENT

expression defined, 2

FINE-

in discretion of court when not fixed, 960

in addition or in lieu of punishment, 968

FINES AND FORFEITURES-

provisions respecting, 958

FIRE-ARMS-

pointing at any person, 67

FISH-

destroying, in private waters, 574, 576

FIXTURES-

on buildings, stealing, 376

injury by tenant, 581
FOOD-

selling things unfit for, 133

FORCIBLE ENTRY-

arid detainer, 60

FOREIGN AGGIRESSIONS-47,

FOREIGN ENLISTMENT ACT-

in force in Canada, 52

FOREIGN SOVEREIGNS-

libel on, 73

FOREST-

setting fire to by negligence, 565

FORFEITURE-

fines and, 958

on conviction, abolished, 974

FORGERY-

general remarks, 489

provisions respecting, 509

definition, 510

punishment, 511
uttering, 521

possessing forged bank notes, 523

demandisig property on forged instrument, 59

preparations for, 525

of certiticates, 531

uttering fals certificates, 531

of tra:i1 marks, 533
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FORGERY-Continued.
on trial for, evidence must be corroborated, 795
comparison of writings on trial, 805

FORMAL OBJECTIONS-

to proceedings befoi'e indictment, 701'

FORMALITIES-

previous to indictment, 729

FORM-
matters of, in summary convictions, 937

FORMS-
in schedule two to be valid, 980

FRAUD-
upon the Government, 78
in dealing with property, 418
in Government contracts, 590

FRAUDULENT INTENT-
remarks on, 493

FRIAUDULENT MARKING OF MERCHANDISE-533

FRUIT-
stealing, 381
destroying, 584

FURIOUS DRIVING-
doing bodily harm by, 249

G.

GAMBLING-
in stocks, 136
in public conveyance, 136

in stocks, evidence, 809

GAMING HOUSE-
commou, defined, 133
playing in, etc., 135

GAOL-
included in term " prison," 4
common, defined for summary conviction, 906

GARDEN-
stealing in, 381
destroying vegetables, etc., in, 584

(";jS
stealing, 322, 695
criminal, breach of contract to supply, 590

LASPE-
special provisions as to, 630
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GATE-
stealing, 380
destroying or damaging, 582

GENERAL DEFICIENCY-
when evidence of larceny, 335

GIRL-
between fourteen and sixteen, seduction, 123
unlawfully defiling, 125
defilement, parent or guardian procuring, 127

householder permitting, 128
idiot, etc., carnally knowing, 130
under fourteen, defiling, 274

attempt, 274
under sixteen, abduction, 292

GLASS-
fixed to building, stealing, 376

GOLD-
offences as to, 345, 382, 642

GOODS-
document of title to, defined, 2
in progress of manufacture, stealing, 389, 390

destroying, etc., 574
defined as to fraudulent marking of merchandise, 534

GOVERNMENT-
frauds upon, 78
frauds in contracts with, 590

GRAND JURY-
proceedings before, 729, 733
objections to constitution of, 752
no challenge to any of, 752
not to ignore bill for insanity of accused, 863
special provision as to Nova Scotia, 876

GRAND LARCENY-
and petit larceny, distinction abolished, 307

G RAIN-
false receipt for, 424
intimidation to prevent delay in, 595

GREAT SEAL-
forgery of, 521

GREENHOUSE-
stealing fruit, etc., in, 381
destroying, etc., same, 584

GËIEVOUS BODILY HARM-
See BOnILY HARM.
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GUARDIAN-
seducing ward, 124
procuring defilement of ward, 127
duty to provide necessaries for ward, 143

GUILTY-
case can be reserved though prisoner pleads, 867

H.

HABEAS CORPUS-
ad testiflcandum, abolished, 793

special provision, 874

HANDWRITING-
disputed, comparison with genuine, 805

HIARBOUR-
injuries to, 573, 583

HARD LABOUR-
imprisonment in penitentiary, etc., to be with, whether in sentence or

not, 966
in other prison must be in sentence, 967

HAVING IN POSSESSION-
definition, 2

HIGH COURT OF JUSTICE-
of Ontario, is "Court of Appeal" and Superior Court of Criminal

Jurisdiction," 2, 4

HIGH SEAS-
offences committed on, 606
warrant for offence committed on, 632

HIGH TREASON-46
See TREASON.

HOLES-
in ice, leaving unguarded, 250

HOLIDAY-
warrant may be executed on, 637

LIOMICIDE-
by neglecting natural duties, 143, 198
Imperial Commissioners' report on, 153
remarks on, 156
definition, 205

culpable, 206
And see MURDER, MANSLAUGHTER.
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HOP-BINDS-
destroying, etc., 574

HORSE-
included in term " cattle," 2

HOT-HOUSE-
stealing fruit, etc., in, 381
destroying same, 584

HLOUSE-
See DWELLING-HOUSE.

HOUSE-BREAKING-
See BURGLARY.

HOUSE OF ILL-FAME-
See BAWDY-HOUSE.

HOUSEHOLDER-

permitting defilement of girl on premises, 128

HUSBAND AND WIFE-
compulsion of wife not presumed, Il
neither accessory after the fact for receiving, etc., the other after commis-

sion of offence, 40

duty to provide necessaries, 143
search warrant for wife in house of ill-fame, 642

HUMAN REMAINS-
misconduct in respect of, 139

HYBOTHECATION-
fraudulent, of real property, 422

I.

ICE-
leaving hole in, unguarded, 250

IDIOT-
girl, seduction of, 130

IGNORANCE OF LAW-
not an excuse for crime, 11

IMMORAL BOOKS-
publishing, etc., 121
posting, 122

IMPARL-
accused not entitled to, etc., 710
special provision as to Ontario, 875

IMPERIAL STATUTES-
offences against, 6



INDEX.

IMPOUNDING DOCUMENTS-
procedure at trial, 828

IMPRISONMENT-
provisions as to, 964

INCEST-119
provisions as to, 119
in Maritime Provinces, unrepealed statutes as to, 119

INCITING-
indictable, though offence incited not committed, 30
to drive f uriously whereby death is caused is manslaughter, 33.
to mutiny, 49

Indian to riot. 63
or attempting to incite, 598

INDECENT ACTS-
punishment for, 120, 121
acts of gross indecency-121, 141

INDECENT ASSAULT-
on males, 121, 253
on females, 252,
conient of child under fourteen no defence, 253

IN'DECENT EXPOSURE-120, 141

INDECENT EXHIBITION-140

INDIAN-
inciting to riot, 63

woman, prostitution of, 130

INDIAN GRAVES-
stealing things deposited in, 393

INDICTMENT-
definition, 3

finding the, what expression includes, 2
provisions respecting, 670
in special cases, 68,1, 685-6

against corporations, 727
preferring, 728
special provision for'Nova Scotia, 876

INDORSEMENT-
of bill of exchange, etc., forging, 512, 513
of warrant, 637
of warrant for witness, 649

IKFAMOUS CRIME-116

See ABomiNABLE CRimE.

Carm. Làw-66
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INFANT-
child under seven cannot commit offence, 7
duty to provide necessaries for, 143
under two years of age, abandoning, 149

See CHILD.

INFECTION-
communicating, is not an assault, 253

INFORMAT10N-
included in expressions "indictment" and "finding the indictment," 2, 3

for common nuisance, 132, 133
b'fore magistrate, 632

INLAND REVENUE-
officer of, is a public officer, 4
forging stamp of, 514, 526

N1(OCENT AGENT-
For offence committed by, absent employer is principal in first degree, 30

INNUENDO-
in libel, 305

INQUIRY-
preliminary, by magistrate, 627, 644

INQUISITION-
by coronor, 638, 732

INSANITY-
when an excuse for crime, 8
of prisoner, 860

INSULT-
repelling assault accompanied by, 24
provocation by, in homicide, 211

INTENT TO DEFRAUD-
in forgery, 493

INTERPRETATION-
of terms, 1

INTIMIDATION-
to prevent person doing lawful act, 591
and assault, 593
to prevent business, 595

INTOXICATING LIQUOR-
definition, 3
sale of, near public works, 69
taking on board Her Majesty's vessels, 70
giving to woman or girl in order to have carnal connection, 125
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J.

,JOINDER-
of counts, 686
of defendants, 696
of accessory and principal, 697
of offences, none on summary conviction proceedings, 908

JEOPARDY-
necessary to make conviction a bar, 715
no one to be put in, twice for an offence, 715

JOINT TENANTS-
how described in indictment, 681.

-JUDGE-
judicial corruption, 77
forging document issued by, 513

charge to jury, 767

JUDICIAL CORRUPTION-77

JUDICIAL DOCUMENTS-
stealing, 371
forgery of, 513

JURISDICTION-
of superior courts, 604
of courts of general or quarter sessions, 60
of the admiralty, offences within, 606
magisterial, 627
of courts, 728

in cases of libel against newspapers, 728

JURORS-
corrupting, 104
grand, evidence by, 734
not to separate on trial, 787
to have fire, etc., 787

JURY-
addresses to, 757
charge, 767

.polling the, 770
who qualified to serve o, 721
de medietate linguîe abolished, 171
mnixed, in Quebec, 772

in Manitoba, 774
challenging array, 7t4
calling panel, 776
challenges and directions to stand by, 777
challenge by Crown in libel cases, 786
challenges in case of mixed, 786
challenges in joint trials, 786
ordering tales, 767
-saving clause as to, 787
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JURY-Continucd.

discharge of, 788

view by, b29
retiring to consider verdict, 849

unable to agree, 849

proceedings on Sunday, 850

de ventre inspiciendo abolished, 850

And see GRAND JURY.

JUSTICE-

definition, 3

See MAGISTRATE.

JUSTICE OF THE PEACE-

term " justice " includes, 3

unlawfully administering oath, 101

functionaries exercising powers of two, 605.

And see MAGISTRATE.

JUSTIFICATION OR EXCUSE-

common law rules as to, 7

children under seven, 7

between seven and fourteen, 7

insanity, 8

compulsion by threats, 9

of wife, 11

drunkenness, 11

ignorance of law, Il

"justified " and " criminal responsibility" explained, 12'

execution of sentence, 12

process, 12

warrants, 14

erroneous sentence or warrant, 14

sentence or process without jurisdiction, 15

arresting wrong person, 15

irregular warrant or process, 16

arrest by peace officer for offence supposed to have been committed, 16
persons assisting peace officer, 17
arrest without warrant, 17

arrest.after commission of offence, 17
arrest for major offence committed by night, 17
arrest by peace officer of person found committing offence, 17
arrest during flight, 18

necessary force may be used to arrest, 19
process or warrant to be produced-if required and notice of cause of arret

given, 19

effect of failure to produce or give notice, 19

peace officer preventing escape from arrest, 19

private person preventing escape, 20

necessary force may be used, 20
preventing escape or rescue in major offences-protection from crimina

responsibility, 20
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4USTIFICATION OR EXCUSE-Continued.

the same as to minor offences, 20

pre'venting breach of the peace, 20

arrest of person found committing breach of the peace, 21

peace officer receiving into custody party to breach of the peace, 21

suppression of riot by magistrates, 21

by any one, 21

necessary force may be used, 22

protection of persons subject to military law, 22

necessary force may be used to prevent commission of major offence, 22

self-defence, unprovcked assault, 22

provoked assault, 23

provocation may be by blows, words or gestures, 23

force may be used to prevent insult. 24

one in possession of moveable property may resist taking by trespassers, 24

protection from criminal responsibility in defending possession of move-

able property, 24

one in unlawful possession not protected against owner, 24

necessary force to prevent breaking and entering of dwelling-house may be

used, 24

and to prevent breaking and entering by night, 25

defence of real property against trespassers, 25

entry on house or land under assertion to title, 26

discipline of child, pupil or apprentice, 27

on board ship, 27

protection from criminal responsibility in performing surgical operation, 27

using force in excess of what is authorized, 27

consent to infliction of death no excuse, 27

act done in cbedience to de facto law, 28

.JUVENILE OFFENDERS-

trial of, S92

conditional release of, on first offence, 977

K.

KEEPER-

of penitentiary or prison is a " peace officer," 4

KEEWATIN-

. for proceedings in, expression "Attorney-General" means Attorney-

General of Canada, 1

no speedy trial in, 877

ssuninary trial in 884, 885

trial of juvenile offenders in, 892, 898

KEY-

used by post office department, stealing, 372

stealing by means of, 3S9
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KIDNAPPING-
what constitutes, 258
remarks on, 258

form of indiotment, 258

KILLING-
by correction, 27,'190
by influence on the mind, 208
cattle, 341, 573
pigeons, 375

See HoMicImE, MURDER.

L.

LAND-
document of title to, defned, 2

included in " valuable security," 5
stealing things fixed to, 336
document of title to, stealing, 370
things fixed to, stealing, 376

LAND MARKS-
offences as to, 582

LARCENY-
GENERAL REMARKS ON-307

the taking, 308
the carrying away, 320
the goods taken, 323
must be against owner's will or consent, 324
intent required, 325
by finding, 329
evidence, etc., 332
general deficiency in books of clerk, 335

PROVISIONS RESPEcTING-336
what things can be stolen, 337
animals capable of being stolen, 337
definition of theft, 338
theft of things under seizure, 340
theft by agent, 341

by attorney, 342
of proceeds under direction, 342
by co-owner, 345
by co-partners in mining claims, 34-5
by husband and wife, 346
by clerks or servants, 355
by agents, etc., punishment, 369
by tenants or lodgerb, 370
of testamentary instruments, 370
of judicial documents, 371
of post letter bags, etc., 372
of letters and other mailable matter, 372
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LARCENY-Constinued.
of election documents, 373
of railway tickets, 373
of cattle, 373
of dogs, birds, etc., 374
of oysters, 375
of things fixed to buildings, 376
of trees, saplings, etc., 377, 378
of timber found adrift, 380
of fences, styles, etc., 380
unlawful possession of trees, fences, etc., 380
of plants in gardens, 381

not in gardens, 382
of ores, minerals, etc., 382

stealing from the person, 383
stealing in a dwelling-house, 384
stealing by pick-locks, etc., from any receptacle, 389
stealing goods in process of manufacture, 389
stealing in ships or from wharves, etc., 390
stealing wrecks, 392
stealing on railways, 392
stealing things in Indian grave, 393
destroying documents, 393
stealing promissory notes, 393
concealing anything capable of being stolen, 396
thief bringing into Canada anything stolen abroad, 396
punishment for, when not provided for, 397

when value exceeds 8200 : 397
search warrant for things stolen, 638
three acts of, committed within six months may be tried together, 686
on indictment for, no verdict for obtaining by false pretenses allowed,

and vice versa, 719

summary trial, 884
trial of juvenile offenders, 892
compensation to purchaser of stolen property, 901
restitution of stolen property, 901

LAUDANUM-
administering, with intent to commit indictable offence, 239

LAW OF M ARRIAGE-279
See MARRIAGE.

LEAD-
on buildings, stealing, 376

LEASE -
of mine, fraud by holder of, 423

LEGISLATURE-
conspiracy to intimidate, 48

LETTER-
threats by, to murder, 222
stealing, 372
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LETTER-Continued.

falsely pretending to enclose money in, 417
demanding with menaces by, 449

causing person to receive, containing threat, 452

threatening by, to burn, 565

to injure cattle, 580

LETTERS PATENT-

forgery of, 513

LEVYING WAR-

to depose Her Majesty or compel Her to change Her measures, 46
conspiring to, for such puPose, 46

subject of state at peace with Her Majesty, 47
British subject in company with same, 48

against Her Majesty, conspiring, 48

LIBEL-

seditious, 72

on foreign sovereigu, 73
obscene, 121

defamatory, defined, 296

publishing, defined, 297

upon invitation, 297

in courts, etc., 297

parlianentary papers, 297

report of proceedings of parliament and courts, 297

public meetings, 297

fair discussion and comment, 298
·seeking remedy for grievance, 298

answer to inquiries, 298

giving information, 298

responsibility of proprietor, etc., of newspaper, 298

selling libels, 299

wher. truth is a defence, 299

defamatory, extortion by, 299

punishment, 300

general remarks and cases, 300

procedure on, 304, 305
former act unrepealed, 306

defainatory, not triable at quarter sessions, 605

indictments for, 679

against newspapers, jurisdiction, 728

evidence in certain cases, 810

LIME-

destroying tish in river by, 574

LIMITATION-

of tinie to commence proceedings in certain cases, 613

what is commencement of prosecution, 615

need not be pleaded in criminal cases, 615
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LIMITATION-Continued.

of time in offences under Dominion Elections Act, 615
in proceedings on summary coniction, 906
action against justice for not making returns of convictions, 948
action for penalty, 958
against persons administering the criminal law, 979

LIQLrOR-
in package on railway, damaging, 567

See INTOXICATING LiQuon.

LOADED ARMS-

detinition, 3

LODGER-

tenant or, stealing by, 370

LOOSE, IDLE AND DISORDERLY-

what persons are, 140

search warrant, 644

LOST PROPERTY-

Iarceny by finding, 329

LOTTERIES-

provisions respecting, 138

tickets for, etc., seized under search warrant, 643

LUCUI CAUSA-

aixiuction of heiress, 2S9, 293
lareeny need not be, 333

nor receiving, 351

LLUNATIC-8, 860

See INsANITY.

MACHINERY--

riotous destruction of, 57
damage to, 58

wilful damage to, 574

remarks, 577

MAGISTRATE-

suppressing riot, 21

ceading Riot Act, 56

duty of, if rioters do not disperse, 57
certain to have powers of two justices, 003
jurisdiction in indictable offences, 627
meaning of expression, in summnary.trial proceedings, 884
may try juvenile offenders, 892
jurisdiction in summary convictions, 906
actions against, 979
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MAIL-
definition, 6
offences as to, 372
stopping with intent to rob, 447

MAILABLE MATTER-
definition,«6
stealing, 372

MA IM--
wounding with intent. 233
or wound a public officer, 239
by explosives, 241
one's self to obtain charity, 432
cattle, 573

attempt, 579

MALE PERSON-
indecent assault by, 116, 121, 253

MALICE-
in murder, 153, 167
in mischief, 557

MALICIOUS INJURIES-557
See MISCRIEF.

MANSLAUGHTER-

remarks on, 181
provisions as to, 211

definition, 211
punishment for, 225
triable at Quarter Sessions, 605
conviction or acquittal for, a bar to subsequent indictment fr nurder,,71Z,
conviction for, on indictment for murder, 819, 822

And see HOMICIDE.

MURDER.

MANTRAPS-

setting, with intent to do bodily harm, 243

MANUFACTORY-

destroying or damaging, 57, 58

stealing goods entrusted, etc., 389

fraudulently disposin'g of goods entrusted, 390

damaging goods in, 574, 577

MARINE STORES-

offences respecting, 425

search warrant, 641

MARINE-
receiving, etc., regimental necessaries from, 428, 429
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MARRIAGE-
bigamy, 279
feigned, 287
polygamy, 287
unlawfully solemnizing, 288
solemnizing an unlawful, 288
abduction for purpose of, 289
license or certificate. forging, 513
register of, destroying, etc., 530
false extracts and certificates of, 530, 531

MARRIED WOMEN-
See-HUSBAND AND WIFE.

MASKED-
being, when indictable, 485

MASTER-
of ship, taking unseaworthy ship to sea, 251·
consent of Minister of Marine required for prosecution, 612

MASTER AND, SERVANT-
criminal liability of master for acts of servant, 12
master niay use reasonable force in correction of apprentice, 2Z
neglectby master of natural duties, 143
assault.« by masters on servants, 151
master may justify battery in defence of servant, 263.

MATRONS-
jury of, abolished, 850

MAYHEM-
when justifiable, 263

MEDICAL PRACTITIONER-
surgical operation by, 27
killing by, 195

M EETINGS-
public, offences respecting, 68
religious, disturbing, 116

MENA CES-
stealing in dwelling-house with, 384
sending letter demanding property with, 449
demanding with, 450

MENS REA-
necessary to offence, 11, 295

METAL-
on buildings, stealing, 376
stealing ore of, 382
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MILITARY LAW-
definition, 3
protection of persons subject to, 22
code cannot affect governnent of Her Ilajestws. forces.

MILITIA-
enticing members of, to desert, 50
purchasing, etc., regimental necessaries, 428

MILL POND-
destroving flood gate of, 574

MINERALS-
stealing, 382

MINES-
punishment for leaving unguarded, 250
concealing gold, etc., to defraud partner in, 345
stealing ore, etc., from, 382
fraud by lessee or licensee of, 423
mischief to, 572
search warrant, 642

MISADVENTURE-
homicide by, 205

MISBEHAVIOUR IN OFFICE-80

MISCARRIAGE-
attempt to procure, 275-276

MISCHIEF-
causing dainage, 557
arson, 558
attempt to commit arson, 563

damage by explosives, 565
on railways, 567
injuries to telegraphs, 569
,wrecking, etc., 570-571
to minès,-ài2

punishments, 573
injuries to cattle, etc., 579-580

to poll-books, 580
by tenants, 581
to land marks, 582
to fences, etc., 582
to harbours, 583
to trees, etc., 583-584

other injuries, 585

.MISCONDITCT-
in office, 80
of officers entrusted with execution of writ, 84

MISDEMEANOURS-
felony and, distinction abolished, 603
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MISFEASANCE IN OFFICE-80

MISPRISION-
of treason, 47

MORALITY, OFFENCES AGAINST-

unnatural offences, 116, 118

incest, 119

inrdecent acts, 120, 121

publishing obscene matter, 121.

posting immoral books, 122

seduction, 123, 124

unlawfully defiling women, 125-129

carnally knowing idiots, etc., 130

prostitution of Indian women, 130

MORTGAGE-

making fraudulent, 422

fraudulently concealing, 422

MOTION IN ARREST OF JUDGMENT-852

MOTIVE-

not the saine as intent, in criminal law, 11

need not be proved. in case of disobedience to statute, â3»

M\INICIPALITY-

(etfinition, 3

corruption in municipal affairs, 81

stealing by enployees of, 355

emnplovee of, refusing to -,ive up books. 369
stealing documents of election in, 373
destroying, etc., saie, 580

MICRDER-
reuumarks on homicide, 153

definitions, 210

provocation to reduce to manslaughter, 211

puni.himent far, 212

attempts to commit, 212

threats by letter to, 222

conspiracy to, 224

accessory after the fact to, 225

by suicide, 226

no other offence can be joined in indictment for, 6S6
on indictument for, conviction only for murder or manslaughter, 819·

MUTE-
beduction of deaf, 130

0n arraigumnent, standing, 752

MUTINY-

iniciting to, 49

.enten1ce under Act of imprisonment, 966
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N.

NECESSARIES-
duty to provide wife, child, etc., with, 143
punishment for neglect, 144

NECESSITY-
homicide by, 10, 171

NEGATIVE AVERMENTS-
in indictments, 676, 677
on summary convictions, 909

NEGLIGENCE-
death caused by, 144, 191, 198
contributory, in homicide, 192
causing bodily injury by, 245, 249
setting fire to forest by, 565

NEW BRUNSWICK-
"Court of A ppeal'' in, 2
" Superior Court of Criminal Jurisdiction," 5
incest in, unrepealed statute, 119
adultery in, 129
speedy trials in, definitions, 877
summary trials, 884
trial of juvenile offenders, 890

application of fines, 890
definitions, 892

application of fines generally, 897
appeal from summary convictions, 933
recovery of fines on estreated recognizance, 951

NEW TRIAL-
court may order, on case reserved, 865
when granted, 872
by order of Minister of Justice, 873
may be ordered by Suprene Court of Canada, 873

NEWS-
publWng false, 73

NEWSPAPER-
defined in respect to libel, 3
advertising reward for return of stolen þroperty in, 106
responsibility of proprietor of, 298
trial for libel must be in province where newspaper published, 305
indictment against, for libel must allege publication in the district, 84.5

NIGHT-
or 'night time " defined, 3
arrest of person committing offence by, 17, 18
defence of dwelling-house entered by, 24
what is, in burglary, 457
breaking shop, etc., by, 480, 483
being found in dwelling house by, 483

zbeing found armed at, with.intent, 484
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NIGHT-Continued.
being masked or disguised, or in possession of house-breaking implements

at, 485
damaging any property by, 574
arrest without warrant of person found committing offence by, 618

of person loitering on highway by, 618

NIPISSING-
special provisions as to, in sections 878, 879, 902

NOLLE PROSEQUI-851

NORTH WEST MOUNTED POLICE-
enticing members of, to desert. 50

NORTH-WEST TERRITORIES-
expression "Attorney-General" neans Attorney-General of Canada

in, 1
Supreme Court of is a " Court of Appeal," 2

" Superior Court of Criminal Jurisdiction," 5
sale of arms in, 69
no speedy trials in, 877
summary trials, 884
trial of juvenile offenders, 892
application of fines, 951
limitation of time for proceedings on summary oonvictions, 906
imprisonment in, 967
code applies to, 981

NOT GUILTY-
plea of, on refusal to plead, 752

NOTARIAL ACTS-
forgery of, 511

NOTICE-
of cause of arrest, to be given on executing warrant or process, 19
in proceedings against receivers, 827
to surety in recognizance to prosecute, not required, 661
of indictment against corporation, 727
of motion for leave to appeal on case reserved, 865
of appeal to Supreme Court of Canada, 873

NOVA SCOTIA-
"Court of Appeal " in, 2
"Superior Court of Criminal Jurisdiction," 5
incest, unrepealed statute in, 119
special provisions as to indictable offences, 876
speedy trial in, 877
sunmary trial, 884
trial of juvenile offenders, 892

application of fines, 890
definitions, 892

application of fines generally, 897
appeal from sunmary convictirns, 933
recovery of fines on estreated recognizance, 951
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NUISANCE-
common, defined, 131

penalty for common, 133

of particular character, 133

selling things unfit for food, 133

common bawdy-house defined, 133

common gaming-house, 133
common betting-house, 134

puniishment for keeping bawdy-house, etc., 134

offences as to gaming-house, 135

gambling in stocks, 136

public conveyance, 136

betting and pool selling, 137
lotteries, 138

,misconduct in respect of dead bodies, 139

0.

OATH-
to commit certain offences, 70, 72
administering without authority, 101

OBJECTION-

certain objections not fatal, C78
to indictment, how taken, 701
on summary convictions not fatal, 908

OBSCENE MATTER-

publishing, mailing, etc., 121, 122

OBSTRUCTION-

peace or public offBcer, etc., 84

of peace officer entering gaming house, 135

of railways, 567

OBTAINING-

by false pretenses, 397

passage by false ticket, 417

OFFENCES AGAISNT THE LAW OF MARRIAGE-279

See MARRIAGE.

OFFENCES AGAINST THE PERSON AND REPUTATION-143

See PERSON.

OFFENCES AGAINST RIGHTS OF PROPERTY-336
See THEFT, FALSE PRETENSES, FORGERY, MISCHIEF.

OFFENCES AGAINST PUBLIC MORALS-114.
See PUBLIC MORALS.

OFFENCES AGAINST PUBLIC ORDER-46
See PUBLIC ORDER.

OFFENCES AGAINST RELIGION--114

Ses RELIGION.
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OFFENSIVE WEAPON-
definition, 4
unlawful use and possession of, 63

possession, 64
carrying, 65
smugglers carrying, 65
carrying about the person, 67
at public meetings, etc., 68
near public works, 69

OFFICE-
selling, appointment, etc., 82
officiai corruption, 77

disabilities by conviction, 80, 973

OFFICER-
judicial corruption, 77
employed in prosecutions, corruption of, 77
entrusted with execution of writ, misconduct of, 84
of justice, killing, 176

killing by, 178

And see PEACE OFFICERS.

PUBLIC OFFICERS.

OFFICIAL CORRUPTION-77

OFFICIAL SECRETS-
unlawfully communicating, etc., 50, 51, 52

OIL WELL-
conveying water, etc., into unlawfully, 572

OMISSION-
to provide necessaries of life, 143
dangerous to life, duty to avoid, 144
to perform legal duties, homicide by, 191, 199

See NEGLIGENCE.

ONTARIO-
"Court of Appeal " in, 2

"Superior Court of Criminal Jurisdiction," 5
offences in certain parts of, 629
practice in, 875

provisions as to courts in, 875
speedy trials in, definitions, 877
sumnary trials in, definitions, 884

by magistrate in, 886

application of fines, 890
trial of juvenile offenders, definitions, 892

application of fines, 897
summary convictions, appeal, 933

returns in certain parts, 946
recovery of fines on estreated recognizance, 951
imprisonment in, special provisions, 967

CRIN. LAw-67
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ORCHARD-
stealing fruit, etc., from, 381, 382
destroying fruit, etc.. in, 584

ORDERS-
-of court, disobedience to, 83
·for payment of money, forging, 512, 518
for delivery of goods, forging, 512, 518
for passage on railway, etc., 514

'ORE-
of nietals, stealing from mine, 382
indictment for stealing, 685

OUTLAWRY-
abolished, 974

OVERT ACTS-
in treason, 47

limitation of time, 614
indictment must state, 679
special provisions as to in'dictment not to apply, 755
indictment not to apply, 755

OWNER-
definition,4
of any property against which offence is committed, may arrest offender,

618

OYSTER BEDS-
unlawful dredging, 337
indictment for, 681

OYSTERS-
capable of being stolen, 337
stealing, 375
indictment for, 681

P.

PANEL-
of Jury, stealing, 371

See CHALLENGE.

JuRY.

PARDON-
provisions as to, 976

PARENT-
may use reasonable force in correction of child, 27
duty to provide necessaries, 143
may justify battery in defence of child, 263, 264

PARLIAMENT-
levying war to intimidate, 46
conspiring to levy war to intimidate 48,



1059INDEX.

PARLIAMENT-Continued.
disobeying act of, 83
publishing report of proceedings not libel, 297

PARTIES TO OFFENCES-28

See ACCESSORY.
AIDERS AND ABETTORS.

PARTNER-
theft by, 345
in mining claim, concealing gold, etc., 345

PAWNBROKER-
ticket, is a warrant for delivery of goods, 519

PEACE-
breach of, 52
articles of, 969

See ARTICLES OF THE PEACE.

RIOT.

PEACE OFFICER-
defined, 4
justification in making arrest, 16-21
neglect of, to suppress riot, 83
neglect to aid, 83
obstructing, in execution of duty, 84
assault on, 254
arrest by, without warrant, 617, 619

PENALTY-
limitation of action for, 958

PENETRATION-
in carnal knowledge, 6, 269

PENITENTIARY-
included in term " ptison," 4
escape from, 112
imprisonment in, 966

PEREMPTORY CHALLENGE-777
See CHALLENGE.

'ERJURY-
provisions as to, 85
subornation, 86, 96
punishment for, 97
lawful oath necessary, 88
indictment, 89
evidence, 90
false oath is, 98
judge may commit for, at trial, 98
false affidavit out of Province, 99
false statements, 99
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PEPJURY-Continued.
fabricating evidence, 99
triable at Quarter Sessions, 605
provisions as to indictment, 680
when evidence must be corroborated, 795
evidence of child not under oath, 795
evidence of trial where committed, 800

PERSON-
definition, 4
stealing from the, 383

PERSON AND REPUTATION, OFFENCES AGAINST-

DUTIEs TENDING TO PRESERVATION Or LIE-

duties-definition, 143

duty of parent, guardian, etc., 142

omissions dangerous to life, 144

punishments, 144

abandoning infants, etc., 149
assaults by masters on servants, etc., 151

HOMICIDE-

remarks, 153
definition, 205
when child becomes a human being, 205
culpable homicide, 206
procuring death by false evidence, 208
death within a year and a day,.208
killing by influence on the mind, 208
acceleration of death, 209
that death might have been prevented no excuse, 209
treatment of.injury causing death, 209

MURDER, MANsLAUGHTER, ETC.-

See MURDER and MANSLAUGHTER.

BODILY INJuRIEs, ETC.-233

See BODILY HARM.

AssAUrTs-252

See ASSAULT.

RAPE AND PROCURING ABORTIoN-268

See RAPE.

ABORTION.

OFFENCES AGAINST CONJUGAL RIGHTS, ETc.--279
See BIGAMr, MARRIAGE, ABDUCTION.

DEFAMATORY LIBEL-296

See LIBEL,

PERSONATION-
to obtain property, 538

at examinations, 538

of owner of stock, 539
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PETIT LARCENY-
distinction between grand larceny and, abolished, 307

PETIT TREASON-
what constituted, 205

PICKLOCK-
stealing by ineans of, 389

PICTURES-
obscene, selling, etc., 121

PIGEON-
capable of being stolen, 337
killing with intent, 375

PILLORY-
punishment by, abolished, 974

PIRACY-74

PLACE-
district, county and, defined together, 2

PLANT-
stealing, 381, 382
destroying, 584

PLAY-
cheating at, 430

PLEA-
included in expression "indictment," 3
of justification in libel, 305
objections to indictment to be before, 701
to indictment, time, 710
in bar, 714
of corporation. 727
in abatement abolished, 752
refusal to plead, 752

PLEDGE-
unlawful, by attorney, etc., 342

POISON-
killing by, 174
attempt to murder by, 212

to cause bodily harm by, 240
administering to procure abortion, 276
poisoning not an assault, 823

-POLL-
challenge to, for favour, 779, 783

ËOLL-BOOKS-
stealing, 373
destroying, 580

rOLL ING JURY-770
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POLYGAMY-

rovisions respecting, 287

mill-pond, damaging, 574

POOL SELLING-
betting and, 137

POSSESSION-
having in, defined,. 2
of stolen goods, presumptive evidence of larceny, 333
of stolen property, evidence on trial of receiver, 827

POST-
stealing, 380
damage to, 5q2

POST LETTER-
definition, 6
receiving stolen, 353
stealing, 372

POST LETTER BAG-
definition, 6
receiving stolen, 353
stealing, 373

POST OFFICE-
definition, 6
stealing key cf, 372
forging postal stamps, 527,
sections of act repealed, 983

POSTPONEMENT-
of trial, 710, 713

POWER OF ATTORNEY-
theft of property held under, 342
forgery of, 513, 523

PRACTICE-
of courts as to juries, saving clause, 787
in courts of Ontario, 875

PREGNANCY-
of woman sentenced to death, 850

PRESENTMENT-
included in term "indictment," 3

PRESUMPTION-~
of capacity to commit crime, person of fourteen and upwards, 8;
of sanity, 8
of compulsion of wife, none, Il
of larceny by possession of stolen goods, 333

PREFENSES-397
S£E FALSE PRETENSES.

PREVIOUS CONVICTION-
stealing dormestic animals after, 374
stealing trees, etc., after, 378
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PREVIOUS CONVICTIONS-Contibued.

fences, etc., after, 380

plants, etc., in gardens, 381

not in gardens, 382

stealing after, 397

burglary, etc., after, 488

offence as to coin after, 555

damaging fences, etc., after, 582

trees, etc., 583

vegetables, etc., 584

indictment charging, 697

proceedings on, 791

proof of, 801, 802

may be given in evidence against receiver, 828

punishment after, 965

PRINCE EDWARD ISLAND-

" Court of Appeal " in, 2

"Superior Court of Criminal Jurisdiction," 5

incest in,unrepealed statute, 119,

speedy trials in, definitions, 877

summary trials, special provisions, 886

trial of juvenile offenders, the same, 898

application of fines, 890

definitions, 892

general application of fines, 897

appeal from summary convictions, 897

return of convictions, 946

recovery of fines on estreated recognizances, 951

PRINCIPAL-

in first degree defined, 30

offence committed through agent, 30

in second degree defined, 31

all are, in treason, 35

See ACCESSORY.

ArDERS AND ABETTORS.

PRISON-

definition, 4

escapes and rescues, 107, 113

See GAOL.

PENITENTIARY.

PRISON BREACH-107-113

PRISONER-

removal of, 740

arraignment, 751

preseuce at trial, 756

statement of, to jury, 763, 764

procuring attendance of, as witness, 792

presence at taking evidence under commission, 794

statement of, before magistrate, evidence at trial, 800
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PRISONERS OF WAR-
assisting eseape.of, 111

PRIVY COUNÇIL-
appeal to, abolished, 874

PRIZE FIGHT-
offences as to, 61, 62

PROCEDURE-
general provisions, 602

jurisdiction, 604

procedure in particular cases, 606

compelling appearance of accused before justice, 627

procedure on appearance of accused, 644

indictments, 670

corporations, 727

preferring indictment, 728

removal of prisoners-change of venue, 740

arraignment, 751

trial, 756

appeal, 864

special provisions, 874

speedy trials of i'ndictable offences, 877

summary trials'of indictable offences, 884

trial of juvenileoffenders for indictable offences, 892

costs and pecuniary compensation-restitution of property, 898

summary convictions, 906

recognizances, 950

fines and forfeitures, 958

PROCEEDINGS AFTER CONVICTION-

punishments; 959
capital punishments, 966

imprisonmefit, 964

whipping, 968

sureties for keeping the peace, and fines, 96S

disabilities, 973

punishments abolished, 974

pardons, 976
actions against magistrates, etc., 479

PROCESS-

officer justified in executing, 12

erroneous, 14

irregular, 16

issued without jurisdiction, 15

PROCLAMATION-

under Riot Act, 56

unlawfully printing, 522

proof of, 522

PROCURING-
commimion of offence, 28

indecen: act by a male on a male, 121

defilement of girl, etc., 125, 127
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PROMISSORY NOTE-
stealing, 393
obtaining execution of, by false pretenses, 414

by force, 448, 452
forgery of, 512, 515

PROPERTY-
definition, 4
defence of, 24
defence by one without claim of right not justified, 24
defence of real, 25
assertion of right to, how enforced, 26
stolen, compensation to purchaser, 900
restitution of stolen, 901

PROPERTY, OFFENCES AGAINST RIGHTS OF-307

PROSECUTION-
commencement of, what is, 615

PROSTITUTE-

procuring a girl or woman to become, 125
Indian woman, 130
loose, idle and disorderly person, 140

See BAWDY-HOUSE.

PROVOCATION--
to assault, 23
to reduce murder to manslaughter, 156, 161, 162, 182
provisions as to, 211

PUBLIC MEETINGS-
coming armed within two miles of, 6S
lying in wait for person returning from, 68

PUBLIC OFFICER-
definition, 4
breach of trust b?, 80
obstructing, in execution of duty, 84
assault on, 254

PUBLIC ORDER, OFFENCES AGAINST-
treason, 46 .
levying war, 47
treasonable offences, 48
conspiracy to.intimidate legislature, 48
assaults on the Queen, 49
inciting to mutiny, 49
enticing soldiers or seamen to desert, 40
resisting warrant to search for deserter, 50
enticing militiamen, etc. to desert, 50
unlawfully obtaining or conmunicating official information, 51
breach of official trust, 52

PUBLIC SERVICE-
persons in, unlawfully communicating official information, 51, 52
.stealing by persons, 355

1065
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PUBLIC SERVICE-Continued.

refusal to deliver up books, etc., 369
false statement of receipts, etc., 421

PUBLIC STORES-
offences as to, 425

PUBLIC WORKS-
protection of, 69

PUBLIC WORSHIP-
disturbing, 115, 116

PUBLICATION-
of false news, 73, 74
of libel, 296, 297

Q.
QUALIFICATION-

of grand jurors, bow attacked, 752

of jurors, 771

QUARRY-

punishment for leaving unguarded so as to endanger life, 250'

QUARTER SESSIONS-

jurisdiction of, 604

QUEBEC-

" Court of Appeal " in, 2

"Superior Court of Criminal Jurisdiction," 5

f raudulent seizures ot land in, 422

speedy trials in, definitions, 877

summary trials, 884

application of fines, 890

trial of juvenile offenders, definitions, 892

application of fines, 897

appeal f rom sumrnary convictions, 933

estreated recognizances in, 951, 955

imprisonmnent in, special provisions, 967

QUEEN-

treason by killing, etc., 46

See Tair.EoN

QUI TAM ACTIONS, 104

R.

RACE-

betting on, 137

RAFT-

breaking, injuring, etc., 571

RAILWAY-

intentionally endangering safety of persons on, 245

negligently endangering safety, 245

tickets, stealing, 373
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RAILWAY- Continued.

stealing on, 392

forging tickets, 514

mischief on, 567

damage to, with intent, 573

conveyance of cattle by, 587

breach of contract to carry mails by, 590

RAPE-

boy un der fourteen years cannot commit, 8, 26o

provisions respecting, 268

RECEIPT-

false, warehouseman giving, 423

false, statements in certain, 424

forgery of, 512, 520

RECEIVING STOLEN GOODS-

provisions as to, 347

stolen post letter, 353

other cases, 354

when receiving coniplete. 355

after restoration to owner, 35~

proceedings and trial, 697, 827, 828

RECOGNIZANCE-

stealing, 371

provisions as to, 950
when and how estreated, 953

special provisions for Quebec, 955

to keep the peace, 969

RECORD-

included in expression " indictment,' 3

stealing, 371

forn of, on trial on indictment, 845

RECORDER-

has powers of two justices, 605

can hold a summary trial, 884

can try juvenile offenders, 892

REFOR MATORY-

term " prison " includes, 4

imprisonment in, 967

REGISTER-

of deeds, false entry in, 511

Of births, etc., forging, 512

forging public, 513

of court, forging entry in, 513

destroying, etc., any, 530

false extracts from, 530

uttering false certificates of, 531

public, false entries in, 531
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RELIGION, OFFENCES AGAINST-
blasphemous libels, 114
interfering with, 115

REPLICATION-

expression " indictment " includes, 3

IREPLY-
right of Attorney-General to, 757
of counsel, 765
evidence in, 766

REPRIEVE-

may be granted by court, 960,961

REQUESiT-

for payment of noney, forging, 513, 521

RESPITE-
of execution of sentence, 960, 961

RESCUE-107
See ESCAPES AND RESCUES.

RESERVOIR-
damaging flood gate of, 574

RESTITUTION-
of stolen property. 901

RESTRAINT OF TRADE -
offences as to, 589

REVENUE-
false statement of, by official, 421
stamps for, counterfeiting, etc., 526

RE WARD-
taking, for helping to recover stolen property, 105
for return of stolen property, advertising, 106

RING DROPPING-
trick of, 33, 312

RINGING THE CHANGES-
obtaining money by trick of, 311, 334

IRIOT-
suppression of by magistrates, 21

by any one, 21
necessary force mnay be used, 22

persons subject tomilitary law justified in obeying comnand t> supprcss, 22
definition of, 55

punishment, 55

reading Riot Act, 56
destruction of building by, 57, 53

-RIVER-
navigable, damaging, 574
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ROAD-
turnpike, property in, how averred, 681

ROBBERY-
remarks on, 433
aggravated, 444
punishnent, 446
assault with intent to commit, 447
stopping mail with intent, 447

ROUT-

provisions as to repeal, 56

S.

SAILOR-
enticing to desert, 49
carrying arms, 67
buying, etc., necessaries of, 428
advance note of, not an order for payment of money, 519
preventing from working on ship, 595

SALE-
of things unfit for human food, 133
fraudulent, of property, 422
by false weights, 431

SALE OF OFF1CE-82

SALMON RIVER-
throwing lime in with intent to destroy fish, 571

SALVATION ARMY-
meetings of, not an unlawful assembly, 54

SANITY-

always presumed, 8

SEA-BANK-

damaging, etc., 573

SEAL-
great, forgery of, 521
of court, etc., forging, 522
formality of a, on magistrates' documents, 948

SEAMEN-49
See SAILOt.

SEARCH WARRANT-
provisions as to, 638

public stores, 641
gold, etc., 642
timber, etc., 642
liquors near Her Majesty's vessèls, 642
girl in house of ill-fame, 642
gaming house, 643
vagrant, 644
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SECURITY-
valuable, defined, 5

See VALUABLE SEcURiTY.

SE DEFENDENDO-
See SELF DEFENCE.

SEDITIOUS OFFENCES-
unlawful onths, 70
definition 72

SEDUCTION-
of girl between fourteen and sixteen, 123
under promise of marriage, 123
of ward, servant, etc., 124
of female passengers on vessels, 124

SEIZURE-
things under, stealing, 319, 340
fraudulent, of land, 422

SELF-DEFENCE-
to repel unprovoked assault, 22

provoked assault, 23
from assault accompanied with insult, 24
committing homicide in, 202

SENTENCE-
lawful, officer justified in executing, 12
erroneouîs, execution of, 14
without jurisdiction, 15
of death, false certifeate of, 106
on trial, special provision for Nova Scotia, 876
of death, form of, 960

how carried out, 9G1

SEPARATE TRIALS-
when parties entitled to, 696.

SERVANT-
correction of, by master, 27
duty of master to provide necessaries for, 143
assaults on, 151
may justify battery in defence of master, 263
troublesone, removing from house by force, justiflable, 214
taking his master's food for feeding cattle not thef t, 339
larceny by, 355

SESSIONS OF THE PEACE-
See QUARTRa SEsIONS.

SEVERANCE OF DEFENCE-
parties entitled to, 696
separate chaUenges on, 786
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SHERIFF-
is a " peace officer," 4

proclamation by, in case of riot, 56

challenge to array for partiality, etc., of, 774

duties of in executing sentence of death, 960

·SH IP-

discipline on boa'rd of, justified, 27

placing, etc., explosives substance in, setting fire to, etc,, with intent to

murder, 212

wvith intent, 241

unseaworthy, sending or taking to sea, 251

stealing in, 390

setting fire to, 558

attempt, 563

attempt to damnage, by explosives, 565

casting away, etc., 570

destroying or damaging by explosives, 573

preventing seaman, etc., from working on, 595

.SHIPWRECKED PERSON-

definition, 4

preventing, from saving his life, 250

SHOOTING-
attempt to murder by, 212

with intent to mnaim, etc., 233

at Her Majesty's vessels, 239

SiOP-

breaking and entering, 480

SIGNAL-
of railway, interfering with, so as to endanger life, 245

to endanger property, 567

marine interfering with, 570

.SIMILITER-

in caption of record, 846

judgnent not arrested for want of, 854

SMUGGLERS--
carrying offensive weapons, 65

SOCIETY-

unlawful, 70, 71

SODOMY-116

S-e ABOMINABLE CRIME.

SOLICITING-

to commit offence, 30

to nurder, 224

See ACCESSORY.

AIDER AND ABETTOR.
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SOLICITOR GENERAL-
expression " Attorney General " includes, 1

SOLITARY CONFINEMENT-
punishment by, abolished, 974

SOVEREIGN-
treasonable offences against, 46

See TREASON.

SPEEDY TRIALS-
of indictable offences, provisions for, 877

SPRING GUNS-
and man-traps, setting, 243

STACK-
of corn, etc., setting fire to, 561
of grain, etc., threats to burn, 565

STAMP-
included in expression "property," 4
counterfeiting, 526, 527

STATEMENT-
by prisoner to jury, 761

STATEMENT OF CASE-
by judge for Court of Appeal, 864
by justices for review, 944

STATUTE-
imperial, offence against, 6
disobedience to, 83

STAY OF EXECUTION-
of sentence of death by pregnant woman, 850
on judge's report, 961

STEALING-
See LARCENY.

STEAMBOAT-
ticket for passage on, stealing, 373

forging, 514

STENOGRAPHER'S NOTES, 655, 715, 869

STILE-
stealing, 380
destroying, 582

STOCK-
included in term " valuable security," 5
transfer, etc., of, forging, 512
personating owner of, 539

STOLEN GOODS-
See RECEIVING STOLEN GOODS.
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STORES-425
See PULIC STORES.

STRANGLING-
attempt to commit murder by, 212
with intent to commit offence, 239

STUPEFYING-
girl or women with intent to have carnal connection, 12->
with intent to commit indictable offence, 239

SUBORNATION OF PERJURY-83
See PERJURY.

SUBPRENA-
for witness on preliminary inquiry, 645

out of province, 648

SEBSEQUENT OFFENCE-
See PREVIOUS CONVICTION.

sUFFOCATING-
attempt to commit murder by, 212
with intent to commit indictable offence, 239

SUICIDiE-
abettor in, guilty of inurder as principal, 33
aiding and abetting, 226

SUMMARY CONVICTION-

proceeding:s on, 106 -

S \UMMARY' TRIALS-
of indictable offences, provision for, 884
no0t limîited to cities, 985.

UMMO)NS-

for a ppearance of acused, 632, 634
SUNDAY-

warrant nay be issued and executed on, 4;36
jury may return verdict on, 850

SUIPERIOR COURT OF CRIMINAL JURISDICTION-
definition, 4
jurisdiction of, 604

SUPREME COURT OF CANADA-
appeaLls to, 873

SUR ETIES-
of bail, rendering, 950
for keepiig the peace, etc., 968
articles of the peace, 969

SURGEON-
when justitied in performing operation, 27

See MEDICAL PRACTITIONER.

SURVEYOR-
removing landmark placed by, 582

Cntm. Làw-68
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T.

TAKING-

necessary in theft, 308

TALES-

ordering on trial, 786

TELEGRAPH-

dmage to, 56t

TELEPHONE-

damage to, 569

TENANT-

stealing fixtures, 370

injury to building by, 581

TENANT IN COMIMON-

theft by, 345

indictnent may name one as owner of property, 681

TENDER-

of payment, on distress warrant,

TERMS-

used in code, explanation of, 1

'rERRITORIAL DIVISION-

detinition, 5

TESTAMENTARY INSTRUMENT-

definition, 5

steal ing, 370

forgery of, 512

forged, obtaining probate by, 521

THEFT-

See LARCENY

THREATS-

cumpulsion by, when an excuse, 9

procuring connection with girl or woman by, 12(
t< murder, 222
extortion by, 451, 454

'to burn, 565

to injure cattle, 380

articles of the peace for, 969

THRESHING MACHINE-

damage to, 577

TICKETS-

railway, etc., stealing, 373

forging, 514
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TIMBER-
found adrift, stealiug, 380
destroying, etc., 571
Search warrant for, 642

TI'4IE-
limitation of, for prosecution, 613

TITLE-
of Act, 1
to goods, document of, defined, 2
to lands, 2

See DOCUMENT OF TITLE

TRADE-
conspiracies in restraint of. 589
conbinations in restraint of, 589

TRADE MARKS-
forgery of, 533, 535

TRADE UNION-
not unlawful, 589

TR AINING-
unlawful, to use of armns, 59

TR AVE RSE-
tii indictmients, 710, 711

T 1 E ASON-
participators in act of, all principals in first degree, 35, "S
what acts constittte, 49;
acctssories after the fact to, 47

!-vvinig, or entering Canada with intent to levy war, 47
tht .sams with citizens of foreign state at peace with Her Ma'e,ty, 4S
indictnent for, 679
,p-cial provisions as to trial, 755

TU .\ SONAlILE OFFENCES-
ci nsjiracy, etc., to dispose Her Majesty, 48
t i.-vy war against, or comapel Her Majesty to change Her measures, 48
to intîimidate tie Parliaient of the l7nited Kingdon or Canada, 4S

itue foreigners tu invade Her Majety's domîinions, 48
ind ictnent for, 67.

TRi ASt-R E-TRO VE -
concealing, 329
enspiracy to conceal. 430

stealing, 377. 377, 378
uniwful piossessin, 380 ,

tittrtyinîg or damiaging, 58;

TRESPASS-

ntct.«ary force mnay let used to reist, 24, 25

1075
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TRIAL-
on indictment, 756
speedy trial, 677
summary trial, 884
of juvenile offenders, 892

See NEV TRIAL.

TRICK-
larceny by, 311, 334
obtaining by false pretenses, 399

TRUST-
breach of, by public officer, 80
crininal breachi of, 417

TRUSTEE-
expression defined, 5

TURNPIKE-
road, property in how laid in indictment, 681

U.

UNDERTAKING-
for payment of noney, forging, 519
seamian's advance note is, 519

TNDERWRITERS-
setting fire to, etc., ship with intent to defraud, 5:2

UNDUE INFLUENCE-
to obtain favours frorn Government, 78

mnunîicipality, 81

UNLAWFUL ASSEMBLY-
definition, 52 -

pnislment for, 5<'

UNLAWFUL COMBINATION-
in restraint of trade, 589

UNLAWFUL CONSPIRACY-
meaning of tern "unlawful," 591

UNLAWFUL DISCHARGE-
uf prisuner, 113

UNLAWFUL DRILLING-
antd traiuing to use of arms, 5!)

UNLAWFUL OATHS-
to commit certain uffences, 70

coiplsioni against, 72
adnîîii.terinîg, 101

UNLAWFUL SOCIETTES -70, 71

UNLAWFITL WOUNDIN(-237
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UNNATURAL OFFENCE-
provisiânS respecting, 116

See .ABOMNB.E CR uf E.

ITNSEAWORTHY SIIIPS-
sending and taking to sea, 251

UTTERING-

intent in, 504

forged document, 521, 523, 530, 531

counterfeit coin defined, 541

provisions as to, 541, 552, 554, 555

v.

VAGRANT-
loose, idile and disorderly persons defined as, 140

search warrant for, 644

VALUABLE SECURITY-

definition, 5, 394

stealing froi poflt letter, 372

stealing fromi the person, 3.q3
.qtealing, in dwelling house, 384

destroying, etc., 393

Obtaining execution of, by false pretense, 414

compelling execution of, by force, 448

extortion of, by letter, 44!)

by threats, 451, 454

forgery of, 513

VARIANCE-

amending at trial for, 829
n sununary convictions, 90.

VEGETABLE PRODUCTS-
stealing frnm garden, etc., 381, 382

destroying in garden, etc., 584

VENtRE DE NOVO--

Not providel for in code.

VENUE-
.tfences connnitted on transit, etc., 127
stat'iemeint of, in indictment, 671

jurisdictioi of courts. 728

hange oi, 740

VEIM lICT-

judge iot bound to accept tirst, 77)

recumonendation to mercy no part of, 771
o)f.attemptlt whlen allowed, 811
wen attempt charged full offence proved, 817

for a minor offence included in offence charged, 81$
of conceaelnt f hirth on charge of child mourde-r, 826
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VERDICT---Contined.
jury retiring to consider, 849
may be taken on Sunday, 849
judgment not arrested for formal defects in, 854

VESSELS
See SHIp.

VEXATIOTS INDICTMENTS-
provisions now extended to all cases, 729

VIADUCT-
damaging with intent, 573

VIEW--

by jury on trial, 829-

VOLUNTARY ESCAPE-
what is, 108

VOLUNTARY OATHS-
administering, 101

W.
W ALL-

of the sea, etc., danaging, 573

WAR-
levying by subject of state at peace, 47

prisoners of, assisting escape, 111

WAREH1OUSE-
keepers of, giving false receipts. 423, 424
breaking and entering, 480, 4b3

W ARRzANT--
officer justified in executing, 14

irregular, 16
srrest without, in wiat cases, (16
remarks on, 618

for offence out of juri.sdiction, 630
on the high seas, 632

for apprehension of offender, 635
execution of, etc., 636
search warrants, 638

.sJecial cases, 641, 643
for vagránt, 644

for witness, 646-648

.. f remnaud on inquiry, 652
of commnitient, 659
of deliverance, 668
for arrest of person about to abscond, 668
India, included in expression "document of title of s2,"2
dock, the saine, 2
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WARRANT-Continucd.

for delivery of goods the like, 2

forgery of, 518, 519

WARRANT OF ATTORNEY-

stealing, 371

WARRANT FOR PAYMENT-

included in expression~" valuable security," 5

forgery of, 518

VEAPON-

See OFFENSIvE WEAPON.

WEIGHTS AND MEASURES-

false, selling goods by, 430

WHARF-

stealing goods fron, 390

WHIPPING-

punishment of, 968

IFE-

compulsion of not presumed, 11

not accessory after the fact by receiving, etc., husband after conmmission

of offence, 40, 41

duty of h'sband to provide necessaries, 143

stealing goods of husband, 316, 317, 346

WILL-

tern "testanmentary instrument " includes, 5

stealing, 370

forgery of,- 512

forged, obtaining probate by, 524

WITCHCRAFT-

pretending to practice, 433

WITNESS-

procuiring attendance of, at prelininary inquiry, 646

at trial, to remiain in attendance throughout, 791

conpelling attendance, 792

sick, evidence taken on commission, 794

out of Canada, 794

WOMAN, OFFENCES AGAINST-

See ABORTION.

FEMALE.

GIR L.

RAPE.

WOOD-

setting lire to, 564

WOOLEN GOODS-

stealing, 389



WORDS-
provocation to assault by, 23

killing by, 156, 165, 182

WOUNDING-
with intent to murder, 212

to maim, etc., 233
unlawful, 237
public offcer in execution of duty, 239
and robbity, 444

WRECK-
defintioxn, 6
stealing, 392
causing, 570
preventing saving of, 571

WRIT-
misconduct of officer entrusted with execatin, 54
stealing, 371
of election, stealing, 373

destroying, 580

WRIT OF ERROR-
abolished, 864

WRITING-
definition, 6
destroying, falsifying, etc., by director. etc., 418

by clerks, 419
includedin term " document '' as to forgery, 509

YARN-
cotton, stealing, etc., 3:0

444
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