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PREFACE.

JULY 1st, 1893.

HE coming into force on this. day of the Criminal
Code has necessitated a new edition of this work,

heretofore published sub. noni. “The Criminal Statute Law
of Canada.” (Two editions, first in 1874, second in 1888.)

In the present volume will be found, besides the text
of the Code, under each section thereof to which they re-
spectively apply:

1.—The report of the Imperial Commissioners on the
draft Code of 1879, submitted to the Imperial House of
Commons in the form of a Bill in 1880, from which the
present Code has been in a large measure textually
taken :

2—The cases from England and each of the Provinces
of the Dominion brought down to the latest date:

3.—-A reference to the Imperial corresponding statute
now in force in England: .

4.—A reference to the Imperial statutory enactments
applying to Canada and to the unrepealed Canadian
statutes on the same or cognate subjects:

5—Copious extracts from Russell, Greaves, Archbold,
Bishop and other well known books on Criminal Law :

6.—Forms of indictments adapted to the changes in the
law for the offences the more frequently met with in our
courts; in many instances, these might be shorter, but, till
there is a settled jurisprudence on the new law, it was
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deemed prudent not to expose those who have to draft in-
dictments to useless risks: '

7.—The changes, extensions, or additions to the law,
either italicized in the text of the statute, or pointed out
in the annotation. This has been done even in the parts
specially relating to Justlces of the peace, maglstrates
coroners, etc., though, as in the .previous -editions, the size
of the book did not allow the annotation of these enact-
ments.

The index of matters and tables of cases have been pre-
pared by C. H. Masters, Esq., of the New Brunswick Bar,
assistant reporter to the Supreme Court.

The following synopsis of the principal parts of thenew
statute to which the attention of the practitioner should
be more especially called may prove useful, though it must
not be taken as giving more than about one- half of the
amendments introduced :

Enactments on magistrates, coroners, justices of the
peace, constables, ete.

553. As to jurisdiction, p. 627, post.

568-642. A coroner cannot commit for trial: the find-
ing of murder or manslaughter by a coroner’s jury is to be
reviewable by a magistrate. (New). .

~ 590. Depositions before a justice on a preliminary
inquiry must be read over and signed by the witness and
the justice, the accused, the witness and justice being all
present together at the time of such reading and signing :
depositions to be written on one side only of each sheet ;
may be taken by stenographer; same for depositions on
trial of summary convictions, sec. 843, except that the
witnesses need not sign their depositions, sec. 856. (Vew).

550. Trials of offenders under sixteen to be private.
(New).

552. Arrest without warrant, in what cases legal hy
peace-officers and others. (dmendedd).
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562, 796, 818. Affidavit of service of summons at place
of abode must state that it was made on some inmate
thereof, apparently not under sixteen. (New).

562-563. No summons or warrant to be signed in
blank. (New).

575. Search-warrant authorized for lottery-tickets or
instruments. (New).

585, 586, 591. (Amended).

593. (New).

595. (New).

784. The summary trials of indictable offences not
limited to the police limits of cities. (New).

846. Certain objections not fatal. (New).

864. No summary conviction for assault if either
complainant or accused objects thereto. (New).

959. Provisions as to sureties and articles of the peace.
(New).

Page 948." Enactment as to absence of seal from docu-
ments of justices repealed, and not re-enacted.

GENERAL ENACTMENTS—OFFENCES NEW, OR ALTERED, OR
i EXTENDED.
13. Abolition of rule that a wife committing an offence’
in presence of her husband acts under coercion.

The rule, however, will still subsist for a wife who is
accessory after the faect to her husband. And (new) a
husband accessory after the fact to his guilty wife will be
presumed to act under coercion, sec. 63.

16-60. . (Drawn by Lord Blackburn for Imperial draft.)
This part of the Act in the main represents the existing
law as to the circumstances which excuse or justify acts
which would otherwise be crimes, and more particularly
the law relating to the degree of force which may be used
in arresting ottenders. Such alterations as it makes are
for the most part made necessary by the abolition of the
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distinction between felonies and misdemeanours. There
are, besides, a few special alterations in particular cases,
notice of which is given under each section in this volume,
A definite rule is laid down as to the suppression of
dangerous riots (ss. 38-43) not materially varying from
Lord Chief Justice Tindal’s charge to the Grand Jury after
the Bristol riots (see 1st Stephens Hist. Cr. L. 204), but
more explicit and complete. (From Imp. Comm. memo. to
Parliament.)

61. Puts the rules as to accessories and abettors in a
new form.

64+ Any one may be found guilty of attempt to com-
mit an offence although the commission of the offence was
impossible under the circumstances.

65. Treason. (Amended).

67. Accessory after the fact to treason. (New).

72, Inciting to mutiny. (New).

120,121, 122,123,124, As to seditious offences. (New).

125. Libel on foreign sovereigns (New). =

126. Spreading false news. (Vew).

127,128, 129, 130.  As to piracy. (New).

131. Bribery and corruption of judges, members of
parliament, or of a legislature. (New).

132.  Corruption of peace officers. (Vew).

135.  Breach of trust by public officer. (Vew).

137, Selling office. (Vew).

139. Disobedience to orders of court. (New).

140. Neglect of peace officer. (New).

141. Neglect to aid peace officer. (New).

142, Neglect to aid peace officer. ~ (New).

145. New provisions as to perjury.

150. False statements. (Vew). .

151. Fabricating evidence. (New).
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152. Conspiracy to bring false accusations; (New).

159, 160. As to escapes and rescues. (New).

170. Blasphemous libel. (New). ‘

177. Indecent acts. (dmended).

179. Obscene books, ete. (New).

188. Conspiracy to defile. (New).

195’., 193. As to nuisances. (New).

194. Selling things unfit for food.. (New).

195,196,197,198. Gaming or disorderly houses. (New).

206. Misconduct in respect to dead bodies. (New).

210, 211. Amendments of statute concerning duty of
parents, masters or husbands to provide necessaries, ete.
See p. 144, post.

927, 928, 229. Alter the law of murder and man-
slaughter: murder is not now to be defined as “killing
with malice aforethought.” But killing with malice afore-
thought does not cease to be murder. Accidental killing
of any one in the commission of a felony is not now to be
murder. See pages 153 to 212, post, as to details.

237. Aiding and abetting suicide. (New).

238. Attempt to commit suicide. (New).

239. Negleet to obtain assistance in child-birth,
(New). ‘

266. Law as to rape altered.

271. Killing child in mother’s womb. (NVew).

283.  Abduction of girl under sixteen. (dmended).

291. Law of libel as to public meetings. (New).

303-305. Law of larceny amended. Embezzlement as
a distinet offence abolished. A fraudulent conversion now
the gist of the offence, not an unlawful taking. See
pages 307 to 340, post. —-

813. The law as to stealing by husband of his iwife’s
property and” uce versa, and as to receiving by avowterer
amended.



viil PREFACE.

314. As to receiving stolen goods. (4mended).

315. As to receiving post letters. (Amended).

846. Stealing by pick-locks, ete. (New).

851. Stealing on railways. (New).

353. Provision as to stealing of promissory notes, ete.,
left out.

356. Previous conviction on charge of stealing
(Amended).

365. False statements by promoters, directors of com-
panies. (Amended).

366. False accounting by clerks. (New).

867. False statement by public officers. (New).

369. Punishment increased from six months to ten
years.

894. Conspitacy to defraud. (New).

896. Practising witcheraft. (New).

406. Extortion by threats. (New).

408-418. Burglary. (Aueended).

417. Being masked by night. (Vew.

423. Forgery. (dmended).

428. Sending telegram in false name. (New).

429. Sending false telegrams or letters. (New).

456-457. Personation. (New).

478. Previous conviction on offences against coin.
(Amended).

451. Mischief. (dmernded).

482. Arson. (dmended).

1499. Damaging any property by night to amount of
§20. (New).

502. Punishment decreased from ten years to two
years.

503. To destroy an election ballot or paper, seven
years. By s. 100, ¢. 8, R. S. C. («¢nrepealed) to destroy
any ballot paper, not more than six months.
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507a. Injuries to harbours. (XNVew).
527. Conspiracies. (JNew).
528. Attempts. (New).

529. =« (New).

580. =« (New).

531-532. Accessories after the fact. (XNew).
PROCEDURE.

534. Effect of eriminal offence on civil remedy.

535. Distinction hetween fe]ony and misdemeanour
abolished. (New):

539-540. Court of Sessions of the Peace, to have juris-
diction in manslaughter, perjury, forgery, counterfeiting
coin, blasphemous libel, bribery at elections. (New).

542. No alien to be prosccuted for an offence com-
mitted within the jurisdiction of the Admiralty, even on
board a British ship, without leave of the Governor-Gen-
eral.  (New). '

551. leltatlon of time. (dmended).
595. (4\ ew). P. 638 post.

610, 611, 612, 613, 616, 617, 619, 626, 627, 629. Indict-
ments. (dmended).

631, 632, 633. Pleas in bar. (Amended).

640. Abolishes the law of venue. Jurisdiction of
courts, not confined to territorial limits. (Neuw).

641. Vexatious indictments Act extended to all prose-
cutions. (New).

648. Bench warrant. (dimended).

656. Pleas in abatement abolished. (New:).

660. Court may allow accused not to be present at
trial.  (New).

661. Counsel’s addresses to jury. (Admended).

666. Challenging the array. (New).

667. Calling the panel. (New).
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668. Number of challenges, how regulated. (New).

673. Rules as to jury separating during trial. (New).

684. Evidence of any witness in forgery to require
corroboration. (New).

690. Admissions by prisoner on trial. (New).

718. Verdict for a minor offence included in offence
charged. (Amended).

But if on a charge of larceny, obtaining by false pre-
tenses is proved, or vice verse, the prisoner must now be

acquitted. (New).

723. Variances and amendments. (Amended).

729. Any proceedings of the court on a Sunday are
legal. (New).

731.  Jury de ventre inspiciendo abolished.

743. Writ of error abolished.

744. Appeal when a reserved case refused. (New).

746. Powers of court of appeal. (Amended).

747. New trial. (New). :

748. New trial by order of Minister of Justice. (New).

749. Intermediate effects of appeal. (New).

832-885. Costs. (New).

§36. Compensation for loss of property. (New).

838. Restitution of stolen property. (Amended).

951-952. Punishments in cases not provided for and
after previous conviction. (Ainended).

959. Sureties for the peace, articles of the peace. (New).

961. Disabilities by a conviction. (New).

962-965. Outlawry and attainder abolished.  (New).



- A TABLE OF REGNAL YEARS.

FOR CONVENIENCE OF REFERENCE TO THE ENGLISH STATUTES AND LAW

REPORTS,

Length

SOVEREIGNS. COMMENCEMENT OF REIGN. of

Reign.
WiliamI.....ccooeveveeee...| December 25, 1066..... ...... 21
William IL.........onens. «vs.| September 26, 1087 .......... 13
Henry I.....ccovvvvenvinn-...| August 5,1100..... RN 36
Stephen.............. seereven December 26, 1135 19
Henry II. .. ..oovivnnnnn. «...| December 19, 1154............ 35
Richard I................ ....| September 3, 1189............ 10
3 < < ..o May 27,1199 .. ..00viennnen. . 18
Henry IIT........ ............| October 28, 1216... .......... 57
Edward I ....covvevrnnnns ...| November 20, 1272........... 35
Edward II............... e---- July 8,1307 ...l 20
Edward 1I1........ [P January 25, 1327 «............ 51
Richard II......... Cereiareeas June 22, 1377...........cc.u 23 -
Henry IV ......iiviinna September 30, 1399........... 14
Henry V.. .o.ooooniinns, March 21,1413 ........ e 10
Henry VI.. ..civviiivinnnn, September 1, 1422 ............ 39
EdwardIV.....cceieeerunnen. March 4, 1461 ......c00veenn.. 23
Edward Vooeeviviievvinnnnn.. April 9,1483.........0inain, .
Richard IIT......co0cuvunnnnn June 26, 1483............ ... 3
Henry VII......... eeen [ August 22, 1485.............. 24
Henry VIIT.....covivvinnnn.s April 22, 1509 .......... e 38
Edward VI.........covventne. January 28, 1547............. 7
DU .5 A July 6, 1558......c0uunnn . 2
Philip and Mary..coovvernienn. cJuly 25,1554 .. .iiiiiii e i 4
Elizabeth .........cooovnnaan, ' November 17, 1558............1 45
dJames:Livoivieraiviiieoinae..! March 24,1603 ......ol.ee P23
CharlesT.... covvviinnnnnnn.. | March 27, 1625.......0......s 24
The Commonwealth........... January 30, 1649............. 11
Charles IT*.........covvvinnns May 29,1660 ......c00evnnnn. 37
James IT. ......coooviiiiens, Februa.ry 6, 1685...00inannnnn 4
William and Mary............ February 13, 1689.. 14
Anne............... [N March 8, 1702 .....ocveeevan.. 13
GeorgeI...ooovivivininnninen, August 1, 1714...... ... ool 13
George IT. .o vvvevenrnnnnnn.. P June 11,1727 oo veiienaiinns 34
George ITL vovviinnvnennnnnnnns i October 25,1760 ............. 60
George IV......civiiiiinan., Jafiuary 29, 1820....... e 11
William IV.......o...e ceve..| June 26,1830......0000.nnn. -7
Victoria...... Crertetiaatreen June 20,1837...~...0iiaa. T e

*Although Charles I1.did not ascend the throne until 29th May, 1660,
his regnal years were computed from the death of Charles I., January
13, 1649, so that the year of his restoration is styled the twelith of his

reign.
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A TABLE OF REGNAL YEARS.

A TaBLE oF REGNAL YEARS—Continued.
1862—25 & 26 Vic.

1831—1 & 2 Wm. IV.

1832—2 & 3
1833—3 & 4
1834—4 & 5
1835—5 & 6
1836—6 & 7

@

“

“

1

1837—7 Wm. IV. and 1 Vic.

1833— 1& 2
1839— 2 & 3
1840— 3 &
1841— 4 &
1841— 5
1842— 5 &
1848— 6 &
1844— 7 &
1845— 8 & 9
1846— 9 & 10
184710 & 11
1848—11 & 12
1849—12 & 13
1850—13 & 14
1851—14 & 15
185215 & 16
1853—16 & 17
1854—17 & 18
1855—18 & 19
1856—19 & 20
1857—20
1857—20 & 21
1858—21 & 22
185922
1859—22 & 23
1860—23 & 24

ot

@D ~N

1861--24 & 25

Vie.

|
|
|

1863—26 & 27
1864—27 & 28
1865—28 & 29
1866—29 & 30
1867—30 & 31
1868—31 & 32
1869—32 & 33
1870—33 & 34
1871—34 & 35
1872--35 & 36
1873—36 & 37
1874-—37 & 38
1875—38 & 39
1876 —39 & 40
1877—40 & 41
1878—41 & 42
1879—42 & 43
1880—43 & 44
1881—44 & 45
1832—45 & 46
1883 —46 & 47
1884—47 & 48
1885—48 & 49
1886—49 & 50
1887—350 & 51
1888—51 & 52
1889—52

18%90—52 & 53
1800—53 & 54
1891—54.& 65
1392—55 & 56
18)3—56 & 57
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55-56 VICTORTA.

CHAP. 29.
An Act respecting the Criminal Law.

l l ER Majesty, by and with the advice and consent of the Senate and House
: of Commons of Canada, enacts as follows :—

TITLE I.

INTRODUCTORY PROVISIONS.

PART L.

PRELIMINARY.
1. This Act may be cited for all purposes as The Criminal Code, 1892.

COMMENCEMENT OF ACT.
2 This Act shall come into force on the first day of July, 1893.

INTERPRETATION CLAUSE.

3. In this Act the following expressions have the meanings assigned to
them in this section unless the context requires otherwise :

(7) The expression ‘‘any Act,” or **any other Act,” includes any Act
passed or to be passed by the Parliament of Canada, or any Act passed by the
legislature of the late province of Canada, or passed or to be passed by the
Jegislature of any province of Canada, or passed by the legislature of any
province included in Canada before it was included therein; R.S.C. ¢ 174,
8. 2 (a).

(6) The expression * Attorney-General ” means the Attorney-General or
Solicitor-General of any province in Canada in which any proceedings are taken
under this Act, and, with respect to the North-west Territories and the
district of Keewatin, the Attorney-General of Canada; R. S. C.c. 150, 5. 2 (a).

Crrv. Law—1
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(¢) The expression *‘banker” includes any director of any incorporate
bank or banking company ; R. 8. C. c. 164, s. 2 (g).

(d) The expression “cattle,” includes any horse, mule, ass, swine, sheep,
or goat, as well as any neat cattle or animal of the bovine species, and by what-
ever technical or familiar name known, and shall apply to one animal as well
as tomany; R. 8. C. ¢. 172, 8. 1. (amended) ; 24-25 V. c. g5, 5. 10, (Tmp.).

(e) The expression “‘Court of Appeal” includes the following courts:
R.S.C. c. 174, s 2 (k). )

(i) In the province of Ontario, any division of the High Court of

Justice;

4 (ii) In the province of Quebec, the Court of Queen’s Bench, appeal

side 3

. (iii) In the provinces of Nova Scotia, New Brunswick and British

Columbia, and in the North-west Terrjtories, the Supreme Court i{n banc ;

(iv) In the province of Prince Edward Island, the Supreme Court of

Judicature ;

(v) In the province of Manitoba, the Court of Queen’s Bench;

(f) The expression ‘‘district, county or place”includes any division of
any province of Canada for purpuses relative to the administration of justice in
criminal cases; R.S. C. c. 174, 5. 2 (f). )

(y) The expression ‘‘document of title to goods ” includes any bill of lad-
ing, India warrant, dock warrant, warehouse-keeper’s certificate, warrant or
order for the delivery or transferof any goads or valuable thing, bought and
sold note, or any other document used in the ordinary course of business as
proof of the possession or control of goods, authorizing or purporting to
authorize, either by endorsement or by delivery, the possessor of such docu-
ment to transfer or receive any goods thereby represented or therein mentioned
or referred to: R. 8. C. ¢. 164, s. 2 (a); 24-25 V. c. 96, s. 1, (Imp.).

(i} The expression “ document of title to lands ” includes any deed, map,
paper or parchment, written or .rinted, or partly written and partly printed,
being or containing evidence of tlie title, or any part of the title, to any real.
property, or to any interest in any real property, or any notarial or registrar’s
copy thereof, or any duplicate instrument, memorial, certificate or decument
authorized or required by any law in force in any part of Canada respecting
registration of titles, and relating to such title; R.S.C. c. 164, 5. 2 (4);
2425 V. ¢ 96, 5. 1, ¢Imp.).

({) The expression ‘“explosive substance” includes any materials for
making an explosive substance; also any apparatus, machine, implement, or
materials used, or intended to be used, or adapted for causing, or aiding in
causing, any explosion in or withany explosive substance ; and also any part of
any such apparatus, machine or implement; R.S. C. ¢. 130, s. 2 (b); 46 V.
¢ 3,89, (Imp.).

(/) Finding the mmctment includes alm exhibiting an information and
making a presentment ; R. 8, C.c. 174, 5. 2 (d), (amendcd).

(k) Having {in one’s possession, includes not only having in one’s own
personal possession, but also knowingly— N
(i) having in the actual possession or custody of any other person ;
and
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(ii) having in any place (whether belonging to or occupied by one’s
, self or not) for the use or benefit of one’s self or of any other person;
R.S.C.c. 164, 8. 2,({); c. 165,8 2;c. 167,88 2; c. 171, 8. 3 50-51 V.
c. 45, 8. 2 (e).

_~ If there are two or more persons, any one or more of whom, with the
knowledge and consent of the rest, have any thingin his or their custody or
possession, it shall be deemed and taken to be in the custody and possession of

each and all of them ;

() The expressions * indictment” and “‘count” respectively include
information and presentment as well as indictment, and also any plea, replica-
tion or other pleading, and any record ; R. 8. C. c. 174, 5.2 (¢), (amended); -

(m) The expression ‘ intoxicating liquor” means and includes any alco-
holie, spirituous, vinous, fermented or other intoxicating liquor, or any mixed
liquor a part of which is spirituous or vinous, fermented or otherwise
intoxicating ; R. S, C. c. 151, s. 1 (d).

(n) The expression ‘‘justice” means a justice of the peace, and includes
two or more justices, if two or more justices act or have jurisdiction, and also
any person having the power or authority of two ormore justices of the pzace ;
R.S. C. e 174, s. 2 (b).

(o) The expression ‘‘loaded arms ” includes any gun, pistol or other arm
.Joaded with gunpowder, or other explosive substance, and ball, shot, slug or
other destructive material, or charged with compressed air and ball, shot, slug,
or other destructive material, R.S.C. c. 162, s. 1 (amended) ; R, v. Huarris,
5C. & P. 159; R. v. Jackson, 1T Cox, 104 ; 24-25 V. ¢. 100, 5. 19, (Imp.).

{0-1) The expression “‘military law” includes The AMilitic Act and any
orders, rules and regulations made thereunder, the Queen’s Regulations and
Orders for the Army ; any Act of the United Kingdom or ather law applying
to Her Majesty’s treops in Canada, and all other orders, rules and regulations
of whatever nature or kind soever to which Her Majesty S txoops in Canada
are subject ;

(p) The expression “municipn]ity ”includes the corporatiun of any city,
town, village, county, township, parish or other territorial or local division of”
any province of Canada, the inhabitants whereof are incorporated or have the
right of holding property for any purpose ; R. S. C. c. 164, s. 2 (7).

(p-1) In the sections of this Act relating to defamatory libel the word
““newspaper ” shall mean any pn.pér, magazine or periodical containing public
news, intelligence or occurrences, or any remarks or observations thereon,
printed for sale and published periodically, or in parts or numbers, at inter-
vals nct exceeding ¢hirty-one days between the publication of any two such;
papers, parts or numbers, and also ahy paper, magazine or periodical printed
in order to be dispersed and made pubjic, weekly or oftener, or at intervals.
not exceeding thirty-one days, and confpining only or principally advertise-
ments ; 51 V. c. 44, 8. 1 {amended). ) :

(9) The expression ‘‘night” or *‘ night time ” means the interval between
nine v'clock in the afternooncand six o'clock in the forenoon of the following
day, and the expression ‘“‘day” or ‘‘day time” includes the interval between
six o'cluck in the forenoon andnine o'clock in the afternoon of the same day s
R.8.C.c 164, 5. 2; 2425 V. c. 96. s. 1, (Imp.).
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() The expression “offensive weapun” includes any gun or other firearm, or
air-gun, or any part thereof, or any sword, sword-blade, bayonet, pike, pike-
head, spear, spear-head, dirk, dagger, knife, or other instrument intended for
cutting or stabbing, or any metal knuckles, or other deadly or dangerous
weapon, and any instrument or thing intended to be used as a weapon, and
all ammunition which may be used with or for any weapon ; R. S. C. c. 151,
s. 14{c).

. (s) The expression ‘‘peace officer” includes a mayor, warden, reeve,
- sheriff, deputy-sheriff, sheriff’s officer, and justice of the peace. and also the
~warden, keeper or guard of a penitentiary and the gaoler or keeper of any
" prison, and any police officer, police constable, bailiff, constable or other person
employed for the preservation and maintenance of the pubhc peace, or for the
_service or execution of civil process ; (new).

(¢) The expressions ‘‘person,” “owner,” and other expressions of the
same kind include Her Majesty and all public bodies, bodies corporate, socie-
ties, companies, and inhabitants of counties, pavishes, municipalities or other
districts in relation to such acts and things as they are capable of doing and
owning respectively ; (nexw). See R.S. C.c. 1, s, 4.

(#) The expression ‘prison”+includes any penitentiary, cornmon gaol,
public or reformatory prison, lock-up, guard room or other place in which per-
sons charged with the commission of offences are usually kept or detained in
custody ; (new).

(v) The expression * property ” includes ;

(1) Every kind of real and personal property, and all deeds and instru-
1ments relating to or evidencing the title or right to any property, orgiving
a right to recover or receive any money or goods ;

(ii} Not only such property as was originally in the possession or
under the control of any person, but also any property into or for which
the same has been converted or exchanged and anything acquired by such
conversion or exchange, whether immediately or otherwise ;

(i) Any postalcard, postage stamp or other stamp issued or prepared
for 1ssueby the authority of the Parliament of Canada, or of the legislature
of any province of Canada, for the payment to the Crown or any corpor-
ate body of any fee, rate or duty, and whether still in the possession of
the Crown or of any person or corporation ; and such postal card or stamp

. shall be held to be a chattel, and to be equal in value to the amount of the
postage, rate or duty expressed on its face in words or figures or both;

R. S.C.c. 164, 8. 2; 2425V, ¢, 96, s. 1, (Imp. ).

(w) The expression ‘‘public officer” includes any inland revenue or
customs officer, officer of the army, navy, marine, militia, North-west mounted
police, or other officer engaged in enforcing the laws relating to the Tov enue,
customs, trade or navigation of Canada; (New).

() The expression *‘shipwrecked person” includes any person belongmg
to, on board of, or having quitted any vessel wrecked, stranded, or in distress at
any place in Canada ; R. 8. C. c. 81, s. 2 (L), (dmewded).

() The expression *‘ Superior Court of Criminal Jurisdiction * means and
includes the following courts:

(i) In the province of Ontario, the three divisions of the High Court
of Justice
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(ii) In the province of Quebec, the Court of Queen’s Bench;
(iii) In the provinces of- Nova Scotia, New Brunswick and British
Columbia, and in the North-west Territories, the Supreme Court; )
{(iv) In the province of Prince Edward Island, the Supreme Court of
Judicature ;
(v) In the province of Manitoba, the Court of Queen’s Bench (Crown
side); (New). '
(z) The expression *territorial division” includes any county, union of
counties, township, city, town, parish or other judicial division or place to
which the context applies; R. S. C. c. 174, 8. 2 (g).

(aa) The expression ‘‘testamentary instrument” includes any will, codicil,
or other testamentary writing or appointment, as well during the life of the
testator whose testamentary disposition it purports to be as after his death,
whether the same relates to real or personal property, or both; R. S, C. c. 164,
8. 2 (7).

(bb) The expression-‘ tpustee” means a trustee on some express trust
created by some deed, will or instrument in writing, or by parol, or otherwise,
and includes the heir or pefsonal representative of any such trustee, and every
other person upon or to whom the duty of such trust has devolved or come,
whether by appointment of a court or otherwise, and also an executor and
administrator, and an official manager, assignee, liquidator or other like officer
acting under any Act relating to joint stuck companies, bankruptey or
insolvency, and any person who is, by the law of the province of Quebec, an
“administrateur” or * fidéiconmissaire '; and the expression ‘‘trust ” includes
whatever ix by that law an “administration” or *‘ fidéicommission™; R. S. C.
c. 164, s. 2 (c), (Amended); 24-25 V. c. 96, s. 1, (Imp.).

(cc) The expression ‘“valuable security ” includes any order, exchequer
acquittance or other security entitling or evidencing the title of any person to
any share or interest in any public stock or fund, whether of Canada or of any
province thereof, or of the United Kingdom, or of Great Britain or Ireland, or
any British colony or possession, or of any foreign state, or in any fund of any
body corporate, company or society, whether within Canada or the United
Kingdom, orany British colony or pussession, or in any foreign state or country,
or to any deposit in any savings bank or other bank, and also includes any
debenture, deed, bund, bill, note, warrant, ovder or other security for money
or for payment of money, whether of Canada or of any province thereof, or of
the United Kingdom cr of any British colony or possession, or of any foreign
state, and any document of title to lands or goods as hereinbefore defined
wheresoever such lands or goods are situate, and any stamp or writing which
secures or evidences title to, or interest in any chattel personal, or any release,
receipt, discharge or other instrument, evidencing payment of money, or the
delivery of any chattel personal; and every such valuable security sl,za.ll,whera
value is material, be deemed to be of value equal to that of such unsatistied
money, chattel personal, share, interest or deposit, for the securing or payment
of which, or delivery or transfer or sale of which, or for the entitling or
evidencing title to which, such valuable security is applicable, or to that of
such money or chattel personal, the payment or delivery of which isevidenced
by such valuable security ; 53 V. ¢. 37, 5. 20; 24-25 V. ¢. 96, s. 1, (Imp.).
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(dd) The expression ‘‘ wreck * includes the cargo, stores and tackle of any
vessel and all parts of a vessel separated therefrom, and also the property of
shipwrecked persons ; R. S.C. c. 81, 8. 2.

(ee) The expression °*writing ” includes any mode in which, and any
material on which, words or figures whether at length or abridged are. written,
printed or otherwise expressed, or any map or plan is inscribed ; R. 8. C.
c.164, 8. 2;3c¢e R.S. C.c. 1, s. 4.

INTERPRETATION OF OTHER WORDS.

4. Ths expressions “‘mail,” “mailable matter,” * post letter,” * post
letter bag,” and ““post office” when used in this Act have the meanings
assigned to them in T'he Post Office Act, and in every case in which the offence
dealt with in this Act rclates to the subject treated of in any other Act, the words
and expressions used herein in respect to such offence shall have the wmcaning
assigned t> them in such other Act, .

The Post Office Act is c. 35 of the Revised Statutes.

CaARNAL KNOWLEDGE DEFINED.

Sec. 4a.—Carnal knowledge is complete upon penetration to any, even
$o the slightest degree, and even without the emission of seed ; (amendment of
1593).

OFFENCES AGAINST IMPERIAL STATUTES.

8. No person shall be proceeded against for any offence against any Act
©of the Parliament of England, of Great Britain, or of the United Kingdom of
Great Britain and Ireland, unless such Act is, by theexpress terms thereof, or
of some other Act of such Parliament, made applicable to Canada or some por-
tion thereof as part of Her Majesty's dominions or possessions.

By 28-29 V. c. 63 (Imp.), any colonial law repugnant to
any Act of the Imperial Parliament is, to the extent, of that

repugnancy, void. )
) PUNISHMENTS.

6. Every one who commits an offence against this Act is liable as herein
provided to one or more of the fullowing punishments :(—

(a) Death, ss. 63, 68, 127, 129, 231, 267, 935 to M9; ss. 6, 7, c. 146
R.8.C. '

() Imprisonment, ss. 930 to 936 ;

(e) 'Whipping, s. 957 ;

(1) Tine, s. 958 ;

(¢) Finding sureties for future good behaviour, s. 938 ;

(f) If holding office under the Crown, to be removed therefrom, s. 961 ;

(#) To forfeit any pension or superannuation allowance, s. 961 3

(h) To be disqualified from holding office, from sitting in Parliament and
from exercising any franchise, s. 961.

({) To pay costs, s. 832 ;

(/) To indemnify any person suffering loss of property by commission of
his offence, s, 836.

Why is this enactment limited to offences against “this

Act”?
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PART II.

MATTERS OF JUSTIFICATION OR EXCUSE.

CoxMyoN Law RuLEs,

7. All rules and principles of the common law which render any circum-
stances a justification or excuse for any act, or a defence to any charge, shall
remain in force and be applicable to any defence to a charge under this Act
except inso far as they are hereby altered or are inconsistent herewith.

8. The matters provided for in this part are hereby declared and enacted
to be justifications or excuses in the ¢ase of all charges to which they apply.

¢ We regard this as one of the most difficult as well as most
important portions of the draft Code. . . . We do not think
it desirable that, if a particular combination of circumstances
arises of so unusual a character that the law has never been
decided with reference to it, there should be any risks of a code
being so framed as to deprive an accused person of a defence
to which the common law entitles him, and that it might
become the duty of the Judge to direct the jury that they must
find him guilty, although the facts proved that he had a
defence on the merits, and would have an undoubted claim to
be pardoned by the Crown. While, therefore, digesting and
declaring the law as applicable to the ordinary cases, we think
that the common law, so far as it affords a defence, should be
preserved in all cases not expressly provided for. This we
have endeavoured to do by section 19 of the draft Code.”’—
(Sec. 7 ante), Imp. Comm. Rep.

CHILDREN UNDER SEVEN.

9. No person shall be convicted of an offence by reason of any act or
omission of such person when under the age of seven years.

That is the common law: 4 Blacks. 23. No proof of the
capacity of an infant under seven to commit a crime ean
be admitted: see R. v. Owen, Warb. Lead. Cas. 19.

CHILDREN BETWERN SEVEN AND FOURTEEN.

10. No person shall be convicted of an offence by reason of an act or
omission of such person when of the age of seven, but under the age of fourteen
years, unless he was competent to know the nature and consequences of his
conduct, and to appreciate that it was wrong.
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Such an infant is presumed to be incapable to commit
any crime until the contrary is proved, and such a proof
must be clear and beyond all doubt: 4 Blacks. 23.

A boy under fourteen cannot, in law, commit a rape;
section 266; nor the offence of carnally knowing a girl
under fourteen, under section 269, R. v. Waite, [1892],
2 Q. B. 600, nor, any of the offences. where carnal con-
nection with a woman is a necessary 1ngred1ent of the
offence, or any attempt to commit rape or any of the above
mentioned offences: compare R. v. Eldershaw,3 C.& P.396;
R. v. Groombridge, 7 C. & P. 582; R. v. Philips, 8 C. & P.
736' R. v. Jordan,9 C. & P. 118: R. v. Brimilow, 2 Moo.

2,1 Russ. 8; R.v. Allen, 1 Den. 364. :

A person of the age of fourteen and upwards is pre-
sumed to have capacity to commit any crime until the
contrary is proved: 'see R.v. Owen, Warb. Lead Cas. 19;
R. v. Vamplew, 3 F. & F. 520.

INSANITY.

11. No person shall be convicted of an offence by reason of an act done or
omitted by him when labouring under natural imbecility, or disease of the
mind, to such an extent as to render him incapable of appreciating the nature
and quality of the act or omission, and of knowing that such act or omission
was wrong.

2. A person labouring under specific delusions, but in other respects sane,
shall not be acquitted on the ground of insanity, under the provisions heremn-
after contained, unless the delusions caused him to believe in the existence of
some state of things which, if it existed, would justify or excuse his act or
omission. )

3. Every one shall be presumed to be sane at the timeof doing or omitting
to do any act until the contrary is proved.

See 3 Burn’s Just: 180; 1 Russ. 11; R. v. Oxford, Warb.
Lead. Cas. 21, and cases there cited; R. v. Davis, 14 Cox, 563;
R. v. Dubois, 17 Q. L. R. 203; R. v. Dove, 3 Stephen’s
Hist. 426.

‘“ Section 22 (sec. 11, ante), which relates to insanity, ex-
presses the existing law. The obscurity which hangs over the
subject cannot altogether be dispelled until our existing ignorance
as to nature of the will and the mind, the nature of the organs
by which they operate, the manner and degree in which those
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operations are interfered with by disease, and the nature of the
diseases which interfere with them, are greatly diminished.

# The framing of the definition has caused us much labour
and anxiety; and though we cannot deem the definition to
be altogether satisfactory, we con®der it as satisfactory as the
nature of the subject admits of. Much latitude must, in any
case, be left to the tribunal which has to apply the law to the
facts in each particular case.

It must be borne in mind, that although insanity is a defence
which is applicable to any criminal charge, it is most frequently -
put forward in trials for murder, and for this offence the law—
and we think wisely—awards upon conviction a fixed punish-
ment which the Judge has no power to mitigate.

_‘In the case of any other offence if it should appear that
the offender was afflicted with some unsoundness of mind, but
not to such a degree as to render him irresponsible—in other
words where the criminal element predominates though mixed
in a greater or less degree with the insane element, the Judge
can apportion the punishment to the degree of criminality,
making allowances for the weakened or disordered intellect.

# But in a case of murder this can only be done by an appeal
to the executive; and we are of opinion that this difficulty
cannot be successfully avoided by any definition of insanity which
would be both safe and practicable, and that many cases must
occur which cannot be satisfactorily dealt with otherwise than
by such an appeal.”’—Imp. Comm. Rep.

Coxprisiox By THREATS,

12, Except as hereinafter provided, compulsion by threats of imme-
diate death or grievous bodily harm from a person actually present at the
commission of the offence shall be an excuse for the commission, by a person
subject to such threats, and who believes such threats will be executed, and
who is not a party to any association or conspiracy, the being a party to which
rendered him subject to compulsion, of any offence other than treason asdefined
in paragraphs a, &, ¢, d and e of sub-section one of section sixty-five, murder,
piracy, offences deemed to be piracy, attempting to wmnurder, assisting in rape,
forcible abduction, robbery, causing grievous bodily harmn, and arson; Sce
R. v. Tyler, 8 C. & P. 616, Wurb. Lead Cas. 31.
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¢« There can be no doubt that a man is entitled to preserve

his own life and limb; and, on this ground, he may justify
much which otherwise would be punishable, The cases of a
person setting up as a defence that he was compelled to commit
a crime’is of everyday occurrence. There is no doubt on the
authorities that compulsion is a defence where the crime is not
of a heinous character. But killing an innocent person, acecord-
ing to Lord Hale, can never be justified. He lays down the
stern rule: ‘If a man be desperately assaulted and in peril of
death, and cannot otherwise escape, unless to satisfy hig
assailant’s fury, he will kill an innocent person there present,
the fear and actual force will not acquit him of the erime and
punishment of murder, if he commit the fact; for he ought
rather to die himself than kill an innocent.” On the trials for
high treason in 1746, the defence of the prisoners was in many
cases that they were compelled to serve in the rebel army. The
law was laid down somewhat more favourably for the prisoners
than it had been before, as the defence of compulsion was stated
to apply not merely to furnishing provisions to the rebel army,
but even to joining and serving in that army. It was laid down
(See Foster 14) that, ¢ The only force that doth excuse is force
upon the person and present fear of death; and this force
and fear of death must continue all the time the party
remains with the rebels. It is incumbent on every man who
makes force his defence, to show an actual force, and that he
quitted the service as soon as he could.’” It is noticeable that
though most of those who set up this defence must have fought
in actual battle and must have killed, or at least assisted in
killing the loyalists, and so brought themselves within the stern
rule Jaid down by Hale, it was never suggested that this made a
difference. . We have framed section 23 (sec. 12, ante) of our’
Draft Code, to express what we think is the existing Iaw, and
what at all events we suggest ought to be the law.”—Imp.
Comm. Rep.

As to homicide by necessity, se¢ R. v. Dudley, 14 Q. B. D.
273, Warb. Lead. Cas. 102; United States v. Holmes,
1 Wall, jr, 1. o
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CoupuLsioN oF WIFR. (New).

13. No presumption shall be made that a married woman committing an
offence does so under compulsion because she commits it in the presence of her
husband. '

This alteis the law. All oﬁ'enceq commltted by a
married woman in presence of her husband, except high
treason and murder, were presumed to have been committed
under coercion: R. v. Torpey, 12 Cox, 45, Warb. Lead.
Cas. 26, and cases there cited: R. v. Buncombe, 1 Cox, 183;
1 Russ. 33, and Greaves’ note (n).

IGNORANCE OF THE Law.

_ 4. The fact that an offender is ignorant of the law is not an excuse for
any offence committed by him.

See R. v. Mailloux, 3 Pugs. (N. B.) 493; R. v. Reed,
Car. & M. 308; R.v. Hall, 3 C. & P. 409; R. v. Hearn, cited
in Warb. Lead. Cas. 204.

Where the criminal quality of an act depends upon its
having been wilfully done the actual motive of the offender
is immaterial: 7th Rep. Crim. L. Comm 1843, Art.10. For
criminal purposes, the intention to do the act exists where
it is wiltully done. Intention and motive are not the same
thing: 4th Rep. xv. and 7th Rep. 29.

In R.v. Crawshaw, Bell. 308, the jury found the defend-
ant guilty, but that he did not know perhaps that he was
acting contrary to law. But, said the court, the defendant’s
ignorance of the statute is no excuse for him. As to
ignorance of fact, and the rule that “actus non facit reum
nist mens sit rea,” see R. v. Princg, 13 Cox 138; R. v.
Tolson, 16 Cox, 629, 23 Q. B. D. 168, Warb. Lead. Cas. 72,
and cases there cited: R. v. Twose, Warb. Lead. Cas. 1;
R. v. Hicklin, L. R. 3 Q. B. 360; Dyke v. Gower, 17
Cox, 421, and cases cited under section 283, post.

Though drunkenness is never an excuse for a crime, yet,
where the intention of the guilty party is an element of
the offence itself, the fact that the accused was intoxicated
at the time may be taken into consideration by the juryin
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considering whether he had the intention necessary to con-
stitute the offence charged: R. v. Cruse, Warb. Lead. Cas. 24,
and cases there cited: R. v. Doherty, 16 Cox, 306; R. v.
Carroll, 7 C. & P. 145; 1 Russ. 12, and Greaves’ note.

Ignorance of the law, an excuse in a specified case under
section 21, post.

As to liability, in criminal law, of masters for the acts.
of their servants: see R. v. Stephens, Warb. Lead. Cas. 37;
Bond v. Evans, 16 Cox, 461,21 Q. B. D. 249; R. v. Bennett,
Bell,1; R. v. Allen, 7 C. & P. 153 ; Chisholn v. Doulton, 16
Cox, 675, 22 Q. B. D. 736, and cases there cited; Kearley v.
Tylor, 17 Cox, 328; Elliott v. Osborn, 17 Cox, 346; Brown.
v. Foot, 17 Cox, 509. ’

EXECUTION OF SENTENCE. :

13. Every ministerial officer of any court authorized to execute a lawful:
sentence, and every gaol:r, and every person lawfully assisting such ministe-
rial officer or gaoler, is justified in executing such sentence.

That is common law. What the law requires, it justifies.
Quando aliquid mandatur, mandatur et omne per quod
pervenitur ad llwd (5 Rep. 115 b.) See post, sections 18
& 19,as to erroneous sentences, and note under section 16 as
to the word justified. )

ExecuTioN oF PROCESs.

16. Every ministerial officer of any court duly authorized to execute any
lawful process of such court, whether of a civil or a criminal nature, and every
person lawfully assisting him, is justified in executing the same; and every
gaoler who is required under such process to receive and detain any person is
justified in receiving and detaining him.

See note under preceding section, and R. v. King, 18

0. R. 566.

““ There is a difference in the language used in the sections
in this part which probably requires explanatio'n.' Sometimes
it is said that the person doing an act is * justificd "* in so-doing
under particular circumstances. The effect of an enactment
using that word would be not only to relieve him from punish-
ment, but also to afford him a statutable defence against a civil
action for what he had done. Sometimes it is said that a
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person doing anact is ¢ protected from ecriminal responsibility ’
under particular circumstances. Tle effect of an enactment using
this language is to relieve him from punishment, but to leave
his liability to an action for damages to be determined on other
grounds, the enactment neither giving a defence to such an
"action where it does not ‘exist, nor takingit away where it does.
This difference is rendered necessary by the proposed abolition
of the distinction between felony and misdemeanour.

‘“We think that in all cases where it is the duty of a peace
officer to arrest, (as 1t is in cases of felony) it is proper that he
should be protected as he now is, from civil as well as from: erim-
inal responsibility. And as it is proposed to abolish the distinetion
between felony and misdemeanour, on which most of the exist-
ing law a3 to arresting without a warrant depends, we think it
is necessary to give a new protection from all liability (both eivil
and criminal) for arrest, in those cases which by the schemes of
the Draft Code are (so far as the power of arrest is concerned)
substituted for ‘felonies. In those cases therefore which are
provided for in sections 82, 83, 34, 87, 88, (22, 23, 24, 27, 28, of

- this Code) the word justified’ is used. A private person is, by
the existing law, protected from civil responsibility for arresting
without warrant a person who is on reasonable grounds believed

. to'have committed a felony, provided a felony has actually been
committed, but not otherwise. In section 85, (25 of this Code)
providing an equivalent for this law, the word used is ‘justified.’

¢ On the other hand, where we suggest an enactment which
extends the existing law for the purpose of protecting the person
from criminal proceedings, we have not thought it right that it
should deprive the person injured of his right to damages.
~ “And in cases in which it is doubtful whether the enactment
extends the existing law.or not, we have thought it better not to
prejudice the decision of thecivil courts by the language used.
In cases therefore such as those dealt with by sections 29, 30, 31,

" 86, 89, 46, 47, (19, 20, 21, 26, 29, 36,37, of this Code) we have
used the words ¢ protected from criminal responsibility.’ " —Imp.
Comm: Rep. :

Parliament clearly assumed that they have the same
right to deal with this subject that the Imperlal Parliament
has: —-Qucm"e 7
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EXECUTION OF WARRANTS.

17. Every one duly authorized to execute a lawful warrant issued by any.
court or justice of the peace or other person having jurisdiction to issue such
warrant, and every person lawfully assisting him, is justified in executing such
warrant ; and every gaoler who is required under such warrant to receive and
detain any person is justified in receiving and retaining him.

Sec note under section 15: R. v. Davies, 8 Cox, 4.«86
and note under section 16 as to the word justified.

A warrant can only be executed by the person to whom
it is directed, and if executed by any other this other
commits a trespass: Symonds v. Kurtz, 16 Cox, 726.

ExecuTtioN OF ERRONEOUS SENTENCE OR PROCESS.

18. If asentence is passed or process issued by a court having jurisdiction,
under any circumstances-to pass such a sentence or issue such process, or if a
warrant is issued by a court or person having jurisdiction under any circum-
stances to issue such a warrant, the sentence passed or process or warrant
issued shall be sufficient to justify the officer or person authorized to execute
the same, and every gaoler and person lawfully assisting in executing or
carrying out such senténce, process or warrant, although the court passing the
sentence or issuing the process had not in the particular case authority to pass
the sentence or to issue the process, or although the court, justice or other person
in the particular case had no jurisdiction to tssue, or exceeded tts or his jurisdic-
tion in issuing the warrant, or was, at the time when such sentence was passed or
process or warrant tssued, out of the district in or for which such court, Justice
or person was entitled to act.

See West v. Smallwood, 3 M. & W. 418.

“ The latter part of this section (in ita,ﬁcs) perhaps extends
the law.”—Imp. Comm. Rep.

*See note under section 16 as to the word justified.

*“The result of the authorities justifies us in saying that
wherever a ministerial officer, who is bound to obey the orders
of a court or magistrate (as, for instance, in executing a sentence
or effecting an arrest under warrant), and is punishable by
indietment for disobedience, merely obeys the order which he
has received, he is justified, if that order was within the juris-
diction of the person giving it.

~ «And we think that the authorities show that a ministerial
officer obeymg an order of the court, or the warrant of a magis-
trate, is justified, if the warrant or order was one which the
court or magistrate could, under any circumstances, lawfully
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issue, though the order or warrant was in fact obtained
improperly ; or, though there was a defect of jurisdiction in the
particular case, which might make the magistrate issuing the
warrant civilly responsible » on the plain prineiple that a minis-
terial officer is not bound to enquire, what were the grounds on
wl.ich the order or warrant was issued, and is not to blame for
acting on the supposition, that the court or maclstrate had
jurisdiction.”—Imp. Comm. Rép.

SENTENCE OR PROCESS WITHOUT J URISDICTION.

19. Every officer; gaoler or person executing any sentence, process or
warrant, and every person lawfully assisting such officer, gaoler or person,
shall be protected from criminal responsibility if he acts in good faith under
the belief that the sentence or process was that of a court having jurisdiction
or that the warrant was that of.a court, justice of the peace or other person
having authority to issue warrants, and if it be proved that the person passing
the sentence or issuing the process acted as such a court under colour of having
some appointment -or commission lawfully authorizing him to act as such a
court, or that the person issuing the warrant acted as a justice of the peace or
other person having such authority, although in fact such appointment or com-
mission did not exist or had expired, or although in fact the court or the person
passing the sentence or issuing the process was not. the court or the person
authorized by the commission to act, or the person issuing the warrant was not
duly authorized so to act.

See note under sectlon 16 as to the words, “ eriminal
responsibility.”

¢ Though cases of this sort have rarely arisen in practice,
we think we are justified by the opinion of Lord Hale (1 Hale,
498) in saying that the order of a court, having a colour of
jurisdiction, though acting erroneously, is enough to justify
the ministerial officer.””—Imp. Comm. Rep.

ARRESTING THE WRONG PERsoON.  (New).

20. Every one duly authorized to execute a warrant to arrest who there-
upon arrests a person, believing in good faith and on reasonable and probable
grounds that he is the person named in the warrant, shall be protected from
eriminal responsibility to the same extent and subject to the same provision as
if the person arrested.had been the person named in the warrant.

(2) Every one called on to assist the person making such arrést, and
believing that the person in whose arrest he is called on to assist is the person
for whose arrest the” warrant is issued, and every gaoler who is required to
receive and detain such person, shall be protected to the same extent and sub-
ject to the same provisions as if the arrested person had been the person named
in the warrant.
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See note under section 16 as to the words “ crlmlnal
responsibility.” h

«“This is new. As an officer arresting for felony without
warrant is by the common law justified even if he by mistake
arrests the wrong person, we think that the man who arrests
any person with a warrant for any offence shall at least be
protected from criminal responsibility. The right of actlon 1s
not affected by it.”—Imp. Comm. Rep. :

IRREGULAR WARRANT OR PROCESS.

21. Every one acting under a warrant or process which is bad in law on
account of some defect in substance or in form apparent on the face of it, if he
in good faith and without culpable ignorance and negligence believes that the
warrant or process is good in law, shall be pro tected from criminal responsibility
to the same extent and subject to the same provisions as if the warrant or
process were good in law, and iynorance of the law shall in such case be an
excuse : Provided, that il shall be « question of law whether the facts of which
there is evidence may or may not constitute culpable ignorance or neyligence in his
s0 believing the warrant or process to be good in law.

See note under section 16 as to the words crlmma.l
responsibility.”

¢ It is at least doubtful on the existing authorities whether a"
person honestly acting under a bad warrant, defective on the.
face of it, has any defence, though only doing what would have
been his duty if the warrant was good. The section, as framed,”
protects him. The proviso is new, but seems to be reasonable.
It does not touch the gquestion of civil responsibility.”—Imp.
Comm. Rep.

See R. v. Monkman, under section 263 post.

ARREST BY PEACE OFFICER.

22. Every peace officer who, on reasonable and probable grounds, believes
that an offence.for which the offender may be arrested without warrant has
been committed, whether it hasbeen committed ornot, and who, on reasonable
and probable grounds, believes that any person has committed that offence, is
Justified in arresting such person without warrant, whether such person is
guilty or not.

“Peace Officer” defined, section 3. See note under
scetion 16, as to the word justified. Section 552 defines
for what offence an arrest may be made without warrant.
This section 22 is a re-enactment of the law as to felonies.
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PERSONS ASSISTING PEACE OFFICER.

23. Every one called upon to assist a peace officer in the arrest of a
person suspected of having committed such offence as last aforesaid, is justified
in assisting, if he knows that the person calling on him for assistance is a peace
officer, and does not know that there is no reasonable grounds for the
suspicion,

This is the common law. See note under section 16 as
to the word justified.
ARREST WITHOUT WARRANT.

24. Every one is justified in arresting without warrant any person whom
he finds committing any offence for which the offender may be arrested without
warrant, or may be arrested when found committing.

See note under section 16 as to the word justified.

See section 552, post, as to arrests. It is not clear that
it was necessary to enact in these sections that a person who,.
being by law duly authorized to do so, arrests any one w1th-
out warrant is justified in so doing.

The words “finds committing” in this and similar
enactments are to be construed strictly: R. v. Phelps,
Car. & M. 180. See remarks under section 552, post.

ARREST AFTER COMMISSION OF AN OFFENCE.

23. If any offence for which the offender may be arrested without
warrant has been committed, any one who, on reasonable and probable
grounds, believes that any person is gnilty of that offence is justified in
arresting him without warrant, whether such person is guilty or not.

See sub-section 4, section 552. See note under section
16 as to the word justified.

ARREST FOR MAJor Orrexcks COMMITTED BY NIGHT.

26. Every one is protected from eriminal responsibility for arresting
without warrant any person whom he, on reasonable and probable grounds,
believes he finds committing by night any offence for which the offender may
be arrested without warrant.

“Night” defined, section 3. By sub-section 3, section
552, any person may arrest without warrant any one
whom he finds by night committing any offence «gainst
this Act. See note under section 16 as to the words
“criminal responsibility.”

ARREST BY PEACE OFFICER.

27. Every peace officer is justified in arresting without warrant any
person whom he finds committing any offence.

Criy. Law—2
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Sec note under section 16 ‘as to the word jusfified.
“ Peace officer” defined, section 3. As to arrest without
warrant sce section 532, sub-section 3, which applies only
to offences against this Act. An officer is bound to arrest
in many cases, but the Code has no reference to it. -

ARREsT OF PERSON CoMMITTING AN OFFENCE BY NIGHT.

28, Every one is justificd in arresting without warrant any person
whom he finds by night committing any offence.

2. Every peace officer is justifed in arresting without warrant any person
whom he finds lying or loitering in any highway, yard or other place by night,
and whom he has gooul cause to suspect of having committed or being about to
commit any offence for wkick an oficnder may be arrested without warrant.

The words i italics are a clear error, as reference to
sub-section 7, section 552 will show. See sub-sections 4
and 7 of seetion 532, “Night” and “peace officer”
defined, section 3. See¢ note undey section 16 asTto the
word justified.

Arrest Durive Frieur

29. Lvéry one is protected from eriminal responsibility for arresting
without warrant any person whom he, on reasonable and probable grounds,
believes to have committed an offence and to be excaping from and to be freshly
‘pursued by those whom he, on reasonable and probable grounds, believes to
have lawful authority te arrest that person for such offence.

See sub-section 4, sectinn 552. Sece note under section
16 as to the words ““ criminal responsibility.”

¢ This is believed to extend the common law, which applies
only to the arrest of persons actually guilty. It does not affect
the question of civil liability.”—Imp. Comm. Rep.

This and all these akin sections were necessary in the
Imperial Code because it contained no section as section
552 of this Code, under 'which the arrests it aunthorizes to
be made relieves in law the parties making them from all
liability whatever, without it.being nccessary to enact it
expressly. What the law authorizes it justifies, and these
enactments are superfluous besides being diffuse and, per-
haps, in part at least, ultra vires.

BrATUTORY POWER OF ARREST.

30 Nothing in this Act shall take away or diminish anv authority given
by any Act in force for the time being to arrest, detain or put any restraint on
any person.
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MopE 0¥ ARRESTING.

31. Everyone justified or protected from eriminal responsibility in exe-
cuting any sentence, warrant or process, or in making any arrest, and every
one lawfully assisting him, is justified, or protected from criminal responsi-
bility, as the case may be, in using such force as may be necessary to overcome
any force used in resisting such execution or arrest, unless the sentence,
process or warrant can be executed or the arrest effected by reasonab]e means
in a less violent manner.

See note under sections 83 & 45, post, and note under
section 16 as to the words “justified” and ‘ criminal
responsibility.”

See Dillon v. O'Brien, 16 Cox, 245.

Duty oF PERSONS ARRESTING.

32. It is the duty of every oneexecuting any process or warrant to have
it with him, and to produce it if required.

2. It is the duty of every one arresting another, whether with or without
warrant, to give notice, where practicable, of the process or warrant under
whxch he acts, or of the cause of the arrest.

8. A failure to fulfil either of the two duties last mentioned shall not of itsdf
deprive the person executing the process or warrant, or his assistants, or the per-
son arrestivg, of protection from eriminal responsibility, but shall be relevast to
the ingdeiry whether the process or warrant miyht nol kave been exccute l, or (Ize
arrest dffected, by reasonable means in a less violent manner.

¢ This (sub-section 3) is Dbelieved to alter the common law.”

—Imp. Comm. Rep.

See Codd v. Cabe, 1 Ex. D. 852; R.v. Carey, 14 Cox, 214 ;
R. v. Cumpton, Warb. Lead. Cas. 215, and cases there cited.
PeacE OrricER PREVENTING EscaAPE FROM ARREST FOR MaJor QRFENCES,

33. Every peace officer proceeding lawfully to arrest, with or without
warrant, any person for any offence for which the offender may be arvested
without warrant, and every une lawfully assisting in such arrest, is just{fied, if
the person to be arrested takes to flight to avoid arrest, in using such force.as
may be necessary to prevent his escape by such flight, unless such escape can
be prevented by reasonable means in a less violent manner.

See note under section 16 as to the word justified.

“Peace officer ” defined, section 3.

It is also a principle of the common law that all powers,
the exercise of which may do harm to others, must be exercised
in a reasonable manner, and that if there is excess, the person
guilty of such excess is liable for it according to the nature and
quality of his act.”—Imp. Comm. Rep. '

See section 57, post.
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PrivaTE PERSON PREVENTING SUCH ESCAPE.

34. Every private persm proceeding lawfully to arrest without warrant
any person for any offence for which the offender may be arrested without
warrant is justified, if the person to be arrested takes to flight to avoid arrest,
in using such force as may be necessary to prevent his escape by flight, unless
such escape can be prevented by reasonable means in a less violent manner :
Provided, that such foree is neither intended nor likely to cause death or yricrons
bdily harm.

See note under section 16 as to the word justified.

“ There is some obscurity as to the existing law on this
point.”’—(1'he wards in italics)—Imp. Comm. Rep. '

OTHER PREVENTING ESCAPE FROM ARREST.

B3. Every nne proceeding lawfully to arrest any person for any cause
sther than such offence as in the last section mentioned is just{fed, if the per-
son to be arrested takes to flight to avoid arrest, in using such force as may be
‘necessary to prevent his escape by flight, unless such escape can be prevented
Yy reasonable means in a less violent manner: Provided such forrce is neither
intended ner Likely to cause dec’h or grievous bodily harm.

See note under preceding section.

PREVENTING EscaPE orR RESCUE 1N MaJOR OFFENCES.

. 36. Everyone who has lawfully arrested any person for any offence for
which the offender may be arrested without warrant is protected from crininal
responsibilily in using such force in order to prevent the rescue or escape of the
person arrested as he believes, on reasonable grounds, to be necessary for that
purpese.

“ Thig seems to extend the law so far as regards private

persons; 2 Hale, 83.”—Imp. Comm. Rep.
See note under section 16 as to the words “ecriminal
responsibility.”
PREVENTING EscAPE orR RESCUE 1N MiNorR OrrENCES.

37. Every one who has lawfully arrested any person for any cause other
than an offence for which the offender may be arrested without warrant is
protected from criminal responsthility in using such force in order to prevent
his escape or rescue as he believes, on reasonable grounds, to be necessary for
that purpose: Provided that such force is neither intended nor likely to cause
death or grievous bodily harm.

See note under preceding section.

PREVENTING BREACH OF THE PEACE.

38. Every one who witnesses a breach of the peace is justified in inter-
fering to prevent its continuance or renewal and may detain any person
cominitting or about to join in or renew such breach of the peace, in order tu
give him into the custody of a peace officer: provided that the person inter-
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fering uses no more force than is reasonably necessary for preventing the
continuance or renewal of such breach of the peace, or than is reasonably pro-
portioned to the danger to be apprehended from the continuance or renewal of
such breach of the peace.

See section 142, post.

39. Every peace officer who witnesses a breach of the peace, and every
person lawfully assisting him, is justified (bound ) in arresting any one whom
he finds committing such breach of the peace, or whom he, on reasonable and
probable grounds, believes to be about to join in or renew such breach of the
peace .

2. Every peace officer is just{ficd in receiving into custody any person given
into his charge as having been a party to a breach of the peace by one who has,
or whom such peace officer, upon reasonable and probable grounds, believes to
have, witnessed such breach of the peace.

« Peace officer ” defined, section 3.

See Timothy v. Simpson, 1 C. M. & R. 757; Baynes v.
Brewster, 2 Q. B. 375; Price v. Seeley, 10 Cl. & F. 28;
Webster v. Watts, 11 Q. B. 311. See note under section 16
as to the word justified.

SUPPRESSION OF RIOT BY MAGISTRATES.

40. Every sheriff, deputy sheriff, mayor or other head officer or actinz
head officer of any county, city, town or district, and every magistrate and
justice of the peace, is justified in using and ordering to be used, and every
peace officer is justified in using such force as he, in good faith, and on reason-
able and probable grounds, believes to be necessary to suppress a riot, and
as is not disproportioned to the danger which he, ¢n reasonable and probable
grounds, believes to be apprehended from the continuance of the riot,

“ Peace officer” defined, section 3. “Riot” defined, and
punishment, section 80 ¢ seq. See note under scetion
16 as to the word juslificel. See Stevenson v, Wilson,
2 L. C J. 254 A sheriff or other officer is bound to
endeavour to suppress a riot: s. 140 post.

OTHER SuUPPRESSION OF RIOT.

41. Every one, whether subject to military law or not, acting mn good
faith in obedience to orders given by any sheriff, deputy-sheriff, mayor or
other head officer or acting head officer of any county, city, town or district,
or by any magistrate or justice of the peace, for the suppression of a riot, is
Jjustified in oheying the orders so given unless such orders are manijesty
unlawful, and is protected from eriminal responsibility in using such foree as
he, on reasonable and probable grounds, believes to be necessary for carrying
into effect such orders.

2. Tt shall be a question of law whether any particular order is meunifesi’y
unlawful or not.
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See note under section 16 as to the word justified.

“Military law” defined, section 3. “Riot” defined,
section 80.

¢The protection given by this and the following sections to
persons obeying the orders of magistrates and military officers
is, perhaps, carried to an extent not yet expressly decided; but
see the language of Tindal, C.J., in R.v. Pinney, 5 C. & P. 254,
and Willes, J., in Keighly v. Bell, 4 F. & F. 768.”—Imp.
Comm. Rep.

SurrkesstoN or RioT, OTHER CASES.

42. Every one, whether subject to military law or not, who in good
faith and on reasonable and probable grounds believes that serious mischief
will arise from a riot before there is time to procure the intervention of any
of the authorities aforesaid, is justificd in using such force as he, in good faith
and on reasonable and probable grounds, believes to be necessary for the
suppression of such riot, and as is not disproportioned to the danger which he,
on reasonable grounds, believes to be apprehiended from the continuance of
the riot.

See note under preceding section.

ProTrerioN oF PERsoNs SuBJECT To MILITARY Law.
43. Every one who is bound by military law to obey the lawful command
of his superior officer is jrafijied in obeying any command given him by his
superior officer for the suppression of a riot, unless such order is manifestly

unlawful.
2. It shall be a question of iaw whether uny particular crder is manifestly

unlawful or not.

See note under section 41.

PRrREVENTION oF Magok OrrENCES.

44. Every one is justificd in using such force as may he reasonably
necessary in order to prevent the commission of any offence for which, if
committed, the offender might be arrested without warrant, «./ the com-
mission of which would be likely to caure immediate and serious injury to the
person or property of any one; or, in order to prevent any act being done
which he, on reasonable grounds, believes would, if committed, amcunt to *
any of such offences.

See section 552 as to offences for which arrest without
warrant is authorized, and remarks thereunder. Sers note
under section 16, as to the word justified. See Handeock
v. Baker, 2 B. & P. 260, and R. v. Rose, 15 Cox, 540.

SELF-DEFENCE—UNPROVOKED ASSAULT.

43. Every one unlawfully assaulted, rof having pravoled suek assanlt, is
Justified in repelling force by force, if the force he uses is not meant to cause
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death or grievous bodily harm, and is no more than is necessary for the
purpose of self-defence ; and every one so assaulted i3 justiried, though he
causes death or grievous bodily harm, if he causes it under reasonable appre-
hension of death or grievous bodily harm from the violence with which the
assault was originally made or with which the assailant pursues his purpose,
and if he believes, un reasonable grounds, that he cannot otherwise preserve
himself from death or grievous bodily harm.

See note under section 16 as to the word justified. See
remarks under section 265, post: R. v. Knock, 14 Cox, 1,
and cases in Archbold, 755; 8 Blacks. 4; Horrigan, Cases

on Self-Defence, 720 ; see section 229, post.

“ We take one great principle of the common law to be, that
though it sanctions the defence of a man’s person, liberty and
property against illegal violence and permits the use of force to
prevent crimes, to preserve the public peace, and to bring
offenders to justice, yet all this is subject to the restriction that
the force used is necessary ; that is, that the mischief sought to
be prevented could not be prevented by less violent means; and
that the mischief done by, or which might reasonably be antici-
pated from, the force used is not disproportioned to the injury or
mischief which it is intended to prevent. This last principle
will explain and qualify many of our suggestions. It does not
seem to have been universally admitted, and we have therefore
thought it advisable to give our reasons for thinking that it not
only ought to be recognized as the law in future, but that it is the
law at present.””—Imp. Comm. Rep.

SELF DEFENCE—PROVOKED ASSAULT.

46. Every one who has without justification assaulted another, or has
provoked an assault from that other, may nevertheless justify force subsequent
to such assault, if he uses such force under reasonable apprehension of death
or grievous bodily harm from the violence of the person first assaulted or pro-
voked, and in the belief, on reasonable grounds, that it is necessary for his
own preservation fromn death or grievous bodily harm : Provided, that he did
not commence the assault with intent to kill or do grievous bodily harm, and
did not endeavour at any time before the necessity for preserving  himself
arose, to kill or do grievous bodily harm: Provided also, that before such
necessity arose he declined further conflict, and quitted or retreated from it as
far as was practicable.

9. Provocation, within the meaning of this and the last preceding section,
may be given by blows, words or gestures.

See note under preceding section, and section 229, post.
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PREVENTION OoF INSULT.

47. Every one is justified in using force in defence of his own person, or
that of any one under his protection, from an assault accompanied with insult :
Provided, that he uses no more force than is necessary to prevent such assaunlt,
or the repetition of it: Provided also, that this section shall not justify the
wilful infliction of any hurt or mischief dnpropurtmnatc to the insult which
the force used was intended to prevent.

See note under section 16 as to the word justified.
« This perhaps extends the law, but it appears reasonable.”
~—Imp. Comm. Rep.
DevrENcE OF MOVEABLE PROPERTY.

48. Every one who is in peaceable possession of any moveable property or
thing, and every cne lawfully assisting him, is justifled in resisting the taking
of such thing by any trespasser, or in retaking it-from such trespasser, if in
either case he does not strike or do bodily harm to such trespasser; and if, after
any one being in peaceable possession as aforesaid has luid hands upon any such
thing, such trespasser persists in attempting to keep it or to take it from the
possessor, or from any one lawfully assisting him, the trespasser shall be deemed
to commit an assault without justitication or provocation,

See note under section 16 as to the word justified.

« This puts the possessor in the position of a person acting
in self defence contemplated by section 45.”—Imp. Comm. Rep.

See note under seetion 53, post.

DEerENCE or MoveaBLE ProreRTv, OTHER CASE.

49. Every one who is in peaceable possession of any moveable property
or thing under a claim of right, and every one acting under his authority, is
protected from criminal responsihilty for defending such possession, even
against a person entitled by law to the possession of such property or thing, if
heuses no mure force than is necessary.

This and the preceding and the next eleven sections are
given as the existing law. See note under section 16 as to
the words “ Criminal responsibility.”

ILLEsan DErENCE or MOVEABLE PROPERTY.

30. Every one who is in peacsable possession of any moveable property
or thing but neither claims right thereto nor acts under the authority of a person
claiming right thereto, is neither just(ficd nor protected from eriminal responsi-
bility for defending his possession against a person eutitled by law to the
rossession of such property or thing.

See note under preceding section.

Derexce or DweLLiNe loUsE.

31. Every one whois in peaceable possession of a dwelling-house, and every
one lawfully assisting him or acting by his authority, is justified in ‘using such
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force as is necessary to prevent the forcible breaking and envering of such
dwelling-house, either by night or day, by any person with the intent to commit
any indictable offence therein.

See cases under section 265, post, and Imp. Comm. Rep.
under section 16 and section 45, ante, and 53 post; also
Horrigan, Cases on Self Defence, 749 et seq.

32. Every one who is in peaceable possession of a dwelling-house, and
every one lawfully assisting him or acting by his authority, is justified in using
such force as is necessary to prevent the forcible breaking and entering of such
dwelling-house by night by any pzrson, if he believes, on reascnable and

probable grounds, that such breaking and entering is attempted with the intent
to commit any indictable offence therein.

See under preceding section.

Derexce oF REaL PROPERTY.

33. Every one who is in peaceable pcssession of any house or land, or
other real property, and every one lawfully assisting him or acting by his
authority, is justificd in using force to prevent any person from trespassing on
such property, or to remove him therefrom, if he uses no more force than is
necessary ; and if such trespasser resists such attempt to prevent his entry or
to remove him, such trespasser shall be deemed to commit an assault without
justification or provocation.

See Tmp. Comm. Rep. under sections 16 and 45
ante, and cases uunder section 2635, post; 1 Russ, 1028; 1
Burn, 313 ; Lows v. Telford, 13 Cox, 226G, Warb. Lead-
Cas. 51: Cook v. Beal, 1 Ld. Raym. 176: Handecock
v. Baker, 2 B. & P.260; R. v. Hewlett, 1 F. & F. 91 : R.
v. Hood, 1 Moo. 281 ; Spires v. Barrick, 14 U. C. Q. B. 424 ;
Glass v. O’Grady, 17 U. C. C. P. 233 ; Davis v. Lennon, 8
U. C. Q. B. 599. .

» A full report of the evidence in the case of R. v, Moir, and an
imperfect report of Lord Tenterden’s summing up are to be found
in the annual register for 1880, vol. 72, p. 844. Moir having
ordered some fishermen not to trespass on his land Uy
taking a short cut, found the deceased and others persisting
in going across, - He rode up to them and ordered them buek.
They refused to go and there was evidence of angry words, and
some slight evidence that the deceased threatened to strike Moir
with a pole. Moir shot him in the arm, and the wound ulti-
mately proved fatal. Before theman died, or indecd was supposed
to be in danger, Moir avowed and justified Lis act, and said that
in similar circumstances hie would do the same again. This land,
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he said, was liis castle, and as he could not without the use of
firearms prevent the fishermen from persisting in their trespass,
he did use them, and would use them again. Lord Tenterden
took a different view of the law. He told the jury that the pre-
veution of such a trespass could not justify such an act, and he
seems to have left to them as the only justification which on
these facts could arise, the question whether the prisoner was in
reasonable apprehension of danger to his life from the threats of
the deceased. Moir was found guilty of murder and executed.
(Sve this case as since stated in R. v. Price, 7 C. & P. 178, and
Roscoe, Cr. Evid. 714.) . . . The law discourages persons
from taking the law into their own hands. Still the law does per-
mit men to defend themselves. Vime vi rvepeliere licet modo fiat
maoderuminz inculpate tutele, non ad sumendam cindictam, sed ad
propulsandam injuariane:. Co. Lit. 162a. And when violence is
used for the purpose of repelling a wroung, the degree of violence
must. not be disproportioned te the wrong to be prevented, or it
is not justified. There is no case that we are aware of in which
it has been held that homicide to prevent mere trespass is
justifiable. The question raised has always been whether it was
murder, or reduced by the provocation tomanslaughter. . . .
But the defence of possession either of goods or land against
a mere trespass, not a erime, does not, strictly speaking, justify
even a breach of the peace. The party in lawful possession may
Jusufy gently laying his hands on the trespasser and requesting
himn to depart.  Ifthe trespasser resists, and in doing so assaults
the party in possession, that party may rvepel the assanit and
for that purpose may use any force which he would be justified
in using in defence of his person. (See section 45, ante.)  Asis
acenzately said in 1 Rolle’s Abt. Trespass, G. 8, “a justification
of a battery in defence of possession, though it arose in the
defence of the possession, yet in the eud it is the defence of the
person.”’—Imp. Comm. Rep.

ASSERTION OF RIGHT T0 Housg or Lanp.

514 Every one is justified in peaceably entering in the day-time to take
possession of any house or land to the possession of which he, or some person
under whose authority he acts, is lawfully entitled.

2. If any person, not having or acting undei the authority of one having
peaccable possession of uny suck house or land with a claim of right,assaults any
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one peaceably entering as aforesaid, for the purpose of making him desist from
such entry, such assault shall be deemed to be without justification or provo-
cation.

3. If any person having peaceable possession of such house or land with a
claim of right, or any person acting by his authority, assaults any one entering
as aforesaid, for the purpose of making him desist from such entry, such assault
shall be deemed to be provoked by the person entering.

See note under preceding section.

DisciPLINE OF MINORS AND ON SHIP.

33. It is lawful for every parent, or person in the place of a parent,
schovlmaster or master, to use force by way of correction towards any child,
pupil or apprentice under his care, provided that such force is reasonable under
the circumstances.

36. It is lawful for the master or officer in command of a ship on a voyage
to use force for the purpose of maintaining good order and discipline on board
-of hla ship, provided that he believes on reasonable grounds, that such force is
neceSsar) , and provided also that the force used is reasonable in degree.

A parent may in a reasonable manner chastise his child,
or a master his servant, or a schoolmaster his scholar, or a
gaoler his prisoner, and a captain of a ship any of the crew
who have mutinously or violently misconducted themselves:
1 Burn. 314; Mitchell v. Defries, 2 U. C. Q. B. 430; Brisson
v. Lafontaine, 8 L. C. J. 178.

As to homicide by correction: see R. v. Hopley, Warb.
Lead. Cas. 110; R. v. Griffin, 11 Cox, 402.

SURGICAL OPERATIONS.

37. Lvery one is protected from eriminal responsibility for performing
with reasonable care and skill any surgical operation upon any person for his
benefit, provided that performing the operation was reasonable, having regard
to the patient’s state at the time, and toall the circumstances of the case.

Excrss.
53 Every one authorized by law to use force is criminally responsitle

for any excess, aceording to the nature and qluht) of the act which constitutes
the excess.

See note under section 16, and section -5, ante, and
Hamilton v. Massie, 18 O. R. 585.

CoNsSENT T0 DEATH NoT LawruL.

39. No one has a right to consent to the infliction of death upon himself ;
and if such consent is given, it shall have no effect npon the cr munal resPoONSsi-
bility of any person by whom such death may be t.amed

See note under seetion 16, as to the words “eriminal
responsibility.”
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OBEDIENCE T0 De Facto Law,

60. Every one is protected from eriminal responsibility for any act done
in obedience to the laws for the time being made and enforced by those in
possession (de facto) of the sovereign power in and over the place where the

act is done.

¢t See 11 Hen. VIIL., ¢. 1, Sir H. Vane's case, Kelyng 15, and
Foster’s 4th discourse, p. 402.”—Imp. Comm. Rep.

PART III
PARTIES TO THE COMMISSION OF OFFENCES.

61. Everyoneisa p.trr.y to and guilty of an offence who— e
(e) Actually comumnits it ;
(8) Does or omits an act for the purpose of aiding any person to commit

the offence ; or

(¢} Abets any person in commission of the offence ; or

() Counsels or procures any person to commit the offence.

2. If several persons form a common intention to prosecute any unlawful
purpose, and toassist each other therein, each of them is a party to every offence
committed by any one of them in the prosecution of such coinmon purpose, the
commission of which offence was, or ought to have been known tobea probnble
consequence of the prosecution of such commnon purpose. -

See in R. v. Jordan, Warb. Lead. Cas. 2, and R. v. Man-
ning, Id. 7, a collection of cases on the subject of prineipals
and aceessories.

See section 237, as to aiding and abetting suieide.

This section is so framed, says the Imperial Comniission-
ers’ Ra,por.,, as to put an end to the nice distinetions between
accessories before the fact and principals in the sccond
degree, alreanddy practieally %up‘crst"l'u[ by chapter 145
Rozvised Statutes.  Allave now prineipals in any oftence, and
punishable as the actual perpetrator of the offence, as it
always has been in treason and misdemeanour. The prose-
cutor may, at his option, prefer an indictment against the
accessories before the fact, and aiders and a.bettms as prin-
cipal offenders, whether the party who actually committed
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the offence is indicted with them or not; R. v. Tracey, 6
Mod. 30. For instance: A. abetted in the commission of a
theft by B. The indictment may charge A. and B. jointly
or A. or B. alone as guilty of the offence, in the ordinary
form, as if they had actually stolen by one and the same
act. Or the indictment, after charging the principal of the
offence, may charge the accessory or aider as follows : “ And
the jurors aforesard .do Surther present, that C. D., before the
said offence was committed as aforesaid, to wit, on .

did incite, move, procure, aid, counsel, hire and command
the said A. B. the suid offence in manner and form afore-
said to do and commat,” or, “that C. D., on the day and
year aforesaid, wus present, arding, abetting and assisting
the said A. B. to commit the said offence in manner and
form aforesaid.” And if the actual offender is not indicted,
as follows: “ Thejurors, cte., etc., present,that A. B.,or that
some person or persons to the jurors aforesaid wnknown,
on . .. did steal, ete., ete.  And the jurors afore-
sueid do Sfurther present that C. D.” . . . (continue as
in preceding form).

In every case where there may be a doubt whether a
person be a principal or accessory before the fact, it may be
advisable to prefer the indictment against him as a prin-
cipal, as such an indictment will be sufficient whether it
turn out on the evidence that such person was a principal
or accessory before the fact, as well as where it is clear that
he was either the one orthe other but it is uncertain which
he was.

It 1s no objection to an accessory before the fact being
convicted that his principal has been acquitted : R.v. Hughes,
Bell. 242 ; R. v. Burton, 13 Cox, 71. And such accessories,
aiders and abettors may be arraigned and tried before the
actual perpetrator of the offence: 2 Hale, 223 ; R. v. James,
17 Cox, 24, 24 Q. B. D. 439. In some cases, as in suicide,
for instance, the aiders and abettors or accessories only can
be indicted. Where the actual perpetrator and the acces-
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sories are jointly indicted all may be found guilfy. of
attempting to commit the offence charged: section 711.
And, if an attempt only to commit an offence is charged,all
may be found guilty, though the full offence is proved;
section 712, If the offence charged is not proved, but
another offence included in it is proved, they may all be
found guilty of the offence so proved: section 713.

The soliciting and ineiting a person to commit an offence,
where no offence is in fact committed by the person so soli-
cited, is an indictable offence : R. v. Gregory, 10 Cox, 459.

A principal in the first degree is one who is the actoir
or actual perpetrator of the act. But it is not necessary
that he should be actually present when the offence is
consummated ; for if one lay poison purposely for another
who takes it and is killed, he who laid the poison, though
absent when it was taken, is a principal in the first degree:
Fost. 349; R. v. Harley, 4 C. & P. 369. So, it is not
necessary that the act should be perpetrated with his own
hands ; for if an offence be committed through the medium
of an innocent agent the employer, though absent when
the act is done, is answerable as a principal in the first
degree : see R. v. Giles, 1 Moo. 166; R. v. Michael, 2 Moo.

©120; R. v. Clifford, 2 C. & K. 202. Thus, if a child, under
the age of diseretion, or any other instrument excused from
the responsibility of his actions by defect of understanding,
ignorance of the fact, or other cause, be incited to the com-
mission of murder or any other crime, the inciter, though
absent when the fact was committed, is, er necessetate, liable
for the act of his agent, and a principal in the first degree :
Fost. 349 ; R. v. Palmer, 2 Leach, 978 ; R. v. Butcher, Bell, 6.
But if the instrument be aware of the consequences of his
act he is a principal in the first degree, and the employer,
if he be absent when the fact is committed, is an accessory
before the faet, and may now be indicted either as such, or
as the actual offender: R. v. Stewart, R. & R. 863; R. v.
Williams, 1 Den. 39 ; unless the instrument concur in the
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act merely for the purpose of detecting and punishing
the employer, in which case he is considered as an innocent-
agent : R. v. Bannen, 2 Moo. 309.

Principals in the second degree~—Such were called
those who were present, aiding and abetting, at the commis-
sion of the fact.

Presence, in this sense, is either actual or construective.
It is not necessary that the party should be actually present,
an ear or eye-witness of the transaction; he is, in con-
struction of law, present, aiding and abetting, if, with the
intention of giving assistance, he be near enough to afford
it, should the oecasion arise. hus, if he be outside the
house, watching to prevent surprise, or the like, whilst his
companions are in the house comumitting a felony, such
constructive presence is suflicient to mal\g him a principal
in the second degree : Fost. 347,350 ; see 1 Russ. 61; 1 Hale,
555: R. v. Gogerly, R. & R. 343; R. v. Owen, 1 Moo. 96.
But he must be sufficiently near to dgive assistance. R. v.
Stewart, R. & R. 363 ; and the mere circuinstance of a party
-going towards a place where a felony is to be committed, in
order toassist to carry off the property,and assisting incarry-
ing it off, will not make him a principal in the second degree,
unless, at the time of the felonious taking, he were within
such a distance as to be «ble toassist in it: R. v. Kelly, R. &
R. 421: 1 Russ. 27. - So, where two persons broke open a
warchouse, and stole thercout a quantity of butter, which
they carried along the street thivty yards, and then fetched
the prisoner who, being apprised of the robbery, assisted
in carrying away the property, it was holden that he was
not a prineipal, but only an accessory after the fact: R.v.
King, R. & R. 332; R. v. Dyer, 2 East, P. C. 767. And
although an aet be committed in pursuance of a previous
concerted plan between the parties, those who are not
present, or so near as to be able to afford aid and assist-
ance at the time when the offence is committed, are not
principals, but accessories before the fact: R. v. Soares,
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R. & R. 25: R. v. Davis, 4. 113: R. v Else, Id. 142; R. v.
Badcock, 7d. 249; R. v. Mamners, 7 C. & P. 801; R. v.
Howell, 9 C. & P. 437 R. v. Tuckwell, Car. & M. 215. So,
if one of them has been apprchended before the cominis-
sion of the offence by the other, he can be considered only
“as an accessory hefore the faet: R. v. Johnson, Car. & M.
218, But presence during the whole of the transaction is
not necessary : fo_x: instance, 1f several eombine to forge an
instrument, and each excecutes by himself a distinet part of
the forgery, and they are not together when the instrument
is completed, they are, nevertheless, all guilty as principals :
R. v. Bingley, R. & R. 446: =c» 2 East, P. C. 768. As, if
A. counsel B. to make the paper, C. to engrave the plate,
and D. to fill up the names of a forged note, and they do
s0, each without knowing that the others are employed for
that purpose, B, C. and D. may be indicted for the forgery,
and A. as an accessory : R. v. Dade, 1 Moo. 307; for, if
several make distinet peu“ts of a forged instrument, each is
a principal, though he do not know by whom the other
parts are exccuted, and though it is finished by one alone 4
in the absence of the others: R. v. Kirkwood, 1 Moo. 804;
R. v. Charles, 17 Cox, 499 : ~ce R. v. Kelly, 2 C. & K. 379.
There must also be a participation in the act: for
although a man be present whilst a felony is committed,
if he take no part in it and do not act in concert with
those who ecommitted it, he will not be a principal in the
second, degree, merely because he did not endeavour to
prevent the felony, or apprehend the felon: 1 Hale, 439;
Fost. 350. It is not necessary, however, to prove that the
party actually aided in the commission of the offence: if
he watched for his companions in order to prevent surprise,
or remained at a convenient distance in order to favour
their escape, if necessary, or was in such a situation as to
be able readily to come to their assistance, the knowledge
of which was caleulated to give additional confidence to
his companions, in contemplation of law he was present
aiding and abetting. So, a participation, the result of a
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concerted design to commit a specific offence, is sufficient
to eonstitute a principal in the second degree. Thus, if
several act in concert to steal a man’s goods, and he is
induced by fraud to trust one of them, in the presence of
the others, with the possession of the goods; and then
another of the party entices the owner away that he who
has the goods may carry them off, all are guilty as prin-
cipals: R. v. Standley, R.. & R. 305; 1 Russ. 29; R. v.
Passey, 7 C. & P. 282; R.v. Lockett, 7d. 300. So, it has
been holden, that to aid and assist a person to the jurors
~unknown to obtain money: by ring-dropping, is felony, if
the jury find that the prisoner was confederate with the
person unknown to obtain the money by means of the
practice: R. v. Moore; 1 Leach, 314. So; if two persons.
driving carriages incite each other to drive furiously; and
one of them run over and kill a man, it is manslaughter in
both: R. v. Swindall, 2 C. & K. 230. If one encourage
another to commit suicide, and be present abetting him
while he does so, such person is guilty of murder as a.
principal; and if two persons encourage eaeh other to self-
murder, and one kills himself, but the other fails in the
attempt, the latter is a principal inthe murder of the other :
R. v. Dyson, R. & R. 523; R. v. Russell, 1 Moo. 356;
R. v. Alison, 8 C. & P. 418 ; R. v. Jessop, 16 Cox, 204 ; but.
see section 237, post.  So, likewise, if several persons com-
bine for an unlawful purpose to be carried into effect by
unlawful means: Fost. 351, 352; particularly, if it be
‘to be carried into effect notwithstanding any opposition
that may be offered against it: Fost. 353, 354; and if one of
them, in the prosecution of it, kill a man, it is murder in all
who are present, whether they actually aid or abet or not:.
see the Sessinghurst-house case, 1 Hale, 461; provided
the death were caused by the act of some one of the party
in the course of his endeavours to effect the common object.
of the assembly: 1 Hawk. ¢ 31, s. 52; Fost. 852.; R. v..
Hodgson, 1 Leach, 6; R. v. Plummer, Kel. 109. But it is

not sufficient that the common purposeis merely unlawful ;;
Crnr. Law—3
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it must either be felonious, or, if it be to commit a misde-
meanour, then there must be evidence to show that the
parties engdged intended to carry it out at all hazards: R.v.
Skeet, 4 F. & F.-931; see also R. v. Luck, 3 F. & F. 483;
R. v. Craw, 8 Cox, 335. And the act must be the result of
the confederacy ; for, if several are out for the purpose of
committing a felony, and, upon alarm and pursuit, run
different ways, and one of them kill a pursuer to avoid
being taken, the others are not to be considered as principals
in that offence: R.v. White, R. & R.99. Thus, where a
gang of poachers, consisting of the prisoners and Williams
attacked a game keeper, beat him, and left him senseless
upon the ground, bub Williams returned, and whilst the
gamekeeper was insensible upon the ground took from him
his gun, pocket-book and money, Park, J., held that this was
robbery in Williams only: R.v. Hawkins,3 C. & P.392. The
purpose must also be unlawful; for, if the original object
be lawful, and be prosecuted by lawful means, should one
of the party in the prosecution of it kill a man, although
the party killing, and all those who actually aid and abet
him in the act, may, according to circumstances, be guilty
of murder or manslaughter, yet the other persons who are
present, and who do not actually aid and abet, are not guilty
as principals in the second degree: Fost. 354, 355; section
62, post.

A mere participation in the act, without a felonious
participation in the design, will not be sufficient: 1 East, P.
C. 258; R. v. Plummer, Kel. 109. Thus,if a master assault
another with malice prepense, and the servant, ignorant of
his master’s felonious design, take part with him, and kill
the other, it is manslaughter in the servant, and murder in
the master: 1 Hale, 446. So, on an indictment under the
statute, 1 V. c. 85, s. 2, charging A. with the capital offence
of inflicting a bodily injury dangerous to life with intent
to commit murder, and B. with aiding and abetting him, it
was held to be essential, to make out the charge as against
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B, that he should have been aware of A’s. intention to
commit murder: R. v. Cruse, 8 C. & P. 541. .

In the case of murder by duelling, in strictness both of
the seconds are principals in the second degree; yet Lord
Hale considers that, as far as relates to the second of the
party killed, the rule of law in this respect has been too
far strained ; and he seems to doubt whether such second
should be deemed a principal in the second degree: 1 Hale,
422,452. However, it was holden by Patteson, J., that all
persons present at a prize-fight, having gone thither with
the purpose of seeing the prize-tighters strike each other,
were principals in the breach of the peace: R. v. Per-
kins, 4 C. & P. 537; see R. v. Murphy, 6 C. & P. 103,
and R. v. Coney, 15 Cox, 46; and upon the same principle,
the seconds in a duel, being participators in an unlawful
act, would both be guilty of murder, if death were to
ensue ; and so the law was laid down in R. v. Young,
8§ C. &. P. 644; and in R. v. Cuddy, 1 C. & K. 210.

Aiders and abettors were formerly defined to be acces-
sories at the fact, and could not have been tried until the
principal had been convicted or outlawed: Fost. 347.
But this doctrine is exploded ; and it is now settled, that
all those who are present aiding and abetting when a
felony is committed are principals in the second degree,
and may be arraigned and tried before the principal in the
first degree has been found guilty : 2 Hale, 223 ; and may
be convicted, though the party charged as principal in the
first degree is acquitted: R. v. Taylor,1 Leach, 360; R. v.
Towle, R. & R. 314; R. v. Hughes, Bell, 242.

In treason, and in offences below felony, and in all
felonies in which the punishment of principals in the first
degree and of principalsin the second degree is the same,
the indictment may charge all who are present and abet
the fact as principals in the first degree: 2 Hawk. c. 25,
s. 64 ; provided the offence permit of participation: Fost.
345; R. v. Hughes, Bell, 242 ; or specially as aiders and
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abettors : R. v. Crisham, Car. & M. 187. But where by
particular statutes the punishment was different, then
principals in the second degree must have been indicted
specially as ;Liders and abettors: 1 Kast, P. C. 348, 850;
R. v. Sterne, 1 Leach, 473. If indicted as aiders and abet-
tors, an indictment charging that A. gave the mortal blow,
and that B., C. and D. were present aiding and abetting,
would be sustained by evidence that B. gave the blow, and
that A., C. and D. were present aiding and abetting; and
even if it appeared that the act was committed by a person
not named in the indictment, the aiders and abettors might
nevertheless be convicted : R. v. Borthwick. 1 East, P. C
350; see R. v. Swindall, 2 C. & K. 230. And the same
though the jury say that they are not satisfied which gave
the blow, if they are satisfied that one of them did, and
that the others were present aiding and abetting: R. v.
Downing, 1 Den. 52.  When a prisoner was canvicted upon
an indictment which charged him with rape as a principal
in the first count, and as an aider and abettor in the second,
it was holden that the conviction upon the first count was
good. R. v. Folkes, 1 Moo. 854 ; R.v.Gray, 7C. & P. 164;
see R. v. Crisham, Car. & M. 187.

Accessories before the fuct.— An accessory before the
fact is he who, being absent at the time of the felony com-
mitted, doth yet procure, counsel, command or abet another
to commit a felony: 1 Hale, 615.

If the party be actually or constructively present when
the felony is committed he is an aider and abettor, and not
an accessory before the fact; for it is essential, to constitute
the offence of accessory, that the party should be absent at
the time the offence is committed: 1 Hale, 615; R. v
Gordon, 1 Leach, 515; 1 East, P. C. 352; R. v. Brown, 14
Cox, 144,

The procurement may be personal, or through the inter-
vention of a third person: Fost. 125; R. v. Earl of Somenrset,
19 St. Tr. 804; R. v. Cooper, 5 C. & P. 535 it may also be
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direet, by hire, counsel, command, or conspiraey ; or indirect,
by evincing an express liking, approbation, or assent to
another’s felonious design of committing a felony : 2 Hawk.
¢ 29,s. 16; but the bare concealment of a felony-to be
committed will not make the party concealing it an acces-
sory before the fact: 2 Hawk. c. 29, s. 23; nor will tacit
acquiescence, or words which amount to a bare permission,
be sufficient to constitute this offence: 1 Hale, 616 The
procurement must be continuing; for if the procurer of a
felony repent, and before the felony is committed actually
countermand his order, and the principal notwithstanding
commit the felony, the original contriver will not be an
accessory: 1 Hale, 618. So, if the accessory order oradvise
one crime, and the principal intentionally commit another;
as, for instance, to burn a house, and instead of that he
commit a larcény; or to commit a crime against A., and
instead of so doing he commit the same crime against B.:
the accessory will not be answerable: 1 Hale, 617; but, if
the principal commit the same offence against B. by mistake
instead of A., it seems it would be otherwise : Fost. 370,
et seq,; but see 1 Hale, 617; 3 Inst. 51. But it isclear that
the accessory is liable for all that ensues upon the execution
of the unlawful act commmanded; as, for instance, if A.
command B. to beat C., and he beat him so that he dies, A.
is accessory to the murder: see section 62, post; 1 Hale,
617. Or if A. command B. to burn the house of C., and in
doing so the house of D. is also burnt, A. is accessory to the
burning of D.'s house: R. v. Saunders, Plowd. 475. So, if
the offence commanded be effected, although by ditferent
means from those commanded, as, for instanece, if J. W. hire
J. S. to poison A., and, instead of poisoning him, he shoots
him, J. W. is, nevertheless, liable as accessory: Fost. 369,
370 ; section 62, post. Where the procurement is through
anintermediate agent it is not necessary that the accessory
should name the person to be procured to do the act: R. v.
| Cooper, 5 C. & P. 535.
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Several persons may be convicted on a joint charge
against them as accessories before the fact to a particular
felony, though the only evidence against them is of sepa-
rate acts done by each at separate times and places: R. v.
Barber, 1 C. & K. 442. !

It may be necessary to observe, that it is only in felonies
that there can be accessories; in high treason, every in-
stance of incitement, etc., which in felony would make a
man an accessory before the fact, will make him a princi-
pal traitor: Fost. 341; and he must be indicted: as such:
1 Hale, 235. Also, all those who in felony would be acces-
sories before the fact, in offences under felony are prinei-
pals, and indictable as such: R. v. Clayton, 1 C. & K. 128;
R. v. Moland, 2 Moo. 276; R. v. Greenwood, 2 Den. 453;
wnder section 61, ante, that now applies to all offences.
In manslaughter it has been said there can be no acces-
sories before the fact, for the offence is sudden and unpre-

.meditated; and therefore, if A. be indicted for murder, and
B. as accessory, if the jury find A. guilty of manslaughter
they must acquit B: 1 Hale, 437, 466, 615; 1 Hawk.
c. 30, s. 2. Where, however, the prisoner procured and
gave a woman poison in order that she might take it and
so procure abortion, and she did take it in his absence, and
died of its effects, it was held that he might be convicted
as'an accessory before the fact to the crime of manslaugh-
ter: R. v Gaylor, Dears. & B. 288. In the course of the
argument in that case, Bramwell, B., said: “Suppose a man
for mischief gives another a strong dose of medicine, not in-
tending any further injury than to cause him to be sick
and uncomfortable, and death ensues, would not that. be
manslaughter  Suppose, then, that another had counselled
“him to do it, would not he who counselled be an accessory
before the fact ?

"~ In R. v. Chadwick, Stdffmd Sum. Ass 1850, the prisoner
was indicted as a principal for murder by arsenic, and the
jury found that he procured the arsenie, and caused it to
be administered by another person, but was absent when it
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was administered; and thereupon it was objected that the
11 & 12 V,, c. 46, 5.1, which was similar to chapter 145 Rev.
Stat. s. 1, did not apply to murder, but Williams, J., over-
ruled the objection, and refused to reserve the point. Where
the principal and accessory are tried together, one being
charged as principal and the other as accessory, if the prin-
cipal plead otherwise than the general issue, the accessory
shall not be bound to answer until the principal’s plea be
first determined: 1 Hale, 624. Where the principal was
indicted for larceny in a dwelling-house, and the accessory
was charged in the same indictment as accessory before the
fact to the said “felony and burglary” and the jury
acquitted the principal of the burglary, but found him
guilty of the larceny, it seems the judges were of opinion
that the accessory should have been acquitted ; for the
indictment charged. him as accessory to the burglary only,
and the prmmpal being acquitted of that, the accessory
should have been acquitted also: R. v. Dannelly and
Vaughan, R. & R. 310. Where three persons were charged
with a lareceny, and two others as accessories, in one count,
and the latter were also charged separately in other counts
with substantive felonies, it was held that, although the
principals were acquitted, the accessories might be convicted
on the latter counts: R. v. Pulham, 9 C. & P. 280.

If a man be indicted as accessory in the same. felony to
several persons, and be found accessory to one, it is a good
verdict, and judgmnent may be passed upon him: R. v. Lord
Sanchar, 9 Co. 189; Fost. 361; 1 Hale, 624.

OrrENCEs COMMITTED DIFFERENTLY.

62. Every one who counsels or procures another to be a party to an
offence of which that other is afterwards guilty is a party to that offence,
although it may be committed in a way different from that which was
counselled or suggested.

2. Every one who counsels or procures another to be a party to an offence
is a party to every offence which that other commits in consequence of such
counselling or procuring, and which the person counselling or procuring knew,
or cught to have known, to be hkely to be committed in consequence of such
counselling or procuring. .
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¢ Thig is believed to express the existing law: Fost., part 8,
and cases under preceding section.””—Imp. Comm. Rep.

The imere fact of being stakeholder for a prize fight
where one of the combatants was killed does not make one
accessory before the fact to the manslaughter: R. v. Taylor,
13 Cox, 68.

AcoEssorY AFTER THE FACT.

63. An accessory after the fact to an offence is one who receives, comforts
or assists any one who has been a party to such offence in order to enable him-
to escape, knowing him to have béen a party thereto.

2. No married person whose husband or wife has been a party to an
offence shall become an accessory after the fact thereto by receiving, comfort-
ing or assisting the other of them, and no married woman whose husband has
been a party to an offence shall become an accessory after the fact thereto, by
recesving, comforting or assisting ¢n his presence and by y his authority any other
person who has been a party to such offence in order to enable her husband or
such other person to escape. 1

The Imperial Commissioners report this section as
declaratory of the existing law, but that is an error. A
husband, at common law, cannot aid his wife to escape.
Then, section 13, ante, seems to have been forgotten in
drafting this section 63.

See as to punishment, sections 531, 532. Accessories
after the fact to certain offences, not triable at Quarter
Sessions, section 540. See section 627 as to indietment of
aceessories after the fact in certain-cases: see R. v. Lee,
Warb. Lead. Cas. 9, for a colléction of cases on the subject.

An accessory after the fact is one who, knowing a
felony to have been committed by another, receives, relieves,
comforts, or assists the felon: 1 Hale, 618; 4 Bl Com. 37.
Any assistance given to one known to be a felon, in order
to hinder his appmhenswn, trial, or punishment,is suffi-
cient to make a man an accessory after the fact; as, for
instance, that he econcealed him in the house: or shut the
door against his pursuers, until he should have an oppor-
tunity of escaping: 1 Hale, 619; or took money from
him to allow him to escape: or supplied him with
money, a horse or other necessaries, in order to enable
him to escape: 2 Hawk. ¢ 29, s. 26; or bribed
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the gaoler to let him escape, or conveyed instruments to
him to enable him to break prison and escape: 1 Hale,
621. ‘

But merely suffering the principal to escape will not
make the party 41 #cessory after the fact, for it amounts
at most but to a mere omission: 1 Hale, 619. So, if a
person supply a felon in prison with victuals or other
necessaries for his sustenance: 1 Hale, 620; or relieve
and maintain him if he be bailed out of prison: Id.; orif a
physician or surgeon professionally attend a felon sick or
wounded, ‘although he know him to be a felon. See
R. v. Chapple, 9 C. & P.355; R. v. Jarvis, 2 M. & Rob. 40.

A wife is not punishable as accessory for receiving, ete.,
her husband, although she knew him to have committed
felony: 1 Hale, 48, 621; R. v. Manning, 2 C. & K. 903, n.;.
for she is presumed to act under his coercion; but see now
section 13, ante. But no other relation of persons can
excuse the wilful receipt or assistance of felons; a father
cannot assist his child, a child his parent, a- husband his
wife, a brother his brother, a master his servant, or a
servant his master: 1 Chit. 266." (Section 63 unte alters
this as to a husband assisting his wife.) Even one may
malke himself an accessory after the fact to a larceny of his
own goods, or to a robbery on himself, by harbouring the
thief, or assisting in his escape: Fost. 123. If the wife
alone, the husband being ignorant of it, receive any other
person being a felon, the wife is accessory, and not the-
husband: 1 Hale, 621. And if the husband and wife both
receive a felon knowingly, it shall be-adjudged only the
act of the husband, and the wife shall be acquitted : Id.
(See now section 13 ante.)

To constitute this offence it is necessary that the acces-
sory have notice, direct or implied, at the time he assists or
comforts. the felon, that he had committed a felony.
It is also necessary that the felony be completed at the
time the assistance is given; for, if one wounds another
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mortally, and after the wound given, but before death
ensues, a person assist or receive the delinquent, this does
not make him accessory to the homicide; for until death
ensues no murder or manslaughter is committed: 2 Hawk.
¢c. 29, s. 35; 4 Bl Com. 38. '

On an indictment charging a man as a principal felon
only, he cannot be convicted of the offence of being an
accessory after the fact: R. v. Fallon. L. & C. 217.

The receipt of stolen goods did not at common law con-
Btitute the receiver an accessory, but was a distinet misde-
meanour, punishable by fine and imprisonment: 1 Hale, 620;
see now section 314, post.

Four prisoners were indicted for murder jointly with
two others indicted as accessories after the fact. The
prisoners indicted for murder were found guilty of man-
slaughter, and the other two guilty of having been acces-
sories after the fact to manslaughter. Held, on motion in
arrest of judgment, that the conviction against the acces-
sories was right: R. v. Richards, 13 Cox, 611; see R. v.
Brannon, 14 Cox, 394

ATTEMPTS.

64. Every one who, having an intent to commit an offence, does or omits
an act for the purpose of accomplishing his object, is guilty of an attempt to
commit the offence intended whether under the circumstances it was possible to
commit such offence or not.

2. The question whether an act done or omitted with intent to commit an
:"offence is or is not only preparation for the commission of that offence, and too
" remote to constitute an attempt to commit it, is a question of law,

The words in italics were given as new law in the Impe-
rial Commissioners’ Report of 1879 in view of R. v. Collins,
L. & C. 471, but that case has since been overruled: R.
v. Brown, 24 Q. B. D.337, and R. v. Ring, 17 Cox, 491.

See settions 528, 529, as to punishment in cases not
otherwise provided for, and sections 711, 713 as to verdict
of attempt under certain circumstances. '

Attempts to commit certain erimes are specially provided
for in sections 71, 75, 100, 120, 127, 129, 131, 132, 136, 154,
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175, 178, 185, 189, 232, 238, 241, 248b, 268, 270, 400, 424,
432, 485, 488, 492, 494,496, 500.

A mere intention to commit a crime is not indictable.
Some act is required, but acts only remotely leading towards
the commission of an offence are not to be ‘Gonsidered as
attempts to commit it, whilst acts immediately eonnected
with it are: R. v. Roebuck, Dears. & B. 24; 1 Russ. 83;
R. v. Hensler, 11 Cox, 570; R. v. Eagleton, Dears. 515;
R. v. Roberts, Dears. 539 ; R. v. Cheeseman, L. & C. 140.

An assault with intent to commit a crime is an attempt
to commit that crime: R. v. Dungey, 4 F. & F. 99. See
“reporter’s note in that case and R. v. John, 15 S. C. R. 384.

An attempt to commit a crime is an intent to commit
such crime manifested by some overt act, and, in cases of
rape, robbery, ete., etc., necessarily includes an assault:
Stephen’s Cr. L. 49 ; in such cases, an assault is an attempt
and an attempt is an assault; R..v. Martin, 9 C. & P.
218, 215: see. annotation to-section 711, post; and R.
v. Marsh, 1 Den. 505 ; R.v. Heath, R. & R. 184 ; R.v. Stew-
art, R. & R. 288; R.v. Fuller, R. & R. 308; R. v. Duckworth,
17 Cox, 4935. : , ’ ‘

 If A, mistaking a post irr the dark for B, and intending
to murder B., shoots at the post, he has not committed an
attempt to murder, according to the existing law. Does
the above section 64 change the law in this respeet ? Sir
James Stephens thinks that article 74 of the Draft Code
of 1879 would have had that effect in England: 2
Stephen’s Hist., 225. That article reads as follows :—

“An attempt to commit an offence is an act done or omit-
ted with intent to commit that offence, forming part of a
series of acts or omissions which ‘would have constituted the
offence, if such series of acts or omissions had not been inter-
rupted, either by the voluntary determination of the offender not
to complete the offence, or by some other cause. '

¢ Every one who, believing that a certain state of facts exists,
does or omits an act, the doing or omitting of which would, if
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that state of facts existed, be an attempt to commit an offence,
attempts to commit that offence, although its commission in the
manner proposed was, by reason of tha non-existence of that
state of facts at the time of the act or omission, impossible.

“The question whether an act done or omitted with intent
‘to commit an offence is or is not only preparation for the com-
mission of that offence, and too remote to constitute an attempt
to commit it, is a question of law.”

This article of the Imperial Draft Code and of the Bill
of 1879, re-appeared in the Bill of 1880, somewhat altered
in shape and phxaseoloo y, but not in substance, as will be
seen by comparing it with section 64 of this Code, which
reproduces it verbatim as it was in that Bill of 1880. It
thus seems clear that, in Sir James Stephen’s opinion, the
supposed case of attempting to murder by shooting at a
post, would constitute now, under section 64 of this Code,
an indictable attempt to commit murder —Sed gqueere?
See Baron Bramwell’s remarks in R. v. McPherson, Dears. &
B. 197, in 1857, long before the desision in R. v. Collins,
L. & C. 471. Sir James Stephens took the law as it
was then settled by the case of R. v. Collins, which
has since been over-ruled by R. v. Ring, 17 Cox, 491,
and it was not necessary for him to distinguish between
the case of the shooting at a post and the case of
putting the hand in an empty pocket. In neither case, in
his opinion, is there an indictable attempt to commit a
crime. But though it is now unquestionable, under
section 64, that the latter case constitutes an attempt to
steal, though there was nothing to steal, it does not follow
that the former case constitutes an attempt to murder,
though there was no one to kill. Here the: assault, a
principal ingredient of the offence, is wanting: : There was
no assault on B, and A. clearly could not be indicted under
section 232, post, because he did not shoot at any “person :
R. v. Lovel, 2 Moo. & R. 39. But, for an attempt to steal,
the overt act, or coinmencement of execution of the theft is
complete by itself when a man puts his hand into the
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pocket of any one to steal whatever there may be in it.
No ingredient of the attempt is wanted there. The
offeider may be arrested instanter, whilst no one could
arrest a man who is preparing to shoot at a post, in- the
case first supposed.

That is, no doubt, almost the same question in another
form, but yetr it serves as a test. The shooting in that
case is an attempt to attempt to commit murder, whilst in
the case of stealing, the putting the hand in the pocket is
the direct attempt to commit the stealing. The shooting is
one degree more remote from the murder than the thrust of
the hand in the pocket is from the stealing. There may
have been no killing, even if B., the person intended to be
murdered, had really been shot at, as the shot might either
have missed him or only wounded him, and then A. would
have been guilty of an attempt to murder. Whilst, in the
other case, if there is in the pocket anything to steal, the
stealing itself is the proximate, and only possible, offence
which the man %ho thrusts his hand in the pocket can
commit. Between the shooting at a person with intent to
murder and the murder there is an intermediate possible
offence, that is, the attempt to murder, if the person shot at
is not killed. Between the thrust of the hand in the
pocket with intent to steal, and the stealing, there is no
such intermediate offence possible. In this last case, there-
fore, there is a direct attempt to steal, whilst in the first
case there is no attempt fo murder, not because a murder
was not possible, but because, under the terms of sub-
section 2 of section 64, the act of shootmg was too remote
from the murder to constitute, in law, an attempt to
murder, as there might have been no murder ev. en if B. had
actually been shot at.
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TITLE II.

OFFENCES AGAINST PUBLIC WCI)RDER, INTERNAL
AND EXTERNAL.

PART 1V,

TREASON AND OTHER OFFENCES AGAINST THE QUEEN’S
AUTHORITY AND PLRSOI\

63. Treason is—

() The act of killing Her Majesty, or doing her any bodily harm tending
to death or destruction, maim or wounding, and the act of imprisoning or
restraining her; or it

(6) The forming and manifesting by an overt act an intention to kill Her
Majesty, or to do her any bodily harin tending to death or destruction, maim
or wounding, or to imprison or to restrain her; or

(¢) The act of killing the eldes. son and heir apparent of Her Majesty, or
the Queen consort of any ng of the United Kingdom of Great Britain and
freland ; or

(d) The forming and manifesting, by an overt act, an intention to kill the
eldest son and heir apparent of Her Majesty, or the Queen consort of any
King of the United Kingdom of Great Britain and Ireland ; or

{e) Conspiring with any person to.kill Her Majesty, or to do her any
bodily harm tending to death or destruci:iqn;maim or wounding, or conspiring
with any person to imprison or restrain hery or M

(f) Levying war against Her Majesty either—

(i) With intent to depuse Her Majesty from the style, honour and
royal name of the Imperial Crown of the United Kingdom of Great
Britain and Ireland or of any other of Her Majesty’s dominions or
countries ;

(ii) In order, by force or constraint, t6 compel Her Majesty to change
her measures or counssls, or in order to intimidate or overawe both Houses
or either House of Parliament of the United Kingdom or of Canada ; or
(9) Conspiring to levy war against Her Majesty with any such intent or

for any such purpose as aforesaid ; or

(&) Instigating any foreigner with force to invade the said United King-
dom oy Canada or any other of the dominions of Her Majesty ; or

(¢) Assisting any public enemy at war with Her Majesty in such war by
any means whatsoever ; or

(J) Violating, whether with her consent or not, a Queen consort, or the
wife of the eldest son and heir apparent, for the time being, of the King or
Queen regnant.

2. Every one who commits treason is guilty of an indictable offence and
liable to suffer death.
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66. In every case in which it is treason to conspire with any person for
any purpose the act of so conspiring, and every overt act of any such con-
spiracy, is an overt act of treason. 25 Edw. II], st. 5, ¢ 2.

Limitation, three years, section 551a, and see sub-section
2 of section 551. Not triable at quarter sessions, section
540. Compulsion by threats no excuse, section 12.

" Requisites of indictment section 614.
Special provisions as to trial for treason, section 658.

Evidence of one witness must be corroborated, section
684. Sections 6 and 7 of chapter 146 Rev. Stat. stand
unrepealed.

See Archbold, 755 ; Stephen’s Crim. L. 82; Sir John
Kelyng's Crown Cases, p. 7, and a treatise on treason
printed t}ierein; Foster's Cr. Law, discourse on High
Treason, 183.

Also, R. v. Gallagher, 15 Cox, 291, Warb. Lead. Cas.
39; R. v. Deasy, 15 Cox, 334; Mulecahy v. R. L. R. 8
H. L. 306; R. v. Riel, 16 Cox, 48, 10 App. Cas. 675;
R. v. Davitt, 11 Cox, 676.

ACCESSORIES AFTER THE FacT.—(New).

) 6'7. Every one is guilty of an indictable offence and liable to two years’
" imprisonment who—
(2) Becomes an accessory after the fact to treason ; or
(6) Knowing that any person is about to commit treason does not, with all
reasonable despatch, give information thereof to a justice of the peace, or use
other reasonable endeavours to prevent the commission of the same.

Not triable at quarter sessions, section 540. Requisites
of indictment, section 614. Special provisions for trial,
section 658. This section covers the common law offence
of misprision of treason. ’

Lgevrine WaR, Erc., Etc.

68. Every subject or citizen of any foreign.state or country at‘ peace
with Her Majesty, who— .

(@) Is or continues in arms against Her Majesty within Canada; or

(b) Commiits any act of hostility therein; or

(c) Enters Canada with intent to levy war against Her Majesty, or to
commit any indictable offence therein for which any person would, in Canada,
be liable to suffer death ; and

Every subject of Her Majesty within Canada who—
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(d) Levies war against Her Majesty in company with any of the subjects
or citizens of any foreign state or country at peace with Her Majesty ; or

(¢) Enters Canada in company with any such subjects or citizens with
intent to levy war against Her Majesty, or to commit any such oﬁ'ence
therein ; or

(f) With intent to aid and assist, joins himself to any person who has
entered Canada with intent to levy war against Her Majesty, or to commis
any such offence therein—is guilty of an indictable offence and liable to suffer
death. R.S.C.c. 146,ss. 6 & 7.

Not triable at quarter sessions, section 540. Special
provisions as to indictment, section 614. Sections 6 and 7
of chapter 146, Revised.Statutes, stand unrepealed. They
cover the same offences as the above section 68, but the
punishment is discretionary, and they may be tried by
court-martial.  Every subject of Her Majesty within
Canada who enters Canada with any foreigner with intent
to commit any capital offence is, by this enactment, liable

to suffer death.
TREASONABLE OFFENCES.

69. Every one is guilty of an indictable offence and liable to imprison-
ment for life who forms any of the intentions hereinafter mentioned, and
manifests any such intention by cunspiring with any person to carry it into
effect, or by any other overt act, or by publishing any printing or writing;
that is to say—

(a) An intention to depose Her Majesty from the style, honour and royal
name of the Imperial Crown of the United Kingdom of Great Britain and
Ireland, or of any other of Her Majesty’s dominions or countries ;

(b) An intention to levy war against Her Majesty within any part of the
said United Kingdom, or of Canada, in order by force or constraint to compel
her to change her measures or counsels, or in order to put any force or
constraint upon, or in order to intimidate or overawe both Houses, or either
House of Parliament of the United Kingdom or of Canada ;

(c) An intention to move or stir any foreigner or stranger with force to.
invade the said United Kingdom, or Canada, or any other of Her Majesty’ 57
dominions or countries under the authority of Her Majesty. R. S.C.c. 146, -
8. 33 11-12 V. ¢. 12, (Tmp.). ’

Not triable at quarter sessions, section 540. Limita-
tion, 3 years, section 551. , See sub-section 2 of section 551.
Special provisions, section 614. See annotation under
section 65, ante.

CONSPIRACY TO INTIMIDATE LEGISLATURE.

'70. Every one is guilty of an indictable offence and liable to fourteen
years’ imprisonment who confederates, combines or conspires with any person
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to do any act of violence in order to intimidate, or to put any force or
constraini upon, any Legislative Council, Legislative Assembly or House of
Assembly. R.S.C.c. 146, s 4.

Not triable at quarter sessions, section 540. Special
provisions, section 614.

This enactment does not apply to conspiracies to
intimidate the Senate or House of Commons. They are
covered partly by sections 65 and 69, unte

ASSAULTS ON THE (QUEEN.

1. Every one is guilty of an indictable offence and liable to seven years
imprisonment, and to be whlpped once, twice or thrice as the court directs, -
who— .

(@) Wilfully produces, or has near Her Majesty, any arm or destructive or -
dangerous thing with intent to use the same to injure the person of, or toalarm,
Her Majesty ; or

(b) Wilfully and with intent to alarm or to injure Her Ma.]esty, or to break
the public peace :

(i) Points, aims or presents at or near Her Majesty any firearm, loaded
or not, or any other kind of arm ;

(ii) Discharges ator near Her Majesty any loaded arm ;

(iii) Discharges any explosive material near Her Majesty ;

(iv) Strikes, orstrikes at, Her Majesty in any manner whatever;

(v) Throws anything at or upon Her Majesty ; or

(¢) Attempts tu do uny of the things specified in paragraph () of this
section.

5 & 6 V.c. 51 (Imp.). Not triable at quarter sessions,
section 540. Special provisions,section 614. Asto whipping
section 957. »

IncrTing TOo MUTINY. (New.)

'72. Every one is guilty of an indictable offence and liable to imprison-
ment for life, who, for any traitorous ormutinous purpose, endeavours to seduce
any person serving in Her Majesty’s forces by sea or land from his duty and

allegiance to Her Majesty, or to incite or stir up any such person to commit
any traitorous or mutinous practice.

37 Geo. IIL ¢. 10, (Tinp.); 7TW.IV. & 1 V.. 91,(Imp.). Not
triable at quarter sessions, section 540. Special provisions,
secbion 614: R. v. Faller, 1 B. & P. 180; Archbold, 820;
R. v. Tierney, R. & R. 74.

ExTicING SOLDIERS OR SEAMEN T0 DESERT.

78. Every one is guilty of an indictable offence who, not being an enlisted
soldier in Her Majesty’s service, or a scaman in Her Majesty’s naval
service— *

Cury, Law-—4



50 OFFENCES AGAINST PUBLIC ORDER.  [Secs. 7476

{a) By words or with money, or by any other means whatsoever. directly or
indirectly persuades or procures, or goes about or endeavours to persuade, pre-
vail on or procure, any such seaman or soldier to desert from or leave Her
Majesty’s military or naval service; or

(b) Conceals, receives or assists any deserter from Her Ma.Jesty s military or
naval service, knowing him to be such deserter.

2. The offender may be prosecuted by indictment, or summarily before two
justices of the peace. In the former case heis liable to fine and imprisonment
in the discretion of the court, and in the latter to a penalty not exceeding two
hundred dollars, and not less than eighty dollars and costs, and in default of
payment, to. imprisonment for any term not exceeding six months. R. S. C.
c. 169, ss. 1 & 43 6 Geo. IV. c. 5, (Imp.).

Triable at. -quarter session?’  Section 614 applies, though
through error. Axrest of suspected deserters, section 961.

ReEesisTing Warrayt, Etc., Erc.

74, Every one who resists the execution of any warrant authorizing the
breaking open of any building to search {or any deserter from Her Majesty’s
military or nfval service is guilty of an offence and liable, on summary convic-
tion before two justices of the peace, to a penalty of eighty dollars. R. S. C.
¢ 169, 5. 7

Arrest of deserters, section 561.

ExTiciNGg MiLrria orR MoUNTED PoLicE MEN 10 DESERT.
¢3. Every one is guilty of an offence and liable, on summary conviction,
to six months’ imprisonment with or without hard labour, who—
"(@) Persuades any man who has been enlisted to serve in any corps of
militia, or who is a member of, or has engaged toserve in the North-west
mounted police force, to desert, or attemnpts to proeure or persuade any such

man to desert; or
(6) Knowing that any such manis about to desert, aidsor assists him in

deserting ; or
(¢) Knowing that any such man isa deserter, conceals such man or aids or

assists in his rescue. R. S. C.c. 41, 5. 109; 532 V. ¢ 25,s. 4.

INTERPRETATION OoF Two NEXT SECTIONS,

76, In the two following sections, unless the context otherwise re-
quires—

{(«) Any reference to a place belonging to Her \IaJest) includes a place
belonging to any department of the Government of the United Kingdom, or
of the Government of Canada, or of any province, whether the place is or is
not actually vested in Her Majesty ;

(0) Expressions referring to communications include any communieation,
whether in whole or in part, and whether the document, sketch, plan, model
or information itself or the substance or effect thereof only be communicated ;

(¢} The expression ‘‘document’” includes part of a document

(d) The expression ““model ” includes design, pattern and specimen;
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(¢) The expression ‘‘sketch ” includes any photograph or other mode of
expression of any place or thing ;

(f) The expression “‘office -under Her Majesty,” includes any office or
employment in or under any department of the Government of the United
Kingdom, or of the Government of Canada or of any province. 53 V,
c. 10, s, 5.

Those three sections are re-enactments of the Imperial
“ Official Secrets Act of 1889” 52 & 53 V. c. 52.

UNLAWFULLY OBTAINING O¥FCIAL INFORMATION,

7’¢. Every one is guilty of an indictable offence and liable to imprison-
ment for one year, or to a fine not exceeding one hundred dollars, or to both
imprisonment and fine, who—

(«) For the purpose of wrongfully obtéining information—

(i) Enters or is in any part of a place in Canada belonging to Her
Majesty, being a fortress, arsenal, factory, dockyard, camp, ship, office or
other like place, in which part he is not entitled to be ; or

(t1)) When lawfully or unlawfully in any such place as aforesaid either
obtains any document, sketch, plan, model or knowledge of anything
which he is not entitled to obtain, or takes without lawful authority any
sketchor plan; or

" (iii) When outside any fortress, arsenal, factory, dockyard or camp in
Canada, belonging to Her Majesty, takes, or attempts to take without
authority given by or on behalf of Her Majesty, any sketch or plan of that
fortress, arsenal, factory, dockyard or camp ; or

(0) Knowingly having possession of or control over any such document,
sketch, plan, model, or knowledge as has been obtained or taken by means of any
act which constitutes an offence against this and the following section, at any
time wilfully and without lawful anthority communicates or attempts to com-
municate the same to any person to whom the same ought not, in the interests
of the state, to be communicated at that time; or

(c) After having been intrusted in confidence by some officer under Her
Majesty with any document, sketch, plan, model or information relating to any
such place as aforesaid, or to the naval or military affairs of Her Majesty,
wilfully, and in breach of such confidence, communicates the same when, in
the interests of the state, it ought not to be communicated ; or

(d) Having possession of any document relating toany fortress, arsenal,
factory, dockyard, camp, ship, office or other like place belonging to Her
Majesty, or to the naval or military affairs of Her Majesty, in whatever
manner the same has been obtained or taken, at any time wilfully communicates
the same to any person to whom he knows the same ought not, in the interests
of the state, to be communicated at the time ;

2. Every one who commits any such offence intending to communicate to
a foreign state any information, document, sketch, plan, model or knowledge
obtained or taken by him, or intrusted to him as aforesaid, or communicates
the same to any agent of a foreign state, is guilty of an indictable offence and
liable to imprisonment for life. 53 V. c. 10,s. 1.
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Not triable at quarter sessions, section 540. No prose-
cution without consent of Attorney-General, section 543.
Section 614 is made to apply, though through error.
“ Having in possession ” defined section 3.

BREACH OF OFFICIAL TRUST.

'78. Every one who, by means of his holding or having held an office
under Her Majesty, has lawfully or unlawfully, either obtained possession of
or control over any document, sketch, plan or model, or acquired any informa-
tion, and at any time corruptly, or contrary to his official duty, communicates
or attempts to communicate such document, sketch, plan, model or informa-
tion to any person to whom the same ought not, in the interests of the state,
orotherwise in the public interest, to be communicated at that time, is guilty
of an indictable offence and liable—

(a) If the conmunication was made, or attempted to be made, to a foreign
state, to imprisonment for life ; and

(4) In any other case to imprisonment for one year, or to a fine not exceed-
ing one hundred dollars, or to both imprisonment and fine.

2. This section shall apply to a person heolding a contract with Her
Majesty, or with any department of the Government of the United Kingdom,
or of the Government of Canada, or of any province, or with the holder of any
office under Her Majesty as such holder, where such contract involves an obli-
gation of secrecy, and to any person employed by any person or body of persons
holding such a contract who is under a like obligation of secrecy, as if the
person holding the contract, and the person so employed, were respectively
holders of an office under Her Majesty ; 53 V. c. 10, s, 2.

See annotation under preceding section.
The Imperial Foreign Enlistment Act, 33-34 V. c. 90,
applies to Canada. See R. v. Sandoval, Warb. Lead. Cas. 43.

PART V.
UNLAWFUL ASSEMBLIES, RIOTS, BREACHES OF THE PLEACE.

79. An unlawful assembly is an assembly of three or more persons who,
with intent to carry out any common purpose, assemble in such a manner or
soconduct themselves when assembled as to cause persons in the neighbourhood
of such assembly to fear, on reasonable grounds, that the persons so assembled
will disturb the peace tumultuously, or will by such assembly needlessly and
without any reasonabie occusion provoke other persons to disturb the peace tumul-
tuously.
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2. Persons lawfully assembled may become an unlawful asssembly if they
conduct themselves with a common purpose in such a manner as would have
made their assembling unlawful if they had assembled in that manner for that
purpose. )

3. An assembly of three or more persons for the purpose of protecting the
house of any one in their number against persons threatening to break and enter
such house in order to commit any indictable offence therein is not unlawful,

R. v. Vincent, 9 C. & P. 91 ; O’Kelly v. Harvey, 15 Cox,
435 ; Beatty v. Gillbanks, 15 Cox, 138; Warb. Lead. Cas.
49 ; Back v. Holmes, 16 Cox, 263 ; R. v. Clarkson, 17 Cox,
483 ; R. v. Cunningham, 16 Cox, 420. N

“The definition of an unlawful assembly depends entirely
on the common law. The earliest definition of an unlawful
assembly is in the Year Book, 21 H. VIL 89. It would seem
from it that the law was first adopted at a time when it was the
practice for the gentry, who were on bad terms with each other,
to go to market at the head of bands of armed retainers. It is
obvious that no civilized government could permit this practice,
the consequence of which was at the time that the assembled
bands would probably fight, and certainly make peaceable people
fear that they would fight. It was whilst the state of society
was such as to render this a prevailing mischief that the earlier
cases were decided ; and consequently the duty of not provoking
a breach of the peace has sometimes been so strongly laid down
as almost to make it seem as if it was unlawful to take means
to resist those who came to commit crimes. We have endea-
voured in section 84 to enunciate the principles of the common
law, although in declaring that an assembly may be unlawful if
it causes persons in the neighbourhood to fear that it will need-
lessly, and without reasonable oceasion, provoke o_f;_ﬁers to dis-
turb the peace tumultuously, we are declaring thaf which has
not as yet been specifically decided in any particular case.
The clause as to the defence of a man’s house has been
inserted because of a doubt expressed on the subject.”’—Imp.
Comm. Rep. -

Divers persons assembled in a room, entrance money
being paid, to witness a tight between two persons. The
combatants fought in a ring with gloves, each being
attended by a second, who acted in the same way as the
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second at prize fights. The combatants fought for about 40
minutes with great ferocity, and severely punished each
other. The police interfered and arrested the defendants,
who were among the spectators.

Upon the trial of an indictment against them for
unlawfully assembling together for the purpose of a prize
fight, the chairman directed the jury that, if it was a mere
exhibition of skill in sparring, it was not illegal ; but, if
the parties met intending to fight till one gave in from
exhaustion or injury received, it was a breach of the law
and a prize fight, whether the combatants fought in gloves
or not, and left it to the jury to say whether it was a prize
fight or not.

Held, that the jury were properly directed : R. v. Orton,
14 Cox, 226 ; see R. v. McNaughten, 14 Cox, 576. |

The appellants with a considerable number of other
persons, forming a body called “Salvation Army,” assembled
together in the streets of a town for a lawful object, and
with no intention of carrying out their object unlawfully,
or by the use of physical force, but knowing that their
assembly would be opposed and resisted by other persons,
in such a way as would in all probability tend to the
committing of a breach of the peace on the part of such
opposing persons. A disturbance of the peace having heen
created by the forcible opposition of a number of persons to
the assembly and procession through the streets of the
appellants and the Salvation Army, who themselves used
no force or violence, it was— ’

Held,by Field and Cave,JJ., (reversing the decision of the
Jjustices), that the appellants had not been guilty of unlaw-
fully and tumultuously assembling, etc, and could not
therefore be convicted of that offence, nor be bound over to
keep the peace.

Held. also, that knowledge by persons peaceably assem-
bling for a Jawful objeet, that their assembly will be foreibly
opposed by other persons, under circumstances likely to lead-
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to a breach of the peace on the part of such other persons,
does not' render such assembly unlawful: Beatty v. Gill-
banks, 15 Cox, 138 ; see R. v. Clarkson, 17 Cox, 483.

A procession being attacked by rioters a person in it
fired a pistol twice. He appeared to be acting alone and
nobody was injured.

Held, that he could not be indicted for riot, and, on a
ease reserved, a convietion on such an indictment was
quashed : R. v. Corcoran, 26 U. C.C. P. 134.

On the trial of an indictment for riot and unlawful
assembly on the 15th Jan., evidence was given on the part
of the prosecution of the conduct of the prisoners on the
day previous, for the purpose of showing (as was alleged)
that B., in whose officc one act of riot was committed, had
reason to be alarmed when the prisoners came to his office.
The prisoner’s counsel thereupon claimed the right to show
that they had met on the 14th to attend a school meeting,
and to give evidence of what took place at the school
meeting, but the evidence was rejected.  Held, per Allen,
C.J., and Fisher and Duft, JJ., (Weldon and Wetmore, JJ,,
dis.), that the evidence was properly rejected because the
conduct of the prisoners on the 14th, could not qualify or
explain their conduet on the following day. It is no ground
tor quashing a conviction for unlawful assembly on one
day that evidenee of an unlawful assembly on another day
" has been improperly received, it the latter charge was
abandoned by the prosceuting counsel at the close of the
case, and there was ample evidence to sustain the convietion.
If & man knowingly does acts which are unlawful, the pre-
sumption of law is that the mens rew exists; ignorance of
the law will not excuse him: R. v. Mailloux, 3 Pugs.
(N.B.), 493.

Rior.

80. A riot is an unlawful assembly which has begun to disturb the
peace tumultuously.

Sec R. v. Kelly, 6 U. C. C.P. 372: R. v. Cunninghain, 16

Cex, 420, and remarks under preceding section.
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Section 12 of chapter 147, R. S. C.,, provided specially
for the punishment of a rout.

PUNISRMENT FOR UNLAWFUL ASSEMBLY.

8 1. Every member of an unlawful assembly is guilty of an indictable
offence and liable to one year’s imprisonment. R.S. C. c. 147, 5. 11.

Fine and sureties, section 958. See post, under section
83, and ante, under section 79. The punishment was two
years under the repealed section.

PuvisuMENT of RIOT.

82. Every rioter is guilty of an indictable offence and liable to (w0 years
imprisonment with bard labour. R.S.C. c. 14§, s 13,

Fine and sureties, section 958. The punishment was
four years under the repealed section.

Rior Acr.

83. Itis the duty of every sheriff, deputy-sheriff, mayor or other head
officer, and justice of the peace, of any county, city or town, who has notice
that there are within his jurisdiction persons to the number of twelve or more
unlawfully, rictously and tupnultuously assembled together to the disturbance
of the public peace, to resort to the place where such unlawful, riotous and
tumultuous assembly is, and among the rioters, or as near to them as he can
safely come, with a loud voice to command, or cause to be commanded, silence,~
and after that openly and with loud voice to make, or cause to be made, a
proclamation in these words or to the like effect :—

 Our Sovereign Lady the Queen charges and commands all persons being
assembled immediately to disperse and peaceably to depart to their halita-
tions or to their lawful business, upon the pain of being guilty of an offence
on conviction of which they may be sentenced to imprisonment for life.

“Guod Save the Queen.”

2. All persons are guilty of an indictable offence and liable to imprison-

ment for life who— '

(@) With force and arms wilfully oppose, hinder or hurt any ;Jefson who
begins or is about to make the said proclamation, whereby such proclamation
is not made ; or

(b) Continue together to the numnber of twelve for thirty minutes after
such " proclamation has been made, or if they know that its making was
hindered as aforesaid, within thirty minutes after such hindrance. R. S. C.
c 147, ss. L & 2.

The omission of “ God Save the Queen” is fatal. R. v,
Child, 4 C. & P. 442 ; see sections 40, 41, 42, ante, and
Archbold, 955. Limitation, one year, scction 551. R. v.
Pinney, 3 B. & Ad. 7947 : R.v. Kennett, 5 C. & P. 282
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R. v. Neale, 9 C. & P. 431; R. v. Vincent, 9 C. & P. 91: R.
v. James, 5 C. & P. 153.

Ir RioTERS DO NoT DisrERsE, Erc., Erc.

84, If the persons so unlawfully, riotously and tumultuously assembled
together as mentioned in the next preceding section, or twelve or more of
them, continue together, and do not disperse themselves, for the space of
thirty minutes after the proclamation is made or after such hindrance as
aforesaid, it is the duty of every such sheriff, justice and other officer, and
of all persons required by them to assist, to cause such persons to be appre-
hended and carried before a justice of the peace; and if any of the persons so
assembled is killed or hurt in the apprehension of such persens, or in the
endeavour to apprehend or disperse them, by reason of their resistance, every
person ordering them to be apprehended or dispersed, and every person
executing such orders, shall be indemnified against all proceedings of every
kind in respect thereof : Provided, that nothing herein contained shall, in any
way, limit or affect any duties or powers imposed or given by this Act as to
the suppression of riots before or after the making of the said proclamation,
R.8.C.c 147, s 3.

See annotation under preceding section.

Riorots DESTRUCTION OF BUILDINGS,

8. All persons are guilty of an indictable offence and liable to imprison-
ment for life who, being riotously and tumultuously assembled together to the
disturbance of the public peace, unlawfully and with force demolish or pull
down, or begin to demolish or pull down, any building, or any machinery,
whether fixed or mnovable, or any erection used in farming land, or in carrying
on any trade or manufacture, or any erection or structure used in conducting
the business of any mine, or any bridge, waggon-way or track for conveying
mineia‘fé;t'rom any mine. R.S.C.c 147, s 9; 2425V, c. 97, s. 11, (Imp.).

See next section.

Indictment.—That on at J. S, d. W. and
E. W, together with divers other evil-disposed persons, to
the jurors aforesaid unknown, unlawfully, riotously and
tumultuously did assemble together, to the disturbance of
the public peace; and being then and there so unlawfully,
riotously and tuinultuously assembled together as aforesaid
did then and there unlawfully and with force begin to
demolish and pull down, the dwelling-house of one J. N,
there situate.

See nefe under next section.

The accused may be convicted of the offence covered by
next section, if the evidence warrants it: seetion 713.
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Riototrs DAMAGE T0 BuInpiNGs.

86. All persons are guilty of an indictable offence and liable to-seven
years' imprisonment who, being riotously and tumultuously assembled togéether
to the disturbance of the public peace, unlawfully and with force injure or
damage any of the things mentioned in the last preceding section.

2. It shall not be a defence to a charye of an offence against this or the last
preceding section that the offender belteved he had a right to aet as he did, unless
he actually had such a right. R. 8. C. c. 147, 8. 10; 2425 V., ¢, 97, 5. 12 (Imp.).

“Sub-section 2 removes what is at least a doubt.  See
R. v. Langford, Car. & M. 602; R. v. Casey, 8 Ir. Rep. C. L.
408."—Imp. Comm. Rep.

See R. v. Phillips, 2 Moo. 252; Drake v. Fovtitt, 7
Q. B. D. 201. » o

Indictment.—That on .at . S.,J. W.and
E. W, together with divers other evil-disposed persons, to
the said jurors unknown, unlawfully, riotously, and tumul-
tuously did assemble together to the disturbance of the
public peace, and being then and there so unlawfully, riot-
ously and tumultuously assembled together as aforesaid,
did ‘then and there unlawfully and with force injure a
certain dwelling-house of one J. N,, there situate. Add «
count stating “ damage” instead of “injure.”

The riotous character of the assembly must be proved.
It must be proved that these three or more, but not less
than three, persons assembled together, and that their
assembling was accompanied with some such circumstances,
either of actual force or violence, or at least of an apparent
tendency thereto, as were calculated to inspire people with
terror, such as being armed, using threatening speeches,
turbulent gestures, or the like. It is a sufficient terror and
alarm, if any one of the Queen’s subjects be in fact terri-
fied: Archbold, 552. Then prove that the assembly began
with force to demolish the house in question. It must
appear that they began to demolish some part of the free-
hold ; for instance, the demolition of moveable shutters is
not sufficient: R. v. Howell, 9 C. & P. 437. A demolition
by fire is within the Statute. Prove that the defendants
were either active in demglishing the house, or present,
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aiding and abetting. To convict under section 85, the jury
must be satisfied that the ultimate object of the rioters was
to demolish the house, and that if they had carried their
intention into effect, they would in point of fact have
demolished it ; for if the rioters merely do an injury to the
house, and then of their own accord go away as having
completed their purpose it is not a beginning to demolish
within this section. But a total demolition is not necessary,
though the parties were not interrupted, and the fact that
the rioters left a chimney remaining, will not prevent-.the
Statute from applying. But if the demolishing or intent
to demolish be not proved, and evidence of riot and injury
or damage to the building is produced, the jury may find
the defendant guilty of the offence created by section 86.

UNLAWFUL DRILLING.

8'7. The Governor in Council is authorized from time to tin:e to prohibit
assemblies without lawful authority of persons for the purpose of training or
drilling themselves, or of being trained or drilled to the use of arms, or for the
purpose of practising military exercises, movements or evolutions, and to pro-
hibit persons when assembled for any other purpose so training or drilling
themselves or being trained or drilled. Any such prohibition may be general
or may apply only to a particular place or district and to assemblies of a par-
ticular character, and shall come into operation from the publication in the
Cunada Gazetic of a proclamation embodying the terms of such prohibition,
and shall eontifiue in force until the like publication of a proclamation issued
by the authority of the Governor in Council revoking such prohibition.

2, Every person is guilty of an indictable offence and liable to two years’
imprisonment who, without lawful authority and in contravention of such
prohibition or proclamation—

(a) Is present at or attends any such assembly for the purpose of training
or drilling any other person to the use of arms or the practice of military exer-
cixes or evolutions ; or

{4} At any assembly trains or drills any othef person to the use of arms or
the practice of military exercises or evolutions. R. S. C. ¢, 147, ss. 4 & ).
60 Geo. IIL. and 1 Geo. IV. c. 1, (Imp.). {4dmended.)

Limitation, 6 months, section 551 ; see Archbold, 822.

U~NLawrrLLy BEING DRILLED.

88. Every one is guilty of an indictable offence and liable to two years’
imprisonment who, without lawful authority, attends, or is present at, any
such assembly as in the last preceding section mentioned, for the purpose of
being, or who at any such assembly is, without lawful authority and in contra-
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vention of such prohibition or proclamation, trained or drilled to the use of
arms or the practice of military exercises or evolutions. R. S, C. ¢. 147, s. 6.

Limitation, 6 months, section 551.
ForcisLg ENTRY OR DETAINER.

89. Forcible entry is where a person, whether entitled or not, enters in
a manner likely to cause a breach of the peace, or reasonable apprehension
thereof, on land then in actual and peaceable possession of another.

2. Forcible detainer is where a person in actual possession of land, with-
. - . e 13 .
out colour of right, détains it in a manner likely to cause a breach of the peace,
or reasonable apprehension thereof, against a person entitled by law to the
possession thereof.
3. What amounts to actual possession or colour of right is a question of law.

4. Every one who forcibly enters or forcibly detains land is guilty of an
indictable offence and liable to one year's imprisonment. -

Archbold, 886; R. v. Smyth, 5 C. & P. 201; Lows v.
Telford, 13 Cox, 226, Warb. Lead Cas. 51.

¢ Foreible entry and detainer are offences at common law ;
and this section, we believe, correctly states the existing law.”—
Imp. Coinm. Rep.

Indictment—That A. D, C. D, E. F, G. H, and J. K,,
on day of , in the year of our Lord
unlawfully and injuriously and with a strong hand
entered into a certain mill, and certain lands and houses,
and the sites of a certain mill and certain houses, with the
appurtenances, situate in the parish of . ,in the said
county, and then in the possession of one L. M., and unlaw-
fully and injuriously and with a strong hand, expelled and
put out the said L.M. from the possession of the said
premises, in a manner likely to eause a breach of the peace.

AFFRAY.

DO, Anaffray is the act of fighting in any public strect or lnghway, or
fighting to the alarm of the public in any other place to which the public have
access.

2._Every one who takes part in an affray is guilty of an indictable offence
and liable to one pewr's imprisonment with hard labour., R. S. C. c. 147, s. 14.

The words “to the alarm of the public” should be in-
serted after the word “fighting ” in the first line. Under
section 14, chapter 147 of the Revised Statutes, this offence
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was-punishable by three months on summary econviction.
It must now be proceeded against by indictment.

CHALLENGE TO FIGHT A DukL,

91. Everyone is guilty of an indictable offence and liable to three years®
imprisoninent who challenges or endeavours by any means to provoke any
person to fight a duel, or endeavours to provoke any person to challenge any
other person so to do.

This was an offence at common law: R. v. Rice, 3 East,
581; R. v. Philipps, 6 East, 463 : 3 Chit. 487.

Prize IFicuts, Etc., ETc.

92. In sections ninety-three to ninety-seven inclusive the expression
“¢ prize-fight ” means an encounter or fight with fists or hands, between two

persons who have met for such purpose by previous arrangement made by or
for them. R. S. C. c. 153,s. 1.

R. v. Perkins, 4 C. & P. 537 ; R. v. Murphy, 6 C. & P.
103; R. v. Coney, 15 Cox, 46,8 Q. B. D. 534 : in R. v. Tay-
lor, 13 Cox, 68, it was held that a stakeholder to a prize-
tight is not an accessory before the fact nor an abettor. to
the manslaughter, if one of the ecombatants is killed, he not
being present: see R. v. Orton, Warb. Lead. Cas. 54, and
R. v. Coney, Id. 56.

The following three sections of chapter 153, Revised
Statutes are unrepealed.

6. If, at any time, the sheriff of any county, place or district in Canada,
any chief of police, any police officer, or any constable, or other peace officer,
has reason to believe that any person within his bailiwick or jurisdiction is
about to engage as principal in any prize-fight within Canada, he shall forth-
with arrest such person and take him before some person having authority to
try offences against this Act, and shall forthwith make complaint in that behalf,
-upon oath, before such person ; and thereupon such person shall inquire into
the charge, and if he is satisfied that the person so brought before him was, at
the time of his arrest, about to engage as a principal in a prize-tight, he shall
require the accused to enter into a recognizance, with sufficient sureties, in a
sum not exceeding five thousand dollars and not less than one thousand dollars,
condittaned that the accused will not engage in any such fight within one year
from and after the date of such arrest ; and in default of such recognizance, the
person before whom the accused has been brought shall commit the accused to .
the gaol of the county, district or city within which such inquiry takes place,
or if there is no common gaol there, then to the conimon gaol which is nearest
to the place where such inquiry is had, there to remain until he gives such
recognizance with such sureties.
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7. If any sheriff has reason to believe that a prize-fight is taking place or
is about to take place within his jurisdiction as such sheriff, or that any persons
are about to come into Canada at a point within his jurisdiction, from any place
outside of Canada, with intent to engage in, or to be concerned in, or to attend
any prize-fight within Canada, he shall forthwith summon a force of the inhabi-
tants of his district or county sufficient for the purpose of suppressing and pre-
venting such fight; and he shall, with their aid, suppress and prevent the
same, and arrest all persons present thereat, or who come into Canada as afore-
said, and shall take them before some person having authority to try offences
against this Act, to be dealt with according to law, and fined or imprisoned, or
both, or compelled to enter into recognizances with sureties, as hereinbefore
provided, according to the nature of the case.

10. Every judge of a superior court or of a county cour’c, judge of the
sessions of the peace, stipendiary magistrate, police magistrate, and commis-
sioner of police of Canada, shall, within the limits of his jurisdiction as such
judge, magistrate or commissioner, have all the powers of a justice of the peace
with respect to offences against this Act.

CHALLENGE TO A PRIZE-FIGHT.

93. Every one is guilty of an offence and liable, on summary conviction,
toa penalty not exceeding one thousand dollars and not less than one hundred
dollars, or to imprisonment for a term not exceeding six months, with or with-
out hard labour or to both, who sends or publishes, or ‘causes to be sent or
published or otherwise made known, any challenge to fight a prize-fight or
accepts any such challenge, or causes the same to be accepted, or goes into
training- preparatory to such fight, or acts as trainer or second to any person
who intends to engage in a prize-fight. R.S.C.c 153, s 2.

PRINCIPAL IN A PRIZE-FIGHT.

94, Every one is guilty of an offence and liable, on summary conviction,
to imprisunment for a term not exceeding twelve months and not less than
three months, with or without hard labour who engages as a principal in a prize-
fight. R.S.C.c. 153,s. 3.

AIDERS, ABETTORS, EfTc.

‘' 93. Every one is guilty of an offence and liable, on summary conviction,
to a penalty not exceeding five hundred dollars and not less than fifty dollars,
or to imprisonment for a term not exceeding twelve months, with or without
hard labour or to both, who is present at a prize-fight as an aid, second, sur-
geon, umpire, backer, assistant or reporter, or who advises, encourages or
promotes such fight. "R. S.C. c. 133, s. 5.

See R. v. Copéy, 15 Cox, 46, Warb. Lead. Cas. 56, and
note under section’ 92 anie. .

LravING CaNADA TO ENGAGE IN A PRIZE-FIGHT.

96. Every inhabitant or resident of Canada is guilty of an offence and
liable, on summary conviction, to a penalty not exceeding four hundred dollars
and not less than fifty dollars, or to imprisonment for a term not exceeding six
months, with or without hard labour or to both, who leaves Canada with intent
to engage in a prize-fight without the limits thereof. R. 8. C. c. 153, s. 5.
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The interpretation clause does not state what is the
difference between an inhabitant and a resident.

TriaL. ETc.

Q7. If, after hearing evidence of the circumstances connected with the
origin of the fight or intended fight, the person before whom the complaint is
made is satisfied that such fight or intended fight was bona fide the consequence
eor result of a quarrel or dispute between the principals engaged or intended to
engage therein, and that the same was not an encounter or fight for a prize, or
on the result of which the handing over or transfer of money or property
depended, such person may, in his discretion, discharge the accused or impose
upon him a penalty not exceeding fifty dollars. R.S. C. c. 153, s. 9.

) Section 7, chapter 147, R. S. C,, authorizing the sheriff
to prevent by force any prize-fight has not been repealed.
See ante, under section 92. '

InciTing INDIANS TO RioTors Acrts.

98, Every one is guilty of an indictable offence and liable to two years’
‘imprisonment who induces, incites or stirs up any three or more Indians, non-
treaty Indians, or half-breeds, apparently acting in concert—

(2) To make any request or demand of any agent or servant of the Govern-
ment 1n a riotous, routous, disorderly or- threatening manner, or in a manner
calculated to cause a breach of the peace ; or

(3) To do any act calculated to cause a breach of the peace. R. S.C.c. 43,
s, 111,

Inciting an Indian to commit any indictable offence is
punishable by five years, section 112, chapter 43, R. S. C.
even if that indictable offence is itself liable to a lesser
punishment.

PART VI

UNLAWFUL USE AND POSSESSION OF EXPLOSIVE
SUBSTANCES AND OFFENSIVE WEAPONS
‘—~SALE OF LIQUORS.

99. Every one is guilty of an indictable offence and liable to imprison-
ment for life who wilfully causes, by any explosive substance, an explusion of
a nature likely to endanger life or to cause serious injury to property, whther
any injury to porson or property is actually caused ornst. R.S.C.c 130, 5. 3.
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See post annotations under sections 247, 248 & 488.

As to search warrant, section 569 sub-sections 7, S.—“Ex-
plosive substance” defined, section 3. This and the two
following sections are re-enactments of the Imperial « Ex-
plosive Substances Act of 1883 ”: 46 V. c. 3

INJURIES BY EXPLOSIVE SUBSTANCES.

100. Every one is guilty of an indictable offence and liable to fourteen
years’ imprisonment who wilfully—

(1) Dues any act with mtent to cause by an explosive substance, or con-
spires to cause by an explosive substance, an explosion of a nature likely to
endanger life, or to cause serious injury to property ;

(0) Makes or has in his possession or under his control any explosive
substance with intent by means thereof to endanger life or to cause serious
injury to property, or to enable any other person by means thereof to endanger
life or to cause serious injury to property—

Whether any explosion takes place or not and whetherany injury to person
or property is actually caused or not. R.8.C. c. 150, s. 3.

See note under preceding section.
POSSESSION OF IIXPLOSIVES.

ROL. Every one is guilty of an indictable oﬁ"ence and liable to seven
years’ imprisonment who makes, or knowingly has in his possession or under
his control, any explosive substance under such circumstances as togive rise to
a reasonable suspicion that he’is not making it, or has it not in his possession
or under his control, for a lawful object, unless he can show that he made it or
had it in his possession or under his control for a lawful object. R. S. C. c. 150,

5; 46 V. c. 3 (Imp.).

“ Having in possession” and “Explosive substance
defined, section 3; R. v. Charles, 17 Cox, 499, is a case
under the corresponding section of the Imperial act.

IR]

PossEsSION oF OFFENSIVE WEAPONS.,

102. Every one is guilty of an indictable offence and liable to five years'
imprisonment who has in his custody or possession, or carries, any offensive
weapons for any purpose dangerous to the public peace. R. 8. C. c. 149, s. 4.
(Amended).

Limitation, 6 months, section 551. “Having in posses-
sion” and “Offensive weapon” defined, section 3; search
warrant, section 569. The following sections of chapter
149, Revised Statutes respecting the seizure of arms kept
for dangerous purposes are unrepealed.
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5. All justices of the peace in and for any district, county, city, town or
place, in Canada, shall have concurrent jurisdiction as justices of the peace,
with the justices of any other district, county, city, town or place, in all cases
with respect to the carrying into execution the provisions of this Act, and with
respect to all matters and things relating to the preservation of the public
peace under this Act, as fully and effectually as if each of such justices was in
the commission of the peace, or was cx officio a justice of the peace for each of
such districts, counties, cities, towns or places.

7. The Governor in Council may, from time to time, by proclamation,
suspend the operation of this Act in any province of Canada or in any particu-
lar district, county orlocality specified in the proclamation ; and from and after
the period specified in any such proclamation, the powers given by this Act
shall be suspended in such province, district, county or locality ; but nothing
herein contained shall prevent the Governor in Council from again declaring,
by proclamation, that any such province, district, county or locality shall be
again subject to this Act and the powers hereby given, and upon such procla-
mation this Act shall be revived and in force accordingly.

CARRYING OFFENSIVE WEAPONS.

103. If two or more persons openly carry offensive weapons ina public
place in such a manner and under such circumstances as are caleulated to
create terror and alarm, each of such persons is liable, on summary conviction
before two justices of the peace, to a penalty not exceeding forty dollars and
not less than ten dollars, and in default of payment to imprisonment for any
term: not exceeding thirty days. R.S.C.c. 148, s. 8.

Limitation, one month, section 551. - “Offensive

weapon ~ detined, section 3.

Being Fouxp WiTH SMUGGLED GOODS,

104. Every one is guilty of an indictable offence and liable to imprison-
ment Tor ten vears who is found with any goods liable to seizure or forfeiture
under any law relating to inland revenue, the customs, trade or navigation,
and knowing them to be so liable, and carrying offensive weapons. R.S.C.
¢. 32, 8. 213, (dmended),

As the section reads, there must be both the unlawful
possession and the carrying of arms to constitute this
offence. Section 213, of chapter 32, Revised Statutes, An
Act respecting the Oustoms, is repealed, also sections 98 and
99, of chapter 34, Revised Statutes, An Act respecting the
Inland Revenue.

CARRYING OF ARMS, SELLING AR3IS.

103. Every one is guilty of an offence and liable on summary conviction
to a penalty not exceeding twenty-five dollars and not less than five dollars, or
to imprisonment for one month, whe, not being a justice or a public officer, or
a soldier, sailor or volunteer in Her Majesty’s service, on duty, or a constable

Criat. L.\\§—5
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or other peace officer, and not having a certificate of exemption from the opera-
tion of this section as hereinafter provided for, and not having at the time
reasonable cause to fear an assault or other injury to his person, family or
property, has upon his persona pistol or air-gun elsewhere than in his own
dwelling-house, shop, warehouse, or counting-house.

2. If sufficient cause be shown upon oath to the satisfaction of any justice,
he may grant to any applicant therefor not under the age of sixteen years and
as to whose discretion and good character he issatisfied by evidence upon oath,
2 certificate of exemption from the operation of this section, for such period,
not exceeding twelve months, as he deems fit.

3. Such certificate, upon the trial of any offence, shall be primd fucie
evidence of its contents and of the signature and official chamcter of the per-
son by whom it purports to be granted.

4, When any such certificate is granted under the preceding provisions of
this section, the justice granting it shall forthwith make a return thereof to the
proper officer in the county, district or place in which such certificate has been
granted for receiving returns under section nine hundred and two; and in
default of making such return within ninety days after a certificate is granted,
the justice shall be lnble, on summary conviction, to a penalty of not more
than ten dollars.

5. Whenever the Governor in Council deems it expedient in the public
interest, he may by proclamation suspend the operation of the provisions of the
first and second sub-sections of this section respecting certificates of exemtion,
or exempt from such operation any. particular part of Canada, and in &tler
case for such period, and with such exceptions as to the persons hereby affected,
‘as he deems fit. Section I, ¢. 148.  (Awmended).

Limitation, one month, s. 551.

196. Every one is guilty of an offence and liable on summary conviction
to a penalty not exceeding fifty dollars, who sells or gives any pistol or air-gun,
or any ammunition therefor, to a minor under the age cf sixteen years, unless
he establishes to the satisfaction of the justice before whom he is charged that
he used reasonable diligence in endeavouring to ascertain the age of the minor
before making such sale or gift, and-tliat he had good reason to believe that
such minor was not under the age of sixteen.

2. Bvery one is guilty of anoffence and liable on summary conviction toa
penalty not exceeding twenty-five dollars who sells any pistol or air-gun with-
out keeping a record of such sale, the date thereof. and the name of the-
purchaser and of the maker’s name, or‘other mark by which such arm may be
identified.

Limitation, one month, s. 551.

107, Every one who when arrested, either on a warrant issued against
him for an offence or while committing an-offence, has upon his person a pistol
or aic-gun is guilty of an offence and liable on summary conviction before two
justices of the peace. to a penalty not exceeding fifty dollars and not less than
twenty dollars, or to imprisonment. for any term not exceeding three months,.
eith or without hard lebour. R. S, C.c. 148, s, 2.

Limitation, one month, s. 551.
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X08. Every one who has upon his person a pistol or air-gun, with intent
therewith unlawfully to do injury to any other person, is guilty of an offence
and liable, on summary conviction before two justices of the peace, to a-
penalty not exceeding two hundred dollars and not less than fifty dollars, or to
imprisonment for any term not exceeding six months, with or without hard
labour. R.S.C.c. 148, 5. 3.

Limitation, one month, s. 551.

109. Every one who, without lawful excuse, points at another person any
firearm or air-gun, whether loaded or unloaded, is guilty of an offence and
liable, on summary conviction before two justites of the peace, toa penalty not
exceeding one¢ hundred dollers and not less than ten dollars, or to imprisonment
for any term not exceeding thirty days, witk or without hard labour. R.S.C.
c. 148, s, 4.

- Limitation, one month, s. 551.

110, Every one who carriesabout his person any bowie-knife, dagger,
dirk, metal knuckles, skull cracker, slung shot, or other offensive weapon of &
like character, or secretly carries about his person any instrument leaded at
the end, or sells or exposes for sale, publicly or privately, any such weapon, or
being masked or disguised carries or has in his possession any firearm or air-
gun, is guilty of an offence and liable, on summary conviction before two
justices of the peace, to a penalty not exceeding fifty dollars, and not less than
ten dollars, and in default of payment thereof to imprisonment for any term
not exceeding thirty days, with or without hard labour. R.S.C.c. 148, s. 5.

Limitation, one month, s. 551.

CARRYING SHEATH-KNIVES IN SEAPORTS.

111. Every one, not being thereto required by his lawful trade or calling,
who is found in any town or city carrying about his person any sheath knife is
liable, on summary conviction before two justices of the peuce, toa penalty
not exceeding forty dollars and not less than ten dollars, and in defanlt of
" payment thereof to imprisonment for any term not exceeding thirty days, with,
or without hard labour. R.S.C.c. 148, s. 6.

Limitation, one month, s. 551.

The section does not only apply to seaports as the
repealed section did. The heading only does. Section 7
of chapter 148, Revised Statutes. “An Act respecting the
Improper Use of Firearms and other Weapons” is unve-
pealed.

LeEcAL CARRYING OF ARMS.

112. It is not an offence for any soldier, public officer, peace officer, sailor
orvolunteer in Her Majesty’s service, constable or other policeman, to carry

loaded pistols or other usual arms or offensive weapons in the discharge of his
duty. R.S.C.c 148, s 10

The words in italics are new.
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REFUsAL To DELIVER ARMS WHEN ATTENDING A PUBLIC MEETING.

113. Every one attending a public meeting or being on hiz way to
attend the same who, upon demand made by any justice of the peace within
whose jurisdiction such public meeting is appointed to be held, declines or
refuses to deliver up, peaceably and quietly, to such justice of the peace, any
offensive weapon with which he is armed or which he has in his possessicn, is
guilty of an indictable offence.

" 2. The justice of the peace may record the refusal and:adjudge the offender
to pay a penalty not exceeding eight dollars, or the offender may be proceeded
against by indictment as in other cases of indictable offendes. R. S. C. c. 152,
s. L -

For a conviction under indictment, the punishment
would be under section 951, post; limitation, onegyear, sec-
tion 551. Scetions 1, 2, 3, chapter 152, “ An Act res/pecting
the Preservation of Peace at Public VIegtmws are un-

repealed.
COMING ARMED NEAR A MEETING.

114. Bvery one, except the sheriff, duputy sheriff and justices of the
peace for the district or county, or the mayor, justices of the peace or other
peace officer for the city or town respectively, in which any public meeting
is held, and the constables and special constables employed by them, or any of
themn, for the preservation of the public peace at such meeting, is guilty of an
indictable offence, and liable to a penalty not exceeding one hundred dollars,
or to imprisonment for a term not exceeding three months, or to both, who,
during any part of the day upon which such meeting is appointed to be held,
comes within one mile of the place appointed for such meeting armed with any
offensive weapon. R. 8. C. c. 1582, 8. 5.

Limitation, one year, section 551. “Offensive weapon”
defined, section 3.

An offender punishable by three months imprisonment
should be liable to conviction upon summary proceedings.

LYING IN WAIT FOR PERSONS RETURNING FROM PUBLIC MEETING.

L113. Every cne is guilty of an indictable offence and liable to a penalty
not exceeding two hundred dollars, or to imprisonment for a term not exceeding
six months, or to both, who lies in wait for any person returning, or expected
%o return, from any such public meeting, with intent to commit an assault
upon such person, or with intent, by abusive language, opprobrious epithets
or other offensive demeanour, directed to, at or against such person, to provoke
such person, or those who accompany him, to a breach of the peace. R.S. C.
c. 152, 8. 6.

Limitation, one year, section 551. Why is the offence
under this section indictable ?
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SALE oF ARMS, NORTH-WEST TERRITORIES.

116. Every one is guilty of an offence and liable, on summary conviction
before two justices of the peace, to a penalty of two hundred dollars or to six
months’ imprisonment, or to both, who, during any time when and within any
place in the North-West Territories where section one hundred and one of
The North-West Territories Actiis in force—

{e) Without the permission in writing (the proof of which shall be on him)
of the Lieutenant Governor,or of a commissioner appointed by him to give such
permission, hasin his possession or sells, exchanges, trades, barters or nges to,
or with any person, any improved arm or ammunition ; or

{b) Having such permission sells, exchanges, trades, barters or gnes any
such arm or ammunition to any person not lawfully authorized to possess the
same,

@

2. The expression “‘improved arm ” in this section means and includes all
arms except smooth-bore shot-guns ; and the expression *“ ammunition * means
fixed ammunition or ball cartridge. R. S. C. c. 50, s. 101.

Section 101, of ¢hapter 50, R. S. C. the North West Ter-
ritories Act, is unrepealed.

As to search warrant, section 569,

ProTECTION OF Prpric WOoRKS.

117. Every one employed upon or about any public work, within any
place in which the et respecting the Preservation of Peaoe in the vicinity of
Public Works is then m force, is liable, on summary conviction, to a penalty
not exceeding four dollars and not less than two dollars for every such weapon
found in his possession who, npon or after the day named in the proclamation
by which such Act is brought into force, keeps or has in his possession, or
under his care or control, within any such place, any weapon.

2. Every one is liable, on summary conviction, to a penalty not exceeding
one hundred dollars and not less than forty dollars, who, for the purpose of
defeating the said Act, receives or concenls, or aids in receiving or concealing,
or procures to be received or concealed within any place in which the said Act
is at the time in force, any weapon belonging to or in custody of any person
employed on or about any public work. R. 8. C. ¢. 131, ss. L,5&6.

LE8. Upon and after the day named in any proclamation putting in
force in any place dn Aet respecting the Prescrvation of Peace in the vicinity of
Public Works, and during such period as such proclamation remains in force,
no person shall, at any place within the limits specified in such proclamation,
sell, barter, or directly or indirectly, for any matter, thing, profit or rew ard |
exchange. supply or dispose of any intoxicating liquor nor expose, kcep or
have in possession any intoxicating liquor intended to be dealt with in any
such way,

2. The provisions of this section do not extend to any person selling
intoxicating liquor by wholesale and not retailing the same, if such person is
a licensed distiller or brewer.

3. Every one is liable, on summary conviction, for a first offence, to a
penalty of forty dollars and costs, and, in defaultof payment, to imprisoninent
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for a term not exceeding three months, with or without hard labour,—and on
every subsequent conviction to the said penalty and the said imprisonment in
defuult of payment, and also to further imprisonment for a term not exceeding
six months, with or without hard ‘labour, who, by himself, his clerk, servant,
agent or other person, violates any of the previsions of this or of the preceding
section.

4. Every clerk, servant, agent or other person who, being, in the employ-
ment of, or on the premises of, another person, violates or assists in violating
any of the provisions of this or of the preceding section for the person in
whose employment or on whose premises he is, is equally guilty with the
principal offender and liable to the same punishment. R. S. C. c. 151, ss. 1,
13,14 & 15.

Chapter 151, Revised Statutes, “ An Act respecting the
Preservation of Peace in the vicinity of Public Works,”
is unrepealed.

CoxVEYING LIQUOR, ETC., ETC., ETC., TO HER MAJESTY’S SHIPS.

119. Every one is guilty of an offence and liable, on summary conviction
before two justices of the peace, to a fine not exceeding fifty dollars for each
offence, and in default of payment to imprisonment.for a term not exceeding
one month, with or without hard labour, who, without the previous consent of
the officer commanding the ship or vessel —

(«) Conveys any intoxicating liquor on board any of Her Majesty’s ships
or vessels; or

(6) Appreaches or hovers about any of Her Majesty’s ships or vessels for
the purpose of conveying any such liquor on board thereof ; or

(¢) Gives or sells to any man in Her Majesty’s service, on board any such
ship or vessel, any intoxicating liquor. 5051 V. e.'46, 5. 1.

As to arrest without warrant of offenders against this
section by any officer, see section 552, sub-section 6; as to
search for liquor-and seizure by such officer, section 573.

PART VIL
SEDITIOUS OFFENCES.—UNLAWFUL OATHS.
OaTHs TO CoMMIT CERTAIN OFFENCES. (New).

120. Every one is guilty of an indictable offence and liable to fourteen
years’ imprisonment who—

(¢) Administers, or is present at and consenting to the administration of,
any oath or any engagement purporting to bind the person taking the same
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to commit any crime punishable by death or imprisonment for more than five
years ; or

(&) Attempts to induce or compel any person to take any such oath or
engagement ; or

(c) Takes any such oath or engagement. 52 Geo. III. c. 104 (Iinp.).

Not triable at quarter sessions, seetion 540.

This enactment and the two next are taken from chap-
ter 10 of the Cons. Stat. of Lower Canada, of which sections
5,6, 7, 8 & 9 remain unrepealed.

OTHER UNLAWFUL OATHS. (New)

121, Every one is guilty of an indictable offence and liable to seven years’
imprisonment who—

(@) Administers or is present at and consenting to the administration of any
oath or engagement purporting to bind the person taking the same :

(i) To engage in any mutinous or seditious purpose ;

(if) To disturb the public peace or commit or endeavour to commit any
offence ;

(iii) Not to inform and give evidence against any associate, confederate
or other person ;

(iv) Not to reveal or discover any unlawful combination or confederacy,
or any illegal act done or to be done or any illegal oath or obligation or
engagement which may have been administered or tendered to or taken by
any person, or the import of any such oath or obligation or engagement ; ‘or

(b) Attempts to induce or compel any person to take any such oath or
engagement ; or '

(c) Takes any such oath or engagement: C. 8. L. C.¢. 10,s.1. 37 Geo. III.
¢. 123 (Imp.). )

Not triable at quarter sessions, section 540.
R. v. Lovelass, 6 C. & P. 596.

Indictment.—The jurors for our Lady the Queen,
present, that A. B..on the day of , in the
year of our Lord , did unlawfully administer and
cause to be administered to one C. D. a certain oath and
engagement, purporting, and then intended, to bind the
said C. D., not to inform or give evidence against any
associate, confederate, or other person of or belonging to a
certain unlawful association and confederacy, to wit

and which said oath and engagement was then taken by
the said C. D.
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INDICTMENT FOR TAKING AN UNLAWFUL OATH.
Commence as ante}—did unlawfully take a certain oath
and engagement, purporting [{c., as in the last precedent]:
he, the said C. D., not being then compelled to take the
said oath and engagement.

COMPULSION. (New).

122. Any one who, under suchZcompulsion as would otherwise excuse
him, offends against either of the last two preceding sections shall not bhe
excused thereby unless, within the period hereinafter mentioned, he declares
the same and what he knows touching the same, and the persons by whom and
in whose presence, and when and where, such oath or obligation or engagement
was administered or taken, by information on oath before one of Her Majesty’s
justices of the peace for the district or city or county in which such oath or
engagement was administered or taken. Such declaration may be made by
him within fourteen days after the taking of the oath or, if he is hindered from
making it by actual force or sickness, then within eight days of the cessation
of such hindrance, or on his trial if it happens before the expiration of either of
those periods. C.S8.L.C.c. 10.s. 2.

52 Geo. 1IL. ¢. 104; 37 Geo. IIT. ¢. 123, (Imp.).

SEDITIOUs OFFENCES DEFINED. (New).

123. No one shall be deemed to have a seditious intention only because
he intends in good faith—
(@) To show that Her Majesty has been misled or mistaken in her mea-
sures ; or
A(\’;) To point out errors or defects in"the government or constitution of the
United Kingdom, or of any part of it, orof Canada orany province thereof, or in
either House of Parliament of the United Kingdom or of Canada, or in any
legislature, or in the administration of justice; or to excite Her Majesty’s
subjects to attempt to procure, by lawful means, the alteration of any matter
in the state ; or
(¢} To point out, in order to their removal, matters which are producing or
have a tendency to produce feelings of hatred and ill-will bLtween dxﬁe:enu
classes of her Majesty’s subjects.
2. Seditious words are words expressive of a seditious intention.
3. A seditions libel is a hbel expressive of a seditious intention.
4. A seditious conspiracy 1s an agreement between two or more persons to
carry into execution a seditious intention.

*¢ This section appears to us to state accurately the existing
law. On this very delicate.subject, we do not undertake to sug-
gest any alteration of the law.”—Imp. Comm. Rep.

R. v. Frost, 22 St. Tr. 471; R. v. Winterbotham, 22 St.
Tr. 823; R.v. Bipns, 26 St. Tr. 595; O’Connell v. R., 11
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Cl & F. 155, 234; R. v. Vineent, 9 C. & P. 91; R. v.
Pigott, 11 Cox, 44 ; R. v. Burns, 16 Cox, 355.

The truth of a seditious or blasphemous libel cannot be
pleaded as a defence to an indictment: R. v. Duffy, 9 Ir.
L. R. 329; R. v. Bradlaugh, 15 Cox, 217"; Ex parte O'Brien,
15 Cox, 180; R. v. Ramsay, 15 Cox, 231 ; se¢ note under
section 170, post.

PUNISHMENT. (New).

124. Every one is guilty of an indictable offence and liable to two years’
imprisonment who speuks any seditious words or publishes any seditious libel
or is a party to any seditious conspiracy.

Fine or sureties, section 958. Not triable at quarter
sessions, section 540. On an indictment for a seditious
libel, the words need not be set out, section 615 ; see hote
under preceding section.

LiBELS ON FOREIGN SOVEREIGNS. (Ncw ).

123, Every one is guilty of an indictable offence and liable to one year’s
imprisonment who, without lawful justification, publishes any libel tending to
degrade, revile or expose to hatred and contempt in the estimation of the people
of any foreign state, any prince or person exercising sovereign authority over
any such state.

Not triable at quarter sessions, section 540. Wourds
need not be set out in indictment, section 615; R. v. D’Eon,
1 W.BL 517; R. v. Peltier, 28 St. Tr. 520 ; Shirley’s Lead.
Cas. Cr. L. 3; R. v. Gordon, 1 Russ. 351: R. v. Bernard,
Warb. Lead. Cas. 45; R. v. Most, 14 Cox, 583,7 Q. B. D.
244, per Coleridge, C.J. Fine, in lieu of, or in addition to
the punishment, section 958. The intent to disturb peace
and friendship between the United Kingdom and the
foreign state whose sovereign has been libelled would
appear to be necessary to constitute this offence at common
law: Stephen, Cr. L. 99.

Farse NEws. (New).

126 Xvery one is guilty of an indictable offence and liable to one vear's
imprisonment who wilfully and knowingly publishes any false news or tale
whereby injury or mischief is oris likely to beoccasioned toany public interest.

Not triable at quarter sessions, section 540. Fine and
sureties for the peace, section 958.
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" The 3 Edw: I c. 34, and 2 Ric. IL c. 25 (now repealed
by 50 & 51 V. ¢, 59), enact that none be so hardy to tell or
publish any false news -or tales, whereby discord or
occasion of discord or slander, may grow between the
King and his people, and the great men of the realm.
In Chitty’'s Crim. Law, vol. 2, 527, .is a form of indict-
ment for spreading false rumours in order to enhance the
price of hops. “Itis said to have been resolvéd by all the
judges that all weriters of false news are indictable and
punishable : and probably at this day the fabrication of
news likely to produce any public detriment would be con-
sidered as eriminal”; Starkie on Libel, 546, 1st edition.
What would constitute a “publishing” under the above
section is not elear. In Chitty’s form above cited, the
publishing is not by -writing. The 3 Edw. I c. 34,
has the words “tell or publish.” A publication may be
oral or written: 2 Starkie, Libel, 141.

PART VIIIL
Pivacy. (New ),
127, Every one is guilty of an indictable offence who does any act which

amounts to piracy by the law of nations, and is liable to the following punish-
ment ;— ’

(¢} To death, if in committing or attempting to commit such crime the
offerder murders, attempts to murder or wounds any person, or does any act
by which the life of any person is hkely to be endangered

-(4) To imprisonment for life in all other cases.

“ We have thcught it Lett=r to leave this offence undefined,
as no definition of it would be satisfactory which is not recog-’
nized as such by other nations ; and, after eareful consideration
of the subject, we have not been able to discover a definition
fulfilling such a condition. We may observe as to this that the
subject has been much discussed in t!.e courtssof the United
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States, and the result appears to justify the course which we
have adopted.”’—Tmp. Comm. Rep.

See Stephen’s, Cr. L. 104, Not triable at quarter
sessions, section 540.

PIraTicAL AcTs. (New).

128. Every one is guilty of an indictable offence and liable to imprison-
ment for life who, within Canada, does any of the following piratical acts,
or who, having done any of the following piratical acts, comes oris brought
within Canada without having been tried therefor:—

(a) Being a British subject, on the sea, or in any place within the jurs-
diction of the Admiralty of England, under colour of any cumnmission from
any foreign prince or state, whether such prince or state is at war with Her
Majesty or not, or under pretense of authority fromn any person whomsoever
comniyits any act of hostility or robbery ‘against other British subjects, or
during any war is in any way adherent to or gives aid to Her Majesty's
enemies

()) Whéther a British subject or not, on the sea or in any place within the
jurisdiction of the Admiralty of England, enters into any British ship, and
throws overboards or destroys any part of the goods belonging to such slup,
or laden on board the same ;

{*) Being on board any Britich ship on the sea or in any place within the
jurisdiction of the Admiralty of England —

(i) Turns enemy or rebel, and piratically runs away with the ship, or
any boat, ordnance, animunition or goods ;

(i1) Yields them up voluntarily to any pirate ;

(iii) Bring~ any seducing message fromn any pirate, enemy or rebel ;

{iv) Counsels or procures any persons to yield up or run away with any
ship, goods or merchandise, or to turn pirates or to go over to pirates;

(v) Lay violent hands on the ecommander of any such ship in order to
prevent him from fighting in defence of his ship and goods;

(vi) Confines the master or commander of any such ship ;

(vii) Makes or endeavours to make a revolt in the ship; or

() Being a British subject in any part of the world, or (whether a British
suhjc«.t or not) being in any part of Her Majesty's dominions or on board a
British ship, knowingly—

(i) Furnishes any pirate with any ammunition or stores of any kind ;

(1i) Fits out any ship or vessel with a deswn to trade with or supply
or correxpond with any pirate’

(iii) Conspires or corresponds with any pirate.

See under preceding section.

PUNISHMENT. (New).

E29. Every one i= guilty of an indictable offence and liable to suffer
death who, in committing or attempting to commit any piratical act, assaults
with intent to murder, or wounds, any person, or does any act likely to
endanger the life of any person.

See annotation under section 127.
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Not FiGHTING PIRATES. (Vew).

130. Every one is guilty of an indictable offence and Mable to six
months’ imprisonment, and to forfeit to the owner of the ship all wages then
due to him, who, being a master, officer or seaman of any merchant ship which
carries guns and arms, does not, when attacked by any pirate, fight and
endeavour to defend himself and his vessel from being taken by such pirate,
or who discourages others from defending the ship, if by reason thereof the
ship falls into the hands of such pirate : 8 Geo. I. c. 24, s. 6, (Imp.).

Not triable at quarter sessions, section 540; fine or
sureties, section 958.
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TITLE IIL

OFFENCES AGAINST THE ADMINISTRATION OF
LAW AND JUSTICE.

PART IX.
CORRUPTION AND DISOBEDIENCE.
CORRUPTION OF JUDGES OR MEMBERS OF PARLIAMENT. (New).
131. Every one is guilty of an indictable offence and liable to fourteen
years’ imprisonment who—

() Holding any judicial office, or being a member of Parliament or of a
legislature, corruptly accepts or obtains, or agrees to accept, or attempts to
obtain for himself or any other person, any money or valuable consideration,
office, place, or employment on account of anything already done or omitted,
or to be afterwards done or omitted, by him in his judicial capacity, or in his
capacity as such member; or

(0) Corruptly gives oroffers to any such person, or to any other person, any
such bribe as aforesaid on account of any such act or omission.

Not triable at quarter sessions, section 540; no indict-
ment for judicial corruption without the leave of the
Attorney-General of Canada, section 544; a common law
misdemeanour: see R. v. Bunting, 7 O. R. 524.

«In a general code of the criminal law we have thought it
right to include the offence of judicial corruption. As no case
of the kind has occurred (if we except the prosecutions of Lord
Bacon and Lord Maceclesfield) it is not surprising that the law
on the subject should be somewhat vague.”—Imp Comm. Rep.

CorruPTION OF PEACE Orricers, Etc.,, Erc. (New).

132, Every one is guilty of an indictable offence and liable to fourteen
years’ imprisonment who—

(n) Being a justice of the peace, peace officer, or public officer, employed
in any capacity for the prosecutipn or detection or punishment of offenders,
cprfuptly accepts or obtains, or agrees to aceept or attempts to obtain for him-
self, or for any other person, any money or valuable-consideration, office, place
or'employment, with the intent to interfere corruptly with the dut adminis-
tration of justice, or to procure or facilitate the cominission of any crime, or to
protect from detection or punishment any person having committed or intend-
ing to commit any crime ; or

(b) Corruptly gives or offers to any such officer as aforesaid any such bribe
as aforesaid with any such intent.
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“ Peace officer” defined, section 3. Not triable at quar-
ter sessions, section 540; a common law misdemeanour;
form of indictment for attempt to bribe a constable:

Archbold, 869.

FRAUDS UPON THE GOVERNMENT.

133. Every one is guilty of an indictable offence and liable to a fine of
not less than one hundred dollars, and not exceeding one thousand dollars,
and to imprisonment for a term not exceeding one year and not less than one
month, and in default of payment of such fine to imprisonment for a further
time not exceeding six months who—

" (a) Makes any offer, proposal, gift, loan or promise, or who gives or offers
any compensation or consideration, dircetly or indirectly, to any official or
person in the employment of the Government, or to any member of his family,
or to any person under his control, or for his benefit, with intent to ¢btain the
assistance or influence of such official or person to promote either the procuring
of any contract with the Government, for the performance of any work, the

"doing of any thing, or the furnishing of any goods, effects, food or materials,
the execution of any such contract, or the payment of the price, or considera-
tion stipulated therein, or any part thereof, or of any aid or subsidy, payable
in respect thereof ; or

() Being an official or person in the employment of the Government,
directly or indirectly, accepts or agrees to accept, or allows to be accepted by
uny person under his control, or for his henefit, any such offer, proposal, gift,
loan, promise, compensation or consideration ; or

(¢) In the case of tenders being called for by or on bebalf of the Gavern.
ment, for the performance of any work, the doing of any thing, or the
furnishing of any goods, effects, food of materials, directly or indirectly, by
himself or by the agency of any other person’ on his bebalf, with intent to
obtain the contract therefor, either for himself or for any other person, proposes
to make, or makes, any gift, loan, offer or promise, or offers ar gives any con-
sideratioh or compensation whatsoever to any person tendering for such work
or other service, or to any member of his family, or other person for his benefit,
to induce such person to withdraw his tender fur such work or other service, or
to compensate or reward him for having withdrawn such tender; or

(1), In case of so tendering, accepts or receives, directly or indirectly, or
permits or allows to be accepted or received by any member of his fawily, or
by any other person under his control, or fur his benefit, any such gift, loan,
offer, promise, consideration or compensation, as a consideration or reward fur
withdrawing or for havisg withdrawn such tender 5 or

(¢ Being an official or employce of the Government, receives, directly or
indirectly, whether personally, or by or through any member of his family, or
person under his controly or for his benefit, any. gift, lonn, promise, compensa-
tion or consideration whatsoever, either in moncey or otherwise, from any person
whomsoever, for assisting or favouring any individual in the trausaction of
any business whatsoever with the Government, or who gives or offers any such
gift, loan, promise, compensation or consideration ; or
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(f) By reason of, or under the pretense of, possessing influence with the
Government, or with any Minister or official thereof, demands, exacts or
receives from any person. any compensation, fee or reward, for procuring from
the Government the payment of any claim, or of any portion thereof, or for
procuring-or furthering the appointment of himself, or of any other person, to
any office, place or employment, or for procuring or furthering the obtaining
for himself or any other person, of any grant, lease or other benefit from the
Government ; or offers, promises or pays to such person, under the circum-
stances and for the causes aforesaid, or any of them, any such compensation,
fee or reward ; or

() H.i‘vi_ng dealings of any kind with the Government through any depart-
ment thereof, pays any commission or reward, or within one year before or
after such dealings, without the express permission in writing of the head of
the department with which such dealings have been had, the proof of which
permission shall lie upon him, makes any gift, loan, or promise of any money,
matter or thing, to any employee or ofticial of the Government, or to any
member of the family of such employee or official, or to any person under his
control, or for his benefit; or

(%) Being an employee or official of the Government, demands, exacts or
receives, from such person, direetly or indirectly, by himself, or by or through
any other person for his benefit, or permits or allows any member of his famly,
or any pexson under his control, to accept or receive—

(i) Any stch eommission or reward ; or

{ii) Within the said period of one year, without the express permission
in writing of the head of the department with which such dealings have
been had, the proof of which permission shall lie upon him, accepts or
receives any such gift, loan or promise ; or

{0) Having any contract with the Government for the performance of any
work, the doing of ‘anything, or the furnishing of any goods, effects, foud or
materials, and having or expecting to have any claim or demand against the
Government by reasont of such contract, either directly or indirectly, by him-
self or by any person on his behalf, subscribes, furnishes or gives, or promises
to subscribe, furnish or give, any money or other valuable consideration for the
purpose of promoting the election of any candidate, or of any numnber, class or
party of eandidates to o legislature or to Parliament, or with the intent in any
way of influencing or affecting the result of a provineinl or Dominion election,

2. If the value of the amount or thing paid, offered, given, loaned, pro-
mised, received or- subscribed, as the case may be, exceeds one thensaud
dollars, the offendér under this seetion is liable to any fine not exceeding such
vitlue, ’

3. The words ““ the Government  in this section include the Government
of Canada and the Government of any province of Canada, as well as Her
Majesty in the right of Canada or of any provinee thereof. 5433 V.c. 23,5 1;
3253 V. c. 69 (Tnp.).

Not triable at quarter sessions, section 540; Timitation,
two years, seetion 551. As to indictments for frauds in
certain eases, section 616.
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CONSEQUENCEs OF A CONVICTION.

134. Every person convicted of an offence under the next preceding
section skall be incapable of contracting with the Government, or of holding
any contract or office with, from, or under it, or of receiving any benefit under
any such contract. R.S. C. c. 173, ss. 22, 23; 54-55 V. c. 23, s. 2.

BrracH or TRUST BY PuBLIC OFFICER. (New).

135. Every public officer is guilty of an indictable offence and liable to
five years’ inprisonment who, in the discharge of the duties of his office, com-
mits any fraud or breach of trust affecting the public, whether such fraud or
breach of trust would have been criminal or not if committed against a private

person.

Not triable at quarter sessions, section 540 ; fine or
sureties, section 958.

“ A, an accountant in the office of the paymaster-gen-
eral, fraudulently omits to make certain entries in his
accounts, whereby he enables the cashier to retain large
sums of money in his own possession, and to appropriate
the interest on such sums to himself after the time when
they ought to have been paid to the Crown. A. commits a
misdemeanour. 2. A., a commissary-gencral of stores in the
West Indies, makes contracts with B. to supply stores on

he condition that B. should divide the profits with A. A.
commits a misdemeanour.”—Stephen’s Cr. L. 121.

No such enactment is to be found in the Imperial
Draft Code of 1879, nor in the bill of 1880, though, by the
latter, it was proposed ‘to supersede the whole of the com-
mon law. And that it was so left out intentionally is
evident from the fact that it was provided for in the bill
of 1879, s. 71, drafted by Sir James Stephens, who took it
from his Digest., Art. 121, from which it has been re-pro-
duced verbatim in this code. - .

The defendant, a government officer, having charge of
some public dredging, used his own steam-yacht for the
purpose of towing the government’s dredges, and also used
a storehouse of his own for the purpose of stowing govern-
ment stores. 'The steam yacht was registered in the name
of one of the defendant’s friends, in whose name the
accounts for the towing were made out and rendered.
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The accounts for the storage were sent to the government
in the name of another friend of the defendant. The
defendant, whose duty it was to audit these accounts,
under s. 42, c. 29, R. S. C,, certified them as correct, and
received the amounts. It was proved that the services
charged for were rendered, and that the prices charged
were not higher than what the government would have
had to pay to any other person performing the same
services ; also that some of the defendant’s superior officers
were informed of his doings in the matter and did not
intefpose to stop them. Held, upon a rcserved_\case, that
the defendant was guilty of misbehaviour in office:
R. v. Arnoldi, 23 O. R. 201. See a form of indictment in
the report of that case.

CORRUPTION IN MUNICIPAL AFFAIRS.

136. Everyone is guilty of an indictable offence and liable to a fine not
exceeding one thousand dollars and not less than one hundred dollars, and to
imprisonment for a term not exceeding two years and not less than one month,
and in default of payment of such fine to imprisonment for a further term not
exceeding six months, who directly or indirectly,—

{«) Makes any offer, proposal, gift, loan, promise or agreement to pay or
give any money or other material compensation or consideration to any
member of a municipal council, whether the samne is to inure to his own
advantage or to the advantage of any other person, for the purpose of inducing
such member either to vote or to abstain from voting, at anv meeting of the
council of which he is a member or at any meeting of a committee of such
council, in favour of or against any measure, motion, resolution or question
submitted to such council or commiittee ; or

(6) Makes any offer, proposal, gift, loan, promise or agreement to pay or
give any money or other material compensation or consideration to any
member or to any officer of a municipal council for the purpose of inducing him
to aid in procuring or preventing the passing of any vote or the granting of
any contract or ad\;ilﬁgtnge in favour of any.person ; or

() Makes any offer, proposal, gift, loan, promise or agreement to pay or
give any money or other material compensation or consideration to any officer
of a municipal council for the purpose of. inducing him to perform or abstain
from performing, or to aid in procuring or preventing the performance of,
any official act; or

(¢!} Being a member or officer of a municipal council, accepts or consents to_
accept any such offer, proposal, gift, loan, promise, agreement, compensation
or consideration as is in this section before mentioned ; or in consideration
thereof, votes or abstains from voting in favour of or against any measure,
motion, resolution or question, or performs or abstains from performing any

3 official act ; or

Cria. Law—-6
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{e) Attempts by any threat, deceit, suppression of the truth or other
unTawful means to influence any member of a municipal council in giving or
withholding his vote in favour of or against any measure, motion, resolution or
question, or in not attending any meeting of the municipal council of which he
is a member, or of any committee thereof ; or

(/) Attempts by any such means as in the next preceding paragraph men-
tioned to influence any member or any officer of a municipal council to aid in
procuring or preventing the passing of any vote or the granting of any contract
or advantage in favour of any person, or to perform or ahstain from performing,
or toaid in procurmg or preventing the performance of, any official act : 52 V.
c.42,s 2

Not triable at quarter sessions, section 540; limitation,
two years, section 551; see R. v. Lancaster, 16 Cox,
737; R. v. Hogg, 15 U. C. Q. B. 142.

SELLING OFFICE, APPOINTMENT, ETC., ETC. (New).

DO’

137, Every one is guilty of an indictable offence whe, directly or indi-
rectly—

(«) Sells or agrees to sell any appointment to, or resignation of any office,
or any consent to any such appointment or resignation, or receives, or agrees to
receive, any reward or profit from the sale thereof ; or

(6) Purchases or gives any reward or profit for the purchase of any such
.appointment, resignation or consent, or agrees or promises to do so.

Every one who commits any such offence as aferesaid, in addition to any
other penalty thereby incurred, forfeits any right which he may have in the
office and is disabled for life from holding the same.

2 Every one is guilty of an indictable offence who, directly or indirectly—

() Receives or agrees to receive any reward or profit for any interest,
request or negotiation about any office, or under pretense of ysing any such
interest, making any such request or being concerned in any such negotiation ;

or :
(6) Gives or procures to be given any profit or reward, or makes or procures

to be made any agreement_for the giving of any profit or reward, for any such
intevest, request or negotiation as aforesaid ; or

(¢) Solicits,recommends or negotiates in any manner as to any appointment,
to or resignation of any office in expectation of any reward or profit ; or

(d) Keeps any office or place for transacting or negotiating any business
relating to vacancies in, or the sale or purchqse of, or appointmnent to or
resignation of offices..

The word *“ office” in this section includes every office in the glft; of the
Crown or of any officer appointed by the Crown, and all commissions, civil,
naval and military, and all placesJor employments in any public department or
office whatever, and all deputations to any such office and every participation
in the profits of any office or deputation, .

Common law misdemeanour, 8 Chit. 681. The offence
is not triable at quarter sessions, section 540 punishment
under s. 951.
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DISOBEDIENCE TO STATUTE LaAw.

138. Every one is guilty of an indictable offence and licble to one year's
imprisoniment who, without lawful excuse, disobeys any Act of the Parliament
of Canada or of any legislature in Canada by wilfully doing any act which it
forbids, or omitting to-do any act which it requires to be done, unless some
penally or other mode of punishinent is expressly_prorided bylaw. R.S.C.c. 178,
s. 25 (¢mended).

R. v. Walker, 13 Cox, 94;. Stephen’s Cr. L. Art. 124;
fine or sureties, s. 958; see R. v. Hall, 17 Cox, 278, and cases

there cited ; Hamilton v. Massie, 18 O. R. 585.

The offence which had given rise to this last ease would
probably now be held to be a not indictable one under the
above section 138.

Di1soBEDIENCE TO ORDERS OF COURT. (.Vew).

139. Every one is guilty of an indictable offence and liable to one year's
imprisonment who, without lawful excuse, disobeys any lawful order other than
for the payment of money made by any court of justice, or by any person or
body of persons authorized by any statute to make or give such order, unless
some penalty is imposed, or other mode of proceeding is expressly provided
by law.

Fine or sureties, section 958; Stephen’s Cr. L. Art. 125;
Archbold, 949.

NEGLECT OF PEACE OFFICER To SUPPREss Rior. (New).

140. Every one is guilty of an indictable offence and liable to two years’
imprisonment who, being a sheriff, deputy-sheriff, imayor, or other head officer,
justice of the peace, or other magistrate, or other peace officer, of any county, .
city, town, or district, having notice that there is a riot within his jurisdiction,
without reasonable excuse omits to do his duty in suppressing such riot.

Fine or sureties, section 958 ; R. v. Pinney, 3 B. & Ad.
947,

NecLECT To AID PEACE OFFICER TO SUPPRESS RioT. (New).

141 Every one is guilty of an indictable offence and liable to one year’s
imprisonment who, having reasonable notice that he is required to assist any
sheriff, deputy-sheriff, mayor or other head officer, justice of the peace,
magistrate, or peace officer in suppressing any riot, without reasonable excuse
omits so todo.

Fine or sureties, section 958; “peace officer” defined,

section 3; R. v. Brown, Car. & M. 314.

NEGLECT TO AID PEACE OFFICER. '( New).

142. Every one 1s guilty of an indictalfle offence and liable to six months
Imprisonment who, having reasonable notice that he is required to assist any
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sheriff, deputy-sheriff, mayor or other head officer, justice of the peace,
magistrate, or peace officer, in the execution of his duty in arresting any person,
or in preserving the peace, without reasonable excuse omits sv to do.

See under preceding section ; fine in lieu of or in addi-
tion to punishment, section 958: R. v Sherlock, Warb.
Lead. Cas. 53

Indictment.—The jurors for our Lady the Queen pre-
sent that heretofore and before the committing of the

offence -hereinafter mentioned, to wit, on the day of
A. B. was lawfully in the custody of
C. D., a constable of , on a charge of and the

said A. B. on the day aforesaid, committed an assault upon
the said C. D., being such constable as aforesaid, and a
breach of the peace, with intent to resist such his lawful
apprehension ; and the jurors aforesaid, do further present,
that the said C. I, as such constable, there being a reason-
able necessity for him so to do, called upon E. F who was
then present, for his assistance, in order to prevent the said
assault and breach of the peace; and that the said E. F.
did unlawfully, w1lfu]]y, and knowingly refuse to aid the
said C. D, being such constable in the execution of his
duty in arresting the said 4. B., and to prevent an assault
and breach of the peace as aforeqald

AISCONDUCT OF OHICERS, ETc., ETc.

143. Every one is guilty of an indictable offence and liable to a fine and
imprisonment, who, being a sheriff, deputy -sheriff, coroner, ¢lisor, bailiff, con-
stable or other officer intrusted with the execution of any writ, warrant or
process, wilfully misconducts himself in the execution of the same, or wilfully,
and without the consent of the verson in whose favour the writ, warrant or
process was issued, makes any false return thereto. R.S.C. c. 173, s. 20.

Section 934 as to amount of fine, and section 951 as to

imprisonment.
OpsTRUCTING PEACE OFFICER, ETC.

144, Every one is guilty of an indictable offence and liable to ten years'
imprisunmerit who resists or wilfully obstructs any pullic officer in the execu-
tion of his duty or any person acting in aid of such officer.

2. Every one is guilty of an offence and liable on indictment to two
years’ imprisonment, and on summary conviction before two justices of the
peace to six months’ imprisonment with hard labour, or to a fine of one
hundred dollars, who resists or wilfully obstructs—
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{(a) Any peace officer in the execution of his duty or any person actmg in
aid of any such officer; R

(4) Any person in the lawful execution of any process against any lands or
goods or in making any lawful distress or seizure. R. S. C.c 162, s 34

The punishmnent was two years under the repealed
clause. The increase to ten years gives twelve challenges
to the accused, section GG8.

“Peace officer” and “public officer” defined, section 3.
See annotation under seetion 263, post, which covers the
same offence and makes it punishable by two years.

PART X.
MISLEADING JUSTICE.

PERJURY.

145, Perjury is an assertion as to a matter of fact, opinion, belief or
knowledge, made by a witness in a judicial proceeding as part of his evidence,
upon oath or affirmation, whether such evidence is given in open court, or by
athidavit or otherwise, and whether such evidence is material or not, such
assertion being known to such witness ta be false, and being intended by him
to mislead the court, jury, or person holding the proceeding.  Evidence in this
section includes evidence given on the toir dire and evidence given before a
p:rand jury.

2. Every person is a witness within'the meaning of this section who actu-
'l“\' gives his evidenee, whether he was eompetent to be a w 1tness or not, i
whether his ceidence was wd missile or not,

3. Iivery proceeding is judicial w ithin the meaning of this section which
is held in or under the authovity of any court of justiee, or before a grand jury |
or before either the Senate or House of Commons of Canada, or any eommittee
of either the Senate or House of Commons, or befure any Legislative Council,
Legislative Assembly or House of As<embly or any commtittee theveof, ein-
powered by law to administer an oath, or befure any justice of the peace, or
any arbitrator or umpire, or any person or body of persons authorized by law
or by any statute in force for the time being to make an inquiry and take
evidence therein upon oath, or before any legal tribunal by which any legal
right or liability can De established, or befpre «ny.persit acting as @ cou ri,
Justice or trihunad, hiving power to huled sttch judicicl proceeding, whether duly
cstiluted v not and whether the procecding was duly. instituted or not bejure
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such court or person so as to authorize it or him to hold the proceeding, and
although such proceeding was held in a wrong place or was otherwise invalid.

4. Subornation of perjury is counselling or procuring a person to commit
any perjury which is actually committed.

The words in italics seem to be new law; or settle doubts
which have been raised.

“In framing the above section, we have proceeded on the
principle that the guilt and danger of perjury consist in attempt-
ing by falsehood to mislead a tribunal de facto exercising judicial
functions. It seems to us not desirable that . a person who has
done this should escape from punishment, if he can show some
defect in the constitution of the tribunal which he sought to
mislead, or some error in the proceedings themselves.”—Imp.
Comm. Rep. : ‘

Perjury, by the common law, appears to be a wilful false
oath by one who, being lawfully requ1red to- depose the
truth in any proceedmcr in a “court” of justice, swears
absolutely in a matter of some consequence to the point in

_question, whether lie be believed or not: 8 Russ. 1.

Hawkins, vol. 1, p- 429, has the word “course” of
Jjustice, instead of “court” of justice. :

Bishop, Cr. Law, vol. 2, 1015, says a “course” of
justice, and thinks that the word “court” in Russell is a
‘misprint for “course,” though Bacon’s abridgement, verb.
perjury, also has “court”  Roscoe, 747, has also “court”
of justice, but says that the proceedings are not con-
fined to courts of Justlce and a note by the editor of the
American sixth edition says a « ‘course” of justice is a more
accurate expressmn than a « cowrt ” of Jjustice.

There is no doubt, however, that, according to all the
definition of this offence by the common law the party
must be lawfully sworn, the proceeding in which the oath
is taken must relate to the administration of justice, the
assertion sworn to must be false, the intention to swear
falsely must be wilful, and the falsehood material to the
matter in question. Promissory oaths, such as those taken
by officers for the faithful performance of duties, cannot be
the subject of perjury.—Cr. L. Comrs., 5th Report, 51.
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False swearing, under a variety of circumstances, has
been declared by numerous statutes to amount to perjury,
and to be punishable as such. But at common law false
swearing was very different from perjury. The offence of
perjury, at the .common law, is of a very peculiar descrip-
tion, say the Cr. L. Comrs, 5th Rep. 23, and differs in
some of its essential qualities from the crime of false testi-
mony, or false swearing, as defined in all the modern Codes
of Europe.- The definition of the word, too, in its popular
acceptation, by no means denotes its legal signification.
Perjury, by the common law, is the assertion of a falsehood
upon oath in a judicial proceeding, respecting some fact
material to the point to be decided in such proceeding;
and the characteristic of the offence is not the wiolation of
the religious obligation of an oath, but the injury done
o the administration of public justice by false testimony.

Here, in Canada, the above section declares to be per-
jury all oaths, etc,, talken or subscribed in virtue of any law,
or required or authorized by any such law, as did the
repealed statute; and voluntary and extra-judicial oaths
being prohibited, it may be said that, with us, every
false oath, knowingly, wilfully and corruptly taken
amounts to perjury and is punishable as such. The inter-
pretation Act, c. 1, Rev. Stat., enacts that the word oath
includes a solemn affirmation whenever the context applies
to any person and case by whom and in which a-solemn
affirmation may be made instead of an oath, and in like cases
the word sworn includes the word affirmed or declared.
See ss. 23, 24, Can. Ev. Act, 1893. The words “or 'whether
such evidence is material. or not” in the above section 145
are an important alteration of the law on perjury, as it
stands in England.  As stated before, by the common law,
to constitute perjury, the false swearing must be, besides
the other requisites, in a matter material to the point in
question. By the above section this ingredient of perjury is
not necessary ; see Stephen’s Digest of Criminal Law, xxxiii.
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1st. There must be a lawful oath.—R. v. Gibson, 7 R.
L. 573; R. v. Martin, 21 L. C. J, 156; R. v. Lloyd, 16
Cox, 235; 19 Q. B. D. 213.

And, therefore, it must be taken before a competent
jurisdiction, or before an officer who had legal jurisdic-
tion to administer the particular oath in question. And
though it is sufficient primd facie to show:the ostensible
cé,pa,ciﬁy in which the judge or officer acted when the oath
was taken, the presumption may be rebutted by other
evidence, and the defendant, if he succeed, will be entitled
to an acquittal: 2 Chit. 304; R. v. Roberts, 14 Cox,
101 ; R. v. Hughes, 14 Cox, 284.

The words in italics in the above section 145 have
altered the law to a large extent as to this requisite of an
oath impugned for perjury; see a collection of cases in
R, v. Hughes, Warb. Lead. Cas. 60.

9nd. The oath must be false—By this, it is intended
that the party must believe that what he is swearing is
fictitious; for, it is said, that if, intending to deeeive, he
asserts of his own knowledge that which may happen to be
true, without any knowledge of the fact, he is equally
eriminal, and the accidental truth of his evidence will not
excuse him: 2 Chit. 303, Bishop’s first book of the law,
117. How far this is the law under the above section
remains to be settled by the jurisprudence. And a man
may be indieted for perjury, in swearing that he believes a
fact to be true which he must know to be false: R. v.
Pedley, 1 Leach, 325.

3rd. The fulse octh must be knowingly, wilfully, and
corruptly talen——The oath must be taken and the false-
hood asserted with deliberation and a consciousness of the
nature of the statement made, for if it seems rather to have
been occasioned by inadvertency or surprise, or a mistake
in the import of the question, the party will not be sub-
Jjected to those penalties which a corrupt motive alone can
deserve: 2 Chit. 303. If an oath is false to the know-
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ledge of the party giving i, it is, in law, wilful and
corrupt : 2 Bishop, Cr. L. 1048, et seq.

It hath been holden not to be material, upon an indict-
ment of perjury at common law, whether the false oath
were at all credited, or whether the party in whose preju-
dice it wasintended were, in the event, any way aggrieved
by it or not ; insomuch as this isnot a prosecution grounded
on the damage of the party but on the abuse of public
justice : 3 Burn’s Just. 1227 ;;and that would be so now
under the above section. ' ,

Indictment for Perjury: The Jurors for Our Lady the
Queen present, that heretofore, to wit, at the (assizes)
holden for the county (or dustrict) of on the
day of before (ome of the judges of Our Lady
the Queen), a certain issue between one E. F. and one J. H.
in a certain action of covenant was tried, upon which trial
A.B. appeared as a witness for and on behalf of the said E.F.
and was then and there duly sworn before the said
and did then and there, upon his oath aforesaid, falsely,
wilfully and corruptly depose and swear in substance and
to the effect following, “ that ke saw the said G. H. duly exe-
cute the deed on which the said action was brought,”
whereas, in truth, the said A. B. did not see the said G. H.
execute the said deed, and the said deed was not executed
by the said G. H., and the said A. B. did thereby commit-
wilful and corrupt perjury. See forms under s. 611, post.

Perjury is now triable at quarter sessions, section 540.

. The indictment must allege that the defendants swore
falsely, wilfully and cor r'uptly where the word feloniously
was inserted instead of filsely, the indictment, though it
alleged that the defendant swore wilfully, corruptly and
maliciously, was held bad in substance, and not amendable :
R. v. Oxley, 3 C. & K. 317.

If the same person swears contrary at different times,
it should be averred on which occasion he swore wilfully,
falsely and corruptly : R. v. Harris, 5 B. & Ald. 926.
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As to assignments of perjury, the indictment must
assign positively the manher in which the matter sworn to
is false. A general averment that the defendant falsely
swore, etc., etc., upon the whole matter is not sufficient;
the indictment must proceed by special averment to nega-
tive that which is false: 3 Burn’s Just. 1235; but see
‘section 616, post.

Proof—It seems to have been formerly thought that
in proof of the crime of perjury two witnesses were neces-
sary ; but this strictness, if it was ever the law, has long
since been relaxed, the true principle of the rule being
merely this, that the evidence must be something more than
sufficient to counterbalance the oath of the prisoner, and
the legal presumption of his innoc#nce: section 684, post.
The oath of the opposing witness therefore will not avail
unless it be corroborated by material and independent cir-
cumstances ; for otherwise there would be nothing more
than the oath of one man against another, and the scale of
evidence being thus in one sense balanced, it is considered
that the jury cannot safely convict. So far the rule is
founded on substantial justice. But it is not precisely
accurate to say that the corroborative circumstances must
be tantamount to another witness; for they need not be’
such as that proof of them, standing alone, would justify a
conviction, in a case where the testimony of a single witness
would suffice for that purpose. Thus, a letter written by
the defendant, contradicting his statement on oath, will
render it unnecessary to call a second witness. Still, evi-
dence confirmatory of the single accusing witness, in some
slight particulars ‘only, will not be sufficient to warrant a
conviction, but it must at least be strongly corroborative of
his testimony, or to use the quaint but energetic language
of Chief Justice Parker, “a strong and clear evidence, and
more numerous than the evidence given for the defendant.”
Wheén several assignments of perjury are included in the
same indictment it does not seem to be clearly settled
whether, in addition to the testimony of a single witness,
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corroborative proof must be given with respect to each,
but the better opinion is that such proof is necessary, and
that too, although all the perjuries assigned were committed
at one time and place. Forinstance, if a person, on putting
in his schedule in the Bankruptey Court, or on other
like ocecasion, has sworn that he has paid certain creditors,
and is then indicted for perjury on several assignments,
each specifying a particular creditor who has not been paid,
a single witness with respect to each debt will not, it seems,
sufficé, though it may be very difficult to obtain any fuller
evidence. -The principle that one witness, with corrobor-
ating circumstances, is sufficient to establish the charge of
perjury, leads to the conclusion, that without any witness
directly to dlsprove what is sworn, circumstances alone,
when they exist in a documentaly shape, may combine to
the same effect ; as they may combine, though altogether
unaided by oral proof except the evidence of their authen-
ticity, to prove anly other fact connected with the declara-
~ tions of persons or the businessof life. In accordance with
these views, it has been held in' America that a man may -
be convicted of perjury on documentary and circumstantial
evidence alone, first, where the falsehood of the matter
sworn to by him is direetly proved by written evidence
springing from himself, with circumstanees showing the
corrupt intent; secondly, where the matter sworn to is
contradicted by a public record, proved to have been well
known to the prisoner when he took the oath; and thirdly,
when the party is charged with taking an oath contrary
to what he must necessarily have known to be true, the
falsehood being shown by his own letter relating to the fact
sworn to, or by any other writings which are found in his
possession, and which have been treated by him as contam-
ing the evidence of the fact recited in them.
If the evidence adduced in proof of the crime of per-
jury consists of two opposing statements by the prisoner,
and nothing more, he cannot be convicted. For, if one only
was delivered under oath, it must be presumed, from the
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solemnity of the sanction, that the declaration was the
truth, and the other an error or a falsehood ; though the
latter, being inconsistent with what he has sworn, may
form important evidence with other circumstances against
him. And if both the cemtradictory statements were
delivered under oath, there is still nothing to show which
of them is false when no other evidence of the falsity is
given. If, indeed, it can be shown that before making the
statement on which perjury is assigned the accused had
been tampered with, or if any other circumstances tend to
prove that the statement offered as evidence against the
prisoner was true, a legal conviction may be obtained, and
provided the nature of the statement was such that one of
them must have been false fo the prisoners knowledge
slight corroborative evidence would probably be deemed
sufficient. But it does not necessarily follow that because
a man has given contradictory accounts of a transactionon
two occasions he has therefore committed perjury. For
cases may well be conceived in which a person might very
honestly swear to a particular fact, from the best of his
recollection and belief, and might afterwards from other
circumstances be convinced that he was wrong, and swear
to the reverse, without meaning to swear falsely either.
time. Moreover, whena man merely swears to the best of
his memory and belief, it of course requires very strong
proof to show that he is wilfully perjured. The rule
requiring something more than the testimony of a single
witness on indictments for perjury is confined to the proof
of the falsity of the matter on which the perjury is
assigned. Therefore the holding of the Court, the pro-
ceedings in it, the administering the oath, the evidence
given by the prisoner, and, in short, all the facts, exclusive
- of the falsehood of the statement which must be proved at
the trial, may be established by any evidence that would be
sufficient were the prisoner charged with any other offence.
For instance, if the false swearing be that two persons were
together at a certain time, and the assignment of perjury
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be that they were not together at that time, evidence by
one witness that at the time named the one person was at
London, and by another witness that at the same time the
other person was in York, will be sufficient proof of the
assignment of perjury: 2 Taylor on Evidence, par. 876,
et seq.

On an indictment for perjury alleged to have been
committed at the Quarter Sessions, the chairman of the
Quarter Sessions ought not to be called upon to give evi-
dence as to what the defendant swore at the Quarter
Sessions: R. v. Gazard, 8 C & P. 595.

But this ruling is criticized by Greaves, note =n, 3
Russ. 86, and Byles, J., in R. v. Harvey, 8 Cox, 99, said that
though the judges of Superior Courts ought not to be called
upon to produce their notes, yet the same objection was not
applicable to the judges of inferior courts, especially where
the judge is willing to appear: 8 Burn’s Just. 1243.

In R. v. Hook, Dears. & B. 606, will be found an inter-
esting discussion on the evidence necessary upon an indict-
ment for perjury.

“The Imperial Statute, corresponding to section 4 of ec.
154, Rev. Stat., unrepealed, (post, under next section),
authorizes the judge to commit, unless such person shall
enter into a recognizance and give sureties. Our statute
gives power to commit or permit such person to enter into
a recognizance and give sureties.

Greaves remarks on this last mentioned clause : “The
crime of perjury has become so prevalent of late years, and
so many cases of impunity have arisen, either for want
of prosecution, or for defective prosecution, that this and
the following sections were introduced to check a cerime
which so vitally affects the interests of the community.

“It was considered that by giving to every court and
person administering oaths a power to order a prosecution
for perjury at the public expense, coupled with a power of
commitment in default of bail, many persons would be
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deterred from committing so detestable a crime, and in
order to effectuate this object the present clause was
framed, and as it passed the Lords it was much better cal-
culated to effect that object than as it now stands.

« As it passed the Lords it applied to any justice of the
peace. The committee in the"Commons confined it to
justices in petty and special sessions,—a change much to be
regretted, as a large quantity of business is transacted before
a single justice or one metropolitan or stipendiary magis-
trate, who cer tamly ought to have power to commit under
this clause for perjury committed before them.

“ Again, as the clause passed the Lords, if an affidavit,
ete., were made before one person, and used before-another
judge or court, ete., and it there appeared that perjury had
been committed, such judge or court might commit. The
clause has been so altered that the evidence must be given,
or the affidavit, etc, made before the judge, ete., . who com-
mits. The consequence is that numerous cases are -ex-
cluded; for instance, a man swears to an assault or felony
before one justice, and on the hearing before two it turns
out he has clearly been guilty of perjury, yet he cannot be
ordered to be prosecuted under this clause. Again, an
affidavit is made before a commissioner, the court refer the
case to the master and he reports that there has been gross
perjury, or the court see on the hearing of the case before
them that there has been gross perjury committed, yet there

—is—no_aathority to_order a prosecution under this clause,
So, again,a man is committed for trial on the evidence of a
witness which is proved on the trial to be false beyond all
doubt, yet if such witness be not examined, and do not
repeat the same evidence on the trial, the court cannot
order him to be prosecuted.

«Tt is to be observed, that before ordering a prosecution
under this clause, the court ought to be satisfied, not only
that perjury has been committed, but that there is a

‘reasonable cause for such prosecution” Now it must ever
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be remembered that two witnesses, or one witness and
something that will supply the place of a second witness
are absolutely essential to a conviction for perjury. The
court, therefore, should not order a prosecution unless it
sees that such proof is capable of being adduced at the
trial; and as the court has the power,it would be prudent
in every case, if practicable, at once to bind over such two
witnesses to give evidence on the trial, otherwise it may
happen that one or both may not be then forthcoming to
give evidence. It would be prudent also for the court to
give to the prosecutor a minute of .the point on which, in
its judgment, the perjury had been committed, in order to
guide the framer of the indictment, who possibly may be
wholly ignorant otherwise of the precise ground on which
the prosecution is ordered. It is very advisable, also, that
where the perjury is committed in giving evidence, such
evidence should be taken down in writing by some person
who can prove it upon the trial, as nothing is less satisfac-
tory or more likely to lead to an acquittal than that the
evidence of what a person formerly swore should depend
entirely upon mere memory. Indeed, it may well be
doubted whether it would be prdper to order a prosecution
in any case ufider this Act where there was no minute in
writing of the evidence taken down at the time.

“« Again, it ought to be clear, beyond all reasonable
doubg, that perjury has been wilfully committed before
aprosecution is ordered”: Lord Campbell’'s Acts, by Greaves,
22.

See section 691 as to proof of trial at which perjury
was committed : R. v. Coles, 16 Cox, 165.

It is to be observed that this section is merely remedial,
and will not prevent a regular record from beingstill admis-
sible in evidence, and care must be taken to have such
record drawn up in any case where the particular aver-
ments in the former indictments may be essential : Lord
Campbell’s Acts, by Greaves, 27.
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Subornation of Perjury.—Subornation of perjury isan
offence as perjury itself, and subject to the same punish-
ment.

Section 145, declaring all evidence whatever material
with respect to perjury, also applies to subornation of
pexjury.

Section 691, as to certificate of indictment and trial,
apphes also to subormation of perjury. Subornation of
perJury, by the common law, seems to be an oﬂence in pro-
curing a man to take a false oath, amounting to perjury,
who actually taketh such oath: 1 Hawk. 435,

But it seemeth clear that if the person incited to take
such an oath do not actually take it, the person hy whom
he was so incited is not guilty of subornation of perjury,
yet it is certain that he is liable to be punished, not only
by fine, but also by infamous corporal punishment :
1 Hawk. loc. cit. This crime is incitement, section 530.

An attempt to suborn a person to commit perjury, upon
a reference to the judges was unanimously holden by them
to be a misdemeanour : 1 Russ. 85.

And upon an indictment for subornation of perjury if
it appears, at the trial, that perjury was not actually com-
mitted, but that the defendant was guilty of the attempt
to suborn a person to commit the offence, such defendant
may be found guilty of the attempt, section 711.

In support of an indictment for subornation the record
of the witness’s conviction for perjury is no evidence
against the suborners, but the offence of the perjured wit-
ness must be again regularly proved. Although several
persons cannot be joined in an indictment for perjury, yet
for subornation of perjury they may: 8 Burn’s Justice,
1246. ~

Indictment, same as indictment for perjury to the end,
and then proceed :—And the Jurors aforesaid further pre-
sent, that before the committing of the said offence by the
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said A. B, to wit, on the day of at C.D.
urlawfully, wilfully and eorruptly did cause and procure
thie said; A. B. to do and commit the said offence in the
manner arrd form aforesaid.

As perjury, subornation of perjury is now triable at
Quarter Sessions.

Indictment quashed, (for perjury) none of the formalities
required by section 140 of the Procedure Act havmg been
complied with: R. v. Granger, 7 L. N. 247.

These formalities are now required in all indictments,
section 641.

A person accused of perjury cannot have accomplices,

and is alone responsible for the crime of which he is
accused : R. v. Pelletier, 1 R. L. 565.

Including two charges of perjury in one indietment
would not be ground for quashing it. An indictment that
follows the form given by the statute is sufficient : R. v.
Bain, Ramsay’s App. Cas. 191.

The non-production by the prosecution, on a trial for
perjury, of the plea which was filed in the civil suit where-
in the.defendant is alleged to have given false testimony, is
not material when the assignment of perjury has no refer-
ence to the pleading, but the defendant may, if he wishes,
in case the plea is not produced, prove its contents by
secondary evidence. It is not essential to prove that the
facts sworn to by the defendant, as alleged in the indictment,

were material to the issue in the cause in*which the defend-

ant was examined : R. v. Ross, M.L R 1Q.B 227 28
L. C. J. 261.

As to stenographer’s notes and sufficiency of evidence
in perjury: see Downie v. R, 15 S. C. R. 358 M. L. R. 3
Q. B.360; R. v. Murphy, 9 L. N. 95; R. v. Evans, 17 Cox,
37; R. v. Bird, 17 Cox, 387.

PUNISHMENT.
146. Every one is guilty of am indictable-offence and liable to fourteen
years' imprisonment who commits perjury or sabornation of perjury.
Criyt. Law—7
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2. If the crime is committed in order to procure the conviction of a person for
any crime punishable by death or imprisonment for seven years or more, the
punishmen: may be imprisonment for life. R.S.C. c. 154, s. 1.

The words in italics are new : see section 221, post.
The following section of c¢. 154 R. 8. C. is unrepealed.

4. Any judge of any court of record, or any commissioner before whom any
inquiry or trial is held, and which he is by law required or authorized to hold,
may, if it appesrs to him that any person has been guilty of wilful and corrupt
perjury in any evidence given, or in any affidavit, affirmation, declaration,
deposition, examination, answer or other proceeding made or taken before him,
direct such person to be prosecuted for such perjury, if there appears to such
judge or commissioner a reasonable cause for such prosecution,—and may
commit such person so directed to be prosecuted until the next term, sittings
or session of any court having power to try for perjury in the jurisdiction
within which such perjury was committed, or permit such person to enter into
& recognizance, with one or more sufficient sureties, conditioned for the appear-
ance of such person at such next term, sittings or session, and that he will
then surrender and take his trial and not depart the court without leave,—
and may require any person such judge or commissioner thinks fit, to enter
into a recogmizance conditioned to prosecute or give evidence against such
person so directed to be prosecuted as aforesaid.

See remarks under preceding section. A form of indiet-
-ment under sub-section 2 of this section 146 is given in
schedule one, form F. F. post, under s. 611, but the words,
“ penal servitude ” therein are a gross error. Section 684,
post, applies to this section 146. See MacDaniel's Case,
Fost. 121. ' '
FaLsE OATHS., (New).

‘ A4'7. Every one is guilty of an indictable offence and liable to seven
years’ imprisonment who, being required or authorized by law to make any
statement on oath, affirmation or solemn declaration, thereupon makes a
statement which would amount to perjury if made in a judicial proceeding.

*This is at most a common law misdemeanour in ¢ases rot
specially provided for by statute, of which there are’a consider-
able number.”—Imp. Comm. Rep.

This enactment seems unnecessary. It is covered by
sub-section 3 of section 145, ante.: section 616, post
applies. .

FaLse OaTH, OTHER CASES.

148. Every one is guilty of perjury who—

(2) Having taken or made any oath, affirmation, solemn declaration or
affidavit whereby any Act or law in force in Canada, or in any province of
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Canada, it is required or permitted that facts, matters or things be verified, or
otherwise assured or ascertained by or upon the oath, affirmation, declaration
or affidavit of any person, wilfully and corruptly, upon such oath, affirmation,
declaration or affidavit, deposes, swears to, or makes any false statement as to
any such fact, matter or thing ; or

(6) Knowingly, wilfully and corruptly, upon oath, affirmation, or solemn
declaration, affirms, declares, or depuses to the truth of any statement for so
verifying, assuring or ascertainingany such fact, matter or thing, or purporting
so to do, or knowingly, wilfully and corruptly takes, makes, signs or subscribes
any such affirmation, declaration or affidavit, as to any such fact, matter or
thing,—such statement, affidavit, affirmation or declaration being untrue, in
the whcle or any part thereof ; R. S. C. ¢. 154, 5. 2,

See notes under sections 145 & 146, ante.

FALSE AFFIDAVIT OUT OF PROVINCE WHERE IT 18 USED.

149. Every person who wilfully and corruptly makes any false affidavit,
affirmation or solemn declaration, out of the province in which it is to be used
but within Canada, before any person aithorized to take the same, for the pur-
pose of being used in any province of Canada, is guilty of perjury in like man-
ner as if such false affidavit, affirmation or declaration were made before a

competent authority in the province in which it is used or intended to be used.
R.S.C.c. 154, 8. 3.

FALSE STATEMENTS. (New).

150. Every one is guilty of an indictable offence and liable to two years’
imprisonment who, upon any occasion on which he is permitted by law to make
any statement or declaration before any officer authorized by law to permit it
to be made before him, or before any notary public to bé certified by him as
such notary, makes a statement which would amount to perjury if made on
oath in a judicial proceeding.

Section 616 applies. Fine or sureties, section 958.

« It may be doubtful whether this is at present even a com-

mon law misdemeanour, but we feel no doubt that it ought to be.
made indictable.””—Imp. Comm. Rep.

FagricaTing EVIBPENCE. (New).

151, Every one is guilty of an indictable offence and liabls to seven
years’ imprisonment who, with intent to mislead any court of justice or person
holding any such judicial proceeding as aforesaid, fabricates evidence by ‘any
means other than perjury or subornation of perjury.

Section 616 applies. A verdict of attempt to commit
the offence may be given, section 711.

“ Fabricating evidence is an offence which is not so common
as perjury, but which does occur, and is sometimes detected.
An instance occurred a few years ago in a trial for shooting at a
man with intent to murder him, where the defence was that,
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though the accused did fire off a pistol it was not loaded with
ball, and the only intent was to frighten. Evidence was given
that a pistol ball was found lodged in the trunk of & tree nearly
in the line from where the accused fired to where the prosecutor
stood. It was afterwards discovered that the ball had been
placed in the tree by those eoncerned in the prosecution in order
to supply the missing link in the evidence. Such an offence is
as wicked and as dangerous as perjury, but the punishment as a
common law offence (if, irrespective of conspiracy, it be an
offence), is only fine and imprisonment.”—Imp. Comm. Rep.

To mislead a court by the manufacture of false evidende -
is a misdemeanour. An attempt to do so is also an oﬁ'encé,
although in point of fact the court was not misled:
R. v. Vreones, 17 Cox, 267, [1891] 1 Q. B. 360.

CoNsPIRACY TO BRING FALSE AccUSATION, (New).

1532, Every one isguilty of an indictable offence who conspires to prose-
cute any person for any alleged offence, knowing such person to be innocent
thereof, and shall be liable to the following punishment :

(a) To imprisonment for fourteen years if such person might, upon convic-
tion for the alleged offence, be ‘sentenced to death or imprisonment for life ;

(8) To imprisonment for ten years if such person might, upon conviction
for the alleged offence, be sentenced to imprisonment for any term less than

life,

A common law misdemeanour. Section 616, post,-
applies.

Indictment—That A. B. and C. D, being evil-disposed
persons,and wickedly devising, and intending to deprive one
E. F.of his good name, fame, and reputation, and subject
him without just cause to the pains and penalties inflicted
by law upon persons guilty of an assault, on , did
unlawfully conspire, combine, confederate, and agree, wil-
fully, unlawfully, and without any reasonable or probable
cause in that behalf, to charge and accuse the said £. F. of
the crime of indecently and unlawfully assaulting the said
A. B, knowing the said Z. F. to be innocent thereof. And
the jurors aforesaid further present, that the said 4. B. and
C. D, in pursuance of the said conspiracy, combination,
confederacy, and agreement on the day aforesaid, falsely
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and maliciously did cause and procure the said Z. F. to be
apprehended and taken into custody by one E. H., then
being one of the constables of the police force, and to be
conveyed in custody to a certain prison and police-station,
and there to be imprisoned.

ADMINISTERING OATHS WITHOUT AUTHORITY.

1853. Every justice of the peace or other person who administers, or
causes or allows to be administered, or receives or causes or allows to be received
iy oath or affirmation touching any matter or thing whereof such justice or
other person has not jurisdiction or cognizance by some law in force at the time
being, or authorized or required by any such law, is guilty of an indictable
offence and liable to a fine not exceeding fifty dollars, or to imprisonment for
any term not exceeding three months.

2. Nothing herein contained shall be construed to extend to any oath or
affirmation before any justice in any matter or thing touching the preservation
of the peace, or the prosecution, trial or punishment of any offence, or to any
vath or affirmation required or authorized by any law of Canada,or by any law
of the province wherein such oath or affirmation is received or administered, or
is to be used, or to any oath or affirmation which is required or authorized by
the laws of any foreign country to give validity to an instrument in writing or
to evidence designed or intended to be used in such foreign country. R.S. C,
e 141,88 1, 2.

Sections 26 and 27 of the Canade Evidence Act of 1893
re-enact sections 3 & 4 of the Act respecting Extra Judicial
QOaths, e. 141, R. S. C.

Section 153 is taken from section 13 of 5& 6 W. IV, ¢. 62,
of the Imperial Statutes, the preamble of which reads thus:

“ Whereas a practice has prevailed of administering and
receiving oaths and affidavits voluntarily taken and made
in matters not the subject of any judicial inquiry, nor in
any wise required or authorized by any law ; and whereas
doubts have arisen whether or not such proceeding is illegal ;
for the suppression of such practice and removing such
doubts, Her Majesty,” ete.

Sir William Blackstone, before this statute, had said
(Vol. IV, p. 137): “The law takes no notice of any perjury
but such as is committed in some court of justice having
power to administer an oath ; or before some magistrate or
proper officer, invested with a similar authority, in some
proceedings relative to a civil suit or a criminal prosecu-
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tion, for it esteems all other oaths unnecessary at least, and
therefore will not punish the breach of them. For which
reason, it is much to be questioned how far any magistrate
is justifiable in taking a voluntary affidavit in any extra-
judicial matter, as is now too frequent upon every petty
occasion, since it is more than possible that, by such idle
oaths, a man may frequently, in foro conscientie, incur the
guilt and, at the same time, evade the temporal penalties
of perjury.” .
“And Lord Kenyon, indeed, in different cases, has
expressed a doubt, whether a magistrate does not subject
himself to a criminal information for taking a voluntary
extra-judicial affidavit.”: 3 Burn’s, Just. v. Oath.

Indictment.—The Jurors for our Lady the Queen pre-
sent, that J.S.on . . . . at . . . . being one of the Justices
of Our said Lady the Queen, assigned to keep the peace in
and for the said county (or district), did unlawfully admin-
ister to and receive from a certain person, to wit, one A. B,,
a certain oath, touching certain matters and things, whereof
the said J. S.,at the time and on the occasion aforesaid, had
not any jurisdiction or cognizance by any law in force at
the time being; to wit, at the time of administering and
receiving the said oath, or authorized, or required by any
“such law ; the same oath not being in any matter or thing
touching the preservation of the peace, or the prosecution,
trial or punishment of any offence nor being required or
authorized by any law of the Dominion of Canada, or by
any law of the said Province of . . . . wherein such oath
has been so received and administered, and was to be used
(if 1o be used in another Province add  or by any law of
the Province of . . . . wherein the said oath (or affidavit)
was (or 18)to be used ") ; nor being an oath required by the
Jatvs of any foreign country to give validity to any instru-
ment in writing or to evidence, designed or intended to be
used in such foreign country ; that is to say, a certain oath
touching and concerning; state the subject-matter of the
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oath or afidavit so as to show that it was not one of
which the Justice had jurisdiction or cognizance, and
was not within the exceptions.

A county magistrate complained to the bishop of the
diocese of the conduct of two of his clergy and to substan-
tiate his charge he swore witnesses before himself; as
magistrate, to the truth of thé facts: held, that the matter
before the bishop was not a judicial proceeding, and there-
fore that the magistrate had brought himself within the
statute against voluntary and extra-judicial oaths, and that
he had unlawfully administered voluntary oaths, contrary
to the enactment of the statute: R. v. Nott, Car. & M.
288, 9 Cox, 301.

In the same case, on motion in arrest of judgment, it
was held, that an indictnent under the statute (5 & 6
W. IV, c. 62, s. 13) is bad, if it does not so far set out the
deposition that the court may judge whether or not it is
of the nature contemplated by the statute ; that the depo-
sition and the facts attending it should have been distinctly
stated, and the matter or writing relative to which the
defendant was said to have acted improperly should have
been stated to the court in the indictment, so that the
court might have expressed an opinion whether the defend-
ant had jurisdiction, the question whether the defendant
‘had jurisdiction to administer the oath being one of law,
and to be decided by the court; but the majority of the
court thought that it was not necessary to set out the
whole oath. Greaves, nevertheless, thinks it prudent to
set it out at full length, if practicable, in some counts: 1
Russ. 193, note. '

Upon the trial, to establish that the defendant is a
justice of the peace, or other person authorized to receive
oaths or affidavits, evidence of his acting as such will,
primua facie, be sufficient : Archbold. $30.

And it is not necessary to show that he acted wilfully
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in centravention of the Statute: the doing so, even inad-
vertently, is punishable: Id.
CoRRUPTING JURIES AND WITNESSES.

134. Every one is guilty of an indictable offence and liable to two years’
-imprisonment who—

(a) Dissuades or attempts to dissuade any person by threats, bribes or
other corrupt means from giving evidence in any cause or matter, civil or
criminal ; or

(b) Influences or attempts to influence, by threats or bribes or other
corrupt means, any juryman in his conduct as such, whether such person has
been sworn as a juryman or not ; or

(¢c) Accepts any such bribe or other corrupt consideration to abstain from
giving evidence, or on account of his conduct as a juryman ; or

(d) Wilfully attempts in any other way to obstruct, pervert or defeat the
course of justice. R. 8. C. c. 173, 8. 30. (4dmended).

Sub-section (b) covers the common law offence of em-
bracery : 4 Blac. Comm. 140 : sub-section («¢) also was a
common law misdemeanour ; sub-sections (¢) and (d), see
1 Russ. 265; form of indictment, 2 Chit. 235 ; fine in
addition to orin lieu of punishment, section 958 ; verdict of
attempt on an indictment for principal offence, section 711.

As to conspiracy to obstruct, pervert, prevent or defeat
the course of justice, section 527, post.

CoMPoUNDING PENAL ACTIONS. .

133. Every one is guilty of an indictable offence and liable to a fine not
exceeding the penalty compounded for, who, having brought, or under colour
of bringing, an action against any person under any penal statute in order to
obtain from him any penalty, compounds the said action without any ordes
or consent of the court, whether any offence has in fact been commilted or nol,
R. S. C. c. 178, s. 31, (Amended).

This applies to qui tam actions. The words in italics
are new. ,

See Keir v. Leeman, 9 Q. B.371; R. v. Crisp, 1 B. &
Ald. 282; R. v. Mason, 17 U. C. C. P. 534: R. v. Best,
2 Moo. 124; Kneeshaw v. Collier, 30 U. C. C. P. 265;
Windhill Local Board v. Vint, 17 Cox, 41,45 Ch. D. 351, and
cases there cited, as to compounding misdemeanours.

The repealed statute, chapter 173, section 31, R.S.C.
applied only to the Provinee of Quebec and had « without
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the permission or direction of the Crown ” instead of “ with-
out order or consent of the eourt.”

The court, under the above section 155, would probably
require the consent of the Crown before giving its own
consent.

TAKING A REWARD FOR HELPING TO RECOVER PROPERTY STOLEN, ETC.

136. Every one is guilty of an indictable offence and liable to seven
years’ imprisonment who corruptly takes any money or reward, directly or
indirectly, under pretense or upon account of helping any person to recover
any chattel, money, valuable security or other property which, by any indict-
able offence, has been stolen, taken, obtained, extorted, converted or disposed
of, unless he has used all due diligence to cause the offender to be brought to
trial for the same. R. 8. C. c. 164, s. 89; 24-25 V. c. 96, s. 101, (Imp.).

As to the meaning of the words “ valuable security ”
and “ property,” see ante, section 3.

Inddictment.—The Jurors for Our Lady the Queen,
present that A. B. on unlawfully and corruptly did
take and receive from one J. N. certain money and reward,
to wit, the sum of five dollars of the monies of the said J. N.
under pretense of helping the said J. N. to recover certain
goods and chattels of him the said J. N. before then stolen,
the said A. B. not having used all due diligence to cause the
person by whom the sald goods and chattels were so stolen
to be brought to trial for the same.

It was held to be an offence within the repealed statute
to take nioney under pretense of helping a man to goods
stolen from him, though the prisoner had no acquaintance:
with the felon, and did not pretend that he had, and though
he had no power to apprehend the felon, and though the
goods were never restored, and the prisoner had no power
to restore them: R.v. Ledbitter, 1 Moo. 76. The section of
the repealed statute, under which this case was decided,
was similar to the present section: 2 Russ. 575.

If a person know the persons who have stolen any pro-
perty, and receive a sum of money to purchase such property
from the thieves, not meaning to bring them to justice, he
is within the statute, although the jury find that he did not
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mean to screen the thieves, or to share the money with
them, and did not mean to assist the thieves in getting rid
of the property by procuring the prosecutrix to buy it:
R. v. Pascoe, 1 Den. 456.

A person may be convicted of taking money on account
of helping a person to a stolen horse, though the money be
paid after the return of the horse: R. v. O’Donnell, 7 Cox,
337. As to the meaning of the words “ corruptly takes™
see R. v. King, 1 Cox, 36.

As to compounding crimes: see R. v. Burgess,Warb. Lead.
Cas. 67; 16 Q. B. D. 141.

UNLAWFULLY ADVERTISING REWARD.

157. Every one is liable to 2 penalty of two hundred and fifty dollars
for each offence, recoverable with costs by any person who sues for the same in
any court of competent jurisdiction, who—

(@) Publicly advertises a reward for the return of any property which has
been stolen or lost, and in such advertisement uses any words purporting that
no questions will be asked ; or .

(6) Makes use of any words in any public advertisement purporting that a
reward will be given or paid for any property which has been stolen or lost,
without seizing or making any inquiry after the person producing such
property ; or N

(¢) Promises or offers in any such public advertisement to return to any
pawnbroker or other person who advanced money by way of loan on, or has
bought, any property stolen or lost, the money so advanced or paid, or any
other sum of money for the return of such property ; or

(d) Prints or publishes any such advertisement. R. 8. C. c. 164, s. 90.

- The penalty is recoverable under section 929, post.

Limitation, six months as to offence under (d), sec-
tion 551.

FaLsE CERTIFICATE OF EXECUTION OF SENTENCE OF DEATH.

138 Every one is guilty of an indictable offence and liable to two years’
imprisonment, who knéwingly and wilfully signs a false certificate or decla-
ration when a certiticate or declaration is required with respect to the
execution of judgment of death on any prisoner. R. 8. C. c. 181, s. 19.

This section seems out of place. It should come after
section 946, post.

Fine in addition to or in lieu of punishment, section
958.
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PART XI.
ESCAPES AND RESCUES.

BerNG AT LARGE WHILE UNDER SENTENCE. (New).

139. Every one is guilty of an-indictable offence and liable to two years’
imprisonment who, having been sentenced to imprisonment, is afterwards, and
before the expiration of the term for which he was sentenced, at large within

Canada without sume lawful cause, the proof whereof shall lie on him.
5 Geo. IV. ¢, 34, s. 22, (Imp.).

¢ In dealing with the somewhat intricate subject of escapes
and rescues we have made distinctions which are, we think,
insufficiently recognized by the existing law, between the corn-
mission of such offences by peace officers and gaolers, and by other
persons.”—Imp. Comm. Rep.

Not triable at quarter sessions, section 540.

Fine and sureties, section 958.

Sections 1, 2,6, 32 et seq. of 53 V. ¢. 37, are unrepealed.

Form of indictment : Archbold 884. Proof of a pre-
vious conviction, section 6§94,

What is an escape.—An escape is where one who is ar-
rested gains his liberty without force before he is delivered
by due course of law. The general principle of the law on
the subject is that as all persons are bound to submit them-
selves to the judgment of the law, and to be ready to be
justified by it, those who, declining to undergo a legal im-
prisonment when arrested on criminal process, free them-
selves from it by any artifice, and elude the vigilance of
their keepers, are guilty of an offence of the nature of a
misdemeanour. It is also criminal in a prisoner to escape
from lawful confinement, though no force or artifice be used
on his part to effect such purpose.. Thus, if a prisoner go
out of his prison without any obstruction, the doors being
opened by the consent or negligence of thé gaoler, or if he
escape in any other manner, without using any kind of
force or violence, he will be guilty of a misdemeanour: R.
v. Nugent, 11 Cox, 64. The officer by whose default a
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prisoner gains his liberty before he is legally discharged is
also guilty of the offence of escape, divided in law, then, into
two offences, a voluntary escape or a negligent escape. To
" constitute an escape there must have been an actual arrest
in a criminal matter. :
A voluntary escape is where an officer, having the cus-
tody of a prisoner, knowingly and intentionally gives him
his liberty, or by connivance suffers him to go free, either
to save him from his trial or punishment, or to allow him
a temporary liberty on his promising to return and, in fact,
so returning: R. v. Shuttleworth, 22 U. C. Q. B. 372.
Though some of the books go to say that, in this last case,
the offence would amount to a negligent escape only.

A negligent "escape is where the party arrested or im-
prisoned escapes against the will of him that arrests or has
him in charge, and is not freshly pursued and taken again
. before he has been lost sight of. And in this ease, the law
presumes negligence in the officer, till evident proof on his
part to the contrary. The sheriff is as much liable to
answer for an escape suffered by his officers as if he had
actually suffered it himself. A justice of the peace who-
bails a person not bailable by law is guilty of a negligent
escape, and the person so dlscharored is held to have es-
caped.

When was an escape o felony, and when @ mis-
demeanour~—An escape by a prisoner himself is no more
than a-misdemeanour whatever be the crime for which he
is imprisoned. Of course, this does not apply to .prison-
breaking, but simply to the case of a prisoner running
away from the officer or the prison without force or vio-
lence. This offence falls under section 164, post. An officer
guilty of a voluntary escape is at common law involved in
the guilt of the same crime of which the prisoner is guilty,
and subject to the same punishment, whether the person
escaping were actually committed to some gaol, or under
an arrest only and not committed, and whether the offence
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be treason, felony or misdemeanour, so that, for instance, if
a gaoler voluntarily allows a prisoner committed for lar-
ceny to escape he is guilty of a felonious escape, and punish-
able as for larceny; whilst if such prisoner so voluntarily
by him allowed t0 escape was committed for obtaining
money by false pretenses, the gaoler is then guilty of a
misdemeanour, punishable under the common law by fine
oor imprisonment, or both, but now under sections 165 and
166, post. Greaves, note (r), 1 Russ. 587, says that the
gaoler might also, in felonies, be tried, as an accessory after
the fact, for voluntary escape: see 1 Hale 619, 620. A
negligent escape is always a misdemeanour, and is punish-
able, at common law, by fine or imprisonment or both.

What is a prison-breaking, and when was it a felony
or a misdemeanour ? The offence. of prison-breach is a
breaking and going out of prison by force by one lawfully
confined therein. Any prisoner who frees himself from
lawful imprisonment, by what the law calls a breaking,
commits thereby a felony or a misdemeanour, according as
the cause of his imprisonment was of one grade or the
other : R. v. Haswell, R & R. 458. But a mere breaking is
not sufficient to constitute this offence; the prisoner must
have escaped. The breaking: of the prison must be an
actual breaking, and not such force and violence only as
may be 1mphed by construction of law. Any place where
. & prisoner is lawfully detained is a prison quoad his
" offence, so a private house is a prison if the prisoner is in
custody therein. If the prison-breaking is by a person
" lawfully committed for a misdemeanour it is, as remarked
before, a misdemeanour, but if the breaking is by a person
committed for felony then his offence amounts to felony.

* A prisoner wasindicted for breaking out from the lock-
‘up, being then in lawful custody for felony. It-appeared
that the prisoner and another man had been given into the
custody of & police officer, without warrant, on a charge of
stealing a watch from the person. They were taken before
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a magigtrate. No evidence was taken upon oath but the
prisonei' was remanded for three days. The prisoner broke
out of the lock-up and returned to hishome. He appeared
before the magistrate on the day to which the hearing of
the charge had been adjourned, and on the investigation
of the charge it was dismissed by the magistrate, who
stated that in his opinion it was'a lark and no jury would
convict. The prisoner contended that the charge having
been dismissed by the magistrate he could not be convieted
of prison-breaking, citing 1 Hale, 610, 611, that if a man be
subsequently indicted for the original offence and acquitted
such acquittal would be a sufficient defence to an indict-
ment for breach of prison. But Martin, B, held that a
dismissal by the magistrate was not tantamount to an
acquittal upon an mdwtment and that it simply amounted
to this, that the justices did not think it advisable to pro-
ceed with the charge, but it was still open to them to hear
a fresh charge against- him. The prisoner was found
guilty : R. v. Waters, 12 Cox, 390.

" What is a rescue, and when was it @ Jelony or a misde-
meanour!—Rescue is the forcibly and knowingly freeing
another from an arrest or imprisonment. A rescue in the
case of one charged with felony is felony in the rescuer
and a misdemeanour if the prisoner is charged with a mis-
demeanour: R.v. Haswell, R. & R.458. But though, upon
the principle that wherever the arrest of a felon is lawful
the rescue of him is a felony, it will not be material whe-

. ther the party arrested for felony, or suspicion of felony, be
in the custody of a private person or of an officer, yet, if he
be in the custody of a private person, it seems that the
rescuer should be shown to have knowledge of the parfg
being under arrest for felony.

See 1 Russ. 581, et seq.; 4 Stephen’s Comm. 227, e
seq.; 1 Hale, P. C. 595; 2 Hawk. p. 183; 5 Rep. Cr. L.
Com., (1840), p. 53; 2 Blshop, Cr. L. 1066; R. v. Payne,
LR 1CC R 2w
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For forms of indictment: see Archbold, 795; 2 Chit,
Cr. L. 165; 5 Burn’s Just. 137; 3 Burn’s Just. 1332;
2 Burn’s Just. 10; R. v. Young, 1 Russ. 291.

By section 711, post, upon an indictment for any of
these offences the defendant may be found guilty of the
attempt to commit the offence charged, if the evidence war-
rants it.

None of the offences under this part XI are triable at
quarter sessions, section 540. Fine when punishment not
more than five years, section 958.

AssiSTING EscAPE OF PRISONERS OF WAR. (New).

160. Every one is guilty of an indictable offence and liable to five years’
imprisonment who knowingly and wilfully—

(a) Assists any alien enemy of Her Majesty, being a prisoner of war in
Canada, to escape from any place in which he may be detained ; or

(b) Assists any such prisoner as aforesaid, suffered to be at large on his
parole in Canada or in any part thereof, to escape from the place where he is
at large on his parole. 52 Geo. I1I, c. 156, (Imp.).

BREAKING PrisoN.

161, Every one is guilty of an indictable offence and liable to seven
vears’ imprisonment who, by force or violence, breaks any prison with intent to
set at liberty himself or any other person confined therein on any criminal
charge. R. S.C.c. 155, s. 4.

« Prison ” defined, section 8. A verdict under next
section may be given, section 711. See remarks under
section 159, unte.

Arreyet, Erc., ETC.

162. Evety one is guilty of an indictable offence and liable to two years’
imprisonment who attempts to break prison, or who forcibly breaks out of his
cell, or makes any breach therein with intent to escape therefrom. R.S.C.
¢, 159, s. 3.

“Prison” defined, section 3; fine and sureties, section
958.

Escapre rroM Prisox, Erc., Erc.

163. Every one is guilty of an indictable offence and liable to two years’
imprisonment who—

(¢) Having been convicted of any offence, escapes from any lawful custody
“in which he may be undér such conviction ; or

(4) Whether convicted or not, escapes frong any prison in which he is law-
fully confined on any criminal charge.
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See remarks under preceding sections. A verdiet of
attempt may be given, seetion 711.

Escare FrRoM LawruL CUSTODY.
164. Every one is guilty of an indictable offence and liable to two years’
imprisonment who being in lawful custody other than as aforesaid .on any
criminal charge, escapes from such custody.

See remarks under preceding sections of this chapter.

AssistiNG Escape IN CERTAIN CAsEs.

165 Every one is guilty of anindictable offence and liable to seven years’
1mpnsonment who—

{a) Rescues any person or assists any person in escaping, or attempting to
escape, from lawful custody, whether'in prison or not, under sentence of death
or “imprisonment for life, or after conviction of, and before sentence for, or.
while in such custody, upon a charge of any crime punishable with death or
imprisonment for life ; or :

(b) Being a peace officer and having any such person in his lawful custody,
or being an officer of any prison in which any such person is lawfully confined,
voluntarily and intentionally permits him to escape therefrom.

See remarks under preceding sections of this chapter.

AssiSTING EscaPk 1IN OTHER CAsEs. ~

166. Every one is guilty of an indictable offence and liable to five years’
imprisonment who—

(@) Rescues any person, or assists any person in escaping, or attempting to
escape, from lawful custody, whether in prison or not, under a sentence of im-
prisonment for any term less than life, or after conviction of, and before
sentence for, or while in such custody upon a charge of any crime punishable
with imprisonment for a term less than life ; or

(b) Being a peace officer having any such person in his lawful custody, or
being an officer of any prison in which such person is lawfully confined,
voluntarily and intentionally permits him to escape therefrom.

Fine and sureties, sectlon 958. - See remarks under
preceding sections.

The Code does not provide for the offence of a negligent
escape by the sheriff or gaoler as section 7 of the repealed
statute did as to escape from penitentiaries.

AIDING ESCAPE FROM Prisox.

167. Every one is guilty of an indictable offence and liable to two years’
imprisonment who with intent to facilitate the escape of any prisoner lawfully
1mpnsoned cunveys, or ckuSes to- be conveyed, anything into any prison.
R.8.C.c 155,s. 6 282QV c¢. 126, s, 37, (Imp.).

See remarks urder preceding sections.
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Indictment—The jurors for our Lady the Queen pre-
sent, that before and at the time of the committing of the
offence hereinafter mentioned, to wit, on the day of

, in the year of our Lord ,one A. B. was a
prisoner, and in lawful custody of one W. S, in the com-
mon gaol in and for the county of ; and that E. F.
afterwards and whilst the said 4. B. was such prisoner and
in custody as aforesaid, unlawfully did convey and cause
to be conveyed into the gaol aforesaid two steel files, being
instruments proper to facilitate the escape of prisoners, and
the said files, being such instruments as aforesaid, then
unlawfully did deliver and cause to be delivered to the said
A. B. then being such prisoner in the lawful custody of
W. 8. as aforesaid, ﬁvithout the consent or privity of the
said keeper of the said gaol; which said files being such
instruments as aforesaid, were so conveyed into the said
gaol, and delivered to the said A. B. by the said Z. F. as
aforesaid, with the intent to aid and assist the said 4. B.,
so being such prisoner and in custody as aforesaid, to escape
from and out of the said gaol, and to facilitate his escape.

UNLAWFUL DISCHARGE OF PRISONER.

168. Every one is guilty of an indictable offence and liable to two years’
imprisonment, who knowingly and unlawfully, under colour of any pretended
authority, directs or procures the discharge of any prisoner not entitled to be

so discharged, and the person so discharged shall be held to have escaped.
R.S.C.c. 155, 8. 8.

See remarks under preceding sections.

PUNISHMENT.

169. Every one who escapes from custody shall, on being retaken, serve,
in the prison to which he was sentenced, the remainder of his term unexpired
at the time of his escape, in addition to the punishment which is awarded for
such escape; and any imprisonment awarded for such offence may be to the
penitentiary or prison from which the escape wasmade. R. S.C. c. 155, s. 11.

Crn Law—8
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TITLE IV.

OFFENCES AGAINST RELIGION, MORALS AND
PUBLIC CONVENIENCE.

PART XIIL
OFFENCES AGAINST RELIGION. (Ncw).

170. Every ons is guilty of an indictable offence and liable to one year’s
imprisonment who publishes any blasphemous libel.

2. Whether any particular published matter is a blasphemous libel or not
is a question of fact. But no one is guilty of a blasphemous libel for expressing
in good faith and in decent language, or attempting to establish by arguments
used in good faith and conveyed in decent language, any opinion whatever upon
any religious subject.

Fine and sureties, section 958; special enactment as to
indictments for libel, section 615.

The truth of a blasphemous libel cannot be pleaded as a
defence : see cases under section 123, ante; also R. v.
Hiecklin, L. R. 3 Q. B. 360, and Archbold, 813.

A blasphemous libel is triable at Quarter Sessions,
though not a defamatory nor a seditious libel, sectlon 540.
This is new law.

« This section provides a punishment for blasphemous libels,
which offence we deem it inexpedient to define otherwise than
by the use of that expression. As, however, we consider that
the essemce of the offence (regarded as a subject for criminal
punishment) lies in the outrage which it inflicts upon the
religious feelings of the community and not in the expression of
erroneous opinions, we have added a proviso to the effect that no
one shall be convicted of a blasphemous libel only for expressing
in good faith and decent language any opinion whatever upon
any religious subject.

“We are informed that the law was stated by Mr. Justice
Coleridge to this effect in the case of R. v. Pooley, tried at
Bodmin in 1857. We are not aware of any later authorlt\ on
the subject.”—Imp. Comm. Rep.
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OBsTRUCTING CLERGYMEN, ETtc., EtC.

171. Everyone is guilty of an indictable offence and liable to two years®
imprisonment who—

(¢) By threats or force, unlawfully obstructs or prevents, or endeavours to
abstruct or prevent, any clergyman or other minister in or from celebrating
divine service, or otherwise officiating in any church, chapel, meeting-house,
school-howse or other place for divine worship, or in or from the performance of
his duty in the lawful burial of the dead in any church-yard or other buna.l
place. 24-25 V. c. 100, s. 36, (Imp.).

172. Every one is guilty of an indictable offence and liable to two years”
imprisonment who strikes or offers any violence to, or upon any civil process
or under the pretense of executing any civil process, arrests any clergyman or
other minister who is engaged in or, to the knowledge of the offender, is about
to engage in, any of the rites or duties in the next preceding section men-
tioned, or who, to the knowledge of the offender, is going to perform the same,.
or returning from the performance thereof.

These two sections are a re-enactment of s. 1, e. 156,
R. S. C. Fine or sureties, section 958.

The word school-house in the first section is not in the
English Act, and the words for divine worship are substi-
tuted for of divine worship. In the Revised Statutes it
was “ used for.”

Indictment for obstructing a clergyman in the discharge
of his duty— unlawfully did by force (threats or force).
obstruct and prevent one J. N., a clergyman, then being the.
vicar of the parish of B., in the county of M., from cele-
brating divine service in the parish church of the said
parish (o in the performance of his duty in the lewful
burial of the dead in the church-yard of the parish church.
of the swid parish.)

Prove that J. N. is a clergyman and vicar of the parish
of B, as stated in the indictment ; that the defendant by
- force obstrueted and prevented-him from celebrating divine
service in the parish church, ete., ete., or assisted in doing
so: Archbold.

Tudictment for arresting « clergyman about to engage
in the performance of divine service— unlawfully did
arrest one J. N., a clergyman, upon certain eivil process,
whilst he, the said J. N, as such clergyman as aforesaid,
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was going to perform divine service, he the said (defend-
ant) then well knowing that the said J. N. was a clergy-
man, and was so going to perform divine service as afore-

said.
DistursiNe PuBLic WORSHIP.

1'73. Every one is guilty of an offence and liable, on summary conviction,
to a penalty not exceeding fifty dollars and costs, and in default of payment to
one month’s imprisonment, who wilfully disturbs, interrupts or disquiets any
assemblage of persons met for religious worship, or for any moral, social or
benevolent purpose, by profane discourse, by rude or indecent behaviour, or
by making a noise, either within the place of such meeting or so near it as to
disturb the order or solemnity of the meeting, R.S.C. c. 156, s. 2.

The Imperial Statutes corresponding to this clause are
52 Geo. IIL¢c. 155,s. 12; 15-16 V. c. 36; 23-24 V. c. 32.

The offences against it are punishable by summary con-
vietion. It seems to be based on e. 92, s. 18, C. S. Can.
ande. 22,8 3. C.S. L. C.

PART XIIL
OFFENCES AGAINST MORALITY.

UNNATURAL OFFENCES.

74. Every one is guilty of an indictable offence and liable to imprison-
ment for life who commits buggery, either with a human being or with any
other living creature. R.S.C.c. 157, 8. 1. 24-25 V. c. 100, 8. 61, (Imp.).

Indictment.— in and upon one J. N. did make an
assault, and then wickedly, and against the order of nature
had a venereal affair with the said J. N., and then carnally
knew him, the said J. N., and then wickedly, and against
the order of nature, with the said J. N., did commit and
perpetrate that detestable and abominable crime of buggery

Sodomy or buggery is a detestable and abominable sin,
amongst Christians not to be named, committed by carnal
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knowledge against the ordinance of the Creator and order
of nature by mankind with mankind, or with brute and
beast, or by womankind with brute beast: 3 Inst. 58,

If the offence be committed on a boy under fourteen
years of age, it is felony in the agent only: 1 Hale, 670.
If by a boy under fourteen on & man over fourteen, it is
felony in the patient only : Archbold, 752.

The evidence is-the same as in rape, with two excep-
tions : first, that it is not necessary to prove the offence to
have been committed against the consent of the person
upon whom it was perpetrated; and secondly, both agent
and patient (if consenting) are equally guilty: 5 Burn’s
Just. 644.

In R. v. Jacobs. R. & R. 331, it was proved that the
prisoner had prevailed upon a child, a boy of seven years
of age, to go with him in'a back-yard ; that he, then and
there, forced the boy’s mouth open with his fingers, and put,
his private parts into the boy’s mouth, and emitted in his
mouth ; the judges decided that this did not constitute the
crime of sodomy. :

*In one case the majority of the judges were of opinion
that the commission of the erime with a woman was
indictable ; also by a man with his wife: 1 Russ. 939 ; R. v.
Jellyman, Warb. Lead. Cas. 57.

As in the case of rape, penetration alone is sufficient to
constitute the offence.

The evidence should be plain and satisfactory in pro-
portion as the crime is detestable.

Upon an indictment under this section, the prisoner may
be convicted of an attempt to commit the same, section 711.
The punishment would then be under the next section.
The defendant may also be convieted of either of the
offences created by sections 178, 260 or 2635, if the evidence

warrants it; section 713. See section 261 as to indecent
assaults on persons under fourteen.
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Indictment for bestiality.— with a certain cow
(any animal) unlawfully, wickedly and against the order
of nature had a venereal affair, and then unlawfully, wick-
edly and against the order of nature, with the said cow did
commit and perpetrate that detestable and abominable
crime of buggery. '

ATTEMPT TO CoMMIT SODOMY.

173. Every one is guilty of an indictable offence and liable to ten years’
imprisonment who attempts to commit the offence mentioned in the next pre-
ceding section. R.S8.C.ec. 157,s. 2; 24-25 V. c. 100, s. 62, (Imp.).

Indictment— in and upon one J. N. did make an
assault, and him, the said J. N. did then beat, wound and
ill-treat, with intent that detestable and abominable erime
called buggery with the said J. N. unlawfully, wickedly,
diabolically, and against the order of nature to commit and
perpetrate.

Where there is consent there cannot be an assault in
point of law: R. v. Martin, 2 Moo. 123. A man’ induced
two boys above the age of fourteen years to go with him
in the evening to an out of the way place, where they
mutually indulged in indecent practices on each others’
persons; Held, on a case reserved,that under these circum-
stances, a conviction for an indecent assault could not he
upheld : R. v. Wollaston, 12 Cox, 180. But see now section
178, post.

But the definition of an assault that the act must he
against the will of the patient implies the possession of an
active will on his part, and, therefore, mere submission by
a boy eight years old to an indecent assault and innmoral
practices upon his person, without any active sign of dissent,
the child being ignorant of the nature of the assault, does
not amount to consent so as to take the offence out of the
operation of eriminal law: R. v. Lock, 12 Cox, 244. But
see now section 261, post.

The prisoner was indicted for an indecent assault upon
8 boy of about fourteen years of age. The boy had con-
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sented. Held, on the authority of R. v. Wollaston, 12 Cox,
180, that the charge was not maintainable: R. v. Laprise,
3 L. N. 189. See now section 261, post. '

Assault with intent to commit sodomy, section 260, post.

INCEST.

176. Every parent and child, every brother and sister, and every grand-
parent and grandchild, who cohabit or have sexual intercourse with each
other, shall each of them, if aware of their consanguinity, be deemed to have
committed incest, and be guilty of an indictable offence and liable to fourteen
years’ imprisonment, and the male person shall also be liable to be whipped :
Provided that, if the court or judge is of opinion that the female accused is a
party to such intercourse only by reason of the restraint, fear or duress of the
other party, the court or judge shall not be bound to impose any punishment
on such person under this section. 53 V. ¢. 37, s. 8.

Incest is not an offence at common law. It is a capital

offence in Scotland: Wharton L. Lex. v. Ihcest.

In New Brunswick, by c. 145, Rev. Stat., unrepealed, it
is indictable, punishment fourteen years. In Prince
Edward Island also, under the Act 24 V. c. 27, unrepealed,
incest is indictable, punishment twenty-one years. Also, in
Nova Scotia, c. 160, R. S. N. S., punishment two years.

A verdict of common or indecent assault may be given,
sections 259, 261, 265, if the evidence warants it, section
713.

Or a verdiet of assault with intent to commit an indict-
able offence, section 263.

A verdict of attempt to commit incest might also under
certain circumstances be given, section 711, In the United
States, in a case of The People v. Murray, 14 Cal. 159, the
court scems to have thought that such a verdiet could be
given.  In Commonwealth v. Goodhue, 2 Met. 193, it was
held that one indicted for rape on the person of his daugh-
ter might be convieted of incest. But this would not be
allowed under this code on a trial for rape, except if the
indictiment contained also a count for incest: section G26.
Then, the verdict would be on the count for incest, if the
prisoner had been tried on both counts together.
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The scienter must be alleged in the indictment. If one
of the parties is not aware of the consanguinity he is not
guilty. In Bergen v. The People, 17 Ill. 426, it was held
that the defendant’s admission of relationship with the
person with whom he held incestuous intercourse was suffi-
cient proof of such relationship.

Indictment.— that on at
A. B. did unlawfully have sexual 1ntercourse with his
daughter, C.B,, then and there knowing the said C. B. to be
his daughter. (Add another count with “cohabit” instead
of “have sexual intercourse.” And another one with “ com-
mit incest,” instead of “have sexual intercourse”: Baumer
v. The State, 49 Ind. 544, Hawley, American Crlm Rep.
vol. 1, 354.

Indictment against father and daughter joinily.—

that . on at A.B. and C. B. father and
daughter,didunlawfully have sexual intercourse (in another
count, “did cohabit,” and in « third one, “did commit
incest ) together and with one another, the said A. B. then
and there knowing the said C. B. to be his daughter, and
the said C. B. then and there knowing the said A. B. to be
her father.

INDECENT ACTS.

k77. Every one is guilty of an offence and liable, on summary conviction
.~ ‘before two justices of the peace, to a fine of fifty dollars or to six months’
imprisonment with or without hard labour, or to both fine and imprisonment,
who wilfully— .

(a) In the presence of oneor more persons does any indecent act in any
place to which the public have or are permitted to have access; or

() Does any indecent act in any place intending thereby to insult or bﬁmd
any person. 53 V. c. 37, s. 6.

Section 6 of 53 V. ¢. 37, is unrepealed. Sub-section (5)is
given as new by the Imperial Commission. See Archbold,
1051 ; R. v. Holmes, Dears. 207; R. v. Wellard, 14 Q.B.D.63.

On an indictment at common law for indecent exposure
of the person, Held, that the exposure must be in an open
and ‘public place, but not necessarily generally public and
open ; if a’person indecently exposed his person in a private
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yard, so that he might be seen from a public road where
there were persons passing, an indictment would lie: R. v.
Levasseur, 9 L. N. 386 ; Ex parte Walter, Ramsay’s App.
Cas. 183; R.v. Harris, 11 Cox, 659,

See R. v. Reed, 12 Cox, 1, post, under se‘ctio\n 208; R. v.
Crunden, Warb. Lead. Cas. 99.

. Acts OF GROsS INDECENCY BY A MALE PErSON WITH ANOTHER MALE.

- 1'¢8. Every male person is guilty of an indictable'offence and liable to
five years’ imprisonment and to be whipped who, in public or private, commits,
or is.a pa,rty to the commission of, or procures or attempts to procure the
commission by any male person of, any act of gross indecency with another male
person. 53 V.c. 37,8 5. 4849 V. c. 69,s. 11 (Imp.).

Fine and sureties, section 958. Verdict of attempt on
an indictment to commit the offence in certain cases, section
711; see R. v. Jellyman, Warb. Lead. Cas. 57.

The facts proved in R. v. Wollaston, 12 Cox, 180, would
now be indictable under this section. So would the facts
proved in R. v. Rowed, 3 Q. B. 180. A verdict of attempt to
commit sodomy cannot be given on an indictment under
this sectlon The indictment may simply charge that
on ab A. B., a male person, in public (in
another count “in private”) conmntted (or was « party to’
the commission of ), (or procured), (or attempted to procure
the commission of) an act of gross indecency with C. D.,
another male person. An indictment charging an attempt
by a male person to commit an act of gross indecency with
another male person lies under section 529, post. - Also
under section 260, for an indecent ass'mult by a male person
on another male person.

PusLisHING OBSCENE MATTER. (New).

179. Every one is guilty of an indictable offence and liable to two years’
imprisonment who knowingly, without lawful justification or excuse—

(@) Publicly sells, or exposes for public sale or to publié view, any obscene -
book, or other printed or written matter, or any picture, photograph, model
or other object, tending to corrupt morals ; or

{b) Publicly exhibits any disgusting object or any mdecent show ;

(¢) Offers to sell, advertises, publishes an advertisement of, or has for sale
or disposal any medicine, drug or article intended or represented asa means
of preventing conception or causing abortion.
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2. No one shall be convicted of any offence in this section mentioned if he
proves that the public good was served by the acts alleged to have been done,

3. It shall be a question of law whether the occasion of the sale, publishing,
.or exhibiting is such as might be for the. public good, and whether there is evi.
dence of excess beyond what the public good requires in the manner, extent
or circumstances in, to or under which the sale, publishing or exhibition is
‘made, so as to afferd a justification or excuse therefor ; but it shall be a ques-
tion for the jury whether there is or is not. such excess.

4. The motives of the seller, publisher or exhibitor shall in all cases be
irrelevant.

Fine or sureties, svection 958. AlIeaati‘ons in indict-
ments, section 615. The cmrespondmg article of the
Imperial draft, code covered obscene libels.

«We believe that this section as to obscene publications.
expresses the existing law, but it puts it into a much more de-
finite form than at present. We do not, however, think it desir-
able to attempt any definition of obscene libel. other than that
"’coﬁveyed by the expression itself.”—Imp. Comm. Rep.

Sub-section (c,) section 207, post, covers offenées which,
in certain cases, would fall under sub-section (b) of this sec-
tion 179.

See R. v. Bradlaugh, 3 Q. B. D 607 ; Stephen’s Cr. L
Art. 172; R. v. Adams, 16 Cox, 544, 22 Q. B. D. 66, Warh.
Lead. Cas., 58 ; R. v. Saunders, 13 Cox, 116. :

. PostinGg ImMMoRAL Books, Etc..
180. Every oneis guilty of an indictable offence and liable to two years
imprisonment who posts for transmission or delivery by or through the post—

{a) Any obscene or immoral book, pamphlet, newspaper, picture, print,
engraving, lithograph; photograph or other publication, matter or thing of an
indezent or immoral character ; or

(1) Any letter upon the outside or envelope of which, or any post card or
post band or wrapper upon which, there are words, devices, mabters or things
of the character aforesaid ; or

(¢) Any letter or circular concerning schemes devised or intended to deceive
and defraud the public or for the purpose of obtaining money under false pre-
tenses. R.S.C. c. 35, s 103. (Amended). 47-48 V. ¢. 76, s. 4, (Imp.).

Fine and sureties, section 958. Indictment, section 616.

This section does not cover letters or writings of an
immoral character. The posting to be indictable under this
section must be made within Canada, but whether to he
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delivered out of Canada or not is immaterial. R.v. McKay,
98 N. B. Rep. 564. ' »

SEDUCTION OF GIRLS BETWEEN FOURTEEN AND SIXTEEN.

181. Every one is guilty of an indictable offence and liable to two years’
" jmprisonment who seduces or has illicit connection with any girl of previously
chaste character, of or above the age of fourteen years and under the age of
sixteen years, R. 8. C. ¢ 157, s. 3; 83 V.c. 37, s. 3 (Amended). 43-49
V. c. 69, s. 5, (Imp.).

Fine and sureties, section 958. Limitation, one year,
section 551. Ome witness only not sufficient if not cor-
roborated, section 634.

Indictment.—. . .. that A. B. on .. .. unlawfully
seduced and had illicit connection with one C. D. a girl
of previously chaste character, and then being of, (or above
the age of) fourteen years and under the age of sixteen
years.

~ As to evidence of age see R. v. Nicholls, 10 Co‘<, 476,
R.v. Weaver, L.R.2 C. C. R. 85; R. v. Wedge, 5 C. &
-P. 298. '

If it is proved that the girl was under fourteen the
prisoner must be acquitted. He may then be 1ndlcted
under section 269.

Previous chastity, according to a case in the United
States, is not to be presumed ; it has to be proved. West
v. The State, 1 Wis. 209; see Bishop, Stat. Cr. 639. A con-
trary opinion is held in Archbold. The United States
case seems to be correct.

SEDUCTION UNDER PROMISE OF MARRIAGE.

182. Every one, above the age of twenty-one years, is guilty of an indiet-
able offence and liable to two years’ imprisonment who, under promise of mar-
riage, seduces and has illicit connection with any unmarried female of previously
chaste character and under twenty-one years of age. 50-51 'V, c. 48, s. 2.

Fine, section 958. Limitation, one year, section 551.

One witness must be corroborated, section 634 ; subse-

quent marriage between the partles a good defence, section
184, (Vew).
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Indictment.—That -A. B. being then above the age of
twenty-one years, did seduce under promise of marriage one
C. D. then an unmarried female of previously chaste char-
acter and then being, the said C. D., under twenty-one years
of age, and had illicit connection with her the said C. D.

As to proof of a previous chaste character see under
preceding section. If the man is married and the girl
knows it there can be no offence under this section. The
People v. Alger, 1 Parker, 333 ; Bishop, Stat. Cr. 647.

SEDUCTION OF WARD.

183. Every one is guilty of an indictable offence and liable to two years®
imprisonment who, being a guardian, seduces or has illicit connection with his
ward, and every one who seduces or has illicit connection with any woman or
girl of previously chaste character and under the age of twenty-one years who
is in his employment in a factory, mill or workshop, or who, being in 2 common
employment with him in such factory, mill or workshop, is, in respect of her
employmeént or work.in such factory, mill or workshop, under or in any way
subject to his control or direction, 53 V. c. 87, s. 4.

Fine, section 958; limitation one year, section 551.
Evidence of one witness must be corroborated, section G84.
Subsequent marriage between the parties a defence, section
184. Verdict of attempt in certain cases, section 711.

The offence by a guardian on his ward need not have
been seduction. Illicit. intercourse with his ward consti-
tutes an offence even if his ward was not of a previously
chaste character. ,

Indictment—That on A. B. being the guardian of
one C. D. unlawfully did seduce and have illicit conncetion
with the said C.D.hisward. (ddd another count charying
ilicit connection only.) : _

The offence by an employer on his employee is sedue-
tion; the illicit connection must have been with a woman
or girl of préviously chaste character. Through an evvor,
however, as the section reads, there is no offence what-
ever of the kind provided for. ‘

SEDUCTION OF FEMALE PASSENGERS ON VESSELS.

184. Everyone is guilty of an indictable offence and liable to a fine of
our hundred dollars, or to one year’s imprisonment, who, being the master or
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other officer or a seaman or other person employed on board of any vessel, while
such vessel is in any water within the jurisdiction of the Parliament of Canada,
-under promise of marriage, or by threats, or by the exercise of his authority,
or by solicitation, or the making of gifts or presents, seduces and hasillicit cone
nection with any female passenger.

2. The subsequent intermarriage of the seducer and the seduced is, if
pleaded, a good defence to any indictment for any offence against this or either

of the two next preceding sections, except in the case of a guardian seducing
his ward. R. S, C. c. 63, s. 37.

Evidence of one witness must be corroborated, section
634, (Yew).

Verdict of attempt in certain cases, section 711.

UxNrawrvuLLy DerFiLING WOMEN.

183. Every one is guilty of an indictable offence, and liable to twb‘*years
imprisonment with hard labour, who—

(a) Procures, or attempts to procure, any girl or woman under twenty-one
years of age, not being a common prostitute or of known immoral character, to
have unlawful carnal connection, either within or without Canada, with any
other person or persons ; or

(b) Inveigles or entices any such woman or girl to a house of ill-fame or
assignation for the purpose of illicit intercourse or prostitution, or knowingly
conceals in such house any such woman or girl so inveigled or enticed ; or

(c) Procures, or attempts to procure, any woman or girl to become, either
within or without Canada, a common prostitute ; or

(d) Procures, or attempts to procure, any woman or girl to leave Canada
with intent that she may become.an inmate of a brothel elsewhere ; or

(¢) Procures any woman or girl to come to Canada from abroad with intent
that she may become an inmate of a brothel in Canada; or

(f) Procures, or attempts to procure, any woman or girl to leave her usual
place of abode in Canada, such place not being a brothel, with intent that she
may become an inmateof a brothel within or without Canada; or

() By threatsor intimidation procures, or attempts to procure, any woman
or girl to have any unlawful carnal connection, either within or without
Canada ; or -

{k) By false pretenses or false representations procures any woman or girl,
not being a common prostitute or of known immoral character, to have any
wlawful carnal connection, either within or withcut Canada ; or

(i) Applies, administers to, or causes to be taken by any woman or girl any
drug, intoxicating liquor, matter, or thing with intent to stupefy or overpower
1 as thereby to enable any person to have unlawful carnal connection with such
vomanor girl. 53 V.ec 39,8 9; R. S. C.c. 157,8. 7.

Limitation, one year, section 551. Fine, section 958.

The 53 V. ¢. 39, cited under this section,'is an Act
respecting the Toronto Board of Trade.
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Search warrant, sectiong 574. Evidence of one witnesg
must be corroborated, seetion 684. As to indictments
charging false pretenses, fraud or fraudulent means, section
616. ' :

This section is a re-enactment of sections 2 & 3.of
. 48-49 V. c. 69,(Imp.) except (b) which is taken from section 7,
‘chapter 157, R.S.C. Under () and (b), the woman or girl
must be under twenty-one years of age.

Forms of indictments—(A) . . . thatA.B, on ete,
at etc., unlawfully did procure (or attempt to procure) one

C. D, a girl (or woman) then being, the said C. D., under
the age of twenty-one years, and notra common pfostitute or
of known immoral character, to have unlawful carnal con-
nection with another person (or other persons.)

(B) . , . thatA. B,on . . . at .
unlawfully inveigled and enticed one C. D ag 0‘11‘1 (or WoMma n)
then being unde1 the age of twenty-one years, she the said
C. D. not being then a comrhon prostitute or of known im-
moral character, to a house of ill-fame (or assignation) for
the purpose of illicit intercourse and prostitution

(mthaton.,.at.....AB
unlawfully concealed in a house of ill-fame (or assignation)
one C. D, a girl (or woman) then being, the said C. D., un-
der the age of twenty-one years and not a common prosti-

“tute or of known immoral character, and which said C. D._
had been uxilawful]y inveigled and enticed to the said house
of ill-fame (or wssignation) for the purpose of 1111c1t inter-
com&e and prostitution).

~ () . . . . That the said A~B., on etc., at etc., un-
lawfully did procure (or attempt to procure) one C.D. a
woman (or girl) to become a common prostitute : R. v. Me-
Namara, 20 O. R. 489.

(D) That the said A. B, on ete,, at ete., unlaw-
fully did procure (or attempt to procure) C.D., a woman
(or girl) to leave Canada with intent unlawfully that she
might become an inmate of a brothel elsewhere.
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(E) .. . . .. . .. . that A. Bjat .
on . . . . unlawfully plocured (or attempted to
procm‘e) one C. D. a woman (or girl) to come to Canada.
from abroad with intent unlawfully that she might become-
an inmate of a brothel in Canada.

(F) . . . thaton . . * at . . . A B, un-
-lawfully procured (or attempted to procure) C. D., a woman
(or girl) to leave her usual place of abode in Canada to
wit, at (naming her abode) such-place not being a brothel,
with intent that she should for the purposes of prostitution
become an inmate of a brothel.

(@) . . . . That A B.onetec,atete., unlawfully by
threats (or intumidation) procured (or attempted to procure)
C. D., a woman (or girl) to have unlawful carnal connec-
tion with men.

(H) . . . . That A. B. by false pretenses \or false
representations) unlawfully procured C. D.; a woman (or
girk) not being «a common prostitute or of known immoral
" character; to have-anlawful carnal connection with men.

(I) That A. B. on, ete., at etc., unlawfully applied to

(or administered t5;-or caused to be taken by) C. D., a
Lweman (or girl) a certain drug, intoxieating liquor (or
_matter or thing) with intent to stupefy (or overpower) her

soas thereby to enable a man to have unlawful carnal con--
" nection with her the said C. D.

PARENT OR GUARDIAN PROCURING DEFILEMENT OF WARD.

1886. Every one who, being the parent or guardian of any girl or
woman,— ) i

{a) Procures such girl or woman to have carnal connection with any man
other than the procurer ; or ‘ ‘

(b) Orders, is party to, permits or knbwingly receives the avails of the
defilement, seduction or prostitution of such girl or woman,

Is guilty of an indictable offence, and. liable to fourteen years’ imprison-
ment if such girl or woman is under the age of fourteen years, and if such gir}

or Woman is of or above the age of fourteen years to five “years’ imprisontient.
BVie 31, 8

Lmutatlon; one year, section 551.  One witness must be
corroborated, section 684.
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A stranger to a girl under fourteen is liable to imprison-
ment for life if he procures such girl to have carnal con-
nection with any man: sections 61-269 ; but a mother who
so procures her child to have carnal connection with a man
is punishable by fourteen yearsonly. And, in the case of a
girl between fourteen and sixteen, the mother who procures
her prostitution is punishable by five years whilst a stranger
is liable only to two; sections 61-181. This last provision
is not a wrong one taken by itself, but to find it in the same
section with the first one shows with what carelessness this
legislation has been enacted. For a mother to procure the
prostitution of her daughter is lesscriminal than if done by a
stranger to her daughter, if that daughter is less than four-
teen years old. But when the daughter is over fourteen
and less than sixteen, the procurement of her prostitution by
her mother is more criminal than if done by a stranger!
and a guardian who is accessory to the prostitution of his
seventeen years old ward is liable to five years, but only to
two years if he himself seduces that ward: ss. 183-186.

HotseHOLDER PERMITTING DEBAUCHERY ON His PRreaises.

187. Every one who, being the owner and occupier of any premises, or
having, or acting or assisting in the management or control thereof, induces
or knowingly suffers any girl of such age as in this section mentioned to resort
to or be in or upon such premises for the purpuse of being unlawfully and
carnally known by any man, whether such carnal knowledge is intended to be
with any particular man, or generally, is guilty of anindictable offence and—

(a) Is liable to ten years’ imprisonment if such girl is under the age of
fourteen years ; and

(8) Isliable to two years’ imprisonment if such girl is of or above the age
of fourteen and under the age of sixteen years. R. S.C.c.157,s.5; 53 V.
c. 37,8 8; 48-49 V. c. 69, s, 6, (Imp.).

Limitation, one year, section 551. One witness must be
corroborated, section 684.

A proviso in the Imperial Aect,and in chapter 157 of the
R.S.C.s.5, making it a sufficient defence if it appears that
the accused had reasonable cause to believe that the girl
was above sixteen, has been struck out: see R. v. Packer,
16 Cox, 57 ; R. v. Prince, 13 Cox, 138, Warb. Lead. Cas. 89.
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- Indictment under (a) . . . . that A. B,on .. .. then
being the owner and occupier (the Imperial statute has
(“or occupier”) (or having, or acting, or assisting in the
management or control) of certain premises, to wit, a house
(describe it by street and nwmber, or as minutely as pos-
sible) did unlawfully induce (or unlawfully and knowingly
© suffered)a certain girl, to wit, one C. D., then being under
the age of fourteen years,to resort to (or to be in, or upon)
the said premises for the purpose of being unlawfully and
carnally known by a man named W. M.-(or by a man) or
by men generally. Vary in different counts. If it is proved
that the girl is above fourteen, but under sixteen, the con-
viction may be under (b): see R. v.. Webster, 16 Q. B. D.
136 ; R. v. Barrett, L. & C. 263, and R. v. Stannard, L. & C.
849. If it is proved that the girl is above sixteen the con-
viction may be, if the evidence warrants it, under section
185. ‘

CONSPIRACY TO DEFILE. (New).

288, Every one is guilty of an indictable offence and liable to two years’
imprisonment who conspires with any other person by false pretenses, or false
representations or other fraudulent means, to induce any woman to commit
adultery or fornication.

Fine, section 958 ; requlrements of indictment, section
616 ; one witness must be corroborated, section 684 : Sec
R. v. Lord Grey, 8 St. Tr. 519; R. v. Mears, 2 Den. 79 ;
R. v. Delaval, 3 Burr. 1435. Adultery is an mdlctable-‘
offnce in New Brunswick: R. v. Egre, 1 P. & B. 189 ;.
R.v. Ellis, 22 N. B. Rep. 440. But it being unlawful, though
not indictable in the other provinces, the above section has.
only the effect of reducing the punishment which, on an
indictment at common law, for such conspiracy would be.
- punishable by five years under section 951.

Indictment for conspiracy to procure a woman fo
have illicit conmection with @ man.— That 4. B. and
(. D., being persons of wicked and depraved mind and dis-
position, and contriving, craftily and deceitfully, to debauch
and corrupt the morals of E. F, a woman, on the day

Crrn. Law—9
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of , did conspire, combine, confederate,
and agree together, wickedly, knowingly, designedly, and
unlawfully, by false pretenses, false representations, and
other fraudulent means, to induce the said.Z. F. to have
illicit carnal connection and commit fornication with a man,
whose name is to the jurors unknown, (or with 4. D.).

CArNALLY KNowiNG IDIOTS.

189. Every one is guilty of an indictable offence and liable ta four years’
imprisonment who unlawfully and carnally knows, or attempts to have unlaw-
ful carnal knowledge of any female idiot or imbecile, insane or deaf and dumb
woman or girl, under circumstances which do not amount to rape but which
prove that the offender knew, at the time of the offence, that the woman or
girl was an idiot, or imbecile, or insane or deaf and dumb. R.S.C.c. 157 s. 3.
50-51 V. c. 48, 5. 1. 43-49 V. c. 69, s. 5, (Imp.).

The words in italies are new: see R. v. Berry,
1 Q. B. D. 447. Fine, section 958; one witness must he
corroborated, section 684; verdict of attempt in certain
cases when full offence charged, section 7T11. ‘

Indictment— . . . . that A. B. on )
at . . . -unlawfully did indecently assault, and
unlawfully and carnally did know (or did attempt to Lave
wnlawful carnal knowledge of) a certain female idiot
called C. D. (or imbecile and insane woman or girl) called
C. D. (or deaf and dumb woman or girl) called C. D.
under circumstances that do not amount to rape, he, the
said A. B, well knowing at the time of the said offence that
the said woman (or ¢ JH’Z) was an idiot, or (as ﬂm case
may be.)

See R. v. Pressy, 10 Cox, 635, and R. v. Arnold, 1 Russ. 9.

Consent by the female is not a defence. A verdict of
common assault or indecent assault may be given, scction
713, but not a verdict of attempt to commit rape. If.rape
or attempt to commit rape is proved the judge may order
that the offender be indicted accordingly.

PROSTITUTION OF INDIAN WonEN.
) 190. Every one is guilty of an indictable offence and liable to a penalty
not exceeding one. hundred dollars and not less than . ten dollars, or six
months’ imprisonment —
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(@) Who, being the keeper of any house, tent or wigwam, allows or suffers
any unenfranchised Indian woman to be or remain in such house, tent or wig-
wan, knowing or having probable cause for believing that such Indian woman
isin or remains in such house, tent or wigwam with the intention of prosti-
tuting herself therein ; or

() Who, being an Indian woman, prostitutes herself therein ; or

(¢) Who, being an unenfranchised Indian woman, keeps, frequents or is
found in a disorderly house, tent or wigwam used for any such purpose.

2 Every person who appears, acts or behaves as master or mistress, or as
the person who has the care or management; of any house, tent or wigwam in
which any such Indian woman is or remains for the purpose of prostituting
herself therein, is deemed to be the keeper thereof, notwithstanding he or she

1s not in fact the real keeper thereof. R. S. C. c.43, ss. 106 & 107. 50-51 V.
c. 33, . 11,

Section 684, post, applies. Under e 33, s. 11, 50-51 V.

the enactment contained in this section applied only to
Indians. The word “unenfranchised ” is new.

PART XIV.
NUISANCES.
CoMMON NUISANCE.

193. A common nuisance is an unlawful act or omission to discharge a
legal duty, which act or omission endangers the lives, safety, health, property
or cumfort of the public, or by which the public are obztructed in the exercise
orenjoyment of any right common to all Her Majesty's subjects.

4 Blac. Comm. 166; 1 Russ. 421 : Stephen’s Cr. L. Art.
176 et seq, and cases there cited: R. v. Moore, 3 B. & C.
184: R. v. Medley, 6 C. & P. 292: R. v. HHenson, Dears. 24
R. v. Lister, Dears. & B. 209; R. v. Stephens. L. R'1 Q. B.
702 R. v. Brewster, 8 U.C. C. P. 208 : Hillyard v. G.T. R.
80.R. 583; R. v. Dumop, 11 L. C. J. 186: R. v. Bruce,
10 L. C. R. 117; R. v. Patton, 13 L. C. R. 311: R. v. Brice,
15 Q. L. R. 147 ; Brown & Gugy, 14 L. C. R.213; R. v. The
Mayor of St. John, Chipman MSS. 155 : 3 Burn’s Just. v.
Nuisance, 1026, 1068.
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«“With regard to nuisances we have, in section 151 and
gection 152, (192, 198, post), drawn a line between such nuisances
as are and such as are not to be regarded as criminal offences.
Tt seems to us anomalous and objectionable upon all grounds that
the law should in any way countenance the proposition that it is
a criminal offence not to repair a highway when the liability to
do so is disputed in' perfect good faith. Nuisances which en-
danger thoe life, safety, or health of the pubhc stand on a differ-
ent footing.”

«“By the present law, when a civil right such as a right of
way is claimed by one private person and denied by another, the
"mode to try the question is by an action. But when the right
is claimed by the public, who are not competent to bring an
action, the only mdle of trymo the question isby an indietment
or information, whizh is, in form, the same as an indictmens or
information for a crime. But it was very early determined that,
though it was in form a prosecution for a crime, yet that, as it
involved a remedy for a civil right, the Crown’s pardon could
not be pleaded in bar: see 3 Inst 287. And the legislature, so
recently as in the statute 40 and 41 V. c. 14, (allowing defend-
ant to be a witness) again recognized the distinction.”

¢ The existing remedy in such cases is not convenient, but it
is not within our province to suggest any amendment. ”—Imp
Comm. Rep. ) , v

Indictment— .. ... that A.B. .. ... on ......

and on divers other days and times as well before as after-
wards, at . . . ... (set forth the nuisance) (the defemlcmt

will be entitled to particulars. R. v. Purwood, 3 Ad. &
El. 815, sections 611, 629, post) and the same nuisance so
as aforesaid done, doth yet continue and suffer to remain
_to the great damage and common nuisance of all the liege
subjects of Her Majesty. And the jurors aforesaid present
that the said A. B. on the day and year aforesaid did com-
“mit a common nuisance which endangeled the lives, safety,
health, property or comfort (us the case may be) of the
pubhc (m‘ by which the public are obstructed in the -
“exercise or enjoyment of « right common to all Her Ma-
‘jesty’s subjects, to wit, the right of ) to the great damage and
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common nuisance of all the. subjects of Her Majesty.
Special forms in 3 Burn, loc. cit.; R. v. Lister, Dears. & B.
209; R. v. Mutters, L. & C. 491, Saunders Precedents, 192,
et. seq.

PENALTY FOR CoMMON NUISANCE. (New).

192. Every one is guilty of an indictable offence and liable to one year’s
imprisonment or a fine who commits any common nuisance which endangers
the lives, safety or health of the public, or which occasions injury to the person
of any individual. .

See under precedinw section. .The words in italics are
new law. They are in contradiction with the definition .
gwen in the preceding section.

N UISANCES or A ParticuLAR CHARACTER. (New).

193. Any one convicted upon any indictment or information for any
common nuisance other than those mentioned in the preceding cection, shall
not be deemed to have committed a criminal offence; but all such proceedings
or judgments may be taken and had as heretofore to abate or remedy the
mischief done by such nuisance to the public right,

See annotation under section 191, ante.

SeLLING THINGS URFIT For Foob. (New).

194. Every one is guilty of an indictable offence and liable to one year's
imprisonment who knowingly and wilfully exposes for sale, or has in his pos-
session with intent to sell, for human food, articles which he knows to be unfit
for human foed. .

2, Every one who is convicted of this offence after a previous eonthlon
for the same crime shall be liable to two years’ imprisonment.

Fine, section 958. A common law misdemeanour: see
Shillito v. Thompson, 1 Q. B. D. 12; 1 Rgss. 169, and cases
there cited. The offence is already covered by chapter 107,

R. S. C.: Form, 2 Chit. 555.

CoxyoxN BAWDY Hovse DEFINED. (New).
195. A common bawdy-house is a house, room, set of rooms.or place of
any kind kept for purposes of prostitution.
ComyoN Gaming Housg DEFINED., (New).
196. A common gaming-house is—

(¢) A house, room or place kept by any person for gain, to which persons
* resort for the purpose of playing at any game of chance ; or

4 ) A house, room or place kept or used for playing therein at any game of
chance, or any mixed game of chance and skill, in which—
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(i) A bank is kept by one or more of the players exclusively of the
others ;.or

(i) In which any game is played the chances of which are not alike
favourable to all the players, including among the players the banker or
other person by whom the game is managed, or against whom the game is
managed, or against whom the other players stake, play or bet. 8.9V,

c. 109, s. 2 (Imp.).

Every place where gaming in stocks is carried on is a
gaming house : ss. 198 and 201, post, and notes thereunder;
see Jenks v. Turpin, 13 Q. B. D. 505.

CouMon Berrine HouskE DEFINED.

197. A common betting-house is a house, office, room or other place—

(@) Opened, kept or used for the purpose of betting between persons
resorting thereto and—

(i) The owner, occupier, or keeper thereof ;

(i1} Any person using the same ;

(1i1) Any person procured or employed by, or acting for or on behalf
of, any such person ;

(iv) Any person having the care or management, or in any manner
conducting the business thereof ; or
(b) Opened, kept or used for the purpose of any money or valuable thing

being received by or on behalf of any such person as aforesaid, as or for the
consideration,

(i) For any assurance or undertaking, express or implied, to pay or
give thereafter any money or valuable thing on any event or contingency
of, or relating to, any horse-race or other race, fight, game or sport ; or

(ii) For securing the paying or giving by some other person of any
money or valuable thing on any such event or contingenecy. 14-17 V. c.
119 {Imp.).

See Doggett v. Catterns, 19 C. B. N. S. 765; Haigh v.
Shefficld, L. R. 10 Q. B. 102; R. v. Preedy, 17 Cox, 433;
Whitehurst v. Fincher, 17 Cox, 70; Davis v. Stephenson, 17
Cox, 73; Snow v. Hill, 15 Cox, 737, 14 Q. B. D. 588 : (am-
inada v. Hulton, 17 Cox, 307 ; Hornsby v. Raggett, 17 Cox,
428,

Bawpy-Housg, CoyMyoN GauiNe orR BETTING-HOUSE, PUNISHMENT. (Vi)

198. Every one is guilty of an indictable offence and liable to one vear's
imprisonment who keeps any disorderly house, that is to say, any common
bawdy-house, common gaming-house or common betting-house, as hereinhefore
defined. .

2. Any one who appears, acts, or behaves as master or mistress, or as the
person having the care, government or management, of any disorderly house
shall be deemed to be the keeper thereof, and shall be liable to be prosecuted
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and punished as such, although in fact he or she is not the real owner or keeper
thereof. 25 Geo. IL c. 36, s. 8. 16- 17 V. c. 119, 17-18 V. c. 88 (Imp.).

A common law mxsdemeanour Ss. 9 & 10 of chapter
158, R. S. C, “an Act respecting Gaming Houses,” as to -
evidence in such cases, are unrepealed. Fine, s. 958. S.
207, post, also provides for the offence of keeping a dis-
orderly house.

Section 575, post, as to search warrants; ss. 702, 7083,
as to evidence in such cases, and ss. 783 & 784, as to sum-
mary trial.

Husband and wife may be indicted together: R. v.
Williams, 1 Salk. 383; R. v. Dixon, 10 Mod. 335; R. v.
Warren, 16 O. R. 590.  See R. v. Crawshaw, Bell, 303; R.
v. Barrett, L. & C. 263; R. v. Rogier,1 D & R. 284; Jenks
v. Turpin, 13 Q. B. D. 505; R.v. M¢cNamara, 20 O. R. 489 ;
R. v. Stannard, L. & C. 349; R.v. Newton, 11 Ont. P. R.
101; R. v. Rice, Warb. Lead. Cas. 101, as to what is a
bawdy house, or a common gaming house. '

Praying orR LookiNg ox v GaMiNg-HotrsE.

199. Ivery one who plays or looks on while any other person is playing
in 2 commen gaming-house is guilty of an offence and liable, on summary con-
viction before two justices of the peace, to a penalty not exceeding one hundred
dollars and not less than twenty dollars, and in default of payment to two
months’ imprisonment. R. S. C.c. 158, s. 6.

See. R. v. Murphy, 17 O. R. 201

OBSTRUCTING PEACE OrricER ENTERING GaMINg-HoUSE.

200. Every one is guilty of an offence and liable, on summary conviction
before two justices of the peace, to a penalty not exceeding one hundred dollars,
and to six months’ imprisonment;, with or without hard labour, who—

(¢) Wilfully prevents any constable or other officer duly authorized to
enter any disorderly house, as mentioned in section one hundred and ninety-
eight, from entering the same or any part thereof ; or

(b) Obstructs or delays any such constable or officer in so entering ; or

(¢) By any bolt, chain or other contrivance secures ény external or internal

door of, or means of access to, any common gaming-house so authorized to be
entered ; or

{d) Uses any means or contrivance whatsoever for the purpose of prevent-
ing, obstructing or delaying the entry of any constable or officer, authorized as
~ aforesaid, into any such disorderly house or any part thereof. R. S. C. c. 158,

~
8. .
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GAMING IN STOCKS AND MERCHANDISE.

201. Every one 15 guilty of an indictable offence and liable to five years’
1mpnsonment, and to o' fine of five hundred dollars, who, with the intent to
make gain or profit by the rise or fall in price of any stock of any ineorporated
or unincorporated company or undertaking, elther in Canada or elsewhere, or
of any gnods, wares or merchandise—

{«) Without the bona #ide intention of acquiring any such shares, goods,
wares or merchandise, or of selling the same, as the case may be, makes or
signs, or authorizes to be made or signed, any contract or agreement, oral or
written, purporting to be for the sule or purchase of any such shares of stock,
goods, wares or merchandise ; or )

(1) Makes or signs, or authorizes to be made or signed, any contract or
agreement, oral or written, purporting to be for the sale or purchase of any
such shares of stock, gnods, wares or merchandise in respect of which ne
delivery of the thing sold or purchased is made or received, and without the
Lona fide intention to make or receive such delivery.

2. But it is not an offence if the broker of the purchaser receives delivery
on his behalf, of the article sold, notwithstanding that such broker retains or
pledges the same as security for the advance of the purchase money orany
part thereof.

3. Every office or place of business wherein is carried on the business of
making or signing, or procuring to be made or signed, or negotiating or bar-
zaining for the making or signing of such contracts of sale or purchase asare
prolibited in this section is a common gaming-house, and every one who as
principal or agent occupies, uses, manages or maintains the same is the keeper
of a common gaming-house. 51 V., c. 42 ss. 1 & 3.

This is a re-enactment of the Act against bucket shops.
Nee section 704, post, as to evidence.

FRrEWENTING PLACES WHERE GAMING IN STocks 1s CARRIED ON.

202, Every one is guilty of an indictable offence and liable to one
vear’s imorisonment who habitually frequents any office or place wherein the
waking or sizning, or procuring to be made or signed, or the megotiating or
bargzining for tjxe making or signing, of such contracts of sale or purchase as
are’ mentioned in -the section next preceding is earried on, 51 V. e 42,5 1.
R

Fine, section 95S.

~e%

GAMBLING IN Pruric CONVEYANCES.

202. Every one is guilty of an indictable offence and liable o onc yar's
imyprisonmens who— -

(v} In any railway car or steamboat, used as a public conveyance for
passingers, by means of any game of cards, dice or other instrument of
gambling, or by any deviee of like character, obtains from any other person
any money, chattel, valuable security or propecty ; or

(1) Attempts to commit such offence by actually engaging any person in
winy sich game with intent to obtain oney or other valuable thing from him.
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2. Every conductor, master or superior officer in charge of, and every
clerk or employee when authorized by the conductor or superior officer in
charge of, any railway train or steamboat, station or landing place in or at
which any such offence, as aforesaid, is committed or attempted, musf, with or
without warrant, arrest any person whom he has guod reason to believe to have
committed or attempted to commit the same, and take him before a justice of
the peace, and make complaint of such offence on oath, in writing.

3. Every conductor, master or superior officer in charge of any such
railway car or steamboat, who makes default in the discharge of any such duty
is liable, on summary conviction, to a penalty not exceeding one hundred
dollars and not less than twenty dollars,

4. Every company or person who owns or works any such railway car or
steunboat must keep a copy of this section posted up in some conspicuous
part of such railway car or steamboat.

5. Every company or person who makes default in the discharge of such
duty is liable to a penalty not exceeding one hundred dollars and not less than
twenty dollars. R. S. C. ¢, 160, ss. 1, 3, 6. (.1 mended).

Fine, section 958.

BETTING AND POOL-SELLING.

204. Every one is guilty of an indictable offence, and liable to one year's
imprisonment, and to a fine not exceeding one thousand dollars, who

(¢) Uses or knowingly allows any part of any premises vnder his control to
be used for the purpose of recording or registering any bet or wager, or selling
any pool ; or

(h) Keeps, exhibits, or employs, or knowingly allows to be kept, exhibited
or employed, in any part of any premises under his control, any device or
apparatus for the purpose of recording any bet or wager, or selling any pool ;
or .

(¢) Becomes the custodian or depositary of any money, property or valu-
able thing staked, wagered or pledged ; or

() Records or registers any bet or wager, or sells any pool, upon the
result— |

(i) Of any political or municipal election ;
(i1) Of any race ;
(iii) Of any contest or trial of skill or endurance of man or beast.

2. The provisions of this section shall not extend to any person by reason
of his becoming the custodianor depositary of any money, property or valuable
thing staked, to be paid to the winner of any lawful race, sport, game, or
exorcise, or to the owner of any horse engaged in any lawful race, or to bets
between individuals or made on the race course of an incorporated association
duriny the actual progress of a race meeting. R. 8. C. ¢ 159, 5. 9.

The words in italics are new. Section 783, post, as to
summary trial of offences under this section: see Fulton v.
James, 5 U.C. C. P. 182; R. v. Dillon, 10 Ont. P. R. 852: R.
v. Smiley, 22 O. R. 686. '
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LOTTERIES.

203. Every oneis guilty of an indictadle offence and liable to two years’
imprisonment and to « fine not exceeding two thousand dollers, who—

(x) Makes, prints, advertises or publishes, or causes or prooures to be
made, printed, advertised or published, any proposal, scheme or plan for
‘advancing, lending, giving, selling or in any way disposing of any property, by
1ots, cards, tickets, or any mode of chance whatsvever ; or

(b} Sells, barters, exchanges or otherwise disposes of, or causes or procures,
or aids or assists in, the sale, barter, exchange or other disposal of, or offers
for sale, barter or exchange, any lot, card, ticket or other means or device for
advancing, lending, giving, selling or otherwise disposing of any property by
lots, tickets or any mode of chance whatsoever,

2. Bvery one is guilty of an offencé and liable on summary conviction to
a penalty oftwenty dollars, who buys, takes or receives any such lot, ticket or
other device as aforesaid.

3. Every sale, loan, gift, barter or exchange of any property, by any
Tottery, ticket, card or other mode of chance depending upon or to be deter-
mined by chance or lot, is void, and all such property so sold, leut, given,
bartered or exchanged, is liable to be forfeited to any person who sues for the
same by action or information in any court of cumpetent jurisdiction.

4, No such forfeiture shall affect any right or title to such property
acquired by any donc jide purchaser for valuable consideration, without notice,

5. This section includes the printing or publishing, or causing to be
printed or published,of any advertisement, scheme, proposal or plan of any
foreign lottery, and the sale or offer for sale of any ticket, chance or sharc in
any such lottery, or the advertisement for sale of such ticket, chance or share,

6. This section does not apply to— *

(¢) The division by lot or chance of any property:by joint tenants or
tenants in common, or persons having juint interests (drodls udieis) in any
such property ; or

(6) Raffles for prizes of small value at any bazaar held for any charitable
object, if permission to hold the same has bren obtained from the city or other
municipal council, or from the Mayor, reeve or other chief officer of the city,
town or other municipality, wherein such bazaar is held and the articles
raffled for thereat have first h(mn offered for sale and none of them are of &
value exceeding fifty dollars ;

(¢) Any distribution by loc among the members or  ticket holders

-+ of any incorporated society established fur the encouragement of art, of auy
‘ paintings, drawings or other work of art’ produced by the labour of the mem-
'bers of, or published by or under the direction of, such incorporated society.

(d) The Credit Founcier du Bus-Cuanadee or (o the Credit Foncler Franceo-

Canadien. R. S. C. c. 159,

« Property ” defined, seetion 3. The words in italics are
new. By the repealed statute the penalty was only twenty
dollars punishable on summary conviction: see s. 575, as to
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search . warrants: R. v. Dodds, 4 O. R. 390; Cronyn v.
Widder, 16 U. C. Q. B. 356; R. v. Jamieson, 7 O. R. 149 ;
Power v. Caniff, 18 U. C. Q. B. 408 ; La Société St. Louis v.
Villeneuve, 21 L. C. J. 309; R. v. Crawshaw, Bell, 303,

Misconpuct 1N REspECT o DEAD BobIEs. (New).

2086. Every oneis guilty of an indictable offence and liable to five years’
imprisonment who—

(@) Without lawful excuse, neglects to perform any duty either imposed
upon him by law or undertaken by him with reference to t.he burial of any
dead human body or human remains ; or

(4) Improperly or indecently interferes with or offers any indignity to any
dead human body or human remains, whether buried or not. .

A common law offence. Fine, section 958. To dig up
a dead body and sell it for purposes of dissection is an
offence: R. v. Lynn, 1 Leach, 497. See R. v. Price, 12
Q. B. D. 247; R. v. Stephenson, 13 Q. B. D. 331, 15 Cox,
679, Warb. Lead. Cas. 97; R. v. Sharpe, Dears. & B. 160 ;
R. v. Feist, Dears. & B. 590:

Tndictiment— that A. B. on the day

" of in the year of our Lord the church-
vard of and belonging to the parish church of the parish of
in the said county of . unlawfully and

wilfully did break and enter, and the grave there in which
the body of one C. D., deceased, had lately hefore then been
interred, and there was, unlawfully, wiltully and indecently
did dig open, ahd the body of him the said C. D. out of the
grave aforesaid, unlawfully, wilfully and indecently did
then take and carry away: 2nd count (ufter
“oper”), and indecently interfered with the said dead human
body : ord count, charging “improperly ” instead of “in-
decently.”
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PART XYV,
VAGRANCY.

20°7. Every one is a loose, idle or disorderly person or vagrant who—

(¢) Not having any visible means of maintaining himself lives without
employment ; i

(6) Being able to work and thereby or by other means to maintain himself
and family wilfully refuses or neglects to do so;

(¢) Openly exposes or exhibits in any street, road, highway or public place
any indecent exhibition. (Amended).

(d) Without a certificate signed, within six months, by a priest, clergyman
or minister of the Gospel, or two justices of the peace, residing in the muniei-
pality where the]alms are being asked, that he or she is a deserving object of
charity, wanders about and begs, or goes -about from door to door, or places
himself or herself in any street, highway, passage or public place to beg or
raceive alms;

(¢) Loiters on any street, road, highway or public place, and obstructs
passengers by standing across the footpath, or by using insulting language, or
in any other way ;

(/) Causes a disturbance in or near any street, road, highway or public
place, by screaming, swearing or singing, or by being drunk, or by impeding
or incommoding peaceable passengers ;

(#) By discharging firearms, or by riotous or disorderly conduct in any
street or highway, wantonly disturbs the peace and quiet of the inmates of any
dwelling-house near such street or highway;

(k) Tears down or defaces signs, breaks windows, or doors or door plates,
or the walls of houses, roads or gardens, or destroys fences;

(!) Being a common prostitute or night walker, wanders in the flelds,
public streets or highways, lanes or places of public meeting or gathering of
people, and does not give a satisfactory account of herself ;

(J) Is a keeper or inmate of a disorderly house, bawdy-house or house of
ill-fame, or house for the resort of prostitutes ;

(k) Is in the habit of frequenting such houses and does not give a satis-
factory account of himself or herself : or

(1) Having no peaceable profession or calling to maintain himself*by, for
the most part supports himself by gaming or crime, or by the avails.ofprosti-
tution. R.S.C. c. 157, ». 8.

208, Every loose, idle or disorderly person or vagrant is liable, on sum-
mary conviction before two justices of the peace, to a fine not exceeding fifty
dollars or to imprisonment, with or without hard labour, for any term not
exceeding six months, or to both. R. S. C.ec. 157, s. 8.
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The following section of e. 157, R. S. C. is unrepealed
by section 983 and appendix, though repealed by schedule 2.

(4) If provision is made therefor by the laws of the province in which the
conviction takes place, any such loose, idle or disorderly person may, instead
of being committed to the common gaol or other public prison, be committed
to any house of industry or correction, alms house, work house or reformatory
prison.

A conviction under 32 & 33 V. ¢. 28, (D.) for that V. L.
on was a common prostitute, wandeung in the
public streets of the city of Ottawa, and not giving a satis-
factory account of herself contrary to this statute : Held,
bad, for not shewing sufficiently that she was asked, before
or at the time of being taken, to give an account of herself
and did not do 3o satisfactorily : R. v.Levecque,30 U.C. Q. B.
509. See R. v. Arscott, 9 O. R. 541, and Arscott & Lilly,
11 0. R. 153; R. v. Remon, 16 O. R. 560. There may be a
joint convietion against husband and wife for keeping a
house of ill-fame : R.v. Warren, 16 O. R. 590 ; R. v. Williams,
1 Salk. 383.

Held, that under the Vagrant Act 1t is not sufficient to
allege that the accused was drunk on a publie street, with-
out alleging further that he caused a disturbance in such
street by being drunk : Bz parte Despatie, 9 L. N. 387.

It is unlawful for men to bathe, without any screen or
covering, so near to a public footway frequented by females
that exposure of their persons must necessarily occur, and
they who so bathe are liable to an indictment for indecency :
R. v. Reed, 12 Cox, 1.

To keep a booth on a race course for the purpose of an
indecent exhibition is a crime : R.v. Saunders, 13 Cox, 116.

A conviction under 32 & 33 V.c. 28, for keeping a house
of ill-fame, imposed payment of a fine and costs to be col-
lected by distress, and in default of distress ordered impri-
sonment. Held, good : R. v. Walker, 7 O. R. 186.

The charge again a prisoner, who was brought up on
a writ of habeas corpus, was  for keeping a bawdy house
for the resort of prostitutes in the City of Winnipeg.”
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« Keeping a bawdy house ” is, in itself, a substantial offence ;
s0 is “ keeping a house for the resort of prostitutes.” Held,
nevertheless, that there was but one offence charged and
that the commitment was good : R. v. Mackenzie, 2 Man.
L. R. 168.

See R. v. Rice, 10 Cox, 155, L. R. 1 C. C. R. 21, Warb.
Lead. Cas. 101; R. v. Bassett, 10 Ont. P. R. 386; Pointon v.
Hill, 12 Q. B. D. 306: R. v. Daly, 24 L. C. J. 157; R. v.
Newton 11 Ont. P. R. 101 ; R. v. Organ, 11 Ont P. B 497,
Smith v. R, M. L. R. 4 Q. B 325.

See s. 576, p. 644, post, as to search warrant.
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TITLE V.

OFFENCES AGAINST THE PERSON AND REPUTA-
TION.

PART XVI.

DUTIES TENDING TO THE PRESERVATION OF LIFE.

DuTiES— DEFINITION.

209. Every one who has charge of any other person unable, by reason
either of detention, age, sickness, insanity or any other cause to withdraw him-
self from such charge, and unable to provide himself with the necessaries of life,
is, whether such charge is undertaken by him under any contract, or is imposed
upon him by law, or by reason of his unlawful act, under a legal duty to supply
that person with the necessaries of life, and is criminally responsible for
omitting, without lawful excuse, to perform such duty if the death of such
person is caused, or if his life is endangered, or his health has bLeen or is
likely to be permanently injured, by such omission.

See section 215, post: R. v. Friend, R. & R. QO; R. v.
Shepherd, L. & C. 147; R. v. Smith, L. & C. 607; R. v.
Marriott, 8 C. & P. 425; R. v. Ryland, L. R. 1 C. C. R.
99: R. v. Morby; Warb. Lead. Cas. 115.

DUTY OF PARENT OR GUARDIAN, ETC.

PuNisuMENT, ETC.

210. Every one who as parent, guardian, or head of a fwnily is under a
legal duty to provide necessaries for any child under the age of sixteen ycars is
criminally responsible for omitting, without lawful excuse, to do so while such
child remains « member of his or her howusehold, whether such child is helpless or
aat, if the death of such child is caused, orif his life is endangered or his health
isoris likely to be permanently injured, by such omission,

2. Every one who is under a legal duty to provide necessaries for his wife,
is criminally responsible for omitting, without lawful excuse, so to do, if the
death of his wife is caused, or if her life is endangered, or her health is or is
likely to be permanently injured by such omission.

See section 215, post.

211, Every one who, as master or misiress, has contracted to provide
necessary food, clothing or lodging for any servant or apprentice wizder the age
of sixteen. years is under a legal duty to provide the same, and is criminally
responsible for omitting, without lawful excuse, to perform such duty, if the
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death of such servant or apprentice is caused, or if his life is endangered, or
his health has been or is likely to be permanently injured by such omission.

See section 215, post.,

282. Everyone who undertakes (except in case of necessity) to administer
surgical or medical treatment, or to do any other lawful act the doing of which
is or may be dangerous to life, is under a legal duty to have and to use reason-
able knowledge, skill and care in doing any such act, and is criminally
responsible for omitting, without lawful excuse, to discharge that duty if death
is caused by such omission.

213. Every one who has in his charge or under his control anything
whatever, whether animate or inanimate, or who erects, makes or maintaing
anything whatever which, in the absence of precaution or care, may endanger
human life, is under a legal duty to take reasonable precautions against, and
use reasonable care to avoid, such danger, and is criminally responsible for the
consequences of omitting, without lawful excuse, to perform such duty,

O>nssioNs DaxGgeErous To LiFe.

214. Every one who undertakes to do any act, the omission to do which
is or may be dangerous to life, is under alegal duty to do that act, and is
criminally responsible for the consequences of omitting, without lawful excuse,
to perform that duty.

PUNISHMENT. .

213. Every one is guilty of an indictable offence and liable to three
years’ imprisonment who, being bound to perform any duty specified in sections
two hundred and nine, two hundred and ten and.two hundred and eleven
without lawful excuse neglects or refuses to do so, unless the offence amounts
to culpable homicide. (Amendment of 1893).

R.S.C. ¢. 162, 5. 19,24-25V, ¢. 100, s. 26 and 31-32 V.
c.122,5.37, (Imp.). See Williams v. E. L. Co,, 3 East, 192;
R. v. Nicholls, 13 Cox, 75; R. v. Pelham, 8 Q. B. 959.

Fine in addition to or in lieu of punishment, section 958

Sections 210 & 211, which replace section 19 of
chapter 162, R. S. C, introduce changes in this part of the
statutory law.

1. In section 210 the words or “head of a family” are
added to the words “parent or guardian.” 2. The word
“necessaries” in section 210, relating to parent and child
and husband -and wife, is substituted to the words “ neces-
sary food, clothing or lodging,” whilst the words “ necessary
food, clothing or lodging” are retained in section 211,
relating to master and servant or apprentice. 3. The
words “while such child remains a member of his or her
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household, whether such child is helpless or not,” in section
210, are new. 4. In both sections the words “under the
age of sixteen years” are mew. 5. In section 211 the
words “has contracted to provide” are substituted to the
words “being legally liable.”

These three clauses, 209, 210 & 211, are taken, word
for word, from the draft of the Iniperial Code, with the
exception of sub-section 2 of section 210, which is an
addition. The Commissioners say in their report, as to
these elauses :(—

« We believe that this part of the draft code will be found to
state in a clear and compendious form the unwritten law upon
the subject to which it relates. Section 161, (211 ante) is o
re-enactment of 24-25 V. c¢. 100, s. 26, which was itself a
re-enactment of 14-15 V. ¢. 11. That statute was passed in the
excitement consequent on the case of R. v. Sloane, Annual
Register, vol. 92, p. 144, and was framed so as to embrac: all
cases where there was a contract to supply a servant of whatever
age with food, clothing and lodging. It has been thought better
to limit it to servants and apprentices under the age of sixteen,
but it is right to point out that it is not the existing law.
Section 160, (210 -ante) puts the head of the family under the
same criminal responsibility towards members of his household
under the age of sixteen as a master is to a servant of the same
age.”

The difference in these two sections, 210 and 211,
between necessaries and necessary food, clothing or
lodging, is a right one. A parent is obliged to supply his.
child, or a husband his wife, with all the necessaries of life,
which would include medical attendance (209 & 210:
combined) (see R. v. Downes, 1 Q. B. D. 25), whilst a master-
is only -obliged to provide his servant or apprentice with
the necessary food, clothing or lodging which he has.
contracted to so provide.

The - only -change.of importance in the two sections is
contained in the words “under sixteen years of age,” which

require no explanation. The provision of the repealed
Crov, Taw—10
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section 19 of 'vchapter 162, R. S. C,, as to any bodily harm
by a master to his apprentice or servant, now forms g

separate section, section 217, post.
Indictment under sections 209-215 against a gaoler Jfor
not p"rovi.d.@'ng a prisoner with the necessaries of life.

that A B.at . . . . on
and on divers other days before and after, was the keeper
of the common gaol for the District of . . . then and

there situate, and as such had charge of all the prisoners
therein confined ; and was under a legal duty tp provide all
saild prisoners with the necessaries of life; that one C. D,
was then and there a prisoner detained in the said gaol and
as such under the charge of the said A. B.; that the said
C. D. was, by reason of his said detention, unable to with-
draw himself from such charge and unable to provide
himself with the necessaries of life ; that the said A. B. was
then and there under a legal duty to provide the said C. D,
with the necessaries of life, but that.the said A. B. not re-
garding his duty on that behalf, theh and there unlawfully
id refuse, omit and neglect, without lawful excuse, to pro-

~vide the said C. D. with the necessaries of life, by means
whereof the life of the said C. D. was and is endangered
and his health was and is permanently injured (or 4s likely
to be permanently injured.)

Indictment under sections 210-215, against a fdtheo-,for
w0t providing mecessaries to his child— . . . . that
A. B., the father of one C. D,,at . . . . . on

and on divers other days, after and bef01e that

day, unlawfully did refuse, neglect and omit, without law-
ful excuse, to provide for and find the said C. D., his child,
with sufficient food, clothing and lodging, and other neces-
saries of life, the said C. D. being then and there a member
of the household of his father, the said A. B., and being,
thenand there, under the age of sixteen years, and :the said
A. B. being then and theré by law in duty bound to pro-
..vide_food, clothing and. other necessaries. of life for the said.
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C. D, his child as aforesaid, by means of which refusal,
neglect and omission, the life of the said C. D. was and is
endangered, and the health of the said C. D. was and is (or
18 likely to be) permanently injured.

Indictment under sections 210-215 against @ husband
for not providing mecessaries for his wife . . . . that on
....at.... and on diversother days before and after,
A. B. the husband of one C. D., being then and there under
a legal duty to provide necessary food, clothing, lodging,
and all other necessaries for the said C. D,, his wife, unlaw-
fully did refuse, neglect and omit without lawful excuse to
provide for her the necessary food, clothing, lodging and
other necessaries, so that the life of the said C. D. was and is
thereby endangered, and her health was and is permanently
injured (or s likely to be permanently injured). ,

Indictinent under sections 211-215 against ¢ master
for mot providing an apprentice with wecessary food.—
, That J.S.on . . . . then beingthe master
of J. N. his apprentice, the said J. N. being then under the
age of 16 years, and the said J. S. having before the said
day contracted to provide for the said J. N. as his appren-
tice as aforesaid, necessary food (clothing or lodging)
unlawfully and without lawful excuse, did refuse, omit and
neglect to provide the same, so that the life of the said
J.N. was and is thereby endangered, (or the health of the
stid J. N. has been or 1s Likely to be permanently injured).
(Add counts varying the statement of the injuries sus-
tained).

Prove the apprenticeship, if it was by deed by produc-
tion and proof of the execution of the deed, or in case it be
in the possession of the defendant, and there be no cotinter-
part, by secondary evidence of its contents, after due notice
given to the defendant, to produce it. In England, it 4s
said in Archbold that the legal liability of the defendant to
provide his apprentice with necessary food, clothing or lodg-
ing will be inferred, even if it be not expressly stipulated
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for, from the apprenticeship itself, but in Canada, upon an
indictment under section 211, it must be proved that the
defendant had contracted to provide for it, either by parol
or in writing. Prove the wilful refusal or neglect of the
defendant to provide the apprentice with necessary food,
etc.,-as stated in the indictment, and that by such neglect
the prosecutor’s life was in danger, or his health was or is
likely to be permanently injured.

An indictment alleged in the first count that the
prisoner unlawfully and wilfully neglected and refused to
provide sufficient food for her infant child five years old,
she being able and having the means to do so. The
second count charged that the prisoner unlawfully and
wilfully neglected and refused to provide her infant child
with necessary food, but. there was no allegation that she
had the ability or means to do so. The jury returned a
verdict of guilty, on the ground that if the prisoner had
applied to the guardians for relief she would have had it,
Held, that neither count was proved, as it was not enough
that the prisoner could have obtained the food on applica-
tion to the guardians, and that it is doubtful whether the
second count is good in law: R. v. Rugg, 12 Cox, 16.

It is to be remarked that the indictment in that case
was under the common law, as, in England, the statute
24 & 25 V. ¢ 100 applies only to masters and servants.
The bill as introduced in the House of Lords extended its
provisions to husband and pments but the Commons
restricted it to masters: Greaves, Cons. Acts, 56. By the
common law an indictment lies for all misdemeanours of a
public nature. Thus it lies for a breach of duty whichis
‘not a mere private injury but an outrage upon the morl
duties of society; as for the neglect to provide sufficient
food or other necessaries for an infant of tender yeas
unable to provide for and take care of itself, for whom the
defendant is obliged by duty to provide, so as thereby to
injure its health.
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But the parent must have a present means or ability to
support the child; the possibility of obtaining such relief
is not sufficient; and, by the neglect of such duty, the child
must have suffered a serious injury. An opportunity of
applying to a relieving officer of the union from which the
mother would have received adequate relief on application
is not a sufficient proof in England of her having present
means : R.v. Chandler, Dears. 453; R.v. Hogan, 2 Den. 277 ;
R.v. Phillpot, Dears. 179. But these and similar cases are
no authorities under our present statute in Canada.

In an indictment under s. 19, ¢. 162, R. S. C,, it was not
necessary to allege that the defendant had the means and
was able to provide the food or clothing nor that his
neglect to do so endangers the life or affects the health of
his wife: R. v. Smith, 2 L N. 223; R. v." Scott,
98 L. C. J. 264 ; but now, in an indictment under section
210, it is necessary to allege that the refusal, omission and
neglect was without lawful excuse and that by such refusal,
omission, and neglect to provide the food, etc., necessary
to his wife, her life has been and is endangered, or her
health permanently injured, or likely to be permanently
injured: see R. v. Maher, 7 L. N. 82; R. v. Nasmith, 42
U.C. Q B. 242.

Held, Armour, J., dissenting, that the evidence of a wife
is inadmissible on the prosecution of her husband for
refusal to support her, under 32-33 V. c. 20, s.'25; R. v.
Bissell, 1 O. R. 514.

As to sections 213 & 214, which are common law rules,
see annotation under section 220, post, and R. v. Salmon,
Warb. Lead. Cas. 113, and cases there cited.

Apaxpoxing Ineayts, Etc., Ete.
216. Every one is guilty of an indictable offence and liable to three years’
imprisonment who unlawfully abandons or exposes any child under the age of
two years, whereby its life is endangered, or its health is permanently injured,

2. The words *“abandon " and ‘‘ expose " include a wilful omission to take
charye of the civild on the part of a person leyally bound to do 30, and any mode of
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déaling with it calculated to leave it exposed to risk without protection. R. 8. C.
¢ 162, 5.20. 24-25V. c. 100, s. 27 (Imp.).

Fine, section 958.
The repealed section had the words “or is likely to be
permanently injured,” and did not have sub-section 2.

Greaves’ Note.—This clause is new. It is intended to
provide for cases where children are abandoned or exposed
under such circumstances that their lives or health may be,
or are likely to be, endangered: see R. v. Hogan, 2 Den.
277; R.v. Cooper, 1 Den. 459, 2 C. & K. 876; R. v. Phill-
pot, Dears. 179; R. v. Gray, Dears. & B. 803, which show
the necessity for this enactment.

Indictment— . . . . unlawfully did abandon and
expose a certain child called J. N, then being under the
age of two years, whereby the life of the said child wag
endangered (or whereby the health of such child was and
s permanently tnjured).

In order to sustain this indictment it is only necessary
to prove that the deféndant wilfully abandoned or exposed
the child mentioned in the indictment, that the child was
then under two years of age, and that its life was thereby
endangered, or its health has been and is permanently
injured

A. and B. were indicted for that they “ did abandon and
expose a child then being under the age of two years,
whereby the life of the child was endangered.” A, the
mother of a child five weeks old, and B. put the child into
a hamper, wrapped up in a shawl,and packed with shavings
and cotton wool, and A., with the connivance of B, took
the hamper to M., about four or five miles off, to the booking
office of the railway station there. She there paid for the
carriage of the hamper, and told the clerk to be very careful
of it, and to send it to G. by the next train, which would
leave M. in ten minutes from that time. She said nothing
as to the contents of the hamper, which was addressed,
“Mr. Carr’s, Northoutgate, Gisbro, with care, to be deliv-
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ered immediately,” at which address the father of the child
(a bastard) was then living. The hamper was carried: by
the ordinary passenger train, and delivered at its address
the same evening. The child died three weeks afterwards,
from causes not attributable to the conduct of the prisoners.
On proof of these facts, it was objected for the prisoners
that there was no evidence that the life of the child was
endangered, and that there was no abandonment and no
exposure of the child within the meaning of the statute.
The objections were overruled and the prisoners found
guilty. Held, that the conviction should be affirmed: R.v.
Falkingham, 11 Cox, 475, Warb. Lead. Cas. 93.

A mother of a child under two years of age brought it
and left it outside the father’s house (she not living with
her husband, the father of it). He was inside the house,
and she called out, ¢ Bill, here’s your child; I can't keep it.
I am gone.” The father some time afterwards came out,
stepped over the child and went away. About an hour
and a half afterwards, his attention was again called to the
child still lying in the road. His answer was, “It must,
bide there for what he knew, and then the mother ought.
to be taken up for the murder of it.” Later on, the child
was found by the police in the road, cold and stiff; but, by
eare, it was restored to animation. Held, on a case reserved,
that, though the father had not had the custody of the
child, yet, as he was by law bound to provide for it, his
allowing it to remain where he did was an.abandonment
and exposure of the child by him, whereby its life was
endangered, within the statute : R. v. White, 12 Cox, 83.

AssatrLT BY MAasTERS oN SERvaNTS, Etc., ETC.

217. Every one is guiltyof an indictable offence and liable to three years’
imprisonment who, being legally liable a¢ master or mistress to provide for any
apprentice or servant, unlawfully does, or causes to be done, any bodily harm
to any such apprentice or servant so that the life of such apprentice or
servant is endangered-fr the health of such apprentice or servant has been, or
is likely to be, permanently injured. R. S. C. c. 62, 8. 19.

Chapter 62, R. S. C. cited under this section is “ An
Act respecting Copyright.”
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~ Fine, section 958. Verdict of common assault may be
given; R. v. Bissonette, Ramsay’s App. Cas. 190. See
annotation under sections 211, 215.

Indictment.—. . . . that A.B.on ... .~then being the
master of one J. N., his apprentice, and then being legally
iable to provide for the said J. N. as his apprentice as
‘aforesaid, unlawfully in and upon the said J. N. did make
an assault, and him the said J. N. did then beat, wound
and ill-treat, and thereby then did do, cause and occasion
bodily harm to the said J. N. his apprentice as aforesaid,
whereby the life of the said J. N. was endangered and
his health has been and is permanently injured (o s likely
to be permanently injured.)
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HOMICIDE.

TupERIAL CoMMISSIONERS' REPORT.

“ The common law definition of murder is ¢ unlawfully kill-
ing-with malice aforethought.” Manslaughter may in effect be
defined as ‘* unlawfully killing without malice aforethought."
The objection to these definitions is that the expression ¢ malice
aforethought,” is misleading. This expression, taken in =
popular sense, would be understood to mean, that in order that
homicide may be murder, the act must be premeditated to a
greaier or less extent, the jury having in each case to determine :
whether such a degree of premeditation existed as deserved the
pame.’

“ Tlns definition, if so understood, would be obviously too
narrow, as without what would commonly be called premedita-
tion, homieide might be committed which would involve public
danger and moral guilt in the highest possible degree.”

« Of course, it can be pointed out that every intentional act
may be said to be done aforethought, for the intention must pre-
cede the action. But even with this explanation, the expression is
calculated to mislead any one but a trained lawyer. The inac-
euracy of the definition is still more apparent when we find it
laid down that a person may be guilty of murder who had no
mtention to kill or injure the deceased, or any other person, but
only to commit some other felony, and the injury to the indivi-
dual was a pure accident.”

¢« This conclusion was arrived at by means of the doctrine of
constructive or implied malice. In this case, as in the case of
other legal fictions, it is difficult to say how far the doctrine
extended.”

**We do not propose on the present occasion to enter upon a
discussion of this subject. It was garefully considered before a
committee of the House of Commons, sitting on a bill for the
definition of homicide, introduced by the late Mr. Russell
Gurney, in 1874. It was also considered by the commission on
capital punishment, which reported in 1866.”
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¢ Each of these bodies reported that the present condition of
the law was unsatisfactory, though neither arrived at & definition
which was considered satisfactory.”

“The present law may, we think, be stated with sufficient
exactness for our present purpose, somewhat as follows:—
Murder is culpable homicide by any act done with malice afore-
thought. Malice aforethought is a common name for all the
following states of mind:—(«) An intent preceding the act to
kill or to do serious bodily injury to the person killed or to any
other person; (b) knowledge thatthe act done is likely to pro-
duce such consequences, whether coupled with an intention to
produce them or not; () an intent to commit any felony; (d) an
intent to resist an officer of justice in the execution of his duty.
“Whether (c) is too broadly stated or not is a question open to
doubt, but Sir Michael Foster, perhaps the highest authority on
the subject, says (p. 258) ¢ A. shooteth at the poultry of B., and
by accident killeth a man. If his intention was to steal the
poultry, which must be collected from circumstances, it will be
-murder by reason of that felonious intent; but if it was done
wantonly and without that intention, it will be barely man-
sla,ughter T .

It seems to us that the law upon this subject ought to be
freed from the element of fiction introduced into it by the ex-
pression of ‘ malice aforethought,’ although the principle that
murder may under certain circumstances be committed in the
absence of an actual intention to cause death, ought to be main-
tained. Ifa person intends to kill, and ddes kill another, or if,
without absolutely intending to kill, he voluntarily inflicts any
bodily injury known to be likely to -cause death, being reckless
whether death ensues or not, he ought, Tn our opinion, to be
considered a murderer if death ensues.”

¢« For practical purposes we can make no distinction between
a man who shoots another through the head, expressly meaning
to kiil him, a man who strikes another a violent blow witha
sword, careless whether he dies of it or not, and a man who, in-
tending for some object of his own to stop the passage of a rail-
way train, contrives an explosion of dynamite or gunpowder
under the engine, hoping indeed that death may not be caused,
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but determined’ to effect his purpose whether it is so caused or
not.” :
« Thig is the general object kept in view, both in the Draft
Code and in the Bill, but there is some difference in the extent
to which they go. There is no difference as to the cases in
which the death of the person killed or of some other person is
intended. The Bill included in the definition of murder, all
cases in which the offender intended to cause, or knew that he
probably would cause ¢ grievous bodily harm’ to any person.
The Draft Code would include all such cases, substituting the
expression * bodily injury known to the offender to be likely to
cause death ’ for ¢ grievous bodily harm,’ which, to some éxtent,
narrows the definition given in the Bill. On the other hand, the
Draft Code (section 175) includes all cases in which death is
caused by the infliction of a ¢ grievous bodily injury,’ for the
purpose of facilitating the commission of certain leinous
offences. All these cases would fall within the definition of
murder given in the:Bill, according to which it is murder to
kill by the intentional infliction of grievous bodily harm, irre-
spectively of the purpose for which it is used. Lastly, section
175 in sub-sections (J) & (c) provides that killing by the admin-
istration of stupefying things, or by wilfully stopping the breath,
. for the purpose in either case of committing any of the specified
offences, shall be murder, whether the offender knows or not
that death is likely to ensue. Acecording to the provisions of the
Bill these cases would amount to murder only if the offender
knew their danger. The difference between the Draft Code
~and the Bill upon the whole comes to this: A., in order to facili-
tate“robbery, pushes something into B.’s mouth to stop his
breath and thus to prevent .him from erying out; the death of
B., resalts. This is murder according to the Draft Code. Ac-
cording to the Bill, it is murder if A. knew that such an act
would probably cause death ; manslaughterif he did not. A few
" yearsago a case occurred in the Western Circuit, which illus-
trates the principle on which this portion of the Draft Code is
framed better than any hypothetical case. An innocent girl, on
her way to church, had to pass over astile into a narrow, wooded
lane, and then go out of it by a stile on the otherside. A ruftian
who knew this lay in wait for her, muffled her head in a shawl
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to stifle her cries, and proceeded to drag her down the lane
towards a wood. She died before she reached it. He was exe-
cuted for the murder. It is plain he did not mean to kill her,
indeed his object was frustrated in consequence of her not reach-
ing the wood alive, and he probably was not aware that stifling
her breath for so short a time was dangerous to life; but as the
law at the time was, and now is, the death having been ocea-
sioned by violence used to facilitate the commission of a fupe, the
offence was murder. And we believe there are few who would
not think the law defective if such an offencé was not murder.”

¢t Again, A. stabs B. in the leg, not intending to kill him ;

. B. dies. According to the Bill, this would be murder if the j Jurv
thought the act showed an intent to do grievous bodlly harm, or
if, without such intent, it was done with knowledge that it would
probably cause death or grievous bodily harm. According to
the Draft Code it would be murder if the jury thought the act
was meant to cause B. an injury known to A. to be likely to
cause death, he being reckless whether it caused death or nat.
It will thus be seen that the Bill and the Draft Code approach
each other very closely.”

¢ There is no substantial difference between the provisions
of the Draft Code and the Bill dealing with provocation, though
the language and arrangement differ. Iach introduces an
alteration of considerable importance into the common law. By
the existing law, the infliction of a blow, or the sight by the hus-
band of adultery committed with his wife, may amount to provo-
cation which would reduce murder to manslaughter. It is pos..
sible that some other insufferable outrages might be held to have
the same effect. - There is no definite authoritative rule on the
subject, but the authorities for saying that words can never
amount to a provocation are weighty. We are of opinion that
cases may be imagined where language would give a provocation
greater than any ordinary ‘blow. The question whether any
particular act falls or not within this line appears to us to be
pre- emmently a matter of degree for the consideration of the

jury.” .
The law takes no cognizance of homicide unless death
result from bodily injury, occasioned by some act or
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unlawful omission, as contra-distinguished - from death
‘occasioned by any influence on the mind, or by any disease
arising from such influence: see s. 228 post. The terms
“unlawful omission” comprehend every -case where
any one, being under any legal obligation to supply food,
clothing or other aid or support, or to do any other act, or
make any other provision for the sustentation of life, or
prevention of injury to life, is guilty of any breach of duty :
s. 209, ante. It is essential to homicide of which the law
takes cognizance that the party die of the injury done
within one year and a day thereafter: s. 222, post. In
the computation’ of the year and the day from the time of
the injury, the whole of the day on which the act was done,
or of any day on which the cause of i anury was continuing,
is to be reckoned the first. A child in the womb.is not a
subject of homicide in respect of any injury inflicted in the
womb, unless it afterwards be born alive; it is otherwise if
"a child die within-a_year and a day- after birth of any
bodily injury inflicted upon such child whilst it was yet in
the womb: 4 Cr. L. Com. Rep. 2 XXXIL, 8th of March,
1839. 3. 219, post.

If a man have a disease which in all likelihood would
terminate his life in a short time, and another give him a
wound or hurt which hastens hls death, it is murder or
other species of homicide as the case may be: s. 224,
post. And it has been ruled that though the stroke given

is not in itself so mortal but that with good care it might
be eured, yet if the party die of this wound within a year
and a day, it is murder or other species of homicide as the
case may be. And when a wound, not in itself mortal, for
want of proper applications or from neglect turns to a
gangrene or a fever, and that gangrene or fever i§ the.
umnedmte cause of the death of the party wounded, the
party by w hom the wound is given is guilty of murder or
manslaughter, according to the circumstances; s. 225,
post.  For though the fever or gangrene, and not the
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wound, be-the immediate cause of death, yet the wound
being the cause of the gangrene or fever is the immediate
cause of the death, causa causati. So if one gives wounds
to another, who neglects the cure of them or is disorderly,
and doth not keep that rule which a person wounded
should do, yet if he die it is murder or manslaughter,
according to the circumstances; because if the wounds had
not been the man had not died; and therefore neglect or
disorder in the person who received the wounds shall not
excuse the person who gave them: 1 Russ. 700.

So if a man be wounded, and'the wound become fatal
from the refusal of the party to submit to a surgical
operation: R.v. Holland, 2 M. & Rob. 351; R. v. Pym, |
Cox, 339; R. v. Mclntyre, 2 Cox, 379; R. v. Martin, j
C. & P. 128; R. v. Webb, 1 M. & Rob. 405. But it is
otherwise if death results not from the injury done, but
from unskilful treatment, or other cause subsequent to the
injury : 4th Rep. Cr. L. Com., p. XXXII;, 8th of Mare,
1839. 8. 226, post.

Murder is the killing any person under the king’s
peace, with malice prepense or aforethought, either express
or implied by law. Of this description the malice prepense,
malitic precogitata, is the chief characteristic, the grand
criterion by which murder is to be dlstmvulshed from any
other species of homicide, and it will thelefoxe be necessary
to inquire concerning the cases in which such malice has
been held to exist. It should, however, be observed that
when the law makes use of the term malice «forethought
as descriptive of the crime of murder, it is not to be
understood merely in the sense of a principle of malevo-
lence to particulars, but as meaning that the act has been
attended with such ecircumstances as are the ordinary
symptoms of a wicked, depraved, and malignant spirit; a
heart regardless of social duty, and deliberately bent upon
mischief. And in general any formed design of doing mis-
chief may be called malice. And, therefore, not such killing
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only as proceeds from premeditated hatred or revenge
against the person killed, but also, in many other cases,
such Kkilling as is accompanied with circumstances that
show the heart to be perversely wicked is adjudged to be
of malice prepense, and consequently murder: 1 Russ.
667.

Malice may be either express or tmplied by law. Ex-
press malice is, when one person kills another with a sedate,
deliberate mind and formed design; such formed design
being evidenced by external circumstances discovering the
inward intention; as lying in wait, antecedent menaces,
former grudges, and concerted schemes to do the party
some bodily harm. And malice is implied by law from any
deliberate cruel act committed by one person against an-
other, however sudden ; thus, where a man kills another
suddenly without any, or without a considerable provoea-
tion, the law implies malice ; for no person, unless of an
abandoned heart, would be guilty of such an act upon a
slight or no apparent cause. So if a man wilfully poisons
another; in such a deliberate act the law presumes malice,
though no particular enmity be proved. And where one is
killed in consequence of such a wilful act as shows the per-
son by whom it is committed to be an enemy to all man-
kind, the law will infer a general malice from such depraved
inclination to mischief. And it should be observed as a
general rule, that all homicide is presumed to be malicious,
and of course amounting to murder, until the contrary
appears from circumstances of alleviation, excuse or justi-
fication ; and that it is incumbent upon the prisoner to make
out such circumstances to the satisfaction of the court and
jury, unless they arise out of the evidence produced against
. It should also be remarked that, where the defenece
rests upon some violent provocation, it will not avail, how-
ever grievous such provocation may have been, if it appears
that there was an interval of reflection, or a reasonable
time for the blood to have cooled before the deadly purpose
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was effected. And provocation will be no answer to proof
of express malice; so that, if, upon a provocation received,
one party deliberately and advisedly denounce vengeance
against the other, as by declaring that ke will have his blood,
or the like, and afterwards carry his design into execution,
he will'be guilty of murder; although the death happened
so recently after the provocation as that the law might,
apart from such evidence of express malice, have imputed
the act to unadvised passion. But where fresh provocation,
intervenes between preconceived malice and the death, it
ought clearly to appear that the killing was upon the ante-
cedent malice; for if there be an old quarrel between A,
and B. and they are reconciled again, and then upon & new
and sudden falling out A. kills B, this is not murder. It
is not to be presumed that the parties fought upon the old
grudge unless it appear from the whole circumstances of
the fact; but if upon the circumstances it should appear
that the reconciliation was but pretended or counterfei
and that the hurt done was upon the score of the old malice.
then such killing will be murder: 1 Russ. 667.

If a man, after receiving a blow, feigns a reconciliation,
and, after the lapse of a few minutes, invites a renewal of
the aggression, with intent to use a deadly weapon, and on
such renewal uses such weapon with deadly effect, there
is evidence of implied malice to sustain the charge of
murder. But if, after such rec?nciliati(’)n, the aggressor
renews the contest, or attempts to do so, and the other
having a deadly weapon about him, on such sudden re-
newal of the provocation, uses it without previous intent
to do so, there is evidence which may reduce the erime to
manslaughter: R. v. Selten, 11 Cox, 674. Mr Justice
Hannen in his charge to the jury in that case said: “Now,
murder is killing with malice aforethought ; but though
the malice may be harboured for a long time for the grati-
fication of a cherished revenge, it may, on the other hand,
be generated in ‘a man’s mind according to the character of
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that mind, in a short space of time, and therefore it
becomes the duty of the jury in each case to distinguish
whether such motive had arisen in the mind of the prisoner,
and whether it was for the gratification of such malice he
committed the fatal act. But the. law, having regard to
the infirmity of man’s nature, admits evidence of such
provocation as is calculated to throw a man’s mind off its
balance, so as to show that he committed the act while
under the influence of temporary excitement; and thus to
negative the malice which is of the essence of the erime of
murder. It must not be a light provocation, it must be a
grave provocation ; and undoubtedly a blow is regarded by
‘the law as such a grave provocation; and supposing a.
deadly stroke inflicted promptly upon such provocation, a.
jury would be justified in regarding the crime as reduced
to manslaughter. But if such a period of time has elapsec[
as would be suflicient to enable the mind to recover its
balance, and it appears that the fatal blow has been struck
in the pursuit of revenge, then the crime will be murder
Verdict of manslaughter: see s. 229, post.

In a case of death by stabbing, if the juryis of oplmon
that the wound was inflicted by the prisoner while smart-
ing under a provocation so recent and so strong that he
may be considered as not being at the momentthe master
of his own understanding, the offence will be manslaughter;
but if there has been, after provocation, sufficient time for
the blood to cool, for reason to resume its seat, before the
mortal wound was given, the offence will amount to.
murder; and if the prisoner dlsplays thought, contrivance-
and design in the mode of possessing himself of the weapon,,
and in again repldacing it immediately after the blow was:
struck, such exercise of contrivance and design denotes:
rather the presence of judgment and reason than of violent.
and ungovernable passion: R. v. Hayward, 6 C. & P. 157.

Where a man finds another in the act of adultery with
his wife, and kills him or her in the first transport of
Cria. Law—11



162 HOMICIDE.

passion, he is only guilty of manslaughter and that in the
lowest degree; for the provocation is grievous, such as the
law reasonably concludes cannot be borne in the first
transport of passion ; and the court in such cases will not
inflict a severe punishment: 1 Russ. 786 ; see s. 229, post.

But in the case of the most grievous provoeation to
which a man can be exposed, that of finding another in the
act of adultery with his wife, though it would be but
manslaughter if he should kill the adulterer in the firsg
transport of passion, yet if he kill him deliberately, and
upon revenge, after the fact, and sufficient cooling time, it
would undoubtedly be murder. For let it be observed
that in all possible cases deliberate homicide upon a\prin-
ciple of revenge is murder. No man under the protection
of the law is to be the avenger of hisown wrongs. If they
are of a nature for which the laws of society will give him
an adequate remedy, thither he ought to resort; but he
they of what nature soever, he ought to bear his lot with
patience, and remember that vengeance belongeth only to
the Most High: Fost. 296.

So, in the case of a father seeing a person in the act of
committing an unnatural offence with his son and killing
him instantly, this would be manslaughter, but if he only
hears of it, and goes in search of the person, and meeting
him strikes him with a stick, and afterwards stabs him with
a knife, and kills him, in point of law it will be murder:
R. v. Fisher, 8 C. & P. 182, Warb. Lead. Cas. 112.

If a blow without provocation is wilfully inflicted, the
law infers that it was done with malice aforethought, and
if death ensues the offender is guilty of murder, although
the blow may have been given in a moment of passion: R.
v. Noon, 6 Cox, 137. :

Even blows previously received will not extenuate
homicide upon deliberate malice and revenge, especially
where it is to be collected from the circumstances that the
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provocation was sought for the purpose of colouring the
revenge : R. v. Mason, 1 East, P. C. 239.

In R. v. Welsh, 11 Cox, 336,‘Kea.ting, J., in summing
up the case to the jury, said: “The prisoner is indicted for
that he killed the deceased feloniously and with malice
aforethought, that is to say, intentionally, without such
provocation as would have excused, or such cause as might
have justified, the act. Malice aforethought means intention
to kill. Whenever one person kills another ‘intentionally
he does it with malice aforethought; in point of law the
intention signifies the malice. It is for him to show that it
was not so by showing sufficient provocation, which only
reduces the crime to manslaughter, because it tends to:
negative the malice. But when that provocation ‘does not
appear the malice aforethought implied in the intention
remains. By the law of England, therefore, all intentional
homicide is prima facie murder. It rests with the party
chai‘ged with and proved to have committed it to show,
either by evidence adduced for the purpose, or upon the
facts as they appear, that the homicide took place under
such eircumstances as to reduce the crime from murder to
manslaughter. Homicide which would be prima foacie
murder may be committed under such circumstances of
provocation as to make it manslaughter, and show that it
was not committed with malice aforethought.  The question
therefore is, first, whether there is evidence of any such
provocation as could reduce the crime from murder to man-
slaughter; and if there be any such evidence, then it is for
the jury, whether it was such that they can attribute. the
act to the violence of passion naturally arising therefrom
and likely to be aroused thereby in the breast of a reason-
able man. The law, therefore, is not, as was represented
by the prisoner’s counsel, that if a man commits the crime
under the influence of passion it is mere manslaughter.
The law is, that there must exist such an amount of provo-
cation as would be excited by the circumstances in the mind
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of a reasonable man, and so as to lead the jury to ascribe
the act to the influence of that passion. When the law
says that it allows for the infirmity of human nature, it
does not say that if a man without sufficient provocation
gives way to angry passion, and does not use his reason to
control it,—the law does not say that an act of homicide
intentionally committed under the influence of that Ppassion
is excused, or reduced to manslaughter. The law contem-
plates the case of a reasonable man, and requires that the
provocation shall be such as that such a man might,
naturally be induced, in the anger of the moment, to com-
mit the act. Now, I am bound to say that I am unable to
discover in the evidence in this case any provocation which
would suffice, or approach to such as would suffice, to reduce
the erime to manslaughter. It has been laid down that
mere words or gestures will not be sufficient to reduce the
offence, and at all events the law is clear that the provoca-
tion must be serious. I have already said that I can
discover no proof of such provocation in the evidence. It
you can discover it you can give effect to it, but you are
bound not to do so unless satisfied that it was serious.
What I am bound to tell you is that, in law, it is necessary
that there should have been serious provocation in order
to reduce the erime to manslaughter, as for instance a blow,
and a severe blow, something which might naturally cause
an ordinavy and reasonably minded man to lose his self-
control and commit such an act.” Verdict: Guilty of murder.
So also if a man be greatly provoked, as by pulling his
nose or other great indignity, and immediately kills the
aggressor, though he is not excusable se defendendo, since
there is no absolute necessity for doing it to preserve him-
sélf, yet neither is it murder for there is no previous malice;
but it is manslaughter. Butin this and every other case of
homicide upon provocation,.if there be a sufficient cooling
time for passion to subside and reason to interpose, and the
person so provoked afterwards kill the other, this is delib-
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erate revenge and not heat of blood, and accordingly
amounts to murder: 4 Blacks. 191. 8. 229, post.

A packer found a boy stealing .wood in his master’s
_ground ; he bound him to his horse’s tail and beat him ; the
horse took fright and ran away, and dragged the boy on
the ground so that he died. This was holden to be murder;
for it was a deliberate act and savoured of cruelty: Fost:
292.

At page 632 of Archbold is cited R. v. Rowley ; a boy
after fighting with another ran home bleeding to his father;
the father immediately took a staff, ran three-quarters of a
mile, and beat the other boy who died of this blow. And
this was holden to be manslaughter only. But Mr. Justice
Foster, 294, says that he always thought Rowley’s case a
very extraordinary one.

Though the general rule of law is that provocation by
words will not reduce the crime of murder to that of man-
slaughter, special circumstances attending such a provoca-
tion might be held to take the case out of the generalrule;
5. 229, post, has “any insult.” InR.v. Rothwell, 12 Cox, 147,
Blackburn, J., in summing up,said : “ A person who inflicts
a dahgerous wound, that is to say a wound of such a nature
as he must know to be dangerous, and death ensues, is
guilty of murder, but there may be such heat of blood and
provocation as to reduce the crime to manslaughter. A blow
issucha provocation aswill reduce the crime of murder tothat
of manslaughter. Where, however, there are no blows, there
must be a provocation equal to blows; it must be at least
as great as blows. For instance a man who discovers his
wife in adultery, and thereupon kills the adulterer, is only
cuilty of manslaughter. As a general rule of law no pro-
vocation of words will reduce the erime of murder to that
of manslaughter ; but under special circumstances there
may be such provocation of words as will have that effect ;
for instance, if a husband, suddenly hearing from his wife
that she had committed adultery, and he having no idea of
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suzh a thing before, were thereupon to kill his wife it
might be manslaughter. Now, in this case, words spoken
by the deceased just previous to the blows inflicted by the
prisoner were these: ‘Aye; but I'll take no more for thee, for
I will have no more children of thee ; I have done it once,
and I'll do it again,’ meaning adultery. Now, what you
will have to consider is, would these words, which were
spoken just previous to the blows, amount to such a provo-
cation as would in an ordinary man, not in a man of vio-
lent or passionate disposition, provoke him in such a way
as to justify him in striking her as the prisonerdid.” Ver-
dict of manslaughter.

In Sherwood’s Case, 1 C. & K. 556, Pollock, C. B, in
summing up said ; “It is true that no provocation by words
only will reduce the crime of murder to that of man-
slaughter ; but it is equally true that every provocation by
blows will not have this effect, particularly when, as in this
case, the prisoner appearsto have resented the blow by usin ga
weapon calculated to cause death. Still, however, if there
be a provocation by blows, which would not of itself render
the killing manslaughter, but it be accompanied by such
provocation by means of words and gestures as would be
calculated to produce a degree of exasperation equal to
that which would be produced by a violent blow, I am not
prepared to say that the law will not regard these circum-
stances as reducing the crime to that of manslaughter only.”

When A. finding a trespasser upon his land, in the first
transport of his passion beat him and unluckily killed him,
and it was holden to be manslaughter, it must be understood
that he beat the trespagser, not with a mischievous inten-
tion, but merely to chastise him, and to deter him from a
future commission of such a trespass. For if A. had
knocked his brains out with a bill or hedge stake, or had
killed him by an outrageous beating with an ordinary
cudgel, beyond the bounds of a sudden resentment, it
would have been murder; these circumstances being some
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of the genuine symptoms of the mala mens, the heart bent
upon mischief, which enter info the true notion of malice
in the legal sense of the word. Moir having been greatly
annoyed by persons trespassing upon his farm, repeatedly
gave notice that he would shoot any one who did so, and at
length discharged a pistol at a person who was trespassing,
and wounded him in the thigh, which led to erysipelas, and
the man died. Moir was convmted of murder and executed :
1 Russ. 718; s. 227, post. See Imp. Comm. note on that case
under s. 53, ante.

Malice in its legal sense denotes a wrongful act done
intentionally, without just cause or excuse. "Per Little-
dale, J., in McPherson v. Daniels, 10 B. & C. 272; and
Cresswell, J., in R. v. Noon, 6 Cox; 187 :—

« We must settle what is meant by the term malice. The
legal import of this term differs from its acceptation in common
conversation. It is not, as in ordinary speech, only an expres-
sion of hatred and ill-will to an individual, but means any
wicked or mischievous intention of the mind.

¢« Thus, in the crime of m_urder which is always stated in the
indictment to be committed with malice aforethought, it is
neither necessary in support of such indictment to show that the
prisoner had any enmity to the deceased, nor would proof of
absence of ill-will furnish the accused with any defence, when it
is proved that the act of killing was intentional and dono
without any justifiable cause.” [{eurBest;. J’.,; in R. v. Harvey,
2 B. & C. 268. )

The nature of implied malice is illustrated by the
maxim “ Culpa lata dolo wquiparatur.”

Malice aforethought, which makes a felonious killin:s
wurder, may be practically defined to be not actual malic:
or actual aforethought, or any other, particular actual state
of the mind, but any such combination of wrongful deed
and mental culpability as judicial usage has determined to
he sufficient to render that murder which else would be
‘only manslaughter. One proposition is plain: that an
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actual intent to take life is not a necessary ingredient in
murder, any more than it is in manslaughter. Where the
prisoner fired a loaded pistol at & person on horseback, and
the ball took effect on another, whose death it caused, the
«offence was held to be murder; though the motive for
firing it was not to kill the man, but only to frighten his
holse and cause the horse to throw him: 2 Bishop, Cr. L.
075, 676,682 ; s. 227, post.

In Grey’s case the defendant, a blacksmith, had broken,
with a rod of iron, the skull of his servant, whom he did ‘
not mean to kill, and this was held to be murder; for,
says the report, if a father, master, or school-master will
correct his child, servantor scholar, he must do it with
such things as are ﬁt for correction, and not with such
instrainents as may p1 obably kill them: Kel. 99.

A person driving a cart or other carriage happeneth to
kill. If he saw or had timely notiee of the mischief likely
10 ensue, and yet drove on, it will be murder; for it was
wilfully and deliberately done. If he might have seen
the danger, but did not look before him, it will be' uwian-
slaughter for want of due circumspection. But if the
accident happened in such a manner that no want of due
care could be imputed to the drviver it will be accidental
(leath, and the driver will be excused : Fost. 263.

Further, if there be an evil intent, though that intent
extendeth not to death, it is murder. " Thus if a man,
knowing that many people are in the street, throw a stone
over a wall, intending only to frighten them or to give
them a listle hurt, and thereupon one is killed, this is mur-
der: for he had an ill intent, though that intent extendeth
not ta death, and though he knew not the party slain:
3 Inst. 57; s. 227, post.

Although the malice in murder is what iscalled “mualice
aforethought” yet there is no particular period of time
during which it is necessary it should have existed, or the:
prisoner should have contemplated the homicide. If for
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example, the intent to kill or to do other great-bodily harm
is executed the instant it springs into the mind, the offence
is as’ truly murder as if it had dwelt there for a- longer
period : 2 Blshop, Cr. L. 677.

Where a pelson ﬁxes at another a fire- -arm, knowing it
to be loaded, and thereupon intending either ¢o kill or to do
grievous bodily harm, if death ensues the erime is murder;
and,if in such case, the person who fires the weapon, though
he does not know that it is loaded, has taken no care to
ascertain, it is manslaughter: R. v. Campbell, 11 Cox, 323.

If an action, unlawful in itself, be done deliberately,
and with intention of mischief or great bodily harm to
particular individuals, or of mischief indiscriminately fall
it where it may, and death ensue against or beside the ori®
ginal intention of the party, it will be murder: 1 Russ.
1?9 If a man deliberately shoot at A. and miss him, but
kill B, this is murder: 1 Hale, 438. So where A. gave a
poisoned apple to his wife, intending to poison her, and the
wife, ignorant of the matter; gave.it to a child who took it
and died, this was held murder in A., though he, being
present at the time, endeavoured to dissuade his wife from
giving the apple to the child : Hale, loc. cit. ; s. 227, post.

So if a person give medicine to a woman to procure an
abortion, by which the woman is killed, the act was held
cearly to be murder, for, though the death of the woman
was 1ot intended, the act is of a nature deliberate and ma-
licious, and necessarily attended with great danger to the
pelson on whom it was practised : 1 East, P. C. 230, 254

227, plst. -

Whenever one does an act with the design of commit-
ting any felony, though not « felony Jchcwus to human
lye, yet, if the life of another is accidentally taken, his
offence is wurder.  So if & 1man set fire to a house, where-
by a person in it is burned to death, he is guilty of murder,
even if he had no idea that any one was or was likely to
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be there: 1 Russ. 741, and Greaves note to it. That is not
law now; see ss. 227, 228, post.

In R. v. Lee, 4 F. & F. 63, Pollock, C.B,, told the Jury
“that if two or more persons go out to commit a felony
with intent that personal violence shall be used in its com-
mittal, and such violence is used and causes death, then they
are all guilty of murder, even although death was not in-
‘tended.” That is now limited to the offences mentioned in
s-8. 2, s. 228, post. '

Where two persons go out with the common object of
robbing a third person, and one of. them, in pursuit of that
common object, does an act which causes the death of that
third fjerson under such ecircumstances as to be murder in
him who does the act, it is murder in the other also R. v,
Jackson, 7 Cox, 357. .

If a man intends to maim and causes death, and it can
be made out most distinctly that he did not mean to kill
yet if he does acts and uses means for the purpose of
accomplishing that limited object, and they are calculated
to produce death, and death ensues, by the law of Eug-
land that is murder, although the man did not mean to
kill. It is not necessary to prove an intention to kill; it
is only necessary to prove an intention to inflict an injury
that might be dangerous to life, and that it resulted i
death. A party may be convicted upon an indictment for
murder by evidence that would have no tendency to prove
that there was any intent to kill, nay, By evidence that
might clearly show that he meant to stop short of death,
and even take some means to prevent death; but if that
illegal act of his produces death that is murder: R v
Salvi, 10 Cox, note b., £81; s. 227, post. A

“ A common and plain rule on this subject,” says Bishop
2 Cr. L. 694, “is that, whenever one does an act with the
design of committing any felony, though not a felony du-
gerous to human life, yet, if the life of another is accident-
ally taken, his offence is murder.” Or in the language of
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Baron Bramwell, in R. v. Horsey, 3 F. & F. 287 ; “ the law
Jail down was that where a prisoner, in the course of com-
mitting a felony, caused the death of a human being, that
was murder, even though he did not intend it ;” see Greaves'
note, 1 Russ. 742, & s. 228, 8-s. 2, post.

And if the act committed or attempted is only a mis-
demeanour, yet the *“accidental” causing of death, in
consequénce of this aet, is murder, if the misdemeanour is
one endangering human life : Bishop, 2 Cr. L. 691.

1f a large stone be thrown at one with a deliberate in-
tention to hurt, though not to kill him, and, by accident,
it kill him, or any other, this is murder: 1 Hale, 440, 1
Russ. 742. Also, where the intent is to do some great
bodily harm to another, and death ensues, it will be mur-
der: as if A. intend only to beat B. in anger, or from pre-
conceived malice, and happen to kill him, it will be no ex-
cuse that he did not intend all the mischief that followed™
for what he did was malum in se, and he must be answer-
able for all its consequences : he beat B. with an intention
of doing him some bodily harm, and is therefors answerable
for all the harm he did. In Foster, 261, it is said : “ If an
action unlawful in itself be.done deliberately and with
intention of mischief” or great bodily harm to.particulars,
or of mischief indiseriminately fall it where it may, and
death ensue agatnst or bexide the original intention of the
purty, it will be murder. But if such mischievous interi-
tion doth not appear, which is matter of fact and to be
cllected from circumstances, and the act was done heed-
lessly and incautiously, it will be manslaughter, not
accidental death, because the act upon which death ensued
was unlaw ful.”

Extreme necessity of hunger does not justify homicide :
R v. Dudley, 15 Cox, 624, 14 Q. B. D. 273.

If two. persons enter into an agreement to commit
suiei-le together, and the means employed kill one of them
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only, the survivor is guilty of murder: R. v. Jessop, 16 Cox
204; s. 237, post. ’

The circumstance of a person having acted under am
irresistible influence to the commission of homicide is no
defence, if at the time he committed the act he knew he
was doing what was wrong: R.v. Haynes, 1 F. & F. 666 ;
see s. 11 ante.

On an indictment for murder, it being proved that the
prisoner, a soldier, shot his officer through the head, the
only evidence for the defence being that the act was sudden,
without apparent motive, and that he had been addieted to
drink, and liad been suffering under depression; Held, that
“this was not enough to raise the defence of insanity; that
the sole question was whether the prisoner fired the gun
intending to kill; and that his expressions soon after the
act were evidence of this, and that alleged inadequacy of
motive was immaterial, the question being, not motive, hut
intent: R. v. Dixon, 11 Cox, 341.

Killing a man who was out at night dressed in- white as
a ghost, for the purpose of frightening the neighbourhood, is
murder; it is no excuse that he could not otherwise be
taken: 1 Russ. 749.

Forcing a person to do an act which is likely to produce
and does produce death is murder; so, if the deceased threw
himself out of a window, or in a river, to avoid the violence
of the prisoner: 1 Russ. 676; R. v. Pitts, Car. & M. 254;
R. v. Halliday, 6 Times L. R. 109; s. 220, post.

If two persons fight, and one overpowers the other and
knocks him down, and puts & rope round his neek, and
strangles him, this will be murder: R. v. Shaw, 6 C. & P.
372, !
If a person being in possession of a deadly weapon
ehters into a contest with another, intending at the timeto
avail himself of it, and in the course of the contest actually
‘u's.és it, and kills the other, it will be murder: but if he did
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not intend to use it when he began the contest, but used it
in the heat of passion, in consequence of an attack made
upon him, it will be manslaughter. If he uses it to protect
his own life or to protect himself from such serious bodily
harm as would give him a reasonable apprehension that his
life was in immediate danger, having no other means of
defence, and no means of escape, and retreating as far as he
can, it will be justifiable homicide: R. v. Smith, 8 C. & P.
160.

A person cannot be indicted for murder in procuring
another to be executed, by falsely charging him with a.
erime of whlch he was innecent: R. v. Macdaniel, 1 Leach,
44; see now s. 221.

Child murder.—To justify a conviction on an indict-
ment charging a woman with the wilful murder of a child
of which she was delivered, and which was born alive, the
jury must be satisfied affirmatively that the whole body
was Lrought alive into the world ; and it is not sufficient.
that the child has breathed in the progress of the birth: R.
v. Poulton, 5 C. & P. 329; R. v. Enoch, 5 ¢, & P. 539. If a
child has been wholly produced from the body of its mother,
and she wilfully and of malice aforethought strangles it

while it is alive, and has an 1ndependent circulation, this is.
murder, although the child is still attached to its mother by
the umbilical c01d R. v. Trilloe, 2 Moo. 260. A prisoner
~was charged with the murder of her new-born child by
cutting off its head: Held, that, in order to justify a convie-
tion for nurder, the jury must be satisfied that the entire
child was actually born into the world in a living state;
and that the fact of its having breathed is not a decisive
proof that it was born alive, as it may have breathed and
vet died before birth: R. v. Sellis, 7 C. & P. SaO R. v
Handley, 13 Cox, 79 ;5. 219, post.. i

An infant in its mothel s womb is not considered as a
person who can be killed within the deseription &f murder
or manslaughter. The rule is thus: it must be born, every
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part of it must have come from the mother, before the
killing of it will constitute a felonious homicide: R. v.
Wright, 9 C. & P. 754; R. v. Brain, 6 C. & P. 349; 1 Russ.
670; 2 Bishop, Cr. L. 632. Giving a child, whilst in the
act of being born, a mortal wound in the head as soon as
the head appears, and before the child has breathed, will, if
the child is afterwards born alive and dies thereof, and there
is malice, be murder; but if there is not malice, man-
slaughter: R.v. Senior, 1 Moo. 346; 1 Lewin, 183; s. 219,

post

Murder by y poisoning.—Of all the forms of death by
which human nature may be overcome, the most detest-
able is that of poison: because it can, of all others, be the
least prevented either by manhood or forethought : 3 Inst.
48. He that wilfully gives poison to another, that hath
provoked him or not, is guilty of wilful wurder; the
reason is because it is an act of deliberation odious in law,
and presumes malice: 1 Hale, 455. A prisoner was
indicted for the murder of her infant child by poison. She
purchased a bottle of laudanum, and directed the person
~ who had the care of the child to give it a teaspoonful every
night. That person did. not do so but put the bottle on
the mantel-piece, where another little child found it and
gave part of the contents to the prisoner’s child who soon
after died : held, that the administering of the laudanum
by the child was as much, in point of law, an administering
by the prisoner as if she herself had actually administered
it with her own hand: R. v. Michael, 2 Moo. 120. Ona
trial for murder by poisoning statements made by the
deceased in a conversation shortly before the time at which
the poison is supposed to have been administered, are
evidence to prove the state of his health at that time: R
v. Johnston, 2 C. & K. 854. On an indictment tor the
murder of A, evidence is not admissible that three others
in ‘the same family died of similar poison, and that the
prisoner was at all the deaths, and administered something
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to two of his patients: R. v. Winslow, 8 Cox, 897. On
an indictment against a woman for the murder of her
husband by arsenic, in September, evidence was tendered,
on behalf of the prosecution, of arsenic having been taken
by her two sons, one of whom died in December and the
other in March subsequently, and also by a third son, who
took arsenicin April following but did not die. Proof was
given of a similarity of symptoms in the four cases.
Evidence was also tendered that she lived in the same
house with her husband and sons, and that she prepared
their tea, cooked their vietuals, and distributed them to
the four parties: held, that this evidence was admissible
for the purpose of proving, first, that the deceased husband
actually died of arsenic; secondly, that his death was not
accidental; and that it was not inadmissible by reason of
its tendency to prove or create a suspicion of-a subsequent
felony : R. v. Geering, 18 L. J. M. C. 215. Upon the trial
of & husband and wife for the murder of the mother of the
former by administering arsenic to her, for the purpose of
rebutting the inference that the arsenic had been taken by
accident evidence was admitted that the male prisoner’s
first wife had been poxsoned nine months previously ; that
the woman who waited upon her, and oceasionally tasted
her food, shewed symptoms of having taken poison; that
the food was always prepared by the female prisoner; and
that the two prisoners, théonly other persons in the house,
were not affected with any symptoms of poison: R. v.
Garner, 4 F. & F. 346. l}nd Archibald, J., after consulting
Pollock, C.B, in R. v. Cotton, 12 Cox, 400, keld, that
where a prisoner was charged with the murder of her
child by poison, and the defence was that its death resulted
from an accidental taking of stich poison, evidenee to prove
that two other children of hers and a lodger in her house
had died previous to the present’charge after having been
attended by her was admissible: see R. v. Roden, 12
Cox, 630.
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MURDER BY KILLING OFFICERS OF JUSTICE.

Ministers of justice, as bailiffs, constables, watchmeﬁ,
ete. (either civil or eriminal justice), while in the execution
of their offices, are under the peculiar protection of the
law ; -a protection founded in wisdom and equity, and in
every principle of political justice, for without it the pub-
lic tranquility cannot possibly be maintained, or private
property secured. For these reasons the killing of officers
so employed has been deemed murder of malice prepense
as being an outrage wilfully committed in defiance of the
jus’cice of the kingdom. The law extends the same protec-
tion to any person acting in aid of an officer of justice,
whether specially called thereunto or not. And a public
officer is to be considered as acting strictly in discharge of
his duty, not only while executing the process intrusted to
him, but likewise while he is coming to perform, and
returning from the performance of his.duty : s. 228, post.

‘He is under the protection of the law eundo, morando
et redeundo. And, therefore, if coming to perform his office
he meets with great opposition and retires, and in the
retreat is killed, this will be murder. Upon the same prin-
ciples, if he meets with opposition by the way, and is
killed before he comes to the place (such opposition being
intended to prevent his performing his duty), this will also
be murder: Roscoe, 697 ; 1 Russ. 732.  But the defendant
must be proved to have known that the deceased was a
public officer, and in the legal discharge of his duty as
such; for if he had no knowledge of the officer’s authority-
or business the killing will be manslayghter only : s. 220,
s-s. 4, post. :

In order to render the killing of an officer of Justme
whether he is authorized in right of his office or by war-
rant, amount to murder; upon his interference with an
affray, it is necessary that he should have given some noti-
fication of his béing an officer, and of the intent with which
he interfered : R. v. Gordon, 1 East, P. C.315, 852: s. 32, ante
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Where a constable interferes in an affray to keep the
peace, and is killed, such of the persons.concerned in killing
him as knew him to be a constable are guilty of murder,
and such as did not know it of manslaughter only: 1 Hale,
446. But it hath been adjudged that if a justice of the
peace, constable or watchman, or even a private person, be
killed in endeavouring to part those whom he sees fighting,
the person by whom he is killed is guilty of murder; yet
it hath been resolved, that if the third person slain in such
a sudden. affray do not give notice for what purpose he
comes, by commanding the parties in the king’s name to
keep the peaee, or otherwise manifestly shewing his inten-
tion to be not to take part ifi the quarrel but to appease it,
he who kills him is guilty of manslaughter only, for he
might suspect that he came to side with his adversary:
but if the person interposing in such case be an officer
within his proper district,and known, or generally acknow-
ledged to bear the office he assumeth, the law will presume
that the party killing had due notice of his intent, especially
if it be in the day time: 1 Hawk. 101.

Killing an-officer will amount to murder, though he had
no warrant, and was not present when any fe]ony was
committed, and takes the party upon a charge only, and
thoigh such charge does not in terms specify all the par-
ticulars necessary to constitute the felony: R. v Ford,.
R & R.329; see Rafferty v. The People, 12 Cox, 617
R v. Carey, 14 Cox, 214.

Killing an officer who attempts to arrest a man will be
murder, though the officer had no warrant, and though the
man has done nothing for which heavas liable to be arrested,

the officer has a charge against him for felony, and the
man knows the mdnlduwl to be an officer, though the
officer does not notify to him that. he has such a charge :
R v. Woolmer, 1 Mao. 334 : s. 32, ante.

So, where a man seen attempting to commit a felony on

fresh pursuit kills his pursuer, it is as much murder as if
Crr Law=—12
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the party were killed while attempting to take the defend-
ant in the act, for any person, whether a peace officer op
not, has power to arrest a person attempting to commit or
actually committing a felony : R. v. Howarth, 1 Moo. 207.

If a person is playing music in a public thoroughfare,
and thereby collects together a crowd of people, a police-
man is justified in desiring him to go on, and in laying his
hand on him and slightly pushing him, if it is only done
to give effect to his remonstrance ; and if the person, on so
small a provocation, strikes the policeman with a dangerous
weapon and kills him, it will be murder, but otherwise if
the policeman gives him a blow and knocks him down: R,
v. Hagan, 8 C. & P. 167.

MURDER.—KILLING BY OFFICERS OF JUSTICE.

Where an officer of justice, in endeavouring to execute
his duty, kills a man, this is justifiable homicide, or man-
slaughter, or murder, according to circumstances. Whepe
an officer of justice is resisted in the legal execution of hig
duty he may repel force by force; and if, in doing so, he
kills the party resisting him, it is justifiable homicide : and
this in civil as well as in criminal cases: 1 Hale, 494 ; 2
Hale, 118. And the same as to persons acting in aid of
such officer. Thus if a peace officer have a legal warrant
against B.for felony,or if B.stand indicted forfelony,in these
cases if B. resist,and in the struggle be killed by the officer,or -
any person acting in aid of him, the killing is justif-
able: Fost. 318; s. 33, ef seq, ante. So, if a private
person attempt to arrest one who eommits a felony
in his presence or interferes to suppress an afliay,
and he resists, and kill the person vresisting, this
is also justifiable homicide: 1 Hale, 481, 484. Still
there “must be an apparent necessity for the killing:
for if the officer were to kill after the resisting had ceased,
or if there were no reasonable necessity for the violene
used upon the part of the officer, the killing would be man-
slaughter at thé least. Also, in order to justify an officer
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or private person in these cases, it is necessary that they
should, at the time, be in the act of legally executing a
duty imposed upon them by law, and under such circum-
stances that, if the officer or private person were killed, it
would have been murder; for if the circumstances of the
case were such that it would have been manslaughter only
to kill the officer or private person, it will be manslaughter
at least, in the officer or private person to kill the party
resisting : Fost. 318; 1 Hale, 490. If the prisoners in a
gaol, or going to a gaol, assault the gaoler or officer, and he,
in his defence, kill any of them, it is justifiable, for the
sake of preventing an escape: 1 Hale, 496 : ss. 35, 36, ante.

Where an officer or private person, having legal
authority to apprehend a inan, attempts to do so, and the
man, instead of resisting, flies, or resists and then flies, and
is killed by the officer or private person in the pursuit, if
the offence with which the man was charged were a
treason or a felony, or a dangerous wound given, and he
could not otherwise be apprehended, the homicide is justi-
fiable; but if charged with a breach of the peace or other
misdemeanour merely, or if the arrest were intended in a
civil suit, or if a press-gang kill a seaman or other person
fiving from them, the killing in these cases would be
murder, unless, indeed, the homicide were occasioned by
means not likely or intended to kill, such as tripping up
his heels, giving him a blow of an ordinary cudgel, or other
weapon not likely to kill, or the like; in which case the
homicide, at most, would be manslaughter only. In case of
a riot or rebellious assembly, the officers endeavouring to
disperse the mob are justifiable in killing any of them,
both at common law and by the Riot Aet, if the riot cannot
otherwise be suppressed: Archbold, 646; ss. 36, 40, 83, unte.

DUELLING.

Where words of reproach or other sudden provocations
have led to blows and mutual combat, and death has
ensued, the important inquiry will be, whether the occasion
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was altogether sudden and not the result of preconceived
anger or malice; for in no case will the killing, though in
mutual combat, admit of alleviation if the fighting were
upon malice. Thus a party killing another in a deliberate
duel is guilty of murder: 1 Russ. 727.

Where, upon a previous agreement, and after there has
been time for the blood to cool, two persons meet with
deadly weapons, and one of them is killed, the party who
occasions the death is guilty of murder, and the seconds
also are equally guilty; and with respeet to others shewn
to be present the questlon is: Did they give their aid and
assistance -by their countenance and encouragement of the
principals in the contest ? mere presence will not be suffi-
cient ; but if they sustain the principals either by advice
or assistance, or go to the ground for the purpose of
encouraging and forwarding the unlawful conflict, although
they do not say or do anything, yet, if they are present
assisting and encouraging by their presence at the moment
when the fatal shot is fired, they are, in faw, guilty of the
crime of murder: R.v. Young, 8 C. & P. 644.

Where two persons go out to fight a deliberate duel and
death ensues, all persons who are present, encouraging and
promoting that death, will be guilty of murder. And the
person who acted as the second of the deceased person in
such a duel may be convicted of murder, on an indictment
charging him with being pxesent aiding and abetting the
person by whose act the death of his principal was
occasioned: R. v. Cuddy, 1 C. & K. 210; s. 61, unte.
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MANSLAUGHTER.
{ Section 230, post.)
Indictment.— The jurors that A. B.
on ab in the county did unlawfully

kill and slay one :

It need not conclude contra formam statuti: R. v.
Chatburn, 1 Moo. 403. Nor is it necessary where the man-
slaughter arises from an act of omission, that such act of
omission should be stated in the indictment: R. v. Smith,
11 Cox, 210.

Manslaughter is prineipally distinguishable from mur-
der in this, that though the aet which occasions the death
is unlawful, or likely to be attended with bodily mischief,
yet the malice, either express or implied, which is the very
essence of murder is presumed to be wanting in man-
slaughter, the act being rather imputed to the infirmity of
human nature: Roscoe, 638; Fost. 290,

In this species of homicide malice, which is the main
ingredient and characteristic of murder, is considered to be
wanting; and though manslaughter is in its degree felonious,
yet it is imputed by the benignity of the law to human
infirmity ; to infirmity which, though in the eye of the law
criminal, is considered as incident to the frailty of the
human constitution. In order to make an abettor to a man-
slaughter a principal in the felony, he must be present
aiding and abetting the fact committed. It was formerly
considered that there could not be any accessories before
the fact in any case of manslaughter, because it was pre-
sumed to be altogether sudden, and without premeditation.
And it was laid down that if the indictment be for murder
against A. and that B. and C. were counselling and abetting
as accessories before only (and not as present aiding and
abetting, for such are principals), if A. be found guilty only
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of manslaughter, and acquitted of murder, the accessories
before will be thereby discharged. But the position ought
to be limited to these cases where the killing is sudden and
unpremeditated, fof there are cases of manslaughter where
there may be accessories. Thus a man may be such an
accessory by purchasing poison for a pregnant woman to
take in Qrder to procure abortion, .and which she takes and
thereby causes her death: R. v. Gaylor, Dears. & B. 288. If,
therefore, upon an indictment against the principal and an
accessory after the fact for murder the offence of the
principal be reduced to manslaughter, the accessory may
be convicted as accessory to the manslaughter: 1 Russ. 783,

Manslaughter is homicide not under the influence of
malice: R. v. Taylor, 2 Lewin, 215.

Theseveral instances of manslaughter may be considered
in the following order: 1. Cases of provocation. 2. Cases
of mutual ¢combat. 3. Cases of resistance to officers of
justice, to persons acting in their aid, and to private persons
lawfully interfering to apprehend felt/)ns, or to prevent a
breach of the peace. 4. Cases where the killing takesplace
in the prosecution of some criminal, unlawful or wanton
act. 5. Cases where the killing takes place in consequence
of some lawful act being criminally or improperly per-
formed, or of some act performed without lawful authority:
1 Russ. loc. cit.

CASES OF PROVOCATION.

Whenever death ensues from the sudden transport of
passion, or heat of blood upon a reasonable provoeation, and
without malice, it is considered as solely imputable to
human infirmity and the offence will be manslaughter. It
should be remembered that the person sheltering himself
under this plea of provocation must make out the circum-
stances of alleviation to the satisfaction of the courtand
Jjury unless they arise out of the evidence produced against
him, as the presumption of law deems all homicide to be
malicious until the contrary is proved. The most grievous
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words of reproach, contemptuous and insulting actions or
gestures, or trespasses against lands or goods, will not
free the party killing from the guilt of murder, if upon such.
provocation a deadly weapon was made use of, or an inten-
tion to kill, or to do some great bodily harm, was otherwise
manifested. But if no such weapon be used, or intention
manifested, and the party so provoked give the other a box
on the ear or strike with a stick or other weapon not likely
to kill, and kill him unluckily and against his intention, it
will be only manslaughter. Where an assault is made with
violence or circumstances of indignity upon a man’s person,
as by pulling him by the nose, and the party so assaulted
kilis the aggressor, the crime will bé reduced to manslaughter
in case it appears that the assault was resented immediately,
and the aggressor killed in the heat of blood, the furor
brevis occasioned by the provocation. So if A. be passing
along the street, and B. meeting him (there being con-
venient distance between A. and the wall) take the wall of
him and jostle him, and thereupon A. kill B., it is said that.
such jostling would amount to provocation which would
make the killing only manslaughter.

And again it appears to have been considered that where
A riding on the road B. whipped the horse of A. out of the
track, and then A. alighted and killed B. it was only man-
slaughter. But in the two last cases it should seem that
the tirst aggression must have been accompanied with cir-
cumstances of great violence orinsolence; for it isnot every
trivial provocation which, in point of law, amounts to an
assaulit, that will of course reduce the crime of the party
killing to manslaughter. Even a blow will not be consi-
dered as sufficient provocation to extenuate in cases where
the revenge is disproportioned to the injury, and outrageous
and barbarous in its nature: but where the blow which gave
the provocation has been so violent as reasonably to have
caused a sudden transport of passion and heat of blood, the
killing which ensued has been regarded as the consequence
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of human infirmity, and entitled to lelfn',i,(_zpt consideration:
1 Russ. 784. For cases on this defence of provocation: see
ante, pp. 159, el seq.

In R. v. Fisher, 8 C. & P. 182, 1 Russ. 725, it was ruled
that whether the blood has had time to cool or not is a
question for the court and not for the jury, but it is for the
jury to find what length of time elapsed between the pro-
vocation received, and the act done. But in R. v. Lynch,
5C. & P. 324; R.v. Hayward, 6 C. & P. 157; R. v. Eagle,
2 F. &. I 827 ; the question, whether or not the blow wag
struck before the blood had time to cool and in the heat of
passion, was left to the jury; and this seems now settled to
be the law on the question. The English commissiones,
4th Report, p. XXV, are also of opinion that “ the law may
pronounce whether any extenuating occasion of provoes-
tion existed, but it is for the jury to decide whether the

, offender acted solely on that provocation, or was guilty of
a malicious excess in respect of the instrument used or#he
manner of using it:” see s. 229, post.

Cuases of mutual combat—Where, upon words of re-
proach, or any other sudden provocation, the parties cone
to blows, and a combat ensues, no undue advantage being
sought or taken on either side, if death happen under such
cireumstances the offence of the party killing will amount
only to manslaughter. If A.has formed a deliberate design
to kill B. and after this they meet and have a quarrel and
many blows pass, and A. kills B,, this will be murder if the
jury is'of opinion that the death was in consequence of
previous malice, and not of the sudden provocation: R. v.
Kirkham, 8 C. & P.115. If, after an exchange of blows on
equal terms, one of the parties on a sudden and without
any such intention at the commencement of the affray
snatches up a deadly weapon and kills the other party
with it, such killing will only amount to manslaughter;
but it will amount to murder if he placed the weapon,
before they began to fight, so that he might use it during
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the affray : 1 Russ. 731; R.v. Kessal, 1 C. & P. 437; R. v.
Whiteley, 1 Lewin, 173.

Where there had been mutual blows, and then, upon one
of the parties being pushed down on the ground, the other
stamped upon his stomach and belly with great force, and
thereby killed him, it was considered only to be man-
slaughter: R. v. Ayes, R. & R. 166 ; sed quere.

If two persons be fighting, and another interfere with
intent to part them but do not signify such intent, and
he be killed by one of the combatants, this is but man-
slaughter.

A sparring match with gloves fairly conducted in a pri-
vate room is not unlawful, and therefore death caused by
an injury received during such a match does not amount to
manslaughter : R. v. Young, 10 Cox, 371.

Cuses of resistance to officers of justice, to persons
acting n their aid, and to private persons lawfully
inferfering to apprehend felons or to prevent a breuch
of the peace. See s. 229, s-s. 4. Attempting-illegally to
arrest a man is sufficient to reduce killing the person
making the attempt to manslaughter, though the arrest
was not actually made, and though the prisoner had armed
himself with a deadly weapon to resist such attempt, if
the prisoner was in such a situation that he could not
have escaped from the arrest; and it is not necessary that
he should have given warning to the person attempting to
arrest him before he struck the blow: R. v. Thompson, 1
Moo. 80 ; 5. 229, post.

If a constable takes a man without warrant upon a
eharge which gives him no authority to do so, and the pri-
soner runs away and is pursued by J. S, who was with the
constable at the time, and charged by him to assist, and
the' man kills J. S. to prevent his retaking him, it will not
be murder but manslaughter only ; because if the original
arrest was illegal the recaption would have been so like-
wise: R. v. Curvan. 1 Moo. 132, '
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Where a common soldier stabbed a sergeant in the same
regiment who had arrested him for some alleged misde-
meanour, held, that as the articles of war were not produced,
by which the arrest might have been justified, it was only
manslaughter as no futhority appeared for the arrest : R. v.
Withers, 1 East, P. C. 295.

A warrant leaving a blank for the christian name of the
person to be apprehended, and giving no reason for omit-
ting it but describing him only as the son of J. S, (it
appearing that J. S. had four sons, all living in his house),
and stating the charge to be for assaulting A. without par-
tieularizing the time, place or any other circumstances of
the assault, is too general and unspecific. A resistance to
an arrest thereon, and killing the person attempting to ex-
ecute it, will not be murder: R. v. Hood, 1 Moo. 281. 7%is

8 not now luw ; s. 229, post.

A constable having a warrant to apprehend A. gave it
to his son, who in attempting to arrest A. was stabbed by
him with a knife which A. happened to have in his hand
at the time, the constable then being in sight, but a quar-
ter of a mile off: keld, that this arrest was illegal, and
that if death had ensued this would have been manslaugh-
ter only unless it was shown that A. had prepared the
knife beforehand to resist the illegal violence: R. v,
Patience, 7 C. & P. 795.

In order to justify an arrest even by an officer, under a
warrant, for a mere misdemeanour, it is necessary that he
should have the warrant with him at the time. Therefore,
in a case where the officer, although he had seen the war-
rant, had it not with him at the time, and it did not appear
that the party knew of it: leld, that the arrest was not
lawful; and the person against whom the warrant was
issued resisting apprehension and killing the officer;Leld,
that it was mansladghter only : R. v. Chapman, 12 Cox, 4;
s. 32 ante.



GENERAL REMARKS. 187

“If a prisoner, having been lawfully apprehended by a
police constable on a criminal charge, uses violence to the
constable, or to' any one lawfully aiding or assisting him, which
causes death, and does so with intent to inflict grievous bodily
harm, hie is guilty of murder; and so if he does so only with
intent to escape. -But if, in the course of the struggle, he acei-
dentally causes an injury it would be manslaughter. Suppose
s constable, having a good and a bad warrant, arrest a man on
the bad warrant only which he allows the man to read who sees
it is void and resists his arrest on that ground, and the result is
the death of the officer ; if this had been the only authority the
officer had the offence would have been only manslaughter; is
the man guilty of murder by reason of the good warrant of which
he knew nothing ? It would seem that there are strong reasons
for saying that he would not be guilty of murder. The ground
on which the killing an officer is murder is that the killer is
wilfully setting the law at defiance, and killing an officer in the
esecution of his duty. The ground on which the killing of an
officer whilst executing an unlawful warrant is manslaughter is
that every man has a right to resist an unlawful arrest, and that
sich an arrest is a sufficient provocation to reduce the killing to
manslaughter. In the supposed case the killer would not be
setting the law at defiance, but would be resisting to what
appeared to him to be in unlawful arrest; and the actual provo-
cation would be just as great as if the bad warrant alone existed.
Itis of the essence of a warrant that ‘the party upon whom
itis executed should Anow whether he is bound to submit to the
arrest.”  (Per Coltman, J., in Hoye v. Bush, citing R. v. Weir,
1B.& C.288.) And where an arrest is made without a warrant
it is of the essence of the lawfulness of the arrest that the,party
arrested should have either express or implied notice of the cause
of the arrest. Now, where a constable in the supposed case
arrests on the void warrant, the party arrested has no express
notice of the good warrant for it is not shown, and no implied
wotice of it for everything done by the constable is referable to
the void warrant ; and, besides, the conduct of the constable is
wleulated to mislead, and it may well be that the party is inno-
ent, and knows nothing of the offence specified in the valid
warrant. Lastly, it must be remembered that in such a case the
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criminality of the act depends upon the intention of the party
arrested, and that intention cannot in any way be affected by
facts of which he is ignorant.”

«« On the other hand, it would seem to be clear that, where an
officer has two or more warrants one of which is bad, and he
shows all to the party to be arrested who kills the officer in
resisting the arrest, it would be murder, for he was bound to
yield obedience to the lawful authority.” By Greaves, in ﬁotes
on “arrest without warrant.”’—Cox ‘& -Saunder’s Crlm Law
Consol. Acts, p. Ixxvii.

Cases where the killing takes place in the*prosecutwn of
some criminal, unlawful or wanton act—Where from an
action unlawful in itself, done deliberately and with mis.
chievous intention, death ensues, though against or beside
the original intention of the party, it will be murder; and
if such deliberation and mischievous intention do not
appear, which is matter of fact and to be attested from
circumstances, and the act was done heedlessly and incau-
tiously, it will be manslaughter: R. v. Fenton, 1 Lewin,
179; R. v. Franklin, 15 Cox, 163; s. 227, post.

And if a person breaking an unruly horse ride him
amongst a crowd of people, and .death ensue from the
viciousness of the animal, and it appear clearly to have
been done heedlessly and incautiously only, and not with
the intent to do mischief, the crime will be manslaughter:
‘1 Russ. 849.

Where one, having had his pocket picked, seized the
offender, and being encouraged by a concourse of people
threw hin: into an adjoining pond by way of avenging the
theft by ducking him but without any intention of taking
away his life, this was held-to be manslaughter only R.v
Fray, 1 East, P. C. 236. ]

Causing the death of a child by glvmo it spirituous
liquors in a quantity quite unfit for its tender age amounts
to manslaughter : R. v. Martin, 8 C. & P. 211.

1f 2 man take a gun not knowing whether it is loaded
or unloaded and, using no means to ascertain;, fires it inthe
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direction of any other person and death ensues, this is
manslaughter : R. v. Campbell, 11 Cox, 828.

The prisoner was charged with manslaughter. ~The
evidence showed that the prisoner had struck the deceased
twice with a heavy stick, that he had afterwards left him
asleep by the side of a small fire in a country by-lane
during the whole of a frosty night in January, and the next
morning, finding him just alive, put him under some straw
in & barn where his body was found some months after.
The jury were directed that if the death of the deceased had
resulted from the beating or from the exposure during the
night in question, such exposure being the result of the
prisoner’s eriminal negligence, or from the prisoner leaving
the body under the straw ill but not dead, the prisoner was
guilty of manslaughter: verdict, manslaughter: R. v.
Martin, 11 Cox, 186; see R. v. Towers, 12 Cozx, 530, as to
causing death through frightening the deceased; and R. v.
Dugal, 4 Q. L. R. 350 ; s. 228, post.

Cases where the killing takes place in consequence of some
lowful act being criminally or improperly performed, or of
sume act performed without larwful authority—Where a felony
has been committed, or'a dangerous wound given, and the
party flies from justice, he may be killed in the pursuit if
he cannot otherwise be taken.  And the same rule holdsif
afelon, after arrest, break away as he is carried to gaol,
and his pursuers cannot retake without killing him. But
if he may be taken in any case without such severity, it is
at least manslaughter in him who kills him, and the jury

. ought to inquire-whether it were done of necessity or not:

8s. 38, 58, ante.

In making arrests in cases of misdemeanour and breach
of the peace (with the exception, -however, of some cases

' of flagrant misdemeanours), it is not lawful to kill the party
~accused if he fly from the arrest, though he cannot other-

wise be overtaken, and though there be a warrant toappre-
hend him, and generally speaking it will be murder; but
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under some circumstances it may amount only to man-
slaughter, if it appear that death was not intended: 1
Russ. 858. ‘ ‘

If an oﬁicer, whose duty it is to execute a sentence of
whipping upon a criminal, should be so barbarous as te
cause the party’s-death by excessive execution of the
sentence, he will at least be guilty of manslaughter:
Hawk. c. 29, 8. 5.

Killing by correction. —Moderate and reasona,ble cor-
rection may properly be given by parents, masters and
other persons, having authority in foro domestico, to those
who are under their care; but if the correction be immo-
derate or unreasonable, either in the measure of it or in
the instrument made use of for that purpose, it will be
either murder or manslaughter, according to the circum-
stances of the case: ss. 55, 58, ante. If it be done
with a dangerous weapon, likely to kill or maim, due regard
‘being always had to the age and strength of the party, it
will be murder; but if with a cudgel or other thing not
likely to kill, though improper for the purpose of correctlon
it will be manslaughter : 1 Russ. 861. »

A schoolmaster who, on the second day of a boy's
return to school, wrote to his parent, proposing to beat
him severely in order to subdue his alleged obstinacy, and
“and on receiving the father’s reply assenting thereto beat
the boy for two hours and a half secretly in the night, and
with & thick stick, until he died, is guilty of manslaughter
R. v. Hopley, 2 F. & F. 202.

. Where a person in loco parentis inflicts corporal punish-
ment on a child, and compels it to work for an unreasonable
number of hours and beyond its strength, and the child
dies, the death beipg of consumption but hastened by the
ill-treatment, it will not be murder but only manslaughter
in-the person mﬁnctmg the punishment, although it was
cruel and excessive, and accompanied by violent and
threatening language, if such person believed that the child
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was shamming illness,and was really able to do the quantity
of work Yequired : R. v. Cheeseman 7C. & P. 454

An infant, two years and a half old, is not capable of
appreciating correction ; a father therefore is not justified
in correcting it, and if the infant dies owing to such
correction the father is guilty of manslaughter: R. v.
Griffin, 11 Cox, 402.

Drath caused by negligence.—Where persons emploved
about such of their lawful occupation, from whence danger
may probably arise to others, neglect the ordinary pre-
cautions, it will be manslaughter at least, if death is caused
by such negligence: 1 Russ. 864 ; s. 213, ante.

That which constitutes murder when by design and of
malice prepense, constitutes manslaughter when arising
from culpable negligence. The deceased was with others
employed in walling the inside of a shaft. It was the duty
of the prisoner to place a stage over the mouth of the shaft,
and the death of deceased was occasioned by the negligent
omission on hig® part to perform such duty. He was con-
victed of manslaughter, and upon a case reserved the
conviction was affirmed : R. v. Hughes, 7 Cox, 801 ; ss. 212,
213, 214, ante.

The pnsoner, as the private servant of B., the owner of

a framway crossing a public road, was entrusted to watch
it. While he was absent from his duty an accident
-happened and C. was killed. The private Act of Parlia-
ment, authorizing the road, did not require B. to watch the
tramway : Held, that there was no duty between B. and the
public, and therefore that the prisoner was not gullty of
negllgence R. v. Smith, 11 Cox, 210.

Although it is manslaughter, where death was the result
of the joint negligence of the prisoner and others, yet it
must have been the direct result wholly or in part of the
prisoner’s negligence, and his neglect must have been
wholly or in part the proximate and efficient cause of the
death, and it is not so where the negligence of some other
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person has intervened between his act or omission and the
fatal result: R. v. Ledger, 2 F. & F. 857; R. v. Pocock,
17 Q. B. 84.

If a person is driving a cart at an unusually rapid rate,
and drives over another and kills him, he is guilty of man-
slaughter though he called to the deceased to get out of the
way,and he might have done so if ie had not been in a state
of intoxication : R. v. Walker, 1 C. & P. 820; s.-220, post,

And it is no defence to an indictment for manslaughter
where the death of the deceased is shown to have been
caused in part by the negligence of the prisoner, that the
‘deceased was also guilty of negligence, and so contributed
to his own death. Contributory negligence is not an
answer to a criminal charge: R. v. Swindall, 2 Cox, 141.

In summing up in that ¢ase, Pollock, C.B., said:

“The prisoners are charged with contributing to the
death of the deceased by their negligence and improper
conduct ; and, if they did so, it matters not whether the
deceased was deaf, or drunk, or negligent, or in part con.
tributed to his own death; for in this consists a great
distinction between civil and criminal proceedings. If
two coaches run against each other, and the drivers of both
are to blame, neither of them has any remedy for damages

against the other. But in the case of loss of life, the law
takes a totally different view; for there each party is
responsible for any blame that may ensue, however large
the share may be; and so highly does the law value human
life, that it admits of no justification wherever life has been
lost, and the carelessness and negligence of any one person
has contributed to the death of another person.”

In R. v. Dant, 10 Cox, 102, L. & C. 570, Blackburn, J,,
gaid: “I have never heard that upon an indictment for
manslaughter, the ‘accused is entitled to be acquitted
because the person who lost his life was in some way fo
blame.” And Erle, Channell, Mellor and Montague Smlth

JJ., concurred
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And in R. v. Hutchinson, 9 Cox, 555, Byles, J., in his
charge to the Grand Jury, said : *‘ If the man had not been
killed, and had brought an action for damages, or if his
wife and family had brought an action, if he had in any
degree contributed to the result an action could not be
maintained. Butin a criminal case it was different. The
Queen wasthe prosecutor and could be guilty of no negli-
gence; and if both the parties were;negligent the survivor
was guilty.” _ o

And the same learned Judge, in R. v. Kew, 12 Coz, 355,
gaid: It has been contended if there was contributory
negligence on the part of the deceased, then the defendante
are not liable. No doubt contributory negligence would
be an answer to an action.” But who is the plaintiff
here? The Queen, as representing the nation ; and if they
' were all negligent together I think their negligence would
be no defence.”

And Lush, J., in R. v. Jones, 11 Cox, 544, distinctly
said that contributory negligence on the part of the deceased
was no excuse in a criminal case.

In R.v. Birchall, 4 F. & F. 1087, Willes, J., however,.
held that where the deceased has contributed to his death:
by his own negligence, although there may have been:
negligence on the part of the prisoner, the latter cannot.
be convicted of manslaughter, observing that, until he saw
a decision to the contrary, he should hold that a man was
not criminally responsible for negligence for which he would

not.be responsible in an action. But that case hag not
heen followed.

If a man undertakes to drive another in a vehicle he is
bound to take proper care in regard to the safety of the
man under his charge ; and if by culpably negligent driving

he causes the death of the other he will be guilty of man-
slughter: R. v. Jones, 11 Cox, 544.

In order to convict the captain of a steamer of man-

daughter in causing a death by running down another
Crny. Law—13
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vessel, there must be some act of personal misconduct or
personal negligence shown on his part: R. v. Allen,
7 C. & P. 153; R. v. Green, 7 C. & P. 156; R. v. Taylor,
9C. & P. 672.

On an indictment against an engine driver and a fire-
man of a railway train for the manslaughter of persons
killed while travelling in a preceding train, by the prisoner’s
train running into it, it appeared that on the day in question
special instructions had been issued to them, which in
some respects differed from the general rules and regula-
lationg, and altered the signal for danger so as to make it
mean not ““stop” but ““proceed with caution;” that the
trains were started by the superior officers of the company
irregularly, at intervals of about five minutes; that the
preceding train had stopped for three minutes, without any
notice to the prisoners except the signal for caution; and
that their train was being driven at an excessive rate of
speed, and that then they did not slacken immediately on
perceiving the signal, but almost immediately, and that as
soon as they saw the preceding train they did their best
to stop but without effect: Held, first, that the special
rules, so far as they were not consistent with the general
rules, superseded them; secondly, that if the prisoners
honestly believed they were observing them, and they were
not obviously illegal, they were not eriminally responsible;
thirdly, that the fireman being bound to obey the directions
of the engine driver, and, so far as appeared, having done
50, there was no case against him: R. v. Trainer, 4 F. &
¥. 105.

Where a fatal railway accident had been caused by the
train running off the line, at a spot where rails had been
taken up without allowing sufficient time to replace them,
and also without giving sufficient, or at all events effective,
warning to the engine-driver; and it was the duty of the
foreman of plate layers to direct when the work should be
done: Held, that though he was under the general control
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of an inspector of the district, the inspector was not liable
but that the foreman was, assuming his negligence to have
been a material and a substantial cause of the accident,
even although there had also been negligence on the part of
the engine-driver in not keeping a sufficient lookout: R.v.
Benge, 4 F. & F. 504.

By medical practitioners and quacks.—If a person, bona
fide and honestly exercising his best skill to cure a patient,
performs an operation which causes the patient’s death, he
is not guilly of manslaughter, and it makes no difference
whether such person is a regular surgeon or not,nor whether
he has had a regular medical education or not: R. v. Van
Butchell, 8 C. & P. 629. A person in the habit of aeting
as a man midwife tearing away part of the prolapsed
uterus of one of his patients, supposing it to be part of the
placenta, by means of which the patient dies, is not indict-
able for manslaughter unless he is guilty of criminal
misconduct arising either from the grossest ignorance or
from the most eriminal inattention: R.v. Williamson, 8 C.
&P. 635. A person acting as a medical man, whether
licensed or unlicensed, is not criminally responsible for the
death of a patient occasioned by his treatment unless his
conduct is characterized either by gross ignorance of his
art, or by gross inattention to his patient’s safety: R. v.
§t. John Long, 4 C. & P. 398. Where a person undertak-
ing the cure of a disease (whether be has received a medical
education or not), is guilty of gross negligence in attending
‘his patient after he had applied a remedy, or of gross
rashness in the application of it, and death ensues in
consequence of either, he is liable to be convicted of man-
slaughter: R. v. St. John Long (2nd case), 4 C. & P. 423 ;
‘8. 212, ante.

Where a person grossly ignorant of medicine administers
a dangerous remedy to one labouring under a disease, proper
medical assistance being at the time procurable, and that
dangerous remedy causes death, the person so administer-
ing it is guilty of manslaughter : R. v. Webb, 2 Lewin, 196.
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In this case Lord Lyndhurst laid down the following
rule: “In these cases there is no difference between a
licensed physician or surgeon, and a person acting as
physician or surgeon without license. In either case, if
a party having a compétent degree of skill and knowledge
makes an accidental mistake in his treatment of a patient,
throngh which mistake death ensues, he is not thereby
guilty of manslaughter ; but if, where proper medical as-
sigtance can be had, a person totally ignorant of the science
of medicine takes on himself to administer a violent and
dangerous remedy to one labouring under disease,and death
ensues in consequence of that dangerous remedy having
been so administered, then he is guilty of manslaughter.”

If a medical man, though lawfully qualified to practice
as such, causes the death of a person by the grossly un-
skilful,or grossly incautious, use of a dangerous instrument,
he is guilty of manslaughter : R. v. Spilling, 2 M. & Rob.
107. Any person, whether a licensed medical practitioner
or not, who deals with the life or health of any of Her
Majesty’s subjects is bound to have competent skill, and is
bound to treat his or her patients with care, attention and
assiduity ; and if a patient dies for want of either the per-
son is guilty of manslaughter: R.v. Spiller, 5 C. & P. 333;
R. v. Simpson, 1 Lewin, 172; R. v. Ferguson, 1 Lewin,
181. In cases of this nature the question for the jury is
always, whether the prisoner caused the death by his crim-
inal inattention and carelessness: R. v. Crick, and R. v.
Crook, 1 F. & F. 519, 521 ; R. v. Macleod, 12 Cox, 534. On
an indictment for manslaughter by reason of gross ignor-
ance and negligence in surgical treatment, neither on one
side nor on the other can evidence be gone into of former
cases treated by the prisoner: R. v. Whitehead, 3 C. & K.
202.

A mistake on the part of a chemist in putting a poison-
ous liniment into a medicine bottle, instead of a liniment
bottle, in consequence of which the liniment was taken by
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his customer internally with fatal results, the mistake being
made under circumstances which rather threw the prisoner
off his guard, does not amount to such criminal negligence
as will warrant a convietion for manslaughter : R v. Noakes,
4 F. & F. 920. On an indictment for manslaughter
against a medical man by administering poison by mistake
“for some other drug it is not sufficient for the prosecution
merely to show that the prisoner who dispensed his own
drugs supplied a mixture which contained a large quantity
of poigon ; they are bound also to show that this happened
through the gross negligence of the prisoner : R. v. Spen-.
cer, 10 Cox, 525. A medical man who administered to his
-mother for some disease, prussic acid, of which she almost
immediately died, is not guilty of manslaughter, it not ap-
pearing distinctly what the quantity was which he admin-
istered, or what. quantity would be too great to be admin-
istered with safety to life: R.v. Bull, 2 F. & F. 201. If
an unskilled practitioner ventures to prescribe dangerous
medicines of the use of which he is ignorant, that is culp-
able rashness for which he will be held responsible : R. v.
Markuss, 4 F. & F. 856; R. v. Macleod, 12 Cox, 534.

The prisoner was indicted for the manslaughter of an
infant child ; the prisoner, who practiced midwifery, was
called in to attend a woman who was taken in labour, and
when the head of the child became visible the prisouer,
being grossly ignorant of the art which he professed, and
unable to deliver the woman with safety to herself and the
child, as might have been done by a person of ordinary
gkill, broke and compressed the skull of the infant, and
thereby occasioned its death immediately after it wae born;
the prisoner was found guilty ; it was submitted that the
child being en ventre de sa mére when the wound was given
the prisoner could not be guilty of manslaughter ; but,
upon a case reserved, the judges were unanimously of
-opinion that the conviction was nght R. v. Senior, 1 Moo.
846 ; 8. 219, post.
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NEGLECT OF NATURAL DUTIES.
£ See Section 215, ante.

Lastly, there are certain natural and moral duties
towards others which, if & person neglect without malicious
intention, and death ensue, he will be guilty of manslaughter.
Of this nature is the duty of a parent to supply a child with
proper food. 'When & child is very young and not weaned
the mother is criminally responsible if the death arose
from her not suckling it when she was capable of doing so:
R. v. Edwards, 8 C. & P. 611. But if the child be older
the omission to provide food is the omission of the husband,
and the erime of the wife can only be the omitting to
deliver the food to the child after the husband has provided
it: R. v. Saunders, 7 C. & P. 277.

A master is not bound by the common law to find
medical advice for his servant; but the case is different
with respect to an apprentice, for a master is bound during
the illness of his apprentice to find him with proper
medicines, and if he die for want of them it is manslaughter
in the master : R. v. Smith, 8 C. & P. 153. Where a
person undertakes to provide necessaries for a person who
is so'aged and infirm that he is incapable of doing it for
himself, and through his neglect to perform his under-
taking death ensues, he is criminally responsible. On an
indictment for the murder of an aged and infirm woman
by confining her against her will, and not providing her
with meat, drink, clothing, firing, medicines and other
necessaries, and not allowing her the enjoyment of the open
air, in breach of an alleged duty, if the jury think that the
prisoner was guilty of wilful neglect, so gross and wilful
that they are satisfied he must have contemplated her
death, he will be guilty of murder; but if they only think
that he was so careless that her death was occasioned by
‘his negligence, though he did not contemplate it, he will be
guilty of manslaughter : R. v. Marriott, 8 C. & P. 425.
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To render a person liable to conviction for manslaughter
through neglect of duty there must be such a degree of
culpability in his conduct as o amount to gross negligence :
R. v. Finney, 12 Cox, 625; R. v. Nicholls, 18 Cox, 75; R.
v. Handley, 18 Cox, 79; R. v. Morby, 15 Cox, 85, Warb.
Lead. Cas. 115; R. v. Elliott, 16 Cox, 710,

OTHER CASES OF MANSLAUGHTER.

Death resulting from fear, caused by menaces of per-
gonal violence and assauli, though without batiery, is
snfficient in law to support anindictment for manslaughter :
R.v. Dugal, 4 Q. L. R. 850; ss. 220, 223, post.

One who points a gun at another person, without pre-
viously examining whether it be loaded or not, will, if the
weapon should accidentally go off and kill him towards
whom it is pointed, be guilty of manslaughter : R. v. Jones,
12 Cox, 628; see R.v. Weston, 14 Cox, 346; s. 218, ante.

Three persons went out together for rifle practice. They
selected a field near to a house, and put up a target in a
tree at a distance of about a hundred yards. Four or five
shots were fired, and by one of them a boy who was in a
tree in a garden, at a distance of three hundred and ninety-
three yards, was killed. It was not clear which of the three
persons fired the shot that killed the boy. Held, that all
three were guilty of manslaughter: R. v. Salmon, 14 Cox,
454, Warb. Lead. Cas. 118.

If an injury is inflicted by one man upd®® another, which
compelled the injured man, under medical advice, to sub-
mit to an operation during which he dies, for that death the
assailant is guilty of manslaughter: R. v. Davis, 15 Cozx,
174 ; &, 226, post.

An indictment for manslaughter will not lie against the
managing direetor of a railway company by reason of the
omission to do something which the company, by its char-
ter, was not bound to do, although he had personally pro-
mised to do it: Ex parte Brydges, 18 L. C. J. 141.
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An indictment contained two counts, one charging the
prisoner with murdering M. J. T. on the 10th of November,
1881, the other with manslaughter of the said M. J. T. on
the same day. The grand jury found a ““true hill.”
A motion to quash the indictment for misjoinder was
refused, the counsel for the prosecution electing to proceed
on the first count only. Held, affirming the judgment of
the Supreme Court of New Brunswick, that the motion
could not be granted: Theal v. R., 7 S. C. R. 397.

The prisoner was convicted of manslaughter in killing
his wife, who died on the 10th Nov., 1881. The immediate
cause of her death was acute inflammation of the liver
which the medical testimony proved might be occasioned
by a blow or fall against a hard substance. About three
weeks before her death (17th October preceding), the pri-
soner had knocked his wife down with a bottle ; she foll
against a door and remained on the floor insensible for
some time; she was confined to her bed soon afterwards
and never recovered. Xvidence was given of frequent acts
of violence committed by the prisoner upon his wife,
within a year of her death, by kumocking her down and
kicking her in the side. The following questions were
reserved, viz., whether the evidence of assaults and violence
committed by the prisoner upon the deceased, prior to the
10th Nov. or the 17th Oct., 1881, was properly received,
and whether there was any evidence to leave to the jury to
sustain the charge in the first count of the indictment. Held,
affirming the judgment of the Supreme Court of New
Brunswick, that the evidence was properly received and
that there was evidence to submit to the jury that the
disease which caused her death was produced by the inju-
ries inflicted by the prisoner: Id.

A corporal was tried for murder and convicted of man-
slaughter. The evidence showed that W. (the deceased),
having been confined for intoxication, defendant with two
men was ordered by a sergeant to tie him so that he could
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-not make a noise. The order was not executed so as to stop
the noise, and & second order was given to tie W. so that
‘he could not shout. To effect this defendant caused W. to
be tied in a certain manner, and he died in that position,
Held, that whether the illegality consisted in the order of
the sergeant, or in the manner in which it was carried out,
the defendant might be properly convicted: held, also, that
the jury were justified in finding that the death of W. was
caused or accelerated by the way in which he was tied by
defendant, or by his directions: R v. Stowe, 2 G. & O.
(N.S.) 121.

In the North West Territories it is not necessary that a
trial for murder should be based upon an indictment by a
grand jury or a coroner’s inquest: R. v. Connor, 2 Man.
L. R. 285. .

As to insanity as a defence in eriminal cases: see R. v.
Riel, 2 Man. L. R. 821.

Evidence of one crime may be given to show a motive for
committing another; and where several felonies are part of
the same transaction evidence of all is admissible upon the
trial of an indictment for any of them; but where a prisoner
indicted for murder, committed while resisting constables
about to arrest him, had, with others, been guilty of riotous
acts several days before, it is doubtful if evidence of such
riotous conduct is admissible, even for the purpose of
showing the prisoner’s knowledge that he was liable to be
arrested, and, therefore, had a motive to resist the officers:
R.v. Chasson, 3 Pugs. (N. B.) 546.

“As to the admissibility of dying declarations the most
recent cases are: R.v. Morgan, 14 Cox, 337; R. v. Beding-
field, 14 Cox, 841; see same case in Warb. Liead. Cas. 254;
R.v. Hubbard, 14 Cox, 565 ; R. v. Osman, 15 Cox, 1; R.
v. Goddard, 15 Cox, 7; R. v. Smith, 16 Cox, 170; R. v.
Gloster, 16 Cox, 471; R. v. Mitchell, 17 Cox, 508; sce also
R.v. Jenkins, 11 Cox, 250, Warb. Lead. Cas. 252, and cases
there collected; R. v. McMahon, 18 O. R. 502. '
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Homicide in self-defence, i.c., committed se et sua de-
Jfendendo in defence of a man’s person or property, upon
gsome sudden affray, has been usually classed with homicide
per infortunium, under the title of excusable, as distinct
from justifiable, because it was formerly considered by the
law as in some measure blameable, and the person convicted
either of that or of homicide by misadventure forfeited hig
goods: Fost. 278.

Homicide se defendendo seems to be where one, who
has no other possible means of preserving his life from one
who combats with him on a sudden quarrel, or of defending
his person from one who attempts to beat him (especially
if such attempt be made upon him in his own house), kills
the person by whom he is reduced to such inevitable
necessity. And not only he who on assault retreats to g
wall or some such straight, beyond which he can g0 no
farther, before he kills the other is judged by the law to
act upon unavoidable necessity; but also he who, being
assaulted in such a manner and such a place that he can-
not go back without manifestly endangering his life, kills
the other without retreating at all : Hawk. c. 11, ss. 13-14;
8. 51, 52, ante. )

In the case of justifiable self-defence the injured party"
may repel force by force in defence of his person, habitation
or property against one who manifestly intendeth and
endeavoureth by violence or surprise to commit a known
felony upon either. In these cases he is not obliged to
retreat, but may pursue his adversary till he findeth him-
self out of danger, and if in a conflict between them he hap-
peneth to kill, such killing is justifiable : Fost. 273.

Before a person can avail himself of the defence that
he used a weapon in defence of his life he must satisfy
the jury that the defence was necessary, that he did all he
could to avoid it, and that it was necessary to protect him-
self from such bodily harm as would give him a reasonable
apprehension that his lifewas in immediate danger. Ifhe
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used the weapon having no other means of resistance and
no means of escape, in such cases, if he retreated as far as
he eould, he would be justified: R. v. Smith, 8C. & P. 160;
k. v. Bull, 9 C. & P. 22.

Under the excuse of self-defence the principal civil and
natural relations are comprehended ; therefore master and
gervant, parent and child, husband and wife, killing an
assailant in the necessary defence of each other respective-
ly, are justified, the act of the relation being construed as
the act of the party himself: 1 Hale, 484 ; ss. 47, 51, 52,
ante.

Chance medley, or as it was sometimes written, chand
medley, has been often indiscriminately applied to any
manner of homicide by misadventure ; its correct interpre-
fation seems to be a killing bappening in a sudden
encounter ; it will be manslaughter or self-defence aceord-
ing to whether the slayer was actually striving and com-
bating at the time the mortal stroke was given, or had
bona fide endeavoured to withdraw from the contest, and
afterwards, being closely pressed, killed his antagonist
to avoid his own destruction ; in the latter case it will be
justifiable or excusable homicide, in the former, man-
slaughter : 1 Russ. 888.

A man is nol justified in killing a mere trespasser ; but
I, in attempting to turn him out of his house, he is
assaulted by the trespasser he may kill him, and it will be
st defendendo, supposing that he was not able by any other
uneans to avoid the assault or retain his lawful possession,
and in such a case a man need not fly as far as he can as
in other cases of se defendendo, for he has a right to the
protection of his own house: 1 Hale, 485; ss. 51 et seq., ante.

But it would seem that in no case is a man justified in
itentionally taking away the life of a mere trespasser,
bisown life not being in jeopardy; he is only protected
fom the consequences of such force as is reasonably
necessary to turn the wrong-doer out. A kick has been
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held ‘an unjustifiable mode of doing so: Wild’s Case, 2
Lewin, 214. Throwing a stone has been held a proper
mode : Hincheliffe's Case, 1 Lewin, 161; see R. v. Moir,
ante, p. 25 under s. 53.

Homicide committed in prevention of a forcible and
atrocious crime, amounting to felony, is justifiable. Asifg
man come to burn my house, and I shoot out of my house,
or issue out of my house and kill him. 8o, if A. makesan
assault upon B. a woman or maid, with intent to ravish her,
and she kills him in the attempt, it is justifiable, because
he intended to commit a felony. And not only the person
upon whom a felony is attempted may repel force by force,
but also his servant or any other person present may
interpose to prevent the mischief ; and if death ensue
the party so interposing will be justified; but the attempt
to commit a felony should be apparent and not left in
doubt, otherwise the homicide will be manslaughter at’
least ; and the rule does not extend to felonies without
force, such as picking pockets, nor to misdemeanours of 80y
kind: 2 Burn, 1314 ; ss. 51, 52, ante.

It should be observed that, as the killing in these cases
is only justifiable on the ground of necessity, it cannot be
justified unless all other convenient means of preventing

- the violence are absent or exhausted; thus a person s
to watch a yard or garden is not justified in shooting one
who comes into it in the night, even if he should see hin
go into his master’s hen roost, For hie ought first to seeif
he could not take measures for his apprehension; buti
from the conduct of the party, he has fair .ground for
believing his own life in actual and immediate danger,he
is justified in shooting him: R.v. Scully, 1 C. & P. 818
Nor is a person justified in firing a pistol on every forcible
intrusion into his house at night; he ought, if he haw
reasonable opportunity, to endeavour to remove him witk
out having recourse to the last extremity: Meade’s Cas,
1 Lewin, 184.
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As to justifiable homicide by officers of justice or other
persons in arresting felons: se¢ ante, p. 178. As to homi-
¢ide by misadventure, 2 Burn, 316.

Detit treason was a breach of the lower allegiance of
private and domestic faith, and considered as proceeding
from the same principle of treachery in private life as
would have led the person harbouring it to have conspired
in publie against his liege lord and sovereign. Atcommon
law the instances of this kind of erime were somewhat
pummerous and involved in some uncertainty; but by the
95 Edw. I1l. c. 2, they were reduced to the following cases :
1. Where a servant killed his master. 2. Where a wife
killed her husband. 8. Where an ecclesiastical person,

secular or regular, killed .his--superior, to whom he owed
faith and obedience.

PART XVII.

HOMICIDE.
DErINITION.
218. Homicide is the killing of a human being by another, directly or
indirectly, by any means whatsoever.
WHEN A CHILD BEcoyMEs 4 HumMan BEING.

219. A child becomes a human being within the meaning of this Act
when it has completely proceeded, in a living state, from the body of its
mother, whether it has breathed or not, whether it has an independent circulas
tirnor not, and whether the navel string is severed or not. The killing of

sueh child is homicide when it dies in consequence of injuries received before,
“duging or after birth.

See ss. 289, 240, 271 post ; R. v. Poulton, 5 C. & P. 829;
B.v. Brain, 6 C. & P. 849 ; R. v. Handley, 138 Cox, 79. If
amortal wound be given to a child whilst in the act of
being born, for instance upon the head as soon as the head
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appears and before the child has breathed, it may be mur.
der if the child is afterwards born alive and dies thereof:
R. v. Senior, 1 Moo. 846. But the entire child must
actually have been born into the world in a living state,
and the fact of its having breathed is not a conclusive proof
thereof : R. v. Sellis, 7C. & P.850; R.v. Crutehley, 7 C. &
P. 814. A child is born alive when it exists as a live chilg,
breathing and living by reason of breathing through its
~ own lungs alone, without deriving any of its living or power
of living by or through any connection with its mother, but
the fact of the child being still connected with the mother
by the umbilical cord will not prevent the killing from
being murder: R.v. Crutehley, 7 C. & P. 814; R.v. Tril.
loe, 2 Moo. 260; R.v.West, 2 C. & K. 784. See post, 5. 697
as to evidence on a charge of murder of a bastard child by
‘his mother. )
; CuLrABLE HOMICIDE.

220. Homicide may be either culpable or not culpable. Homicide is
culpable when it consists in the killing of any person, either by an unlawfy]
act or by an omission, without lawful excuse, to perform or observe any legl
duty, or by both combined, or by causing a person, by threats or fear of v
lence, or by deception, to do an act which causes that person’s death, or by
wilfully frightening a child or sick person.

2. Culpable homicide is either murder or manslaughter.

3. Homicide which is not culpable is not an offence.

This is the common law.

Sections 209, 210, 211, ante, when death results from
the offences provided for thereby are instances of culpable
homicide by omission without lawful excuse to perform a
legal duty. Ss. 218 & 214 are nothing but additions to
the definition of culpable homicide. 8. 255, 8-s. 2, post, a3
to any one meeting death by falling through a hole in the
ice, unlawfully left unguarded, is also nothing but &
corollary of the definition given in the above 8. 220. Other
illustrations appear ante under the headings of murder and
manslaughter. It is proper to note here that the Imperisl
Commissioners, from whose report all these sections o
homicide are taken rerbatim, state positively that n§ alters
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tion is made thereby in the law on the subject as generally
understood in modern times. (See their report ante p. 158.)
An exception, however, as to the distinction between mur-
der and manslaughter, and they doubt if it is one, is
contained in what is reproduced, post, in s8-s. 4 of 8. 229, as
to the killing of an officer of justice making an arrest.

Another exception is contained in what is s-s. 2 of that
sare 8. 229, post, which the commissioners give as altering
the rule that words can never amount to a provocation
cufficient to reduce a killing from murder to manslaughter.
(There are cases to the contrary.) See ante, pp. 159, et seq.

Section 237 post, is also an alteration of the law as to
aiders and abettors to suicide. It is also not now law, though
the Imperial Commissioners do not notice it specially as an
alteration, that the killing of any one in the attempt to
commit any felony is murder. This part of the law is
nodified by s. 228, post, and restricted to the killing of any
one, whether the offender means or not death to ensue, or
knows or not that death is likely to ensue, for the purpose
of facilituting the commission of the offence (whether this
offence has actually been committed or not) either of
treason and the other offences provided for in ss. 65 to 78,
or of piracy as provided for in ss. 127, 128, 129, or of es-
eape or rescue from prison or lawful custody, or of resisting
lawful apprehension, or of murder, or of rape, or of forcible
abduction, or of robbery, or of burglary, or of arson, or for
the purpose of facilitating the flight of an offender upon
the commission or attempted commission of any of the
aforesaid offences ; to constitute murder in such cases, how-
ever, the killing, though not intentional, must result from
an act done with intention to inflict grievous bodily harm
for the purposes aforesaid: (see under s. 241, post, and
R.v. Martin, 8 Q. B. D. 54; R. v. Clarence, 22 Q. B. D. 28,
Warb. Lead, Cas. 180, as to what constitutes to inflict griev-
ous bodily harm). To cause death by administering any
stupefying or overpowering thing, or wilfully stopping the
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breath of any one for the purpose of facilitating the com.
mission .of any of the above specified offences, or of facilita-
ting the flight of an offender upon the commission or
_ attempted commission of any of the said offences, is also
murder under the provisions of s. 228. The other cases
where homicide constitutes murder are specified in s. 227.
All other criminal homicides constitute manslaughter
gs. 920, 228, 224, 225, 226, 229, 230 ; sce annotation, pages
156, et seq., ante. : .
ProCURING DEATH BY FALSE EVIDENCE.

. @921, Procuring by false evidence the conviction and death of any person
by the sentence of the law shall not be deemed to be homicide.

This settles a point upon which some doubt has at times
been thrown by some who, aceording to Foster, viewed the
question “‘rather as divines and casuists than as lawyers”:
Fost. 182. Lord Coke said, ‘It is not holden for
murder at this day’’: 3 Inst. 48. A special punishment
for perjury in such a case is now provided for by section
146, ante.

A Deatd WITHIN A YEAR AND A Day.

223 Noone is criminally responsible for the killing of another unless
the death take place within a year and a day of the cause of death. The
period of a year and a day shall be reckoned inclusive of the day on which the
last.unlawful act contributing to the cause of death took place. Where the
cause of death is an omission to fulfil a legal duty the period shall be reckoned
inclusive of the day on which such omission ceased. Where death is in pars
caused by an unlawful act and in part by an omission, the period shall be
reckoned inclusive of the day on which the last unlawful act took place or the
omission ceased, whichever happened last. :

“ This is the existing law ”’: Imp. Comm. Rep.; 4 Blacke.
197.
- KILLING BY INFLUENCE ON THE MIND.

223. Noone is criminally responsible for the killing of another by any
influence on the mind alone, nor for the killing of another by any disorder or
disease arising from such influence, save in cither case by wilfully frightening ¢
child or sick person.

¢ This (the words in italics) obviates a possible doubt":
Imp. Comm. Rep.; see 1 Hale, 428. The only difficulty is
to prove the connection of the act with the result. Itis
not quite clear upon what principle this section limits to
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the killing of a child, or a sick person the culpability of
killing by fright.

In R. v. Towers, 12 Cox, 530, a man was convieted of
manslaughter for frightening a child to death. In R.v.
Dugal, 4 Q. L. R. 850, a man in Quebec was convicted of
manslaughter upon evidence of death from syncope caused
by threats of personal violenceand azsault without battery
on the deceased. If magnetism and hypnotism become
more commonly practiced, the law of this section may have
to be altered.

. ACCELERATION OF DEATH.

224. Every one who, by any act or omission, causes the death of an-
other kills that person, although the effect of the bodily injury caused- to such
other person be merely to accelerate his death while labouring under some dis-
order or disease arising from some other cause. . -

This is a well recognized rule, and a common sense one.
No one has the right to shorten the life of another. A
contrary rule, it is obvious, would lead to Singular conse-
quences. See 1 Hale, 428; R.v. Martin, 5 C. & P. 128.

THAT DEATH MicHT HAvE BEEN PREVENTED No EXCUSE.

225. Every one who, by any act or omission, causes the death of an-
/ other kills that person, although death from that cause might have been pre-
vented by resorting to proper means.

That is common law.

A.injures B.’s finger. B.is advised by a surgeon to
allow it to be amputated, but he refuses to do so, and dies
of lockjaw. A. has killed B. When a wound, not in itself
mortal, turns to a gavgrene or fever, from neglect or want
of proper applications, the party by whom the wound was
given is guilty of a culpable homicide, murder or man-
glaughter, according to circumstances. The wound being
the cause of the gangrene or fever is the immediate cause
of death, causa causati. e

TREATMENT OF INJURY -CausiNG DEATH.

226. Every one who causes a bodily injury, which is of itself of a danger-
ous nature to any person, from which death results kills that person, although
the immediate cause of death be treatment proper or improper applied in good
faith.

Criy. Law—14
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That is common law. Ifone wounds ancther, and com-
petent surgeons perform with ordinary skill an operation
to cure the wound, which operation they in good faith think
necessary but which results in death, this is a killing by
the party who inflicted the wound, though the surgeons:
were mistaken as to. the necessity of the operation, but if
the surgeons had acted from bad faith, or had been guilty
of negligence in the operation, the party who inflicted the
wound is not guilty: see R. v. Pym, 1 Cox, 8389, Warb.
Lead. Cas. 105, and cases there cited.

PART XVIIIL
MURDER, MANSLAUGHTER, ETC.

MCURDER—DEFINITION,

227. Culpable homicide is murder in each of the following cases :

{«) If the offender means to cause the death of the person killed ;

(b} If the offender means to cause to the person killed any bodily injury
which is known to the offender to be likely to cause death, and is reckless
whether death ensues or not ;

(¢) If the offender means tocause death or, being so reckless as aforesaid,
means to cause such bodily injury as aforesaid toone person, and by accident
or mistake kills another person, though he does not mean to hurt the person
killed ;

(d) If the offender, for any unlawful object, does an act which he knows
orought to have knowr{to be likely to cause death, and thereby kills any per-
son, though he may have desired that his object should be effected without
hurting any one.

MvcrpER FURTHER DEFINED.

228. Culpable homicide is also murder in each of the following cases
whether the offender means or not death to ensue, or knows or not that death
"is likely to ensue : ‘

(a) If he means to inflict grievous bodily injury for the purpose of facilitat
ing the commission of any of the offences in this section mentioned, or the
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flight of the offender upon &he commission or attempted commission thereof
and death ensues from such injury ; or

{b) If he administers any stupefying or overpowering thing for eithér of the
purposes aforesaid, and death ensues from the effects thereof ; or

(¢) If he by any means wilfully stops the breath of any person for either of
the purposes aforesaid, and death ensues from such stopping of the breath.

2. The following are the offences in this section referred to :—Treason and
the other offences mentioned in Part IV. of this Act, piracy and offences
deemed to be piracy, escape or rescue from prison or lawful custody, resisting-
lawful apprehension, murder,.ra.pe, forcible abduction, robbery, burglary,
arson.

See B. v. Serné, 16 Cox, 811, Warb. Lead. Cas. 108,
and remarks under 8. 220, ante; also R. v. Handley, 13 Cox,
79. The shopting by A. at a fowl to steal it, by which
B. isaccidentally killed is clearlynot now murder. A.crim-
inally sets a house on fire not knowing that there is any
one in it, there was,-however, some one in it who perishes
in the fire, A. will not now be guilty of murder.

PROVOCATION,

229. Culpable homicide, which would otherwise be murder, may be
reduced to manslaughter if the person who causes death does so in the heat of
passion caused by sudden provocation.

2. Any wrongful act or insult, of such a nature as to be sufficient to deprive-
an ordinary person of the power of self-control, may be provocation if the-
offender acts upon it on the sudden, and before there has been time for his
passion to cool.

3. Whether or not any particular wrongful act or insult amounts to provo-
cation, and whether or not the person provoked was actually deprived of the
power of self-control by the provocation which he received, shall be questions
of fact. No one shall be held to give provocation to another by doing that
which he had a legal right to do, or by doing anything which the offender
incited him to do in order to provide the offender with an excuse for killing or
doing bodily harm to any person.

4, An arrest shall not necessarily reduce the offence from murder to man-
slaughter because the arrest was illegal, but if the illegality was known to the
offender it may be evidence of provocation.

See R. v. Fisher, Warb Lead. Cas. 112, and cases there
cited, and ss. 45, 46, 220 ante ; also a noteto R. v. Allen,
in appendix, Stephen’s Cr. L. Art. 225.

MANSLAUGHTER.

230. Culpable homicide, not amounting to murder, is manslaughter.
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MURDER—PUNISHMENT.

231. Every one who commits murder is guilty of an indictable offence
- and shall, on conviction thereof, be sentenced to death. R.S. C.c. 162, s.2;

24-25 V. ¢. 100, s. 1 (Imp.).
Not triable at Quarter Sessions, s. 540.

Indictment.— that on A,
murdered. B. (schedule one form F. F., post;) under
8. 611. _ .

In murder, no count charging any other offence allowed,
8. 626, and if evidence proves manslaughter the jury may
return a verdict of not guilty of murder but guilty of man-
slaughter, 8. 713 ; and, on an indictment for child murder,
of concealment of birth, if the evidence warrants it, 8. 714,
As to a previous conviction or acquittal of murder being s
bar to an indictment for manslaughter for the same
homicide, and vice versa: see 8. 638 post.

ATTEMPTS TO CoMMIT MURDER.

232. Every one is guilty of an indictable offence and liable to imprison-
ment for life, who does any of the following things with intent to commit

murder; that is to say—

(a) Administers any poison or other destructive thing to any person, or
‘causes any such poison or destructive thing to be so administered or taken, or
attempts to administer it, or attempts to cause it to be so administered or

taken; or

() By any means whatever wounds or causes any grievous bodily harm to
any person; or

(¢) Shoots at any person, or by drawing a trigger or in any other manner,
attempts to discharge at any person any kind of loaded arms; or

(d) Attempts to drown, suffocate, or strangle any person; or

(¢} Destroys or damages any building by the explosion of any explosive
substance ; or

(f) Sets fire to any ship or vessel or any part thereof, or any part of the
tackle, apparel or furniture thereof, or to any goods or chattels being therein;

or
(9) Casts away or destroys any vessel; or

(h) By any other means attempts to commit murder. R.S.C.e. 16
55 8, 9, 10, 11, 12; 24-25 V. c. 100, ss. 11 to 15 (Imp.).

Not triable at quarter sessions, s. 540. * Explosive
substance ” defined, s. 8; *‘ loaded arms’’ defined, s. 8.
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The words * whether any bodily injury is effected or not”
bave been stricken out from the repealed clause, s. 11,
R. S.C. c. 162.

It is not necessary on an indictment for wounding with
intent to murder that the prosecutor should be in fact
wounded in a vital part, for the question is not what the
wound is, but what wound was intended: R. v. Hunt, 1
Moo. 93. There is no objection to insert counts on ss. 241,
242, 262 & 265: 3 Burn, 758; R. v. Strange, 8 C. & P.
172; R. v. Murphy, 1 Cox, 108. But it is not necessary,
as by 8. 713, on the trial of any indictment for wounding
with intent to murder, if the intent be not proved the
jury may convict of any of the offences falling under
these sections. The defendant may also be found guilty
of an attempt to commit the offence charged: s. 711;
R.v. Cruse, 2 Moc. 53; R. v. Archer, 2 Moo. 283. An
attempt to commit suicide is not an attempt to commit
murder: R. v. Burgess, L. & C. 258.

Indictment under (a) for administering poison with intent
to murder.— that J. S. on unlawfully did
administer to one A. B. (administer or cause to be admin-
istered to or to be taken by any person), a large quantity, to
wit, two drachms of a certain deadly poison called white
arsenie, (any poison or other destructive thing), with intent
thereby then unlawfully the said A. B. to kill and murder.
(4dd counts stating that the defendant unlawfully, “did cause
to be administered to” and unlawfully, ** did cause to betaken
by” alarge quantity, etc., and if the description of poison be
doubtful, add counts describing it in different ways and one
count stating it to be *“ a certain destructive thing to the jurors

aforesaid unknown.’) Add a count with intent to commit
murder.

The indictment must allege the thing administered to
be poisonous or destructive; and therefore an indictment
for administering sponge mixed with milk, not alleging the
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sponge to be destructive, was holden bad: R. v. Powles, 4
C. & P. 571.

If there be any doubt whether the poison was intended'
for A. B. add a count, stating the intent to be to * commit
murder” generally: R. v. Ryan, 2 M. & Rob. 213; R. .
Daffin, R. & R. 365.

Ifa person mix poison with coffee, and tell another that
the coffee is for her, and she takes it in consequence, it
seems that this is an administering; and, at all events, it
is causing the poison to be taken. In R.v. Harley, 4 (.
& P. 869, it appeared that a coffee pot, which was proved to
contain arsenic, mixed with coffee, had been placed by the
prisoner by the side of the grate; the prosecutrix was going
to put out some tea, but on the prisoner telling her that the
coffee was for her, she pouréd out some for herself, and
‘drankit, and in about five minutes became very ill. It was
objected that the mere mixing of poison, and leaving it in
some place for the person to take it was not sufficient to
constitute an administering. Park, J., said: ¢ There hag
been much argument whether, in‘this case, there has been
an administering of this poison. If has been contended
that there must be a manual delivery of the poison, and the
law, as stated in Ryan & Moody’s Report, goes that way:
R. v. Cadman, 1 Moo. 114; but as my note differs from
that report, and also from my own feelings, I-am inclined
“to think that some mistake has erept into that report. It
is there stated that the judges thought the swallowing of
the poison not essential, but my recollection is that the
judges held just the contrary. I am inelined to hold that
there was an administering here; and I am of opinion that,
to constitute an administering it is not necessary that there
should be a delivery by the hand.”” 1 Russ. 988, and

Greaves, note (n).

. An indictment statmg that the pnsoner gave and
administered poison is supported by proof that the prisoner
gave the poison to A. to administer as a medicine to B.
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with intent to murder B.,-and that A. neglecting to do so,
it was accidentally given to B. by a child, the prisoner's
intention to murder continuing: R. v. Michael, 2 Moo.
120.

Where the prisoner, having mixed corrosive sublimate
with sugar, put it into a parcel, directing it to *“ Mrs. Daws,
Townhope,” and left it on the counter of a tradesman, who'
gentit o Mrs. Daws who used some of the sugar, Gurney,J.,
held it to be an administering: R. v. Lewis, 6 C. & P. 161.

And if the indictment contains a count * with intent to

commit murder,” generally the preceding case; R. v. Lewis,
is clear law: Archbold, 658.

Evidence of administering at. different times may be
given to show the intent: Archbold, 650; 1 Russ. 1004, et
seq. The intent to murder must be proved by circum-

stances from which that intent may be implied.

No verdict for assault can be given upon an indictment
under s. 282 (a); R. v. Dilworth, 2 M. & Rob. 531; R. v.
Draper, 1 C. &. K. 176; but a verdict for the offence,
covered by section 245 or 246, or for the attempt to poison,
may be given: ss. 711, 718.

Indictment under (a) for attempting to poison with
intent.— unlawfully did attempt to administer (attempt
to administer to, or attempt to cause to be administered or
to be taken by) to one J. N. a large quantity, to wit, two
drachms of a certain deadly poison called white arsenic
(any poison or other destructive thing), with intent thereby
then unlawfully the said J. N. to kill and murder,

(4dd a count stating the intent *‘to commit murder,” gener-
ally. Add counts charging that the defendant * attempted to
cause to be administered to” and that ke *“ attempted to cause
to be taken by J. N. the poison.”)

In R. v. Cadman, 1 Moo. 114, the defendant gave the
prosecutrix a cake containing poison, which the prosecutrix
merely put into her mouth, and spit out again, and did not
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swallow any part of it. These circumstances would now
support an indictment under the above clause.

Where the prisoner put salts of sorrel in a sugar ‘basin,
in order that the prosecutor might take it with his tea, it
was held an attempt to administer: R. v. Dale, 6 Cox, 14,

Greaves on this clause remarks : *“ Where the prisoner
delivered poison to a guilty agent, with directions to him to
cause it to be administered to another in the absence of
the prisoner, it was héld that the prisoner was not guilty of
an attempt to administer poison, within the repealed acts,
R. v. Williams, 1 Den. 89; and the words ‘attempt to
cause to be administered to, or to be taken by were intro-
duced in this seetion to meet such cases.’

Indictment under (b) for wounding with intent to murder.—

one J. N. unlawfully did wound (wound or cause

any grievous bodily harm) with intent, etec., (as in the last pre-

cedent). "Add a count * with the intent to commit murder
generally. ,

The instrument or meéans by which the wound was
inflicted need not be stated, and, if stated, would not con-
fine the prosecutor to prove a wound by such means: R. v,
Briggs, 1 Moo. 318.

As the general term “ wound ” includes every *stab’
and “cut” as well as other wound, that general term hag
alone been used in these Acts. All, therefore, that it is now
necessary to allege in the indictment is, that the prisoner
did wound the prosecutor ; and that allegation will be
proved by any wound, whether it be a stab, cut, or other
wound. Greaves, Cons. Acts. 45. The word ‘‘ wound ” in
cludes incised wounds, punctured wounds, lacerated
wounds, contused wounds, and gunshot wounds : Archbold,
664. ' :

But fo constitute a wound, within the meaning of this
statute, the continuity of the skin must be‘broken: R. v.
Wood, 1 Moo. 278.
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The whole skin, not the mere cuticle or upper skin, -
must be divided : Archbold, 665. :
But a division of the internal skin, within the cheek or

lip, is sufficient to constitute a wound thhm the statute:
Arehbold, 665. :

«The statute says ‘ by any means whatsoever,’ so that -
it is immaterial by what means the wound is inflicted, pro-
vided it be inflicted with the intent alleged : R. v. Harris,
R. v. Stevens, R. v. Murrow and Jenning’s case, and other
similar cagses cannot therefore be considered as authorities
under the present law”: Greaves, Cons. Acts, 45.

Indictment under (¢) for shooting with intent to murder.

a certain gun, then loaded with gunpowder and

divers leaden shot, at and against one J. N. unlawfally did

ghoot, with intent thereby then unlawfully ~ (as in

 the last precedent ) (Add also counts stating ““ with intent to

commit murder” generally. Also a count for shooting with
wtent to maim, etc.,) under s. 241 post.

In order to bring the case within the above section it
nust be proved that the prisoner intended by the act
charged to cause the death of the suffering party. This
vill appear either from the nature of the act itself, or from
the conduet and expressions used by the prisoner: Roscoe,
720.

Upon an indictment for wounding Taylor with intent
tomurder him, it appeared that the prisoner intended to
murder one Maloney, and, supposing Taylor to be Maloney,
shot at and wounded Taylor ; and the jury found that the
pisoner intended to murder Maloney, not knowing that
the party he shot at was Taylor, but supposing him to be
Maloney, and that he intended to murder the. individual
he shot at, supposing him to be Maloney, and convicted
the prisoner ; and upon a case reserved, it was held that
the convietion was right, for though he did not intend to
kill the particular person, he meant to murder the man at
whom he shot : R. v. Smith, Dears. 559 ; 1 Russ. 1001.
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1t seems doubtful whether it must not appear, in order
to make out the intent to murder, that that intent existed
in the mind of the defendant at the time of the offence, or
whether it would be sufficient if it would have been murder
had death ensued : Archbold, 652.

On this question, Greaves, note () 1 Russ.1003,remarks:
< Tt seems probable that the intention of the Legislature, in
providing for attempts to commit murder, was to punish
every attempt where, in case death had ensued, the crime
would have amounted to murder. . . The tendencyof
the cases, however, seems to be that an actual intent to
-murder the particular individual injured must have been
shown. . . Where a mistake of one person for another
oceurs, the cases of shooting, etc., may, perhaps, admit of
a different consideration from the cases of poisoning. In
the case of shooting at one person under the supposition
that he is another, although there be a mistake, the pri.
soner must intend to murder that individual at whom he
shoots ; it is true he may be mistaken in fact as to the per-
son, and that it may be owing to such mistake that he
shoots at such person, but still he shoots with intent to kil
that person. So in the case of cutting; a mau may cuf
one person under a mistake that he is another person, but
gtill he must intend to murder the man whose throat he
cuts. In R.v. Mister, the only count charging an intent
_ to murder was the first, and that alleged the intent to be
to murder Mackreth ; and although on the evidence it was
perfectly clear that Mister mistook Mackreth for Ludlow,
whom he had followed for several days before, yet he was
convicted and executed, and I believe the point never
noticed at all. The case of poisoning one person by mis
take for another seems different, if the poison be taken in
the absence of the prisoner ; for in such case, he can havw
no actual intent to injure that person. These difficulties,
however, seem to be obviated by the present statute, which,
instead of using the words “ with intent to murder such
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person,” has the words * with intent to commit murder ”

In all cases of doubt, as to the intention, it would
be prudent to insert one count for shooting at A. with in-
sent to murder him ; another  with intent to commit mur-
der ; ” and a third for shooting at A. with intent to murder
the person really intended to be killed, and if the party
intended to be killed were unknown, a count for shooting at
A with intent to murder a person to the jurors unknown.

A verdict under ss. 241 & 265 may be given, s. 718 ;
also for attempt, if the evidence warrants it, 8. 711 ; see re-
marks under preceding section.

The definition of the words “loaded arms’ in s. 3, is re-
produced with a slight alteration in words from c. 100, s. 19,
24&25 V. (Imp.), uponwh1ch Greaves remarks: “'This clause
isnew and is intended to meet every case where a prisoner
attempts to discharge a gun, etc., loaded in the barrel, but
shich misses fire for want of priming or of a copper cap, or
from any like (other) cause. R.v. Carr, R. & R.877; and
R.v. Harris, 5 C. & P. 159, cannot therefore be considered
asauthorities under this Act’’: seeR. v. Jackson, post, p. 220.

Indictment under (c) for attempting to shoot with intent,
ele.— did, by drawing the trigger (drawing a trigger
or in any other manner) of a certain pistol then loaded in
the barrel with gun-powder and one leaden bullet (or with
aball cartridge) unlawfully attempt to discharge the said
pistol at and against one J. N. with intent (as in the
last precedent.) (Add a count charging an intent to commat
wrder, and counts for attempting to shoot with intent to
naim, under s. 241, though the prisoner may be found
guilty under that section without such a count: R. v.
Baker, 1 C. & K. 254). A verdict of common assault may
also in certain cases be given, s. 718. If one draws, dur-
inga quarrel, a pistol from his pocket, but is prevented from
using it by another person, there is no offence against this
wetion: R. v, St. George, 9 C. & P. 483; R. v. Brown, 15
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Cox, 199. R. v. St. George is now overruled by R. v. Duek.
worth, 17 Cox, 495, [1892], 2 Q. B. 83.

See remarks under preceding form.

Upon an indictment for attempting to discharge 5
loaded arm with intent to murder, the prisoner may be
found guilty of the charge upon evidence that he hag
pointed at the prosecutor a revolver loaded in some of ig
chambers with ball cartridges, but not in others, saying
that he would shoot him, and tha.t he had pulled the trigger
of the revolver, but that the ‘hammer had fallen upon g
chamber which contained an empty cartridge: per Charles,
J., R. v. Jackson, 17 Coz, 104.

Indictment under (d) for attempting to drown with intent,
to murder.— unlawfully did take one J. N. into both
the hands of him the said J. S., and unlawfully did cast,
throw, and push the said J= N. into a certain pond, wherein
there was a great quantity of water, and did thereby then
unlawfully attempt the said J. N. to drown and suffocate,
with intent thereby then unlawfully the said J, N. to kil
and murder, (Add a count charging generally that the
defendant did attempt to drownJ. N. and counts charging tie
intent to be to commit murder.)

It has been held that upon an indictment for attempting
to drown it must be shown elearly that the acts were doue
with intent to drown. An indictment alleged that the
prisoner assaulted two boys, and with a boat-hook made
holes in a boat in which they were, with intent to drown
them. The boys were attempting to land out of a boat
they had punted across a river, across which there was a
disputed right of ferry; the prisoner aftacked the boat with
his boat-hook in order to prevent them, and by means of
the holes which he made in it caused it to fill with water,
and then pushed it away from the shore, whereby the boys
were put in peril of being drowned. He might have g
into the boat and thrown them into the water; but he con-
fined his attack to the boat itself, as if to prevent the
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lsnding, but apparently regardless of the consequences.
(oltman, J., stopped the case, being of opinion that the
wvidence against the prisoner showed his intention to have
been rather to prevent the landing of the boys than to do
them any injury: Sinclair's Case, 2 Lewin 49; R.v. Dart,
14 Cox, 148. !

A verdict of common assault may be given, 8. 718.

indictment under (e). that on J. 8. unlawfully
id, by the explosion of a certain explosive substance, that
isto say, gunpowder, destroy (destroy or damage) a certain
bhuilding situate with intent thereby then unlawfully
one J. N. to kill and murder. (Add a count, stating the
intent to be generally *“ to commit murder.”)

In R.v. Ryan, 2 M. & Rob. 218, Parke and Alderson
held that a count alleging with intent to commit murder,
generally, is sufficient.

The jury méy return a verdict of guilty of an attempt
to commit the .offence, s. 711,

Indictmentunder (f) and (g). unlawfully did set fire to
(cast away or destroy) a certainshipcalled - with intent
thereby then to kill and murder one. (4dd a count
stating the intent to ‘‘ commit murder” generally).

Indictment under (h).— did, by then (state
the act) attempt unlawfully one J. N. to kill and murder.
(Add a count charging the intent to be to commit

murder.)

Greaves says: ‘‘ This section is entirely new, and con-
taing one of the most important amendments in these Acts.
Itincludes every attempt to murder not specified in any
peceding section. It will therefore embrace all those
strocious cases where the ropes, chains or machinery ased
in lowering miners into mines have been injured with intent
that they may breek, and precipitate the miners fo the
Iottom of the pit. So, also, all cases where steam engines
are injured, set on work, stopped, or anything put into
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them, in order to kill any person who may fall into it.  So,
also, cases of sending or placing infernal machines with
intent to murder : see R. v. Mountford, 1 Moo. 441, In.
deed, the malicious may now rest satisfied that every
attempt to murder, which their perverted ingenuity may
devise, or their fiendish malignity suggest, will fall withiy
some clause of this Act, and may be visited with penal
gervitude for life. In any case where there may be a doubt
whether the attempt falls within the terms of any of the
preceding sections, a count framed on this clause should
be added.”

A verdict under ss. 241, 242 & 265 may be given,
8. 718, if the evidence warrants it.

THREATS BY LETTER TO MURDER.

233. Every one is guilty of an indictable offence and lable to ten years’
imprisonment who sends, delivers or utters, or directly or indirectly causes to
be received, knowing the contents thereof, any letter or writing threatening to
killor murder any person. R. S.C.ec. 173,s8. 7. 2425V, c. 100, s, 16 (Imp.),

Not triable at quarter sessions, 8. 540.

A verdict of attempt allowed, s. T1l, if the evidence
warrants it. ¢ Writing ” defined, s. 3.

Indictment. that J. S. on at
unlawfully did send to one J. N. a certain letter (or writing)
directed to the said J. N., by the name and description of
Mr. J. N, threatening -to kill and murder the said J. N. he
the said (defendant) then well knowing the
contents of the said letter, which said letter is as follows,
that is to say And the jurors aforesaid that
the said on ab unlawfully
did utter a certain writing (as in the first count),

Tn R. v. Hunter, 2 Leach, 681, the court said : “Inan
indictment for sending a tlllieatenlng letter, the letter must
be set out in order that the'court may judge from the face
of the indictment whether it is or is not a threatening
letter within the meaning of the statute on which the in-
dictment is founded.”
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The same ruling had been held in R. v. Lloyd, 2 East,
P, C. 1122.

Under 8. 618 post an indictment would not be quashed
for the omission of the letter, but it is undoubtedly more
correct to set it out.

Greaves says on this clause: “ The words directly o)
indirectly causes to be received, are taken from the 9 Geo. IV.
¢. 55, 8. 8, and introduced here in order to prevent any
fificulty which might arise as to a case not falling within
the words send, deliver or utter. The words to any other
person in the 10 & 11 V. c. 66, s. 1, were advisedly omitted,,
in order that ordering, sending, delivering, uttering, or
ausing to be received may be included. If, therefore, a
person were to send a letter or writing without any address
by & person with direction to drop it in the garden of a
house in which several persons lived, or if a person were to
drop such a letter or writing anywhere, these cases would
be within this-clause. In truth, this clause makes the
ofence to consist in sending, ete., any letter or writing
which contains a threat to kill or murdet any person what-
soever, and it is wholly immaterial whether it be sent, etc.,
fo the person threatened or to any other person. The
cases, therefore, of R. v. Paddle, R. & R. 484; R. v. Bur-
ridge, 2 M. & Rob. 296; R. v. Jones, 2 C. & K. 898, 1 Den.
218; and R. v. Grimwade, 1 Den. 80, are not to be con-
sidered as authorities on this clause, so far as they decide
that the letter must be sent, ete., to the party threatened.
In every indictment on this and the similar clauses in the
other acts, & count should be inserted alleging that the
defendant uttered the writing without stating any person
to whom it was uttered.”

Where the threat charged is to kill or murder, it is for
the jury to say whether the letter amounts to a threat to

ll or murder: R. v. Girdwood, 1 Leach, 142; R. v. Tyler,
1 Moo..428.
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The bare delivery of the letter, though sealed, is evidence
of a knowledge of its contents by the prisoner in certain
cases: R. v. Girdwood, 1 Leach, 142.

And in the same case, it was held that the offender may
be tried in the county where the prosecutor received the
letter, thowgh he may also be tried in the county where the
sending took place.

In R.v. Boucher, 4 C. & P. 562, the following letter wag
held to contain a threat to murder:—*“You are a rogue,
thief and vagabond, and if you had your deserts, you shoulq
not live the week out; I shall be with you shortly, and then
you shall nap it, my banker. Have a care, old chap, or
vou shall disgorge some of your illgotten gains, watches and
cash, that you have robbed the widows and fatherless of,
Don’t make light of this, or I'll make light of you and
yours. Signed, Cut-throat.”

.Where an indictment contained three counts, each
charging the sending of a different threatening letter, -
Byles, J., held that the prosecutor must elect on which count
he would proceed, though any letter leading up tfo or
explaining the letter on which the trial proceeded would be
admissible: R. v. Ward, 10 Cozx, 42; see 8. 626, post.

CoxsPIRACY T0 MURDER.
234. Every one is guilty of an indictable offence and liable to fourten
years’ imprisonment, who—
(a) Conspires or agrees with any person to murder or to cause to be mur-
dered any other person, whether the person intended to be murdered is a subject
of Her Majesty or not; or is within Her Majesty’s dominions or not ; or

(b) Counsels or attempts to procure any person to murder such other person
anywhere, although such person is not murdered in conscquence of such counsd-
ling or attempted procurement.” R. S. C. c. 162, 5. 3. (dmended), 2425 V.

c. 100, 8. 4 (Imp.).

Not triable at quarter sessions, 8. 540, The words in
italics are new, and unpecessary. As to conspiracies
generally: see remarks under s. 527, post.

Indictment. that J. S, J. T., and E. T., o

unlawfully and wickedly did conspire, confederale
and agree together one J. N. unlawfully to kill and murder.
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See 1 Russ. 967; 8 Russ. 664; R. v. Bernard,1 F. & F.
940 ; 2 Stephen’s Hist. 12.

In R. v. Banks, 12 Cox, 898, upon an indictment under
this clause, the defendants were convicted of an attempt to
commit the misdemeanour charged. In R. v. Most, 14 Cox,
583, the defendant having written a newspaper article
encouraging the murder of foreign potentates, was found

guilty of an offence under the corresponding clause of the
Imperial Act.

Would any one conspiring in Canada with another
person in the United States to himself murder any one in
the United States be subject to indictment under s. 284 ?

ACCESSSORY AFTER THE FACT To MURDER.

235. Every one is guilty of an indictable offence, and liable to imprisorr
ment for life, who is an accessory after the fact to murder. R. S. C. c. 162¥
5.4, 24-25V. c. 100, 8. 67 (Imp.).

Not triable at quarter sessions, 8. 540. See remarks
under 8. 68, ante, and 8. 532, post.

PuNISHMENT OF MANSLAUGHTER.

236. Every one who commits manslaughter is guilty of an indictable
ofence, and liable to imprisonment for life. R. S. C. c.162, 8. 5. (dmended).
94-25 V. c. 100, 5. 5 (Imp.). :

Indictment.— that A. B. on at
mlawfully did kill and slay one and thereby
committed manslaughter.

The evidence is the same as in murder, with this ex--
ception, that in murder the prosecutor need only prove the
homicide without going into evidence of the circumstances
under which it was committed in-manslaughter ; he must
give evidence of all the facts in the case, so as to prove the
homicide to be manslaughter. As to the cases in which a
homicide amounts to manslaughter only, and not to mur-
der, see ante, ss8. 229, 230, and remarke pages 181 et seq. A
simmary conviction for assault unders. 42 of 24 & 25 V.
¢. 100, is not a bar to a subsequent indictment for man-

siaughter, upon the death of the man assauited consequent
Criy. Law—15
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upon the same assault: R. v. Morris, 10 Cox, 480 ; R. v,
Friel, 17 Cox, 325; see s8. 866 & 969, post.

AIDING AND ABETTING SUICIDE. (New).

237. Every one is guilty of an indictable offence and liable to imprison-
ment for life who counsels or procures any person to commit suicide, actually
committed in conseguence of such counselling or procurement, or who aids or
abets any person in the commission of suicide.

This is new. By the common law suicide is murder,
and if one encourage another to commit suicide, and is
present abetting him while he does so, such person is guilty
of murder as a principal, and if two persons encourage each
other to self murder and one kills himself, and the other
-one fails, the latter is a prineipal in the murder of the
-other: R. v. Dyson, R. & R. 523; R. v. Russell, 1 Moo.
356 ; R. v. Alison, 8 C. & P. 418; R. v. Jessop, 16 Cox,
204, Now, under analogous facts, he would be indictable
ainder this s. 237 for counselling the other to commit
suicide, and also under the next section for attempting
himself to commit suicide.

A felo de se, or felon of himself, is & person who, being
of sound mind and of the age of discretion, voluntarily
killeth himself: 3 Inst. 54.

If a man give himself a wound, intending to be felo de
se, and dieth not within a year and a day after the wound,
he is not felo de se: Id.

The following passages from Hale and Hawkins may
be usefully inserted here :—

“I{ is not every melancholy or hypochondriacal dis-
temper that denominates a man non compos, for there are
few who commit this offence but are under such infirmi-
ties, but it must be such an alienation of mind tha
renders them to be madmen, or frantic, or destitute of the
use of reason; a lunatic killing himself in a fit of lunacy
i8 not felo de se; otherwise it is, if it be at another fime:"
1 Hale, 412.

4 But here, I cannot but take notice of a strange notion
which has unaccountably prevailed of late, that every one
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who kills himself must be non compos of course; for it is
said to be impossible that & man in his senses should do a
thing so contrary to nature and all sense and reason. If
this argument be good self-murder can be no crime, for a
madman can be guilty of none; but it is wonderful that
the repugnancy to nature and reason, which is the highest
aggravation of this offence, should be thought to male it
impossible to be any crime at all, which cannot but be the
necessary consequence of this position that none but a
madman can be guilty of it. May it not, with as much
reason, be argued that the murder of a child or of a parent
is against nature and reason, and consequently that no
man in his senses can commit it ”: 1 Hawk. ¢. 9, s. 2.

In England the attempt to commit suicide is not an
attempt to commit murder, within 32 & 88 V. ¢. 20, but still
remains & common law misdemeanour: R. v. Burgess,
L. & C. 258; R. v. Doody, 6 Cox, 463.

An aider and abettor, called a principal in the second
degree, is one who is actually or constructively present
when an offence is committed; one who coungels or
procures the commission of an offence, but is absent when
it is committed, is called at common law an accessory
before the fact. Both are now treated as principals: s, 61,
ante; but that section does not apply as to punishment
where the offence of counselling or of aiding and abetting
is made a distinct offence. As to what is a counselling or
procurement see remarks under the said section.

Indictment.— that on at one A. B.
committed suicide, and that on divers days before the said
offence was conmitted by the said A. B., as aforesaid, C. D.
did unlawfully move, procure, aid, counsel, hire and com-
mand the said A. B. the said offence and suicide to do and
commit (or, that C. D. was present and aiding and
dhetting the said A. B. in the commission of the said
offence and suicide.)
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If the suicidewas not committed yet the inciting to it is
an offence: R. v. Gregory, L. R. 1 C. C. R. 77; so0 is the
conspiracy by two persons to commit suicide together,

8. 527. ,
See R. v. Dyson, R. & R. 528; R. v. Russell, 1 Moo.
856. This last case applies only to an accessory, not to an
alder and abettor: R. v. Towle, R. & R. 814.

A. and B. go out together with a gun to kill D. 4,
fires the shot, but his gun bursts and kills himself (A). 4.
has committed suicide, and B. was aider and abettor to
that suicide. A :

ArreEMPT To CoMMIT SUICIDE. (New).

238. Every one who attempts to commit suicide is guilty of an indictable
offence and liable to two years’ imprisonment,

See remarks under preceding section ; fine, 8. 958,

Indictment.— that A. B. on unlawfully and
wilfully did attempt and endeavour to unlawfully kill him-
self and thereby to commit suicide.

NEGLECT BY A MOTHER IN CHILD-BIRTH TO OBTAIN ASSISTANCE. (New).

239. Every woman is guilty of an indictable offence who, with either of
the intents hereinafter mentioned, being with child and being about to he
delivered, neglects to provide reasonable assistance in her delivery, if the child
is permanently injured thereby, or dies, either just before, or during, or shortly
after birth, unless she proves that such death or permanent injury wasnot
caused by such neglect, or by any wrongful act to which she was a party, and
is liable to the following punishment :

(a) If the intent of such neglect be that the child shall not live, to imprison-
ment for life;

(b) If the intent of such neglect be to conceal the fact of her having had 2
child, to imprisonment for seven years.

See ante, remarks under s. 219.
This is new. It is taken from the English bill of 1880.
The Imperial Commissioners reported thereon ag follows:
¢ The subject of child-murder is one as to which the existing
+ law seems to require alteration. At present no distinetion is
made between the murder of a new-born infant by its mother,
and the murder of an adult. Practically this severity defeais
itself, and offences which are really cases of child murder are
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often treated as cases of concealment of birth simply., . . .
This section will afford a means of punishment for child murder
where there would be a practical difficulty in obtaining a convie-
tion for that offence.”

Under a charge of “child murder the accused cannot
pe found guilty of this new offence created by s. 239. A
verdict of concealment of birth may be given if the evidence
wmrants it, s. 713. The punishment would then be under
nest section.

If R. v. Handley, 138 Cox, 79, is good law, the offence
covered by this s. 239 would at common law, when the
child dies after birth, be murder or manslaughter.

It is not easy to imagine a case where it would be pos-
gible to obtain a conviction under this section, where achild
dies before, even if it is only just before, his birth. The
expression itself ‘ dies before his birth " is not a bappy
one; see 8. 219, ante. ‘

The words “‘ unless she proves,” ete., are utterly useless.
Either the prosecutor’s case must be proved or not. If it
is, the jury must conviet ; if not, they must acquit ; and it
is not if it is not proven that the death or injury. was
caused by the neglect.

Indictment under (a).— that A. B.on at

a then and there being with child and about fo
be delivered, did unlawfully, with intent that her said child
should not live, neglect to provide reasonable agsistance in
her delivery, whereby her said child was permanently in-
jured, (or died during or shortly after birth.) A verdict of
guilty under s-s. (b)) may be given upon this indictment if
the evidence warrants it.

CoxceaLING DEaAD Bopy oF A CHILD.

240. Every one is guilty of an indictable offence, and liable to two years’
imprisoninent, who disposes of the dead body of any child in any manner, with
intent to conceal the fact that its mother was delivered of it, whether the child
died before, or during, or after birth. R. S.C. ¢. 162, s. 49. (Amended).
242V, ¢. 100, s, 60 (Imp.).
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" Fine, s, 958 A éonviction for this offence may be given
upon an indictment for child murder, s. 714.

The enactment applies not only to a mother, but to

every one who disposes of the dead body of a child with

- intent to conceal its birth. The repealed clause had the
words “ by any secret disposition.”

 Indictment.— . that A.B.,on - . was delivered"
“of a child ; and that subsequently, on ., the said
“child having died, the said A. B. did unlawfully dispose of
the dead body of the said child by secretly burying it with
intent to conceal the fact that she had been delivered of it,
(State the means of concealment specially.) -

; In R. v. Berriman, 6 Cox, 388, Erle, J., told the jury
that this offence cannot be committed unless the child had
arrived at that stage of maturity at the time of birth that
it might have been a living child. But in a later case, R.
v. Colmer, 9 Cox, 506, Martin, J., ruled that the offence ig
complete on a fetus delivered in the fourth or fifth month—

~ of pregnancy, not longer than a man’s ﬁnger, but having
the shape of & child. ‘

Final disposition of the body is not material, and hiding
it in a place from which a further removal was contem-
plated would support the indictment: R. v. Goldthorpe,
Moo. 241, R. v. Perry, Dears. 471.

Leavmg the dead body of a child in two boxes, closed
but not locked or fastened, one being placed inside the other
in a bedroom but in such a position as to attract the
attention of those who daily resorted to the room, is nota
gecret disposition of the body within the meaning of the
statute: R. v. George, 11 Cox, 41. ‘

- 'What is a secret disposition of the dead body of a child
within the statute is & question for the jury, depending on
the circumstances of the particular case. Where the dead
body of a child was thrown into a field, over a wall 43 feet -
high separating the yard of a public house from the field,
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and a person looking over the wall from the yard might
have seen the body, but persous going through the yard ot
using it in the ordinary way would not, it was held, on a
case reserved, that this was an offence within the statate :
R. v. Brown, 11 Cox, 517, Warb. Lead. Cas. 94.

Although the fact of the prisoner having placed the
,dea@ body of her newly-born child in an unlocked box is not
of itself sufficient evidence of a criminal concealment of
birth, yet all the attendant circumstances of the case must
be taken into consideration in order to determine whether
or not an offence has been committed : R. v. Cook, 11 Cox»
549. ' ' | 4

In order to conviet a woman of attempting fo conceal

the birth of her child, under s. 711, post, a dead body
must be found and identified as that of the child of which
she is alleged to have been delivered. A woman, ap-
parently pregnant, while staying at an inn, at Staford,
received by post, on the 28th of August, 1870, a Rugby

—newspaper with the Rugby post mark upon it. On the same
day, her appearance and the state of her room seemed to
indicate that she had been delivered of a child. She left
for Shrewsbury next morning, carrying a parcel. That
afternoon a parcel was found in a waiting room at Staford
station. It contained the dead body of a newly-born child,
wrapped in @ Rugby Gazette, of August 27th, bearing the

~ Rugby postmark. There is a railway from Stafford to
Shrewsbury, but no proof was given of the woman having
been at Stafford Station: Held, that this evidence was not
sufficient to “identify the body found as the child of which
the woman was said to have been delivered, and would
not therefore justify her convietion for  conecealment o
birth: R. v. Williams, 11 Cox, 684.

Where death not proved conviction is illegal : R. v. Bell,
§1Ir. R. C. L. 542.

A, being questioned by a police-constable about the’
concealment of a birth, gave an answer which caused the
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officer to say to her, ¢ It might be better for you to tell the
truth and not a lie.” Held, that a further staternent made
by A. to the policeman after the above inducement was in-
admissible in evidence ageinst her, as not being fregiand
voluntary.. A. was taken into custody the same day,
placed with two accomplices, B. and C. and charged with
concealment of birth. All three then made statements,
Held, that those made by B. and C. could not be deemed
to be affected by the previous inducement to A. and were,
therefore, admissible against B. and C. respectlvelv, al-
though that made by A. was not so. The prisoners were
sent for trial, but before their committal they received the
formal caution from the magistrate as to . anything they
‘might wish to say. Whereupon A. made a statement
which was taken down in writing, as usual, and attached
to the deposition: Held, that this latter statement of A,
might be read at the trial as evidence against herself..
Mere proof that a woman was delivered of a child and
allowed two others to take away its body is insufficient to
. gsustain an indictment against her for concealment of birth:
R. v. Bate, 11 Cox, 686. ‘

A woman delivered of a child born ahve endeavoured
to conceal the birth theréof by depositing the child while
alive in a corner of a field, when it died from exposure,
Held, that she could not be indicted under the above
section: R. v. May, 16 L. T. 362.

The prisoner who lived alone had placed the dead
body of her new born child behind a trunk in the room she
occupied, between the trunk and thewall. On heing chatged
with baving had a child she at first denied it. Held,
sufficient to support a conviction for concealment of birth :
R. v. Piche, 80 U. C. C. P. 409.

See other cases under s. 714 post and R. v. Handley

13 Cox, 79.
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PART XIX.

BODILY INJURIES, AND ACTS AND OMISSIONS CAUSING
DANGER TO THE PERSON.
WOUNDING WITH INTENT.

241. Every one is guilty of an indictable offence and liable to imprison-
ment for life who, with intent to maim, disfigure or disable any person, or to
do some other grievous bodily harm to any person, or with intent to resist or
prevent the lawful apprehension or detainer of any person, unlawfully by any
means wounds or causes any grievous bodily harm to any person, or shoots at
any person, or, by drawing a trigger, or in any other manner, attempts to
discharge any kind of doaded arms at any person. R. S. C. c. 162, s. 13
(dmended); 2425 V. ¢. 100, 5. 18 (Imp.).

The repealed clause contained the words ‘ unlawfully
and maliciously by any means whatsoever.”

“Loaded arms” defined, s. 3: see R. v. Latimer, 16
Cox, 70, Warb. Lead. Gas. 117 ; and R. v. Clarence, Warb.
Lead. Cas. 130, 22 Q. B. D. 23.

Anindictment under the Englich clause charging that
the prisoner did ‘‘ inflict ” grievous bodily harm instead of
“cause’” is sufficient: R.v. Bray, 15 Cox, 197.

Indictment for wounding with intent to maim.—
that J. S. on one J. N. unlawfully did wound, with
_intent in so doing him the said J. N. thereby there to maim

(addfcount stating *‘ with intent to disfigure’’ and one
“with intent to disable.”  Also one stating ** with intent to do
some grevious bodily harm.” And if mecessary, one*‘with
intent to prevent (or resist) the lawful apprelension of.) See
form F. F. schedule one under s. 611 post, in which the
words “ did actual bodily harm ” are quite wrong.

An indictment under the repealed act, charging the act
tohave been done “ feloniously, wilfully and maliciously "
was held bad, the words of the statute, then being * unlaw-
folly and maliciously:” R. v. Ryan, 2 Moo. 15. In
practice the first count of the indictment is generally for
wounding with intent to murder. These counts are allowed
to be joined in the same indictment.
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This clause includes every wounding done without law-
ful excuse with any of the intents mentioned in it ; from
the act itself malice will be inferred: R. v. Latimer,
17 Q. B. D. 859, Warb. Lead. Cas. 117, and cases there

cited.

The instrument or means by which the injury was
inflicted need not be stated in the indictment, and if stateq
need not be proved as laid : R. v. Briggs, 1 Moo. 818. And
‘in the same case it was held that upon an indietment
which charged a wound to have been inflicted by striking
with a stick and kicking with the feet, proof that the wound
was caused either by striking with a stick or kicking was
sufficient, though it was uncertain by ‘which of the two the
injury was inflicted.

In order to convict of the offence the intent mustbe
proved as laid; hence the necessity of several counts charg.
ing the offence to have been committed with differens
intents. If an indictment alleged that the defendant eut
the prosecutor with intent to disable, and to do some
grievous bodily harm, it will not- be supported by proof of
an intention to prevent alawful apprehension : R. v. Duffin,
R. &. R. 865; R. v. Boyce, 1 Moo. 29 ; unless for the pur-
pose of affecting his escape the defendant also harboured
one of the intents stated in the indictment: R. v. Gillow,
1 Moo. 85; for where both intents exist it is immaterial
which is the principal and which the subordinate. There-
fore where, in order to commit a rape, the defendant cut
the private parts of an infant,and thereby did her grievous
bodily harm, it was holden that he was guilty of cutting
with intent to do her grievous bodily harm, notwithstand-
ing his principal object was to commit the rape: R. v. Cox,
R. & R. 862. So also, if a person wound another in order
to rob him, and thereby inflict grievous bodily harm, he
may be convicted on a count charging him with an intenf
to do grievous bodily harm.
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An indictment charging the prisoner with wounding A.
with intent to do him grievous bodily harm, is good
elthough it is proved that he mistook A. for somebody else,
and that he intended to wound another person: R. v.
Stopford, 11 Cox, 648 : sce R. v. Hunt 1 Moo. 98.

The prisoner was indicted for shooting at A. with in-
tent to do him grievous bodily harm. He fired a pistol
into a group of persons who had assaulted and annoyed
him, among whom was A., without aiming at A. or any one
in particular, but intending generally to do grievous bodily
harm, and wounded A. Held, on a case reserved, that he
was rightly ®onvicted : R. v. Fretwell, L. & C. 448.

With respect to the intents mentioned in the statute it
may be useful to observe that to maim is to injure any part
of a man’s body which may render him in fighting less
‘able to defend himself, or annoy his enemy ; to disfigure
is to do some external injury which may detract from his
personal appearance ; and to disable is to do something
which creates a permanent disability, and not merely tem-
porary injury : Archbold, 666. It is not necessary that a
grievous bodily harm should be either permanent or dan-
gerous ; if it be such as seriously to interfere with health or
comfort that is sufficient; and, therefore, where the
lefendant cut the private parts of aninfant. and the wound
was not dangerous, and was small, but bled a good deal,
and the jury found that it was a grievous bodily harm, it
was holden that the conviction was right : R. v, Cox, R. &
R, 362.

Where the intent laid is tQ prevent a lawful:apprehen-
sion it must be shown that the arrest would have been
lawful ; and where the circumstances are not such that the
puty must know why he is about to be apprehended it
must be proved that he was apprised of the intention to
apprehend him : Archbold, 667.

While the defendant was using threatening language to
athird person a constable in plain clothes came up and
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interfered. The defendant struck the constable with hig
fist, and there was a struggle between them. The con-
stable went away for assistance, and was absent for gn
hour ; he changed his plain clothes for his uniform and
yeturned to defendant’s house with three other constables.
They forced the door and entered the house. The defend-
ant refused to come down, and threatened to kill the first
man who came up to take him. The constables ran up.
stairs to take him, and he wounded one of them in the
struggle that took place. Held, upon a case reserved, thit
the apprehension of the prisoner at the time was unlawful,
and that he could not be convicted of wounding the con-
stable with intent to prevent his lawful apprehension: R.
v. Marsden, 11 Cox, 90.

Upon an mdmtment for an assault with intent to do
grievous bodily harm a plea of guilty to & common assault
may be received if the prosecution consents: R. v. Rox-
burgh, 12 Cox, 8.

Upon an indictment for any offence under this clause
the jury may find a verdict of guilty of an attempt fo com-
mit it, s. 711.

A verdict of common assault may also be found, s. 713,

. And, if the prosecutor fail in proving the intent, the
defendant may be convicted of unlawfully wounding, and
gentenced under the next section.

And where three are indicted for malicious wounding
with intent to do grievous bodily harm the jury may con-
viet two of the offence under s. 241, and the third of m-
lawfully wounding under s. 242: R. v. Cunningham, Bell, 72.

Where a prisoner was indicted for feloniously wounding
with intent to do grievous bodily harm: Held, that the
intention might be inferred from the act: R. v. LeDant
2 G. & 0. (N. 8.) 401,

L. was tried on an indictment under .32 & 33 V. ¢. 2,
containing four counts. The first charged that he did
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unlawfully, ete., kick, strike, wound and do grievous bodily
harm to W., with intent, ete., to maim ; the second charged
ar assault, as in first, with intent to disfigure; the third
charged intent to disable; the fourth charged the intent
to do some grievous bodily harm. The prisoner was found
guilty of a common assault. Held, that L. was rightly
convicted, 8. 51 of the Act, 82 & 83 V. ¢. 20, authorizing
such conviction : R. v. Lackey, 1 P. & B. (N. B.) 194.

An indictment for doing grievous bodily harm, which
alleged that the prisoner did ‘‘ feloniously ” stab, cut and
wound, etc., instead of alleging, in the terms of the 17th
section of 32 & 38 V. c¢. 20, that he did ‘“ unlawfully” and
“maliciously ”’ stab, ete., is good : a defective indictment
is amendable under 82 & 83 V. ¢. 29, s. 82, and any objection
to it for any defect apparent on the face thereof must be
taken by demurrer or motion to quash the indictment
before the defendant has pleaded and not afterwards:
R.v. Flynn, 2 P & B. (N. B.) 821.

UnLawruL WOUNDING.

242. Every oneisguilty of an indictable offence and liable to three years”
imprisonment who unlawfully wounds or inflicts any grievous bodily harm
upon any other person, either with or without any weapon or instrument.
R.S.C. c. 162, 5. 14 (dmended). 24-25V. c. 100, 5. 20 (Imp.).

The repealed clause contained the words * and mali-
ciously.” Fine, 8. 958.

Indictment for unlawfilly wounding.— one J. N
mlawfully did wound (wound or inflict any grievous bodily
harm upon). (ddd a count charging that the defendant
“did inflict grievous bodily harm upon J. N.")—

The act must have been done maliciously. Malice
would in most cases be presumed: 8 Burn, 754; R. v.
Martin, 14 Cox, 683, 8 Q. B. D. 54.

Sse remarks under preceding section and R. v. Martm,
§Q.B. D. 54.

But general malice alone constitutes the offence.
Yalice against the person wounded is not a necessary in-
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gredient of the offence. So if any one, intending to wound
A., accidentally wounds B., he is guilty of an offence under
this clause : R. v. Latimer, 16 Cox, 70,17 Q. B. D. 359,

Upon an indictment for assaulting, beating, wounding
and inflicting grievous bodily harm, the prisoner may b
convicted of a common assault : R. v. Oliver, Bell, 287,

Upon an indictment charging that the prisoner ““ unlay-
fully and maliciously did assault one H. R., and did thep
and there unlawfully and maliciously kick and wound him,
the said H. R., and thereby then and there did unlawfylly
and maliciously inflict upon the said H. R. grievous bodil}
harm, against” the jury may veturn a verdict of
guilty of a common assault merely : R. v. Yeadon, L. & (,
81. ‘

In R.v. Taylor, 11 Cox, 261, the indictment was g
follows :— “That Taylor on unlawfully ang
maliciously did wound one Thomas and the jurors

that the said Taylor did unlawfully and maliciously
inflict grievous bodily harm upon the said Thomas.”

Upon this indictment the jury returned a verdict of
common assault, and upon a case reserved the conviction
was affirmed.

In R.v. Canwell, 11 Cox, 268, a verdiet of common
assault was also given upon an indictment containing only
one count for maliciously and unlawfully inflicting grievous
bodily harm, and the conviction was affirmed upon a case
reserved.

The defendant may be found guilty of the attempt to
commit the offenee charged, s. 7T11.

To cause any one by threats of violence to do an ac,
under the impulsion of fright, by which he is grievously in-
jured is a eriminal offence under this section: R. v. Hall-
day, 6 Times, L. R. 109.

A man does not inflict grievous bodily harm on his wifs
within the mesning of this section by communieating o



Secs. 243, 244] SHOOTING AT VESSELS, ETC. 239

her a venereal disease: R. v. Clarence, 16 Cox, 511, 22
Q. B. D. 23, Warb. Lead. Cas. 180 ; see Hegarty v. Shine,
14 Cox, 124. A previous conviction for an assault bars an
indictment for unlawful wounding based on the same
facts: R. v. Miles, 17 Cox, 9.

SuooTING AT HER MAJESTY’S VESSELS—WOUNDING AN OFFICER ON DUTY.

243« Every one is guilty of an indictablé offence and liable to fourtcen
wars' imprisonment who wilfully—

(a) Shotts at any vessel belonging to Her Majesty or in the service of
Canada; or

(t) Maims or wounds any public officer engaged in the execution of his
duty or any person acting in aid of such officer. R. S. C. c. 32,5, 213; c. 34,
2 99 (Amended).

“Public officer” defined, s.3. The punishment is altered.

The repealed enactments applied only to customs or inland
revenue officers.

CHOKING OR DRUGGING WITH INTENT.

244. Every one is guilty of an indictable offence and liable to imprison-
went for life and to be whipped, who with intent thereby to enable himself or
aty other person to commit, or with intent thereby to assist any other person
incommitting any indictable offence—

{«) By any means whatsoever, attempts to choke, suffocate or strangle any
other person, or by any means calculated to choke, suffocate or strangle,

attempts to render any other person insensible, unconscious or incapable of
resistance ; or

(¢) Unlawfully applies or administers to, or causes to be taken by, or
atterapts to apply or administer to, or attempts or causes to be administered
wor taken by, any person, any chloroform, laudanum or other stupefying or
overpowering drug, matter or thing. R. S. C. c. 162, 8s. 15 & 16 (dmended).
%425 V. ¢ 100, 88, 21, 22. 26-27 V. c. 44 (Imp.).

Indictment for attempting to choke.— unlawfully
did attempt by then (state the means), to choke, suffocate
and strangle one J. N. (suffocate or strangle any person, or

), with intent thereby then to enable him, the said
A B, the monies, goods, and chattels of the said J. N.,
from the person of the said J. N., unlawfully to steal. (4dd
counts varying the statement of the overt acts, and of the
intent,)

This clause is new, and is directed against those
stfempts at robbery which have been accompanied by
violenee to the throat: Greaves, Cons. Acts, 54.
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In certain cases a verdict of common assault may be
given upon an indictment for this offence, s. 713.

Indictment for attempting to drug.—- unlawfully
did apply and administer to one J. N. (or cause )
certain chloroform with intent thereby (intent as in the last
precedent).

If it be not certain that it was chloroform, or laudanum,
that was administered, add a count or counts stating it to
be ‘“a certain stupefying and overpowering drug and
matter to the jurors aforesaid unknown.” Add also countg
varying the intent if necessary.

As to what constitutes an ‘ administering, or attempt-
ing to administer ”: se¢ remarks under s. 282, ante,

ADMINISTERING P0O1SON S0 AS To ENDANGER LIFE.

245 Every one is guilty of an indictable offence and liable to Jourteen
years imprisénment who unlawfully administers to, or causes to be admin.
istered to or taken by any other person, 3ny poison or other destructive o
noxious thing, 8o as thereby to endanger the life of such person, or 8o as there-
by to inflict upon such person any grievous bodily ha.rm. R.8.C.c. 162, 517;
24-25V. c. 100, s. 23 (Imp.).

The words “and maliciously” were in the repealed -
section after *‘unlawfully ”: see remarks under next section,
and under ss. 241 and 242, ante.

ADMINISTERING Po1soN WITH INTENT To INJTRE,

246. Every one is guilty of an indictable offence and liable to three years
imprisonment who unlawfully administers to, or causes to be administered to
or taken by, any other person any poison or other destructive or noxious thing,
with intent to injure, aggrieve or annoy such person. R.S.C.ec. 162, 3,18,
24.25 V. c. 100, 5. 24 (Imp.).

The words “and mahclously were in the repesled
section after “ unlawfully.”

Fine, 8. 958.

Under an indictment under s. 245 the jury may find
the prisoner guilty of the offence provided for in s. 246.

Indictment under s. 245 for administering poison so as o
endanger life.— unlawfully did administer to one
J. N. (or cause . ), & large quantity, to wit, tw
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drachms of a certain deadly poison called white arsenic,
and thereby then did endanger the life of the said J. N.

Add a count stating that the defendant ¢ did cause to be
taken by J. N. a large quantity of " and if the kind
of poison be doubtful, add counts describing it in different
ways, and also stating it to be ““ a certain destructive thing,
(or @ certain noxious thing) to the jurors aforesaid unknown.’
There should be also a set of counts stating that the defendant
thereby * inflicted upon J. N. grievous bodily harm.”

Administering cantharides to a woman with intent to
excite her sexual passion, in order to obtain connexion with
her, is an administering with intent to injure, aggrieve or
annoy, within the meaning of s. 246: R. v. Wilkins, L.
& C. 89.

If the poison i3 administered merely with intent to
injure, aggrieve or annoy, which-in itself would merely
smount to an offence under s. 246, yet if it does, in fact,
inflict grievous bodily harm, this amounts to an offence
under 8. 245 : Tulley v. Corrie, 10 Cox, 640.

But to constitute this offence the thing administered
must be noxious in itself, and not only when taken in
¢xeess : R. v. Hennah, 18 Cox, 547.

‘“ An intent to injure, in strictness, means more than an
intent to do harm. It connotes an intent to do wrongful
barm " : per Bowen, L.J., Mogul Co. v. McGregor, 28
(. B. D. 598.

* CatsiNg BopiLy INJURIES By EXPLOSIVES.

247. Every one is guilty of an indictable offence and liable to mprison-
neat for life who unlawfully and by the explosion of any explosive substance
burns, maims, disfigures, disables or does any grievous bodily harm to any
peson. R. S, C. c. 162, 8. 21. 24-25 V. ¢, 100, s. 28 (Imp.).

The words * and maliciously ” were in the repealed sec-
tion after *“ unlawfully.”

See remarks under next section.

248. Every one is guilty of an indictable offence and liable, in case (a) to

nigrisoument for life and in case (b) to fourteen years’ imprisonment, who
unlawfully—

Criv, Law—16
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(@) With intent to burn, maim, disfigure or disable any person, or to go
some grievous bodily harm to any person, whether any bodily harm is effecteq
or not—

(i) Causes any explosive substance to explode ;

(i) Sends or delivers to, or causes to be taken or received by, any
person any explosive substance, or any other dangerous or noxious thing s
H

(iii) Puts or lays at any place, or casts or throws at or upon, or other.
wise applies to, any person any corrosive fluid, or any destructive ¢
explosive substance ; or
(b) Places or throws in, into, upon, against or near any building, ship or

vessel any explosive substance, with intent to do any bodily injury to any
person, whether or not any explosion takes place and whether or not any bodil}
injury is effected. R. S.C. c. 162, ss. 22 and 23. 24-25 V. c. 100, ss, 29 & 39

(Imp.).

The words in italics are not in the Imperial Act.

“ Explosive substance ” defined, s. 3.

The words “and maliciously” were in the repealed
section after *“ unlawfully.”

Indictment under s. 248 for sending an explosive syp.

‘stance with ntent, etc. unlawfully did send (or
deliver to or cause to be taken or received by) to one J. N, 4
certain explosive substance and dangerous and noxious
thing, to wit, two drachms of fulminating silver, and two
pounds weight of gunpowder, with intent in so doing him
the said J. N.'thereby then to burn (maim, disfigure or
disable, or do some grievous Lodily harm). (4dd counts
varying the injury and intent). .

Indictment under 8. 248 for throwing corrosive fluid, with
intent, etc. unlawfully did cast and throw upon one
J. N. a certain corrosive fluid, to wit, one pint of oil of
vitriol, with intent in so doing him the said J.N., thereby
then to burn. (4dd counts varying the injury and the
tntent.) :

In R. v. Crawford, 1 Den. 100, the prisoner was indicted
for maliciously throwing upon P. C., certain destructiv
matter, to wit, one quart of boiling water, with intent, etc.
The prisoner was the wife of P. C., and when he was aslegp
ghe, under the influence of jealousy, boiled a quart of water,
-and poured it over his face and into one of his ears, and
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ran off boasting she had boiled him in his sleep. The
injury was very grievous. The man was for a time deprived
of sight, and had frequently lost for a time the hearing of
one ear. The jury having convicted, the judges held that
the convietion was right.

In R. v. Murrow, 1 Moo. 456, it was held, where the
defendant threw vitriol in the prosecutor's face, and so
wounded him, that this wounding was not the “ wounding ”
meant by the 9 Geo. IV.c.81,s. 12; but it would now
fall under this statute. The question of intent is for the
jury R. v. Saunders, 14 Cox, 180.

Indictment under s. 247 for burning by gunpowder.—

unlawfully, by the explosion of a certain explosive
substance, that is to say, gunpowder, one J. N. did burn
(ddd counts varying the statement of the imjury, accm'dmg
to cireumstances.)

Indictment charged defendants with having unlawfully,
knowingly and wilfully deposited in a room in a lodging
or boarding house (described) in the city of Halifax, near
to certain streets or thoroughfares and in close proximity
to divers dwelling houses, excessive quantities of a danger-
ous and explosive substance called dynamite, in excessive
and dangerous quantities, by reason whereof the inhabi-
tants, ete., were in great danger: Held, good, without
alleging carelessness, or that the quantities deposited were
50 great that care would not produce safety : R. v. Holmes,
5R.& G. (N. S.) 498.

SeTTING SPRING GUNs, TraPs, E1c., ETC.

249. Fvery one is guilty of an indictable offence and liable to five years’
imprisonment who sets or places, or causes to be set or placed, any spring-gun,
man-trap, or other engine calculated to destroy human life or inflict grievous
bodily harm, with the intent that the same or whereby the same may destroy,
or inflict grievous bodily harm upon any trespasser or other person coming in
contact therewith.

2, Every one who knowingly and wilfully permits any such spring-gun,
man-trap or other engine which has been set or placed by some other person,
in any place which is in, or afterwards comes into, his possession or occupa-
tion, to continue so set or placed shall be deemed to have set or placed such
gun, trap or engine with such intent as aforesaid.
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‘3. This section does not extend to any gun or trap usually set or placed
-with the intent of destroying’ vermin or noxious animals. R.8.C. c. 162, s, 24

24.25 V. c. 100, s. 31 (Imp.).

The last three words are new: see Wootton v. Dawkins,
2 C.B. N. 8. 412; Bird v. Holbreok, 4 Bing. 628; Tlot
v. Wilkes, 8 B. & Ald. 804 ; Jordin v. Crump 8 M. & W.

782.

Fine, s. 958.

The English Act has the following additional provige:
“Provided also that nothing in this section shall be deemeg
to make it unlawful to set or place or cause to be set o
placed, or to be continued set or placed, from sunset t,
sunrise, any spring-gun, man-trap, or other engine which
shall be set or placed, or caused or continued to be set or
placed, in a dwelling-house for the protection thereof.”

Indictment.— unlawfully did set and place, and

caused to be set and placed, in a certain garden situate

a certain spring-gun which was then loaded angd

charged with gunpowder and divers leaden shot, with intent

thaj the said spring-gun, so loaded and charged as afore.

said,should inflict grievous bodily harm upon any trespasser
who might come in contact therewith.

Prove that the defendant placed or continued the spring-
gun loaded in a place where persons might come in contact
with it; and if any injury was in reality occasioned state
it in the indictment, and prove it as laid. The intent can
only be inferred from circumstances, as the position of the
gun, the declarations of the defendant, and so forth; any
injury actually done will, of course, be some evidence of the
intent: Archbold.

A dog-spear set for the purpose of preserving the game
is not within the statute, if not set with the intention to do
grievous bodily harm to human beings: 1 Russ. 1052.

The instrument must be caleulated to destroy life or
" cause grievous bodily harm, and proved to be such; and, if
the prosecutor, while searching for a fowl among sorebushes
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in the defendant’s garden, came in- contact with a wire

which caused a loud explosion, whereby he was knocked .
down, and slightly injured about the face, it was held that

the case was not within the statute, as it was not proved .
what was the natureof the engine or substance which caused

the explosion, and it was not enough that the instrument
was one calculated to ereate alarm: 1 Russ. 1058.

INJURiES TO RalLways, ETo.

230. Every one is guilty of an indictable offence and liable to imprison-
meat for life who unlawfully— .
(«) With intent to injure or to endanger the safety of any person travel-
ling or being upon any railway,
(i) Puts or throws upon or across such railway any wood, stone, or
other matter or thing ;

(i1) Takes up, removes or displaces any rail, railway switch, sleeper or
other matter or thing belonging to such railway, or injures or destroys
any track, bridge or fence of such railway, or any portion thereof ;

(iti) Turns, moves or diverts any point or other machinery belonging
to such railway ; )

(iv) Makes or shows, hides or removes any signal or light upon or
near to such railway ;

(v) Does or causes to be done any other matter or thing with such in-
tent ; or
{b) Throws, or causes to fall or strike at, against, nto or upon any engine,

tender, carriage or truck used and in motion upon any railway any wood, stone
or other matter or thing, with intent to injure or endanger the safety of any
person being in or upon such engine, tender, carriage or truck, or in or upon
any other engme, tender, carriage or truck of any train of which such first

mentioned engine, tender, carriage or truck forms part. R.C.S.c. 162, ss. 25
&£9. 2425V, c. 100, s. 32-33 (Imp.).

The words “and maliciously? were in the repealed
section after * unlawfully.”

See remarks under next section,

EXDANGERING SAFETY OF PERSON ON RAILWAY.

231. Every one is guilty of an indictable offence and liable to two years’
imprisonment who, by any unlawful act, or by any wilful omission or neglect
of duty, endangers or causes to be endangered the safety of any person con-
veyed or being in or upon a railway, or aids or assists therein. R.S.C. c. 162,
.21, 242 ch. 100, 8. 34 (Imp.).

Fine, s. 958. A verdict of attempt may be given, if the
evidence warrants it, s. 711.
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The words *“of duty” in this last section are not in

the English Act. /
Indictment under s. 251 for endangering by wilful neglect
the safety of railway passengers. that J. 8. on

unlawfully did, by a certain wilful omission and neglect of
his duty, that is to say, by then wilfully omitting and
neglecting to turn certain points in and upon a certain
railway called in the parish which points it
was then the duty of him, the said J. 8., to turn, endanger
the safety of certain persons then conveyed and being in
and upon the said railway . (Add counts varying
the statement of defendant’s duty, etc.) :

An acquittal of the offence under s. 250 was no bar to
an indictment for the offence under 5. 251: R. v.Gilmore, 15
Coz, 85 ; but now it would be as a verdict for the offence
-provided for in 8. 251 can be given on an indictment under
8. 250: s. 713, post.

See post, remarks under 8. 489. The forms of indict-
ments there given may form a guide for indictments under
the present section.

Prove that it was the duty of the defendant to turn the
points; that he wilfully omitted and neglected to do so;
and that, by reason of such omission and negleet, the
safety of the passengers or other persons conveyed or being
on the railway was endangered (which words will include,
not only passengers, but officers and servants of the rail-
way company): Archbold.

In R. v. Holroyd, 2 M. & Rob. 389, it appeared that
large quantities of earth and rubbish were found placed
across the railway, and the prosecutor’s case was that this
had been done by the defendant wilfully and in order to
obstruct the use of the railway; and the defendant's case
was that the earth and rubbish had been accidentally
dropped on the railway: Maule, J., told the jury, that if
the rubbish had been dropped on the rails by mere
accident the defendant was not guilty ; but ‘it was by no ]
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means necessary, in order to bring the case within this
Act, that the defendant should have thrown the rubbish on
the rails expressly with the view to upset the train of
carriages. If the defendant designedly placed these sub-
stances, having a tendency to produce an obstruction, not
caring whether they actually impeded the carriages or not,
that was a case within the Act.” And on one of the jury
asking what was the meaning of the term ““ wilfully,” then
used in the statute, the learned judge added * he should
consider the act to have been wilfully done, if the
defendant intentionally placed the rubbish on the line,
knowing that it was a substance likely to produce an
obstruction ; if, for instance, he had done so in order to
throw upon the company’s officers the necessary trouble of
removing the rubbish.” This decision may afford a safe
guide to the meaning of the term wilful in this clause,
951: Greaves, Cons. Acts, 62. In the other clauses the
word wilfully is now replaced by unlawfully.

On 8. 250 (b) Greaves says :—* The introduction of the
word at extends this clause to cases where the missile fails
to strike any engine or carriage. Other words were intro-
duced to meet cases where a person throws into of upon
one carriage of a train, when he intended to injure a
person being in another carriage of the same train, and
similar cases. In R. v. Court, 6 Cox, 202, the prisoner
was indicted for throwing a stone against a tender with
intent to endanger the safety of persons on the tender,
and it appeared that the stone fell on the tender but
there was no person on it at the time, and it was held
that the section was limited to something thrown upon an
engine or carriage having some person therein, and conse-
quently that no offence within the statute was proved;
but now this cagse would clearly come within this clause.”

In R. v. Bradford, Bell, 268, it was held that a rail-

vay not yet opened for passengers, but used only for the

tarriage of materials and workmen, is a railway within the
statute.
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In R. v. Bowray, 10 Jur. 211, 1 Russ. 1058, on an
indictment for throwing a stone on a railway so as to
endanger the safety of passengers, it was held that the
intention to injure is not necessary, if the act was done
wilfully, and its effect be to endanger the safety of the
persons on the railway.

It is not necessary that the defendant should have en-
tertained any feeling of malice against the railway com-
pany, or against any .person on the train; it is quite
enough to support an indictment under the statute if the
act was done mischievously, and with a view to cause an
obstruetion of a train : R. v. Upton, 5 Cox, 298.

Two boys went upon premises of a railway company,
and began playing with a heavy cart which was near the
line. Having started the cart it ran down an embankment
by its own impetus. One boy tried to divert its course;
the other cried to him *‘ let it go.” The cart ran on with-
out pushing until it passed through a hedge, and a fence-
of posts and rails, and over a ditch on to the railway; it
rested so close to the railway lines as to obstruct any car-
riages passing upon them. The boys did not attempt to
remove it : Held, that as the first act of moving the cart
was a trespass, and therefore an unlawful act, and as the
jury found that the natural consequence of it 