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THE RAMSAY CONTEMPT CASE.

We devote a considerable portion of our
space this month to the proceedings before
the Court of Queen’s Beneh in the caseof Mr.
Ramsay. Unless the Judicial Committee of
the Privy Council see fit to entertain an ap-
peal, the judgment of our highest Colonial
Court is, of oouvse, final and conclusive, and
we think it must be conceded that the weight
of authority is entirely on the side of the major-
ity. We admit, however, the cogency of Mr.
Justice MoxpELET'S argument. There is
something startling in the assertion of our
Supreme Court that in eertain exceptional
cases; called contempts of Court, the same
individual may be the accuser, the witness,
and the judge, and his judgment final and
irreversible. As stating this side of the ques-
tion, we give here Mr. Rausay’s letter to the
Editor of the Montreal Gasetle, under date
March 11th.

« 81r,—You have very properly said that
the judgmentsin my cuse give cause for alarm
to the whele community, and the judgment of
Saturday does not tend to allay the apprehen-
gion, It will be observed that the question
decided is not whether this or that thingis a
contempt; but the judges have laid claim to
two privileges which are totally incompatible
with the liberty of the subject : .

1st. That any judge may construe an act
either-in Court or out of Court, into & con-
structive contempt of Court.

2nd. That his decision, whether regular or
irregular, is not subject to any kind of revi-
sion ; nay, not even in Error.

In addressing you now I have no other ob-
ject than to prevent any misrepresentation
being attempted as to the true issue—an
iseug in which I am far less interested than
most other people. Had I sovght my own
ease and convenience, I could possibly have
obtained the remission of the fine; but it
seemed to. me that the question involved

should not be g0 evaded. If the judges collec-
tively arrogate to themselves such privileges
as these, the proper remedy is one that shall
be of general and not of partial applicability.
In a word, if they declare that by law they
have powers dangerous to soociety, why then
the law must be changed. To bring about
this change the general question must not be
lost sight of in the particular. It is not
whether under the circumstances the letters
complained of ought to be considered a con-
tempt; but whether the complainant can be
at once complainant and judge, and thie
finally, arbitrarily, and without responsibility.

As I shall have other opportunities of en-
tering into the whole merits of this case, it
is not now my intention to discuss the varions
jndgments given on the preliminaries of my
cage; but they have one common feature
which I think it right to indicate. All are,
and profess to be, €xceptions, for which #o law
is cited, and no seriows argiment attemipted.
Contempts, we dre given to understsnd, ave
cases totally apart ffom all others—tliey dre
not suseeptible of definition, and they hiave no
analogies. They are so subtle that no general
words will reach them ; they are not ihcluded
in all crimes whatsoever, nor I presume in
all cases whatsoever. Will such a state of
things be permitted to outlive for one year
the announcement of its existence 7"’

No one will object to the. fullest discussion
of the subject, with a view to Legislative inter-
ference ; but it may here be observed that we'
have two examples of lawyers modifying the
views upheld and expréssed in earlief years.
One is the judge concerned in this casé, who,
while Solicitor Generdl, drafted the bill read
by Mr. Ramsayin the course of his argument.
The other is Mr. Ersxivg, who, according
to Chief Justice Duvar, when Lord Chancel-
lor, greatly modified the views contained in
the letter eited ante, page 145,

The elaborate judgments in this case (espe-
cially that of Mr. Justice Baparry) leave
nothing to be gaid, but we find in the dmeri-
can Law Eegister for January, another author-
ity of some interest. Chancellor KiNT, under
date 13th March, 1826, writes thus to Mr.

; LIVINGSTON, criticizing that gentleman’s crim.
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inal code for Louisiana: ‘I am .entirely
against the abolition of the common-law doc-
trine of contempts, and your substitute I
humbly conceive to be wholly inadequale.
Your provision is that all contempts are to
be the subject of indictment and trial by jury.
Now, I beg leave to say that the jury are
wholly incompetent to judge of what is or is
not decorous or insulting language to a Court.
If a judge was called a blockhead or a fool,
one-half of the rude vulgar jurors of the coun-
try might think it a very smart, and possibly
a very true saying. Besides, the remedy by
indictment is o0 slow. Must a judge sit and
hear the contempt, and wait six months before
the trial in & Criminal Court can afford him
redress? Besides, you make no provision
for insulting gestures, or looks, or actions.
You say that if any person by words, or by
making a clamor or noise, wilfully, &c., he
may be removed and punished. So, if he use
any indecorous, contemptuous, or insulting
expressions, in the OPINION OF A JURY, he is
to be punished. 8o, if he obstruct the pro-
ceedings of the Court by violence or threats,
he shall be fined, &c. " Here is all the provi-
sion for contempts. All other contempts are
abolished, and all these contempts must be
tried on indictment, or information, in the
usual form. Now, I say you do not reach a
thousand nameless, but grose and abominable
contempts, that may "be offered in Court.
The impudent or malicious offender can,
Proteus-like, elude all your rattling chains,
and insult with impunity. Insults to a court
ought to be punished with the celerity of
lightning, and here you wait the slow process
of indictment for an open insult to the bench.
I never would accept & judicial office under
any government, if I was to be left so naked
and defenceless a8 you in this chapter leave
the Louisiana judges. It is by far the most
exceptionable, the most distressingly excep-
tionable, part of the penal code.”

A caserecently before the Court of Common
Pleas in England, cited below from the ¢ Law
Reports,” shows that the English judges do
not coincide with Mr. Rausay’s views as the
recusation of the judge who complains of the
contempt. We shall notice McDermott's case,
(Law Rep. 1 P. C. 260,) in our next issue.

.| 88 judges in the matter.

Officer—Interestin the Justices sitting upon
the Inquiry.—A clerk of the peace having
received fees to which the justices thought he
was not entitled, they withheld a portion of
his salary, and upon & mandamus unsuc-
cessfully resisted his claim, and thereby
incurred costs, for the payment of which
the quarter sessions made an order, which
it was the duty of the clerk of the peace
to enter on the records of the Court and cer-
tify to the county treasurer for settlement.-
The clerk of the peace, conceiving that’ the
order was illegal, because no full bill of costs
had been brought before the Court, and also
because he thought the costs were not such as
ought properly to be charged upon the county-
rate, but should have been paid by the jus-
tices who by disputing his claim had impro-
perly incurred them, declined to record the
order or togive the necessary certificate. The
quarter sessions thereupon referred it to the
finance committee, to consider and report
what ought to be done wunder the circum.
stances; and upon their report & charge was
preferred against the clerk of the peace, in the
name of the county treasurer, of having ¢ mis-
demeaned himself in the execution of his
office.”” The matter was heard before the
justices at the next court of quarter sessions,
and they wnanimously found that the clerk of
the peace had been guilty of the offence
charged against him, and adjudged him to be
dismissed from his office, and appointed the

defendant to succeed him. In an action by

the clerk of the peace, for money had and

‘received, to try the defendant’s right to the

fees of the office :—Held, that the justices in
quarter sessions, being & competent tribunal
to hear and determine the charge, and having
determined it, this Court could not question
the propriety of their decision; and that no

such interest appeared in the justices, orin

any of them, as to disqualify them from acting
Wildes v. Russell,
Law Rep. 1 C. P. 722. [In the course of the
argument and judgment in this very interest-
ing case, several observations were made hav.
ing some bearing on the recent contempt case,
The Queen v. Ramsay, . Mr. Bovill, in show-
ing cause against a rule for a new trial, argued
that the judgment of a competent tribunal,
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good upon the face of it, could not be im-
peached in the way attempted. He referred
to Carus Wilson's case (T Q. B. 984, 1015),
an order of commitment for contempt of the
Royal Court at Jersey. Mr. Bovill further
-observed : ¢ The fact of some of the jus-
tices present when the matter was heard
being members of the committee at whose
instanee the charge was preferred, cannot
.affect the validity of the proceeding. In every
case of commitment for contempt, the tribunal
ordering the commitment is in some sense
deciding in its own case.” Willes, J., in the
course of his opinion,remarked upon this sub-
ject: ¢ As to the other point, that they (the
justices) were both prosecutors and judges, I
cannot bring myself to feel any doubt. As
well might it be said that a judge who sees an
offence committed before him, and directs & bill
to be sent up to the grand jury, ought to with-
draw from the bench when the charge comes
to be tried. I cannot regard the justices who,
80 to speak, took notice of the alleged contu-
macy, and complained of it and suggested the
prosecution, as parties to the proceedings.”’
And Byles, J., observed: ¢ Contumacy to the
Court may clearly be punished by the Court
itself. This case bears a strong analogy to the
ordinary case of a contempt of one of the supe-
riorcourts. There, the judge himselfsuggests
the contempt, and it is inquired into before
him. (See the authorities collected in Ez
parte Fernandez, 10 C. B. (N. 8.) 3; 30L.J.
«C. P.) 321.) It would be no objection to a
proceeding against an officer of this Court, that
it is instituted by order of the Court, although
the Court (or & member of it) might have to
appoint his successor. In all cases of contu-
macy or contempt commitied against a court of
Justice, the proper tribunal to proceed to pun-
ishment is the Court itself.’’] .

THE ROYAL INSURANCE CO. v.
KNAPP =T AL,

This case has been withdrawn from the
‘Courts. The plaintiffs have compromised the
matter by paying the thieves $50,000 for the

" restoration of the stolens property, sud the-

defendants have been discharged from cus-
tody. The judgment of Mr. Justice Moxx,

therefore, stands unreversed. It is to be
hoped that some action will be taken for
the purpose of enabling the colony to surren-
der miscreants who abuse the right of asylum,
as Messrs. Knappand Griffin have done. If
larcenies to the amount of $1000 and upwards
were included in the Extradition Treaty, this
class of offenders would be reached, and sent
back to receive well-merited punishment.

THE CONFEDERATE COTTON LOAN.

The following opinion has been obtained
from Sir R. P. Collier, the late Solicitor Gen-
eral, respecting the Confederate Cotton Loan.

The question submitted was a8 follows:
¢ Whether or not merchants and others, on
being sued in England by the Government of
the United States, for property or money held
by them at the termination of the war be-
longing to the Southern States, may not suc-
cessfully plead the confederale seven per cent.
cotton bonds as a set-off, to the extent of the
amount that each defendant may hold of
them 7”7 ¢ Opinion. In the event of the
United States Government suing in the Courts
of this country for debts due, or property be-
longing to the late Confederate Government,
1 am of dpinion that defendants, who may be
holders of Confederate Cotton Bonds, are en-
titled to set up a counter claim against the
TU. 8. Government in respect of these bonds.
The counter claim will be founded on the
principle, that if the United States assert in
our Courts claims accruing to ‘them through
their succession to the property and rights of
the late Confederate Government, they are -
bound by the liabilities of that Government.”’

COUNTY OF MEGANTIC.

By proclamation, dated March 16th, the
periods of holding the terms of the Cireuit
Court for the County of Megantic, District of
Arthabaska, have been altered, and the terms
fixed as follows: Three terms, each of five
days, to be held at the village of Inverness,
from the 13th to the 17th of March, June,
and Decerpber, both days inclusive.
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BAR OF LOWER CANADA.

- The fol]owing are the admissions to practice
and to study in the District of Montreal,
singe October, 1866, the date of our last
list. It is to be observed that the names
of those only are given who have actu-
ally riceived their Diploma on payment of
the fees. Tt will be for the Council to see
that gentlemen who aspire to the honor of a
Diploma, but refuse to pay their fees, do not
practice illegally. We may add here that an
effort is now being made to enforce payment
of arrears of annual subsoriptions due by
members. The readiest method would be
that adopted, we believe, in Upper Canada,
viz., render it imperative on attorneys to
take oui a certificate at the beginning of .each
year, without which they would be disquali-
fied from practising,

ADMIBSIONS TO PRACTICR.

[DaTE op Bx.
AMINATION.

DATE op

. bl DIPLOMA.

Léon L, Corbeil. ..
Art] Té,

ry Perrin “[i6tn
Guillaume N. L. Benndry 16th
Molse Corbeil

ADMISBIONS TO STUDY,,

IDLT.I OF ADMIBSION.

Ed. Cornwallis Monk. .116th Omber, 1866.
L. A, l{oConville . |117th Degember, 1866.
Damel Dlrby +|17th December, 1866.
F. David ........ beseereneanenn 17th December, 1866.
J. A, Quimet................ .. [17th December, 1866.
Wm. de Gourey Hamett. .. ... 16th March,  1867.

BANKRUPTCY—ASSIGNMENTS.

NAME OF INROLVENT. RESIDENCE. ASSIGNEN. [IRESIDENCE. 3:‘(:?13';1.0;
OLAIMS.
Bedard, Elie............ b eeeinn St Annedelal’ﬁnde -|A. B. Stewart....|Montreal.....| Feb. 28rd.
Bell, Thomu d S. C. Wood.... .|Lindsay......| March 18th.
A. B. Stewart. ... /Montreal. ....| March 28rd.
%%%M&Co llontrml ...... [T. Sauvagesu....{Montreal.....| March 12th.
ﬁ,lftgmng, ................. g;mﬂy‘::fnthe _;Vsﬁ;ns‘indx:y Hamilton. ...| March 11¢th.
Bl oty s ‘éﬁ....::::" R R Ve - '
“and as partn or of . R qaally 8t. Céoile, Valleyfiel RiT
ohaud, and Branchaud & l a.-
Brosmu Edmond. St. Rémi.. ceeienene 2pd.
Bulmer, Thomas. ............ . -{Ingersoll, C.W .. seyee
ameron, Apgus..... ..{Van ueqkmn,c rch 28k
ameron, DoBald B ..|Windsor................. J. MoCrae Windsor. March 20th*
Cami bgli‘Dsmol James. .. ..iNapanee............ «ev...|W. 8. Robinson, . Napanee, b. 26th-
thl’rér” 5 Quebec ...........oueene Wm. Walker.. ...|Quebec". ... Feb. 25th
Qlark, Job 'ggmhip ofFenelon +|8. C. Wood......|Lindsay. ..... h :
Tilsonburg

'.. W,
ghm..

'London.,'.:.:
..'Guelph.,,..
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ASSIGNMENTS.— Continsed.) .
‘nm or mwnm. RESIDENCE. ASSIGNEE. RESIDENCA. ::%?r?)’rxxx.o;

..|Geor Stavemonsmlnro ; .
..|8.C. Wood. Lindsay... ... l(n'el‘:llgtt:

«.|Toronto. .....
tanstead P1.

unter, Isaac
Jaeobs, Joueph B
Jones, JAmeR,..........
Joubert, Am|
Ksne,

E‘ue ﬁrfonl,l;i!ohnc . .
. nrie] erre Cioovseees
: 'I'I'ZI".".ZIIZZ"ZITY ot Waterioo, ¢, W _[H. . 9.
sisville de Somerset. .|Wm. 'Walker . .

. (ﬁorgetovm, c. W
St. Johns, C.E ..
amilton

Trudoag, B ..o rownabip of Hoxi. Y . Lafoatatng, /1B x-rengg-,'-

Pal d William. ... . |Sarnis. .. ..... Stevenson <ereeo March28ed,

{)5 me"'n.. ;..:........Brlgh’&) .iﬁ'ﬂ"ﬁi«mm bosrg. ....| March Tth.

, WRITS OF ATTACHMENT.
PLAINTIFFS. DEFENDANTS. ;-‘, ormoR DATR.

Jas.R. Haselfine Riohlrd ’

. creneeenns cerreenes R. Foote,J, W. Holden i Chatham, C.W.....| Ty, fist.
ChnrlesG ‘Waldron.. { md?l‘;nﬁ Gilbert. y y .

Ad.mgrnow%(;oo nmﬂm Gille-pie,} Edward Foley .........c ... |Goderieh:. iy ciuue March 11¢h.
GOPeBADK. ....vvevvereeseennnns 1{: e {ﬂ‘}“‘““} Woodstock .......... mg
Johnnoydndj A Arthur......... uléaly.....coc0neee Barrie .......o0000 .
m,m hnen. . ... Brooke Lamphrey .. ... Guelph...eireeier mhll .
m‘m,ﬁ':: T “ﬂ% - n?innu.lu Gunnn%h.;” Woo%smk cieees.| March18th
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TesTAMENTARY BREVITY. — One Charles
Breusing, the proprietor, in his lifetime, of
the music store at No. 701 Broadway, died
in 1863, leaving an estate of $35,000, and the
following will: ¢ When I die, Regina Kauf
man ghall have all I leave behind me. C.
Breusing. A.Hirsch, M. Hirsch (witnesses).”
After some years of litigation the will has
been declared to be valid.

LAW JOURNAL REPORTS,

PRIVY JOUNCIL CASE.
GUGY ». BROWN.
Advocate M his own case—Right to
€ces. .

Held, that an advocate of Lower Canada,
acting as attorney .of record for himself in a
suit to which he is a party, is entitled to the
usual “attorney’s fees.’’

Judgment of the Lords of the Judicial Com-
mittee of the Privy Council on the Appeal of
Gugy v. Brown, from Canada : delivered 13t
February, 1867, )

Present: -
Sir James W. CoLviLE. .
Sir Epwarp VaveHAN WILLIAMS.
S RicaARD TorIN KINDERSLEY.

This case is an Appeal from the Decree
of the Court of Queen’s Bench for Lower
Canada, dated the 19th of December, 1862.
By this Decree & judgment dated the 2nd
of November, 1861, of the Superior Court
of the District of Quebec, wasreversed. That
Jjudgment was pronounced by a single judge
(Taschereau) on a motion' made by the
present appellant to review the prothono-

tary’s taxation of a bill of costs which had.

been submitted to” him to be taxed, by the
appellant, under a prior judgment of the last-
mentioned Court upon & proceeding called
‘““an’ opposition,” awarding him costs as
against the respondent generally by the words
“avec dépens.” The question, and the only
question, raised and decided in the two Courts
was whether the appellant, who was an advo-
cate and attorney duly admitted therein, and
had appeared personally in Court and conduct-
ed his own case as attorney on redord, was
entitled under the said judgment to charge in

his bill of costs, and to have allowed, on the
taxation thereof against the respondent, cer-
tain fees claimed and charged by him in re-
spect of his character of attorney. Judge
Taschereau decided in the affirmative; the
Court of Queen’s Bench in the negative.

The rule for deciding this question, asit was.
said by C. J. Lafontaine, in Brown v. Gugy
(11 Lower Canada Reports, 407), must be
furnished by’reference to the French and not.
to the English law, because the then existing
French law was dominant in Lower Canada.
when it was conquered in 1759, apd conse-
quently that law continues to be dominant.
there, subject to any alterations,which_ have
theen introduced by Legislative Acts or other
competent authority. ’

It is necessary, therefore, to inquire what.
thé old French law was with reference to this
subject.

On behalf of the appellant several authori--
ties were cited, the principal of which are,
‘“Le Parfait Procureur” (Edition 1705),
Pigeau, Ferritre, and Serpillon. These are
for the most part stated in the appellant’s case,
and referred to by Mr. Justice Taschereau
in11 Lower Canada Reports, 484-485. And
their Lordships are of opinion, in accordance
with the opinions of Mr. Justice Meredith and
Mr. Justice Taschereau,that the passages cited
from these books constitute & preponderance
of authorities in the French law, for allowing
fees to an attorney who appears as such
in his own case. '

But it wgs argued for the respondent, that
the old French law has, at all events, been
displaced by modern authorities. It is cer-
tainly true that although in the case which is
the subject of appeal, when in the Superior
Court of Quebec, Judge Taschereau adhered
to the old French law, and decided the case
accordingly in favor of the attorney’s claim
(see 11 Lower Canada Reports, 493), yet on
three earlier occasions the Court of Queen’s
Bench decided the contrary, in disregard of
that law, and held that an attorney conducting
his own case is not entitled. Two of these cases
were decided by a majority of three to two
Judges, in Brown ». Gugy (11 Lower Canada
Reports, 401), and Gugy v. Ferguson (ibid
409); and a third case of Fournier ». Cannon
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-was cited by Mr. Justice Meredith, in his
;judgment in the present case (see Record, p.
22), in which he himself and all the other
Judges of the Queen’s Bench appear to have
«concurred.

In the judgment now under appeal, Mr.
Justice Meredith, although he thought it right
o agree with the majority of the Court, de-
clared that his own contrary opinion (express-
ed in Gugy v. Ferguson) still remained un-
changed ; and Mr. Justice Mondelet agreed
in that unchanged opinion, and differed from
the other Judges of the Court.

Mr. Justice Aylwin appears torest his judg-
ment mainly on the argument that the tariff
gives fees to itorneys only, and thus in effect
denies them to parties who are not attorneys,
and that a person who appears in person can-
not call himself an attorney. In answer to
this it may be observed, that an attorney who
.conducts his own case, and describes himself
on the face of the proceedings not as a party
suing or defending in person, but as attorney
.on record, atcepts by that very act all the
duties and responsibilities which the practice
of the Court'imposes on attorneys acting for
ordinary clients. Mr. Justice Meredith founds
‘his judgment merely on the propriety of a
judge’s deferring to the authority of ad judged
cases. Mr. Justice Badgley, in substance,
takes the same view a8 Mr. Justice Aylwin,
with the addition that herelieson the circum-
stance that in the case of an attorney appear-
ing for himself, inasmuch as in the proceed-
ing by way of ¢ inscription en faux,” the law
requires a special procuration from the party
to his attorney, as the foundation of the pro-
ceeding, there would be an absurdity in taking
such a special power of attorney from & man
to himself; and further, that the proceeding
by way of ¢ distraction de dépens” would not
be practicable, because the occasion for it
could never arise. But their Lordships are
constrained to observe that they cannot under-
stand how these are good reasons for disal-
lowing to the attorney his fees for services
performed in the cause &s an attorney.

It will be observed that in mo one of these
_judgments is there any dealing with the au-
thorities cited on behalf of the appellant from
the old French law books in favour of the at-

torney’s right. The judges donot at all deny
that there are such authorities, or attempt to
distinguieh them. Mr. Justice Duval alone,
in his judgment in the earlier case of Brown
v. Gugy (printed in the appellant's case, page
4), says that the opinion of Serpilion on this
point is of little weight, being founded on
faulty reasoning only, and 'quotes & passage
from De Jousse, as to the righte of avocates,
as a conflicting authority. But Mr., Justice
Meredith observed (11 Lower Canada Reports
412), “That authority (De Jousse) is not ap-
plicable here in Canads, where advocates are
also attorneys. It must be recollected that in
France the right of action for fees was not
only denied to advocates, but such as claim-
ed them were struck from the Rolls.”  And
this appears to be the only authority which
has been cited on behalf of the respondent
from the French law books in denial of the
attorney’s right to fees..

With respect to the argument founded on
the Tariff of Fees, the Gourt of Queen’s Bench

“of Lower Canada is authorized byseveral sta-

tutes to make and establish Tariffs of Fees for
the eounsel, advocates, and atiorneys practis-
ing theremn. Butthe object of such a Tariff
appears to us to be, not to confer fees on any
one, or to deprive any one of them, but sim- -
ply to fix the amount of them for particular
gervices done by such officers. If at the time
of making the Tariff an attorney acting for
himself in & cause was, according to the au-
thorities cited by the appellant, entitled to
such fees as would have been payable to an-
other attorney acting on his behalf, it gurely
was not meant by the Tariff to alter the law,
and deprive him of such fees altogether, but
merely to regulate the amount to be paid to.
bim. On this point their Lordehips concur
with the view taken by Mr. Justice Meredith
in Gugy v. Ferguson (11 Lower Canada Re-

 ports, p. 418), where that learned judge says,

«It is undeniable that the appellant is an at-
torney, and that he has performed certain ser-
vices in this cause for which, when performed
by an attorney, the Tariff allows certain fees ;
and I really cannot see anything in the law,
or in reason, to prevent the appellant, an at-
torney, from receiving the fees usually inci-
dent to the services which he performed.”
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But it is intimated in the judgment of C.
J. Lafontaine, in Brown 9. Gugy, and asserted
in the judgment of Mr. Justice Aylwin in the
present case, that the practice has been to
disallow fees to attorneys conducting their own
oases. And ifthis practice had been shown
to be uniform aad long-established, it would
certainly have gone far fo prove that the .old
authorities were not to be relied on.

But there appears to be some mistake on
this subject ; for it is said by Mr. Justice Me-
redith, in Gugy . Ferguson (11 Lower Cana-
da Reports, 418),  The practice in this coun-
try may, I think, be said to bein favourof the
attorney. The Prothonotary of the Superior
Court, an officer of great experience, informs
us that in the time of Chief Justice Bewell
foes in such cases were not allowed ; but that
in the time of Sir James Stuart the practice
was to allow them ; that the last-mentioned
practice has continued ever since ; and he
has given us a note of four eases in which at-
torneys appearing in their own cases haye
been allowed their fees. Under these circum-
stances I think it doubtful whether any change
in the practice as to this matter ought to be
made, and that if a change were determined
on, it ought to be made so0 as not to affect
pending eauses.” )

‘Whether the Court of Queen’s Beneh might
lawfally alter the law under the statutory
power oonferred by the Consolidated Statutes,
cap. 11, sec. 15, ¢ to make and establishsuch

rules of practice as are requisite for regulating

the due conduct of the causes, matters, and
business before the said Court,” it is unneces-
* sary to decide ; for the Court has in fact made
no such rule, nor has the law been altered by
any legislative Act, or other competent au-
therity. o ’
We therefore think it was the duty of the
judges of the Court to administer the old

French law, and that they could not alter it, |,

or decline to apply it, on grounds of supposed
expedieney, as they appear to have done in
the judgment in the present case, and the
preceding cases on whieh that judgment was
founded. : .

For these reasons, their Lordships will ad:
vise Her Majesty that it should be reversed.

Their Lordships do not think it should be

reversed with costs, becausethe appellant had
a full opportupity of bringing the point before
this Committee, and of obtaining their judg-
ment when the former ease of Brown v, Gugy
was before them (2 Moo. N. 8., 3¢1). Had
the present appellant then prosecuted his
cross appeal, the question which is the sub-
Ject of the present appeal would haye been
then decided. His neglect to do so has been
the occasion of the costs of this appeal having
been incurred ; and their Lordships therefore
think he ought not to be allowed them,®

SUPERIOR COURT.

" Fehrusry 28th.
CAMPBELL v. THE LIVERPOOL AND
LONDON INSURANCE COMPANY.

Insurance—Notice to Insurer of change in
occupation of premises insured.

A policy of insurance contsined s clause
stipulating, that in the event of any cha
in the occupation of the premises insured, of
a nature to increase the risk, the insured
should be bound to give notice thereof to the
company in writing. The premises were og-
cupied as a saloon, without notice to the Com-
&ny. A fire having occurred, and an action

ing brought on the policy :—

Held, that the insured having failed to
give notice in writing of the change in the oc-
cupation of the premises, could no{ recover.
Held, also, that the insurers alone were the
udges as to whether there was a greater or
e8s risk incurred by the occupation of the
premises as a tavern or saloon.

This was an action to recover under a
policy the loss sustained by fire. The case
was tried before Smith, J., and a special jury,
on the 12th of May, 1866, and & verdict was
found in favor of the plaintiff, The plain-
tiff moyed for judgment on the verdict, and
the defendants moved to set aside the verdict,
and for judgment in their favor non obstante
veredicto. '

BertEELOT, J. The plaintif brings the

Present action, as representative of J. C.

Frank, for $3,000, amount of insurance
effected 4th November, 1861, on a building
described in the policy as & four tenement.
house, situate at the corner of Pinnacle and
Front Streets, Belleville, C.W. This build-

* We are indebted to Mr, I. T. Wotherspoon, £
Quebeo, for & copy of the above judgment.

1
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ing was destroyed by fire on the 13th of Jan-
uary, 1865. The defendants having refused
to pay the amount claimed, the plaintiff in-
stitated the present suit on the Tth of July,
1865. Several pleas have been filed, but the
one on which the present contestation turns
is that by which the defendants invoke the
second condition on the back of the policy or
contract of insurance. By this condition it is
stipulated that in the event of any change in

the occupation of the buildings, of a nature.

to increase the risk, the insured should be
bound to give notice thereof in writing to the
Company, and to pay an additional premium,
in default of which the policy would be null.
There is no doubt that such & condition is a
part of the contract which must be strictly
observed. On this plea the plaintiff has
joined issue by answering that there had been
no change of occupation of a nature to aug-
ment the risk, and that the Company had no
right to an additional premium. That after
the insurance had been effected several
changes of ogoupation had tgken place with
she consent of the defendanis, among others,
that these buildings had been occupied as &
vinegar manufactory jmmediately before their
" ocoupation as & tavern, and that the defend-
" ants had sanctioned this, occupation 85 a
vinegar manufactory, which was more dan-
than a tavern. That the defendants,

or their agent at Belleville, Mr. Chandler,
knew that the premises in question were oc-

cupied as & tavern, and that the insurance |

was renewed on the 4th November, 1864, on
payment of the same premium.

The casé was submitted to & jury, on a sug’
geation of fucts embracing the whole contesta-
tion, and more especially on the two points
which now constitute the only points in dis-
pute, Vi3, 18t. Whether the ocoupation of the
premises a8 & tavern increased the risk ; 2nd.
Whether the defendants, directly, or by Mr.
Chandler, theiragentat Belleville, had consent-
ed to this occupation, 80 88 to preclude them
from invoking the second condition above
mentioned. Ten of the jury replied to the
seventh question, that the premises had been
occupied aga vinegar manufactory long before

 the 4thof January, 1864, and that this risk was
aa great as that of a tavern. But this cannot

serve a8 a ground for deciding the point raised
between the parties, for the Insurance Com-
pany might have permitted & vinegar-manu-
factory, or closed their eyesto this fact, and yet
have & perfect right to complain of the occu-
pation of the premises as & tavern. The Com-
pany alone were the judges as to whether
there was & greater or & less risk incurzed by
the introduction of & tavern, and solong as
the Company weré not notified of the fact in
writing, or did not do anything equivalent to
an admission of the change, they preserved
their right.

To theSthquestion: ‘Wasthe Company or
its agent, at Belleville aforesaid, notified or
aware, before the occurrence of the eaid fire,
and how, of the occupation of the said build-
ings and premises a8 8 tavern ?' ten of the
jurors answered, ‘ there is no evidence of the
Company having been notified of its being oc-
cupied as & tavern, but we think the agentwas
aware of it.”" The latter part of this answer
is but little satisfactary, and expressess great
deal of doubt in the minds of these ten jurors.

To the 9th question, they replied that the
gnbstitution of a tavern for & vinegar manu-
factory did not increase the risk to an extent
to justify an increase of premium. . I haveal-
ready said that it was for the defendants alone
to decide, whether the risk was thereby in-
creased or diminished.

The several answers of the jury being in
favor of the plaintiff, the defendants have been
compelled to move that, notwithstanding the
verdict and the answers of the jury, judgment
be rendered in their favor. Two questions, of
law and of fact, present themselves for deci-
gion. On whom did it devolve to determine
and to eay whether the occupation as & tavern
was more dangerous, and gave riseto the pay-
ment of an additional premium? The renewal
of the insurance by the payment of the pre-
mium in November, 1864, ghonld be consider-
od & new insurance effected on that day. A
few suthorities will show what was the duty
of the insured, who must be supposed to have
given, or who should at least have given on
that day & description and designation stating
the new occupation. Pothier, No. 199. “Llo-
bligation que la bonne foi impose aux parties,
de ne rien dissimuler de ce qu’elles savent sur
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les choses qui sont de la substance du contrat,
De concerne ordinairement que le for de Ia
conscienge. Il en est autrement de I'obliga-
tion qu’elle impose & chacune des parties, de
e pas induire 'autre en erreur, par de fausses
déclarations sur les choses'qui sont de 14 subs-
tance du contrat : celle-ci concerne le for exté.
rieur. Ces fausses déclaratiods peuvent don-
ner lieu, dans le for extérieur, a faire pronon-
cer la nullité du contrat” ¢ Celaa lieu quand
méme 'assuré aurait fait, sans mauvaise foi,
cette fausse déclaration, étant lui-méme dang
Verreur. Caril y a cette différence dans tous
les contrats intéressés, entre le cas auquel 'une
des parties ne dit pas ce qui est, et le cas ay.
quel elle dit ce qui n’est pas. Dans le premier
cas, elle n'est pas tenue de ne I'avoir.pas dit,
8i elle ne le savait pas ; mais dans le second
cas, elle est tenue, si ce qu'elle a dit ne se
trouve pas véritable, et a induit I'autre partie
en erreur ; debet prestare rem itd esse ut affr-
mavit.”

Boulay-Paty on Emérigon, Vol. 1, pp. 16,117,
¢ Onest coupablede dol vig-4-vis des agsureurs
non-seulement lorsque, pour se procurer des ag-
surances,ou pour lesinvitera se contenter d'une
prime moindre, Y'on affirme ou'on faitentendre
des faits contraires a la vérité, mais encore
lorsque 'on dissimule des circonstances graves
qu'il leur eut ét6 important de connaitre avant
de souscrire la police.”

Quenault ¢ Assurances Terrestres,” No
374. “L'erreur qui tombe sur la substance
de I'objet du contrat est en effet par elleméme
une cause de nullité. Or, on doit regarder
comme substantielles dans le contrat d’ag-
surance, toutes les circonstances qui peuvent
augmenter ou changer les risques dont se
charge I'assureur. L’opinion du risque est ce
qui détermine le consentement de T assureur :
8i 1a spécification de la chose assuré et des
risques, faite par I’assuré dans la police, n’en
& donné qu'une fausse opinion & I’assureur,
Yassurance doit 8tre annullée, comme n'ayant
€4 consentie que par erreur.” Lastly, I shall
cite from Boudousquié ““Traité de I' Assurance

~ contre I'Incendie,” ‘No, 111. #Iassuré doit
donc déclarer, 4 I'assureur, 1a nature des ob-
Jets qu'il fait assurer, celle des construbtions,
la destination des btimens, les professions
qu'on y exerce, les denrées ou matiéres hasar

deuses qut y sont renfermés, leur communica-
tion, leur rapprochement ou leur réunion avec
d’autres bitimens ou d’autres objets d'un
risque plus grave.” It was then, by law, the
duty of the insured to make known the change
of profession, or change of occupation which
had taken place, at the time of the renewal
of the insurancein November, 1864. It was,
according to law, for the Insurance Company
alone to determine whether they would charge
a higher premium for a tavern than for &
dwelling or a vinegar manufactory,

And now as to the question of fact and
evidence laid before the J ury. It has been
clearly proved that the occupation of & house
a3 a vinegar manufactory does not occasion an
increase of premium, and consequently no
presumption unfavorable to the defendants
arises from the fact that they were aware
that, previous to the occupation of the pre-
mises as & tavern, théy had been used for
a vinegar manufactory. It has been equally
proved, beyond a doubt, by various insurance
agents, that the occupation as & tavern inva.
riably causes an increase of premium, and I
may add that this is a fact very generally
known by all those who have premises to in-
sure. :

There only remains the considergtion of the
pretension that Mr. Chandler, the defendant’s
agent, was aware or should have been aware
on the day he consented to the renewal of the
insurance in November, 1864, that the pro-
perty, or part of the property was occupied by
one Crouetas a tavern or saloon, which know-
ledge, according to the plaintiff’s Ppretensions,
would deprive the defendants of the benefit
claimed by them from the change of occupa-
tion of the premises, and from the absence of
any notification in writing to them of this
change. On this head we have the evidence
of Mr. Chandler, which evidence has not been
controvérted. Mr. Chandler expresses him.
self in these terms: “Two or three days
after the fire I first heard of the said Premises
being occupied as a tavern. I swear I never
heard of it, never had any intimation of it; did
not know of it in any way before, Had Mr.
Frank notified me in writing or informed me
of a change in the occupation of. the said pre.
mises, and that there was a tavern there, I
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should have charged extrs, and notified the
office in Montreal of it. I would have charged
him, had it been left to myself, T8 6d extraor
10s, according to the new tarifl.” This positive
statement of Mr. Chandler is to some'extent
confirmed and strengthened by thetestimony of
Mr. Frank on the same point : ¢ It is not at
all likely that I sent, I may say I never did
send, & notice in writing to the Company that
the house in question was occupied a8 & grocery
and saloon. I gave no notice in writing to
that effect. I think I gave & verbal notice, I
would not positively swear 1 did.” The con-
tinuation of Mr. Frank's testimony on this
point shows that he has no recollection of
having given such notice, nor of the place
-where he gave it, and he ended with this ex-
preasion, “I cannot call the fact to mind at
all.”

There is, nevertheless, the latter part of the
answer of the ten jurors to the 8th question
quoted above, This part of that answer is as
weak a8 the part of Mr. Frank’s evidence just
cited. It is only the sequel to it; for there is
nothing in the proof which can justify this
answer in the face of the precise testimony of
Mr. Chandler on this point.

Tt isproper to observe that Mr. Chandler,
agent of the Company, took exception to the
fact that he had not received notice in writing
of the new destination or occupation of the pre-
mises, in the first conversation which he had
after the fire—only a few days after,—with the
plaintift's brother, Mr. A. A. Campbell. The
latter reports their conversation on the sub-
jeet. .

From all that has been stated above, wé
must necessarily come to the conclusion that
the defendants, and their agent, Mr. Chandler,
had never been notified in writing according
to the second condition on the back of the
policy ; and there is no evidence that Mr.
Chandler was aware that thetavern of Crbuet
had replaced the vinegar manufactory. Even
if he had known it, this would not have pre-
vented the defendants from invoking the ge-
cond condition of the policy, which imposed
on the insured a formal obligation to give
notice in writing of any change in the‘premises
insured, which was of a nature to increase the

risk of the insurers; See Quenault, pp. 62,
63, 64. Nos. 74, 75. ,
As to the waiver resulting from the Insur-

ance Company making other objections, there

was nothing to prevent the defendants from

. invokingother grounds of objection, according

to the principle of French law, that the debtor
may at any stége of the case oppose every ex-
ception or ground of exception which avails
him. Moreover, in the case of Barsalou vs,
Royal Insurance Co., L. C. Reports, a pleading
of the same kind was admitted and allowed,
after the defendants had filed other exceptions
which they afterwards abandoned.

Verdict set aside, and judgment for the
defendants.

7. J. C. Abbott, Q. €. for the paintifs
S. Bethune, Q. C., for the defendants.

COURT OF QUEEN’S BENCH.—ArpEAL
SiDE. . )
o : Marcn 5TH.
IRELAND, (plaintif in the Court below)
Appellant; and DUCHESNAY zr ws,
(tiérs-saisis in the Court below) Respond-
ents.

Practice— Husband and Wife—" Party in a
cause”—C. 8. L. C., cap. 82, sec. 14, 16.

Held, that the husband of & marchande pub-
lique séparée de biens by marriage contract,
who is merely brought into the cause to
authorize his wife, 18 not a * party in &
cause” within the meaning of C. 8. L. C,
c. 82, 8. 15, and cannot be examined as 8
witness for or nst hie wife. .

The rule of law, prohibiting husband and
wife from being examined for or against each
other in civil cases, suffers no exception 1n
the case where the husband is the agent of his
wife, & marchande publique, and sole manager
of her business under a power of attorney.

- This was an appeal from & judgment ren-
dered in the Superior Court at Montreal, by
Berthelot, J., on the 3lat May, 1865, dismis-
ging the plaintiff’s contestation of the respond-
ents’ declaration on a saisiearrél.

The plaintiff, having obtained & judgment .
againet one William Maume, took out & sai-

sioarrét, attaching goods and moneys belong-
ing to the defendant in the hands of Marie

s
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Virginie Juchereau Duchesnay, doing busi-
ness at Montreal, under the name and firm of
Cuvillier & Co., and Maurice Cuvillier, her
husband, the latter being brought into the
cause merely as authorizing his wife. The
tiers-saisie, on the 10th November, 1863, de-
clared that she owed the defendant nothing,
and held no goods belonging to him. The
plaintiff contested this declaration, alleging
that at the time of the service of the writ of
saisiearrédt, the tierssaisic had in her pos-
sesgion certain moneys and effects belonging
to the defendant. The tiers-saisic answered
that the defendant was indebted to her in
upwards of $4000. Issue was joined, and the
parties proceeded to proof. “The plaintiff ex-
amined Maurice Cuvillier, husband of the
tiers saisie, and also one Philip 8, Ross, an
accountant, who had make an examination
of Cuvillier's bocks. The evidence of Mau-
rice Cuvillier was objected to by the #ers-
saisie, on the ground that he was not g
“party " to the cause, within the meaning of
the Btatute, being merely brought into the
cause to authorize.his wife; and it was also
objected that he, the husband, could not be
examined as & witness against his wife. These
objections were overruled in the Court below,
but the final judgment in the case, rendered
by Barthelot J., dismissed the plaintiff's con-
- testation on the ground that the allegations
were not proved, and that it had not been
established that the ierevaisie owed the
- defendant anything at the time of the service
of the saisiearrét. The plaintiff appealed.
Morris, for the appellant. As to the objes-
tion that Maurice Cuvillier should not have
been examined, it must be observed that in
this case, that gentleinan acts under a power
of attorney from his wife, manages the busi-
ness exclusively, and is the only person who
can give any.information respecting her
affairs. If the general rule be applied here,
the plaintiff will be deprived of all the advan-
tage which may be obtained by the examina-
tion of the party to a suit. Qui facit per
alium facit per se: in examining the agent-in
this case, the plaintiff should be considered as
examining the wife herself. Lastly, the hus-
band should here be considered as a #moin
nécessaire; a8 he is the only witness who can

~

give any information respecting the affairs of

the Wers-saisie. !
Baberey, J. In this case the plaintiff, a

judgment creditor of one William Maume the

.defendant, to a considerable amount, attached

by saisiearrét in the hands of Cuvillier & Co.,
represented by the tiers-eaisie, Dame Duches.
nay, such amount as might be due, and such
goods as might belong to the defendant. She
made her declaration in the usual course,
which the plaintiff specially ocontested, and
upon that contestation the following facts are
alleged. The tierssaisie made advances in
money and goods to the defendant, Maume,
who in retarn consigned shipments of fish
and oil, with the understanding that upon
these transactions théy were to have a Jjoint
interest in the profits, The defendant had
had a private account with the tiers-saisie,
upon which he was largely indebted, and the
balance of profit upon the joint acoount wag -
of course applied by Cuvillier & Co. to reduce
his private balance, which was largely against
him at the time of the attachment, and left
no money due. As to the attachment of
goods, the plaintiff has limited the contesta-
tation to 600 barrels of herrings, which he
alleges the tiory-satsic has made away -with
by fraud and collusion with the defendant,
This is the contestation. '

The plaintiff has raised'the contestation,
It is for him to support and prove it, and for
thie purpose he brings up Msarice Cuvillier,
the husband of the tiers-eaiste, as his witneas,
This witness was objected to, but was ad.
mitted a3 competent by the Superior Court.
We are of opinion that he was not & com
tent witness in the case. The old rule of law
is in force in thig country—that a husband
cannot give evidence for or againet his wife.
The clause of our own Statute, C. 8. L. C. cap,
82, sec. 14, is precise. Its object was to do
away with the exceptions of the.old law under
the Ordinance of 1667, but in doing so, it ex-
plicitly prevents husband and wife from being
Witnesses for each other. The common law

-of the land, and that public policy which js

part of the common law, preclude such exa-
mination of husband aod wife. It is true that
the 15th section of the same act provides for
the examination of any party to the suit as a
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witness. It suffices to obeerve on this peint
that Maurice Cuvillier is not a party to this
suit, that he is only in the suit to authorize
his wife, and does not come within this wrovi-
gion. The case is anomalous, however. The
wife herself, séparée de biens and a marchande
publique, might be examined, and of course
would know nothing, because it is her name
alone that is used in the trade, which her
husband carries on for her as her agent and
attorney, and yet he cannot legally be ex-
amined as she might be. But this is the law,
and, therefore, we think the evidence of Mau-
rice Cuvillier should have been rejected and
diemissed from the record. That being re-
jected there remains no other evidence in
support of the plaintif’s contestation, except
that given by Ross, an accountant, who was
permitted to examine the books of Cuvillier
& Co. This is wholly insufficient to sustain
the plaintiff’s pretensions, and therefore the
judgment must be confirmed. .

The following is the substance of the re-
corded judgment: :

The Court. ... considering that the eaid
Maaurice Cuvillier, the husband of the respond-
ent, is not a party to this cause; considering
that the said Maurice Cuvillier has been ad-
duced and given evidence in this cause on
behalf of the appellant against his wife, upon
the contestation raised by the appellant, not-
withstanding the objection by the respondent
made in limine to the examination of the said
Maurice Cuvillier as such witness; consider-
ing that by the lawin force in Lower Canada, the
husband cannot give evidence in civil matters
for or against his wife; ¢onsidering that the
objection so made to the examination of the
said Maurice Cuvillier should have been main-
tained by the Superior Court, and that there
was error in the allowance of such testimony,
this Court doth sustain the eaid objection,
and doth reject from the record of this cavse,
the deposition made and filed therein by the
said Maurice Cuvillier as such witness; and
congidering that save as aforesaid there is no
error in the judgment rendered in this cguse
by the Superior Court, doth confirm the said
judgment with costs. ‘

Aviwiy, Druunoxp, and MoxperET, JJ.,
concurred.

Torrance & Morrés, for the Appellant.
Cartier, Pominville & Bétournay, for the
Respondents,

0'CONNOR (defendant in the Court below),
Appellant ; and RAPHAEL (plaintiff in the
Court below), Respondent. ¢
Cause of Action—Draft—Action for money

overpaid—C. 8. L. C. cap. 82, sec. 26.

The plaintiff, residing in Montreal, Lower
Canada, received & ooqsi%mgnt of flour from
the defendant residing in Paris, Upper Cans-
da, against which consngument the defendant
drew upon him for $6000. The plaintiff ac-

cepted the draft, and paid the money, but the
prgceeds of the flour were afterwards found to

fall short of the $6000. The plaintiff having
brought an action at Montreal, in Lower Ca-
nada, to recover the deficiency :

Held, that the cause of action arose out of
the transactions at Montreal, to wit, the ac-
ceptance there of the consignment by the
plaintiff; the sale of the consignment, the ac-
ceptance of the draft, and the overpayment,
and that the action was, therefore, rightly .
brought at Montreal. .

This was an appeal from an interlosutery
judgment rendered in the Superior Gourt at
Montrea), by Monk, J., on the 18th June,
1864, dismissing an e¢ception déclinatoire filed
by the defendant. .

The action was brought under these ¢ir-
cumstances : The plaintiff is & produce factor
at Montreal, and as such received from ‘the
defendant, & miller and trader, residing in
Paris, Upper Canada, a consignment of 2000
barrels of flour to be sold on hisacocunt. The
plaintiff sold the flour at Montreal, bat before
he had received the proveeds of the sale, the
defendant, in anticipation of the money being
received by the plaintiff, drew upon him
(against the consignment) for $6000. This
amount wae paid by the plaintiffat Montreal,
but the proceeds of the flour falling short.of the
gum so paid, the plaintiff brought an sotion '
for the recovery of the amotnt overpaid. '

By the declaration the plaintiff alleged ape-
cially that when he accepted and paid the
draft, he was not indebted to the defendant in
any sum of money, but the same was drawn
against the consignment, snd for- the sole ac-
commodation of the defendant. By & second
count the plaintiff repeated the above state-
ment, omitting the consignor, and stating that
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at the time of accepting the draft he had not
in his hands any goods or moneys of the defen-
dant.

To this aetion the defendant pleaded a de-
clinatory exception, alleging that he was
wrongly impleaded, inasmuch as he had his
domicile in Upper Canada, as appeared by the
writ of summons and process in the cause ;
that moreover it appeared that the cause of
debt originated in Upper Canada, and that the
action under such circumstances was cogniz-
able only by the tribunals of Upper Canada.

The case was submitted on the following
admissions : ¢ The parties admit, but only
for the purposes of the issue joined on the ex-
ception déclinaloire, that the flour referred to
in the plaintifi”s declaration, was consigned
from Paris in Upper Canada, by the defend-
ant to the plaintiff for sale to be made, and
that the same was by the plaintiff sold in
Montreal ; that the draft referred to in the de-
claration was drawn after said consignment
against the said consignment of flour, and that
the money sought to be recovered by plaintiff
was by him paid upon the said draft at Maqn-
treal, and that at all the times mentioned in
the plaintiff’s declaration, the defendant re-

- sided in Upper Canada. That the said con-
signment, draft or bill of exchange and pay-
ment as ahove mentioned, set forth in the two
counts of plaintiff’s declaration before the
third count thereof, constituted for the pur-
pose of the said exception the sole cause of
indebtedness which the plaintiff pretends to
claim from the defendant by the present ac-
tion. That the paper writing herewith filed
by the plaintiff, is a true copy of the sold note
of the said flour.”” The declinatory exception
being dismissed, the defendant appealed.

Laflamme, - Q.C,, for the appellant. The
whole question was a question of law. That
the draft constituted the only cause of indebt-
edness of the appellant to the respondent was
admitted. Ifso, the only question was and
is, to determine: Where is the contract made
between the drawer and drawee on & draft ?
If it be.at the place where it is dated and
signed, as the appellant asserts, then the judg-
ment of the Court below is unquestionably
wrong.

Ritchie, for the respondent. The only ques-

tion in this appeal is, what was the cause of
action ? The respondent submits that the can-
ses—and the only causes—of action were the
receipt by him of the flour, its sale and the
overpayment made by him, all at Montreal.
The draft is not one of the causes of action—
it is merely & piece of evidence of the amount
paid. The plaintiff’s action is complete with-
outit. - The fact that the appellant, for his
own convenience, gave an order for payment
dated in Upper Canada, is one of no import-
ance as affecting the question of jurisdiction.
The liability of the appellant to make good an
amount paid for him at Montreal, without con-
sideration, arises out of the relations existing
between him and the respondent, as his agent.
It was within the jurisdiction of the Superior
Cdurt at Montreal that the ligbility of the res-
pondent as a factor commenced—that his du-
ties as such were performed, and that he paid
the sum sought to be recovered by his action
in the Court below. The position of the res-
pondent cannot be made worse than it other-
wise would have been, merely because an
order affording him ready means of proving
the payment made by him in Montreal hap-
pens to be dated in Upper Canada.

Ayiwiy, J. This was an action brought
in Montreal against the appellant as & person
regident at Paris, U. C. The plea is by ex-
ception déclinatoire to this effect: That the
defendant was wrongly impleaded, inasmuch
as he had his domicile in Upper Canada, and
the cause of debt originated there. But it
appears that there has been an admission in
these words: (His Honour read the admis-
sion stated above.) Now, in consequence of
this admission, the question does not arise at
all, and therefore the judgment was perfectly
right, and must be confirmed.

Droumoxp, J. I must say-that my first
i}npreseion was that the cause of action arose
in Upper Canada, because the draft was signed
there; but on looking the case over, and seeing
the admissions, it appears clearly to me, that.
the draft was only incidental, and that the
transactions in Montreal really constituted the
cause of action.

Baneirey, J. In the first place, the con-
gignment in itself only becomes a cause of
action when it is received by the consignee,
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and even-then, the action would be by the
<consignor against the consignee to -accoynt
and pay for the goods. This point is not ap-

plicable here. In the next place, the mere |-

order for the payment of money, or draft, only
becomes contractual upon its acceptance by
the drawee here, and its payment here by the
latter is necesearily the cause of action, not
the mere order in itself from Upper Canada.
The draft is mere blank paper till accepted.
Then it becomes a contract. It is the pay-
ment of the money in Montreal by the drawee
for the profit and advantage here of the
drawer, which makes up the cause. 8o that
the cause of action being the acceptance here
by the drawee, and the payment here by him,
in excess of drawer’s funds in hand, the plain-
tiff was right in bringing the action here, and,
therefore, the declinatory exception was pro-
perly dismissed. My opinion is to confirm
the judgment.
MorpzLET, J., concarred.

R. & @. Laflamme, for the Appellant.
Rose & Ritckie, for the Respondent.

Dec. 5, 6, 1866.
BEAUDRY (plaintiff in the Court below)

"Appellant; and CORPORATION OF MON-

TREAL (defendant in the Court below) Res-
pondents.

Prachbe—Alppeal—Interlocutory Judgment
: nscription en faux.

Held, that a judgment dismissing an inscrip-
tion en fauz on a défense en droit, is an inter-
locutory judgment in the cause, and the
appeal therefrom should be prosecuted as from
an interlocutory judgment.

Motion nisicausa on the part of the plaintiff
+0 be permitted to appeal frorh an interlocutory
judgment rendered 30tk Nov., 1866, by the
Baperior Court on & défense en droit dismissing
the inscription en fauz filed by the plaintiff,

againet a certain certificate, dated 9th Feb., |’

1865, signed by the prothonotary. This cer-
tificate stated that the defendants had deposi-
ted in the hands of the prothonotary the sum
of $2730, for compensation for land, the pro-
perty -of the plaintiff, which the defendants
pretended they had acquired by expropriation.

An objection was raiped that there was no
necessity for obtaining & rule to show cause
why & writ of appeal should not be granted,

inasmuch as the judgment in question was a
definitive judgment. C. 8. L. C., cap. 17,
sec. 20.

The following was the judgment.

MowrpzLeT, J. Idonot exactly dissent. The
inscription en faux is an incident in the suit, .
but in this case the pidce inscribed against °
being the foundation of the action, of course
when the judgment dismissed the insoription
en fauz, it seems to me it was a final judg-
ment, with respect to the inscription en fauz.
I am told, it makés no difference, since per-
mission to appeal is prayed for. But whatI
am afraid of is that the line of demarcation’
between final judgments and interlocutory
judgments will be altogether removed.

Baparey, J. I think it is a mere question
de mots. ‘Sofar as the inscription en fauz is
concerned, it in fact may be the realissue inthe
case; but the judgment upon the fauz, though
a final judgment upon the fauz, is not a final
judgment -in the cause within the technical
meaning of the Statute. Therefore, though we
call it a final judgment gn fauz, it is nothing
ore nor less than an interlocutory judgment
in the cause. This being so, how are you to
proceed? Isthere an appeal from it? The
Courtin Perrault and Simard, held that it was
appealable, and I have no wish to disturb
that judgment, particularly as it is in accord-
ance with my own opinion. The judgment,
then, not being a final judgment, you can only
come at it ag an interlocutory judgment.

Ayiwin,J. We are only giving the same
decision that was given fourteen years ago by
Justices Stuart and Panet. :

Droumoxp, J. I do not see how 4 final
judgment upon an incident can be considered
a final judgment in the cause.

Motion granted, and appeal allowed.
. C. A. Leblanc, for the Appellant.

H. Stuart, Q. C., for the Respondents.

[I¥ Ergor.]

: March 6, 7, 8, 9.
RAMBAY, Plaintiffin Etror, v. THE QUEEN,

Defendant in Error.
Contempt. of Court— Recusation of Judge—
: Writ of Error—Appeal.
Held, 1st. That a judge, who has rendered

judgment in & case of contempt of Court, is
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not subject to be recused in any subsequent
in the eame eause, even where he
was the complainant in the cause.

2nd. That no writ of error lies from the
Jjudgment in & case of contempt.

Leave to appeal to the Privy Council from
these judgments refused, though the Attorney
General consented.

This case came up on Wiit of Error from &
Jjudgment of Mr. Justice Drummond, holding
the Court of Queen’s Bench, Crown side, at
the last term of the said Court, for the district
of Montreal, on a rule for a contempt of the
Conrt of Queen’s Bench by the plaintiff in
error, in publishing two articles in the Mon-
tregl Qasette of the 27th and 29th of August
last. (See antg p- 121.)

It was submitted by the plaintiff in error:

1st. That the rule shows no offence known
to the law. . .

2nd. That even if the rule did set forth a
contempt, it was an offence which this Court,
a8 now constituted, had alone the power to
take notice of, at its term held from the 1st to
the 9th days of Septempber, and that this
Caurt, as constituted, not having taken any
notice thereof, the said pretended offence was
paseed over and condoned, and it was not
competent for any single judge of Assize, on
the Crown side of this Court, afterwards to take
up the said pretended offence, and to deal with
it. 4 .
3rd. That as no man can be & judge in his
own cause, and ag Mr, Justice Drummond was
himself the complainant, he was precluded
from sitting or giving sny judgment on the
said rule. '

4th. That the said rule does not allegethat
plaintiff in error wrote the said letlers in ques-
tion. .

6th. That itis not alleged in the said rule
where this pretended contempt was commit-
ted, and it does not appear that this Court has
any jurisdiction in the premises.

6th. That the said pretended contempt not
being in face of the Court, the rule should
have been supported by affidavit, which it is
not.

7th. That the said pretended rule was not
under seal as reqnired by C. 8. L. C,, c. 77,
sec. 73; and the absence of geal in writs and
process issuing out of this Court on the Crown

side is not eovered, as in the case of writs hnd

Jprocess issuing out of this Court on the Civil

side.
March 6.
Presext—Duval, C. J., Aylwin, Drummond,
Badgley, and Mondelet, JJ. .

Mr. Ramsay. Before proceeding to the me-
rits of this case I recuse Mr. Justice Drum-
mond. He is incompetent to sit in this case
for two ressons—one statutory and the other
derived from general principles. 1st. Because
be gave the final judgment in this cage in the
other Court. On this point the statute is ex-
press. By sec. 7, Consolidated Statutes of
Lower Canada, cap. 77, it is laid down who
shall be the judges of this Court *in appeal

-and error,” while sectjon 8 is in these words :

“No judge of the Court of, Queen’s Bench
shall be disqualified from sitting in any case,
by the mere fact of his having been 8 judge of
the Court whose judgment is in question, while
such case is there pending, unless he sat in-the
case at the rendering of final judgment,” &c.

This legislation is doubtless borrowed from
the French ideas on theconformation of Courts

-of Justice, in this respect much more sound

in principle than the English common law no-
tions on the subject; for in England & judge
may sit in error on his own judgment. But
in any case the statute leaves no room for
doubt,—the judge who rendered the judgment
attacked cannot sit either in error or in ap.

peal. The second point is that Mr. Justice

Drummond is the party complainant in the
cause. The rule of English law on this point
is most decided. ~Chief Justice Hobart, in the
case of Day and Savage, said that a statute
which declared a man should be judge'in his
own case would not be binding. Coke eaid
the same thing in Bonkams case, 8 Co. And
80 did Lord Ch. J. Holt in the case of the City
of London v. Wood, 1 Sirange 674. The gen-
eral principle too is .to be found in the 1st
Inst. 141, o

[Mowpzrer, J. Mr. Justice Drummond’s
name is not in the case.]

No; butit is the same thing, if he be inte-
rested, whether his name appears or not. And
it does not signify whether the entering of the
judgment be & mere form, The Company of
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Mercers and Frommongers of Chester 0. Bowker,
1 Strange, 640 ; nor if the interest be ever so
small; it is the inconsistency of the thing the
law forbide. The Oty of London v. Wood, 1
Strange, 674, Heskeih ». Braddock, 3 Bur.
p- 1858, where the judgmeat of the whole
Court was given by Lord Mansfleld, p. 1856.
Nor is it neoessary that the judge be nomi-
nally & party, if he have a bias—p. 1855. And
the rule applies equally to judges and jurors
~p.-1858. And so when the defendant was
accused of saying of & Justice of the Peace,
¢« He is an old rogue for sending his warrant

for me,” C, J. Holt said, “He deserved to |

be bound to his good behaviour, though it be
not proper for that justice tadoit; but rather
to get one of his brothers to do it for him.”
R. v. Lee, 12 Mod. p. 514. There is no excep-
tion to this rule in matters of contempt. In
Mr. Driscoll’s case, Mr. Justice Rolland, the
senior judge, was not on the Bench on the
28th of March, 1854, when Mr. Justice Ayl-
win took notice of it first. He sat, but took
no active part in the proovedings the day the
rule was read, and he was not en the Bench
at all when the case finally came up.

[Aviwiy, J. Mr. Justice Rolland did take
part.] :

1 read from g report made at the time, which
Mr. Justice Drummond admitted to be & good
report.

(The entry book was procured, and it main.
tained Mr. Ramsay’s assertion.)

[Duvat, C. J. Do you know of no case
where a judge took notice ofan attack on him-
self out of Court 71

I believe not ; but, at all events, he never
moved himself to avenge himself. It must be
on the motion of a person disinterested, not of
the judge himself. I shall now show that a

- judge eannot aot in his judicial capasity if he

be & witness. Hacker's case, Kelynge, 12; 6
Howell, 8t. Tr., 1181, 2; 8t. Tr. 384; Haw.
kins, book 2, cap. 46, eee. 84; 1 Chitty, 607,
This oase is much stronger, for & judge was
actually eomplainant and witness. To pass
from the law of the question to the ethical view
of the case, what advantage can be gained by
the opinion of & jadge whose judgment oarries
no moral weight ? What moral weight oould
My, Justice Drammond’s judgment in this case

earry with it? To say that a judge ean move-
himeelf to give judgment for himself, is to con-
teadict the terms of his official oath, by which
he swears neither by himmself nor any ¢ other,.
privily or apertly, to maintain any plea or
quarrel hanging in the Queen’s Gourt, or else-
where in the country.”! This oase furnishes
an example of the dangers of infringing these:
rules. When Mr. Justice Drummeond was 8o-
lieitor General, he introduced a bill declara
tory of the law of contempt. . .

[Drommoxp, J. Is that in the Btatute-
book ?1 '

No, it was dropped, but I intend to showby
it that Mr. Solicitor General Drummond, when
he had no interest, held in the most solemn.
way directly the reverse of what he held the
other day when he was interested. '

Mr. Ramsay read the Bill, which was as fol-
lows :

No, 267—BiLL.
 An Act declaratory of the Law concerning
cantempts of Court in Lower Canada :

¢ Whereas doubls have avisem 88 to the
powers and jurisdistion of the Courts of Lower-
Canada in matters of contempt, and it is expe-
dient to remove such doubts;

¢ Be it therefore declared and enacted, &e.,
and it is hereby declared and enacted by the-
authority of the same, that the power of the
several Courts of Justice in Lower Canada to
issue attachments and inflict summary pun-
ishments for contempts of Court, does mef ez-
tend, and shall not be comstrued bo cxiand to
any cases except the misbehavior of any per--
son or persons in presence of the said Courts,
or 80 near thereto as to obetruct the adminis-
tration of justice—the misbehavior of any of
the officers of the said Couris in their official
transactions,~~and the disobedience of ar re-
gistance to any lawful writ, proeess, onder,
rule, deoree or command of the said Courts by
any persoh whomsoever.”’

(Deoxxowp, J.  That bill was dropped be--
oause we all thought in Council that it went
too far.]

Of gourse I cannot know exoept from what
Mr. Justice Drummond says, why it wasdrop-
ped; but I suppoeed it was owing to the burn-
ing of the Parliament Houses in 1849, two or
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three nights after it had been read a first time.
.- It was a very carefully drawn bill, almost in

the words of many of the authorities, and I
,cannot believe it was prepared without care.

[Droumorp, J. It was copied from some
American acts, and people there regret they
had ever been passed.]

Since opinione are to be stated, I think it is
& great pity this one had not been passed, for
it would have obviated some proceedings which
certainly have not been conducive to the in-
terests of justice. I now conclude this preli-
mi.ary argument, by repeating that Mr. Jus-
tice Drummond is incompetent to sit by the

_ statute and from bias.
' C A7V
o March 7.

Dovay, C. J. In this case the statute, in-
stead of being in favor of the plaintiff in error,
is against him. We were referred to sects. 7
and 8 of cap. 77, Con. Stat. of L. C°, but the
law on the subject is to be found in sec. 56.
Sections 7 and 8 refer to civil cases, sec. 56 to

_criminal cases; and the disqualifying condi-
tion is not to be found in the latter. The reason
of this must be that in criminal cases it was

- left to be decided by the English law. As for
the question of bias, we do not decide anything
@8 to the merits; ‘but we say that if it be a
<contempt of Court, Mr. Justice Drummond
has a right to sit.

AvLwi¥, DruMmonD, Bmt'n.xv, and Mon-
DELET, JJ., concurred.

Recusation dismissed.

Mr. Ramsay filed an exception to the judg-
ment, and moved, by consent of the Attorney
General, to be allowed to appeal to the Privy

-Council.

Duvay, C. J.: Have you anyright of appeal
4o the Privy Council ? .

Mr. Ramsay: If I have on the merits,  have

on the interlocutory, unless the other party

" objects. The only reason of the consent of
the Court being required in an interlocutory is

- that cases may not be unnecessarily hung up
by appeals which might be decided on the
‘merits. When the competence of the Court
is a matter in issue, it seems peculiarly favor-
able for an appeal, more particularly in cases
like this where it is desirable that as little
scandal should be caused as possible.

.o

Right to appeal refused, MoxpELET, J., dis-
senting. '

When the case was called, Mr. Ramsay
moved to discharge the inscription likewise
with the consent of the Attorney General, He
said that the Court could not interfere, that
the Crewn was dominus litis ; if not, who was?
It had been declared by the Court that morn-
ing that it was not Mr, Justice Drummond.
If it was the Queen, she was represented by the
Attorney General. In the case of the Queen
and Howes, 7 A. and E., it was held by Den-
man, C. J., and four of the judges, that if the
Crown did not join in error the prisoner must
be discharged. It had always been so held for
misdemeanours, and they could not see what
else they could decide in a felony.

Duvat, C. J., said he did not recognize the
authority of the Attorney General to abandon
& proceeding for oontempt. .

Mr. Ramsay. He can even for s felony; a
Jortiori for a contempt, which is only a mis-
demeanor. .

Motion to discharge inscription refused,
MoxpELET, J., dissenting. .

Mr. Ramsay excepted to the judgment, and
moved again to be allowed to appeal to the
Privy Council. :

Motion refused, MoxNDELET, J., dissenting.

Mr. Ramsay then proceeded to argue the
case on the merits. )

{Duvar, C. J.: Thereis a preliminary ques-
tion which should be settled. Have you &
Writ of Error in & case of this sort?)

I am quite prepared for that objection. I
have only found one case—the Earl of Devon-
shire, where & Writ of Error was allowed to
the House of Lords for a contempt in the
King's Palace. But apart from that, our sta-
tute is express—C. 8. L. C., cap. 77, Sec. 56.
It says that there shall be a writ in ali crim-
inal cases. Here there can be no clashing of
clauses, for it is the criminal clause referred
to by the Chief Justice this morning. The
statute only confirms the common law. None
of the authorities say that in cases of con-
tempt there shall be none. And why should
.there be a distinction? The object of & Writ
Error is to examine as to the regularity of
the form of the proceedings. The Chief Justice
seemed to think yesterday that jurisdiction
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might be enquired of as against the higher
courts of law even on habeas corpus. This
seemed to be conceding more than I asked,
more than I could agree to. Now, if the pro-
ceedings had no kind of form, would they be
beyond the reach of the Writ of Error? To
take an illustration from the circumstances
connected with thig very case: Mr. Justice
Drummond took a rule before this one. In
form it was an order to the Clerk of the Court
to issue a rule. I showed it to Judge Drum-
mond, and he asked me if it might be amend-
ed, which I consented to, and signed the
amendment.

[Drummoxp,J. This has nothing to dowith
the case. It was one of those conversations
—confidential conversations—which formerly
took place between the representative of the
Attorney General and the Judges, and bring-
ing it forward now will perhaps put the Judges
on their guard.]

If it puts Judges on their guard to prevent
them doing what is wrong so much the better;
but this observation contains an insinuation
agamst my character which I must answer.
It is ‘s most unfounded insinuation that there
was any breach of confidence in my allusion
to that first rule. How could there be a con-
fidential cotnmunication between the Judge
and me as to the prosecution of myself? How
could thére be any secret as to & matter of re-
cord? Ithink it is very unwise of Mr. Justice
Drummond to wish to conceal that matter;
there was nothing disgraceful to him in the
proceeding, and I have only mentioned it as
an illustration of such error as might occur in
a rule. But sinoce the .mention of the parti-
- cular.case is offensive to any ove, I shall ge-
neralize and eay, suppose a rule was of the
nature mentioned, could it not be reviewed in
error? To take another illustrgiion from this
case. Suppose the rule was in no case? Or
suppose a seal was required for authentication,
and there was no seal? I put my argument
in the form of a perfect syllogism. There may
be a writ of error in all criminal cases.. This
is & criminal case. My minor is admitted, my
major is in.two lines of a Statute. It will be
for those who try to deprive me of my remedy
to establish the exception which is not in the
Statute.

The case was taken en délibéré on the ques-
tion of whether a writ of error would lie.

March 9.

Momm.rr, J This case is one of vast im-
portanceto the interests of public justice, to the-
bar, and to the public. Judges, it is trug, must.
be protected in the discharge of their duties;
but I cannot see that it is necessary for their
protection to put an end to freecriticiem of their-
acts. If they are honest, they have no reason
to fear free discussion. At the present moment
we have not to decide whether or not there has:
been a contempt of this Court. The only ques-
tion is as to whether & Writ of Error lies from
a judgment for contempt. Some authorities
may be cited, perhaps, to show that there is
no way of examining & judgment for contempt ;-
but ont turning to our Statute (C. 8. L. C., cap.
1, Sec. 66) I find that a Writ of Error lies to
this Court “in all criminal cases before the
said Court on the Crown side thereof, or before
any Court of Oyer and Terminer or Court of
Quarter Sessions.”” Now the only. question in
the case now before us is, is this a eriminal -
case? It must be either & criminal or & civil
case? There cannot be any case which is:
neither the one nor the other. Cases are but
of twokinds: civil and criminal, and the Writ
of Error lies in both. How then can we create-
an exception? Is it because there are nocases
in the English books? But that cannot con-
trol onr Statute—the Statute constituting this
Court. As for the argunient of inconvenience,
it will not do for me. It may be inconvenient-
to have a judgment revised ; but it must be-
likewise very inconvenient to be sent to- jail
or fined illegally. But is there any such in-
convenience? I have nothing to do with the
definition of contempt to-day; but if anything
is said on that subject I may have something
to add. But whatever may be the nature of”
the offence, how can it be more inconvenient
to allow a writ of error in the case of a con--
tempt than of any other offence? To say that -
in cases of contempt & writ of error lies is not
sa utterly absurd as some would have us:be-
lieve, for the Lords of the Privy Council have:
recently ordered a record in & case of con-
tempt in British Guiana to be sent up on the
petition of Laurence McDermott, the publisher-
and printer of the Colonist paper, who had
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been condemned to six months imprisonment
by the Supreme Court of Civil Justice of the
Colony for & contempt. I do not cite this case
to show positively that the Lords of the Privy
Council have decided that there is a right to
appeal in cases of contewpt, because they
have gramted the order without prejudice to
the competency of the appeal; but I bring it
forward to show that the Privy Council has
not laid down the doctrine that is about to be
laid down in this case; but on the contrary,
in eo far a3 it has judged, it has leaned to a
contrary opinion. But what can be the in-
convenience of a patty condemned coming
before the five judges here, instead of being sa-
tisfied with the decision of one who may be
his enemy, perbape his political enemy, and
.asking them to decide whether the condemna.
tion of the one is legal? Are we to answer
him and say, not only we shall decide against
you, bat we won't even hear you? Is he to.
have no remedy but an impeachment? To say
that there is no remedy in this constitutional
country seems to me very strangeindeed. Be-
sides an impeachment is not a remedy for the
injured party. Ii can onlyend in the censure
or dismiseal of the judge. How strangely does
this ¢ase contrst with one which occurred
here some short time ago. * An enormous
‘crime wae committed, & ctime that might in-
volve the country in war. In that osse the
Court of Queen’s Benoh, a8 in Mr. Rameay’s
-case, the Court of Queen's Beneh—for I will
not commit the folly of calling it the judgment
of Mr, Justice Drummond—gave an order as
to the custody of the prisoners, and yet on
Jabeas corpus a judge in Chambers declared
that the order of the Court of Queen’s Benoh
waa null and void. If this could be done on
haboas corpus, why not on Writ of Error? If
the arbitrary doctrine is to prevail that there
is no mode of reviewing a judgment for con-
tempt, what becomes of the right of free dis-
«cusgion, and the liberty of the press? We,
shall be in the same condition they are in
France, for any Judge may say—*Mr. Editar,
you shall not write this or that.” For myself
I want no such privilege ; not only as a citisen
but as judge I invite the serutiny of the public

* His honor refers to Ez parte Blossom,1 L. C.
Law Journal, 88. 4 om,

eye. If I am honest, I have nothing to fear;
and if I am dishonest, the sooner I am found
out the better. Apart from the rule laid down
in our statute, and which, as I hdve shown
clearly, gives the Writ, I shall show that the
same doctrine is 1aid down by Blackstone.

‘“A judgment may be reversed by writ of
error : which lies from all inferior critinal
jurisdictions to the Court of King's Bench,
and from the King's Bench to the House of
Peers; and may be brought for notorious mis-
takes in the judgment or other parte of the
record: as where & man is found guilty of
perjury and receives the judgment of felony, or _
for other less palpable eryors: such ds any
irregularity, omission, or want of form in the
process of outlawry, or proclamations; the
want of a proper addition to the defendant’s
name, acocording o the statute of additions;
for not properly naming the sheriff or other
officer of the Court, or not duly deseribing
where his county dourt was held; for laying
an offence, committed in the time of the late
king, to be done againat the peace of the pre-
sent; and for many other similar canses.”

Blackstone, like our statute, does not parti-
cularize; but it was not necessary for him to
do so. It is mathematically included; the
whole éotitains its part, and it is not for me to
cut off & segment of the circle, and to say that
the whole cirgle is to be considered less the
segment.  Mr. Ramsay may have been right
or he may have been wrong, but with that [
have nothing to do at present. He has at all
events done his best to have the judgment re.
viewed, and he is met by the answer, you
have no remedy. In the case of Barsalou, I
refused a rule for contempt, for I trembled at
the idea of putting an arbiteary- restriction on
diseussion ; and if a libel had been published,
there was another ourse—by indictment. I
must express my formal dissent from the judg-
ment about to be rendered.

Aviwiv, J.  No reported or adjudged case
can be found to support the writ issued in this
case. It is the first time the Attorney General
has consented to the issuing of such writ, and
I am of opinion that it issued illegally and
must be quashed.

BaneLey, J. The learned Judge Mondelet
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has not confined his attention to the sole tech-
nical point submitted forthe decision of the
Court, but, in the expréssion of his opinion
upon the circumstances and law of the case,
has taken the opportunity of enlarging upon
the ‘constituents of eontempts in general, their
relation to society as now constituted, and the
law which he eonsiders applicable to them. I
cannot ooincide in his opinions, atd will not
diverge from the question before the Court,
which is confined within the coraprehensive
question put to the plaintiff in error by the
Chief Justice—have you & Writ of Error in a
case of this sort? or, in other worde—does a
Writ of Error lie in this case? It becomes,
therefore, essential to ascertain what the case
is, and the limit of the particular controversy,
which can only be supplied by the record it-
self, and it must be examined for that purpose,
beeause the Court cannot be influenced by
facts or suggestions beyond it. The eomplete-
ness of the record is sgsumed becguse no
suggestion of diminution or falsification has
been made. A brief statement of the proceed-
ings of record leading up tothe judgment eom-
plained of, may be made, only however as ex-
planatory of the subject, but withodt in any
way sdjudging upon the facts or incidents

- themselves upon which that judgment was
founded. .

In the last criminal term of the Court of
Queen's Bench for this district, presided over
by a Judge of this Court, the Hon. Judge
Drammond, a rule for attachment was issued
by the Court against the plaintiff in Error, a
member of this bar, and then conducting the
Crown bneiness before that Court, for a con-
tempt alleged to have been previously com-
mitted by him in the publication under his
name, in two numbers of the Monireal
both filed of record, of libellous, insulting and
contemptuous statements and la; eon-
cerning a Judge of the Court of Queen’s Benoh,
in reference to his judicial conduct in a eer-
tain judioial matter before him, in those state-
ments mentioned, and which it was alleged
tended to prejudice the administration of jus.
tice, &c., &e. The plaintiff in Error appeared
to the rule, and after the rejootiqn of his re-
ousation against the presiding Judge, interro-

- gatories were exhibited against him tending

to identify him ss the santhor and writer of
those statements, but were not rerponded
to, but the plaintiff in Error produced and
filed of record, an answer in writing to the
rule for attachment, in whioh he set out a
variety of objectiens in faot as well as law,

against the proceeding, the relevancy or per-
tinency of which objections, it is mof st pre-
sent necessary to inquire .into, but deolaring
that whilst he did not admit his authorship of”
theae statements, he at the same time deolared

that he did not deny his authorship of
them, and after reiterating in his answer cer-

tain injurious expressions against the honor-

able judge with reference to the original pro-

ceedings, out of which this affair arcee, the
plaintiff in error concluded by asserting his

right to make those offensive. statements.

After having filed his elaborate answer, he
moved to quash the rule upon grounds setout
in his motion, which having been rejected by
the Court, he subsequently produced and filed
of record his declaration in writing, affirming
that as the honorable judge had expressed his
absence of intention to impute personal mis-
conduct to him in the original matter, he (the
plaintiff in error) withdrew his injurious and
ingulting statements against the honorable
judge. This deelaration was filed on the 2nd
of November, and was succeeded on the fol-
lowing day by the judgment complained of,
in which the Court declared the plaintiff in
error guilty of contempt, and fined him to the
amount of $40, and to remain committed until
paid. It is manifest that the procesdings re-
ferred to above were in a matter of alleged
contempt, that the judgment was rendered
upon sueh contempt, and by a Court of com-
petent jurisdiction entitled to cognizance of
guch a matter. It may be added that the pro-
esedings were before a Court of Record, acting
not according to the common law by & jury,
but in a pummary manner, according to the
common law by attachment.

Upon the particular point submitted to the
Court, it is plain that the merits of the eon-
temspt do not fall within the previnee of this
Court to express any opinion upon, or whether
the publioations veferred to were libellous or
not, or the language contained-in them com-
mendable or respectful: at present, our duty
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is to determine whether this Writ of Error
<sn lie to examine and consider this convic-
tion of contémpt. '

Before proceeding to examine the main ques-
tion, it is right to observe, with reference to
some part of the procedure in this case, but
only as & matter of professional practice, that
‘when contempt is of such a nature that if the
fact which constitutes it be once acknowled-

- ged, and the Court cannot receive any further
information by interrogatories, there is no ne-
<essity for administering them, if the defend-
ant wish to be admitted to make such ac-
knowledgment. Again, when the evidence of
& contempt of Court is before the Court and
the offence is palpable, & rule to show cause
why an attachment should not be issued is
unnecessary. Insuch cases attachments may
be issued in the first instance. The practice of
taking arule arose out of a distinction between
direct and consequential contempts, and was re-
sorted to when it became necessary to procure
evidence not before the Court.

It has also been held thatthe use of abusive
and impudent language towards a Court or any
of the Judges thereof, and contained in & peti-
tion for a rehearing, signed by the party in pro-

" per person and filed’ with the clerk, is a con-
tempt, and this though he is a licensed attor-
aey.

And it has likewise been held upon the sub-
Jeot of the withdrawal of the offensive state-
ments, that when a writing is 8o clear of itgelf
as to amount to a libel, the mere affidavit of
the defendant that he had no intention of offer-
ing any contempt to the Court or Judge will
not screen him from punishment. And so
Holt on Libel, p. 22, Am. Ed,, in which it is
said that the Court did not consider the disa-
vowal of the slanderer, as exculpatory ; on the
contrary, it was declared that the disavowal
of any bad intent will not do away with the
pernicious tendency or effect of publications
reflecting on judicial proceedings, &c., &c.

Leaving these matters of procedure, it would
seem to be quite unnecessary to enlarge upon
the power admittedly vested in Courts of Jus-
tice tocommit for contempte, a power which has
never been disputed or questioned as being in-
herent i them under the common law of En-
gland ; the books are replete with cases of that

deseription, and judgments for contempt are
very frequent.. Hawkius,;in his Pleas of the
Crown, says ¢ that for contemptuous words or
writings concerning the Court, the party is
punished by attachment for contempt;”’ and
he adds, with reference to this last ‘class
of cases, it seems needless to put instances of
the kind, so generally obvious to common un-
derstanditgs.” Lord Chief Justice Parker
says, in reference to libel publications in a
newspaper in the form of an advertisement re-
flecting on the proceedings of justice, that it is
‘ & reproach to the justice of the nation, &
thing insufférable and a contempt of Court.”
Blackstone says that some of the contempts
may arise in the face of the Court, others in
the absence of the party from it, inter alia
mentioned by him, ¢by speaking or writing
contemptuously of the Court, or Judges acting
in their judicial capacity, &c., and by anything,
in short, that demonstrates a gross want of
that regard and respect which sohen once Courts
of Justice are deprived of their authority, so
necessary for the good order of the State, is en-
tirely lost among. the people.”” Mr. Justice
Wilmot, in his very learned and elaborate opin-
ion upon the writ of habeas corpus, holds the
same view, and maintains "¢ that this power
is a8 ancient as the common law, and the at-
tachment a constitutional remedy.” The
Courtg in the United States, resting upon the
common law of England, entertain similar
opinions, which will be found eet out with
great perspicacity in the 2nd vol. of Bishop
upon Criminal Law, in which he has given
oases and law &3 to the various kinds of con-
terpt, viz : those committed in the presence of
the Court, and those committed out of its
presence, under which last head the author
cites a case, which will be mentioned here, as
somewhat analogous with the onein hand, with
the difference that in the American case the
language was verbal. The case occurred in
Virginia, where one being interested in the
event of & pending guit, but -not s a party,
met the judge proceeding to take his seat on
the bench, and on being spoken toby him,
responded in substance, ‘I do not speak to
any one who acted so corruptly and cowardly
a8 to attack my character when I was absent
and defenceless”’—alluding to expressions of
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the judge on the trial of the catise at a former
term. This was held to be a contempt.

Assuming then the existence of this inher
ent power in Courts of justice to punmish for
contempt, is their judgment liable to be -con-
trolled by any other Court or Tribnnal? As
introductory to the answer to this question, it
must be observed that in the organisation of
the Provincial Judicature, the Court of Queen’s
Bench has been established by statute as the
highest judicial tribunal in Lower Canada, but
divided intotwo jurisdictions separate and dis-
tinct the one from the other, the one being con-
stituted on the Civil side a Court of Appeal
and error in civil suits, and the other on the
Criminal side, being constituted an original
Criminal Court for the trial of criminal offen-
ces, and also & Court of Criminal Error. As
* to the Civil side, the Legislature has provided
for the disqualification of & judge from sitting
in Appeal or Error, if he has sat on the case
appealed from at the rendering of the final
judgment, but has not extended this disquali-
fication to judges, sitting om the Criminal
side upon Criminal Appeal or Criminal Error,
who sat in the original Criminal Court. The
Court, therefore, as at present personally
constituted, is according to thestatute, and the
proposed recusation by the plaintiff in Error
against the judge who judged the contempt
has been legally rejected.

It must aleo beinquired, what is the nature
of the judgment or conviction for contempt ?
It may be briefly answered that it is judg-
ment in execution, and wherein bail may not
be taken. This fact, that is, the negation of
bail, indicates as well the stringent nature of,
the judgment in iteelf as its immediate enforce-
ment upon the party convicted by it. It was
held in Brass Crosby’s case, 3 Wils. 188, that
the adjudication for contempt is a conviction,
and the commitment in consequence is execu-
" tion, and no Court can discharge on bail a

person that is in execution by the judgment of
any other Court. This doctrine, which has
not since been interfered with in England, has
also been sustained in the United States, and
so held almostin the same words by Story,
J., in the case of Kearney in the Supreme

" Court, 7 Wheat. 43, following Crosby’s case,
and likewise maintained in many other report-

17

ed cases. Arguing from the mere reason of the
thing, it is & plain consequence, that contempts
would neceesarily fail of their effect, and the
authority of Courts of Justice would become
contemptible, if their judgmentscould in such
matters be subjected to revision by any other
Tribunal.

It has been very strongly urged that this
power itself from its very nature must neces-
sarily be independent of all other tribunals:
for if it depends upon another whether a pun-
ishment can be inflicted or not, that very de-
pendence defeats and ‘overturns it. The in-
sulted judge must go to law before some other
tribunal with every one whom his decision of-
fends, and leaving his own duties in his own
Court, must attend upon other Courts and be-
fore other judges who may not be disposed to
discourage the contempt, and it might happen
set aside and quash the proceedings, and ar-
rest or reverse the judgment, and, therefore
requiring the renewal of the proceedings to en-
counter similar difficulties. : ,

Under such a state of Jaw, no one would be
afraid to offend; the delay of punishment and
the manner and chances of escaping it, would
disarm the expected punishment of all its ter-
rors, nor could the insulted Court or Judge
ever think of the attempt to cause the inflic-
tion of punishment under so many discourage-
ments. It would be idle for the law to have
the right to act, if there be a power above it
which has a right to resist. In Criminal mat-
ters penal law must enforce satisfaction for
the present acts and security for the fature;
in other words it must Aave & remedy and &
penalty. How could there be either a remedy
or & penalty, if the Jndgment of contempt was
subject to review by any other tribunal ?

Apart from this most conclusive reasoning,
no reported cases can be found in which other
tribunals haveinterfered with such convictions
of other Courts, whilst on the other hand nu-
merous direct authorities are to be found the
other way. Brass Crosby’s case has already
been adverted to, which settled that point
many years 8go in England, and American.
authorities are at one with the English decis-
ions. Mr. Justice Blackstone says, * thesole
adjudication of contempt and the punishment
thereof belongs exclusively and without inter-.
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fering to each respective Court. Infinite con-
fasion and disorder would follew if Courts

<could examine and détermine the sontempt of |

“others.” I shall also fefer to Hurd on Habens
Corpus at page 413, where he lays it down
that the right of punishing for contempt is in-
herent in all Courts of Justice and eseential
10 their protection and existence. A commit-
ament under sueh conviction is a commitment
in execution, and the judgment of conviction
is not subject to review in any other Court
unless specially anthorized by statute.” And
in Morrison v. McDonald, 8 Bhep. 550,
it was held ‘that there can be no revision,
-either by appeal or certiorari; of the judgment
of & Conrt of record for imposing & punish-
ament for a contempt of the Court.”

It has been urged that this Court as new
formed on the criminal side, having been con-
stituted & Court of Brror for eriminal
has juriadiction in this case, and is bound to
sustain the writ of error here issued. It isquite
true that this Court on the criminal side has
_jurisdiction over all crimes and criminal mat-
ters to the extent contemplated by the crimi-
nal laws of England introduced and estab-
lished here by the Imperial Aet of 1774,
and a8 since amended by our Provincial
legislation. It has aleo more reeently been
constituted by statate & Court of Error in all
«criminal cases before the said Court, on the
Crown side thereof; er before any Court of
Oyer and Terminer, or Court of Quarter Ses-
sions, and still more recently, it hais been au-
thorized to consider and decide reserved ques-
tions of law arising in criminal trials, in which
.any person has been convicted at any criminal
term of the said above mentioned Courte, but
apar: from these later statutory powers, this
“Coutt of Queen’s Bench has no appeliate ori-
minal jurisdiction. By law the Court of
‘Queen’s Bench in term, in the exercise of its
original eriminal jurisdiction, is an indepen.
-dent Court, niot subject to the eontrol of this
Court sitting in error, exeept im such cases as
are specially within its cognizance by statute or
inthe exerciseof ite admitted powers, and hence
this Court eannot under the common law of
England, from which it derives ite chief criminal
powers, be made to affirm the legal existence
-of writs of exror in convictions for contempts,

simply because no suthorities can be found to
say that in eases of contempt there is no writ
of error. This negative mrgument is of no
force. The legal existence of such a writ re-
quires to be derived from affirmative suthori-
ties: but of these theré are none, and this
Court cannot without sach authority of iteelf
initiate such a proceeding.-

Archbold, however, tells us, that no writ of
error lies upon & summary conviction, and
that it only lies on judgments in Courts of Re-
cord acting according to the course of the ¢com-
mon law. Now, Blackstone lays it down that
the proceeding in contempt is in all cases sum*
mary before the judge without the interven-
tion of & jury ; and it was held long ago in
England, and that ruling has since existed in
ite integrity, “ that it was sgainst the nature
of & writ of error to lie on any judgment, but -
in causes where issue might be joined and
tried, or where judgment might be had upon
demurrer.”” This was the case of the King v.
Dean and Chapter of Trinity Chapel, Dublin,
8 Mod. 27, and upon writ oferror brought into
the House of Lords, all the judges of England
being of opinion that the decision was correet,
the judgment of the King's Bench was affirm.
ed, 2 Bro. p. ¢. 5564¢. And Kentupon this doc-
trine says, ¢ the principle is of immemorial
standing: it has stood the test of two centu-
ries as an incontrovertible principle without &
preeedent or doetrine to oppose it. To over-
thtow it would be to tear up the eommon law
by the roote.” It is thetefire fhir reason as
well as law to hold agninst the writ of error
lying in this cuse.* '

Warranty on sale of Rorse.—On the sale of
a horse the seller signed the following war-
ranty :— ¢ June 5, 1865. Mr. C. bought of
Mr. G.G.a bay horse for £90, warranted
gouhd.—@. G. Warrarited sound fof one month.
G. G."—Held, that the latter words limited
the duration of the warranty, and mieant that
the warranty was to contifue in force for oné
nonth only; and that¢ complaint of unsound-
ness must therefore be made by the purchas.
er within one month of the sale, Chapman v.
Gwyther, Law Rep. 1 Q. B. 463.

*To be com'lddcid in the next number,




