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Tachnioal and Biblioflraphie NotM/NotM taehniquM at bibliagraphiquM

Tha Inatituta haa anamptad to obtain tha baat

original copy availabia for filming. Faaturaa of thia

copy wMcb may ba bIbllograpHlcaUy uniqua.

which may altar any of tha imagaa in tha

raproduction, or which may algnlficantly ehanga

tha uaual mathod of filming, ara chackad balow.

Colourod eovara/
Couvaitura da ooulaur

Covara damagad/
Couvartura andommagAa

Covara raatorad and/or lamlnatad/

Couvartura raataur^a at/ou palllcuMa

Covar titia mlaaing/
La titra da couvartura manquot

Colourad mapa/
Cartaa gAographlquaa •!% couiaur

Colourad ink (i.a. othar than blua or black)/

Encro da eoulaur (i.a. autra qua blaua ou noirat

Colourad plataa and/or illuatrationa/

Planehaa at/ou illuatrationa tn eoulaur

Bound with othor matarial/

RalM avac d'autraa documants

D

D

Tight binding may eauaa ahado%va or diatortion

atong intarior margin/
Laroiiura —n^ paut cauaar da I'ombra ou da la

diatoraion la long d« la marga intiriaura

Blank laavaa addad during raatoration may
appaar within tha taxt. Whanavar poaaibla. thaaa

hava baan omittad from filming/

II aa paut qua cartalnaa pagaa blanchaa ajoutiaa

lora d'una raatauration apparaiaaant dana la taxta,

maia, loraqua cala «tait poaaibla. eaa pagaa n'ont

paa «t* fllm^aa.

L'Inatitut a microfilm* la maiilaur axomplaira
qu'll lul a At* poaaibla da aa procurer. Los details

da oat axemplaira qui aont paut-Atra uniquaa du
point da vua bibliographiqua. qui pauvant modifiar

una imaga raproduita. ou qui pauvant axigar una
modification dana la mAthoda normala da fiimaga

aont indlquAa el-daaaoua.
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r~| Colourad pagaa/

D
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Q
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Pagaa da eoulaur

Pagaa damagad/
Pagaa andommagiaa

Pagaa raatorad and/or lamlnatad/

Pagaa raatauriaa at/ou palllcul4as

Pagaa diacolourad. ttainaC! or foxad/

Pagaa dAcoiorAas. tachatias ou piquAaa

Pagaa datachad/
Pagaa dAtachiaa

Showthrough/
Tranaparanca

Quality of print varlaa/

Qualit* in4gala da I'impraasion

includaa supplamantary matarial/

Comprand du matMal suppl4mantaira

Only adition availabia/

Saula Mition diaponibia

Pagaa wholly or partially obacurad by errata

sllpa. tisauas. ate, hava baan rafiimad to

anaura tha baat poaaibla imaga/
Laa pagaa totalamant ou parti^ilamant

obacurciaa par un faulllat d'arrata. una palura.

ate ont 4n4t filmiaa i nouvaau da fa^on i

obtanir la maillaura imaga poaaibla.
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Additional commanta:/
Commantairaa supplAmantairaa;

Docket title page it bound in at last pege in book but filmed at firtt piga on fiche.
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Thia item ia filmed at tha reduction ratio chackad balow/
Ca document aet film* au taux da reduction indiqui ei-daaaoua.
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Th« eopy ftlmad h«r« haa b««n raproduead thanka

to th« ganaroalty of:

tamliMry of QutbM
Library

Tho imogaa appoaring hara aro ttM boat quoHty

poaaiblo conaldaring tho oondition and logibiUty

of tho original eopy and In kaoping with tho

filming eontraot apoclflcadono.

Original eoploo in printod papor eovoro aro fHmod
boglnning with tho front oovor and ending on
tho loot pago with a printad or iiluatratad improo-

akin, or tho back eovor whon approprlata. All

othor original eoploo aro fllmad boglnning on tho

firat pago with a printad or iiluatratad Impraa-

aion, and ending on tho laat pogo with a printad

or lilMOtratad Impraaalon.

Tho laat raoordod frama on oooh mlerofloho

ahall eontain tha aymbol «*> (mooning "CON-
TINUED"), or tho aymbol V (mooning "END"),

whiehovor appHaa.

Mapa. plataa. eharta. ate. may ba fUmad at

diffarant reduction rotloe. Thooo too large to bo
entirely included in ono expoeuro tm filmed

boglnning in tho upper loft bond comer, loft to

right and top to bottom, aa many framee ae

required. Tho following diograma illuatrato tho

method:

1 2 3

L'exomptaira fHm4 fut raproduit grica * la

g4n4roalt« do;

MmiiMirt d« QuMmo
BIMkitMqiM

Lee knegoe auivantee ont 4tA reproduitea avac ie

plue grend aoln. eempto tenu do Ie condition at

do lo nottotA do I'exemploire flim4. et en
conformitA evoc lee oondlttona du contrat do
fHmago.

Lea e»omplalree origlnoux dent Ie oouverture an

poplor eet imprim4o aont flimte «i commen^nt
per Ie premier plat et en terminent aoit per la

demMro pogo qui comporte uno ampralme
d'Impreeaion ou dlliuatration. adt par Ie second
plat, salon lo eaa. Toua lee autraa axampleiraa
origlnoux aont fllm4a en eommonoant par la

promMro pogo qui comporte uno empreinte
d'impreeelon ou dlliuatration at an terminent per

la demMro paga qui comporte uno telle

empreinte.

Un doe aymboloe auivanta apparattra sur la

daml4re image do chaquo microfiche, telon ie

eae: lo aymbolo -» signlfle "A SUIVRE". Ie

aymbolo aignifie "FIN".

Lee cartoe. pianchee, tableaux, etc.. peuvont *tre

fUmde i dee taux da rMuction diffArents.

Loraqua la document eet trap grand pour Atre

roproduit en un aeui clichd, il eat filmA i partir

da I'angla aupdriaur gauche, do gauche k droite.

et do haut en boa. en prenant ie nombre
d'Imogee nAcoeaaira. Lao dlagrammaa auivanta

IHuatrent Ui m4thodo.

1 2 3
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inwiii etntnit TO wit

DisTiicT OP mnui
€mti d %m» %mt%

NO. 41.

APPEAL SIDE

.TOnK .T. r)AY,

(Dffinititnt in iht Court Mom.)

AvPixrMUT,

M>

JAMEH HCULTHOnr,

(Plaintiff in the Court Mmv.)

llKHPOHnEXT.

THE RESPONDEHirS CASE.

ThU i. an Anneal from n J,ul«...rnt ol tl..- Huporior Conrt nt Mo-trenl. rj-nJorea

..^.Z'^ZyTvlLry .^O.f. in ..vor of tl. Ho.pon.WMn an act.on bro..«ht

».y liini ngoinst tlio Appollniit,
.„„„..» „f - PromiMorv Note

Tl.« action in lh« Court below wa. to recov.-r ho arno t of a I ron .«o
y
«

.MuIorM..! the .an.o to the Ur.pon.1ent. un.l interest thereon au.l ro.ts of
1
rotct.

!tirLt"";:tC:o:;rz;:::.^
,..,XLy ..io. the aUegat... ..the..«

; J- --^^^J ^Z

chnnt.traaing hyt .Munneo Vnu^n,^
^^^^^^^^^,- ^,^^ ^,^„,„ ^.,,

'" the «.ul Declara^^^on «' '

^co l-Uv re.f it to him the «u.l Defendant; bnt

the nnid name ot W m. Smyth c. Lo., nn.i <i

Defendant then

it » not trne. hut on the contrary .t m -P' ;'>''• .„,.„, „ „„ ..y ixh-I.-

and there endo.^ed the .un.e and d.l.ve od .t "/'*""'.'''"
^,,, ^^,^ Defendant

togetthc.»nedi.conntc at ..^,^^^
^^ ^, ,,„ „p,^

benefit, through ' M..d Plan titf, bu , vsiti in. m »
^^^^^^^

condition, that the naid I'laintitf HhouU «-\;
"
-,'^^*''y;;'; 2^"!. between tl...

above the name of bin. the ««ul ^"^^"^T; :
'

„? .JT^d tfL so a, that the sai.l

„an.e of the ««id Wm. Smyth * o., ar.d hat ° ';•;•; _f™,„^ ,,.„„,., the Bnu.e

Plaintiir HhouUl be prhnarily bable a» ondors." t..

^l" ;;''™7, '

, „f ,..„,,H„g

not be paid at maturity by tlu> »«.d AN m. N««yt
';

^

''J ,1 „ len ho .o endor-

the «.id lMnintifl-«o to endorse the smd
"l'*^'

'' ''^,.'^'

,J™ , , ,,, ,.)., Willian.

.ed the ,ame, left a .pare between the -?,'-"'•« ^^^ iLen.ent of him

Smyth «c Co., on the hack o the Haul ""'"•

'f
'

*..^ '^
'"

^^ ^ „, t,„ underHtandin«

the «aid Defendant. That havmg, upon the «>. d« on «ml «

aforesaid, so endorsed and delivere.l t e «"' "O^;
* ; / j ), S, with the under-

WiUiam Smyth afterwards dehvered the - ^7' ',''!,;,;„.
, „, to and should



I»..twei.|i fli^ imiim or llw Mil IMVtmlnnt iiimI timl ol Ihit Miiil Willimii Hinylli A «N».,

.. M Hint llm -ui.l IMiiiMtiir .1 oi.l.l b.' prmmrily liul.l.- n* ^'tuUn^r (. »h« «.i.l l).-l.'M.li»iit

.li.>ii:<| III- luiniMiol 1... |HM.I.' iimtiirily l»y tli.- ..liil Williniii Ninytli. unci Hi.- »M

Williiiiii Miiiytli >li<l ill Ciut llii-ii iimki' known uml lU'vhrv unto thi' »i»i<l I'Imiitid, that

th.iwii.l Dfl'iMi.laiit lii»a ..iMl,.r»...l III., .ai.l ii.it.. willi tlm iiii.l..r»Un.linK im.l ii|'"" lh«<

.•oM.lifiot. alor.'..ii.l. lU"! tluH I"' H'" i"»''l l'l^«'i«''H' wiw I.. l«it. I'l« """•"• iM-tw.'.-i. th«

tmnid of Wrii. .Siiiytli * «'•»., mi'l timt «( tli.. •uij U.-tiinlant .•ii.l-.rH.-.l on tli.t t.i».k ol

111.. ..ui.l not.'. Tliiil. III." mii.l IMi»iiiliinMviii« t.t.'.-iv.'.l Ih.) ..tti.l it..*.- t...t.i llm »i.i.l Win.

«niVth. with tlio nn.l.T-taiMliii« iiii.l np.n. ilio ron.liti.ni utWr.'wi.l, no righl ol Ration

Imtii ,i.-.Tn.-.l or .-an ncvuw to tli- m.i.l I'lnintill' tli..r....n «K"l""t liini tin. wi-l D.'f.Mi.lmit.

Timl i.ior«.ovc>r Hi.. i»i.l IMuintitJ; wlu-ii tli.. wi.l Willi.un .Sinylli ... .l.a.v.T.'.l llm mi.I

,...t.. to him llm Mii.l I'laintiir. Im.l n.-tic.' llmt tlm nil.! William Hinytli'i unlliorlty to

.!*.< il». mm... ..f llm ini.l D.-f.-n.lant it* .'n.l..rK.r o.i th.- naid not.. wh» r.-.tri.tfl.l to tlm

un.l..rHtun.lin^ m.-l ron.lili.m nl.iro.ui.l, an.l that in wliat.n.T inann.r tlio «itni« iniKlit Im

dliconnl.Ml or tlm motmy laiN.'.! Ilmr I.y tlm -ai.l Willinni Mniylli HiroiiKli i'>.'«ni.l

I'laintiir, Imtlif naiil I'laintilV .-onl-l liav.< no r.T.mr-..- agaiiitt tlm i««iil lli'li-mlait. an

.'iiilormT t.f liim ol I 111' naiil i.ot.'.

That nltliongh tlm Mai.l IMaiiitill' lia.l noli.-.! .il' lli.' .•oii.lition an.l iin.i.-iHluniln H

unuii whi.h ih"' wiiil William .Siiiylli olitaiimd tl i.l.n«.'nmiit of th.- nam.' of tlio »ai.l

D..f.!n.!aiit, on tlm wii.l not.-, nn.l that tlm mithority of th.' mii.l William Smyth t.. ii»<.

th.' iminf ..f th.' naiii l>.'ffnilaiit ih.'r.'oii .•ndorH.-.l wa« rimtrift.Ml an alori'Hiii.l, y.'t th«

iini.l Plaintili; on th.' .l.div.ry th.T.-.if to him liy llm nai.l William .Smyth, koI tlm HOiiifl

.liwoimt.-.l nt th.. MoUoii'h Hank, without llrBt ko pnlling liii nam.- l..-lw.'.'i. that of

Win. Smyth .V- Co., ami lh.« hbIiI IVti-ndniit. That on or about tlm (ili.'.-nth day of

.S.'|.l..mlM'r l.i«r th.' fart that th.- wii.l I'laintiir hail no not th« miiin. diwoniit.-.l lit th.'

MolK..irH Hank, without liiKt ho jintliiiK bin naiim b.'tw.'.'ii that of tli.^ "aiil Win. Smyth

& fo., an.l III.' Mill O.'h'ndant, cnmo to tlm knowb-dK.' of lb.' Hef.ndant, and ii] th.'

«aid h.'f.'iulant imimaliiiRtotlmCu»bi.'rof tlm wiid M..l»oii'* Hank that lmtlmi.ai.1

D.'»'.'n.laiit bad .'ndorw.l tli.' wibl not., with th.' iin.h'rHtniidiiiK tliiit tlm iianm of lb.' Miii.l

I'laintiir wiw to appcnr Imtwc'ii that of tlm lai.i Win. Sniylh \- »'«., ami the Dcli'iiilant

on tlm buck Ihi'ri'of, llm Kaid Ciittbi.'r mad.' it known t.. th.' I'laintiir, who lla-ioiiiion,

Innp bt'forf the Raid not.' icacb.'.l iiiatnrity, al on.-.' took ii|i an.l r.'tii.'d tlm wiiim from

tbt' Hi.j.l Kank, and baving ko ittir.'.l ami pai.l llm baiim mid lb.' fui.l not.' imving been

di'livtr.'d to him by the wiid Win. Smyth with noti.;.; a»t ufor.'siiiil hit only r.'Conmo i»

unainxt llu' "aid Win. Smyth and not apaiiiHt tlif suiil Dcl.'iidiinl."'

Tlm I{i'Hjiond»!nt ri'plh'.l »popi«lly an follows :

—

" Th." wild I'laintiir, lor aintwcr to th.' I'Lu lylfd in tbii ounsi; by lb" iJefondanf,

fiaitli, llmt it in not tnif that llm I'romisBory Not.- fyb'tl in tbi.s cause by th.' <«aid I'lain-

tifl". and n-citi'd in bis d.'cliiiHtion wan n-i't'ivf.l by him on the pretcnd.d nndifHlandiiiK

Aiiil .•ondilions. in tlm sai.l I'l.'a state.I, but on tlm foiitrary, that tlm said not., was

iciH'ivi'd by him in ibf UNual (.nil ordinary .ourm! of biiBineHsi, an.l witlmut any spwiul

nnder!<tnn<iingH an.l «'.»nditioim wbatuv.'r ; that mori'ov.-r tlm said not., was.nic of n s.'rie*

of not.' transact ioii'., Imariiig lb.' eniloim'iiit'iii of th..' (.aid Dt'li'iiilant, in all .ifwbifb tlm

iiignatnn! of lb.' Nai.l Dtf.'iidant, nx of courn.', pn'cc.U'd that of tlm wii.i I'laintiU", ttiid,

with rcKpt'.t t.) all wbi.b (•iidorHPiii.'iitu, tlm siiid Dt'ffiidant was paid by tho iimkcru of

"ai.l notes a lOinmihKioii of on.' per .•.nt on the amount ot each mich note ; and that Im

tlm iiaid I'lnintiir disconnte.l nil Ibettnid note* including the note preHcntly sued on, on the

faith (if tlm 8»'curity reNulling from the endontoment of tho said Defendant, without

which eiidoiHeiiK'iit lb.' miIiI Vliiiiitiir would never have discounted the Rai.l not.'s, or any

of tbcin.

And tlm nai.l I'liiintilf lurilier saitli, that true it is, be rctireil the sai.l note from

the MoIsoii'h I5aiik befor.' maturily, in order that he might personully coutrol th.? saiil

note, but not for any of the pret.'nde.l reasons aligned in the said I'U'a.

And the sai.l I'laintiir lastly saitli, that all ami every the allepations, maitem and

things in tho nai.l I'lea set forth an.l contained, except in so far a« the same exactly cor-

respond with lb." all..gatioiisof the I'laintiirs' l)eclarati.)n, or are hereinbefore expressly

sdnuttc.l to be true are false, niitru.' and uiifoun.l.d in fact, and tlm sai.l Plaintiir hereby

expressly denies the oanic and rarb nml every thereof, and that the same are moreover

wholly insufficient in law."



Tlin rolluwinR i« thi< J uit|(ini>iil r*iMlor»il hy Ilia Coiirt b«<luw i—
" Tim t'oiirt liitviiiK lii'iinl tli.' |.)in.". I.\ ili.ir ruiinacl ii|hiii thn wmU <if ihl»r»inr,

hftving t'nariiitii'il f\w |.r >• Iimk*. |iiu..t „i „,„„\, um,| ,U.|)lMrti»ml | f4.iiM.l.riii(| that tli«

igimtunt iiiMi on.l.ir*. Ml. Ill ii t||« Dcffiiilaiit im iliu I'miitinwiry Noln. I'Uiiitlll'* vihibit

DiitiibiT iirit<, ii iirovi'il, m\<\ lliiit hikIi I'liiloMciiifiit n iiiirciilrii'ti'il luiit iiMi'iiii<|itiiinii! iiml

prm-i'il.'K ihitt ot iIk- mill I'luiiitirt) lutiiiiilttriiiK tl.at it (i|i|M«r« ('nirii tlin I'vnltrifa llmt

tln« I'lttinlillliHtli pitiil nifl lutintinl (he wi,\ Niit.t n* iiuioriinr tlmri-uti •iiltm-qiii'iit to Ihu
mill I )ff.MMl(iiil

I itiiiKiilrririn that tlip laiij I'mmiinory Nidf wa« ili>tlv«Ti>il to tlin miIiI

IMaihlill 111 Im' .•ii.lorKnil by tlio wiiil Ili'I'i'mluiit liy the iiiitki'r tlMTuur iiiiil that tlut i-.m-

ililioh ii|i<tii Willi li thti Miiil iiiilii MiK I'McJorxol anil ili'llvi-ri'ii hy ihi- iiiiikiT iIhtikC, vin :

thut h)> Ihii wiiiiriiiiiilin'iihoiilil wrjti) iinil nIkii Iijh iiuiim> thi'riMiii an iinlnixor iiwr nml
bi-liin- 111." Ill* of tho milt rhfi-iiihiiil, wim not iiiniln known to ihi> I'lnintitr, n* n row
ilitiiiti (if till- iM'i'nilant'ii indoriM'ini'iil iil Ihti tlinn of thi' ih'livfry to him of tlm wtiil

notr, mill niori'iivtr tlmt it ilora not ii|i|M'ur Unit niiy lonilitioii miii fsmti-il liy Win.
Smyth. tlu> miiki-r of thn miiil noti« nml tin- Aki-iiI of ihi' xaiil Di'ftinihint in Ihnt bflmlf,

at till' tiino of tlin ilflivi-rinK of thi< mtiil nolo to riaiiitifV for hi* iiiilornfinimt, nml ron-

•iiloring fiirthor, tliiit thowiiil I'laintid' iliil mil iij(ri'f to imy iin'i-ial comlition orn'riivn,

imlorm- iiml m'^oliati- tlm nuiil I'loniimory Noto (i_ m llin comlition alli'm-il in tin* I)c-

fcmlMiil'H IMca: luiiaiilfriiiK fin tlnr, that thi-m in nothing in Iho nviihnri< of Hi'coril

to ili'fint or inipair in law, tlm I'lnintit1''«' rivoiirim BKoin^t thi< miiit Dcfomjant, im wngi'il

by tlio |iri>tM'nt mtion, and Ihnt lhi< DifiMiilunt ha* fuili'il to i>iitahli<ili hi* IMca in thit

ruiiia fyli-il, iloth iliimma till' nuiil rion, ami lioih coiiiliMin llm Dfft'mliint to pay unit

intiKl'y to tlm I'laintill, the niiiii oI On'i thominml ami two ilollnmaml tif\y rcntx, cnrntnt

mnnify ol thin I'rovinco, to wit : tlm Niini of Oim IhouiumI ihillarM, amount of llm Pro-

nii«iiory Xotc, I'laintiHn' Kxhibil niimlmr ', datcil Montri'al, twiiity NiToml AiiRimt

oni'thiniHtiml iMglil hnmlrnl anil (itly-iiino, iiiaih hy Win. Sinylh A Co.. paynhlo throo

iithn niter iliitf to Ihf onl-r of tlmnnclvi'* nt tht- Molnon'* llnnk In-ro itml hy tho

utiil Wni. Smyth A (!o., entloiMil ami ili-livcn-ij to tlm iMiiil Di'femlunt, who I'liilonMii

nml ill livrnil ll- nuiil note to tlm I'lainfiir nml tlm mini of two dollant ami fifty tioiiti

for Ihi- I'lwts of till- I'loli'iit of till' miiil iiotf, willi iiiti'ii'nt upon tlio "aid mini of oiut

thoiikaiiil dolliirit from tlii' U illi day ol Novi-nihtr oiii> thoiiNund ciKlit hiiiidri'd and fifty

nini'. dali' of tin- mid protcxt. and on the Kaid hiiiii of two dollaiM and lil>y wntu from

till' twi'iity-fi«litli day of Novi'inhi'r. one Ihomiaiid light liiimlri'd and lifty-nini', nntil

artiml ])Nyniriit mid vontn of unit."

Till' l{((<iK)ndi'nt ri'upcclfully siibniili, tlmt thi»jiidgmrnt i^i-ntiroly romMmttnt with

the ovldi'iiro of rrcord and tho law npplirabin to thi< cim-, />iid tlmt it ought to bo con-

Hrinfd hy this honnrnbin Court with coit*. ^ { ^

Montreal. Slut July IflfiO.

AiioiHfyiJiir Rt^itondtnU




