Canada Law JFournal.

VOL. XLIX. TORONTO, JUNE 2. No. 11

FOUND MONEY—IS IT CAPITAL OR INCOME?

The name of this article was suggested to me by a bank mana-
ger. Having adopted his designation, more for convenience than
anything else, I will in the first place define, or rather illustrate,
its meaning.

1.~¢ us suppose A. to be the owner of one hundred shares in a
company, either a bank or other private eorporation. The com-
pany, through its directorate, or otherwise, adds to its capital
by inereasing the number of its sharves by one-fifth: so that for
every one hundred shares there will be a.. inerease of twenty
new shares. These new shares are offered by the company to the
registered shareholders at a certain price, usually or always, a
price below the market value. A. being the owner of one hundred
shares Iy entitled to twenty new shares. He is not bound to
aceept them or any of them. e may aceept them, and if he pays
for them he bhecomes the owner. Let us now suppose that the
original par value of each share was one hundred dollars, that
the market value of each share is now one hundred and fifty
dollars, and the company offers its new shares for one hundred
and forty dollars each, thus allotting to A, twenty new shares, or
rather the right to purchase twenty new shares at the price svated.
A. finds a purchaser for his twenty new shares, who pays him ten
dollars a share for his rights in these twenty new shares. A.
transfers these rights to the purchaser, receives two bundred
dollars, and if no one is interested in the transaection but himself,
puts the money in his pocket, and it matters not whether he puts
it in the <ncome or capitel pocket. The above will shew what T
mean hy the words *‘found money.”’

Now, let us suppose that A. instead of being possessed of
these shares in his own name and for his own personal use and
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benefit, holds them as a trustee for othars, and that it is in the
interest of one or more of the cestues que trust that this *“found
money’'’ shonld be considered as income, and in the interest of
others that it be considered as capital. Now, the trustee must
decide which pocket he will put it in, Let us, in order to be
more easily understood, suppose one of the cestues que trust to
be the widow of the testator who has the interest of a life tenant,
and the other a child or children, who have the interest of a
remainderman. Let us then look squarely at the question, and
answer it if we can, and tell the trustee to whom he shall pay the
found money, whether to the widow as tenant for life, or to the
children having the interest in remainder. If the money belongs
to ineome it goes to the widow .t belongs to capital it goes to
the children.

I may as well at this point state that the decisions in the
United States, and there are many of them directly on the
point, preponderate in favour of vapital, and this preponderance
is.not confined to the courts of many of the individual States, but
is found in the decisions of the Federal Courts, including the
Supreme Court of the United States.

Cook on Corporations, 6th ed., sec. v39, expresses with suffi-
cient clearness the trend of American decisions on this subject
in the words following: ‘‘ The right o subscribe for new shares
at par upon an inerease of the capital stock, which is an incident
of the ownership of the stock, does not belong as a privilege to
the life tenant, hut such inerement must be treated as capital,
and be added to the trust fund for the remainderman. This
is equally the rule whether the trustee subseribes for the new
stock for the benefit of the trust, or sells the right to subseribe for
a valuable consideration. In either event the inerease goes to the
corpus.”” And again. in the same section 559, Cook states what
he believes to be the law in his country in the following succinet
language : ** Where new stock is issued and the right to subscribe
therefor is sold, the proceeds of such sale belong to the remainder-
man and not to the life tenant.”” If this were the law in Canada
or in England (except hy statute), we would not need to make
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further enguiry. My contention, however, is that this is not the
law either in Canada or in England, and Cook does not hold
otherwise, but clearly defines the English law on the subject in
section 557 of his work, when he quotes from a recent English
decision as follows: ‘‘ An English Court has recently said: ‘The
true rule to be inferred from the cases as between tenant for life
and remainderman, seems to me to be that the tenant for life
is entitled to all payments out of profits made by ‘he company,
unless they have been validly capitalized by the company by re-
solution or otherwise,” Re Piercy (1906), 95 L.T. Rep. 868.”" I
venture to say that there is no English decision that contravenes
in the slightest degree the decision in the Piercy case, and that
the Jdietum of Mr. Justice Neville, above quoted, is good law in
Canada to-day. At this point I may refer to and discuss the
celehrated case of Bouch v. ¥proule, 57 L.T. Rep. 345, 12 App.
Cas. 385, which has so often been invoked on behalf of remainder-
man and capital, and which was relied upon in the Piercy ease,
but without success, because the two cases were not only not
parallel, but had no similarity so far as concerned the essential
points.

The Bouch case came first before a single judge, Mr. Justice
Kay, and was decided by him in favour of capital. It then went
to the Court of Appeal consisting of three Lord Justices, and
was there decided in favour of income. Thenece it was taken to
the House of Lords consisting of four Lords of Appeal and was
there decided in favour of eapital, reversing the decision of the
Court of Appeal, and upholding that of Mr. Justice Kay. I need
hardly say that in a like case the decision in Re Bouch wmust
govern throughout the British Dominions, unless it were affected
hy statute; and if the law and the facts in that case were paral-
leled by the law and tne facts in the ease of ‘‘found money,”’ the
question would be settled heyond dispute in favour of cupital as
relating to the latter. I now propese to review this celebrated
case, which has so often been quoted and so much relied on; and
to shew that it has no similarity to, and no bearing upon, the
matter in hand.
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The disputed money in the Bouch cass was cluimed by two
different interests, ome ol which contended that it was capital,
the other that it was income. I cannot do better than to quote,
at this point, the words of Lord Herschell in his reasons for
judgment, ‘‘ William Boueh, 'vho diéd on the 19th of January,
1876, by his will bequeathed all the residue of his personal estate
to Sir Thomas Bouch upon trust to convert the same into money,
or with the consent of Jane Bouch (the testator’s wife), to allow
the same to remain unconverted; and upon further trust to per-
mit his said wife to receive the interest, dividends, and annual
income of said personal estate during her life; and subject
thereto, he hequeathed the residue of his personal estate to Sir
Thomas Bouch absolutely. Part of the residuary personal estate
of William Bouch consisted of 600 shares of ten pounds each in
the Consett Iron Co., upon which £7 i0s. per share had been
paid.”’

Let it be borne in mind that the oviginal priee, or par value
of each share was just £7 10s. The eompany, as they were
legally entitled to do, decided to increase, and did inerease the
number of shares by one third, by which transaction the Bouch
estate was now entitled to become the holder of 800 shares, 200
of them being the newly allotted shaves. Let me digress just now
for a moment from the immediate history of the transacetions,
while I refer to the value of the shares previous to and subsequent
to the inerease ahove mentioned. Lord Watson in his reasons
for judgment, 12 AC. at page 404, says: ‘‘Before the proposal
to issue new shares was made, the old shares were selling at a
premium of £21 per share, but after the allotment of new shares
the premium fell to £14,”" aud he goes on to say: ‘‘If the com-
pany had offered to its members a choice between the honus divi-
dend and mew shares with £7 108, paid on each no sane share-
holder would have elected to take the dividend.”” This *‘divi-
dend?”’ so called was the money in dispute.  Let us figure this
out a little more thoroughly. The original par value of each
share was, #s I have stated, £7 10s.  Adding the premium in each
ease as mentioned above hy Lord Watson and it will be scen
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that the value of a share before the allotment was £28 10s,, and
after the allotment was £21 10s. So that hefore the allotment the
Bouch estate owned 600 shares worth £28 10s. each, equal to
£17,100; and after the allotment it owned 800 shares worth £21
10s. each, equal to £17,200. This comparatively trifling difference
of £100 between the old value and the new is searcely worth
considering. It might be accounted for by the fluetuation of the
money market, by the introduction of fractions of shares where
the nwmber was not a multiple of 3 or from the faet that the
exact figures were not considered necessary. Iowever this may
he it plainly appears that the value of the stock owned Qy, the
Bouch estate was practieally the same before and after the new
shares were created. 1 hardly need to add that the same prin-
ciple would apply to all other sharcholders unless they were
insane, as Lord Watson says ‘‘no sane shareholder would have
cleeted to take the dividend.”” 1In other words, no stockholder
in his right mind would sell or dispose of to the company, or
to any one else for £7 10s. a share, when he could get £21 10s. for
1hat share by going around the corner aud offerin ' it to a money-
bhroker. Now let us return to the history of the case, and it can
he very hriefly concluded. Stripped of all unnecessary verhiage
it may he correctly stated thus, The company after having al-
lotted the new shares (now worth £21 10s. per share, according
to hoth Lord Herschell, page 391, and Lord Watson, page 404).
offered to pay the shareholder £7 10s. per share therefor. That
is to say, they would give him £7 10s, for £21 10s. The offer wus
niore than absurd. It was ludiecrous. When understood, no
wonder Lord Watson said ‘‘no sane man would aceept it.’’ and
I think one is justified in comiug to the conclusion that no sane
man did aceept it, and unless there were lunaties in the Consett
(“o. not one shareholder accepted the flim-flam offer of one dollar
for that which was worth a fraction less than three dollars. for
that was what the offer of the company 1o its shareholders
amounted to.

Let us follow the history of the case a little further, After
this wonderful schemne was matured the registrar of the com-
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pany sent what was called & ‘‘bonus dividend warrant” to each
shareholder asking him to ‘‘be good enough to sign and return
the same whe:1 the amount will be applied in payment of £7 10s.
per share on your above named new shares.”” The ‘“‘bonus divi-
dend warrant’’ was, of course, returned. The shareholder, the
Bouch estate, was now the owner of 800 shares worth £21 each
and amounting to £17,200, in lieu of the 600 shares which it held
a few days before, worth £28 10s. each, amounting to £17,100.
The result was nothing more nor less than a watering of the
stock, to the extent of one-third minus a fraction, Nobody made
any money. There was no “‘found money.”” No one was richer
or poorer. The property was more bulky. but not a penny more
valuable. When you add a gallon of water to three gallons of
wine you have a larger quantity of liquid, and may make a
bigger show ; but you have no more wine than you had at first.

I have referred at length to the Bouch decision hecause it has
bheen s0 much relied on in relation to ‘‘found money,’”’ and I
am more than surprised to find that any one should consider it to
be an authority in a case of ‘‘ found money.”” To my mind after
studying the decision earefully I cannot see that it has the slight-
est relation to or hearing upon the matter now under evnsidera-
tion. If any one differs from me in this regard I trust that he
wili look into thre Bouch case with exhaustive care, aud not merely
glance at it, as those seem to have done, who in my humble opin.
ion have misappied it. There may be other English decisions
which have been misunderstood and misapplied in support of the
view that ‘‘found money’’ is capital not income, but a t.:orough
analysis of them will shew that they, like the Bouch case, ave
inapplicable and valueless in support of that view.

Now, I will revert to the Piercy case above mentioned. which
as I have already said correctly states the English law aud, there-
fore, the law in Canada on this subjeet, and which has not heen
and is not contravened, or in any way affected or weakened hy
the Bouch case or any other English decision. It is, therefore,
good law to-day. This is my first premise. Let us then see if
the dietum of Mr. Justice Neville applies o “‘found money.'"

i
X
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Let us enquire, first of all, whether or not this money is a ‘‘pay-
ment out of profils made by the Company,’”’ and, secondly,
whether or not it has ‘‘heen validly capitalized by the company
by resolution or otherwise.”” Let us look carefully at my defini-
tion at the beginning of this article and discover, if we ecan,
where this ‘‘ found money’’ has its origin, then follow it into the
shareholder’s pocket, By its allotment a company offers a new
share for one hundred and forty dollars whieh is worth one hun-
dred and fifty dollars. In other words, it offers the shareholder
a bonus of ten dollars. This ten dollars to the shareholder is
“‘found money,’’ as soon as he can procure a purchasc~. Ie goes
to his broker, conveys to him the right to purchase tune :ew share,
the broker accepts the right, pays $140 to the company for the
new share, obtains the new share in his own name, and pays ten
dollars to the shareholder. Where does the ten dollars come
from? It comes out of the company and is a payment by the
conipany when it conveys to the broker a share in the company
for ten dollars less than its value, that is to say, a share for $140
which is worth $150. It is hardly necessary to say that it comes
out of the ‘‘profits made by the company,”” as all payments,
whether in the shape of dividends or honus or otherwise, are of
necessity payment out of profits of the company. They cannot
be paid from any other source unless they are misappropriated
from capital. In the second place let us make the more im-
portant enquiry as to whether or not this ten dollars has been
validly eapitalized by the company. It has found its way into
the shareholder’s pocket and its history is conecluded. so far as
it relates to this discussion. The company has paid it indireetly,
it may be said, but paid it all the same, It never receives it hack.
It never finds its way again into the exchequer of the company
and has never bheen capitalized. It is like the ripe fruit that falls
from the tree. It grows out of and comes from the tree. It never
goes back to the tree. It never becomes capitalized. ILet me em-
phasize here a most significant fact that in the Bouch cuse, and
in every other English case dealing with the question of capital
and income, whenever and wherever the disputed money wes
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declared to be capital this disputed money when it left the hands
of the company was paid out of profits made by the company
and was returned to, and validly eapitalized by the company.

The decision in RBe Armitage (1893), Chan. Div,, vol, 3, page
337, does not in the least contravene the priuciple that I have
just stated. There the disputed murey was the difference he.
tween £9 5s. 614d. and £8 and this difference £1 ds. 614d. per
share was claimed both hy the remainderman and by the tenant
for iife, The court decided that it was capital and belonged to
the remainderman. Mr. Justice Lopes, at page 347, says: It is
admitted that if these shares had heen sold by the exeeutors for
£9 5s. 6Lod. per share before this sale en masse of all the shaves
of the new company, th? excess of £1 3s. 614d. per share would
have been regarded as capital and would not have gone to the
tenant for life.”” This being admificd the case for the life tenant,
of course, fell to the ground, on the well known prineiple that the
whole includes all its parts.

[ heg to refer briefly to the only Canadian case that I have
been able to find on this important guestion, It is in Re Estate of
Jairus Hart, vol. 5, Eastern Law Reporter, page 93, in which the
learned Chief gustice of Nova Scotia has decided that what I have
designated *‘found money’’ was capital and not income. In ar-
riving at a decision in this ease the Chief Justice seems to have
relied upon Cook on Corporations and the two English decisions
that I have herein diseussed. How he could find any support for
his decision in the two English cases mentioned or in any other
English case I am at a loss to know, The opinicn of a jurist so
learned in the law, and of such broad legal experience is entitled
to great respect: hut I cannot but differ from him after studying
the authorities with all the care and researeh that T can give to
the subject,

At the close of his reasons for judgment the Chief Justice
says: *‘The rights of parties in cases of this kind have alwayvs
been regardeq as a diffienlt question, and in deciding in favour of
the remainder interest, 1 do not feel all the confidence I could
wish to have on such an important point.”” T am not su rised
at the learned Chief Justice’s “‘want of confidence.””

'
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An upright judge and an honest lawyer should always experi-
ence a lack of confidence when they come to an erroncous con-
clusion. I sincerely hope that the guestion at issue may come
before the highest tribunal in the land and that at some early
date we may have a deecision upon the point, which will govern us
in Canada, and set the matter at rest. If and when that deci ion
comes, 1 believe, and feel with all the confidence which the Chief
Justice of . "wa Scotia did not feel, that it will confirm the opin-
ion whieh I+ ve arrived at and endeavoured to establish, namely,
that “‘found money’’ is not eapital helonging to the remainder-
man; but is income and belongs to the tenant for life.

Ottawa. H. II. Brigm.

THE OPEN COURT.

Au important ecision has just been given in England by
the House of Lords on the subjeet of trials in eamerd.  Their
Lordships Qield in the case of Scolt v, Senott, that “‘Courts of
Justice have no power to hear eases in camerd, even hy con-
sent, except in special eaves in which a hearing in open ecourt
mizht defeat the ends of justice; and in any ease an order for
8 hearing in camerd extends only to the hearing, and it is not a
contempt of court to rublish the fuets subsequently, if it is
done bond fide and witnout malice; and such publieation is not
a eriminal cause or matter in which no appeal lies under sec.
47 of the Judicature Aet, 1873, The rule as to hearing in
open court does not apply to the jurisdiction of the Court of
('hancery over wards and junatics, nor to cases affecting pro-
perty not status in which the parties agree to go before a judge
in camera as arbitrator.”

In commenting upon this judgment the Law Times uses the
following language: “‘On the first, and perhaps the most import-
ant point, once and for all the House of Fords has demolished
the idea that any judge has a right to conduet proceedings in
private, save where justice could not be done at all if it had
to be done in publie—as in the case of a seeret process—or

A WA
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where, to use the words of Lord Hatdane, ‘‘in the two cases of
wards of court and of lunatics, where the court is really sitting
primarily to guard the interests of the ward or the lunatic, Its
jurisdiction is in this respect parental and administrative, and
the disposal of controverted questions is an incident only in the
jurisdietion,”” These are the only apparent exceptions to the
broad and excellent principle that the courts of this country
must, as between parties, administer justice in publie, and this
prineiple has been well epunciaied by Lord Justice Fletcher
Moulton (as he then was) in the ‘Court ¢f Appeal and by Lord
Shaw in the ITouse of Lords in the present case. The former
said: ‘““The courts are the guardians of the liberty of the pub-
lie, and they must be doubly vigilant against all encroachments
on that liberty by the courts themselves., The judges are not
the tribunal to decide on the proper limitations of public rights.

Nothing would be more detrimental to the administra-
tion of justice in the country than to intrust the judges with the
power of covering the proceedings before them with the mantle
of inviolable secrecy.’’ Lord Shaw said: ‘I will venture to
enter my respectful protest against the assumption of any gen-
erval power by the present English courts of law . . . to
fr !V any courts of justice with closed doors,”’ and, again, with
reference to the order to hear in camera and the attempted sup
pression of the report: ‘‘They appear to me to constitute a
violation of that publicity in the administration of justice
which is one of the surest guarantees of our liberties and an
aftack upon the very foundations of public and private secur-
ity."”” And he concluded :—

““I may be allowed to add that I should most deeply regret
if the law were other than what I have stated it to be. If the
judgments (first declaring that the cause should be heard in
camerd, and, secondly, finding Mrs. Secott guilty of contempt)
were to stand, then an easy way would be open for judges to
remove their proceedings from the light and to silence for ever
the voice of the eritic and hide the knowledge of the truth. Such
an impairment of right would be intolerable in a free country,
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and 1 do not think it has any warrant in our law. Had this
occurred in France 1 suppose renchmen would have said that
the age of Louis Quatorze and the practice of lettres de cachet
had returned.’”’

Strong words, but expressions of opinion which will be
generally approved.

The same writer in gpeaking on another matter closely allied
with the proposition in Scett v. Scott, expresses the hope that no
extension of trials in ecamerd in eriminal cases will be udmitted.
He says, ¢‘Our view is that the interests of justice are best served
by legal proceedings in all courts being conducted in open
court. Clearly the general publication of indecent details should
be sternly suppressed, and power might well be given to exelude
persons of iender years on the hearing of cases dealing with
matters contrery to decency or morality. A full public hear-
ing ensures the proper administration of justice.”

SOVEREIGNTY OVER THE AIR.

Sir H. Erle Richarda’s public lecture on *‘Sovereignty over
the Air’? (Oxford, Clarendon Press, 27 pp., 1s. 6d.) is an oppor-
tune exposition of what may fairly be called the Common Law
point of view. Continental jurists for the most part (not all,
sor Prof. Zitelmann at any rate goes with us, see the note ad
fin.) assume that there is some objection in prineiple to allowing
territorial sovereignty to extend upwards. They postulate an
analogy between the air and the high seas which, as our learned
colleague rightly notes, might he correet if the hottom of the sea
were inhabited, At the same time, they contradict the analogy
of munieipal law, so far as existing and applicable, Sir II. Erle
Richards’s points are, in swummnary abridgment, as follows:

Internafional law gives no support to the doetrine of *‘free
air,”? States have exactly the same ground—mamely, self-pro-
tection—for claiming sovereignty over the superjacent air as
for claiming it over adjacent territorial waters. Nor can any
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limitation analogous to the range of guns, actual or conventional,
be applied; for the mischiaf of bodies falling by aceident or de-
sign from an airship (not to speak of a whole wreek) only in-
creases with the height from which they drop. Military dangers,
too, are obvious. And ““in faet, States have always exercused
sovereignty over the air so far as they have wanted to do so.™

As to municipal law, dominion ‘‘usque ad eaelum is recog-
nized by the better opinion here, and by the law of most coun-
tries, though sometimes with a restriction on the annexed reme-
dial rights determined by the limit of effective oceupation or
substantial interest. Where an individual owner’s rights are,
there must also the public sovereignty of his State be. Then,
if the air is free, why is it not free at a hundred feet ahove
ground. or ten, or five? And what about freedom to land?

The most plausible counter-suggestion is sovereignty limited
by a right of innocent passage. 1t might be expedient to estah-
lish sueh a right by convention: but in faet the law of nations
does not recognize any corresponding positive right on land.
Then there is the proposal of limiting State control over aerial
navigation to a vertieal zone of say 1.500 metres, But ‘‘it seems
impossible to draw any real distinction between different zones
of air space’’; we may add that nobody knows what the limits
of aerial navigation will ultimately be,

Further, and this appears to be a fatal objection, the doetrine
of “free air'’ would allow. helligerent air-vessels to fly at will
over the territory of neutral States, FEven aerial warfare ahove
neutral ground could he forbidden only by speecial couvention.
In fact, the ‘‘free air’’ theory will not work without exceptions
of such extert as to make the rule absurd, and it is simpler to
admit State .overeignty at once.—Law Quarterly.
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THE COURTS OF ONTAERIO.

We must ofte.s look abroad to understand ourselves, and
“‘see oursels as ithers see us’’—at least to know the value, com-
paratively, of our own institutions and the faults or benefits
of administration, The observations we quote below are made
by one very competent to form an opinion on the subject, and
especially ag a large sum of money was devoted by a patriotie
American to obtaining information as to the best modes of
administering justice iu his country and the most desirable
forums for that purpose, and this Mr. Harley, a lawyer of emin-
ence, was selected to make enquiries on the subject, and report
thereon. We do not perhaps appreciate how much we in the
English-speaking provinces of the Dominion have to be thankful
for in connection with this most important subjeet. A perusal
of the whole paper, which we regret not having space for in full,
would make this fact abundantly apparent.

In this excellent paper read by Mr, Herbert Harley at the
annual meeting of the Illinois State Bar Association held last
month at Springfield, 1ll, he spoke of the administration of
justice in the Courts of Ontario. The following extraet will be
read with interest by members of the Ontario Bar, and gives a
good idea of the udaptability and flexihility of the system

adopted in the English-speaking Provinces of the Dominion,
for speaking generally the procedure is much the same in all of

them when administered by a judge who is familinr with its
scope and has the intelligence and the nerve to use the power
given him, We quote as follows:—

“But Untarvio is not remote from Hlinois, either geograph-
ically or socially, When England acquired Canada Qutario was
unsettled,  Its immigrants were English, Seoteh and Irish, and
they planted there the English common law while Quebee re-
tained the civil law of its French habitants. There has been
more recently in Ontario a sprinkling of German, Scandinavian
and [tulian immigrants, so that to-day the people are racially
identieal with those of the typical northern state of the An.er-
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ican Union. They have the same climate, the samne resources,
the same industries, the same substantive law, the same customs,
literature and traditions as the people of the northern states.
The unities of social and political and industrial life on both
sides of the Niagara river are everywhere apparent. The differ-
ences are hard to detect, except in this field of the administration
of law,

It has been suggested that Ontario’s sucecess lies in the faet
that it is of a homogeneous nature and not subject to the stresses
of a swift evolution. This is hardly true. On her frontier
Ontario has always had the rough and ready tyvpes that are
found in the lumber camps, In recent years Ontavio has devel-
oped a great mining fleld and has done it without letting down
the bars of civilization. Ier railroad and manufacturing devel-
opment has been swift and her mines have swelled litigation.
Her capital city has had a growth hardly rivalled on this con-
tinent during the past decade. Toronto is to-day a hoom city of
nearly 400,060 people. Building lots five miles from her city
hall are held as high as property five miles from the Chicago
postoffice. Platted lots ten miles from the centre are probably
bringing a higher price thun lots the same distance from the
Chicago loop. And in this typical Canadian provinee there is
one standard of justice applying with mathematical equality
to the labourer who sues for a single day’'s wages and the trust
company which brings suit for a million dollars,

Now before we come to the painful comparison of Illinois
and Ontario justice let us consider the maehinery of Ontario’s
department of justice. First the bar. Exeept in point of
organization and some mere external peeculiarities the bar is
the same as in Illinois. The terms barrister and solicitor are
retained, hut praectieally every solicitor is also a barrister. And
havristers are free to form partnerships, to aceept annual re-
fainers and to refuse any retainer, They wear gowns in eourt,
and there is the honorary rank of King's Clounsel with the privi-
lege of a silk gown, but for all practical purposes the har of
Ontario is very nearly like that of Illinois and very far from
that of England.
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1ts real difference from the Illinois bar lies in its organisa-
tion. When a young man is admitted to the bar in Cntario he
is admitted by the bar after having taken the course of study
* preseribed by the bar. He is then presented to the court and
signs the roll. This is a formality. He is accountable directly
to the bar and the bar is directly responsible for his conduet.

The better element of the Ontario bar, with publie opinion
and the courts baek of it, controls absolutely the conduet of
every Ontario lawyer. You know that this is at the very heart
of the matter. The Illinois Bar Association inecludes less than
one-fourth of the practising lawyers of the state. As a means
for governing the bar, or of even exerting anv considerable in-
fluence, it is impotent. Ilere lawycrs are in theory responsible
to the eourts. ™ut by virtue of your political traditions and the
dependence of your judges, the court is in reality responsible
to the har. The very lawyers whom you would like to dishar for
profesgional and patriotic reasons, if they play their ecards
cleverly, can exert a greater influence upon judges than the
high-minded and responsible lawvers enrolled in your association. '
The Ontario bar is a responsible, self-governing body. The
Illinois bar is & privileged class practically without responsibility
and without the means for governing itself.

One of the things that we most need on this side of the line
is self-government by the bav, It can come through thorough
organisation first and auntonomous authority by statutory dele-
gation second.

Of course Canada had the hmmensurable advantage of pro-
fiting by the mistakes, the excesses of transecendental theory,
whieh have characterised our political structure. In England
and all her dependeneies, during the development of the demo-
erntie ideal, office has been considered a means to an end. Witn
us office came to be a plum for every patriot to hustle for. In
(lanada office has always heen assiimed to be publie service rather
than a personal perquisite. And it bas been steadfastly held
that the public servant deserves adequate compensation both in
rate of salary and in tenure of office.
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In the past generation or two the American bar has under-
gone a significant change. The judicial office has suffered from
encroachments but private practice has become more and more
lucrative. The bar has in a measure divided between those who
could afford to accept the uncertainties of the judicial position
and those who scorn publie service. In Ontario judicial tenure
is for life and the salary is such that praectically no lawyer in
the Province could afford, from & mere pecuniary standpoint, to
refuse to commute his probable earnings at the har for a life
salary of $8,000 on the bench of the ligh Court of Justice.
Even county judges are paid more than the justices of supreme
courts in certain American states in which perverted demo-
cratic ideals have been most rampant,

The one central feature of the Ontario judieial establishiment
by which we can profit most readily is its unification. Tt was
not always so. Of course Ontario never went as far as England.
where at one time there were four score separate courts, and
it was easy and natural to copy England’s great unification of
1873. The change reached Ontario in 1881 when her various
triburals were amalgamated in the Supreme Court of Judi-
cature. This eourt has the fullest jurisdietion, both as to trials
and appeals.

When one comes to think of it he realises that the sole pur-
pose of advoeary is to see that no fact and no point of law is
overlooked. ‘It should he the court's prerogative to see that
neither side oversteps ethical houndaries. Judges who nave
nothing to fear from counsel or elients do this unfailingly. 'The
thing which will most strike you as peculiar when you attend
your first trial in Ontario is the utter informality in examin-
ing witnesses. Let me quote Mr. Justice Riddell who said the
following to the New York Bar Association in 1912:—

“We do not have much hother about admission or rejection
of evidence iu our courts: unlegs we can see that the exelusion of
ovidence or the admission of evidence has led to some injustiee,
then we pass it by. Matters of law as a rule are the deter-
mining factors in the appellate court; although there are ocea-
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sionally eases in which appeals succeed upon the ground of the
non-admission of evidence or the sdmission of evidence which
ought not to have been admitted. If a case is tried before a
judge, and he has improperly admitted evidence—and I may
say that that is the rarest of all contingencies, because as a
rule we admit the evidence subjeect to chjection, and then we
never allow it to influence our minds, of course—if a judge has
refused the evidence improperly, the Divisional Court does not
as a rule sernd the case back for a new trial, but the court often
says, ‘We will git on such a day; you can bring the evidence you
desired the judge to hear and we will hear it here.” We hLear
the evidence and determine the case then and there, without
seuding it back with all the rii... expense, inconvenience, annoy-
anece, and trouble of a new trial, If there is & row about the
pleadings—because even yet we have some people who talk ahout
pleadings, though pleadings are pretty mearly defunet in our
courts, we know them by name and know them by sight, but
we pay very little attention to them—*f there is any row ahout
the pleadings we say: ‘Very well, we will amend the pleadings.’
If a lawyer says: ‘If that amendment had been made in the
court below, we should have had other evidence,” we may say:
‘Very well, what day will suit you? We shall hear vour wit-
nesses,” One of our substantial rules, and one of the rules more
beneficial than perhaps fifty of the other rules is this, all amend-
ments are to be made which are necessary in order that judg-
ment shall be given according to the very right and justice of
the case, Mo case in Ontario fails from defect of form-—that is
one of our rules, Again, no disregard of forms laid down, or
disregard of the time under whieh proceedings should he taken,
no disregard of terminology, according to our practice, hars a
man who has a right, of his right.”

The foregoing statement by Mr. Justice Riddell ‘mplies great
freedom in interpreting rules of evidence. The leading ques-
tion is employed until the witness arrives at the nub of his story.
Witnesses are treated as though they had human feelings and
the judge obviates a great deal of silly cross-examination by
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construing the testimony if possible so that the witness will be
consgidered both truthful and rational. When a case is called the
judge scans the pleadings much as you go over the headlines
of your newspaper. As the barristers advance to the bar the
judge demands: ‘‘What is this all about, anvway?”’ He has
already formed some idea and noted the names of the parties.
In a minute or two the plaintiff’s counsel informs the court of
the matter in controversy. The defendant is then permitted
to confess what is not in dispute and frequently it is possible at
the outset to dismiss most of the witnesses. The trial will be
half over in the time it takes to cross-examine one witness in
an Illinois court. And why not? The lawyer in his office gets
the testimony from several witnesses in an hour or two at most,
Why should it take more than twice as long in open court to
accomplish the same thing?

Coincident with the examination of witnesses there may he
a comparison of precedents between counsel and judge and not
infrequently these informal discussions so fully cover the case
that argument after evidence is in is quite unnecessary. If
there be no jury the argument is not likely to exceed five min-
utes. It will commonly be eonfined to consideration of the appli-
cation of a precedunt. Throughout the trial there can he no
wearisome reiteration of questions, no horsing between counsel,
no boinbast, no rhetorie, but there is usually a matching of wits
and knowledge of the law which makes a trial an intellectual
treat to & visiting lawyer. Some of the older barristers find it
hard to forget the practice of their youth, but the younger men
and the more clever of the older ones have abandoned the old
dramatic way of trying law-snits

Sitting with Mr. Justiee Riddell in the Toronto Assize I
heard a case which typifies the informal and flexible procedure
of Ontario courts, The plaintiff, Mary Smith, sued a certain
broker. She had hought mining shares over a period of five
vears and on final aceounting believed that she had heen de-
frauded. Following the usual custom the broker had held the
certificates in his vault and plaintif had never had them in
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actual possession or even seen them. At the stert it was ex-
plained that plaintiff’s sister, Kate Smith, had also dabbled in
stocks, had employed the same broker, and had begun suit in
her own behalf in the county court of the same county. Counsel
for defendant said that the controversy had arisen from a con-
fusion of the two accounts, that his client had bought all the
shares ordered by either or both of the custoniers, but could not
say whether certain orders had heen joint or individual, or
whether he had delivered to each plaintiff the shares which each
had intended to buy individually.

“1 will move the case of Kate Smith from the county court
to this court,’’ said his lordship. *‘‘During the lunch hour you
will get the record of the case of Kate Smith and have it ready
here at two o’cloek. I will also join Kate Smith as a party to
this action—wish consent. Is it so understood?’’

At two o'clock the ecourt was prepared to ascertain the rights
of all three. ‘It * understood now that Kate is a party to this
action, and 1 have taken jurisdiction of the suit which she
started in county court. Proceed.’” With this foundation it
was disclosed in less than an hour that a misunderstanding had
arisen because one sister had at times acted for the other in
buving shares. The broker had supposed these purchases to have
heen made jointly, The accounts had hecome so confused that
it would have been impossihle to ascertain the rights of the
parties in two separate actions. The judgment was that Kate
should transfer certain shares to Mary. No costs were allowed
the hroker, because, as the learned justice said, he should refuse
to deal with women, or take the natural eonsequences.

You know better than I what would have heen the result of
endeavouring to unravel this snarl in two distinet jurisdietions
in the State of Illinois.

Auether instance of the flexibility and informality which
seems strange to a lawyer from the States. [ was listening to
argument on appeal. In the afternoon, approaching time for
the court to rise. it was found that the record did not disclose
a certain faet which had become essential. Under our system
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nothing could have been done but remand the case for retrial.
The chief justice turned to one of the barristers and asked if he
could ascertain the point in question.

““I can tell by asking my partner,’”’ he replied. The partner
was at some distance in anocther city.

‘“Wire your partner at once,’’ the chief justice directed,
“‘and when the court sits to-morrow morning be prepared to
give us the information.”’ And on the following morning I
attended cou:t again, expecting to hear the opposing barrister
emit a lusty roar. But instead two telegrams were hauded to
the judges, the decision was announced in accordance there-
with, and there was not a single word of objection.”’

Ontario has settled down to the theory of one trial and one
review. Either party has it in his power to accomplish both
steps in a comparatively short time. On our side of the line
one of the most potent causes of delay and expense lies in appeal.
So mueh so that many reformers would have the right of appeal
limited as in federal practice. They observe that abuse of the
appeal privilege is used for injustice; that it is a clab which the
powerful litigant uses on his weaker opponent if need be to
gain his ends. But to limit appeal is to put a premium on petti-

fogging in the trial eourt and to give added ineentive to over.
contentiousness, which is at present the great evil of cur sys-

tem, and seems inseparable from a political judiciary., At first
glance these reformers would doubtless say that ease and celerity
of review would mean the appealing of every suit.

Not so, most emphatically. When appeal is simple and swift
it eannot be used for sandbagging the weaker litigant. It results
instead in a mutual desire on the part of hoth to make trial in
tl  first instance complete and thoreugh. Ontario trials are in
faet thorough in the first instance and though appeal is free
there are fewer appeals than in the average American state
Difficulty of appeal, successive appeals, interminable delay, and
the opportunity for reversal and retrial, which is the curse of
law administration in Illineis, puts a premium on chicanery so
that the litigant without a just cause hends every effort to make
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the first trial defective. Only rarely ean justice be done if there
is more than one trial at bar. Inevi‘ably time charges the
relatiopship of the parties, the first trial shews the conscience-
less suitor how to shape his case for retrial, and justice delayed
is usually justice defeated.

The success of Ontirio lies in the fact that the ablest lawyers
in the province are available for the bench, that selection is by
an expert agency, that there is an efficiency organisation, and
that the judicial department is free to regulate procedure.”

A wETIRING AGE FOR JUDGE .

The question of fixing a certain age, on attaining which
Judges should retive from the Bench. has often been diseussed.
hut there being, as in most controversies, a good deal to be said
on both sides, the question has never been settled. In England
for some time past a Royal Commission has been enquiring into
the causes of delay in the King's Bench division, and the
evidence taken before it has been published. The capaeity of
the Judges was one of the first subjeets dealt with, and questions
were asked as to whether a Hmit of age should be fixed for their
retirement. The first witness called was Lora Alverstone, the
Chief Justize. whose opinion being asked as to the retirement
of Judges, said: ‘I should certainly not retire a Judge as long
as he ean do his work. I am quite satisfied that the best vears
of the Judges’ lives in my lifetime have been the last ten years
of their work, You want to learn to be a Judge. It is astonish-
ingly difficult : & man may be a great lawyer and yet not a great
Judge, and a man may be a poor lawyer and yet he an excellent
Judge. Judges are appointed much younger now than they
used to he, but the great men I have known have done their best
work between the ages of 65 and 80, or certainly between 65
and 75."

The Chairman (Lord St. Aldwyn): ‘““What T am now going
to say has, as far as T know, no present application. but have
not you known in the course of your professional life Judges
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whose infirmities have certainly delayed business?  Physical
infirmities, ves, and I induced one most distinguished Judge to
retire on that sole ground. His mind was as clear as a bell and
his judgment excellent, but he was decrepit, and when 1 pointed
it out to him he gaw that the public could not disconuest appar-
ent deerepitude and inability., You will see what I mean, He
refired and lived for ten years ufterwards, and up to the time
of his death I would have token his vpinion on any point of law
against the opinion of any man.”

The Chief Justice was then asked whether it would be rac-
ticuble to name a tiwme a which the Lord Chaneellor, the Chief
Justice, or the Master of the kolls, should be able to say 1o
Judge: **This is the time at which you may be required to retire,
but you may be continu d if we think it right in the public
interest that you should be continued,” just on the same prin.
ciple that a civil servant in a high position may be required to
retire or may be continued if it is well for the publie serviee?

The Chief Tustive replied that such a plan might be feasible,
but he contended that as long as a Judge was able to do his
work he should not he retired. It would he lamentable to take
off the Benech some of the Judges now over a certain awe.

2Ir, Justice Phillmore was asked if he thonght a Judge should
retire at the age of 65. ‘I do not.’” he replied. T ain more
then 65 myself. DPeople’s vitality bhad inereased enormounsly
sinee his childhood. Judges often did good work at 70, One
man was old at 83, Aunother was not old at 75,7

THE EFFECT OF 4 CODPYCIL (CONFIRMING A WILL,

As is well known, a codieil almost invariably econcludes with
the following words: “*And in all other respects I coufirm my
said will”’ |as altered by the said former codicils thereto|. But
practitioners do not always bear in mind the force of such
wordy. The effeet of themn is thus define | by Lord Justice
Stirling in Ke Fraser: Lowther v. Fraser, 1 LT. Rop. 48;
(1004) 1 Ch. 724, referring to several codieils: “*The effect of
thix 18 to bring the will down to the date of the codicil and effect
the same disposition of the testator’s extate ss if the testator
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had at that date made a new will containing the same dispositions
as the original will, but with the akerations introduced by the
varicus codicils.’”” Even that lucid definition is not free from
difficulty. What is the mesning of the same dispositions?”’
Ioes it mean the same words of disposition, or the same subject
of disposition? In cases of ad...ption the point may bhe of
great importanee. The question seems to have arisen in Mac-
donald v, Irvine, 38 L.T. Rep. 145; 8 Ch. Div. 108. There &
testator being possessed of Kgyptian Nine per Cent. Bonds
specifically bequeathed them to various legatees. Atter the date
of his will he married, and by a eodieil, after making various
dispositions, he confirmed his will. Between the dates of his
will and of his codicil the testator sold his Egyptian Nine per
Cent. Bonds, and with the proceeds of the sale und other moneys
purchased otiier Egyptian Bonds, ealled Khedive Bonds; and it
was held by Viee-Chancellor Hall that the specific legacies of
the Egyptian Bonds were adeemed and that the Khedive onds
formed part of the residue. The Viee-Chancellor said: ** Where
hie confirms the will you must repeat .. ouly in this sense. that
you repeat the disposition in the will giving the thing whieh
he gave by the will and not a different thing. 1 cunnot make
the codicil pass a different thing from that which was effectually
disposed of by the will and wouald have passed by it™" (see obser-
vations on that case in He Donald; Moore v, Nomerscl, 53 8.4,
§73) ; but suppose that instead of selling the lgyptian Nine por
Cent. Bonds they had been merely converted into honds for
smaller amounts, sueh as from £100 to ¥+ phe question vould
have been more difficult. Even without the words of confirma-
ticn in question, it was decided as lonyg sgo as Barnes v. Crouwe,
1792, 4 B.C.C. 11, note (c.) that a codicil attested by three wit-
nesses was @ republieation of the will, deawing down the date
of the will to that of the ecdicil, unless a particular intent is
shewn to the contrary (and see Yarnold v. Wallis, + Y. & ¢, Ex.
160). The poiat came before Mr. Justice North in Le Champion;
Dudl:y v, Champion, 67 L.T. Rep, 344 94 L7, Jour. 37 (1893),
1 Ch 101,  There a testator by his will dated in April, 1873
deviged a freehold cottage, with LI the land thereto elonging,

I T g 40T
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described as ‘‘now in my own occupation,’’ to two trustees upon
certain trusts. In September, 1873, the testator bought two fields
adjoininyg the cottage and oecupied them with the cottage till his
death. In 1877, he made a codicil by whieh he substituted new
trustees for those named in the will, and confirmed his will in
other respects. One of the questions was whether on the true
construction of the will and codieil the two fields passed to the
trustees with the cottage, and it was held that they did on
several grounds, one of which was the effect of the word. of
confirmation in the codieil. After referring to the authorities
Mr. Justice North said: ‘‘By these cases it seems to me perfectly
well settled that, if there were nothing else in favour of the
plaintift, the codicil makes the will take effect as if it had been
executed at the date of the codieil, and in that case it is con-
ceded and there can be no doubt that the land eoloured pink
| that is, the two flelds in question] would have passed under the
will.”? That decision was affirmed on appeal in & very short
judgment delivered by Lord Justice Lindley. It was followed [
Ke Raycr; Rayer v, Rayer, 87 L.T. Rep. 712 (1903), 1 Ch. 685,
There a testator by his will made in 1882, gave certain annuities
after the death of IL. to her three ehildren and chay ved the same
on his real estate, and direered that they should be paid ** with-
out any deduetion except for legaey duty and income tax.”” By
a codieil made after the passing of the Customs and Inland
Revenue Aet, 1888, he made certain dispositions, and in all other
respects he confirmed his said will. By that Ac¢t (see. 21),
legaey duty on legacies charged on real estate was abolished,
and the duties under the Succession Duty Act, 1833, and cer-
tain additional duties, were made echargeable in respect of
legacies (whether given by way of annuity or in any other form)
charged on the real estate of any person dying after the lst
July, 1888. The testator died in 1892, and IH. died in 1900,
and thereupon estate duty and succession dnty hecame pay-
able in respect of the annuities given to, her cnildren, and the
question arose, who was liable to pay the same? It was held
by Lord Justice Farwell (then Mr. Justice Farwell) that the
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effect of the codicil was to republish the will as from the date of
the codicil, and that the testator, when he republished the will,
must be taken to have known that there was no legacy duty, and
that he intended the annuitants to pay the duty which at that
date was in fact chargeable in respect - * the annuities, but that
the estate duty was payable out of che testator’s residuary
estate. In Re Fraser, before cited, the facts w.re shortly as
follows: A testator by his wi’l made in 1886 bequeathed all his
personal estate, except what he otherwise disposed of by his will
or any codicil, and except chattels real, to trustees upon certain
trasts. And he devised and bequeathed ‘‘all real estate and
chattels real in England to whieh I may be entitled at my death,
except what I have otherwise disposed of by this my will,”’ to
his brother absolutely for all his estate and interest therein.
The testator made seven codieils to his will, the last of which
was made in July, 1898. In that codieil he stated that his
Yeother was dead, but he did not revoke the bequest to him, or
the general bequest of personalty, thcugh he made some alter-
ations in his will and the previous codiecils, In other respeets
he confirmed his sald will as altered by the prior codieils. It
was held by the Court of Appeal, affirming the decision of Mr,
Justice Byrne, that as the will and codieils must be read to-
wether, and the will treated as if made at the date of the last
codicil, it could not be taken that the testator had excepted
chattels real from the general bequest merely for the purpose of
eiving them to his brother, but that they were excepted for all
purposes, and that consequently there was an intestacy as to
chattels real. and toat they did not fall into the general bequest.
The case was distinguished from Blight v, Hartunoll, 48 1.T.
Rep. 543; 23 Ch, Div, 218, because in that case the excepted
property was speeifieally hequeathed, and as such bequest faileq
it fell into residue; but in /le Fraser, in events which happened,
there was no disposition of the excepted property, hecause the
apparent bequest of it was on the face of the instruments them-
selves inctfegtual. e Fraser is a strong case in support of the
rule that the effect of a codicil confirming the will is to bring
the will down to the date of the eodiell.—Law Times,
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REVIEW OF CURRENT ENGLISH CASES.
{Registered in accordance with the Copyright Aet.)

ADMIRALTY—SHIP—SEAMEN 'S WAGES—SHIP BECOMING UNSEA-
WORTHY BEFORE COMPLETION OF VOYAGE—]MSCHARGE OF SEA-
MEN—MERCHANT SHIPPING AcT (57-38 VicT. €. 60), s8s,
158, 162,

The Olympic (1913) P. 92. This was an action by seamen
for wages. The plaintiffs had been engaged for a voysge from
Soutkampton to New York and other ports for a year. The day
the vessel left Southampton she camne into eollision with another
vessel and became unseaworthy and had to put hack for repairs,
and on the following day the plaiutifts were discharged with
three days’ pay. The plaintiffs claimed that they were also
entitled under s. 162 of the Merchants Shipping Act, 1894, to
a further sum of a month’s wages by way of compensation for
the damages caused them by being discharged otherwise than in
accordance with their agreement. The majority of the Court of
Appeal (Williams and Buckley, L.JJ.). however, held that
under s. 158, by reason of '‘the wreek of the ship.' the services
of the plaintiffs had terminated, and that they were properly
discharged with three days’ pay actually earned. Kennedy,
1., dissented and thought the plaintiffs were entitled to a
months pay in addition as claimed.

INFANT— MAINTEN ANCE—NECESSARIES—REVERSIONARY  INTEREST
OF INFANT IN REAL ESTATE—CHARGING INFANT'S ESTATE,

In re Badger (1913) 1 Ch, 385, In this ease an infant ward
of Court, who was entitled to a reversionary interest in fee, and
wag without any means, applied to the court for authority to
charge her reversionary interest with sams to be advanced for
her maintenance; and that she might be bound, on attaining her
majority, to ratify and confirm the charge. Joyce, J., refuse’ to
make the order asked, and the Court of Appeal (Bucekley, and
Hamilton, L.JdJ.) afirme] his decision, holding that In re Ham-
ilton, 31 Ch.D. 281, and Cadman v. Cadman, 33 Ch.D, 397, were
authorities binding on the court, aud that an estate of an infant
ot in possession could uot he charged hy the order of the court
for the maintenance uf the infant, because such interests ea.uot
be delivered in execution, But it is possible that what was asked
in this case might be done in Ontario: see 9 Edw. VII, ¢, 47, .
42,
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EVIDENCE—NON-PAROCHIAL REGISTERS—SOCIETY OF KRIENDS—
DIGEST OF REGISTER KEPT BY SOCIETY OF FRIENDS—CERTIFI-
CATE OF RECORDING CLERK.

In re Woodwerd (1913) 1 Ch. 392, In an inquiry before
a Master as to next of kin of a deceased person, in order to prove
marriages, births, and burials, the certificate of the entries in a
digest of the registers of the society which had been deposited at
Somerset House under a statute, were tendered, and held by
Eady, J., to be inadmiscible as the original registers were in
existence. The registers of the society kept before July 1, 1837,
when 6-7T W, 4, ¢. 26, came into force, werc not admissible at
common law, but under that Aet on being deposited at Somerset
1Touse they were made evidence,

BUILpING SOCIETY — WINDING UP — PENSIONS—VOLUNTARY Al~
LOWANCE—ULTRA VIRES,

In re Birkbeck Benefit Building Society (1913) 1 Ch. 400,
This was a winding up proceeding. The Building Society, in
addition to its authorized business as a building society, had also
carried on the business of banking and other businesses, all of
which were carried on in one building and managed hy the same
board. The society was ordered to be wound up in 1911, and the
business of banking was deciared to have been ultra vires of the
society, In 1903 a correspondence elerk of the society retired
at the request of the society and was proviised a pension, and in
1906 a clerk in the banking business also retired at the request
of the board and was promised a pension. Both pensions were
shuly paid up to the making of the winding up order, Both pen-
sioners claimed to prove as creditors for the capital value of
their respeetive pensions; but Neville, J., held that the corre.
spondence elerk’s pension was a purely voluntary allowanee, not
tounded on any contract, and therefore he could not recover:
and that the clerk in the banking business, having been emploved
in @ business which was ultra vires of the society, could not prove
against the assets of the society.

WHIL—DEVISE—TRUST WHICH MIGHT, BUT DID NOT IN FACT, OF-
FEND AGAINST RULE AGMNST PERPETUITIES—RULE  AGAINST
PERPETUITIES,

In re Fane, Fane v, Fane (19137 1 Ch, 404, The question
in this case was whether a disposition by will offended against
the rule against perpetuities. The testator devised that upon his
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wife’s death the trustees should raise certain sums of money and
sitbject thereto should assure the estates ‘‘to such uses for such
estates and with and subject to such powers and provisoes as
under and by virtue of’’ two deeds of July 5, 1854, and Febru-
ar,’ 26, 1859, ‘‘and all mesne assurances, acts and operations of
law’’ should at the time of the wife’s death be subsisting and
capable of taking effect. The widow died in 1912, and at her
death there was nothing in the then subsisting uses, powers and
provizoes of the estate in question which would, if inserted in
the testator’s will, have offended against the rule against per-
petuities. Eve, dJ., however, thought that as there was a pos-
sibility that the rule might have been infringed, the devise was
invalid, but the Court of Appeal (Cozens-Hardy, M.R., and
Buckley and Hamilton, L.Jd.) reversed his decision. Buekley,
Tid., says that Dungannon v. Smith (1846), 12 CL & F. 546. on
which Eve, J., rested his decision, is not an authority for the
proposition that uncertainty of the testator's death. whether the
limitation introdueed by reference will exceed the rale or not,
is & ground for sayving that the rule agninst perpetuitios has
heen infringed.

MONEY HAD AND RECEIVED—DPAYMENT UNDER COMPULSION OF LW
—LEGAL PROCESS OF FOREIGN COURT—ACTHIN TO RECOVER
MONEY  PAID UNDER  COMPULSION  OF PROCESS 0, FORRIGN
COURT,

Clydosdale Bank v, Sehrodoy (1913) 2 KB, 1. In this case
the plaintiffs were mortgagees of a ship, and the plaintiffs
notified the mortgagory that on arrival of the ship at a (‘hilean
port they intended to take possession under the mortgage, She
arrived at *he port named and the plaintiffs took possession, and
while in that port the defendants instituted proceedings agninst
the vessel in the Chilean Court, elaiming a lien for advances
made to the ship, and the vessel way at their instance arrested
under an order of the court.  In order to obtain her release
the plaintiffy paid the defendants’ demand under protest, and
stated that they reserved their right to open up the matter in
England, and the present action was brought to recover the
money so paid: but Beay, J.. who tried the case, held that the
rule of law which prevents the reeovery of money paid under
eompulsion of law. applies to money paid under the eompulsion
of the process of a foreign court, and that therefore the action
would not lie. The learned Judge points out that the plaintifis®
proper course in the cireumstances was to have applied to the
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Chilean Court for leave to pay money into court to release the
vessel, and to have obtained leave to contest the defendants’
claim in that court.

BILL 0F EXCHANGE—IRREGULAR INDORSEMENT—INDORSEMENT BY
WAY OF SECURITY—BILLS OF EXCHANGE AcT, 1882 (45-46
Vicr. ¢. 61), ss. 20, 55, 56—R.8.C. 119, s. 31, 130, 131.

Starr v. Holland (1913) 2 K.B. 15. In this case a similar
(uestion was in issue to that in Robinson v. Mann (1901) 31
S.C.R. 464; and Duthie v. Essery (1895) 22 App. R. 291, and
the Court of Appeal (Williams, Farwell and Kennedy, L.JJ.)
have come to a contrary conclusion. The plaintiffs drew a bill
en a company to whom they had sold goods for the price, pay-
able to their own order, there being an agreement that the ide-
fendants, who were directors, should indorse the bill. This they
did before any indorsement of the bill by the plaintifis as payees.
In this condition the hill was returped to the plaintiffs, and in
the present action they claimed to recover against the directors
as indorsers. Section 56 (R.S.C. e. 119, s. 131) on which Strong,
C.J., founded his judgment in Robinson v. Mann, in this case
is held not to be applicable to such a state of circumstances,
because, as the court holds, the bill not having been indorsed
by the payees, it was never really negotiated. Their Lordships
followed Jenkins v. Coomber, 1898, 2 KB, 168, which decided
that the principles laid down in Steele v. McKinlay, 5 App.
Cas. 754, are not affected by the provisions of the Bills of Ex-
change Act. Before parting with this case it may be noted that
while Robinson v. Mann was followed by the Court of Appeal
in McDonough v. Cook, 19 O.L.R. 267, the Divisional Court on
an appeal from a County Court, as being the final Court of
Appeal in such cases, refused to follow Duthie v. Essery, and
followed Jenkins v. Coomber, supra; see Canadian Bank of Com-
merce v. Perram (1899) 31 Ont. 116; and see also Clapperton
v. Mutchmor (1899) 30 Ont. 595. As the Appellate Division
1s now the tribunal for disposing of appeals from County Courts,
it will probably consider itself bound by Robinson v. Mann,
rather than Canadian Bank of Commerce v. Perram, notwith-
standing its being a final court in such cases. One cannot but
fail to see, however, that if the question ever reaches the Judi-
¢ial Committee of the Privy Council, there are very consider-
able chances that Robinson v. Mann might be overruled.
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HoMIOIDE — MURDER OR MANSLAUGHTER — PROVOCATION BY
WORDS—PARTIES ENGAGED TO BE MARRIED—CONFESSION BY
INTENDED WIFE OF IMMORALITY.

The King v. Palmev (1913) 2 K.B, 29, The defendant was
indicted for the murder of a young woman with whom he had
been keeping company for two or three years, and to whom he
was engaged to be married. According to his own statement the
defendant had been to Canada and on his return met the de-
ceased and told her that he had decided to give up his trade and
return to Canada, to which she replied that if he did she would
go on the town, and he then asked if she really meant it, and she
said she did, that she had done it before, and would do it again,
and thereupon took off her ring and threw it in his face. The
defendant thereupon seized her and eut her throat with a razor
which ke had in his pocket, The Judge told the jury that ‘‘no
provoecation by words, however opprobrious, in a case where a
deadly weapon is used, cap, in law, reduce the crime from mur-
der to manslaughter.”” ~he prisoner was convicted, and applied
for leave to appeal on the ground of misdirection, bu. the Court
of Criminal Appesal (Channell. Bray, and Coleridge, JJ.) dis-
missed the application, the court being of opinion that though
the sudden confession of a wife of her past adultery might be
sufficient provueation to reduce the erime of a husband in killiny
her to manslaughter, yet that principle could not be extended to
persons as between whom the relation or quasi-relation of hus-
band and wife does not exist, although the court agreed that ot
would perhaps have been more securate if the judge had said
that words eannot constitute sufficient provoeation, except in
very speeial circumstances.

. ARBITRATION-—NPECIFIC QUENTION S8UBMITTED—A WARD—FRROR IN
LAW—APPLICATION TO SET ASIDE AWARD,

In re King v. Duveen (1913) 2 KB, 320 In thiy case
specific uestion wus submitted to arbitration. The arbitrator
made an award finding that Duveen was not liable to pay dam-
ages in respect of a nuisance he had oecasioned to King, by
buildings erected on Duveen's own premises, which adjoined
King's. King moved to set asidg the award as being bad in
law on its face. On the part of Duveen it wus contended aat
as the specifie gquestion was lefi to the arbitrator, his decision
was final, even though it were shewn to be eervneous in point
of law, and with that view Channell and Bray. J.1., conenrped,
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LANDLORD AND TENANT—SURRENDER OF TENANCY-—TEZNANT RE-
MAINING IN POSSESSION AFTER TERMINATION OF TENANCY-—
EXECUTION-—~CLAIM OF LANDLORD FOR RENT—8 ANNE, C.
14, 88, 6, 7—CouNTy Courrs Acr, 1888 (51-52 Vier. c.
143), 8, 160—(LanpLosp ANp TENANT Acr (1 GeO. V. €.
37), ss. 40, 55, ONT.)

Lewis v. Davies (1913) 2 K.B. 37. In this case the defen-
Jdant was the tenant of a farm house and land and agreed with
his landlord to give up possession on March 25, 1912, He gave
up possession of the land, but was permitted by the landlord to
remain in possession of the house without payment of rent until
the landlord shouid require him to give up possession of it. The
defendant remained in possession of the house and was so in
possession on July 9, 1912, when goods in the house were seized
under execution against the tenant. The landlord under 8 Anne.
e, 14, 8%, 6, 7, and the County Courts Aet (see 1 Geo. V., e, 37,
ss, 40, 53, Ont.), claimed to be paid out of the proceeds of the
exeention rent which had become due on 25th Mareh under the
tenaney of the farmhouse and land.  An interpleader issue was
granted aud was decided by the judge of the County Court
adversely to the landlord, on the ground that a new tenaney had
been created on the 25th Mareh, 1912, and that therefore the
right to distrain after the termination of the tenancy under the
statute of Anne, supra. had ceased: but the Divisional Court
( Channell and Bray, J.JJ.) held that the mere permission of the
inndlord to the tenant to continue in possession did not create a
new tenaney in the sense meant in Wilkincon v, Pecl (1805) 1
Q.B. 516, so as to bar the landiord’s right of distress for the
previously accerued rent.

GUARANTY-—INDEMNITY —ORAL PROMISE T ANSWER FOR THE
DERT OF ANUTHER-—UUARANTY OF DEBT OF COMPANY BY DI-
RECTOR—DERENTURE  CONNTITUTING  LIEN  ON  COMPANY B
ARSETS HELD BY GUARANTOR—NTATUTE OF FRAUDR (29 (AR,
300 3), s 44— (R.8.0, ¢ 338, 8 5D

Davys v. Busiecll 11913) 2 K.B, <. In this case the e
fendant counterclaimed against the plaintiff for the price of
gomls supplied by the defendant to a company of which the
plaintiff was a director, and of which the defendant eluimed tha
the plaintiff had suarvanteed payment,  The plaintiff had ad-
vaneed moneys to the company and held a debenture whivh was
n Hting security on all the assets of the eompany.  The de.
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fendant had been in the habit of supplying goods to the com-
pany for the purposes of their business, and a balance being due
in respect thereof, he threatened not to supply any more goods
unless it were paid, whereupon the plaintiff orally promised, as
the jury found, that he would be answerable for the price of the
goods to be supplied if the company made default. The jury
found that the plaintiff was induced to make the promise be-
cguse he had the debenture, The plaintift set up as a defence
the Statute of Frauds, and the question was raised whether in
the circumstances the promise in question was a guaranty or a
premise of indemnity, Lord Coleridge, J.. who tried the action,
eame to the conelusion that the ease was not within the Statute
uf Frauds beeause of the ownership by the plaintiff of the deben-
ture, whieh hie considered brought the case within the prineiple
dedueible from what was said in Harbury India Rubber Comb
Co, v. Martin (1902) 1 K.B. 778 (see ante vol. 3%, p. 538);
bt the Court of Appesl (Williams and Kennedy, L.JJ., and
Joyee, J.) peversed his decision, holding that the case was within
the statute as being a promise to auswer for the debt of another,
and that the ownership of the debenture was immaterial,

CREDITOR— RETURN oF GOODR TO CREDITOR—FRAUDULENT PREFER-
ENCE,

Lis o Ramsay (1913 2 KB, st This was a bankruptey
vase, aml the question was whether a return of goods made by
the bankrupt to a ereditor was a frmdulent preferenve. The
bankeupt being in tinaneial difieultios, weote to his priveipal
ereditor, whose elaim smounted to £3,000, and whoe held eurrent
bills for £1.000, two of yvhem for €321 just fulling due, asking 1o
have one of the bhills renewed. The creditor replied that they
must he met, and the aeeount considerably reduced. On the
following day the ereditor saw the debtor and demanded 2 sub-
stantial payment or a return of goods, otherwise he would make
it hot, for the debtor.  The debtor agreed to return goods anod in
the hext few days returned goods to the value of £1,808, being
wore than theee times the amount of the overdue bills.  Within
three monthe thereafter the debtor beeame bankrupt. The trus-
tee applied to have the retwrn of goods declared to be a fraudu-
lent prefergnce, and Phillimore, J., whe heard the application,
held on the evideuce that the return of the goods was not caused
ky any real pressure on the part of the creditor, and was a vol-
untary act of the debtor, snd therefore was o frawdulent prefer-
enee as claimed.
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ACTION BY OFFICIAL RECEIVER—DISMISSAL OF APPLICATION:—PER-
SONAL ORDER FOR PAYMENT OF COSTS BY RECEIVER.

In re Willtams (1913) 2 K.B. 88. In this case an official
receiver of a bankrupt firm’s estate, made an unsuccessful appli-
cation for an order adjudicating that a person alleged but denied
to be a partner, was a partner of the firm. The registrar dis-
migsed the application and ordered the receiver personally to
pay the costs. The official receiver appealed, but the Court of
Appeal (Cozens-Hardy, M.R., and Buckley, and Hamilton, L.JJ.)
held that in such a case the court has jurisdiction to order the
official receiver personally to pay costs, and that the registrar
had properly exercised the jurisdiction,

TRIAL~—APPLICATION FOR NONSUIT AT CLOSE OF PLAINTIFF’S CASE
—EVIDENCE SUBSEQUENTLY CALLED ON BEHALF OF DEFEN-
DANT-—APPEAL—CONSIDERATION OF ALL EVIDENCE GIVEN AT
TRIAL,

Groves v. Cheltenham and E. G. Bwilding Society (1913)
2 K.B. 100. In this case a question was raised which often arises
at the trial of actions. At the close of the plaintiff’s evidence
counsel for the defendants moved for a nonsuit, which was re-
fused. He then adduced evidence on behalf of the defendants
and judgment was given at the trial in favour of the plaintiff.
The defendant appealed and on the argument contended that if
the court found that on the plaintiff’s evidence there ought to
have been a nonsuit, the subsequent evidence given on behalf of
the defendant ought to be disregarded; but Yrash and Rowlatt,
JdJ., held that in such a ease the evidence given by the defen-
dants cannot be disregarded, but that the court, according to
the modern praectice, is bound to look at all the evidence—and,
doing so in the present case, they allowed the appeal.

CHARTER PARTY—LUMP SUM FOR FREIGHT—L0SS OF SHIP BY EX-
CEPTED PERIL—I,088 OF PART OF CARGO—IELIVERY OF PART
OF CARGO—RIGHT OF SHIP OWNER TO FREIGHT,

. Harrowing Steamship Co. v. Thomas (1913), 2 K.B. 171.
This was an appeal from the decision of Pickford, J. (1912), 2
K.B. 321 (noted ante p. 69), in which the Court of Appeal (Wil-
liams, Farwell and Kennedy, L.JJ.) held, affirming the deecision
of Pickford, J., that the ship owners having delivered so much
of the cargo as they were not excused by excepted perils for not
delivering, had performed their contract and were entitled to
recover the lump sum for freight agreed on.
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REPORTS AND NOTES OF CASES.

England.

JUDICIAL COMMITTEE OF THE PRIVY COUNCIL.

Lord Chancellor Haldane, Lords Dunedin,
Atkinson, and Moulton.] [Feb. 19.

(GOorRDON v. HOLLAND,
HoLLAND V. (GORDON,

CONSOLIDATED APPEALS FROM THE COURT OF APPEAL
FOR BRITISH COLUMBIA,

Partnership—Fiduciary relation of partner—Wrongful sale of
partnership assets—REepurchase from bond fide purchaser
without motice.

These were cross-appeals from a judgment of the Court of
Appeal for British Columbia (Maedonald, C.J., and Galliher,
J., Irving, J., dissenting) varying a judgment of Gregory, J.,
at the trial, which had granted to Gordon, the plaintiff in the
action, a portion of the relief for which he prayed.

A member of a partnership, in violation of the express terms
of the partnership agreement, without the knowledge of his co-
partner, sold land the property of the partnership to a bond fide
purchaser for value without notice, and afterwards repurchased
the land from him.

Held, that he stood in a fidueciary relation to his partner, and
came within the exception laid down in Barrow’s case (42 L.T.
Rep. 891, 14 Ch. Div. 432) to the rule which protects a purchaser
with notice taking from a purchaser without notice, and must
account for all profits made by subsequent dealings with the
land.

Judgment of the Court below varied.

Knox v. Gye (L. Rep. 5 HL. 656) and Piddocke v. Burl
(70 L.T. Rep. 553; (1894) 1 Ch. 343), distinguished.

Buckmaster, K.C., and Hon. M. Macnaghten, for Gordon.
E. P. Daws, K.C., Atkin, K.C., and C. H. Sargant, for Holland.
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Lords Atkinson, Shaw, and Moulton.] [March 14.
NATIONAL PROTECTOR FIRE INSURANCE COMPANY V., NIVERT.

Fire insurance—Policy—Construction—DProvision that nterest
of insured in property should not be transferred—Provision
that other policies should be declared and mentioned,

This was an appeal from a judgment of His Majesty’s Su-
preme Court for the Ottoman Dominions in favour of the re-
spondent, the plaintiff below, in an action brought by him
against the appellant company to recover 12000, under two
policies of fire insurance in respeet of the loss sustained by him
through the destruction of the insured property by fire.

A policy of insurance against damage by fire provided that a
transfer by the insured of his interest in the property should
render the policy void.

Held, that a lease of the property for one year, the lessor
continuing to pay the insurance premium, did not amount to a
transfer of interest within the meaning of the conditions.

The policy further provided that the existence of other in-
surances should be declared to the insurers and mentioned in the
poliey or by indorsement on it.

Held, that the fact of the existence of further insurances was
all that need be mentioned, and that the names of the insurers
with whom they were effected need not be stated.

Judgment of the Court below affirmed.

E. F. Spence and J. F. Collinson, for the appellant company.
F. D. Mackinnon, for the respondent.

Dominion of Canada.

[SUPREME COURT.]

—

Ont.) [May 6.
SToNE v. CANADIAN Paciric Ry. Co.

Railway—Negligence—Foreign Car—Protection of Employees
—R.8.C. (1906), c. 37, s. 264, s.-s. 1 (¢c).

The Canadian Pacific Railway Co. had received a car with
freight from the Wabash Co., and before returning, used it in a
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shunting operation. A brakesman on top of this car which was
approaching another with whieh it was to be eoupled, saw that
the knuckles of the coupler on each car were closed, and, being
unable to signal the engincer to stop, climbed down a side lad-
der, nove being on the ends, and tried to reach round to the
lever of the coupler. In doing so he held on with his lef* hand
to a ring of the ladder only twenty inches above where his left
foot was placed. There was nu room for his other foot, and as
the teain went over a erossing he was jolted off and fell with
his right arm under the wheels of the ear, injuring it so that it
had to be amputated. In an aetion against the company, the
Jury found that the latter was negligent in not having end lad-
ders on the Wabash c¢ar ner levers of suffieient length, A ver
diet. for the plaintiff was set aside by the Court of Appeal (26
O.I.R. 121).

Held, reversing the iatter judgment, that the company was
liable for non-compliance with the provisions of sec. 254, sub-
sec. 1 () of the Railway Act.

Frrzeamrick, ‘C.J., dissented on thc ground that the plsin.
tiff 's own negligence caused the sceident,

Appeal allowed with costs.

Cresicicke, K.C., and €. . Robinson, for appellant, Ifell-
mulh, K.C., and MacMurehy, K., for respondents,

N.B.] [May 6.
WEST 2. ('ORBETT.
Negligence—Railway—Preseviption — Damage or Injury “* by

Reason of Construction''—Contractor — Transcontinental

Railway Commissioncrs—ARailway Act, 5. 306,

Seetion 15 of the Natiomal Transcontinental Railway Act
provides that ‘‘the (‘ommissioners shail have, in respeet to the
eastern division, . . . all the rights, pewers, remedies and
immunities conferred upoun a railway cc npany under the Rail-
way Aet.”

Held, Frrzearricx, O], and Ipinarow, J., dissenting, that
the provision in 8. 306 of the Railway Aect, that ‘““all actions or
suits for indemnity for any damage or injury sustained by rea-
son of the counstruction or operation of the railway shall be
commenced within one year, ete.,”” applics to such an action

T e
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against the Transcontinental Railway Commissioners and also
againgt a contractor for construction of any portion of the
eastern division,

Held, per ANarin, J., that it applies also to an action against
a contractor for constructing a railway for a private company
ineorporated by Aet of Parliament,

Appeal dismissod with costs.

F. K. Taylor, for appellant,  Tecd, K., for respondents,

Ont.] [ May 6,

Rosinson v, Graxp Truxg Ry, (o,

Railway Co.—Carriage of Passenger—=_8pecial Contract—Notice
to Passenger of Conditions—Negligence—FEremption from
Liability.

P. at Milverton, Ont., purehased a horse for a man in another
town who sent R. {o take charge of it. P. signed the way-bill in
the form approved by the Board of Railway Commissioners,
which containsd a elanse providing that if the consignes or his
nowinee should be allowed to trave! af less than the regular fare
to take care of the property, the company should not he liable
for any injury to him whether caused by negligence or other-
wise. R. was not asked to sign the way-bill, though a form en.
dorsed provided for his signature and required the agent to
obtain it. The way-bill was given to R., who placed it in his
pocket without examining it. On the passage he was injured by
negligence of the company’s servants,

Held, that R. was not aware that the way-bill contained con-
ditions.

Ifeld, also, Vitzpatrick, (4., dissenting, that the company had
not done all that was incumbhent on them to bring notice of the
special condition o his attention.

Judgment of the Court of Appeal (27 O.I.R. 290) roversed,
aund that of the I™ial judge (26 O.I.R. 437) restored. Appeal
allowed with costs.

Mc¢Kay, K.C., and Haight, for appellant. D. L. McCarthy,
K.C,, for respondent.
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Ont.] [ May 6.
FLeEMIiNG v. ToroNia Ry, Co.

Negligence—~Street railway—Explosion—Defective controller—
Inspertion.

8. was riding on the nd of the seat of an open street ear
in Toronto when an explosion occurred. The ear wus still
motion when other passengers in the same seat, apparently in a
panie, eried to 8. to get off. and when he did not do so, endeav-
oured to get past him, wherchy he was pushed off and injured.
In an action for damages the jury found the eompauny negligent
in using a rebuilt controller in a defective condition and not
properly inspeeted, and the motorman negligent in not apply-
ing the brakes,

Held, affirming the judgment of the Court of Appeal (27
O.L.R. 332) that the evidence justified the jury in finding that
the controller had not been properly inspeeted and that a proper
inspection might have avoided the aceident.

Per Idington and Brodeur, 4., Anglin and Davies, JJ., eon-
ira, that the motorman should have applied the brakes.

Appeal dismissed with eosts,

D. L. McCarthy, K.C., for defendants appellants, lambir,
K.C, for respondent,

Ont.] : [May 6.
MEeRriTT Vv, CITY OF TORONTO,

Riparian rights—Interference—ZEvidence.

M., claiming to be a riparian owner on the shore of Ash-
bridge Bay (part of Toronto harbour), claimed damages from,
and ap injunection against, the city for interference with his
access to the water when digging & channel along the north side
of the bay.

Held, affirming the judgment of the Court of Appeal (27
O.L.R. 1), by which an appeal from a Divisional Court (23
Mt LT, 365) was dismissed, that the evidence established
« 2% “etween M.'s land and the bay was marsh land and not !
land covered with watev ag contended, and therefore M. was not e
u riparian owner.

Appeal dismissed with coats,

Mowal, K.C, for plaintiff appellant. Geary, K.C.. and Col-
qithoun, for respondent.
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Province of Ontario.

SUPREMI COURT.

Middleton, J.] [May 5.

RE DORWARD,

Will—Construetion—Residuary devise—Ignorant use of printed
forms-—lntention gathered from will,

Motion by the executrix for au order declaring the construe-
tion of the will of Walter Dorward, who died on the 22nd
February, 1911

MwpLETON :—**The country conveyancer’ and *‘The man
who makes his own will”’ are favourite toasts at lawyers’ gath-
erings. ‘‘The man who invented printed will-forms’® will soon
be equally popular. As excellent as these forms often are, so
many errors arise in filling them up, that already a formidable
list of cases can be found dealing with the problem preseribed.
This testator used the same form as that considered in e
*Conger, 19 0.1LR. 499, and filled it up in the same way, save
that he inserted his wife’s name in the elause for the appoint-
ment of executors, and left the space blank in the residuary
devise, o the will reads: ‘*All the residue of my estate not
hereinbefore disposed of T give devise and bequeath unto and
1 nominate and appoint Mrs, Tsabelia Dorward to be executrix
of my last will and testament.”’ This can, I think, be read as an
awkward sentence by which the wife i8 made residuary devisee
as well as exeentrix. Dorward did not mean to die intestate,
and I think that from the will itself his intention ean be gath-
ered, and that intention wns to give his property to his wife.

May ~. Logie, 27 O.R. 505 and 23 A.R. 785, shews that the
intention may be gathered and given effect to, even when the
aetunl words used do not form a sentence, and are guite ineap-
able of grammatieal analysis,

Sh.eley Denison, K., for the executrix and for Willimn
and David Dorward, fI. M. Ferguson, for the other next of kin.
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Mulock, C.4.Ex,, Clute, Riddell,
Sutherland, and Leiteh, JJ.] . [May 13.

R RoysroN Park and TowN OF STEELTON,

Registry Act—Subdivision of lands—Plan—Approval by Muni-
cipal Council or by County Judge—Jurisdiction.

By 10 Edw, VII, e. 60, 5. 80 (18) it is provided that ‘““The
registrar shall not register any plan upon which any street,
road or lane is laid out unless there is registered therewith the
upproval of the proper municipal council or the order of the
judge of the County or District Court . . . approving of
such plan made upon notice to such council.’”” The contention
was as to the construction to be placed on this section in refer-
¢nee to the respective jurisdictions of municipal councils and
county judges,

Held, 1. That although the word ‘‘or’’ was to have its ordin-
ary alternative meaning and should not be read *‘and,”’ there
heing two courses prescribed by the statute, either of them might
be adopted by the owners of the land, and the faet of their
having chosen one of the alternatives did not preclude a resort
to the other.

2. The refusal of the ecouncil to grant the approval of the
plan was not a judicial determination of the rights of the par-

ties, and such refusal wss ne bar to applieation for approval by

the County Judge. See Elliott v. Turner, 2 C.B. 446: Birley
v, Toronto, Hamilton and Buffale Ry. Co. (1898) 25 A.R. BS;
Town of Aurore v. Village of Markham (1902) 32 S.C.R. 457.

A, R, Clute, for the applicants (appellants), I, 8. White,
for the town.
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