%aha Fat Journal

V\‘E
oL, XIX,
\

FEBRUARY 15, 1883.

No. 4.

DIARY FOR FEBRUARY.

15, Thy —

7. Sat l Rei:!earing in Chancery begins.

" a":r Sl(tif\gs end. William Osgoode first C. J-
> Sup, . Secomg U. C., died 1824.

oy imSunday in Lent. Maritime Court Act came
" Tue . o o force, 1878.

2. Sup, ’ ;P.l"eme Court Session begins.

27, Tye * Thirg Sunday in Lent.

2 . Si .
8, r John Colborne, administrator. 1838.

+ Ingj i

TORONTO, FEB. 15, 1883.

—
e

=

Wi ——

rczriz;(:mménce in our present number
t review of the cases reported In
t thos .As before, all (:]t?cisions
SPecia] N se relating to the provisions of
bookg co;lng}lsh ACt'S,'to which our statute
Noticeq a:ﬂln no similar enactment, will be
'_Ss'ved) an‘d S}00n as pos..%lble after' they are
Vdgmenss t;e salient points an‘d dicta of the
ject in thv'”l be called attention to. ' Our

as we kls feaFme of our joum.al, which so
nglish or EOW’ 15 to be ‘fou.nd 1.n no other
' readers anadian publication, is to enable
nglish dto kce.p track 9f the current
¢ €ctug) r;tlslons in an easier and more
attemptin., anner. tban can be done. by
gestibe g to assimilate a number of indi-
IYlterltion lgﬁts and headnotes, It is ouf
regularly,oaso’ to resume and continue
rac ur short reports of current English

tice . .
¢t Cases, illustrative of our Judicature
nd orders, "

‘HE‘ H N
Point which came before our Court of

Appeat

Pe

W Win dllan v. MeTavish, 2 App. R. 278,
i

as
Apper;flcie:tly before the English Court of
and gy 1at;s”tt?” v. Sutton, W, N, 1882, 172 ;
Posite er (,Ol‘n't, we see, has come to the
ourt o AOnclusmtn to that arrived at by our
tha an }?peal. I'he English Court holding
action on a covenant contained in a

mortgage of lands is barred, as well as the
remedy against the lands, after the lapse of
twelve years, by the Impl. Statute 37-38
Vict. ¢. §7, s. 8, which, except as to the period
of limitation, is similar to R. S. O. c. 108, s.
23. In Ontario the Judge of first instance,
(Morrison, J.) was of the same opinion as the
English Court of Appeal, and was reversed.
In England, the Judge of first instance
(Chitty, J.), appears to have been of the same
opinion as our Court of Appeal, and he was
reversed.

WE publish elsewhere an able and import-
ant judgment by Judge Clark, holding that a
judge has power in a Division Court suit to
make an order to strike out a defence and
enter judgment for plaintiff without a formal
trial of the action. The learned judge will
probably find that his decision will involve
him in an unexpected amount of labour,
though, as he says, the question o! incon-
venience is a matter of minor consideration.
Other judges may not feel called upon, by
reason of the great inconvenience that would
attend such a practice, if for no other reason,
to exercise their discretion under sect. 244 of
. C. Act, to the extent Judge Clark has
done ; but it is hard to see where his reason-
ing is at fault. A case is noted in R. & J.
Digest, p. 1106, /n 7¢ Willing ~v. Elliott,
where Chief Justice Wilson is said to have
held that the sections of the Administration
of Justice Act, 1873, authorizing the examina-
tion of parties, does not apply to Division
Courts; we can find no report of the case
however. We are under the impression that
it came up as an appeal from a judgment
of Judge Toms. Perhaps some of our read-
ers could furnish a report of the case.
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The case of McDougall v, Campbell, 6 U,

C. R 502, has settled an important principle
of law ; and we think the decision in every
way satisfactory. The short point in the case
was this : the plaintiff being about to advance
a sum of money on the mortgage of an estate,
upon which the defendant had a prior mort-
gage, the defendant agreed to postpone his
mortgage to the plaintiff’s. The agreement
was in writing, but the plaintiff omitted to
registerit. The defendant afterwards assigned
his mortgage for value to an assignee, with-
out notice of the agreement with the plaintiff,
and consequently the plaintiff lost his priority,
The question to be determined  was
whether the defendant, under those circum-

stances, was bound, to indemnify the plaintiff
or not. The Supreme Court, affirming the
Court of Appeal for Ontario, held that he
was.

Strong, J., dissented, on the ground
that the defendant was not bound to d;

to his assignee the agreement to
that the plaintiff had lost his priority th;o,ugh
his own fault and by the operation of the
Registry Law, for which the defendant was
not responsible. It is, however, satistactory
in the interest of fair and honest dealing, that
the majority of the Court felt able to discard
this line of reasoning, and conforn, to the
principle that a man cannot derogate from his
own contract to the prejudice of another, even
by keeping silence, when in common justice
he ought to speak.

sclose
postpone, and

THE recent Masonic Lottery. in which,
according to the manager thereof, as reported
in the daily papers, was “ consummated the
grand act of the Masonic Temples history,”
makes us feel a lively hope that the proper
authoritics will take measures to prevent the
consummation of similar “grand acts” for
the future.  The recent lottery was a compara-
tively small affair, but it is the thin cdge of
the wedge, and the taste for such casy roads
to wealth, like more legitimate forms of am-
bition, ““ grows by what it feeds on.” Nothing
can he more demoralizing to the people than

[Feb.

15 ¢
‘.-/'/

EprroriaL ITewms,
——

. ’/

T
such public lotteries and the long lls(tla)(”s
lucky numbers, which appeared a few v
ago in our daily papers, reminds oné oy
pleasantly of what may be seen almost ain
day in the week in the morning ]’"‘P’erS o
Spanish countries. The demoralization a
the Spanish people may be attributed, t(')orl
great degree, at all events, to their passt
for lotteries and other kinds ofgambling'; anal
if the recent Masonic Lottery was not 11165ur
under Imp. 12 Geo. IL ¢ 28, which On,
Courts have held to be in force in this Couor
try (Cronyn v. Widder, 16 U. C. R. 356), il
under our C. S, C., ¢ ¢35, it would be wfﬁ
to remove such a defect in our criminal 1aW:

The first number of the Zaw /35/”’:2
issued this year contains a full report of t
address by the Lord Chancellor, on behalf oo
himself and the Judges of England, made te
Her Majesty on receiving form her hands th

.. w
key of the building containing the new 18
Courts.

fine that we make no excuse for reprodUCirlg
it here for the benefit of those of our readers
who do not subscribe to the Zaw Reports, of
whose notice it may haye escaped. It wa

not included in the account of the Ol)Cnmg
reproduced in our number for February 18t
The Lord Chancellor concluded thus :—

“It was, indeed, fitting

and worthy of youf
Majesty,

that these Royal Courts should .be
dedicated to their future use by the Sovereig?
of these realms, whose noblest prerogatives f‘"e
justice and merey, and from whom all jurisdictio”
within the British dominions is derived. Y"lfr
Majesty’s Judges are deeply sensible of thelf
own many shoricomings, and of their need ©
that assistance whicly they h
ceived from the Bar of Engl
other members of the ley.

ave constantly 1€

€
and, and from th
) A .
al profession ; but, ¢!

couraged by your Majesty’s gracious approvah,

and having before them *he examples of a long

line of illustrious predecessors, they have ef
deavoured, and will
th

. : ' e
to your M:UCﬁt.\', with zeal for the public selv‘lcd’
with firmness, impartiality, in the fear of Gody

: 1
always endeavour, to fulf

. ) Y
‘The peroration of this address is $ ,

. H / .
¢ great duties entrusted to them with fdelit
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u.cl:eslst(}::;utr;ear of man. That they and their
Withip thes ay be enabled truly to do justice
shay) endure .\valls, so long so the British name
ay rest |, Z: tha.t the blessing of the Almigl'lty
ey admiﬁi n t%lelr labours : that the law which
%8rs, ang aStel may ever be a terror to evil-
Ve righy - stren.gth. and support to those ’who
e o n their side ; and that your Majesty
sheq fl‘esphTSGWEd for many future years, still to
sustained l;lstr.e uPon a throne fOL.mded on law,
S of y )ustl.ce, and establfshed in the
Praye, Of)’Our Majesty’s people, is the fe.:rvent
remecall the ]u'dges of your Majestyfs
Augyg; o <)El'rt of. Judicature, for whm.n<on this
ress vcasmn'lt has been my privilege to

your Majesty.”

RULES OF COURT.

OAt;::l“ed (i'Of'rcspondent draws our attention
ich al)TOVIsmns of O.J. A. sec. 54, ss ‘?,
Cultieg I;I’Cars to get over some of the diffi-
DOSSib]e‘ U%gCStcd in our last nu.mber. It is
S 3 t;ﬂ 50., that the Interpretation Act, s. 8,
remo\’:es which our corr'espondent also refers,
hecegyy. the doubt raised by us as to Fhe
oury (‘}) (?f :fll t.he ]udgcs. of the High
e Hni ht‘urrmg n th%* making of Rules for
o theb 1 l(.Jolurt. If this be so, any doubt as
Woulg V’} idity of the Rules alrea'd‘y passe.d
o je(‘ti(:t.cm to be set at rest ll}e main
. JRClons to the present system, discussed
hard(;;r ’[)I'CV'iOLlS rcx?mrks, can, however,
the pr,(“e think, be d}sputcd ————— namely : that
. mi;cnt Rule-making body, even though
I)Ondemlmum 'numbcr be seven, as our corres-
ance of a.vcrs,nstoolfnrge: thatthere isa discord-
Pondi, rﬂlm among its membcrs, Ll}ld a corres-
as Well{’ Y\'ant.ot- harm(‘)nyofa.ctlon in the body,
Nump,, as a difficulty in getting th(f .ncces‘sary
¢ of Judges together fora sufficient time,
°T111:1111dang'er that crudc' suggcsti(?-ns' may be
5 erat;lted into Rules without sufficient con-
Passeq O.n. Moreover, that wh'cn Rl'lles are
See th’ It seems to be r}ohodys bu..sme.ss to
au en;:‘t they are publ{shed sp.cedlly in an
or lc forn? for the mformaflon of those
Nose guidance they are framed. We

believe Rules passed in the beginning of
January have not yet been published officially.
These objections and difficulties, we are
sure, no one can be more anxious to see re-
moved than the learned Judges themselves.

RESCISSION OF CONTRACT.

‘Two cases in which the same principle ot
law was involved appear to have been recent-
ly decided ; the one by the English Court of
Appeal, Mersey Steel and Iron Co. v. Naylor,
47 L. T. 369, and the other by the Q. B.
Division of  Ontario, Midland Ry. Co. V.
Ontario Rolling Mills Co., 19 C. L. J. 31. In
both cases the question at issue was whether
a wrongful refusal to pay, pursuant to a con-
tract, for part of the goods delivered there-
under,amounted to arescission or renunciation
of the contract, or whether the party refusing
to pay, could nevertheless recover damages
for breach of contract for the non-delivery of
the remainder of the goods. In the English
case the Master of the Rolls declared that there
is no absolute rule which can be laid down in
express terms as to whether a breach of con-
tract on the one side, has exonerated the other
from performance of his part of the contract.
It is stated in Zreeth v. Burr, 1. R.g C. P.
208, 29 L. T.N. S. 773, that the question in
such cases must turn on * whether the acts
and conduct of the party cvince an intention
no longer to be bound by the contract,” and
this statement of the law was cited with ap-
probation by the Master of the Rolls. Inthe
English case the refusal to pay was based on
a mistake in law as to the legal right of the
plaintiff company to reccive the money—a
petition for its winding up having been pre-
sented. In the Ontario case the refusal to
pay was caused by a mistake of fact, as to the
delivery of part of the goods for which pay-
ment was claimed. And in both cases, it was
held that the refusal to pay under the circum-
stances was no abandonment of the contract ;
and in both these cases which were brought to
recover the price of the goodsactually delivered,
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a counter claim for damages for non- -delivery
of the remainder of the goods was sustained.

In Honck v. Muller, 7 Q. B. D. g2, 45 L. T.
202, Lord Bramwell appears to have con-
sidered that in no case where the contract
had been partly performed, could one party
rely on the refusal of the other to go on, as
amounting to a renunciation of the contract.
But the Court of Appeal, we see, repudiated
the idea that any different rule is applicable
whether the contract be performed in part or
not performed at all.

We may add that the Court of Appeal, in
arriving at the decision they did, were com-
pelled to admit that it was impossible to
reconcile the earlier cases on the point, referr-
ing more particularly to Hoare v. Rennie, 5
H. & N. 19; Simpson v. Cripping 1.. R. 8
Q B.13;37 L. T. N. S, 546 ; anaHon:L v.
Muller, 7 Q. B. D. 91 ; 45 L. |. 202.

PROFESSIONAL INVADERS.

WE refer again to this subject, which is
indeed a burning question amongst country
practitioners, for the purpose of urging upon
the Judges not to appoint commissioners for
taking affidavits so freely as is done.

We believe that one remedy for the pro-
fession will be found there. The practice for
some time has been that every one of these
unlicensed practitioners who competes with
the lawyer in his own town or village, obtains
a commission just upon asking the County
Judge to give a certificate that the public
needs require it. [t is said that these cer-
tificates are often given thoughtlessly,

But the discretion in granting the
commissions is that of the Superior Court
Judges, and they have no right to dele-
gate it to others. If they wish to be in-
formed on the subject, let them enquire as
well of the Bar in the County as of the
County Judges, and let those whose duty as
well as right it is, take some pains to be fully
informed. It is hard that they should be

- t
called upon to spend their time in this. B‘:
they can depute the officers of the Courts
make enquiries, and then act on the lnform
tion. The profession have rights and the J
should be protected, and they rntura“)’ c ;
upon the Judges to do their part.  ‘The n"e
ber of lawyers in the country is now s0O br F
that there is no practical inconvenienc®
limiting  commissions to them and to Clet
of Division Courts. 'The Benchers ha?
discussed the matter again and again, ﬂ“.d o
have dozens of times exposed the iniquity
the present system. As for legislation
this matter, of course it is hopeless to get 'an’
Local Tegislature to see that there 1
grievance when so many of our lcglslaton
earn an honest (or the reverse) penny by €@
veyancing.  Of course these hedge convel’
ancers put a good deal of work in our w
by their ignorance, but that, certainly, i no
the reason why the Judges in effect, but :
course, most unintentionally, play into the!
hands. Refuse commissions except to office”
of the Court, save for very special reaso™

and the grievance will be to some consideraP
extent remedied.

HUMOROUS PHASES oF TRE LAW

Wk are told on good authority that the
Reports of the American Courts are beil
issued at the rate of about two volumes
week.  With this one appalling fact in 0%
minds, we are not surprised that a persom 0
Mr. Browne’skeen observation of anything an
everything containing ought of humor in lt/
composition, has been able, since the aPPear
ance of the first edition of his “ Humoro!
Phases of the Law,”* in 1876, to glean enot8
amid the (lcuslons of the Courts to add v
materially to most of the topics of which b
so pleasantly treated. Besides, he has 19
been content with the vast field that lies D%,
forc him shadowed by the 1)'1tri0ti< wings(;
edit! o

Humourous Phases of the Law. By lrving “l‘OWll’—: s
of the .1lbany Law Fournal, wuthor of *“Short Smd‘mntf

Gireat Lawyers,” new edition, revised and enlarged. SU
Whitney & Co., 1882,
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the
arouglfga:viimzr.icaf] Ea'gle, but has prowled
Stve note-booi ‘ltorla] sclfsors and an expan-
fon, o, o Into the (,qurts of our Domin-
Cinctg of W ?t ar?d West, into the sacred pre-
of Dublin :}itml?St‘f" Hall, the Four Courts
Ureh, -"tm’o ¢ lar?xament House of Edin-
olg ;‘Ur()pc“g the judges and advocates of
the PQCiﬁC’ and even lcaps half way across
anceg of the asn(l quotef the learned deliver-
slands, upreme Court of the Hawaiian
« rX?seg({lreet the arrival of tbis new edition,
Pleasyye thaand C“I""l'g‘—’d,” with even greater
¢ book 1 n we did the first. The l.)ulk of
Wity i nlS more than doubl.ed, while th'e
€als exye Ot mcrea.sed one Whlt. ; although it
as « Sundml:ely with such serious subjects
thrS‘ﬂlgh ay,” and “the Clergy.” “ lLaw,”
always C;Iu;]le-ry proper maid, is by no means
Often nice ; “thou'gh'never naughty, she.: is
an depen;i She is, in fact, chamcle.on—llke,
™. Brown S much upon wha.t she is near.
e face e often finds h.er w1t‘h a smile on
witticigm, a humorous. twinkle in her eye, a
Seizeq the Ug)Qn her lips; when hfe does, he
Penci] . th right look or v‘v?rd with pen or
easur,e au(Si he finds waiting upon her a
Nows fulln a profit, but.no penance. He
will well how to write a law book that
He is able

gr.

1 .
o m(;tl? lnitruct and entertain.
Sparkl :'ith the dry bones of our science
s phosphorescent light at night.”
“« ‘egl; ';:W volAume” form§ another of the
itney 1ezeat10ns published by Suqlner
is 'seri;: } Company, of ‘ San Francisco,
owly for ;h has been coming out far too
e last half dozen years.
S“bjest:e;v C}}apters treat of such interesting
Tests - S ) 'Newspaper Law,” * Practical
« imitar l&vndence,”. _“ De Minimis,” and
ile mu(\)lns of the Privileges of the Clergy;”
“ eglige;1 h”a‘s‘ bec.tn added to such topics as
ays» WCe, I:Iulsance,” “Animals,” “Sun-
U firge ‘tagers, and “Trade-marks.” Let
usy I:;al some of the honey which the
ave IJasse; gf\thered through the days that
since 1876, and stored in this

book, and then dive into his other treas-
uries that he now first opens up to the general
reader. We say general reader, for here we find
much that has already interested, amused or
instructed the professional in the pages of the
Albany Law Journal (of which since Septem-
ber, 1879, our author has been the able and
indefatigable editor) ; and this is a book
in which any reader of intelligence, be his pro-
fession or calling what it may, will find much
to interest and profit.

Christianity is part of the law of our land,
so we will glance first at the new things he
gives upon ¢ The Law of Sunday.” Visitors
to the New England States will find it well
to remember that down East one must not
travel on the Sabbath to pay a visit of pleas-
ure to a friend, nor to sell pigs, nor to swap
jewelry ; nor can one call on a friend in com-
ing back from a funeral in order to be cheered
up. If one does any of these things, and
meets with an accident, he is remediless :
(Cratty v. Bangor, 57 Me. 423 ; Bradley v.
Rea, 103 Mass. 188 ; Myersv. Meinrath, 101
Mass. 366 ; Davis V. Somerville, 128 Mass.
594). On the other hand, if you hire a horse
on the Lord’s-day and injure him, you will
not have to pay the owner, provided you were
driving for pleasure; it will be far otherwise
if the horse was hired for any work of neces-
sity or charity : (Parkers v. Latner, 6o Me.
528 ; Doyle v. Lynn, &, Ry., 118 Mass.
195). If oneis hurt solely by a defect in the
streets while walking in the City of Portland,
after drinking a glass of beer in a beer shop,
he may recover damages from the city:
(O Connell V. Lewiston, 16 Me. 34). We
thought there was no beer to be had in beer-
shops in the home of the Maine Liquor Law!
Although the moral and divine song says,
« et dogs delight to bark and bite,” they
must not do the latter to human bipeds on
the Sabbath ; it is neither a work of necessity
nor charity. And in Iowa they must not
bark and frighten the horses of one who is
breaking the law by driving on business on
that day : (White v. Lang, 120 Mass. 598 ;
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Schmid ~v. Humphrey, 48 la. 65 2). The
case of the Scotch doctor’s boy and his mas-
ter’s gig, to which we referred at p. 192 of
ourlast volume, is givenat considerable length,
We learn that in Indiana it is wicked to take
up a subscription tor a religious purpose on
Sunday, yet it is no harm to feed pigs, to cut
ripe grain, to market ripe melons, to sell
cigars at a hotel : (Catlettv. Trustees, 62 Ind,
365 ; Edgerton v. State, 67 Ind. 588 ; Wi/
kins v. State, 59 Ind. 216 ; Carverv. State,
69 Ind. 61). We think that the Court must

have been particularly impecunious when it

decided the first of these cases, and we find
that in Michigan and Pennsylvania the judges
were not quite so strict as to money transac-
tions of that kind on Sunday: (42en v. Duffie,
43 Mich. 15 Dale v. Knapp, 24 Alb. L. J.
432) Sunday shaving is dealt with at length,
and our own case of Reg. v. Zaylor referred
to, but only in a foot note, such unimportant
personages are we poor Canadians, While
we are on religious topics, let us see what our
author has to say on the privilteges of the
clergy. We will assume, and, of cdurse,
rightly, that our readers know all the English
cases ; such as the case of the parish school-
master, who, like daddy long-legs, would not
say his prayers, (no, we mean would not
teach in Sunday-school), and was, conse-
quently, thrown, not down stairs, but out of em-
ployment ; and the case of Wesleyan aichitect,
who was accused of having no religious ac-
quaintance with the work of restoring
churches: (Gilpin v. Fowler, 9 Exch. 615;
Botherhillv. Whytehead, 41 L.'T. (N.S.) 588);
where both master and architect taught
their clerical opponents, by actions of dam-
ages, to be somewhat more swaviter in modo.
Mr. Browne gives us a case where the Rev.
Mr. Bennett wrote to a lady who had be-
longed to his choir, making uncomplimentary
remarks about Count Joannes (born simple
George Jones), who wished to marry the fair
singer.  The Count sued the parson, the
jury mulcted him in damages, and the Court
said the marriage was none of his business.

e

s
Mrs. Farnsworth was not so successful 282"
the minister who “read her out of Churcf ’5
according to custom : (_Joannes v. Benneth
Alb. L. J, 169; Farnsworth v. Stor’ ep
Cush. 412). A priest has a right to kzey
order in his church, even though the diso” \
has arisen from the personal nature of sof
of the remarks in his sermon, but he ha$ ?
right to forcibly eject a person lawfully n
sick room in which he is absut to admini®*
the sacrament of extreme unction to a dylﬂ

Y.
man: (Hallv. fee, 34 NY. 141 ; Coop?” 1
McKenn : J he

@, 124 Mass. 284). We find the

laid down that a clergyman cannot receiv®
pecuniary benefit from a parishioner, unle®
he shows the utmost good faith on his 2
and freedom of action on the part of ¥
donor.  And this, although the Court said !
one case, truly enough, *“in this country *
danger is that clergymen will 1eceive '
little rather than too much.” A priest cann?
safely advise his hearers “to tie a kettle *
the tail” of an obnoxious parishioner ; a"”
as we know in this Dominion, if he warm’
espouses the cause of a parliamentary can "
date, and refuses the sacrament to those W
Propose to vote for his opponent, the electif)n
will be set aside on the ground of undue ¥’
fluence and intimidation (McGrath v. Fir
Irish C. P. 1877; Muise v. Robillard, 4 C3"
Leg. News, 10). Mr. Browne does N°
think that a priest may properly tell his peOPw
from the pulpit how they should vote.

Under the law of « Necessaries ” we fin
that in Montreal an 480 ball dress is not
necessary for a poor wife ; an infant’s boal'
IS 4 necessity, but not so with timber to repa”’
his house : (Sharply v. Doutre, 4 Can. Le#
News, 185 ; Bradley v. Pratt, 23 Vt, 3787
Freeman v. Bridger, 4 Jones, L. 1). T yentistry
is necessary for an infant, and so are spur®
and sleeve-links, and a horse, and a pOnY:
(Strong v. Foote, 42 Conn. 61 5 Hillv. Arpot
34 L. T(N.S.) 125 ; Ryderv. Wombwell,
R. 3 Exch. g0 ; Hartv. Brater, 1 Jur. 6231
Miller v. Smith, 20 Minn. 248).

Among “Wagers” we have the case of
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Joh\ D
n Hampdcm who

0 _S‘inate and who seems to have been as
Spamgone Olf‘nl()nated as the celebrated
who depoz patriot of the same name, and
0S0phers “tl?dﬁ 500, and defied all the phil-
In the U;lit(gm-cs and scientific professors
and re\’olmei .Kingdom to prove the rotundity
fom reaso on of thc world from Scripture,
Warg, I. n, or from fact: (Hampden V.
Our’alth' 1Q. B. D, 189). )
istory’ l;an 1S CVidet?tly a lover of natural
treats of ]‘)‘hv&, his trump cards when
ourt» | 'lhc Animal Kingdom in
ark full “.thls chapter a whole Noah's
eggeq of bipeds,
are ing animals, and
roduced to

quadrupeds, no-

pass in review, we
05 and bulls the views of the Courts
085, doyes 1ls, cats and cocks, rams and
Pigeons ar;d fm(.l decr, turkeys and oysters,
ogs haye ¢ T}W‘Lf. whales and  clephants.
efmong jud(]rur rights, 11.'9 we are told l)y'a
Questioy . ge, and the ljlghtﬁ of th'e OHCA n
dog» \x'v'~ the most wickedest kind of a
a5 to be hanged on the first notice.

€ same ;3 .
amg, ¢ judee tells us that in estimating the
unt of qg, ‘
 dog

il

nages accruing from the bite of
1s p;(::::rs](ﬂ(i(titndc and f'car of.hydrop‘hobin |
Ve Bloog “klttcr for consideration : (Godeau

» 52 Vt. 251).  Dogs, we are told, '

ave
do N . P
Megti, ne more mischief than any other do-

a““}lﬂl, and their cases have been
T before the Court. Dog's bites are’
- [11\';:‘1:: ?V[)ensivc affairs for' th":ir OwWners. |

essons owned a  Siberian hloorl-‘;

Oft(:nel.
Som

0
;‘i?ti';t(:}hl)itlc or two of h}s on the person ot"i
Of cogge, ; ;')Hr; C,(,)St them 51.5(500, Tl()t to spuak |
Playing witl OI( ges f’1<)g })lt a child who was
pay $'250 . 1 ;{mlgc s whip, :1r:d Dodge had to |
44 ; Me[/;,.,;(‘ N///t‘)‘ v. A[z'/'uz\iwu, 1o Hun. |
2 boy, in. S v Dodye, 38 Wis. 200). \.thrcl]
of Omt‘ipl-nd perchance by the m.artml lay |
“rre(ltthu.h’ s{-tood upon a narrow bridge, and (
Canine | )L way against u' dog, and smote the |
og's Owln(in tllf: back, it was held ﬂ};l[ the
follo\ved Lr‘\was rcsp(.msd)lc tor the bch that
Satche] -S E lady with some n_xeat in her
Cchel, said to a dog, * Doggie, ain’t you

goln(r
gtolet me out?” The animal bit her
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and the owners had to pay damages. This
sages the

seems hard, as perchance it was sau

lady had, and the law allows an assault by a

parent in defence of offspring. And so where
4 vicious dog

another lady offered candy to

and the animal sprang at her,
What if this was another in-
and the dog was

on the street,
and bit her.
stance of the Garuda stonc,
Mr. Bultitude, of *f Vice Versa,” and the candy
was peppermint: (Plumley v Birge, 124
Mass. §7; Learles V. Ladd, 123 Mass. 380;
Lynch v. MeNally 73 N.Y. 347)-
Many are the bulls referred to
bulls, but the bucolic fathers of the
Crawford V. IWVilliams, 48 lowa, 247
an action of damages for seduction by a bull,
and doubtless its trial drew a crowded audi-
ence. In another case, where the killing of a
buffalo bull was defended o
its buing an animal fere nature, the
in giving judgment, spoke of a Mrs. Gibson,
away as others had
“Just

_not Irish
herd.

was

n the ground of
Court

who, instead of running
done when the bull came towards her,
flapped her apron at him, and said shoo:”
the bull turned and ran away in great alarm,
never stopping, but ran clean away.  Of this
case our author says: “This circumstance
shows that in punishing Fve's transgressions ’
the Lord was not unmindful of the increased
he infection of her sin sub-
brate creation ; for:
¢d in such an

danger which t
jected her to from the
a fig leaf have avail

If we have any fault to find
¢ that his sensc of the

what would
exigency 27

with our author, it 1

humorous occasionally induces him to show
2 knowledge of the Holy Scriptures.

too great
ver, that is the tendency of the

Perhaps, howe
age and country.

But to continue our inspection of the
animal kingdom. We have the case of an
[rish bull rushing into a house, knocking
down the mistress, and entering the kitchcnv;
then comes the Sacred ox,” with its nasty
smell, frightening horses, ete. (Cote v. New-
burvprrt, 129 Mass. 594) ; and we have two
cinnamon coloured bears cxhibiting on the
street : (Little v. Madison, 42 Wis. 643) A



af (22 Journ, of
for killing a carrier pigeon, The
pursuer, (not the cat, but the Plaintiff),
claimed that the defender wag responsible
in respect of the natyrq] disposition or pro-
pensity of cats to kij| birds, and the ‘defend-
er’s failure to keep the animal Properly en.
closed or secured.  The Coyrt considere(
that the owner of the birg should have ex
ercised as much caution to preyent it coming
hear the cat as the owner of the gt should
have done to keep it from the bird ; that as
the victor ang vanquished met o neu'ral
ground, both ownerg were in equal blame,
George Mathews wrongfully ang negli-
gently kept a savage and dangeroys cgk-fowl,
knowing it to he savage and dangerous, ang
accustomed to injure manking, whereby one
Florence Walford wag pecked and injured,
and George Mathews wag asked to pay £s
damages ; byt the Court sajd A1 was suffi.
cient compensation, and g shillings tq pay
the doctor. « p town is liable for the injury
that a town ram does by abutting on one of
the town folk - (Moulton v, Lmr/)(;roi(gr/z, 71
Me. 257). 1¢ seems that ip England one is
not legally liable if his pigcon
neighhour’s roof
tween the slates

alight upon o
and pick out the mortar he-
and tiles, thereby, loosening’r
the same, and letting in wet, The owner of
the house may kill them, that is 4] 2 (LHan-
nan V. Mackets, 5B.&C g 39).

One reads Staze v, Mary Zurner, 66 (N.C.
618) with saddened feelings about Christmas
time, because Mary was indicted for stealing
one turkey of the valye of five cents |
Court held that turke
But coons are,
not domestic
Greene, 106 ;

The
Y5 WCTe not ferwe natire,

reshly imported parrots are
animals - (Warren . State, 1

Swan v, Saunders, 44 1.1
(N.S) 424). The Courts know something
about oysters. We are told that like
tic animals, they continye
owner’s occupation
his home

Perpetually in the
» and will not stray from
or person.  Unlike animals fere
natiure, they do not require to he

reclaimed
or made tame by art

» industry, or cducation,

Hdworous PHaAsks o

domes- ;

FTHE Law,

(Fancy an educated oyster.) If at hh,e wer
have neither the inclination nor the l)oqu)’ a¥
¢Scape.  They are obviously more ntlf~1 oneSi
simulated to tame animals than to wild bject?
and perhaps more nearly to inanim.ﬂtc > is
than to animglg of either description: n, w
Court takes them merely in the she ’tties’
have nothing to do with soup, stew or ])i‘luc.”
it says, « dead oysters are of no \‘e not
Another legal sage says, “ Oysters hav ani-
the any more than m£17§
" (State v. Zaylor, 3 Dutch, T

rty theY

Power of locomotion
mate things .

‘ : spact
Lleet v, //n,@:rmm, 14 Wend. 42). ouf
would faj) were

we to attempt to follow

5
K . . bee
¥ “arrier pigeonss

dogs and carrier pig We can

author among
and cleph

ants, parrots and whales.
only

a5
s ; Wa
add that when Thurmanv. Bertran s
tried by Baron Pollock, an elcphant. in
. - fac mAav 10
brought into Court; and ladies may JO)

€
- P T tam
the fact that iy IS no crime to steal a té
mouse,

(70 be continyed, )

RECENT ENG 151 DECISIONS.

In recommencing review the curfent’
English decisiong contained in the Zat
Reports, it seems  best to begin  with the
January numbers, rather than attempt t.he
task of going through the numbers  which
ed in the course of the recent
which our articles on this sub-
been unavoidably discontinued.

The January numbers of the Zaz Reports

consist of 1o Q. B. D, pp. 1-58 1 and 22 Ch.
D. pp. 1-131.

have been niiss
period, during
ject have

The forme
bricef
Royal’

r of these commences with a
memorandum of  the opening of the
Courts of Justice,
address of the
Judges to the
the orm of
ber,

and contains the
Lord Chancellor and the
Queen.  We re-produce in
an editorial, in our present num-
the exceedingly fine peroration  with
which this address concluded.
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ﬂ_V- ard, . Ing notice here is
Cthe Sued the defen;‘ In this case the
. efendangg oy }?nt for dal'nages, for
. Codcfendantvs Ser‘;/w “ch was being driven
doorwiadjoi“cd the strz the plaintiff’s shop
lay, g(: Y, and damagled e]tf through an open
Stebl Vﬁrning the subje H? goods, and the
Whelmn’ [ Aq. 1I]L(:t is thus stated by
is hi: % man by ])iaccdl;n'dcrsmnd. the la\x'r,
the 1‘1 dUty to keep tﬁc“ nf:s cattle in a ‘ﬁeld, it
drivi;lnd of his nciuh])(: m.m trespassing on
Spon 8 them “l)onb urs ; but wh.lle he is
Sible, withouy pre highway, he is not re-

' any iniy proof of negligence on his

for thé] ‘r%' they may do upon the
ing, le cannot then be said to be
21 € case of Goodwyn v. Chet-
a 'm_t'hg":')i()g., seems to me to €5
! cattle i X(k[)tl()ﬂ., that the owner of
g"}ﬁe, when {] Ot responsible, without negli-
Joining the 1]'6 injury is done to property
SOlUtely o \ighway, an exception which is
Commgy, Al teessary for the conduct of the
llgenct‘ 0;, airs of life.  In this case no neg-
?Vas shown, the part of the drivers of the ox
gmﬁhtf(;r i‘;ld th~e Divisional Court gave
1¢ detendant,

e
Lilleyy

pl&inti
thy

e

Jud

]:,ﬂssi::'l;Ll(;F “:Xcm\r\'mc ~MARGINAL FIGURIS.,
.requiringb ya bﬂ.nkruptcy case, the next one
In which t}n?tlce IS Garrard v. Lewis, P. 30
effect o m“~ question of the exact import and
0. exchan :"lll‘glfml figures at the head ot a bill

ill of exchl:—, can?c befon‘: Bowen, 1..]J. The
Y one Bccfmfgc in question had been drawn
Qefendapng .S’ our m}onths after date, on the
Wpendeg iqat Fhe time when the defendant
Sum ¢ be 15 Slgnature' to the document the
was logy ll}l‘entloncd in the body of the bill
i Were& blank, but in the margil? of the

€ sum € ﬁgures £ 14 os. 64, Whlf:h was
accep, ;);)W‘hl(:h the defendant' desired to
in the 1, dces subse(mently filled inthe blank
fraudul)o y of the bill for £1§4 os. 6d., and
to thattl?tly altercd'the figures in the margin
sum. Having done so, he indorsed

e

who took it as bona

the bill to the plaintiffs,
r the larger amount.

fide holders for value fo
The plaintiff now sued the acceptor on the
bill for £ 164 os. 6d. The defendant pleaded
that the bill after issue was altered in a ma-
Bowen, L.J., 1 his judgment
reviews the history of marginal figures in bills
of exchange, and comes to the following con-
clusion : -« I arrive at the conclusion that 2
acceptance in blank holds
n it is entrusted as
hority to fill in the
limits of the

terial part.

man who gives his
out the person to whor
clothed with ostensible aut
bill as he pleases within the
stamp, and that no alteration, even if it be
fraudulent and unauthorized, of the marginal
figure, vitiates the bill as a bill for the full
amount inserted in the body, when the bill
reaches the hands of a holder who is unaware
that the marginal index has been improperly

altered.”

I‘RAL"I‘ICE—fl'l(()Dl?("rlON Or DOCUMENTS,

Kearslev v. Pllips, p- 36,
the action was for the scizure of the goods of
the plaintiff on certain  premises, and was
brought against two defendants P and D.
The defendants were mortgagees, and justi-
fied under an alleged right of distress on the
premises, and the plaintiff now sought to ren'-1
der them liable for such seizure. It appeared
that since the distress, 1. ceased to be a
trustee, and thercupon B. was appointed a
trustee in his place, and the mortgage was
transferred from P and D. to P.and B, In
his atfiddvit of documents, the defendant P.
stated that he and B. jointly had in their
possession or power cert
fied in a schedule to such affidavit, and that
the muniments of title of himself

In the next case,

ain documents speci-

they werc
and B. to the premises
and that he, P, objected to produce. On
appeal, the Divisional Court, after reviewing
nuUerous cases, Now held that such affidavit
showed sufficient reason for not making an
order for inspection of the documents, citing
as decisive, Murray v 1Valters, Cr. and Ph
114. Stephens, J., puts the matter thus:—

as mortgagees thereof,
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trix as the original reversioner had.  And

is sought, are in the joint power
ion of two persons, one of v
fore the Court, and cannot be made a party
to the action ; they are the title-deeds of a
man who is not and cannot be brought before
the Court. The apphicatlon is that one man
should be compelled to produce another
man’s title-deeds, because he has joint pos-
session  of them ; an application  which 1

should be very reluctant to grant unless bound
by authority to do so.”

and possess-
hom is not be-

DIVISIBILITY OF COVENANT T4 PAY RENT.

The last case to be noticed in this number |

i1s The Mayor of Swansea v, I homas, . 48.
The headnote states the facts very clearly.
The defendant, being tenant of land under
lease for years granted by the plaintiffs, and
containing the usual’s lessec's covenant to
pay rent, assigned all her interest in the term,
Subsequently the plaintiffs granted their re-
version in part of the demised premises. No
rent having been paid by the assignees of the
defendant, the plaintiffs sucd her for arrcars
of rent accrued duc since the grant of their
reversion in part of the premises, the sum
claimed being a fair apportionment of the
rent inrespect of the other part, the reversion
of which remained in the plaintiffs. Pollock,
B., held that the covenant to pay rent was
divisible; that the rent couid be apportioned,

although the action was founded on

a
plaintiffs were entitled to recover. The fol-
lowing extract from his judgment shows the
reasoning by which he arrived at this result:
“ At common law, before the statute 32 Hen.
VIIL ¢ 34, it is clear that, notwithstanding
the assignment of the plaintiffs of their rever-
sion in part of the premises, and notwith-
standing any number of assignments by the
lessee or his assignee, the plaintiffs mi tht
have sued the lessee or hig executrix for the
breach in question. ‘The effect of that statute
Is to give to the assignee of the reversion the
same right of suing the lessee and his exceu.

has been held that the statute transfers to the
assignee the privity of contract, and furthe®
that the covenant is divisible, so that Fhe
assignee of the reversion in part may sllet
upon the covenant in respect of his intel’esv
in that part: sce Tanvnam v. Pickard, 2 B &
Ald. 105, If] therefore, the reversioner ?an
assign the reversion of part of the premise’
to A., and of the residue to B., and A. a'n

B. can both sue in respect of their respective
interests, there seems no good reason why, !
the reversioner assigns the reversion of part
of the premises to A., and reserves to himself
the reversion in the residue, he should ﬂ?t
be allowed to suc in respect of his interest 18
the residue.”

MORTGAGE—'* ASSIGNS,”

In 22 Ch. D. pp. 1-1371, the first case 18
In re Watts, Smith v. Watts. 1n this Cﬂ‘Se
W. the owner and occupier of a public-
house, gave to H. and Co., brewers, a mort
gage to secure f1,300, and also all sum$s
which should at any time be owing to them
from “W., his exceutors, administrators Of
assigns on any account whatsoeyer.” W
died, giving by will, all his property to his
wife for life.  Letters of administration, with
the will annexed, were granted to the widows
who carried on the business. H. and Co-
having sold under the power of sale in the

mortgage, now claimed to retain out of the
privity of contact only ; and therefore the!

purchase money, not only the £ 1,300, still
owing and unpaid, but also a sum of £138
for heer supplied to the widow, after the death
of W., claiming that they were entitled so t0
do under the mortgage.  Counsel for H. &
Co. admitted that if “ executors or adminis-
trators ™ had been mentioned, they might be
taken as referring only to a debt contracted
by W., but which, owing to his death, had
become due from his executors or adminis-
trators ; but, they urged, the word “ assigns ”
could not be so explained. The Court of
Appeal now, in accordance with this view,
held H. & Co. were entitled to retain the




\
L8

n
that

_—

35 claimed,

Opposit; Jessel, M. R., says:
Sthion to this lents .
the word ¢ is, the respondents urge

dnd
wo :
Cag uld inc

assigns ’ is a large wordin law,
lude a tenant, or, as in this
for life, and that it is not im-
at .thcy were intended.  'The
d P"Oba;;ll‘y Il?(cly not. - The parties to the
ion; Casns }ydnd not think of these excep-
ut and t., but onl
SUrioug )
N Quite ¢

e .
» 2 devigee

probable th
anSWe[. iS, v

i y of an assign out and

aking the word in that sense, the

ause whie .
s¢ which T am about to mention

ational.  T'he difficulty in the way of

Teg 0
nde . - . .
e alll)tl dents, is to find anything in the
: horisi .
g Onising us to put a restricted mean-
What

> Onh
€ pa .th‘-' word
Ttieg N N
meant was that the owner of the

Public.

@ntitlz(l;(:ssc for the time being should not be
paying o lrcdccm the public-house without
the )., lt e beer supplied to the owners for
eing,  Unless we read the clause
the word ¢assigns’ is virtually
t, and following the rules that we are

) o op
Vr me effect to all the words used, 1f
eflS()n

Cassigns.’

e

0 giVe SC

™, and T{?C mmmi'ng can he attributed to

Col‘lstru(; TO fullgwmg the rule that we are
al eXlJeCt\tlmm with regard t9 what 1s usu-
ing ) :1(' to happen. I think thc_ right
of thcut‘tl‘le property 1s 1)1"cdged for the
2t was flSSlgn to H. & Co., as well ;}s
S Cn> ‘UL th t]')cm from Watts. 1f thatis
W as there is no doubt that the widow

as th
to say, ;;mgn in law, the brewer had a right
us fo; ]}’ contract this house is pledged td
aSSignm e beer supplied to the widow as
R COSTS OF MORTGAGEL.
I'hi
IS caea . - :
fule case also illustrates the following
S to the costs  of in

¢ languaee mortgagees,
e of the M. R, p1s; “1F
Fong irn ) :rlngs in his account, and under a
Qneétly Pression of the. law, bl}t bona fide and
Sy ,pOrtc,dmakef; n. claim which cannot be
€ Cogty . and is dxs:.dlowcd, he docs not pay
s Om*d; };'lnd even if the brcw.ers had fallu‘i,
ave held them cntitled to their

QOSt .
S 1
D the court below. Under the present
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circumstances, of course they are entitled to

their costs both here and below.
The remaining cases in this number will be
noticed in the next issue of this journal.
A H L

JUDICIAL DI FFUSENESS.

OBITER DICTA.

Tuk tollowing remarks taken from the
Law 1imes (lingland) of Dec. 16th ult., are
not without application nearer home :—

« public attention cannot be too often or too
pointedly drawn to the serious conscquences
which may, and often do, result from the too
diffuse judgments of Jearned judges. How fre-
quently does one hear, when the words of some
learned judge are cited, that it was ‘onlya
dictum, or wis not necessary for the judg-
ment, and, therefore, is not to be regarded as
binding, or to be taken into consideration in de-
ciding the question at issue. A very remarkable
instance of this has lately occurred. In the casc
of Bradley v. Bavlis, 8 Q. B. Div. at p. 236),
Lord Justice Brett is reported to have said —-
- But supposing during the qualifying year one
of those lodgers leaves, and the owner thercupon
(as he assuredly must) resumes the control over
that unlet part ; according to my view of tHe
statutes, immediately Dby that act of his those
left in the house, who have been house-

people
The question

holders, become lodgers again.’
for decision in that casc was whether or not the
appellant ¢ scparately occupied a part of a dwell-
ing housc’ within the meaning of the Parlia-
and Registration Act, 1878, and the
ation of the People Act, 1867, so as to
entitle him to a vote. The case did not raise
the point referred to by Lord Justice Brett in
During the recent revisions of

mentary
Represent

his judgment.

the lists of vote
laid upon the judgment of Lord Justice Brett,
and many objections have been made to the
claims of occupiers on the grounds that during
year in consequence of some one

rs, considerable stress has been

the qualifying
room hecoming vacant, the landlord has cxer-
cised such a control over the house as is referred
to by the Lord Justice in his judgment. In one
instance, the objectors, not satisfied with the de-
cision of the revising barrister, appealed to the
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Chan. Div.] DicKsoN v. DICKsoN. [U”n/

— E e Bt
court above {Ancketell v. Baylis, Dec. 1), with‘ Motion for judgment. The action was bro &

the result that the objection was overruled, and
the Court held that the part ot the judgment of
Lord Justice Brett, which was relicd upon, was
not binding upon them, as it was not necessary
for the decision of the question before the Court
of Appeal.  Similar instances might be indefi-
nitely multiplied, all arising from what we ven-
ture to think is a great mistake, namcly,
too great diffusencss on the part of learned
Judges in delivering their judgments. Whatever
appears in a reported judgment of a learned
Judge is certain to be adopted and acted upon
sooner or later , and itis a result which can only
be deprecated and deplored when action is taken
upon dicta to which sufficient consideration and
attention may not have been given, or which, in
cases where more than one judge is sitting,
would not have been indorsed by the majority
of the court had they constituted an opinion on
the essence of the case.
Judgments are delivered which deal with assum-
ptions and facts outside those before the court
for decision, so long will gencral complaint be
made, and that not without great and sufficient
reason.”

REPORTS

ONTAR/O.
(Reported for the Law JourNar.)

CHANCERY DIVISION.

DIcKSON v DICKSON.

Will—Construction—- Restraint on alienation—
Ftate tall.

A testator, by his will, dated 25th June, 1866, de-
vised to the plaintiff. ““and his heirs,” a parcel of land,
subject 16 the following proviso: *“that he neither
mortgage nor sell the place, but that it shall be to his
children after his deccuse.” The plaintitt had child-
ren living at the date of the will. The testator died
in 1867.

/7eld, that the plaintiff was not entitled to an estate
in fee simple, nor to a fee tail in possession, but that
upon his death his children who should survive him,

fee.
Semdble, that the effect of the devise was to give the

plaintift an estate for life, remainder to his surviving
children for their Tives, remainder to the plaintiff in

{Jan. 24, 27.—Bovbp, C.

So long, however, as |

to obtain a construction of the will of ]056?1
Hickson, who died in 1867. By his lastW
dated 25th January, 1866, he devised tO :5:
plaintiff a parcel of land in the following tC""‘Ck’
“ I also give and bequeath to my son John D1 s
son (the plaintiff), to his heirs and Cxccuwhe
forever, the following premises, namely ! tll'
south half of the farm, with the half of the dw¢ 5
ing house, and all the buildings presently (})16
the farm ; that is to say, the south half 01:t ]
south half of Lot number 25, in the seventh Con
cession of the Township of York and C()un‘t)' (:
York, and that, too, on the following C(mditl‘“;]é
namely, that he neither mortgage nor sell ! .
place, but that it shall be to his children flft‘e
his decease.” It was admitted that the plaint!
had children living at the date of the will.

The action came on by way of motion for judg’
ment on the pleadings.

F. Bethune, ).C., and F. Crickmore, for ‘EZ
plaintiff.  The effect of the will is to give tle
plaintiff an estate tail general, according to “{
rule in Shelley’s case. The word children m‘.’b
be read as “issuc of the body.” The 1‘cst11}‘n
on alienation is wholly void.  Gallinger v. Far
linger, 6 C. Py 5125 Ware v. Cann, 10 B ]
C., 4333 Holmes v. Godson, 8 D. M. & G. 1527
2 Jarm. 14.

7.5, Plumb, for the defendants, childreﬂ‘“f
the plaintiff.  The word “children,” in this wilh
is a word of purchase and not of limitation. ‘The
plaintiff, consequently, only takes a life cstat.""
with remainder to his
common in fee.
“children”

as tenants 17
The only case where the wor

is construed as a word  of limitatio?
is when the devisee has no children living at thf
date of the devise : M7/ds case, 1 Tudor, R. P
cases 669, 3rd Kd.; Guthries appeal, 37 Penn. g, 5F

Am. Ed. Jarman, vol. 3, 174 and 176. 1t is, n
this view, unnccessary to consider whether of
not the clause restraining alienation is good a8 A
restraint upon alienation, it is rather to be co’
sidered as a clause limiting the estate to bi
taken by the plaintiff, and its effect is to ¢V

children

. . e
| down the estate in fee, apparently given to th
would be entitled to an estate, cither for life or in |

plaintiff, to a life estate. Fefrey v. Scott, 71
Gr., 15 expressly in point.

Bethune, ).C., in reply. If the plaintiff t00¥ -

: 14
a mere life estate, as contended by the Oth‘:e
side, then the defendants only take a life estato
in the remainder, and there is an intestacy as
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DICKSON v. DICKSON. [Chan. Div,

he g T -
ee. g S B e I S
Suc . . R . . .
not readily '1(111 a construction the Court should | executory limitation to his children after his
for 1 adopt. By the construction contend- decease, if any survive him. This would enable

Y the plaintif I D . . )

Poseq (f and plaintiff the whole estate is dis- | the plaintiff to convey in fee simply, but subject
. y © . . . .

Will g oubtf; that is to be preferred where the | to defeasance if he predeceased his children.

Wl Curia advisari vult. Barker v. Barker, 2 Sim. 2495 Spence v. Hand-

. B0\"[) C 1 27th Janunry_ ﬁ’r(/, 4 Jllf. NS, ()87

the m’ann have difficulty in defining pre- (2.) The e.;u'ller tcchmca‘l words “KO.hlS heirs,”

¢ estate in er of t})c t.cstapmntm'y devolution | may l)e. rejected as bcn}g ubscd 1gnom}1tly,
question in this case, because the jor 1n misapprehension ot their effect.  This

C0nqt
N l‘uctio . . !
Nce ¢ N of the will was not argued with refer- would cut down the first devisc to onc of a life

) -
({UestiOn Uspecifically ; but, upon the general estate only, and would vest the remainder in fee
Come 4 Presented on the pleadings, 1 have n the children, as tenants i common, Sherratt
Such was the con-

O the . Lo .
i own conclusion that the plaintiff cannot, | v. Seatly, 2 My. & K. 149.
ate yp, conveyance, confer an indefeasible clusion arrived atmn a very tenaciously argued
. “upo - i X 4
Wa " the int case, which came twice Dbefore the Supreme

S Mado ; ending purchaser.  The will
Son In 1866, at which time the testator’s Court of Pennsylvania, HFert v. Merkel, 81 Penn.

Some :dl 'Se\’eral children, who are yet alive. | 332, in 1876, and (Zrick’s appeal, 86 Penn.
byy as ;L\C‘ been born subscquently to the will, 386, in 1878, in which the provisions were
On 3'Czu,g(:h.lss t.h(:y were then existing.  The | almost identical with those in the case now 1n
s f()n()“;: relating to the land in question reads hand.
‘ Ause “])<)'\'c<tl\1c lezn‘ned' ‘(.h:{m‘cllnr reafi the| Or(3.) It may be held that the effect of the
upplicd b ?Ct out). The internal C\"(1011<_70 | later words 15 to intercalate a life estate of the
Was e y this _hmg'uﬂ‘gC, indicates that the will| children between an estate for life in the plain-
€ law p{(‘)(h“".““n of a draftsman learned in iff and the ultimate remainder in fee, vested in
)icks();] tl h? limitation of the land is to *“John 1 him by the first words of the clause.  Such ap-
Mistic L:\( (’kh.ls heirs and exceutors.” The in- | pears to have been the decision in Chyck’s case,
Selling‘ 1\ bedient of P‘:(’h”’i““! mortgaging orlas reported in 3 Dyer 3574 This devise of the
arm, f”l‘.Lhceml‘)]“y(id ‘wnh a view to l'cccp the | fee simple of my estate to B. and after his
i € cloay intuthc- of his children “(‘.Cl‘ hls.do;u'h. 'idccmsc (o her son €. 1t was held that B. had
g the farn Yntu.m of the “"’*“.'1”“ 15, \\'h}l(: aiv-san estate for life, remainder to her son C. for
€ to hig (th\ t") ]“75 son, to provide 1.]12“ it 511"!1‘1 ‘ life, and the fee simple thereof to B. ln.thc
he st “Y()C_ ;T)U.S\ children .:1f1()r his dccc;xsc.." | note itis said that Bendloe and Anderson both
e Simple “] *‘ give unqucsnmm_hl): an (fmte mn 1 report this case as adjudged .that C., the son,
Wor, > absolute (o the plaintiff.  The last | shall have the fee after the life estate of the
See also Joe d. Herbert v.
128, where Chyck's case is
1 by Littledaie,

rdg .

tec}l;i::l ]!)1£1i111)' declare, without resorting to mother deternined.
e . ‘”;fjrlmg‘c. that th.c son’s chlldircn are to Thomas, 3 A 1.

Whole of tlpn ace *‘{tq their father dies.  They referred to with apparentapproval’
8sihye, le;:jh%use 15 Lo l‘)c read together, 11‘1(]_1(3 J.: angd o J. Arnold v. .I)IN’I(’.\', 4 M. ] W.
' there is to(it is to be given to every part of it. | 599 ; and Gravener V. Wathins, L. R. 6 C.P.
1Cting T )(~ any prcfercmtc: in regard to ‘C()n- [ 505.

shoy)q b Witations, the leum.ng '()f the Court| At present I '

Of 1y .m favour of that which is last. | the preferable construction.

th mI();::S‘mc constructions, the following have ! The plaintift should pay the infants’ costs.

needfui ft(’ commend them and, while it is not

lar,t o 'Orl me to decide on any one in particu-
e chil)d: 1 agree n .m;?mfestl'ng :.m mtcrc.st n

n en of the plaintiff, which is the point 1

e . . .
. Cide as being sufficient for the disposal of
m

am inclined to regard the last as

L atter in controversy.

by 'Olcl;u]l effect can be given to all the words

in the ll“g that there is an estate in fee vested
Plaintiff, but subject to he defeated by
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FIRST DIVISION COURT—NORTHUM- | ed up against a defendant before the 3(;:6"66
BERLAND AND DURHAM. pointed for hearing, though he had no hiCh

BURK v. BRITTAIN.

Division Court— Power of Judge to make order
striking out defence before trial.

This was an action brought for money lent by the
plaintiff to the defendant.  The defendant in  proper
time filed a notice of defence. The plaintiff applied
for an order similiar to that provided for by Rule 8o,
O.]. Al

Leld, that by clause 244 of the Division Court Act,
the Judge has power, when the plaintiff satisfics the
Court of his belicf in the justice of his claim
defendant is unable to satisfy the Court of the merits
of his defence, to make an order striking out the de-
fence, and empowering (he pl

yand the

aintiff to sign judgment
without a formal trial of the action,.
[Cobourg, Dee. 30, 1882.—CrLaARK, Co. J.

This was an action for money lent by the plain-
tiff to the defendant, and was commenced by a
special summons. The defendant in proper time
filed a notice of defence,and the case,in the ordin-
ary course, stood for hearing at the next sitting of
the court. An application was made by the
plaintiff, similar to that provided for by Rule 8o
of the Ontario Judicature Act, and upon materi-
al which the learned Judge, if he had felt he had
the pogver to make the order asked for, con-
sidered sufficient to throw upon the defendant
the onus of satisfying him that his defence
ought to be further inquired into.

The counscl for the defendant contended that
the Judge had no authority to grant the order.
No other causc was shewn,

Crark, Co. J.-—Under the circumstances of
this case, I cannot escape the responsibility of
deciding whether the existing law empowers me
to order immediate judgment against a defen-
dant, though, according to the statutes and rules
relating especially to Division Courts, he has
done all that is prescribed as sufficient to entitle
him to be heard at a formal trial of the rights of

the parties, hefore judgment is given

against
him.

The spirit of the legislation on such subjects,
has been for many yeacs p

ast in the direction of
sweeping

away dilatory defences, so that credi-
tors may obtain as quickly as
and cxecution for debts re

For a long

as possible judgment
ally due.

period the practice 1 Division
Courts (except where confession was voluntarily
given)did not permit any judgment to be enter-

e in W
and urged none. Every unscttled case mss W
the defendant had been served with p,-()ccd fer”
called in Court, and it was only when the

o
dant failed to appear on a trial that even z;; o
defended case could be disposed of. r atory
reasonableness of this delay led to a stat eal?
amendment of the practice about fourtcen )(el’"'
ago, since which time judgments may be €0
as a matter of course by the clerk (“_'hcn'l
defendant omits, within a specified pcl'f"(l ‘t is
service, to give no'ice of a defence). .SmCC"a“y
amendment there has been no practice CSPCUS .
established for Division Courts, cither b?’ e
tutes or by rules framed by the Board of €0 bl
Judges or otherwise, by which any m“ftn
is given for disposing of a formal de (e)i
once put in, otherwise than at the time app
ed for a trial of the merits of the case. X
The legislature has from time to time ack!
ledged the injustice of permitting (-lewrlSi,t
making a sham defence, to delay their cre¢
in recovering the amount due. - ing 3
Onc step m that direction, was permitt! . d
plaintiff to examine a defendant under mlth’,wed
if his answers disclosed such facts as shewl,
him to have no defence, then, on application 4
the Court, the defence might be struck out, @
proceedings had as if none had heen misgd, .
This departure from the previous practice ;
not, in my opinion, a matter of detail; it invo ‘f
a principle, namely, that a formal defence UU%J
not to be allowed to hinder a plaintiff; if he o
show, before the time of a regular hearing,
there was no real defence. ——
That principle, however, still left with ¥
plaintiff the responsibility of procuring and 51:(1119
ing to the Court such evidence concerning e
facts as would expose the fallacy of the (lcfcl_‘
The Ontario Judicature Act has gone one bt
further and has, in Rule 8o, established Wl‘“.c .y
conceive to be another new principle in przl(tllnd
namely, that, in a certain class of cases, atlle
after particulars given in a specified n‘lzmm‘l“',th,
plaintiff, in his effort 1o get judgment, notw ICS
standing a formal defence, need not clicit fa i
upon which any opinion may be formed C?c
cerning the validity of the defence ; he “".n,
shew to the Court nothing more than the s
cerity of his own Dbelief in his own case, d @
which the defendant has to convince the C"u,,
that he ought to be allowed to defend, or Jl‘db
ment goes against him, »
Bearing in mind that neither the public neC?16
sity for a prompt collection of the debts, nor t
practice of the Superior Courts to that end, €&
of itself authorize me in ordering a judgment p
be now entered against the defendant in the C?‘Sn’
Lhave to say whether there is any sufficié
ground for my doing so.

(4
ef

ce
i
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hav

cl € co

al?tlflse (244 “:);’. tt}(: the conclusion that the last

N tOr y for aq e Division Court Act gives me

tupe O the pri Opting and applying in my dis-

to D.n',clple of Rule 8o, of the Judica-

for e I“‘s;on Court cases. ’

m by this Actn any case not expressly provided

in 'y € undey th'or by existing rules, or by rules
their diSCl‘et!s Act, the County Judges may,

of ooom, adopt and apply the gencral
Practice in the Superior Courts of

oD law ;
i 0 acti P ings i
N Courts» ons and proceedings in the

his
SIS clayge hys . . :
issive use had been imperative, instead of

lsréstcad of ("Il]i'tht‘ language had been “shall,”
cielns clear ¢ ay, in their discretion :” then, it
gple was | 0 me, that each time a new prin-
YUperigy OerC}UCcd into the practice of the
C:dge to a 'l)‘rts'n would be the duty of a County
s, 0\,61_(‘0&):.11, and apply it to Division Court
o ctails ‘l?g as best he could any obstacles
. L But in ]0 practice necessary to carry it
Othe jyud. the present shape, a duty remains
?S"ld to adoset’ l“““‘?‘)’;_to exercise a discretion,
Propey t(l,) t(:c principle, if in his judgment 1t
is SO.
but ¢, &1:“5? relates not to the practice itself,
tis m Principles of practice.
Mapy anifest that the practice, that s, the

in

Progresg Ot proceeding from step to step in the
ot a cause, could not be the same in
t :ltt(:l"ulld Division Courts; the fact that for
M the |0 there is generally no judge to be found
are esta}c)il-lny where the officers of these Courts
Simijay ¢ ‘Sl\hc(l, makes impossible a practice
othe that of the superior Courts ; and therc
Stanq ; r innumerable details which  would
Courg e\(rthe way of adopting in these small
By that ;‘Ftly the practice of the higher ones.
Practjce S]b no reason why the same principles of
in bog hould not prevail, as principles of law
leg *’jby principles of law I mean those
Merig Yf\ ‘hich when they come to be heard, the
Tilee . Of the contest are to be finally decided-—-
ccla h, by section 8o of the Judicature Act,
1 be ip fre.d' within the limits of the jurisdiction,
Ciples of orce in all Courts in Ontario. By prin-
for the practice | mean those leading objects
fprOCsltfglnxllcllt of which the precise method
Atter QC}‘}I}g may be shaped as a subordinate
tempm" Preventing an untrue plea being even
deby i;n:lly an obstacle to the recovery of a just
Methgy dfn illustration of a _principle. ~The
giveno making the application, the notice to
do ofit, &c., are only d.etml's.
de ncptmg then, as I do, this principle, that a
3“0we§’ though formally set up, shall not be
Plaintig to delay the entry of judgment when the
Justi¢e Eat}sﬁes the Court of his belief in the
o too his claim—the defendant not being
ce o satisfy the Court of the merits of his de-
heari, t of some other fact which would make a
J“dgmg expedient--it becomes my duty to order
gainstnt in this case to be forthwith entered
th the defendant.  The manner of making
application for such an order on the one

Burk v. BrRITAIN—NOTEs OF CANADIAN CASES.

[Sup. Ct*

side, and of resisting it on the other side, are
details which each Court by virtue of its inher-
ent powers may settle for itself, unless and un-
til they be otherwise settled by higher authority.
It is not necessary here to discuss the inconve-
nience of applications such as this being in
Division Court cases disposed of only at a hear-
ing before the Judge, involving, as that does, an
attendance at the county town. If the principle
can be adopted, the manner of giving effect to
it may be left for future consideration.

I am fortified in the general view which I
have expressed, by finding that my able coadju-
tor, Judge Benson, has, after consideration of
the subject, arrived at the samc conclusion.

The order will direct that judgment be forth-
with entered for the debt and interest claimed
by the endorsement on the summons, and for
costs to be taxed to the plaintiff.

m——

NOTES OF CANADIAN CASES.

PUBLISHED IN ADVANCE BY ORDER OF THE LAW
SOCIETY.

SUPREME COURT OF CANADA.

RUsSELL v. LEFRANCOIS.

Will, validity o, " Insanity—Legacy to wife—
Error—IFalse cause—Question of fact on ap-
peal—Duly of A ppellate Court.

This was an appeal from the Court of Queen’s
Bench for Lower Canada. The action was
origmally brought in the Superior Court by
Pierre LeFrancois’ executor under the will of the
late Wm. Russell, of Quebec, against William
C. Austin, curator of the estate of Russell during
the lunacy of the latter, to compel Austin to hand
over the estate to the executor.

After preliminary proceedings had been taken,
Elizabeth Russell, the present appellant, moved
to intervene and have Russell’s last will set
aside, on the ground that it had been executed
under pressure by Dame Julic Morni, Russell’s
wife, in whose favour the will was made, while
the testator was of unsound mind. The inter-
vening party claimed and proved that Morni
was not the legal wife of Russell, having another
husband living at the time the second marriage
was contracted. Russell, who was a master
pilot, died in 1881, having made a will two years
previously. His estate was valued at about
$16,000. The cvidence in the case was very
voluminous and contradictory. On 4th October,
1878, Russell made a will by which he bequeath-
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ed $4,000 and all his houschold furniture and
effects to his wife, *Juliec Morni ; $2,000 to his
neice, Ellen Russell ; $1,000 to the Rev. FFather
Seaton, for charitable purposes, and the remain-
der of his estate to his brothers, nephews and
neices in equal shares.  On the 8th of the same
month he made another will before the same
notary, leaving $80o to his wife, Julic Morni,
$400 to cach of his necices, Mary and Elizabeth
Russell, and $400 to his brother Patrick, with
reversion tothe neices if not claimed within a
year, and the remainder Jto Ellen Russell. On
the 27th November, 1878, Russell made a will,
which is the subject of the present litigation,
and by which he revoked his former wills, and
gave $2,000 to Father Sexton, for the poor of
the parish of St. Rocks, and the remainder of his
property to his wife Julic Morni.

On the 10th January following, Russell was
interdicted as a maniac, and a curator appointed
for his estate. He remained in an asylum until
December, 1879, when he was released and lived
until his death with his sister. Ellen Russell,
sister of the appellant.  Mr. Justice Tessier, of
the Superjor Court, upheld the validity of the
will, and %is decision was confirmed by the
Court of Queen’s Bench.

Held,(i.)[reversing the judgment of the Queen’s
Bench, RrrcHig, C.J., and STRONG, J., dissent-
ing,] that the proper inference to be drawn from
all the evidence as to the mental capacity of the
testator to make the will of the 27th November,
was that the testator, at the date of the making
of the said will, was of unsound mind. (ii.) That,
as it appeared that the only consideration for the
testator’s liberality to Julie Morni was that he
supposed her to be “my beloved wife Julie
Morni,” whilst at that time J. M. was, in
fact, the lawful wife of another man, the uni-
versal bequest to J. M. was void, through error
and false cause. (iii.) That it is the duty of an
Appellant Court to review the conclusion arriv-
ed at by Courts whose judgments are appealed
from upon a question of fact when such judg-
ments do not turn upon the credulity of any of
the witnesses, but upon the proper inference to
be drawn from all the evidence in the casc.

Irvine, ).C., for the appellant,

Andrews, and Litspatrick, for the respon-
dents.
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TOTTEN v. BOWEN. [
Husband und wife— Bill of sale—Chatte! ! e
gage—Frauduiont 1 sveference - ond
RS, O.ch. 118, o
The plaintiff was married in 1876 without ied
marriage contract or settlement, heing })05585 3
of about $1,500 derived from the eSfﬁ‘te ?eﬂt
former husband, which she lent at diffe’”
times to her hushand, a small portion ha o
been lent prior to their marriage. In J“nu.aed
1879, on a further advance of $200, she Obta‘nin
from her husband a chattel mortgage of cert?
goods, farm stock, implements and other Chatteln
which was duly registered but not renewed: .
November, 1879, she insisted upon and Obmmnd
from her husband a bill of sale of the salllF’ a f
other goods, for the express u)l)siderélt‘f)rl 0
$300. The plaintiff and her husband contin® ¢
to reside together, and apparently he had [‘
use of the goods in much the same way as Prlﬂ
to such bill of sale being made, she and her'SO ,
working the farm on which the parties res! ed
and which had been conveyed by her husbane
to a trustee for the benefit of the plaintiff t 1
husband working or not as it pleased hims
The evidence established the bona fides of t
claim set up by the plaintiff, and for the PU"POS,
of securing a creditor of the hushand she €*
cuted a chattel mortgage in her own name
those goods. y
Held, [affirming the Judge of the Countd
Court, York], that the claim was not invalidaFe
for want of registering the bill of sale, or as bel”
fraudulent against creditors under R.S. 0. ¢
118,
Rose, ).C., for appcllant.
S. M. Jarvis, contra.

il

of

[Dec. 27, 188%

CANADIAN BANK OF COMMERCE v. W0OY

WARD. /

Accommodation nole—Security for ﬁ(tymeﬂ/ 0
note—Renewal of note.

The defendants made a note for $200 for the
accommodation of one M., and delivered thf
same to M. to be used by him as collaterally ?e
curing payment of a note of M.’s own for a I
amount. M. discounted his own note with th°
plaintiffs, and delivered to them the promisso
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Pay it, by
$I7s

\3)’ the defendant, as such collateral
h.en M.s note fell due, he did not
paid $25, and gave a new note for

Held, 1
the pl

i(;h
Note,

ainti;ﬁ ttl(‘)eldefcndams remained liable to

was in ‘“10. extent O.f the renewal note,

In no rtflllty a contlm}ance ()f. the $200

e treateq or :‘lsc can renewing a Dbill or note
. aken to be payment.

K

. Ae .

Ohns err, O).C., for appeal.
Son, contra.

[Jan. 17.
Aﬁpea;\;\{}c Harr’s EXTRADITION.
\Col,r‘; tradition—High C'o?zi’./, appeal from
ahens 0/? Appeal equally a’z7‘/z(z’eu’, afect of—
awthopy Corpus — Res  Fudicata - Binding
. V.
the gh?rlsoner was remanded for extradition by
JusKice ancery Division of the High Court of
diVide(i On appeal, .this Court was equally
en OI;taA second writ o.f habeas a)rput\‘ was
manded fmed, anc'l ‘the prisoner \va}s again re-
Meng of 0; exu"adxtlon by the unanimous judg-
om tht e (.()fhmon Pleas Division, before
appeal frs question was then 'arg.ued, and an
Per HAU'\ tlllat decxslor{ was dlsmls‘sed.
c‘"ring] :;Rrv, C.J. [SrraccE, C.J. U.,.con-
there h:d ) he appeal could not be entertained,
Prisone, t"mg.al{eady heen an appeal by the
ance ,0 t1}1§ Court, f‘mm the Jufigu.\em of the
priSOner) Division, which was 1?1nd1ng on the
repeated’ and. he. was not at liberty to make
State of 1 applications to this Court on the same
acts,
cte:lli;\ll"}‘FRSON, j.A..———'UnQer the Judicature
iViSiOnc 1s not any fllstlnctlon in the sngral
any 05 (ff Fhe High .(,ourt H t‘hf:reforc a decxsfon
ourt - ‘nc of them is a decision of the High
cen d’i consequently, this matter had already
Cer 'sposed of on the appeal from the Chan-
Y Division.,
'Uleegf B'{R'l‘(.)N _;md parTrERSON, JJ.A.—The
&qua] dipffl_cnce in the Housc of Lords on an
ribunalYiswn, does not apply to other ;Lppcllat'e
¢ one S, .allhough as l)c'rf: the appcllate.cm}rt is
Cing ¢ of last .rL"sort. . [%10 cffect of this Court
ops qually divided is simply .tha.t th.e matter
i gn;ealld ther(f(o.rc the u.ppcal is dismissed, the
time ) .nﬂt remaining Lmdls.turbed; at the same
is not viewed as a binding authority.
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CHANCERY DIVISION.
[Jan. 31

Proudfoot, J.]
CourtT V. HOLLAND.
Mortgagee and mortgagor—A ccount—Evidence
—Appeal from Master’s report—Money lent
— A mendment of account.
account of moneys duc on a
atever might be due
nount claimed was

In taking an
mortgage given to secure wh
for money lent, part of the a1
alleged to be due in respect of a bill of exchange
drawn by the mortgagors and accepted by the
mortgagees. [t was sworn by one of the mort-
gagees that this bill of exchange had been
accepted for the accommodation of the mort-
gagors. Butina statement of “ bills receivable ”
in a list of notes due by the mortgagors to the
mortgagees, subsequently made out by a clerk
of the mortgagees, this item was not included.

Held, notwithstanding the omission of this
item from the accounts, the positive evidence of
the mortgagee that the bill was for the accomm-
odation of the mortgagors, and the circumstances
under which the mortgage was given, were suffi-
cient evidence to rebut the prima facle presump-
tion that the bill was accepted in payment of a
debt due by the mortgagees to the mortgagors ;
and an appeal from the Master’s report, disallow-
ing the item, was allowed.

Where mortgagors who had given a mortgage
to secure whatever might be due from the mort-
gagors to the mortgagee for moneys lent, were
authorized to receive, and did receive, as agents
of the mortgagees, a sum of money due to the
mortgagees upon another mortgage, which
moneys they retaince

Held, that the moneys as received by the
re in effect on being retained by
» and secured by the mort-
the Master's report,

mortgagors, we
them, ‘“ moneys lent’
gagee, and an appeal from
disallowing this item, was allowed.

Where a mortgagec in putting in his claim
before the Master, under a mortgage given to
secure whatever might be due for moneys lent,
in his account claimed an item of $1,434.06 for
«palance of merchandize account,” and subse-
quently asked to be allowed to amend the
account by claiming it to be a “ balance due for
4 loan of£1,200.”

Held, that the amendment should be allowed,
and it appearing from the evidence that the item
in question was in fact a balance due for money
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T e g the
loaned, an appeal from the Master’s report, dis- mortgage to them was not dona fide; ant 10

allowing this item, was allowed.
Maclennan, Q.C., and Langton, for plaintiff,
Bethune, ).C., and Whiting, for defendants,

Ferguson, J.] Feb. 5.
LUMSDEN v, Scort.

Insolvent— Demurrer.

A creditor’s assignee cannot sustain a suit to
set aside a fraudulent conveyance or assignment
made by the debtor, the assignor, prior to the
assignment under which the creditors’ assignee
claims.

Demurrer to statement of claim.

Plaintiff sued under an assignment from one
Moore, a debtor, to set aside as fraudulent and
void a certain assignment of property, made by
Moore to the defendant, prior to the assignment
from Moore to the plaintiff,. The assignment
to the plaintiff was stated to be in trust for the
benefit of the plaintiff and all other creditors of
Moore. The statement of claim did not allege
the plaintiff himself to be a creditor.

Demurr®r allowed with costs.

Re Andrews, 2 App. R. 24, distinguished.

Sheppard, for the demurrer

B. B. Osler, Q).C., contra.

Ferguson, J.] [Feb. s.
. Ty v. Crais,
Chattel Mortgage-—Fraudulent preference—

R.S. 0. c 110

Action on behalf of creditors to set aside a
certain chattel mortgage on the ground of fraud
and fraudulent preference.

The defendant Craib, jun., and Jaffrey, exe-
cuted a chattel mortgage to the plaintiff on May,
8, 1879, to secure certain moneys owing to him
by them ; but the plaintiff omitted duly to renew
this ‘mortgage. Prior to September 19, 1879,
Jaffrey sold his interest in the property mort-
gaged to Craib, jun. On September 3, 1880,
Craib, jun., executed a chattel mortgage on the
same property to Craib, sen., (his father), and J.
Craib, his brother, to secure certain moneys.
Craib, sen., and J. Craib were aware at the time
of the mortgage of September, 3, 1880, of Craib,
junior’s debt to the plaintiff.

Held, though they were thus aware of the ex-
istence of the debt to the plaintiff, and never-
theless took care of their own interest, this was
not a good and sufficient reason for saying the

evidence otherwise shewing the mortgaf:w
them to be bona fide, the plaintiff’s unre )
mortgage was void as against them, unde
Chattel Mortgage Act, R. S. O. c. 119.
Held, also, there was no fraudulent pre
for the evidence showed that Craib, juns o
make the mortgage of September, 3, 18'80’ N
tarily, but was coerced into making it PY
mortgagcees. e
Held, alsa, though the affidavit of the dc]étr;ib
quired by R. S, O. c. 119, was made by J- e
only, this was sufficient on mltlmrit)"(’f ‘n"'
Leod v. Fortune, 19 U, C. R. 100, and Set¢”
Clarke, 30 C. P. 363. sep”
The consideration for the mortgage of ht at r
tember 3, 1880, was not all an existing de o

7]
reft
fei of

only liable on promissory notes. Niles
I{eld, nevertheless, following Walker V- C
18 Gr. 210, and Hamilton v. Harrison, 46 'g
R. 127, this did not invalidate the mortgat
Our R. S. O. c. 119, not requiring, as (100_5 s
corresponding English Act, that the consid® ‘
tion for the mortgage should be truly cxpfef‘s
Ball, Q.C., and W, Cussels, for the plaint! 'tS'
C. Moss, Q.C., and Nesbitt, for the defenda?

e

.

Aoh &
Ferguson, J.] [F eb

MCGREGOR V. MCGREGOR, »
Allowance jor improvements and occupal 4
rent-—Mistake of title—Master’s office. nt
This was an appeal from the report of t
Master, made pursuant to the reference direct
in this case, as reported 27 Gr. 470. s
M. had gone into possession of certain 1a? ¢
in 1857 by the consent of the then owners. by
lands were never, however, conveyed to him
valid conveyance, and the rights of the plaint! o
therein accrued on May 7th, 1873, The decfee
directed the Master to take an account of
rents and profits received by M. since May 7t ’
1873. and to charge him with a proper occup?
tion rent since that date, and also to take %n
account of the amount by which the lands '
question had been enhanced in value by lasti?
improvements made thercon by M. under th
belief that the said lands were his own. .
The Master found M. cntitled under this refé”
ence to an allowance for only a small portion o
the improvements actually effected by him ©
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S, vi
’ lfl;’et;lzse effected since a certain con-
on t}?r 1866, and he only allowed
a Mproyem e enha.nc.ed value by reason
Nice Nevert}, ents for which he made allow-
ropo"tionat eless he fixed an occupation rent
Temiges as ehto the full annual value of the
accﬁount. they were at the time of taking the
elg
to 5 p;rstlince the Master only found M. entitled
Only anowzg (.)f t.he actual improvements, and
by TRason of h”]? Interest on the enhanced value
rnem, coh this portion of the said improve-
Ocey o ould not have charged him with an
Son en Tent for the increased value by rea-
him, 'Mprovements that were not allowed
Ca
B,

Nteregt

rrol)
250 V. Robertson, 15 Gr. at p. 177, and Re

ol m:"g)’ V. Brazill, at p. 257, approved of
ed, o 3 S
"Menteq o Fawcett v. Burrell, 27 Gr. 445,
’j CZ”" Q.C., and G. Lount for the appellant.

$sels for (he respondent.

PRACTICE CASES.

OSIQ
1] [Jan. 29.

CROZIER V. ALKENBACH.
Mortgage—Rule 322 O. F. A.
efendant on the 21st June, 1881, exe-
Mortgage to one Northrop, for $1300,
ﬁYC years after date, with interest half-
e mortgage contained the usual pro-
e principal was to become due on de-
N the mcnt‘ofintcrcst.

Sojq and « 7th September, 1881, the defendant
conveyed the premises o one Morton
a Su"?:d”» on the following terms: Morton
for the payment of the existing mortgage
11300, and gave a mortgage for $1,700 to
. Yop, and executed a bond to the defendant
One;’soooto secure the balance of the purchase
assignéd n_14th September, 1887, Norfhr‘op
© bla; t!le, $l,7(?r:f mortgage to the plaintiff.
S the ‘S(“}lff s solicitor, it flppe:lred, had acted
. ?]lcm)r for the partics n the above sale,
et;‘::sed' as to the particular manner in \\fhich
Y the Zﬂctum was completed, ;.mc.l it was cl;umeld
icito, 2fendant that the plaintiff, through his

¥, had knowledge of the facts.
th N the 19th May, 1882, Northrop assigned
1,300 mortgage to one Vair, who re-assigned

The .
Qute a
pa.Yable
yearly
Viso tl.

lat t}
fay), of pa;

it to him on 27th October, 1882, and on the 3oth
October, 1882, Northrop assigned to the plaintiff.

This was a motion for judgment under Rule
322 O. J. A. inanaction on the $1,300 mortgage.

The detendant submitted that the land should
be sold, and proceeds applied in payment of the
mortgage, and that he was only liable for the
amount, if any, due after deducting proceeds of
such sale; or, if he was held liable to pay the
full amount, that he was entitled to an assign-
ment of the mortgage from the plaintiff.

Held, [overruling the decision of the Master
in Chambers], that the application was properly
made under Rule 322 O. J. A. ; that the defend-
ant as a mortgagor merely, was not entitled to
an assignment of the mortgage and mortgage
debt.

Aylesworth, for the motion.

Watson, contra.

usler, J.] [Feb. 2.

ALLEN v. MATHERS.
Trial—Postponement—Costs.

The plaintiff gave notice of trial for 2nd
October. On 23rd September a summons taken
out by defendant to postpone the trial was made
absolute on condition that the defendant paid
the costs of the postponement.

On 27th September the defendant’s solicitor
gave notice to plaintiff’s solicitor that defendant
would not pay the costs, and that trial must be
proceeded with ; and ap the same day the plain-
tiff moved for an order to “postpone the trial
until the Spring Assizes, with costs to the plain-
tiff, including the plaintiff’s costs of the day for
putting off the said trial, the plaintiff’s costs of
opposing the defendant’s application, and the
costs of and incidental to the said summons, the
hearing thercof, and of this order.”

This order was granted on the 28th December
following.

On appeal, OSLER, J., varied the order of the
28th December, by directing the dcfendant’s
application to postpone the trial to be discharged
with costs, and by limiting the costs ordered to
be paid to the costs of that application, and
allowed the defendant the costs of appeal.

Holman, for the plaintiff,

Shepley, for defendant.
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Mr. Dalton, Q.C.]
BRADLEY v. CLARKE.

Replevin—Third party—Rule 107, 108, O. J. A.

An action of replevin., The defendant gave
notice, according to Form 18, Appendix B.
O. ]J. A,, and pursuant to Rules 107 and 108, to
a third party claiming to be indemnified on a
warranty.

On a motion by the defendant for a direction
as to mode of procedure, and as to the extent to
which the third party should be bound,

Held, that Rules 107 and 108 O. J. A., applied
to actions of replevin.

Holman, for defendant.

Aylesworth, contra.

[Feb. 2.

Mr. Daiton, Q.C.]

JOHNSON V. OLIVER.

[Feb. 12.

Ljectment— Striking out name of joint defendant.

This was‘an action for the recovery of land,
and for mesne profits, brought against onc
Oliver, who was tenant of the premises under a
lease from one Ross, vho resides in Scotland.
Ross had obtained an order allowing him to
defend with Oliver. Oliver remained in pos-
session under the lease for two months after ser-
vice of the writ upon him, and during that time
paid the rent to Ross. He then went out of
possession, his lease having expired, and made
this motion to have his name struck out of the
writ and all subsequent proceedings.

Motion discharged with costs.

S/u;z&/qy, for the plaintiff.

Clement, for defendant Oliver.

Arnolds, for defendant Ross (the landlord).

Osler, J.] Jan. 16.

VOTERS’ LISTS OF THE VILLAGE OF L’ORIGNAL,
Voters list—R. S. O. ch 9.

The assessment roll of a municipality was
finally revised and corrected by the Court of
Revision, on the 31st May, 1882. The Clerk of
the municipality prepared the voters’ list there-
from, and on 7th Sep., 1882, posted a copy
thereof in his office as required by sec. 3R. S. O.
ch. 9. Hedid not transmit copies of the list to
all the persons entitled to receive them under

_—

—

ss. 3 and 4. No complaints having been e
ceived by him up to 3oth October, he on that
day signed the certificate and report men“on
in sec. 11 of the Act, and obtained the certific? e
of the deputy judge of the County Court on thre
copies of the last as being the revised list ©
voters for the municipality.

. €

The judge of the County Court set aside th

clerk’s certificate, and the certificate of !
deputy judge.

On a motion for a writ of prohibition, OS]er’J'

Held, that as soon as the list is posted up
the clerk’s office, the time for making COmPlalnt
in respect of it begins to run, and that ti"®
being by sec. g expressly limited to thirty da
from the posting up of the list, and no complal”
having been made within it, that the dﬁput
judge was bound to certify.

That the duty of transmitting or delivering ted
printed copies of the list to the parties entitl
to receive them, is prescribed in general ter™
without reference to date, and consequently t
omission to transmit such copies to certain of ¢
persons cntitled to them, though done with i
tent, was not a valid ground for cancelling !
revised list. ¥
Drohibition gﬂﬂ’” .
Rose, Q.C., for the motion.
Shepley, contra,

GENERAL ORDER

The following order has been 1ssued, dated Feb
ruary 5, 1883:—

** Except during vacations, and excepting bunday
Christmas Day, Good Prulay, New Year’s Day: " by
birthday of the Sovereign, and any day appomted
general proclamation for a general fast or than<gl"‘" ‘
the offices of the Court shall be kept open fro
foa.m. to 4 p.m. During the sitting of the I)lVl"lon '
Courts, and at other times, from 10 a.m. to 3 p-"

WANTED.

9
April numbers of ¢ Upper Canada Law _‘70“"”"1»”

v
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