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ORDERS OF REFERENCE

Extracts from the Votes and Proceedings of the House of Commons:

March 15, 1966:

“On motion of Mr. Mcllraith, seconded by Mr. Hellyer, it was resolved
—That a Special Joint Committee of the Senate and the House of Commons be
appointed to inquire into and report upon divorce in Canada and the social and
legal problems relating thereto, and such matters as may be referred to it by
either House;

That 24 Members of the House of Commons, to be designated by the House
at a later date, be members of the Special Joint Committee, and that Standing
Order 67(1) of the House of Commons be suspended in relation thereto;

That the Committee have power to engage the services of such technical,
clerical and other personnel as may be necessary for the purpose of the inquiry;

That the Committee have the power to send for persons, papers and
records, to examine witnesses, to report from time to time, and to print such
papers and evidence from day to day as may be ordered by the Committee, and
that Standing Order 66 be suspended in relation thereto; and

That a Message be sent to the Senate requesting Their Honours to unite
with this House for the above purpose, and to select, if the Senate deems it so
advisable, some of its Members to act on the proposed Special Joint Commit-
tee.”

“By unanimous consent, on motion of Mr. Mecllraith, seconded by Mr.
Hellyer, it was ordered—That the order of the House of Monday, February 21,
1966 referring the subject-matter of the following bills to the Standing
Committee on Justice and Legal Affairs, namely:—

Bill C-16, An Act to provide in Canada for the Dissolution of Marriage
(Additional Grounds for Divorce).

Bill C-19, An Act to provide in Canada for the Dissolution and the
Annulment of Marriage.

Bill C-41, An Act to amend the British North America Acts, 1867 to 1965,
(Provincial Marriage and Divorce Laws).

Bill C-44, An Act to provide in Canada for the Dissolution of Marriage.
Bill C-55, An Act to provide in Canada for the Dissolution of Marriage.
Bill C-58, An Act respecting Marriage and Divorce.

Bill C-79, An Act to amend the Dissolution and Annulment of Marriages
Act (Additional Grounds for Divorce).

be discharged, and that the subject-matter of the same bill be referred to the
Joint Committee of the Senate and the House of Commons on Divorce.”
March 16, 1966:

“By unanimous consent, on motion of Mr. Stewart, seconded by Mr. Byrne,
it was ordered—That the subject-matter of Bill C-133, An Act to extend the
grounds upon which courts now have jurisdiction to grant divorces a vinculo
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4 JOINT COMMITTEE

matrimonii may grant such relief, be referred to the Special Joint Committee on
Divorce.”

“By unanimous consent, on motion of Mr. Stewart, seconded by Mr. Byrne,
it was ordered—That the subject-matter of Notice of Motion No. 11 be referred
to the Special Joint Committee on Divorce.”

March 22, 1966:

“On motion of Mr. Pilon, seconded by Mr. McNulty, it was ordered—That a
Message be sent to the Senate to acquaint Their Honours that this House will
unite with them in the formation of a Joint Committee of both Houses to
inquire into and report upon divorce in Canada, and that the Members to serve
on the said Committee, on the part of this House, will be as follows: Messrs.
Aiken, Baldwin, Brewin, Cameron (High Park), Cantin, Choquette, Chrétien,
Fairweather, Forest, Goyer, Honey, Laflamme, Langlois (Mégantic), MacEwan,
Mandziuk, McCleave, McQuaid, Otto, Peters, Ryan, Stanbury, Trudeau, Wahn
and Woolliams.”

LEON-J. RAYMOND,

Clerk of the House of Commons.

Extracts from the Minutes of the Proceedings of the Senate:

March 23, 1966:

“Pursuant to the Order of the Day, the Senate proceeded to the considera-
tion of the Message from the House of Commons requesting the appointment of
a Special Joint Committee of the Senate and House of Commons on Divorce.

The Honourable Senator Connolly, P.C., moved, seconded by the Honour-
able Senator Roebuck:

That the Senate do unite with the House of Commons in the appointment of
a Special Joint Committee of both Houses of Parliament to inquire into and
report upon divorce in Canada and the social and legal problems relating
thereto, and such matters as may be referred to it by either House;

That twelve Members of the Senate, to be designated at a later date, act on
behalf of the Senate as members of the said Special Joint Committee;

That the Committee have power to engage the services of such technical,
clerical and other personnel as may be necessary for the purpose of the inquiry;

That the Committee have the power to send for persons, papers and
records, to examine witnesses, to report from time to time, and to print such
papers and evidence from day to day as may be ordered by the Committee, and
to sit during sittings and adjournments of the Senate; and

That a Message be sent to the House of Commons to inform that House
accordingly.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”
March 29, 1966:
“With leave of the Senate,

The Honourable Senator Beaubien (Provencher) moved, seconded by the
Honourable Senator Inman:

That the following Senators be appointed to act on behalf of the Senate on
the Special Joint Committee of the Senate and House of Commons to inquire



DIVORCE 5

into and report upon divorce in Canada and the social and legal problems
relating thereto, namely, the Honourable Senators Aseltine, Baird, Belisle,
Bourget, Burchill, Connolly (Halifax North), Croll, Fergusson, Flynn, Gershaw,
Haig, and Roebuck; and

That a Message be sent to the House of Commons to inform that House
accordingly.

The question being put on the motion, it was—
Resolved in the affirmative.”

May 10, 1966:

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Roebuck, seconded by the Honourable
Senator Croll, for the second reading of the Bill S-19, intituled: “An Act to
extend the grounds upon which courts now having jurisdiction to grant divorces
a vinculo matrimonii may grant such relief”.

The question being put on the motion—

In amendment, the Honourable Senator Connolly, C.P., moved, seconded
by the Honourable Senator Hugessen, that the Bill be not now read the second
time, but that the subject-matter thereof be referred to the Special Joint
Committee on Divorce.

After debate, and—
The question being put on the motion, it was—
Resolved in the affirmative.”
J. F. MAcNEILL,

Clerk of the Senate.
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MINUTES OF PROCEEDINGS

TUESDAY, June 28, 1966.

Pursuant to adjournment and notice the Special Joint Committee of the
Senate and the House of Commons on Divorce met this day at 11.00 a.m.

Present: For the Senate: The Hon. Senators Aseltine, Baird, Burchill,
Connolly (Halifax North), Croll, Fergusson, Flynn, Gershaw and Roebuck
(Joint Chairman).

For the House of Commons: Messrs. Aiken, Brewin, Cameron (High Park)
(Joint Chairman), Forest, Goyer, MacEwan, Mandziuk, McCleave, Peters,
Trudeau and Wahn.

On motion of Mr. Wahn, seconded by Mr. McCleave, it was resolved to
report recommending that the House of Commons section be granted leave to sit
while the House is sitting.

The following were heard:
Mr. E. Russell Hopkins, Senate Law Clerk and Parliamentary Counsel.
Mr. Justice A. A. M. Walsh, Senate Commissioner.
The following documents, submitted by Mr. Hopkins, were ordered to be
printed as appendices to these proceedings:
1. Acts of the Parliament of Canada Relating to Divorce.

2. The New System of Parliamentary Divorce.

3. Acts of the Parliament of the United Kingdom relating to Divorce
as of July 15, 1870.

4. Contemporary Acts of the Parliament of the United Kingdom
Relating to Divorce.

At 1.00 p.m. the Committee adjourned until Tuesday next, July 5th, 1966,
at 3.30 p.m.

Attest.
John A. Hinds,
Assistant Chief Clerk of Committees.
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THE SENATE

THE SPECIAL JOINT COMMITTEE OF THE SENATE AND
THE HOUSE OF COMMONS ON DIVORCE

EVIDENCE
TuESDAY, June 28, 1966.

The Special Committee of the Senate and the House of Commons on
Divorce met this day at 11.00 a.m.

Honourable Senator Arthur W. Roebuck, Q.C. and Mr. A. J. P. Cameron,
Q.C., M.P. (High Park), Co-Chairmen.

The Co-CHAIRMAN (Senator Roebuck): Ladies and gentlemen, this is the
first meeting for the taking of evidence, and it might be wise to read the order
of reference as an opening statement:

That the Senate do unite with the House of Commons in the
appointment of a Special Joint Committee of both Houses of Parliament
to inquire into and report upon divorce in Canada and the social and
legal problems relating thereto, and such matters as may be referred to it
by either house;

That twelve members of the Senate, to be designated at a later date,
act on behalf of the Senate as members of the said Special Joint
Committee;

That the committee have power to engage the services of such
technical, clerical and other personnel as may be necessary for the
purpose of the inquiry;

That the committee have the power to send for persons, papers and
records, to examine witnesses, to report from time to time, and to print
such papers and evidence from day to day as may be ordered by the
committee, and to sit during sittings and adjournments of the Senate;
and

That a message be sent to the House of Commons to inform that
house accordingly.

That was carried. Now you have your resolution, Mr. Cameron.

The Co-CHAIRMAN (Mr. Cameron): Yes. This is slightly different, and reads
as follows:

That a Special Joint Committee of the Senate and the House of Com-
mons be appointed to inquire into and report upon divorce in Canada and
the social and legal problems relating thereto, and such matters as may
be referred to it by either house;

That 24 members of the ' House of Commons, to be designated by the
house at a later date, be members of the Special Joint Committee, and
that Standing Order 67(1) of the House of Commons be suspended in
relation thereto;

That the committee have power to engage the services of such
technical, clerical and other personnel as may be necessary for the
purpose of the inquiry;

That the committee have the power to send for persons, papers and
records, to examine witnesses, to report from time to time, and to print

9




10 JOINT COMMITTEE

such papers and evidence from day to day as may be ordered by the
committee, and that Standing Order 66 be suspended in relation thereto.

The Co-CHAIRMAN (Senator Roebuck): What is Standing Order 66?

The Co-CHAIRMAN (Mr. Cameron): Standing Order 66 is in regard to the
printing of papers, and so on.

The Co-CHAIRMAN (Senator Roebuck): What about ability to sit?

The Co-CHAIRMAN (Mr. Cameron): We have not that ability. I think you
will need a motion, and I have one drawn up.

The Co-CHAIRMAN (Senator Roebuck): You are going to make that in the
Commons?

The Co-CHAIRMAN (Mr. Cameron): If I can persuade some of my colleagues
from the House of Commons to make this motion and second it, I think it will
carry.

The Co-CHAIRMAN (Senator Roebuck): The general program of meetings
that we have in mind—nothing is settled, of course, because we have just been
thinking about it—is to meet once a week.

Mr. McCLEAVE: Mr. Chairman, we have just seen the motion.

The Co-CHAIRMAN (Mr. Cameron): It is in the exact language of the Senate
resolution.

The Co-CHAIRMAN (Senator Roebuck): Our proposal for your consideration
is that we meet on Tuesday of each week at 3.30 p.m. That will give the
members of the Commons an opportunity to stay in their chamber for the
question period or the first questions at all events, and then attend here. It was
thought by some of the Commons members of our committee that we would get
a better attendance in that way. If we keep that program up after we come
back we will get through a lot of work. In the meantime we have this meeting
today, and we have a meeting planned for this day next week and then nothing
more until the fall.

The Co-CHAIRMAN (Mr. Cameron): It is moved by Mr. McCleave, seconded
by Mr. Wahn, that the members of the House of Commons on the Special Joint
Committee on Divorce be authorized to sit during sittings and adjournments of
the house. Is there any discussion on this motion? The committee has heard the
motion. If there is no further discussion, is it carried?

MEMBERS OF THE COMMITTEE: Agreed.

The Co-CHAIRMAN (Senator Roebuck): We have an important program
today in which we shall lay the foundation of legal knowledge for the work we
have in hand. The Steering Committee has consented to this, and Mr. Cameron
and I have been working on it. Naturally, the first thing we should consider in
opening our discussion, and before hearing briefs and presentations, is the law
as it stands now not only in Canada but in each of the provinces and also in
England. Possibly there will be a reference to what is the situation in the
republic to the south of us. For that purpose nobody is better fitted than the
Law Clerk of the Senate, Mr. Hopkins, with whom I have worked for the last
ten or twelve years in the closest association.

I have asked Mr. Hopkins to be present this morning to address us.
Following his address the Senate Commissioner, Mr. Justice Walsh, will attend.
He is hearing cases at the moment, but he promised me he would be here by 12
o’clock. The interval between now and then will be fully taken up, I think, by
Mr. Hopkins in presenting his brief to us, and the questions which we may ask
him at his conclusion.

With your permission, ladies and gentlemen, I will call on Mr. Hopkins.
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Mr. E. Russell Hopkins, Law Clerk and Parliamentary Counsel, the Senate:
Messrs. Chairmen, honourable members of the joint committee; I was at first
somewhat apprehensive at being in the lead-off position, but then it occurred to
me—and I derived some comfort from this fact—that the lead-off man in baseball
is not expected to hit any home runs.

The Co-CHAIRMAN (Mr. Cameron): He is just expected to get on base.

Mr. HopkiINS: Yes, that is right. So my modest objective, whether through
bunting, walking or getting hit by a pitched ball, is to get on first base. In a
more serious vein may I say that I am impressed by the scope of this inquiry
which appears to touch all phases of divorce in Canada, and by the collective
experience and expertise which is obviously enjoyed by the committee and its
joint chairmen. I know that the qualifications of Mr. Cameron are very high
indeed, and I can speak from personal knowledge of Senator Roebuck.

The Co-CHAIRMAN (Senator Roebuck): Keep it quiet.

Mr. HopkiNs: He said that he has known me for ten or twelve years as his
legal adviser, and I should point out that during all that time he has been my
father confessor.

The product of the committee’s work may well affect Canadians in the vital
area of domestic affairs for a generation or more. It is not for me to say that the
present law of divorce is outmoded or inadequate or to indicate to what extent,
if any, it should be modified in the public interest. That, of course, is the
function of the committee.

However, I think I may properly say that this planet has turned on its axis
many times since 1857 when the grounds for divorce in most Canadian
provinces were established. I might add that the present law of divorce in
Canada is a curious and somewhat delicate mosaic which has been adjusted
from time to time in a piecemeal, pragmatic and, perhaps, typically Anglo
Saxon manner, and that any further improvement in its design will require not
only a steady hand but a fine chisel indeed. There will be needed also a sort of
liquid cement compounded of caution and confidence in equal parts.

I propose, therefore, to describe, first, the statutory mosaic in Canada, and
to conclude with an account of the present position in the United Kingdom, in
each case with special reference to the grounds for dissolution of marriage.

Perhaps I should also indicate what I do not propose to cover. It is my
intention to leave some vacant ground. I will deal only incidentally with the
constitutional issue, for example. My understanding is that a representative of
the Department of Justice will appear before the committee, and he will discuss,
presumably, the ambit of the legislative jurisdiction of Parliament and of the
provincial legislatures respectively in relation to divorce, as to the grounds
therefor, the defences to an action therefor, and the ancillary relief such as
alimony, custody and education of children, property settlements, et cetera.

The Parliament of Canada is vested with exclusive legislative authority in
respect of “marriage and divorce”, by Head 26 of section 91. On the other hand,
the provincial legislatures are vested with such authority, by section 92 of the
Act, in respect of the following classes of subjects:

(1) Head 12—“The Solemnization of Marriage in the Province.”

(2) Head 13—“Property and Civil Rights in the Province.”

(3) Head 14—“The Administration of Justice in the Province, includ-
ing the Constitution, Maintenance and Organization of Provincial Courts,
both of Civil and of Criminel Jurisdiction, and incuding Procedure in
Civil Matters in those Courts.”

Nor do I propose to deal with the practice and procedure or the laws of
evidence in force in the several provinces, and I shall not deal at this time with
the divorce laws in the several states of the union to our south. That will
require a separate effort by somebody, who I hope will not be me.
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With those introductory remarks, I shall proceed with my submission, in
which I deal first with Canada and then with the United Kingdom.

The Parliament of Canada, though it enjoys exclusive legislative jurisdic-
tion over “marriage and divorce” by virtue of Head 26 of Section 91 of the
British North America Act, 1867, has exercised that jurisdiction quite sparingly.
It has not, for instance, provided a standard divorce code or even established
divorce courts for Canada as a whole, although seemingly it might have done so
under section 102 of the B.N.A. Act, 1867, which confers on Parliament power to
establish courts with respect to matters within federal competence. It has
contended itself with amending, in certain limited respects, the laws of divorce
which, for reasons referred to later, had been held to be in force in all the
provinces except Ontario, Quebec and Newfoundland. It has also introduced
into the law of Ontario, subject to such aforementioned amendments, the
English law as to dissolution and annulment of marriage as it stood on July 15,
1870—a magical date in this matter. In addition, it has recently conferred on the
Senate of Canada power to dissolve or annul marriages by resolution, on the
recommendation of a divorce commissioner to be appointed pursuant to the
statute, on any ground recognized by the law of England, again as it stood as of
July 15, 1870. In the result, the divorce law of Canada, like Canada itself, is in
the nature of a mosaic.

Attached hereto as Appendix 1 are the texts of all the statutes relating to
divorce thus far enacted by the Parliament of Canada.

The first of these statutes was the Marriage and Divorce Act of 1925, which
put an end to the so-called ‘“double standard” by providing that in any court
having jurisdiction to grant a divorce a vinculo matrimonii a wife may sue for
divorce on the ground of her husband’s adultery only. Prior to this enactment,
this right was limited to the husband’s wife suing for divorce had to prove not
merely adultery on the part of the husband but (1) incestuous adultery or (2)
bigamy coupled with adultery or (3). adultery coupled with desertion for at least
two years or (4) adultery coupled with such cruelty as, without adultery, would
have entitled her to a divorce a mensa et thoro (judicial separation).

The Co-CHAIRMAN (Senator Roebuck): That is, null and void.

Mr. HopkinNs: Yes. The second statute was the Divorce jurisdiction
Act of 1930. This act relaxed the rigidity of the law of domicile by providing
that a wife whose husband has deserted and has been living apart from her for
at least two years may sue for divorce in the province in which her husband
was domiciled immediately prior to such desertion. This relaxed the rule, as
stated in A.G. for Alberta v Cook, (1926) A.C. 444, to the effect that a wife may
sue for divorce only in the province in which the husband is domiciled at the
time of the petition.

The Supreme Court of Ontario derived its divorce jurisdiction from the
federal Divorce Act (Ontario) of 1930, which introduced into Ontario the law
of England as to dissolution and annulment as of July 15, 1870.

I think those words dissolution and annulment should be mentally under-
lined.

That date was selected because the decisions of Board v Board, (1919) A.C.
956, Fletcher v Fletcher, (1920) 50 D.L.R. 23, and Walker v Walker, (1919) A.C.
947, had held that the courts of Alberta, Saskatchewan and Manitoba possessed
jurisdiction to administer the law of England as to matrimonial causes as it
stood on that date. Alberta and Saskatchewan were held to have inherited such
jurisdiction from the laws previously in force in the Northwest Territories, out
of which those provinces were carved following Confederation. As to Manitoba,
the law of England, as of July 15, 1870, was declared by a federal Act (chapter
33 of the statutes of 1888) to be applicable to that province.
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The laws of England as of November 19, 1858, were proclaimed in force in
British Columbia by a Royal Proclamation of that date, and an Ordinance of
1867 made the same provision after the union of Vancouver Island and British
Columbia under the latter name. These provisions were continued in force by
the terms of the Imperial Order in Council admitting that colony into the union
on May 16, 1871.

This led to a curious result in British Columbia, which had to be corrected
by an act of the Canadian Parliament. In 1857, petitions for divorce in England
had to be heard by three judges, from whom there was an appeal to the House
of Lords. But when the laws of England were introduced into British Columbia
the powers granted to three judges were granted to a single judge, and no
provision was made at the time for an appeal therefrom. Since provision for an
appeal must be made by express enactment, it was held by the courts prior to
1937 that no appeal lay from a single judge in British Columbia either granting
or refusing a divorce petition. However, in 1937, a federal Act (chapter 4 of the
statutes of that year) conferred such a right of appeal to the court of appeal of
British Columbia.

Nova Scotia, New Brunswick and Prince Edward Island each has a divorce
law of its own, enacted prior to Confederation and continued thereafter in force
in these provinces except as modified by the Acts of the Parliament of Canada
reproduced as Appendix 1.

In 1758, and those who are from Nova Scotia may take a bow—one century
before judicial divorces were obtainable in England, the first legislative assem-
bly of Nova Scotia passed an act (chapter 17 of the statutes of that year) which
provided that all matters related to prohibited marriage and divorce should be
heard and determined by the Governor or Commander-in-Chief for the time
being and His Majesty’s Council for the province. It also provided that no
marriage should be declared null and void except for impotence or consanguini-
ty within the degrees prohibited by 32 Henry VIII, c¢. 38,—and now approximat-
ing those in the Anglican Book of Common Prayer. I have a note on consan-
guinity, but I do not need to go into that now, because it is not related to
divorce but to nullity—and that no divorce should be granted except for either of
those two causes, for adultery and desertion, without necessary maintenance,
for three years.

In those days they did not draw the nice distinction between nullity and
divorce which we do today; you could get a divorce on the same ground as for
nullity.

In 1761 by an amending act (chapter 7 of the statutes of that year),
“cruelty” was added and “desertion” dropped as a ground for divorce. Cruelty
is thus a ground for divorce in Nova Scotia, and not in any other province. It is,
however, a ground for judicial separation in those provinces where such an
action lies, and is also a discretionary bar to such an action. There is thus a
considerable body of jurisprudence in Canada with respect to cruelty. (See
Kent Power on Divorce, chapter XXI). The latest amendment to the Nova Scotia
Act prior to Confederation was that of 1866 when a new court, styled the
“Court for Divorce and Matrimonial Causes” was established, and it was
provided, inter alia, that the court would retain its pre-existing jurisdiction and
that it would also have the same powers in respect of, or incidental to, divorce
and matrimonial causes: and the custody, maintenance and education of chil-
dren possessed by the divorce courts in England, as of that time.

The Co-CHAIRMAN (Senator Roebuck): Is a date given?

Mr. Hopkins: I have not the precise date, but the year was 1866.

By virtue of section 129 of the B.N.A. Act, 1867, this act is still in force in

Nova Scotia, except as subsequently modified by the Dominion Acts reproduced
in Appendix 1.
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New Brunswick, too, has its own pre-Confederation Divorce Act, dating
from an act of 1791 (chapter 5 of the statutes of that year), which superseded
an even earlier act of 1787, the text of which apparently cannot now be found
but which was in any event repealed by the Act of 1791. (See Rex v Vesey,
(1938) 2 D.L.R. 70.)

So presumably it does not make much difference whether the text was lost
or not—it is gone in every sense of the word.

This act established a divorce court for New Brunswick and provided that
the causes of divorce from the bond of matrimony and of dissolving and
annulling marriage are frigidity or impotence, adultery and consanguinity
within the degrees prohibited by 32 Henry VIIIL. Cruelty was not included as a
ground for divorce. The provisions of the New Brunswick law relating to
divorce, as amended from time to time, may be found in the Divorce Court Act
(R.S. N.B,, 1952, c. 63), as amended.

Prior to and at the time of its entry into Confederation, Prince Edward
Island possessed a divorce court consisting of the lieutenant-governor or other
administrator of the government and His Majesty’s Council or any five mem-
bers thereof, with power vested in the lieutenant-governor or administrator to
appoint the Chief Justice of the Supreme Court of Judicature to preside in his
stead.

However, the act of 1835 is said to have remained a ‘“dead letter” until it
was revived in 1946: concurrent jurisdiction was conferred on the Supreme
Court of Prince Edward Island in 1949.

The laws of England introduced into Newfoundland prior to its joining
Canada in 1949 were those of 1832, and it has been held by the Newfoundland
Supreme Court (see Hounsell v Hounsell (1949) 3, D.L.R. 38, Nfid.) that the
Newfoundland courts possessed at that time only the jurisdiction then possessed
by the ecclesiastical courts in England, which could not decree divorces a
vinculo matrimonii, but only divorces a mensa et thoro—“from bed and board”.
When Newfoundland became a province in 1949, these pre-existing laws were
continued in force, by virtue of the Newfoundland Act, so that it appears that
Newfoundland courts have no jurisdiction to decree divorces a vinculo ma-
trimonii. The same is of course true in the Province of Quebec, the courts of
which have no jurisdiction to dissolve marriages but have a substantial
jurisdiction in respect of other forms of matrimonial relief, such as nullity and
judicial separation.

I understand from my colleague, Dr. Maurice Ollivier, that he will speak on
this and may have some comments on the interrelation and interaction of the
matrimonial laws of Quebec and of statutory divorces obtained here in respect
of persons domiciled in that province.

In the result, since Confederation, the Parliament of Canada has granted,
by private act of Parliament, divorces a vinculo matrimonii on the petition of
persons domiciled in Quebec, and also, since 1949, on the petition of persons
domiciled in Newfoundland (or of persons whose provincial domicile is in
reasonable doubt). The jurisdiction of Parliament is of course absolute as to the
grounds upon which it may pass a bill of divorce. However, as a matter of
policy it has generally granted such relief only on the grounds formerly
recognized by the House of Lords and latterly by the courts in England as of
July 15, 1870, the magic date. I will not elaborate further on this legislative
jurisdiction since I understand subsequent witnesses may expand upon what
has just been said. It is my understanding that I will be followed by the
Divorce Commissioner, Mr. Justice Walsh, in this regard.

I must also refer, again in passing, to the Dissolution and Annulment of
Marriages Act, chapter 10 of the statutes of 1963, whereby Parliament delegated
to the Senate legislative authority-to dissolve marriages, by resolution of that
body, on any ground recognized by the courts in England, again as of the magic
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date, July 15, 1870. Such resolutions must be founded upon a recommendation
and report by a divorce commissioner appointed under that statute to conduct
the hearing and upon a further report, under our Senate rules, by the Divorce
Committee of the Senate to which the commissioner’s recommendations are
presented in the first instance. The act also provides for an appeal to Parliament
as a whole by any person considering himself or herself aggrieved by a
resolution of divorce adopted by the Senate. A 30-day delay takes place during
which such an appeal might be made. I do not know that any appeals have been
made.

The Co-CHAIRMAN (Senator Roebuck): None have been made.

Mr. Hopkins: I will say no more on this matter, since I understand that Mr.
Justice Walsh will deal with it in some depth. However, I have written an
article for The Canadian Banker entitled “The New System of Parliamentary
Divorce,” which outlines the parliamentary history and background of this
unique piece of legislation. The text of the article could be printed as an
appendix.

The Co-CHAIRMAN (Senator Roebuck): I will have a resolution to that
effect moved later.

Mr. HorkINS: It might be interesting to have it so printed, as I see here two
members of the House of Commons, Mr. Mandziuk and Mr. McCleave, and
Senator Roebuck, all of whom played a prominent role in that connection.

To conclude this examination of the Canadian law of divorce, it should be
added that the laws of divorce in force in the Northwest Territories are those of
England, once more as of the magic date July 15, 1870, and that the procedure
to be followed in the territorial courts is that obtaining in the Province of
Alberta. I cite the acts concerned, and they are incorporated in the appendix.
(See the Northwest Territories Act, R.S., c. 331, s. 17, as amended by the
statutes of 1955 (Can.), c. 48, s. 9). When the act of 1886 originally conferred
such jurisdiction, the present Yukon was still part of the Northwest Territories,
so that the Yukon has the same basic jurisdiction, later confirmed by Dominion
act. (See now R.S.C,, c. 53, s. 31).

In view of the significance attaching to the statutory law of the United
Kingdom relating to divorce and matrimonial causes as it stood on July 15,
1870, appendix 3 hereto contains the texts of the United Kingdom statutes
applicable that date. Prior to January 1, 1858, when the Divorce and Ma-
trimonial Causes Act of 1857 came into force, no court in England had
jurisdiction to grant a decree of divorce in the modern sense of the word; that
is a divorce a vinculo matrimonii which effectively dissolves the marriage tie for
all purposes. Until then, matrimonial causes were under the jurisdiction of
ecclesiastical courts administering the canon law of England—which is somewhat
different from the canon law on the continent—whose authority in divorce was
limited tothe granting of divorces a mensa et thoro from bed and board. Prior to
that time a marriage could be dissolved in England only by an act of Parliament
obtainable only after expensive and formidable obstacles had been overcome.

I am about to quote something which is of interest here and which, among
other things, was responsible for the amendment of the law of England in this
matter, in much the same way as Uncle Tom’s Cabin had an effect on slavery in
the United States. The quotation is as follows:

(See Sheppard v Sheppard (1908) 13 BCR 486, at 515.)

The well known anecdote of Mr. Justice Maule gives a forcible
illustration of the process. A hawker who had been convicted of bigamy
urged in extenuation that his lawful wife had left her home and children
to live with another man, that he had never seen her since, and that he
married the second wife in consequence of the desertion of the first. The
judge, in passing sentence, addressed the prisoner somewhat as follows:
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“I will tell you what you ought to have done under the circumstances, and
if you say you did not know, I must tell you that the law conclusively
presumes that you did. You should have instructed your attorney to
bring an action against the seducer of your wife for damages; that would
have cost you about £ 100. Having proceeded thus far, you should have
employed a proctor and instituted a suit in the Ecclesiastical Courts for a
divorce a mensa et thoro, that would have cost you £ 200 or £ 300 more.
When you obtained a divorce ¢ mensa et thoro, you had only to obtain a
private Act for a divorce a wvinculo matrimonii. The bill might possibly
have been opposed in all its stages in both Houses of Parliament, and
altogether these proceedings would cost you £1,000. You will probably
tell me that you never had a tenth of that sum, but that makes no
difference. Sitting here as an English judge it is my duty to tell you that
this is not a country in which there is one law for the rich and another
for the poor. You will be imprisoned for one day.”

These observations exposing the absurdity of the existing law,
attracted much public attention, and probably did more than anything
else to prove the need of its reform.

Then followed the Matrimonial Causes Act of 1857. The Act of 1857
terminated the jurisdiction of the ecclesiastical courts in all matrimonial
matters and causes, and directed that all such jurisdiction conferred by the Act
should henceforward be exercised in Her Majesty’s name by a court of record
to be called “The Court for Divorce and Matrimonial Causes”. It substituted
the expression ‘“judicial separation” for divorce a mensa et thoro, and enacted
that such a decree could be obtained “either by the husband or the wife, on the
ground of adultery, or cruelty, or desertion without cause for two years and
upwards”.

The Act of 1857 also provided for the dissolution of marriage on the
petition of a husband on the ground of his wife’s adultery since the celebration
of the marriage. On the other hand, it provided that a wife might petition for a
dissolution on any of the following grounds: namely, that since the celebration
of the marriage her husband had been guilty of: (1) incestuous adultery; or (2)
bigamy with adultery; or (3) rape, sodomy or bestiality, or (4) adultery
coupled with such cruelty as without adultery would have entitled her to a
divorce a mensa et thoro, or (5) adultery coupled with desertion, without any
reasonable excuse, for two years or upwards.

As mentioned earlier, this so-called “double standard’” in respect of adul-
tery has since been removed both in Canada and in the United Kingdom.

To complete the Canadian mosaic in respect of divorce, it becomes
necessary to revert briefly to the law of Ontario. I do not know whether this
happened while you were attorney general or not, Senator Roebuck, you can
tell me when I read this.

The Co-CHAIRMAN (Senator Roebuck): I plead not guilty.

Mr. HoPKINS: As previously mentioned, the English law “as to the dissolu-
tion of marriage and as to the annulment of marriage” as that law existed on
July 15, 1870, was incorporated into the law of Ontario by the federal Divorce
Act (Ontario) of 1930. It is to be noted that this provision did not incorporate
the whole of the matrimonial law of England but only that part of it related to
“dissolution or annulment”. One result of this limitation has been that the
Ontario courts have held that an action for judicial separation does not lie in
the Ontario courts since it is not an action for dissolution and annulment.

The Co-CHAIRMAN (Senator Roebuck): Dissolution does not lie?

Mr. Hopkins: Dissolution lies, but judicial separation does not because it
does not fall into the category of ‘“dissolution” which was the only jurisdiction
conferred.
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Of equal interest is the circumstance that, in case any aspect of the federal
act of 1930 was beyond the legislative capacity of Parliament, the Legislature of
Ontario confirmed its provisions in the Marriage Act of 1933 (chapter 29 of the
statutes of that year), which provided that “so many of the provisions of the
Divorce Act (Ontario) as are or may be within the legislative competence of
this Legislature are hereby enacted as if fully set out in this Act”.

It is pretty difficult to get a constitutional lead out of that when it is
covered both ways at the same time.

It is also of constitutional interest to note that the federal act of 1930 was
“supplemented”—if that is the correct word—by an Ontario statute of 1931
(chapter 25 of the statutes of that year), which dealt with maintenance,
alimony, property settlements, the custody of the children and the making of
rules of procedure.

That deals with Canada as far as I propose to go. The second part is
shorter, but I have tried to summarize the case law in England as to cruelty,
desertion and insanity.

Mr. PETERS: When the Ontario Legislature passed the statute in 1931
deciding on the maintenance of children and custody, where did this come
from? Is this an inherent part of the federal legislation transferred in 19307
Where did we lose the jurisdiction of the federal field over children?

Mr. HopkiNnS: I remarked that the situation was interesting constitutionally
in that it was working both ways. My opinion was this: That the Divorce Act of
Ontario conferred on the Province of Ontario all the laws of England as to
dissolution and annulment, and that in my opinion would include the ancillary
forms of relief. Those are the actual words, and therefore I would say there was
an assumption of jurisdiction over these ancillary forms of relief by the
Parliament.

Mr. PETERS: Does the legislation conferred by Confederation in the British
North America Act, carry with it in section 102 the custody and maintenance
and other provisions relating to matrimony in England at that time?

Mr. HopkiNs: In Ontario at that time the United Province of Canada did
enact parliamentary divorces, but there was no general law providing for
judicial divorce in force at that time. There was no inherited body of law at all
in Ontario on divorce.

Mr. PETERS: Then speaking of the law of England at that time, I am trying
to ascertain where the power is that allows Ontario in passing the act of 1931 to
include things not spelled out in the substantive legislation passed by the
federal Government in the 1930s.

Mr. HoprkIns: I said that in my view the broadness of the language in the
federal act would include in the law of Ontario all the ancillary forms of relief
set out in the Matrimonial Causes Act of 1857. Therefore I stated it could be
said that Ontario assumed jurisdiction over such ancillary forms.

The Co-CHAIRMAN (Senator Roebuck): Was not that because we had not
occupied the field at that time?

Mr. HopkiNs: This all depends on the Divorce Act (Ontario) 1930. That
conferred on the provincial courts all the law of England as to dissolution and
annulment. It is arguable whether they occupied the field or not. As I say it is
of constitutional interest. I hope when the officials from the Department of
Justice appear before us a decision will be reached on this. I assure you, as in
every area of constitutional law, that formulating an opinion is no more than a
prediction, a studied speculation as to what the Supreme Court of Canada might
say. It is very hard to control the opinions of a body that is the judicial
sovereign in this country.

Senator CroLL: Is there-any case law on the point?
24688—2
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Mr. HopkiNs: No, none that I know of. There is no Supreme Court case
which has decided the hard constitutional problem. The grounds for divorce are
exclusively federal. Procedures in the court might be covered federally, but are
conceded to the provinces by the B.N.A. Act. The in-between areas, the terra
incognita, of alimony, custody of children and maintenance—that is a different
matter. I have neither the courage nor the capacity to predict what the Supreme
Court of Canada would say about these.

Mr. PETERS: Not being a lawyer and not understanding all these terms, I
would like to know if that means the answer to Senator Croll’s question—would
an appeal by someone who was charged damages, whatever the phrase is, where
a man had to pay alimony and custody, if he had opposed this under the federal
divorce legislation would this be the kind of case you have in mind?

Mr. HopkiNns: That would raise the issues very nicely. But I know of no case
which has reached the Supreme Court, which is the only final court we have to
settle the matter to anybody’s real satisfaction.

Now, I will deal with the position in the United Kingdom including a
summary of the case law relating to the added grounds for divorce; namely,
cruelty, desertion and unsoundness of mind, and here I must disqualify myself
as an expert witness—

Senator ASELTINE: Do these rules also cover avoidance? You remember the
bill in 1938 and again in 1955 in which I was interested? Could you deal with
that?

Mr. Hopkins: I will indeed a little later. The grounds for divorce in
England remained unchanged for the eighty years following the Matrimonial
Causes Act of 1867. However, the Matrimonial Causes Act of 1937 (sometimes
referred to as the “Herbert legislation” because of its advocacy by Sir Alan P.
Herbert, author of Holy Deadlock and Cases in the Uncommon Law, and
Member of Parliament for Oxford University)—and it so happened that I was a
student at the time and I had a sort of nodding acquaintance with him—extended
the pre-existing grounds so as include cruelty, desertion and unsoundness of
mind. It also—and this deals with what Senator Aseltine was referring to—in-
troduced certain new grounds for nullity; i.e., wilful refusal to consummate the
marriage; that either party was at the time of the marriage of unsound mind or
a mental defective or subject to recurrent fits of insanity or epilepsy; that the
respondent was at the time of the marriage suffering from venereal disease of a
communicable form, or was pregnant by some person other than the petitioner.
The statutes relating to matrimonial causes were consolidated in the Ma-
trimonial Causes Act, 1950. Attached to this brief as Appendix 4 is the text of
the last-mentioned Act, and of certain other relevant statutes in force in the
United Kingdom.

Presumably, in view of its terms of reference—and the terms of reference of
this committee, as I understand them, do not seem to extend to nullity, if I may
say so, and as I read them they seem to be limited to divorce—the committee
will be particularly interested in the added grounds for divorce in England as of
1937, and I have attempted to summarize the English case law on these three
grounds. None of these was defined in the Acts of 1937 or 1950—and I think this
is important, and at some point in your deliberations undoubtedly you will be
giving consideration to whether or not these terms might usefully be defined.
My own opinion is that they should not be defined, and I point out now that they
were not defined in England, and despite the fact they were not, a considerable
body of jurisprudence has grown up as to what these expressions mean. As I
said, none of these was defined in any English act, although some guidance was
provided by the earlier use of the terms “cruelty” and ‘“desertion” in connection
with other matrimonial offences, but since 1937 a considerable body of juris-
prudence has grown up in England as to the meanings to be assigned thereto.
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The case law in England has been fully dealt with in Rayden’s Practice and Law
of Divorce, in its Ninth Edition published in London by Butterworths, 1964. I
think it is pretty well up to date. This is the source of what I am now saying.

“Legal cruelty” has been broadly defined in England as conduct of such
character as to have caused danger to life, limb or health (bodily or mental), or
as to give rise to reasonable apprehension of such danger. Where conduct over a
period of 'years is relied on, it is very difficult to prove to the satisfaction of the
court that there was reasonable apprehension of danger to health where actual
injury is not proved. The fact that a marriage has broken down is not of itself a
sufficient reason for a finding of cruelty. Deliberately inducing a belief in an
adulterous situation may constitute cruelty where there is injury, actual or
apprehended, to the other spouse’s health; and wilful neglect to maintain, wilful
refusal to maintain, may constitute cruelty or an act of cruelty in a series of
such acts sufficient to justify a finding of cruelty. See, inter alia, Russell v
Russell, (1897) A.C. 395, 467; Jamieson v Jamieson, (1952) A.C. 525, 544;
Simpson v Simpson, (1951) p. 320, 328; Gollins v Gollins, (1963) 2 All ER.,
966; Williams v Williams, (1963) 2 All E.R., 994. (Gollins v Gollins, read with
Williams v Williams, has been said to be “the most important decision on
cruelty in modern times”.)

To find cruelty it is not necessary to show actual physical violence. The
general rule in all questions of cruelty is that all of the matrimonial relations
between the spouses must be considered, specially when the alleged cruelty
consists not of violent acts but of persistent and injurious reproaches, com-
plaints, accusations, taunts, or “nagging”. The knowledge and intention of the
respondent, the nature of his or her conduct, and the character and physical and
mental weaknesses of the spouses, must all be fully considered. It has been said
that the divorce acts were not intended to punish but “to afford a practical
alleviation of intolerable situations with as little hardship as may be against the
party against whom relief is sought”. See, inter alia, King v King, (1953) A.C.
124, 129, and the leading cases cited under the preceding paragraph.

Senator CROLL: What is the year of that decision—Gollins v Gollins?

Mr. HopkINS: 1963.

Senator BURCHILL: Is the phrase “mental cruelty” used there at all?

Mr. Hopkins: The way they treat that is that, unless it results in physical
or mental deterioration in the person by whom the cruelty is alleged, it is not
cruelty.

The Co-CHAIRMAN (Senator Roebuck): By the victim?

Mr. HoprINS: In Gollins v Gollins, to which I have already referred as
a very recent leading case—and, if I may say so, a sensible sort of case—the
House of Lords held that an actual or presumed intention to hurt is not a
necessary element in cruelty, the real test being actual or probable injury to
life, limb or health. Lord Pearce in that case stated that when reprehensible
conduct or departure from the normal standards of conjugal kindness caused
injury to health or an apprehension of it, it was cruelty if a reasonable person,
after taking account of the temperament of the parties and all the other
particular circumstances, would consider that the conduct complained of was
such that “this spouse should not be called on to endure it”.

It is pretty hard to go much further than that.

Senator BurcHILL: That is pretty wide.

Mr. Hopkins: It is a question of fact in each case whether the conduct of
this man or this woman, or vice versa, is cruelty.

It has been held that a single act of violence might be so grievous as to
constitute cruelty of itself, but that this is seldom the case. However, a single
blow followed by minor injurious acts may be sufficient. Cruelty may well
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consist of a course of conduct, and the more grave the original offence the less
grave need be the subsequent acts complained of. But mere incompatibility of
temperament does not constitute cruelty. See, inter alia, Frombold v Frombold,
(1952) 1 T.L.R. 1522; King v King, (1953) A.C., 124, 130.

It has been held to be cruelty for one spouse to infect the other with a
venereal disease, and a successful attempt by a husband, who knows he is
suffering from venereal disease, to have intercourse against her will with his
wife, who knows that he is so suffering, may amount to cruelty although in fact
the disease is not communicated. See, e.g., Browning v Browning, (1911) p. 161,

Moreover, refusal of sexual intercourse without good reason, or insistence
on inordinate sexual demands or malpractices may be cruelty where injury
results .to the spouse by reason of the refusal or practice. See, inter alias,
Walsham v. Walsham. (1949) p. 350, 352. Any unnatural or perverted practices
by a wife with another woman may constitute cruelty and may certainly be
taken into account as part of a course of conduct amounting to cruelty. See
Gardner v Gardner, (1947) 1 All E.R. 630.

Cruelty to the children of the marriage may be cruelty to the other spouse.
See Wright v Wright, (1960) 1 All E.R., 678; Cooper v Cooper, (1955) p. 99.

Threats of personal violence, the use of offensive language, false accusations
of adultery or of unnatural practices, if persistence therein gives rise to injury
to health or reasonable apprehension thereof, constitute cruelty. See Nevill v
Newill, (1959) 1 All E.R., 619.

I think this is interesting and important. Drunkenness, gambling and wilful
neglect to maintain are not cruelty per se, but may become so if persisted in,
particularly after warnings that such conduct may be injurious to the health of
the other spouse. See Hall v Hall, (1962) 3 All E.R., 518.

A spouse who provokes the cruelty complained of is not entitled to relief,
but the provocation must be such as to deprive a reasonable person of self-
control; the party must be acting under the stress of such provocation and the
mode of expressing resentment must not be unreasonable. See King v King,
(1955) A.C. 124, 129; Robinson v Robinson, (1961), 105 Sol. Jo. 950.

Desertion was not an offence known to the ecclesiastical law or the common
law as founding a decree of separation from bed and board (a mensa et thoro)
but section 19(b) of the Matrimonial Causes Act, 1857, made “desertion without
cause for two years and upwards” a ground whereon a husband or wife might
obtain such a decree. Moreover, by section 27 of the same act, such desertion if
coupled with adultery was made a ground whereon a wife might obtain a
divorce a vinculo matrimonii. By the Matrimonial Causes Act, 1937, desertion
without cause for a period of at least three years, immediately preceding the
presentation of the petition, was made a ground for divorce a winculo ma-
trimonii. The Act of 1937 is now consolidated in the Matrimonial Causes Act,
1950, as modified by the Divorce (Insanity and Desertion) Act, (1958, c. 54) and
the Matrimonial Causes Act, 1963 (1963, c. 45). Copies of these statutes are
annexed hereto as Appendix 4.)

The English courts have been strangely reluctant to define desertion, but in
its essence it is the separation of one spouse from the other, with an intention on
the part of the deserting spouse of bringing cohabitation permanentaly to an
end without reasonable cause and without the consent of the other spouse.
However, the physical act of departure by one spouse does not necessarily make
that spouse the deserting party. Desertion is not a withdrawal from a place, but
from a state of things, for what the law seeks to enforce is the recognition and
discharge of the common obligations of the married state: that state of things
may be termed, for short, “the home”. There can be desertion without previous
cohabitation, or without the marriage having been consummated, and the fact
that a husband makes an allowance to a wife he has abandoned is no answer to
a charge of desertion. The question is, as one judge said: Has there been a
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“forsaking and an abandonment”? See, for example, Edwards v Edwards,
(1948), p. 268; Kinname v Kinnane, (1954), p. 41; Ingram v Ingram, (1956),
390, 411; Phair v Phair, (1963), 107 Sol Jo. 554.

In calculating the period for which the respondent has deserted the
petitioner without cause, and in considering whether such desertion has been
continuous, no account shall be taken of any one period, not exceeding three
months, during which the parties resumed cohabitation with a view to recon-
ciliation. Desertion as a ground for divorce differs from adultery and cruelty in
that the offence of desertion is inchoate until the action is instituted. Desertion
is a continuing offence. See, inter alia, Jordan v Jordan, (1939) 2 All E.R., 29,
33, 34; Perry v Perry, (1952), p. 203, 211, 212; W. V W. (No. 2), (1954), p. 486,
502.

Where a petitioner for divorce has at anytime been granted a decreee of
judicial separation or an order having that effect, and the petition for divorce is
based on substantially the same facts, a period of desertion immediately
preceding such decree or order must, if the parties have not resumed cohabita-
tion and the decree or order has been continuously in force, be deemed
immediately to precede the presentation of the petition for divorce. See Turses
v Turses, (1958), p. 54.

Desertion commences from the time when the factum of separation and the
animus deserendi coincide in point of time. But a de facto a separation may take
place without the necessary animus, .as where the separation is by mutual
consent or is compulsory—such as being stationed in South Vietnam or some-
thing like that. On the other hand, the animus deserendi may arise first and the
factum only when the other spouse is in fact driven out of cohabitation. It is
immaterial that the other spouse has ostensibly consented to the separation on
the fraudulent misrepresentation that it is only for a limited time: if the
respondent intended at the time of the withdrawal that it should be permanent,
desertion arises at the moment of withdrawal. See, inter alia, Harrison v
Harrison, (1910) 54 Sol. Jo. 619; Legere v Legere, (1963) 2 All E.R., 49, 58;
Beaken v Beaken, (1948), p. 302; Ingram v Ingram, (1956), 1 A1l E.R., 875, 797.

Desertion, like other matrimonial offences, must be clearly proved. Cor-
roborative evidence is not required as an absolute rule of law, but is usually
insisted on, particularly as to the circumstances and terms of the parting. See
Stone v Stone (1949), p. 165, 167, 168; Lawson v Lawson, (1955), All E.R. 341;
Barron v Barron, (1950), 1 All E.R., 215.

Desertion is not established merely by ascertaining which party left the
matrimonial home first. If one spouse is forced by the conduct of the other to
leave home, it may be that the spouse responsible for the “driving out” is
guilty of desertion. This is the doctrine known as “constructive desertion”. See
Lawrence v Lawrence (1950), p. 84, 86; Gollins v Gollins, above cited.

As to the relation between constructive desertion and cruelty, see King v
King, (1953) A.C. 124; also Gollins v Gollins, above cited.

For further refinements and defences against charges of desertion, see
Rayden on Divorce, pp: 183, 212.

Mr. PETERS: With respect to desertion, your wording indicated that it might
be voluntary or involuntary. For instance, if a person becomes insane he has, in
fact, deserted his spouse, but he has done so involuntarily. Would the same be
true in respect of extreme alcoholism or drug addiction?

Mr. Hopkins: Yes, that is correct.

Mr. PETERS: Have the courts in England decided any cases of that nature?
Are there any cases that involve what I would call involuntary desertion?

Mr. HopkiINns: Yes, there have been such cases. The cases I have cited on
that page of my submission are all cases of that type. The judgments I have
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extracted were based on facts of that nature, and which called for such
judgment.

Senator FERGUSSON: Are there any cases involving desertion which have to
do with the fact that one of the spouses was sent to prison?

Mr. HopkiINs: That would not be desertion.
Senator FERGUSSON: Is there not any case where such was the fact?

Mr. HopkINS: There might be states in the union where imprisonment
itself, per se, is a ground for divorce. I have not gone through the laws of all the
states in respect to this.

I have just one page left on unsoundness of mind, and that is my last
contribution.

Unsoundness of Mind: Since the Matrimonial Causes Act, 1937, either the
husband or the wife may petition for divorce (or judicial separation) on the
ground that the respondent is incurably of unsound mind and has been
continuously under care and treatment for a period of a least five years
immediately preceding the presentation of the petition, but if the neglect—and
here is something somebody raised—or other conduct of the petitioner has
conducted to the insanity, a decree may be refused. See Chapman v Chapman,
(1961) 3 All E.R., 1105. That is, if the other spouse caused the insanity by
actions, reproaches, et cetera.

As to continuity of care and treatment, the satutory requirements relating
to the detention of persons of unsound mind must have been strictly fulfilled
and non-compliance may have the effect of breaking the continuity of the
detention. It is not provided—and I think this might be noted—by statute (in s.
1(2) of the Divorce (Insanity and Desertion) Act, 1958) that any break in the
continuity of detention for a period of less than 28 days may be disregarded.
Even before that statutory qualification, continuity of detention was not broken
by a removal of a patient from one mental hospital to another, or to a general
hospital for needed physical treatment where mental care is continued. See
Murrey v Murray, (1941) p. 1, 8; Sevyner v Sevyner, (1955), p. 11.

The court is not concerned with the degree of insanity: the phrase
“incurably of unsound mind” describes a mental state which, despite five years’
treatment, makes it impossible for the spouses to live a normal married life,
with no prospect of improvement which would make it possible in the future.
See Whysall v Whysall, (1960), p. 52; Greer v Greer, (1961) 605 Sol. Jo. 1011.

I thank you for your kind attention, and I apologize for going on for so
long.

Senator CroLL: I have one question to ask. In Nova Scotia, where they have
had a long tradition of divorce on the ground of cruelty, have they no case law
of their own?

Mr. HoprInS: Yes, but it is not very extensive or particularly helpful. There
are a few cases, I think.

Senator CrorLL: Have they followed the British precedent?

Mr. HopkiINns: Of course, they were ahead of the British.

The Co-CHAIRMAN (Senator Roebuck): Their reporting has been poor, has
it not?

Mr. Hopkins: Yes. If the committee would like me to provide it with such
jurisprudence as I can dig up on cruelty as a ground in cases decided by the
courts in Nova Scotia then I would be delighted to do so.

Mr. BREwIN: I was thinking of the fact that cruelty and desertion are both
grounds recognized in other Canadian jurisdictions as a basis for granting
alimony. In a study of divorce I think that those cases might well be looked at
to see what they mean. Therefore, Messrs. Chairmen, it seems to me that it
would be very helpful to have a few of the leading Canadian cases so that we

4
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can see whether they vary in any way from the English jurisprudence. I
suspect that our courts might prefer to look at their own decisions.

Mr. HorPrINS: Yes, it might be.
Senator ASELTINE: During the recess counsel might be able to do that.

Mr. HopkiNS: Yes. I am at the disposal of the committee. If cruelty,
undefined, were enacted by Parliament as a ground then I think it would be
optional to the courts to find their jurisprudence where they can. They might
be guided more by the English precedents, because there it is a ground for
divorce, rather than the Canadian precedents where it is not a ground for
divorce but a ground for something else.

Mr. BREWIN: It is a ground for matrimonial judicial action.
Mr. MacEwAN: I think the ground in Nova Scotia is gross cruelty.

Mr. McCLEAVE: In Nova Scotia they have tended to follow the practice or
principles set out in the House of Lords case that was cited.

Senator CROLL: Mr. Chairman, it seems that we need some further enlight-
enment on the matter of insanity, because it may loom up as one of the things
we should consider. The bones have been laid out for us, but in respect of
divorce on the ground of insanity surely there must be more to it than that. I
think that something should be presented to the committee in detail besides that
which has been presented as to the law.

The Co-CHAIRMAN (Senator Roebuck): I suggest that we hear from Mr.
Hopkins at a later date, after he has examined these several things that have
been suggested. He can give us another brief on a later date.

Mr. HoPKINS: A supplementary brief.

The Co-CHAIRMAN (Senrator Roebuck): Yes, a brief supplementary to this
one.

Mr. McCLEAVE: Mr. Chairman, I will ask the clerk of the Divorce Court in

Nova Scotia to provide some decisions, and I will send them along to Mr.
Hopkins.

The Co-CHAIRMAN (Senator Roebuck): That will be very useful.

Ladies and gentlemen, we have with us today, Mr. Justice Walsh, our own
Commissioner, who was not only a lawyer of high standing before he came, but
has since had wide experience in the handling of a very large number of the
cases which we in the Senate have since made law.

Before Mr. Justice Walsh addresses us, I wish to express my appreciation
for the labour, application and attention that our counsel gave to the address he
presented to us. There is a vast amount of information in his words. I am glad
they were reported, because I for one want to read them when they are in print,
perhaps not just once, but many times. I am sure that the committee universal-
ly expresses this appreciation.

Senator ASELTINE: Hear, hear.

The Co-CHAIRMAN (Senator Roebuck): Ladies and gentlemen, we now have
before us Mr. Justice Walsh. I cannot tell you what he is going to say, except
that he will give us the benefit of his experiences as a distinguished lawyer and

as the Senate Commissioner in the trial of a great series of both contested and
uncontested cases.

The Honourable Mr. Justice Allison A. M. Walsh, Senate Commissioner:
Mr. Chairman, ladies and gentlemen: I have not prepared a written brief for

you today, but I have made a number of notes under certain headings with
which I should like to deal.
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Senator Roebuck mentioned my legal practice. While it was primarily
of a commercial and corporation nature, I did do a certain amount of
domestic work, in the course of which I handled a substantial number of
legal separations in the Quebec courts, and probably four or five divorces
a year through Parliament. Therefore, in some 20 to 25 years I appeared
before the divorce committees 100 or 125 times under the old system. Since
my appointment as Commissioner I have had an opportunity of dealing
with some 2,000 petitions over a period of two and a half years. I am therefore
in the position of looking at it from both sides of the picture, that of the
practicing lawyer and the litigants, and from the point of view of someone
sitting on the bench hearing the evidence.

The situation as to the existing law has been outlined for you by Mr.
Hopkins, and he has dealt with the English law regarding possible enlargement
of the grounds.

I understand that the terms of reference of this committee are quite wide,
so I am going to confine myself to discussing possible new grounds for divorce,
but will deal with the procedure generally and what I believe to be suggestions
as to how it could be improved, and some of the problems that we encounter
and will continue to encounter under whatever system we have. In doing so, I
am going to be quite frank and I hope I shall not hurt anybody’s sensibilities,
because you may not all agree with some of the things I have to say.

In the first place, I believe that if any amendments are to be made so as to
enlarge the grounds for divorce, Parliament by virtue of its jurisdiction over
marriage and divorce should make such changes applicable throughout Canada,
and not to certain provinces only. I think that as long as our Constitution
remains unchanged and that power is vested in Parliament, it should be used
for the whole of Canada and that the provinces of Quebec and Newfoundland
should not be excluded. I think that would be a step backward.

The grounds at present are the same throughout Canada, with the excep-
tion of Nova Scotia which has the additional ground of cruelty. I think it is
desirable that they should stay the same throughout Canada, whether extended
or not, and I think from the practical point of view it is unrealistic to say, “Let
Quebec and Newfoundland ask for the extended grounds if they want them.”

There is a big difference between taking a positive step and merely riding
with the tide. I do not believe any government in Quebec would wish to go on
record passing a resolution asking for extended grounds for divorce. On the
other hand, if Parliament by virtue of its authority did extend them I would be
inclined to the view that there would not be any very serious outery if this was
legislation for all Canada at the same time. But if Parliament legislated for the
other eight provinces and asked Quebec to pass a resolution, or some legislative
body were asked to do so, to include Quebec in those extended grounds, I am
sure that would never take place, at least, in the foreseeable future, and it
would be a step in the wrong direction.

I do think that whatever body hears the cases on behalf of the Canadian
Parliament, it has to, in the present state of our Constitution, confine itself
merely to dissolving or annulling the marriage, as the case may be.

I know there are two schools of thought about whether the question of
alimony and custody of the children is not an ancillary right arising out of the
law of marriage and divorce. However, I myself belong to the school of thought
that holds that it is a matter of property and civil rights, and that to attempt to
give any federal court or federal body itself authority to make rulings dealing
with custody of the children or alimony would be very offensive to Quebec and
to the whole system of Quebec law.

In Quebec you have a system of community of property and alimony
depends in part on the value of the community property and the assets the wife
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is going to receive from it. It is all intertwined. I do not think any court except
a Quebec court can deal with alimony or custody of the children in Quebec, but
should confine itself to the dissolution or annulment of marriage.

Admittedly, that has certain practical difficulties, but they are not as bad as
might be assumed under the present system. The question of custody of the
children and alimony is frequently dealt with in the Superior Court of Quebec
first, but even more frequently the parties simply agree on it. It is not too often,
in an uncontested case, that there is any real dispute as to who is going to have
the children. Normally young children would remain with the mother in any
event, and more often the father does not want to have their custody, so I
would say that in 60 or 70 per cent of the cases the custody of the children is
not really in issue; and in about 20 or 25 per cent more cases it has already
been settled in the courts of the province, and so also has the question of
alimony.

It is unfortunate that under Quebec law a wife herself, following a divorce,
has no right to alimony, but I do not think the Parliament of Canada can change
that; I think that is a matter of provincial law.

The right to alimony in Quebec exists from the relationship between
husband and wife, between parent and child, and when the husband and wife
relationship ceases, the right to alimony ceases. However, that does not mean
the wife cannot continue to receive alimony for the children, if there are
children who are still dependent on her and in her custody. ’

Those are questions that we have now, and I do not think they can be
altered. However, I think in practice the Quebec courts, or agreement between
the parties—and the same would apply to Newfoundland—can still deal with
them, while in Ottawa we should concern ourselves solely with the question of
dissolution or annulment of the marriage, which the Quebec courts do not deal
with—except for certain annulments—and, I would venture to submit, never will
agree to deal with.

I should like to say a word about the present procedure. It is a great
improvement over the old procedure. It does not have to go through both
houses now, and has the advantage that the Commissioner can sit all the year
round, save for holidays. The sittings are not dependent upon Parliament being
in session. However, there are still a great many disadvantages. I am sure the
Chairmen will agree with me. One disadvantage is that although the hearings
can continue, the petitions cannot proceed any further unless the Senate is in
session.

We had a situation last year where petitions heard in, say, the second week
in June could not be dealt with before Parliament adjourned. Because of the
prorogation and because of the election—which admittedly does not happen
every year—it was January before Parliament met again and February before
they could be dealt with by the Senate. Therefore, in some cases we had
petitions which already waited eight months, although they had been heard,
before Parliament could approve them.

That causes great hardship to many people, there may be adulterines or
other children concerned, and there may be remarriages prevented. Although
this long delay does not happen every year, it happens to a lesser extent.

There is not, as a rule, such a long delay between sessions, but this delay is
one of the disadvantages.

The second disadvantage is that there is a great deal of paper work
involved, which would not be necessary under another system.

There is a great loss of time involved. The Senate committee, very
properly, if they are going to have to decide whether to agree with the
commissioner’s recommendation or not, must have a fairly complete summary
of the evidence before then. They cannot be expected to agree with it blindly.
This means that, after the hearing, the commissioner has to dictate a very
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lengthy resumé, summarizing every item of the evidence that is at all relevant,
and that has to be prepared and read and signed by him before it goes to the
committee. So that only about half his time is spent in hearing evidence. If he
were sitting as a court, as any other court he could say ‘“granted” or “rejected”,
as the case may be, without the necessity of writing a lengthy judgment—unless
it were a contested case or some particular point of law were involved. At
present, even in the most simple and clear-cut case, it is necessary to write
these lengthy judgments or reports.

After the committee has approved it, there is a great deal more paper work
involved. There are five different stages it has to pass through before the Senate
completes dealing with it. The report of the committee has to be drawn up and
signed by the chairman. The formal resolution has to be drawn up, it is signed
by the chairman of the committee and by the commissioner who heard the case.

Then the journals of the Senate contain the introduction of the petitions.
Then they contain the reports. On the next day, the reports are approved. Then,
the same day or the day after that, the resolution has to be introduced. Then,
after 48 hours, the resolution has to be approved. That makes five separate
steps, all of which involve a great deal of paper work and are time consuming.

The Co-CHAIRMAN (Senator Roebuck): I can confirm that.

Mr. Justice WALsH: The third problem that arises under the present system
is—as I think the chairman will agree—the appeal provisions, which are really
hopelessly inadequate. Within 30 days after a resolution has been passed, either
party can appeal. Presumably the person who gets the resolution is not going to
wish to have it reopened. To do so, a person has to proceed by introducing an
act of Parliament. Then there is a new hearing which in this case would take
place before the committee itself—and not, I take it, by the commissioner. It is a
very cumbersome thing. Unless there were new and different evidence, you are
really asking the committee to consider reversing itself, because it is the same
committee which has already heard the commissioner’s report and read and
approved that report. Therefore, to a certain extent, unless there are new
factors or evidence, it really is a case of asking the committee to reverse itself.

It provides no appeal whatsoever for the losing party—which is perhaps the
most serious and unavoidable defect in the present system. There is an appeal
within 30 days after the resolution is passed; but if the petition is dismissed
there is never a resolution so in that case there is no appeal because the case
never goes to the Senate in the form of a resolution.

The Co-CHAIRMAN (Senator Roebuck): He could still introduce his bill.
Mr. Justice WALSH: Yes, he could introduce a bill.

The Co-CHAIRMAN (Senator Roebuck): He has the same appeal as the
present respondent has. He has not under the provisions of the new act but he
has the old provisions that have always existed.

Mr. Justice WALsH: I see. Under the old procedure. Another problem is
that there is not adequate provision—again, the chairman and I have dis-
cussed this—for defaulting witnesses. The procedure whereby they could be
brought before the bar of the Senate by the Gentleman Usher of the Black Rod
is simply not practical. It cannot be done out of session; and during sessions we
have not used it because it is cumbersome. So it means that a witness can
ignore a subpoena and there is nothing you can do about it.

Those, I think, are valid reasons why the present system, although it is
working reasonably well, has serious objections.

I feel, though there are many who will not agree with me, that the sooner
these cases are referred to the Exchequer Court as such, the better. You have
there is a federal court which gets its jurisdiction from the federal Parliament.
Parliament can give it the jurisdiction, in the same manner as they can amend
the grounds for divorce. They can amend the Judges Act, to provide additional
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judges, if necessary. They can provide the physical space requirements for the
hearing of cases.

The provinces would not be involved in any way, if these cases were
referred to the Exchequer Court.

Divorce would not be facilitated in any way in the sense that it would not
be any easier to get a divorce.

I like to think that, in my hearings and in those of Mr. Justice Cameron, we
make a very strict inquiry into all the facts put forward and watch for any
attempt at perjury, and we believe that if these cases were transferred to the
Exchequer Court, sitting as such, that court would continue to do the same
under the new system. Therefore, I am not aware that Quebec Province would
have any serious objection to that. The people in Quebec who object to the
present system would still object to the new one, but those who do not object
to the present system would have no reason to object to the cases being heard
by the Exchequer Court sitting in Ottawa.

At present, these hearings are held by Exchequer Court judges sitting
under the divorce rules. The step from there to having the cases heard by an
Exchequer Court judge sitting in that capacity is a very minimal one and I
doubt if it would cause any objection.

That system would have various advantages. One is that there would be a
variety of judges who could hear these cases. It might be necessary to appoint
additional judges but they would rotate on it and one person would not be left
doing nothing but divorce work for his life, as it might be at present. I
personally feel not only that it is not an assignment one would want to con-
tinue for life but that it is not good for any judge to hear just one type of
case. After three, four or five years, inevitably he will become somewhat
stale at it and a fresh approach would be better. I think it is more desirable
that there should be three, four, five or six different judges contributing to the
jurisprudence on the matter and hearing the cases, than that one or two judges
should do nothing else indefinitely.

Secondly, this new proposal would avoid those difficulties that I raised
about the delays when Parliament is not in session. If a court could have three
or four terms a year, for divorce cases, it would mean that, except for the
summer recesses, the judgments could be rendered and the divorce granted or
rejected immediately after it was heard.

Thirdly, there would be a proper appeal, in that appeals from the Ex-
chequer Court go to the Supreme Court. Some people have expressed alarm
that the Supreme Court might be swamped with work as a result of this. My
experience does not indicate that. About 800 cases are heard per year now. Only
about 40 of them are contested, the other 760 are uncontested. Of those 40
contested cases, less than half are seriously contested. In the case of half of
them the contestation is frivolous or to obtain delay and perhaps retain rights to
alimony. In some cases the evidence is so weak that the petitioner’s attorneys
are unwilling to submit it to a hearing.

That means you get about 20 cases a year where there is serious contesta-
tion. Of those 20, 15 or 16 would involve questions of fact only. Only four or five
would involve questions of law, and the higher courts will not interfere with
the discretion of a lower court, properly exercised, on questions of fact alone.
This means you may get down to the point where there might be four or five
appeals a year to the Supreme Court from the Exchequer Court decision in
divorce cases, and that those would all involve serious points of law which
should be decided by higher courts, and then the decisions could be followed by
other courts and a real jurisprudence would develop in Canada for our system.
I think from that point of view alone it is very desirable.
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Now as to the question of flexibility, I venture to suggest—and I know our
Chairman would disagree with this point of view; in fact I think he has already
stated so—but if the grounds are changed and extended, I believe there will be a
substantial increase in the number of petitions presented. I think it is inevitable
that of the people who cannot bring themselves within the existing grounds of
adultery alone but have been waiting for an opportunity to dissolve their
marriages if desertion and insanity are included and perhaps some other
grounds, there will certainly at first be a number who will immediately take
advantage of the extended grounds and instead of having 800 a year we will
find that we will have 1,500. At the present time the Senate can barely cope
with the 800 a year. With Mr. Justice Cameron hearing contested cases one day
a week, and myself hearing the uncontested cases four days a week, we can just
about keep abreast. If the number were doubled, you would need to double the
number of Commissioners, the number of court clerks, the number of verbatim
reporters and the number of staff generally. The paper work would become so
colossal that I am afraid we would reach a bottleneck again. There would be a
danger of that in any event.

There would, moreover, be historical precedent for referring cases to the
Exchequer Court. In Great Britain it is the Exchequer Court which is the Court
of Admiralty, Probate and Divorce. Here probate is a provincial matter, but the
Exchequer Court has jurisdiction in admiralty and it could quite properly have
jurisdiction in divorce. The arguments that Exchequer Court judges should not
sully their hands with divorce are not valid. In England it is the higher courts
which handle divorce. I frequently have cited decisions by Lord Denning who is
Master of the Rolls, and decisions from the House of Lords. If it is not beneath
them to deal with divorce it is not beneath any court to deal with it in a legal
and proper manner.

Now as regards the possibility of extending the grounds for divorce with
which this committee is perhaps primarily concerned, I shall not have too
much to say because you will be hearing much about that from other witnesses.
I want to say that if the objective or one of the objectives is to cut down on the
amount of perjury being committed, I don’t think a change would have that
result. One often hears it said that most of the divorce evidence is fabricated:
It would be adopting an ostrich-like attitude to say that no case ever approved
by the Senate was approved on perjured evidence, but I would venture to
suggest from my own experience that there is a great deal less than many
people think.

I had occasion a few months ago to make a study for Senator Roebuck
of the last 200 cases I happened to hear. In 134 cases there was a common law
relationship and in another 33 the adultery had taken place on several occasions
either in the respondent’s home or in the co-respondent’s home and there was
every indication that it could not have been fabricated. Only 28 of these took
place in hotels or motels with the husband being the respondent and only five
took place in hotels or motels with the wife being the respondent. That
is only 15 per cent which depended on hotel on motel evidence, and of that
number a great many would undoubtedly be genuine. It is certainly not
inconceivable that the man who goes out on the town and picks up a woman
in a night club or some place like that would go to a hotel or a motel. The
mere fact that the adultery took place in a hotel or a motel should not make us
believe that it is not genuine. So we come down to the situation where 5 or
10 per cent of the total could be fabricated. Of course if it is found in a case that
there is fabricated evidence, it is dismissed, and a prosecution taken.

Now I don’t think that by extending the grounds to cruelty and desertion
and so on, the what I might call immoral element will be gone and that nobody
will commit perjury to get a divorce. Frankly I don’t think you will get rid
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of that. It is as easy to lie about cruelty as it is to lie about adultery. A
petitioner can say that her husband has beaten her up four or five times and she
may not be telling the truth. In the case of desertion, a wife may have left her
husband for good and sufficient cause. Would this be a ground then for
proceedings by him for desertion? There will still be some people, no matter
what the law is, who will try to get around it. I don’t think that would be
a main reason for changing it. I think there are many things that can go
wrong with a marriage that are as bad as if not worse than adultery. Constant
physical cruelty can be as damaging to a marriage as adultery. But I am very
much afraid of the undefined ground of cruelty. I do not like the idea of mental
cruelty as a ground. If I were called to interpret cruelty I would interpret it
very strictly. When you admit the ground of mental cruelty, you get into a
situation where a wife sues for divorce because the husband forgot to get her
flowers for her birthday and he did not take her out to dinner. We do not wish to
go as far as the American courts have gone in that direction.

I recognize there can be such a thing as mental cruelty, but it would have
to be extreme to be allowed as a ground for divorce.

The Co-CHAIRMAN (Senator Roebuck): You think it could be excluded
entirely from cruelty?

Mr. JusTIcE WALSH: I think it is something the committee might consider.
The committee might consider whether to define cruelty as something of a
repeated and continuous physical nature.

The Co-CHAIRMAN (Senator Roebuck): That is injurious to health?

Mr. JusTicCE WALSH: Yes.

The Co-CHAIRMAN (Senator Roebuck): Would you exclude injury to men-
tal health? For instance I heard of one case recently where a woman per-
sistently called her husband up on the telephone at two, three or four o’clock in
the morning and worried him to the extent that he became insane. This is the
story as it was told to me, at all events. He was confined to a mental hospital.
Would that be within your idea of cruelty?

Mr. JusTicE WALsH: I would think in a case like that where there is
corroborating evidence from a doctor to say that the cruelty had been injurious
to health it would be acceptable. But you would have to make evidence other
than that of the petitioner himself.

The Co-CHAIRMAN (Senator Roebuck): You would not exclude mental
cruelty?

Mr. JusTicE WALSH: No, I would not exclude it 100 per cent, but how
would you define the nature of mental cruelty? Would you add the words
“which has injured or tended to injure the health”?

The Co-CHAIRMAN (Senator Roebuck): Do you think we could leave a dis-
cretion in these matters to the common sense of Canadian judges?

An Hon. MEMBER: Or to commissioners?

Mr. JusticE WALSH: I would like to hope so, certainly. But it is a difficult
matter to draw a dividing line in what gradually gets eroded away, and when it
comes to a question as to what is mental cruelty I am afraid you reach the stage
where witnesses who are quite prepared to embellish their story with perjury
would get relief while those who are honest would not. Cruelty unless it is
corroborated can very easily be fabricated in an uncontested action.

The Co-CHAIRMAN (Senator Roebuck): But you would leave the question
of corroboration to the judge, would you not?

Mr. JusTicE WALSH: Yes, definitely. One of the other grounds that have
begn spggested is that bona fide desertion would serve as a ground for divorce. I
think it is up to the courts to try and separate out the cases of genuine desertion
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from mere mutual agreement to separate. If two parties agree to live apart and
intend to get a divorce, you are going to have divorce by consent after a
three-year delay. I think it has to be real desertion and not mere separation. In
the case of real desertion, inevitably you have to enter into the question of
fault: who deserted whom?

The insanity ground, I think, is good.

The Co-CHAIRMAN (Senator Roebuck): Commissioner Walsh, if we drew
the bill up saying desertion without due cause—something of that kind—could
we not leave the interpretation of it to the courts?

Senator ASELTINE: I agree, Mr. Chairman.

Mr. JusTicE WALSH: I would think so.

The Co-CHAIRMAN (Senator Roebuck): You would not attempt to define it
in a particular way?
Mr. JusTiCE WALSH: No.

The Co-CHAIRMAN (Senator Roebuck): You would not bind judges in their
decision as to what is desertion?

Mr. Justice WALSH: No, I think we have to develop a Canadian jurispru-
dence on it.

Regarding the other grounds that have been dealt with lightly by Mr.
Hopkins, insanity under the existing English jurisdiction is very restrictive. If a
person has to be continuously in an institution for five years, well, under
modern methods of treatment they normally let a person out for a month or
two on parole, and then he has a relapse and has to go back again, and then is
paroled out to the custody of relatives, and goes backwards and forwards. A
person may be more or less constantly insane, but to require him, without
intermission, to be committed to an institution for five years is perhaps too
strict. A schizophrenic may be in an institution two or three times a year, but in
between times is out. I think perhaps the British jurisprudence is too restrictive
on that.

One of the things you have to watch for, in insanity in Quebec arises from
the fact that the husband is not responsible to his ex-wife for alimony, so you
would have to be careful, if it were the husband bringing divorce proceedings
from Quebec on the basis of insanity of his wife, that he was not merely making
her a charge on the state and doing it solely to avoid his financial obligation to
support her. There might be the necessity to put in a requirement, in the case of
a petition by her husband, that, if he is financially able to do so, he be required
to make provision for his insane spouse.

The Co-CHAIRMAN (Senator Roebuck): That is something we should
remember.

Senator ASELTINE: Mr. Chairman, I have to go, but I would like to make
one suggestion to his lordship that would solve the problem entirely that he
raised a short time ago with regard to the hearing of divorces from Quebec and
Newfoundland, as we are hearing them now. All we have to do is to amend the
Exchequer Court Act and give that court complete jurisdiction with regard to
Quebec and Newfoundland, if they do not want to set up courts themselves.
That would eliminate all this paper work you speak of, and I would be willing
to bring in another bill like the bill I brought in in 1956 to that effect, if the
committee decided that were the appropriate step to take.

Mr. PETERS: The Senate did not support us two years ago when we tried to
do this.

The Co-CHAIRMAN (Senator Roebuck): That is two years ago.

Mr. JusTICE WALSH: The ground of repeated imprisonment of a husband is
another ground where certainly I can see the wife suffers greatly when the
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husband is a repeated offender, but it has to be carefully drawn to make it
apply only to the case of a person who is practically an incurable offender
because certainly one of the factors which the parole board and criminologists
consider important in the rehabilitation of criminals, is that it is important that
they have a home to come back to. If the home is broken up while they are in
prison there is not much chance of rehabilitating them. That has to be weighed
in the balance, the wife who has suffered as a result of her husband’s criminal
career, as against the possibility of redeeming him. I think certainly the grounds
for divorce should be extended. I like the English law. I think it goes far
enough without going too far. I think it covers most of the genuine cases of
marriage discord without falling into the weakness of some American states or
Mexican divorces, or of giving a divorce by consent.

There are two other brief comments I would like to make. It has been
suggested by some people that there be some form of compulsory counselling or
reconciliation procedure effected before the final decree is entered. I hate to say
it, but I think from the practical point of view that would be worthless.
Marriage counselling can do a great deal for people when the marriage is
beginning to break up; it can be very valuable before marriage as a preparation
for marriage; and when the parties are still trying to make a go of it marriage
counselling can help and very often does; but by the time they separate and
they have evidence of adultery for a divorce and they have paid very
substantial fees to attorneys for it, and the delays have gone by and they come
to Ottawa to testify it is too late. We always ask if there is any chance of a
reconciliation, and in 2,000 cases I have heard I have never had one where there
has been a reconciliation at the hearing. I venture to suggest that if the decree
were delayed for two or three months and they were ordered to go to a
marriage counsellor you would still get the same result. Either the petitioner
has become so embittered that he or she would not have the respondent back, or
the respondent has no desire to come back, and, quite often, both.

Senator FERGUSSON: This is just your opinion.
Mr. JusTicE WALSH: Yes, this is just my opinion.

Senator FErcUSsON: I think there are jurisdictions in which it has been
used. I cannot give any particular statistics on it, but I think it has proven to be
successful in some instances.

Mr. JusTicE WALSH: Yes, it might be, but I think it would be minimal—
perhaps one case in 500, or something. Now of course I have not seen the
statistics.

Senator FERGUSSON: No.

Mr. JusticE WALSH: Of course we have a considerable delay still. There is
this 60-day delay after service before the time for hearing so that there is, at
the very least, a delay of three months after the evidence has been obtained. I
think the delay should be retained to give the parties the chance to get together,
but I wonder whether a further delay after the hearing is going to prove
beneficial.

The Co-CHAIRMAN (Senator Roebuck): There are quite a number of
withdrawals.

Mr. JusTicE WaLSH: Yes, before the hearing. We have reconciliations where
the parties get together and withdraw.

Mr. WABN: Many of the specific grounds which have been mentioned by the
witness have been cases of wrong-doing on the part of the defendant or
respondent. In his view, would it be better to generalize and apply for a divorce
where it is clear to the court there has been a complete breakdown of the
marriage without any possibility of reconciliation, rather than to try to list a
large number of specific instances which are merely probably evidence of a
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marriage breakdown? In other words, would it be his view, based on his past
experience, that it would be desirable to base findings for a divorce on the
theory of marriage breakdown rather than list a large number of specific
offences on the part of the defendant which would justify the petitioner in
getting a divorce? For example, insanity is not really a question of fault on the
part of the defendant or respondent, but does involve the breakdown of a
marriage.

Mr. JusTicE WALSH: I think the real problem is—and the committee is far
better qualified to deal with that than I am—that when you eliminate the
concept of fault altogether you reach a stage of divorce by consent after a
period of time. It is true the breakdown has to be scrutinized to see whether
there are grounds for it, but you would get the case where the petitioner says,
“This marriage is hopelessly broken up. I cannot go ahead,” and the respondent
agrees, and the court has to accept that conclusion. I think the danger is that if
you eliminate grounds for a divorce and make it solely a question of the
breakdown of the marriage you get divorce by consent and run into all sorts of
theological and philosophical objections to the breakdown of the marriage.

Mr. AIKEN: Further to Mr. Wahn’s question, do you not now often find the
court on the defensive? In other words, in these uncontested cases they will be
just as much on the defensive against a divorce by consent as they are now
against divorce by default. I am supporting Mr. Wahn’s view, that the court,
even if the action was based on the breakdown of marriage, would still have to
satisfy itself that there was a bona fide breakdown and that it was not just a
matter of convenience. It would be a double protection, and not the single one
that you have now.

Mr. JusTiCE WALSH: In answer to that I will say that I think there is some
merit in the Queen’s Proctor system that they have in England. It would be
helpful to the court if there were some official who could make an independent
investigation in cases where there is doubt. If I feel there has been perjury
committed, or something of that nature, I can refer the matter to the chairman,
and he can refer it to the Minister of Justice, who refers it to the R.C.M.P. who
will investigate it, but that is a cumbersome procedure and we have to be
reasonably certain an offence has been committed before using it. Every day 1
hear cases in which I do not believe that a certain witness lives at a certain
address, or that he signed the register at a certain hotel, and I think it would be
useful if there were someone who could check those things.

If you were going to have a divorce depend upon a hopeless breakdown of
the marriage rather than in a defined fault, then you would almost always have
to have a third party witness, other than the parties themselves, and have an
independent investigation which would involve a large investigative staff,
whether it be done by an officer such as a Queen’s Proctor or someone else.

Mr. McCLEAVE: How many cases from Newfoundland do you hear?

Mr. JusticE WALSH: I would say from 12 to 15 a year. That is out of a
total of 800.

Mr. McCLEAVE: Are some of these cases decided on evidence by affidavit?

Mr. JusTicE WALSH: They can get permission to file affidavits in cases of
financial need, and that very often happens. We will often hear the evidence of
the petitioner by affidavit provided that other witnesses are present to prove the
adultery, or conversely we will accept affidavit evidence as to the adultery if
the petitioner is present. But, we will not decide cases solely upon affidavit
evidence.

Mr. McCLEAVE: You make no recommendation in regard to divorces from
Newfoundland? Newfoundland is a great distance from Ottawa. What do you
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think of the idea of an ad hoc commissioner who could live in Newfoundland
and hear cases in that province, or even of the idea of you going there?

Mr. JusTice WALsH: I did not speak about Newfoundland because I am not
all familiar with the situation there. I would think that Newfoundland has the
remedy in its own hands. It could set up its own divorce court quite readily. So
far as having an ad hoc commisisoner going there is concerned, I am inclined to
believe that as long as we have the present procedure under the Senate then the
commissioner has to sit in Ottawa. I do not think he could sit elsewhere than in
Ottawa. I think we had an opinion on that at the start.

The Co-CHAIRMAN (Senator Roebuck): Aside from the opinion—by the way,
I do not agree with it—and from a practical standpoint, what do you say?

Mr. JusTicE WALSH: I think it is desirable to go a step further, to my
recommendation that it be referred to the Exchequer Court, although there I
think you might run into serious objections from Quebec unless there were a
proviso to the effect that it be the Exchequer Court sitting in Ottawa. Of course,
the Exchequer Court can sit anywhere, but the moment you have it sitting in
Quebec on divorce you will then be accused of setting up a federal divorce court
in that province. As long as it sits in Ottawa I do not think there will be any
great objection from Quebec. If you put in the proviso that the court has to sit
in Ottawa on divorce then you eliminate the possibility of a judge going to
Newfoundland, but there might be some way around that. Newfoundland mjght
request that the hearings be held in that province. Perhaps it could be provided
that the court would have to sit with respect to divorce in Ottawa unless a
request were received from the Attorney General of the province, or some other
official, that it sit in the province.

The Co-CHAIRMAN (Senator Roebuck): I think we have reached the end of
our allotted time, but before we adjourn there is one matter that we must
attend to. There were four appendices which Mr. Hopkins asked to be printed in
the record of today’s proceedings. Is it the wish of the committee that they be
printed?

Senator BURCHILL: I so move.

Mr. McCLEAVE: I second the motion.

The Co-CHAIRMAN (Senator Roebuck): Then that is carried. I ask the
members of the Steering Committee to stay for a few minutes.

The committee adjourned.
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APPENDIX No. 1

ACTS OF THE PARLIAMENT OF CANADA RELATING TO DIVORCE
(1) Acts oF GENERAL APPLICATION

MARRIAGE AND DIVORCE ACT
(R.S.C. 1952, c. 176)
1. This Act may be cited as the Marriage and Divorce Act.

MARRIAGE

2. A marriage is not invalid merely because the woman is a sister of a
deceased wife of the man, or a daughter of a sister or brother of a deceased wife
of the man.

3. A marriage is not invalid merely because the man is a brother of a
deceased husband of the woman or a son of a brother or sister of a deceased
husband of the woman.

Di1voRrcE

4. In any court having jurisdiction to grant divorce a vinculo matrimonii
any wife may commence an action praying that her marriage may be dissolved
on the ground that her husband has since the celebration thereof been guilty of
adultery.

5. If the court is satisfied by the evidence that the case of the wife has been
proved, and does not find that the wife has been in any manner accessory to or
has connived at the adultery of her husband, or that she had condoned the
adultery complained of, or that the action was commenced and is prosecuted in
collusion with the husband or the woman with whom he is alleged to have
committed adultery, then the court shall pronounce a decree declaring such
marriage to be dissolved; but the court is not bound to pronounce such decree if
it finds that the wife during the marriage has been guilty of adultery, or if the
wife in the opinion of the court has been guilty of unreasonable delay in
presenting or prosecuting such action or of cruelty towards the husband, or of
having deserted or wilfully separated herself from the husband before the
adultery complained of, and without reasonable excuse, or of such wilful
neglect or misconduct as has conduced to the adultery.

6. Nothing in sections 4 and 5 affects, restricts, or takes away any right of
any wife existing before the 27th day of June, 1925.

DIVORCE JURISDICTION ACT
(R.S.C. 1952 c. 84)

1. This Act may be cited as the Divorce Jurisdiction Act.

2. A married woman who either before or after the passing of this Act has
been deserted by and has been living separate and apart from her husband for a
period of two years and upwards and is still living separate and apart from her
husband may, in any one of those provinces of Canada in which there is a court
having jurisdiction to grant a divorce a vinculo matrimonii, commence in the
court of such province having such jursidiction proceedings for divorce a
vinculo matrimonii praying that her marriage may be dissolved on any grounds
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that may entitle her to such divorce according to the law of such province, and
such court has jurisdiction to grant such divorce if immediately prior to such
desertion the husband of such married woman was domiciled in the province in
which such proceedings are commenced.

(2) AcTs FROM WHICH JURISDICTION IS DERIVED

NORTH-WEST TERRITORIES AMENDMENT ACT, 1886
(49 Vict. c. 25)
[Note: Section 3 is the only section applicable.]

3. Subject to the provisions of the next preceding section the laws of
England relating to civil and criminal matters, as the same existed on the
fifteenth day of July, in the year of our Lord one thousand eight hundred and
seventy, shall be in force in the Territories, in so far as the same are applicable
to the Territories, and in so far as the same have not been, or may not hereafter
be, repealed, altered, varied, modified or affected by any Act of the Parliament
of the United Kingdom applicable to the Territories, or of the Parliament of
Canada, or by any ordinance of the Lieutenant-Governor in Council.

AN ACT RESPECTING THE APPLICATION OF CERTAIN
LAWS THEREIN MENTIONED TO THE PROVINCE OF
MANITOBA, 1888

(51 Vict. c. 33)

1. Subject to the provisions of the next following section the laws of
England relating to matters within the jurisdiction of the Parliament of
Canada, as the same existed on the fifteenth day of July, one thousand eight
hundred and seventy, were from the said day and are in force in the Province
of Manitoba, in so far as the same are applicable to the said Province and in so
far as the same have not been or are not hereafter repealed, altered, varied,
modified or affected by any Act of the Parliament of the United Kingdom
applicable to the said Province, or of the Parliament of Canada.

2. [Not applicable.]

3. [Saving of existing rights.]

DIVORCE ACT (ONTARIO)
(R.S.C. 1952, c. 85)

1. This Act may be cited as the Divorce Act (Ontario).

2. The law of England as to the dissolution of marriage and as to the
annulment of marriage, as the law existed on the 15th day of July, 1870, in so
far as it can be made to apply in the Province of Ontario, and in so far as it has
not been repealed, as to the Province, by any Act of the Parliament of the
United Kingdom or by any Act of Parliament of Canada or by this Act, and as
altered, varied, modified or affected, as to the Province by any such Act, is in
force in the Province of Ontario.
= 3. The Supreme Court of Ontario has jurisdiction for all purposes of this

ct.

BRITISH COLUMBIA DIVORCE APPEALS ACT
(R.S.C. 1952, c. 21)

1. This Act may be cited as the British Columbia Divorce Appeals Act.
g .2.‘ T.he Court of Appeal of the Province of British Columbia shall have
jurisdiction to hear and determine appeals from an order, judgment or decree

of a court of the Province or a Judge thereof having Jurlsdlctlon in divorce and
matrimonial causes.
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12 ELIZABETH II

CHAP. 10

An Act authorizing the Senate of Canada to
Dissolve or Annul Marriages.

[Assented to 2nd August, 1963.]

Her Majesty, by and with the advice and consent of the Senate and House
of Commons of Canada, enacts as follows:

Short title.

1. This Act may be cited as the Dissolution and Annulment of Marriages
Act.

Marriage dissolved or annulled.

2. (1) The Senate of Canada may, on the petition of either party to a
marriage, by resolution declare that the marriage is dissolved or annulled, as
the case may be, and, subject to the provisions of subsections (2) and (3),
immediately on the expiration of thirty days from the date of the adoption of
the resolution the marriage is dissolved or annulled, as the case may be, and
shall be null and void, and thereafter either party thereto may marry any
person whom he or she might lawfully marry if the said marriage had not been
solemnized.

Operation of resolution suspended.

(2) If, before the expiration of the thirty days referred to in
subsection (1), a petition to the Parliament of Canada by either party to a
marriage in respect of which a resolution for its dissolution or annulment has
been adopted by the Senate, together with a draft bill based thereon and the
required fee, is filed with the Clerk of the Parliaments praying for the passage
of an Act annulling of modifying such resolution, the operation of the resolution
shall be suspended until an Act based upon the petition has received Royal
Assent, whereupon the resolution shall have no force or effect or shall have
such other force and effect as may be prescribed in that Act.

Resolution to have full force and effect.

(3) If the bill referred to in subsection (2) is disposed of otherwise than
by becoming law or by reason of prorogation or dissolution of Parliament, the
resolution dissolving or annulling the marriage shall have full force and effect
on the date on which the bill has been so disposed of.

In case of prorogation or dissolution.

(4) Where a petition or a bill seeking the annulment or modification of a
resolution of the Senate dissolving or annulling a marriage has been disposed of
by reason of prorogation or dissolution of Parliament, and a new petition and a
draft bill to the same effect are not filed with the Clerk of the Parliaments
within thirty days of the commencement of the next ensuing session of
Parliament, such resolution shall come into force on the expiration of such
thirty days. If such petition and draft bill are so filed within such thirty days,
the operation of such resolution shall be suspended in accordance with the
provisions of subsection(2).

Officer’s recommendation.

3. The Senate shall adopt a resolution for the dissolution or annulment of a
marriage only upon referring the petition therefor to an officer of the Senate,
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designated by the Speaker of the Senate, who shall hear evidence, and report
thereon, but such officer shall not recommend that a marriage be dissolved or
annulled except on a ground on which a marriage could be dissolved or
annulled, as the case may be, under the laws of England as they existed on the
15th day of July, 1870, or under the Marriage and Divorce Act, Chapter 176 of
the Revised Statutes of Canada, 1952.

Rules and orders.

4. The Senate may make such rules and orders respecting petitions for
dissolution or annulment of marriages, the procedure at hearings theron and all
other matters as it considers necessary or desirable for the carrying out of the
provisions of this Act.

Evidence of dissolution or annulment.

5. Evidence of a resolutiion of the Senate declaring that a marriage is
dissolved or annulled may be given by the production of a copy of the
resolution purporting to be under the seal of the Clerk of the Parliaments and
signed by him or on his behalf.

Application of Act.

6. This Act shall apply in respect of any petition for the dissolution or
annulment of marriage presented to the Senate of Canada, and not reported
upon by the Senate Standing Committee on Divorce before the coming into
force of this Act.
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APPENDIX No. 2

THE NEW SYSTEM OF PARLIAMENTARY DIVORCE
E. Russell Hopkins

What follows is a general account, in historical context, of the system of
parliamentary divorce inaugurated during the session of Parliament which
concluded in December, 1963. The new system, both novel and experimental,
has been in operation only since January, 1964. While it is difficult, as yet, to
appreciate all its implications, the importance of the subject provides a
plausible warrant for the present attempt. As will be seen, the new system
makes a significant contribution to the conservation of the time and effort of the
House of Commons, and thus to the streamlining of the procedures of Parlia-
ment as a whole.

In eight of the 10 provinces of Canada, and in the Territories, there exist
courts having jurisdiction to dissolve marriages on the ground of adultery.
(Cruelty constitutes, for historical reasons, an additional ground in Nova
Scotia.) In the remaining two provinces, Quebec and Newfoundland, the courts
have no jurisdiction to grant divorces, although they are empowered to afford
certain other forms of matrimonial relief, such as judicial separation and
nullity. These two provinces adhere, on religious grounds, to the principle of
English canon law applied by the ecclesiastical courts before the establishment
of divorce courts in England in 1857. This principle is that a marriage, once
properly made and consummated, is indissoluble on any ground. There has been
no attempt by the Parliament of Canada to confer an unwanted divorce
jurisdiction on the courts of Quebec or Newfoundland, although by the British
North America Act of 1867 it has sovereign and exclusive legislative power to
make laws with reference to marriage and divorce.

However, it was not contemplated by the authors of Confederation that the
people in those two provinces, who do not share the moral and religious
objections to divorce entertained by the majority, should be denied that form
of matrimonial relief. The legislative power of the Parliament of Canada
includes power not only to pass general legislation relating to divorce but also
to pass acts dissolving particular marriages. Ever since Confederation, Parlia-
ment has been prepared, in an appropriate case, to pass a private act dissolving
a marriage, on the ground of adultery, on the petition of a person domiciled in
Quebec or Newfoundland.

At present the grounds on which Parliament will grant a divorce are the
same as those applied by the divorce courts in England in 1870. The one
exception is that in England in that year, while a husband could obtain a
divorce on the ground of his wife’s adultery, a wife could obtain a divorce only
on the ground of her husband’s adultery if it was coupled with incest, bigamy,
cruelty or desertion (she was also entitled to a divorce on the grounds of rape,
sodomy or bestiality on the part of her husband). The Parliament of Canada, on
the other hand, has always been prepared to grant a divorce to a wife on the
ground of her husband’s adultery alone.

Similarly, Parliament has always been empowered to grant a divorce at the
instance of a petitioner domiciled anywhere in Canada. However, on the general
theory that Parliament will not interfere when an alternative remedy is
available, petitions for divorce have been heard only when the petitioner was
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domiciled in Quebec or Newfoundland, or where there was at least a genuine
doubt about his domicile.

The preamble to the British North America Act of 1867 declared that it was
the desire of the federating provinces to have a constitution “similar in
principle to that of the United Kingdom.” The British Parliament, by virtue of
its sovereign legislative power, had always possessed the authority to pass acts
dissolving or annulling marriages, even before the establishment of divorce
courts in 1857. It was not unnatural, therefore, that the Canadian Parliament
should exercise the same jurisdiction following Confederation.

The enactment of bills of divorce by the Parliament of Canada was quite
rare until about 1900. However, from that year onward these bills have been
presented in increasing numbers; recently 400 or 500 have been passed in each
session. Even this progressive increase did not cause undue concern among
parliamentarians until 15 years ago. The system had operated tolerably well,
without any noticeable public clamour for its reform or vocal objection from
the two provinces concerned. Senators and members of Parliament from Quebec
did not serve on the divorce committees of either House and regularly regis-
tered their opposition to divorce in principle by calling out “on division”
whenever divorce bills were called for their readings. This did not prevent the
bills from passing, but simply indicated, for the record, that they were not being
passed unanimously. The principal work, including the hearing of actual
evidence, was done by the Staning Committee of the Senate on Divorce, and
large numbers of bills, on the recommendation of that Committee, went through
their several readings in both Houses and were passed en masse. By this
method, the minority in Quebec and Newfoundland was not denied the remedy
of divorce, and the consciences of Quebec’s parliamentarians were apparently
sufficiently salved. There seemed to be a consensus among those primarily
concerned that this system of divorce was perhaps the least offensive way of
dealing with a knotty and distastful legislative problem.

This acquiescent attitude began to wane noticeably about 15 years ago. By
then, it was beginning to be felt that the time of parliamentarians was being
increasingly and unnecessarily taken up with the consideration of individual
petitions of divorce, whereas parliamentarians were sent or summoned to
Ottawa primarily for the consideration of national policies and general legisla-
tion. There was also an increasing body of opinion that divorce was a matter for
the courts, and that if the courts of Quebec and Newfoundland were not given
jurisdiction in divorce, it should be given to a federal court. It was argued that
this would relieve Parliament of an unwelcome chore for which is was neither
specially designed nor particularly suited.

This feeling manifested itself in the introduction of private members’ bills,
both in the House of Commons and the Senate, providing for the delegation of
the traditional divorce jurisdiction of Parliament to the Exchequer Court of
Canada. Ever since 1949, when Stanley Knowles first introduced such a bill,
there has been at least one on the order paper of the House of Commons. All,
until 1962, were “talked out” and not allowed to come to a vote. Under the
Standing Orders of the House, only a limited number of hours is allotted for the
consideration of private members’ business. Once the time is used up the bill
under consideration drops to the bottom of the list of private bills and is
unlikely to be reached again at the same session. Moreover, all bills not passed
at one session die at prorogation or dissolution, and must be re-introduced and
dealt with de nowvo at the next session.

By 1962, some members were getting so impatient with this situation that,
in order to focus public attention on the problem, they undertook a blockade of
individual divorce bills. A few members of the New Democratic Party, notably
Frank Howard (Skeena) and Arnold Peters (Timiskaming), prevented the
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passage of the bills by talking them out in the same way that private bills to
reform divorce procedure had hitherto been talked out. That year 327 divorce
bills passed the Senate but not the House of Commons.

In 1962, presumably by tacit all-party agreement and certainly with the
consent of those who had been conducting the blockade, a general bill passed
the House of Commons which provided that divorce bills could be passed by the
Senate and receive royal assent without having to pass the House of Commons.
The idea of making one House of Parliament solely responsible for a certain
type of bill was probably suggested by the British system for passing money
bills which become law without going to the House of Lords. Although the strict
constitutionality of the bill was not questioned, no Senator could be found who
was prepared to sponsor it and it died on the Senate order paper. The Senators
seemed to regard it as a kind of constitutional monstrosity. The feeling was that
the same result could be obtained by the simpler expedient of authorizing the
Senate to grant divorces by resolution rather than by a truncated Act of
Parliament.

In consequence, the blockade was continued in the session of 1962-63 at
which no fewer than 494 additional divorce bills passed the Senate but not the
House of Commons. At this session, Nicholas Mandziuk (PC—Marquette) intro-
duced into the House another bill which delegated to the Senate the power to
grant divorces by simple resolution, subject to an appeal to Parliament as a
whole. Evidence in respect of divorce petitions would continue to be heard by
the Standing Committee of the Senate on Divorce; the Committee would
recommend to the Senate whether or not to pass a resolution of divorce. In
introducing the bill, Mr. Mandziuk was careful to disclaim its authorship,
pointing out that it had been conceived, by Robert McCleave (PC—Halifax) and
Senator Arthur Roebuck, in conjunction with the Praliamentary Counsel of the
House of Commons and the Senate. Although it seemed for a time that the bill
was likely to pass both Houses, it did not even receive second reading in the
Commons, presumably because it proved impossible to procure all-party agree-
ment or the acquiescence of those who had been conducting the blockade.

The situation had become intolerable. There existed at this juncture 821
divorce applications which had been passed by the Senate, but which were
being held up in the House of Commons. Several hundred more petitions had
been received, but the Senate was reluctant to deal with them until the backlog
had been cleared up and there was some assurance that the new bills stood a
chance of passing both Houses. Almost a thousand people were being denied
divorces, and thousands more—the families and relatives concerned—were being
affected. Moreover, the absurdity of the situation was reflecting on Parliament,
which had proved to be inadequate in the discharge of certain of its functions.
The impasse could not continue much longer. Accordingly, a great deal of
all-party negotiation took place behing the scenes. The result was that a second
bill was introduced by Mr. Mandziuk. From all appearances this second bill,
which passed both Houses without a dissenting voice, was based upon all-party
agreement, including the acquiescence of Quebec parliamentarians and those
who had been conducting the blockade. This is evidenced by the fact that all
divorce bills previously held up rapidly passed both Houses. It is perhaps
worthy of note that the sponsor of the second Mandziuk bill in the Senate was
S_elllnator Roebuck who had been one of the joint authors of the first Mandziuk

ill.

The second Mandziuk bill—which is now law—was much like the first.
Authority to adopt resolutions of divorce (as distinguished from bills) was
conferred on the Senate. An appeal to Parliament against the resolution can be
made within 30 days of its adoption by an aggrieved party petitioning Parlia-
ment for a bill annulling the resolution. In this event, the resolution will remain
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in abeyance pending the enactment or rejection of the bill attacking the
resolution. In the absence of such a petition, the divorce will take effect 30 days
after the adoption by the Senate of the resolution.

No limitation was imposed on the Senate by the legislation either as to the
grounds on which a divorce might be granted or as to the domicile of the
petitioner. It was to have a jurisdiction in respect of individual divorces as
ample as that of Parliament itself—except for one stipulation. Under the new
Act, each petition is required to be referred to an officer of the Senate,
designated by the Speaker, who is to hear evidence in each case and to report
thereon to the Senate. However, this officer is not allowed to recommend that a
marriage be dissolved or annulled except (in the words of the Act) ‘“on a
ground on which a marriage could be dissolved or annulled, as the case may be,
under the laws of England as they existed on the 15th day of July, 1870, or
under the Marriage and Divorce Act, Chapter 176 of the Revised Statutes of
Canada, 1952.” The appointment of this officer and the restriction on his conduct
is the only difference between the second Mandziuk bill which became law and
the first which did not.

However, once there has been the required reference to this officer, and he
has heard evidence and submitted his report, there remains a discretion on the
part of the Senate to grant or refuse a resolution of divorce on any ground
(subject as noted to an appeal to Parliament as a whole). Furthermore, the new
Act does not derogate from the right of Parliament to pass divorce bills exactly
as in the past. What has been given to the Senate is an extraordinary and
additional jurisdiction in respect of divorce, but nothing either is or could be
subtracted from the sovereign power of Parliament in matters relating to
marriage and divorce.

Some Senators, in particular Hon. C. G. Power, were insistent that the
Senate should not be subservient to the Commissioner, as the new officer was to
be called, and that it should not be bound to rubber-stamp his recommenda-
tions. This was fully assured before the Senate finally approved the legislation,
five amendments to the original draft having been made in the Senate prior to
its passage.

A wide discretion as to the formulation of the new rules was given to the
Senate by the Act, section 4 of which reads:

The Senate may make such rules and orders respecting petitions for
dissolution or annulment of marriages, the procedure at hearings thereon
and all other matters as it considers necessary or desirable for the
carrying out of the provisions of this Act.

The Senators lost no time in getting the system in operation. On November 19,
1963, it was announced in the Senate by Hon. W. Ross Macdonald, then
Government Leader, that Allison Arthur Mariotti Walsh had been appointed an
officer of the Senate. Later the same day, the Speaker, Hon. Maurice Bourget,
designated Mr. Walsh as the officer authorized to hear evidence on divorce and
to report under the new Act.

On December 10, Senator Macdonald moved that the matter of formulating
the new divorce rules be referred to the Standing Committee on Divorce. That
Committee promptly recommended the adoption of an addition to Part IV to the
Standing Rules and Orders of the Senate relating to Resolutions for the
Dissolution or Annulment of Marriages. The new rules were adopted without
debate on December 15. They were patterned on the existing Senate rules
governing bills of divorce and, since the new procedure is an alternative to, not
a substitute for, the older procedure, the rules for the latter were retained
intact. The differences between the two sets of rules mainly concern the
Commissioner. The new - rules allow the Commissioner to sit continuously
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(instead of only when the Senate is sitting—Ilike the Divorce Committee which
had hitherto performed his functions). They also define the relationships to
exist among the Commissioner, the Divorce Committee and the Senate itself.

With regard to these relationships, it is now the responsibility of the
Commissioner to hear the evidence and recommend to the Senate either for or
against the adoption of a resolution of divorce. Responsibility for actually
adopting the resolutions is vested in the Senate itself. In order that it might be
in a position to discharge this responsibility effectively, it was provided in the
new rules that the Divorce Committee would act as a buffer between the
Commissioner and the Senate. The Commissioner’s report on each case goes in
the first instance to the Divorce Committee, which examines it and associated
documents together with a transcript of the evidence it required, and recom-
mends a course of action to the Senate. In conducting this examination the
Committee may call upon the Commissicner to explain his report, to hear
further witnesses or otherwise re-examine the situation.

Following receipt of the Commissioner’s report with the Committee’s
recommendation, it becomes the duty of the Senate to decide whether or not to
adopt a resolution dissolving or annulling the marriage. As we have seen, the
resolutions become effective 30 days after their adoption by the Senate, unless,
meanwhile, a bill is filed appealing the resolution. In that case the effect of the
resolution is suspended pending the disposition of the bill.

It is too early to say how well the new system will work in practice:
difficulties will certainly have to be resolved from time to time as they arise. At
the same time, there will be some immediate advantage to petitioners for
parliamentary divorce. Their petitions will be no longer subject to any blockade
in the House of Commons and the sordid details of individual divorce applica-
tions will no longer be aired on the floor of that House. Moreover, the
Commissioner will sit all year round, so that petitions may be heard whether or
not Parliament is sitting, although the consequent resolutions obviously cannot
be adopted by the Senate unless it is sitting.

Finally, there will be much less unpleasant publicity attaching both to
applications for divorce and to their hearings. Formerly applications had to be
published in local newspapers and in four successive issues of the Canada
Gazette; the only public notice now required is publication in a single issue of
the Canada Gazette at least one month before the hearing. Needless to say,
there are elaborate precautions taken to ensure that all persons who might
possibly be affected by a resolution of divorce, including any identified co-
respondents, are given adequate notice of the application and the hearing.

There are also manifest advantages to be gained by each House of
Parliament. First, the time of the House of Commons will not, henceforth, be
consumed by the consideration of evidence, occasionally in quite sordid detail,
in respect of individual divorce applications. Second, the members of the
Divorce Committee of the Senate, while they will serve henceforward as a
reviewing and checking authority, will no longer be required to spend long hours
hearing evidence—a task now performed by the Commissioner. On the final day
of the last session, a bill to confer on the Commissioner the status of a judge of
the Exchequer Court passed the Commons, but not the Senate, because insuffi-
cient notice had been given to enable the Senators to reach a mature judgment in
the matter. A similar bill was introduced in the House at the beginning of the
present session, but had not been disposed of at the time of writing.

T1.1e new machinery is both novel and experimental. It is constitutionally
novel in that it represents the first occasion on which the Parliament of Canada
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as a whole—a trinity made up of the Queen, the Senate and the House of
Commons—has delegated specific legislative powers to one of its constituent
elements, the Senate. It is experimental in that it remains to be seen whether
the new system will in fact perpetuate itself, or whether it will prove to be
merely a way-station leading to the final delegation of Parliament’s jurisdiction
in divorce to a federal court, whether it be the Exchequer Court or another.
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APPENDIX No. 3

ACTS OF THE PARLIAMENT OF THE UNITED KINGDOM RELATING TO
DIVORCE AS OF JULY 15th, 1870.

MATRIMONIAL CAUSES ACT, 1857
(20 and 21 Vict. c. 85)

1 - 5. [Transitional provisions.]

6. As soon as this Act shall come into operation, all jurisdiction now vested
in or exercisable by any Ecclesiastical Court or person in England in respect of
divorces a mensa et thoro, suits of nullity of marriage, suits for restitution of
conjugal rights, or jacitation of marriage, and in all causes, suits, and matters
matrimonial, except in respect of marriage licences, shall belong to and be
vested in Her Majesty, and such jurisdiction, together with the jurisdiction
conferred by this Act, shall be exercised in the name of Her Majesty in a court
of record to be called “The Court for Divorce and Matrimonial Causes”.

7. No decree shall hereafter be made for a divorce a mensa et thoro, but in
all cases in which a decree for divorce a mensa et thoro might now be
pronounced the court may pronounce a decree for a judicial separation, which
shall have the same force and the same consequence as a divorce a mensa et
thoro now has.

8 - 15. [Practice and procedure.]

16. A sentence of judicial separation (which shall have the effect of a
divorce a mensa et thoro under the existing law, and such other legal effect as
herein mentioned), may be obtained, either by the husband or the wife, on the
ground of adultery, or cruelty, or desertion without cause for two years and
upwards. '

17. Application for restitution of conjugal rights or for judicial separation
on any one of the grounds aforesaid may be made by either husband or wife, by
petition to the court, or to any judge of assize at the assizes held for the county
in which the husband and wife reside or last resided together, and which judge
of assize is hereby authorized and required to hear and determine such petition,
according to the rules and regulations which shall be made under the authority
of this Act; and the court or judge to which such petition is addressed, on being
satisfied of the truth of the allegations therein contained, and that there is no
legal ground why the same should not be granted, may decree such restitution
of conjugal rights or judicial separation accordingly, and where the application
is by the wife may make any order for alimony which shall be deemed just:
[remainder of section purely procedural].

18 - 20. [Practice and procedure.]

21. [Protection of property of deserted wife.]

22. In all suits and proceedings, other than proceedings to dissolve any
marriage, the said court shall proceed and act and give relief on principles and
rules which in the opinion of the said court shall be as nearly as may be
conformable to the principles and rules on which the Ecclesiastical Courts have
heretofore acted and given relief, but subject to the provisions herein contained
and to the rules and orders under this Act.

23. Any husband or wife, upon application of whose wife or husband, as
the case may be, a decree of judicial separation has been pronounced, may, at

¢
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any time thereafter, present a petition to the court praying for a reversal of
such decree on the ground that it was obtained in his or her absence, and that
there was reasonable ground for the alleged desertion, where desertion was the
ground of such decree; and the court may, on being satisfied of the truth of the
allegations of such petition, reverse the decree accordingly, but the reversal
thereof shall not prejudice or affect the rights or remedies which any other
person would have had in case such reversal had not been decreed in respect of
any debts, contracts or acts of the wife incurred, entered into, or done between
the times of the sentence of separation and of the reversal thereof.

94. In all cases in which the court shall make any decree or order for
alimony, it may direct the same to be paid either to the wife herself or to any
trustee on her behalf, to be approved by the court, and may impose any terms
or restrictions which to the court may seem expedient, and may from time to
time appoint a new trustee, if for any reason it shall appear to the court
expedient so to do.

25. In every case of judicial separation the wife shall, from the date of the
sentence and whilst the separation shall continue, be considered as a feme sole
with respect to property of every description which she may acquire or which
may come to or devolve upon her; and such property may be disposed of by her
in all respects as a feme sole, and on her decease the same shall, in case she
shall die intestate, go as the same would have gone if her husband had been
then dead; provided, that if any such wife should again cohabit with her
husband, all such property as she may be entitled to when such cohabitation
shall take place shall be held to her separate use, subject, however, to any
agreement in writing made between herself and her husband whilst separate.

26. In every case of a judicial separation the wife shall, whilst so separat-
ed, be considered as a feme sole for the purposes of contract, and wrongs and
injuries, and suing and being sued in any civil proceeding; and her husband
shall not be liable in respect of any engagement or contract she may have
entered into, or for any wrongful act or omission by her, or for any costs she
may incur as plaintiff or defendant; provided, that whereupon any such judicial
separation alimony has been decreed or ordered to be paid to the wife, and the
same shall not be duly paid by the husband he shall be liable for necessaries
supplied for her use; provided also, that nothing shall prevent the wife from
joining, at any time during such separation, in the exercise at any joint power
given to herself and her husband.

27. It shall be lawful for any husband to present a petition to the said court,
praying that his marriage may be dissolved, on the ground that his wife has
since the celebration thereof been guilty of adultery; and it shall be lawful for
any wife to present a petition to the said court, praying that her marriage may
be dissolved, on the ground that since the celebration thereof her husband has
been guilty of incestuous adultery, or of bigamy with adultery, or of rape, or of
sodomy or bestiality, or of adultery coupled with such cruelty as without
adultery would have entitled her to a divorce a mensa et thoro, or of adultery
coupled with desertion, without any reasonable excuse, for two years or
upwards; and every such petition shall state as distinctly as the nature of the
case permits the facts on which the claim to have such marriage dissolved is
founded: provided that for the purposes of this Act incestuous adultery shall be
taken to mean adultery committed by a husband with a woman with whom if
his wife were dead he could not lawfully contract marriage by reason of her
being within the prohibited degrees of consanguinity or affinity; and bigamy
shall be taken to mean marriage of any person, being married, to any other
person during the life of the former husband or wife, whether the second

marriage shall have taken place within the dominions of Her Majesty or
elsewhere.
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28. Upon any such petition presented by a husband the petitioner shall make
the alleged adulterer a co-respondent to the said petition, unless on special
grounds, to be allowed by the court, he shall be excused from so doing; and on
every petition presented by a wife for dissolution of marriage the court, if it see
fit, may direct that the person with whom the husband is alleged to have
committed adultery be made a respondent; and the parties or either of them
may insist on having the contested matters of fact tried by a jury as hereinafter
mentioned.

29. Upon any such petition for the dissolution of a marriage, it shall be the
duty of the court to satisfy itself, so far as it reasonably can, not only as to the
facts alleged, but also whether or no the petitioner has been in any manner
accessory to or conniving at the adultery, or has condoned the same, and shall
also inquire into any countercharge which may be made against the petitioner.

30. In case the court, on the evidence in relation to any such petition, shall
not be satisfied that the alleged adultery has been committed, or shall find that
the petitioner has during the marriage been accessory to or conniving at the
adultery of the other party to the marriage, or has condoned the adultery
complained of, or that the petition is presented or prosecuted in collusion with
either of the respondents, then and in any of the said cases the court shall
dismiss the said petition.

31. In case the court shall be satisfied on the evidence that the case of the
petitioner has been proved, and shall not find that the petitioner has been in
any manner accessory to or conniving at the adultery of the other party to the
marriage, or has condoned the adultery complained of, or that the petition is
presented or prosecuted in collusion with either of the respondents, then the
court shall pronounce a decree declaring such marriage to be dissolved:
provided always, that the court shall not be bound to pronounce such decree if
it shall find that the petitioner has during the marriage been guilty of adultery,
or if the petitioner shall, in the opinion of the court, have been guilty of
unreasonable delay in presenting or prosecuting such petition, or of cruelty
towards the other party to the marriage, or of having deserted or wilfully
separated himself or herself from the other party before the adultery com-
plained of, and without reasonable excuse, or of such wilful neglect or miscon-
duct as has conduced to the adultery.

32. The court may, if it shall think fit, on any such decree, order that
the husband shall to the satisfaction of the court secure to the wife such gross
sum of money, or such annual sum of money for any term not exceeding her
own life, as having regard to her fortune (if any), to the ability of the
husband, and to the conduct of the parties, it shall deem reasonable, and for
that purpose may refer it to any one of the conveyancing counsel of the Court
of Chancery to settle and approve of a proper deed or instrument to be
executed by all necessary parties; and the said court may in such case, if it
shall see fit, suspend the pronouncing of its decree until such deed shall have
been duly executed; and upon any petition for dissolution of marriage the
court shall have the same power to make interim orders for payment of
money, by way of alimony or otherwise, to the wife, as it would have in a
suit instituted for judicial separation.

33. Any husband may, either in a petition for dissolution of marriage or for
judicial separation, or in a petition limited to such object only, claim damages
from any person on the ground of his having committed adultery with the wife
of such petitioner . .. (balance of section procedural only).

34. Whenever in any petition presented by a husband the alleged adulterer
shall have been made a co-respondent, and the adultery shall have been
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established, it shall be lawful for the court to order the adulterer to pay the
whole or any part of the costs of the proceedings.

35. In any suit or other proceeding for obtaining a judicial separation or a
decree of nullity of marriage, and on any petition for dissolving a marriage, the
court may from time to time, before making its final decree, make such inte-
rim orders, and may make such provision in the final decree, as it may deem
just and proper with respect to the custody, maintenance and education of the
children the marriage of whose parents is the subject of such suit or other
proceeding, and may, if it shall think fit, direct proper proceedings to be taken
for placing such children under the protection of the Court of Chancery-.

36. In questions of fact arising in proceedings under this Act it shall be
lawful for, but, except as hereinbefore provided, not obligatory upon, the court
to direct the truth thereof to be determined before itself, or before any one or
more of the judges of the said court, by the verdict of a special or common
jury.

37. Practice and procedure.

38. When any such question shall be so ordered to be tried such question
shall be reduced into writing in such form as the court shall direct, and at the
trial the jury shall be sworn to try the said question, and a true verdict to give
thereon according to the evidence; and upon every such trial the court or
judge shall have the same powers, jurisdiction, and authority as any judge of
any of the said superior courts sitting at nisi prius.

39-44. [Practice and procedure.]

45. In any case in which the court shall pronounce a sentence of divorce or
judicial separation for adultery of the wife, if it shall be made appear to the
court that the wife is entitled to any property either in possession or reversion,
it shall be lawful for the court, if it shall think proper, to order such settlement
as it shall think reasonable to be made of such property or any part thereof, the
benefit of the innocent party, and of the children of the marriage, or either
or any of them.

46-54. [Practice and procedure.]

55. Either party dissatisfied with any decision of the court in any matter
which, according to the provisions aforesaid, may be made by the judge ordin-
ary alone, may, within three calendar months after the pronouncing thereof,
appeal therefrom to the full court, whose decision shall be final.

56. [Appeal to House of Lords. Repealed by s. 2 of 1868 Act; see now s. 3 of
that Act, infra.]

57. When the time hereby limited for appealing against any decree dissolv-
ing a marriage shall have expired, and no appeal shall have been presented
against such a decree, or when any such appeal shall have been dismissed, or
when in the result of any appeal any marriage shall be declared to be dissolved,
but not sooner, it shall be lawful for the respective parties thereto to marry
again, as if the prior marriage had been dissolved by death: provided always,
that no clergyman in Holy Orders of the United Church of England and Ire-
land shall be compelled to solemnize the marriage of any person whose former
marriage may have been dissolved on the ground of his or her adultery, or
shall be liable to any suit, penalty, or censure for solemnizing or refusing to
solemnize the marriage of any such person.

58. Provided always, that when any minister of any church or chapel of the
United Church of England and Ireland shall refuse to perform such marriage
service between any persons who but for the refusal would be entitled to have
the same service performed in such church or chapel, such minister shall permit
any other minister in Holy Orders of the said United Church, entitled to
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officiate within the diocese in which such church or chapel is situate, to perform
such marriage service in such church or chapel.

59. After this Act shall have come into operation no action shall be main-
tainable in England for criminal conversation.

60-68. [Practice and procedure. ]

MATRIMONIAL CAUSES ACT, 1858
(21 & 22 Vict. c. 108)
1-4. [Practice and procedure. ]

5. In every cause in which a sentence of divorce and separation from bed,
board, and mutual cohabitation has been given by a competent Ecclesiastical
Court before the Act of the twentieth and twenty-first Victoria, chapter
eighty-five, came into operation, the evidence in the case in which such sentence
was pronounced in such Ecclesiastical Court may, whenever from the death of a
witness or from any other cause it may appear to the court reasonable and
proper, be received on the hearing of any petition which may be presented to
the said Court for Divorce and Matrimonial Causes.

6-10. [Protection of property of deserted wife.]

11. In all cases now pending, or hereafter to be commenced in which, on the
petition of a husband for a divorce, the alleged adulterer is made a co-respond-
ent, or in which, on the petition of a wife, the person with whom the husband
is alleged to have committed adultery is made a respondent, it shall be lawful
for the court, after the close of the evidence on the part of the petitioner, to
direct such co-respondent or respondent to bed is missed from the suit, if it
shall think there is not sufficient evidence against him or her.

12-16. [Practice and procedure. ]

17. [Appeal to House of Lords in nullity suits. Repealed by s. 2 of 1868 Act;
see now s. 3 of that Act, infra]

18-23. [Practice and procedure. ]

MATRIMONIAL CAUSES ACT, 1859
(22 & 23 Vict. c. 61)
1-3. [Practice and procedure.]

4. The court after a final decree of judicial separation, nullity of marriage,
or dissolution of marriage, may upon application (by petition) for this purpose
make, from time to time, all such orders and provision with respect to the
custody, maintenance, and eductation of the children the marriage of whose
parents was the subject of the decree, or for placing such children under the
protection of the Court of Chancery, as might have been made by such final
decree or by interim orders in case the proceedings for obtaining such decree
were still pending: [balance of section procedural only].

5. The court after a final decree of nullity of marriage or dissolution of
marriage may inquire into the existence of ante-nuptial or post-nuptial settle-
ments made on the parties whose marriage is the subject of the decree, and
may make such orders with reference to the application of the whole or a
portion of the property settled either for the benefit of the children of the
marriage or of their respective parents as to the court shall seem fit.

6. On any petition presented by a wife, praying that her marriage may be
dissolved by reason of her husband having been guilty of adultery coupled with
cruelty, or of adultery coupled with desertion, the husband and wife respec-
tively shall be competent and compellable to give evidence of or relating to such
cruelty or desertion.

7. [Appeals under Legitimacy Declaration Act, 1858.]
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MATRIMONIAL CAUSES ACT, 1860
(23 and 24 Vict. c. 144)

1. It shall be lawful for the Judge Ordinary of the Court for Divorce and
Matrimonial Causes alone to hear and determine all matters arising in the said
court, and to exercise all powers and authority whatever which may now be
heard and determined and exercised respectively by the full court or by three
or more judges of the said court, the Judge Ordinary being one, or where the
Judge Ordinary shall deem it expedient, in relation to any matter which he
might hear and determine alone by virtue of this Act, to have the assistance of
one other judge of the said court, it shall be lawful for the Judge Ordinary to
sit and act with such one other judge accordingly, and, in conjunction with
such other judge, to exercise all the jurisdiction, powers, and authority of the
said court.

2. Provided always, that the Judge Ordinary may, where he shall deem it
expedient, direct that any such matter as aforesaid shall be heard and deter-
mined by the full court; and in addition to the cases in which an appeal to the
full court now lies from the decision of the Judge Ordinary, either party
dissatisfied with the decision of such judge sitting alone in granting or refusing
any application for a new trial which by virtue of this Act he is empowered to
hear and determine may, within fourteen days after the pronouncing thereof,
appeal to the full court, whose decision shall be final.

3. [Appeal to House of Lords. Repealed by s. 2 of 1868 Act; see now s. 3 of
that Act, infra.]

4. [Practice and procedure.]

5. In every case of a petition for a dissolution of marriage it shall be lawful
for the court, if it shall see fit, to direct all necessary paper in the matter to be
sent to Her Majesty’s Proctor, who shall, under the directions of the Attor-
ney-General, instruct counsel to argue before the court any question in relation
to such matter, and which the court may deem it necessary or expedient to have
fully argued; and Her Majesty’s Proctor shall be entitled to charge and be
reimbursed the costs of such proceeding as part of the expense of his office.

6. And whereas by section forty-five of the Act of the session holden in the
twentieth and twenty-first years of Her Majesty, chapter eighty-five, it was
enacted that [see Act of 1857, s. 45]: be it further enacted, that any instrument
executed pursuant to any order of the court made under the said enactment
before or after the passing of this Act, at the time of or after the pronouncing of
a final decree of divorce or judicial separation, shall be deemed wvalid and
effectual in the law, notwithstanding the existence of the disability of coverture
at the time of the execution thereof.

7. Every decree for a divorce shall in the first instance be a decree nisi, not
to be made absolute till after the expiration of such time, not less than three
months from the pronouncing thereof, as the court shall by general or special
order from time to time direct; and during that period any person shall be at
liberty, in such manner as the court shall by general or special order in that
behalf from time to time direct, to show cause why the said decree should not
be made absolute by reason of the same having been obtained by collusion or
by reason of material facts not brought before the court; and, on cause being so
shown, the court shall deal with the case by making the decree absolute, or by
reversing the decree nisi, or by requiring further inquiry, or otherwise as
justice may require; and at any time during the progress of the cause or before
the decree is made absolute any person may give information to Her Majesty’s
Proctor of any matter material to the due decision of the case, who may
thereupon take such steps as the Attorney-General may deem necessary or

24688—4
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expedient; and if from any such information or otherwise the said Proctor shall
suspect that any parties to the suit are or have been acting in collusion for the
purpose of obtaining a divorce contrary to the justice of the case, he may
under the direction of the Attorney-General, and by leave of the court,
intervene in the suit, alleging such case of collusion, and retain counsel and
subpoena witnesses to prove it; and it shall be lawful for the court to order the
costs of such counsel and witnesses, and otherwise, arising from such interven-
tion, to be paid by the parties or such of them as it shall see fit, including a wife
if she have separate property; and in case the said Proctor shall not thereby
be fully satisfied his reascnable costs, he shall be entitled to charge and be
reimbursed the difference as part of the expense of his office.

8. [Act to expire July 31, 1862, but note that the Act was made perpetual
by 25 & 26 Vict c. 81, and was in force on July 15, 1870.]

MATRIMONIAL CAUSES ACT, 1866
(29 & 30 Vict. c. 32)

1. In every such case [i.e. on a decree for dissolution against a husband who
has no property on which a gross or annual sum for maintenance can be
secured] it shall be lawful for the court to make an order on the husband for
payment to the wife during their joint lives of such monthly or weekly sums
for her maintenance and support as the court may think reasonable: provided
always, that if the husband shall afterwards from any cause become unable to
make such payments it shall be lawful for the court to discharge or modify the
order, or temporarily to suspend same as to the whole or any part of the money
so ordered to be paid, and again to revive the same order, wholly or in part, as
to the court may seem fit.

2. In any suit instituted for dissolution of marriage, if the respondent shall
oppose the relief sought on the ground in case of such a suit instituted by a
husband of his adultery, cruelty, or desertion, or in case of such a suit instituted
by a wife on the ground of her adultery or cruelty, the court may in such suit
give to the respondent, on his or her application, the same relief to which he or
she would have been entitled in case he or she had filed a petition seeking such
relief.

3. No decree nisi for a divorce shall be made absolute until after the
expiration of six calendar months from the pronouncing thereof unless the court
shall under the power now vested in it fix a shorter time.

MATRIMONIAL CAUSES ACT, 1868
(31 & 32 Vict. c. 77)

[NoTe: Although, by s. 5 thereof, this Act is given the short title “The
Divorce Amendment Act, 1868”, by s. 2 of the Matrimonial Causes Act, 1873 (36
& 37 Viet. c. 31) it may, along with all the other Matrimonial Causes Acts
passed to that date, be cited as shown above.]

1. Throughout this Act the expression “the court’” shall mean the Court for
Divorce and Matrimonial Causes.

2. [Repeals s. 56 of 1857 Act, s. 17 of 1858 Act, and s. 3 of 1860 Act.]

3. Either party dissatisfied with the final decision of the court on any
petition for dissolution or nullity of marriage may, within one calendar month
after the pronouncing thereof, appeal therefrom to the House of Lords, and on
the hearing of any such appeal the House of Lords may either dismiss the
appeal or reverse the decree, or remit the case to be dealt with in all respects as
the House of Lords shall direct: provided always that in suits for dissolution of
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marriage no respondent or co-respondent, not appearing and defending the suit
on the occasion of the decree nisi being made, shall have any right of appeal to
the House of Lords against the decree when made absolute, unless the court,
upon application made at the time of the pronouncing of the decree absolute,
shall see fit to permit an appeal.

4 Section fifty-seven of the said Act of twenty-first Victoria, chapter
eighty-five, shall be read and construed with reference to the time for appealing
as varied by this Act; and in cases where under this Act there shall be no right
of appeal, the parties respectively shall be at liberty to marry again at any time
after the pronouncing of the decree absolute.

5. [Short title.]

6. [Application to pending suits.]

24688—4'%
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APPENDIX No. 4

CONTEMPORARY ACTS OF THE PARLIAMENT OF THE UNITED KING-
DOM RELATING TO DIVORCE.

MATRIMONIAL CAUSES ACT, 1950
(14 Geo. 6, c. 25)

An Act to consolidate certain enactments relating to matrimonial causes in
the High Court in England and to declarations of legitimacy and of
validity of marriage and of British nationality, with such corrections
and improvements as may be authorised by the Consolidation of
Enactments (Procedure) Act, 1949.

[28th July, 1950]
Divorce and Nullity of Marriage

1.—(1) Subject to the provisions of the next following section, a petition for
divorce may be presented to the court either by the husband or the wife on the
ground that the respondent—

(a) has since the celebration of the marriage committed adultery; or

(b) has deserted the petitioner without cause for a period of at least
three years immediately preceding the presentation of the petition;
or

(c) has since the celebration of the marriage treated the petitioner with
cruelty; or

(d) is incurably of unsound mind and has been continuously under care
and treatment for a period of at least five years immediately
preceding the presentation of the petition;

and by the wife on the ground that her husband has, since the celebration of the
marriage, been guilty of rape, sodomy or bestiality.

This subsection replaces s. 176 of the Supreme Court of Judicature (Con-
solidation) Act, 1925, as substituted by s. 2 of the Matrimonial Causes Act, 1937
(p. 1303, ante).

For statutory exception to sub-s. (1) (b), see Divorce (Insanity and
Desertion) Act, 1958, s. 3 (p. 1464, post). In calculating the period of desertion
and in considering whether such desertion has been continuous, no account is to
be taken of any one period (not exceeding three months) during which the
parties resumed cohabitation with a view to a reconciliation: Matrimonial
Causes Act, 1963, s. 2 (2) (p. 1504, post).

(2) For the purposes of this section a person of unsound mind shall be
deemed to be under care and treatment—

(a) while he is detained in pursuance of any order or inquisition under
the Lunacy and Mental Treatment Act, 1890 to 1930, or of any order
or warrant under the Army Act, the Air Force Act, the Naval
Discipline Act, the Naval Enlistment Act, 1884, or the Yarmouth
Naval Hospital Act, 1931, or is being detained as a Broadmoor
patient or in pursuance of an order made wunder the Criminal
Lunatics Act, 1884 [while he is liable to be detained in a hospital
mental nursing home or place of safety under the Mental Health Act,
19597;
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The words in square brackets replace the italicised words except so far as
relates to any time before the commencement of the Mental Health Act, 1959:
see the 7th Schedule of that Act (p.1479, post).

[(b) while he is liable to be detained in a hospital or place of safety
under the Mental Health (Scotland) Act, 1960];

The words in square brackets were substituted for “while he is detained
in pursuance of any order or warrant for his detention or custody as a lunatic
under the Lunacy (Scotland) Acts, 1857 to 1919” by the Mental Health
(Scotland) Act, 1960, Sched. IV, as from the 1st June, 1962.

(¢) while he is liable to be detained in pursuance of any order for his
detention or treatment as a person of unsound mind or a person
suffering from mental illness made under any law for the time being
in force in Northern Ireland, the Isle of Man or any of the Channel
Islands (including any such law relating to criminal lunatics);

(d) while he is receiving treatment as a voluntary patient under the
Mental Treatment Act, 1930, or under any such law as is mentioned
in paragraph (c) of this subsection, being treatment which follows
without any interval a period during which he was detained as
mentioned in paragraph (a), paragraph (b) or paragraph (c) of this
subsection;

The words “the Mental Treatment Act, 1930, of under”, except so far as
relates to any time before the commencement of the Mental Health Act, 1959,
are omitted: see the 7th Schedule of the Act of 1959 (p. 1479, post). The words
“being treatment. . .this subsection” were repealed by the Divorce (Insanity and
Desertion) Act, 1958, s. 4 (p. 1465, post).

and not otherwise.

This subsection replaces s. 3 of the 1937 Act (p. 1303, ante), as added to by
s. 3 of the Law Reform (Miscellaneous Provisions) Act, 1949 (p. 1376, ante),
and has since been amended by the Divorce (Insanity and Desertion) Act, 1958,
s. 4 (p. 1465, post), and by the Mental Health Act, 1959, 7th and 8th Schedules
(pp. 1479, 1480, post).

2.—(1) No petition for divorce shall be presented to the court unless at the
date of the presentation of the petition three years have passed since the date of
marriage:

Provided that a judge of the court may, upon application being made to
him in accordance with rules of court, allow a petition to be presented before
three years have passed on the ground that the case is one of exceptional
hardship suffered by the petitioner or of exceptional depravity on the part of
the respondent, but if it appears to the court at the hearing of the petition that
the petitioner obtained leave to present the petition by any misrepresentation or
concealment of the nature of the case, the court may, if it pronounces a decree
nisi, do so subject to the condition that no application to make the decree
absolute shall be made until after the expiration of three years from the date of
the marriage, or may dismiss the petition, without prejudice to any petition
which may be brought after the expiration of the said three years upon the

same, or substantially the same, facts as those proved in support of the petition
so dismissed.

(2) In determining any application under this section for leave to present a
petition before the expiration of three years from the date of the marriage, the
judge shall have regard to the interests of any children of the marriage and to
the question whether there is reasonable probability of a reconciliation between
the parties before the expiration of the said three years.
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The reference to ‘“any children of the marriage” shall be construed as
including a reference to any other child in relation to whom the Court would
have jurisdiction by virtue of s. 26 (1) of the Matrimonial Causes Act, 1950 (p.
1390, post) in proceedings instituted by the petition: see Matrimonial Pro-
ceedings (Children) Act, 1958, s. 2 (3) (p. 1461, post).

(3) Nothing in this section shall be deemed to prohibit the presentation of a
petition based upon matters which have occurred before the expiration of three
years from the date of the marriage.

The first three subsections replace s. 1 of the 1937 Act (p. 1303, ante).

(4) This section shall not apply in the case of marriages to which section
one of the Matrimonial Causes (War Marriages) Act, 1944, applies (being
certain marriages celebrated on or after the third day of September, nineteen
hundred and thirty-nine, and before the first day of June, nineteen hundred and
fifty).

For s. 1(1) (b) of the 1944 Act, see p. 1316, ante.

3.—(1) On a petition for divorce presented by the husband on the ground of
adultery or in the answer of a husband praying for divorce on the said ground,
the petitioner or respondent, as the case may be, shall make the alleged
adulterer a co-respondent unless he is excused by the court on special grounds
from so doing.

(2) On a petition for divorce presented by the wife on the ground of
adultery the court may, if it thinks fit, direct that the person with whom the
husband is alleged to have committed adultery be made a respondent.

This section replaces s. 177 of the 1925 Act (p. 1266, ante).

4.—(1) On a petition for divorce it shall be the duty of the court to inquire,
so far as it reasonably can, into the facts alleged and whether there has been
any connivance or condonation on the part of the petitioner and whether any
collusion exists between the parties, and also to inquire into any countercharge
which is made against the petitioner.

(2) If the court is satisfied on the evidence that—

(a) the case for the petition has been proved; and

(b) where the ground of the petition is adultery, the petitioner has not in
any manner been accessory to, or connived at, or condoned, the
adultery, or, where the ground of the petition is cruelty, the
petitioner has not in any manner condoned the cruelty; and

(c) the petition is mot presented or prosecuted in collusion with the
respondent or either of the respondents;

the court shall pronounce a decree of divorce, but if the court is not satisfied
with respect to any of the aforesaid matters, it shall dismiss the petition:

Words in italics repealed by Matrimonial Causes Act, 1963, s. 4 (1) (a) (p.
1504, post). Any presumption of condonation which arises from the continuance
or resumption of marital intercourse may be rebutted on the part of a husband,
as well as on the part of a wife, by evidence sufficient to negative the necessary
intent: see Matrimonial Causes Act, 1963, s. 1 (p. 1503, post). Adultery or
cruelty is not to be deemed to have been condoned by reason only of a
continuation or resumption of cohabitation between the parties for one period
not exceeding three months, or of anything done during such cohabitation, if it
is proved that cohabitation was continued or resumed, as the case may be, with
a view to effecting a reconciliation: see Matrimonial Causes Act, 1963, s. 2(1)
(p. 1503, post). Adultery which has been condoned is not capable of being
revived: see Matrimonial Causes Act, 1963, s. 3 (p. 1504, post).

—
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~See also, as to the duty of the Court, Matrimonial Causes Act, 1963, s. 4 (?)
(p. 1504, post), and, as to agreements made or proposed to be made, ibid.
s. 4 (3) (p. 1504, post).

Provided that the court shall not be bound to pronounce a decree of divorce
and may dismiss the petition if it finds [that the petition is presented or
prosecuted in collusion with the respondent or either of the respondents or]
that the petitioner has during the marriage been guilty of adultery or if, in the
opinion of the court, the petitioner has been guilty—

(i) of unreasonable delay in presenting or prosecuting the petition; or

(ii) of cruelty towards the other party to the marriage; or

(iii) where the ground of the petition is adultery or cruelty, of having
without reasonable excuse deserted, or having without reasonable
excuse wilfully separated himself or herself from, the other party
before the adultery or cruelty complained of; or

(iv) where the ground of the petition is adultery or unsoundness of mind
or desertion, of such wilful neglect or misconduct as had conduced to
the adultery or unsoundness of mind or desertion.

Words in square brackets inserted by the Matrimonial Causes Act, 1963, s.
4 (1) (b) (p. 1504, post).

This section replaces s. 178 of the 1925 Act (p. 1266, ante), as substituted
by s. 4 of the 1937 Act (p. 1304, ante).

5. In any case in which, on the petition of a husband for divorce on the
ground of adultery, the alleged adulterer is made a co-respondent or in which,
on the petition of a wife for divorce on the ground of adultery, the person with
whom the husband is alleged to have committed adultery is made a respondent,
the court may, after the close of the evidence on the part of the petitioner,
direct the co-respondent or the respondent, as the case may be, to be dismissed
from the proceedings if the court is of opinion that there is not sufficient
evidence against him or her.

This section replaces s. 179 of the 1925 Act (p. 1266, ante).

6. If in any proceedings for divorce the respondent opposes the relief
sought on the ground of the petitioner’s adultery, cruelty or desertion, the court
may give to the respondent the same relief to which he or she would have been
entitled if he or she had presented a petition seeking such relief.

This section replaces s. 180 of the 1925 Act (p. 1266, ante).

7.—(1) A person shall not be prevented from presenting a petition for
divorce, or the court from pronouncing a decree of divorce, by reason only that
the petitioner has at any time been granted a judicial separation or an order
under the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to
1949, upon the same or substantially the same facts as those proved in support
of the petition for divorce.

(2) On any such petition for divorce, the court may treat the decree of
judicial separation or the said order as sufficient proof of the adultery,
desertion, or other ground on which it was granted, but the court shall not
pronounce a decree of divorce without receiving evidence from the petitioner.

(3) For the purposes of any such petition for divorce, a period of desertion
immediately preceding the institution of proceedings for a decree of judicial
separation or an order under the said Acts having the effect of such a decree
shall, if the parties have not resumed cohabitation and the decree or order has
been continuously in force since the granting thereof, be deemed immediately to
precede the presentation of the petition for divorce.

This section replaces s. 6 of the 1937 Act (p. 1305, ante).
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8.—(1) In addition to any other grounds on which a marriage is by law void
or voidable, a marriage shall be voidable on the ground—
(a) that the marriage has not been consummated owing to the wilful
refusal of the respondent to consummate the marriage; or
(b) that either party to the marriage was at the time of the marriage of
unsound mind or a mental defective within the meaning of the
Mental Deficiency Acts, 1913 to 1938 [was then suffering from
mental disorder within the meaning of the Mental Health Act, 1959,
of such a kind or to such an extent as to be unfitted for marriage and
the procreation of children], or subject to recurrent fits [attacks] of
insanity or epilepsy; or

The words in italics are replaced by those in square brackets by the Mental
Health Act, 1959, 7th Schedule, except so far as related to a marriage celebrated
before the commencement of that Act (see p. 1479, post).

(c) that the respondent was at the time of the marriage suffering from
venereal disease in a communicable form; or

(d) that the respondent was at the time of the marriage pregnant by
some person other than the petitioner:

Provided that, in the cases specified in paragraphs (b), (¢) and (d) of this
subsection, the court shall not grant a decree unless it is satisfied—
(i) that the petitioner was at the time of the marriage ignorant of the
fact alleged;
(ii) that proceedings were instituted within a year from the date of the
marriage; and
(iii) that marital intercourse with the consent of the petitioner has not
taken place since the discovery by the petitioner of the existence of
the grounds for a decree.

This subsection replaces s. 7 (1) of the 1937 Act (p. 13086, ante).

(2) Nothing in this section shall be construed as validating any marriage
which is by law void, but with respect to which a decree of nullity has not been
granted.

This subsection replaces s. 7 (3) of the 1937 Act (p. 1306, ante).

9. Where a decree of nullity is granted in respect of a voidable marriage,
any child who would have been the legitimate child of the parties to the
mariage if it had been dissolved, instead of being annulled, at the date of the
decree shall be deemed to be their legitimate child notwithstanding the
annulment.

This section replaces s. 7 (2) of the 1937 Act (p. 1306, ante), as amended by
S. 4 of the 1949 Act (p. 1376, ante).

10. In the case of any petition for divorce or for nullity of marriage—

(1) the court may, if it thinks fit, direct all necessary papers in the
matter to be sent to His Majesty’s Proctor, who shall under the direc-
tions of the Attorney-General instruct counsel to argue before the
court any question in relation to the matter which the court deems
to be necessary or expedient to have fully argued, and His Majesty’s
Proctor shall be entitled to charge the costs of the proceedings as part
of the expenses of his office;

(2) any person may at any time during the progress of the proceedings
or before the decree nisi is made absolute give information to His
Majesty’s Proctor of any matter material to the due decision of the
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case, and His Majesty’s Proctor may thereupon take such steps as
the Attorney-General considers necessary or expedient;

(3) if in consequence of any such information or otherwise His
Majesty’s Proctor suspects that any parties to the petition are or
have been acting in collusion for the purpose of obtaining a decree
contrary to the justice of the case, he may, under the direction of
the Attorney-General, after obtaining the leave of the court, inter-
vene and retain counsel and subpoena witnesses to prove the alleged
collusion.

This section replaces s. 181 of the 1925 Act (p. 1266, ante).

11.—(1) Where His Majesty’s Proctor intervenes or shows cause against a
decree nisi in any proceedings for divorce or for nullity of marriage, the court
may make such order as to the payment by other parties to the proceedings of
the costs incurred by him in so doing or as to the payment by him of any costs
incurred by any of the said parties by reason of his so doing, as may seem just.

(2) So far as the reasonable costs incurred by His Majesty’s Proctor in so
intervening or showing cause are not fully satisfied by any order made under
this section for the payment of his costs, he shall be entitled to charge the
difference as part of the expenses of his office, and the Treasury may, if they
think fit, order that any costs which under any order made by the court under
this section His Majesty’s Proctor pays to any parties shall be deemed to be
part of the expenses of his office.

This section replaces s. 182 of the 1925 Act (p. 1267, ante).

12.—(1) Every decree for a divorce or for nullity of marriage shall, in the
first instance, be a decree nisi not to be made absolute until after the expiration
of six months from the pronouncing thereof, unless the court by general or
special order from time to time fixes a shorter time.

(2) After the pronouncing of the decree nisi and before the decree is made
absolute, any person may, in the prescribed manner, show cause why the decree
should not be made absolute by reason of the decree having been obtained by
collusion or by reason of material facts not having been brought before the
court, and in any such case the court may make the decree absolute, reverse the
decree nisi, require further inquiry or otherwise deal with the case as the court
thinks fit.

(3) Where a decree nisi has been obtained and no application for the
decree to be made absolute has been made by the party who obtained the
decree, then, at any time after the expiration of three months from the earliest
date on which that party could have made such an application, the party against
whom the decree nisi has been granted shall be at liberty to apply to the court
and the court shall, on such application, have power to make the decree
absolute, reverse the decree nisi, require further inquiry or otherwise deal with
the case as the court thinks fit.

This section replaces s. 183 of the 1925 Act (p. 1267, ante), as added to by s.
9 of the 1937 Act (p. 1306, ante).

13.—(1) Where a decree of divorce has been made absolute and either there
is no right of appeal against the decree absolute or, if there is such a right of
appeal, the time for appealing has expired without an appeal having been
presented or an appeal has been presented but has been dismissed, either party
to the marriage may marry again.

(2) No clergyman of the Church of England or of the Church in Wales
shall be compelled to solemnize the marriage of any person whose former
marriage has been dissolved on any ground and whose former husband or wife
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is still living, or to permit the marriage of any such person to be solemnized in
the Church or Chapel of which he is the minister.

This section replaces s. 184 of the 1925 Act (p. 1267, ante), as amended by
s. 12 of the 1937 Act (p. 1308, ante).

Judicial Separation and Restitution of Conjugal Rights

14—(1) A petition for judicial separation may be presented to the court
either by the husband or the wife on any grounds on which a petition for
divorce might have been presented, or on the ground of failure to comply with
a decree for restitution of conjugal rights, or on any ground on which a decree
for divorce a mensa et thoro might have been pronounced immediately before
the commencement of the Matrimonial Causes Act, 1857, and the foregoing
provisions of this Act relating to the duty of the court on the presentation of a
petition for divorce, and the circumstances in which such a petition shall or may
be granted or dismissed, shall apply in like manner to a petition for judicial
separation.

(2) Where the court in accordance with the said provisions grants a decree
for judicial separation, it shall no longer be obligatory for the petitioner to
cohabit with the respondent.

(3) The court may, on the application by petition of the husband or wife
against whom a decree for judicial separation has been made, and on being
satisfied that the allegations contained in the petition are true, reverse the
decree at any time after the making thereof, on the ground that it was obtained
in the absence of the person making the application, or, if desertion was the
ground of the decree, that there was reasonable cause for the alleged desertion.

This section replaces s. 185 (1), (2), (3) of the 1925 Act (p. 1268, ante), as
amended by s. 5 of the 1937 Act (p. 1304, ante).

15.—(1) A petition for restitution of conjugal rights may be presented to
the court either by the husband or the wife, and the court, on being satisfied
that the allegations contained in the petition are true, and that there is no legal
ground why a decree for restitution of conjugal rights should not be granted,
may make the decree accordingly.

This subsection replaces s. 186 of the 1925 Act (p. 1268, ante).

(2) A decree for restitution of conjugal rights shall not be enforced by
attachment.

This subsection replaces part of s. 187 (1) of the 1925 Act (p. 1268, ante).

Presumption of death and dissolution of marriage

16.—(1) Any married person who alleges that reasonable grounds exist for
supposing that the other party to the marriage is dead may, if he is domiciled in
England, present a petition to the court to have it presumed that the other
party is dead and to have the marriage dissolved, and the court, if satisfied that
such reasonable grounds exist, may make a decree of presumption of death and
of dissolution of the marriage.

(2) In any such proceedings the fact that for a period of seven years or
upv_vards the other party to the marriage has been continually absent from the
petitioner, and the petitioner has no reason to believe that the other party has
been living within that time, shall be evidence that he or she is dead until the
contrary is proved.

(3) Section; ten to thirteen of this Act shall apply to a petition and a
dgcree under this section as they apply to a petition for divorce and a decree of
divorce respectively.

k.
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(4) In determining for the purposes of this section whether a woman is
domiciled in England, her husband shall be treated as having died immediately
after the last occasion on which she knew or had reason to believe him to be
living.

This section replaces s. 8 of the 1937 Act (p. 1306, ante), as amended by s. 1
(3) of the 1949 Act (p. 1375, ante).

Declaration of Legitimacy, etc.

17.—(1) Any person who is a British subject, or whose right to be deemed a
British subject depends wholly or in part on his legitimacy on on the validity of
any marriage, may, if he is domiciled in England or Northern Ireland or claims
any real or personal estate situate in England, apply by petition to the court for
a decree declaring that the petitioner is the legitimate child of his parents, and
[or] that the marriage of his father and mother or of his grandfather and
grandmother was a valid marriage or that his own marriage was a valid
marriage.

This subsection replaces s. 188 (1) of the 1925 Act (p. 1067, ante), as
amended by the British Nationality Act, 1948, Sched. IV. The word ‘“and” was
replaced by the word ‘“or” by the Legitimacy Act, 1959, s. 2 (6) (p. 1481, post).

(2) Any person claiming that he or his parent or any remoter ancestor
became or has become a legitimated person may apply [to the court by petition
or to a county court] for a decree declaring that he or his parent or remoter
ancestor, as the case may be, became or has become a legitimated person.

In this subsection the expression ‘legitimated person” means a person
legitimated by the Legitimacy Act, 1926, and includes a person recognised
under section eight of that Act as legitimated.

This subsection replaces s. 2 (1) of the Legitimacy Act, 1926 (p. 1284,
ante), and Administration of Justice Act, 1928, s. 19 (3) and Sched. I, Part III.
the words in square brackets were substituted for “by petition to the court” by
Administration of Justice Act, 1956, s. 31 (2) (p. 1428, post).

(3) [Where an application under the last foregoing subsection is made to a
county court] the county court, if it considers that the case is one which owing
to the value of the property involved or otherwise ought to be dealt with by the
High Court, may, and if so ordered by the High Court shall, transfer the matter
to the High Court, and on such transfer the proceeding shall be continued in the
High Court as if it had been originally commenced [by a petition presented to
the High Court].

This subsection replaces s. 2 (2) of the Legitimacy Act, 1926 (p. 1284,
ante).

The words in the first set of square brackets were substituted for the words
“A petition under the last foregoing subsection may be presented to a county
court instead of to the High Court. Provided that, where a petition is presented
to a county court” and the words in the second set of square brackets were
substituted for the word “therein” by the Administration of Justice Act, 1956;
see ss. 31 (2), 57 and Second Schedule (pp. 1428, 1432, post).

(4) Any person who is domiciled in England or Northern Ireland or claims
any real or personal estate situate in England may apply to the court for a
decree declaring his right to be deemed a British subject.

(5) Applications to the court (but not to a county court) under the
foregoing provisions of this section may be included in the same petition, and on
any application under the foregoing provisions of this section (including an
application to a county court) the court shall make such decree as the court
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thinks just, and the decree shall be binding on His Majesty and all other
persons whatsoever:
Provided that the decree of the court shall not prejudice any person—

(a) if it is subsequently proved to have been obtained by fraud or
collusion; or

(b) unless that person has been cited or made a party to the proceedings
or claims through a person so cited or made a party.

(6) A copy of every petition [or other application] under this section and
of any affidavit accompanying the petition [or other application] shall be
delivered to the Attorney-General at least one month before the petition [or
other application] is presented [or made], and the Attorney-General shall be a
respondent on the hearing of the petition [or other application] and on any
subsequent proceedings relating thereto.

Words in square brackets added by Administration of Justice Act, 1956, s.
31 (2) (p. 1428, post).

(7) In any application under this section such persons shall, subject to
rules of court, be cited to see proceedings or otherwise summoned as the court
shall think fit, and any such persons may be permitted to become parties to the
proceedings and to oppose the application.

(8) No proceedings under this section shall affect any final judgment or
decree already pronounced or made by any court of competent jurisdiction.

Sub-ss (4) to (8) replace s. 188 (1) to (5), (7) of the 1925 Act (p. 1269,
ante).
Additional jurisdiction in proceedings by a wife

18.— (1) Without prejudice to any jurisdiction exercisable by the Additional
court apart from this section, the court shall by virtue of this section have
jurisdiction to entertain proceedings by a wife in any of the following cases,
notwithstanding that the husband is not domiciled in England, that is to say:—

(a) in the case of any proceedings under this Act other than proceedings
for presumption of death and dissolution of marriage, if the wife has
been deserted by her husband, or the husband has beeen deported
from the United Kingdom under any law for the time being in force
relating to the deportation of aliens, and the husband was immedi-
ately before the desertion or deportation domiciled in England;

The words in italics were repealed by virtue of the Commonwealth
Immigrants Act, 1962, s. 20.

(b) in the case of proceedings for divorce or nullity of marriage, if the
wife is resident in England and has been ordinarily resident there
for a period of three years immediately preceding the commence-
ment of the proceedings, and the husband is not domiciled in any
other part of the United Kingdom or in the Channel Islands or the
Isle of Man.

(2) Without prejudice to the jurisdiction of the court to entertain proceed-
ings under section sixteen of this Act in cases where the petitioner is domiciled
in England, the court shall by virtue of this section have jurisdiction to
entertain any such proceedings brought by a wife, if the wife is resident in
England and has been ordinarily resident there for a period of three years
immediately preceding the commencement of the proceedings.

.(3) In any proceedings in which the court has jurisdiction by virtue of this
section, the issues shall be determined in accordance with the law which would

be applicable thereto if both parties were domiciled in England at the time of
the proceedings.

Py
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This section replaces s. 13 of the 1937 Act (p. 1308, ante) and s. 1 of the
1949 Act (p. 1375, ante), except so much of s. 1 (4) of the 1949 Act as relates to
the 1944 Act.

Alimony, Maintenance and Custody of Children

19.—(1) On any petition for divorce or nullity of marriage, the court may
make such interim orders for the payment of alimony to the wife as the court
thinks just.

This subsection replaces in part s. 190 (3) of the 1925 Act (p. 1270, ante).

(2) On any decree for divorce or nullity of marriage [Subject to the
provisions of section twenty-nine of this Act, on pronouncing a decree nisi for
divorce or nullity of marriage or at any time thereafter, whether before or after
the decree has been made absolute], the court may, if it thinks fit, order that
the husband shall, to the satisfaction of the court, secure to the wife such gross
sum of money or annual sum of money for any term, not exceeding her life, as,
having regard to her fortune, if any, to the ability of her husband and to the
conduct of the parties, the court may deem to be reasonable; and the court may
for that purpose order that it shall be referred to one of the conveyancing
counsel of the court to settle and approve a proper deed or instrument to be
executed by all the necessary parties, and may, if it thinks fit, suspend the
pronouncing of the decree until the deed or instrument has been duly executed.

This subsection replaces s. 190 (1) of the 1925 Act (p. 1270, ante). The
words in italics were replaced by the words in square brackets by the
Matrimonial Causes (Property and Maintenance) Act, 1958, s. 1 and Schedule
(pp. 1437, 1443, post). '

As to power to order a lump sum payment, see Matrimonial Causes Act,
1963, s. 5 (1) (p. 1504, post).

(3) On any decree for divorce or nullity of marriage [Subject to the
provisions of the said section twenty-nine, on pronouncing a decree nisi for
divorce or nullity of marriage or at any time thereafter, whether before or after
the decree has been made absolute], the court may, if it thinks fit, by order
direct the husband to pay to the wife, during their joint lives, such monthly or
weekly sum for the maintenance and support of the wife as the court may think
reasonable, and any such order may either be in addition to or be instead of an
order made under the last foregoing subsection.

This subsection replaces s. 190 (2) of the 1925 Act (p. 1270, ante). The
words in italics were replaced by the words in square brackets by the

Matrimonial Causes (Property and Maintenance) Act, 1958, s. 1 and Schedule
(pp. 1437, 1443, post).

As to power to order a lump sum payment, see Matrimonial Causes Act,
1963, s. 5 (1) (p. 1504, post).

(4) The foregoing provisions of this section shall have effect, in any case
where a petition for divorce is presented by a wife on the ground of her
husband’s insanity, as if for the references to the husband there were substitut-
ed references to the wife, and for the references to the wife there were
substituted references to the husband.

This subsection replaces s. 10(2) of the 1937 Act (p. 1307, ante).

20.—(1) On any petition for judicial separation, the court may make such
interim orders for the payment of alimony to the wife as the court thinks just.

This subsection replaces in part s. 190 (3) of the 1925 Act (p. 1270, ante).

(2) On any decree [On or at any time after a decree] for judicial

separation, the court may make such order for the payment of alimony to the
wife as the court thinks just.
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This subsection replaces in part s. 190 (4) of the 1925 Act (p. 1270, ante).
The words in italics were replaced by the words in square brackets by the
Matrimonial Causes (Property and Maintenance) Act, 1958, s. 1 and Schedule,
pp. 1437, 1443, post.

As to power to order a lump sum payment, see Matrimonial Causes Act,
1963, s. 5 (1) (p. 1504, post).

(3) The foregoing provisions of this section shall have effect, in any case
where a petition for judicial separation is presented by a wife on the ground of
her husband’s insanity, as if for the references to the wife there were substitut-
ed references to the husband.

This subsection replaces in part s. 10 (2) of the 1937 Act (p. 1307, ante).
21.—(1) In every case of judicial separation—

(a) any property which is acquired by or devolves upon the wife on or
after the date of the decree whilst the separation continues shall, if
she dies intestate, devolve as if her husband had been then dead;

(b) if alimony has been ordered to be paid and has not been duly paid
by the husband, he shall be liable for necessaries supplied for the use
of the wife.

(2) In any case where the decree for judicial separation is obtained by the
wife, any property to which she is entitled for an estate in remainder or
reversion at the date of the decree shall be deemed to be property to which this
section applies.

This subsection replaces s. 194 of the 1925 Act (p. 1271, ante), as amended
by Law Reform (Married Women and Tortfeasors) Act, 1935, Schedule (p. 1300,
ante).

22.—(1) On any petition for restitution of conjugal rights, the court may
make such interim order for the payment of alimony to the wife as the court
thinks just.

This subsection replaces in part s. 190 (3) of the 1925 Act (p. 1270, ante).

(2) Where any decree for restitution of conjugal rights is made on the
application of the wife, the court may make such order for the payment of
alimony to the wife as the court thinks just.

This subsection replaces in part s. 190 (4) of the 1925 Act (p. 1270, ante).

(3) Where any decree for restitution of conjugal rights is made on the
application of the wife, the court, at the time of the making of the decree or at
any time afterwards may, in the event of the decree not being complied with
within any time limited in that behalf by the court, order the respondent to
make to the petitioner such periodical payments as the court thinks just, and
the order may be enforced in the same manner as an order for alimony.

This subsection replaces in part s. 187 (1) of the 1925 Act (p. 1268, ante).

(4) Where the court makes an order under the last foregoing subsection,
the court may, if it thinks fit, order that the husband shall, to the satisfaction of
the court, secure to the wife the periodical payments, and for that purpose may
direct that it shall be referred to one of the conveyancing counsel of the court to
settle and approve a proper deed or instrument to be executed by all the
necessary parties.

This subsection replaces in part s. 187 (2) of the 1925 Act (p. 1269, ante).

23.—(1) Where a husband has been guilty of wilful neglect to provide
reasonable maintenance for his wife or the infant children of the marriage, the
court, if it would have jurisdiction to entertain proceedings by the wife for
judicial separation, may, on the application of the wife, order the husband to
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make to her such periodical payments as may be just; and the order may be
enforced in the same manner as an order for alimony in proceedings for
judicial separation.

The words “infant children of the marriage” include a reference to an
illegitimate child of both parties to the marriage: Matrimonial Proceedings
(Children) Act, 1958 s. 1 (4) (p. 1461, post). Under s. 4 (1) of the Matrimonial
Proceedings (Children) Act, 1958 (p. 1262, ante), the Court has jurisdiction to
make custody orders in respect of any child referred to in s. 23 (1) of the
Matrimonial Causes Act, 1950 (and, as in a case under s. 26 of the Act of 1950)
for the period of the duration of an order in force under s. 23. Payments for the
children may be made to the child or to any other person for the benefit of the
child: Matrimonial Proceedings (Children) Act, 1958, s. 4 (2) (p. 1262, ante).

(2) Where the court makes an order under this section for periodical
payments it may, if it thinks fit, order that the husband shall, to the satisfaction
of the court, secure to the wife the periodical payments, and for that purpose
may direct that a proper deed or instrument to be executed by all necessary
parties shall be settled and approved by one of the conveyancing counsel of the
court.

This section replaces s. 5 of the 1949 Act (p. 1377, ante).

24—(1) If it appears to the court in any case in which the court pronounces
a decree for divorce or for judicial separation by reason of the adultery,
desertion or cruelty of the wife that the wife is entitled to any property either in
possession or reversion, the court may, if it thinks fit, order such settlement as it
thinks reasonable to be made of the property, or any part thereof, for the
benefit of the innocent party, and of the children of the marriage or either or
any of them.

(2) Where a decree for restitution of conjugal rights is made on the
application of the husband, and it appears to the court that the wife is entitled
to any property, either in possession or reversion, or is in receipt of any profits
of trade or earnings, the court may, if it thinks fit, order a settlement to be made
to the satisfaction of the court of the property or any part thereof for the
benefit of the petitioner and of the children of the marriage or either or any of
them, or may order such part of the profits of trade or earnings as the court
thinks reasonable to be periodically paid by the respondent to the petitioner for
his own benefit, or to the petitioner or any other person for the benefit of the
children of the marriage or either or any of them.

This section replaces s. 191 of the 1925 Act (p. 1270, ante), as amended by
s. 10 (3) of the 1937 Act (p. 1307, ante).

25. The court may after pronouncing a decree for divorce or for nullity of
marriage enquire into the existence of ante-nuptial or postnuptial settlements
made on the parties whose marriage is the subject of the decree, and may make
such orders with reference to the application of the whole or any part of the
property settled either for the benefit of the children of the marriage or of the
parties to the marriage, as the court thinks fit, and the court may exercise the
powers conferred by this section notwithstanding that there are no children of
the marriage.

This section replaces s. 192 of the 1925 Act (p. 1271, ante).

26.—(1) In any proceedings for divorce or nullity of marriage or judicial
separation, the court may from time to time, either before or by or after the
final decree, make such provision as appears just with respect to the custody,
maintenance and education of the children the marriage of whose parents is the
subject of the proceedings, or, if it thinks fit, direct proper proceedings to be
taken for placing the children under the protection of the court.
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(2) On an application made in that behalf, the court may, in any pro-
ceedings for restitution of conjugal rights, at any time before final decree,
or, if the respondent fails to comply therewith, after final decree, make from
time to time all such orders and provisions with respect to the custody,
maintenance and education of the children of the petitioner and respondent as
might have been made by interim orders if proceedings for judicial separation
had been pending between the same parties.

(3) On any decree of divorce or nullity of marriage [Subject to the
provisions of section twenty-nine of this Act, on pronouncing a decree nisi of
divorce or nullity of marriage or at any time thereafter, whether before or after
the decree has been made absolute], the court shall have power to order the
husband, and on a decree of divorce, [where the decree is a decree of divorce
and is] made on the ground of the husband’s insanity, shall also have power to
order the wife, to secure for the benefit of the children such gross sum of money
or annual sum of money as the court may deem reasonable, and the court may for
that purpose order that it shall be referred to one of the conveyancing counsel
of the court to settle and approve a proper deed or instrument to be executed
by all necessary parties:

The words in italics were replaced by the words in square brackets by the
Matrimonial Causes (Property and maintenance) Act, 1958, s. 1 and Schedule
(pp. 1437, 1443, post).

Provided that the term for which any sum of money is secured for the
benefit of a child shall not extend beyond the date when the child will attain
twenty-one years of age.

This section replaces s. 103 of the 1925 Act (p. 1271, ante), as amended by
s. 10 (4) of the 1937 Act (p. 1307, ante). For extended jurisdiction in regard to
children, see Matrimonial Causes (Children) Act, 1958, ss. 1, 3, 5 and 6
(pp. 1461, 1462, 1463, post).

27.—(1) In any case where the court makes an order for alimony, the court
may direct the alimony to be paid either to the wife or the husband, as the
case may be, or to a trustee approved by the court on her or his behalf, and may
impose such terms or restrictions as the court thinks expedient, and may from
time to time appoint a new trustee if for any reason it appears to the court
expedient so to do.

(2) In any case where—
(a) a petition for divorce or judicial separation is presented by a wife on
the ground of her husband’s insanity; or
(b) a petition for divorce, nullity or judicial separation is presented by
a husband on the ground of his wife’s insanity or mental deficiency
[or disorder],

and the court orders payments of alimony or maintenance under section
nineteen or section twenty of this Act in favour of the respondent, the court
may order the payments to be made to such persons having charge of the
respondent as the court may direct.

This section replaces s. 190 (5) of the 1925 Act (p. 1270, ante), as amended
by s. 10 (2) of the 1937 Act (p. 1307, ante). The words in square brackets are
added by the Mental Health Act, 1959, 7th Schedule (p. 1479, post) as from the
date of the commencement of that Act.

28.—(1) Where the court has made an order under section nineteen, section
twenty, section twenty-two, section twenty-three or subsection (2) of section
twenty-four of this Act, the court shall have power to discharge or vary the
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order or to suspend any provision thereof temporarily and to revive the opera-
tion of any provisions so suspended:

Provided that in relation to an order made before the sixteenth day of
December, nineteen hundred and forty-nine, being an order which by virtue
of subsection (2) of section thirty-four of this Act, is deemed to have been
made under subsection (2) of section nineteen of this Act, the powers conferred
by this section shall not be exercised unless the court is satisfied that the case
is one of exceptional hardship which cannot be met by the discharge variation
or suspension of any order made, or deemed as aforesaid to have been made,
under subsection (3) of the said section nineteen.

(2) The powers exercisable by the court under this section in relation to
any order shall be exercisable also in relation to any deed or other instrument
executed in pursuance of the order.

(3) In exercising the powers conferred by this section, the court shall have
regard to all the circumstances of the case, including any increase or decrease in
the means of either of the parties to the marriage.

This section replaces s. 14 of the Administration of Justice (Miscellaneous
Provisions) Act, 1938 (p. 1310, ante), as amended by s. 6 of the 1949 Act (p.
1376, ante).

29. (When a petition for divorce or nullity of marriage has been presented,
proceedings under section nineteen, twenty-four, twenty-five or subsection (3)
of section twenty-six of this Act may, subject to and in accordance with rules
of court, be commenced at any time after the presentation of the petition:

Provided that no order under any of the said sections or under the said
subsection (other than an interim order for the payment of alimony under
section nineteen) shall be made unless and until a decree nisi has been pro-
nounced, and no such order, save in so far as it relates to the preparation,
execution or approval of a deed or instrument, and no settlement made in
pursuance of any such order, shall take effect unless and until the decree is
made absolute.

This section replaces s. 10 of the 1937 Act (p. 1306, ante).

Miscellaneous

30.—(1) A husband may, on a petition for divorce or for judicial separation
or for damages only, claim damages from any person on the ground of adultery
with the wife of the petitioner.

(2) A claim for damages on the ground of adultery shall, subject to the
provisions of any enactment relating to trial by jury in the court, be tried on
the same principles and in the same manner as actions for criminal conversation
were tried immediately before the commencement of the Matrimonial Causes
Act, 1857, and the provisions of this Act with reference to the hearing and
decision of petitions shall so far as may be necessary applied to the hearing
and decision of petitions on which damages are claimed.

(3) The court may direct in what manner the damages recovered on any
such petition are to be paid or applied, and may direct the whole or any part of
the damages to be settled for the benefit of the children, if any, of the marriage,
or as a provision for the maintenance of the wife.

This section replaces s. 189 of the 1925 Act (p. 1269, ante).

31. In every case in which any person is charged with adultery with any
party to a suit or in which the court may consider, in the interest of any person
not already a party to the suit, that that person should be made a party to the
suit, the court may, if it thinks fit, allow that person to intervene upon such
terms, if any, as the court thinks just.

This section replaces s. 197 of the 1925 Act (p. 1273, ante).

24688—5



66 JOINT COMMITTEE

32.—(1) Notwithstanding any rule of law, the evidence of a husband or wife
shall be admissible in any proceedings to prove that marital intercourse did or
did not take place between them during any period.

(2) Notwithstanding anything in this section or any rule of law, a husband
or wife shall not be compellable in any proceedings to give evidence of the
matters aforesaid.

(3) The parties to any proceedings instituted in consequence of adultery
and the husbands and wives of the parties shall be competent to give evidence
in the proceedings, but no witness in any such proceedings, whether a party
thereto or not, shall be liable to be asked or be bound to answer any question
tending to show that he or she has been guilty of adultery unless he or she has
already given evidence in the same proceedings in disproof of the alleged
adultery.

(4) In any proceedings for nullity of marriage, evidence on the question of
sexual capacity shall be heard in camera unless in any case the judge is
satisfied that in the interests of justice any such evidence ought to be heard in
open court.

This section replaces s. 7 of the 1949 Act (p. 1377, ante), amending s. 198 of
the 1925 Act (p. 1273, ante) and s. 198A added by s. 4 of the Supreme Court of
Judicature (Amendment) Act, 1935 (p. 1298, ante).

Interpretation, Repeal and Short Title

33. In this Act the expression “the court” means the High Court, except
that in section seventeen, where the context so requires, it means or includes a
county court, and the expression ‘“prescribed” means prescribed by rules of
court.

34—(1) The enactments set out in the Schedule to this Act are hereby
repealed to the extent specified in the third column of that Schedule.

(2) without prejudice to the provisions of section thirty-eight of the
Interpretation Act, 1889—

(a) nothing in this repeal shall affect any order made, direction given or
thing done, under any enactment repealed by this Act or the
Supreme Court of Judicature (Consolidation) Act, 1925, or deemed
to have been made, given or done respectively under any such
enactment, and every such order, direction or thing shall if in force
at the commencement of this Act continue in force, and, so far as it
could have been made, given or done under this Act, shall be deemed
to have been made, given or done respectively under any such
of this Act;

(b) any other order in force at the commencement of this Act which
could have been made under any provision of this Act shall be
deemed to have been so made;

(¢) any document referring to any Act or enactment repealed by this
Act or the said Act of 1925 shall be construed as referring to this Act
or to the corresponding enactment in this Act;

(d) for the purposes of the India (Consequential Provision) Act, 1949
this Act shall be deemed to have been in force on the twenty-sixth
day of January, nineteen hundred and fifty.

35.— (1) This Act may be cited as the Matrimonial Causes Act, 1950.

(2) This Act shall come into operation on the first day of January, nineteen
hundred and fifty-one.

(3) This Act shall not extend to Scotland or Northern Ireland.
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MATRIMONIAL CAUSES (PROPERTY AND MAINTENANCE) ACT, 1958
(6 & 7 Eliz. 2, c. 35)

An Act to enable the power of the court in matrimonial proceedings to
order alimony, maintenance or the securing of a sum of money to be exercised
at any time after a decree; to provide for the setting aside of dispositions of
property made for the purpose of reducing the assets available for satisfying
such an order; to enable the court after the death of a party to a marriage
which has been dissolved or annulled to make provision out of his estate in
favour of the other party; and to extend the powers of the court under section
seventeen of the Married Women’s Property Act, 1882.

[7th July, 1958]

1.—(1) Any power of the court, under the enactments mentioned in the next
following subsection, to make an order on a decree for divorce, nullity of
marriage or judicial separation shall (subject as mentioned in subsection (3) of
this section) be exercisable either on pronouncing such a decree or at any time
thereafter.

(2) The said enactments are the following provisions of the Matrimonial
Causes Act, 1950 (in this Act referred to as ‘“the Act of 1960”), that is to say,—

(a) subsections (2) and (3) of section nineteen (whereby, on a decree
for divorce or nullity of marriage, the court may order the husband
to make a secured provision for the wife or to pay her a monthly or
weekly sum), and those subsections as extended by subsection (4) of
that section (whereby the like provision or payments may be
ordered for a husband where a petition for divorce is presented by
his wife on the ground of insanity) ;

(b) subsection (3) of section twenty-six (whereby, on a decree of
divorce or nullity of marriage, the court may order the husband,
and, on a decree of divorce made on the ground of the husband’s
insanity, may order the wife, to make a secured provision for the
benefit of the children); and

(c) subsection (2) of section twenty (whereby, on a decree for judicial
separation, a husband may be ordered to pay alimony to his wife),
and that subsection as extended by subsection (3) of that section
(whereby the like payments may be ordered to be made by a wife
where a petition for judicial separation is presented by her on the
ground of her husband’s insanity)

For ss. 19 (2), (3), 26 (3), 20 (2), (3) of the Matrimonial Causes Act, 1950
see pp. 1388, 1391, and 1389, ante.

(3) In relation to the provisions of the Act of 1950 specified in paragraphs
(a) and (b) of the last preceding subsection,—

(a) any reference in subsection (1) of this section to a decree shall be
construed as a reference to a decree nisi, and the referen<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>