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Technical and Bibliooraphic Notaf / NotM tachniqiMt at bibliographiquat

Tha Imtitutaiiai attamptad to obtain tha batt origjfial

eopv'availabla for filmini. Faatt(fa* of this copy which

may ba bibliographically uniqtia, which may altar any
of tha imagat in tha raproduation, or which may
aignificantly changa tha usual mathod of filming, ara

chackad balow.
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/ - ' "

"

Covarti/la missing/ /
La titra da cpuvartura manqua

:n aradmaps/

I gtegraphiquas tn ooulaur

eploura^ ink (i.a. othar than bkia or Mack)/

/Encradac

L'Institut a microfilm* la maillaur axamplaira qu'il

lui aM possibia da la procurer. l.as details da cat

axamplaira qui sont paut4tr« uniquas du point da vua'

bibliographiqup, qui pauvant modifiar una imaga

raproduita. ou qui pauvant axigar uim modificatidn
'

dans la m4thoda normala da filmaga sont indiquts

ci<dassous.

I ooulaur (l.a. autra qua Maua ou noira)

Colourad pagas/
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Showthrough/

Li Trinsparanca
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Coloiwrad platas and/or illustrattons/

Planchas at/ou illustrations an coulaur

Bound with othar material/

ReM avac d'auti«s documents

Tifht binding may cause shadows or distortion

along intartor margin/

La reliure serrte peut causer de I'ombre ou de la

distorslon le long de le marge intfcieure

Blenk leaves added during restoretion mey eppeer

within the text Whenever possible, these heve

been omitted from filming/

' II se peut que certaines peges MencHes aioutles

tors d'une restauration appareissent dans la texte,

meis. lorsque oela itait poislMa. ces pegas n'ont

pasMfilmfas.
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q Quality of print varies/

Qualiti inigMe de I'impression

Continuous peginetion/ *^

Pagination continue

Includes index(es)/

Comprend un (des) index

Title on heeder teken from:/

Le titre de I'en-tlte provient:

Title page of issue/

Page de titre de la livraison

Caption of isstkp/ ,

Titre de dtpart^ la livraison
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Giniriqua Ipiriodkiues) da la livraison

Addittonal comments:/

Commentaires suppMmentaires:

Various paglngs. There are some creases In the middle of pages.
Pagination multiple. II y a des pi Is dans le milieu des pages.
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Tti* Qopy filmad h«r« has bMnrtproduead thanks
to thi« a«n«rotity of :

'

'

Lfbrary
University of Vea^tern Ontario

Tho Imagos appaaring hara ara tha baat quality
pdsaibia eonsidaring tha condition and lagiblllty

of ^ha original copy and in kaaping with tha
filming eontraet apodflcationa.

Original coplas in printad papar covars art fUmad
baginning with tha front covar Jand andlng.,on

tha laat pagaWith a printad of llluatratad Impraa-
sion. or tha back eova^^vhan appropriata. All

othar original copiaa ara fUmad bagtnmhg on tha
' first paga with a printad or llluatraMd impraa-
aion, and anding on tha laat paga whh a printad
or illyatratad impraaaton.

Tha laat racordad frama on aach microflcha
ahall contain tha symbol —^^ (moaning "CON-
TINUED"!, or tha symbol (moaning "END"),
w^chavar applias.

1^

L'tfxamplaira film* fMt raproduit gricil i la

gAnArositA da:

Lot Library
. University of Mestorn Ontario

Las imagas suivantas ont AtA raproduitlis avac la
plus grand soin. eompta tanu da la coijdition at
da la nattatA da I'aitamplaira filmA.^at
conformKA avac las conditions du contUt da
fllmaga.

Laa axamptairas originaux dont la eouvt,
poplar ast Im^riniAa sont filmAs mt con$inan«ant
par la pramiar plat atain tarminant soit par la
darnlAra paga qui compdrta una ampralnts
d'imprasslon ou d'illusfration. soil par la tacond
plat, salon lo eaa. Tous las autras akaniplairas
originauii sont filmAs an eomman9ant paV Ja
pramlAra paga qui comporto una ampraintA >«„

d'imprasslon ou^d'illustration at an tarminant par
la darnlAra paga qui comporto una taila '

amprainta. ^

On das symbolos suhrants apparaltra sur la

darnlAra imaga da chaqua microflcha, salon la

cas: la symbols «^ signifia "A SUIVRE";ia
symbols signifla "FIN".

6*'

^.'.

liT

Mapa. plataa. charta. ate., may ba filmad at
diffarant raductlon ratios.. Thosa too larga to ba

' (sntiraiy Includad in ona axposura ara filmad
b^inning In tha up^ar laft hand comar, Jaft to
rhght and top to bottom, as many framas aa
tAqulrad. Tha following diagrams illustrata tha
mathod:

1 2

/

^

*,"?t-'

Laa cartas, planchaa, tablaaux.,atc.. pauvant Atra
filmAs A daa taux da rAduction diffArants.'

Lorsqua la documant ast trOp grsnd pour Atra
raproduit •n un saul clichA, 11 ast filmA A psrtir*

da I'angla supAriaur gaucha. da gaucha A droits,
at da haut an bai. an prahant la nombrv
d'imagas nAcassaira. Las diagrammas suivsnts
illustrsm la mAthoda.
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COURT OF REVIBJW, 18«3.

MONTREAL, 30th NOVEMBER, 1883.

Coj, Johnson. J.. Tobbance, J., Bainvillk, J. .

No. 217.

5-

llKi6 :-That Arttele ioe9 of the Clirll r^- ' ..

Interest run, on.„ci„rpLStorr ^ '"• "*""»"' "''•""•rW-re. «d th..

thea,«lvesbe.r interest ^Z^l\ZTl '" "''*'''' """'^
^«'>«^H-

for the amount of the couirbat&? • »

^^'"'''*- ^''^^'''' "'«' S^^^^N
this judgment, refusing ^$513 Lfe^^^^^^^^

« *»>« l-^ter pa^t or x
that is now before us. It is addK 5S . T ^''^ ^^^PO"" became due,
represent interest on the bondr Th^l^l!*^?** T*

*••"
''""P*""' *'»«'°««l-e^ ^

of them a negotiable instrument l^lZ^
^'

*'"*T^ "«' "^^''^heles,, each
«ndthe«ca» be no douras to o«L P r fr "''•"'''"« "'•^d,

I

w as to our (hrn law apphcaWe to sueh faets. Art!',"
,, 'IX ' •

\.J^»»-, Vol. 28.

^

\

\

'lilSi^a^Ss^^



COURT OP REVIEW, 1883.

DMrMi«ra J 069 C. C. puu th« debtor »m nuird by l1i« mW MpirolioD of lh« torn of pAj-

Tllnumr^a'
'''°'''

' ""^ ''^ '" ^'"' ""^ dofeaoe to niake it oould only b«, under Art. 2323, by

RoatoQ lif ce. thowiiiK ilmt he had the (uDdii ready, I ani tpid that two oaaea have already

bovn dccidud in thU aenae by thia Court, but I am not acquainted with thcin.

Daniel on Negotiable IiiMtrumonta, Vol. 2, Noa.UOO, 1493, 1500, lfiO&, 1513

and 1514, oitod at the bar, pluoc the uiatier beyond doubt, and the error of the

judgment oompUined of aroae from taking the teit of a digest aa law, while

the caaoa relied on in the digest were the othur way. Wo therefore referee

the latter part of- thia judgment, and allow the intereat since tho date of the

maturity of theae ioslruments.

The following is the written Judgment of the Court : — *
/

" Tho Court, etc. .
'^

" Considering that there ia error in the said judgment in so far only as the

the same dismisses the plaintiff's demand for interest, amounting^o 1513, upon

the sevorul coupons in plaintiff's declaration mentioned
;

" Doth reverse that part of the said judgment, and proooeding.to render the

judgment which ought to have been rendered with respect to the aaid interest
;

" Considering that each of the said coupons was of itself a negotiable instru-

ment^payable at a certain time therein evprussed, and that the mere lapse of the

said time so eiprossed constituted the defoq^jlauth in mora, in virtue of artiole

1069 of the Civil Code, without any demand for'pay.yicut, subject, however, to

the defendant's right to pleud and prove tha^ they hadMuqds ready to pay the

said coupons in conformity with Article 2323 of the CiwkCoHfr;..,

'* Dolh condemn the defendants to pay and satisfy to said plaintin^i^ar repriie

tCinitance the said sum of 9513 currency fur interest accrued on said^jovponi'

from their respective maturity up to th,e 2ad of January, 1883, in addition to

the »£|fount in principal already adjudged upon in fuvbr of the pUiotiff^ar

V, repnge dUmtanct by the said judgmenB of the 5ih of July, 1883, with interest,

etc.

Beique, McGoun dr Emard, for the plaintiff.

Lonergan,^ for tho defendants.

Judgment refn^rmed.



COURT OK UKVIKW, 1883. 8

COURT OP REVIKW, 1883. ' ,

Coram JoiiNW)!*, J., DoiliBTr, J., Raimville, J.

No. -iiu.

NONTRKAL, Mth DECKMHEH, ISM.

LamUrt yn. The Gnnid fnmk Ituilwag Co. o/ Canada.
Ublo i-Whur. > l,or.« «m found .t..d nMr the r*ll».y tn«|i of tU« il.ft.nd««l. .nd ih.«M.«.-

There wa» a oaM of Siniard v.. The St. Lawrence and ChampUio Railroad Co
deeided .„ Appeal, 14 L. C. H. 40«, which r««,n.bled thi. co«, i„ io.portau';
re«pecta The Court thiire held that the plaintiff had failed to esUbliah faU com
Action diliniiwcd.

'

Pw Curiam—This waa an action to recover the valuoof a horn allcKcd tohave been k.led, on llth Aug«Ht. 18«ri, through the negligence of defendant.,
and their neglect m not keeping the feiifcH neparating the road from the land ofone laaie Goptte in good order. The borse wa. found dead at the bottom of »cu vert on the railroad. Ho had eacaH from the field adjoining, through .gate. There was no evidence of the hor.« havini^.hoon rtmr.'!: by the train or
locomotive, or how he wa. killed. As to the condition of the fence through whichthe horse escaped from the land of Ooyet.c, the evidence was conflicting but th.Court preferred the evidence of defendant*' employes a, more satiHfuctorjl Therewas this crcumstance testified to by several witnesses, that Isaie Oovette the nro-
prietor, immediately aitor the accident, when asked to .<yount for it, said that thefence was gocnl and the gate was shut at night, and fould. open in the morning.through which the horse c. oaped. It was a common praoticVfor people paJingihrough the gate to cave it open. It wa. a suspicious circumsUn^ thaTthopopr^tor transferred his claim six month, after the accident to the ^a"ntff

ir.^ k"" •
""' ''"' "'"^^"" 00 .consideration given, and tSat

S

were to share m the V^^g^if successful apinst the Company TheSwas taken .^mediateJ^-che transfer. Why was the trail; mad ?p"
bably Isaie Goyette, theTsilgnor, hadlitlle confidence in his claim
The inscriptioD in Review was by the plaintiff fVom a judgment of theSuperior Court, Montreal. (Torhance, J., dismissing thealtion.)

-

l,elow
•_"""**"' ''"^ ""''" •'J^

*•>" '«*"•<» -^"dgein the Court

Johnson, J._ The owner of a horse which met its death on the line of therailway has assigned his claim for damage, to the plaintiff, who alleges bv hi!

2ldt\'"''""'n""''*'^
•"'''' '^ '«"-> oftheinsufficirc^o'theg^a^its fbstening, which he attributes to the negligence of the LJJj^

The case must be looked at, fii-st. with reference to the liability of tte defen

«pecting the gate; and, secondly, with reference to whether the horse, being



COURT pP RKVIEW,ll883,

II

^^—^— I
^

^

— ,

Aia> iHtnia «hn»a •!.•• ik. ...*. ... 1 l._ « . t ... ' •

Trunk Ka.lvAjr . ., .- . ..^ .; >» ur«» iii

«*. o»iH.,*. Ale,. Deni, «how* that th« Kite and ita futanU^a war* all rla(ht,

(omp.nj.obh«ati9n.w«..i;.«n.l th« aame thing U .lUtino.Ir prowl by tha
or da„oa of Alaxaodra Bol-ay. anj" that of Jeaa M. Boauojmmp. Tha,^ two
witn««M .r«, RO furthar an.l *,y th.,t Iiaia 0.)ra«a. who m,y bo oonaidotcd tha
ra. pUioUff. d.jt.„«tly .t,>,.l. shortly aftor the oo^rrono« (at 4 ti^a whan ho
probably Wu nof thinking .bout K*in«.to law), that not only wa, tho ^o in •

had ^t out; and Alewa (}„yotta, the unolo. aay. tho ««.no thing. It would "

e.|aofthe.«.m,lade.th. Xt would bo ib^urd to hold anybody el« reapon-
.ibrj,for an ooaurranoe to which tho no«U,«neo of tho ownoror thomv under hia
control had materlully contnbutod by loa»in« the gat, open. The rule in auoh ,

Tl "T ^
' T'^,.'"

• "" '''°'»'"'"*'y "'•*' "P«" '' K'on-iuppoaing that

l.\ r 7 '",""' ''""" "" •'"'^ ''^ ""' •^''''«" '

'

'^ '' -•'^'•"' '» -^-^-^^r tomake them otWwi«, roapon,iblo. If the owaor by hi. own fault contributed to
.
he roault t^e defendant, would not bo liable. I„ xU, ,^.., „f ^y„„ , fyar,Uv

^

r,fi,. ^^
"I«-" 00,.^ whore ordinary neglig^ce ia suffidlent to infer

liability ,t ,. a good defence to .how that there wa. contributory negligence on

.. ^fTa r
'. f

**"
'

"'"' " '? "''^' '" "'""' '»•''' »'""^"8'' »»>« -Kligonce '

of the defendant waa a cauHe. and even the primary Vmso of the occurrence,
yet that It would not Imvo hnpponed without a curtail degree of blameublo
neghgence otf the part of the other.- The.amc thihg waa alao decided In thia

Court.
n

the c,.,e of ValUe v. The Moutr.nl G,., Co., referring to the lead^g
'

hnghrf. caae of 7^./ .. Waml.n, 5th Vol. Common B««eh Report,. ^, m^here «u judge, held that,.if by ordinary c«ro the plaintiff might hare avoided
"

the con«H,uenee. of tho dofond.nfa ncgli^nce, he in tho author of hi.' ownwrong and,cannot recover. In tho present case, however, wo aw not entirely
relieved from con«dering tho .econd part of the ca«, bepau.,o there la another
rule equally pla.n an rcnpect to cost, in .uch ca.ea, which i,, that cost, are to bo
divided, where there ha., been fault on b\th .idea ; but, of courHO, if there has
been no fault proved on the defendant.' pa\t, the plaintflT would entirely failand would ha^e to bear the coats. Now we aro left entirely to conjecture a. totheimmedmt^ Mu« of thi« animal', death. It waa found in tUdtoorning dead
or nearly w, l^^ng at tho bottom of a culvert, with aome mark., on it which mighl

^ or might not have been made by contact with the engine or any part of the train
or It miglt have been frightened by the approach of tho train, ind in ita flighi
have fallen into the culvert. It is Impossible to "aay with any certafnty from the
evidence what was tho immediate cause of jts destruction

; but even if it had
been hit by the train, the Compai^y would not necessarily bo liable for running

,
over anything on their track (which is their own property for the purpose Jrunning trains) if that thing ha<| been put there on purpo.se, or, whiohU thoaame th.n^ had got there by the fault of the owner. I say the Coinpany would
not be liable id such ca<K> unless, by ordinary, care, they could h^ve avoided the

\

• I
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«.. w. .b.. I.TZ' r,.t^h.°'. """kT""!
"'"-«"•• Tb.X

/ P«>perl» DK.kini .k I

'""""wajr. »o that thU. Is, not a osm «haM

/Vo«r«.« A 4r.>, for th. p|„i„if.
"
Judumont ooaflrmW,

,. ^
f/«». iVamK.. ^.6'., for^ho dcfftDdtnU. ^ -.

—

^-
COURT Q? giyKKN'S BENCH, 1884.

/ MO.VTREAL, aaTHJAXUAnV, 1884.

Baby, J. -^
'•

• '.

"
'»

—«^f

^^ No. 508.

TAirsEy,

BETHUNB M It-.,-

APPItLAMT
i

M«I.D r-TlM» wb«7« • defendant I
* R«8'0»o«i»m,

render o" "eTilr j88rrl:'* 'T'" ^'"'^ "^ C'^™. '.X

diBtrib«tioDprep.rc<r by the lll^ouTafV '^' '^ ''^'"^'^ "<»
Sheriff of thU diatriot of the r a It f' t,'^\?'^'^'

«»• ^h* sale hj the

epHlant. •

>j

mentiooed, and diamlssiDg the coa^t«tioa of

- - -J^^::C;Sr^?,^''' "^t-*^
^^'- Nove^he, I88I:

thereby awaHed to the i:dl "^^^ ""^' '''>'^''^"- "^ ''«>''"> w2

«t the auo, of «lfl4.40. ' * "''"''* ^'« ^w/l^bBeqaentlj taxed
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i» .

Tnwey
aid

\

w-

»eth.u;.-.., .
®''^*'*»"*"*^ 'e«P«n<Ient«, as the plainfiff^ar diwrac/.on rfe /r«u, issued»<*««—i..,ecat.0D against the goods a„,l chattels, lands and tenements of «id irn.rd

^ . Emerson for the amount of thcii- |aid costs, and, caused the goods and chattels io
> h.« house to be seized

; but the sale.thereof ^aj, stopM by oppositions fyied by
ills wifeand her sister, cliiiraing the ownership ihereof. ,

Thereupon respondents cused a certain lot/of land and premises belonging to
«a.d Bernard Emerson, No. 718 St. Lawrence Ward, of this city, ,o be seized
under said writ but. the sale thereof was opposed by paid Bernard Emerson, on
the ground of alleged irregularities in the seizure. The opposition of Bernard
Emerson was contested, and on the 19th April, 1883, was dismissed with costs
t^hich were taxed at the «um of «35.25. A writ of venditioni ^pona, wai
thereupon issued, ordcrmg the sheriff to proceed with the'salo of said lot of landand premises, and on the 2.ird May last (1882) the .„id lot of land and
premises were sold tp said appellant for the sum of #700 (the assessed value of
the property being $2000. as appears by the account fyled ty the city, paper 2
01 the record). j^ e r

On the 19th June, 1882, a report of collocation and distribution of the pro-
ceeds of said sale ($600.40, aftbr deduction of the sherirs fees and disburse
ments) was prepared by the Prothonotary and posted. "

<

By this judgment respondents were collocated, Ist, for the sum of $10 for
prosecuting to judgment said report j 2nd, for $6.80 costs of execu.io,.; 3rd,

-
ior $35.26 costs taxed on judgment of 19th April, 1882, dismissing the
opposition afin cf«nn«/fer of said B. Emerson ; abd 4th, for$154.40, amountof their costs taxed on judgment of 29th November, 1881, which dismissed the
aaid auction of^said Bernard Emerson, with costs dintraiU to respondents, the
attorneys of Adairt Darling and Samuel Coulson, defendant, in said suit.

After some further coUocatians, inoliidini: one in favor of the City of Mont-

rJ^!fifS
"^'^""°* """ """•^"'^'^ ^"'' ""^ '»»'°"''«' •" P«'t payment of asum of $1200 amount appearing to be due him by the Registrar's certificateund^ an obligation from Bernard Emerson to him, of 17th May, 1880 bywhich said lot ofland was hypothecated. * '

On the 26th June, appellant, contested the 5th item of said report, being the
collocation in favor of respondents for $154.40 for their said costs of suit! but
did not contest the other collocations in their favor.
The grounds of appellant's contestation were that by law, and speciallv bv

Artic^ 606 of the Code of Civil Procedure, the cos'ts o/judgment i^W of .defendant and ofa defendant's attorney have no privilege against and do not rank

^T*.. f^?/"'^
claim existing against the immoveable sold, inasmuch as by

«iW^rticle606onlyaplaintiffscost8ofsmtrankbefore8U(*hypotl,ecaryclaim^
rhatappeUantwas a creditor of said B. Emerson for $1200 uq^bradeedof

SSo^rit^"" •^;,"*'*''y' ^^^'^' "^ duly register^ on the let

tT:l7'A^% said lotof land was hypothecated in favor of appeUant.
and t^a^ under said report of distribution he has been only collocated for part of ,

^
That, taoreover, the original suit in this cause was not instituted unUl'lonic

'

..atter the icgiattatioaoAwotcfltanfg aaidirypothcfl. .

=^

.'r-

;*

¥
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That, furthornlBre, the privilege granted exprcsBljr by law to the plaintiff's costs "r^-r
of suit oaDDot be extended to. tbe defendiint's costs of judgment in the absence BeU.iSf.t.1.
of an express provision of law to that effect.

The contestant had a right to have the said fifth item struck out of the said
report, and the said report reformed so t^iat he might be himself colloctod for
tile ampUnt of said item.

'

The-^respondents thereupon inscribed said Joauw for hearing on said contest-
ation and on the 6th October last, the contestation was dismissed with coL
and the collooutlon io favor of rcspondents-maintuioed.
Thejudgment WU.S as follows:— ,,

_

" ^« Cour aprC-s avoir en.endu les parties, savoir, Ic contestant TopS it
Messieurs. Botl.une& Bethu..., crdaneics par distraction coUoquiSs pour leu?
rais par le projet d'ordre de distribution pr^par«5 en oette cause, sur le mdrite d

la contestation ^ar Tanscy, de l^t^ collocation, pris connaissance des ^critures'

1 ! IVlTf^-"" '''"^^••"^W* '«>"• c«»«8e et des pieces au dossier et sut
.le tout ddlib^r^; ' . . ^

^onsid^rant^quele'contestantTansey.criaacierhjpothecairedudemandeur,

8 objecte k la ooiloc,tion des dits mnfri-cs Bethune ft Bethune, disant, ««'Us a'onj
droit 4 aucun pnvi%e pour les fruis par eux r^lam^s, attendu que ce ne sont
que des frais de defense, et que I'article 606 du code de procddure civile n'ac-
«orde tel privU6ge.que pour les frais de poursuite du demandeur dans I'aotion •

Consid^rant que le priyilege pour les frais de justice n'est pas ^tabli pw
1
article du code de procddure civile invoqu*,mais bien paries articles 199,4% i-;^009 du code civil, qu, necomportent aucune restriction telle que o«lle allAfuSe'

par le contestant

;

^
• ^

Consid^ant qu'en droit ce privilege s'^tend 4 toutes les avances ei iAifehsq.
faites par qui que ce«,it, dans l'inter6tcommun des creanciers, et 4 celles ayarj
po^r r^sultat d'arriver 4 la realisation du gage et 4 la distribution d« prjouiavantage de tous; *^ *^

J.7!^^l}
'"

r*""'
'^"' ''"''*''" ^^^ ^"^ «*>•*« «*« P'~^<J»" «"•«, B»rto«t

de Ler '
^
'", T'-^ """'"""' '""P'*'* ''' «''"'« 2, n'a pour'effet que

fnterSLl 'T"r*'«".
^«« ^^'^ ''^ J-*'^^ «"»'« ^ux. et nVsaurait 'tre.nterpfet^de man.^re 4 restreindre le privilege accords pour les frais par leaarticles pr^itfodu code civil

j
- ,

*~" '«» ^'^w P" '«>

Consid^rant en congruence que le d^fendeur qui, par ses procedures dansresp^ a procure la realisation .du gage commun d^creancL du W-4eur, ne saurait dans les circonstances fitre prive du privilege sus-mentionnr
Kenvoie la contestation du dit Ta^isey et maintient 1. oollocationTrriteau

'

projetd'ordre de distribution en/aveur des dits maltres Bethune 4 Be htHreursfra,. comme susdit; et oondamne le dit contestant Tansey aux f«is £ia dite contestation .distraits a«x maitres Bethune &Bethttne."
;;,"^""^'•*«

Kamsat, J. (rfmenh'eiw) :—

^c^^'^yr^ fr»^»jadg»ttent dismissing a contestation of the collooa-^t^omjoges for geir costs as ,utra,anU in a suit against throwlTf

«

4

1

I-

rtrfaypotbeoatfiatn favor of appellant.



tm,-

' '"'";

8 COtlBT OF QUEEN'S BENCH, 1884.

MUl
B«thn«a ipt

- ir

Atllir„f .^r \u
««^t« necessary to bring the real estate to sale

ngeao, oia. But „ q^,„„ .tgumoot haa beon put fomarci It ii »M .h.,

th»» !,{- :^j X .
"'/ '^' ^- ^- P- 1^6. It IS, however, to be observedthat this judgment » not of the highest authoritv Th. i„A

7. '"**"«*

reversed the judgment of the Court of wL? ?" J^'^S^en* >» appeal

luipgriKnt IS tnat tne reasons £'iven in onnnnrt «p !,» • j .
"«•« *

-w,^ 5™ .h.11 :s h.j::-Jrs!; .tit'r^Tli ?*? :j

-- " -/

/•^

/
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±:.

I m tlLrf .1 »Wj!«oted. that the party h«i an action for what it ooet r..^

« sen.b onST'^", 1''
^l'^''

''° '''^^''^"^ "««*''«'• ^hey have made B,«.u^-au.«o somblanoe of proof that the appellant h«, grown richer at their coat Itbiok th.8 estabhshes that under the old law there was no privilege fo tr^osta \

oreduW, but only to the former for the costs ofexecution
••»'<«'«piiary

To W,«t extent is this altered by the Code of 0. P.? Art. 606 S 7 "The

<n.^c^n. icaanot thi^uhat is f;;;;r';rte:;^'t^s: "z'^^^

S" ' rn""" "" ^"PP^'**'^ ^^ articleTl994-5 and"ojp §5 C C

BABT,J,<_Thi8isan appealfrom a judgment of the Sunarior plnrt ™.;

ms pnted to respondents, the defendant's attorneys
"'""'^

These costs were taxed at the sum of il'U An «n^ p ... -

T'»»«PP<«'t'onbeingdismi3sed with costs on writ of F«.^*- • «. ^

lot of land in question was sold and adjud^eVto r^^II ^J u"*
^"^'^' *"**

Thia anm «f L - • ,
*°J"°8«<» «> appellant for the sumof S700ihis sum of money havmgbeen brought into Court in iK««li-

.
'^f*'*

of collocation (»nddi»tHb««on of^heS^S«^
tj^ho prothonotary and posted in the ordinarj^

^ '^' '" prep^m^
^^ay this «port, the resppndenta we. collocated for the two above-mentioned

certificate, bufonly .t,ant^. fh. . '"' *". ^^^""^ ^^ *•>« «<»»»'"'»

favor of. Leniant And rfVdlndl^!'^^^
the coats ofjudgment in,

<lonot rank befo" a htlhl^^ ?^^^^

'theonls^rl^liir^^^^'^^^ -gain-t the immovTblo «,ld,

/

Itw» I..M k .L '^'^^f^W "" *' ""** ''J **»« jadgment below

.._).
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10 COURT Of'quEEN'8°^BENCH,^ 1884

k

ho 21ZT^ p"^ "/""' "''^""^ ""^ '"•''"^'8°^
;

«'"» ^bit Art. 606 of

Si Jit ff TV"'r'r ""'
'° »" ^"''''" »"

»
-^"o^- of •'•0

thTloT-f"'«V"'
.""? *'^""' "'''''"*'"*'* ""'«'"« «f the Civil Code

:
Tl.athe costs .ncurred aad olain.ed by respondents had been made "oAn deproLrer

t^^Tt^'^lTr 'f-^'-^"-'--"-'! therefon, Messrs. ^^0
Z r!.u T"'*^ ""^'^'^ P"'''««« given to the.n bylaw. I u.„y say at

2crofb2ti„ t?
'^' ""''"*"'' " thcclain. thereof on the plaintiff had the

coi^ i8?r "^^^^^^^

tj^ prpporty to a «ale. But, say. appellant, fhe priviK^e for

Kouldl ' ^ ;^" ?''"'"'' '^ ''" '"' *''^ ''°^*» '" ^« privile.^ is that

'

«.ey should bo .ne^rred m the interest of the mass of the creditors Z by tha

Who here caused tje lot of land in question to be brought to sheriff's sale andthe proceeds tb.reor^ivided a^ong the hypothecary creditors ? RespI„deo^noMy else, as alread^.emarked. The creditors benefited thereby, an"^0^

the ««.„„„ .„a „i,„„ .|,„. ,,„ ^ ^^ ^
°™», <fc. o»to or

_

d.ffere.« h.™ dr»ppe.,ed, ,Wp«uL h., become „;aSrm..d.r;fmcredtobriesth. p„p„^„ .„leh.v.been ooosSTo^J^od ranked .o.„rai„g|j,„„.H.„l,^.,i„„, iJ^t^J^^'he .w .u.d.»„.,.„
h,po.hee.,,cr»li»r,„.,«„,.i:ir^^,lXhtLl

1 he judgment 18, therefore, confirmed with costs.
'

oa'aoe.

y. CoWcr, for appellant. ,
Judgment of S. C. confirmed.

^e«A«n« <fe 5e<Atf«c, for respondents;



COUBT OF QUEENS rfSNCH, 1884. 11

COURT OP QUEEN'S BENCH, 1884.

MONTREAL, 21iT FEBRDARY, 18M.

Coram Hon. Sir A. A. DoBioN, Ch. J., Monk, J., Bamsay, J., Cross, J.^

,
Baby, J.

No. 21,

'

MoDUNBLL bt al.,

*^

BDNTLV,,

Appillamti^

RllPONDI.NT.

Hbld :-Tli»t • party, whoM olalm (alnit an Immoveable aetaed and fold by the thertff appeared
111 the Reglxtrar'i oertlflcate, but haa not been collocated in tl^a report of dlstrlbfttlon, and
who ha« failed either to oonteat the report offdJatribution or to«ppeiil from thri Judgment
homologating the same, or to present %r*q\iktt eit>i{« or an opi>ositlon agatnit sueh Jadg-
ment, a« required by art. 761 of the Code rif C. P., oannot. by direct action, recover th*"
amount of his saM claim from the party collocated in sueh report to his prejudice.

ThiB was an appeal from a judgment 'of the Superior Court at Montreal
(Rainvillb, J.), on the 16th February, JJ?83, maintaining th^ (license en droit
fjrled by respondent to appellants' declaration and action, and dismissing their
action with costs. I ' -

The appellants' action was /instituted on the llth February, 1882, against
respondent and one Joseph Di|fer, for the recovery from respondent of a sum of
$330, with interest from the Ist November, 1879, alleged to be due to the^by

' him in the proportion of $110 to each. * V^

The declaration alleged that the appellants are the I^gal owners of a hailhur
' defondt claim for $330 and interest asafbresaid, on celtain re$I estate, dei^ribed

in the declaration, which had been judioiallir sold, on thi22ad of December^ 1 880,
by the Sheriff of Montreal^ in the cause N6. 2589, whelein one Thomas l)ick8on
was plaintiff and said Joseph Oier was defendant. I
That on (he 7th February, 1881, a report of distriWution of the net phnseeds

of the said sale was made and posted kp by the Prothonptary of the said
Superior Court; and by the eleventh and last^ item rfs^ report the balance of
the proceeds of said sale, after collocotijon of certiin cfoimants, creditors and
opposants, was awarded to said respondent as folloWs :—" 11. To the oi)po8ant,
Alexander Bnntin, in part payment of his claim imoqnting to two thousand
four hundred dollars, bearing interest at eight per oint., from the 18th Ndvember,
1877, founded upon an obligation and mortgage ftom Joseph Dier, in I^is favor,
executed before Hunter, Notary, ott^the 18th Ma^, 1869 §2312.80
Costa of opposition to Messrs. Bethune & Bethu^. "-^

18.60
That tlie said contestation was contested and finally homologated on the 17th

day of May, 1881, by judgment of the said Su^rior Court, and the said sums
have been paid to the said respondent. /

The declaration then alleged that, aocord/ng to the Registrar's certificate
^led in ^bo MiijBaiiBe»Jtha-iippcUantvottght^httv<Hwe& wHoettet^



^-

., .,2

^ :

' ^ "r^^vo, 1884.

.

to have received the V.id «ur/f M^o . J
"'"^ "«pondenshould be declared

ftct and that he ahould I ndelL to J 'T"'
""^^^ "'O' ^^ >•- "^

The rcpondent f^led a di^TauftS' /
'*"• ''^ *"*' "PP^""^'

but „ the plea to the m.ZZZiIT ' ^"^ ' P'^" "" ^''« ««"»"^
»ot now be roferwdto. "" ""'"*' "P •"• »»»« P«^ot appeal, it need

thedec,.„eionand l^^^^'^:;^^ ^^f^' ^^^^'^ ^ "-''' ^
<lcclar.t on are inaufficient in iJTjtTT' f ''"" **»* •"''8»ti<"«' <"^ "id

,

taib th, conclusions of thei Jw d^larlJ f/ ".'^
i?'""*'*

*« ""'Mod main-
^"•«. -ooording to thTiwl /^ •

^
be recovered by this'acln^tCrL ;".'' ^^"°» ''^ ">-- -«Ht.

Alexander Buntin. under andTvMue of !"!
,""''''"' *" P'''^ »« '''^ «-<»

f^f
"^!» -oJe°«nly rendered, hoU^lZ *h

^'"'''' "'^''''' ''''"°"'»'« Cour'
declaration referred to, and the *aidSL L''^"' f •^*''"'»'"'"' '» -'^
reversed or otherwise annulled or etST^K T'J ^"^ ""•»«^' "'oked.

J^f"^|^^*«"e. vigor and effect;
"^'' «'»''•"• ^ho% or in part, and is still

fourt, duly instituted . ' ^**"* *''^ ^"?*">'» Bench, on appeal to that

for » »™u.fc moling, .„.„,|i„^
° 3 «"".°*'. •"J "«•« -0M grcnd,

»ue VMMed, «,„iej „„„L,°
'"• '"^"^ rmwwd or refemod or oehor-

. ~f4^"' ""«" ortor u„ „ tlZZ '"'" """'' °*^ »»»'"

•lleBed in odd deotorion ^ ^^ "^""^ "'""«'' ""«««i»i> «ign«l or

•

'•t.co.r,.^,;:,*°;*J;'"™'*"-bJ"..Snpori.rL,..._/,

'«',«TOlre»MDin<lip„>vSj,.„^^^|.^^^
^

^

"

<#-v
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'*-

" Attenda que 1m demanderesses atldguent qu'ellea avaient one hypothec iifOoMii Hi*,
•ur une portie d'ane propri^t^ conaue el d^signje eomme «UQt le No. 642 di>s bUmu.
plan et livre de renvoi offioiels du quartier Saint Antoibe de la cit^ de Montreal,
que le dit lot No. 642 «tait poss^dd par Joseph Dior qui I'avait Bc<|uis dea
auteurs'des demanderesacs en difffirenta temps, et leqael lot oomprenaitdes lopins
de terre d<5sign^i comnie lots Nos. 7, 8, 9 et 10, qutf le dit lot No. 642 aurait
6{6 Tendu par le SWrif de oe district, et que sur le prodait de la vente le d^fer^
deur Buntin aarait dt^ doll6qud porle rapport de distribution poor un« aoornie
de $2,312.80, et pour $18.60. frais d'opposition, la dite collocation <itan|( bas^e
sur une obligation oonsentie aa dit Buntin par le dit Dier le 18 mi^ 1869
laquelle somme lui aurait ^t^ pay^ j^

" Que lea demanderesses auraient fait renouvoler leur hypothdque sur le dit.
lot No. 642 soivant la loi, et que oopendant elles n'auraient pas 4t4 colloqu«es^

——
" Quepar son obligation le dit Buntin n'avait hypothAque que sur le lot No_

lOetnon sur les lots Nos. 1, 8 et 9, et que d'aiUours il n'« jamais renouveltf
son hypothdque, laquelle n'apparaissait pas an certiBoat du registrateur, et qu'il
n'aurait pas dft 6tre oolloqud au prejudice des demanderesses dont rhjpothdque
apparaissait au dit certificat

;
que la collocation du dit Bdntin a ^t^-oontesttfe et

homologn^e par jugement de la Cour Sup^rieure i«ndu lo 17 de mai 1881

;

','

" Attendu qub les demancieresses ooncluent & ce que le dit lot No. 642 soit
d^olartf avoir 6t6 i. I'dpoque de la dite vente par le shtfrif, hypoth&iu< en faveur
dea demanderesses au paiement d'une somme do $330 aveo int6t6t, oomme

i

balance du prix de vente ; et & oe qu'il soit d^lanS que le dit ddfendeur Buntin
a <Ste ill(ggalement colloquy de tel montant, et & oe qu'U soit condamn<$ A ea

''

rembourser les demanderess^

;

" Attendu quQ le dit d^feodeur Buntin a pIaid<S par une defense en droit, all<?-
guant que le jugement homolpguant le dit rapport de dutribdtion ne pQfl.fait
fitre attaqu6 et rivoqu^ que par un jugement de la Cour d'Appel, on par voie
de requete civile pour les raisons donnant lien & la requfite civUe, oe qui n'apa*
^t^ fait, que mSme dans le cas oA le dit jogement serfit rivoqu^, le d^fen^ur
Buntin ne ponrrait fitre condamn^ qu'4 remettre an Sharif tel montant que 1»
cour jugerait 4 propos

;

• J
"Considerant, qu'en vertu de I'artide 761 du oode.de proiiJdure ci^, les-

ilites demanderesses ne pouvaient se pourvoir contre le dit jugement Jie piir
opposition, dans les quinae jours, on par appfel, on par requfite civile; qu'elles
n ont pas prodnit telle opposition on interjet^ appel, et que >Rur pr^nte de-
mande n alldgue aucune des rai^ns donnant lieu k H requite civile

;

" Con8id<5rant que la defense en droit du dit tKSfendeur Buntin est bien fondle
la mainUenf, et d<Sboute les demanderesses de leur action qnant au dit fiiintin
ayeodiJpens dUtraits A Messieurs Rsthnne & Bethnnc, avocats du difendenr;
Jjnntin, '

v^Cboss, J.:—The- appeal in this case is from a judgment sustaining a
demurrer, and dismissinga suit brought by the appellants against the respon-

/
X



-Tr«""i^^w~

14

fflMoiiallotal.
•11*1

Ruiitin

COUKTOJrgUliyfijj.a bencH, 1884.

jt:

"i-ich n.uy be brkiy .uld /ffl,w!!'
'' """ "P'*"-^' ""J" eircuu«t«noe.

Joseph DierwiM owner of «Droi>i.r., in «. * .• ,

oada«tr«l No. 042, which »u .1^. L .,/"*«'"« •"'""b, oon.UlnR of lot

the property .0 .alo. The ,bo iff^ .

"*"'"'* ^•*'' ^"-^"^ '"'ioh ho broUKht

This cortiflcte .heJd bI. tt IZ'Z''
''''

*!.
""»--

to a large amount. " ' hypothecary creditor on the property

which waa overlooked, Bunt ha il Le„ r.. ^"t r'''"'*'""
'«'"' " f-»

proceedB. after the expenses and ol!!^ T"^ ^'' '^' *"''"» »'•'»«'«« of
^roo. the collocation. aTthougrl'^^r Iff

'"""' """^ '^' -PP*"*"'" <'"'i"e«i

priority.
' "*'' '''*.''^ ™«'«^'"'«'>» »«« -dulj Ui«dc, ahowi^^^

pJeedr'^'"'
^' '"^''«^'?'' -- ho.o,o«aeed;„nd Buntin .warded

->oJ^£:!::vtii:r:,-,^- -^ ^o--^-, thafas^f
-nd '^"utin be oonden.ncd to restore it ^r '^\^'T''y «^ »''« •PP«ll"ot..

with.ut cau«, and «. money not du! hi I "^
"" •*"'"'» ^^ '«*«>»«d «>y him

Tlii. suit waa mot b>rdemuh^rh 'S v 2"" "^ ''"-*' •PP*"'"''-

Civil Procedure, whicJl^^f^^ :?'f^ "r^''^
V6Uf theCod, of

""dislributionmayseekredXbymlXan ' T""' ''^ " J»«J«ment' of
« if there ar« grounda for itVXfeTl h!

"^^
'
"I

' P*'''"'*" '" "'^««*»io".

" being n^nUoned in theJ^^^^tJZTr^ '" ^'»- -«''' «' »>i- claim

" Any creditor mentioned nt^S^*''?™'
••" ""^ "*** •PP«*«<1"

"in the cause may, ^t "
wfthlTd "'"'^ '*'"' •>- -t appeared

"opposition to the judgment" ^^ ^''' """^ '^'••« t»^ '»•«'• of an

^e^:;i"::t^^

limited or precluded by the pli^oTof'l'T?? ''^J^'^*'""*. »" not
ao independent action^ that i'Ta nuf^vTarte^^ """"* '^
laaj exercise or not, aa he aces fit hntthJT

*•** P*"*^ ^•'J"«<i wWoh he
belongs to him; that' the amTunfieoetX B '^'^"T'*'^"

«^^^ «'-'"«»
beenawarded to appellants, was tW^^'eJ^^^^1."^^^^
oug t to bere^tored to> appellant, tlSwl"' "^^ """"' "'

creditor, and the question of Sitv i fTLT ^""*'"' •»"* ''« *'«»''« •
appellants ahould have attendedt^ h ir" .

''"•""'""' ''^ *"« ^^^""^ The ^
-niea aud.i.,edany qu::t^Ua rSL^^^^^^^^^^

«^>''«
p-d of by ^ojudgmeotof dutributi.* tiv;?!:;:::::^: r:ns,t

*

>-ia.>,^^-a^-
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Dy to avoid the great tmbunt of litigation that would ensue if every porton who MoDomII o i

bund hiiuaelf diiuippuinttNl iii the re^iult of a diotribution intended to be fla^l, Uantla.

phould be allowed to raiae the qUi^stiou anew bj an independent auit.

Before the law waa enacted, whieb requirea the Sheriff to pnxiure and return

writh the prooeeda of sale a Regiatrar'a oertiflcato, ahewing the liypothoon on the

property aold, every person who hAd a claim' wus obliged at the peril of losing

%iB reooume, to bring forward and file his claim within a very limited delay, and
iratoh the distribution of the monioa to see that he had juutieedone him nccord-

ling to hia rank. Now that the Registrar's oertifloate is made a basis for oollocat-

Rng thrrigbts of the parties, it does not follow thut complete justice will i^cccs-

|*arily be done a creditor or that he is guaranteed gainst mi«takc!«, without tlie

pxerciae of any diligence on his part. It is only a further protection nnd security to i

l^lim,b^tgoeano further than the luw itHclf warrants. Beyond this the law rcmatna
the same, favoring the diligent, and ntill requiring l)im to watch his interest

uguinst mistakes in the distribution of the monies. In this case the appellants

liavrto suffer the oonrequences of their neglect, and the judgment must be
Confirmed. The award of the monies to Buntin rnuct be considered a finality.^

Rambat, J.—This ease waa argued principally as if tjie diflSculty in appcl-
llant's way was that by the judgment there was ra judicata against appellants,
jond our attention was specially directed to Art. 510C.C.P. This is not,
jliowever, the real que^tion. Persons called in by general advertisemcnU are not
parties in the sense of Art. 1841 0. C. In the language of the old writera they

fare more jutftMs ret Judicata non noceat. Appellant's real difiBculty is thuir

i appellant's declaration doea not bring the respondent within Art. 1047 C. C.
There was no error either of fact or of law in paying reppondent. He was paid

I
under a coUooalion made according to law. The prothonotory ia cipressly en-

Ijoined by Art. 727(y«rP. to make hia report of distribution precisely as he

\ made it
;
that is, " hi must act according to the apparent rights of the parties^"

jIt was for the appellant to show within certain delays that these appearapoes
l^rere unreal. Not having donti ao, he loses his order of collocation, not oa il^

'

I principle of re$ judicata, but because he has neglected to protect hia right. Jt
[«eems perfectly dear that if respondent had received, to appellant's prejudice,
money which was not due to^him, the appellant might recover it. And so
strong is this principle that our C. C. ?. has an article (751) which provides
a speoTal prooedare to allow this qtlestion of indebtedness to be raised in the
suit, even after homologation of the report of distribution, and so long as the
money is before the Court. This article shows, wh'at is otherwise clear, the

I

judgm-gnt of dietribatioD as far as regards order is final^ and that it can only
l»e set aside for the reason and in the manner in which other judgments can be set
aside. Appellant's declaration contains- no such reason, and therefore I think
•t was rightly set aside on demurrer.

J. Cbi^r. for appellants.
J«dgicnt of 3. C. confirmed. ^ .

.Al Xra/2amm«, Q. (7., counsel. - ,^. .

^rAune <]& .fierAune, for respondents.
^^
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' SUPERIOR CX)URT, 1884.

SUPERIOR COURT, 1884.

M(KVTREAL, atir JAVVART, im^
^ Comm TkTtt, J.

No. jiao.

Gimthitr \u, St. I'irrrt.
,

».. •"•nation wBTi,,ul J! r'":'"'''!
'" ' ''^" •»" '" '«^-««i '»' •n-li !..• 'u«l.

Etnbliiwns d'abord lea f«it« do la oauM-

quel tZ^f!; .?;? •
^'"^ ^""^ ?^»» -PP'". un jour ou d«,x auparavaSt

culpabilud. N'ayant aUcune raison de BouMonnor tant d. boane volon'd do Upart de ,. ehente.
.1. avait cr« devoir ae ronaeigner auprda d'clle auHa v6ritrf decette confoasion con.pro,„ettaote. L'accua^e avait ui<S avee indignation .vo fail

un parjute et jo voua charge d6 raffirmor devant lu Cour "

^moyt I declare que I'accuatfe tenait une maiaon de proltttution et ou'eUe

: ioi:'i"T''^-^""''''
'•* •-<'^<"-«->-saL Pierrrapoat':;":le t^mom en lu,. d.sant

: " Ce que vou, dite, h ut un nun^ngeLTvZ
tn^nal et par la,„elle Gauthier r.elaa,e 8100 de ,06..^ in^rT

^

qu on u. attnbue, mpis que lea eat-ila prono'nc<5ea il eat proLd par le^r^^^quelu. aasureaa qualit^J profosionnelie
; que n<5a„n.oinViI iT^^nt'ot td.re .„ demndeur

:
" qu'il affirmaU l<,un./uu.,eU et cue ja^uZtl"nelm avait/ait unpareilaveu."

9^1 jamau laicu$4e

olieL'^Ilr'" "• ^T^'^
"^-WQles aur lea inatruetions formellea de «i

'
a^a de aa diente, qu'il a enauite frrc^ le demandeur Gauthier H« J !
juatifitf lea paroka dont il a'dtait ayvi.'

"*"?*"'*«" G»"»»«r de dodner, »

%>,

-4—

^~~~^
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MnlRrA U jii«gktion da d^fondaur, U preuro Attblit qu'll a pronooe^, aans
Toociuiion en qu«itioo, let moUi : parjure ou mu$ vunt /xirjurfM. M. l« Ueoordcr
OcMonlignjr, qui* pria note deoequi a'eat ainni paw<$ decant lui, donue, d'aprda
l« memoir* qa'il en a gardi, la venion auivante: •' 8ur tranaqucatlona:—La
" d^fondorcimo a-t-ello fait dea aveux ?—Qui.— if. 8r. Pierre,—Coat fhux,
vou-i ?ou« parjure»l •• Lo Kooorder fait alora obaerm i M. St. Fierr« qu'll d'«
pan lo droit da parler alnai.

D'autroB t4uioin§ rqpportrat A pea pr«« lea ni6mea eiprexniona et ajoutent que
M. St. Pierre paraiaeart indlgn^ ot en proie 4 ano vivo <5wutloD.

lUnt auaai prouvA quo lo Ifooordor, bron qu'il dlio avoir oonald^ir^ I'aveu
<!omii\c prouv^, a n^ai^nioina dono^ lo b6aiiot du doute i^ raocusde et I'a Alt
remettte on liberie.

TBln*nt toafaltadelacauae. / \
'^_ / .,

L« qu*tion k rdioudro est done) nottcmont ^h^fo: Lo d^Pondeur pcut-il fitro
reohcchd par aotioo oivilo dovaot lea tribunuuV pour Ion parolea qu'il a ainai
prononcdea 4 I'adroaao du tdinojn Oiutbicr, devunt la Cour du Uooorder?

'' La liberty de disouMion—dit Grcllot-Dumoicau No. 844-«8t une doa
oonHitiona loa plus emontielloa do lo bonne adminiatration de la juatioo. San«

• la facultd de dire tout ce qu'il iiuporto aux tribunaux do oonnattre pour Toxaoto
apprdoution doi ddbata oivila et orimineK U d<5fonao no aaurait fltro oomplitc-
Souvent I'artloulotion defaits do nature k portor atteioto A I'honndur d'uno par.
tio est uno ndooasit^ impdriouse de la cause. Sous un autre ropport, il eat dea
prodisdans lesqaela une «pre vdhiJmonoe, uno brusr|u<^ inJJKnatioii ot mdmo

>une cortaine duretd d'oxprcssion aont dana les droits da la partio, oom.no dans
le niinist6re de I'avooat. Cette inddpendanoo dti plaideu^ et de aon d^FonBour a
4t6 rcconnue 4anB toas lea temps : advocui debmt agere quod cauta daiderat,
portoit la loi romaine, et les .annates de I'anoionno jurisprudence atteatent lea
mfimes privileges."

Et Dnreau, rapportant les paroles d'un grand magistrat, M. PorUil, noua dit,
(ohap.tre 3, aoo. 4, No. 4 ) :

" Au milieu dea regies de bien8<(unco quo les
avooats ne doivent jamais perdre do vue, lour miniature detiondrait souvent
inutile, ail no lour <Jtait permia d'employor tous les termos les plus propres A
«ombnttre I'lniquitd; lour <51oqaonoo domourcrait snns foroo, si elle tftait aans
jibertd. 'L, nature doa expressions dont ils sont obliges do se servir, ddpcnd de
la quality dos causes qu'ils ont A d6fendre. II est uno noblo vdhdmenoo et une
saintrlrardiesse qui fait partie de lour ministdro. II ort dea crimes qu'ils ne
sauraicnt peindre a^eo dos coulours trop noiroa pour exciter la juste indignation
des magistrate et la rigueur dos loia. M6,ne en matidro civile, il est des espdoes
«a I on ne peat d^fendre la cause, sans offei^r la personno ; attaquor I'injustice
•ans d,5.honoror la partie ; expliquer los f^ta, sans se servir de termos dura souls
acapablcs de les faire aeatir et de les repNT^nter aux yeux des jugea. Dans ce-
«as, les faitoinjurieux, dds qu'ih sobt exen^pta de clomnie, sont la cause mSme.
bien lorn d'en dtr^ Ie« dehors; et la partie 4ui s'en plaint doit platdt accuser lo
ddrAgloment de aa oonduite, que rindiscrdti^n de I'avooat.'*

(1iiutta«r

I. l-torrai.

jd-fl'
P
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''
"

VJuge do« avoir d. J,, police do 1'Jil, "T'
'"'''"" '« P^^""*?* que I.

Ce«dHpo»ie}onHdelVnciendrnJ»^ 7 '''"• ^2 « 23.

tenon, pour oo„a,«„t q«e,l» uLZl.i n
^ ""^ ^^^»' '«>«"^it • " Ain.i

r».«n.quolo.di«co«r/et
I„, ^'^Zl'^'Z''' ^ P"''^^'-' "-^ ^ '

.gueHc.r«iu,e«p,„,
,,„,,,, "«->̂ ^CT"L"*

'^'Pro,^e„e„e .,,7

r<5«o«dn, I., ,,„o«tio„, .oxquellli. / 'PP"'""* *4iBftifc droit d.
«nDce. " (No. 887 in A,JTW* <»'»poeitioD8 de U iSBHOCnl ^&

[u* Tolles 80nt done lea rA«i„- j •

«»•
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OHihit0 iftmrimJum.

*• U pl«Wofrle, r<

JuR« par arrll du

SUPUOQf

"i« pu Itrt <||t ,«,

• blon clilromont*

W. On peut

1. '• ?

«1 Porloll, dont

oiprciiiioni trop

igioQ du nUgiV
•H< de ion tri-

prinoipe qu« I*

»•» d'avertlret

OS ou trop pou

•itfranyaiaroo-

"•dit :
'< Ainii,

•»oud par la

(ribuoauz n«

<meineDt alii.

igitimet dtla

tB
droit dq

|oer nai«|

t^» p«rdre

diffamat^irea

H A I'aotiOD

" U d^ftoN a« a^rait n} libm. si go^ldte, iak a"M.m, af l« fifll|| m
kara d4ran««ara Itaiant gln^ pnr U orffi^ i'un* action r«ialiv« atti, r«pnMlMa

fqu'ila auralKiiti fkira aui Umotnt u,..Maii. ^Mlt Im partiM ou Uara tltff^.

Mura n'ont pa* A Itur <igar.l uno libartf iUiiniKk) tl »• peiitiire parnib d'in-
jurUr ni d'iavM>tif«r YbitrairmiMnt Im UwdM, maia oo pant jtre contee .ui
(out M qnl, ,» m/tparlani d /•«/<.•>•, tand 4 Jnntflar U d^^nw; on paal |y|»-
cor tout M qui «at propro 4 «brnnl«r la foi duo 4 l«ur Miiiioignngti, lora mjiipa
qu'on n« piiurrait antidratuent proutar lea raproohta qu'on laur dream, pourfu
1" "•IR"'^ •^"''"'*'" '• prou»e d« qualquea eiroaniiUn<wa q«i randeot oaa r«f

JMrtN>>*''4|*""'*''''bl«a i
oar on doit laiaaar una graiida Utituda 4 la d4r«nae."

%J"H«!W*"''''*» «t conlraTentlona da la parol«>— No. 136.

JW Orfn^dhmagMu ajouta; " iltat do prjnoipa qua laa t^moignaffaa appar-

I^PI«nt I la oau»o at qu'il Mt-permla d'en dlaouter la valour par toda Im inojaw
qu« rtfclnnia l'inWr«t poraonnol ct qu'avoue la bonno fhi. Mjia un« foia In pari
failo au droit do In ddfonw-.Tb l^moin noua pnralt oortaiiyimMil fundd 4 ae pliUiK
idMpor laa toioa-ordinairaa, da I'abua do^oo droit at dea faita diffainatojlrea 4tramm$-
itpt mutt." (No. 931 in meJio.) '

-^
.

kt I'autaur oonolut en rep^Unt d« nouTeaa au No. 932 :
" La loi n'ouvrt'^

ttaetioH que pour lea faiU diffiimntoiroa itrangen i la mutt ,- et alio l'80<»)fdQ

aui partiea, an niiDia(4re publiq otaui tiara; mala eetta action puramast tmoni-
tiitl»e, naa'oppoiio pan, coninie noua Tavona tu, 4 oe que la partie puiaaa denins-
d«r aux mngi^tratii aainia do la oontoatation, la aupproanion dea dorita at dea doiB'
niagea inttfr«ta. Si la partie, opUnt pour la toie la plua OQurte et la plua afire, a
inrofteatabkmwnt oe droit, pourquoi la denier au tiara a'il a int«r4t 4 rei*roer?"-

Cos prinoipea aon( ^galement oeuK de la juriaprudorioe anglaiae. II y a d4ji
plua do cent ana, dana une oaune do Rfx v. Skinner, Lord Mtinaflold poaait la
rdgle dana lea terniea lea plus largea et lea plua oJnra en disnnt : " ^either party,
witnesM, counsel, jury or judge can be put to anawer, civilly or criminally^ for
words spoken in office/'

'
. .

Depuia, 4 part une oa denx execptiona p6ut-«tre, loa arrlts n'ont pna varid et
j'en trottfe l'<num<ration la plua oompldto et U plua ezucte dana le No. du moia
dootobre dernier dea Law Reportt, auz pages 688 et suivantoa, dana le conipte
rendu ni'un jugotaent du 6 juiUot 1883, dans une cause de Muntter v. Lamb.
Lee quelquea citations qui auivent suffiroqt pqur d^niontrer comment on inter,
pr^te et on appr^e ai^jourd'nui dans lea tribunatux anglais, ce privllAre do

^/Imoat.
.

lA premier juge deyant qui oetto cause fut port^, ie juge Mathew, apprdijiant
lea parolea reproch4ea 4 I'avocat, dit. " It is very questionable whether the
worda used were defamatory per ae. I/they were, they appear to oome within
the probable ioatruotions which the advocate might liave received from hi»
client, and therefore ©» th* narnmett vitw of the privilege of the advocate, he
would be protected from an action." Et comme I'avocat du domandeur M. ..

Waddy, avait ^mis oomme pfoposition :
" Tha| an advocate i8 protectod from

an action for defamation, ontif nhm the.wwda Miieh he uttera are apokon bonA
fide and ari ndevant to thfi matttn htfort the Court; '»

le me;oo jugfc aioute

:
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hjd there }f^ nny difficulty in sheirine that fh 7 '" 'J"*'"'"' "' »" action

Thw action a broueht «„»««» ? .
""' *" '^'*»nt

:

»« J "ppr^oio mairitenant las foif. ^„ i

^ ""^ ^^ "»« advocate,"

<lroit franjais nouvwu et dela iurisDrL<.„« ^7 •
^'^ '^ ^» •»'»»i*re : ct du

«vec not.^ prop., droit, il Jo^^tZf"^' ^«' ^o^cordent parfai^H"
.observe?,

d-nslescir^onstinC. lefi^ LdTl^^
"^^ " ""'- «»''»* P'^^re nT^^

-;«jnj.ndonta.W^at,Cp^^^^^^

^ -l?«/-i"«tructions wiles d Tain" ilt^
*'^- ^-nt PierreTv ^au tdmoin Gauthier

;. les-parole, ou'iUnt) J "\ "^'''^' ""^"e qu'il a fit
-«se,enr,^rtaient.aucoSe^;^
lemp.red>ne

^n.otion et <fH,n ZtT^^T'f
'""""'' *"^ »»» ^'^ dites^us»ahee; enfln, j'iraiplns iol.|^Cr:^^^^^^^^^
A con.p„,,dre et sans aJol^defense de^dieote, afin d'^Z^uT^'''-^^'' '»^'»« «'« n^oessairAl!

trompe,

* .
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os'tioo,jMr. Waddy
:QgIaiid|_that in no
wstion in am aotion
f counsel had been
he failed to satisfy

oved, the advocate
the advocate i$ in

expose Ja doctrine

> by him before a
'erson ohapj^ed in

'o''«njjudanjont
!ho solioitor-maii-

SQfuI to^rds the

H without any
Brsonal ill-»ij| ^^

itingoausie; and
/act which was
inasmuch as the

judicial inquiry

'oever improper

« words, being

onsidored to be
ther irrelevant

^ Jalumidrede

'addre; ctdu
*> parfaitemcnt

Pierre n'a pas
'»o leg auteura

ristrat devant

'W;^'^ par son

rnaWs par lea

Pierre avait

eqa'ilafiit

'ngdres » ]»

^ ditessous

sans aucune

essaircs 4 la

t^niQin sur
Mt, en effet, „

transqueft.

SB trompe,'"'^

ne pouraitdis-je se serrird'an langage mfime s^v^re pour lui rappeler la saintet^S

de son serment et la responsabilit^ qu'il euoourt en jurant oomme il le fait ?

Mais on pourrait peut-gtre dire que si le privilege de I'avooat doit dtre aussi

lai^ge, aussi ^tendu, il y a danger que radministration de la justice n'en souffre,

et qu'il ne soit impossible de decider les t^moins k ootnparaitre devan^ Jes tri-

bunauz.
,

'

Le privU^ge de I'avooat eziste depuis des sidoles et I'ezp^rienoe d» paas^ doit'

nous rassurer sur I'avenir. Lea r^les qui gouvement la profession sont
d'ailleurs une sfire garantie centre Tabus que I'avocat pourrait faire de son pri-

vilege. "Car, dit DarOiu, si la justice veille sp^ialement i, oe que'les avocats
ne soient pas impun^ment insult^s ik Poccasioii de leur ministdre, elle veut^aussi
qu'iis soient eux-mSmes particulidrement riserv^s envers les parties oontre les-

quelles ils cxercent kurs fonotions. Le ohaoip de Themis ne doit pas 6tre pour
cux uno ardne de gilKtiateurs : si avec le droit le plus legitime, on ne pouvait w
presenter au tem|>ie de la justice sans y reoevoir des aflfronts, on aimerait Sou-
vent niieux renoncor & ses pretentions, que d'fitre oblige de sontenir tous les

aiisauts de Tinjustioe et de la oalomnie pour les redamer."
AuBsi la legislation de tons les pays investit-elle les magistrats d'un pouvoir

i
souverain pour la r^ession et la punition de tous Ifs eoarts dont j^urrait se
rendro coup%ble Pavocat qui oublirait le devoir que lui impose la dignite de son
ministdre. Car dit le magistrat quej'ai dejA souvent cite, M. Portail: " Le
ministere des avooals doit fitre un ministdre pur et sans reprocbe. La sagesse de
leuradiscours doit repondre a lanoblrase de lour profession. Ibdoiventfitrexeles
pour leups parties, mais ils ne peuvent 6tre trop attentifs ettrop oiroonspeets
sur-le ohoix dti leure expressjpnR Assooies pourainsi dire & la magtstrature
ils ne doivent parler que le langi^e des lois et de la jurisprudence. Ils doivent
soutenir les interSte de leurs partii^S sansentrer dans leurs passions; faire valoir
^eurs droits, mais ne pas suivre leure emportements ; defendre la cause, et ne
pas attoquer les personnes. (Bequisitoire de I'avt. general PortaiL1707.j
Et s'illEi oublient oes sages conseils, la loi donne au juge dans les art. 7, 8 et 9

du Code de Procedure, tous lespouvoirs necessaires pour reprimer leuh ecarts et
punir leurs fautes non-seulement par des avertissements et des reprimandes mais
encore par des amendes, par la suspension et^mSme par la prison.

Aussi sevirement eontroie, le privilege de I'avocat, loin d'fitre dangereux est
au oontraire une des plus precieuses garanties d'une bonne et saioe administra-
tion de la justice.

M'inspiraat done de ops prinoipes et me ocoformant A ces regies d'une
jurisprudence constante et ^eculaire, j'arrive n^eesairement k la conclusion que
les paroles dont Me. Saint Pierre s'est servi dans I'occasion en question, n'etant
1|?* '^'rangires & la cause dont il etait charge, ne pouvaient doriner lieu' qu'k
rinle^entton du magistca^ dcvant Icquel elles oat ete* prononcees et non i. une
action ebx^ommages-interSts devant oe tribunal.

L'action du demandeur <^oit done Stre renvoyee, avec depcas.

^y

Ctenthier

St. Plerra.

I

<AJ

\



OMthter*
St Plerrt.

:^T OP QUEEN^SBENCH,'
,884.

:V!

Con«ddr.„t que bien qu'n aZa.W """"'*''"''* P«''^« ^^'^ I«i
'

°<?an«.o,ns que pes paroles, oio d^ ™ 1^ !'
'""* "P"^''^«'. « «>t £„/

litre d«ftiirde MiUre-B,

;

"'"' '" '»' '«»'*> 4 r.vo«t, pHr li

"**

/ V.
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COURT OP QUEEN'S BENCH, 1884.

MONTREAL, 27th MARCH, 1884.

\^oram Hon. Sib A. A. DoaioN, Ch. J., MoNif, J., Ramsay, J., Cross J
.

•' Baby, J.

No. 445

LES ECCLESIASTIQUES DV SEMLVAIRE DE ST. SULPICE DB MONTREAL,

Apniu,A>T8;

.r
Am

LA SOOlfil'BDE CONSTRUCTION qANADIENNE PE MONTREAL,

,

^^
-. ^ RlSPOKOMTg.

'

UBLD :-Tl.at the .n«,gUtr«lon of • deed ^«,le of an ImtnOTuMe Mcordlng to it. cOutnlnum.

This was an appeal from a judgment rendered by iWSuperior Court at. Mod.
I

treal [Taschereau, J.] on the* 1 1th of June, 1881, as Mlows :—
" La Cour, ayant entendu les parties, saioir : la di^ domanderesse contestatat

I
le treuidme item dn rapport de disti ibution fuit en obtte cause, ct les EocWsias-

I tiques du S<$minaire de St. Sulpice de Montreal, Uanoiers oSHoqu^s au dit
I article, par lenrs procureurs respeotifs, suj lo m<5rite ^e la dite contestation de la
demanderesse, examine la procedure et toutes W pieces du dossier et sur le
toutd^liWr^; » , I

'

ConBid<5rant que I'enregistrement op*r6 le 14 ftvjfier, 1873, de Taote de vente
dul3 ftvrierl873, (vente par les dits crWeSrs colloqufo 4 M<5d<Jric St -

Jean) n'a pasM renouvel^ dans le d^lai requis paf la loi apr^ la T)ro61im^tion
pour la mise en force des dispositions de I'article/ 2168 du Code Civil dans la

*
oirconscription d'enregistrement ot esf situ« I'immijuble vendu en cette cause et
qu'a il^faut du dit renouvellement I'hypothdque conserv<Je aux dits cr^jinoiers ^
coUoqufe par le premier enregistremeot ne peft primer I'hypothdque de la

* ^
demanderesse, r^ltant de I'acte d'obligation o^nsenti en sa faveur par le dit
M^d^ric St. Jean, le 16 ao(it 1873, ct wiregistrWfe mgmegour, aprds la mise en
forcedesdispositionsdu dit article 2168; / .

Considdrant que I'enregistrement op^r^ le 8 airil 1874, d« I'acte de vente dU
21 ftvrier 1874, (vente par M^d^rio St. Jean. /A Casimir PiUle), n'a pu sup-
pler au d^faut de renouvellement d'enregistrerijent de I'hypothique susdit^ d&^
cr^anciers colloquys, ni constituer un renouvellfement du dit ^nregistrement aux
termes des articles 2131, 2168, et 2172 du C|ide Civil, le dit acte du 21 ftvrier
1874, ne conienant qu'une simple indication/ de paieqient en faveur des dits
cnSanciers colloquys, non presents i»u dit a^te, ne oomportant aucun avis au

'

r<5gistrateur dti renouvellement de la dite hyrioth^ue des owSanciers, et n'ayant
'M toregistri que pour la copservation des d^its des parties au dit acte

;

Maintient la contestation de la demandeiesLey met de e6t4 le dit article 13Ame
du rapport de distribution, declare que la /demanderesse devra prendre rang,
avant Iwi AUm v.'».u^i^''^w»-i^S4muainiitBt.-Bn\y\wi de Wrf^l

, pour la'

"1

.1

",^ >
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^ ^--. dd^n, encourus par 1« d^Zr^^Tau ''^'^^P^'^- <^« Montreal .u,

whether the appellante'ha^e iLt Zpnorftv of'.?"'"!.'""
P"*^'^'"^ '"• I' •«

olaim. That is to say whethpr »». /.
""""^ o*^'"'. the registration of their

The appellants' claLt WOo1 T
'^"""^°"* ^•" '"'««^-

Jean, dated the 13th FebTZ I873 tr"?
*
J"*"

'' ""'^ ^«"» »''«'» '« one St
l«th Jul, 1873, the ca^Z^'^;;^^^^^^^^^ fo"-»« ^a,. On the
oonsequentlj the time for re-rccistraln

•.''"'''»'• P»* in force, and
appellants did not r^regisLrTt S'l?' ''° ''*'' •''"^' ''''- ^
cated the property in quLon for J 900 ^'li "Vf'' ^^ ''"" ''^P^*'*'-
newsysten.. It is admitted that inC' Tin T*;^^ ''^'^^^^ ""-^^r the
have lost the priority of their hypothl B«ru sI^K.-'k

?'' '''' "PP«"-*»
Februaiy, 1874, a deed of sale of thTabll

^«*»bl.shed that, on the 21 si
«n whieh thedebt to the appellants '»! ^I"^''^

'''' """^^ ^ «ne Faille
it, and this deed referred f«% ^the '- :>

^"°^""' P"^'"''*'* ^P^'
<iatea„dnumb.r,andFaille^rdwasS^^^^^

^
The argument is this :-Regklrnl L ?"^''' '" ^'"^ «^''^P"'.

1874"^

.^eeessaor that all the formal^o^t^C 11mZ'T '' P"'"'"'*^' >* '« "«'
sary thatthe registration shoul^be don Tv thTl ^

"''^"''^ '^'^ " »«»"««««-
/of the deed by a stranger is as eff^te^^'^^^'T^'^'T^^' '»"« ^«S'*t"tioa

/

agent, thertfo.^ the registration of tild^d rS"*""' *^ ^''^ '^'''<- - hi/
appellants' hypothec, "t all events from thrSthA^rlifiS"^^ registrationJ
the requirements of re-registration cannot k! ^ '

^^^^' ^"^''«''> »» """Xupd
-gjse^tion Itis specialfy PJwder^yltt'^^^^^^^ *"«^February, 1874, and consequently beforath-f - -• "^^ ^^^' 8anotion523
that the notices-mentioned in 2172 mt bl • T '"" '^'^' ^'^'^ *« '^'<^^^',

es^d;.ndthat.stheregistr.liSdX^^^^
trat,on to protect appellant's claim itireauIv.L!f

""''^ ^'"*°'^°*'"A«-
al deed frqm appellants, being mJelT ,

^ * '«-«gi«tt«tion ofth/oririn-
-w had e,pi.^^and thatl?.1^^^?^"' '^'^ *^«4 ^-
a ^orse position than they were in befl ST ^T^'P"' ^l'* "^P^dents in
to he registration of the appellants' oSJ aL^,^

*''«•'• security subiquently
registered, and if the respondents succti thev / '^'' "'"" ^a^ validly
the appellants to do something that ht^e 'Zdf^k"?'^ ^7 the/mission .f
done. On the other hand, it may be said Zir "^ "*'

'"^'T*
''' having

ejerj' kind of publication, is the creation of • T""^ '^ '^ration, life!
the puTK.se of giving notice t^ a 2 „,' L"" ' ^ ^' " ^'^^^ »« ^r
order that no one can plead ignore ll'TnT f" 'r ""* '^»''-' ^ut in
of a prior debt does not cover theTant oflZ r

'^'"'T.'^'^Se of th6 existent
IS absolutely necessary to comply Tth th. f" '""• *^"'- »«»« ««"« reason it
^ient to do something^else that miirt if ehT TT"^'^'

'"'"^ '» " "ot suffi
sufficient warnin,. ArHdo '^ItT^ ^ f " ^'""-^ '^ ""^'^ boon „.r--cr,ocs the reqmreuients for the .««,„«;

x~

v-r";
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' registration. There must be a renewal containing « notice d^ribing the i^ EoeUtiMti.
ampveabie ajfeoted, in the manner prescribed in article 2168, and\oon/ormng "Md**"
the othtrfrmal{tie,pr»cribedin article 2131 /or the ordinary fenetcallf MjJfotto*

he rtgiitra^on of hypothec" In. turning to .2131 we find there i^ast be "a ^*vS^^
"*

hotico to the registrar designating the document, the date of ita original regis,
Iration, tje immoveable affected, and the persqn who is then in possession of it"
Knd the^olume and page in which the notice of renewal is registered must be
lefferred, to in the mai;gin of the original registration." There was no such '

"

feotioe, 4nd consequently there has ;«ot even been an attempt at a renewal
^

Appellants' argument is supported in this way: He says that the dour de *
Cassation in dealing with this very subject has invariably laid down the broad
rule that the formalities of inscription need not be followed in the renewal It
seems to me that this is unquestionably the jurisprudence in Prance. The doc-

Itrine asVesumed by Aub^y & Ran, appears to be (3. 383) : 1st, that it is no t
Ubsolutely indispensable that the renewal should follow all the formalities of
Ithe article 2148 C. N. j ?nd, that in default ofany enunciation ot indication of
Ithe previous inscription, "lanouvelle Inscription ne vaudrait que commo in-
Iscription premWre." Upon the first point there is tolerable unanimity of
lopmion,* but Troplong evidently considers the requirement of the date a^par-
jtaking of the character ofjudge-made law. (3 Pr. and Hyp 715 )

1

However this may be, it has been steadily adhered tcf ' But the question
for us 18 whether these deelsipns apply to our law and how far they apply. J
am disposed to think that their abstract prinoiple^applies. " That is to say I
think that here as in France, a renewal may be sufficient, if the requirement*
of the law be substantially, though not literally, complied with. But the law ai
laid down in France cannot furnish a guide to us as to what is a substantial \

compliance with the Code, for their system differs essentially from ours
Their renewal is prescribed by a very short article 2l64 : " Les insiriptions \

I

conservent hypotheque et le privil^e pendant diz anniSes, 4 compter du jour de \
leur date

;
leur effet cesse, si ces inscriptions n'ont m renouvelldes avant I'ex- \

Ipirationdcced^lai." Now the discussion there arose as to whether this meant \

that a new inscription should bo made as'direoted by article 2148. And the arrets
Ihave r^errcd toarethe judicaiiinswer to the question of what it wasnecessary

n f xr ,
' '*''^'"' """^ legislative attention being specially directed to the

Code Napoleon we deliberately devised a system totally different, and which
lays down an ezplibit procedure which must be followed. The party desiring to
renew gives the registrar a notice, specifying the particular^ bf the deed tobe re-
newed. This notice is inscribed at full length in b new book, and its inscrip-
tion IS indicated m anjndex. In addition to this the registrar is obliged to
enter on the margin of the original inscription a mention of the renewal
It IS obvious that a man perfectly conversant with the requirements of the law

uour de Oass
,
14 San., 1819 contra ; Dalloz Hyp., 307. 1 think this must be a mistake andha properly^n8idered,the arrfit of 1817 does not turn Aally on tSX It iTot

M

T Dir. oassrl«B JttBS,7831
; lb. 29th August, 1838, lb. 16thV^b^ymT

ii 45 :Wi

^AVbidac-HtHiv



I?-.

I^aEoelMMU- . . ——_^^
qa«.eto.. might follow ito bohflUf. f« ii. •

~
-^1

r.8fS2«d, never d.Hcovor th.t there wl.
"" ^'' '" "•"' »»• ^'^ to know .J

^io^SSJ "• "'*' 'nsonption which he knew of a«J „„ "„» '

u '"' ""^ "'«•»* '«>k «« t3-•"^^
that hypothec had any effeet (2082) hi l^'

"""«'" ''^"'*' ^" '"i" 'M"d find it totally hU„k
; he ifSo t^7 ^""' ^'^ *''* '''''« ^^ «"»«»,;

the deed registered, but ^o ma^ti
'^

.
""^ ,?«"""' «'«» d««»"d • o«py 1

or that the deed w-a o , e^halit il
'^. '""''^ **"*'^ **» *'"• «»«»•>S

Nothing hut
, fu„ ..rch,: ;h : reT-t;;;

^'^^''^
f''^^

^^^ -hW a particular fact, ;ould have dJlc^ed':
'^"'" *''• ^"'^ '^«'^ Jdfied. In Prance, it apnean, t».«V . • T? ' "*"' '""nption by FaiileJ

.berefbreheoannoIfaiiriTnd heCnr^^^^^^
^ "-k*

•
general .ircht

deed, ike respondent, knew. andtTrr Buf"17 *" ***"• • P*"^ »» 4fon of good and bad faith Wi7h T.L ^ } ?" '" '*"' '' ^^ «"<»» • q«<»
are not perplexed like the CourrLloLs Ih-^fI*"

^2'"'"''' ""^
*''*"*''H4'une ,n«ription hypoth^caire est v^lbrb^en o^^^^^^rena^velkJe. II en eat ainsi -urtout ^s^A vi^LTJ^

"^ "*'"'''""' P" ''''"^'^P^*""

.

t.on primitive, et qui n'ont puZZM "*" •»"' ""' «"">« 1WiJ
-ntiondansiereLvellernt^'r^^^^^
to distribute the money arisinir from a « -P

'
^^' ^' '"""^ ^ inipoasibl,!

trine^f ^uity. RegisUclVrt the o'

I ''*''''*'' -d-it this mistaken del
rights are lost by /acL?C;„ruJ the J^

"'''*"*'^" "^ *»>• '•' ">.,« re^
an endo^er i^lieves, not 'becau^lte 'fi^^*^Z^V ^'' "'"'''• ''^ P™**'* M

, -y suffer. I am therefore to confirm
^ '^"'« '''''^'^' »'«* »>«»«»e »>•

' 7^=;:::t:X':f;::^j;t::^:^*^^^^^
effect on the judgment rendertnl Sd^5l ""'' "^ "'"'^ ''«' "«
that of the one it evidently intendst^te/to-^"" " incorrect date asbeing

^. i»po;tani wirrth^Set;hf~' T ^"^ ^*^^^
J«ke place

;
that renewal is by a noticedvH 1 "'"*'"' «^'«8i»tr«tion ma,

tends to renew such a mortga^ whtrh^ k" ^u
''^^'" *^«' '^^ P«ty in

no.t entered in the ordinaryl^^,:.' ,„tok L ' '"'""^- ^'•'' """-^ "
a party going into the registX offic^ Wd 'askl IJ T"** ^'^ ^ *»>'•»

had been renewed, the n^'etrar milt^'iv! i.-
* Z*^*"'*

"*'**»•' °«>rtgage
,no renewal (though it^t^Z on Z '^ ^'"^ "^^ '^"'^ '"''* ^^

.
happen if. pu^haser's re^straW hL dlf ^' •^''" ^ "'"'' '''^'

'

renewal of the mortgage motioned fJ the deed rth"""'*"'
.""""'•">'* »" «

would not appearin the book of renewals buH„ .K J\T'"'"" **^^« <J««»
Io?8e was no doubt one of special

3'' hll n
^^ '^"^'"^^ons. The

to come to the conclusion tU he j S^^^^^ - Itemative buf
Monk, J., said he confessed tl..»!J^ V '**'^"''"*««'- V

.

<i^i, but'hehad thettnt^^^V Cb'l J^^^^agreed in maintaining the jndgmf^t of ttr^?;; '^^ J«<>ge» ofthisCourt
«o much doubt that he diCfZ\l^:,^;T^''''' *"' *^*^ ''" <"»« o^
" question wa. sold by the £1:17..^^^ The property

thesameorthefbllowingd^. ^^^;^J^ ^w^^ste,^ on

-»• «-
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«

MOO, which wu payable tt six per cent. Subsequently to that, some time in *^ Bcoi^JafU-

February or May, St. Jean, wfio had purohasod from the Seminary, mortgaged ''""tt"''

^he property for $1,900. There did not seem to have been uny notice of the money cSiwuUotioS

lue eioept this, that the respondent took communication of the deed ft-om tho ^*MoiuSS. ?*

|8eminary to St. Jean. Notwithstanding the existence of the mortgage for the
MOO, the respondent thought proper to advaaoe the sum of f 1,900 to St. Jean.
[We had, thel-efore, the deed of sale from the Seminary, wo had.th^ deed of
Imortgage from St. Jean to the present respondent for $1,900, both dee^s re-

[^'istored. At this time the proclamation of the cadattre had not been issued.

I
After the proclamation was issued St. Jean sold the property. In the deed from St.

I

Jean there was a full enunciation, and a reference to the $400 due the Seminary.

I

And, not only that, btit there was a reference to the $1,900 due to the present
I respondents. Not obly was there a reference and an indicotion of these liabilities,

but there was undertaking on the part of the purchaser, Faille, to pay the Sem-
inary, and also to pay the present respondents. There was an indication and
ocknowledgment of the existence of these liabilitie» on the part of Faille. This
deed of sale was immediately rogjatered. His Honor's first impression was
that this was perhaps sufficient publicity of the mortgage; that no one could bo
Jed astray ; and he was inclined to-bold that it was equivalent to a renewal of the
hypothec. But the law requiring this renewal was v«iry stricli, Tbp previous
creditor, unless he adopts the formalities pointed out by the Code, will lose Us
claim or be postponed to the subsequent creditor, who baa takeb the precaution
to re-enregister. Thii^Rjis very strict, it was very troublesovie ; it had been
found so in France, aud probably in every civilized country in tl^e world. But,
liowever strict, however precise and obligatory thb might be, lc(oking at it as a
general rule. His Honpr was disposed to say at first that this Court, if the
justice of the case required it, could relax the stringency of thej rule}' and could
mitigate the severity of the bw. The question waa this : Was this registration
of St. Jean's deed publicity as to the hypothec? His Honor fas disposed at
first to think that it was sufficient, but on further consideration he had reluctantly
come to the conclusion that the law as laid down in our Code must be strictly
foUowed. This publicity did not dispense the appellante from the necessity of
TC-registration. It seemed hard ; they would probably lose theii money ; but in
tlieend, after much consideration, H appeared to HU Honor (hat therespon-

,/ dents were entitled to be collocated in full for their olaim, for tie simple reason
/ .that the Seminary had not thought proper to re^nregister according to the ex-

igencies of tBe Ccjde. The penalty was that in the absence of tbU re^nregiatra-
tion^thelr claiiiv must be postponed to that of the respondents. JTheiefqre, with

, great reluctance, and after much hesitation. His Honor came tk the conclusion
that the judgment of the Court below was correct and must be confirmed ; and,
naturally, he had not less confidence that this conclusion was coirrtct, seeing that
five judges here and in the Court below concurred in the same oLinion. -^

Judgment of S.fc. confirmed.
(reoffnon A Co., for appellants.

.S^ue <]& Co., for respondents.

I
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28 GOVR DB CUICUIT, 1884.

COUK DE CIRCUIT, 1884.

MONTREAL, 25 JANVIER, 1884.
'

Coram Doiiibty, J.

No. 8517.
'

».m« de. eff«u lal.!. „•. pw ru Ji,„ ol"n"
'

'
'"'»"^»«« <!• tel. avi. Unt qu« i,

««• oetto IrrtguUrlw. "" *"^' *»'<»"*<>" pnSJu<Jlo« par lulte

Le« ddfendeurs ont ezorc<S I'dut d'hfltoliar. A M««»«c i

r.«o„ sociale de " P. A«oli„ 4 Cie."
"'' "^ '^^^> "«"« '»

d'affaires dea'd^fendeura O..T J
P""°"''" de I'oppoaant et non h la plupo

^1 existe cnoor.e
^ *? -•* '*" ddfendeu rs et

la loi
J et la divereenco o,.! J " ^ '" oomportaient le ddlai voulu par

fendoir, „e pouvErcl^r''?
'"''' '"'«'"*' «* l«^copioTais^ au L-

de vente „e fooTpoin ^rt'Iraatie ^Ta'w TT '" P"'"^' ^« -»
>l en a ^t^ maintes foisjugd en celTr„o^^-K ""''^'^t'"^^^^' ^'iceux «^

n-avait pa. raison de se plainrerroTnHw '^T^^^ ^" '"*«' ^'^PP^"'
suite de l>r^gularitdenVe«tioa ZntITS "^

*1»«'<!«^ Prejudice par

elle aet6 pratiqude l^raleLn* .K.« J^
""* ***" *»«"« <>« I'opposant,

dettes de la J.^ 1^;! '^^ T''^
''^'^-^ «>^^i^reZt del ,

.
^. <?. Z>'4mo«r, pour le contestant.

OppoaitionjMwyre:

=^3=
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COURT OF QUEEN'S BENCH, 1888.

. ^'ONTRBAL, aTTH NOViMB«(i| 1883.

Coram DoaioN. CJ., Ra-.at. J., Tm.,A, J.. Cao«. J., .nd Babt. J.

No. 640.

LA CORPORATION DV QOUTt D'OTTAWA, \

(^tndant in th« Court Mow,}

AMD '

LA OOHPAGNIE DD OHRMIN DB FER DB M01»TREAL, OTTAWA BT 0001-
DE.VTAL,

(PUintiir in th* Court btlov,)

damag*. " oDiigMion wh«r« tbare ia no pi«o( o« mIu^

day of default. « »•«•«•• rMuIUng from daUy oonalat 00I7 of InUNratt froqi

»AMO., J.), 18th April, 1882, reported in 2C L .,»er Canada Jurist n 148

.uSacrr f ? "
f"""* " **^'" "*''«"*'"« ">« wardenof the County to.ubecr.be for twenty thousand shures, of ten- dollars eaoh, in the NorthernColon..^t.o„ Rulw,.y, to bo p.id for in debentures, at tvron y-five yel'^^^^^^^^^

pry«»ed but not to exceed one-haifof the money expended on the Irks

On the 19th of January, 1875, the respondents claimed from the appellants

ItZl^^T'"'''
'''''''''''' the present action by whict they cUiL r!m

. rrx/rtrritatir'^^ •-'«««' - -• ^'"^^^-^-$

•Ik * / f«ot refu«.I they are ejpoeetflo lose the balance of iSO 00&

w«,«titled to«HH„ve from the City of Montreal a«d from the'^Pro^ti i
2
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;-3r

i:§M <"-•
.

'I'b.nture^.hould.h.,, been i«ued in »be^

^'AT-'oeption .nd . difen,. en/ait
**'^'"''"'»''' •"•» •'«« A'-d • peremptory »,.

lhllappe«lUfroin thUjudKinont fl„ »h«
ih. parti^the .ppo„.„u ^JZLhIiI^^TT' ""'"' ^"^^

'^'^i-^-'V the reepoadent-, »„d „rt^ ^ Zil ? tf
'""P"'J' "'"' "P'«'«>oted

i««a of their debe^arLTu^tlCrtlir "T- "* ^' '""'••^' ""^ ''^ ^l"-

l»w. Taking for gr.„t*l th.tr. ^ , T V"" "'«"«'""J i" their by-

toentitl, thel>toelZl '; 5oS 7J7 ''-« fi-'flHod.lUheir'obliK.tio;.

tj. position ^. .t^kholder Lf;2 J " "7' '

r'"^"""
''^"'^ •>« ^•'

hVo been made and have beeom "^yaWe " ''""'' "''a" "«"' «•»•

of the demand, interest bei„/th, l^^l J '"'•"*' ^'•'"##«» »««• date
the detention if . .un.oriXwLrf^T^" • ^

•\. CO.).
""-^ '''"*'"'^«»«"'»»"'«fuaea to pay- Cart. 1077

Corporation debenture! arc not ma... u *

:
-the term, on which Ihe're 1 fThe ^ .r'! T"^ »<>W according to

.

than their f«,e value, .oeordingt'tha »lfTi "'"u
""^ "^ »™*'" »' '-

of those by whom th^yiiw jJed
"^ '«»t«re»t they bear and th. credit

The only claim the respondents were eniitU^lbK^
was a claim for the amount of debenh.r«- , "v'!?*"'^*''"*

*•»• PpeUants
.houl^bave been issued with inte^?.:^!'::''

°' ''''' ^"'•. «» »•>« "meJh^T
The loss of credit, the failure of a creditor to* fulfil I.!,because his debtor has not fulfilled hiTuodeLtf .

•°«W«'oot*«Bnen,Ily.

- being an element in the eatlmat^ of thrrmt^f'J'^JTL^T"
"""'^'^^

justice.
"'e^aumages to be allowed by,» C&urt of

The respondents have not adduced ani^ ..{Jn i. .

.uffered any actual loss by the def^^of ^ an.1 1,
''^"^""" ''"'* '^'^ •"»<»

They have neither prqv^ eha .ZluST^ '""* '^'" ^'^'^'^''>''

.njerpriso wa. apro(lt,ble one. which Urn. X^^^^^^^^^ ''^' *''-

The only evidence adduced bv the resnon^! / ^\ ^^'^eir, claim.

Utiveopinionsof;itnesse.,„«JXZl """":!" the loose and specu-

who estimate the damages>2^ZZT ~T*«**"»» ^^ Ii.ilwayf«,d

1400,000.00. without b^nywrexl'nJ^^^^ '* '™'" *mO0OM to

;

have™„ from. Tailure o^tTeSof I^lirur""^^ <i««..g«a eould

TiJ^W-fj>^>-^rS Ji?jC-
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^^m^mi

I

•ash wUi MUmat* 99M havg do •ttbiUotUl baaU ft.7 u.. j^l .
~

ihou^d ddur. i. „„,v .iiowd one h;'^^" 1,
^'

^i:'i.^,'::i «'%^«i-

estJttitiflMUoD to b« found ia the r^rArJ^Tr^, ' " "****''• "'«•»» '•'*?M?-t
three ,rU g™„„d. on which hetru t ''':',;' ''y''?',' '''' '^'^-^
A. to the fourth, which I. the cUlJ^r Jn^^? j'^^J'i "J^""'"'**

'» '*''

how iBtereet c.n be cleimed .oart /W,« th^ i
' e

"'''•«'' »« »n«lT.»«id

thu iat«.t w- to .ocrur^nrd;!!" :r-rr; •??
inoludo Interoet, ere here claimed.

""'«•»' »Wue, which might

1875, itirill bofound thauiirfl/e Infh! H*^ ",
'^\'^^''' 1«''' "^ -^«H

.ad the fl»t intereef payable on thJ!lT * "P"'* '""'••" »'»<- «>•»-. '

The Court below did not oonaldm it .n .-»: L t

tut in roch c«H» the party e„ing will onlf 2 awIrJT " '°°'' **"*'*•'

f-rtW-g. . penny, or rix^ence, LT tbba th.t .
'T """ """•"•

.
<S«tgwi*ontheMe..ur?ofC4^'ppV;6 rr T^^^^^
^^tl^d^o^thinUh.tllOO.OOwo'JS^Xl.t^^

action doee not lie for a mero br«.«h^' .
/""" ^'""•raC^«w an

".fferod no actual 1^ noTLniiJ7^' ''^'1 '^ "^"P'"""' >»"

words nominal damTa or th«r«,-*^^ "^ «"•" ''^ »««»» breach. The

plaintiff muat prove that Tehaa^11 T .'
*'"""'' of contract. The

^ven«.t complained of, b wLch".^ ^111*""'^T '~'" '''' '»'«""• ^^
be diamiaaed.

"* ''•7'" '"^^««*' ^''^"''i'e his acUon4riU

4^ntt.t^'^7^.^^^^ right of action. The only«
pldedfbrbyrrticremeo^rii,^^^^^^^ »*^ ^''^ P-^^ -

'

which allow. iJter«* mdl^^l "from^ " V''
^'^^ '"" «' ^^

^^^ Ar.c, ,d.^ . witL.;;::^^:;^-;:';^-

>«'•'

/
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k
|OUIpf OIIQUEKN'8 BENCir, I^8«8.

f'

U(!omp«,„i, h..,„..„i..-i I .. . '
°"""»<" "0 In ^fiieral the amount of th« l«aa h.

Which c„ h„. no p/rd alTu u ,h^" 1
.'•.""*'""• •"*'•"' -^*"""'«*^

minority .h,u.«J!. wi.it oiiij;:;::
""" "^ "^" ''-'"•' '«» ^'-« »- •^^

to .wo' hundred rulltCTht^^^^^^^ tlTr"'
"^^"''"^

douo.ontho road'^SllrofT^^^^^^ -iue of tho w^k,
.

mile.
"Juiwoi the County nor tho «um of 13000 fn »

. beM876.'°'"'
"" "''^''•"'P" "'-"P.-a.ioa o. .,b.f.r. «,. ,.. D«.„.

.
the .ppollant. for the deli™,, „f111. . ,' ^ ""' ''"""°'' *" *<• »

work. „n .h.'..,! S.t.lto^r!T^' rV"'"'^ '" "°«°" ^^
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* Its:

^O^RTOP (UHlprs BENCH, im

:

as

Mo«li«ll«l«„d1»,i„„.,n , „
'«I»«'.M wall (h>m th. oil, of A.<r«i,r

rhMyeement wi. »Ufl«i by the Qael^ Act. 39 Vic. o. 2 Thi. int^

that IJm wLlnfi:. / ^ ^' ^^' ^''"•''y '* ''• «*«»'*«x» " OondderioffX 1' K^? S:^"''-*')
•>•»• proTed that on the 17th daj of Janl^^

rt; .?«Mk'^2-"^r''*^**""' " '•** «»• »'«-»»»»» upon themTJSih« by-law of the M,n««p^ Co,o,i| ,f ^j„^„„, „f q^,^^ ^ ^^ ?^^

s^.

^
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*>*

0,6 defendants (.ppeJJ.nta) „ L forth fT' «""«?' ^*"^ '^' **«''"«•» "^

Januarv 187R -ET 1
V "' ""^*'' "» the" Protest of date ths l7th

*.« ..d ««te of..u «, i. ^ ,„tdJ«Z ' "•"" *°" "^

'

'
*™^3 brxfisi^rhi'd',:''""* ^-"^^ " *» ~-

. of.. oblig.ui„ fo, IhTiZ,!. "J " t'*" '"— «f "• "O" «M«lio»

««..«.,ddr.»„<::rr,:Xtb:?b7^™?i„"rrc^^^^^^

am. purport „ „„, Art 1077 .w7k
""^

i'
""* " " """^ » «f 'to

in.«P^SL. of.j:^.S"?C>:™it' J^tS"
""^ °"' "»

authorities. ^ nave Jikewise oited one or two Jfinglish

present, nor do we foHow a pmt^ n««?,;
'*
V^^'

^''' °° * «•" «k«^
tanned "rfo«»«„,e. e'I'^r«^7orT^? ""/T^

of a^^dlng what^
making in bad fafth «n uSedo«^V^ ?!.'*'^ '*~"*^^" *«««»o<^
n,Ie aceounts for Je^^:f^,2ZT2lT'"''^ '' ' ^-'«"'^»^
quence of unfair obstruetion op^dTl 17^"?? T*"

«^"*" ^" «"«-
based ^upon the oiroumstaro^^Ttt f ?"""'*'* ^^•"»> o*J««" «•
damages beside, the irZyff^ZTt ""JH

'"*'" '^^ «"»'"» «"

cou3ide,«o3of :^.,„ -:-
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-^lllBof ezohaoge are npresaly excepted from the operation of Art. 1077 ani-cojpowttak
agreement to aooept is one of a very sre«.l nature, and is to some extent an "^S^-
*greementto«u«t«n the credit of the drawer; I do not consider it applieoble. ^cXh^
AUhongb not prepared to deny that ihore m .y be a case where the delay pf ^V^^.payment of money might poasibly involve damages beyond the interest of the '^SJSTS?.'*

rom withheld It seems to mo it must be an exception:* one, and before the res-

^
jHjndents could be entitled to the application of other than the general rule con-

Vlitted in Art 1077 U would be incumbent on them to show that there really
existed such an exceptional case reAognized bj-law, and that it was the present
osse, which I think they have failed to do. . "

*^'*^"'

On the other hand authorities more or less satisfactory have boen cited ia
•npport of the pretensions of the appellants, see: r

Code C, B. a art. 1077.
- _. ..

1 LarombiAre Oblig. on Art. 1163 a N. p. 665, 566.
Arr§t de Cassation, 13 January, 1852. ,-

Fou^uet Besselidvre C. Basile,

Pothier OWig. Nos. 144, 170^ ,

*

•6 Toullier No. 264.

,

-

10 Ouranton No. 49.
' *"

'

4 Maroad^, art 1163.

^ t?^t ^^"' ^^^^' ^''- 2' P- ^' •"«* »i°«««t "^^'ioncd by Demol-ombe Vol. 24, No. 586.
^ "3 ^^mvi

iQ^^^^^u
^'^ "'^''' "'^"^ ^y ®'"y' '^"^'^ Decennals 1861-1860, Nos. 17 and f

18 whK,h seem to indicate that damages can be ob„tained beyond interest:The first « reported in the "Journal du Palais," 1865 Vol. 2, p. 656, arrfit
Desserey whefedam^ were claimed forchiqanes and vexations, but the re-
porter states :« But it would be otherwiae if the condemnation waifounded^' '

me^trJTT''^r'{*'l*?''*''"^*"^'y'"''"*-"
'^^^ «^'«» "the arret

"uesSo^
^ I>«'«'Olombe Vol. 24, where the executioh of a contract Was in

,
Sirey Table Deoennale Vo. Dommages-intinJts, No. 27
1 Larombiere p. 665^70, No. 10." •

t.}^^V^%'*^^.
controlled by the Art 1077. I can see no sufficient reason ^ '

for departang from the sense of the text or excluding the present case from its

backing on " "nhmitea sea ofexpansion in the estimate of damage, which tfce

tldtT^f T* '' *"~"''* ^ '^""'"« "^ • ^»«<»«^^ the measurew<pld be wholly arbitraiy wd the results i. some t,.ae» possibly oppr^vo ^.^ would-be disposed to dwy the respondenta' right of +tion in the pr«tont^ J
w^d rover., the jadgment |the S«^^

^^T^'T^^ give, rise to * queation of some interest apd »»• '" "

^1. !^"-*^ '^^"^"^ "^"^ *°**^« 200 share, in the .teS rflhJ
Ci>»W»typondenVtftp.y for thto by debentoro. bearing interest at««^ t^ °



m 0^^^ Q^ QUEEN'S K5N0gfi883.

^'

^-b-: p.«y. 00 demand ^rjdJr^' "'''''^P^'^ '»"»•. b«t Ihe Com-

•> - (

^ u»a
:

P««y. OD demand «fu«d to. Irv*"**"^^^^

. interett ir the I«gal rate
*^"^ "* *''• PV'"^''* «f monej waV

: >- d^^^ w'-y-bat I thiok th.^ .no

-arded.the re«ponde„r«10oTl^ tot -""u*^*^^

/ a«d which he supported by a verrtZTlr *
^^''*''°' •^'^" »>»" Coort,

; :; th«tartlclel677^CollS^T 'J*'"^°^"*''«"^^ ft" thvJ.
^-»^ men* of «,o„e, col^ll;:^J I^«:^''«:;;^«««» f '"^^elaj in the p.,.

- -and that therefore there may be oThIr/ ' "t-*^'"""
?«« ''««• ftW«rft "

; Jtnderthia article in France have Sdttttl.
^^•' "'* *^"* ***""*«•

.
inte.f«t wher. „oney has rmU^'^^ f*

""''' '""'''" <i->ag«. than

. redaction of 115* C. N, is very' diffLnT f .f
^"P*' ^ ''°"* *>»» »»>•

n63i, in these wordJr'^slf^'JJi'T'
""'*:'^ ^'»- 1077 a a Art.

-d'ane certaine somme es dlJ.
**''y"<"« «!« « bornent .« paiement

^e,^„tiori,.neconsis":\'^„.t^rZU,'^^^^^^^^ **" "*"«» «»-
'

par la loh " "
'' ^ ® '''"" '* oondamnation aux intirdts fiz<$9

;^nt thec^dificatioo 00^:;:^^ ^1':r't^ -^ --••^-'^ i-
'The section intituled, ' of damwres' rB,!u- V. ? "^ P* ^^ *"» ^I^P'
''gations, contains artic e» nurbTiTfror^ %/"" '^' •"^'^-'''» "^ »«»«-

"«ome changes of cxpr^io„"nd^S^r / ^^ *** '^ (^"3)' which, with
"contained in the artl^ the FtetTL^^'T^^^^^

e^bod, the'ruJe.

"Und declaim the existing law
»^''. »«"'»«"«<> from mS to UW^

iHs^r^^r^rii^TTii::;:;:^""'' ^''^*" «^*^ ^'-^<
pay i»onej to legal interest only whentflr'"?'* "i"'"*

^""" *''« ^''^ »<>

of money
;
but thit when the p«rnt of„?

•^*'"'' » ""'»«» ^^ «>« Pajmenfr
' contract, then .11 th, dam.JZSf.T? T''^'^

*'*'*'"'»'«* -b^intid-
Thi« « Ingcnions, b«t ^^"1.^5\S hfti^ ^T.*'"

'***''^ «"» ''• ^'>^-

tbi. qaesUon «i«« f,om .he w^u/S!^^^ f.T? *'* '^^ "•»'» "^^^ o^*

?i^h varLfaons, from Art.. 1182 «nd 1183 n W .k • J • ?' " " b«nwed,
»ci,fo,eibl.in^.tr.dictionwithltt^f,^
Ac ongin of the idea which ^wa« exiwe«i kfVi. .F" .

^'^*«w a., b»
gwe. of oompiirison to culpa. JTh.^!!^ *'' PP»«*«o'' of the th,.. d«^i- «o «.!;«, w. h.y the ^„t of kuowipg tb.« 1003 a C -

4-f^^
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ft

•, , -
'— J .

-wu adopted to Sttbatitute a mw basia for damages, under guise pf re-aasortinjr the^ corpocti*.
truepnaeiplea of law, 1st Rep., p. 18. How fjir the omission of the square -'O^"*
brackeU is jastiBable it is not necessary now to enquire. LaOom^M

I am therefore of opinion that the failure to pay money at the proper time can r«dfSSn1f
^nlygiwnse to the immediate and direct damages resulting therefrom, and "oUid.nul**
which aire limited by law to the legal interest on the sum.

^
But the next q^e3tion is, whether the obligation to give debentures bearing

interest at 6 per cent, is aa obligation to pay money ? Strictly ppjukinj,' it is not";
"

'.
•

«nd I think we can hardly say it is an equivalent, as when co.^moroial paper is ^
given. Now the rate of Art. 1077 is one of positive law, and un^xception tothe
general rule of arUole 1073 CO. If Art 1073 had stood alone, and without
Art 1077, damages for the delay to pay money would have boon tlio loss the
creditor has sustained. Urn therefore, to confirm. I think these remarks dis-
pose pf the whole argunv^nt as presented at the bar, but a new view is presented
by the dissent, which it becomes important to consider, in order that it may not
be supposed we have overlooked it.

Before dpii^so, I would, however, remtrk that reference was made to'what I
Mid m An,dl & The jSank of Toronto ; but it wiU be remembered that the
judgment wentpn the merit8,.*od thati dn|y put as a question whether that case
was not within Article 1077 ^baing equiv^entto the payment of money.. .

1 understand the arganymt^he l«arnod, Chief Jiistice to be this:
The damag^ sought to:ii.«,vered are specially for loss of credit, losa of

prospective gains and intertostfthVt on suohU declaration no general damages
•could be given, not even nominal dama^ ; tha^ there was no such thing as nominal

-
^--o— I—1 -">"»; "•"">/ Duuu iiiiiug as nominal '

damages^m the French law; that by that law VU damiiges w.re r«.l, and that >
Jhe nomimU damages of thUffnglish law wdre a farthing on the shilling. It was I'

,

furtherswd ttatin England loose speculative opinions as to probable gains were
,

-jonsidered as inconclusive and too remote. •It was also said that there could

\

ie no damages by way of interest, for the action was taken out on the 19th
June, and the mwe m demeure to deliver the bonds was only on the 19th
^January, so that interest on the bonds was not due till July
\

I quite agree with the Chief Justice, that if the Civil Code is to be taken aa
'

'Jmbraeing all the principles of damfgea known to the French law these damages
toe .oLsnstaiaabte

;
h^t it is evident that the artioles'on damages in the Code

'

rT"i "«««««•'*• I do not see how any one who ha, wad Pothicr and^h^old authors on the ifbject can arrive at the conclusion that there were doWBiind or exemplary dUages under the old French when positive proofoflossja. impossible. At .li| events, it is pretty lato in the day to set up such .

by the Oa«rt, .od^ nominal damage., ever iinee I have known anything of the
«.ttor. I W"rJM»«i the r%htq««itib„i^ before, ix^^^

^tSTi
»**«»».ige«g«i««t Judge Ajlwiothtt he had given eome '

r^mjU damage. «. WipogniUon of the right of Mtion, .Ithongh no real dam^r. wa.
'

JK«ttfdy,roTed. rdon't think the oritieUm produced, much ImpreMioT Ifnominal damagee^ean onl, be • farthtog or • .hilliig, then nominal damage, for

•1v
.-'

'•)

'»^ »
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^•Corporaiiou
du Cotnti
d'Ottawa

, MMl^ Compagnle
du Chemln du
'•r d« Mont-

»e«l, Ottawa et
>. Occidental.

^^>W OP QUEEN'S BENCH, 1883.

perBonol wwDgt, .anoo,^ o^rrv cost*, dig r n i>^ w .^ ^
tares «re considered'^ piLv, orLirll; »

^'^'>^t^' «>«h deben.

debentures was 4 dut,}TZC^l "' '^'"^ "»• "*•'-* « *!>•

on the debentures^clld nevert dufTl ":" ' '"'"^- T"** «-»"«^
article onl, sa,« that int!:! is eJr.e^^-0^^^^

-er were i«a«l. Oar
«»oney. It does not surely n,oan 1^1? '"'*•• ^"^ non-pajn,«,t of
the.den.and. It has dao Ln ifI^^^^^ beMfedfcrwith

• Httle. That is hardiv a^Zd o7.nn«! 1 ^ r*"' " ^'^ *» » «>' ^
It seems to me that tLjf£tt L htht" .T'' 'f

*''' '"^^ ^^'^-^'
> in accordance with the law^rd "at L t

^« T"""" «»<» J"*. »<i » perfectly

.
Theappe„,.w«., the^fore/1:^^17w^iTts^^

(J. K.) - ^
,

^

• The cate J, now before the SopremeCourt.
. .

• °. COURT OF BEVIEW, 1883.
' MONTREAL. 3l8T OCTOBER, 1883.

/ ^'^^ ToWNCB, X, Jette, J., aUxHitn, X
. No. 125.

'

ToHa.:::7i:r^^"""''^^"^^^^
.other defendant DuL^-X'Zrdt^ T'l'"'

^' ""^ ""*«"-» ''^ ^^e

pleaded that he was Lha^Ltv th
''",'''*"'•'«• '? "-olvenoj. Dibois

.gainst Roy i„ in«,IvenTanTth„t'A 1"^^^^ «/ ^^P" « -t diiming .

chained Dubois. The C;urt b^Lt tjnd fo r*;.."'
''^''^' '^'-"^ ^'^ ^^

'

point of chief importance w^wttL"he d^u'^ •"" f ''''^'^^'^- '^
tbe claim of plaio^ff. By^il't^ 1^3^^^^ "^^j^.^f^^^the advantage of the Act, had to sneeifv thVnV^ v '

***^' '" ""^tohave
Hementioned . note mn^tuT^^J "^be statement of hi. dWn,.
•aid itwa. rnsufficient tI cai^f l^^r*^,""^^^ ^•Ctmft
162, and BaU of No^th AmeZ L n T'.""*

*'*^«**«' ^ J^«g^»ewr.
point. I see no error

^"^''"^' *^ ^ew, IM, «e li.

Jbtti, J., dissented. ,„/ ' tj
iiorratn, for plaintiff.

' JMgmeiit confirmed..
.

(?«j^ton <6 Co., for defendant. .^ ' _„ •_ __ f ^

(j-kO ,c- '
". •..• •.^v,:- "" "-:.';-: -.'-m:.-

>».,
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COURT OP REVIEW, 1884.

MONTREAL, 3l8t JANUARY, 1884.

Coram Johnson, J., ToriunoI, J., Kainvilm, J.

No. 1327.

^'foubertesqualvf.Wumi.^
I

Hbid :^That the e«preMlon''enf«ni/Mn» donation.creAnB'»1(iib.tltntl«« in *i.-i. »

This was a,Revicw by the defend^ntrofa j«dgmef.t ^^ndireiin favor of the
plaintiff by the Superior Court, at Joliette, (Mathieu, y.), th«> facts conilected
*^*° *'•"'•' n« f«Hy disclosed in tbe foilowinR rcmarlts of the 'Judges in
Review:

—

'«,
"

. ' ^

.
Johnson, J.—The judgment in thrfprcsent case was in favor of the plaintiff

.

ma petitory action which he brought^as tutor to his minor children, whom he
alle^d to be substitutes (apj>eli,) under a substitution said lo have been created
by the will of their great grand-father, and great grand-mother. On the 27th of
March, 1824, Louis Marie Joseph Beaumont and his wife made « settlement of
their property, in the form of a donation, on their children, three daoghters and
oneson On«rt>fthedaaghteri was Marie Joseph Adelaide-whoseshare is'now
under di8CU8sioD,-and the son was Louis Charles. The plaintiff contends that
his children who are the grandchildren of Louis Charles Beaumont, are called
to a substitution created by this deed of settlement of the 27th March. 1824 •

and the defendant, holding onder the will of Marie Jos. Adelaide Beaumont'
maintains that, under the terms ofthat deed, she could validly dispose'ofthe pro^
perty she got from ber parento in the defendant's favor, there being no substitu-
tion that could reach the grand-children, under a proper itaterpretation of the
•ettlement. The terms of the deecl neceosary to be nferred to now ar^'tM the
parents desiring-" d&urantpnJvenirtouteardifBolUtisentre lean enfans aprte

^^

leur i4ch, et assignor & ohaoun sa part et portidn dans leurs biens, etc., ont
volontauement reoonnu et confess^ par oes pr<$sedte8, avoir fait donation pure,
simple ratrevifs irrevocable, et en la meiUeare fpime et manidre que donation
pent se ikire etvaloir, et & titre de fide! commis, <>t pour plus grande ntint6 ont

^^

promis, et promettent solidairement, I'un pour I'liulie, nn d'euj i^ol pour le
tout, sous lea renoaoiations reqnJses et de droit, Wirantir de tons troubles i

aetteset emptehements qneloonqaes A quatre deTleur8enf4ns,8avoir Beine
Vtfronique Frmgoian Beaomont, ^poua^ d? PierreGraton

; Rose Smile Bean-

« nu°*? *"l""J«°"' ^^* Jo"'t« Adelaide Beaurndpt; fille majeio«, et Looie
Oharlfl. Beaumont, demetfrant tons deox aveo les donatenra, ;te., etc..

J demoiselle Marie Joa^te Adelaide 3eaumont, War elle. see hoin et

u^T^ * *'''•"' c'-t^diw poar elle, rnsnfiWit, et pour i^ enfana.
,

ne» en Mgitime mari^ la propri«J<^ etaox condiUonk oi-aprds faites " Vthen
ftllowi the deeoriptionoflier share of tlie property.)

»•,',

i— v ^

'r

•#
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JoqbertMqaal This donation wan further made 8ubiAnM/> iL -k _ i T"!
inir. vii • « l»o..r H. «..»

""« «"6jeot to the ohtiges and oonditioaa foUoir-

" .0 dit near Uui. ChLrlJll!.t . -
*' * "" ""'"" ""• ""i"'"'

" prices fondi tlll^ • I ""'^""^'^'^''''Mklv^

• ou prtto,d„," .„.
' ' ' " """" "' f» r"""' "*. *"?»"*r,

fc.gh.en,, »b. both diU MJ1^ri^J^T^7'^ S '" ""* '•" "'

it (Wed e. the pri„.ip|, J, a,. J.hM™» • .r; ^T T""™*

5^

¥»iA-55i«$«#iSi«'iWR.«.>
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deftndant's oaae wiibWeh oonaammtte dexterity, noticed this, but he laid th«t"'<"''*«^«««"*
we moBt look pot to '*he inteDtion which th« donon might have entertained,

*"
Wiulk*

bat to the intention th^ have expressed. I qaite a^ee to this ; but, Uking
either the EogVuh or the\Prenoh version of the Code, the question will still be
whether those intentions aVe snffioiently expressed. Of course we cannot resort
to conjecture o* to probabilities, in the absence of sufliciently expressed inten-
tion :—but if, ilVom the instrument as a whole, tSe intention appears sufficiently - '

expressed, we n^ay disregard bartioular terms, and4his is precisely what is said
in Art. 928 : 'j A subsUt,«tiob m?y exist, although the term usufruct be used>
" to express thpl right of the ii|stitute. In general the whole tenor of the act
« and the int^t on which it sufficiently expresses are Considered, rather than
« the drdinary ^ptation of pai-ticular words, in order to determine Whether «

" there is substitkition or not.!* • 1 have read this deed very carefully and con- -

sidered the bearilngof all its parts, each on the other; I find the intenUon of
thedonontsuffioi^ntlycxpressedtobethat each of the jdonces was charged with
a substitution in favor of his or her children ; that iJmis Charles was to take

*
and enjoy the usufruct of the property given to.hissisteis who might die leaving ^

minor children, arid deliver the property to them at theif majority. That in eas^
of the death of either of the female donees without leavikg children, the property
given to*er was t|) revert to Louis Charles, but only during his life, and under
the charge de rmHre to his children. That under Art. 980, the irord "ehil-
dren " here iaolud<fd the grandchildren, and tha^ there 19 too qualification in the
deed to limit It. That the clause at the end of ^e deed which has been quoted,
and was relied upo|i as expressing a limi^tion to the children only, is neither a
disposing clause nor a oondilion, but siidbly a matter of style, a sort of finkl
flourish of the no^ry. And, lastly, I fiid/that the grandchildren of Louia
Charles are really ^ppell, in default ,ofy*lr«n-BO ^uoh so, that if Marie
Jowtte Adelaide ha^ died while there wei«m surviviijg children and grand.
children of Looia Charles, the grandohildien woald;not $ave been calkd at aU
under Art. 937^;wWoh excludes representation in slbstit^tions. I am, therefore
for confirming this judgment, and it will be oonfini|ed wiih costs.

^ EiwyjlXi, J.:--Le demandeuren oette cause, en 4a»lit« d« tntenr i les
'^^enfants mineurs, • piis une action p<$titoi^) oontre la d^fe^deresse : il ravendiqne
one propn6t<, u4 ttom de ses epfants oomme appel^ i une aubsatntioaoi^^ ea
1824 par leurs arridi«sgrandyre etgrand'mdre. Tdute ia queatioo A d^ider en
oette cause est d esavtir si dans une substitution lea petita^^fanta sont cotapris sons
nom\»dCenfiinU dam la disposition. En 1824, Louia Marie Joseph Beao^t et
ManeBm Gauthie^, son Spouse, firent no acte de doniiUon i leurs enfants, qa
^rson Louis Charles ettroia fillea dontl'unea'appblait SfarieJoaephte^d^Wde.
Oette do;iaUoa est an^ espdoe d« ptrtage de leara aaooaasioiu; Taote dit : « d^.
r rant4>r«venir tout^ diffionltis entre Man en&ntt aprds letr d^c«s et assignor
iohaeon part et p(|rtiob dans leu^^ens; les diU donateota font donatioa *...*

80. " A Mario Jpeepht^Adfliidft, leur fiUe mnjettra....0'e8t4-dire pour ellt
<

luwfhut, et poor set tn/imt* nifa en Mgitime mariageja ptx>pn^(^ (descrip^

/

n
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« Mire. a««.„/^„,, r.r«r^*l^^~'^^"!.P™P''*^^''«'' y d^^o'gn^-. c'e-t-

" usufruitier,ftil tflattlt?'^ "/•'' '^''"''''^

•u dit Bieuf Loui. Ch.rle8 Be.ul„?
""^'""'*" * »«» •«»•«»«V reversible

^dement., vie du«nt"tau dUtHe deT/- '" «? J«"«* '^ ^'-'^^'-i^

droit, de propri^t f:rC b^^^^^^^^^^ t"'"*"
'""' ^'•'''-^^''^ »<>«

dea.«.der oTpri^'lt'rZ^^^ <»»'"---* et pouv.ieot^.
et A leur profit et 4 cXl W« *

**""
^"^"^ ^''"'^' •'«» '»^'»«"«»* P0«

Di«.uton.d'.hn,rr .. «
'^ """ •»"'' appartiendr.."

A I«,uelle noufSZ •'"""* '*""" "^•"« P««' -^^^^'^r •• -oluTon

. -^^ete^iri::^;^ '

^t._ et .„ ,„,e.w tr. .abo:^^rX:^^^i^^^rJf
deux enf.nt.qui S dl^^^^^J^'' ^«»'»i'"»« «? 1870, Ulsnni
L. don.t«re M.ri. Joseph" a7.,:?^^^^^^^ P*' '•«»«»««.
d'enfent... n,.i, otoy-nt qUeU .uSlnti '^'^^'^^ 1881 ttn.Id«er

1824. en Wdes^oJt.de 3^^^Sr«^ ««•

de leur prMtfoA. elle fit na te.t.nient etwti.T u?"'
^'"^ «•'*»<»««« Par«uite

.ctededon.tion,Al.d.fenaS^:;VuJfnnr^^^^^^^ Aelle donn.. pircet

• h6nt4. Conime je'1'.i diL\^.Z!!l ^ ^ ""• ^°°' ^* d<5fender«».

«. «.tion P^titoii contra I. dCd^J^^r? '" '*-•»—
t

pri.

^Mu. A u .b^itution cr^ p^^rji;ictr^r -^ '^ --•

noo.oUd.n.l.eo,dieion,eo.p.X^:;-^^^^
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A n

\

i ijia i

WdiifonderoMe souniot oe Jugeme^A U rtSWaioo d« M tribunal «tti je oom- Jo»b.rt«qBia
pi»D|. hion le factum, lo. in«il«|K et I'argument du ««T«nt avooat qui wSiu
nouifi* sptimia sa cause, le jugemcnt aeruit errooo<$ pour deux raiaoaa.

l^PffOjj qu'en matlAro do aubstirution le mot «i/U«/« ne comprend jamais
du itte,nsavont notro Code, ne oompronait jaftiaU lea pttilt^nfanU, loraqu'il
<5tait employ^ dans la disposition. <

I^o-Piroo que dans la
" prdsontd JnatanOe, le mot e^ant, eat analifld en

a|flant qao les donatoum tranaportont tux dita donataire, " leur, petiU^n/mU^W droit! do propri<St^,nom»,MMo;M>eto.,8'eo d^dottant pour et A, leur pro-
.
^t *t A oelui do lour* hoira et ayant oaui^" etc., et qu'ainsi le mot mfanUwi

ttotreint mTpetit,^n/ant$ et nea'^teiMl paa aux arriireipttili-cn/anU.

—^ *- • PBSMliRjl PBOPO^TION.- _ - ^

Le mot en/anu employ^ acuUanala diaposfc d'une "substitution ne bom-
^Doit pas leBpetit$-mfant$ aMOtle Code Civii: '

Exeniple.--Un p^re donne une^ropri<Jid Ason fils et ii lui stibititue aes
enfants: lofibmourt,avaptwn jJdre, laiasapt un talHht : oe't enfant |oi-mame
nieurtovant8ofigrand-pAre,inaJ8

il lafsae aussi un etifiint ; oet »ridr« petlt-
enfant recueineia-t-il la substitutibn 4 la mort deson arri^Vo grand'pAre, donabeur
pnnntif? » " .

•

"^

^^Nonrdit I'avooat de la d^Jfen'dewsse, si'je comp'rends bien son ralsonnement
t.t il nous cite les Arts. 937 et 980 de nbtr^ Code Civil.

,

« " Lareprtsontation, dit I'art. 937 n'a pa, H^u dans les subsdiiutions non plus
que daps les autres legs, i, moins que le testatcur n'ait ordOnruJ qu« le. biens

^
sel-MWit i4fMa suivant I'ordre des successions Mgitimes, ou que son intention
au mfime^cffet jpre soit autrcment manifest^." '

Et I'art. 980 dit : . ^

,,

"^•'"!* prohibition d'alirfner, oopme dana la ,ubuitution etiJans fercfona-
^KMU et les (egiien g6n<$ral, le t^trntenfanU-ovLpetiUtn/anU employi tul. soit
dans la dupotttioh, soit dans la tondition s'applique k tons les d^cendmt,

* *^i» ou sans gradualit^; suinnt la natu^ de I'acte." Done, dit U d<5fea.'

'

deresse, si d'aprdsTart. 937qui est admis dtr»»w,nforme i I'ancien droit, il n'y »jMd* i«pr<Jsentation en matidre de substation, TacUon da demandear est malfopd^; caroeax an nom desquels il poursuit ne peuvent aroir d'aotions
quwTertadu (fronds rtpritentatim et comme W^entoirf leuriiidre.fllle

sLfT-^. i^""""''
M«i^ dan. quel i^loraappUqaenH^nVart.

980 pourinolare le. peM^^fanU dans le teme t^fanU nnplovtf dan. k dif
pontion d'ane subatitatuMi ? ,

On aemble foir 4'«bord, ane e.ptee de oontradiction entre oe> deu mrUole..
«ten«ute on Wpond que I'art 980 d«» 1. parti, qui Aiiomju. k «ot «^a!24mm 1. dispowuon d'ane mbMitation .•.ppliqu. A too. le. de««ndantJ«,t d.^t nouT*« et que d'.p,^ I'^icienno jarbprudeno. le mi mfan^r^ com-

lo'a ^taitwapbytfdmhdUpuMUun.
w*«wipsi_

cr
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y^

1 opinion d* Pothlw.
.

"" ""P"'™""- 1" poiw ooDtoMoMr
Voioi oet arliflln

;

-.

!' en/anu ou .utre. peVwnnas Uoa A Lul ' 1 "''f'*
'" '^•" «*•"*'»•

"Mfir.." '^ T'*""* "•^*** ?•''•"«"• «»epUUoiida> do-

" cioS:!^':;!!!;;:^^;^,^^^ donation fti^ „.^^, ,,

l'.«cpUUon d« p„HnTr don^iir„!;«'H ""' ^"«^'' -" «»»*^'^ «»«•

4tr«f quWn .u7r, « J.,,.

''"•" *»"* J"'*'«« '^'P'^o"^' P«>*W«r. nil ,,1
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ont .pptW Nxiquation d«. 1.^ ct do* fld^i-comini., o'«.t^»..dlreque it. I(.« Italent J««&h-,U
«ffnl*»«nill<Mi comniiii.trtoinrooiioiui.nf

^ o ,,^nl4* am lld<ii comniimt rtoiproquonicnt.
" Thdronot, Hnbut. oh. 4, No. flS.n.

Pour moi. ajoutot-il Jc_di, q» |o, |og, „ loi fla<Ji-oomml» par twfam.nt n«

^

d.ff.>r.„t que do ,.om, THS^cnot, Sut.t, loc. cit. No. OS; Ricrd No. 298. Aumto ce nu 'I y « do nl,,, i„.p„rtant A .ai.i^ ot A r^fnir .ur oe point. o'e.t qu.,

fld^i ooniiiiK.— Tli<1r«'not, No. 69. ,

« • rr i f

«.„!lrl' fl fr"!!'
7""™ f

'*'"""'"' ^"^ '« '^^''' ''" '^J'* "« •••PPliquent P"n,o.n. A Add. colnmi. par </<,««/;»« ofitreyift. qu'au fld^i oounni. par tfls.amont.
Le. fiJ^. onmnn. p„r donation, cdU'c vif« <5,ai„,.t rcyua oi.e. 1«. Remain, lorwu.
Ju.timoD«5gnlalc8fid«Jioommi» But legs.

Or,on<5tabU«oDt*r.rf,yaa<.„«, cot ompereur parlo do tou< los ftdAl oomoiis
-an, d.Ht.nguor ooux qui aont entrovift, do ceu, qui mnx A oauao d« mort.

rii^vonot, Subst. oh. 4, No. 75.
II pout parahre dtraoge, qu'un flddi oommia fait p»r aoto entreVif* aoifc goum.

«6 eo tou par lc« u.6,ue, rAglo, quo o^ui ^uj ,,, ,,u dana u„ aoto A oau,o do mort.
Cupe„da.t tolelatlu juriaprudeboo doa Rom.in, et telle »i la Utn mtn^e.

TWveuot, loc, oit. No. 76. ei
of., 10, No. 141, ot «eq.

^?1'^
*t '"P"'«"quorq^#lja fid^i oommi,, tran.plantd. dun. Uadftoatlon. •

wtrevft, y portiront lour premiAri nature. lU d.n.our,^re„t aujeu.danala con-'
t^ta mfimoa 4 tou.e. lo, ri^lo. qii lo, go„„.«,iout dan, lea taat.meot^ et «u.

ZlT ""'"^
«"«
V'^'onit, 0. 10. No. 169. ThdvenoL au No. 162,

eonolut eo oe. termoa
:

" P.r oon.4,uent le.', U4i [comflns oo„Jr,iront dan^
l^^donauon, entfcv^/, mflme leur «n\,ien„e natun, i^Upontian te.tan.onUire.

No. 62«,t eh. 79 No. 1182 ^RioaM-SnixU. No. 130 pX Ed. Barrier. .

Merhn, Rep. yo. enfant, § 2. rA,„„,e la question dan. le. .ern^^^iyanS : - •

« L. queation qui nou. reate A examiner eat de .avoir .i le m7^Wa„< que
«it a. «,uvent empM din. le. contra!, et dan. le.. teatomen... reSme L' .

le. duc^anu. Par ^exemple, jH..titue £ierre. et en ca. qu'irLurt

^tlfflf"i!' I*
' "«»»?«»«^ ?•»!; Pierre, .n woorant. ne lai-e q^

^
petit-fll.: ^tendra-t^ 4 cep.Ut.fil, U'rigmfioation dCSSTar/a,* et en in^" quence fett-t-il maoquerla oondiUon f

,

.'« Autre aemple. • J'inrtitue Semproniua, et A .. mort je lui s/betitae sei
«n/anto. SoppowJ qu'.u moment de-J'ourettuw de la aulMtitiillbn U ne «
twrnvequu^^

,

'. aan^tSltr
»**"'*, *•?'"• *'"* ^ "*"•' ""»'"

= '^ »«* «*^ «»»P"«"t«M diffiooW, ton. le. de«wid.nl., en quelque d«Kr« qu'il. .e tro«TM.eril"

.^flZ'.'"? *
'"^»*"= ^"i* "««• '•JO- tooi no. a.eUl.01. ..tears

proreMf U dootnoe oontraireet enaeigner I'affinnative.

t«i>puDlt,qw» Tit deMMndente.,nicnt Terbam Ziben io lego KoiMiii:

Watok.

\

»

~-4
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/

1S« .« No 583 il ^Z.
•* ''" "•'"•- """«'•*•• "

*' duc^danu. C, «„t I 1« l,^r.r.
.'""''*°"' •'•^^'^ -'»» d« mot

.

;:

j'ei «>-...•, e„ oor^'i dt ut u^r:.?':rr •"-T'-
*'-

" ^..nt Aral pourXt fl7:;li'3: "
"T^"" ' '^" ""'» " ~ """^

'• -^-d^;Lt;t:;i^:pLt- '''-''""'^
'' ^'- •• -» -/-

" .ttribud, ernon p r?„Lpil!„
"'""°"""' '>'"' '* '«'• «* ''"••«• '«« ont

"quel<,«edegr.,«.rj:Xr^^^ '« *'-'*'- *
" d. g«5n<r.tion qui «,ot dJdrr„. P.

"" '^^~" '*" ?«"»*«"
'^'K^'^

"pIu-^tooduedoaparoLSZ^rr ?"'.'«"'* W*^ -Ion I. .iguifioatton la

nn aatre rapport, dan. Sce^e Ei il !!;
' ^^'"^ P" Oharondaa et

uujfot, H^. vo. finfiiDt p. 720. .

DeoiaartvoJ. 4p. 698 vo. Subatit Wn ha
nfimi wn>.

*' /^ »»«>««*. No. 116 rapporte aoaai an arrdt ^ana le

, Tb^venot d'Eaaiiilo flnUt «i. ro o«a
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I opioion d. I «th.er ... r-t4« i«,l4. « qu, I. n.ot .«/«„!,, «U d.o, I. «„^iLn wSl..
•oit dui U dttpotiHoH, eonpnad idui Im «/M<«,<ii,.a 4 (iimIiju. d.gr4 qu'ilt

Admit, dir. Ud<rMd.r.m: m.i. |«. p.Ul.^o(kDU «• p^artot ««u«lllli I.
•utMtiluUon qu«-9omm« r^dtmtant l«tr m^rt

Or. p«. IW, 937 d. notf Cod. 1., «pr4MoUUon n'. pM li«. dan. I- .ub.-

,

.touon., ««f d.«. «w,pUoo.
: lo. " A a.6lo. qu, I. u.uUttr l'.U ordo«D< ««•

-. bUo. •ir.i.ol mri. .«l„o» IWdr. de- .«ec«.ion. M«l.la«. ; 2o. o«L
•00 iatoDtioQ .. »*m. ,(fc, „. ^it .m„i„oe m.„if„u« "

Ut artiol* oorrwpond * Vut, 2l,da Ti». 1 d« I'ord de 1747
AuouD Uxto d. droit a'.,.lt Introduit I. Lr<«,aUtion d.n. !«. wb.tltutlooi

oep«nd.nt«»u. I .„o„o droit qu.l.,u„ ,ut«i .atr, .utr« Rioard No. 676 .t «q.
T.i.ot on. dcToir i'introduir. lor«,u'll kg^^i, j, fld« ooa.a.i. f.it al

/«m./^. ou A U A.««Jancr M.i. 1^4 d. ir47 .lolul 1. rop,^«,nUUon
dan. le. fide, comm.., A moin. qu. I'.uUur d. 1. .ubtUtution n. I'.it pr,«,rlt.
parnD«di>poMUoD«iprMW. F """w

Thrfronot oh. M, No. 990 .t .uiv. p. 32ft, 2 Rio.rd. Sub.t. p. 371 .t 372:Ua uit <{af Nu. 1 .noion droit quolque. .uteur. 4^i«Dt d'avia qu'll j «Tail

^1 7'^'!""'"',': '«"*»»• '• >W«- """"i- <Jt.it fuit 4 la famillo ou .ax

•tjttg«ii«BteD eonrormiltf. r - «"- m
S.IW, eaprit d^a ord. ;*

Ord. dea Subet. art. 21, p. 275
^^---^--y-

^
Tclle^tail ropinion de Rio«M. 'subat. No. 676, p. 389. Ed-Beigkr,'t ord. dea Subat. a reje.^ la ,„lo„t^ ooojeoturaJe^ di.po«.nt que I'oa appuyait

'

ffo.
Jj;/'*'*""P''""

'''^ ^^ ^«'«»W <»" di-Po^ft. Th^Jvenot, 8«bat, I 64. _/

.' ll ^l.TtT"**'^"' ^'.
''"'^' **• ^^*^' "^^ 1 "'• 21, «»W. poiot lieu diu.s

1« aubsfU. rona «,.t eu direote ou eo.collat.$rale ; et aoit <^ue oZ en f.Jrl
'

'

y .lent 4X6 d4«gn&, «. parr.cu/<«. et „om«.<$8 suivant Vordn. ch la pZntf

que U suUHtuHon ,emU difirU «.W Vordrt de, succmiL UgUim^"SalW, eaprit de. Ord.~Ord. de 1747 Art. 21 p. 276.
^^ ^T^'

rarV 937" l7^r
''•''™

"«'*«l«f
r que i'-rt. d. I'ordonowo.1 plo. r^otifqw

•OdT! H •»""^^''«-;'»P««f «»• !• 'olont<$ d« te.ut.ur f il n'j . i„.

i

t

••iwntlordr. de. «k»emi»iM%i<tffi«."|
•w«w»^

Qa'«t:c do,o myut.,iu.t q«. h r.p,4M .titio, a, „^wa1 ^: -,HifnHc T

M
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1.1'

pour r«.:uto 1„ „toJX« letr^T'™™ "''"'*' '"'"'«

LaroprtsonUtioD, dit ^ncore Punrole .nrl'.,* ^VT?^':.
't «ne ficUon, qui „,t le7e„fanlX„'"^?..'*.?.V ?'!^«"-"^ «»• "47,

/

est une ficUon, qui m^t les enfaots d'uno M>Mn». aa aaI I ^ '" *"*''

^' Hcnunts et les place au Ttl aZI ''P'I*"'^*'*"' "PP-^^he done les reprt-

. ;;porsonne de i pi,! et nle d.S /S^rriT^- "' """ '^

:" propria persona. Ce qui tftablit „r\rffJ
^ ^'^ri, et its viennent ex

qii'«prt.l'ordoDn.noedel747 """"""J »" torn>. .rrtts t.M .m„i

^' m>... et A Ie«r d^fautTesT^Wa^r '^l ^ ''"''^* "''PP«"« «»"« '«

- - pa. charge de 'rea,ettr« etrstS^tltl
'«•«»/««'' «y"treeueim ne aont

,''qa'«aseulet premier deg.id.n^tl-" " ,'^'"P''^-. ^e n'est toujoais

" La substitution, dit kTcI J"J^t
""*
T" "f

"^'"*^^ ^ '^'"«>°>«'«"

^nafamiUe et toutesLS/^ f./"*"'"'**-
•"^'"'f. <»«• desoend«iu, de

« de plus, s'arrfitent .u^S Zr/rtl"'"T ?""'*'^ ''-' ^'^^
«^-^.ui,.ueii.„^ s:::;^utrM^^ir

"''^^^-^'- ^^^-

-lett« de 1. disposiSrn dl lif ^ P'"* '^''^•"'^-' " <»- 1*

,-» » ,
.
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COURT OP REVIEW, 1884.

"u> -

4ft

2 Bpuijon Tit. Subst. oh, 4 § 3 et 4, p. 169.
2 BMBet Li?. 8, T. 2, ob. 1.

2 Journ.^MAad. Liv. 2,oh. 6,
">

v,

L'eipH»ion «»/a«tt, dit Rioard ou plutdt Bergier en ses boiea, 08t.g^n<5rique

'

^^

« II ne faufr pas cependant oondure de l5 que lor»qu'.an<».Bnb8titution est faiteMX ^/an/,, \eapetiu^/ant» oonoourrent ayec 1*& infants du premier d^<$
'

^^

On observe entre eux la mfime rdgle quo le».fidei commis ftits A ?a /amk]

"fiTr^ri'f RP^'i;'"
deg,^ -oat prtfftr^,.. Cost ee qlii r&ulte deTart.

62 do lord, de fr35. Mais, lorsqu'il n'existe point d^en/anu au premier •

< degr^S au moment do I'ouyertun, do la substitution, lea petiu^/ant, preu-
no,t le degr^ de Bubatitution vacant, en vertu de^la aubstitution vulgaireVue
renferment toujoun, m>Z.«Vme«« nas^aubatitutiona fidei oommissair,^ tozL

^^

maia au d^faut d'en/ant, du .premier degr^. Dana la subatitution fideieom!
missaire, .1 y a une eapdde de vulgaire t«,ife : et o'eat en verttt de oette vulgaire
tacte, que lo substitud prend lea bie„«, quand la personne nomm^ment gr^vA, -

envera lui ne reoueille pas. - b ." w
"La aubstituant. n'eat-il pas oens^ avoir di^oonme U avait en le droitm «. CO, que lepremier ne recueilkpa,,jei>eux que le second ,oU admU, oe" qm eu> form^ la vulgaire expretee." ,

««ww, o«

^TWvenot D'Eaaaule Subat. eh. 86, Nq. 1234.4 1245, Rioard, Subat. oh. 10

^Bt il eiteun ar^^Uo 1760rapp9xttf dans 4 l)eni8art vo. ^ubat.^'No. 116 qui a

" a^Tt^t ;?r"^ f ''"i
'''"^""" *" premier degr^. une inbstitutio.

quMJtait fate en favour do ses en/anU." Rieard subst. eh. 8, p. 372.

I ^eS*^
U;;^«r.lt^mblablo,.ndu e. 1698 est rapport. d«« GuyJ^ Rap!

mv«.ot D'EsaauIeoh. 68, No. 944 ot 945<expHme dans les termes suivants.-

^^

fiM commiasairo lequel a .,f born, par I'art, 62 aux enfants du premie"

"K^r .""^ "'^ y""^ •" *"~'* aujourd'hqi oens. renfermer

"If'?
»6«'e..?o que suppose sensiblement cette ordomanoe puis qu'elle dit

*••« "jouter quo le fidci oommis sera aussi eaduo "
-

qowi^S 'V**^^
o^er,^ quo les j,e*ir,^„e. ne ««t oen«$. appelA.

Fa^t ^J xf
.'.?""' '^'"^""'' "* premier degr.. . O'est 1. sens que ^

Fungote a donnA, 4 |'.rt. 21, du Tit. 1 de I'ord. do 1747, p. 109- "La
;

^^-^tioo di^, oes-e done, soit que 1. «,b».itutioa soi; L« 2a* vjc-

•Wtlih.

/
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if

'&

paiU^n/ant,9mfAoj^ jetils. Vtennwt wsuiu dans 1« mAm, .rt. 937 1« Jo«b«f,«iL d«ax exMptioDi, yrfsnlUot U pren,iir«.d« Pexprwdpn d'uM tolooU «mtr.ire, wSh.
I 1% «KO(ide^^oe lotentioa •« mdme effet Mtrement m^aittnUt

« Bt wrtp i .rti 980 qui ajoote qn« troisiime Moeption et qui n'Mt ten. m

Ontdono dMdtf dans o«t^ wnwrqu. le Lot ?n/tinto toploy< •anl d.M 1.

'

.dttpo«it.oDdanneD««Minoe A la w,{rA«i,t.tioi, o'wU-dire q*, I« pelita-eDfant.

It. g«v^. Oo apar 14 co„«crtf la dootrje d, Ricard qui Lt «p«id.nl
(X.ijbittue par le.plns grand oombra des .ntaor. tela que Cujaa P.bw. Henrys
et R^nier^ ^ parJa jurisprudcnoe, et.4ui a4t<$ i^^'pafl'ord. dei747

r^lqw 80^^^ de iette teon, elte n'i» rien 4 ««, .veo W<«,e..
I C-fo" ai«5>o»,#»UB le wot en/anto empM dans una suUUtuUon, «,it dans.aoondUll»»W dan^ la tooation, l«i |)etito^,nfi.nt8 on descendants sont

TP'mIP*'^"" " ~"? ^' 1» wprtsentation sent (ouri fcit distinctes
3t n taff.fKl|d««cenniiin ni ma do eonelatif^ f

"

vEn ififet I* r^r^tetttition peat «tre admise ei le mot en/«„«, ne pas^n»«i.
I V, ^««f'P4«Jt'- «t r&,iproquen,ent lo moi, «n/an«., pent comprendre le..
ljr^U,^/mu ttlarepr&Hmtation nopwi existe : en «n . mot le fait queTa Id

q«Aoe.%deqa'jly alA rep«fe«,t.tion, ,^e8t iut le iontraire ; dc m««e quoduAHtque la teiadmettraula repr^nt»tion en matidw do substitution iln.
sett Buitrait p«, que lemot,en^«„to oomprendfait \mpetit^/anu : oar dans eo
dernierc«,,eW4^|,e en a<b.etiMlareprtsenWnl^petiti^^^^^ u,s,ZTt

nJl!!?"^' Z '^'^"''? '^"*V *«*^*"* »'"» »« ™»«i«t q«e oomme s»
prftendant appel& sous le nom tren/»n<*.

_Wdispositions do lyt. 937 de notre Code relatives & 1. repr<$«entation etoeUes del-art. 980 reUtive. 4 la oompr^hension du mot en/anU Lt donofeitL
pour un ordw d'ld^ un ^ut de choses tout dilKrent, et je no puis m'^
pliquer comment on a pu trouver matiire 4 bontr«iiotion entre les dis position,do ees deux art. U ehoao a'est pas. possible. En matidre de substitution les

^

m.l!!ir£"*;
'^°' 'PP*'*" r^» •Jono le nom cfen/ani. non par repr^senUtion

I ma«defc«rrfm*j«^ et A d<Jfa«t cfen/hn,. sans representation : et, c'est par-S °^.'Pf'?<'"'^« repr&enution quo les «./«««. exeluent les petits!en.

^J "To- . ;Vr "^^ P«ft-to-«./»»«. ces derniers viennent «u premierdegr^ par I^Bffet do la substitution Yulgaire.
F^mwr

d.^On1iI!!°M^**~°"^
oorrectelad^ision wndneparlaCour do RJyisionde Qu«bM U , aurait repr^SsenUtlon, et aloni la question ne souifrirait plu»ancune diffieultj

; „«ia tafime en n'admettant p«, U reprA^ntation Taction d^

laudUion une objectaon 4 U pretention du demandenr; Cest que dans les

^i

;*{'

Ml

h
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62 COURT OF REVIETT' 1884°

^•^^^•"^•ubiUMitloBS I'ordre doit fit™ ofciwrrij ^ u j» .
4"

'
. """ubetituant.

"* °* 8'*** "'••W de wndw et noo »r«» 1«

. ^eiiM.m«w8-nevpiu nejguiatent point duprintew. . a ..

Biowd, SubBt. No. 690.^ «^
, ^ " .- «

" fit de oeux d'une fa^^nA^ " ^r^^*>ijp^tud «i pro!

^ ^'-*yrrJvrtkrpl?»L""\r'^'^'"^"''^ doitfitred^ft^de^^

<inc8tion:
"

'J'
/r*''- ^/^^ 3ab»t. do Rieard ae po* 1. m|pe

"qo^ro^iS^rS^J^ Snppo«,n. doo,

« biena watentA perLuit^^ail / "i,*^'*?"^"*' 'J"'" '•»* q"* -

V ua proonea pareat* da gr«T« qtti aeroi^t MOk appcltfg.

afii



COUBftP 0* REVIEW, 1884. 68
"*i

t

«.»1t encon, ridicule ^e d^mandel^ .i .on dolt 'coonid^rer f. pLST. I • •

I" du lubttituant at tiule ajjpelit. ,
* ' ' " '' -'^*""*"* »

«,.entde lan,«a.e f.a„lle; qu'uaonele parexemple in-tifcue^on neveuJtS • -
Utue_«»b.en,,4«/««.«e de c%r< «» c%r/; .uppoL, enwZIett ' ' '

hintwr gwviJ meuie ..n. poaWriuJ, l.i««ot un irl. ,i un dS . fXe da'
'

[ " pircntdu gr^Trf, die B'ouvriraeD faveur du frdrp
" '

fEt il M d^Jtonnlnfi enfuveur. du frtre; o'es^Mire de la^i^^
fiioard.Substitut. add. aii eh. 8 § 4, ^ 371. '7 f «*'«fliie aa grev^,

Mais dans la pr^gente oause il ne piut pa. «t«»-qu,4)nde tebnaimii da
I Slf T**" r''

P"' "'' *>• .ubsti^utio^'^W^Ia.Ke #i?r^L le,6M.f«n. Kmau. .1 a appeltf nommdment le, enfant, d^ son'fiU •

Je W rLteK' '^

ILest donc.bien <taWuqae dans, notn^ droit, .oit avant le^ifc wit depuiRTl^

r T.T !?^'*r'
oobprendle, petitsWaota et^le^endan.sillrtiT'F'

doS; .
'

l!'*".''"™''^'*'
dbp^8antarfo^t.Wrs o.^ q^ualifi^ dins&L

« Et au^oyonde tout ce q»e aeBsiWdit^ioqateurs trana^rteot aux ditl
a(^^at«r«8le«raj,e.j,«„/a„,.^^

"72;f--^^
«t aut,«, chosen g^dralen.e„t .quelconqai .'e., d^ ta„^

«SHr-''1'** * "eluiJel^rshAiraet" ayanl^^ause, voulanTqu'ils ^

^
I>onc,c^Iutiaddfenaer<^.l."ftet'^ ^^ ,.J .„

-j^ ^o,„„^
*

donateun.Jleura ^e.-r.-e»/«4 etie, depandeu^ .ea„t lours- a^rf'^,.':

IrZ ;"^f- wt""^"' <»ttecencl«.ion jout^ 1^ Vr^J^;-rmanjuons d abord queV oIau«, e»^ gueBtioa se- trouve i la ftTje I'aote efn^«rt.„euuement «ne daus, disposiUvi- c'est une IcTause de style, le verbiage

^^•»«t«lel»volonW,tde.dispq.itiVdJKn.te«r.;Bj,aa«o^^

tu^^uy ~f'''*^~°""«''"»P«>P"*»< P««*ttt-.lle8,re ^pnnJlux

C^^T^- ,^ ri* ^' P^"'°" **• ^'•'«*« ' <^«» •«»• «rtait^videmn.ent

.-'.'V ...^,— :.a,,:; :;'.:..i.'.^.

f •

'"i.
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JM.nh»« AAAi^A .

••»«"?». •-M)n prtftendre qa»daDa leeu oA Maria

^J.
lo» recherche „,i„UD.nt I'inuition de. donat.«™"leTe t«t Atr.Aniivoque; Oct acteest manifeate dana tontea «» Au^u- " '^ **"

,A d?-^e de conserver lea b/en. dan. learfS ^"'°'" """' "*•"«''" ^''^-

petcr""'' ' "" ""' '^'* '*"•"'*»"• --«"-<•' «««• ~t l.<*p|„io«

^.il^;#t(7on«t%, for plaintiff.
Judgment oonBinred.

iJamirrf, Beauchamp dk Bamanl, for'defendant v
(8.B.)

,
, .

^
,•.•,.• :.-.
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LONDON, IStB DBOfiMB^^ 1883.

-•-#

Before Loed I^tzo.bau>, S« bUks P..00CK, S« R6B.at P. CoLLmmSib RioHAiu>Co0on, Sib Arthur HoBHousB.
'''"'"'

A™
HODGB,

MnutAwrtAMD '-.y

THE QUBBK,

decency, and repre. dnuAenn«L11^jni^ moulolpiUity. pe^o ud pubu'

2* The Legtatature of Ontwto In ownmlttfaw i^SlJ^lff « *^"^ »««npe«noe Act.

Powertod...^.touJ2£,X^5^;^*.^
Commlatfonen.

«" "^uiuoipM Dod^ «^»j<l-^ ,^ c»Uedth« Lieeue
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PRIVY COUNCIL, 1883.
•

i "..

' CONVIOTIOIf. . -
'

"C«ad.: P^mo.ofOnUrte,-C6untTofYork CilV of T««.n». •. v
« Bo ie i^memlHjrod, that on the 19th d.„ «f u - I ***' *" *'* •^^^"

one thoa<HU»} eigU hundrL and eili ^ !^'
"" *••• ^^' of odr Xo«|

<3oo.^ Taj or Deniton Em« rfpn^:.. m '"*^' •* ^"^"^ ^^^^'^ ""•» »

Tor^. fiJ that heJ^SrhS^l^rt " ^"^"^ '^^ "^^ <>'

P««ng of,th, Beaolution herl„fto^ „:„;? f'
'^'"» ' '*'*'"' •»^»' '^^ »»>•

Li^uS^rJlet *^\\"t 1^^^^^ undcrthe

Ma,^"^^ ::--*- ^.. Of
;

Ait for theU o?,i3et^^^^^ ^fL"*'^
""' '''' ^"^^

on the.«id aeven h dr;TC'l^inTs^^^^^^^ -' of i«vea o'clock a* night
.

tution of the J^lc^n^'clS^
tavcmrand ahop,, pass<^ oUe 25th day ^1^^1:2.^17"'''""?
<a8e madS and provided ,

\

^ aroreBaid, lo aaoh

On the 27th Mav 1P81 - ™u „.• • J " ^°'' ''"" •^ '"opoi^d."

'

i»tothe*CourtofQLnliencfn7'"''Tl*° *»' «<«^tioa
a. ill<^I, 0.. thel^rdsT^^^^^^^

that itahpuld be quaahed

«one« had no authority to pass the reaoju il «jwb;5 "L
^'^'"* ^''"""'^

« i» the 8«d resolution, SfTd lyTw^ir^n^^^^ •'!!?? '^"''^
in default of paymcBl ttewt iPQBitinnoftflnA-

t fiw a violation ofthe said resolu!



69 PBIVY COUNdiL, 1883.

SodM
Mid

*

j 'f

tlon
;
3rd, tbe Liquor Lioenw Act, and«r which the i.jd Ooniml«ion*r.'h.«

;fTuri"'"TH"""'"'"K'"'""'
'^^^""'* thoauthorityofThXl^:of Ontario .nd doe. „ot wthoriio the ..id re«,lutioo;

^^^^<>
Itwill beob.crvcd that the qnction whether the Local LeriaUture conld

' rf" "••'7 '3^ on the Licen., Con.»i«io„er. to «,.ke the rSuoo:?„~1
t,on » not dirccly r.i«,d by the rule „,„•. On the 27th June 1881 Zrule w.. made ob«.luee. and an order pLounoed 4 he Co« '^WBench to quaah the conviction. The judgment of th'e Court'hioh a^Zohave been unaDimous, was delivered by llasartv CJ -hh -l.k. .

hud tli««««I.«i I
." *'

*^* ^**"' I^'*'"*""*, M8um ug that ithad the power them«,lve. to make thew regulation, and create thew ofren«^.nd annex pen,I..e. for their infraction, could delegare auch pow«lTo a3
T„7;jn:r:dV.r

'"" -^-^^ ^^^ --^^^^
theTta",!! t""' f'r- '" ^"'^ ^^^'^ ^*''^ ~"«°" '»'«'•«»"' 'i«., the power ofthe Ontar.0 Legislature to vest in the Licenw Board the poier of creatinlnewoffence, and annexing peniOtie. for their con,n,i«,ion " * *
And conclude, his judgm^htthu-s, referring to the* rewjption.:-.

"

• e.ch^^rtd;::::;omz " ^^-^ ^-^ ^- --^ -^-^-^^

.n^ »k«„ r • L- . ,^ " ^"""V' '•"'' of creating a oua«» offenceand then ofpuni8h.ng it by fine or imprisonment.
" onenoe,

We hereforo enter into no genwal consideration of the power, of the Leeis-aturet^ legislate on the subject; but, assuming this rightso tld" w fteUo^

^
ot a local board of commitoioner.

:

«"««»»uu

?gwnst any law bf the Province, and that the conviction cannot be supported "

li^lvCoTf '?f'^
^''' ^ ^•''•' «'•• 27. and on the 30thS

J2^^Z^"^^TV^^' been discussed in the Court rfAppeai;1st, that the Legislature of Ontario had not authority to enact such regulatiTn.M wen^cnacunl by th. Boa d of Commissioners, and to creUte offenl3«a«

v^--^' 1, • ' « • 1/
'



PRIVY iCOUNOID, 1883.

ireljr aathoriscd

____^ ;
! 57

fr^'lT ^ZIf '"T'"":
'"*'• ^''^' '•"' '^ ^"^ L«gi.l«turohiid.aoh.athoritT

.t could not delegate it to the Board of Con,n.i«ion,r.. or any other al hori IovUide their own logblotive body.
^ ' / V'"»r aainority

I
Jetrer;.'

'""' '" *'"' " ""'"'/''•' !'*'«'"«"' ''^ ^»\° Court of Qaeen'.

id^h f A °k''"T
""' •"' »'^°P'«'* ^^ I'atteraoTand M^ rln J J

'

I
and the.r Lordsh.pa have derived ooasiddrable aid from a eareful con. Zti^ ofthe rooBOAs Riven in both Courts.

oj»>»iaeratjpo of

Tllie nppoUant now aeeka to revorte tlw dwision of , the Court of 'L^n\ WKon thd two grounds on whieh the oaai waa disouswd in tLtX / l^ ' ^ •

t«j.Mbut^b.anti„Va«c^whiehw.reu^l:::i;:?S
ability. The mam questions arise on an Act of tl.« Ju^i t . 7).

See. 3 of this Act provides for the aDDolntmnnf aP ^Tw-. j *».
.i-io..« for „rt4 „„„, „i,.Tf r.l .SUiITT

oec. 4. License CoinmisJioncrs may, at any time before th« flr.f J •

" (1) For defining tiie conditions and ftualificktions reouisiteM aK» • .

tequiM b;. lair.
""""8 " »H ttwra aooomiiiod.tioii

HOdM
MM '

n»qa««a,-

' ./* ^^\

'
,

,
,-:

. {

/"*
.': ' t .

.. . t. I :

Mabc9, Vol. 28.

il:

*>
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PRIYY COUNCIL, 1883.

^ •Ml
Of Which TioUlloo n« o»l,er punUhmont, i. prescribed, for tho flr.t oftnl .FnoUy of not «. thin twenty doIUr, «„d „„t »„re u.n„ „ft, doTLZTcle^

'Sj^;f ^' »'•« ^-'l oflenoc la.pri«„u„«t wi^ hard labor for T^iTltXocGding throo calendar inoatha. ,
' " l^'«« ««».

It^T^ TT "^^"^ ''" ®"^""^-^ "'«''» until aiTo'cJ od Mond.^

.
.

oo-K or fifteen c^ays "nprisonmeot wkh hard labor, and with infircaainK wJ
•
rc«)Iution of tho Lieonw C«,«.«i.Mooera impose. « ,K,nalty it may bo recoveredand enforeea before a magistrate 1« the »„nner and to tife exte ft iUntZZ^of nju.c.pal corporation, may boenforcect: under the authority of the Mul":

wlwch conta,,», (.V.,^- „/.-,) ^it following paragraph,. yU - ^ ^ "'

Illorli! ' ^"°' '''"°'" '""' " '"' "'' «»'««»». '»' ""."I. of U,..r

^*-



\

«» of lh.lr ,ul« I,. ,„ p,^,„,^ ,„j ^„„^,_^
• "• «'" '"'"«

L.yid..u,.„f,h.I.r„,i.»
>"?•«"* "" l>»»inio» 1'a,U.,„..t ..d th.

coatrover«y." They db not Ibmot 1/ •
/

" ^l'" ''«<"«'«« oftho point in

tut«V/>arL,v ^f
* "°*""^°'>'"'*W»P'«"ou8 deciHion ort this wp,e at*:

and that !»^,M « »

""'^™' ^"^ ««• »1 of the British North AmerionAct, 1867-

Liquor Lioonw Aot 1SR7 - -^7 ^;

.

^ "'"""^ '" *•*• 31 »hioh the4UOT xuocjira Aot, 18B7 Was said to infrinso was No 9 " Ti.- t>» i .. -
Trade Qnd Conimcree " »U it »-. i .1 7 ' ^'" -"eguJatjoiMf

P^«q.m.nt«fUK,D«i„io.Vto^Zrc..^.T '»^'°"'". '^good
wu i.^d.d .„ b. .p^ie.ir:.'!IS^^^X"! ^' "'"^ ""°''

inch part^of the Prftvin«» .. .i.„t,ij i i, / ™7'"<'«« <>» »« Dominioo, or to

BomSoH tt„l3^!;„^^'fj*^''^ "f
«P* »*• I* '"» »ot doubted that the

withi, .omeTTr L^^ -bjectfell

•-;„Ia 1 tV' ""*" of thedossea of sabjects which bv ieo flk i»«iMBHSnM oxclaaiveVto the Legialature, of the Provinoea.
^ " ^

llodn
•lid

Tb« guMl.

~3P'
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R
•III.

Whit w„ Ji;!:^, :;..I;T!h;";
'''"•

'ff^.t
»»•• '^-^-.-

punLhrncnf, belong .0 ,ho .raoTlfTl, "^ '""""""'' P'"""'"" '"^

-:~ And, .plo ^

—'"' *^-^''??^ «««• Kovoroiaeat ofCuoad.," ^

-foiy. Thati.'the';^'™:;'Jrd^ pubU- order .„d

ipterferenco d.H» not olter the r^tcrrt^ laj"•
"' "'''' *^' "••^''•"^'

"\.
••itu'et:;^^^^^^^^^^

«^thoc«e era tbu. concluded:^'

under dirai:::^.;.;.^;:^'^"^ •" *'^ P-tlouI.ri„.tanoe

.ubjeet to whi„r Trral^Zon " rlT ' " "'" '" '"""'''• '"« «'- «f

.bip., for the resHon. Ld^X th.t ^hrT'"'? ^k"*"""
*» *•""' ^'•*-

not p«,pcrly bcIon« to the elJ „f"' I \
"^° •"''^^•* °^ »''« Act in question doe.

the „.eani„', ofXotion l"'
''"'' Property .nd Civil Righu ' wi.hin

It appears to ^leir Lordships that Ruuell v Tk. n
-tood. is not an authoritv in suplfTf1^ .?"T'

*'"°" P~P«''j^ ""d"-

Ix>rd.hip,do not intend to larroTdepart f on.T ' "'"'""'""' ""* ''''''

judgment in that cose The «rT„S f"? t"
'"•"'"""''

"P'""''''^'^ ''«' »»'«f

Citizens' Insurance clpanv i,lS " t"? k*'
"""^ """^ '''' •""" <"• »»««

for one purpose f.ll wit^.TsJc
9
'1T ' 'f^^^^^'J'"'*"

^^^^^ «» ""e aspect .nd

foil within Jcc. 91. '
^ """^ *" "*''" ""?«'* »°«i fof -lothcr purpo«,

...^:;:rS'':r::j:?;;^^ -•^-^ --^^ -^ leg^b^tive

statute, of Ontart:" Th„t Acttl^'T^''''"'"'"^ *«*' ««^'«^

palities in the Province of Ontl / °"^^'' '*" '^P*™'''"' *<> »»»"«'-

..ion. ItautborreXp^t^ntlfr"'''T^
municipality. ,„d empoZXr „ T ^r*"^" **» •"»*« «««»>

-. .
..L™r!i^r—V-.S;^ir.t5

•N



)• Aat with l«wi

^1^'
^

FRitT coiTNcrL, igaa.,

.

"^

i^l:

l»WM Mi thopa, for defining th« dutiM iikI ««*«« ^TT T "~"~^

Their I^rdihip. oon.ider th.t ,h. «o^ Jn^^^ f*'''*"""**-
A.. i« qucion. when properl, unde^tr^ r'*" ^l^

»'•

~f-<* »>, th.

natai. of polio, or manlclwl r«.„l..?« r
'''* •*««'•»*<>"• '«« tli«

good go,ern™«nt of trrnrl^T'lTf .k' '""f'^
^' "'"'^'"•' »- »»"•'

.-oh .. .re dcuLted .o plrJ^ h"^^^^^^^^^^
,"'* '' ''n^O" ^J r^il. ,.nd

„.„_.
. . '^•'*''*»^£*'7°'«»P«litJ',P«««..nd public deowik

Kiqd riotou. oondiirt. A. suoh thej c^.
'jultUoQ oftr.de nod ooniiacree which
^ not ooofliot^ith tbo proTblon. of

* "PP«»r to hate «• ,«» boon locally

•odreprem drunkenn«^ and
not be mid to iDterfero with L

belong, to tho Doojinion Vu]
the Cntda Temperance Act,
adoptod,^ ar-v" -

The .uSjecta of legislation iii tKnUrio A«t „P «»*
tooome within the he.d. No^ 8 T . ,/ *®^'' ''"• * *"'' », Mtn
America SUtuto. 1867 ' *' *"'' ^® '^ "^^ ^^ of Briti.h North

ftr«d on it ?, the Imperia, i:^ ofTsfiT ^nd trat^KI
'*^'" "" '"''•" ^'^

«ict with th. power. cTth. DoJnLrParrln; ^ '^^^ ''*'" " "« «"»•

•be obeernnco ofTetllf;;7/°::f"

^

""• ""^-«-
without hard labor, it waafurther!!!.*^!?;."'* "»P"««°'»ent with or

conferred no author ty on thotl.r'^t*^
""* "** ^"P*"'' P-'^-n'-t had

License Commiasi^ro/n,^^^^ 1'^"^ ''"* ^•"' '^ ^"'^
inferred b, tho I„.perial P-r I^"„ th. I .'iSi'

*'*' *''• P«'«
nerci^dinfuU by thTt body ' 7^ Ua^b^; i°;:'||^^^

'^-'d b.

'^Pot'^t deleave ^UBT^uJi,,
/

^ ^••''''••- ^^w <«%«<«

.pJ^ETf^iid:!;^^::r^ *'!•*«'• «^-«on thu, rai.cd by th,
of the P«.vincialCl rrXhrr-' " *'^^'-'™«<"'-.cter andpofiUon

«jn..ndatc from fh I^^J^^^^^
Act enacted that ther, -hoTL «Wl '

^J*"^''«
B"»»b North America

1-tife A«,„b|y should C.eZ.\^l^T"^^'' ^"^"''' "^ »''•* ^^I^
oonferwd power. Jt^lZTil "'"•" ""-""•'•d in «^. 92, it

!•">!«• prwcribed by .ec. 92 mi th. 1^.^^^^^ ""^ " ""P'* ''""•'' ?»>•

power powered and could b^w Trhii th
'7"' '" ''^ P'~''"'^« "^ ^t*^.W Legislature ia snXe.'J^VTj'^'l *''""^~^ ""* "- ^

P«Ii.»ent or the'ParliamLt of Z Sit on ^ol r^"/'* i"^""*
^u^^tauoe,toconadetoamunicipaUn:;Sr!:^':;rort^

,

" ^':

^rti

*,.v^:^''

-^.-^ ,-

tk

.?>:'

#^
„^>'

«.



62 PRIVY COUNCIL, 1883.

, Bods«
and

The Queen rent nd .Th K
'*^^^^ "^ ^ -"bjects speciBed iat he enao^ment, and w.th the object of earrjing the enactmeni into dperatioo and effectIt ^ obvmus that Bueh an au.hoHty is ancillary to legiaSion L with!ut it

Z.TZ' '' P'«^'i°H-':^'°8 d«»"il-nd machinery to ^arryl; o«might become oppressive, or absolutely fail. Thfe very m\nA ™i iT ?
•judg.ent.f the Conr. of Appeal contains ab^l^fp^^l'Z J^^'^l^at.on entrustmg a linnted discretionary autLrity to othol^d ht ir;lIustrat.ons of as necessity and convenience. It was argued\ne bar" h2

'

:'/,f«'«J"'-««°'»"!'"«"g
important regulations to agents or dL^^a^«. .That .s not^so It retain, ifs powers intact, and can, whentS U dtT

^Their Lordslvipg do. not think it necessary to pursue thi. subie\t furfh..save to add that, if by-laws .r Resolutions are warrrnted. p w^^r to le 1^seems necessary and equally lawful. Their Lordships hive now dispostd ofZreal questions in the causn.
^ Y" now aisposfcd of the

n which the License Commissioners e.ereised the authori^ conferred on\themsome which do not appear to have been raised in the Court below' ndS"were disposed of in the course of the argument, their L.rdships beTn'.-"It ofopinion that tlie resolutions were merely in the nature ofnL etuit Ac

e

regulations m relation to licensed houses, a«d interfering with libertv ofac£to the extent only that was necessary to prev^t disorder and tl^^b^s Tfhquor licenses. But it was contended that the Provincial Legisla Le hTnlpower to imposa imprisonment or hard labor for breach of newCrlted ruklor by-laws, and could confer no authority to do so. The arru^n w.« "A L

orally directed .gainsi, hard labor. It is not unworthy of^'observlZ that'lth..s point, as to the power to impose hard labor, wa. Zt raised on tre ue
^

;:; " ;:ecrb::;::\!tir
---^^^— ---«-

It seems to have b%en either overlooked or advisedly omitted

poi ;sVf\Te'?^'v?«- ?7 'f'^'' *'u
^'''' "^ '^S^'"^-" "^-"^ -th- thepowers ot the Provincial Legislature, then No. 15 of see 92 "of *h. « •.• u

North America Act, which provides' for « the ImpolS o^ punilwt
fine, penalty, or imprisonment, for enforcihg any UyTof^^ L^ a ^
.lajionto^ anymatter coming within anySS^j^o?:,^^::^^^
^

this ^tion,"is^ applicable to the case befoi. us, and 1, no n conflTct wUh •No. 27 of section 91 ; under thego very general terms " the imno«ln nfms a.„t by i^pri«nt fb. enfbrlf^ny law^J secS!^ ^Cl^^^that there is imported an authority to add to the fionfinement * rJ^t™? f

-

prison that which is generally incident to it-'' haCl.r'" if^^ f
that " imprisonment " th.e moans restraint by confelt W^;!':Zoiwithout Its usual accoinp4iiment, " hard labor." ^ ^^ ' **

^t
ivr.-.



PRIVY COUNCIL, 1883.* 68

wilt rhnTl rl ; r'r^
thusthe authority to impose imprisonmnent. Hod^ewith or without hard labor, had also power to delegate similar authority to the u-ue£ea..munieipal body which itereated, called the License Commissioners

^^««-".'

T^.ll'f'
^'''""""'T ^'•^ I^««'«'"t»''« J'd not delegate such powc« to tha f

L.cen«, Commissioners^ndthattherofbro the resolution imposing bard labor

unied
""""

•
*" '^ I^ordships that this objection" is not wel

J- !rH

fi'.l

In the first place, by see. 5 .of^the Liquor License Act.Ce CommisMoners

ZSrr 't
^'^"^''^^tH^ w«'«»

" P-«lty " is we'll adapted to i ude

Zr ffT
^^

r^"*'"**"^'
»'«t in this Act it is so used, for sec. 52mpose. on offenders against the provisions of sec. 43, a penalty of 20 dollars or

15 days imprisonment and for a fourth offense a penalty of imprisonment withh«d abor> only "Penalty "here Beems to be used in its wider sensT aequivalen to pumshment. It i. observable that in sec. 59, whore rJZ of

ec 70 W J :
"'1"' *" P"""'"^ P*°"'"«^' ^''-^ pem.ItLs may, bysec

,0, bo recovered and enforced in the manner, and to the extent tkt

Sli: Thtr'd""""^
""^ !^ -^--^ "* ^'>° autborijonre M«n :

rltd-enfoJ'r
"'«°7'^"»'"' apt word for pecuniary remedies, and-tae word enforce for remedies against the person.

Turning to the Municipal Act, we find that, by sec. 454, municipal councils^

tTb'vTwf 7^ '"'?"= "--^^-fi-^'^P-'tiiforr^^^^^^^^^^^

"witr r Cd IK 7 :r? "r^"^ P""'^''™"'"' •^^ imprisonment, with

Z^.Z i ^"^''J'''^'
breach of any by-laws in case the fine cannot behoovered. By sees. 40U to 402it is provided that fines and penalties may b^

Ta wh
1"'"""' '^ """''^ """"""" "^'^ a justice^ the ^a^andthat where the prosecution is for an offence against a muuicipal by-law the

:lTb7t;n'v r'^ rt r r'^
"-* '? .he penalty'or Sa,et

older,! T'u"^
penalty can> levied, the justice may commit theoffender to prison for the term, or so^ part thereof, specified in the by-law

CtTe/hT,"" "".'^ *"'""' ''' ""''^ «°^ or impriL^ent, it isneces«;*that they should specify some amount of fine and some term of iiprisonment.

imi!! u
^'' ^"* *'•'" ^Sives to the Commissioners either power to

\whSThf*^'^'"";* *'' P*'"''" '^•'^•'^•y' ^' P«>'- *o -P0»« a money'^na tj^

WaliJ
^-P-ed.

r^
be enforced>ordi,g to sees. 454 and 40oTof the

Witk ^"^f" T' ^"^ ^^'"P-lActinust be read t. find the
^

^nerpf enforcing the penally, and tHe^xt<^t. ta^Bich 1^ may be enfowed.The most reasonable way of construing statntee « filmed is td^into^^

j^s^C^„,.ss«,„era have the same the^Ltiea they ^

SS'!n^-.^^ person directly, . on^ ,^, ,, .heU,.f
»ither euBe- (h«ti'-resdi«

'.A',"'-
_««'''
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•Bd

costs, and will ao hu^Wy advise Her M^Lty
'' ' '^"^ ^'^'' '''"'^

Judgment affirped.

^
qpUR SUP^RIEUEE, DISTRICT mBERVILLB, 1880.

ST. JEAN, MFfiVRIBR 1880.

Coram Chaonon, J. \ /

>

CHARLES^DARD,
\

vs.
•DntANpiUB

;

.»

1--

.-?'>

CALIXTB RfiMILLARD,

JPe« Odeuk :_Not« code »•« ai«ac-di«»J#.„,i»u.n, 1* a

Bajs «We «w sel,.bllu< ,„-„„ ^^p, de U ,..t
*'"'*"'

et toe^lrTlt- ''°'"-"T ""°'" ' " "'""«'« S.ra««e d. fo„,„ir

pit'.'"""
""""'' '•'""-«'«»;" 7 tr.™ U^,^ 4 ,..,

'm



/
ft

dOUR St»iiRIEURE, DIS^TRICT mBERVILLE. 1880. 66*

A B?al*'n?I"f
"' rirT" •^"'"'' ''^'^°^''' dons I'anoionne jurisprudence

wlTabihttf future. Puis, ks auteura paraissent dans I'intorpritation do cotto

Or^ Loiseau dtendait cette garantie de fournir et fairl^aloir- jusaa'au

^«t queco dcgrddogar,^tlealIait irdporidrcdf la solvability future il ne

djb.teur jusqu au remboursoMSont final de la -rento, ear jusqu'alors il v avaittoujour^des ^phdanees auecessives qui faisai.nt que la r^r^ n'eta" tJL isVehue

laS 7. r"' t "; ''"^"'^ '^'^'^ ^^' par leLbourseLt final

M^{^ii/al^ :''^*^f°"
de s«itc,entni*la garantie dcs rentes, don

Wif ""/"g^-Mue d'en eoUeerer.le .npntant entier i. la date d'doh^aneetand s que la rente peu^^iter des ^oh^anees qui peuveni ne jamais eesser b'u'
8 apt .pde.alen.ent d'une rente fonciere non raeletable. Et eotteTi tineZ' V„

rirf^^'^t'""^
deLorse,u,app,ouv^ par tons raut r : -'o: .

futlTuX?
""'*'

"^r:
"""^ con.portanU.ie garantie de la soWabilitfi

e^l^r!r.f '*'""'"* i.<5anu.oin*cctte aetU riJeursoire du eessionnaire

Buffit pas que le deb.teur de la rerte aitfU5 n,is en Semeure de payer par un^»n..nden.ent qui lui aurait dtd fait, il faut qu'Loit eonstTqu' 1 est

tcqows payer mais qu'il pourra payer, qiifil sera solvabl\"

d««L ;*
'^•*'^* *»^' t'-e «n«e esp^e de a«antie n\pr9n.et pas pave; 1.

cZ-ln^Mr^^-^"- ?«"« «"""«« P«»t bien alr^nalement pourofi^t una obligation de payer de 1# ^jart du oddaot, MaL cette e^r^iSA.
g-rant.e considerde 'en .lle-a6n.e impliiueoue cette^bliga 1TpeStL,^*
qu^dans le ca« oA le ddbiteur fierait insolvtble

^* A ^ *"' '

ceuTl^t-,^
eessionnaire 4 alleguer .t prouve^«ettp insolvibiiitd, et c'est<»t^vab.htd seule qui pe«t pern.ettre I'exercicel.une .otioJ|^

Pothierditqiie cette "solvability ne peut se donsiater que p,irCdfscu«,iondu>en du ddbiteur, et il ajoute que c,tf di.cussiou seL^Jl^^Z
r«f «""««-' -^"-^^ ^^ ^^«^-. o„ par unWverbit
^pt, vo. Garantie de rento., page 728, s'exprime oomnLiit : « Loiwau >

ch. 4 de son tra.UJ de |a Garantie des rentes, dit eu parlantXa ckjrdi

BMaMt.
vs.

'

IUnilllard.1

<r'
'

gbate ail

4#"
sme
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VII.

^OUB SUPteEURE, DiSTjtICT DIBERVILLB, I880J

endroit la ndoessit^ de la disouasinn • .1. .».>^ j-Z-i T~ ^^ "

Mais 8upposon8 rinsolvabilitd suffisaimnent alld«„^« -.f „ ^ .. '

de a va eur de «700 A'ltRnn «* » 1

'"^P^'i" de Iront, et d?Bn roulant

*^ais dans la garantie de foumir ct faire valoir il nV n «,« ^.

pour la cau„„., „„ , d,,,. 1« c.d.„. e« g™„. .•«, ,. ,. ^JiSr,!^t

*<>



'I>'* -k.

N. •

000^ SUPiililEURB, DISTRICT mBERVILLB, 1880. 67

Bimpla du>d«Jb{tour
:
aim|ii, les autoars so foadant toua but I'jnterprdtation donn^e

A oe^le elaiue par Loiseau,' disaient qiPavant d'eieroer.auoua rejooura oontre le
emit, le cesfiionnairo dovw Tairt la 3|scu88i6n. cxaote do tous les biens du
d^biteur et prouvor riDsolTabiliW do ^ dernier. II ay a done pas parito sous .

oe ppport entro la caution et le garant. , -

,

'

#. |.u88i les autres metteqt A Ja chargek cossionxiaire nOn-soulemen* la part de
la crdanoo causdo par son fait, mais ,^[ par sa negligence. Pothier et autre*
auteurs donnont comme exemplos de n^gligcnce^loot I'effct deyrait faire perdre
lo recours du cessionnaire centre tecddint; le fait que le cessionnaire aurait laissd
pr^rjre la. cr^anoe, ou ne^jw serait pas oppos^ au d^cret des biens hypothtf-
qu68. Si ces causps do negligence dovaiont 6tre les seulos qui auraient pa
motiver Iftrpprte du recours du cessionnaire oontre le c^dant, le demapdeur dans le
oasactuel no pourrait en Boufifrir Jans son aotion. Mais telle n'est pas I'id^e que
nous devonsattacher 4 la doctrine des atiteurs sur cette question ^e negligence.
Lotsque Pothier etlesautres auteurs sp6c1fient ces deux caqses de negligence; ils
neparlentque de la garantio des rentes, or, disentnls, si 1, rente s'est trouv^e vir-
tu6llenient perdue par -le fait qu'on aurait l«isse decrtter la propriete qui en assu^
rait les prestations successives jusqu'A son remboursement final, sans faire opposi-
^lon sur les dernicrs, ou si on I'ajaisseeprescrire.le cessionnaire ne po'uvait alow
exigerqttelec6danteu«ontinu9 lo paicment jusqu'A son remboursement
Mais 00 que(no|is »ouvons dans oette doctrine, o'eit le sentiment general que

la negligence p6ut absoudro le cddant de touto responsabilite vis-A-vis du ces-
sionnaire. *

Aussi'Loiseau, aprds avo^r, lui aus»i, Sntionne ces causes do negligenofe dang
son traite dc la garantie des Rentes, en ^largit grandement le cerole quand il Tient
4 parler descreanoes ordinidres. II ditquequant aux shnples dettes ^xigibles
8.1?ce^,onnairealaM enlevi^rjes moubles du debiteur.devenu insolvable pai
ce te neghgence,il n'a'plus de recours, nonobstant la olauso de fournir efc^ faire

\?":. ™"sseaudeLacombe endosse cette doctrine, voir id IOas* garantid
et.ild.taulivre4, mSmemot;....Celle de foufer et faire valoimporte la
garantie de I'ms^abilite 4 %^l|e la rentt,, maisrequierj discuSd^ biens
et sans condition. * ..?:«

Mais pi ladette est pure et sans^^fondition, cette clause n'^mporte qmh
garantie del'insolvabilite JoYs de la ce^sio'est la&ute du cesaonpaile de

^

navoir pas/ait j«iyer le debiteur, quanWn avait le rrman^ Ainsi^and la
.dette est tn Am, c'tet-A-dire, A jour, ou i dbheanoe ulterieSimsans oonditioit;,

\

mw8fiila|etteest a^^ellement exigible ou tonft^ondition,TRlause' n'emportl

'

4. que gai^lle^l'insolwWlite lors de la cession, fe cessionnaire devant s'imraiter '

>^«« n<ySeup s'U n^ pas fait payer le debiteur, quand 11 en aviiit le m^ert r
Jiourgeo^^letvd.,>568,art.26,ditau8siquelagai:aiitiede fournir et M,^
JT TJ^'^J®

cessicSiinaire s'est laisse enlever son gage, o'est aussi le sentimint -

^eTroplpngdans8on.tr«i|edela;ente, p.626,liv^ 9'42, vol. 2, Parlaut d'nne :

creanoe ojgi^aire ced^e av«J la. garantie de ij» solvabilite future, il cite d'abtfrd
JiOiseau q^i repudie.tout rwours du cessionnaire centre lecedanr. quarfd par des
jttem(aeiftaata.pu par aegHg«u>Hi,.a i* lajaa^ disparaitra oo^ cotragBnHerles metf-

*

•
.

:-::L,'...S S

-* • r

IMmUlard.
^

.,
.y,f .

•
. ^

*. • - .aJ^ ^.
yT^.%[
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do pre certain*}^ oiSlliL Efo^E!! T??*"?X%?™H '400^ jo'vji|

jouft. diro au ocssionpipourq^^J

mdA iUD.

,, Fii. . Pi.

3

mot

vil^

,r4l

;H <

'<»'',

>ictionna.V^e Droit, Vo, CeKXiliS^fS'^'tl^'*-''
«urdtonr^h«»bIeAl'4iili3lSS%f1^* - ^

i

, . ^
vm, ae see »P'««^.;«»r I'cfibt dem e^unti^

i|i»iedel^m8„ioinionidix,. ?

ion c^t expriindo, et4l'
'iir provenuit de lo fout^,

.il n« pourrait exerceraon

leraQd nombre d'auteun

flontre son

V ^

ii recoup e»ir^Ui c^dant "
li*f n„if f; , """fl"^" ^^fl

''^'f -I„ * '. ' 9"V o'*** I'aJIoz cite 4 son AnAi i

i
. ""» !

J^Pwwer, iMyincourt. Duration 1

|*|v;

|;| V,- ^r*^. etqueparoon^q„e„^ .,^^„^ r''^^'#^»««-en .„«^

^ C,
;

BOnreeours coq^re son 2«dani ^ ?"*<>"»*^,l»'*«»h««*^ttfM, 11 . perdu
|

'

^^^'^iHoSp;:^
•De sorte que PactJ est Z^"! ^ '

"'
^"l"**

''^^''''' ^'!^¥^
MM^

2*7«<''%rf^;avoo«t8d;demandeurjlM
^

-
/'

' "^^ J S^T" ''^¥' '^'^«'««^ da^demandeur.

\' A«»,

^

'r-r tf-

X



i . > ^

a ddtto est p*»W-
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THOMAS ORAKOe^

pUNOA>r UotBNNAIf^

Amu^wti

Ra«r«iii>aiT:

OH A«P|!AL FROir Tflll CUUBT OP QUEEN'S BENOd fds W.WBft OAKADa_ ,. » (APPEAL SIDE). - *„

FrmiHirf,aK,Cou,^ti,n o/^CondUion prtudm^MUe en dmeur^
^rtt. ,a C?:, 1022, iqer, 1«8^1636,,1637, 1538. 16B0. ^"

Oath. 7th Deeeinber,"l874. T. 0. hj • Bromiia ofaal., agi^d to ie« ifcrmtoD II th-*a m nor, f^, ^i;«K)--o, which 1600 we^paidlVrLr^w^^^
7«« y in|talm.nt. 0/ ,iod ..ch. with latZt rt Tp«e,;rn. w^^^^^

Sid D « '

"^f
'?°?';««"'^»~ ^. B"^' "ch p.yment;wh.a (h^ ^«. St

'

- Lt^oSdh«L"/r^\"'^"5*'^

.
__

wnt of said ftrm,.tod th«a« pwwnta wUl then fiooonaldpwd a. null md "^^1.? '

\*, r. \i
?"^^*" "^"^^ eojaidered «• Ieg.or and k«iw» - ' "

Aft«D.]tf|^h«i«oof agehe l«ft tbi> country without r.tifjrng^thefc^bfiiiae of aale h.
'

- oJr,;a;UriI.rr?ai,*"'^^^ n^eredS^haliS

'^
"S*Sa"fti'tfcf "'

^'r"*
'-'"^'(S'rong and Taachejaan; «, iii^ .

anl^hi^wTS'i'"!?
'''"•" ^""^ tl«.«.l-«ifi«d Inth»cont»ci,the^ntracf

"

A^ln^ I "''"^ tS»ei<l*iBUff ,»&««,«, and th.i« was no . nec^ssltr forTr "d^nd the necssity for a demand Wng Inconatotefir w th ttoC^

ciSr^^Ste"^?*^ «,S;Court rfQueep's Bcnoi/forL^wer:
'

•Mf^^^^A^^ Superior Co^t ill

«.«, ofsal, ».de before Legris, a noi^y^^MloTt^SX^mU
*e Fom.8e of sale wh.ch had thereby becottfitnowsra^. The Sttpcntir Cburt

"

ho^eveiv «»aiataiaed the action and «o#pkit.^
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/

f •/•

Tk..p|«.IUft»„,,l,i,l.,u„j.dg,..„,.
. \

'b. full .5. of..4Z "1 "• ''' '"' •"' "'°° '» ""'"I'' '•".'WL

^it to the appellant in sovan *„„,i
'"

' f««Pond«nt promised to pay •

^
liti^^'

"^'""^"^ ^'•^-^"^ P--. ,Meh haa glvoo rise to tho proao.t

ofwid sum Of ievea hun^«d d^I^ ul^^^^^^^
'^^^'^' "" th. f«IL&«t

be bound, u ho doth hereby blad bi^ft^11 ,m^\^ """ '^''' ^f?-" P^nge will
deed of Bale of .^tid f.nn ; bit. on tSiSf ir ? '^^ I"""" *'«^"'«'«> '';*^« ""d clear
or refu«« to make the aaid pXenfa whe„TJ *f*

-""**" MoLenMZil,, „egiecta
WHI forfeit all right he Uas^^Cp^nul"lZ^'^'.'''7 *"'' "•"*

^^V"* m4i^tjoned fam,. and he wUl «o«ove fStl montt'"i
" ^T^

'*'""' '^ «AWein L^
•*er be paid, which said moniesVil ^^1 "", ^ ' *'"'*''^ P*'** '"d FWchUight here.
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Orenn
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klcltounlui.

,71
the appellant posMMion of theiarm, ott cqp<UWon 'th«t h<iibould be allpired to
o««u})y the house till the 1st oTFNovciftbor following (|J87^). A deed waapasaed

, to that effect.
- •

,
«^ '

Subsequently, Ilobert MoL«illan refused to give up the possession of the house,
and the oppoliant obtaiined » jud«,ucDt of oustpn^ond finally recovered the
poMession oi the holiso &\^.

'

, v

It wasnot JilltbeaSraofQetober, 1880, nAor-.tlvo appellant hud been in
posaesBion of the farm ibr Hcjarfy eighteen months, and oT the house for about a

^TLlt^oi"
**""^*"" """" """*" *° '''" '" ""^ "»"'*' "*" therespondont of the sum

of «91W,31 as the balance in principal i^nd interest of the price stipulated In the
promise of sale „of the 7th of December, 1874.

This tender was inado through a notary, and Was a«Jconipaniod by a demaml
on the appelant to grant to the tospondent n dijed of sale in the torois of the
promise of sale. .' '

Th.e appellant having refused to comply with this request, the respondent
broughWhis actwn whereby he renewed his tender and dlaitned that the appel-

'

Untbeordered to give a regular deed of sale oftho property i„ question, and to
deliver ttm tlie possession of |ho same. •

Mr.Doutre, Q.a, and Mr. Joseph, for appellant, and Mr. Lajlamtne, Q.C
^
.and Mr. Crot$, lor respondent. '

.

' « »

* The points and authorities reli^ by cQunspl are-reviewdd in the jUd^eiflC
heremal^ given.

,

"
, A ,^- ^^

__ / JL„
Kit^lB, 0. J r-I think:th.tnrtielei:478, which skys that « A promise of

sale %ith tradition and actual possession is equivalent to saje^V means that
where Ihere is a oontraot of sale and traditidn is made, and actual' possession
glv«n with <t view bf there and then consummating such sale by sucK tradition
and actual possession, suoh a oontraot of salp and iueh tradition is equivalent to
a sale, but not. as in -Noel v. Laverdure,* wher^ the oontr&ot provided that the
.tnM^itjon and actual possession should not be equivalent to the sale, or as in
this case t»h6re such an operation wouliT'bo ineonaisteM with the stipulations of
the oontraet of wie, or 4b likewise, in this case where a fair construction of the
contract ofsate letfds ip the Irresistible inference that it was not the intentidn
the 4)arties'that, actual p«$iessiqp should \^ equivalent to a sale, in other/ «r
does not apply iom^ « case as this where the terms of the contract of sale^tw
clearly that it wwiiiot the intention, of the parties tljat the sale should be

. brofighl to a completion or considered a^eoriiplete sale. The tradition andaotual
possession in lik,e mtiQner as to the conttact of sale was, in my opinion, to be
Jubj^t t»the condition tbW,if the payments were not made, and conditions^p^ed with, Bitch tradition andaotual possession was to be a tra.aition and

'

^^f*^**":""*!!^
^« contract of sale, bat to be considered as the possession of

a lesseeMldmgPer the vendor as lessor, for the contract expressly providfes
that: "TheprDunoan R. McLennan will take possession of said farm and
tppurtenances immediately, and will enjoy the same on the following oonditidns

;

..•4Q.L. R.J(47.

w•»!••
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'A"

Thai tb« trtdilioo and aotaal b()imm.[»« «-u k,
-

P«««.ion a, oont,«jJ.ted
' dHr Ul^^'Zr'' \*"^*"^" ""» ««»"'

oondhion. flfi||gJS|Cyi,-\f7-2'*^'''»"
fuIfllM#t»by th« T.ndwof th«

traditionjuJB^HI'J^ **? '"*' ^""" thanoeforth only waa th*

^o„"2STj;:Jl 1^^^^^ no lH,teer poai,

•ro«ld appear that h. Drooart^ • ^ "
*"" *"• ""» '^•»*'f (f«' ^^

i-aror^^idfor ::;:b'':r:r^i^j^^^^^^^^^^^^
. i»litnotoraaI« aa th« nndM^mlMKM. 1^ "' "*"* n»««Po»«d in tht

^^^^roP-'tj a. hi. owjMUL to claim ."dlrr/°^'5
'^''""' *""*'«** **» '^

.tion .l.atIL 1"X^^^ withthar. waano

.forrad. 1 * """P'*^ *'•' « »»••» "^« Property ahould b.

. ^r:t::^r tfi^tJtr "^ '\*^* '-'-^ ^•'^^^ ^-'~ ^-

^ructj % oontraot and th. iTp al 1 SVff 'T
"^•"*"* •» *•••

i*-' no-n«Soaaity % any demand £. '

P'^'n^'tf'" *meur«. and thera

ino5n.iBt«nt wtth thSar«« 2^ '
°''«'«'«y f"""

«» d^m-nd baipg ontlraly

.tbi. •PPe^3^ba.l,,;ed 1^^^^^
therefore that

mm ofM^l^-diiiaa^. ff*;f ";^'* ^'^^ "'''"«d. •»d-the .

gi«a by Tai^L^; ^r^^^^^

fo»a<e aur *;, X^d/^r^Tl^T *" *''"'^ *^^'««'«)"^
MMe forcer rapZH 1„ IC i^^ '^ ' '•''^.'^"'"^* ''''* *' »^''' P<»-

IIA la :ii».«»»_Ui. >.. I ...^. ''^•!^ *''?i'^*'f» de.lttUj)Lfflef
que le jugemedtde lacoureo tiendrail

Jr.

P je. opjnpKnt .t r. Ul.,™ .upsi^j p.y,y, J ^^__
•

jJHUr ^BO^ uvMJnt^rdtii'^

-%=i=

' Vpl. 4, NO. 302*p "TSj.rte.

Pt ^. 0. Le domaftde^r ^tait^alors niineur, mais .oa

,•*.V
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8UPRKMK COUKT Of CANADA, 1883.
^ ______„ sj*

J «r.';'i'rcrr.."Srr':r •'• ••"' "-"•• »'•'» "•••'" "••

•.l«or.ttld herein mentiJJd fann «n?i ii
' ^^ '"'" P"***"".*" ""um .deed of

Lejugemoot do' la cour Su^«, oonflrmd p,r oclul do h ,n„jorit<J^.oourdu B„„o de la Ueino. a rofu,d de donnor offot A ooUe co. veron I-prn.o.p.„x„.oUf«do coued.oi«io„ se trouvent dan. lo, coLZnTduju"

fond<$ s«r le. ra.son, .uiva„£c
: lo d<Jlal acoordtf pour le palemont de.^ Ce t!p.«tro^baIanee duo s«r lo prIx oonvonu ; 2o quo I« ddLdour IWIaL) oi^

||.ma.., n..t annulor la ditopromo»o do vonto visVis du demand u^^iL"^q^pa..«.y,t do la dita balance du prix „'a j.„„i, ,^ JZi4
'

'

J«t Tr^'^'r '""•' «•<-"? -Pe-ivo do I'effotd, la prZetode ^

Tonto ia«,ufl laooo«p!i«ement>do la oondiUon do paioment ?i|r^lnT d!d^oh^anoa at.puldo on oas do d^Jfaut do paio„ont doLir.avIlCjL t
P^n. drou. Sana autre miso o« don.ouro qLoollo r^sulUntdoiM!l•analintorrontion dea tribunaox? W^^P™"°" **

O r «„n-:j^ X , .

poBsoamon, olio doit 6tro, en vertu do I'art 1478V. C, oonsid^rdo oommo iquivaionte i la vonto, ot ne pouvait fltre annuWo D.r
:unjugonioi»tpronoD5aiiCd6ol«Janoo centre lui:

"i oire .nnuMo par

I/appelant pr^tond an contra|» que oette promoiie n^pout nvoir d'cffot au'4

measo do »en*^en auspoas juaquc-U, ^trouw antfantie. ,
' •

^^

f
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1

Comin* lo fall Jm(oiii«i» (thai>r^, vu^ t .

'

-•"Kit Id ,j.,ui„ue A b?,J^,;" ir^,t: "J; '
"•;'

"'f-

1-- • p-„.««k. do„t n

».<^n'«urnitp,«drouAu„.. Tree r '^"'"f"'""'
«"'-"»«' «I«o llDtl.-^^i

«.-. I. pr.„.„„. d„ j,..„ d i ;, :,,rr*' r
•'"; '""" '- "" •'^ -- p--

P- do vcot. „.„,. bail de la p7 S 1" ' ?' "
n".'°

P''""'"""' " »> *-•
y nv..ir do rd-ol«ti„„ do cl!T ^

' " "" P^"' P""' dnn, oo o...

Lm contrnii produlwnl dof obliMiln„. .. ", "
. ."—

—

qtie au.re co.Ur.t, ou de l« n,oUfl,r
1"«Jqu«W. 6nt pour eret de HWw d« quel-

d-^'rii;:;";:r;;^ti::f'""''° c,..auo„„ ad.. ,. ..nm
con.«„nautd do Won,, Ii„.i.do par louVl.raM

"'"""''' 7''"' '''P"'*^ 'l"" '«

•"UDnutd KdMdrnIo A rouvorturo dn ?
""^'"' '^°''«"d™«'t ""» oom-

dc8 controctuntK.*
«"cco8«ioa« re«pcctivc8 dos pdre. ot mdrcs

Buivantcs. '

""'" "-" '""""^ «»" '«" en douto d'apris les autoriWs

^n^flmTBrDdTilt qTla^r^^^^
''"'""" ^"'"'"^ "^^ ^°"»« «>' "'"'ooptibie des

*'T"'r' "^"""""onSititnJ^^^ vente, H ftut di™ qu-eUe „t .u.cep-
ordiWl«qu-elle.oitconditionneUe ''•"'"toiw. que i. „Dto. II est mWawe,
Et\u No. 134 I'auteur ajouio • "



SUPREME COURT OP CANAPA, 1883. I: 76

Una prom««o do veoto contonant doi condition, analogucn ,/oclI« dont il .'.ait

Dan. laoauw do No«I v.. Uvcrduro.t ii aM ddcidd quo liondition dan. uno
prome«K, do vonte, mfl,uo .uivio do po«K.«iion,-quo tollo pn„ne«, no wrait pa.

off t, afln d dv,tor «u o«. d. d^iPaut do paiomont du prix, la ndcc«.ltJ ot Ic. frai.
d uno vonto par lo .hdr.f. La Mgitimitd d'uno pareillo condition am admiw
Pan. lo cos notuol, la condition ohan«o«nt In promewo do vonto on un bail .au«. pour but d'dvitcr lo« frai. dc pourauito ot d'oipropriation. II c.t pl„;

faodo et moin. dt.pendioux d'oxpuLer u„ looatairo que do prondro uno action
on rdHo uttondo promco do vonto pour rcntror en ^-.-ion do «t p^pri^L appelant aya.t Intdrflt i f.ire cettc .tipuhtloh ct il avait lo drort do la faire.

111 v"^""'""""'
°" '• » " P" "»«'5 d'obligation, la condition y faiaanl

obstaolo. Voici CO que dit H co«ujot Domolombo.l .
La condition Tient.elle i manquer ?
Rl«n da plui timple. .

ol!r""'*l'"
'i.«^!>««W««'f d« P««ln droit, ab (niiio comme .'il n'araU himal, „llt«

U oft DOS anclen. ont d6duit cette mazime.
"Aclu* conJitionaU,,,Ufect,i eon<UUone nihil trt.

§ ^Mirj^ tfe is,,, disent

:

'
"

^

.oXT/itVl^'^".f'
'•°*"** "**'"""'' I'oWigatlonetle. droit qui y eat co^LUf

TuIaSTu '«.
*"' ~""" o'Vantjamai. exi.t6. AIn.i, par rtemple, l'a3«„

LlrnmhiA T** •«='•"«>"«» «» •'•c les fruit, qu'ell. a produit.. ^_U~mblK Tol. 2. p. 1,8, No. 1, 2 et 3, or art. 1176 1 1177, oTet p 120, No. 6.

OrMM

• Vol. 24. jNo. 26,
lOode l<ipoWn,No.37g!^?vii. 4,r302. p. 7a-.,ct. B.

TT



I.

7« SUPKEMIfi COURT OF CANADA, 1888.

' Qnngo
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'^'^

..#

Laurent* dit: '
• -^

^
.

'

d« la condition; done 8. la condition defaillit, 11 n> a pai, dobligation. D-ordinairTiipartie nefontaucunacte d'ex^cutJon tant que la Condition es^S eu.pens ; dZc" callecontratn.. jamais produit dVffet, tea partie, aont censues n'aroirJ. traltt Snicrjanj^r .T..t 6t6 «.is en poswsslan, il derait rtstituer la ol.o.e ateo to.iZ,u'U«X

Les conditions imposdes par rappeluntiJiontiiussi conromcs 4 Tartide 1079
de notro cod© qui Ics permct en cch termesi, :

"

>:
«'^ ,*;

-in«ii2!f*^t J""; «'"«^'"'>'V'«"*;'<'«1"'<>P- "^ ffit ^6pei,d«^„„ 6r6nemeni ftiturSt.ncertain, so.ten la suspendant jusqu'i ce que rovinement ard^a, goit enlfttisiUwitselon que rcveneUK^t arriTe ou a'arrire pa»v ^% •»l?)Biu«t,

Lacondition stipuleepar rappclantBUSf«ndlVx<Seu^n de lapi^mcie jusfl«V
oe ^u il X ait^u paiement. en consiSquence^ il en pcut pas y a^oir resUiatfpn paree -
qu ij n y a pas eu roWigatinn, C'esten considiJiant la conaitioa'd^t ilM
nop comme suspensive, niais siraplenient comiiie r^sblutoirod'un ob««ration cotn-'
ple^quoIaGourdu^no de la^foe a cru dev^ foire applicati^; a^ ow-
•cruel, des principes concernant la rdsolutiorf ded ^ontrats en" Frant>fl;*hiati6re sur -

" laquclle il cxisto une difference notable entre notre code etoeluj de Fraiioe ' ^
~

On pent encore eitcr comme s'apppliquant ^galement JkUcffct de la condition
uspenstv^, ce que Laurent f/dit au sujet de la coBditlbii r^solirteire cjpreMer i;'

l.S!.*'"i
'*."""'*""

f?'^'*""«f""^'''^*=?'^"'*"' rtsblutoire trf&lte don^nouspii-

iLTrf^.
•°' ""**'"*"* "P^^'^'P"'"-*''"*'- Eae,ffet,rart.y4J83 dlt que .la coS,t^n re8oIuto.re.expresBe" op6re la r6#ocaUon de la I'bbliSation 'Ma loi n'ajoule'

K

que arerocation se fait «e plein droit, maia c'eat bien lUe sen. des expZionsqu'i^leempoie;,-est le ae«V accomplisae-ent de^a cotaditiou qui rW U.Z^^^a ne faut _pa8 autre ctoBe, «.• sommation, m dLande,f^iciaiu.,hA r£^n•neat trAs s.mple: c'est que telle e,t la yqlont6 de/par£ coritractanteT forLeUe"-ment^exprimee,et layolon.6 de. parties faii bien J(rrt.,134). Voir aulairS v

^^
Jecrt*al*r.core/du meme^auteurhu sujoV^e k wnditioq r<Ssolutoiri,i.o^'

.
opinion sur

1 cff^t de cette con4itioti.: Elle doir voir d.'autant plus d'importilncis
dans son application jk l'*tfet de la^ondition suspensive quej'auteur dit quela
eonditiodr^«olutoireimpliqueuoc condition suspensive; rachcteur sousoondition
rfeolutojrb, dU-ii, est ddbiteur*8ou3 condition suspensive. •

.

'

Au No. 129, meme volume, liHui-ent dit encore

:

** •

Si la condition r68olutoire atipulee par Tee partieB op6« de pl«in droit, e'est aue telle eatleur.Tolonto, et leur ^olontfe tient.lleu de loi. ,,: . '
" ^ ' ^ .""

*'*

AprAs. avoir donn6 les raisona pour lesqueftes dadsle^cas de la^condilk
^iitoiretacimin'enest pas de memo, Tautesir continue au No. 130 les

d^feioppementssurreflFetdelacondltid^resolu'toire^resse* -
'

'

'^2i.i„?»!^.^^rr''**2^?.
''^*"** * P^"""''^ *• rt8olution^itei.«r6nement«rire;

Li^jms^nt^oii la codditioa .'accomplit, le contTat est rfiaolu. «:v<«t a Hen"' de

nStS"? \ ^'^^'P^-^'^f",^ <» inienUT. Quant il y a une coay&tation sur le point

Sm^^iL^ff^T '* «*»'>'^"«""''«St "Won'Plio telle«,e lea paodesTayaient stiLiele d6batdU natureUement 6tre port6 davaat le. tribuna,S WU /,e»ie qu„tion /ue 2^;

.• No. 10p>^oL4T, p.' lai. t YoL 17, No. 114. 'lA'

^,

%'-.-..

M;^
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I'artiole 1079

fi
StJ-PREME COURT Op CANABA, 1883. IT

jog* aun k iieiin, c'eit U queition de f«it. Oe n'wt piw Ini qui prononcera Is rtsoln- OnMn
tioD, il ae bornera & declarer que U condition «tant accompli^, le contrat eat rtsoiu en „ , •»*
wtn de la Tolontfi dea paHiea contraotantea. Le jiige n'Auniit m6me paa beaoin de fain ""^'"'•"V
cette diclantioD, il aufflt qu'il aoU constat* que la condition a'est r6alia6e ; dd» loraU
olonle deapartiea re?oit aon execution et le contrat eat rfeiolu. A ploa forte raiaon
'•-jogen^ peut-U paa divider qu*. le contrat ne aera p«Lreaold (jaoiqae la condition "-

rfaolutofni aoit aecomplie. Oe aetait violer I'art. 1134, d'apria lequel la conrention
tient lieu de loi, et cette loi oblige le juge ausai tten que lea ^'artiea cootracUntea. • .

'

Aul»rd.^6J,leia^meaiuteurdit encore: ^ sAi
' ^''

LacondiUoa riaolntoire exprease ne Sonne paa lieu & line acti'on en rffaolut|6n, paiaqu*
'

k iontrat eat rtaolu de plein droit" en Tcrta du contact mame. II lieut aeule^nt y aroii>
'

liiBehtrvleapartiea&deadeiuandeaenreatitation. V, ^ *i

JD'aprasces autoVitds il est clair 51'ue ni la miso en demeure ni Paction en
r^Bolution ne sont^ ndoessaires pour fairt produire'd. la condition rdsoktoire les
c6n8d(juence8 dont lea parties Bont cooveniies. A plus forte raison en doitjil

*tro de mfime dans le leas de la condition suspensive oil il n'a «as e»ist^ d'oblS- rA
gation. _

' 4 -:
\

'»;
/ -V

,
Ainsique I'a obs^rvd I'hon, juge eh chef Do'rion, avant la publloaUon de notj-e

Code Civil, les tributtauj ne donnaient pas k ces conditions leur plein et entier eflGit. •

^ ,
lis avaient pour habitude de les m6difier suivant certaines rAgles d'^quit<5, dant'

'^
'

ils laisaient application suivant les circonstances ^e la cause. Tout^fois, m^e
•VanneGtfde, la jurisprudence il cet dgard avait dtd changee par un jugcmfent'-
^u^SO seplamhre 1854^daiis l^,oau|e d^ Riohara »». La Fabrique de Notce-

-

Dame de ^xx^hs^ rendu par la Cour du Banc, de la Reine, alors pr&icf8e par Sir

/ \

termes et%)ques fiids, dis lors |t k reipiratioS' des dits (pcmes le dit bail sera
.et demeurera nul et rdsolu de ple1» droit, et que le bailleur rehtrera en posses--
^«ion:i^ dit bane, et pourra procdder 4 une nouvelle adjudication d'icelui, san s
||tre tewu do donper aueun avis ou-asSignation au preneur, n'est pas une clause
i|Hi doit etre reputtfo' comminatoire, mais qui doit altoir son effct. D'aprds la*
rapport de cette cans'?, un des arguments; de rhonorablejuge Duvalf^qui prit au
jugemeat, en prwniire instance," est rapports co^e suit:

"

The rule, in relation to this matter, is that parttea to contracts hare a right to insert in
fUchcontracta^kU clauses or (JbnditionS which are noFcontraio/ids wore*, or agiinst law

,
Sueh being the 4nle it is difficult to understand, as it has been pretented bj the plainUff

"

whjr this covenant should not'lbe enforced. ,. %•
1

*

5'lion, juge Meredith, 'actuellemen^ju^e en chef de la Cour Supdri^ure de la

. ''1^® S^^**^"'
"P^'^H^oiSoUd les remarquesde TouUiet.au suj^t durefua

tribiiaauxm* donner efet aux conaitiohs rdsolutoires, dit

:

\'*'des tributtaux'f

this jurisprudence has been condemned as vbitraij^'aid unjust by our mLit eminent
jurists; and I hairp no hesitation in saying^thatr think IfBQ,',

1 ,

II cite a I'appuf de Soh opinion un grand ndmbre d'autorit^ auiejuelles ie

L. C. R,
i-

'*^
i<'-ii

ii,

J ,*v

#' .^
«J<

J,

,--f

•
'

y-. . *V I f •

d>.t"
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MolAuiiaii^

t

:f:;.

j»

que 1 on trouve ^h leur premier rapport, p. 19 (I865y; ^ """vantes

tribunau, modifiafcnt 1m sUnuS. f ? ? Jurisprudence qui s'filait form6e, leg

«^d6sapprou.ee par le, juri.te, .«,ernes. Deux des com;„is«,l^;„;;; d^;:!:^^
projet d'a«endemcnt souinis. De I'autre c6t6,

Le. Encons.quencele'l^^^t^S-;^::;^;^^ ^'^M-ir Ma .^e; ea

' oa^^tl;" "
"'°f

'"
r^f^"°" '^ laxnajoritd des com;issni„,s. Mafe

Tt^ L!l ^? '
,

P'^^""^"*' «»»tre I'usage des cours. Lorsqu'its ant fait

TV^B^^lt^T'"^''' par.le iugement de la^ur dTB^

.

.Lts
I1««S>' dono...dans cette cause ^ consaferor «n-prinoi|>ed<fja

duite son effet ^u «prds la n,.se en den,eure. La r^ponse a cette^biegtion elt d^adonn^e pur l'««to„t^ oitde plus haut de Lauren, ^ajouterai cetfrtan *

dans 008 usfgeB [l en llar/reZ. . '^'k*
'" ^ '" '"^•" '*'''"''"°« ^ommatlon? mai^

de payer, der^i^oSr d^,^ rd?rXT ".'^•^^^^ "" '" ^^"^^'^
k cet effeVd tnoins qu'il „'« ait Ace Lard AnrltV T-

" J»d.c.air«ment inte?pell6

MU obligation ,e LnpuZ dans ^ S I.^
convention, une .stipulation prtoiu^une.

,« rou n.et A I'e^^cutT'
^ "^

"'"Huer *ans encourir lupeine attaolUe au-retard

delast.puIat.pn,-ou quele d^biteurya renonc^ en adoptantune condign

Sr^ wlZ;'l^ J'TTJ^
aept pai^ent.quriui.re.t,ient

^nlT
avant I'^lXco." Done, jusqu'au'ler ojtobre' ra£t nSnen a demander; n,a.s le lendemain, la.^^eWance dtant a rive^Une mS-^^ure po„va.t.l.laircr Dco^ander pafeo^^^^ renaSbS?

'
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i!8 Ojpdiftoatcurs.

N^UPREME COURT OP CANADA, 1883. ^ •

«i

W

i ^ T ff '"
convention.

,

Un*j avajt done qu'i ^emander pp-session JP^do la
pYn<5.6, et, „u cas de refu«. la contestation. cln,o Ift ditlZ H^ '

ll'T'r "' ''

^r"""
'" '"'* ^'^ -"'«'^ «• •'' condition a ra'om

peut..ee«tu.ende.en. JpZ^n^es^;::^^^^ •

c^^unest.HaUonq„o,e.e«l.e«ule™ent
,

. -•
ceUffe

,

G est oe qu, a ete conve\u entro I6fl parfies 4Ma mnniire la Is<^b.^etM„s positive. Cetten.iseS^„,„,e.LafiUnnLpour^Z '^^ -

V n "T"
«0'»t"t^I>emolombe, i, parlant d.lu »ise eJ^de„.eur?rr.X

ve« oxigor non pas l-ez^cntion du ^ontrat, mai* dcs doomages et iSt^^foultant de sa non^ex&ution, ditjr-V -^--—-^- -^- *"^ iwertite.-

.,(*'•

Vt

..**
La convention dopt il s'agit repousse toute Mde d'une presomption accordant

t^;^^::^ i^^^uejintars::

.

.^R,ar ttueux ^tablfr la proposition que la n,ise en deqieure n'estSas neces-3 Si! C Z % «*'P"'"*'-^P-- <J« ^^olu^iorT je citerai Z."!arret de la. Cour de Ca.«8afton que l))n trotive dans Dilfoz f

" "

paiemeirt, la n^cessud de k>ise en demeure et% 14otXnti,n d /Tr!b„
'

naux „e spnt.pas fond^s, et qu'une eondition expre.^ d#lu Zr^de eHcdont.l s>g.t,dok avoir- son effet de phlr. dAi^s Z^v^^^lt
inpreet.ansl'interventiondestribunaui-- ^i*

»«cuw» mise en de-

J\e^rl^'
et discut^ plusleu^ a^tles <^stio^ .„ais dtant d'avir --

ZlJ^T ^"*'°"'"?'«^«"»«"^ dc^#nditions exprossJpent stipul^e^ ^ «„ .

examiner. Da.lleurs,^ur. les questio^ifi, incident, comme'sur 1# nuestic^ '

pnoc^aie, je condburs pleinement dans les'raisbn; donnas 17sT^ '

m n^^ur eet.,. cause par Sir A. A. Dorion, J.p. E„ consdqueniWS '
msons q^'U a s. habilcx^ent d^velopp<Ses .1. ffo«r Ies.™,tira ci-des'as rxpis^je 8U.S d'op.n,o„ que I'appel devr^it Sti:e airpuiaVeo d^peqi - ^ "

'

aT.«Z„T' Il~'^^
only difficulty that^ presented itself to my Aind ini. '

Joeking at the authorities I have come td the conclusido^at tharjfoceedinfwarf1-nee^sary. The- partes tUselves provided by .CagreemfroSSi ^

i^if

.- *.
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'<y

i'^

Hcu».«. >d the balance by i„stal«.ents «nd there wa. a provision in th'e agr«en.ent tC
• 1^" tTTl T ''"^''''°«''*« >•• -hould become the lessee of the part,

Jho sold the land and, not only that, but he should forfeit the amoaht hehaj
.

already paid. If the matter stopped there, possibly the -party might find a
- °f«-;j^ resort to leg.1 proceedings, but the plaintiff hLelf wLt to th

e?jl • ' »>«'•«-« •S-'ly lately returned. This agreement w.^,
' rT T. T "' '''*" y""" "SO. The father paid the money and was tbe^

.

real party to the transaction, but the contract was made out in the name of the
^

- T: ."".^/."^ "''"^' *''" ^"'^'^ ^'"* '"*« possession; and aft« being in

• LTT !!! , f'?^ 1" ""''' *"y P»J"«"t he became t»|e actual ten^t of the

fori-
?' ^"J""^'

amh, after remaining some time in possession, » actionftr e cctoe^s brought against him, and he was disposscLd. It ^.ptears to

Till T" ^'^'f!"^'
the agreement of the parties, anial] that wVs done

afterwards are sufficient to satisfy any reasonable mind tjftt there was no
necessity for taking any proceedings to put this party ia default. The son

^'^TTi '^" ftther^inpssession and~never looked after fhe-propeVty
,

since; the father etite^s into^. these .irrangements, and afterwards iTb^Tmei
,, ftenaat. Six^or seven years' a^erwards thrstm i«yr: -Yordtd not «.t me

I^o2v[T" T "': V^'^'""^ P^ *^« *•"« I -i" «<*« a,d offer yVu the
,

amount that was dtfe apd simple! interest-
., It would be an .ct of Injiiice to

require he party to take simple interest for his money ^nd k»e the oppo^unit,
. /of investing these

•
amounts as tLy became due. I should ^y^Sr- the

^ SS^Tr''rrf°*r'°'^T*"^'^^^-' ^ thi.^in.ecameintoW
Enghsh coirt and claimed sp^ifio Jerforkanee of tbe,.greement, it wouW beT^ater the/court would ta^ejnto clidemtion if they.^ alWWta II

,

that as a ^aso.against tbe^artyi ThW would say to lihn^ "No,you hav^not^W^Jas you should ^voVdon^l by instalments, and if yi^ It « ^
and

1?'^'^'''""*^? "^'^ '"^" '^' ^^^P*'"" of equitable prinoipjes,

t fell due Under^h^N:u-cumstanee\ I (fo not see any equity in favor of^ resp^den.^ n thi^ c^; the equitiel are all in fevor otZ aJpS^Ta.^
- o^h!? ;*' ' %'fP'^ '^ ""''^ «"'«' " -'« ^« »>« fully effected only

L\e ^orT -' ' *"; 7'«'-ntI The party having allowed himseff
.

tote putout ofi«sscs8ion,I donot thinV he haia right to come in at thi,

lASCBEBEAu, J.:_Iam of opiniAn to. a^smiss thi^appeaI for. themims«ojt*.ned ,n the «„«-^em„.vPf the judgmlrof th^u^^^^^^^ Courtw^
judgment was confirmed by the Court of ApLal, upoT^ We re^ot I

'

' IZT "^Z "" ""'*' ^'^ '^' '"^^ froS thelearne*dj„dges of th.C co,^who formied the majority. \ - • ° "'^*""v

That there wasafale by Qwnge tc/McLennanlBaa a^tofW doubt Th^rewas re.preuurn, andcons^s^ Ther.was the tLnstaIn ofthe actual po'^^
"

..on and such a complete transfe^ to Mctennaiiof a full tftle and of all right-
to that propei^y that McLennan gave upon it, and V««SHi!««pted a mlt^t!

• for the s^m ity of thofralnnBQ.

d

im on tli»^uf:^^ ^
® - - ' "''*^''S'

i>

"# ' K^" ^ ••
I

d

...t,- 1-; . ,

.1^'^

. - •* H
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/'t^Vt.'T """""'"P"""^ ''^'^ •'»>•'»• "'o/wtofr^Jn default ofpaymcbt a^tho^ates agreed upon-nol at all ,i„ dcf.ujt of ratUiwtlSn bv wfLonnoh, wken ho would fceoomo of age, .s haa been said ThU^ u
^

ontmuing tUeep th. property «.ld ti, hi». whe„. . f.w weeki aAe thj. deedhe bec^o ofW and as fully as possible, though impliedly only. T ^•'''•

Sir A. A I>»„on, the -learned Chief Justice of the Cmit of Queen's Benchwho disson^d f\om the judgment, say^

:

^^
'^ " •"^*''

.h. 1800 .aid should be takelf?„ p^^t^f ,h«
"

» a\ '""' *"' ""• *t««'"^ »»«»

interest J.« rcguI.Hy paid Is Je'^TS .n. .LTt^ti* '^^*' *"'' *'•""'" "'»^«<' "V^
then be en^it,e/to d^ a dJ^IJ^^C^i^S '

"' '''

"'""'"!!r
"'^

.

With greafest deference for tho loarni<Sfi1,{i.f T„i^:- l'

laid contrniued to be vested-in Mm. and 4e fact H,n» W„„
"7°"'^ P™P«"y

f„_. -M-oT^ . -, «, r*,'"? """ ••e «5*- that Jitf accepts a mortiFaoc

IJien, as to thflitotose slipulatine fOTfeitut««nf !.««„ . ,

jgetti,^ a yearly rent of $500 f^a property h^lld L «Tooo M V
'

''''"'

yet tb« ia^Uat'ho_realiy conte^ls Lv^: f/
- 7^^®- ^ ^"''^^« °«'

J

IheSi suppose McLennan had paid 81 100 thnt ia'tA »« n .1 • .

^P to the lau, but had failed to Sc tWslf „ T '^ '"«'«'"»»»

he conid have kent these «flVn ""f
°

t'"'
^"? «°e<5an Grange contend thatuv^u nave Kept tnese «I,100, and yet consider McLennan as his .Pn„„* j2 hun at his Grange'^ will. „s ncMe,)gth ibr 'the lease llZ^ S^V^J '

ftetllOO and'U,e land ? I say, -undoubtedly, no. Yet that is whS^
positions would inevitablylead to. .

'
, !

'^''* ""^ P"" ^

.

obaBgas ,n .,e pld law on this point, arts. 1536, 1537. 538 1550 It haT"'
-.'

"

[

«s new law, decreed that a special stipubtion as to diSoluttn f^ ' ' '* '
' ^

is necessary, ii has .riad. changei^'^ ^ JL^^|^2J^^'^T^"^

«<lding-4at :. '^iNevertfieless th. K„,r:^„/ ^..^^^
1:!':^"^ "^ ^%>.

-

OraBar
.and

MclMunaa,

. •«

;

4iS«iF esmwr"

4Ti 'I

Tjl^'
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- - ^;
•»fi>m,u.<mt of - Ins right of dJsaolutioa within the "BtipullT t!rm 1 h .

'

ll , Wmahis absolute owrf^r of the thinV <wl* " * «„ .V
"'P^wtoa term, the buyer

• -.
^This cannot help the appellant. The price hero Wi«-S«W. «*^

;g;, .of first payment ho ^asj^n.the couatry.) M '.
^' ^"""^ "' ^""^

;
tioD, 8oit une soramation n fml u„ au!w m,« i! - '" " "*"* "'""" ^^ '* <=°''^«n-

i eu.afitre acte eqhiral.nf qa' 1 ^est nrZ„T'^ J
crc«„c.« eQngt«4,>, par une Bomm.tioa,

•'

. S paretemple.'qL leSL BelTl"•*^- *^"
*'"''^*^

_ f^--S-le. eeta^;:^^^^^^^^^ par la'^u.e'

j

.
demeur.. par le seule 6ch6ance d« terineM^^uJ^aSoS.^liL

J"*'

"' "'••eH
,-, And all the authors agree on thi^ \

"

- ^-'.K^^ \

V ,
.

So tl,at, even takiogthe appellant's own h.te;pretation of Uds deed a« t^",!,!

'

the respondent was never legally put en demeJ. L T'^l
*^"'

chase. Of bourse thnf k^n ; T- ^^^ "*** ^'*'-°""t ^^ h" P"'-

^.
.

appe lant had taken an action to have this sale dissolV^tf T^^ZJL u
.
<4?arly accoriiing to the code, have been in time, at aT^erd^rl "

hT

^choice either to demanit -ZsfiT 7 ^^^ .
^' h" engagements has the

— /

i^.-.. -^ , '

' " ^j .

_,_

»

- -"- - -;- » 'j^T ^^ *
-

" 7^ -? •' '
'

' ^' " »',
.

' --if"*-.
'-4 ' . :.*.;> ^.?, V "\^

•

v^. r Vol. 3,JI

.A -> ,
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-K'

"*.

'

tS ask «.e revision ofirX^^ndor'X
^ot^^^^Uflon of U.r.eontmt

though th^controct atipuktea SiwS^s^Jff"^"^ ^^^ I'rl^o if«alp, ,

MeEeff«a«.b^ some act tlmtT«tn..£\^ !^' -"*' ''"'^^'^"'^^ *« »«t'fy ^

>4crtwgatt,Devbrwa8i„exrl«r -^^^^
lease prowded foHn thodee^ "

^i-^ofJJ^^^ "I^P'^"""* had sued the Ve«ponden :
•«>-/«.. lapsed, thithr;SS^Z^"T"'1?^' """^ *^'^ ^''''*^' •-'i

'

As to moveables, tfa^ code has thoughht better thnr\u''A'^ , •
'•

'

"

sale for "on-pajrmcnt fthould'take nla^lLh r!l
*he d,88olution.of the

has ^eclared^so,i cKp^rXl^^jtl mtl "'"'^ ''" ^"'\ ^»'
^"

uoless, there is aii'.e*press clause to thafS ^d tit ^T"^ '^ P'^^' •

the price, withWidest and ooste STII -^ ^'*''"**^ ''^*^« **«^** P'^J^
"

g%-t.-.Thi.beiosJ;SetLp^%:^^^
Grange, ^vei^efore an action of dfesolaL„ L . 1

*« P»'<»of sal» to

'."!i

.. «.

§ Art. 11142 (fc^fe

,4 ,
.^;.i^ i:/?^-' •:=i.

-T^-T|. v'-::»^ifr.-

^\ ' (r*

'

*>
.-In

'.i

»

1

11

4

.*

it\

- *" «-.
(1. •

v. :i'

\. I'
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miMod wJtf co.sV ^ '" "«•''• '\^ ''"'' *'"»
"PP""" i''oald be dii.

which canfbo said ,o b. oldarl, fLToJ b "\T r,''"
^""'"""^^

ppeorto Lvo been a vorv moLnZ
"«« """b

• I thiuk, however, it doeB

,
inVe intLion of thoZt.C o , „ in":

'

'"'r'.'
""^ ""* P"™"'-"'' '''•^""

•'ment of Jny of th«7„.M V J''"

'"'"•"'"««•». H'«t in case of default in f»y.

in Bueh Ia.e be tIVL f'
""^ ***"' "" P"^""'"*^ «'re.dr«.ade .hould,

/?at>ftfeo„ ,fe Crow, Solicitors for 'respoiidcht. ' -

Coram

^wi|l

»' %
-'

t

«

f.

?
\
:^ •:

.» I"

'f

'^'^

• l\

" 1
"f

_. .:;-.

1 1

*• *
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IVY Cpt^^H,, 1888.

LOJ^Wf-aTTS NOVBJiBER, 1888. , v*^

. J>fOONOD M At.,

Aim

DUP0V,

A>Mu.aiiWi

RaaraMDiKT.A p«r»on wld hli right and tItU to cerUlD fcrown thnw 11

d.«l cdiiuined . warrant " ag.l„« .n t™^?w« "^^ **" *'"''"" "««"«»• Th«Moo»d
H«jn,-r..te.,,e„dorwa..ot..aMeUrie;r:7r;;:s:i:js^^

,The appeal was from a judgment of tl.« fii.n
;,'"^""i°"""«'*P''oru«n.fc

in 6th Supreme Qourt mpI,rt'X^5! ^^^^T' ^^'^•^^ r.^r^
Per Curiam :—On the 10th Jily 1858 F,l»n,j a n

Tjte nature ofn timber limit is fhis— A nnr..»n' •»
^"

*™» or a„,. ...oa, .„ JoUtlTl/TrZ^,1
'r";

'

timber witliJnlhosoareni* or limits Th„r„ • """' ^'^ <"»t

Among tho^e Hoenses ire Iwq, numbered 97 and QR 'ttk^ ^
»i;tlo each to an area of Z-V „.iL « » i '^^ '

'""*^^'^'^*** purport,, to conveyu jrn are^ ot ^5- miles on the Assumption Riv^r
"^

nnH »l^ i,«:
- *

S^^^llon declare that the licenses have teen renewed up to ttt'Je\l P 7 !,
"^

Ills representatives Tt tnmiiM „„." .i. . • " ^ inatiimeT)y Peck and "

^•''*-

.«. -

'4 H'Iff'

•w%^ '«^A

time of the contract of ISiyS. Mr. Bnllartoi
thesis, which hb takes as •liTostfuvorubte t» hi
caeeat thattiifae. > J.

^^ r. /../ ^v .

.

% #.

<^
led his case oq tfithjpo-

tt thpjr werdfnot ig exist-

1^ '".,.
•
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JS'^ "PPRivycotfNciL,W

I'* •

U):i tlint Ai.icov<rry tho pdrtiet oomo V^otlicr

./;

,4

nonWuts^ce «rn«.„„c, 07 and OH. Tho nrrnnpa-lt „.ndo by ihJ i/eo„

forthoWn. purpo«. ,h „,«u,„,d .o U, tl.o lawful 0K.„ty.bo «ppol|„,„«. TheaoKujA ««i by ,1.0 p„r,ioH in tbnt dood i-, .m atnt..] |„>,„UhK .«,ho follow-

bn •dcodV-.b:,. ,s, t|,„ d,^, „r ,858;_...S.,.„on wa« U,«^ t. ,ell 2.VJ uj.
of l,„nt«W c..U,0K ^„„d n„ Crown bind/; „„d ns tboro iJvfonnd a dcfloir of
fiO .ndc^ t\ co„.,,|..,o .b« H.blqUHu.i.y of 260 «ulc« pmn\cd to Cunbin,-
Mo(..nv>l...^. ,L, „,.„.o „ffl,i« ,.,i„cip„|., dcirinff to fill up L-doflcit wbiei.bus b,c„ ..„,JU, t<..« Uy .bono prlWntH ,n.n.ed nmrcnnvoycd. Vith warran.y

H:.i...,u:,,...ryoJ^O„,il,H of lin.it. on tboHnid Kivor ^«m,mplio\. dJr'iM
;

«H lollowH .n HK,W'i^'' "••JM.e •• Tho do«c,iVtio„ i^dontai,^ iS two oZ
ccn.., No.. 25 a\d 20. Lie...' 25 i. in tbeno .crn.« :-« Con,mVci„«
tbo uppcTH |„.hXNo. 9io„ ,ho «,«tb^c*t Bldo of L'AsaomptioI lli^cr- ».r«n,H| ,0 b.to KdwU Scallon. and lending fivo n.ilcs on said river id fi,.;

p. - buck (n.n, .t. b.U« making „ li„,it of 26 square mile, not to inLcro
«aUl.n..tH granted or\o bo renewed in virtue of regulations."' MutalU\

A/J«^.<fen86 2« i« in tb\ Ha...e torn.«. Tb'o deed states tbat McConvillo n
inncipaK p-id tl.oUm of $500 to Cusbing, on account generally Of ^11
l.icb tuphing ninyUave against H.o hcii-s of Scallon, and Cuiil

"di^lnre, tbat by rea^Dn of tbis deed bo bas notbing to cbrim, forW
Ir roaRon wbatcver, agniyt tbp hoirmf Scilbn

j, and a/^cneral rolci^
..i given. McConv.llo on bis ^rt giv^g « general relfcW to 6usbing for\
claims by tho beirs of Scallon. \ '

o ^
»u

It is on tbat deed tl|at tbc preFe\t question ari.cs.
"

Tbe diffiouHy wbioh hasanson .s tl..: tbat *ben tbc granL.Cusbing, c«*e to work oS tffe Jmitl co:.
..ncd .„ th. licenses 26 and 26 bo Vas stopped by a man of tbe name ol Hall I

thtVor T. rr' "^'"-^^'-d -n vift«cof. prior licenscfron.:

a.^ r TT T;"'.^""!^" " ^'"'' ^V «f <'«»'r«'«'^J »« to whetber tbc inter-«^,by Hall iKm been'? pro^^^^ this suit; b«t for the purposes of

alvnlV^
re.,sonbf or prior grant toyiall. Gushing accordingly, or hisassigned Dupuy the present resporidcnt, sui the heirs of Scallon upon the war-rnn

ty wh.oh he alleges that they have given fL 60 square miles of timber limit.Tbo quesUon ,8 whether the appellants have gWcn a warranty for those 60 mites
of hmits al^lutely, or only a warranty for thoXlicensc? which purport to give,
title to thej^uare qiiles. It in a question if very considerable difficulty.
The €ourtsW Montreal have taken dnevi««v,l favor of the appellants : aqd

Jhe
mjjonty \{ the Supreme Court has taHSsTthe Jkher view, in favor of the r*

ThmbffgtM^nn Gnoadclalofi
|
uumio i»,bfttblu iL OuurlB below, tid »t tb

,^'''
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bar her. wh«ll,o« it i. proper u, „„ bchmdiho dcod rfOotolnrr IBlP^T,*.'lu.te plain whht tho course of « cour. ofjurtioo ma.. I« V !f^?
^^ " **

Jioi oflhe piirt»fl*niu|rtb#
^

nloiie. In nimtlior"

;nn(»HOtioq«.

inr traniwt-

inii>x wliiit

Now „
•

SonUon coiiTrao^t'

I'ort to (^rtnUiin 6<>3

the aSi} srjujiro uiile« j^

nor

iMKrrf

KWIltC

not Ko iMl.ind the dml of liH6fl, tl...t ih fo
"r^latfld ly tho •onulrMfffion of that

,

WDM wo ilATO to go bohil.d i», IkhWUHH
aiprofewtn to bo founded upon th.i 1^.W«

;
nnd a court connot properly conati

|l>o poHitioo of tho puriicg wa» at the thiio
.tlHUoHition ofthopaitics Mpponra to Ihcir „_
ed h,«o|||,i«rJg|,t.„d title to tho 13 licc^
*qunri.„,iio« Jfo w«- not liable to .n«ko K,».d a« .„ „.„ w,

'.«i-<>."U::^:ptr^^
;o «.y, .0 dLhat which Soallon wuH b^^u.^,^ do A^^u^''^ ,,

'^"' "
^;un;i;o.«^od In .,ne w«, thoi..u..ne^; t;^.:!ni:^rtr

Htakin, tho world \lilt- to h„
""'"" "'^ '"'"'« ^«»«"iMw follows." Even

opinith„t.Milifcbci':ju;r^^^^^^^^^
js^-^^^r

^^^^
«!.ich is «old ace..dX to tlMc^ciip i„„ wEb^I „^^ ^'"•"""S
imported tl^c condition\hat tho liee.mc ^^old i«^ to^f' / ' *'';\!*'""^"P'"'" "

>rto be roncwdd in vLe ofTZ^V^r^

lortlcoBing, .ndl„v.,b«„ |„„d„J "„,„, .Tu,
"
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*Coram

COURT OP QUEEN'S BENCH, 1884.

MONTREAL, 26TH FEBRUARY, 1884.

^. &IB A. A. DoBioN, Ch, J., Monk, J., Rausat, J., Tessikr J.,

Babt, J.

No. 211.

LORD BT AL., ' ^

DUNKERLY,

A»D <

AepiLLANTB
;

Rkspokdiht.

Held :-l. Thtjwhme a cliarterparty rt^lateg simply tbat the vemel shall be loaded with des-
patch, It Is Implied that such despatch shall be such as is usual, and accordlns to thfr
ous»m ol the port of loading. '

2. Tliat Innhe present instance the delays caused by loading with coal the tenden of "TlieOn at Eastern," lying at Newfoundland, at a distance of 600 nliles from Sydney, Qw
port of loading, was Justifiable under the rules and customs of said port.

The pre^t Appeal was from a jqdjinient rendered on the 21st Mny, 1880*,

by the Hoh?Mr. Justice Torrnncoj holding the Superior Court, condemning
the appellantk tVwny the resitondent «3,650.00 interests imd costs. The judg-
ment was in the following: terms :

—

The Court Uavin^^ heard the parties by their counsel, upon the merits of

-

this cause, exajnined the proceedings, proof of record, imtrevidenco adduced,
and deliberated

" Considering, thiit defendants failed to load the 8t«amship « Ttigus' with- due
despatch atgyUney, Cape Breton, as required by the charter-party, of date tliQ.

27th of May, k873, referred to, by reason whereof the sjiid vessel was detained
fifteen dt^s, fdr which defendants are liable to pay to plaintiflFas deniurraj*o,

£750 ste|liiigJnoney ofGreat Britain, for fifteen diiys' delay at the rate of £50
sterling^ >er Mem, doth overrule defendants' plea, and doth condemn the said
defendaniB jointly and severally to jtay to said plaintiff the said sum of £750
sterling, ^qual to $3,050 currency of Canada, with interest tlieroon from the
21fitof Jikly,Jl873, day of service of process, until paid, and costs of suit,
dhtraitsth llcssrs. Lunn and Cramp, the substituted attorneys for plaintiff.''

TESSiEi, ,f. (dissentient), simply remarked that in his opinion the judgment
appealed hqi \ was correct, and ought to be confirmed.

BamsaiJ. .r.—This case presents a great resemlilance to the case of Lord dr
Elliot, iccidiid in favor of the appellant in this Court, but which has since been
rendered ly the Privy Council. It appears to mo that the likeness is only
superficial and that the judgment now to be rendered must turn on a question
totally diffJrc nt from that decided by the Privy Council, <a

The cimi-tcr-parties in the two cases are not precisely sifliilar, but itjs unim-
portant to tor sider their differences as we view this case. Both fixed no specified
time (or disc larging and loading, and both had express stipulations that the
charterers IshoLild use despatch. In the former case the majority of this Court
conhidored th^t in a coaling station such as Sydney, where the pier is merely

-p^
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the continuation of the n.incs. the faoilitfes of>l,o uaines had tobe copHidored i^ , / ^

't f illtZ' nf ri
*'f"'^'"'""'jf

«»'""* - ^ho answer of Mr. Gisborno that
^"•"'"•^•

Jw I f-
^'•«P'«''«™gr9^tc«-tha„ ,ho producion of the nunc " theyheld h„

,
..,„ eo„«„„e„ce of t^e del.yi„ geMing the couls down "'on. Z

Gresham „„t sooner obta.r/ng her c.rgo." Probably in rhi, cse the samequestion could not ariso. for /he charter-party contains a stipulatio . ^ b

w. h a full and complete catgo of coal., which was to le hrvught alona^deZ '

a^i:h!tlT.-^''"'7 -'""^'"^^^ There isalfo no evi'd:t^.establish that the facilities ol the pier were greater than the prdduotion of tl^mine, or that there was any lU of coal at the mine or at the p^lr

Itw! jr^';"»«V'*M"««
i» *'"•««"«« 'urns upon the regularity of turn'It IS contend* that lighters \t vessels attendant on the " Great En8t<,rn ' >».

th^ort of Sydney had prcccd nee in loading over vessels reported before thefcTtoaigument used by Mr. Gisriorne is this-'^The Great EasVern " Ts portrdbefore the «• Tagus/; and her liters had to be loaded whenever theTeur topor», just as ,f they had been '1 The Great Eastern "
herself aLZmeat iH flint n,„ « m li • • . .

-""oiwu iierseir. Another arcu.

. en -ne Grfat^Ea^
"" "' Tk ";" '"" "" '"'^ " ^"'^^ «'1«" "^ ballast

LnL H^!f » TK ? "^ "'T
'''"* " "«••* *«*""' ^O'- J* '»• ^'""ely be con-tended that "The Great Easter,^ " was without ballast when laying the Atf^iJcc^le several hundred miles fro|L shore. Again the ballast rui^S^notTslPS Ibein force or the reason given, that the date appeared to bethe 1st ofM Ik! -

dated the day it is printed, but he day it is passed. Further the rule is without

Sinf'TT"^'"."''*
ballast being on boar^ renders the ship unfifteading. In*hiscaseit IS proved, withoutcontradiction.thatthe"Ta8us" was "

.

ady to receive cargo on the 1( th June, and that it was Mr. Gisbome X toldthe captain not to throw out al his ballast.
>
""rue wno tola

,

This however, is not thopoint upon which the Court considers the case turns
Mr.GisborneswearMh.tallext.aIarge vessels areloadedbytender. «Zt Uw^ '

lidIt oll« ^t "^ rJ* °""'"* beotherwise unless all ve^Is that •

rl gZ FJ^'
^"" '"T ^ '^'^''^'^ ^™'» ^"'''•"e. Besides the coal

l^L ? ^ " !"' °"*
r
~'^' ^* ""^ «°»» 'i»l» ^hich to move, and

therefore.bx„ccC88.ty,itfolIow{d«ierulefor bunker coal. If there was not a V
K 1,1, ,^ =

»
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COURT OF QUEEN'S BENCH, 1884.

rule ofthat dceoription in all coaling stations steamships would come to a Rtandstill

and tlieBrst perHoiis to suffer f'roiX such short-sighted policy would be owners of

steamers like Mr. Dunkorly.

Th()^motion of last year turns entirely on thic. It is trne the oerti6oate of the
port entry books is not a very satiKfaotory document, but Mr. Oiflbornc states thot

no vessels but the Great Eastern's lighters passed before the " Tugua " and
the captain's ^^yidonce seems to confirm this. Moreover, the appt llant»,havo

not attempted to show that precedence wasgi^ven to other vessels.

We are therefore to reverse and to dismiss the respondent's action with oil costs.

Tlje fol lowing was the written judgment of the Court in appea) /_
" the Court * * * considering that in and by the charter-party in this cause

fyled, to wit, 'the deed pr contract passed at Montreal, on the 27t^ duy of Mny^
1873, between David Sliaw.as agent fur the plaintiff, now respondent, and the
said appellants, defendants below, it appears that the steamship " Ta^us " therein

mentioned should proceed to the port of Sydney, or so near ^^hcrcunto as she
might safely get, and ijhere load in the usual manner, from the fuclors of said

appellants, a full and complete cargo of coal, to be brought to and taken from
alongside, as customary, at ports of loading and discharge ; /

"Considering that it was further promised and agreed with appellants that

the said vessel shouM be loaded with despatch at Sydney, and that there was
no specified number of days during which the said vessel should be loaded.

" Coftsidering that the stipuhitions aforesaid- imply the obligation to use such
despatch us is usual and according to the custom of the port of loading

;

"Considering that there is no evidence to establish that despatch was not

used according to the terms of the jiuid contract, but that all duo diligence,

accojrding to the usage and custom otthe port, wos used J[)y the said appellants
j

" Consideriirg that there is erroj/ in the judgment agMtfiL from, to wit,'

the judgment rendered by the Superior Court at MontMSHnie 2l8t day of
May, 1880 IF^'

" Doth reverse, annul and set aside the said jddfi^ntfliit and, proceeding to^

render the judgment which ought to have been feVidered, doth dismiss the

action and demand of the said respondent, with costs as well of the Court below
as of this Court. (The Honorable Mr. jSsUce Tessier dissenting) ; and on
motion of Messrs. Kerr & Carter, attornefs for the appellants, the Court
doth grant their (2( (traction ofcosts in this' oause."

Judgment of S. C. reversed.

JSrerr<fe Cor/e#-, for appellants., 4.

Strachan Bethune^ Q.C., couitm:].' ^
.

i/unn d^ (7r(i*n;>, for respondent.
.
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COUR DU BANC DB LA RKINB, 1883.

vith oil 008(8.

COUR DU BANC DE LA REINE, 1883. /
(En Appol.)

j

, MONTRfiAL, 17 DSCBMBRB 1883. ^t^

pRf8KNTS : >

Sir A. A. Dobion, Juge^n-Chef, et los HonoraWcs Jugc8 Rambat, Tessier^
Cross ot Baby.

LA OOMPAONIB DB NAVIGATION DO RIOHELIBU BT DONTARIO,

^
"

^ Appiiamti;

I

OORDltLIA ST. JBAN,

iNTlMtB.^^

RfjtponinbUiti du mattre & Vigard de ton vmptoyt—Article 1064,<?! C—
Dt la nigligenee contributive. i'

U jugpmcnt dont est appcl a 6t6 rendu le 30j^ 1 882, par Son Honneur la
Jtfge Mothieu, par Icqiicl jugoment, I'appelantc a\^t<S condanineo & payor k
I'intim^o la somme do $500 de doinningcs, avcc int^raVct Ics ddpcns de Taction.

Voici CO jugcmont ; il oiplique au long loa faits de la Oause

:

"La Cour, oprAs atoir entendu les parties par Icurs Wocats ot procureurs
respeotifs, sur lo m^rite do la pr^«|<?nte cause, avoir examind Wit lo donsior de Is
proe^duro, ct les pi^8 p'roduitos, d&mcnt considdr^ la preuW et ^ur lo tout
mftrcmcnt d61iber6 ; sur la dite motion, i^ocorde la dite motionVsans frais ; ct
surlem^rite; \

'

Attendu, quo le 29 juillct 188^* la demandcrcsse ^tait IV'pouse ^ Sim^n
Pauley naviu'atcur, de la ville de Sorel, qu'iU vivaient entemble corameWri et
femmcjcn bonne intelligence, et que le dft Simeon Paulot ^tnit un boni^ux
pour die, ct pourvoyait 4 tous scs beisoins.; quo le dit Simeon Paulet ^tait aWi^
engagd A lu Conipagliie ddfendcrcRso coninK^sccond, ou contrc-maltre, a bord du
|)ateau A vapeur de la d^fenderesse "LoChambly," voyngeant de Montreal .A
Chambly, passant par Sorcl; quo lo dit Simeon Paulet ^tait un bon serviteur,
un bon gaigon, commo il est constat* pa? la prcuve, aim^ de tout I'dquipoge ct
de tons les officiors do la Compagnio, ct picin de idle pour faire son devoir.
Attendu que le dit jour, 29 juillct ?881, le dit bateau 4 vapeur "Chambly "

etun petit rcmofqueur, le " Johfti Brown," accostdrent ensemble, en descendant
le fleuve St. Laurent, vis-i-vis la paroisse do Varennes, 4 un endroit o4 le

courant est un |^il plus rapido qu'4 I'ordinaire, pour prendre un certain nombre
de boites vidcs i^ bord du vapeur "John Brown," ct les transborder 4 bord du
dit vapeur " Chamtly ;

" que pour no pas causer de dommago ou faire fair© do
I'eau au vapeul- "John Brown," qui paraitfitre un vieux vaisseau, le wouvcment
du vapeur " Chambly" fut arrSt^, lorsque ces deux vapours s'accosldrent I'un
centre I'autre

;
qu'on a mis une sculo amarre po«>r tenir les deux vjltsscaux Tun

pris do I'ttutre, et que Oct amarre fftt placAj eh avan t dcs vaisseitul 4 I'endroit
du vapeur '• Chambly,*'^ oA so placo ordinaircracnt ki passerelle

;
qMe les deux

vaisscaux, njant suspendu Icur" niarcbe, iiic Taisaient que Fl^ivrc le oouraqt dd

>'
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ct d'Ontario
v«.

Cordelia
Ijt. Jean

\

^

v'f

doNa"gftfion
J*'"'

"* '^'*"* "'«"» P" I'onjarre plac^ suir le dovant, Ic oouraat du flouvb, on
''" S'Ju"

''•"<'«•"'""» '«8 fi' »'<Jonrtcr pcu A pou, yi'arridro dc» vainseaux.
Attcndu qu'il est prouvd que, laiyqu'on dtait H transporter une botto du

vapour "John Brown " au vapour " Ghambly " ot que cetto bolte se trouvait au
point Oe jonotion des doux vaisscouj/; cos deux vopeurs ^taient d<5jA «Jloign<5g
d'une certoino distance on arriiro, eJ qui fosait un cspaee vide asuot considerable
A

1 endroit do la pa»«5rcllo; quo le/dit Simdon Pnulot aatcnait alora & I'cndroit
oA 6tait cetto boitc, s'appuyant d'uho main sur I'dchollo qui conduit au douxidme
pent du "Cliainbly," ot nidant 4 d'nutrcs H prendre cctte bolte du "John
Brown" pour la mcttro sur le/",Chainbly "

; que lea homuios qui donnaient
cotte boite du " John Brown " a^ant 6t<5 obligds do la Ifichcr & cause de I'^loigne-
incnt do lour vai«8eau du " Ch^mbly " cctte boite tomba i I'cau, entce lea deux
vnissoaux, et ontrtiina dans sa/ chflto, Simeon Paulot qui, en supportant cette
bo!tc, pour la ddposor A boril du " Chnmbly," pordit I'^quilibre et tomba i
leau; quo le capitaine du di/ vapeur "Chambly," Pran9oi8 Lamoureux, n'cQt
pns personnellemeDt oonnai^anco de la chfite du dit Simeon Paulet, et qu'il
donna quelquea instanta ai)rdP, ordre do partir A petite vitesse (easy-way);
qu'on Vint imm^diatcmont/ensuite I'avertir que Sinp^on Paulit/tait A I'eau ct
qu alore^l donna lo signal/d'arreter I'cngin • ,que plusicurs tddtoins jurent qu'il
a donnd le signal de renv^rscr I'cngin, pour reculer en arridrd ct que lo capitaine
lui.m6me jure oela, et We ce fait paralt otre suffisamment 4tabli, quoiquo
dependant I'ingdnieur qiii conduiaait la machine du " Chambly " jure, Ini, que le
mouvement n'a pan ete/ronTcrs^.

, Consld^rant que loriMiue le dit Simeon Paulet, s'est noytf, et a enfoncd dans
I'eau, po^ ne plus kparaitre, i| ^taU A une bien petite distance, A une
cinquantaine de picdfe environ dtt vapeur " Chambly " ct que le capitaine lui-
memo declare qu'il Aretard^ le mouvement A reculons pourne pas frapper le '

dit Simdon Paulet dui flottait alors sur I'eau et battait I'eau de ses mains.
Con8id<5rant q^ir sst prouv4 qu'on hvait I'habitudc- d'accoster ainsi le

renaoFqucur pour Prendre cos boites qui devaient lui «tre remises au retour du
voyage, pleincs d'(iflFct6,,gt qu'on n'«m«rr»it pas autrcment, les deux vaisseaux
qu'ils ne I'ont et^ cette fois, quoiqu'il paraisse cepondant qu'ordinaircment on
n'arrfitait pas Iej4 vapeurs, cc qui difainunlt le dangfe|, tfl la vitesse des vapours
et la force motrrce qui Ics empechaicnt de s'^ioigncr c6n.mo le courant les a fait
s'<51oigner lorsdi'ils ont it6 arrgtes'Sans la eirconstanco dont H est question.

Considerant/ qu'il est prouv^ que c'est au .second ou contre-maltre A executor
les ordres du^apitaine ou commandant, ot 4 commander K-s matelots A bold du
vaissenu, pou^ niettio 4 execution f^s ordres, ct qu'il pourrait peuf-Stre, 6tre
au(?si do soiy devoir, do voir A Ynmarhge d'une manifire prudente du vaisseau,
mais que ceAendant il est bicn 6tabli que le second, le dit Simdon Pi.ulet, dans
la circonstaiice dont il est question, a fait co'que le capitaine lui-mfime cona. v

ddrait sufflsant et CO aii'on a toujour.s fait dans les mgiucs circohstances, S;
qu'on pout/ dire quo ecra^ij^rrnge a dt«5 flpprouv<5 far la defcndercsse par I'entre-

'?miso de |lon capitaine, qui a toujours' pcrini* qu'on fit I'amarragc do cette
manidre. '

'

'f- %«- t;
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Considrfrant qu ,1 est prouv< que oct amacra^ n'^tait p.Luffis">t, et qo.LaOoup.Koi;

Ddtait pa. Buffisant, puisqu'il a 6t6 la tann. que le dit B^ion P-ulet ,'Z^^ d'oXS'
' iiojd.

Con.iddr„nt que a'il y a eu fauto ou imprudence dans 1^ ciroonstanee en
queatipn, I"" de cet omarrage dcs deux vais«e„ux, le plus qu'<|n puisso dire enW do la ddfcndoroam, qui a toujours permia I'nmarraRO lie coUe maniire.

^i J^ V .

'"•P''"'^*"'^* °" '^"^ » ^'^ """'""-no A la d^Sfei^doresBo ot au dit
SimAin Puulet, quo.qu'il no paraisao pas bien etabli quo co fdt au dit Sinidon
i^aylet 4 voir A oofc aniarrage, «t qu'il on eftt aeul la renponaabil it^.
' 0OD8,ddrant quo dana^notro droit, lorBqu'il , a fuute, imprudence oun^g .ff^nco commune, b tictimo do l-occident qui a dprouv^ in dommoge no

ZITT "" L '"PP"""' ^"'^' '' ^"'«° •« »'"' >« 'Irn-go doit etro
pnrtagd entro cjeux qui 4l.t particifd i la fuutc, ou I'imprudcncc, ou A la ndgli-
gcnce, / "^ jf^ °

"Sn'""!i ^:-^^"' '^"'" '*"'* ^"^ J^voir dcs officiera^u 'dit vapeur
Lhambly do fairc tout en lour pouvoir pour sauvor k vie dik dit Sin.don

j-aulc
,
et quo bicn qu'ils aient agi nvec la meilleure volontd posMble, oependant

tJnns
1 exc.wt,on oA il so sont trouvd., its n'ont pas m6 do toua'los moyens on

leur pouvoir pour «e mettro en position do le sauver, fet quo notVmment il. n'ont
pa^ lorsque le vaisscau rcoulait pour approolier le dit Simfon IPnulet, olors A
lean, pr^pard lea chalolipcs pour les mettro 4 I'eau afin de lu porter seoours,
iKais quils paraisscnt ao contrairo s'cn 4tre H^s nbsolumeni i oe que les
emp^o>ds du " John Brown" et^'autros Strangers, feraiont pobr sauver le dit
oiraoon Piiulet

;

I

^
^ Considerant qu'il est prouvd que le oapitaino du vapour " Cl?a|mbly ''

n'a pas
txcrii une lo.s par semaine son dquipagc A desc?ndro et' d manteuvrer les dites
ci^aloupes.cdmmo il y <5t«it tcnu par la section 2 du chap. SOldes Statuts du
Canada do 1874, 37 Victoria, et qu'il parait assez probable qi.o si on eftt cu
oetto habitude, on se fftt sorvi des ditcs chaloupes dans cette cintoostance : '

Consid^rant qu'il resulto de la preuve, qu'il y a une grande pi-obabilitd que si.
on eat prepare et mis A I'eau une dcs chaloupes du vapeur " Cfcambly." on efttpu sauver k vie du dit Simeon Paulet

;

]

Consid<5rant que la ddfcndcresso no peut so sauver de la rcsp^nsabilitd que la
^lemandoresse veut mettre Asa charge en alldguant que les officiers du dit vapeur

.ambly so seraicnt trouv^s tcllement excit<5s et surpris par cet accident
qu lis n ont pas pcnsd a faire usage de^ chaloupes ou d'autres i^oyens de sauve-
tajie, vft qu'il est du devoir des oflSciers d'un bateau A vapfeur de se tenir'
toujonrs prgt.<, dans le cas d'accident, et qu'on no peut pas dire qu'un officier
set competent lorsqu'un accident auqu.l il peut s'attendre, le surprend tellement
qu U le rend inhabilo A accomplir ses dcv^rs. : . 1

.

Considerant que lors de la mort du dit Sjmd^n Paulet, la di(e demanderesse /
son Spouse, 6tait enceinte, et qu'un enfant lui est n6 depdis, i&su du dit

'

fliariage, et est eneore vivant; quo lu demanderesse n'a auoun moyen de subsis-
/

: .

• .-••
I

' .- /

Oord61la
St. Jeao.
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COUR DU BANC DE LA REINE, 1883.

CordvlU
Ht. J«an.

deSiSSn **„^°<' P<»" ''"°'* W" ^nf-nt. «* q«e Ic d<Jci» do.ion ni.ri qui <SUit encoro tr«i

•"I" dSiSlo"^*""*'
' * '°'*'*^" ''""" '" "'*'*" *^ "" d<5nQmcn/oompIo».

" "•* Coopid<Jrnnt quo )ch doniniogcH quo la dcm^dorcnao a Boufforta, par tuita^o
Oct aooidOHt ot du ddctVi do gon inarj, ronUonBid<5rablo«, niaia quo, prcnant ci>

conaiddrntion lo fnit qu'i} y a cu pout-fltrUno ccrtaioe Imprudonco do la part du
dit SinMSon Punlct, ct quo la dcmandowfiac, H oauM do ocia, doit aupporter uno
pnrtdc8doinniage«*r<SBultantdo oct a/cidcnt ; octto Cour <?t«blit Hdotninagoa
quo la dcmnndcrefflo a lo droit do ^oluiner do la d<5fendercM0 en ceUo oauac,
pnr auilo do cot accident ct du dhUn do son dit dpoux, A h aomnio do 1500
courant; . / i

Considdront que I'uction do/la dito dcnlondcrcwo c».t bion roDd<<o juBqu'A
concurrence do lu dife Konmio/dc $600, et que U d^reoBo en fuit do la dite
d<5fcndore88o opt mal fooddo.' /A rcivoyd et rcnvoio la/ditc d<5fenBe en fait, et a maintenu et mai'nticnt
Taction do la dite dc|pandcr^B»«, ct a condamnd ct condnmne la dite ddrendercsre
i payer h. la dite deinaDdc^cBec, pour Ics eauRes et raifons cideBBUs doonc^B, la
dite B«nin.e do $600 c«/uront, av»o int^kfit Bur ifdie, A compter do ce jour
juBqu'au paycment, et U d^pcnB, difctraita 4 M. Th^o. Bertrand, avocat do la
demanderesBe; d<!bouta^t la dite demandereeBO du aurpluB de sea oonciusionB.

"

Le jugemont, dit l^polant dansjon faotum, affirme lea propoaiUons de droit
Buivantes, savoir : /

1. Quo lo patron/eat reeponBable dea accidcnta arrivda & bod empM dans
fTez^ution de son travail

;

2. Qu'il est WJBiionBablo, iD£me Joraque le traTnil, pour l'cx<5oution duquel
l'eiDploy<5 est eng8i;<5, expoae ce dernier ou danger et qu'il connalt le risquo de ees
fonotiona; mfimfl/ lorBque I'cmplojtf, q..i con nolt le danger qu'il court, manque
de prudence en fti*.ant ce travail, et aupincnte ninsne danger fn sa fuute;

3. Que lorg«(ue/ I'on peut atlribuer I'accident & la faule du patron et do
rcmploy<$ et i](u'il y a, de la part des deux, n<5gligen«j contributoirc, il y a liqu
do faire fupporter les dnmmogea dpalcment, par le patron et pnr Teniployd

;

4. Que dans Iccas nctuel, Paulet dtont un jcune homme, aaniWMPdricnce. ctr
pcu versd dans Ics devoirs do bh cl.arge. Id d^fcndcreBse ^tatt -SWd'en avoir
plus soin que d'un autre; et«Bt responBable des conp^quenccs de sa Idgiretd

;
6. Que la ddfendere.'^Bc est rcji|onhable de I'acordent, et dot? en payer les

cons^qucnceB, m^isque, »a que I'on peut oufbI attribuer la cause de I'accident

& la faute de Panlct, la ddfondereBs-e no doit payer quo $500 de dommagcs

:

Si ccb propoBitions dtaient a< mises en priitique, il s'en siiivraif, qu'une
Cqiipagnio comijie la diJfcnderew, ferait tblit;<5e de so procurer un double
service d'l.on.nieB,Favoir: uno partie pour travailler, ct une autre partie pour
avoir soin dos truvailii.nts. Lc trnvail des employes A bord d'un steamboat est
tonjours plus ri8qu<$ qu'un travail ordinaire. Il y a plus de riBqueft ik rencontrer
dans un voyage qu'A la maison. On est plus expofd snr I'eau que sur tcrro.
Sur un vapcur, Ics officiers sup^rrcurg commo Ics subnlterncfl, sont k tout
moment, exposes a tombcr 4 I'eau.s'ils ne prcnncnt pas les pr^Sonuliong inSces-
saires 4 leur emploi. Prcgque tontes les mtneeuvies des niateJoti', d bord des

y

i-ef.
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t encoro trig ..o.mbo«». .tt .artout lor. dc. ..ccoMnp^.. c,iR.«t de la rrudcncc. of, „onL.(5ou.,..«n.
d.npcrcu,« en clU».„,Aniw, eljo. pt.t»^.„t lo dcvcnir copeodant, fnute d'uttcnlion ttr'/^V/""
ou do prudonoo. de U part de I'employ^ qui Ic. o.^ouir tSuS •

A.n... un homme qui prcnd de I'cau A la riviiro avcc on «ntf, en dehor, du <'o;S«U
'

v»pc«r.p<.ut,o„.b.rAI'c.«. IJn matelot pout encore to,.l.r 4 liau en jrirt ^' '-"•

,
«n« nn.«rre „u qual do dc^u. lea pent,. Un e„.p|«y<J pout enooro tomlr h

.

cau en „.o„tnnt l.cl.eile qui conduit d« pre„.icr .„ Lnd pont etqu^ h^
rouvo s«r Ic bord du v„i.eau. Et ain.i. II y a une multitude de'circon.2.no<»
oA .1 pcut y av«.r danger ,„.n,<.di«t. Cea danger, aont eonnua do toua ccui qu
• cnpngent pour nav.pucr A lord de. ralaw^au, ; et leur eng.gen,«,t n'lmpliaae
p.. la rcponanbili.. dea propritftalre. pour Ic. accidcnta quI^urraleVtaS

c„.plo,
,
a„„a d^.utro participation d« patron, quo eolle do d'^nner „n ra«qu. c.t plua n,q„d qhe dan. d'autre. clroon.tancea. San.douto quo le n,a!tro

l7Zen "d '

"'
'."
'""" '" ^"' "• "» '-P'-y^' - - •"• f-'"--^ '

quo I application, d.na ce eaa-IA, de. article. 1063-1064 du Coda Cifil.
M«i« I& M borne la rcponMbllit^J du maftre. II faut qu'il j ,lt do .a part

(^uWo«rlorendrerc.pon.ablevl.4-,l.do«,n employd 'si l4pM f ItTn

IZ I A
'"""'"»•"» t««t " qui l«l eai nA,e«.lre pgur «. prdmonircont eJo danger: U o4 ce.«, I. reaponaabllltd A. mitre, commence 1. rcS-

-ab
.
d do ren.pIo,^. Cel«l-ol oon».l,.a„t le. rl«,ue. de'«>n ^t.,, e„ I'eX.

«ant, .1 aengage ainsi & en aupporter toua lea r^ue.. 11 «, trouve, par U w6my
endemcurodopdrer «,n travail aveo 1. precaution et la dlllgenoenA«»aire..SI no e f«,t pa,, .lest en faute. II est «apon«.ble do nes faita ; 11 y . lieu doImjphquer I'.rt.cle 1063 ^a Code Civil. C'eat W. 1. «ule ioctrine ralj ^

niMo qui puisso rdsulter de. artldea 1063-1064 du Code Civil
En Mmtant cctte doctrine on pout en venir H la ooncluaion que ec. quctlon.

de responaabilitd Bont toujour, plutfit de. que.tlon. de preuve que de. auction,
de droit. Le. auteur. donnent bien de. rigle. g<5n<r.le8 k suivro pour i

"

de'la "'reur*
'" "'"^'""'''"!.^' °"'''' r|PpIio.tioQ de e^ rfglc. depend toi

Ban, une oau« de Sarault et Viau, rjportde aa lie Vol. de I. Revue Ligale,
pnge 216 (Los No.. 3 et 4 de I'annde 1882f II a 4t6 d<5old<?, 11 Mmhh L
l«ppelanto, de. princlpe. contraire. H ecur qui wntmaintenu. dan. la pr^^nte
cauBc. Cela tend & confirnier Ic. pretention, de la d*fehdcre«,e, k .avoir: quo
c cat le poid. de la preuve qui guide et qui dolt toujour, gulder le. juge. pour
rejcter la rcapon«.bilite .ur I'accusataur ou aur l'accu.<5.

1 Dan. la cauMTdo
Sarault et Via«, l.Honorablc Juge a ddcld*, ce qui suit : " Ju^d : Quo I'ouvrier

^^

bks^ dans 1 execution d'un travail qui ne dovicntdungereux quo par rinatten-
tion do oclui qui I'exeoute n'eat pa. fondi 4 rednmer de. domrnVgca-interfit.
au maltre d'atelier qui I'en avait charge, el, connaisiant depui^ longtemn.
toutclcprjoautions 4 prendre, II n'a pu fltre viotimo do I'uccidcit que pa7
I effet de sa faute et do ron Imprudence." ^ « .«~

Cost 00 princlpo qui doit fit re applique dan. le ^as aotucl.

11!
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.i.:.^

du KIclwlitu I-nroiiibi*re~ObliK«lioni»—Vol. ft. noso 708

„ «o. ^u. II arrive, iiiAma (-ouvoiit, que lol 8i»t le degrd do lu fuuio inipntobU
CordoU.

^I'

A,la porm)nno qui m pnStmd W.«5o, quo le fi.if, <,uolqu« d«u.ningoabIo qa'il wit,

'I

De prdientti plua In ouruoUirei d'uii diJlit ou d'uiiqulwidtMir. Colui qui (tprouvn
" un dommnge por nn faute Mt oeni-»Jno poM on opiouvor du tout

;
qiiodquii ,.t

I'

tu& culpa (lannum lenltt, non inttlligitur ilottnmm $niUrf. II d'» du moini
" qu'A s'oD prendre k lui^mdine du pr<«judice qu'il a nouffert, ut nul nutro ii'ctt
" ronpontobledu tort qu'il n'oiit cuuw; p»ir iia propro faute."
Page 710—Monio vol.

H
^

"No. 31. LorM|ue colui qui o <5|)rouv«5 lo doiiinnigo s'y c>it cipo«<J volon-
" tiiironient, il n'cxialo i. In oliargo do qui «(U() oo noit, nucuno obligation de lo

• " rdporer. Voln^tinonfitinjuru,. l\ no doit rviii)ut.r (|ua iui-u,«»uo; ot n'a
" do reoouj:»il oxoroor contro iwritoimo," V

Sojifdat— Ucflponsabilitd,
. .

ol. 2—PagCH 9 ct 10.

"No, 660. La rcBponnubilitdcct done inadparablo do I'iddo d'une fuui..
" etc., etc." .

'

^^

"Par Buife, lojugciiient qui oondamne I'ngent A uno rdpnrntion, J'oit con»-
" tator reiistonee do eoUo fauto, sinon d'une manit^re expresso, au luoiua impli-
" oitcmont. II fuut qu'il n'exrste pas de do^to 4 cct <Jgard, snns quo! fa con-
" damnatioii no portcrait paa aveo elle sa justiBcation. Ello no sorait pits
" juridiquo,-ct donncrait ouvcrture k onssation."

Page 19—Mflmo vol. 2.

" No. 660. Si la partio l^ede a ellc-raeme effort oooaaion au donimage, par
" uno faute porsonnelle, ello eat non reoevable ik s'on plainfffe; si oette faute

'I

n'est qu'qno juiprudonoe, il est naturol d'on op^rcr la oompensation avco la
" faute do nidmo nature, oommlHe par I'agont immidiat du dommage etc., etc.

Dans I'un et I'autre can, il est toujours vrai de dire, que oelui qui a'est mis
'' lo premier on fauto, vis-A-vis d'un autre, a perdu ses droits A I'applioation des
" principes do la soeiabilitd ct des lois protcctaircs du droit de chacun."

Laurent—Vol. 20—Pages 494 et 495.
" No, 464. Quand j a-t-il fauto dans lo Fons de I'art. 1382 ? C'est esacn-

'' ticlloment uno question de fait que Ics jugcs ddcidcnt d'apids les circonstanccs
" de la cause. lis jouisscnf, H cct dgard, d'un pouvoir souvcrain ; leur appricia-
" tion dchappo & la censure de la Cour de Casnalion ; d^s qu'ils d^oident qu'il j
" a faute, celui qui I'a conimlso doit Ctre condaniud k des domniages-intdrfits,
" qu'il npprtrtient dgnlement aux tribunauz de ddtcruiincr."

^^

" Nous disons quo le juge doit oonstater la faufe; en effot, Joi^te condamna-
" tion doit 6tre motivdc et la wmdanination aux doniniagcs-intdi6j^ se fonde sur
" la fuute. II ne suffit done pas que le juge dtablisse le-fjMt tnatdijiel qui a oaus<'
" le dbnifliflgc, il faut qu'il ajoute que le dommage a ^d^ causd bar la faute de

"
I'auteur dtii Taif. L'anCt d'uue Cour d'assises acquitte TaciSbsd, et le'eon-

"damne ndanmoins a dosdommagcs-intdrets, donnantcomme uriique Motif que
".I'accufid est I'jiuteur de la mort de la victimc. Cctte ddcision k dtd oam^e. II

,=^- -
. ^ '

• /-^^ -
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Ht. Ji<an.

a

" fain«t do plu», dii U Oour do Camllon, qu« I'unH roconnftt ot dtfoUnt que UOom|.«gnl«
" In mort nvuit 6t4 eauntSo par lo piuto do TuooukJ." " \* "rtvi^tion

C..m.uti..,., 12 (Wociubro 1873, Dallot, 1874, 1,230.' '•id'Onurto"
I'««cit600ct BOl. .

•
^

»'

" No. 400, UdiwuI et utdiuo Tuit pout oonitUuor unq fnute d l'«Jgard d'uno
" pi-nwnno ct no poi. fltre uno faulo H IVrd d'uno outro, etc., cto, (Bu do In
" p«Ko BOO) i't Tupngo ^i^ndral du coiiiniorynnt dtant do no roooniniandor quo 1m
" ^.ttroi contonant den vuloure au portour. Do dorotOr point noua paralt ddoisif:
" ruiiige a une granite autorUi en matiirt dt cammt^t . ovlui qui a'y oon-
'• fornio no pout done pas Ctro taxd d'huprudonoc." '

Jlomo poRO aui—liaa do la pago,

" Loa tiibunauK s'attaohont parfoia ai» fait motdricl du domniago ot con-
•' Hddrcnt oonimo quaaF-diSlit tout fuU douimagoablo. Clost violor I'artiolo
" 13H2, qui oxigo roruioUouiont qu'il y ait fauto."

T'lgoSlS.

" No. 486. II J a un vioil adago qui dit qiio cclui qui 4prouve un domniago
" par an proprc fautc, n'oat poa eonsd fltro Idad, o'eat-A-diro quo, quoiquo Idad il
" II '« pua I'actioD en domniagcs-intdrflta."

'

" No, 486. L'ad«^go est applicable quand auouno fuuto no pout Otre ropro-
" chdo A oclui qui, par aon fuit, a oauad un doinmogo."

I'ago 617, Buito du No. 480. '

"Lo principo a'a^plique aux aooidenta qui aurvicnnont -dana Ics fabriqucs-
"quand toutto Timprudcnoo cat du c6td do rouvricr et qu'auounoimprudenoo
' n cat roprochdo au phtrou, lojugo doit ao probonoor oontro la malheurouse
; violimc, quclquo dure quo la ddoision paraisso. Lo jugo d^oido en droit, et
' 00 droit il n'y a aucun douto. L'dquitd tndme no peut rdolamor quand il

"»'«git d'un ouvrior cnrployd oomnie chef d'dquipe oa contrc-njattro' odmmo
" «e

,
il conniitt plu($ que tout autre le danger, et on doit lui suppoaer Tin-

I'

tcUigcnco ndccsaairo pour a'cn garantir. La Cour do Puria a pouaad la
' nguour pluH loin, aana ddpaaacr lea limites du droi^, en refuaant dea dom-
' niagcB-inldrfita h. un ouvricr indcanieien, qiil fat blcsB^ en cmployant, pour
" rdpnrer unlaminoir, un burin quo Bojwttaitwj hsr avail envoyd ; rinstrument
.'djait tout-A-fait insuffisint pour I'Mion, il ao briaa, ot I'dolat qui en
J&iHlt, fit perdre un & oeil rouvricr iS|#udcnt. lUtnit imprudent, parco que

.^cdtait un habile ouvrier; il ourait dft refuser l'in8trunrt<ijt que le maitre
" lui remettttit aana lo lui imposer."

Pago 621'—Suite du No. 489. ,

^

" Quand la partio l*f=6o a cnfreint uil rdglcrocnt, et qucc'est par suite do eette
' <nfraction qu'elle a iprouvd un dommage, ellene pcut pas, cngdndral,60 plain-
" dre

;
e'est lo caa do dire aveo I'adago qu'elle cat consden "avoir pas 6td Idsde

"

Pago 523.
t •

" II pout se faire que Ics fautcs rdoiproques des dotix. parl!e^ soienl do •

" telle nature qu'elies exoluent touto oausj de rcsponaabilitd
"

i l
-^

"

Page 585-686. "
f

1 p
" No. 647. QuellcB so:it les preuves qu3 le dctoaidoir d )it f«ire? II Is^

,^..-1-"

"
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UonlilU
tit. Jtnu.

.1. N.f iK«ii,)n
" P"""*" '• fondome«l do m d«mand«, o'eM^dir« I'uiatcnoo d'ltn r.it donyna

*« " PO"' qtt'H y lit ddlit nu quni>i <Mlit, <fua io dctpandcur nit 4proaT4 un dom-
" nmgo par U fauto du d<;rind«ur. It na aiiflt paa d'^tnbilr Io fuit mnltfrinl du
'" doin.iiagf ,.uad. il ftu* prnuver qu'il y . /.me, n^^liRcnofl on imprudflnoc.
" C'cat Io droit oommun

;
^^uund I'oblijrntlon rA.ulJ« d'un ({jilUt nu d'un quaai

" dtftit, Id domandrar doit firoutftr qu'il y. n <)4lit m <|uaiii-d«}K< ; il doit dona
" prooTvr qu'il jr a fiyito." j* ' - "* '^ '

" No. 46ft. Toulllcr dit/ quo lea dixiHwiiiiinH dcN iirlU-Ica la^S •». 1383.«ont
"t-llcmant RtfD«ro|c««t ^tlemon t dtondutiK, qu'il wt preM)ue impo«i.iblo, ct
•' hourouMmont Inulilo.yiVnuiil^ror toua lt« tfoa oH elloa doivcnt a'.ippliqiH»r

" Sana doutc, jl aernit iniilile d'^nuffl<)ror t,r»ulcftU <l<$«ii*inna judiniuirea qui ont
" H6 port4ca aur doaqunaid<Sti(a; nioia.il iinfwto do Hiiro connoi'tre ccjloa qui
" tonohont A unc queitlion d« prinoipo. II a'4$ldve toua lea Joura do nouveaux
" profliiaaur I'upplioation doa artiJ-lea 1382 et 1383; «a lieu do dinimier, Io

" iiombre Ta plul^t on augmcntaot; loa rc.lationa aana ocaao plus dtcoduea quo
" font nattre le oAinmorce et I'induatrio aont une aouroe de rioheKBca, maia aumi
" d6 eroola aooidenta. Do 14 |e grand nobibre do faila 4on^Bi«)tc'abloa

; il eat
" done Jx>n de notcr lea pr^deoU qui po\ivdnt aervir & ddoider lea contoata-
" tiona nouvclloo." > ' , '\ - •

llllliord, 00 Torta, »ol. 1, pages 140, 141, 142 (Edition de 1861).
" 1. Having oonaidcred the goUcraVquetrion what ia ntooaaory, with more

" particular refcronoo to tlie wrongdoer himaclf, to conatitute in luw a tort or
" private wrong, wo proceed to atato apd il^atrnte another comprclicniiive^in-
" cipio upon the aanie aubjeot, which jppliea more ape^'iall/to the party con.-
*' plaining of nucli tort, and not to t^e party ehor^cd of ^nimitting it."

" 2. The general rule ia that n plaioUff >.uing f.ir culpat)lo fauH or negligenec,
" niu«t himaclf be without niiy nii80ondu6t or fuult, and have uncd ordinary
'* euro

;
and that whereon injury haa roaultcd from the ncgligcnoe of both parties,'

" lyc.re capecioUy if without ony wanton or intentional wrong on the'paft of
" oil her, an atjtion connpt bo maintained. H6 it ih the prevailing doctrine that,
" 10 rilii«lain un ootion on the oiso for nogligcnec, the burden of proof w on the
" pliiintiff 10 ahow i.cgligi'nco, wilful or otliorwicc, on the part of the, defendant,'

<> " iind ordinary aire on hia own part j or. If he did not excrclHo ordinory care,

V ihut thia did not contribute to tlioallcg«d mjury. So theri must be affirumtivo

' ^

- 1-- - •J— J- •>'"....'.« ••ui>i, vM uuiumiivu
' proof of duo care, at the very time cf 7|e accident, ond it ia aaid ncfthor the
" uruoncy of buHinetw, nor the cnlla of hupMnifty cnn be taken into account, and
"jjcgligenoo on the pari of thc'|n.iintiff w anaiimusiUe defence under the plea
" '/""' ^"•''i' So although the dofendiim|>efe guilty of groas negli-
" gonce, causing daninge to the pliantiff, but the plaintiff waa ol«o guilty"of want*;
" of ordinory Carc, qontributing ewcntiuily to tlwe injury, he cannot recover

Piige 140—Note A. >

•kTho legal maxim opplicablo to tlio subject are tn /«ri delicto potior eit con-
" ''''»<' ^''fenden^is, ond, Vfdmti nonfitinjuria. AL-^o that a plointiff must oome
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„ (i« N*?£nUoa

•I d'Uaurio

•^ lato Mart wUKtUan hamit,' Thc^lniiff m|n( ihow lliat h* ttan^ <» h\t UCoi«»Mta
" groond, wh«n Ire oalU «n a court of JiwtiM Itf admiaktar rdief to him, "- *• ""*•*'''
*' J/»rd Kunjoo, liooth Mid IIoaKwn, 6. T. R 409.

l'ojt« 15t». ^ .

" Th< P«n«f>l prlnclpl*, liowotcr, above atated and illuiitraU>d, that ono /parly'

.
" cannot reooTor damaf^ca fnim anoihar, whora bolli an in fkult, or in pnri
" ihlietn, ia auijcct lo many qiiolrhoationa and riccptiona (•<•« % 3). Il ia

' fcojd, allhouKh thoro may liava Urcn hrftiigmoa, gn (Iki part of th« pldinliff, yrt.
!' unleA lifl might, by Iho rtmiae, of ordinary earn end pru'donce, hovo avoidtd
" Iho oonaoqaonoea o( iho dofendanU' negiifteneo, hoJa«ntil!«d to reoovor; if

" hy ordinary oa^o and prudonor, lio mighu have nvoidod thcnr,4)o ia llio
" niithor^of hit own wrong.V ....

Vol. 2,j)aB0 479, (Kdit. d«1861): . .

^24 a. B|>t wli<>n nn injury happcna to a aervant whila in th« acniaVuae of
" all inalrumcot; cnpino, or machine, in the course of hfa mploymrnt, of Iho .'

" ntt«ure <of which h« ia aa mnoh awaro aa liia maatcr, and tho uao of which ja,

(" llifreforo, the proximate eanae of 4he Injary,* he cannot, at all exeota, if the

"
evidence ia oonaittrnt with hie own ncKli;?f«no« in the uae ofij, being the real

.
'.' caiiM, nor in cnao of liia dying from tho iniury can hia rcwescntotive, undnr

, "
Lord CampbeU'e Act (9 and' Id Vict., o.^p), recover a^inat hi>i naiitcr

,," Ihore bcing.no evidence that the injuryjiroao through Ihc personal nogliKence
'

^' of the maatcr." >^ .

'

\l'ugc478.
'^

.
" .

' .

" 26, And while, on pvincipica of publicJpolioy, a mnatpr ia liable to third
" fieraon* for the niifGiannncc, nculigcnce, or omiwiona of du»y of liia acrvant, •

"
wliilo' acting within tho ngopo of hia employHlbnt ; tho eOurta havo rofuaed!

;' \\]wn oon8idcration^ prouliur to tho tdation of uiaRtir and acrvaiif, to apply

'I

t |i» rule Uj ea-ea, ^hcro one rtetUe$ an injufy/rom thf neyfigmee «/" another,
' "while both art) acting in the .common busincnaof tho homo msMfor, who ia

^
^'

chargeuble wiiii Jifl^rHonp^jicgliiicnc^ or wrong. It ia Kaid ; Thoy havo
" both engaged in o oo^ion ifcrvicc, tho dutioa ofwhich im'poae n4»rtuin risk on •

" oiich of ihom
; and, in ciaRo of ncgligftnco on tho part of tho othy, the party

" injured knows, that tho licgligoaoo ia that,of his fellow sisryanl, and not of his
'' niaatfr. lie knew, When ho eiij^aged in tho service, that Jio waa eipcfaod to
" the risk of injufy, not only frqm his own want ofKkill or care, but alpo from
" the want of it on the part of tiia fellow-acrvant; and h'o must bo supik>scd to

'

" have contracted on the terms that, na between himself and Jiis masier, ho
" would run this risk," » ' -ar^

Page 479.

•• And iho^cncral rule more especially applies, if tho plaintiff himself )ia»

"
olso been guilty of negligence. Thus, where^soveral servants wore engaged in.

" the same work, and ono of,!hem was injured "by nn act of nc^ig^tice, in which
" all partieipoted, tho/mastcr being absent at the time ; hcldfin a suit brought
" against the master, for Iho injury, that the servant could not recover, thotigh
'the. act domploincd of was- done under the sopcfintendcnoe <)f a servant

i

4«J|

« f«

>>-i'
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sCord61ii»
"

. Je«j.

'"x^ves." '^'^1 ^^
"!r

"•"*"•• ''''° ""'«' »'"« "pp""" »« • person who u^^i;;;;^du Ricftlieu whilHt voluntarilj asHwtiDg the servants in their work " ^

etd Ontario
Addison on Torts, pugo. 18.

'^
"

'' idfS«';£»r "^'T"''-
^''^ ««*«'»«"• "ogligenceproceeds upon the

" io e and . b fT ;.h" '^T^ •"'"»*' ^'''''"^""»' »««"d« *he pluintiflfto use

Km! ; r « " *^*^'** obligation to the plaintirs injury. > As a rule there

aide or fhV^ther, the party who founds his olain, on the imputation ofncghgenco, fui]H^C8tablishit,cto.,|5to." «
luipumion ot

" Lit H?'"^"' ^'^^ proximately caused by the negiigenee, and must

'^I1 / ircTp??
'^^""^ -tervenlng n^gligeneerof the part of .the

^ -^ u e afd c '„nt
7'' '" H"""'' '" « **'« »«thor of his own nusfor-tune, and cunnot charge lyipon -"^ •

Pago lU.

Pages 186, 187, et 188.

. "
Injuries to servant, from dangerSus.premise, o\np^ument "

' '< h„„r^
'"'"''' who employs servants, and workmeLo work upon ^ h„d

" idifTudderV *"";
V*^

'''^ '^ '"^""'''^
P'«"^V forlirfaf"';and, If hidden and secret dangers exist upon the premiL, to hin. and "

un ,

may take precautions against them, etc., etc \
^

"Z!:"y '
*'" """"' ""P*^ ^' "'"P''^™-** ^-As of the risk!

Page 187.

^^^^^fior,ofthenu,st.r/n>rnUalilU,^ ,,, da^geris knov^to the

^
But the master is not resfKjpsible for the dangerous state of his premises.f those dangers are known to the servant, and the latter has a XSTe

' empIoyme„f,;kt.6^i„g of the attendant risks, and having an opJ^Sty 'fguarding ngaist them, by his own vigilance and earc, etc^tc
^ ^

«' aolrr'r ' ^'^'' ^' "'"^* ™"'^° ^^' °'° choice, whether h, willaccept en.pW«.e„t. upon premises in this condition ; and if h do accept sTch
^ employment he must also make his own choice whether he will pass alonglhe
Z^^^^'^^rry.Usl^t. Ifhe sustain an injury, incSlfceJ^Uiepe^Tse^ not being lighted, he has no right of actL agab^Ae masL

tj0 pm sesjto bp kept ,n any particular state, with respect to li-htinc and
> ^ncjng, hey.ustprovido.for it by express contract.

° ^

\;

^A i*>
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.,„,,^7"f
*."'''.'•*'";;' ^^^^P^oyed f„ iUe u»e of dangerou, machinery

u.th t .0 use of tho u,aol..nory, and the cnro ,.ccc«8«ry to bo tflk.D, to guard
• ......nst acc.dcn», and no.wUhstunding this, ,uMai„si,.jury from hU own want
of care ,.nd oaut.on ,n the use of it, ho hn., of cou, «., no ground of action" .i:<ainst tI)o employer."

P.'pes397et398.

'• Negligence of nuiitcrs, causing injury to their servants " -
" Every workman, wl.o on^-a^^cH in a dan^rer^us on.pI(,y,„,.,.t, takes it, as wo have

::"•;'; '; 'V^l '^'^^ "" •'« ^--^'""^ "•^•'^ '^^--^er l'^ bound to
P>'>v.ao for the safety ^f his servant, in the course of l^is e„.pl«,,„oat, to the

guion of t,.k.ng more earo of the servant than ho n,ay be reasonably
"exr-eeted to take of himself. The servant is not bound to ri.k hiss^fety i„|l

sorv.ce of h.s master and may. if he thinks fi,, decline any «;.rvidc in wl.ic¥ho
reasonably apprehends injury to himself; and in most of the cases in whichcl^mgermaybe mcuiTed he is just as likely to be.acqi^inted with the pro-
ab.l.ty and extent of if as the mas^The niter, therefore, is 'nof

^

.c^pon«ble for ...junes sustained by his siTnt, through the vieiou.^ness of the
l.or.se which the servant is employed to groom, or ihrough the breaking down
''fa van or carriage in which the servant is directed by the master to ride or

^d.l^^c, or from the employer's keeping an insufficient st.flF of servants for the
J|o.iorma„ce of^the work he has to do, or through the use of dangerous

= " d wTiTh'f r "'.""'' •'" """"^ '^ "^P^«^«^- ^° be :.cquah,ted.
."Md winch he>8 voluntanl; undertaken to use, or for the dangers attendanl
•
upon the mounting of scaffolds, or unfi„i.shed st«irea.ses and landing., which

,

.he workman has x^luntarily undertaken to mount, with as much knowledge
ol the attendant risk as the person who employs him, etc etc
'• There would be no end of action if we wore to hold that a person, having'
once done a p.ec^e of worfe carelessly, shoul.l^ independently of honesty of pur-
pose (or contract) be fixed with liability in this way, by reason of bad ma-" tcrials or insuffibii^t fastening."

Page 39.9. . . , .
'

''^ /juries to one/enoio.servant,/rom thencgligen^ of another/ellow-servdnt.'

^
Where several servantsare employed by the «u.k master, in one common

^
employment, tha master is not responsible for injury,^sulting to one of them
rom the negligence of another, provided the master liSs' taken due care not
to expose his servant to unreasonable risks, and has been guilty of no want of
cure iq thfc selection of proper servants. The principal laid down is that a
servant, when he engages to Servo a master, undertakes, as between him and
his maste.^ to run all the ordinary risks of th*. service; and this includes the
risk of negligence on the part of a fellow-servant, whenever he is acting in
di«5luuBe of his duty, as servant of him^ho is the,eommon master of both

;

^
and when the risk of injury, from.tho,^negligence of the pne, is so much a
.naturj^,^ necessary consequence ofthe employment, which the other accepts,

LaOompa^le
de NATieation
du RfoEelieu
et d'Uotiirio

Tl.

Cord6lia
St. Jean.

\/.

i"

•'
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Tl.

Cordelia
St. Jean.

n

\

doN^Xn "
i**"*

'* "'T* ** i"olu(lcd in tlio risks whioli are to be conHidcrcd in his iTaires.

e?d"onuilb" ..
"'. "^^

r'""*" ^4'" '*"°^ '""'* ***' fcllow-scrvantH. en^ngod in a common

^

service
J etb., ote. Ai^d it is not enough that the servant injured, atad the

servant oauUnR the injUy, should bo 80i<vnnts of the same master ^ they must
' bo employed in the .aW work, CIc., etc. Nor is it sufiBoient, that they are

• temporarily kubjcct to ihe same superintendent, if they are not, in fact, tbo
"servants of ^ic s.imc mWet, Qtc., etc. A sub-contractor and his servants,
J^onKngcd in tioinR the Wmmon wo;k of a parii^mlar contract, nndf^l- a
'contractor, aijp nil f.lloW-servanb., cnga-cd in one common employment,

^
though cell diVecfs and iikts his atteniion to particular branches of the work,

"
nod they all aife held to undertake, as between themselves and the contractor,

'I

to run a)t thc\ ordinary jinown risks of the service, including the risk of
"negligence of <Rp other servants, engaged in discharging the work of their
"coninion emplo^.r

'
'

S..rauU et Viaul-Vl Rev. ti^g.—Nos. 3 et 4, 1882—sus elRe.
Desrochc et at. lot GanthicV—sus cit<5e—Jugcinent rendu par cette Cour en

novcmbre dernier, \

Gngnon M. Forsjkh-Vol. h_ll<>v. Ti<5g.:_Page 228.
Legal News—Vol 6—No. i do f^vrier 1882—Page 56.
Lyon, 9 mai 1874Up. 1874ll298—S. 1874—2—316.
CVsation, 26 nov.\l877, P. i878, 374 ; S. 1878, 1148.

^
Jug^ dans les deuJ dcrnidresi causes susoitiJes, de la jnri»prudenee f^u^aisc,
quo Je patron n'esi responsable qu'autant qu'une fauto lui est imputable.

Aiiisi louvrier ble»<5 tians un ti^avail dangereui, mais dont les dangers ^Uient
inhdrents 4 sa professioh, ne peud actionner le patron en re8ponflabilit<5>

Aprfis avoir discutd 1 la questicU de fait, I'intim^, dans son factum, ajonte :

Non, il n'y a point U de n<siligence de sa part et il n'y a pas I eu, dans
lespdce,d'appliqutr la W q^i rfegit les dommages dons les cas de nLligenoe
comiuuDe. "1

1 f

Maintenant, en suppoiint qii'il'y ait ea negligence contributive de la part da
.ddfunt, )e jugenicnf doit inoore §tre confirm^.

\

La jurisprudence estWa/te et uniforme en France sar ce poiiat; et
1 intnnfo DC pent mieux fii^re jte de r<Hifror cette tonorable Coar aux notes da
savant juge de premiere inktanoe rapport<5e8 aux pages 381 et suivantes du lie.
vol. Revue Legale. On y frouve les autoriKjs cities par elle et plusiears aatres
dues aux recherches du savknt Juge.

Voinaussi: -

^ |. l)|ci|bns dc la Cour i'Appel, Wilson v,. The Grand Trunk Railway Co

.

confirm^ par la Cour Supreme.
\

Desroches et ak & Gauthiir, Cour d'Appel, Montr<Jal, 5 Legal News
Voici comment so lit le ju<;emcnt de la Cour d^Appej

:

Consid^rant que I'intim^e fi'a pas prouv^ les aU^u^ cssetttiels de sa d<$olai»
tion et notammentque son mari feu Sim<$on Paolet, aitWdu la vie par la faute"
ct la n4gl.gence de^la Compgnio appelante ou de sea employ4s,-mds qa'aa

^
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.qijO
1^ dft Simeon Paulct B'est noy<! par un pur LaOorap«m

«r *aiie des devoirs qu'il av;.it A rempllr 4 bordWffi
«ontraire il oppert par l|

accident anquel il <SUit U
da " Chambljr " Vna'dia vnHWanx de I'appelantc
Et "onwd-Srant qu'il y a err6ur dan.

1^ jugemont rendu par la Colir Sup^Sricuro
u^geant i^ Montr<5al, le trentidme jour d^ juin 1882

up«neuro

r>^ln?r ~7 «'"""«'« '« ^' J°S^»t d« 30<imo jour do juin 1882. et
proc<5dant A rcndro lo jugeroeqt qu'aurait dft rendro la dite Cour do premiAro
uiBtance renvo.0 I'acHon de rintim^e avic ddpcns. tant ecux encourus en Cour
de premidre inatance que sur oet appel. 1

^. ief«§,A« (7m«am, pour I'appelante.!
Jugement renver«$.

M. Thiophane Bertrand, pour l'intiin(Sc]

lie

-Job
jlieu

et d'Onurio
Tf.

OordMiA
St. Jeao.

_./

' COURT OF QUEEN'S BENCH, 1883

MONTREAL, 20th MiRCH, ISSs!

Coram Hon. Sir A. A. DoBiow, Ch. J.. Monk, J., Ramsay, J., Choss, J.
Baby, J. ^ '

r
' V No. 431.

MOLSGN,

ARO

CARTER,

APnUAMT
;

Rmpomokit.

oii,

™^?^^^'**?r* "•^" *" order to e«cuf the JudgmentS^J'o^Srou.dtUt the ranto were welly aUmemUi ««1 tlurt appelliiLt I. inireatww*

J.18
was. petition bj tbe appellant.for an order that the judgment nndered.

in tjw cause on the 24th instant should be executed provisionally
Th« reasons assigned were that the judgment had the effect of setting aside

th^ attachment w the Court belo^ of certain renU payable to the ap^lUnt,
which were r«lly aliment,, and that the appellant was in great need, aad abac!
lately rjquired the same for the support of his family.
^The rvsponHegt resisted the application, on the ground that permission had

vZ oJundl
**''*''" *** "PP*""/™"* -aid judgment to Her Majesty in Hjbt

The Court, afler taking time Ao consider, rejected the peHtion.

n , _ , Petition rejected.
;. Hamard, Beauehamp & Barnard, for appellant.

Abbotti, Tait dk Atbott, for rcepotdent.

Strachan Befhune, Q. C, eonntcl.
*- _.
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dOUR SUPERIEUR^ 18B4.

• MONTREAL, 8 PEVRIER 1884.

Coram Torrance, J.

-^ , No. 167. !

i Major V8. Pari$. •

J.o« :-,„^ Q„,,
>J-t

pa. n«-«..lre ,,e I. procuration req«l.e do l-.tpent et „..ntlo„„*e en

dour; qu'^ucLlrJ?«.?i^Cl..'"''"T.?*"
'*"'"''*" P'ocureurorf «<.m^du dem.,.-

V:riT„?r:s:.*'dr:utrc"r;.'"^^^^^^^^^ "" "i '
•-"'"•'- 1-«- "«

liill?!?'',",'"
"^"^"""^^J'-^^i'lo A Chicago, et pour s. conformer a«x

sant Alexpnder McKenzie. talllour, et Francois Xavier Major, n^anAand :/

binctf/ Ki"'
"' '" "°" "«'»' '°"^« »«'' d«tt«» ««'tive«. livroa deoomptea.i'

en outre nlvf'^T
^"''"""* "^^ '" '"'"''' '^^ ^- ^- ^"J^' '«« '"•^riAen outre p&r le h,6me acte, d .nstituer toutes poursuites n^cessairea po^r 1e^couvremeBt de ccs or^anocs. - ' y

^^
^Jfl'nT

""*'""' ^"«^t^«^ ««»««. lo'demndeur rdolame le montan/de on«e

^^>i'? T'"!"! ^' ^'
^^''^ ^'*'*^'*^ '^^ \ ^- ^»J«'' J«8q««'» ^o-t iodi-

'^'
h5u

° ^'^^^g^"^™"* dans la dite procu ation, sans que ni -le nom du

1 dir"'. "T"'.
'^'' ^'' ^'"''^ n'y 8oient aucunement mentionn^s.

vanC flVff ri
F<5tendant cette procuratio^ insuffisaotc, fit la motion sui-vanlc A leffet de k faire rejeter dii dossier:

"Uttendu que la procuration produitc en cette cause, comme I'exhibit B'

l! T^r'"!'
^"' '"*'''''*'''

^ ^" "'^^•""°'^« """*'""« «° IWeption dilitoircdu d.ldefendeur est une procuration g^ndraie, n'ayant aucun rapport a laprdsenJe cause ct no faisanfc memo pas mention du nom du defendeur, nidc
la somme r^clam^e par lytion en cette cause

;

" Attendu <^ue le demandeur ne pouvait instituer contre le defendeur \i
d.te action, A moins do fournir A ses procureurs ad litem MM. Trudel'
Charbonneau Trudel &.Lamothe, une procuration les autorisant spicialement L
instituer la dite action contre leddfendeur, Louis Paris;

"

trl^rtT/f
''"^'' '^'*' procuration eat en termes trop g^n^raux, trop vagues et

trop.ind«Stenn,n^8 pour rcmplir les exigences de I'art. 120, No. 7 du Code de
Procedure Civile et qu'elle n'atteint en aucune maniAre le but du dit article-

Motion du ddfendcur que k dite procuration soit d^cla.do in«uffisantc ,
et rejetee du dossier, avec d^pcn.s."

La cause- fut prise en d^lib^r^ sur cette motion et apres mftr examen, la
cour d6clara que cette procuration rempliasait suffisamment les exigences de la
Joi, il renvoja la motion du defendeur avec ddpens.

^cfrf^>4*,o«V,,jourledemandear.
Motion renvoy^.

•J- G.L'Amour, low lei4feaii:Hr. V .
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SUPBJfiME COURT OP CANADA, Itftt.

OTXAWA,. MARCH 6, 1884.
"

PBE8ENT:~Sir W.J. RiToiiiK, C.J., and STRONorFooRNiKR, Henby,
TAscnkRBAc Miid Owynne. JJ.

ALPHdNSB-fOULIN, ' t» '/
jSn

THE OORPORAJION OP QUgfeECj

Appellant
;

RSHPONPSNT.
,' ON APPEAL PROM THE COURT OP QUEEN'S BENCH EOR THE PROVINCE

/
OF QUEBEC (APPEAL SIDE)..'^

42 d> 43 Vic, ch. 4, sec. 1 fP^QJ, Cont^mction o/-ProUbUion, Writ
"/—Sale of HquorB^Police regulation.

Under thp authority ofthe Act of'the LegW.ture of Quebec, 42 A 43Vic..ch 4 sec 1

^h^u^^TT ''{^' ^^'"^ T Recorders Court of the- city of Q., alleging

fenTantt«a* "'^t^'JT"'^
'•"> '"•""« *" »"•"">'-« •- ^'"<='' »'« the said dS-

Zn.?.' "'"V^*""
*»

»«
JOW. «" •"«>»» to be sold, spirituous liquors by retail, inquantity less than t^fpiotsata time, the «id house orbuUdinJ ,Z^v.,«c. f. was convicted.

'^ ''"'
"Lrti?."'"";*"

^*'* *"" '''"''""°" "^"'"' "y *'«' Superior Court, was subse-quently Issued, and upon the merits was set aside and quashed.

^""'TLSf"^^/;' ?,'f*'""f
*"' ^°"™'"' •'J>'-T»-t the^provirion. of iter

lia^rr* ^'^^-^''.f
* «Vic., ch. 4, ordering house* in which spirituousliquora, 4c., are sold, to be closed on Sundays and emy dav between elevenocU,dc ofthe night until five of the clock ofL mornl^ aL^o^^i^^ulatioL

Plaint w/,r''r-;M''"''^'''''i'""'
"'*"'' Province of Q.;ebec,^nd aTtheZ!

Tf^fP.rvTnc7a t"- f?' '^ ''; ""''"*'' "^" "''"'''> «'«''"'« '" '^^ -•-

granted
legislature, and that the prohibition was therefore rightly

The Court being equally divided, the appeal was dismissed without costs.

Appeal from a judgment of the Court of Queen's Bench for the Province of

CrJTof^ctt.
^"^^-

.

^'' '""^''"^ ^"^^-'^^ '^'^'^' *« *"« ^^^'^-^

th^lfl^r.^r" fr^*'"'-
°o' licensed to bcU by retail in quantities lessthan three half p,nti,n any city, towh or village whatsoever, spirituous liqnoni

r":^5 **" **""?«""'«« «q««". shall close the house or buildihgin which such .

ZZfnT^"!"'^"''?' "" ""^ .ndevety d«y«f the week from midnight *
until five o clock ,n the morning, and during the whole of each and every Sun-

IZJ\ K ^Z ' *"f f
"""^ *^' "*"•" P'""*'' "*» P^^o" «1»»11 sell, or cause ora^w to be sold or dehyered, in such hou«e or building, or.fn any otherplaoe,

epintuous l.gqors, w.ne, beer, or temperance liquors, the, whole under a penalty

''I

I'

3

I

) ".



',"^""•T^SFW^^W'

';v^.

106

rMd"" foToool. and ov«ry wf/ingoLo,
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On';««« doling 1
' -yn'^'^'^^W '•'« l^roviBions of a fine nut Moss than thirty

incnt of 8uol. 6nc, .o no imprisonment for a period not cxeeoding three niontbiin^ the common gaol of the dintriot in whieh the said infringement oeour-

'

lin!l^/''°
!^''' "'"

•^""""••y. 1880, the appellantW and had been for SQmelime before, keep.og a restaurant within the limits of the city of Quebec

nf n r^f^T'"*''^^
^''° rcHpondont before the Recorder's Court of the cityot yuebeo for .nfrmgcAent of that Statute, he pleaded to the jarisdiction of thecourt and e-specuiliy th^ unconstitutionality of the Act as being ultra virt, ofthe legislature of Qu^iec. Ho was, nevertheless, on the 17th of February,

1»«0, c mdemned to pay d fine of «40 and $1.65 obsts.
" The appollent sued out and obtained a writ of prohibition to prevent Bxecu-

tion of thutjud^'uicnr. vV'

"It was proved in the c.se that on the day mentioned in the conviction,
vi«. fhe ISjh of January, 1880, the ap,M;llu,,t was keeping a restaurant within
.thel.miuol the city of Q.ebcc, where he used to retail spirituous liquors in
quantities less than a half pint, and that, although the said day was on Sunday,
he had not kept his establishment closed.

"On that proof the Superior Court quashed the writ of prohibition."
Mr.. F. L.ingclier, Q. C, foe appellant

:

41
This appeal involves the decision of two questions of law : 1st. Can a local

Legislature pass a jaw prohibiting the sale of spirituous liquors on Sundays and
at certain Ip,urs oft.thor days? 2nd. Docs the statute of Quebec, 42-43 Vic
ch... 4, sec 1, punish the 8,jlling only of liquors within the prohibited time, or
ISO the opening of the establishment where they arts sold.

1st. Can a local Legislature pr6hibit the sale of spirituous liquors on Sundays
and ut certain hours of other days?

'

.

It is now beyond all doubt that local Legislatures cunnot totally prohiBit the
sole of such liquors. This Caurt, in the case of the City of Fredericton v.
Ihc Queen * has laid down as a rule: 1st. /That the power to enact suok^a
prohibition cannot belong to both the l-Hjal Lisgislatures and the ArliamenHf
Canada. 2nd. That it belongs to the Parlia^nent of Canada

;
^nd that ruling

has been confirmed by the Privy Council in the case of Ru8sck<«. The Queen f
Tliero would be no difficulty, therefore, if the statute in (jiiestion contained a

complete prohibition
: but it is contended that the rulin/of this Ciurt cannot

apply to It because it does not prohibit, but only restricts, the sale of spirituous
liquors. ^ '

- ' '^

I submit that this a mere quibble. A restriction is a partial prohibition ; in
the present case the prohibition is for Sundays and for certain hours of
other days. If this reasoning was to pr^vaU, nothing would be easier for a local

,

Legislature than to |poroach upon the exclusive power of the Parliament of
Canada to prohibit such trade ; all they would have to do would be to prohibit
the sale at all times, save a few minntes every day, or every week.

^ *aOaj 8. causes 4^74. -4-?App;Qaa<*,-88».

» ,
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The p„,„„ enact ..cb . I„ i. „« i„„|„j,j ;„ ^ .iAi',. ti,

Theolyeot of the statute "tlHi'preventi.in of dLkeones^^ Sundays Wo

cCl!™ ^ """T '•'«««"<''» Mquon. are sold.. The order given W
t^lTZl^!^'''^''''!''''''^-^'''''' •tr-ameredirecto.yenttmol

UdSd thlt I
" TC u

"^^ "'^ ''•»"*•' '^'"8 "'^ ^'•«« than elsewhere, t« directed thflt those es^blishnicnts tnust be kept closed. V

«f LL but rT '"""•^".' ^«»"''««»-»»" where ^spirituous liquo^

Then t \. •
" "•* P*""'*^ "Bainst those who keep them open

frori?'"**!*'"'^ IP"""' '""' '* ^' "*«^'^^ »« ""y tl*"* it """"ot be extended

Mr. C. P. Pellctier, Q.C., for respondent;

v>

Puulio,
and
Cor|HirK

OXjllciNfV.

;#,«•

> 7 ipp. Case?, 828.
=ss=
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A. Pouliti, Tho writ of proliibition in on extraordinary roniody, which eannot be urod as

The Uo?,.„r«.
'"'"'""• ^f .^''0™ «'»i''t» '"y Other rooouree. In tho pronent inatanoo, tho law

ionofQHel«c, (42-^3 yict., oh. 4, hco. 3) rcoiiih dcMrous to admit auch rcoourae, by enncting:
iliut if a writ of ocriiornri in iwucd to hnve a conviction rendered under tho said
luw revised by the Superior Court, tho party convicted shall. bo" obliged ta
deposit into tho hiiiids of tho olurk of tho inferior court the amount of tho fine
and costs.

' "^ - *

The writ of prohibition, moreover,' onn not be issued after ooiJvlction,' unions
tho want of jurisdiction of tho inferior tribunal appears upon tho face of tho
record. See lli(.h, Enraordinary Lej^al Kcmedies.*

Their as to appollunt's contention ()iat tho only fact of not closing his tavern
firing the time prcKcribed, for thot by the statute does not constitute an offence,

'""'* ^'»'<'. nocording to the wording of tho statuj;e thero is no offonoo if thoro
is not at tho sumo time a sale of liquors. Sueb preteneion will be found
not maintainublo, if wo merely refer to tife preamble, of tho statute above cited,

42.43 Vie, oh. 4, which rends as follows : w .

, "Whereas doubts have arij^cn witjf respect to tho right of certain city and
town corporations, in virtue of tho laws and statutes relating to them, to oom^
tavern keepers to cl(uo their taverns at certain hours of the day ; and whereas it

is expedient to disptf such doubts, and to clearly define and extend the powers
which tho said corporations should possess : Wherefore, &o., &o."

Before tho other courts, the appellant has pretended nol only that to estab-"
'"* lish an offence it would have been nccossa^ for tho„Tospondeiit to prove a sjlc

of liquors, but ho has also protended that the Ltfgi^laturo of Quebec hod bo
right"tb pirohibit tho sale of intoxicating liquors pp Siiodays.

As tho complaint in this ease is only * f<iro<>t iJmving closed," and not for
"having sold," if tho statute is interprcledlis' malting an offence of the mere
fact of " not closing," and if the convictioa a^inst the appellant is found to be
valid, it is of litllo moment,- for tho ends of this case, to consider the question
of tho prohibition of selling liquor on Sundays.

*

However, as thdt incidental question has been strongly dwelt upon before the
othQr Courts, and as the other courts have considered it with much attention, it

may be convenient also to consider it just now.
-*' Although the Parliament of Canada, under the power given to it tp regulate
trade and commerce alone, has the power to prohibit th^trade m intoxicating
liquors, yet the Provincial Legislatures, under the power given to them, may fo°

the preservation of good order in tho municipalities which they are empowered
to establish and which are under their control, make reasonable police regula-
tions, may to fome extent interfere with thfi sale of spfrituous' liquors

;

The provisions of the Provincial Statute 42-43 Vic, ch. 4, ordering houses
in which spirituous liquors, etc., a«a sold to be closed on Sundays an<i every day
between eleven o'clock of the night until five of the dock of the morning, are-

police regulations within the power of the Legislature of the Province of Quebec.
The reasons for arriving at this conclusion are fully stated by the Chief

Justice Meredith in the case of Blouin v. The Corporation of the City of
-^ and I rclj upon' that deeisioD.

*No8. 167, 769, 770, 772, 774.

t Q. L. R. 18.
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A. PoiiUn,
and

n. i-oiiiin,

1 Cannot fe« how it eon )>a ..:.! >k ^ • . .
""d

d...rmi„ir« ,l,.,|,„ ,h, A.l7,.Z." '' "^ ''" °"' "' 'I'l"""' «"'

.h.™...id .h.„ u „. pji •'^zizz^cZ°z::T'''^r

..l.U,nc.il(», holding j|,„Ao,,„t„,„„„ „/,,'"" """.' '":' "» '««•'

.»- .... »«.,,.„...., ,7.Sd !: ™itx"i. :" .'7'"«.j-"«''«'»

Mr. Juwio. «.„„,; del, „, J „„ ,. " '" ''"""•"Md.ll.. Act.

ily » prohibit o, rogihio the2 of II
^'"' '*»"'"'»,'« !'«' «"'b"'-

,«».., .iiM. ,h. p^..„ ofizt cT™.i/r""
"^"''""' "- »"'«•

p..cr lo do this rclcd «i h ih. Ix^lZl r
™°'''"""° ""' "" l»KW»ti..

j»H^.h..„.,,.i,.,„„ofti:s:;:i';*n^^^^^^^

.f.pm.u«,.ii,„o„ii„X7::^'. '^-;:';;;; '^^^^ -"e™..*.., ..a „,!

.rd,., .„d pmcnlion of iumLhZ^..^ " P«"'"'»" .f g«d

n..bips .. do ..Vb ,J. o, m'™ tt wTh • ";• T''"°" """W '•'«

i...i...io., .r. .«.«iM!rizrj:::;::d"z;,r..*''' ""-'=''"'

Buoioipal i„„i,„,i„„,, . ,i^,„ ,„ J^,
"«»1«" »" »..«.ni i„ „|.,i„„ „

.rdot.mtacif,.rt^ "LtolZr '''""'"'e "bi. o.«,, ,o i„,,i^

citb.„i,i p...i.o.r,7h.,„'f r':"
•»"' "-j-'^'Htb. i.gi.ij„„f

.Ai\r:r;.^::^ir'^.!°°?'-''-""-^°^«;'-°4b.p.b,b,uo.tb.

• 16 New BruoswicK R' (2;Eiig8.) 635,2^^.j
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A.

m suprjJmk court op Canada, i8A4.
\

. Poulin

Tb« (Jorpor*

'V

•

.

tho oonilruotlon of tho l.t ioo.|42 <ind 43 Vio. oh. 4. thouRh I by no^,

•lon'orqK
'"'"" "^^ ^» « ^ understood th«t I tl.ink tho *,n,tn«rtlon placod on tho\
"tntute bj tho liooordor'n (Jourt inoorredt. *l uinroly ci^ro.. no opinion on it \^n not btiuiK neobMnry for tho dotormi nation of tho oRnd hoforo un.
Htrono, J. :--I nureo with tho Chief juitico t^.tiho attempt to impeach

tho ooniititutioiiM vulidityof thoB.ntuto andor which the nppi.|lant wu convicted
.u, Iwrng ultra vim of tho I^iMnturo of (ho Province of (iuoboc, nltoKothor hWn
In tho Qqcon V. Tnylor * I oipro«o4, my conciilrrcneo in the decision of tho
Hupronio Court of .Now Biunswiok, m; tho com o^ tho JiiatiecR of KSngn, in
which it wan held thut under tho Authority coiifelrcd by the Britiiih >forth
AnicricaJVct to ioKlHlatc roHpcotiiiR Mu»Jt<5tpnI lintitutionn, tho I»rovim>ia
LyWiiiure^wsowud that power gcnctriilly denominated tho police poi*er, to
r^ulnto the anlo of «pirituouH und intoxicntin!;; liduorn, ond I adhere to that
pinion. Then I think Hint Ihin nppcn| mnM bo dilposcd of without pronounc-

ing any opiViion upon the quoation of atjitutory intcipfbtation which woa arpuod i

before u«, fbV it ia plain, m I ^ead tho aulthoritioB, llipt ihia ia not a oaxe in which /
the writ of^rohibilion will lie.

\ .
^

• ^
Articio ^031 of the Quebec Code of Civil Proood ire ih in theao worda

:

Writs of jtohibitlon are addrnHed to c«urti oflnfeilor Juriidiotion wbenerer«ber
rzceed tlicir|iuiadiotion. V

Thiaia ttnloKuot dcBnition of a wri^ of prohib ition, according to EnglislK
^ thijroforo asaunie, in the abiijBnoe of any further provision upon that

^

liead in the CoUe of Procedure and of iiiiy juribpiLdenco of the oourtaof the
Proviucopf Qdcbco to (ho conlrnry, tli«it the use if and the proceidings upon
(his writ of prohibition, which ia derived fiom thcl law ofEngland, ia to bo re-
gulated by the w^l-oatabliHlMjd praoticcH of the EniiHh courts relating to it.

The office of tl^ writ of prohibition w, as in thelirticlo of tho Code of Civil
Procedure befor/ extracted ia declared in so munj^ words, to restrain inferior
cbtlrtsfrom ceding their jurisdiction,^tbat is, n\t fVom exorcising a juris-

^ djjjiion which they alone can oxerofse if ony Court can cxorciao it at nil, but
frttba usurping juriadiction by encroaching upon that ot other and^Bupcrior

'

tribunalen ' ;'

That the proper use of (he writ is roatrictod t^such eases aa those first

montionid ia shown by Mr. Uigh in the following passogo from his treatise on
Extraordinary ^medies : f

It foHows from the extraor41oary nature of the remedy, as afready consideied, that the
exercise of the jarlsdJotlOii fs liinited to oases where it is necessary to give a general superio-

^tendence and control over inferior tribunals, and it It never allowed, except on a naiirpa-
tion or abuse of power, and not then unless the existing remedies are Inadequate to afford
relief. If, therefore, the inferior court has Jurisdiction of the siibject matter in controTcrsy
a Mistaken exercise of that jurisdiction, or of lu acknowledged powers, wiU not joatilV a
leiort to the extraordinary remedy by prohibition.

I And the case of Lord Camden vs.^IIome, % referred to in tho judgment of
Wr. Justice Hamsay m the'Court ofjj^ecn's Bench, is decisive -to the same
**'«**• In that case it was cxprcssljr d/icidcd that it afforded no ground for a

\

t Sec. Ter
36y.o.c{, R.jua>

' ' '.
T. R. 383.
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supRRME coiiirr of Canada, i884. in

ln.:l.lenl.l|y, „„,„ ,/coo..,„log AcU ofTJulm^ „, 1 ' ","'•' """•" *"•' ""-
•h.lroplnl«„onth.pripcl,«|,pf„u„;..

''"'"'"' •'''^'•"•'''"•^ «"•«" ^ f^f
ARoio, in Uio «anio oaao Mr, Justioo Bullor My.-

b«ti«o„l/™.t;r«fapJe.| •
tl'elrjudgmen., It I, no ground for. prohibition,

Kccordorof 0,Z
P'^;*"' «'"'«' '» '« «'«" tl'nt in lh« proceedings bofi.re the

2« h.d ». j.«..i„. rf .h. object „.,..r! ^ bl. p„p., Zli.Z -
".« .. .n .ppe.1, ,fon. i. gi,„ t „„„, ., ^

„fJ,T ^^J
*"

.,

FoDBNiM, J., oq^urred.^ith the Chief Justice.

ns--!f UT'
'^' ^f-^'r:iP"*'>'«'' ^« q«^tion-the main one argued before«s-^f the eoBsUtufonality of the statute under which the proi«cu^n in 2«.«e waa oon.u.enccd. there „e two othen. demanding our pn.viou, Zder" • •

Poulln,
Mnd
Corpom-

o'Wutboc.

'*t

4
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%



'. ^ V
;t-r/<^

ittFilMB COURT OF CANADA, 1884.

^^iSfyr
•

'a

Tb« < tirpcrf*- '••<! tlj« »«i«>tion *.) •

« Uufbtc Tlie npf'^^llttnt »nii pf.)««juti»d'undcr (>.„f se«tion by\h« r^ndcnt oorp^iiniw
1« tho Rm.rd« |^,<(,rt or Utodljf orguolHw, and iho ohorxo DK»<n*»1%|i

^^Jl""!'"''
'*• •'«•"••»*' •'V «' .»«*i'i*ry, on. thouMnd'.lght hundnd and .Ighly,^^fcnddut (MOW •pprlUni) bai »,;* -^«»d during ibi. wbole ofth. d.r, lb« houM or

kaSimt »» whicb b«, lb. Mid d»r«nd«Di, Mil., <.»„M. lo b« .old,*or .How. lo l» .old
.pirii»«;u.liH...,r. bjr r.1.11, In quantlt/ I«m limn ibr.« b.lf-,rlol.. at • lim., lb. Mild bouwl
or b.iildin| ,ii„M. •( II,. cori..r of Hi. John and HI. Uriul. iirMli, in tbt rroTine. of
(jn.b.c* *

Tho flrn quoation then I., dno. tlw choriro a^miniit tho appflllnnt, oa lo itatoJ,
of not keeping ol(..id OB tho H.iindny nniiicd hi. honm or building, U being a
pcMoi. hoMlriK a liooiiM to aoll apirltuoua Hquo,, |„ quantitie. Icaa thno three
hol^pil•t^ ronder him linblo to the penalty impoacd by tiMit aootion j or, in ol
of tulluro to pay the flno, oh therein mentioned, to l>o impri^onod for a period not
to exceed three month*. Ponal atatuton arp to bo atriotly comitruod ; and, if tho
conatruotion ia reaaonubly doubtftil an to thp offonoe ercatod by a penaj Act we
are bound, by every authority, to dccluro it inoperative to that eitcnt. A>nal
offence must bo rcnBonobly certain and, if open to two con.tructiona, it cannot be
0. There are two proviaiona in the aoetion, one obli;{ing the kocring^iflaMd
during evory 8unduy, the houaeor building in which a pornon aolla liq'uoni, ^c"
other, forbidding tlie selling, during U.« 8nmo|K;riod, in such houao or building,
or in my oihor place, apirituoua liquora, wine, beer or tcnipcronoo drinks "the
whole un.hr a penalty for each ^ni^y infringement of the prewnt prov'iMona
ofu fine,' &c.. The second proyfiBn ia coupled to the flrat by tho oopuliitive
" and," which makcf, aa I read tho acction, the one a pnrt 'of Ihe othcp, ond

* requiring a breach of both to coristilule tho otTonco, ".the whole under a penalty
' for ea^h and every infringement of the prcRcnt provisions." The penalty ia for

llie. infringement of tho present provisions,—that Is "a breach of both. When
Iho provisions ure conncelod b^- ijio word "and," I read the section and con-
strue Has if, instead of the worda used, the piovisidn waa worded thus: '^and

.during the sumo period shall not sell, Ac, in aueh house or building, or in any

I other phiee, spirituous li.piors, Ao.,—llio whole that is, for not closing' tho house
and for Hoiling spirituous liquors, Ac, under a penalty, &c." Wo ore to construe
tho luiiguugo of a statute as it is coiii'monly used and un^tikiiCjiro may
spcoulato as to what the IiCgi8lature|||tcnded

; but we are
^^^^^*'

* true meaning of a statute by its own language ; and if \.h

any [.artioular concluMon, we are not jicrmitted to say that
othVr than whut the language used warrants. If the two provisions had been
puglcd; by the ilisjunctivc «< or," with suitable accompanying lanuuugo, we
*»*1it be di8|)pBcd and permitted to give a different oonMruction to that part of

*"5''
iff

"'*'* *''" P^""'*^ '*" 'n^'inBeiuent. An opposite constimction

•1RB.1BK: m?'''*''
^'^'^^^ serious doubts, and the double penalty should not

tligy^i>liic%d. Ll VII of opinion that the writ ngainat the appellant

[in tho

^ced to

gislaturo meant

NC
-See pngi! iSli.
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oon^tituto it. No ollVno. i« i.* »u.u«*^-.„^T^S^T .
*" •»«^'y ^ A. PmIIo;

IMMIOrQMkt*.

con.t.tuto it. >o otr.n^\:Z:iZZi:n^M^^7'' "^^'^ ^ *• "-
,{c|i„n

*
.

^'"^"'e'*' W"*** «""W l« no fklid oon- -ad

«.k 'PH, •' •"","""»i"lC pruliiMiloiu art now « Irarly and ai-nir.i.i. a.h^

inf.rl..» oouru. «oi.« lb. w.nrofX juZ c.!. -
" T," •'««»*»'""'i»'"ioo f

^I tm rf«.t wuh th. u.«.t«r before u* i„ .ho light of *ho two ruU « ^

»....» o. ,1,0 i,u „r p,„hii,i.i„;, « -,,,„ ,
,

•'•','"-'«"""• l.l"yJ, ... I...

fi.Jl„gl,i,„. Boin(»t,tLordM.orii.ia„M: V . __ !

II I. en.. »», ,|,att.
^^ °" " *"" »""'«, li«c«i«i Ml u . ,„i||^

,

• « V. p. IIW '

I

•
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t
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^ Aj^PoiUIbj ^^l^ttfo >8 a fiOBoio bo foUnd, J^hcjl ; Owen * where prohibition was Rrant«d

The o'^port.^
'''"'^""'•^'"'^ QV<'"^ Bon(lh, in 1848, which overrules the judgment uttri-

tUra of (2u«beo b«t«J to Mr. Justice BuHci^- and whioh goes to show that the writ ifl^gran table,

^
even if the Court tif wiuetr it jsldirccted hud jurisdiction dver the subjcct-mutt'er,

r 'V iind>thatovon'afteiifl(tic

• ,.!
* Spvorutiothcr ca"*8,\»3th the same result, arc cited by Llojd.

: Z Um oropiolqih the writ of prohibition in this case was properly issued after

judgtxient.

.

'

I artj, foj the fAoson^ I have given, of the opinion that the appeal herein

should be allowed, and that the prohibition siiould be sustained, #ith costs.'

Tasoiiereau, jl,:—Tiiis Aict, 42 and 4a Vic. ch. 4, sec. 1, epacts that

:

[Ilis Lordship reiMl the section 1.]

Und«r the said Act,^he present appellant lias been prosecuted for that

;

On'Simday, the' eighteenth day of January, one thousand eight hundred and eighty
the said defendant (now appellant) has not closed during the whole of the day, the house or,

bu41ding in which he,the snid defendant sells, causes to be sold or allows to be sold spirituous
liquoraby retail in quantity less than three half-pints at a time, the said house or building
situate at the comer ot St. John and St. Ursule streets, in the city of Quebec. » - /

,. And, on the 17th day of February, 1880, was Condemned for the.ertd oflFence

to pay a fine of $40, and $1.65 for the costs, and in default of payment of th«
said sum, to an imprisonment in the Common gaol of the district of Quebec for

a term of two months.

'- t)iie of the grounds (one taken nt tho trial before the Recorder) uiion which
the appellant impugns thiitoonvielion i.s; that it is not authorized by the statute

as fto penalty is, as ho contends, imposed tlietcby for keeping. 9pcn on Siinday
a house or building where liquors are usually retailed ; his contention being that
the penalty imposed by this latter part of tho section for every infringement of
the present provisions, must be read as applying only to the selling, the causing to

be sold, the allowing to be sold, the allowing to be delivered^ spirituous liquors,

- in i^Sh house ,er building or in any other place.

I think that this objection is W€ll taken. The clause is ambiguous, and the'

(
appellant is entitled to tlip- strict construction that must bo given to

all penal statutes, ^ssumine, but without deciding, that it had power to do
- 80, the Legislature has no doubt made it an offence to keep a tavern open on

.
Sunday, but, as I read this statute, no penalty is provided for that pffence. It,

then, is simply an indictable misdemeanor, according to the Federal Act, by
which it is decreed that " «ff^ wilful conti^avention of any Act of Legislature, of
any of tho Provinces within Canada, which is not made an offence of some other
kind, shall be a misdemeanor and punishable accordingly."

I am of opinion, comsecjuently, that tho penalty imposed upon the appellant

by tho Recorder, and that the conviction against him, is not authorized by the
statute, add that it is a complete nullity. The Recordei; cannot have had juris-

diction to impose a penalty that tho statute does not authorize. The whole
proceedinjig before him were coram nOnjudice, oven if tlft Act in question was

• 18 L. J, Q. R 8,"
~~~~~~~ ~~

^

t<
*
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h

Soubt upon ^^^:2::^ rit i t'' "V-/"^*'
•'"'• '"^-^•

learned brethren.
for what hat been .aid by aon.e of .y tiop

ve^i:^::!:;!;!^::;t'2:^ t»;-;^-neraCour,ha.proc.dedn.^ra,

diction not ipp'r ' „L r ^ ^'f""u *'" "'' '"" *"' • ""'» «f i»"«-

t^mty-iuiB coram nofi /JS. ^ '

""'" '^'^""' "' *'^" '">'•'•«=•. because .11 i,
.'

.
*I am ofopinion to allow the appeal.

-
L

,««.; .rJlS^SX'Z;—- [--«'»» «f -. point

.

fpr e«mi Ihethc ffl^ J
""^ P""^" '" '^^^'^^^or building; .

and the street 11 tLj^ t T"".
^"^ ^^^^ P™P™tor, between the house

pass out o1^ 'alTholht ^' '-^''^^^^ '^"' '^" ^™^"''"' ^^''^^ '^"'^ "«^-

'

rtr JfT ^- ' ^ ^ ^^ *** "''"''''» "'' «" his return reenter his house bv hi

High Extr. Legal Rem., se^ 774, and cases there cited'
~~ "

'

PouUn
Md
Oorponu
ofQuabec
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. \

and ' ^' ''^o'*'<* ^''o tocping closed bo considered as being directed against aU pcnoD*

uSoJqK T""''""
*''° '"'"'* *"" "*" P«"Po»eof procuring spirituous liquore there?

Bat we are not now, in n.y opinion, culled upon to decide what state of facts
would constitute the coniuiittul of the offunce of not closing, if not closing, with-

» out more, be an offence under the Statute, but whether it is made by the
Statute an offence in itself, and subject to the penalty mentioned in the
statute, and in my opinion it clearly is not—the words "the whole" in the
sentence which Enacts " the whole under n penalty for each and every infringe-
nient of the present provisions of a fine," &c., &o., seem, I think, to express tlie

intention of the Lcgiblature to ie that to subject a person to the penolty he must
be guilty of a violation of the whole of what is prescribed and prohibited in the
•cction

;
so, likewise, the Jl of the words, -' every infringement of the present

provisions," indicates an intention to attach thepenalty to each infringement of all

the provisions of the section. The penalty is not imposed xCpon every infringe-
ment ofany of tiie present provisions, but upon every infringement of the pro-
visions in the plural ,< that is, of both the provisions of the section, vii. :—on tli*

keeping open and selliDg.

,4
So reading Uie Act, it is plain that the complaint charged no offence cogniia.

ble under the statute, an^ the prohibition was therefore rightly granted ; and
inasmuch as there is no pretence that any spirituous liquor was sold or dcliverf^y
to any ptite6h on the occasion referred to in the complaint, the case doea not, i^'^"

my opinion, raise the question whether the statute which prohibits such sale or
delivery be or be not ultra vires of the Provincial Legislature, and I do not
think that we are called upon to express an opinion upon a point which th« facts
of the case do not raise, and which is, therefore, unnecessary /or the deoision of
the case before us, and this is the course we pursued in a recent oascTrom New
Brunswick.

The appeal, in my opinion, should be allowed with costs. ^

Appcol dismissed without costs.

jl/on(aOT&au^, ZaM^e?terc6 Zanyeiter, solicitors for appellant.
PcMeh'er & CAo«ina»'(/, solicitors for respondent.

n¥

7
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SUPERIOR COURT, 1884.
ill

SUPERIOR COURT, 1884.
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MONTREAL, 30th JANUARY, 1884.

Coram Tobbanob, J.

The Belmont Manufacturing Company vs. Arle,,:
. DBLD .-Where the defeqdwit iabwribed for one tUre^ In th. ...ncorpor.t«l under the n.rae of the Clo, Ma„„r^.,T^n

"" """"""' •'^»* »<» «>•
lncorpor«!on ,the name appeared a. thenlim™* « '"'°* ^^''^P*"?- ••«« I" the Act ol

'

d«.t'.4ame w«omitt<KlTth7lT«ofS^rehoM^""«^""T^*^°"P'"'''"'''''«<'«^^^^

The evidence of John B Lawbfw««T7:. ?.' •'">"»"P«on waa denied.

«-ce one share i„ .he sLto^" co:; '/^
^^e , d'""' f^ '" ''" ^^

book signed by defendant read as flw -Jbt ?:*'^"'«/^ *•>« -ubseription

« ot the Lawlor Manufaotoring ^^Zr *

can^^!. T"/"' *'"' '""P"*' "'^^

^"(1100,000), Montreal, Cana'da E'inZSeTh "f
^

' "they hereby do take and subserih^ tn .r T ^"''^ '^^ *^ *»ke, and

««tUiJto theirrot" ^^^^^^^^^
-M Company

"allotted by the Board of Dirr-ntl!!?!.' u,^ ^^'""^ thereof, as may be

"UioedinL Aettn^r^L^^^^^ «l« -fonsL-
to the Company (plainti^ under anotCTame T e d'e

'"! \*'^ f«'«"-

The H.of sh.':ir::rd?Lr:frt^^^ sr^-^^''
^«^^-

eontain the name of defendant.
Prov.no.al Secretary did not

Per OUBIAM.-The bmissio* to insert the defendant,
appear to mo of any conseauence U.Ta •

i.

''***'"*"°*." name does not

.orbe affeoted by ^s.^h?mTssbn His
"'"""" "^areholder which could

•iemto be based upoTlrZ;on^lTr;\"^^ his liability would

in thfe company afteTiteirrlr t
-' "ght to refuse the share

mUnion'SaJigatnrvrS: L 7^Tu^:trt? ''''^^'
of thooompany there as incomomJ » '

u . f^
'*' ^^^- The constitution

tV judges in the case of ConillL »., •
^^ *'" *«n>arked by one of

jl^e^that thtSrlanVS'bfmXr:^^ ^
be SlHmld be held to his bargain

'"°""'^^**' *"« """"^ " the company, and '

„' JadgmentforplaintiflF.

• f r r""'
^»"'*»««»»"^ W^«r, for the plaintiff

d. Z.e6»wn,ea«, for the defendant.
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COUBT OP QUEEN'S BENCH, 1884.

MONTREAL, 27th IfARCH, 1884.

€hram Hon. Sir A. A. Dorion, Cii. J., Monk, J., Ramsat, J., ' Crobs, J.,

•' Baby, J.
^

No. 240. ,

77l« Exchange Bank ofCanada vb. Craig et ux., and Potter, mit en eauie.

Held—That It Is not compotent to'any party in a cause to inscribe {or tlie addnetion of •vlUenc*
at lengtii without thq consent of all the parties.

Skmblb—That any party may insist upon proceedings at tnquete and merit* at the same time.

DoRibN,G. J.—An application was made in this ease for leave to appeal fVom an

interlocutory judptnient of the Superior Court, granting the plaintiff's motion to

reject the defendant's inscription for the adduction of evideqce at length. The
^ real question in the case waa whether a party could be' forced to go to enquite

at length. Article 243 of the Code of Procedure says :
" Any party may, either

jfl^Jbis declaration or- in any other pleading, or by a notice served upon the

opposite party, declare bis option that the case shall be inscribed at the same
time for proof and fo^ final hearing iutmediately after proof." This wai not done

''here, ^he article 234 Bi\y8: ^ When the case is not to be tried by a jury cither

of the parties may inscribe it upon the roll for the adduction of evidence." The
defendant conteiided that under this article he had the right to inscribe for

enquete generally ; that is, if the other party did not make, the option undto

Article 243, thedefendont had the right to inscribe under article 234. Article

236, which bad some bearing upon the case, was in these words : "The evidence

is taken down in writing, either at length or in notes, according to the provisions

contained in this section." Then article 284, upon which the plaintiff relied to

reject the inscription, was in these terms : " Upon the consent in writing of all

the parties to a case, the proof may be taken down ;ih writing in the manner
hereinafter provided, eith€i(^ before a judge or before the prothonotary," etc.

From this the plaintiff argued that you cannot in any case take the enquete ia

the ordinary form unless you have got the consent of I^th parties.' There was no

doubt a contradiction to some extent between articles 234 and 284; But, taking

all these artieles^q^etherL the court ^^^ *o give an interpretation to them, and

the interpretation which it putliponttaemnfaa^ibiss^tliaLno^^liQuSto.. shall be

proceeded with in the old manner without the consent of both parties. ~In^
ease of the Queen vs. Martin, an enqudte was proceeded with in the old manner,

and it was held by Mr. Justice Bumsay that the witness CQuld not be prosecuted

for perjury upon the deposition because there was not a conetent in writing. The

effect of the present judgment was that one party could always insist upon pro-

ceeding at enquete and merits. The motion for leave to ap^al was therefore

rejected. « »

Monk, J., dissenting, thought this appeal "bhould be allowed. The defendant

inscribed forenquSte alone. It was true that he put "for the adduction of

eridencc at length" in his inscription. The inseription was objected tooiitbe
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'-I ,

SI7„!l<!,'l?-*r';t

'^"'"'"'^""' """^ "^^ "«••* *" msoribefor enquete.t length without "••Bich.ng.

rctrhef
''"'"' P"*^' »'• Honor could not\nden,ta«d hoJ t w^ "c'aSfi

ZT t "'"^ "" "" *"''"'''*" '•" *''« "•J'i"'"''"' of "idenoo in that way i n ,

"
before .n«cnb.„g, you aiust hare the consent of the other party. uL IW «fe uTr"'w« of op.„.on tlu^t under article 234 the defendant', in«,ription ahould be

».""

on^e''!r,':i'^ "^i"'' ?
*''"'^'' '''®°"'*^ •" ''«<'''^'"8 " t» ""•"«" ofprocedure

1!L. k
" "'^'' """^ ^"^ P™"^"^"™ ''i" P'-obably continue to create

ZZrrtTT"'" '"« as it i. subjected. witho„tcontrol,rflt^

.r„7.r . ! f ? ^* *"*"' ''*""^' "" to be remodelled, and the schemeadopted was to^take the evidence and hear the case at once before a jLge „ f" !

list^ "'''^"^ ^"^'^•''''•»' -""* -» «»?«*''' «»» length unier th6oW^ystemwasamatterof consent (Art284C. C. P-) ButithM been u^^^

ZZt'^1 K
'' ^" P^'^P" ''^«""« « -"t^' of consent whether it hodd

^bdongs to secuon 1, which enters into no special detail. a.toL^, n- :^

o cWenl rr?'- "*''««"'«"'* P'--^ the inscription was for the .ddurtbn •

Sn t MaH."" '"'rr^'^
'""'^^ ' ''" "»"-• A" to the caseof the

hri1 . kT'
'"'"'' ''^''""'' ''*'^~" "»''"'' I do not ootfsider that it

^^y special bearing on this case. The question was whether penury couW U^gned upon a deposition where the consent in writing was not^pLuced and

rti*n\^tT "' "" f.^"^' """ '•'^ ^-'' •'^••^ that it couW not. l/wL a

^

question under the cnminallaw. .
«n«»

Motioi. for leave to appeal «j;cted
: Monk. J., dissenting.

J/acJIfa«^er<fe Co., for plaintiff,.
,' »

A Zr. Z>aptAei^, for defendants. ^
'

' " '^ '

• "'
•
-.'

t» ::.
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COURT OP QUEENS BENCH, 1884.

MONTREAL, 19th MAY, 1884.

Coram IToo. Sir A. A. DoBlON, Ch., J., Monk, J., Ramsay, J. Cbosb, J.,

- • ^ Baby, J,

No. 630. » >!

'

ABBOTT, o}«a/. IT At.,

AND
McGIBBON, tt qual.

Appillamts
;

RiBPOMDIMT.

queatheU .inoi>g hi. children In .uch proportion u the legatee .hould appoint by hi.

theie m"
*"'**'" ^ *"""^* °"' '" ""•"• *' ""* ««»"0''«" "oa wy boMflt In

This wim an AppcnJ from tl>o following judgment, rcnde-cd b} tlie ^pcrior
Court at MontrenI (Torrance, J.), the 13th of December. 1884 --w .

"The Court* *
.

.

^
Considering that it i« in evidence that the lute William Macrae, in and by his

Inst will and testament, executed before witnesses, on the 3rd day of March, 1868,
gave and bcqucaihcd unto his executors, for the use, benefit and behalf of the chil-
dren, issue of the then present, or any future marriage of his son, John OcUvius
Macrae, one-third of the residue and remainder of his estate, to pay the rents
and revenues thereof to his said son, during his lifetime, and after the death of
the said John Ootavius Macrae to pay the capital thereof to hi? children in snob
proportion as the said John Octavius Macrae should decidp by his last i»ill and
testament, but in default of such decision, then share an4 Share alike, as their
absolute property for ever ; -

, ^

Considering that it is also in evidence that the said John Octavius Macrae
was twice married : firstly, to Dame Victoria St. George Ritchie, of which mar-
riage there was issue four children, to wit: Lucy Caroline Macroe, now of age,
and one of the defendants, John Ogilvy Macrae, Ada Beatrice Macrae and
Catherine Afice Lennox Macrae, who are still minors, and are now represented
by their tutor, Harry Abbott, the other defendant; and, secondly, on the
29th of November, 1879, toDame Mary Ann Jennay, oPwhich marriage there is

issue one child, to wit
: Humphrey Gordon Eversley Macrae, born on the

25th of Jaiitaary, 1881, and now represented by his tutor, the plaintiflf ia

this cause

;

*

. Considering that the said John Octavius Macrae died on the 12th of May,
1881, after having made his last will and testanfent, of date the fifth of April^

1880, whereby he directed that his son, Johri Ogilvy "Macrae, and hb three

daughters,—Lucy Caroline Macrae, Ada Beatrice M/iorae and Catherine Alioe
lennox Macrae—should be entitled equally, share ^d share alike, to the trust

fund over which the said John Octavius Macrae hal^ a power of appointment
un^er his father's will

;

.
Considering that the said John Octavius Macrae had merely the power andl

right, under the will of the said ^illiam Moorae, to decide by hi» last will and
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wk, the 12th of May 1881 • h„^ A.T ? " Ootnvius Macrno, to

-aid plaintiff ia hislid q,™ 1 tl e «uW o18^"°;":;
" ^7.""'' '"""'"^ *" *''«

«mdomD the aaid HarrySHr^V u
* '° """^ •'''^'""'*

= """^ doth

<I.ys from the date of"e ^nU^dr T
"""' '^ ' ""' '''"'"•'^'

"'f
•"'" »'»'*^

Jnagement of the^ dZl'foT h;„7""r.^^
.nd profita received and Xed on alln ^f^h

"' fl T'"'''
'"*'""•'«

Touohera and pUce, justiZuZaetrT """* ^"'"^' "' '''" •«• «"

tioa due to thVaaid'ptSXTlt :"'
r"!,"' '?.

"'" *'»* ^''" P™P-
Court doth order that tL^t17 ^Jt""•"' "*"'""'"^' ""* »^''

ofsaidsncces,ionof»„idTh':'octvrZ'^^
nounce on the other ooncluaions of the deollD- ^^^^^ ^^ "^^

England, and "twlaeLth!^^

moreoftheobiMtjinWi.^^ . f^
""^ "PP^'n^^R >n »uvor of some one or

Wghestyalue. ThenCZK f
""^''' """"^ ^OMt^ction ia of Uw

tut eaoh olrf««*".i.„„ij k \ ^ " mandatory, and make t neceasair«»t «aeholp„t should haye a .bare, and that «,uch" aathorhe, eiZ[

:t^.

L ;

^' •'«

:|
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Abbotf,
qiwl. «i •!

JUteGibboD,

;.i

,•• unless » oontrnry intention nppeon.* JobmI M. R. in Vuttle's Trusti (4. L. K.

^
Cljnn. Div. 68) «ajii :—I havo no doubt tliat ix the law

; lookinj? tlion at the
" words employed by tlie testotor, ho made tlio bequest to Iho children of John
Octavius Mocrnc, which miiy bo rogordod os the sumo " oil " the children, and
he did not me tho word " suoli " of the children as John Ootaviai Mucrno might
•elect. Utolworthy v$. Suncro/t (in 10 Jur. N. S. 762,) is in point, and it is
•pproved^ofby ^«,//feW on Wilhf Vol. 1 of 4th Edition, A. D. 1876. Tho
pluintiflf will havo judgment."

Ramsay, J.—This is an potion by tho tutor of Humphrey Gordon Eversloy
Macrae claiming on behalf of his ward one-fifth part of a legacy under tho will
ofthegrandfuthoroftho minnrMr. Macrno, as being one of tho children of
John Octavius Macrno, son of tho testator. Tho clauseof Wm. Macrae's will under
which renpffndent olninin is ns follows :

" I give and bequeath unto my executors hereinafter named, for the use,
" benefit and bthulfof the children, issue of the present or any future marriage
" of my «.n, John Octiivius Macrae, one-third of the residue and remainder of
«' my estate and succession, to have and to hold the same upon trust ; fifstly, to
" invest the procepds thereof in such securities as to them shall seem sufficient.
" and from time to time to remove and re-invest the same, and during the lif© of
" my said son, Jolin Ootavius Macrae, to pay tho rent* and revenues derived •

"therefrom to my said son for his maintenance and 8upport,and for the maintenance
" and support of his family. And, secondly, upon tho death of the said John
" Oatavius Macrae, then the capital thereof to his children, in such proportion
'\ as my said sou shall decide by his last will and testament ; but in default of
''such decision, then share and share alike, as their absolute property forever.

"

J. O. Macrae, on the 6th April, 1880, made his will, by which he disposed of
the above trust funds thus :

«' I will, bequeath, direct and appoint that my son
John Ogilvy Macrae, and my tliree daughters, Lucy Caroline Macrae, Ada
Beatriao Macrae, and Catherine Alice Lennox Macrae, shall bo entitled cquolly,
share and share alike, to the trust fund over which I have a power of appoint
ment under my father's will." On the 25th January, 1881, J. Oct. Macrae bad
a son, to wit, the said Humphrey, and on the 12th May, llsi, J. Oct. died.

It is contended that, by the will of Wm. Macrae, a substitution waa created in
favor of all the children of/ohn Oct,, that the jir«»i;< had power to distribtite th^"?
fund in reasonable proportions, giving a substantial part t . each, but that he iofj^

'

not exclude any one or more of the children, nor ooold he give merely an illitsory

sum to one or more, thus practically excluding hiin. That as John Oc^-h^i^
excluded one of the children he had not executed the power conferred upoitJiini*!'!
by the will of Wm. Macrae, and that, therefore, the children came in," share and
•hare alike. h,

'

Appellant, on the other hand, contends that the right to distribnte ttfe fund
among the children ofJohn Oct. " in such proportion as my said son shall decide by
his last will and testament" permiUed John Oct. to select those of his children
he ehose. \.'

, J : . . - "

CtirtbiM^* say, this qneslion of purely French law has been nrgaaA lo.

..:-,.^^:
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dec ded ,„ iha Court bolow, without reforonco to « .loKloVonoh ..uti.ority ; but Abbott, ..

;
'"•

^r-u z^^'".
"'" '''"'"'•'''r "" " "''""»

'^'""f
•'

" «f 'ho ifighct '»'"i„y
•' '

W ii. 1 u : ,
' ^ "^"''''•''* *''^* "''"°" ™"""». "•'«f"v«'' it comes from. MoOJbbon, c,

^
of ho l..«h«it T..IUO, .„d not the Icm ,aIuablo beouuno it i, very source ; but

""'•

unne««sary for u. to maice any Aot ,i.uil .r to thu English Act 37 A 38 v!c

^tl'' r*
"'""" ^^ ""^ '"•^°' *'"' "'"^ '««'"•« •" Franco, thero was agroat quest.oa « to tho effect of the Hubsti.ution of tho children, 'or of a elus.

«, lor instance relations, and at last it seems to have been determined that when

or, and th.t the father oould not .feet tho disposition. When the children of - -

wh ther the father could select amo„« tho children, so as to ^ive to some and

::tst:i:; T • t^""''
*•" "'=""""'« "^^''^ p^po^-'- -it b:sup;::d

on a strictly logical argument, it setn.s to have prevailed. The arRumenl such

he interpretation of wills (do Rej.., par. iii), creating a substitution in favor of

tJw
" "'
f l'"""

''"^'•'"K«n intention olkeeping the property in the family

st^T ""rj^'^T*
^'^^'o 0- - -ro in the cla«, „:me^ but particuTa W

tTe te'^tZ^^
'"' •* «'""° ^''^ ""'«* »'-««-• •'ff-* « the disposition ofthe testator. This argument is to be found in du Porier Liv. 3, Qu 2 .

The following .re some of tho authors who have supported the affi;mative: .

nomL .

" *" *^"""""* '• fi'^^'-«°'»'»» « «««5 d'un nom collectif. et san.

Ix d ,1% ""r"""'
' '^^°^™'«"'-' »PP«'^ ••^Venfants do rhdritier. o««ux do 1« famille, en ee eas I'h^ritier est en faculty d'^lire tel dcs sub"

pa. consid^r^J les pbrsonrtes, muis 1. quality des fid^i-commissaires, laquelle sJtrouvant toute semb able en chacun d'eur, il est suffisamment satisf itT ;^

Zlf '"r'?'"
''"• ""'"'^''' ^"* ''''^"*»«« ' - <ioi.substitud"

tian. Et est i. eetto espice quo le. rdponses de Ba^inian, et autresjScoHBultes doivent etre rapport^Ce.. (Arrets d'Oliv^ Xivr^.S, oh. XIV p

tiel'li'/'* "f ''^' '! '!
*''*"*"" "'* P**'"^ "PP*''^ '«« fiddi-commissiires en par- '

Itrl n?"
'"''''. '""' "" "'•" "^"•'"'•'' «' ^- »'» "«''t"tion soit conjue

Irir? ^,f-^^^^'^f"^*
diris^* A la personne de n.dritier. comme s'il 1'.

£o„ ". ""fT '" '*""""' *"^' "" P"™' ~" ^' - f-»'«. •« second,

au" ne metT" VT '^''''''' ''^ " '*''^'''''' ' '" ''"«"*^ "^^ ^"^^-'' ?«-'«

f«.t8.

'

(R.o„rd Tom. II, Trait* III, oh. XI, Part. II, No. 63.)
It will be observed, however, that this is not exactly the question her«. /^

HAk^^itt^ J
v..
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qii^Vi ".
''''"'"'

'" 'P*^'"' P"*" *'''^'° ^ '^'"^''*' ""''• •"'''" " ^ ^'""'« '••" •wroiM of

^^ »nd ' that power to fufor^ono, to oioludo obMolutoty anoiliior, liuii novor uflbrail
JfcOibbon, «j„yjiflioy,jy "««d«'*«"««i«!roodjoitcd, p.237, 8.

" Muia oen iiHliiieR lois noua-font Toir auHki qu'il n'eat poa abnolumont n4opth

iwico quo la faoultid du ohoii ot de t'^lcotion aoit dnniide exproHM<Siiiont par

]fl teaUtour, ifst qu'ello Jo ))eut dtro tncitoniont, et par lea oonjcctur^a tirdea

dea tsrniea da aa^poKitioD et de la qunliltf doa poraonnea et autroa oiroona-

,

tancoa,<(})ui ntontront que I'dlootion raToriao I'intontion et la dinpoaition du tcn-

titour, qui oat ano proposition d'autant plSk iSquitublo, qu'il ^wut rarcinent

k'cDsuiTro de flloheuz inconv^Soiunta ; et qu'au oootraire cllo peut produira do

trda-bona eflfota."
,

";.,** ^ .

" C'cat pottrquoi encore que rdgulidremont I'hdritler grdvtf n'uit |)oint de
ohoix et d'<SIeotion qunnd le teatateur no la lui a paa donnde, colto rd^'lo doi|«0B8cr

_ quand loa oiroonstaiioea do la diapoaitioa font voir quo rjJlcotion d'^ point

oppoH4$e & I'intontion ct & la fin quo le teatateur a'eat propoado ; otHJ^ oinai

que Borengariua Fornundua I'a entendu, et que lea Arrdia du PaifoiiiiBtita de

Toulouae I'ont jug^, conime il paratt par le diaoourado toua oos autoura>; ,.eto.

i But it moy bo aaid that giving to one child ia not giving each a proportion. •

The answer ia not atriotly^ but it ia an exorcise of the power aa eubataiitiully oa

f ' if the ^r^v^ bad given a nominal aum, which, evidently, be had a right to do.

To adopt the notion of English ei]uitj, now oJbandoned, would be to involve pur-

Mlvea needloaalj in a labyrinth of troubles, into which WMse liot invited by B,ny

authority of our law. To contend that the originol to9ain'>,inanirc8t intention

was to b« defeated, because of the failure to do yhat is nieaniil^^lesa, appears to

me to be untenable under any reasonable syatetai of law, and certainly cannot be

entertained for an instant under ours.

The following was the written judgment pronounoed by the Court of App^l :

"The Court * * considering that the late ,Wm. Moorao, in and by
bis last will and testament, executed before witnesses, on the 3rd of March;" 1 868,
gave and bequeathed unto his executors for the use, benefit and behalf of tlio

ehildren, issue of the then present or any future marriage of bis son, John
Ootaviu8.Maorae, one-third of the residue and remainder of his estate, to pay
the rents and revenues thereof to this said son during his lifetime, and afler the

death of the said John Ootavius Macrae, to pay the capital thereof to bis chil-

dren, in such proportion u the said John Octavius Macrae should decide by bis

last will and testament; Vt, in default of such decision, then share and share
alike, as their absolute property for ever

; ^-t:

" Considering that it is also in evidence that the said John OoUvius Macrae
was twice married, firstly to Dame Victoria St. George Ritchie, of which marriage
there was issue four children, to wit, Lucy Caroline Macrae, now of age, and
one of the defendants (now appellants), John Ogilvie Macrae, Ada 3eatrioe
Macrae, and Catherine Alice Lennox Macrae, who are still minors, and are now
represented by their tutor, Harry Abbolt, the other defendant (appellant) ; and
•eoondly, on the tweity-ninth November, 1879, to Dame Mary Ann Jennay,

=^
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McOtbbon, tg
qiMl.

i^^!l\Zy.U^7i;!'^T'''''''^^^'^' '' wit, IIumphr.j Gordon Erml., Abbot....

1 dliSV"
">•,^^''/J""""/, 1881. .nd now r.prcj„ud bj hi. mJ "•'•'•*•••

tb« plaintiff (rwpondant) in this oauM •
' ' ??"*

I88l''"lt't'v/''''
"•. "v f

"''" ^"^V*" ^""'* ^'^^ - ^»'« »2th of M.J.

Z' ^.r.. kV^']":'"*
"""•• ^-"-t. of daf th.6.h of Apri^

d.ught6«Luoj Carolina Maeraa, Ada Baatrioa Macrae and C.th.rin. AiioJLanno. MaorM, .hould b. enti.Iad «,ually. .har. and ahara .lilc. In th.tia

Ltr7j^:tv::nr'"'"'""^"*''"^
.

"Conaidaringthat th. «id John OoUriu. Maoraa had bf law. under thadiappa. .on of .he will of hi. lata father, Willlom Macrae, not 0^^ Zttoapportion betwaep all hia children, a. well thoa. of hia thci a.i.SZrLt o^of anj future n..rriage. but al«, the right to di.po«i of .aid property in far^r oJ

s .:;ri:;::';,ir
"'"'""'

"

'"' •"'"'"- -' *'• "''••"'"> '- ^-
" And oonaidering that the' rcapondcnt in hi. Mid oapacitj ha. no right to an*

it66o« <fe Co, for appellant..
Judgment of 8, 0. raTened.

atraehan Bethuned Co., oounMl.
(?»rottarrf <fe Co., for re.pondent. "* ^

3^1
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COURT OlC QUKENa^KBNCH, 1884.

MOMTMALvllifMAMlN.

Cof«» Hon. HJr A, A. Do«ioir, (?h, .T„ HAMiAT,. J„ Cioif.<J., Tinmia, j",.

Babt, J.

JTo. It.

V|»',1. AXB

WILDKK ../

ArP|l,l,4MT
J

' ({roNPINT.

lllLO.t-Tbal thUConrt bM no Jurl«ilatloi>to ordar lb* fMord lo ba ramlllml (o lb* Ooart b«low
for tb« ^rpoM of aorraotliii %jn unror In lb* Mpy of Jiid|mf.nt rormlng part oC lb* Irani-
erl|>l, inuoh I»m to ord«r Ih* <5ourl below lo roolif; lueb orUor.

'*<>*'0?»» *'• J—1» »••««^ the rwtpondent uked (hat the record ba tont
back to tlie Court betow, in order to htfe an error oorreotcd Iji the oopj ofjudg-
ment, and that the m^aMrj order »« Riven totheCoort below aqd to the Judge
thereof to oouie the Mid error to bo rcolifiod. It oppeara that the dr«fl of judg-
ment aa prepared by the judge ww oorreet, but in the rcgiatration a olerieal error
had been made by which • wrong number was given in the deacription of fier-

t«in land. The judgment aa rcgiatored waa not the judgment of the Couft."
There were Engliah precedento which went a long way in permitting aueh errors
to be reotiflcd. But it waa evident that the Court hero had no authority. This
error muat be corrected by the Court below. It waa not necesaary to send baek
to record. The Court below could correct the error in the registration, and when
that waa accomplished it waa poaaible that a oorroot copy could bo produced
here and admitted id the place of that which contained the error in question.'
At present the motion must be rejected.

Hambat, J., concurred, but for somewhat different reasons, The judgment,
in bis view, was the judgment registered, but a purely olerioal error could be
corrected whether It was made by the Judge or by the clerk. Here it was a mere
question of misdesoripUon of 'i)roperty—one of those things which members of
the bar ought to settle among tbemselvex. If they did not do so the Court had
ft means in its -power of letting them know what should have been done.

/ D ^ tf » i. ..
Motion' rejected.

i»M, Brown d) French, for appellant.

(7amtrati(/, //urd <& /Va«er, for respondent.
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COIFRT OF gUERN H BKNCU, 1884.

' J i MOMTRIaL, ll«T MAr. IW4. x^

Coram Hon. Sir A. A. ^.,oi», Of,. J.. Mo«, J., llAMiAVJ.. C.b«i, J.,
'

' lUiir, J.

H«. 4M.

-:THI »r. LAWRKNCR AND CHIOAOO rURWARDINO 00.,

'- • Am
TUB 1I0L80K8 RAlIK,

RlHPONDIHT.

Th. follow..^ .. . ...p, „, «,. ,,„^„ j„,^^.^^ ^ ^^^^^^ ^^^ ^ ^
La Cour * • .

C«D«d<5r.nr que la dcmandcrc«« « prouvd Ic. principnle. .IWcationa de ..

chvprtud'uncoDtrottac.toou verbal, qui nVtaU que la cobtinuotion du i^n
.
trat contenu dann lo co„„aiH«cn.o..t Exhibit nunidro deui de T. dolndorer<,ucIad^fc„dere««oet «,a cn.,,M« n'avulcnt pa. d'autra^^.,ori.rir Z.'^r er CO gra

h,
do Ki„,«ton A Mctr^^al. quo Lie con.e u'd l^noaJIn,cnt qu. ^etta.t I. oargainon A ae. «,in«. et qu'clle a accep.4 ce L eTqu'l

., en co.m<5qucDoo, fait le transport a MontrJavec Tentcnte qu-owl t ^2

MI oisponlioni d. I« loi, (Suit oonnuo do 1. d«fondem««n„i ,„ u..il...M «,™.

Ci«.ld*M,t qu. I. demnd.™™, Ml d««»oc, »„„ „i.y, e.„;jj.„,,-^ ..

#

•9

V

*-
'

*K
'

• .
"

*

J^ •

^ #
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/
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.*

renceiir" <^"n»'<J<5"»nt qa« la d<5fendcrcMe n'a pas prouv<5 lea allegations de sa d^ftnse,

^ii^dlng Itf "P^"'*'"'"*'"* ^"'o"^ "'» P"" P«>"ve "oif ftit on ooatrat dtitinot et iai6pdfi

ani a"nt <J«» <!>* connaissemcDt avco Crane & Baird, A'Montrdal, pour le transport dtf"

^•""Bankl"""'*
«"R«'«>n de Portsmouth pa Kingston, Ontario, jusqu'd Montr&il, quoiqu'cIU

est y)&jiaieincnt alldgud avoir fait tol oontrat distinct avee Crane & Baird A
Montreal: V ' '

Considdrnnt quesur otfre par la demq^deresse de la remise da dit eonnaisic-
ment 4 la ddjenderetao, cello-oi a refusd do lui livrer les dit $15,500 boissauz de
bid qui sent la propridtd de la demanderesso

;

Cpnsiddrant, cepondanL quo los diffdrentcs parties do .cotte transaction
ont 6t6 faites aveo un grancfrelficheiuent dos rdgles proprcs 4 oonserver I'ordte
dans les affaires commcrciales, ct que les deux parties ont plirtioipd 4 ce rel&cho- -

~r ~ °
n>ent

<l"* a ^t^ li* onuBe du prdsent litigo i

"
r

Rcnvoio les defenses de la ddfendercsso et condamjhe oelle-ci pour les causes
dnoncdes dans la dcmande, A livrer A la demanderesso, sous quinzejpursde oette
date, la quantity de $1 5,500 boisseaux de bid de la qualitd menti^Lndo dans 1ft.

deroande ct dans le connaisemcnt, et qui sont la proprldtd de la denianderrase
- «**ddfautparladdfendercssodeoefaiVedansledi,tddlai, elle estcondamnde i

payer 4 la demanderesso la dite sottime -de $16,275 valeuV dp dit bid, avco in-
t^rfet sur cette somnie d, compter du 29 Ddcembro, 1880, jonr de I'assignation
et les ddpcns, exceptd oeux d'EnquStc, distraits 4 Messieur^ Abbott, Tait &

•
,

Abbott, Avooats do la demanderesae, ohaque partie pajant sei frais d'Enqufite,

]
ep. par la demanderesso payant les charges suivant le connaissem^nt, lesquels sont

"

.
de $1240, dontneufceiit trente piastres potirle fret de Toledo 4 Portsmouth, et
$310 pour le fret de Portsmouth ou Kingston, dans la; Province d'Ontario i
Hontrdalsusditit^."'*

f
' \

Cross, J.—As appears by the bill of lading produced ia this casci Reynolds
Bros, shipped from Toledo 16,500 bushels red winter wheat by the sohooner
Falmouth, L. D. Becker, master, bound for Kingston, Ontario, the o»Ao*to b«
delivered as per address in the margin as follows: "Order Beynolds'^ros •

"notify Crane & Baird, Montreal, P. Q. ; care St. Lawrence & Chicago Po^
"wardmg Co.," implying -that, although the voyage of the schooner ended at
Kingston, the cargo was intended to be put ih charge of the appellants, desUned
for Montreal, Crane & Baird to be RUt ppon their diligenc9 hj notice for any
interest they Ud, or might acquire ih the cargo. The i-almouth arrived at
Portsmouth, near Kingston, on the 3rd or 4th of September, 1880, where the
appellants, accustomed to take charge of similar oai^oes forCfatie & Baird, ro-
ceifed It, and put it on board one of their barges, the Mohawk, together with
4,000 bushek similar wheat transhipped from the schooner Willie Keeler. The
appeUants, acting as agents for the owners of the oaigo,Dr whomsoever it might
concern, the ordinary carrhsrs for Crane & Baird, paid the lake freight to the

'

master of the Falmouth, taking a receipt, which runs as foUows:—

H*)

,f>V'

'..'?
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Kingston, Pobtsmoutu Harbour, The St. Law
•

'

,. . a renceand.
0th Ot'ptciubcr, 1880 Ohicajfo For-

"899P received fro,„ the St. L.wrcnee and Chioajro "p«r„„rdi„. Co „'"'"- ''"

_^cight on cargo of wheat earned
,„ schooner Falmouth, Som Toledo to'^Kingston, Portsmouth Harbour, and all other claims to date.

•' (Signed), L. a Becker."

^

No new bill of lading was issued by the master of the Mohawk nor bv nnvn„«
*

represent nc that vessel but Mr \r«-p i

aionawK, nor by anyone

aofin.' for »L11 V \ . .
^"«'^''»no. «gent for tlw appellants, andacting for them at Kingston, signeda memo across the face of the bill of lidin!

of the cargo, with the knowledge that the bill of ladingmade it deliverabrrth!orderof EeynoldsBn>s., with the indication thatcJe&Baid^^^^^^^
have, something to do with the cargo as consignees or otherwise The anX/
apparently from the first, looked u'pon ther^.s co^ i-tee a„dlt th^v we

'

-r^g the wheat f<. them. whiH. ,erh.ps *„s corr^^^l;Z^:^;^ ' '

^oThTh's^t^'""*""™"*'''^*"*'^^^^ The Mohawk leftKig!ton on the bth September .„ company with the barge Alfred, another of anndlant vessels, carrying the balance of the cargo of the Will e Keeler thlT'
hawkre.chingMont.alonor.aboutthelOthl,fSeptemKt^^^^^^^^^

was delivered to Messrs. Beddall & Co., on ad order as follows :-
*"''"'"'"'''

'No3D07
^^ ^ ^

Montreal, 11th September

j'St. Lawbencb and Chicago Towage Co,
/^

-
:

^^

-Wa.se deliver M^rs. Beddall & Co., or bearer, 15,500 budiels red wbter

'

• "(Signed), Crane &BAIRD,

;'PerW.J. Chaio." /

"S^temW fi h
"^:i'"l'^'*»«*»»»«'''PP«PPi'"«forBeadall&Co

September 16th, ex Alfred to steamship Pappina for Beddall A CoSeptember 17th, ex Alfred to steamship Pappina for Beddall A oT'"September 18tl, ox Alfred tobarque Sarah fJr BeddaU& Co

jBushels.

^ 16,496

Ji^'i
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*<

reneean.r"
'^^^ "PPeH^ints paid for fourteen buslhel;., the quantity short op (he entire of

SJid'*** ^V"-
'•'« «"''K0«9 of tho Pulmoiith and Willie Kecler, moking the last mentioned

"
'mA

°' <lel»vcry amount to net 15,500 bushels On the 14th September Beddall & Co.

"^'"BaS?""'
"^''''^'^ ^"'' ""'' Obtained from the Mo sons 3ank an advance of $16,275 on th«
•trength of the bill of ladingj)etBchooLr Fiilmouth, which then bore the follow-
ing endorsement :

—

" Reynolds & Co.
. :•

"D. Mocphie, Esq. ^
"Deliver to Messrs. Bcd.lall & Cd., or order, 15,500 bushels of the within

"cargo. "

"Signed, Crane & Baird. •

/. .....
•

.

- "Endorsed, Beddall & Co." _, J ^
*

" The tranpactioh was entered in the special loan book of the bank as follows :

—" September 14. Demand Loan, 7 p. c, $16,275. Bill of lading dated 28th
"August, 1880, 16,550 bushels No. 2 red. wheat: 15,500 endorsed ovtr by
" Crane & Baird. Schooner Falmouth, Toledo, O."
The Molsons Bank, contending that the loan they made never having beeo

repaid, and the wheat pledged to them never having been delivered to
them, nor the proceeds thereof paid to them, Ujcy are entitled, as the
holders of the Falmouth's bill of lading, to call' upon the appellants,
as the carriers of the wheat, to produce it or to pay them its value. They have
accordingly brought their suit to enforce the claim so made by them, in which
suit they allege that, by thedustom of trade, the appellants, forwarders of the
wheat from Kingston, arfi held to the same pbligations as if they had been sign-

era ^f the original bill of lading, which they allege has force and effect untjl

r the^argo reached its destination at Montreal, and the appellants, as such for-

/
* warders, were bound to have demanded atid secured the surrender of the Fal-

mouth's bill of lading on delivery being made' by them to the holder thereof.

The appellants, on their part, plead and contend that they did not undertake to
carry the wheat in question under the bill of lading of the Falmouth, to which
they were no-party, but undertook to carry both cargoes, that is of the Falmouth

• and Willie Keeler, from Kingston, for Messrs. Crane & Baird, the consignees
of both cargoes, to whom they were duly delivered in the manner already ex-

,
plained; that the attempted endorsement for pattof the isargo wan invalid, and
they had no notice thereofnntil long afler the due delivery of the wheat, and
that Molsons Bank was guilty of gross n^ligence in , the matter. That Molsons
Bank was aware of the delivery of the wheat and authoriaed Beddall & Co. to

Bfaip it in the manner in which it was done, and substituted for the original bills

of lading the shi{lment to Europe and exchange drawn against them, whereby
the Molsons Bank suffered no loss; to which the Molsons Bank replied, that

%y had bought ftpm a broker the exchange appellants referred to, and paid for
it in cash without any knowledge of its being the proceeds of the wheat in ques-

,• tion. The bill of lading, endorsement and orders above referred to are put in proof,

aa well as the deliveriea of the wheat, the advanoe of the bank*, and their entry
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of the on„ .n the.r Bpec.al loan book. The proof makes it apparent that thetwo The St. Law-
«irgoe., that .8 of the Falmouth and Willie Keeler, transhipped by the appel- PhiT "1?hnu .nto then, barge. Mohawk and Alfred, were both controll^nd dis^Xf wa?dt 0^
by Crane A^Baird as the consignees thereof, and that the cargo of the WilUe The mLu.

^
Ked^r was by t^em substituted to replace the previous delivery they had lade ^
of the cprgo of the Falmouth,- but that the Molsons Bank failed to get their
quantity or any part of it from any source. Witnesses have also been examined

'°j!T'.
of the alleged custom of trade, which imposes the obligations in-eu^ed under the first bill of lading upon the carrier, who accepts a cargo car-

"

ned to an intermediate port to forward itto its final destination by an adLonal

! I 'l l"n T? . "''
""""' ^'"'" '•^''"''•^'^ *« P™«"™ '^^ surrender of the

enitl L \ 7' '" ^ '^''""'^ *'™'" responsibility, and have given these
" ~

op.fmns ffirmafvely on these prt^^sitions. An attempt was also made on
behalf of the appel ants to show that .he Molsons Bank got the bills of exchange
drawn aga.nst the last delivery of wheat which Beddall appears to have claimed -

was a repayment of the loan, and although it may be supposed his view of the
.mputat.00 ofcertain subsequent payments left the advances in question covertjd,
this IS not consistent with tHe 8t..tement of the bank manager, Mr. Elliott, who - -

explains that this being a social loan, t^mpaey subsequently received applied : '

other tmnsactions Mr. Beddall being shortly after the transactions in Ls-
Uensuffenng f«,m h« last illness, a^biVing died soon after, his expk^^^^^^

rtn".!^ p f;?""
P«rt of the evidence; but it appears certajnthat if

the Molsona B«iH did not recover the wheat in question, they would foil short
of being covered to an amount at least gflual to that ip dispute in this suit As ' v
• ground of defence, this pretension ofthe appellants may b^ discarded as not '

.
proved Then as regards the grounds on which the liability of the appellants is
chiimed; such liability if it exists must result from the Sbligations assumed bythem inr accepting the cargo at Kingston, irtid a failure on their part to fulfil
these obligations. The first enquiry should -be, therefore, as to the extent of
these obligations. The usage of trade might be useful in determining the man-
ner and condrtions on which cargoes in the like circumstances were forwarded
to their destination, but could scarcely alter the established significance of the
documents used, or the legal relations of the parties according to the facts of the
caw, or make liability depend upon obtaining the surrender of a documerit if ithad exhausted its efficiency and ceased to have any operation'. The appellants
being carriers, accepting a cargo with the knowledge of the conditions and object^
for which their predecessor held it, knowing that it had been made deliverable
to the order of Reynolj^ & Co., that its destination wasMontreal, and that there
Crane & Ba.rd were to be notified, implied that the appellants Wk upon them
selves the duty of delivering to Beynoldsor assigns, and that Crane & Baird. for
Bome interest, present or prospective, should be notified. That they, the appel-
lants, were to hold the ci^go in trust for these purposes ; but it was not thereby
implied that they held it under the Falmouth's bill of lading, or that they wem
subjected to all the condi tiftfiy thfrr»of^o«.tb«t they wt.moblige<Ho ubluiu it»

IW

i

surrender to free themselvea from liability. It is true that in a certain sense a
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t

^ff

Sn?eUd''-''""°''" h^l'J "^ his bill of lading until complete delivery of the goods has been

wardit Co"r f'
""5 ^"P*- ^''^'" ''""''* "*» ^°»*'' "^ ""We under his bill of lading until

f,
be showed that he had complied with it by a complete delivery according to its

The^Moh,on, tenor. The casea cited on this point turn upon the necessity of a delivery to a
warehouseman in place of merely landing the goods. In this instance tho,appel-

, y 'an'" «nny be said to occupy towards the holder of the Falmouth's bill of ladinir
-^

vf"'•'" <°"'"'*' *'>° o'"**"- of •he wbeiit, a similar position to that of a ware-
, houseman Who has received the gpflds from the ship, and should keep them for

theowner or holderof.the biU of lading, which the appelTaBts contend theyhara
.,

.
done. They might bo liable for fault in delivering to other than the apparent

. r proprietor against a party having a good title and doing diligence to assert it
Let us now see whether a title to the delivery of the wheat in question ever
passed to the respondent. The endorsement by Eeynolds & Co. was general

.
and passed the bill of lading to the bearer. The Molsons Bank got any title'

<^ had through Crane & Baird-, that firm must consequently have been hold-
ers of ,t, and this accords with the assumption gf the appellants that Crane &

,
B«ird were the consignees of the cargo, which other facts woulAsecra to indicate,

• although perhaps not conclusively as to the exact time at which the car-'o was
assigned to them. Thereris no date to'4he partial endorsement by Crane &
Baird to Beddall & Co., it being in the form of an order addressed not to the
appellants but. to J). Macphie; but it was. only on the 14th September that
Beddall presented himself .at the^oWns Bank to obtain alo8n,'the presumption
18 that Beddall & Co. did not get their title before the 14th, and certainly Mol-
sons Bank could have had tio title before that date, but at that date none of the
cargo of the Falmouth remained ; it had all been do^ivere4 into ooeangoiV
vessels on the order of Crane & Baird, at that time in possession as assignees of
the Falmouth's bill of lading, and consijquently established asthe true consignees
of the caiTgo. There was, no doubt^intended to be substituted in place of it the
wheatex^ Willie Keeler, 900 bushels of which only had been absorbed in the
previous deliveries; hence the order addressed to the appellants, dated lltli
September, "Please ddiver Messrs. Beddall & Co., or bearer, 16,500 bushels

"

applying to wheat that remained of the cargo of the Willie Keeler, and being
doubtless the substituted wheat intended to be transferred toihe Molsons Bank
in place of the cargo of the Falmouth, and being only for »|wft of the cargo, vis.,

•

16,500 bushels remaining in place of tlyj full cargo of 16,400 bushels, the differ'
'

«nce, 900 bushels, having been absorbed in the previous deliveries, consequenUy^ ,

when the loan was graqted, no wheat of the cargo of the Falmotuh remained
nor could be transferred to the Molsons Bftnk, and the substituted ^heat,'
according to the pretensions of Beddall and the respondents, wi,s afterwards
accounted for to the Molsons Bank, but not as far as the proofgoqs in such man-
ner as to extinguish the loan in question. The negotiability of bills of lading
have never been put upon the exact footing of bills ofexchange. If the compa-

'

rison were made, tl.oy wquld be found to have some resemblance to negotiable

^
bil s whose date of miturity was uncertain. An overdue bill of pxehange has -

=«»=bfr4«kw-8ubjeci 10 the equlilM bpposuble by the previous holder, tfliui

<«•' ^ /
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^oiiawsrai security lor advances, may not be auite so amniA Tk- i

•pptUuDM, Who .ere luble for the 0.1M. hiviiur Mhid lo n.I™_Xi °" ™ <

«^..»H, „.dem.ed .h,,ppell.„,. „ r^„ ,^ ,^, ,„ ^^;1%°Z .
'
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^rencenn?r"*'^"°"*" '^""'^ *** '^°'''" *''® ^*'°"* it Montreal according to the exigencies of
CLicngo For- the biti of lading;? Secondly, did the bank uae diiigehce before they entered
''^" mA

*"" '"*** **•'" tr»n"notion, and, afterward* ? As to the first poiotj the appcMants
The Molsona received the whontat Portsmouth near idngston. Thoy took a copy of this bill

of lading, acknowledged receipt oRthe wheat, atid transferred it into one of their
barges. This showed that they understood their obligations. It was leid tfaat

there was no new and distinct contract. Uis Hqnor did not think it, was
necessary to have -one. The arrangement was for the cqnveniebco of trade and'

_^ forwarding c:irgoes.. The oust )m of trade was proved to b»>a.rea(^nable one.

The appellants undertook to forward the wheat under precisely the same obliga'.

.
tions as were oonfciined in the first bill of lading. The result was that the wheat
was deliverable by tite appellants oply on the' production of the orfginal bill of

^ - ' lading, and this stated that the wheat was to bo delivered io Reynolds Bros, or
" ..^ their assigns. But the bill of lading was not presented 'at all; the appellants

";^ delivered this Whcnt upon -the production of a mere delivery order. They-statod
so themselves, Mr. MoPhie says in his evide^ice : I delivered this wheat upon a
delivery brder, when i should have had„the bill of lading. The delivery then
goes for nothing a\ all. So the case stood thus : tlie wheat pledged to the bank
wasdelivered irregularly • The forwarding company was deceived by Beddall.

His Honor was of opinion that unless t^ Qourt was prepared to sanction

something which resembled fraud, the claim of the bank^alipuld bo sustained, and
the appellants should be held to fulfil the obligations of the bilj of lading.

DoBiON, C. J., concurred in thejudgment of themajority. The bill oMading
,
* was an obligation to orirry the wtieat from Toledfo to Kingston, and deliver it

'either to Reynolds or his assigns'! The wheat arrived at Kingston, and was
delivered there to the Forwarding Company. They were acting for Crane &
Baird, who were the holders of the original iill of lading, When the carrier who
had signed the bill iff lading delivered at Kingston hjs obligation was fulfilled.

. But it was said tiyit the Focwarding Company which carries goodsfrom Kingston
' to Montreal had -become liable for the obligations of another company which

could not4)e sued upon the bill of lading at all. The bill of lading was at- an
ondwhentlie wheat was delivered at Kingston. No doubt the Forwarding'
Company had an obligation to fulfill. They were liable to Crane & Biird, and
thdy delivered the wheat to Crane A Baird four or five days before th6 Molsons

• Bank ever came into posses^n pf the bill of lading. - There was no authority for'
'

the pretension that the carrier was bo*nnd to take back the bill of lading. The
Molsbns'Bank trusted Beddall, who deceived them. The appellants delivered the

' i^^goods to tlje rightful owner and their obligation ceased there. Therefore the
bonkhad no claim against.the Forwarding Company, and the judgment of the

Cffurt below, yhich mainttiined the action of.thc bank, was wrong! Tliere was
another point

:
His Honor^doubted whether there was a valid transfer of the

|,i|l of |,,djnp^ ag oni^ ^ pj,^^. ^p j|,g ^^^ ^^^ included in it. However, the
decision 0^ the Cnurtli|d not rest on this point. The ground of the judgmeot
was that the bill of l!idnlj|. had become cflFoto wheii the goo* were delivered »t
Kingt-ton. _^ _j!e : .

.. ... v
• 1*

» i^'
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Cj

the Mowf:;wrr "•" '^^ °' ^^^^-^ * ^'«- '^••^ ^'" ^^'-^-g » i^ off.sr-'K.
•*

, warding Co.

ai.- J • , ToLlDO, 0., Aiwu8t.28, 1880. TheMoIioM
' Jd rJ '!!' '!'";"' """'^'^''^" ""' K°y"»''J- Br«.,7. agcu and for- ^''•

r ' i ""•*""* ""'* "* *•'•' '''*'' "< "'«'» i» «»»y co'jcern, on board the

^ deS d"i.?r:' *,^«f;»-'"«
«''«•-»• •- marked and de^Jibed^tl

t

del vered in l.ko good <«der and condition, ,. ,ddre**ed on the iuaruin o^ to histhe ..«M.„« or con«i^ecs, upon paying U.c freight ind charge, a. „ ed bdow(dangers of navigation, flro and colii8i^/,oxc«ptcd)
«

°ote«» below
.^

bilJU'lT "'IT'''
-''" '"'^ n.a.to,^6f,aid vessel ha^h nffira.ed to two (2)

' '

^
16,600 bu8h. No. 2 rod wheat.

'"

.

Fi'eight to Kingston to be •
'

^ ^ /^

_• • 6 ceiUg per bushel. .
.

'
(t^igned), 8. D. Becker, . -

n 1 n ,, \, Muster.
Order Rc^„„dHBro.,. Notifj Crane A B.ird, Montr^ P. Q. Care St"L«wreneo&Ch,cago Forwarding C.«.pa.., at Port.n>omlkr^^^^^

'

•ton, Liiko Ontirio.
^ ,

,u\»K'^ing^

,2l'^''^T'"''
"^^^

andintentof the V
. '

dress onthe^argm of tb. bill of ladirtg was, that the w].«ut .houldi« curried

' doLrrdT'^H - r"""'u
^"'""'' "" "^'^ "^^ ^-"»o»*^ -«l then |«

tZt HP
'PP;""''*'' *« »»« ^'^'•'J "^ "o-^yed bj them to Moutrenl. a„d

Crane & Ba.rd should be notified of the arrfval of the wheul That, upon the '

«drc a.ned,thecopyora„|,hcate. / That Kejao> Bros. enWrsedth. origina
bill of hKling and delivered> to Crane A 3aird aud that C«ne & Baird tberc^upon endorsed .t specially by an endorsement address«j to B. Macphie, the agent

*-"

of the nppellauts. by which endorsement they required him to deliver to Me«rti
'

•
''

Beddall& Co.. 15,600 bushels of the cargo mentioned |u the bill of ladingXy

rnf rf *^
.ttoBcddall&Co. That, by the custom ,tftnideTnd

tZwT Z'r'""'"*'' """' ^" ^"*^''«'* '«/ Montreal is shippedfrom Western ports hke Toledo, on a schooner like the Falmouth, under biirof-dmshko theon* set forthin the declaration, sochgrain ^ conviy^on b^^^^^
he^jooner to Portsmouth Harbour and is there twnshippfed iVom the «,boOBlr«to othervessels beJong,ng to othfir carrieb by the water, to be by them oou-Teyed to Montreal, and to be 4he« delivered in accordance wUh the terms of tifti

bill of lading, or according to instructiofls nKjeived from tiie master of the
rwwtom, ibeguiuno traDitM|kjMd ia oODveyed to

"^

^:
/,''

i$^§^,
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nnoeand ' Montreal bj such olhor oarrioni, and delivered there 'in aooordanoe with the
Cnlojgo For. terms of the bill of l.ding, Qr inatruotiona received from the maater. It waa

„d further alleged that Rddall &.Co., being holders of the bill and ownera cf 15,-

-^Baii'*"" *®^ •"'"''*'''' o** tho wl'ent, obtained the advance inqueation to the extent of-^ 116,275 from the bank on the l4th September, 1880. Itacemathat the wheat
arrived at Portamouth Harbour on the 8th of September, and was delivered to
appellant who put it on board of one of their bargea called the Mohawk, and it

arrived at Montrcol on the 11 th of September. The bank made a demand of the
wheat on the 19th ofSeptember, and they werfi told it h«d been already delivered.
Thenppellohtamet this action by a demurrer, wbieh aeema not to have been
pressed to judgment oepurately from the merita on which, aubstantially, thA whole
ease wos decided. The pretonaiona of defendantu, as well in law as in fact, weraS

,

*•>"* "'^y »«>•« never parties to the bill of lading in question, that it was not on "V|
.

I**®
14th of September a negotiable instrument, that even if it was a negotiable*

instrument it could not be transferred for a part, that the contract entered into
by defcndaVts was not a portion of any convention set out in the fTill of hiding
.but "a separate and non-negddoble agreement entered into with the owners of
the cargo in Montrcol and written on the copy in the possession of the oapUin
of the schooner Falmouth." They further say that at the same time tho Fal-
mouth arrived at Portsmouth, another schooner, the Willie Keeler, also arrived
with 16,400 bushels of the same kind ofwheat consigned to Grane & Baird, that

4,000 bushels of the Willie Kecler's cargo was put into tiie Mohawk with the

.1

,

cargo of the Falmouth, the rest of the cargo of the Willie Keeler being tran-
* shipped. to tho borge Alfred, and that the barges Mohawk and Alfred started (br

Montreal where they arrived on* or about the 11th Sept., and thdn and the^
15,500 bushels of the cargo of the Mohawk was, on the order ofCrane & Baird,
delivered to the steamship Canadian, and l,g^|^J>u8heb to tho steamship Dalton
making the total of the cargo of thg Mohawk. It is further alleged that subse-'
quently, to wit, about the 14th day of September aforesaid, Messrs. Crane*
Baird endorsed the Falmouth's bill of lading to Messrs. Beddall & Co., in the
following terms :—

"D. MacPhie, Esq.,

" Beliver to Messrs. Beddall & Co., or order, 16,500 bpshfils of the within
«argo, we paying all freight and charges. . ,

(Signed), CiunkA; Baihd,"

A It is also alleged that when Crane & Baird and Beddall & C6. endorsed the
bill of lading to the bank, they knew that the wheat bad been delivered. The
defendants further allege that on the 14th September th^ firm ofCrane & Baird
gave to Beddall & Co., the following order for the same wheat, dated Montreal,
11th September, 1880 :—

_^i-^:.;!;.
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"No. 3,9tff^

"St. LofeKbe A Chloopo Forwardil^ Co,
rieano d.jfi»er McMrB. Beddoll & Vii^Jt: k -iv Oblciuro For-

hundred
(15,6|))M,,,,,d,j„^

«ftcc„ .hou,„„d flv« wa;^ojCo..

- « ^^ - " /«• 1 X
The Maifont

\i^ v(^
Cbani & BAiRn.

Kth f^ptcmbfcr ex bant A rv 7. ?
."'"P V"PP'"«. b-nl't'ls 3,088

^

.'- -.„ '
«>»rgo Alfred, to ship P„ppj,^, tuslick. ft 5*M

• ,^j#*''i f
'.. ... H^

'

' ^otal b...«l,el8 .V .

< .<. -. 1 .

That tlmsodclivorioi, ,roro ii'i.idJwi't'.Z';; ,

•".'••^^ ^^>^^^ 30-60
wl^teve, „^ that plai^ff, w^:^!: trs^t'- t!"^

'"' "^ '»'""«
.nd had „u<ll.ori,ed them to ship it to Europe

' '^'^"'^ '^'' "''«'^

• provision. f.„. sections 45, 46! 47 48 40
'

, .n' ".^f '

"^ ^' ^"^•^*^^^ ««••*'"»

substituted section 46 proVrdes JL " the b;:.
"'^"'°.^^^- V^' «»P. 5- The

Jous. receipt or bill of ladin. as collJ !.
l""^/'^"''-" "»'> '""Id any ware-

incurred in its H.vor i„ the c:uro t 1?:" V "'^ P"^'"'^"* "f'":^ "^^-b*

receiptor bill oLding so ae„u"ed « l /"' ^^^^^^^ ""' '''" --^'"ousa
««,t»initio„ theJa„ fhe right ad tt «fTh

'"
" ''":''' '*•""' '''« ^"^" "'"^be

^

.nd uSder this ,aw\e is conSed T t^ ^^^^^^^^^^^
^'-- '"-oP.

,:

jas not therefo.^ such .security .« wouldHh k .
^° '"' "''""'• ""^

Absidiarily, that the goods we.' Z^fZ^^^:; ?" "" '"^'
' ''

not earned on from Kingston to BlontrenI !! !I ? '"'^'"S ""^ "««•«

•that BeddaJl & Co. had ^0 rid. to th!- k
' ' ""' '^ ""^^ ^'" «''"•>'"« ; 3.

>en all disposed of under thetr^;a:tB1H^''^ '* '-'"«
no right tojhe bank " ^•' '''*"'•" ^^dalj could convey

-ccompanied by a^ obligatioT.o tralr ^h '"^"l^""^ ^' «.erchS,is^
were received tQ some other p^e'^ri^''* T^'^^*

*he place wher« they
bill of lading setout above, a'dTheZ au^ I. Z""'""

" ^""^bton thJ

^

•
it

" « receipt for gooda ac^mpalfc^ felrS «
'"^''""' '"^^'^ "»'«"'«'

• place where they were rece^vcd^:!;^''* "" ""
l""""'^''

'^' »»« '"«>"'

one ofthe documL to whi h^^Hir^""-- ''
T'

"^" '^—*

'

tiabilityreferred to. It ^„., to !n« k ^I ^''" *"•* ''""''"" «^»<««-
iMahaving been deliverTunde.^; aifir^^f'^^^^ ^"""'^

'

mentsome little confusion was orLtHK?'*'"^/''**- At the a^,-
housereceiptsaudblli;"::^;'!^^.'^";"^^^^^ ^^^^ Z- l
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Th« 81. I'«w-thoro is vimt diffonmce bctweon tlioni. BfithpaM by endorMiMnt, that ii to

Ohioago Kor-»BJi the tiilo pa?«!*«>H, but in tliu oaite of tha proiiiiiaory note there ia nothing but •

**"'aBd
^° ^'''*'' *''''" '" ''" ^""^ *'* '''" "*•"•"*"« "o^ipta and the bilU of ludinn there ii

The Moltont or ought lo bo aoniothing mnro—a apcolfio object whioh ia pledged, and ovidently

thotounnot paaa unluaa it cxiata under the bill, aa wa laid with regard to a were-

houiio receipt in Williamson and Rhind (22 J. 100). Oroourao the parties to

the bill of lading who trannforrod it to tho bnnk are liable for the production vof

the gooda or to indciAnify tho bunk; but it is impoaaible to conceive on what

,
principle tho nppcliuntH, who are not liubiu on the bill of lading in any way, can

'
bo conduninod upon it. There may bo somo special action that might implicate

the Tcspondonts, but it^ eziHtonoe is notovon suggested. Tho action ooutonds

they were custodians of tho wheat under tho bill of lading, which clearly they

, w»MO not. I uHi lo rcvofHo.

J^idgniont rovdrHcd, Monk, J., dissenting • ..

,
ThefollowingWiiH tho written judgment in appeal :

—

The Court * V
Considering thiit tho respondents have failed to provii the material allegations

of their dccl^iration, oi* that tho appellants became parties to, or assumed the

ame obligutioiM ns the musier of tho schooner Falmouth contained in the bill

of lading by him gtuntcd for the carriage of the 10,500 bushels of wheat in

qucbtion in this onuso from Toledo to Kingston, or that they, the respondents,

had a valid uHsignniei^t of tho said bill of lading, or of any part of the cargo

represented thereby, before it had been fulfilled, was exhousted and had become

effcto,; And considering that "the oppelliints have proved that prior to any

pretended ossignmcnt of tho said bill of lading- to the respondents, they, the

appellants, delivered the said 16,500 bushels of wheat to the order of tho said

Crane & Baird as tho true holders of tho said bill of lading and consignees ofthe

said 10,500t bushels of wheat, And entitled to receive the Same.

And considering that in the judgment rendered in this cause by the Superior

Court at Montreal, on tho 19th November, 1881, there is error.

The Court ofOur Lady the Queen, now here, doth reverse, cancel, annul and

, set asiclo the said judgment, and proceeding to render the judgment which the

said Superior Court ought to have wndered^ doth dismiss the aotioQ of the said

respondents with costs, as well of this Court aa of the said Superior Court.

;~ _ (Tho Hon. Mr. Justibo Monk dissenting.)

And on motion of HLM.. Girouard & Motiibbon, attorneys for appellants, the

Court doth grant them distraction of costs."

Judgmentof S. C. reveraed,

&irouar(2 (& Co., for appellants. , .
"

N. W. TVenftb^me, counsel.

^

, Abbott dc Co.y tar tesfonienH. ^ .
'

Strathan Bethune, Q.C., KOMnw)\. .• •-. .'

<>N APPKAI

L^--
•^'"
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SUPJtEMK COUKT OF CANADA.
OTTAWA, APRIL 19, 1113

Prt«cnt:~Slr W. J. RiToni. 1 au

WILLIAM IIAHnmOTON it At

y^fiJanlt »ng„rantU intht BuptiUor Cturt),

J89

"-ji

NORTON B. U0R8B, ..-,„*t,Ti,

- -PKAL PROH TI. CO^RT^o,
,„,,^^^ ,,,,« ,,, ,, -7^;;^^

.

I7potheo on crl.Ia real e.tate which fceoJnfH .u
.•'"" °' •^•<^' «'"'•"> •

June, 1870, H. 8. n,.de hi. will la IJfch .h ",
''•.°"' "' """•«•'• 0» "'h

executor, hereinafter named L,ooJi T T^^J^ """"" '^ ''•'«' ^T my
clau.e he left ,0 W. If. "n ,r,X, TnlT^l"

'"*" "^ """'•" ^J "o'hw
Immoveable, which h«,i l.e vSecrtted

"
'"'".""' '° "'"P"'^' '"^ "'«l

secured by ihe hypothec , ^ ' '""''"*••* "«' <l«»>t of f3,000Pt Fournim, Ta8cii.hb*i; and Gwvwnb JJ • tvi.
particular legatee to discharge L hy,«,hcc onllT"""''"'?

notrxpre„Iy dire^A.m of the 0. C. doe. rfot bear *h7 1,1, T ^T""'"^^"
''"'*•"' '« h'™: "'t-

- An aotioh was brought by kTH "p't
^"''"""" ^"""^ (Montreal).*

Corse,
„s«„,e«„„ivin«o,coutotruriar^^^^^^^^ T^"'

"'" ""PP-'d-t ^. B.
%n.our. for the rccoverj of |3 isi a„ if

""^ '""""""I* "^tho late Hiratn
<latb the 30.h April. 1865, given byU.e atl'H-''* T ""'"' '" "^"^"o" o^
ofthelate James Prkin and L.f J

?'""^ ^"J"*"""' *« •K««>utor8

,

fhich the house and prrtlnl ^9 2 J" SM''''''^'''^^
^"^^-. by

•he said obligation bei'n. d "'^^^S l" "' '"! "'^"""^ Vpothcea'ted'

J^«mn//e the now appellants snSi l
/''^'«•P«"«^<»'t thereupon ea led en

«nlve«al legatees underhS Soar's w 11?'. "nt' ""^'"« »''«* •»>•

debt but to d«i. it.fro« therpjfaneri" tL '1 '''" ""' *" ^' '"«
up the/a.-,,, catae of Corse anrpi IdldtoLs I.^

""'*""'" '"'""^^ *» ^-'^^

JoMuesUon^l^^ The follow-

• 38 L. 0. *ir. 79.
" "
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*

V

#1 r'"'d'"
!><>«• tlMi "inwlwl l<'Kiil«w of tn inininvDithlu pnifMriy, Iiy|)olhpoat4)«l by llie

NorlonK.UorM tcotutiir l<>i- n <|cbt ol'li!^ own liiiu ut tliu liiiin of liU duatli, luko tlio prnprHy
••"^ * «ubjoct Joilio hy|M)tli('a ii|)<in it, or in iho uiiivuriiul b-^iil«tf*, or It-giiluo bj goiii'-

n\ tillo, l>oinii| III llif•«hllr^o ihu by|Miih('o, tbur I* lu |my thu vlubl, when n**!

oblit^od to <lo po by tho will ?

Tlio Hiiif |xiiiit Mibiiiittcd to ibo ('unit turnml upon tho intcrprotation of

artiolm 7m, 740, 711 ihmI 8H9 of thu Civil ( VhIu Lower Claiiudit.

ThoM iirlioli!* nro un loljowii i—.

Art. 73.1. An li^lr who conifi kian* lo tli« iiiciwHion l« honml to ill)irhi«r|{« nit the «<ehli

•nd ll«biliil««. Tlw •Hin» riili< «|>|ilirt to i» iiiiivvrMil IcKntce. A IrKittra lijr gmrral till*

li hrlil (u coiilriliiit« in |iro|mriiiin lo lili ihnrn in Ilia iitcceMion, A |tarticiiUr IdgiitM l«

bound only In cmi« of llio intnfflclfney of lb« olher'property, and li alio iiiltjact 10 byito-

thtMry olnlnia Againtl the property b«(|iie«th«d, uvlng bit recount agninit tboM wbo an
btid peraonnlly.

.^ Art. 7tO> An heir or unlren*! legnte<'or * ItRntee under Rffweral title, who, not be-

^^^g IMTsonnlly bound, p«yi Ihc hypolhN^nry dobli charged upon Ihe iromoTesble .included

in lilt ilmrc, become eubroKKtod In all the righbi of the creditor «g»lail .the other co-

heiri or co-lcgHtcc* for their ibare. *
. '< J

""^

•*rt. 741. A parliMilar legatee, who payi an hypptbe'eiiry debt fbr which hil Iin6t liable,

Id order lo free the immoreable bequeittliiMt to hiui, ba« hie recourae Hgnlnit thoee who
take the luoceuion, eath for hie ihare, with lubrogation in the eauie manner m any other
perton ac(|Hlrlnii undjer particular title. "* *

(Art. 8HI). If before or elttce the will, the immoveable bequeathed have been hypotheca-
ted for* debt of tlw teetator remaining atill due, or even for the debt of a third perBon,
whether it wa.4 known or not to the teilator, the heir, or the unlverfal legatee, or tlie

egatee by general title, ia nut bound to diicbnrge the hypothec, unlets be^it obliged' to

dotoby the will.]
^

A utufniot etiablished upon the thing bequeathed it alio borne without recourte by the

particular ii'gntee. Tlie eamo rulenppllet to Rervitudve.

^ If, however, the hypotliecary debt of a third perton, of which'the tettator waa ignorant,
affect at the inme time the particular leg icy and the property remaining in the tuccettion,
the benefft of dielilon may reciprocally be claimed.

Mr. Mimlre, Q.C, for oppoilunts ; and Mr. Sfrachan Bcthune, Q.C., and Mr:

JtuhirtMoii, ^.(7., for rospondenf,- The argumints of counsel and authorities

relied on nro fully noticed in tho judjriiionls of the Court of Queen's licnoh, re-

ported in 26 L. C. Jurist, p. 79, nnd iostlio judjrinonta horoinuftor ftiveit.

RiTOlliK, C.J. : The oIuusch in the will and oodioiln relied on are the following:

Thirdly. -That all my just dcbta, funeral and teitameatary azpeniea be paid by my
neciitort hereinafter named, as toon at posHibte after my death.
Now therefore I give, devtM nnd bequeath to the taid Wm. Harrington during the time

;

of his naturttl life, the use, usufruct and enjoyment of luy houte No. 19 Beaver Hall ter-
race, Montreal, aforesaid, with the lot oi ground on which the tame it built at aUresaid,
the whole as described in Uio said will, and after the death of the said Wm. Harrington,'

J
1 1^} devise and b.queath the same ftt pleine propriM to the four children ittue of hit
na^iage with my said late daogbterliiura,and to the turviTon of them In equal propo^
tioikt, share and sharo alike.

And by the auid codicil the said testator ratified lyit} <|Oi^p>qtcd said last wiU.

By niticle919 "The Tcstnnientary Executor pays tl;e debts and discharges

the particulor legacies with tho consent of the heir, dV of tho legatee who. rfr

peives the successiou, or, after calling in such heir or legatee, with tho aulhoria-
tion of tho Court." This article and ortiole 889, read in oonneotion with the

\

r

•% 140, p. 3<W
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p.r with her .iMor. : oh ;• d z I'lT:; "r

"" ''"«"'" """ •» »>« - •
tl- H-e-t to her.

'^ "^ ""' ''^P-'I'^O'-'y dobt wiped away
Tl.crcr..re there iH . oloar imiieation on the f,.ee of th„ -illfxprcM wordH of ,ho Code th,.t l.« !... iT '"*. "' '" *"" "" '" •'••

^ mouH du twif,.,„oht doiit il H'...ru «.. -^.
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.
U aprirt log diMpos--

.« can „ctuoI de l-arriei" 88» i

^^^'^ """«'/.-^'' ''- <*« f«iro «pp|ieae7o.

n™ d.„, r„lli„,.,i,; » ^f '" ».""'"•. • <>*'M <»!l» qua.

'%140.p.3ea.No,.4.tBde.^J„;;tOj^ lt«*ai«nuHrelr
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L'urtiele 889 C8f ainsi oon^u :

Bi.jBvaniie tpstwenf, on depuis, I'immeuble Kgn6 /m hypotb6qii6 ponr^uiL dotto

-^

Wn». Bnrring-
ton et al.

» J,*^**
-,p._....- ..=..,„,^..., «.. ucpuio, , luiiiieuuio ii'gne B 010 hypotbOqiie poar^iile detto

esiimn'tf' f'^
«>"«'»'' '»*«'« s'.l «e tfouvo h,poth6quc pour la^etto d'un tiers, connu oalEon dues quality .lestafeur,

1 Writ.er on lo Kg«iaire iiniv.rgcl, o« .\ tHro universel, neat pas <«n« * <•*«.

V J ^^**'?"«. ii moins qu'il n'en soit charge en vertu du testament. T
^, \ L'iwufruit constitufi «ur la chose 16gufce eat au8»i snpport6 Mnl^ecours par le I^atalr*
'

.
partiCDiier. II en est do m£me des servitudes. » T

;
*

Si, cppendant, I'hypothique pour one detteH^tjangfire, inconim^jm testateur, affiMito eo
tt«me temps le legs particulier et les biens deiikiurSs dans la sucoeBsion.'rien D'eXficht
fjoe le benefice de division ait lieu rtciproqdemeSt. ' V 1^

Dans le oas particulier dont il sV't il 6t«M h peine n^cossaire d'entrcrfdons
.
I'exomcn de lu prcmiAie question, Aiais puisqu'olie a 6i6 8oulev<5e, 11 vaut iLieux

.- /^ .daiis I'int^.et public qu'eile soit dicid^e de suite. Apres avoir non-scuIeiilTnt lu
mats audi4 attentivemont, Jqssttvantes dissertations dcs honorables juges L la

-^ - CourduBanc de la Reide sur ee sujet, je me suis oonvaincu quo les rarsons don-
n^es p ir les honorables jucjes Te.ssior et Cross devuiont I'empofter sur cellei de
leurs oolliguos et je pcnse conime eux, que I'articie 889 u'a pas change I'uiicica
droit a cct ^gard. Cost encore, sutvant raoi, k I'heriticr ou au Idgatairc univofsel A
acquitter I'hjpothdque grevant une propri4id comprise duns un legs particulier.
Le testateur a, en outre, Iui-m6me ddcidd cctte question par les dispositions

de son testaments * .„

Par Tarticlo 3 de son testament il ordonno en ces termes le paiem«nt de sea
,

' dettes:

That all my justdebts, funeral and tesUmentaixexpenses b« paid by my executors here-
inafter named, as soon as possible after my deaib. ~~7

. Maisj ohjectc-t-on, cctte clause est insufflsante po«r ddcharger le ld.ratairo
particulier del-obligation d'acquitter I'hypoth^quc. Les ex6cuteurs tesUimen-

,
taires dtant ddj4 obliges par la loi de payer leii dettes du testateur (art 919)
eette clause est de stjrle et n'ajoute rien auz obligations id^lca de I'ex^ijuteur'
et elje n'est'pas tfne preuve que le testateur avait I'intention de faire payer paJ
es Idgntaires univefsels une dette bypothdcaire payable par le Idgataire particu-
her. Je ne puis adopter cette manidre de voir. .

' -

La oomparaison de la disposition testamentaire au sujet da paiement des
deltas aveo I'articie ,919, semble conduire <k une conclusion tout-^fait c#ntrair«
Les pouvoirs de rcxdcutcur testamentaire au sujet du paiement des dettes sont
tres restreints d'api^s cet article, ais ne le Bont aucunement d'aprds le testa-
ment qui fait ijobjet de notre examen. En cffet I'articie 919 dit :

. II (l-ex6cutenr) paie les dettes et acquitte les legs particulier., du consentemwit^I'hfiri^
" ^buL *'**'""' *•"' "cueillent la succession, ou iceux appeles,.a«trr!«Z«.tion d.

Voil4 bien dcs formalit^s auxquelles la loi aesnjdtit I'exdcuteur testamentairi.
^ont les fonotions n'ont pas 4td modifides par une extension de pouvoir qu'U
Btloisibleau testateur de faire suivant I'articie 921.

L'cxdcateur tcstamentatre ordinaire ne pent done, suivant I'articie 919 payer
oi vne dette ni un legs sails avoir obtenu le oonsentement de I'Writier oa Wea
taire universel

;
s'il ne fult pas les ddma^hes ndccssnircs pour obtenir le con'

V, aentement il est alors obligd de lui faire i^ea sommations ppw 1^ «ppeW ,n



.V"

O'^outearatestamentairetde payer tn., tfl, ,». j.»,! ,.. .... -

""'""^ ^* ^AJNAi)A, 1883. J43-

ieur est CO ver.Me IV.iole 3 du tc,t„re:: l.?T l"' "^^ '-•^-
^^Inl"-:

nomination dcs ex^cuteurs il nlt,!tll
'"'•*"'*'."^«^*'« '* «'«»«« conten«„t la

tour .ede«8ai«itentre lours mainrir«L;^ ^« ^-'»-

II protenge iWoice do ieurruvoi !"„ .
^'7', *'f

""''''"^" qu'in™obilier8.

le pouvoir do vendro tous sos bTen i"
"
W / '" 1"'^ "^''«- ^' ^^^'^^^-^

'^^

tion. qu'ils croiront av„„ta"uro" enT: o
""'

.^'r'^'
' *''^ ^"^ «' "-''•

"

-Pm.ea'ilslo„r„pparteoai:„tI':u;:t:^
Ades oxecutcura tcstamentairea dos Iv" ;

j'''^;"'^^"'^'^ ?««««"« dodonner

*etto clause. Us avaient non-sculemrtT d
^
"'i'*"'''"'

*l"° "« '« ^o^P^te
ils avaient .gaiemont lo po rdc « Z' t '"'" '""" '" ''^"«''' "-
Evident, en prenantensoi^dtj";,'^^^^^^^^ N'-'"''

P»«
wustrait I'ex^cution do ses de1^„lA!! ITJl T"''°'' *>"« '* '««»«t«"r « ^ •

profit, despouvoirs que luTdotaTlu^^^^^^^ ^' •
ei^cuteurs testamentairo^ Dans Wcu!„ diT ''™ '* ^''^'^ ^«' ''^

«• Ieur a fait dWro loi que rio/vo o„,t r„;^^^^^
les a souu,is. en outre, A^'.^trJ rZU oT n

' P" '' *^^'"*"*' «» ''W
«.nscience,leurprude;e,etirijt^r '^"''^ T ''" di^reraient lour M
L'ofetdetell^ai«poJ,L,^I'!^f"*"*'r'"^ '•«»»« d'«^ f

toot .ussi bien que leZ rs^a^^^l
1?'"*'"*

f*
""'"'* <>« <^^^ i'«r.icIo 889, .

"

desi..oub.os,?adur.odeTlt:^^^^^^^
'

.

pe^nS;:;XS^SS^ "

^«^itfait4cesuA;noZlti:r,u^^^^^^^^ A n-oin^que ,. ^
««.te distinction sans enfreindro 1. voui d7Z'^. '^ ^^ """ P'"' *"'"

.ne distinction qu'r^'acertainementX^^^^^
.

Ma,s la loi fait-elle une distinction entre ur^r
>»IIe quinel'est pas? La p«„iireLeI / ^""''^P"
fon^e-t-elleunecIaLdia^nc^t^^^^^^

•«cuncdiff<5renceAcet..^rZIlthl^""'''P°'''*'¥'*'"''' Laloinefai

e^;od.Mnde.u.entd.uneli::Ld':rtr^^^^
At ecodeart. 2017, qu'un accessoii* et nera^wll^rf ^^''^^^^^ ^•
gation, qu'elle assure subsistc II faut illJul^

^tont <^ue la cr^ance ou obli- - "

«»ox.cuten„test.™e„tair^delt:: r^^^^^^^ • - -

!'>m
|v

[« cat
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Wm. HarriDff. ^" vcnir ik uno autr« conclusion Beriiit dan^ loAcnfl nctucl contrcvenir auz
ton et al. inteiitinnRdu testuleur ; ce scruit ddranjiK-r la distribution ^quituble et, out^nt que

v. ht Corse, lesoircotmtunnccs lo lui ont pcrmis, ^;;nio de hch bicns cntre bob cnfiints. Lo testateur

.<i>qualit6.
avai£troi^^ fillos et deux piirgons; Pirini Iob bicns de sa Buoccssion se trouvent

troiH maisonu situ^us aa Buuvcr Hall Hill, Montreal, <Stiinl los Nob. 19, 21, 23.

II donne i, bii fille Mariti Elisa Si'yuiour, vouvo de Joan Brunoau, en usufruit,

la miiition No. ^1, et la propriiU^ 4 bcb enfnnts pour ^tre partng^e par 4gulcs

proportiona. Lo No. 23 CMt \6ga6 en usuf'ruit, & son fils G. E. Seymour ct k sa

N feniiuc, et aprds leur d^cds ent pieine propri^i<!^ & lours enfunts. A Liura

:

^'
Seymour, epouRC, dcpuis d^dc^d^o, do I'appclunt, il Idguo lu propridtd du No. 19

pour en disfmser comnie bon lui sciuble.

A dame Charlotte Seymour, Spouse de B.- S. Huinsley, il 16<|ue t4,000, avee

|» ^- cctte declaration :

—

-
.J.

~ - This ttcqiieit I desire my daughter to regard asjtn expression of love and esteem, she

being by God's blessing am|>ly provided for. I have therefore not placed her on a par
' with my other daugliters in this my will, who are more in need of it.

Son fils, Melanothon H. Seymour, nyant eu par anticipation tont ce qu'il

anraii cu droit d'avoir dans sa succession, il lui fait en outre remise de tout ce

qu'il pcut lui devoir.

II donne encore ill scs deux filics, ^\ana Elisi, veuye Bruneau, et Liura,

Spouse de Harrington, $3,000 chaounc, p.-iyablcs apres la'niort de Icur ni^re.

II y a un legs en faveur de cctte dcrni&re detous les bicns mobiliers contenua

dans la niniHon No. 23.

Eiifin, il vetit qu'aprSs la mort de son dpouse et I'exdoution de sos divers legs

dflniont (wxUi (and after theforegoing bequests duly made), que le r^idu de sa

succession, quelqu'eu soit le uiohtutit, soit ^g'tit'iuent divii^t! entre ses troia

filles, ci-dessus nommdcii, par parts dgules (share and share alike), les inati-

tuant scs Idgataires r^siduaird-s.

Il tcrniine son testament par la clause cit^e plus fiaut d^finissant 1(^ pouvoirs

des cxdcuteurs testimcntai^cs.

Ce testament ne' ddmontre-t-il pas dairci^cnt quo rintcntioa du testatcur

<Stait do rd^ler lui-mlme 8:i sucociision et de n'en ricn laisser a I'opdration de, la

loi ? Ne fitit-il pas voir en mSme tenipa 4 i'dvidcnco qu'il voulait autant que

possible cooBcrver I'egalitd cntre ses enfant«, Rurtout entre ses filles, en donnantla

raison pour laquelle il ne place pas Madame Hcinsley sur pied d'egaiite (on a

par) avco ses deux^utres filles. I) donne encore '& oliacune de ces premidreS'

une Bomme de $3,000, et enfin, les institue toutes trois par parts dgalcs l^ga-
,

taires rdsiduaires. On voit aussi qu'il voulait mettre ses deux fils sur un pied

''d'^-jalitd par la declaration qu'il fait, que son fiU,~ Vt. H. Seymour, ayant ddji

reyu sa part, il lui fait remise de ce qu'il pent encore lui devoir. Peut-on crorre

aprds toutes oes declarations, et surtout aprds I'injonction formelle de payer

toHtes ses dettes, que le testateur avait en vue de ddrangerie.partage sL bien

ajustd de sa sucpcsBion en iaissant porter i.l'un des l^gataires seulla- charge

d'acquilter I'obligation de $3,000,' eflPuctant line des prc>pri4t4s l^gu^. »Iln'y

a ccrtainement pas son^e an instant. Mais on pent dire qu'il avait pu avoir

t^idee de- la-4iflie«t4 si iHg^kHwmwat w)ulev4e ici-, difficult^ qa<me awif^aniHal

certainei

qa'il a t

ioutes ^
au point

ration.

La mc

testateur

cos oodii

testamenj

il instituii

'^rtfsiduain

l^gataires

r mort de 1

il institue

qiiatre en

«u d'auti

par le pi

personnel

aemble av<

^ue le Icgfl

Madame I

ment il n'e

leur mdre;

fflaison N<|,

Qu'arrivi

charge ^djs.

' Idgude, ese

autres 1^
de leur 1«^

vaison qui

quelle a 6t4

«emblable ?

doDtle8dis{

Bien plui

r^ido de la

anz ex^atei

ez^utioD d«

'•onstaier ai|

parti«alier«,1

Si lei ex^
Jeor mandAti^

•u l^gatairei

line le testate
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«u point de vue dtt testateurrLilTnT
««7»s.on. En se mettant N. b"««,

wtion. .

'««»"eur on comprend n.,cu» toute k porttfe de ce^te d<Scla- **^""»r

lia mort de sn fomme et oelle de Lauw Miirl«m« w - • i

'

te«tate«r do modifier son testa»orfl p n;„?cZ. 7^";. '"' ^''"' '«

tes«.mentrinjonation depayer toZjoBflJS^^^^^
'"* "''" '^"'" '« '

iHo.titue/en con^quence da Ss de "^^^^^^
'

nfeiduairosc6njofn.en.ent aveo st trot JL v'
•"'', ^'" ^'^ J^g«taire«

%at«ire«r^.id„„i„„„„ UeuX ^i V^L-j^^'T
•! 7 . maintcnant cln<j . :^ , _„

r mortdeMudame'HurrinetodJs^Z;/ r^^^^ *^^^^

H iostitue Harrington Sdetrr ^^'^^mriM de la maiso.. No. 19,

...atreenfanteM^tair;; l^J^^' cfltV" T^' ^-' '^^
'

«u d'autri objet que d'<5tendre 1. lZry,AA .

'"''* '*""*•'* "'"^^'^ P«« V

personnel dans la iM.eee^o'du testateor L'idrdl /''' """" ""'""e^ '^

"

-emble avoir 4i4 mtSFwioS^S a .
* '^P"*' *'"« »°"»«ion

*«"«'•»««» de«R la ta^^^^^^^^^
P<^n«.it-il p„ ha«.rd

Madam^HarriillELC Tilt" ^7 '** ''^'^" ''^ '* ""^'^'^ion 4 -

-^nt il n'ed wmTfi^nT 7 * T ? '^* ""** ''*™'*'«' Malheurense- ^

autre, legs faits A leur mdTuI .r.'
/*' P""' "advertanee des deui'

de rear ;^ ,i, ,,„re„ttltlrr« CZ"'T.^^maison qui kur est l&ufo P„ «!k u
*7P°"'*^''ede •3,000 affcotant U

quelle a'^t^nntenS^tesfCt^^^^
4«mbl»ble ? Rien ne toe ZTTL V^^f^^^^' ^'en arriter & une conclusion

doutlesdi,po3ition,L;irt:^^S^^^
,

I-irtieaUe«.
' ^^^"J«'t'«° d* toute. le. dette. et d. tou. le. leg.
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m
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Wh. Baniof-
t«B ct al.

and
N. B, Cone,
w-faallti.

II mo pnriiJt, en consdqu'cnc*, cluir que la noturo du teftOnnent doot it

s'iigU r6nd iinpusaibki'npplicntion DlToaB hotuel de I'orticle 889. '
.

'

^

4

il me Bcmble que cctte question no poiirrnit gui^re 6tre soulev^o queans nil

caa ph ie tcstafeur .n'ayant fuit auciune dispositjon quant au paiemenf de ses

dcttcB, c'esl afors & la toi A rdgler ce qui nc I'u pos ^t^ pnr le tcstomnit. 3'ai

donn^ ik c^t^inippftHnte qucHtiotp >! habfloment trail^ido do part et d'autre duna

Iqs 8avaDt<#di88ertutiona des' honorables juges.qui ont 6i6 nppel^s h cxprimcr

leupsopinionf", tbutol'uttci^tion qtt'elfc miSritc; eopcndant jo n'ui pu arrivcr ik la

mdibe conolusion quo ccs' HoBorablvs jitges 8ur rintcrpfdtutiuii i, donncr A

Tart. 889ret'je suia d'opinioa que (jcllo* qa% ont odopt'uSo no devrait pas

pr^vuloir. .
. , -

Jo m(j pern^ttrai d'ujouter que l'interpr<jtation de I'art. 889 adoptiSe par la

majorite de la Cour du* Ifano'de la Beino.no pcut»manqucr dlentrfincf des

concdqjicnocfl de la pTus hautograv1t<5. Cctte 'question, soulcy^o en cctte cause

pour iu preniidro fois, n'a jamiiis attir^, quo jo sachc, rattoAtihn dea teHtateurs

ni des notuires,. Si cctte interpr<Stuti6n^dcviiit pr^valoir? qued'ar»angoment»

de famille, f:rits depuis la publication du^)dp civil, vontfetw troubl^c". ITy

aurnitril piis licu dan% ce cus a I'intcrvcntion de'la le;;i^laturo pour Conner 4

i'intcrpri§tation qui paruttra la plus ep hdrmonie avco I'esprit du co'do toiTit,. Ia(

san^tiun legislative ? *
. '

'

jkeNRT, J.:—I think the intention of the testator is very clear to divide tis
'

property among his daughters, and I think the direction to the executor was

merely intended to take away the righ^ of th<$^arty, in whoso favor the bequest

* was made to cair up«n the hefr at law to pay off the hypothec. The 'effect of tho-

law in ^e.Proviii6ej|fQuebec is a litt)e different from what it would bo in ptli^er

province?. /T^S eJreciitors in the other provinces atid in England are palled <

upon lo- pay the debts, while in Quebec Ifiey have nothing to do with the debts

unless the testator calls .upon tiicii^to do so. In this will there is a clear dircc-

tioii t& pay all tHo deb^s, and it includes this hypothecary debt as well as the

. other debts. I think, therefore, the appeal should be allowed. ,

TAScniREAU, J. :—On both off .the p^nts urged by the appellant, I am of

opinion to allow this ap|)eal. • ».
'

In addition to the cogent reasoning of Tcssicr and Gross, J.J., in t|ia. Court

of QuceiTs IBcnch, in pupport of ^le view that tirt. 889 of the 6odo does not

make a particular legatee'liablc, withou.t recourse, for the'^ debt of the testatbr

hypothecated upon th^ immoveable beqncaj>hed to him, I remark that ' the said

article of flie Civil Code relates only to immoveables ;,and this not inadvertently,

since art. 140 of the report of the'ttodittrs, which it purports to aHiend, gives*

the law both as to pledge of moveables and as to hypothec of immoveables,, so

that clearly as to moveables, the rule is still that a debt of the testator' i» not

piyable by the particular legatee. If, for instance, he leaves to bis particular

, legatee a watcl) which, at his death, ii pledged for a certain debt, this debt has

to be paid by t,ke heir or universal legatee. Have the co^ificrs intended that a

- different i^lo shoujd prevail ad to immoveables ^tJp to,the Oode; mov^iblcs aiid

immov^ablca h^ve certainly always been on the saiib fooiing in this ^Bspect, aid

:-,-^~r irife.:
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Win. Barring- Two antls of tfie Parleoiont do Parii,. oiled in Jftcrlin'o Sep.'*', relating to

^inti
*

- *'" "noaning of^e worth in a will " pay mj dcbta," haw some analogy with

N. B. Corse,^ the pi^sent case. •*
-

M-4)ualit6. . '

In th($ first oaso tlio will was as follows :— ~;

" Je Ugai i^ Jladame-de Mailloc et k Hitdame de ShTwn toat c« que Je p«az leur donner

Je Im prie de lair« prier Dieii pour moi, pqjftr me$ deiu$ et.|£coinp«n8ec roes domestiqnea."

^ Oetie disposition (says MerKo) a fait oaitro la quetfiioo de lavoir si les hirUiers des pro-

pres devaient contribuer auz dettes. Une sentence par dlfaut du ctiAteiet avail proooncft

\ I'afflrmative. Mais par arrdt rendu le 32-juin 1728, cette sentence a bib iiilinn6e, et il a bib

ordonn6 que les h6ritiers jouisaient deSpropr^s'sans 6tro tenths ds co^tribucr k aucune
dette. /

' ^

g. The second 0^ ia given by Morlin as follows :-r-

La dame de Talaid faisant son testament, s'itaH expliqu6 en ees terraer: '• Je veuz qua

__ mesdeites soient payees gur mes biens patrimoniaux. J' institue.-^e prince de Rocbefon}
legataire universel de tons mes sus-dit* biens en toute Jouissance et propri£t£, & la cliarga

toutefols de payer les deties de ma succession et acquitter sur les biens folids le legs qua '

j'ai faits." Aprissa mort, contestation ent^ les'biriliers et le 16gataire uniTcrsel pour la

contribution auz deUes. La difficult^ naissait de ce que la dame de Talard avait d'abord
charge ses biens patrinutniaux d'acquitler Ips dettra, et qu'elle en avail cn8uite,£jbarg£ soa
ligataire universel, auqiiel elle nc pouvait laisser qu'une partie de ses propres. Leiega-.
taire uuiversel disaii que, dans de pareiUes circonstance*, il faillait consulter le droit com-
mun, siiivant iequel les reserves coutumiires contribuent auz deties, a^ec les objels com-
prisdanslelegi universel: " Mais par sentence des requ6ies dii paliis, du^^aTril 1755,

conGrmue par arrit rendu le 17 juillet de la mfime ann^, sur les oooclusions de M- Joly de
Fleury avocat-gun6ral, le parlemont de ParisiugS que les h6ritierS ne contribueraient pas
auz ilettes pour les reserves coutumiires, et que le l£gataira universel le paierait seul."

I aui of opinion to allow the appeal and to dismiss the aotion en garantit,

witii co->t8 in the throe oourta against the respondent. "^
.

I remark that, tliough the registration of the obligation upon wl^iob is based

the principal actiop is admitted at the enguHe, such registration is not alleged

cither in tlie principal demao'i nor in tlic declaration en garantie. ' In the first,

fuch an allegation was nit nscessary, but was it not in the second? .1 also

reniaik thaphe action is, upon a transfer to the plaintiff by the original oredi-

\t»r8 of thi^suni due by t'le late Stymour, and that the only »gnifioatioii of that

lanslcr alleged by tho pliintiff is a signification to^Corse. If Corse, as held by
tl\e court below, was not liable lor this 8ini,is the Bi;^nification of the transfer

UfH^n him sufficient ? i , . 4^

SwYNNE, J. :—Althouifh I fully concur In tiPl|i{||tnaent of my brother
*-

Tastihereau (which I liave had the opportunity of 'seeiiig) upon the quoNtioD

which has, been so fully and ub!y discussed by^he Jeurned judges in the court»

below\and by the. learned counsel in their argument before us, as to the tru%

construWion of the expression in ai tide 889 o£ the Civil Code of the Province of

^6ec, mamely :—" L'h^riticr ou le l^jraiaire univcrsel ou & titre universcl n'est

pus tena\de I'hypotlidque," as it is in the French tei^t, and " The heir or the

" universal legatee or the le^'utce by general title is not bound to discharge th»

.

"hypotheci" as itja in the En^libh text, still it is not, in my opinion, aecessaijp

* Vo. L£gaiaire.

1 .>
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Wii- Ibnriiit> Ms OKTOuUirc/' and bo dcvlned a lioura which he oooupied to hU wife in fee.

\^^^ ' The testator had oroatod an cquitiible uiortgtigo on tho houae bj a dopoHit of title

N. B. Gone, deeds before his death, and the question was Whotlier or not the personol estate

*M*)
• should pay tiii, nioitgoge. Tlie Vicc-ehunccllor held.thut thia will contained nq'

sufficient eiprcssion of intention of the testiitor that the niortgoge should be paid

otherwise thnn under the provisions of 17th and 18lh Ftc.,oh. 113, that is by

the Hpcoifio devisee of the bousr, and he supports thia conclusion hy tho following

langungti

:

, i

The tMtator does not say that the debta are to be paid out of ^bls personal estate or bj

his eiecutora. Had be uied the word« "by my cieiButori" there would barebsen lome-

tbioK on which to build the conclusion that he meant to express an intention that the general

statutory rnle should not apply. There would have been moie room fo/ argument ii tifs

property had been derised in strict settlement, but tbe gift to the widow being in fee, there

was nothing to prevent a sale for pajripcat of the mortgage debt inmcdlabley after the

testator's decease, „
''":.

j . :.

' "-. / ...'

Y

Woolstcnoroft v. Woolstcncroft pame upbdHre Lord Chancellor Lord Gampbell

in appeal* who reversed tho decision of Sir J. Stuurt, Y.C. . The Lord

Chancellor sajs

:

I will not say that the words here relief upon are mere wordiT of style, lilce the pioos

phrases with which wills usually begin, but they do not seem' to me to show that the testa-

tor had in bis miad the option given him of making the debt fall upon the mortgaged land

or on the personal estate. He dues not say that the payment is to be out of his personal

estate, but out of his estate generally, and the rehl estate being pharged With a)l the debts,,

and the payment haviiig to be made by tbe executors, the executors would have the mean»
of effecting a sale of part of the real estate, if necessary for that purpose.

And Pembrooke v. Friend having been cited, the Lord Chancellor soys that

there the Vice-Chancellor, Sir W. Puge Wood, seemed to him, merely by tbe

observations made by him, to intend to cTistinguish thcdcciHioa of Sir J. Stuart

in Woolstcnoroft v. Woolstenoroft from the cage of Pembrooke . Friend ; and

the Lord Chancellor attribute no weight to the words " by my ezcoutors," used

in the will in the case before hiin because he held und laid down as a rule that

»

testator' could only signify his intention that the personal estate should pay the-

mortgage debt by cxfrcss words, didaring thut tlic device of the land mortgaged

.
should take th.e land free of debt ; thut the sumo rule should bo obiservcd with-

respeot to ezempting'the mortgaged land from the ptiyinent of thQ mortgage debt

'MB was before observed with respect to exempting the personal estate, the mort-

> g>gfl Isod being by the btutute made primarily Ujiblo as the personal estate had

been previout-ly; but in Melllsh v. Vallin.«t^ir W. Page Wood takes the-

opportunity of ^bowing tl at the learned Lord Chancellor had fullen'iiito an error

in loy'ing down the above ruloy'arising from a want'pf due appreciation of the^

'principle tipon which the rule of the'l^w that to* exempt the personal estate

•x'press words to thut effect ma.><t be used was established, and he held that the-

rule, aa laidJlown by tbe Lord Chancellor, could not be of general applioution,

and he held that a bequest of pei'sonalty, subject to the payment thereout of all

the testator's just debts, folloi^ing a devise of land in mortgage, whiob deviso

• 2 DeO. F. * J., 34T t J.*H. 194.

-\/
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snfffl deht .n^ !.„ I .

pnpiarilj iiublo to tho poymont oftlia mort- •" •»^

nil nil «.fc— I.: 1

-"".-cu oil ma irocliold and eaaehold estatM

•^d"wZn'd Sr*^".^'
^''^^'^ •««»•»«' «l-«'*ed,tha; all h»'ju.t debts,

'

' e«cutoA*W ^ '"".'' "'^""*' ''^''*'*' be paid and diseha^^d by hU .e«cutprt ihpremafter named as 80on,a8 eonveniently migbt be after his deooasLut of b.. pergonal estate, tbeMuster^f thel^JK bofdin/l..^^^^^^^

tha r 'r;?'^'"'^
^"'^ ^'""'^"«'

'» Wodstencroft v, Wool^cS heW
'

that h« ^.u d.j „„, i,jj^„,^ ^,^ .^^^^.^^ ^^ ^,_^ ^ tha tbrli^f

^tl thr„«r'"f. "'r" ""^ *••" •-"'^ '»'''•'-'- •»•- -primarily c'r^

.pen .0 estate partieularly devised. The learned Vice-Chaneeilor ,lie«, «^ .
'

l«rU..a uA' I'',!!jl.;'''J!L^"
•' -ome intention con.r.,T ,.o themortgag. being

»

^ « upon UM nfortgage eatote, I am. l>ound bj the languaga of the Act. -5 i'

*aOB««T. MS. t 31BMT.33. tUBear. IS Jar. M.S., 325.

^^^
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Finding tliera Ihut there wun »a'>h intention ho ounio to the coiichiNion thiil

tho (luviRfiu of tlie pomonal cxtulo did not tuko nn^thiiig until ahe Nhould pay th«

mortgngo ddbt.

Tho I/trd Jinlicmj Sir J. L. Knight Druce nnd 9ii* Qoor^e Turner, upon

appciil,* offinnc'd thiitidcoiiiion, and luid down tho rulo, thtt tliu mortgaged OMlat««

arc not'liiible wht^re tho debtn nr« direotad to bo piiid out of M)niu otiior /und
;

and Hir Qcorge Turfier, referring to tlie obBurvutioim of. Lord Gunipbcll, ia

Woolstonoroft v. WotilNtenaroiY, that thoaame rule which wua uppliod to exempt

tho pcrxonul Ohtutu aliould now bo upplioj to vxottipt tho ulor^{llgod «Htiito, miya
*

thut ho thouglit that niennt 11.0 more Ihun that the intention inuHt appear,

and thut if it inoant tliut it was necetuary for tlie ciproHHioit* tA hIiow an intoo-

tioD, not merely to chargoaonio other fund with the debt, but oImo to discharge

tho CRttite nmr^giigod, tlten he was not prepared tp f«illow tho duoinion ; aud in

Moore* V. Mooro, which was a Ofiso similar to Rnwaon T. IlarriKon, the 8;inie lorda

ju8ticoH,f following their dcoii»ion^ in Eno v. Tuthani, overruled the deciHion of

the Muster of the .BoU!>, which wua siniibr to tiiut in llowson v. Iliiprisun. In

Muxwell V. llynlop.j Vice Chuhoellor MulinR,.wliO'iipprovcd of.X'tn'd Cauipboll's

judgment in WooUtencroft r. Woolstcncfol|^>i»4 who Buys thut if tho Appeal

Court had not decided the other way hot ahould have gladly followed it, lays

down the rule, as settled by the 'deoiNions,'^ to be,—that whenever a tCMtutor hna

niortguged.his cstatoa and, by his'will provides a fund, either bis rcsiduury per-

aooal estate, or an estnto doviMod for the imrpose, or the general personul cstilc,

and other property mixed up with it, or, in Qtho^ words, when ho provides a

fund of any dcwcriplioo whatever for the payment of his debt*, that is an indica-

tion of an intention thut tho lund is not to bo the primary fund, but that the

personal cstote, or the particular fjiiid provided, ia to exonerate it fiom the

mortgage debt. '
,

. ^ .
^ ^

^ -By an Act passed by the Imperial Parliament on the 25th July, 1867,' 30th
and 3lHt Vic, ch. (J9, which was passed to explain the operation of 17th

and 18th Vic, oh.^13, it was enacted that in the eoH»truction of the will of any
person who mij^ht die after the Slst d:«v of Bucomber, one thousand eij;ht hun-

dred and sixty-seven, a general directionH|iut 'the debts or that all the debts of

the teHtator shall be paid out of his per'-otiabestate, shuU not bo deemed lo be a

declaration pf an intention contrary to, or other tliun, the rule eKtubliuhed By the

aaid Act, un^ss such contAry or otjlier Intention should be further declared by
words expressly or by necessary implication referring to all or some of the testa-

tor'& debts or debt charged by way of mortgage on uny.part of his real estate. In

Brownson v. Lawrence,* which came before the Muster of the Rolls in 1868,
kftcr thepus«iug of the above Act, but in which tho question arose upon the will

of a testator who had died in 1860, tho Muster of th^. Kulls, after reviewing

Woolstcncroft V. Woolstcneroft, Pembroke v.. Friend u^ Eno v. Tathum, Was
of opinion that in eonstruing the wills of testators whcl have died between th«

'

Slat of Dc<rember, 1854, and the Ist ofJanuary, 1868, lite must follow Woofstea-

• 9 Jur. N.S<, 481. , t 1 D. J. * S. 602. t L. R. 4 Eq. 40 r. H L. R. 6 Bq. 1 ' '
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Wn, ITiiiTlog. •f t)M>n. to Mil and i<I«|mim of all imI Ntaila !• mm brlonitliyf, •<! not iMnby li*qaMtlM4,

^
too tl •!. tfft aueh |irir«a »nA oa siicb Irjin* and rondltloni m h« nr thvjr maj dorm nniwt adTaniaK*-

N. li'oonr *"'' ""' '" '*"''" ™n»»jancn and di'i'rta of tala llicrcor, and to atlininiaur gananill/ nt;

••^ntlU6. ' **'<' Mtala u if th« •now btlongad Ui them iJ^rtonall/.

Now thoao cIuuMi*, tnkon tiiKit||ii-r, riprow tli* otnar rnlrallon of Ili« ••al«»or

t« bo to doviao ilio' wliolo of liia pcmonul catjito to hU named rieoutnni, and to

giv« thom complotu power of dlxpoaition OT«r all of hia roul,ratat« not bcH]ii«nthod

bj the will, to (tnuble liJa czpoutora, with tuoh pnrticulnr portion of hii «atale, to

adminiater hia eal«lo gtmorully, and In tha courae of audi udminiatrafinn to pay

^1 fcia dcbta oa aoon oa pos^iblo alVr liia «|vo<'aae. Tlio bcqiicathod rual eatuto ii

pooinllj oxwptcd firom iWronI o»<tjito over -wliioh, in aueh adminiatrution of lh«

teatulor'a vatutc, hia oic«ut«ra »hou|d have any oontrnl, and the olaua« oporatca

na a ohargo of all toatalor'a dvbta upon tlio wliolu of liia pcnenkUy and that por-

tion of hia realty not apooiflonlly bequeathed, Ihua diiplaying a manlfeat inttQ.

tlnn of tlio teatutor that liia bequeathed roftlty, of which tho tenement and
dwelling houac in question la a piirt, ahould bo einmpl. The Qrafruetunry life-

«itiite deviacd to tli« tcatutor'a wife can plainly operate only upon the rool «Htate,

ciccptod from tho catute, over which, for lhe°purpoaoH)f adviniatrutioD» control

in given to the rxocutora, and audi pomonal oatute, if any, and aueh real eatate,

over which tho rxeoutora were given control, aa ahould rcmuin after theeoniplet«

adinihiNtration of the tcatator'a eatate, ond conscqucnlly uj^tur the payment of

all hia debta. ,. '

f» /|p v y

_ Tho devise ta the wife !a oa followa :

I five, deviM - and l)fqueath to my dtarly bfloved wife, Dame Tamer Murray, tba
ue, uaufructani enjoyment during her natural life of all my property, whether real or
ptrional, moveable or immovtible, moneyi, utocka, njnd«, aeeuritiei fur money, and, lo
line, everything that I may die po«aeiaed of, without any eiceplion, or reserve and with-
out being obliged to n ndcr an account tliertof to any paraon whomioever, henby
ConititutiDg my aaid wife my universal usufructuary legatee and deviace.

Then, oftcr the death of tho wife, the partioulur roulty in question, of which
the tfstotor'a intention was that his widow ahould enjoy during her life the ooiq-

plcto usufructuary onjoymont, without\bcing obliged to render an account to

ony person whomsoever, in deviled in fcaaiinplo to one of Ids duughlcrs. The
fact that tho testator's widow died in hia life time, and that he thereupon

made n codicil to his will, providing that the devisees in fee In remainder should

immediutety upon testntor's death enter into possomion of the estates by tho will

devised to them after the death of the testator's wife, can moke no difference io

the determination of tho question before us. Then, by the codicil made after

the death of tcstator'n tiauglitor Laura, to whom the fee simple estate in

rifemainder after the dcnth of the testator's wife, in the tenement and dwelling

liouso in question, was by the will devised, tho use, usufruct and enjoyment of

that tenement and dwelling house was devised to William Harrington, husband
of testator's daughter Laura, for tho term of his natural life, and after his death
the same wus dovixed en pltine propriitd to tho four children issue d'hia marriage

*

with t^fitotor'sduughter^Liiura and to thehurvivorsof them, in equal proportion*.

And by thiH codicil William Harrington hid as full use, usufruct and enjoyment
«f the property in question for' the term of his Dutural life as the testator's

.1 " •=*." ,
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fi-^usllM.'
^ !«; ! u \ ?:•

"^"""^ "" "' •"' •"""•• •"•' "'• "hole of hi. dobu «. «. o'S...
-. . fir.t paid ou. of ,bo per«„.U^ ,«d « maoh of hk r«,Itj m wu do» .n«,|.

""-'^
1«..lly S««.I,«J, I «m of opblon that tho .„^.,„r b.,, bj hi. will ol^

«.ed by tho «.!e of .uc^, te,Ut«r'. ,o„I «.,„u. o,„ which .^lal powr. for

-., b, «crei«cd If .h. pc,.on..ey .hou.d pro., u, b. InHuffioieo,. .71T.h'".orr^a^d ctaU .hould not b. prun.rll, Il.blo for .h.d«bu ch-r^Ld „po„ e^A con r.rydc.i..oa would, l„ „., „p,,,.,„, ,,r„„t th. p..,„ LaL ofZ
_t»Utor. M appearing b h.. w;i|. The .^^.1. the^fore. .h«„ld bo allowed with
flO.«., and th« Judgmcni rondck^d by |

Quoboe .bould b« rovonwd with eo.t«.

Douin A JoMtpK, .olioitor. for op,

RabeHion A Fleet, wlloiton for rci

ior Oourt of the Provwoe of

tpeal allowod jiith ooat..

; "t

COUR DU BANG DB LA filiJNE, 188fc

(En Appcl.)

* ^OrrPRBAL, 29 NOVKMBRB 1881, ^ '

Pr«J«nt«: Sir A, A. Domtow, J. C, ot to. Honorable Jugo. Raiout
,
TuguR, Cbobs ot Babt. . y '

ALPRBD BACHANO ar At.,
"''

^

APPILkAMffa;

iOSBPH BAUUAl>rb. W'

iKTIIli..

dZT,^T"- «;»-^:"*»'---<?^- ^' dtfende.re de recevoir le deman-

dZnarZ !' ^^ V' <^- (^-^oregue la pen,ion^d^.dU par oupour lemarinul l^ cour ne pent re/ueer MSlfante hprxvxUge ducritionnaire de recevah- ehez eux Uur pinimS^dmmi^

•ntre wn gcndre) pour one p«-ni.ion alimontaire do |14.00 par rook Voidl» oooclu..ona de Taction: «' Pourquoi lo deroandcar conolut kZJ.t
P» mo,a, ans.! longtemp. qu'il en aor. beaoio, .vee d^Jpcos, etc

" '

« l^ln'^IL*"'*""
«%«tion dan. la d^oLration que le domandeur e«t m.rid« .coonde. nooea. La penalon n'e«t pa, demandio poor Joacph Bwhwd ««•» «poa«, „„, «,me„«,t pour Jo«ph BacLod p•r•o^M,ellcm*«V

^^
Acette action lea d<(ende«ra, deux petit, ooltiv.teur. de 1. «»»««,« ont^aqu'.Ut«e,t incapable, de payer^ne pensio, „ demand^df' ll- -, __ _„ r-.^vi uuu imnsioD au

rkyyv^^vir dawHcor rtinnffl,^n6iirrirTt"le^ti7.
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r

S.1
„„:?; "; P'^'J^/J*

^*'"""*'""' " '^P*""'" 'I"'" ^*'"* ""'^ «» "^o-des nooe.:

J B/eUd
^" ''

^'""„*»^''f^
do pourvoirA la subsistunce desdn Spouse; qne les d^SfendeiriJ. B.ch.nd. „ ont jamnia offert do recevoir lo demandeur et soo i^uae che« eux

" Lea d<5rendoura ont rtpliqud, en aubstancc, que I'offre dea d^fendeara a'adr^
•nit tout autant A l„ femme qu'au man

; qu'ila n'objectaioDt paa A Jea rWoir
tous lea deux, ai la Cour enjoignaU aux d^fendeura do ce fairo

^
Lo jugemont do la Cour Supirieure a <5td rondu par aon honnoyie Jnge

honbrablos jugoa l^rranoe, Rainvillo et Laframboiao, lo 15 diSoonibre 1880
Void comment se lit lo jugement do la Cour Sup^riei^re •

" Considdrant la condition xiea ditea partica et lour pauvret* relative tel qu'il
reaaort do la prouvo, et leur offre de loger, nourrir et entretenir lo demandeur

* 7-, '*"7''™f
"•«

'
"""Jn^ient I'exccption pluid^e par lea dtffendcura et dfolare lea

. . —^ j!
''

"f";
^'''^! '' '"'"*»'''» '' '^S»'«« i «° consequence ordoni.e,et enjoint aux

•dita difendeura do logo^ v6tir, nourrir et entretenir le dit demiii,deur, en leur

SX'Ite'^ "*** ^" "' '^°™'"'' '' '""'^'"""^ '^^ «*d^ande«r a«x d<$pena,

^ , ^
Lo demandeur appela de ce jugemwt i ia Cour de Revision qui rendit le

jugement Buivant

:

,
~~ ~—

~

'

" Considdrant qu'il est ^tabli que 16 demandeur eat sans moyens et incapable
de gagncr sa subsistance.

" Considdrant qu'il eat eUbli par la preuve q^e le demandeur est maritf en
,

aecondes noces. * /
"Considerant qu'il est prouvd que. I'un des ddfendeurs, aavoir le nomm^J

burprcnant est propri^taire de deux immeubjes et d'un roulant valant $6,000 00
(etJv«e Sea dettea paj^es; il serait encore asscz 4' I'aise.

"Cousid^rant que dans lea circonstancea de la cause, I'offre faite par les
defendeurs de reccvo.r le dit demandeur chcz eux, entraiuerait des difficulf^s A

, ,

raison do son second mariage, et que lea tribunaux doivent autant que possible
ne pas obiiger les peres 4 aller prendre leur pension chex leurs enfantsf^qui
•St souvent la source de difficulrts et de d<5sagr6ment ; et conaid^rant quo le
jugement qui a ordonn^ que le demandeur prit sa pension chez lea dtfendcurs
est erronnjg

" Infirme et annule Ip dit jugement et procddant a rendre celui qu'aurait dft
rendre la d.te Cour en cette instance et fixant le montant de K pension qui
devra etre payee au demandeur i $6.00 par mois, condam^dsdea defendeurs

^
eonjointcment et solidairement^A payer aa demandeur k somme de $48.00 pour
•rMrages de la dito pension alimentaire depuis I'institution de I'a'ction jusqu-rce

i*"I« A?
'"'^*' ^ '*''"'''' "*"""' *""" P"°''°"' "° ^'' demandeur la dite aomme

de $6.00 par mow payable d'avance, le premier Jour de chaque toois, et le premier
pa.en.ent devant se fuire le ler de Janvier prbehain, avec d^pens Iana la dite
Cour Superieure contre lea dita defenfieura en favcor du Hit demandeur, et aveo
les d^penade cette Cour de Revision contre lea dita defendeurs od faveur da
dit demandeur, et distraction dea ddpens est acoordee, etc."

° . Lea defendeurs inter^tirent appel de oette decision. Voioi en resume ce qu'ils
diseat dans leur factum : »

V 7
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MJiut prendre
1 action telle qtt'elle «t. car il „'e.t pas p«r,„i« do refmro un.

.09 .
,vec jano rVnse 4 u„c exception. Le dPp,„„d:.ur dcv.it all^-uor nuc a

Z rl: r"*'
'""

I*

""'• ^'"^'" ^'" '" «J«rendcurs o„t fui,Jl,..,fcur rdpl-que, de reccvou- en leur demeurc I'^pousc du dc.nMndcur e,t .M.ll„.ent

l«ur e.prt d entente. Par con^^.tw-nt, l'intin.tf no pent di,< con.me il 1'
, f .i

Si^:rr •^^^-v"-'*^'^^^^'^"-'^
«cco.d;r;:;:!i! .t

,
B^cband est mar,« en «econd6s noces, comment pouvcvou. .^Sparer l#»uri de.a.«m.e; ..chose e.^ impos«i|,lc ; " eton.a^nvoqu^ 4 I'uppui I ceLf ^"oitldecohab.tot.on. dc dau.icile, dc tutcHema«4..te.. etc. (Art. 1^ Au^^

'^wi:^::::;^^"'^'
««««„ de. i„conv.nicnt:qn.on iq;:—

Le jugoment de Son Honneu, Ic jugo MacKay est parfaitemcri t lo-Monc L.

fZri . I
P"""'""

'
•' "'"'' ^""° P"» ^^«""»"t q»« •« ""vant jure ait

•

.t de exocpuon. Aucun autre ju^cmont ne pouvail e.rc reiidu ; car, la defense

rrra'ctioT
""""" '"'-' '"*' '^ '^ ^-^ -»^^ ^^p-^ •- --r

^
jupcr.«,re. Sur la quest.on de la.t, la prcuve e.,t des plus fortes. Les defen

SoLs ' ""' " ' "^"'"^ "" *^'**^-U»- C'm lopinioa

La question 4 decider est done la suivante •

Fcuser aux .nfants le pr.v.ie^'e d.scr4tionnaire de reocvoir ebez eux le dcman,deur parce que oc dernier est ttiarid en secondesnoees
' «« '*

•

*-'"••^'

teinen en<Ut> rccevo.r.leur pdre ou mdre dans leur maison et 4 leur table -

ive tie Id" ""
i*^^'*-

-"•« 1- d--de d- aliment, les en fan*;^doiyentStre oondamnes 4 reocvoir chcs eux, chacun 4 leur tour kurDdre ou

„It '

^"'""\""* ''"^•"^ P""« '"^ ''-"-. ^ commencl'p r ;«W del.nfants; par excmple, s'ils sont quatrc enfant,. o„ Ics condamnc 4 le^ « evJrtour 4 tour, chacun pendant trois mois de I'annfe * '

la1^'T *?
^' " '' '" "'Are demandcnt I'un et I'autre dcs alimente, commt ^

h^»rge dcs dcu, en m6me temp, pourrait €tre trop considerable orpTuUa^r^gcrentre lesenfant, en chargeant les „ns dup...t les utrcrl

A. Bachanl.
etal.

vs.

J- Bachand.

« >

I

^
i.
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'1

JL, Bftcbaqd
Mai.

/. wcband.

I, ''

AinsI doDo, le pdro et 1« mdre pcuvcDt dcninndor I'un ct I'autro dcs aliments.
Le fite le pout faii-e pour gon propro •cftropte ; la mdre ausM. Dans I'cspdoo on

'

pent d'autnnt plus roisbonablemcttt le^suppaser que la femme du demandeur*
cspropres enrunts qui peuvent I'a*«i8ter. On voit aussi que d'aprds Pothier
Ics circoo8fcanoc8 pouvent obliger lo niari of la feniino i habiter cliaoun dans ua
domicile diffiSrent, "les uns se chargcant du pdro ct les autres de la mdre, "

^itliierne vftitdono pas en oela dcs dangers graves, ni I'dtrangeld d'une situation
fa^pse ou ill<Js,'ale.

' >.
""La feinme est sans doute obligdo d'habiteraveo le'inari, et le mari oblig< d»

la rccovoir
;
niais cela s'entend qu'autant qu'il se troupe capably de-le Faire^ t\

est bicn oblige de mfirae .de lui fournir dcs aliments "selon ses facultds efsoo
,

<tat." Mais lorsqu'il "en manque pour lui, il va de soi qu'U en manque pour

^ ..'D'aillcurs les droits de r<5pouse ne sent pas p4nm4s ; elle peat en tout temps
,

' (8on m|ri pour elle), par une autre action r^clamcr uuq pension. /

Nous croyons done que le motif determinant de lai Cour de IWvUion pout
infirmor le jugenicnt de la Cour Sup^rieuro n'est pas fondtf.

lo. Parce que dans la presinte action lemariseul r4blame one pensioii- on
doit done supposer que la femme n'en a pas bemin, \ s

'

2o. Paroc qu'il n'est pas all^gu^ dans I'acl ion quo le deyandeur est marid en
"

secondes noces et qu'on ne pent par une r^ponse refaire son action. £a
consequence on ne^aurait ici dvoquer la personnalit^ deJ'^pouse ou secQnde
femme, pour combattre la proposition dcs ddfendeurs de reoovoif le marl cbei
eux. <;

' 3o, Parce que le fait d'obligcr le mari H demeurer ches ses enfants, sons 88>
femmi^, ne portc en soi aucune aiteinte aux lois du mariage ct n'a rien d'ilWgal,,

surtout lon^ue la femme ne se joint pas an mari pour d)iiy|Mer la pensioo
floinmo dans, rcspdce. .^^ ^

'

Nouspllons maintenant examiner si les dtffendeurs sapt trop pouvres pour
payer une pension en argent' au demalidcur. jj' plaido^r de lit defense se

..bfce surrartiole 171 du C. C, qqi selit oomme suit: "Si la pcrsonne qui doit
fournir les alipicnts, justifie qu'elle ne pent payer la pension alimentaiie, le trf-

bunal pent ordonner quisle recevra dans sa dcmeure, qu'elle noi^rira et entre*
tieikdra'cetuiauqiiel elle doit dea aliments.",

Toute la questioii est de savoir si les ddfcndenrs "ont justifi^ qo'ils ne pott-

aient pas payer one pension " an demandeur, ao d^sir de Tartiote 171. Si la

^
Cour en arrive 4 oett|eonolu8ion,Dousjjensons qu'elle oe pourra pas faire autre,
ment qu'infirmcr lejugement de, la Cour de Revision ; autrement 09 ^rait
m^nnaltre une disposition de la loi que les Mgisluteurs et les jurisoonsultes oa(
rcconue 8tre«age. " Jc trouve trds Wen, dlt Demolombe (Mariage vol. S.pi-ei)
qu'eiit general celui qui est dans le besoin nesoit pas soamis^ la n^oessittf

loovent homiliante d'aller se mettreen pension ohei oelui qui doifcle secourir,,**
qM«elai-ci ne soit pas forc6 de le ^eoevoir ohci liii. Mais d'autre part, 4 I'i»-

possiblenol n'est teno; et on oonj;oit qu'U peot dtre moins dispendjenz ponjr

-

.
le d^bitcar dc8 alimeoto, d'avoif diins sop ^^nago ane personne daplos 4 loger

/
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rt* entretenir quedoprfleV^^^^^^ montant d'uDO ^nsion •„ a
.rgonf,,uffisantpoarfu,r0|iy»eceUepersoon<iAparteta« aeho«... Quond il

'

J en 8 pour deux, il y en a Ikta* troiB."
*

'

J
Lea d^fendeurs enlrent dans roxcepHon pr^vue par I« loi ; oW !a uaiuro ex.

«pt.anneUe d. la difenao quo la Cour lafdrieure amieoonuo.
L intim<$ fait valoir, dans tsoQ factum, lea raisons suivantes •

' JfZnT/JT.
^" j"S««'«»^d« ia Co«r% prcnuAro inHUDOo quo Vintim^m^lemmt do.titre re^u, nourr, et cntretonu par k, appelant^. Son dpouao ira

fj^ir""' ,?';T'"'
^"^ "PP^'""''' P" '«" r^plique, so sont ddclard,

prets 4 recevoT r,nt.«.4 et son Spouse. Co jugement accordalt A PintiM noD
jeuloment n,o.ns que sa demande, mais il lui aooorduH mfime moins que^ci que
fes appelant. u,offra.ent. L'intim^ so trouvait avoir nn ja.|f«ont qui rondaUuUes v.s.4^.s do ui et do sa fom^t Rs obligations quimposontL *poux
Particles 176 da Codo Civil et qui se lit gpmmo suit. .

^
;*La femme est obligee d'labiter avoo son mari et do lo *oivre partout oft U
jagoA.proposderester; le mori est oblig<5 do la reolloir ot do luiYournir tout

"

«Lr
'"'""'''" ^" !''

*•"'"•"" ^^ '* "'*'* selon w» faciihiSa oi .oa

Mais oomme-los appelants, p4r le jugomont do promidro instance, no sont

femmo do h„tm.e nosora K.soblig<5ed'habiton.veolui etdeksulvro partoutoft
il jugera i propos do rfcstor et il.r^sulto aussi quo lo mari no sera pas obli.r<j do«cevo.r .on ^pou^ et do lui fturnir to^eo q'ui o,t Woessaire po^sa subsia!

'

taneo. paroe qu'etant .nc^pablo. do gagner ^|^o par l«t-mfl«,e, H no pourrait,

TlaIT'" "•""'' "*'"••"'' ''*»'« a«i-tn<Joessairo;.urserbcsoin.
"

t.on dont ses enfants sont tonus e«ver« lui,^V : Fobligation do rocev*
»«t,r,„ourr,retentretenir lour p6re,e«Zcm«,/etnon son spouse '

J^ rt'l;-
*'"

'''"i*""^
'"^^^ '''"•' ""' positiofqui leur permott^ do e'cx-

.Birer do obl.gat.on do payer une pension alimdntairo a leur pdro, et la prouve «

feito dans la caus. justiBo-t^llo
, 1, tribunal dWr y-dopW 4 Frntimtf d'aUet

'

mre Chez ses pai^hts? .

*
•

J
«<

^
_••

-vimo « auer

I- Jtj^r'' t,J^'^ «Wvont^!os brdob^r *«x parent*d^ vivre »vco tearwf nt,, lorsquVl y a l.eu de croire quo los p^ats n'^uronsis do lours oUanf
.

te^IercHpectrauquoMls^ont droit? L'intimd souniot iS^eut q„e n,^

is^ ' ""^^ w««»>| le jngenient do Ittloufd,>o„i6re instLnie n»
oevrait pas etre maint(s^u. V* . * "v M^. »

^
W<antenant lea appelants sontils dans dorf crtnditllns 4 ponvoJS-se'dteager

«?! ob^t.pn do payer ^ne pension alimentoir^ A le?ir» puimte 4 «,uie dTl^
"

;JI^nicle 171 da Code Civil conlientnotro 1^
d« t four„.r dos al.n,ont^ Justifio qu'eUo no peat p.joMa pension^dimentair., .

"«t ^r. r T^"""'' r"*^'*
reoovra dans^sa^demearo et qn'eUe ,i<,urrira •

et entretieodra celui ouquel elle doU des aliments "

«2?-''T T*"'"'
J'^^P^'^io*' «»• •">»« artiQte:'..Si la peraohne qd doit

fi>«rn.r des ahments
; Justifie ^u^eUej^ pent pcyer uar.j>e,„yinimlij

r. 1 ± "'

\'

Bacluiiir
elal.

Bachaiil

%

f
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i- (:,

<

BtchMd Laloi ne dit pas, comme le jugenioi.t, lor^que dos diJfondeurs iont reIn«Te.
, iMnt pauvres, il» no seront p,.8 oondamn^s A pnycf uno pei)8ion »Umgntaire

B.ch.nd. a„,a .1 e d.t que s'ib justifient qu^il, ne peuvedt pa.yaj,.r ««e pe„„o» aKmen!
Iatr«, lis en seront ezcniptd<i.

Nc pouvoir fuire une chose, oela veal dire, «tre dana Uimposaibiliti, do I.
fuire

;
fltfe plijsiquemeni incapable de i'acqomplir ot non pas, ne pouvoir 'la/ain

qu en »e ginant, pour emprunter rexpreHsion do» t^moins de la dtffAse.
Mourlon, dans ses commenbires sur iVtiofe 21 (J ^u Code N«pol<Son,^ui est

k. n.a.ne qUo no^-e artiolo 171, i, b pngo 233 et 284 du premie* voiurao de set
rtp<ytitioD(., paragraphe 760, s'exprime ainsi surta'question de lUligHtion pour
les pdre et mdre, d'ullor demeurer chc, Icurs enfants, et surla question drf savoir
qu|nd lea enfants peuvent Stro exempt^s de payi)r en argent la pension nliuien!

*

§ 750 IV. Comment an, acquUut la dette alimtnoiire,-^ '^ fin ifrinoiptf ' ^
"

« f•»
?.'"'"""?*" »'««q«>"e au moycn d'vne pension en argent ; car celui qoVlj

doiTn «^ point tenu de recevoir cboi lui, 4 son %er et A sa table, celtti qlii •
.'* le droit de ie^iger. <»

.

^ ^^
" I/offrc.eht-(aie.fartc, soit pw un £nfi.nt k son^re Jl sa mfire, soit par on

^^

genjre ou ui.e bru A son beau-rArc ou & sa bdte-n.Are, le cr«Sancier n'est tftna
do

1 accepter qn'ouLmt qut celui qui lafaitjuUifie qu'U hi est impo„ible dt
" patfer me pension en argent. _

" L'offfll est-elle fuite pur un pire ou une mire H son enfant, elle dfiit fltre ae-
«ppf6e dam touB les cas. -. „ "^

,,

,, ":^'*'"f.

<J'stinctio*i est fort sngc. II n'est pas nature! qu'un pdre ou une mArt

^^

soit oblif-d de res^r dans la maison de son enfai.t, sous son auTftri^ eJ dam
^^

un 6t^( de dipmd.mce propre d llesser ,a digniti; I'imppssibiiit^ de faire «utre-
ment pent scule justifior et I^.^Htimer cette humiliation. L'enfant reou dflns l»mm de son pdre eSt, au contraire, i sa place. II, n'a done, du iftoios en pri»;

^

Sipe. qucun niotil legitime pour Wjfuser d'aller choz lui. Toutefois, si par «
•ceptioi^Ja separation ^tait utile, ndcessaire n.gme, lesjusespourraient, eft IW
torisant, perniettre A l'enfant de rdclamer une pension en argent

"

Ifcmolombc, vol 2, No. 48, page 55. «

Denmlombe, au n.6me volume, sous le No. 59, A la page €5, parlant'dcs Oaa
oii un fiU nepourr»it«€tre forc«5 de recevoir la pension aUmentafre, dans 1, mai-
son deson pdre, dit: '« C'cst ainsi que fa presence d'une fcWfe-wArc devra" ette

'

prise au9.si en consideration, (Pothier, 25 Nov. 1824, D. 1825, 11 96 )
"

La niSme chose ne peut^lle pas se dire du oas oii lea ^ofanfJ offriraient de re-
oevoir chei eux, leui- belle-mere t ,,

^
^ ,

V fri'^*'"*
™'''*"^' •" JosS^n'ent de k Qbur de^IU5vision doil-^ire mnintena:

' Id. Parce que ses enfattte, si rintime est *rcd d'4Uer vivro obex eux n'auraieat
jiaa pour lui le respect auquel a droit la paternity

j ,,„ - ,

5o. Parce que ses enfants n'^nt pas justifid qu'ils ne p«fivaient pas lai payer
la pension alimentaire reclameo. .

L'intim^it mentioiJnerenlenninantqu'il s'est ddsist^, quant 4 la solida-
Tite seulcment, de cettis partiedu jugbment dela Cottrde Revision. qui<ioa-

7-^ ' ' -.
.

' : :

t ..
"* ^/-

fe" • /
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lai
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''
'I.'"|'

^
I.I I L

I

lej appelant. A l«i ^,er <^njointemeni et *oliA.irm^,, 1. «.„„, jc . B«>h.i^pour anr^Jn,^, d^.pe„,i««. Cu d,jMBte«ent a e« lia^awnt que l, doi^ ^'JTS^wtte cause /Qt dWii*itiJottef!flii»
h ' « ww -^

damne

Naoo
•ier de wrtte cause fQt dAVaAt jBotte Coi^r. -

Voioi oommenf oe lit l«i jugemoot de' la Couf i'Appel
•

"

Im, noumr et entreleoir le deaH.ndo«r i„ti.nd ea1ear/eHi<«.re, Ztcotda premidre ,a«,„„oe savoir. 1„ Cur Sup6riearo. sW,^a„t A rntllk

eVdrZni^ ir ^l^'T'*"
'P'«J'i^« Parleadit8ddro„deur»apHa„te

,i dielarani leur d.tca offres bonne* et vnlable^ et Id -ale^ .t ordoonant en

Z ^y""*"^*"*^ intimd, en l«rtr deraeure, la vio durant deoe dernier . bien
.

jug*, et, que la Cour de ildvisio. en infirmant lo dit ju,en.e«t eTp^n^Z
jnatance, , «al jug^ rcnverae et .„„„!« 1. j^e„,e«f rendu par |a dite CV 1IWv.«on en oette oaiJfo, le 15me jour de ddcjembre 1880.

r«,dre confirme le d.t ju^^.,ne«t d«.9 octobn, 1€30. riaintfent I'ceoprfoapl«d<5e par Iee.ntim.Js, d4ohr4 leu« offros bonneeet vaLblea: en d)nXae„ee <
.Jdenne et enjoint .„x dh« inti.., de loger, vfitir, nou'^i et etIS
I .ppe ant, en leur demeure. la vie dttrant de ee dernier. el«u,dV^e. iS.

t^T 5^r V'«?»"» «* PhiW«*«eg^ehand. chaque partie pajao^ael(ni» tant en Cour Sap^rieure que sur 1'Appei." • -

^AT. iar^au et Z.fc«./V«He. -PP^laital

''"^"'^' ""'*"''•
"

-

IT, J, ^. RoLidoux, pour«Tiatimi

va.

. ^, \..
'^

\
'- /

SUPERIOR COURT, 1§84,

.
llONTfiKAL, 19TP JANUARir,W '

.
)

* '

Coram. PapineAc, f. ', "l

£>tsibe Pmzi, e>-qmlUi, vt. Louk A, 8m4eal

\ t OBLIOATioH--AcCEPtA«C«-^lN80LVto»^. .^

W^I'd'^^T- ':'''"^^''' ^""^ ''^^' tn t,.eLe.nt*^«lon of thelate John Henry Punglnan, deee^ed the lUh of ^oveiber, ISSOinetituted arf
.Jio" a.«n«t the defendant to revondicate 64 boleflbieaVhofZ^"^^^^^^Mes RaUway.Oompany. pledged'on the 31st ofJun^f 1880. witfi theS

'

that date, payable one at ten months and the other in a ,ei»r after i.teV '
"

oan the buw of «2.160, being the amount of the two notes, with the intewal

-S::^!i,df'T" "'"• •'"^- ''" ""'' ^"'*' "««•« ^«' ^^^aefenda'nt

'T

t—

'. «"

/'

,*

Xf '

s. «

»- r ^ -.

' ,'-1

~\
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IRIOR COURT, 1884.

^A ;!Mi''^''^' !" ''• *•«'''"'/'''>"• '»'"«» '•'«» bond, at as.SOO. Wiih tht

I.. A^n«c.l. be tR^rod tl.o proprietor of theW bonds and .hnt the defbnda<
'

1V rop"'" thoni^to him witbuMpoh delay as the Coflrt shoold
•

.thit ho be oon<Jemne(J to p.»,o wtue4horeof, to wi^, tlw wl
,ly"» autl'oriiod the >J||ire of the bonds or debSntares
«.|*renot«ci.c.||p th6|j(i,ndaot Seoeea|, refusIA to del
paiilfrehiirgcd with qib tvrit.

Tftjt d^feii'ditrtf

allcuc

M
*.;,!•

ippcured anii|<<ontestcd '^th

'K-

-- ±-

lioh are oluime<J|«ii|oh fer*,'

fiat the two prdniiM9or

il>njfttifn in e^hungo for the

|l*n lyV^lth the dcfqiidui,,

DOtbS

proteni;

'president <©/ thl

i^n .the
. dollar, and that >

Sipd Bf^rced witiiK.IT. Gr
qf tbese boVida on payment^

id^bjr Gti^jBcj that ont th<|j li
id^nt his vi^'hts under this ar,

a^ght ;td keep these b^nds on paying the pU,,^™^ ^_..,^ ,„
i^4P(%%ttho>l,i„tiffnwe8 the dofb..da,tyi«,rt«^rt«,an(i >loUm
inoncy%l^*<?^Pi,ngma*i obftut the month of^julji,fc;f800 for

•^ about t^ month #©ctobor, W80
; $500^(1^ ibaM^f « promlj.

&.ade byJ>..ngpart tc^thc order (jf and.endors^ by 8»a), pay^Jble
lis from dut| and ^^an^ferrcd. to hiiu:>r Calais' recpiM and, lastly^

pjTIt'iilwaj

|%i3tli of Sep.

pie io tranHfer and

1,40«, that tbu

of April, 1882,

at I that tlie

qualite the

ranm or$30djthc a«o^t,of a fipn given by Pangman^ defendant

, . ^-:^. . ':V[ **='y.'lf80,^lyai>tf.«8 Were duly demaiid^. AH these sum.
\^'.^;:p^>™;^"^K«3,000.* That the deftuid^nt: is the.ete=yo.ft,ry of tl,e St. tin Bmw-
'•

'^^t^V*'^ W«ny'«rigl.t,feinstJ>n^^an,*;w^^ Was a" shareholder ih that Coin.
.
^^.pmy^imd^wcd $^fi(i^ and upwards on his shar«^' The d*f^kant ofibt«dW

it'r ««I^'"='.fr«» l>is clainj^^-^umV «^^00, and he n.aae ^his offerlii^^rdor to pai^ :,

" ' <ha8e tlje bends to the amoupt^f 1^,000, and hc^ffers the biiiiic* eoainR to

^ebondfiarB not in his possession, that they are nbt worth $5,op; and then
'offers, in eooipensutlon, all the olaiuia enttmcrafed in, the preceding plea an* .

prays that the debt be declared-ertiD<jiui9bed^nd.the actiofl d'---*^--'* - " *"^"
'Answers the plaintiff- specially dl«i|^ the aljegatiopa of defer

i «on. Hedetfturs to tlie second t^oeptiort be<jause ttib defeii(

^
ttiat jplaintiff is (he teioyeposi'tary of the wld bondai ' "

.

aes^ioD and d(M»notJ|Bp «ny ^ight of retention/

\
defendant not olainu|^0[bo proprietor, caRBOt oppose)

'XJ^IR'^ ,£ '

L ;

By his^*-

rstez^^ .'

QOt'^'ny

'their po^

If, becaHse th^ *

ilfifa- tbe playui<<
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SUPERIOR COURT, iW 163

'#, a,.« pe-mm tfll tto bonds of tho CuBpany in „lrL „ ^SF^ - P'""*"?? -
*n, whfch #^8 not cirrwrd oat go tl^.t^h!

^ »<> n-«ot>ifto more ^usijy a .

-Ured U^K u;iS«S&"r "T' P-«'-«^ »»- P-t of the^obligutioa. . ±i .I

•Ota. w«,gi,m Mmm -W^?^ '*''"'?"'' ^^I"" '»» BMrniMoiy

«rii,oiiey lerfMnro npt of tlicijiBagie natnre,»s that offlie nlun*^ 0-- u • *'
ft^Ahe returnh V^^^ n.,J, ...^^^J^^^
^
ltn,m remains to disp&se^the question of Oreeftfe-sibauis^LnfP "' .

a#ure.for|24,»00, und^hut J Senegal 4^!f;?g^^ "^^''^^'^l-

/•..

jatifiBrtn n|^M ti^iit^ . ^,^
^"ipr V^^li*

r^* A .
•:...
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164 8]UPEKI0R° COURT, 1JBS4.

•,.\._

"Ttf*-'

/.

^ „. of the 13 1,000 dobi'nturca bj Pangimif to Oocme ; the dorcndant only sajs thU
L. A. 8,n6c«l. Pangirtaii agreed ,fO-troB«for to Oroene |24,00(»%f thcw debentures on payment

of 11,400. H« adds that iMh arrangomcnt wandulj^ soeopted by Greene, takit
» , ,

«aro not to allege whci\ thin acceptance took place, dftcne, on being exomineV
•1*"" *'"»* t« cannot soy when he wrote his acceptance on the bottom of £
dfied/- He saya that it was more than ttix months previous to the date of hit

,. „
examination, whioli took place on the 29th of January, 1^3 ; he cannot remem-
ber how many more than six, but it must have been after the death of PangmaB,
for, on Being asked if he did not say to Murphy in April or March, 1882, that

,; ^
he had not aooepted, hp replied he did not romemlNrt', but on being pressed h«
finished by saying that hfl mi-iht have. to]d Murphy that he hod not accepted. -

/ Acts souBseing pri«© not having any (ieftain date of themselves until fixed
«n justice or by some circumstance wJiieh dtterniioc* It, and the deposit of this

Act with No"tary Dumouohel only having teen madoofi tho 11th April, 1882,
there is no proof that this acceptance took place bcfbre that date. Pangman
died on the Mth of November, 1880; there is no proof then that the acceptance
took, place before the death' of him wlio wa« bound (o deliver tho 124,000 of
debentures. Greene not having accepted before Pangman's death coul,d not do
It afterwards. Sec. 15, Laurent, No. 478 and 479, paggs 549 aifd following, ?4,
Laurent, p. 11 and % Nos. 7, 8 and.S ; 24 Demolombe .Nos. .€^, 68 and'69.

-^or could he do it to the prejudice of Pangman's creditors after the latter>
insolvency. Now, Pangman's insolvency was notovious before his death, aiid
Sencoal himself admits that public rumor declared Pangtnin inwlvent sdeeil
could not therefore legally•acquire the right of ownership "in th«^xleb«ifeseft
In his first plea ho says ho.acquired Greene's right to acqiiir« them, but he\ha..
failed t^ prove either statement. He has not proved that he acquired thanUVoo
«ither one or the other or from the Pangman suoooMion. The pleas are thews'
fore unfouttded, and are dismissed, and the defendant is o^crod Restore tife

Jjebentures to the defendant witWn 15 days from the dote.rf theP|mcnt^nd
in default to pay the plaintiff the nominal value of>e debentures, to wjip, ^e
sum of $27,000, with interest from tho 8tb of Apsil, 1882, and costs, disdaotiaa
to be made, however, ©f the 12,162, the amount of the two prdmissoiy notes,.
with interestup to the day of tender, leaving the fluiBW)f $24,848, with interest^
to be paid by the defendant In default of the reetoraUon of t^e debentures.

J^eur$. De Belle/euilk d; Co., for flnatiSa.

M<ur$. Lacoite (k Co., tot dekadAQ^. \
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' eoUJl. Jip iHi.VLSION, 1883. -

«0NTRBAL,'3iAVIUL mm;
"

CommSiooTTK, J, Wrano., J.fot J>oiiii|ty,

... - " v«. «„

AitsfixR courVillb,

DkramiMvu, •

*
U PAUL BbUDRIAS,

.

"
,

. *

un. p„u„ui.e centre u„e peraooue^ ,.. ,« Ltt::;':^"^;;^^^^

• qu'il . nomm6 ou d'en pave I Vlc«r ouHV T' '" ^•""'° >«>«»»..ir.

«^.^fS^d?,tTX•JJ" pars';'';' T\
"«•?""'•' '" •'*""•'•".

'

*- cette dfiprtciation. - * '
* ""'' '^^'^ " demandeur U raleuj de

Lo 22 Janvier 1$78. lo d<f«„d.ur fut, par jugemcnt d« lu Cour SuniricuJ^I • Montr^J, oo„dan,„4 k payor aux demapd.ur« f270, avco mW^t sur tS / ^

d'pJnB^^^
''"-•"*• •^^ «ur 110 4 6j,arcc„t.dU18 mai. ISt', et

c!Itft,
'

°""*^V"'.'''''"*"""^''''
4u d^fcndeur. L'hui««ier charcf/de IW

Xt«tK p!|r^::t:ir^;r*^ 'f

'

'renvovdelo 12 i^r« Jan if l „
""'^ ""' " s*""- Ootto opposition fut

> Mt.a. r ,.n .,. l'....- ,X .... T. "f'
^"'

.

" r*'' 1" J'"'"""-! .Miab
.
l.

,

.1
;||

"l - I

nHfft
, 1

nn ct
1
,ul^,,J^lu.. k u.juie uiulson, daus le Village de Ste. Cu^ . v

'

Tri

.<

-.^i »
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/

""/''uK^'
''°"''*' "^ *"** "Ppnfw •»« out l«i ef«ts MiiM doat l« ddfondcur u'livait paa dU

*T»I, d^fxwiidd. liO mis ««>o«UM^g»r|lion den offotn, Ica'aida h d6m<!na)^cr. L»

A. Coilrfillo I"*'*""'
^
''^.^'^"jjHHftiif

'''"'^" P«r4'oppa.ant. Le 7jniivior 1880,

«t I'oppoBunt, 111 '^UpMHpHp^*" jo '"yor, JamDH Foley, le propri«$Uiiro do U
P. Boudriu. n,wm)n oO <(tid^^PffWfit uttinir, pour mn loy«)r, ot Im flt Tondro, hn^

_ la oonn»U8;in^#milt on wmno. » Ijo 2 lovjrior.lHSl, lo dom;vndour obtint un«
ri;?lo ordonnillnrau gardi<in do produiru loaoffutu m\n* on do payor la d«tto Rf)ui

! pcinod'fllnnriNonnoinoiit. Ii«lg:irdion cyunsta lu roj^lo pour Ion raisoiiH muvftritcs.

1 P«"r0o\uo IcH offuts uvuioiit <Jt<5 voiid^o^|^cu, duns In oauw d« Foley »».

0'N«iK ^^0/1^^^^^ jyjj|_ (jj^s,_. ,

^'.PuTooqu'if H'dJtnit <5oouW plus die deux moin, npidi lo jnjfemont Kar I'opp*.

niUj^fyanequo lo domiHiskurno piocdHit h,U verilo do ccm cffot«, ct uotilt&t

loLiitfAion qii'il ontondait procijJ^A In vonto do co*/ cffot», (ordonnanto do IWW
art. 20. /._ J

«. •

<|uo I'huissior ftio g'ijtiift pas prdwitt^ au joiir fix^ pour lu vonto pour
dits cffuis. •. X

cniandcur a rdpondu au promior ^oyon quo m |o gardion

.. . P"" pcrmis A O'Noil do prendre possession dcH ditti cffofs, ot de
'

)«8 triinsportorailloura, iln n'tturaiorit pas d;i5,jM»ndus ot qu'il avait agi do collusion

av^o O'NetPsn n« iiotifijtnt pia lo doiuaniaur do ooa proo»5d<J.<. Lo 31 mdF *

WSl, la rMojfut ddoliirdo abwiuo, Riij^iUo, J., ot lo f,'artlion,fut ooiv^-„.,.„,

•ire '* ompribnqtf dans la prison comuiuiijd du Di-strict do M(intr^a>JML)ii'A ce

qu'il ait rcpr<5i«3ttt^ Ioh effdU a^isis, doitt Jfl u'dtait ohurj^iS ou ait payTljiutJutaflt,

1ft au Mliri^nt, ear oipitul, interflt ot frais, ou la valour dos effota nou r^pri-

entoSij; Co ju^dtont rtit unanirocment jlsonfirm^ par la Coqr do RiSvision 4 Mob-
' tt4il, lo lo scpteliro 1881', SiooUc, jf., Jcttg, J.„ot Buchanan, J.

Le 27 octobro >88l^;1^ Co'irVSuip<iri<jnre( & Montreal, Jwt6, J., a-d^clari

absoluo une riglo, dmantfo conUe%fldfegdcur 4r^'6n9 Cou^yillo, lui ordWnant
do prpduire c( livl-or aii' mis ^'oaill||fioiidriai diJ'effoU qui avuiont (5t6 aiiul

Mi8la.et qao lea dcim^eur«T%Waient paa^u Vemdro, *& qu'iia airaient <5t(S veiidas

iana Ja'pourajjito ^|^ol('jr*4r Q'Ncil,* LeJ^Sfcndiur no comparftt paa ctit

'jngemcnt lui ordonn*^ ^ivror leaeflRjta au mis en o:iU>!« B-iudriaa, qui avait 4K
,

nomm<3 gardien d'ij^u^^mpins quo le dit Arsiue GodrvtHe n'oblionne Usj^WS
fjcnt, pour le "mw en ^WjuQe d«6harg|jja |a ^dS ^dits eflgjla, et no pay* '

nx dcmandeurs'la vafeiw dea difcieff«|s, «4le i^^ntiint-do la dHte ei^pa fniji

•V ->

%
ur le jugemcnt prineipal, et, d<^ Trais do lajjl^b, dans tous'l^flwa.jg^s point

:.».'r--de m'lSpns d^ detjle oour?' *»*••
, ._ , .

,. ^ " Loll iiovombw 1881;, p«|t,g«^|l|^e'la|%»ur guplSrieure k Mpntr^al, Jett*

• V '^'' ••(K^^'W* ao*e iitt>'«' en 4B^»Ap^>^. par'lui fait au grpffo de Mtto
• , ":'!$^^ d|fa *omm^ a<J »lW.34, po||btiafto aux fraiu do r^vinion, et ooratna

,

•oiiikK
la *nlenrdc» elTets confi^s k''^ garde, et non repr<J.sont6s par lui, lo tout

"f^ «^ ex^ution ^nfl^e/du jugeoiea't rendu-, par Ta Course B^vision, >e 30

K%^ f^ptepbre Hj8l, ct ce sana pi^udioe a^x droits des demdndeura do oont^sterll
r

. su^aanoe de ce-d*pOt. .,JJo \\ mara 1882, la Cour Sup^rieare, Papineau, J., a

\>.

des cflTots aahi

ion ddpflt, Jul

Oiur Huperidi

rcau, J. ' F»ui

«OD(ro lo d<5r<

mdpria do cou

i)ai lui avait«

au mis oirvinit

villc, fa^oonti

du Montrdal,
j

pour le mis o]|i(

^ooquit du di

mtIos frait m
linfii qu««i!^ux

LeiOavril 18)

mis on oauM,
p

«siHi8,jj(|ous quir

i'liui.'willi^ oitarfe

Nontr<$ii|, Bur a

«ffet» auirant ]i

reitreignaDt ct I

«<%ipe, ct k I

'iit'^Slblea ct

•i^peflbtro lo

»vil iHg^^ftt ^

a;iA;ta«,jywj|:i

en Indiipint In

leur (Stait permii

deiTraient 6trfi.lh

I Je7juilletl38^,

I mis ch cause Boi

I
ordonn^.^uo los

"

JIM lo ait*.i»uBl I
No. 9 de la rile S
& c^tte date, lo (

r nitconatut^ par

1882, que le mfiii

Mufceuxquolo n

•Mient refuse d'l

offerts. Le6aop
dMargd do la ga

Montr^Sal, Lorangi

P«yant aux demar
jnginjont da 11

Bnndriiii <ie~ti^-^

. '«^:;...^
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COVR DE REVISION, 1888. w

«ui.

A. Oourrlll*
•t

P. Boudrite.

del cffotK Mhii, ot non ronnt^ntdx ai n,j«„„x , T—^^-^

0- Hu^KTidlen Rdvi.i . ,; 3VI Tss" Mr"*'?"
;""»'-"•*•» P«' '«

^-^'••"•'

««u, J.
. ,W j„,on.o„t du fclr HhJ il:'-

*';''''''• '•• •" ''""''"

•on.ro
»„ a.fi.„d«ur

. .„ d.oi„r:Lrcu t^^ndot n.:'!,":"''

-T "'''''^>''*'''>cid«.lj.i;r,<fltordonndqi.oloditddfun.In.,r A..A r.
»illc, m\oontraint pvcorrtH ot in«-,r«.r/ 1 1

7^"^'"'"''""^' Arsir.oCottr-

avril iH^at 8i..ni9-deA Mini.J IT '""'J^^^'
°"« ""P'" d« J"Kci..oot du 29

en Indi#R lie. o,lT«'n7H, enV»I^
/'"'• ,•""

°""'"»- "« d'' J"K-"ont.

leur'dtXpcr.U^p d!„lrot ;ia;"7^
'" ''''"" '""^'«' «^ 1"'"

le7jui.,eU38;..,X;S X:4^^^^^^^^ ^ '*

mis ch cause Bbudrias fivdVllJV ,

""*'''' «"n'^'llo J., «, »'ur motion du

;.Ho ait^^a«l Boudrlas, ie 21 juiZ 1882 I Hi .

""""^' ^ demandoun

No.
? de d. rue Si P^miniqu/ en ^01 d /'tI VT''"

"^^ '"""''* "'''^•' "

^
.J;c,tte date. ,e di.s effeZL t lu

'

wl^^^^^^^^^^^^^ ^r^^"'* P^U
ftltcoDstatd par Ie rotour d« T„. .«. J-i"uT .

^ *'*'* demandeurs. 1
«uf ceux quele mis en oauTLd "? '^*«'»'«'«"» J"" dit- effetg.

offertH. Le6sopZbri88o «
'*"''''"" "'"''''^ ^* '^ff"'" ™

^^ha.,dde ,a ^t:^S:'lr^^Zr^^^'^^^r '''-

Montrda
, Loranwr J a i.««nrJ^ - .*

» 'evrier lasa, ia Cour Suf»iricure k

^f^'eBefi, les laiajanf^ur [ avenir auz risquea et

t8E

^
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I!ii|l> Brtdy, fidriln (iof dflninndeiini A rli diRpnuitinn deMjunlf iU m Irnuvuieat »lori», pour n
^•1." *'"' <l'''f'»»*^ "" j'ftioi*, ou jiuivant qn'lln la juuoront «flnvflnableii, auul' liur

. „'•• .
rroura conlr« lit niiii en « lunc, jmur lea doiiiiiingca rij'.ulfuni do la dj'pr^Soiiition

d« Ih vahur din <lita rff«ia mmuiuo par lo (ait qu'Ua ont iii «n la poBKcwtion da
d<roii(l"ur, RntiN |ti con^entoniont den dcnmndcura, iti tout, en, piir In niU en raiite,

piijiiitt nux dntiiandtura, |u aiiNditu coniinc do |K.45, valcur dca rffeu aoiiisi

non offitrt comma nUMiit, avoo ddpnw oonire leniia fn ooum; ce dornior n'livnnt

pi^rtflF.Tt, am dt'uiiindvura, ni ciMi»i){n< en eour, a»ce ao niniion, lu dito aommc
do IH.-16. II y n, dtina co jiimMitciit, un oonNid^mnt ddoltinuit (\w) loa deninn

dcurH ont un rc<!our»^ontro lo niia en oauj-c, on miKon do la d<J|ir«Jt;iution, liow
la viil.ur doadiiM buna^uf ul>le« ^ITcU, depuiaja •aicio quieii a ^t^ faito, tenant

•QMipto toutot'iiis do lit dui^i! do la j^tnlo qu'on aurnitweu lo uiia en cauao, elde

k elimination qui Mon aomlt Huivio dm* lour Tulour, nifiino a'iU <!tnicnt roati'K on

•4 iMWhOBMion. Co juguuH-nt IQt portd on J{^vision, ot h Oour Hup<5ricu-^o A,

MiHilidd, Sioottc, J.*, Torriiiico, J., Doliorty, J., n, k 30 arril 1883, rendu lo

jujicnu-nt ffuiviint

:

" C.Mialdiruni quo, dona I'diat do la oiiuao, lo donundeurdtok bicn fond<4
prnctfdur; pour obttnir, contre lo gardion, iu livruiaan ct roDitlw;, AM-miiina do la

juftioo doH cfflrtfl HuMk mr lo diSlendisur ct plucA* houh Iu garde du dil HouJrun,
«U d(5fuut do CO fairo, & rt'qu<!iir lit ountriitnto pur corpi

;

" ConoidArarit, en f.tit, que Ic gurdicn, hjih en donioure do fuiro telle livrninon,

n'tt fait livraison quo «li» purlic df« choHoa Kiifica. Ci>n«id^rnnt qne Ua effete ct,

choHCrt oioMi aiiiNiN, ct uiIm hous Iu jriiido du dit Boudrii'a, qi^o co dornior 4 rcprt-

Htni^H, <taicnt duua un <!tjH do dilnpidution ct' do d<tdri(>rulion, qui en uTait

grundvmont diiiiinUd lu Tuleur;

*' ConKid^rnnt quo lo ftnnlien est renponsablo do cotto d^t^ribration ot d<5pr<.

elation do vitlcur, pur lo luit qu'il en a luiHt.<J l'ufa|?o nu aaltii, qui Ics u plac<58 d<iQi

uue tttvorne ct lieu pulilio, et nana op prumlre lo aoin rcquiM ;*

" Conmddraut quo lu valour doa offotH ainsi suiaia o i\k flxAc, nprda enquflte

contrudictoirc, par j;i<?cmont rondu lo 11 ninrs, 1882, ot quo cotto valour doit

•ervir de biw, pour consialer In difference qu'il j a entro celle des cffctH rcpr^..

achtd^, ct fixor lu Koutnie quo doit payer lo gardion, ik raison do lu diSpiiaiution

et dt5i4iiorntion cau^6i) par au n^ujligeneo dana loa devoirs do aa gurdA')
" C(>n»i<ldrant en fait, que le jujjenicnt dont la riviaion eat demand^, quo! qu'jl

•dmctfe la fautcct la ndjilijronco du jjoKdien et aa responsabilittf, quant a cctta

d^i^iloratinn, ra.d»Sd»tti-p<5 do lu contrniute par corp», riSNoi-vant {iuroniont gti .

8ai>ii<8ant Ron rccours ult<!riaur, par action contre le gardien, quant k la aouiine

duo pour la deterioration ;
*

" L'oiisidi^rantqu'il y a errcur, d»)8 le dit ju<»ement, par la deoharg:e accord^
de la ctfritraiuto douiandeii par lo sataiaunt uuztermoa do b ioij, et deajugcments

* " L' Article 9 <lu titre 33 de I'orlohnanea d&fend aax gardiena de i» aervir dea ehom
iai»iP8, pour Irur usage partieulier, ni de ie^ bailler 4 louage ; et »d caa de oontniTeqtiea,
Tput qu'ila aoieni piivca du paiement des frais de gardfr et de nourriture, et ooDdamn6« anx
dummaKcs, interCts des parties; ill soit en outre t«nua de toutes lea obligations des
dejMMiuires," (Pigaau, Edition de J787, p. 640.)
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K J

. /

PKDtice to hnvo two-thirds of the profits of tho general brokerage business, and thre«-

Ihcdougftif. 'ourfclisof the profits resulting from tho sale of mines and mineral rights, and
from the formation of couipunics'in Canada, the Uriitcd States ond Europe.

- ' Aficr Bomd preliminary details, ^which arc wholly, unimportant as negards ^he

isHue before us, the appellant and respondent, as co-partners, bbtajncd on the

18th April, IStO, the right to;pqrchasd the whole property of the Mobtrcal

Mining Company„(reaIly the Silvcr-lBlct property) for $225,000, this right (o

purchase being open till the let of June, 1870. As the tight to purchase for so

short a time was insuflSoient to allow of the n<^otiations coDtemplilltcd by Prcn-

tic^in England, the firm of Prentice & Macdougall oil the 6th May obtained

. from The Montreal Mining Company the right to tin cxtensioii ofqbjme till iliq
:

Ist Sflp'tember following, by their paying the conipaily $2,(n)0, tH-rMving an

RpprQvcd note for $2,000, ttf bo forfeited to the company in case PrCnlNie &t
" *Macdoupall sho^ldfail t» accept and pay for the prjpCTty according to agr©^^

_
. ^ ment. In arder to produre the $2,000 neceesary'for this deposit JE*rentiee turned

"

• .to a friend in liondon, J^r. MeEwan, and obtained the.necessary funds from hiiiv

on the pi^miSe that he Kboufd share equally *r4t^ Prentice & Maqdougall in the

. profits of tlie transaction. Thodeposit was d«il/ made, and o0he 25th May the

\ .'MontrealMinin',' Company mad6 a bond ifl favor- of l*rentice 'alone. When it

became necessary to pay up the balance prtbe firijt instalment ($48,000) under
the bond on the Istof ^apteniber, i870,.Prentitf(?&^Macdougail were^unable to

,,PTOTi^^-*li'e. money*, which -was furnished by one; S^ In

:.,;
"

•
exchange for thin- Pienticc conveyed to him "all aud8ingulktth#within%itbB

% bond," Unit i^, the bond from the Montreal Mining sCom^any to P|<||tice, by a

^' " meflibrandum ol' sale written oijs copj of the notarial bond by the Montreal
' " V * Mining C«">P'>ny to Prentice. This memoranduq) w^a8j?^tendecl and made more

V fully by « il/t(l called an indenture) purporting tp be made 6n ^e Aame'd:!?!
* o^" between Proiuice andgJllpy. By this deed it ^ippearstbat Sibley was to hold

)^C'tcDths^f the property in^^Hstfdt; ^18 frlen>ii, and oncHtenth or 160

"^
;

K^ares for Priin'tice. fiy afiiother bond of indentuw we learn that the

„- pprsouS J«r whom Sibley was ,acting When he treated with Prenti^; .

, ' \^
* besides hiuisclf, were JT.'^ Ward, Edward Learned, Peleg Hall- ^nd C. A.

'^owbridga^. We ajgo learnUhat Prentice Was to^have his one-teirtb, tlfljtM
'

160" shares. Thesej^har^s were transferred to :^rentice'8 name, and he got certip

ficates for .them. 'This last indenture was executed An the 2nd November, 1§J0. \

V- , In December pf that'^ear, Mr. teamed ivishe^Vo «"<!quire 80 share* of Ithe 160
" ."- '

'
^ates held by Prentice, and. Prentice ^sold thota , to hun. for $9,000. In alt

, these transactions it seems the promises to McEwan were Qverlooked by Prfentico

V ,
aniMacdou^all.ynd' ho was getting, restiVe unldflr this'^iicgloct.' Prentidb and.

oMacd(JtagaU"th*n-*greedr^that Macdoiii;airs 8har$ sfiojild b^ 40 Jhares, and -in

,
• order to put the remaiqing 40 sharcs^t of the reaoh.of' Mr.JijWiwaii^B.lTtiga-

,

^:- ,„ W6o, the whole 80 shares were, on% 3rd March, 1871, assignedto Mnodpugall,
' oi the uadCTstandinfe that 40 shares should be passed oVcr intd^ th|i nameiof M r.

A8h|Nj^^|^truk for Hiss Aulfto^Ercn^icc's ei8ter?in-law, bui really to^e held

Pitndce. ,lnl[871Mr. McEwan brought bfs action i«W^ho Uuilfed .States

\
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^'

CTarantce Prentloo pn^rtionally. Tfeia will appew by a letter orglorantw
Iroia Miiodougoll to Fttutim, pt the saino date, »hio|i ia io ttuiae i^ora«^—
"63 Wall Street, Nc* T9tk,^BH Mwoh, Igviv^Award A. Prentice, Esqufre.
•' BearSir,^In coDaidoifation ofjour assigntnout to mi this day ofyqttr remain-

ing interest in tU property formerly bolongin- to the MontfeftlMining Co.,
and now held by Alo*. IL Mhj and other tmsteo!., I hereby agree that any
iBtcrcat therein to the extentofone-hulf of tbatoonyayed by the said assignment
or one-fortiethof the whole, intcrept orjgianlly hold by ^ou, ^hall be liable in
said proportion for any damages which ihay result to you by reason of anysuit"

5 ^Ijicli Mr. Alex. McEwan. of London, England, mUy institute against you for
fiHluro to secure his inttrcst, or any expenses whieh have been alwady incurred
in the negotiatfon of the sale of the property by you.

(
^ ^

" Yours truly,

.• "(Signed),
• . ; ir. T. Macdojjguir' -

,
, ^,

It is strange, after rcolUng this loiter textually, to find respondent saying ip
. hisfuctum, "This letter was given without consideration; at a tiiuo when plain-
tiflfkncw nolhing whatever of MeEwan's cluiiu." Mr. Macdongall may not
have known the fajl extent of the firrii'snirability to McEwan^ but it is evident
by this very letter that he knew there was something, and it is difficult to believe
from his correspondence with Prentiec in 1870 that he did not know from the
beginning tliat Prenliea was getting financial assistance in fhe matter, which '•

had to 6e paid somehow. ^.Again, if t^ken with the articles of partpcrship it

would seem that the assignmen|,wa3 qimjply a mode of giving Maedougall hia
proportion of the 160 shares. As the icarned council for the respondent has,
poiiitedlyreferredtoArt. 15U7, I shall endeavor to put thB arguinent^ techni-
cally, , J\irta<jef is not vente. It is detq;tminate of the right of property and
not translative. " Parcillemcnt, lorsquc plusicurs personnes ont &l4 conjohitc.

JO ment Iffgataircs d'un hiJritiige, ou lorsqu'elles I'ont achet^ en commun, et que
BJirrasuit^ellesJppartagbnt, ehacun est cens<5 ayoir »itd scule Idgataire ou scut

', achcteur de cc qui est tombdidans son lot, et n'avoir did Idgataire ni acheteur do •

rieu de ce qui^est tomhd dans Ics autres lots." " Cela a lieu quoique le par-
tage ait did fait avec Mour en deniers ou en rente. * * * '.' 11" est dvident
suiviint ces prinoipes que le partake est Un acte qui n'a aucun rapport avcts lo

contrat d'echange, et^ enCore moins avec Ic cont^at do vente, soit qu'il ^oit fjdt ^

^
-s^ds ro^iour; soit avec retour en deniers ; car, ,suivant ces principes, le partake

' n'est pijjnt un titro d'acquisition
;
je n'dcquiers proprement ricn par le pnr-

tage qiicje fais avec mes colidritiersou autres eopropridtaires ; etrtout Tcffct dju

partage se rdJuit A rendre ddtermind ado certaines clfoses le droit que j'avais,

qui dtait auparavant indeterniiiid." Pothier, vente. No. 630. Laurent tries to

show that tliis opinion of Pothier is erroueou?', ind that it is not in accordance
with Roman law. ,He has for lum the great name of DumouUn, but I thfnk
he is unsuccessful. He g^cs back loathe feiudal law and contcn4^ that it was
declared By the lawyers, who were fi(fetile to mutation fines, that purtage fas.1 J --

1 " •.-.--«-.»,>- vv."»vaiii,u UUCP,., klim //((/-(Ul^e ^a» 'H yvu oo I

not iqvipollmt a vente, in order to avoid the payment ,pf fines. (!t. Jf^* 396.* I —-—
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ooe of t1)e,t-f>-j)aW(i5^€an^ was a cause oF reoision of the pnrtage. 'DumouUii:

first thou^lH it wan, but later he abandoned this opinion on the gro^ind of ood-

venicnce, aii^l the better opinion seems to bo that the obligatiQn is to equalize

the sbnres without a new partage. Therefore Prcntioo has only to aooount ^9;
-

the vahie of what ho got at the partnge,. That was unquestionably $9,000. Ij^v
is therefore a lourth of $9,000 he has to return.

But how am we to deli with the eight shares? This is the only pnrtqf the !'

eas^ which has given us any real diffioulty as to the 'principles involved, and

although a /hiatter of small importance peouniftrily, it is. not easily disposed of.

vf^ As we hi\/^ seen, as a rule of convenience rather than of strict right, the pixrtagt,

" once carried out, js not set aside for eviction, even of the whole of the shore of a

• co^rtdgmnt. AH the lattcc's rights consist in a demand to oblige hi^ co-pnrtm-

geant to equQlizo the slinrcs—that is, to a money indemnity. The eight shares

Abandoned by Mo!^wcimBrn>ed part of those assigned to Macdougall, one-half for

"Mfunin benefit an4t)pe-halfw the benefit of Prentice ; therefore, four should go

> tQ f^en^cc and fbur toMacdougull, then their value should be taken, and tbrCe-

\ foarjtbsof it should ^0 to Prentice and one-fourth to Macdougall, precisely as we

divide the fOOOC fiut it is very difficult to fix the value, of these* shares, which

^liave beeitfcc^cstrated daring all these y^ars, without doing injustice to one o»'>

other of the ijartics ; we therefore say this^' die rule which husbeen adopted from

convcniencQjiocs not api^y here. ^ These eight shares have never r(!i»!ly Been

tnited up with-the' prtfpetty of,eith4r pftrty ; but, bj^the operation of siie fUmuls-

tratioh; tbev have remained to be dealt with in the same condition as at the timivV

ot the portage, ahd therefore .they should bd, divided in the same-mnBinerastlii

dughi^'to have beeh divided hy the part^ge^ that i.9, six. should goto the-ufftel-!'

ant and tv^o to the respondent. ^-
-

'
"

f ,

The judgment, therefore, will be reversed,' with d'o^tis, for resp6n^nt'4'ra(^^(

de compte id unfounded, and it upp<^i^ he has ovcr4|;awn hi;gi nccoant to « niucii

greater amount than anything c(fniin<« to him from the $9000; *, " ^„

The following is the judgment-wftlfe Court:—

*

« The Court, etc, ' \ " V^"
" Considd-ing tluit by an -Aifiiff 'tgwsed before Griffijp, notary ^mblio, oil ^he

^9th of MarQh, 1869, the api$lJ«£|t-apd respondent declared to have formed a

partnersliip.as bi;oker.s, beginning 'from the 24tl» of February, 1869, fticluding %i

the ncgotiiitlon of loans and..Ot,ter nionied transactions, as well as the purchase ' 1

'an4 sale ofV urines^, tljid the formution of companies; the profits iii the ordinary

transactions, as brokers,- to* be divided in the proportion^^wo-thirds.for the

xespondent and oge-third forcthe appellant, and those resiflR|^i^D the^atb of

mines or mineral iptcre^t^ and from the formation of copipanies. tp bo dii<t4^

in tiie propcjrtion of thr^-fourtbs for the appellant and one-fa0tli for the res-

pondent, tvhioh co-^nrtnei^iip was dissolved on the 2Qd of Novead)er, 1871

;

"_A^d considering^hat during the existence of tire said co-par|^rship, the

appellant, with the aid of one Alexander McEwan, obtained' in^liiromn liame,

but for the benefit of the ot>-p{artnership, a promise of sale of ttio franchise and

mining rights of ",The Montreal Mining Company," it being understood that

the liwid J

ft'omsaid

'*And

,«•! .
' • This judgment was confirmed ^^|r the Privy Oeuncil.„ / '

i'

"; --->-- ; , -V . - ;* ./ '\
' >..=.<-"' . . .,';.'*»
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la-^:?ff^(^^^ « the appei.

Purchase T^k^f^Z^^^^^^^
1871,.thereBponde„tSZdan r' •

"
^^''

"^"^ "'" *'^^'"»'^.

Court, No«Xk by wS h! '^i
""*;?; »g-"''»^''« aPPoHaot^in the SupreJo

^;2--^^--topa...the.u::?^^

.^^reed to transfer a .ddd^lS uTo tf' T V''^ "' ^"""' '''''
'

'

remainih^outoftheieolrrnJ. ''r«!P°"«i««t »»>« 80 parts or-.hares

which hc'hndrtfb?t e t In^^^r^^^^
'^^ ' ^^""'," ^-'*' P-rcha^ Tru.t/

or shares out of the 80 ^ StlST'"'"!?"'' ""' "^''^^^ P"*^

, deriSfi^^lTtr^.a,,!;:^*'
^""° " i^" «>"- Proportip| of the profits^

, ..U.uil, held b^,:: ^^^^^r^^^^^^^^^^^
^'> »•»« -•-'/ of the parts or shares

said .m„i„g tranrctil ba?T f ' «^»«<tbe ^r<^fits arising out,of the » •

.. anderkEiran own r Of tl^a^
«^^^^^ '''^' """S^^he ,aid 41ex- '

W;- ,

«"««'• <tf%«aid 80 shares, th. said transfer ^ecame Jnip«-

"^pd ooBsiacrfojr ^at before the siiH fr«««&, • "j
,

- " "^^ • '

regisl^rcd in ,the 5ook« of tie Trl the sld aT . "'^ ^«>yjompleted and -
,'

'the New York Supreme Co^f Tl I - ^'^'^^'"^ Mofiwao^^la^ped.bcfo^ei ,,.'

r
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ull li'iilrii

FmhUm
and

Mftcdougall

fiuprein« Court of 4ht 9th of Dfeo«inb«fj 1871, iftp»^ •^judgiNi to bei th« pfo' ;

perty of the aaid Alt'xanckt McEwan

;

. -

• "^nd considoring th*t attlbiBqnently tlit tt^ Atekinder McEwin, by eoot^
;

prottiise, agreed to traoafcr tucl Ijid rc^nvey ei^bt «>f tl^» Mid 80 p«ri»ln tb«

taid Trust, to falter Shaialy tad Jamea D, CrawfoFd, iruataea afteinted by'«^
' Jlhe appeilaot and the rospoodont, to hold the said eight ahares on tWeir behalf/

Until on adjuatment of their claims had t«k«o plaoe, the »)»id Tnwt being no«^-
rcpre^nted by 288 aharesof (he nonlinal value of $1€0 each in the Sitter Hining
tJouipany of Siifei; Wet an4 tight abarea of The Ontario Hioorfi |janda Coiin- •

*lAnd cdniidering- that through the<^adja8tminC in ttWpirati^^ case of tbi*

aocouwta of the affairs of the said co-partnerahipi cioluaive of the rights which
'' the said parties may have" against each other with regafij'lo thessdd mining

rights-, tbtre is no* diie to the appellant brilie i-espondent a ijum of 416,186.61,.
'

ns nteotiftned in the jjidgmenfc rendered by the Court below; liii^ .
;: - c

>^
•• And considering that thrftugji the cjlaim of the said Alexander'sfe^an i^

"said respondent has teen deprived of tW. whole of the 40 sharsfi allotted and ^

'. tl-nrisf«^id td liim as his share cf tlje profits in the said ^rariaoction
j ;:,

" Attd considering that he is entitled to clai|n his prop^tion of one-fouith of •

.^
the sum of $0,000, for wkisdUb/sijid respondent hassolj* 80 of the said 1 60 ^

' bIiWcs or parts in tb^ said ' Canada Lands Purebase Trust ' or $2,250 currency,

w|th interest on the said sum from the 30th Dcoember, 1870v dato of the sale by
the rospondcnt of the said mining rights, ami also his one-fourth part of the

Slid eight shares or parts in the gaid company now represented by the ^88 shares

of the nominal value of$100 each ip the Siker Mining Company of Silver Islet .

,
' and eight shares dFTbe Qntario Mineral LandsXiompaily

;

" And coBsidcriug that the said sum of $2,260, and interest as aforesaid, are
*

° more than compensated by the sum of $10,188.51, which is due andx»ffing by

the respondent to the appellant according ta the adjustment of accounts as made
ill and by the judgment apjiealcd froW) to wit, the judgmeok rendered on. th^

.31-,t duy of IJjirch, 1881, b^ the Superior Court sitting at M<)ntre»l, aad'lhat

there iserj^r in the said judgment of the^lst Mareh, 1881 ; ,
<

" This Court doth reverse the said judgment of the 31st Mareb, 18&1 ; ab4

,
proceeding to render the judgment which the said Superior Court should bavc'^

rendered, dot h°adjudge and order that the said eighwsba^ in th« iJaid' ' Canada t*

Lands Purchase Trust,' in the bahds and possession of the said Walter Shanly abd
Jas. D. Crawford-, in trust, wbibh sharte ar^now represented by 288 sham of

tbe-'nominal value of $10© each in the S^ilverMinJing Company of *SilYer Islet

an^ eight sbs*^ in Th'e .Onianolk|ineral Lands Gomparty,'.s» that six of the

«aid eigbl sliafes of"pJ.' ' Cttnada j^nds Purchase Trust ' ^r 2|6 "sharee Iq the

Silver ]tfiniijg CompinJI; tof Silver Isletj, and six of the 4nght sbarto in the*.

Ontiurio Mineral Lands Company, shall belong to the said appellant, and"twp

of-the Baid8«bare»oftbe'8aMj| 'CanadaJLandisPurcb^ Tirast/ or 73 of tbe-said

28§l5bares.in ttieSi^yerMlmHg Company 6f Silver Islet, and iwij^W-tbeeigirt-

fehBres ii|' the Ctotari(i( Mineral;Ja^dfl Comfjaby,shall belong to th^iwd retfWr

'*• * .>.y„:
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'"•"toe., and in d.f„u,nao „. «d^T'' k
"'"'"^^ '*" "'• ""*» »« ">« "'id

*'«« ««id shares in the sJid respective il7 ^^ "'*^'''"' '« ''^'^ «"her of
'

;
talid discha^e to .he ^idTrXlVJZTl ""' '" '' '""^ «" » ^^^^ ""^

:profi.8d„Hvcd/romthe,ai r^
>y ^'.e .aid trustees, «hall be aeclLd f ' "1

"''""' "'"^ ^''« •>««" '«««i^e^
"bovo proportions

; / ' ^"'' """^ ^"'"^
.^« '^' ^"^ PMics in the

l^^^^t^^^ other conclusion -.f the action of the re. ^ 1 -:

J-re.„r3ei.ranyb.„.„.Hioh^;^r^^

^^•^•^W'i'i^, for appellant. '
Judgment Bcrersed.

*?«'*"««, «?.t^,'couna;l. '
* - " *-

jg«»/op .fc iyman, for respondent.

^. X«>?a»iw«., ^X:, counsel. '

:

* _ / COURSUP^UIEURE; 1884.

f
!. V MONTREAL, 10 JfAr, «84.

C ^«»»» JibaANQER, J. -
'

"^ 1 ^^M<iin»yBi Girard.

^ acs li,ionocs de 1873 (41 Vic eh rZ
'''^'!'?''

^/^ «=«'«»« 95 etsuivantesde I'actr
«»ur, leeurateurou le patron de^ou in"""'

'"""»«» '«P*'«. l'-»^re, l.f,ire, la

^cs »i.ue«r..enivanto,trdtrr7:;^

. P^^onnelieencidopourlaventedesHmLr, '^ ^' ***" "*"» * *<»"«

Ia turlUmeni, dene pas en vendreou '^'7""'" "" '^"" "^ ^'^'^ *"*'-

h Si, dans le cours d'une an„<5e de ela II
^''*'""* '»''• * oette habitude.

»

'

^^n,e, soit par son co.mi. ^t l":tTT'^^ "''^^'^ "'"' P"'«»«
demande sp^eiale, pour des fins ,1Will "

i'
"" '>vr« autren,ent quesur

Hqueurs A la perjTna a^^fhS^r^;^^ f-^- Pr»tiquan' tell«,

action en don,.a^«, --vretet'^tin: nT^/ ""' '"'^ ^'•*' ^' "*
f moin. et d. 500 piastre. a« pluS S! T "^"""^ * ^^ P**'^***^
ded^ -de I'dne ouTautre dlCrtfJ ^ T"^'" '' ''''^'^''

'
«» ««» «»»»

3-r deleurs rep^^n^s^^r^^«**- . -»»*«- -*- »« en
"tiop#^ no/s^, rautorisltion Z'l- r^T'^.P^"^ '"^«°^^ °ette

<
J0..(, duff»<g^6a, pour son «iuUs,^ ^ '^ °* '"" '^""""'^ "^^^vrt.

i'

-'

'

1

a

r r
s

> i .

1

-^- L_J'
^

^
>•> I*

' V
' V , *

1
/' • "

l>' .

...v

9

1

^v

'*
If

^

,\-..

1"
>

1
''
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DMjftrdiu
VI.

Girard.

V

•sf

'

'. ' *iJ

Lo 12 BoptOiiibre dcrnior, la drmandcrowe a donnd ou diSfcndeur I'avis en'

'qucf«tion, et par son action ello bc plaint quo noiiobstunt cctavi*, le dit diifendeur

auriiit d6s Ic lendcninin, v^ndu ct llvrd A Ron ninri la quimtit<S de «roi« fcouteillof

de^ui; puis olio rdcluino coniuie'dominoge8-int<$rfits lu Bomroe de deux ocnti

pia>«trcr<.

Le d<Jfendour a plaid<5 d'ubord par uno d6fcn»o on droit ; o*e«t cette ddranie ^

'i)uo la cour cNt nppcldc & jugcr. II ^e plaint do rinBuffiitaniSe do lo d<SclaratioD,

on iiutunt quo In d(?oluriitioD no fait piiH voir.

:

lo Quc'fors de la vcntc en question, Ic d^rcndeur t^tait una per»onno liccnciie

pour la vento dcif liqueurs enivruntcs ou qui en v<^ndnit alors habitucllcment,

2o Quo I'idcntitd du niari do la dcniimdoresge ^tait connu^ du ddfendeur„ loff-

qu'il lui a vendu tellcsliqueur<ienivranteR; '
,

3o PurcQ quo la loi des licences nyant fix^ la pdnolil<5 ou dommages A; If somme

de pas uioinfi de dix piaHtre.s et pas plus do 100 piastrco^i fitro d^terwin^ par ,

lop cour ou un jury, ice coholuHions de la declaration jdoitcnt 6tro dans lea tcrmos ;

mfimes do la loi, afin de Inisser au ddfendcur I'option do.l'un ou I'autro tribunal. ,'

A I'urgunient, lo ddfetideur a prdtcndu in I'appui do sa pt'emidro proposition

savoir, que le ddfcndeur 6tait insuf&samnient d^signd dans la declaration, qu<\ '

Taction en question eft uno action p<$riit)e-v4 doit etre formuliSe dans Ics termed

ot avco la precision d'une plainto en mutidre criminello. Jo ne puis adopter cca

vucs qui sont ii la foifl cootre la lettre ct resprit do la loi, pui8(}uc to statfit

d^ulure fornielleincnt que I'lndeinrtitd est ^»\6e aa poursuivant h titro de dom-

magcs et intiSrcts, ct qu'en oas do d4ci% lok droit d'aotion subsiste cil favMr

ou centre les rcprdscntants de I'une ou rnnlre d^ parties. Sar c^point de

rnSmc que sur plusicurs autrea que le d^fendeur oppose, la d^Iaration me

parait Euffisamiueut libellt^e j mais it y a une omission /atale dont le d^fendeur

a pr4s avnntage^t sur laquelle il doit rdussir. Le ddlendeur no pent fitre''

condamnd s'il ignorait au mopient de la ventc que la.por^onne & laquelleil'

a

Tcndu fut la per^onae ddsign^e dans I'uvis qu'il a re9u. « , :,

Cette preuve dou etre faite : or la defaaandecesBe n'a pas all^gu^ &§ fait

esscntiel ctV^^partant, ne peut pas Ic prottver.

La d($rense en droit sur ce point seiricment ^tait bieo fondle. La dcroando-

resse a, depuisjhiadition de la cause, dcmand6''jl'ameiidcr demani^re a supplier

ik cette insu^S^nce dans les . all<$guds de sa declaration, e^ aa demotide a et^

accord^e. En oobs^quence, la defense «en droit sera maintcDue|K!Srl«8£cau

Kulement. - « ..
.' *' " '

/ Veioi le jugejnent de la Cour,

:

v J
Conciderant quelle dt^fendeur }»\ ddsign^ dans le b^f de sommatna ocntme

hdtiplier, ,ct> qul'^ux^ tcrmes du parag^phe 4 de la prcmidre section de 'actc des

Ijoenoda de 187^, il est repute tonir uae m^n d'entretien public oil Ton vend

des liqjucttrs etiivrantcs ,^ * ';'
, , ^ • ', ^<j

Coniiideftrnt de plus qu'arfx tienoes tki la section 95 du m^me aote, 1^ iu0»K'^\

sitiond du dit Sf6W.q&»?reglent la mati^re en litige, s'appUqaent uon eeuleiti^

aux peraQnoes liaeitatteoe poyr-tavepte'des liqueurs enivrantcs, mais aussi i^ oelles-

(^luieavfti^Dt iia^'tuikl^n^t, memo Sana Jiceoee ;
>v''

Pf&ents: la'I]

», »- ^



ObUR 8UP15RIE0RE, J884.

Oirmd.

OoDilddrant quo I'aotion autorwA) par lea acetiona »» ft» «» Ofl iATTT"'

riglca do procdduro ordinniros; ^^ 7 *
ona?f«e'Mix

Conaiddrant que par la aeotion i^it mU», la iwtant d. I'lod^nntM «,itx6 A paa „.o.„. d. 110, ct pas plu, ^|600. at qu'il appmien, i utu 1 4
"

nahcu que pour l.ac»aoi^ '« -"'-^ '<^l-»<rc.tVuo ;ontanr«ralnr2;
avoir un proems por jury *

—""wu* Buwaant pour

Co^aid^rant quo loddfcndeur no pcut etre condamn<J 4 payer- tela domin«.«.

'

ct ...tdreta que dana 10 cas o^ il„e«t prou«S quo l'i„de„tr./de a ZoZ7Z
la hqueur « *.e vendue dtait connuo par Jui a„ moment do eettoC ^

'

C«ns.ddr.nt que la^domandorosso n'a paa all^^ud que le ddfendeur oo'nnai«iaitm mar. lo nommd Dosjardina. au moment de la voate en question ou ouTaa
,

aU^que, a porsonne 4 la,^uolle ootto vonto a d,d faito dtait i pe^o no i2di u"d„na i av.8 quo u. a don„<5 la dito demanderesao, le douzo aeptlbroS 'l
"

3:X!:i2'r"""""^''^"^'"'
do„nalto«vorturo .^a .^^r^^l ,

'

.« dl"if^^r' 'If ^'^""'""^'"^''"*' ^«P''''''''''«di.ion 8ur la^prdsento-ddfonae

LsuffiL:!?" ^r'r*'"
''""''"'^" '" ''^"'--tion-tlo ini^e d ZZ7r

1 .08 ffi,anoc do «oa alldgu6s on CO qui conoerno 1Wia«on cW^^^^^
La Cour, tout on d<5olara«> la ddfonae^n droit mal fondle sur tous les point.'«.uMs sauf oelui en derni.r lieu mentifnn^.-ot vft I'amendpiot suadU mjt.cnt la d.te ddfcnse on droit pi,,r Ice fraja aoulement W^ ".""d.t.ma.n-

^^'JodoinetPelletierriivoe6hdehdm,»ndetcm. "* ^
*

'
'

J^M. mrcttr, Beausoleil rt Martineau,- ayocata du 'ddfendeur.

~?COUB DU BANC I>E LA REINE, 1884.
MONTREAlifu'jANVlBR 1884

J'f&enta: Is'Hon. Jage-on-cytoaioN, Los Hon. Juges 'jMonk, Tmi^T-
, ^ CftOSS ET BabT, ^

TiffiMUT0Al,FrRti INSURANCE COMPiNY OP JOLIBTTE,' '

'

^r"^* " ' m APPItAHTB

-Cn. DUPttia' ^ '

lilp

Vof3f*leBconsid^rantadujugeirient: ^
" Cenrid^rant que Iwr fWiilPH fj^ton qiie loi-faumbil

4

r/T

/ .•f

A*-*
^ »

wmpagnit' TfiBBgr

s»*
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CjOUIl 1)U BANC DK.LA fiBINK, 1884.

' tht l|atult ronM mutuollo noi

. Jollelto d'ituuranilo do ol
" Yd.

K. Ni DupaU.

d';tuur)),^ do ohaquo

tcuri tont aiitorit><$4>i\

Sootn. 0, 20ot?l du-^h

-JL.

p«ynr dohi low fpi'Cftf r<<«uUant dju ridqupn amrar<Sii

d'adiiiiiiititration {Mndniit ^'ri>lttfe;p <lc»> pAlicok

bro, ot ton iiit4$r(lU Ruif l<n oin])rij||j^pe lot diroc-

ro pour ronoohtrcr ooi port«n vt dtfpeniici incidoiites.

C8'de« (BtatutH Ilufondus du Han (/a^ijidn,)

,"Kt oon8ld«$rai)t quo Ics rd[NirtitionH quo lus Dirnctoum itonC outorinds \ Tuire'

dcsHoiunics que' IcH mciiibroa doiv4git payor doivont toujoura Ctro on proportion

du luontant dcs billots do {Mpot do cliuquo monibro. Scot. 20 du'iiifime olmp.

*' Kt con.sid<$rant quo I'appolaiHo n'tt pM nlldgu^S ni prouvd qui»t <$tait le

luontnnt dos pcrtos qu'ollc ovait nubion, nl I'dpoqiio ^ iaquolio olio avait subi con

pertoa, ni quel dtuit le montant dcs dt^pcriwa inoidontca ot qunnd elloa avniont(<t6

oncourucKi, do nmnit^ro i^45tablir.lo moiibant quo «baquo monibro dcvrnit pujcj

8ur los bUlcta par lui domi^».
]

'^

"Et ooosiddrant qu'il nppcrt par la prcuvo faitc on cctte cauw qtte. lo 9 noTcm-

bre 1880 |cs dottos do la Gonipagnie no a'dlovnicntqu'^ $21,023.63 Ruivant

J'^tat B 15,^y conipris $1,400 pour rdclnntations en auxponn, cc qtii neJuiraait

rdcllciucnt quo $16,623.53. ct quo cos dcitca so moiitaicni le 5 avril 1881,

loraquo la prcniidre repartition en oiStd faUo aurlos mcifib^oa do la Conipagnio

ii uno sommo do $22,189,50 «t que pour payor oette soiiniiio Ics dircctcurs oat

fait UBopronii6ro repartition au montant de $25,084.74.

"Et coHsid^ranb'^ue le 9 ddoembro 1881 los direoteurs ont fait une sccondo

repartition parMaquelle ila ont domand<$ aux membrea do la Sooidttf le ptt1&

ment 'entior,

autre sam:

au-delil

potip con'

% " Et considi

alanoo dcs billets pur ouz ddpoB^H, ' oe qui fnrmerait unc

Ik de $29,000 ; oes deux repartitions o'elovant Dt un cliiffrc

4 pour puyer la sommo de $22,189.50,- ou prds do l&O

ue lo montant ii payor.

que ni la prouve ni les etats produit^o.donncntaacun detail

syr la nature ni I'^poque ii laqucllo oes de^tes ontS 6t6 encourues en sortc qu'il

est impo8siblo,de dire si I'intinid est tonu de oca dcttcs ou d'auouncs deciles —
et que I'appelante n'a pas prouvd sa crdanoe.

—

" Cctte Cour est d'opinion qu'il n'y a pas d'crreur dana l^jugcment r&du

par la Cour de premise Instance le neuvidmo jour de Janvier 1883, ct pour

los raisons ci-dessus oonfiruie le dit jugemcnt avco ddpcns, tant chux enooufus cd

Cour de premiere Instance que sur $pt appcl."
*'

Jugcment confirm^.

McLaren, Leel et Smith, pour I'uppclanto. •

Lttcoate, Ghhemkt/, Binxillon et B/osseau, poor Tintin'^.
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THUMAU LIGOKTT «< a/.

Artick,S03, 1034 6'. 6\ P. (?.-i5o«a^.o» ^n'^^;.^«
«..oy.mcy «/ d^n^r at date of donation neceuary to,ci2,

Od 28th Jiw, 1878, L. *t al. u>\A to M. T. t proptrtr for IP 260 of .r u ^^ min

.n in t,..,r contract of murriaKa M. T. ^ado . do^^ oa to ,LInX K T o^

anu timt at the time the Kilt wa« miul« M t •-,.- . . .
"'"*""«" •^.:»* »»

did not know n what condition th« nn^^t. «"' T*- "*»'•«*» ;Wlt, who

.h.tH wa, no. wjrth 1" 11;;%; orTN^o^b rVsrjd f^Bide«* properly a litlle baiter n^w hanl wrr«LW. L< *^.?"^ '^ """"

iittie dpapged iu price, r
* '""'' ''¥ y^-" below, altttou|^ voiy

',

HliiDtreverBingMliejudgijit.nl of Mie Court below) That inW„ .„ k". • ;i.
of tbi^gift in'que.tion, it wa. incumUot od UiS pU^S ^'IV?.'

W"°"
6r dicor^fiiur* of the donor al the. tim. oJ-Vh!\^^^ Ul^* *''• ftisolvency

proof In thi8^a«« .i.fflrJ.„. \^ ^ '* donation, iiBtf-th4t.therc wa. ao

^ vSf ''''""•"f

-^««'«'^ 10thJi«^879, to whioh. Mar.«' Tree y wa a

ot their marriage, property of considerable value. ' "

iJalir""^
"^ I-iggett e< «/. eomplained of wo«, ti*«t having sold Martin^^W<^^i^^2m_;f^,,m,, whicyj^haLnly l,e^ ^r.^!^;;

•'3Dorion's 6B. R.-247. "' "
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Dame Ellen for, a balance remained duo to them thereon secured only by the property so

^-
' sold, whioh having become depreciated in value "was insuflScient to cover theirail

^'eV ir"
•°'''''"» *''*' *'*® K'Oi in this marriage contract had reduced Martin Treacoy to a.

state of insolvency, and had been nlade in fraud of Liggett et al., whoso claim

remained^unsafisfied ; they further alleged that at the time the gift in question

was made,'Martin Treacey was notoriously insolvent, that he Lad remained in

possession of.the property so given, the same aq boforo the date of the gift, and

that a year had not elapsed sinoe they, Liggett et al., had, become aware of the

existence of the donation ; they thereforeolaimcd^ that t^e don&tion in question

.

should be set aside and annulled.

The defendants each pleaded Reparat<j|^but-1o the same effect, by a special

categorical denial of each of the averments in the declaration, especially the

averments of insolvency, fraud, or wrong-doing.

The facts shown in evidence were that by deed dated the 28th Juno, 1876,

Liggett et al. had sold Martin Treacey a property for $12,250, wher<iof $3,787

. were paid in cash, and the balance was made payablo^o the acquittal of Liggett

et al, vis., $403 to A. M. Foster, 1st ll^ovcmber, 1876, and the balance toHhc
*= Liverpool, London &. Globe Insurance Co., as follows, viz. : $4,030 on the 1st

July, 1878, and $4,030 on the 1st July, 1883.

That the contract of marriage complained of was made 10th June, 1876, and

contained a large amount of valuable property which Martin Treacey Ihereby

trunsferibd to his daughter and son-in-law, and was duly registered.

That besides the property ho gave to bis daughter add her husband, Mr.

Treiicey held no other than that sold to him by Liggett et al. ; also that they

hud taken judgment against him for the first instalment due under his deed gf

- - purchase, and seized and sold his moveables ; further that since his daughter's

marriage, she and her husband b/id lived on ihe property he had given her. ',

There v^as no proof of fraud or collusion on the part of the daughter or of

her husband. •
..

As to proof of the value of the property still held by Martin Treacey at the

date of the donation, leth June, 1879, twoXwitnpsses were examined on the 12t]i-

_ November, 1881. \
'

> "
'

,

William J. Shaw, auctioneer, stated that 0^ that day, 12th Novepaber, I88T7

sub-division No. 40, No. 1206 St. Ann's ^ard, ho considered worth about

$6,000. \ ' •'^

Oliver W. Stanton, real estate agent, being>*imincd,, stated that, he cod.

sidered about $6,000 a very fair value of No. 1206 sub-division 40, St. Ann's

ward. .9>fae houses, he said, were in bad order aM the building also.

He was asked :
" Is it worth to-day as much as it was two years ago ? A.

I did not see it two years ago."

Q. Supposing the property to be in the same state,^ was it more valuaUe two

years ago than to-day? A. No ; I consider property a little better now Wan it

was two years ago, although there is very little change in,price."

« The Superior Court rescinded the donation made by contract of marriage to'

the female appellant by her father, Martin Treacey, and that judgment was

i affirmed by the Court of Qiieen's Bench for Lower Canada (Appeal side).

;;>''
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T.LigptI

From thoso jugdmonts tho appellants, D'aipo Ellen Troaoey et vir, as well for Dame Ellen
themselves personally as benofioiary heirs to the-eitate of the late Martin '"''"*?

V'''*
Treacoy, appealed to the Supreme Court of Canada,

~ °

The question whieh arose on this appeal wa?, whether the respondents had
proved their averment iii their declaration, that^Iartin Treacey was at tho date
of the said donation, and before, notoriously insolvent, en diconjilure, and unable
to pay his debts, and were entitled under art. 80.3 C. G. to obtain the revocation
of the gift. Other points were argued by counsel, but the Court did not think'
It necessary to express any opinion on tlicm.

Mr. Doutre
,
Q.C., and Mr. Joseph, for appellants, and Mr. Branehaud. for

respondents. ' '

Ritchie, C.J. :_
'

.

The whole question turns on whether Martin Treacey was solvent at the time
he made this conveyance, or whether making the conveyance which he dii
rendered him insolvent. For the reiwons given by Mr. Justice Cross, and with^
which I entirely agree, and to which I have nothing to add, I think this appeal
should be allo^d. That is to say, I am of opinion that the insoJvcncy of the
party was not established.

•' »

4xB0Na, J. :_Por reasons substantially the same as those given by Mr. Justice
Cross, lam of opinion that we ought to allow this appeal. Without entering
upon a consideration of (he important point ol" law which is dealt with in the
opinion of the learned Cticf Justice of the Court of Queen's Bench, but assum-
ing, for the present purpbso, thi«t the law is as he states it, that a donation of
immovable property by a father to his daughter, on tho occasion of her mar-
riage is to be considered a gratuitous alienation, I am still of opinion, that the
proof in the present case is inadequate to invalidate the gift made by Martin
Treacey to his daughter. Article 803 of the Civil Code provides that

:

•
","

^JM!""*
"^

i""*
^'"' '"^ "J«<'"<='i°'' ^eing made of the things given, the donor were

Dsolvent, the previous creditors, whether their claims are hypothecary or not, may obtain-the revocation of the gift, even though thejdonee wer« ignorant of the insolvency.

_

Fhiud^must be' proved, and is not to be presumed. Therefore, it wasiiitAili.
tent on the respondents to show that the property remaining to Martin l§»aiey

'

after he had made this donation to his daughter, was inadequate in valueto pay
the hypothecary claims of the respoijdents with which it was chained.
This property had been sold by the respondents tb Martin Treacdy. on the 1

28th June, 1976, for $12,250, Of whieh price $3,787 had been paid in cash
Ihere is a presumption, therefore^ that on the day of donation by Martin
Treacey to his daughter, the 10A,to^.June, 187«, the property still remained of
more than sufficient value for tljrelsidue of the unpafd purchase money.
Tho question we have to dec% i^, therefore, reduced to this : is it sufficiently

'

proved that the property on the 10th June, 1879; ^a» so reduced in value as to
be worth lessthan the portiou'of thie sum remaining unpaid, in other words, is
the prtmdfacie presumption destroyed by the counter testimony of witnesses ?
Only two witnesses were examined on the point of value. .,

, .i

i
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T. LiKgett

Dmw Ellen
,

William J, Shaw's ovidcnoe is liot material, sinoo he merely speaks of the
reacey|t V r.

^^^i^^ ^^ ^^^ ^^^ ^^ j^.^ examinatioi^ which was the 12th November, 1881.
T T

1 .. StiintoD, a real estate agent, says that $6,000 was the fair value at the date nt

which he speak-*—in November, 1891. He says, he did not know the property

two years ago. lie tlion adds, ho eoDsidprs property a little better (when ho
speaks) than if was two years ago.

It appears to mo that this evidence of a .single witness is much too vague and
general to repel the fair inference arising from the oiroumstanoe of the sale in

J87»j, especially considering the well-known fluctuations in the value of land

in cities and towns in this country. It is true that the only w»y of fixing a

valuation in questions of this kind is by the estimation of persons having deal-

ings in real est{ite, or otherwise experienced in its value, like the witness ; but,

certainly, it would be most unsafe to act on evidcn4ie like this, when it must have
been easily within the power of the respondents, upon whom the burden of proof

lay, to establish the value at the date of tho marriage settlement by 'the evidence

of witnesses who kjiew the property at that time. 1 doubt, indeed, if such

evidence as this ought to b-^ acted on, even in a case where there was no such

Criterion of the value afforded as there is hero by the price agreed to be paid

under the previous Aale, to which the creditors wore parties, but under the oircam-

stances of tiie presfont case it seems clear to me that there is not such distinct

and clear proof o^ insolvency as is required to warrant tho revocation of the

donation.

I think the iA)peal should be allowed, and the action dismissed with costs in

.this Court and ttie Court below.,

FoDRNJEa, 31. :—Lo 28 juin 1876, les intim^s vendirent i^ Martin Treaoey,

ufr des appelanis, un lot de tcrre &\ce bfitisses, pour la somme de $12,250, a
compte de laqu«lle ils rcjurent au moment de la pqssatipn^b I'acte de vente

$3,787.
.
La balance ^tait payable avco intergta 7 p. o. coJ^Hfcit: $4030.00

A A. M. Fostjr avec iiit^iSt au ler novcmbre 1876 $4,l|H|^le ler juillet

1878, et $*,030, le ler juillet 1883.' \ »
"' !^ ~

Le 19 juin^l879, Martin Treacey intervint au Xoutr^fc d^iijuriage de8a.fille,

Ellen Treacly, avec John Killoran, et lui fit donation de toutes ses proprietes

k I'exeeptio^i do celle qin'il avail achetdo d<^ intiui^!>. Ceux-ci ont, par leur

action en cette cause, demands la revocation dp oetto donation, comme faite en

fraude deJeur droit,, et paree qu'd, I'^pocjue do cette donation, le donateur Martin

Treacey i^tait notamment insolvable ietm d^confiture. Cette derni^re allegation

dtant 1* base principale de Taction, il est important de la donner tcxtuellement,

afin de faire voir cluirement la position.prise par les intim^ :

That the said MaVtin Treacey was at the^ate of the said donation and before notorionsly
insolvent, en dieonfiture, and unable to p^y his debts, and has ever since remained so, to
the full knowledge of the said Ellen Treacey tM husband, kfao acted with the said Martin
Treacey in fraiiid and collusion, to impair the interests of the said plaintiffs.

_
That by the said deed of donation, which was gratuitous and made by the said donor

and accepted by the said donee fraudulently and with intent to defraud the said plaintifi

in particular, the said donor divested hiijliself in favor of the said donee of a property whicli
was the common pledge of his creditor

-i.



.'%«•.•;

SUPREME COURT OP CANADA, 1883. 18&

T. Liggett
et al. N

lis ontdo plus «lld;^d que l'exi«teDce do oc.to donation n'^tnit pamnue d Dame Ellen
leur oonnaiasance que dcpuis moins d'un an. Treacejetrir.

Lcs intipids ont par dcs ddfenscs 86par«Sc8 ni6 sp^ciulciBcnt toutoa lea olIdRa-
"""*

t.ons dola ddcIuratipD et plus particulidrement cellos conccmnnt la fraudo ot
1 insolvabiht^. Il8 ont aussi iDvofjutf la prcooription introduite pur I'art. 1040

Lo jugemcnt do la Cour Supdrieuro, confirnid par cclui do la Cour du Buno
do la Rome, a muintenu I'uction et annuld la donution.tout en ordonnant k dis- •

cuRsion des autrcs bicns do Martin Treaecy.
La question Ms cont-overfitfe do savofr si la donation contenuo dans un

contrat de niariage doit 6tre considdrde faife 4 titrd f^ratuit ou oudrejix aM
discutdo par plusiours des honorablcs jugcs appeids A decider cette cause

'

tetto question qui pourrait Otre do la plus haute importance en certains oas
A cause do la d.ffdrcnce de la preuve quo la loi cxige suivant le caractdre do
lactc, n on a aucuno dans la prdscnte cause ; car la prouve est tout A fait in-
suffisante pour dtablir les alldgations de fraudo, d'insolvabilitd notoire et ddcon-
feture qui sont les dldmcnts essentiels de I'action rdvocatoire. Si la preuve en
cftt did faxte il est indubitable que le jugement rendu en cette cause aurait bien
jugd, mats il test dvident que cette preuve fait difaut.

D'abord quant A la preuve do fraudo et de collusion de la part d'EIlcn
Ircacey et de son mari, il ,,'y a pas cu la moindre tentative de la faire. QuantA la preuve de I'insolvabilit^, 4 /« date de la domUion,'\l n'y en a ftucune preuvenon plus, 8, CO n'est cello que les intimds prdtendent tirer de radmission de
fans des appelants, quo Martin Treacey n'avait pjs A cette dpoque d'nutre
propridtd quo ce le aehetdo des iAin.ds (" no other proj>erfi, buiZ one pu,-
diaaedfrom plaintiffs in thit cause:') '

Cette admission^qui nc fait pas mentidh des propi;idtds niobili^res, ne fait pas
preuve d insolvab.litd et encore moins do ddconfiturfe.- Pour supplder A cette
insuffisance ct^dans le but d'arriver,.fau.| do preuve di^ecte, A prouver I'insol-
va.bil.td, Icp mtirnds ont fait entendre deux temoins au sujet de la valeur de la
propridtd en question; M. J. Shaw. I'un d'oux qui a dtd entendn, lo 12 octobre
1881, estime la propridid en question « «6,000. L'autre, Olivier W. Stanton

"

1 estime aussi 4 $6,000. II dit que les bfitisses dtaient en mauvai? ordre A la
question qu'on lui a faite pour savoif si cette propridtd valait autant il y a deux
ans, U rdpondqu'il ne I'a pa^T vne A cette dpoque. Elle pouvait alors valoir '

beaucoup plus, si clle dtait en bon ordre, mais le tdnioin n'en sait rien Ainsi
ces deux tdmoins ne font mention de la valeur de la propridtd en question qu'A
Idpoque de leur examen, le 12 novembre 1881. Ce qu'elle pouvait valoir plus
de deux ons auparavant, A I'dpoque de la donation du 16 Janvier 1879, ils n'en
savent nen. Devons-nous prdsumer que cette propridtd vendue »12,253 le^gS
Janvier 1876, n'en valait plus que $6,000 le 16 Janvier 1879, 3 ans aprds ? Non •

car lorsqu'il s'agit de pronver I'insolvabili.d, o'est par des preuves directes qu'ii
faut le faire. Auoune tentative n'a ^td fajte de la part des intimds pour prouvoiT
la valeur de cette propridtd A I'dpoque do la donation. D'apr& la manidre
quite ont fait leur preuve ib Scmblent avoir compl^tement perdu de vue que le

i.;!

, -''ti
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Damej^llen fuit •swntiel & prouvcr dtait la vnleur k I'dpoque do la donation, afin do d^mbn-
^"

4d
*'''' *""^ *'"' deduction Taito des propritit^s donndca il no restait pins asses de bicns h

T. Ltoptt Martin Treaeoy pour payor sos dett«8. lis somblont aussi ayoir 6t6 sous

riaipression' que dans un oas oomme qelui-ci, do simples pr^somptions scroicnt

suflkuntos pour fuire la prouve rcquisc, niais ils ont oubli^ qn'il s'agit darn* cette

cause de fniro annulcr un note solcnncl entro non oonimorgnnts, et qu'ici Ics

prdsomptions ordinaircs, suffisantcs lon>qu'il s'agit de Tonnulation d'aotcs de

commoryunts en fraudo de Icurs cr^anoiers,' no pcuvont reoevoir oucuhe nppli-

oation.

II faut encore roniarqucr que quntit A la prcuve de rinsolvabilltd, il n'on est

pos do niOinc quo pour oello do la fraude; si celle-ei, foute do prcuve dircctr,

pcut etre prouvdo par des prcuvcs indircctcs, il faut ou contrnire, pour dtublir

rinsolvabilitd ou la ddconfituro, des prcuvcs dircctcs it positives.

Pardessus dit :
*

La d£confiture est la position du non-coimner^ant'qui se trouve par 1'accumulation de
condamnations ou de pounuites dirigtes contre lui, hors d'6lat d* payer ce qu'il doit.

Qii'iin simple particuller laiase prononcer coqtre lui des condamnations, ne paie
personne, quoiqu'il ait des meubles ou des immeubles, il ne sera pas en d6confiture, car ses

creanciers p4>uTent le saisir, I'ezproprier. II n'yja de d6cota6ture que 1& seulement oil la

discussion de tous les biens ne produit pas I'acquittcfment de toutes les dettes. '

Si telle cflt ^td la position do Martin Trcacey le 16 juin 1879, il eat 6t6

facile d'cn i'aii;e lu prouve par la production de condamnations et de poursuitcs

dirig^cs centre lui, et en oonstatunt d'une nianidro praise la valour, & cette

^poque, de la propri^t^.qui lui restait, aprds la donotion,—la vnleur do scs bicns

meubles etlp niontantexuot de sos dettes; on pouvait ais^ment par oo*proc^dd

arriver d, ftire lu prouve ndccssaire d'ttfgolvabilit^. Cette prcuve les intira^s

s'^taient engagds ik la faire par les alMgations de lour d^laration. En bofiant^'*

oomiro ils I'ont fait, lour action sur j'art 1034. ilsdevaient prouvcr rinsolvabilili^

de Martin Treacej ^ la date de racte de donation dont ils se plaignent. Un
autre^rtiole non moins positif sur oe point, rendait encore cette preuve bbliga-

toire. L'artiolo 1034 C. C. dit

:

Si, au temps d^ la donation et distraction faite des cfaoses donates,' la clonateur n-itait

pas solvable, les crfianqiers antericurs, b}rpolb£caii«s ou non, peuvent la faire rivoquer
quand mSme I'insblTabilit^ n'aurait pasM connue du donataire. ^

La preuvb faite ne justifie jiullemeut le principal considdrant du jngcment
ddcliiront " qu'il a 6t6 prouv< " que le defendeur Mortin Treaeoy s'cst rendu
" insolvable par la donation dont il est question on oelte cause, et qu'il dtait

" insolvable lort de Vinttitution de la pritente action, et que les immeiiblcs qui

" lui resfciient n'dtaient pas suffisai^^poiir assurer le paiement de -scs dettes ct

" nomm^ment de la ordanoe des demandeurs." *

Quant & la dernibre ^artie de ce consid^rant d^^larant Martin Treaoey

insolvable lors de I'institution de Paction qui a 6t4 ^gnifide plus ^e deux ops
'

npres la date de la donation, il esTTviacDt qu'elle doit'Stro sanscffet sur le sort

de cette cause, car elle/est en contradiction manifesto avec les articles 1Q34 et

'

. / "
,

I
•

' ^

• Vol. 4, Nq. I,?a2, pp. 679, 580. .- '
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803, oiigoant la preuve de I'insolvabilitd A la date de IWo attaqu<$. Mais elle Dam« Ellen
ftit voir qae lea hooorabloa jugea qui ont rendu oe jugement n'ont paa trouv<J de '"'"'^L**^''-
preuve au dosaier lea autorisant ii^ d<5clarcr que rinaolvabilit^ cziataitau tempi T. Liggett
do la donation. Dans la premidre partie du oonsid^Jront, quoiqu'il aoit diSolard
que Martin Treacey a'est rendu inaolvable par la donation en queation-il n'eiit
pas dit quand oct offet s'cst produit. Est-ce au moment de la donation?- si
c'est 14'1'interprdtation qu'il faut donner au jugement, il est olair qu'il n'y a
aucune preuve pour justificr oette conclusion. Pour en orriver lA, il faudrait
comme il a 6t6 dit plus haut, avoir un ^tat exact de la position de Martin
Treacey i^u temps de la donation. II faudrait etre en <$tat do dire ei, apr^
dMuotiOD faite des propri^S.^ds dbnndcs il ne lui rctait pas.nBSCB de bicns pour
payer ses dcttes, II n'y a dans lo dossier auoune preuve quelconque sur laquelle
on puisse baser cetto op<5ration. PourtB^t, d'nprds I'artiolo 803, c'est la manidre

^de^ eonstatcr .I'insolvabilit^. Colto premidre partie 'ducoosid^rant n'est pas
plus JUHtifiee pirt- la preuve quo la scoonde.

De I'existcnoo reconnue par la Cour, do rinPolvabili(6 de Martin Trenoey,
lors de le eigpificatiop de I'aotion a-t-on voulu en induire qu'il en rdsultait uuo
prdsomption de fraude comme cello dont Rioard fait mention dans son Traits
des Donations ? *

II y a pcu d'aiialogie entre les deux cas. Dans celui dont parle ,Rioard il
B-agissait do. savoir si la donation dtait sujctto H I'inginuation. II est vnki qu'il
dit quo " 16 sort de la contestation fut sur ce qu'il.y avait une pHsomption
violmte quo le pAro avait fait iL son fils, par son cqptrat de marioge, la donation
dont II s'agissait, en fraude de ses' or^anciers, en consequence de ce qu'ellecon-
tenaittous les immeuWes qu'il po8.6daitet qu'il avaifc fait banqueroute un an
nprof." II y a cette difference importante dans le cas present, quo la donatfon n'est
pas do tou#> immeubles^et que I'lnsolvabilittf n'est survenue que plusde deux
ans apces la d5>nation dont il B'ugit,_tandi9 que dans le cas oit^ par Rioard la
bi^n^ueroute a*ait lieu un an aprds, et que la donation ^tait de tous lea

.mim^Ues. L'insolvabilitd survenue d, unc tfpoque rapprochie des actes
^«Sgu*^urrait bien former une prdsqmption de fraude,—prouver I'intenlion
#. fraude, c»n$aium /raudu,—maiB oela seul ne suffirait pas pour faire pro-
noncer la nulBl^, il fraudrait encore pour se oonformer H une autre condition
esscitielle de Taction revocatoire, prouver que cette insolvabilitd est la consiJ-
quence de ccs actes afin d'^tablir le prejudice causd, eventus damni, saoB
lequel Taction ne peut exister.

''

Aubry et Rau f disent h. oe sujct

:

L'exercicede raction,Paulienne suppose avant toat on prejudice cansfiaiix cr6anc!eift
qui 1 intentent, et ce prejudice ne se comprend qae moyeonant le concours dfes troiacondi-
tions suivantes

:

/
-

-

II faut, en premier Ilia, que les biene da d6ditenr soient insaffisants pour le paiement de
sesdettes. Si son iniolTabilit* ne Ee troavait encore, ni «tablie par sa dfieonfituie, nl
Wgalement pr&iuin6e i. raison de sa falllite, le <rr6ancler demandear devrait pour la jusU-
fication de son action, discuter aa priylable les biens dn dibitear k I'exoeption oependaniMMUX dont la disBcaaion prisenlerait trop de diffiealt^s.

/Vol.1, p. 260,0*1113. t Vol. 4, p. 132, §313. ^;

1:1

-*
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ftad 1

..v ^

^««.t; WrlJLulr..^^ '• C"<»dlo. .«ltr«.ult6 pour 1. crtiu.d.r d. I'.cf con.r.«.ceyetWr,leque|,o. action ..t dlrigi.,, en d'auir*. terme., qu, 1, d«bl«,ur alt6t6 .u.d«.oo. de^,
" "

^ /,7
"'"*"'

'' •'••""'°'' ''* '''"^•'' •""•«»*. »» «!"• d" "oiM wn lniolT.bilil6 ./i»etc la cauie rpconnuc.

Chnrdon (lit .* ^

rt^ogptoro.le prejudice /prouvi „e prmiet de r«ccu.lWquW«nt itt-ila tU I. conif

rln i'?r!J!!r""r
"°''*"*' <^''"'*'''""' /«•«""/.>,'< *v«.^«/'rWmJ L'articl. 1167 du

fttUi par leijf. dtbiteurt en frandc do Iciura droits.
.

„
••• |^*«'"*»ncieri doirent donc.prouver, et le dommaKe qui leureit fait, et nritention

qu a eue leur dob.ieur do le leur fair«l. 11 est esaentiel de (aire cetto preuve.

B^durrido dit : f

,,.^* ,"7"'** condition imposfe an crfiander suivant Taction rcvocatoire, est de prourer
1
inso vabint6 du dcbiteur. Ceite action est essentiellcment sub^idiaire. Kile ne pent fitra

Mcrc;e que pour nmener le paien,ent que les biens restants sont, par leur insuffliance, dan
1 importib.lii6 d'effectuor. II faut done prealablement (itablir cetle insuffisance.

Cette condition se justifie iyec autwitfi par cet autre princlp^ que, pour intenter une
action, il ne suffit pas d'avoir qualiif, quil faut surtout j aroir intMt.

Ohurdon dit encore : J i

Pour fUblir U frande du donateur, il suffit de prouTcr son infortune an moment de la
flonation, parce qu'en effet si alors sea delte* surpasaaient son aroir, il ne poOTait en ri«n
donncr qu au prejudice des crianciers. C 'est done ce pr6judice que doit prouTer celul qui
se plaint ....jm,..

• ^ i r h

i^ . Dcinolooiba'dit:
II

• Le prejudice 6prouv6 par W« crdanciers, c'est-i-dire rin8olvabilil6 du dfibiteur resultant
de I acte qu'ils attnquent. telle est done la premiire condition, sous laquelle Taction Pan-

.' lienne est receTaMe. ,

Aussi, le pfcmiig'rtaoyen du tiers dufendeur est-il, en effet, lui-in6me tir6 de I'abseuce de
prejudice et de k sokabilii^ du dcbiteur. Le tiers dfe^endeur peut, en consequence, i
moinsque le dobiteur ne se

,
trouye diji en 6tat de falllite ou de 'd6confiture ouTerte,

denaander qu'il soit pr6alablement di8cui6 dans ses biens.
C'eat en ce sens que I'on a dit, avec raison, que Taction Paulienrie est seulement tubti-

dmre
I
en ce sens qu'elle ne peut ctre exercCe qu'Ji ddfaut ou en cas^Hj^uiiisance des

•'" autres biens du dobiteur honii tijutextuuii.
^^

;

Comme on le voit par ces autoritiSs qu'il scrait fucilo de muj^lier, la oobdi
tion premidie, comme le dit Domolon.bo, eous laquelle I'ac'tioii des intiui^Ss ^tait

receviible dtait le prejudice lui rdsuUaut deVucte de donation attaqud. lis ne

pouvaient exercor leur action qu'en cas d'insuffisance des autres biens de Martin

,

Trjaoej;, constutde par une discussion prdalable de ses biens. Cette condition
cat exifjde par les outoritds ci-dessus oitdes,— ik nioins que le dcbiteur ne soit

;, ddjA en faillitc ou en ddconfiture ouverto. Non-ysulcmeiit Ics biens de Martin
A^JPreacfiy n'out pas 6t6 discutds avant I'dmimation de Taction rdvocatoire, muis la

preure de son insolvabilite nu temps de la donation, condition esscntielle da
fiucces de leur action, n'a pas 6xi faito.

Quant & la question de savoir si les' intinids devraicnt discuter lea Jticns de

• Dela Fraude, 2 Vol., No. 203, p. 369.

§ De la Fraude, 2 Vol., No. 237. p. 432.

t Traits du Dol et de la Fraude, 3 Vol., p. 205,

No. 1425.
I Vol. Code Napol6oD p. 172, No 170.
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T. Liggett
ct %T.

Martin Troaooy tTant do porter leur action, je d« oroia paa que lea circonitanoea Dam* BlUn
Je octto oausfr n'obligeot 4 la decider. Ctpendant, je ne puia lu'cinpficher de'''*'"J^*'*'-
reoonnaltre que loa autoritda oit<Jo« plus haut, qui oompteut pnrnji lea plus con-

|lddr<5«B, aont en fatcur do In cliMouBnion et la considdront obligatoire, 4 moini

Juo
le ddbitour ne aoit en fuillite ou on d^oonfituro ouvorte. Mala' eomtpe

'aprds ill prouve on cctto oauio, on pouvnit oonaid<Srcr Martin Treaooy oommo
inaolrable 4 r^poque do r<5monationdoraolion, cottooirO()n(ttancercndait,HuivDnt

I'opinion do Doniolonrbe, Paction rcoovable. Muia pour rdusair 4 fuiro annuler
la donatiofn attaqudo, ll aurait fullu dtablir par dos preuves direotoa et poaitiver*

que cotto insolvabilitd remontiiit 4 la date de la donation attnqudo, ou quo la

donation cllc-mSmo dtait lit oaufio del'insolvabilitd.

En outro des obsorvati<o||H que j'ai faitos aur la nature do lapreuve de I'inaol-

Tabilitd,je dois ddolaror que jo conoours dung oelloa qui ont 6t<J failes aur lo

niflrao Bujct par I'honorablo jugo Cross.

Pour tous 008 motifs, jo buIs d'opinion quo I'appel doit fltre rc9u.

Uenrt, J. :—I am entirely of the sumo opinion. I think the party was
bound to prove that at the time of the tranafer from Treaooy to his daughter iknd

her hu.ibond he was insolvent. I may say that no suoh evidonoo has been given.
Wo are asked to presume that bcoauso one man put a valuation of |6,000 on
tlie prop<!rty two years and a-half afkorwards, therefore it was not worth $8,000
at tho time of the oonveyanoe. It Ib a principle that not only must fraud bo
alleged, but it must bo also proved. lie undertakes to assert that that was a
fraudulent and illegal transaction, and that the party bcoamo insolvent b/\he
more fact of making that transfer. Now, have wo any reason to assume fraud ?
On tho contrary, I think we ai^e bound to assume the reverse on this occasion.
At tlib time of the transfer he paid nearly one-third of the whole amount,
leaving $8,000 due. At the time of tho donation we could hardly assume that the
property had fallen so much in value as to be worth no more than $6,000, that
is, depreciated in value to the extent ofone-half I think if property went do^
by degrees, and had two years to go down after the transfer of this property,

<'

my oBBume that at the time this donatiA was made it had not got down to thri

depth of $6,000. I see no reoson for ia|)uting fraud in this oafio. He, the
father of Mrs. Killoran, was growing old, he had iSo wife and but one daughter.
He was making provision for his daughter, and probably for his own support in
his old days. I cannot, under the circumstances, imagine, without express proof
of fraud, that wo arc justified in assuming it. I think the appeal ought to be
allowed with costs.

GwYNNE, J. :—I concur in the opinion that the plaintiffs have wholly failed
to prove tho case stated in their declaration.

The object of the action is to have a donation of reaky, made by one Martin
Treaoey to his daughter Ellen on the occasion of her marriage, declared to be
fraudulent and void and set aside, to enable the plointiffs to recover thereout a
balance due by the father upon a purohafie of other property made by him frdm
the plaintiffs three years previously to the daughter^ marriage, and for securing
which balance, amounting to two-thirds of the poroj^ase money, the plaintiffs ai

I'll
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•/

Dun* Ellrn tlio timo of tho mIo to Martin Troooey had takon back from him a morlnM
PwaceyetTir .. .__.....•.. . ./ 'Traacey

•nd

.vr'

•

upon tho property Rold by th«in to him.

Tiiuro aro tlirco poragrapbn in tho dcolaration upon which tho pluintilfa t4tt

ihoii- ri|;ht to'obtain tho roliof Bought by the aotion, upou thoir oatubliabiu]; a|ij

one/of which they would be entitled to recover. Tlie first ia: I

Tjiiat tlie laid Martin Trraccjr made th« iaiil donation to the lald Rllfn'.Trracey,; hit

daiJgtitrr, with a view to dtsfratid th« lald plainlith in depriving tliem of (lie mrani of

Mc^rinK the payment of the laid balance bt (lie lald price of sale herein above reoiteiK the

Mia defendanU Imowing well at the time that the propertjr lold under the deed of lalaLan
ana if, IniuOclant to leoura the payment.

. .^ 't'he necond paragraph it

:

.

\That the laid Martin Trcacey woi at the date of the laid donation and befon, notorloui-

lj^|niolTent,«>i lUeot^tur* ; that > to lAjr, bopeleiily iniolTcnt and Unable to po)^ liii

debti, and.hai ever linco remained lo to tlie full Itnowiedge of the laid KllenVreacej^ and
huiband,' who acted with the laid Uartin Trcacey in fraud and coiluiiop to impfir the

intereiti of the laid plaintitni.

Tlio third parogriiph w :

That by the said deed of donation, which was gratoltoui and made by the inxA donee
fraudulenily and with intent to defraud the laid plaintilTi in particuUr, the laiiJ.doDor

direited bimMlf in favor of laid donee of a property which woi the common pledie of bii

creditor!. / f
It will be obaervud that in nunc of, these parograpns do tho plaintiff)^ seek to

avoid tlio contract in virtue of tho provisions of tho lU84th article of iho Civil

Code, namely, that the donation Was gratuitous, and that tho donor was insolvoDt

at tho time of making it, although that is roally the solo ground upon which
tho respondents rest their contention, that the judgment of tho Court bcloW

should be supported. Tho ground rcHed upou in the first of the above paragraphs

states nothing affecting tho solvency of Martin Trcaeey. It charges that the

donation was uiado with intent to> defraud .the plaintiffs who were his oroditoi-g

by iiiortgngo. Unless made with intent to defraud, it could not be avoided at

the suit of a creditor of the donor, but the paragraph proceeds (o specify the

particular mode whereby this intent to defraud waa to bo oarried out, namoly

that by this donation the plaintiffs would bo deprive;d of the means of socuripg

the biilanco duo to them on their said mortgage security, tho dcfcndai^ts

well knowing at tlio time of making tho donation that the property held by the

plaintiffs in niortgiigo was insufficient to secure poymlsnt of tho money secured

by tho mortgage. Tho gist of thi? paragraph plainly is that the intent to

defraud charged in it is manifested by the Itnowledge imputed to Marlin

Treacey, that at the time of making the donation he well knew the property

held by tho plaintiffs in mortgage was inaufficient to secure payment of the mort-

gage debt. Now, not to rest upon tho absence from this paragraph, and inde^
from the declaration, of an averment (to bring the case as stated in this paifa-

graph withfn the 1038th section of the Civil Code, namely, that besides haviiig

been made with intent to defraud, the donation would have the effect of injur-

ing tbe creditor,) to the effect that the donor hod no property out of which ihe

alleged deficiency of the mortgaged property to pay the mortgage debt could Be

supplied other than the property donated, it is sufficient to fsufva answer to
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,'\

in

(h« 0M« n» alleged in ihU paragrkph, thai th«r« hu been no «ridena« offered ftf Dmm riu.
• eharaotor auffiaiont to e»tabliiih that Martin Troaoey had any aueh k nowledKoT'^^y •»»«'•

0*18 imputed to him, or that he entertained any intent to defraud tiie plaintiffs T. uirM
when he Inade the donation, or thai ho made it with that intent. Indeed there ** ^
ia no Rufficiont evidence that, aa « matter of fact, at the time of the donation in
Juno, 1879, the property purohaM by TreaocyfVom the plaintiff In 1876 waa
not wort* the two-thirda of the/ purohaio mooey for which he purohaaed th«"
property. I

The charge^ at alleged in the iccond of tho above |iarngraplia, l»—not only that
prior to and at tho date of tlio donation Mnrlin Treaocy waa notorioualy and
hopolcaaly inaolvent add unable to pay J)l» debta, but that auoh hia inaolvenoy
waa well known to tho donee and her huftbapd, who acted together with Martin
Treaoey in fraud and colluaion in accepting the donation from him with intent
to Injure the plaintiffx. Of thi^ knowledge in Ellon Treacey and her husband
and of the oonatruotive fraud and colluaion charged, there ia not any evidonoo
whatever offered, nor, indeed, is there nufficient evidence of the alleged inaolvenoy
of Martin, aMuniing auoh insolvency alone lo bo sufficient to avoid the donation.
Martin Troacoy appoara to have had no debt but that to tho plaintiff, and
which was seourad by a mortgage. It is difficult to underaUnd how a person
owing no debts whatever, exoop tone amounting only to two-thirda of tho pur-
chase, money of a piece of property purchosod by him, and which two-thirds
was Boourod by mortgage upon the whole of the property, the puroh^so of
which constituted the debt, can bo said to hovo been notoriously and liopilessly

insolvent. .

There is no evidence whatever in my opinion suffioicnt to establish the aver-
ment that Martin Treaoey was insolvent when he made the donation to his
daughter, nor of any fraudulent intent whatever in tho daughter accepting tho
donation. Tho plaintiffs therefore failed to establish anyone of the grounds upon

"

whioji their claim to the relief they have prayed is based, and it is unnecessary to
determine tho point upon which there appears to bo a conflict of opinion, whether
the law of the Province of Quebco in regard to donations by a parent by way of
provision for a daughter upon'hor mnrn^ and for her husbond and their chil-

dren, is different fronr the law of Frttrt«|fcl'that of England, in which marriage
is^^ecmod to constitute voluable oonsiuiyeion.

..The appeal, in my opinion, should bo allowed with costs. ^
'

Appeal allowed with costs.
' Doutrt <fe Joteph, solicitors for appellants.

Judah & Branehaud, solicitors for reapoodents.
'

vv-
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COURT OFQUKKN'8 RKKOD, 1884. '

B^ort Dowow, C. J., WhsaV, TwiiM, pioM nod 0aby, JJ.
'

PRATt . .

(PUM(finthtCotirth«h»),

'^ AMD -k

>^\

. N. mo ^ . ->
, ^

BBROBR

ftmroiiiDSMT

EviJfne&^Aveu—Cor^mentemmt de preuv*. /

To an MtloD pro i^tio, llrglpg « partnenhip imd iMklng tpt m •eeonnt of tK« profld,'

th« defendant |>l»*d«d ih«t ib« |tl«intiff wM o^lyao trnployt*, but ikt lb« lam* Urn

he mlmiltud that (titra waa an uodartUn'dlrnJihat ba wihto bare balf tbaprofiUju

Hillary, aad tba drtVindant r*p*aUd 'thia wVn aiaminad ai a wltWM. ThIenT., »^

witnaii, waa aikrd whether he had had any traniaellon wi(b tba partiei aad

whether tbey acted therein IndiTiduallj or aa |>artnera. ' . ^

Ublu, that tba aeti^ of tba dafendaBi WH lodivUlbla, and did nut eoDa|litute a etmrntn**.-

mftU d* pT**v4ft iirit t and tborafora verbal aTidaaee of tlie parlnenblp wu
inadmliaiule. , >

Tlio plaintiff moved for loave to appeiU (Vom tj^e following jntorlooutorj

judgment rondurrd by the Superior Court, Matlilcu, J,.'Apjril 9, 1884^ in which

thof case ii fully atotcd :

—

T »

" La Oonr, pnrtic* (|aKcs mt la motion du d^fcndenr prodtfite le 3 man

dernier, demandant que la decision' rondue par abn honivtur lo juge Dohcrty,

prtfHidant la cour d'cnquflte, renvoyont robjcotion du d^fendeur A la preuvt

tostimoniolo teniae par le dofnandour,* aoit f^vih^e purcotte cour, ot J^ cel^ue la

ditc objection soit maintonue aveo d^pena, avoir examine la proo(<dure «t«'

*d<Slib^r<5;
'

" Attendu quo le dit dcmandcur alldgue dims aa ddolafation gjie, dniii la

oours du Diois do ddccmbro 1B78, le gouvcrnemcht de- la Provinco d^^ Qu<Sb(o

ayant demand,^ dca BouhiissioDs pour'le contrat de ramcublcmont do r<cq|«_

normalc ill Montreal, le dcmandcur fit dcs d^juorohca pour I'obtcuir ot propon

au tlemandeur de to joindre ik lui
;

qu'ils ae mirent en eocUt^ pour lea fini da

y ' contrat, le dcmandcur dovant faire I'ouvrage ct le d^foodour devantrfournir Ici

fonda n^essairca pour Paolvit dcs mat^iauz et lea gogca dcs' ouvriera, let

a880ci<^8, Touvrngo termini, dovant so partagerilcs profitq nets; que led^fcndcnr

a rctir^du gouvcrncment $18,895.6^ sur loquelle il a peryu un profit net d'la .

moina $12,000, dont il nVpaa rendu compte au demandeur; et con«lut i, ee

^ue le ddfondenr soit cnndamn<$ i lui rcndre un compte 4 Tamiable ai faire b^

pcut, ei non en justice, de la soci^t^ qui a exists enrtre ouz pour ce oonfnt, li

n'on ot fauto p&r le ddfcndeur de ee faire, qu'il aoit eondamn^ hr payer an

" dcmandcur $6,000 pour tcnir lieu du rcliquut du dit compte, et qu'en cas de

S»'raldition dt compte le ddfcndcur isoit condamn^ & payer an dcmandcur le rcli-

i[uatqui se trouvera fixd ddfinitivement;

" Attendu que le dit d^fcndcur a plaids qu'il <Stait faux qu'il oit jamaii
~

formd la socHt^ all^gude dans la ddolaration du dcmandcur; quo- Ic contrat

f

\^
.
'"^^
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"^
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.»c«„o^,« cdnveou ,«o lo do„..„dc«r ktuU reipo„.„l,„ ZiX'rt

d(!londeur«u«oondition8»iiiiditoi;
^

• « "wq trmii au ,

" Quo durant In confooJion doH'ouvmm-H U ,?«rt,„,L,.., ^ .
'

...««,«. a. »4oo. .i.„ 0. »..i.c rX'i" ^i\r '/;^r« Idfltndcur, Bans U-nir couipto ,Ics preau ou do. „Ari..
"

"''""''^."'"° P"' ><>

''Attondu,uoI6dit d<fc.ndcur„an.iD<$oonrn.o trfmoin . d'ubord d^ I ^

<!udrouHc,..e,.t pour bod Hravail en touput compto dca nionta.uSt 1^^" ^

.HT H dc,«i,,etc^ue I'a r..u„4,a,J ,„,, L^i .Zt \fdl r

Joimcr da craiiilc d'ilK trouW ui « crftooict, d„ .l..„„,. j-
."'"" '"'

m «tro ...ubM p., 1... cfcuci.,, du dc,.,.„dcir, « „„c J" °^,7„°°7
r«..,pou, Ic«,»cllc. 1. d^fcndour .•. p.. „.Mi'd« pr.™, dl^ *'
qu cdtait arrangd do tcllo-sortc quo si uno eaisic-ariflt nvnW /.x

.•"""'
u«i..d. d.r.doonuujj,:^,.„,. doix":w.^>^^^^
q«e lo dtffc„de», „. ,a™it,p.,l„ ,„o„i„., d&profit oo'ttfe,.;. T'Tl'? I .
,» 1. do..„d.„^i„j do^it ..o..„.,. ..„i',,oi\\!;^: '2.^^^^^^^^
l.d«f«ideurclll,«fairo Kmentqu'il Do'lui dt™t ricn

""^•""f

and
iWrfcr.

"*l

I'r



"^.j;

-191 CflllBTOJE'QUJSN'S BENCH, 1884:

Pntt
and

Berger.

W^-

" Attendu quo la qncstion Buivante a 616 poe^ par le demaDifcur au KSffioio

J. Rosaire Thibaudcau :
—

' AvcB?yous eu qu^que tranBaction aveo lea partiei

CD cettp cauEe, savoir le ddfcndeur et le dcniandeur relativement au contrat

entre lo gouverncment ct le d^fendeur pour I'atneublement do i'dcole normale,

_' et les djc^nx parties en c^tte cause ont-elles fait cette transaction individuellcment

ou coninio associds ?

'

" Attendu que le dit d^fcndcur a objects k cette question comme ill^gole et-

oomme tendant & prouver par t^moin des faits qui ne sent pad susocptiblcs de

preuvc tcstimoniale
;

"Attendu que parjugement rendu par rhon. juge Doherty & I'enqueto le

25 fi^vrier dernier, la ditc questidn a 6t6 permise sous rdscrve do I'objec-

^ tion; \
" Attendu que le dit d^fendeur a fait. motion pour°fuire feviser la ddoiaion de

con honneur le jugo DoUcrty, et demandtlnt que I'objection'soit maintcnue;

" Considdrant que le dit demandenr reclame du ddfendeur un compte de la

inoiti4 dee profits faits.pilbr I'ex^cution du contrat susdit et lo paiement de cette

mo\ti6 des dits profits, et Hljegue, compie cause de I'obligation du d^fendeur, une

soci^f^ qu'il pretend avoir exist^ entre eux
;

" CoDsid^rant que le dit demandeur dans son plaidoyeret dans sa disposition,

admet son- obligation de rendre coibpte' au demandeur de la moiti^ des diU

profits, ef lui fournit m£me un , compte que cette cour n'a pas m'aintenant i

appr^ier, mais soutient dans son paidoyer et dans >a deposition que la cauEe

do son obligation n'est pas celle qui est mentionn^o/dsiis la d^cla'ratioQ du de-

mandeur, mais qu'ello r^sulte d'unejconTention par la^elle le di^fentreur aurtit

contract^ cette obligation comlne salairc du trftyail que devait foumi^le deman-

denr dans I'exdoution de ce contrat

;

^^

"Gonsid^rant qt)e par Particle 1243 du Code ^ivil I'aveu ne p«ut^tre divis^ /
vcontre celui qui le fait, et que I'avea du ddfendcurfait en cette. cau^c no peut

itte divis4 centre lui

;

^

" Cotisid^rant que le demandeur n'ayant pas de commencement de prenve

par dcrit pour ^tablir qu'il existait tine soci^t^ entre le d^fendeur et le deman.

deur, ni les plaidoyers du di^fendeur ni sa'idisposition n'^tant suffisants pour

oonstituer tel commencement de preuve par ^rit, no peut prouver par temoios

qu'il existait une soei^td entre lui, le dit demandeur et le d^fendeup

;

" Consid^rant que sous ces oirconstanoes la question poe^e au t^moin Thibau<

deau est ill^gale;

"A revise et revise la decision rendue par son honneur le Juge Doherty,

pr^sidant la cour d'cnqu^te le 25pie jour de fevrier dernier, perm^tant la

quMtion sous tds^erve de la dite objection, et a maintenn et maintient I'objectioD

do dill defendeur h la dite question aveo d4pens distnits," etc.

'\ IU|nM.T, J. (dist.) This case comes up on a motion for leave to appeal

fi^in an tntorlocutory judgment setting aside a ruling at enquite by which ruUng

cjiltain evidence Appears to have been admitted under reserve. The effect of

the judgment appealed from is to exclude parol testimony, and therefore it is

dearly ^e of those cases in which leave to appeal should be granted, ifappellant's

JX

A
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Tircanl"^ '""'*!,''•"??", '^' "''"^' ^" '''« J«<Jgm,e0 orders the doing ofwhat cannot bo remedied (at least fully and eonveniep.ly) by the final judgment.We nVust therefore famine the merhs of the question Jto the ri«htVf themovmj? party to make parol prooT.
^

The action is ;,ro .0C.0 and to account for half of the profits ofan enterorise.

.cUo„Tl?K !'. '*^S"'r''' «""» ^''^ defendant Kocs on to admit J,e had trans.

TZuf P'-'^f <"^'»^«»P««t thereto-that,he had advanced him money, and

ZJ 1'^ T "»°"'«"''i^'"' leditdemandeurdevaitau ^it difendeurvoVK

ZJ?r!!?'^"'*'" "'"'^'^T"
MKNtiONNtES

;
" but defendant speoially

denies that there was a partnersliip.
" f "'J

^The>recise question was this; " An^z-vou, eu quelgue tramaction avec le,

^IZ'^T 1'
*""'"' ""'«»'-'''^*»«««'^«"- «< le diMdeur, relaHvement ancontmtentrele gouvernement et le difendeur pour rameublement de V^cole nor-

fnale et les deux parties en cette cause ont-elle, Jhit cette tramactim indivi-

? , U S^
*'"'* *•'"* '"« "9 commnceHlrfe ^.eu.e ;,ar <fm7. owing

to arucle 1248 C. C
.; and that this question could not be put. It is conce" bl!

h»M . I i"^
'""**'"•* ^ '''*^»'' " ''"'""^/' o" the merits, it might bo

held not to be proofof a partnership ; but how the Alternative could be excluded
as a logical operation, I cannotfunderstand.

B«t there is more in the matter before as than a defective form of question
or If this were all the plain.iff-might perhaps renew the question; leaving out
the words "o« comm a«oaC and scan appeal might be avoided. But it^ms to me that the reason of the judgment is wholly bad, and that therefore it

^

Should be questioned at once. It evidently takes for granted that the article^
1^43 creates an artificial or purely arbitrary restriction of evidence. It* does
nothing of the kind. It simply states somewhat inartistically a manifestly wise
rule tor the appreciation of evidence, and one which has always existed under
the French law. To «at law it has neither taken away nor added a tittle *
It expresws a trutlifor the guidance of courts and judges, and its interpretation
IS to be afetermined by;>he limits of that truth. It warns the judge not to
^nooot a confession, but it is iiot intended that everything that a party may
choose to say must ha taken together and be equally, believed. So far as I know
the pretension 1 combat has never b«en held theoretically by the writers under
our law or practised by the courts.

The coi^monest illustration of divisibility, so-called, jji in pleading, where a
contract is alleged, and admitted with a plea in avoidance ot. exception. In
tjiatoase the burthen ofjiroof is transferred invariably to the defendant.

•ToulHer (10336) has remarked that the Code Napolfion had copied Poihier exactly.

Uon«hvr6ea Ma prudence degjuges. Pothier, Nb. 799, finon^i almplement la rJgle sawparlerdes exceptions. Le code I'enon^ide lamSme maniire dans Particle 1356. The
article hna to he interpreted. lb. 338, 2 0»rr6 1 Ohaaveau, 682.

h?

'w" ;.; .

f
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]>Mtt
and

Berger.

What the Code moans by " avcu " and " admission " is oonfession.l' If A
on interrogatories answers he borrowed from B, but paid him, the confession

must bo taken as a wholo, because judgment couM not pass agninst A on his confes-

sion—"jia«i iiianit inutilisqvc con/tsgio est nisi alt certi con/esaio." I. certumff.

de con/ess. quod ett in controueraia. But if ho pleads payment ho must prove

it, otherwise wo should get into 9 violation of the rule that he who alleges ^ust

prove

—

ei inciimbit probatio, qui (licit, non qui negal. f It will bo found

that what \a uppermost in the thoughts of all the writers who treat of the

indivisibility of the confession, is the indivisibility of the judicial confession, and

principally on interrogatories. Again, there arc' cases of its divisibility

which arc left to the prudence of thcjudge, and to a doctriSe which is too well

known to rcrjuire me to do more than allude to it.| By entering into it I

should add nothing new, and I should fail to convert those who think they httyc

all the law and the prophets when they can exclaim, " I have the artiolo of the

Code on my ^ide," meaning thereby, that they have got the most superficial

doctrine that docs not violate grtimmaticnl construction.

§

There has, however, been a question as to whether the rule in civilibua non

acinditur conftssio is applicable to the commcnamefit de prettve jiar icrit. It

' seems to me that the reasoning which leads to the conclusion that it is liot

is irresistible ; and had it not been for an allusion by Scrpillon (323 G.

C.) -to the indivisibility of the admission tending to admit proof, I should not

have thought it possible to ' see any common principle. As I have already

explained, the doctrine of tlie indivisibility of a confession is based on a

principle of justice, which forbids one's taking the teatimony of a man as one's

whole evidence and then rejecting a part. The statutory rule that verbal

evidence shall not be received without a commencement dt preiive par icrit is

simply to prevent false witnesses fubriciiting a story.*^ All that was necessary

either under the French Ordinances or under the Statute olP Frauds was some-

thing to^ive reality to the evidence. Ilere is how Pothier puts it, the evidence

is to be "non II la viriti dufait total qu'on a avanci, maia de quelque chose qui

y conduit oii en /ait partie." If this be the law, it will be hard to justify the

judgment in this case. Ilow^or, I find everywhere the same doctrine :" Ze*

coniraditions ct demi-avtux, risultant d'un interrogatoire ou de la difeme

d'unepcirtie, aont ausai un commencement ^e preuvepar icrit." 1 Pigeau,268.

And Serpilloii, C.C. 321, siiys : Ifn commencement de preuve par icrit, c'est

lorsque Von a un titre par Icrit, non de la viriti totule du fait, maia de

quelque/t0 quit/ conduit, ou qui en/ait partie." "On entendpar un commencc-

* " L'areu de la partie, que Ton appelle aussi en droit coDfession," 10 Toulier; 260.

t CuJAS decides the special point: " Si reui allegat iolutionem probare debet," 7, c.874, C.

% 10 Toullier, 336, where the whole question, its history and authorities are fully stated.

{ It is not uninteresting to compare the operation of doctrine on the text of the French

ordinances and of the English statute. Lately a school of philosophers has sprung up,

both in England and- Fratice, who regret the abandonment of the most simple expositloo,

of their statutory evangel. The English innovator is embarrussed by precedent, bis

French parallel has no such superstitious terror before hiseyes. -

^ It was not intended to exclude verbal testimony, but to check its abuses.
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ment de j^cuveparicri^£l^ui srouve ,eultraent, ou un/aitpriparaH/A
laconvenuon ou une partie de h convention sans prouver Vautre, oi auelL
suuedela^^nvtnu^:. Prdvost do la /anne,. Pr. Op la Urh,. 2,*p. 407
Under the C. N. art 1347. there can be no doubt, for ititinctly tells u^s what
a comrn.mcement d. preuve is : " On appdh aussi tout actepl tcrit qui est
inuini cfe celu. centre lequel la demande estformicou de celui qu'U reprisente,

z:;Z^:^ ^'':"''"''
^''''

' -^^ ^'^"
*-

-^'^ --^ ^'

Mr^ Justice Lorangcr made this very olenr in the case of Cox & Pattonand then, curiously enough, dissented. (18 L.C.J. 320). Now the case of

ws^ir^"
""''"*: tothis-Patton talked of buying Cox's horse. Howas told the pr.co and went to see it, and offered a cheque for the pricedemanded. He then to<.k the horse away, drove it to Laehine. brought t backto>9 own stable, .{nd returned it lame the next day. His s orv was thnV^-

J..tontnalandthathegayeth.che<,uea3s^^^^
hod that these answers t. interrogatories rendered a sale vraiLblable and.lowed the .ntroduction of parol testimony. On the evidence, if adrntib^
there was no doubt of the sale, and there was no attempt to avoid it

^
There is another view of 'this case, which was scarcely touched upon at theargument, but wh.ch- appears to me conclusive, apart from the questTn of ev'dence under the French law, as to the mover's right to have leave to IplatThe matter .scomnlercy. and under the English laws of evidence the^e cfu dbo no doubt the plaintiff could prove his claim (1206 C C )DORIOK C. J., remarked that there were two questions which were not to be^nfounded-the div sibility of the aveu and the comm.ncen.ent de pZ^^n Thearfcleoftho Code (1243) sdys the admission cannoti drvidTdwhaher extra judical or judicial. That had nothing to do with the qutuon^cor^ncementdepreuve. A comm«.c«,en. d«^re«.e is incomplete evS„^ .

which you may complete by verbal testimony. lo th^ case ofan aveu th TndT
visibility exists whether it would make coi^plcte p„K>f, dr whether it^ould make

'

b^inningonly. The point came up clearly in the case of pulton & M^rmce
t which went to the Supreme Court, and was there conarmed. Theinswe^
..d.v«.ble when the facts are not connected, when the aW ii contradicZHhe plea

.
or when^ there are contradfctions in the answer. These excepttonsdo not apply « thu, case, and we say the evidence was properly excluded

r » ^ .
W°*'*>" f"f 'eave to appeal refected

.
Laflamme, ffuntington, Lajlammii & Richard, for appellant

^
GeoffhoTi, Rin/ret d; Dorion, for tegpondeut.

^^P«vo,t de la Janne,. Pr. d. Juris. 2 p. 407. N. Deni«ar< .Ja. commencoment d.

'

2S.C. R. 470.

' |i .'i

August, Vor,. 28—8.

•-.->1V



1:98 t30UR DU BANC DB LA. REINE, 186ff.

Jl.

COUR DU BANC DE LA RBINE.

/ (Em Appil).

/ montreal, juin 18c8.

Coram

:

—Los Uons. Juges Duval, Caron, Druhiiond et Badqlit.

eooCard lemire,

V8

GABRIEL C0DR0H6NE,

ppilant;

iNTIMft

.

Code Afunicijml-^Frocis-verhal (rinipectettr. .

•Joai ;—Que lea dlspoBitions d'un procds-Tcrbal dOment bomoIogu6 et confirms doirent
6tro exdcnUes et obserrSes aussi longtemps qu'il n*a pas £t6 dAment tfmplace
ou annnl6 ; et que lea intSressis ne pearent rSclamer un itat de chose autre

'

que celui qui ddcoule des dispositions da dit procis-rerbal.

Leseonsid^rants dajagetnentde de la Cour d'Appel font voir les faits prinoipaux

•de1a cause: ,

" Consid^rant que Ion des votes de fait dont se plaint I'appelant et longtemra

avant, savoir dds le oinq aofic mil hait eent soizante et sept, I'^godt dela
portion des terrcs des parties qui a dnnn^ lieu an present Jitige^tait et nvait^te

i^gl^ 1^ un procds-vcrbal de cctte date fait par les nommds ,Colbert Cot^ et

fiya6inthe*^^ijemire, inspecteurs des cl6ture« et fosses pour h locality oA soot

. sitii&s losdites terrec, le dit prdcd^-vcrbal dument homologud a oonfirm^ nonobf-

tnnt Ics oppositions r^it^r^es de I'intfin^; oonsid^rant que par ce procds-vcrbal

il est or'donnd que la dito portion des tcrres sera 6go(it6e dans le cour d'cau

travGrsiint les dites terres et non au tnojcn du foss^ de ligno que r^lame I'intim^,

>yik que ce foss^ de ligno serait inutile, dispendicux et dunimageable & I'appelant;

«onsiderant qui o'est en Violation do ce procds^verbal et non execution d'icelui

ainsi que I'u erronn^mcnt pr^tendu I'intimd, qu'il a commence & oreuser ce

fossfi do ligne qui lui avalt 4i6 refusd par les dits inspecteurs, et qu'i cet effet

' il a abattu los cidtures. donimunes entre les parties et fait et commis les actes et

voies de fiiit dont se plaint I'appelant

;

*' Consid^rant que pcbs proc^des de la part de I'intim^ nc sont nullementjustifies

par I'ordrc verbal par ^ui invoqu^ qui aurait M4 donn^ par le nomm^ Lampson
Lacharit^, lequcl sous les circdnstanccs. n'avait aucuti droit de donner tel ordre

quand Di9piei| aUrait^te inspectcur de fosses et clotures pour la locality, quality

• <l°'>!?i,* ^'^ ^pn"^ et qui n'est pas suffisamment preuv^o^oonsid^rant que lo

procds-v^rbal des d/ts Cuteet Lemire nc pouvait Stre mis de c6t6 que par un
• autre procds-verb-jl/fait aveo les forntalit^s vouluos, et qu'il est fa\ix quo les dits

'

,
prdteodus tnvauVde rintiin| aiont 6t6 faits en execution da dit\procds-verbal,

' mais qu'ah contruire, ils ont\t^ en violation dirccte du dit procls-verbul, sans

^^loitni aotoritd^uelconque, sont en r^alit^ one empi^tation sar la propridt^ de

.I'appelant. /
'

\

"Constd^ranjt quo pour ees raisonei dans lo jagcmeni dont estapp^, savoir

'dans le jugement de la Goar Supi^ricare, si^geant en la ville dcSorel en date

tM'^ >

«4*wsa'
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diTvingt-oinq jonfier mil haitoent soixanto ki huit, qui rchvole I'aotlon de
I'appolant, ily » erwor, oaaM et iiaoald lo dit jugooicnt et procddant H jugorQ
comme aurait da le fuiro la ooar de promiArp instance, maintient b dite action,
fait d<5fonBe A rintim^ do oontinuer lea travaux qu'il a commenwJs, lui ordonno
do remettro les lieux dans I'lStat oH ila 4tamt auparavant, 60 Mas quinxo jouni
delasigniaoationdu pnJsentjugemont, si non permis A I'appolant de lo fairo
foire auxfrais de I'intim^; declare q«e le procds-vorbal de Coti et Lemiro seva
auivi et ex^cut^, jasqu'ii rdvooation legale, dans sa forme et tencur, que r%o6t
des terrea des parties se fera A I'avenir en la manidre regime au dit procds-vofbal,
et pour les voies de /ait oommiscs oomme susdit, la coi^l^ondamne rintjin^
A payer A I'appolanfc par forme de dommage la somme de douxe piastres^co
d^pens tanten CourSupdrieure que sur le pr&ont appel."

.
.

'

Jugement renversd.
A. Germam, avooat de I'appelant. -

P. R. Lafrenaye, avocat de I'intim^.

E. L«mln

. Oourchdne.

"^ GOUB DE REVISION.

MONTREAL, 31 OOTOBRE 1879.

Preaents: Mackat, Rainvilli, kt Jettb, J. J.

^-'*r[: CHARLES OADIEUX,

.;' '*-..
THE CANADIAN MONTREAL PIRB INSURANCE COMPANY,

DirUDIBISSB :T • ,

-
.

OaWANDEDB

;

C. D. MORIN, ^/

JaGi:-Que lecertificat da 8ecr6tairo de la Bocifite d6fendete«e attestant que le tiers-saisl

cole
'"''"

"I'"
'" '• "'"""« ^ •n«-'tionn6e, doit'fitre LnM^CQmme une preuve legale et «uffl«nte, en auUnt qu'il est conforme aux dis-

. Er^f""**'"' •^?"^" '« ^•*='- '=»'•'"•»•«. et que ce cerUficat auS pou^etBbllr d'une man,6« legale I. rfipartltioa ou cotisation Inroqufie pi todemandeur oontte le tiers-saisi. ,

"»uHueo P^ le

JETTi, J :—Lo demandeur- a obtenu jugement contre k diSfehderesse pour
anesommedeieOO. /

'^

En oxdcutiondece jugement il a pris uae sabio-anSi entiles mains d'un
grand nombrede pemonnes assurdcs par la compagnie ddfenderesse qu'il dit
etht endcttto A oette oompagnio. s /

«i
'

«"*

Le tierg-sai^i Morin «d&jl.«J qu'il ic devait rien Ala cbmpagnie d^fenderesse
ajouuat

: « ,„'« avaU pri. une a.lancc en la dUedSfeile^se qu"lX
SiDittB mTLLB parce qu'eUea iU atkuliepctr la dite di/end^reue "

Le demandeur «oonte8Moettod&5ltrltion«116guairtr ^

Quo Je tien^wUi « «M aasur^ pat teUmpagnio dtffendereMo en vertu d'ubePolxce en date da 30 man 18T6, portan^ No. 2012.

de pnme ag montant de $49. en garantie\iu paiem.nt A^ ^^^^ q„.„ ^^^^-^^^w^^nmu IStSo poiFKi^rles A^ii^riTiarla compSfe.

. iili

'
/.

.

' }
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,C. Enfin qu'uno tcUo repartition a 6t6 fuito le 30 ootobro 1877 ; o% que le raontant

0,

Oadieaz.

The Paii«di*n*^A V** 1^ tiors-fuisi en verta do ccttd rdpartitioo«"<$ldTO ^ |5.0l'.

Montreal Fire j] dcmande dooo oondainnation ooatro le tiors-suisi pour octto sommo.

Oompany La r^poDse du ticrs-saisi est g^nerale.

o'Vorin Ldjugement dc la cour do premiiro inntanooii renvoio la oontcstutioa do

li^ dticlarution du ticrs-saisi pour deux ruison«i. ^^

lo. Farce que I'existcnce do la police d'ussuranoc n'a pas 6t6 prouv«5o logalo-

Acnt.

2o. Faroe qu'il n'y a pas de preuve l^:^!o do la riparlUiou ou cotisation invd-

qu^e pur le demandcur, centre le tiers-saiHi.

Qdant au premier motif, il no mo pnruit pas soutcnablo. Lo domandeur no

pouvait pasCtre forc^ de produiro la police ellc-mdmc, qui se trouvait cntro Ics

mains du tiers-saisi, pour en prouTcr I'eziHtencc, et d'uillours radmission

formelle quo le ticrs-suisi en donne dans f>a declaration, guffisait pour lea fins

du litigc.

Le second motif du jugcmont, au oontrairc, dopno nnissanoe u dcs questions

d'une importanoo hors do proportion aveo lu somme qui determine I'intorot des

parties en cause, mais dont la solution est ndanmoins nectsiisairc.

La compagnie d^fender&sse existe en vertu de la loi d'Ontario, au sujet dcs

compognica d'assurance mutuelles. Elio &it affaires dans la Province do

Quebec.

Far la statut d'Ontario 36 Victoria, cb. 44, il est pourvu^ oe qu'unc oompa-

' gnie telle que la d^f&deresse, pout accepter en paicment dcs primes d'as.suranoa

.' & elle dues, un billet de I'assur^, sur lequel la compagnie r^partit ensuite udo

obftaino cotisation pour les pcrtcs tk cotlvrir par la compagnie, pendant lo tcrmo

de dur^e dc la police de cclui qui a ainsi dbnnd son billet de prime.

L'art 48 de cette loi dit enfluite que lorsqae telle repartition aura 6t6 ainsi

fuite, un oertifioat sous la signature du socr^toire de la compagnie, oonstatant

telle repartition e(. la somme duo par I'ossare, sera refa commo faisant preuve

prin^a '/acie, duns toute cour de la provinpe, o'est-a-diro do la province

d'Ontari*A ^ ,.1 %
^ Le oertifioat du secretaire constatant le mo^tant id/^u le tiers-saisi en vertu

de Id repartition da 13 octobro 1876 a ete pjfoduit^i, et on a fait par temoins

la pfeave de 1^ tignatur^^ do la qualiti de ji'offipior qui emane oe oertifioat.

Le tiers-saisi soatient que oette preuve eit tout k fait insnffisante et no peal

"gtre acceptee pAr les tribunauz de cette pnfvjnce ; que la loi d'Ontario ne pent

avoir aucune autdrite iiu^elA da tcrritoire/«>ami8 A la juridiotion l^islativc da

purlemeat, qui I'a ediet^; et qoe oe oertifioat auqael oetto loi donne la force

[A'obantedans^n territgite^jaejiettr^onserver eette ^utorite ioi qu'aa moyen

de la legalisation requise pour les aotes qui emanent d'ane aotorite publiquo

etrartgdre qneloonqae, la province d'Ontario etant pour noos no pays itranger.

II senut inutile de disoater ici la qaestion de saroir si la provinoe d'Ontario

lest^^itRNOiOus an pays etranger. Soamiscs & nne union legislative jusqu'en

1867, leg cfeo^H^icienQes provinces qai formaient le Canada^'ont pas pa devenir

etrangdres I'une aSIoutre lorsqao restant aneis poar les matiircs d'int^rfit

gSueral, «lle9 A'Obt m^H^e lear r^jgime politiqae, qa'en admottant d'intrer
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provlnopg dans leur nouvolle drgMisation et CD laiaaant A la juridiotion proviD- 0. Oadieaz
eial I'autoriuJ .Wgwlativc et tdminlstrative aur le!< nianidrea d'iat6rdt plu» The odiadlan
reatreint. II suffit de so rendre oompto do Dotro rtSgimo politique aotucl pour Montreal Fin
itt-ivor 4 eotte ooaoiusioo. loiurtwoe

,
Bi done oette D0U7elle organisation politique que noui avona adoptee n'a paa „ „ «»

.

fait dos deux prtfvinoes do Qu«5bo3 et d'Ontario deux ^cats <5tranger8, il est
^''

indent quo les lois d'un oaraotdre sinoa intornational du moins inter4)roviDcial
adoptdca ayant la oonfiJddration, n'ont pas pa fltre afoct^Ses par co changomont
d6 regime ot qu'clles restent en foroo tant qu'elle ne Mnt pas abrog^es. La scot
129 de I'Aoto del'Amdriquo Britanniquo du NorJ do 1867, Fo declare d'ailleurs
formellemont.

Or quel <;tait Yiut de notre droit avant 18fi7 quant A la force probante
attribute aax <5orits do la nature de oolui quo I'on invoque ioi.

L'art 1207 do notre code, r6sttmjnt les lois artt^rieures, dit •

u "J^ ^"^Jf
""'"""'*'' '""''" **" ^^^^^' "^ '«» formalitds requises par un

offioior pablio ayant pouvoir do los faire ou attest er dans le lieu oH il agit
8ont aulhmtique, et font prouve de leur contenu, sans qu'il soit ntfcessaire
d en prouTor It tigmture, non plus que lo soeau quijest attach^, ni le caractire
de Fofficter, savoir

:

" 7o. Lea livros, registros, reglemont, archives et autrcs doeumeots et papiera
dciJ corporations munioipalo8,e< o«<rc.co/>i« ayan/ «„c«rac«ire»«Wic en

eotte province." ^

Sije rJRre maintenant an s^tut d'oiiV »rticle de notr« code est tir^
•avoir

: 13 et U Victoria ch. 19 (1850), yy trouvo ce qui suit :
• ^ '

" Sea 4. Et qu'il soit status qu'une copio de tout document ^flioiel oii p*8Wio
on cotto province, qui paraitra avoir 6t6 certiB^ par la signrift^l do rScicr
ou do la personno sous la garde de laquello le dit document officiel ou public
Bcra et pourri dtre plactf, ou une copie do tout document, st.tut, rd-le."
rA,^lomont qa dihUSration, ou copie d'une entrte dans tout registre on autre
Iivre dune corporatmn crile <m qui eera criie pw une ch<irte ou an etatut
en cette province, et qui paraitra avoir 4t6 ccrtifirfe sous le soeau de la dite

^'corporation, et par la signature du president, ou du ,^ritaire de cette
corporation, ,era recevable enpreuue da toute particularity, dan, toute coi -

dejuMUce ou devant tout tribunal Ugal..:. ou dan, t6ute proddare
)udicuitre, tan, aucunepreuve de I'authenticit^ du sceau de la ditfoorhora

' tion, ou do la ,ignature ou du caractere officiel de la personne ou des wre
Bonnesqu, pardtront y avoir appofl6 lours signatures, et,an, aucuneautre
preuvedtcmt et dan, chaque ca, oi^ Toriginal aurait pA tire recu en"preuve,"

j

^y* en

EnsuppoMnt^mequ'onpourrait considtfrer 1. province d'Ontai=io comme«n pays Stranger, U tierwaisi aurait encore tort Lorsqu'on exoroe an droit-
!.< d une eonventioii. p««6e A I'fitranger a y a deux choses i oonsid^Swr

: le fonds
qui res e soumuA la loi du lieu oi I'aote est pa8s«,-et la forme qui est riZ
P«Ialo,duI.euoiil'acUoa8'exeroe. En d'autrea tormes I'instLioi oJla

^^^!"^^.lTr.^.^^ delaloidui^ysoii I'action aW^,, ^.;.^
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0. D. Uuriii.

0. Oftdleuz Ainsi dans un« tel!« ae'tion il ftint dUtinguer \<m /ormaUli$ ordinaim qui

Th
g'°

di
o'oDtpour objetque la prooddurc et l«i/orm(i/i(/*</^cwo(>e« qui d<$tormin«Dt le

Monlreai Fire rondemcnt et les cffcts de Vnction.—Mas.«<! p. 33.

CwnpaDv* Maintcnant exiger la Idgiglotion aeroit asaioiiler orron^tnont ce eertificnt t\ un acte

0' autheotique oar o'eat un simple coatrat ontre partiouliers, entre un individu ct uoe

'

sooi^td oommerciale, ou une compagnie d'aasuranco agissant pnr son socrdtuiro on

agent. Mais dans le niOmo cos ou oe oertificat devrait ctre ooosid^rti oomiiio un acts

autLontique, il faudrait diatinguer entre Ics aotcs authenliquea qui n'intj.rts-

sent que lea parties ot ceuz qui int4ro«sont I'ordre public. Si la Mgislatioa

est rcq)))se pour los derniers elle no Test pas pour les premiers. Mais puis-

quJlH^agit ioi simplcmcnt d'un contrat entre partiouliers, la question do Mgali>

sation ne pourrait Stre soulev^ ni0me si la province d'Ontario pouvuit ^trt

consid^rde conune un pajs Stranger. Enfin, comme nous avons dtabli que la

provinoe d'Ontario n'est pas pour nous uA pajs Stranger, que scs statute, d'apris

i'urtiole 1207 de notre Code, doivent fitre oonsiddrds oomnio des (|ocuuicdU

authentiques, le tiers-saidi en octte oauso est r^gi, on sa qualittf de monibre de

la Booidtd ddfendercsie, par les lois oonoerdant los conipagnies d'aseuranoo natn

id66b dans ces stilts et en partioulier par la clause do cctte Ioi relative au

cortifioat du eeordtairo-tr^soricr, et le demandour a fuit, par consequent, la

.

preuve do bos allegations, et il dott obtenir jugomont pour le montantrdolaiiMS,

dans scs conclusions.

^ . . Jugcment rcnvors^.

MM. Ljmgpri et David, pour rappoladti

MM. Pagnuelo tt St. Jean, font I'inUmi. ^^i' ,

4;^t; PRIVY COUNCIL.

LQNDON, NOVEM^B 24, 1883.

Be/ore Lord Watbon, Sia Babnkb Peacock, Sir Robert P. Collier, Sib

Richard Couch and Sir Arthur Hobhouse.

FRECHETTE,
'

,
ApptUant;

AND

.
' LA COMPAGNIE MANUFAOTURIBRE DE«T. HrAOINTHB,

V . , Retpoudent.

Servitude— Watercourse.—Art 501 C. C.

Where a person complains that the How of water in a stream passing through his land bu

been obstructed by the act of the owprr of the lower land, and the Issue is raised

that the plaintiff by his own works has altered the natural course of the stream,

it is for him to prore, in order te make out a dise ontitling him to relief, that the

servitude, as it existed preHons to the changes made by himself, ». ., the natural

or the established flow, has been interfered with by the lower proprietor.

The appeal was from a judgment of the Queen's Bench, Montreal, the 23rd

Sept., 1881.

Per Curiam. The parties to this suit are owners of oontigaoua lands on

the left bank of the River Yamttska ; the plaintiflb, who are the respondents,

being the owners of the upper lands, And tb« HerobHaQts, one oi^ whom is ihe=
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linnurMtu-
ridra (!• Ht
HjraciaUM.

•ppellant, of Uit lower. The complaint ia that tho darcndantf hare totoly crcotcd frieMu tnA
a borriw which prevcDts tho wuter flowing in duo course from off tho land of '»°***?P?«'"«

tho plaintiffs.
ii«nur»ciii.

To understand tho position of affairs it is oonvOniAnl to r^for to n pl.n put in
bytbedofendonts. Prior to tho joor 1878 matters 8to0d as follows :^Tho
whole river was traversed by <t dyke marked A, which coij.iuotod tlio wafer to a
mill (No. 4) bclonfiinR to tho plaintiffn. AHer working that mill the water
escaped into the noturnl ohsinnclof tho river, and wns not diverted npain by tho
plamtiffH until nearly 100 yards below mill No. 4, wlioro it reached the head of
another dyko (Dyko No. 1), which was built nenr and nearly parallel to tho
.left bank, and which caught a portion of tho stream and carried it to another
mill (Mill No. 1) belonging to the plaintiff:.. The rest of the stream was cau-ht
by a dyko (Dyko Ko. 3), the Lead of which waH in mid-channel opposite Mill
No. 4, and which conducted tho wuter to the defendant's, Mill No. 3, Tho
water escaping, through tho tail-race of Mill No. 1 also descended to Mill No. 3,
but how it was used there, if used ot nil, docs not clearly apppear. Early in tho
year 1878 the phintiffs carried Dyke No. 1 up the river to a point above the
bead of Dyko No. 3, and there connected it with a reef of sbinglo which extends

.
to the right bank of tho river. Bjr this work the whole stredm bas , been inlisr-
ccptcd below Mill No. 4, and conducted to Mill No. 1, excot)t wjicn there is
water enough to overflow tho rtef of shingle, and except so mubh as may leak
through the dyko or through the reef. The defendant says that ^nter has thus
been taken away from the wator-course formed by Dyke No. 3; and^n the month
of June, 1878, for the purpose, as he alleges, of recouping himself- he erected
a barrier so as to prevent tho escape of water from the tail-race of if ill No 1
•nd to form a head of water for a new mill which ho built just below No 3 The
plaintiffs have also built a new miH^ill No. 2) just below No. 1, dpd .have
excavated the bed of tho river to r/ceivo t|yeir now wheels.
There has been considerable controversy whether the defendants' operations

have impeded the working of Mill No. 1 or only that of Mill No. 2, but in their
Lordshiiffl opinion, tho controversy is not now material. The important facl^
that the defendants' barrier has been found to bay back the water to a maximum
depth of 22 inches at point A, which is the dividing line of the two properties
And the important question is, whether the plaintifis are entitled to haCe th«
barners so lowered ^lat the water sfiall not be bayed back to any extent at all at
roint A. »

By the Civil Code of Quebec all rights to flowing water are classed under the
head of servitudes;, and by scot. 60a real servitudes are di^ded into three
classes, aocoiding as they arise from the natural position of the property, from

I helaw,orfromtheaotofB,an. Servitudes arising from the law have nothioK

-

to do with the present question. *

,

Sect 5pl, which deab with Mrvitudes of the flrst chu», U as foUows:-
Ijands on a lower level are subject towards those on a higher level to receive
such waters aa flow from the latter naturally and without the agency of mtm
ine proprietor of the lower land cannot raise any dam to

'I Tkl
*^ ^ ^' "' *"" '"'^'"^ "°° °»°°'» ""0 »Py gam to prevent thi« flnw.

TlHTpf^Helor of the higher land can do noiliins^ aggravate the servitude of
l»e lower land." j^^ "

j ^^

X

It t^B
if
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Pr«eiMtta und S*** ^^^3 "PP''"" «P«olnIly to riTtrt. U ••y»: !!• whoM Uod bofdort on »

L«Oomp«Knie "ruDDing ttream rooy luake UMorit u it pyMi for th* ulili(j«of bla land bat

frCdem " in ""ch manner oa not to proTent tho aieroiac of the uma riglit by thoaa to

Hjacinitie. f^whotn It bclonj;*, Having »ba proviiioha oontuinod in Cap. ftl of thaOonaoli-

:" dated Statutca for IjowcV Canada, or otbcr Kpcciul enaotnionta." " The aamo

right " their Lordjtbipa toko to mean the right to make uao of tho running aircam

aa it pnnaoa ^he bordering lund.

UmIchh, tlien, tho^prdviaiona of tho Code are limited by aome apecial onootment,

the plaintiffs h;»vo a riglit to any thot the flww of water from their land ahall not

bo impeded so fur oa it ia n natural flow, and independent of the agonoy of man.

In tbiaoaae tho nsiturul flow of the river baa been altered by tho ogoncy of man

for a long time, but an artificial flow moy acquire oa ampio a right to protection

aa a natural flow.

The 3rd cap. of tho 4th title of tho Cod«| treata of acrviludea eatabliabod by

tho act of man. Sect. 545 rccogniioa the right of every proprietor to aubject

hia property to auch aorvitude'a aa he may think proper oooHistently with public

order. Sects. 549 and 550 are aa followa :

—

>

" No servitude con be eatabliahcd witbout^a title
;
posaemioa even immepioria)

'
ia insufficicn* for that purpoBO,"

•' The want of a title creating the acrvitude can only be aupplied by an act of

recognition proceeding from the proprietor of the land aubjoct thereto.'

' ' "Title," which onswera to " titre" means a written or expresa grant.

Now a^ riegarda the flow of water which existed prior to 1878, and which it may

be convenient to call the eatabliahcd flow, it ia not [now disputed but that the

plaintiffs became und were, jusjt before the ozeoution of their new works, right-

fully posacssed (whether by title or by 'some act of recognition docs not clearly

appear), of what, according to the Code, ia a aervitude over the defondanta' pro-

perty. Their Lordships consider that the plaintiffs then had, at leaat aa between

them and the defendantp, the fame right to protection for the eatabliabed flow

, aa if it were tho ntiturul flow. Tho de^endaDts might not raise any dam to

obstruet the established flow. , ^

JTfie appellant's counsel contended strongly at-thybar^hat the working of the

piaintifia' mill hua not been impeded or only impeded to a alight ;['rxjent,

niid that the dc^endanta have been materially ^jured by the abatraotion of water,

Biit their Lordships did not not think it necessary to bear the respondent's

-tconnsel on those points. -For the right to resist intcrfereooe wit^ a juatunl

flow of water, or a tibw legally established, ia independent of the ootnal

U8*r of the water. Neither would the plaintiffa' right to have the established

^ flow protected bo barred by the mere fact that the defendants may have been

injured by deprivotion of water Owine to the extension of Dyke No. 1. That

'. •- might give the defendants A right to«ue for damages,W to remove ,tbe dyke;,

bt(i||it do^s not follow*tliut they onn ipt^fcre with the established" flow#om the

Viintifls' latfd. '.
* '*

*

The appellant's counsel also insisted strongly that th6 action is wrong in form.

buljtheif-LCTdriHpB Bee BO reason' to«differ from the two Qaabctf Courta on thia:-

C point. '
' *

. 1 ...

V
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'f

Th« quettlon whether Ch.pttr.Bl of the Con«,li,Intod fi.atuto. doo. notr,^.-.. ^

Cod« «n.l th« Sutut. „ ,0 produm, , oIo.,r o„d hnrmonloo. ro.uU for th«
'""'""^

whole. There i» no.hing on the fuco of the 8t«lu.o l.wlf ,o limit tl.o Kenornlifyof the power. ,t appear, to confer on riparian owner.. U w«. ..atoj at tl.o IWth.t there had been a cour« of dee|.ioh in Cnnda which hnd the effect of

Inl! Z y Vi '"."'° "«P«»'^«"»'- <•"<"""'. filcJ ntl^Mny. 1881, appear .

Court, do not refer to.ny co«r«of dcH,i.ion, while thoy ent..rt..in « great diver-
-
..ty of view a. to the luni,. within which the Sta.ute i« .„ bo conM^ued. Th.fiupcnor Coart appear, to thi«k that the H.atuto i, no answer to ao^fon. founded

"
on eon.„.o„ ,,g,a „„d o„ actual injury. Mr. Justice Ran..ay. wliue impugning

^ „ ^T T ?' '^^"""'"'•'^ '^''^ '"""'"' "»'"'" •' •"oaJ.'uothinglor'

rtlZI fUn """«" "' "'"'* '"" '''*y «'•'' ^ OHcertaincd by referee..

/r ?.!

.

'" ""• P"""«* "P'*" "" "P'"'"" t"'«t H'« Statute wa. notintended to operate .goin.t those w hb had turned running water, to u.e. and in
«nother, that it was intended to operate only against land-owner, and not againat •

m.Uowner.. It ,. difficult to find the foundation for any of thew limitutions.U the .ame t.me, their Lordship, find it difficult to suppose that, by the saving
if the Statute contained in Sect. 603, the Code intended to give no remedy
Whatever beyond pecuniary compensation for any violation of it. rule. The
qajtion jra. very ably argued at the Bar, but in the result their Lordship, do
nofond It ncoemary to pronounce any opinion on it

«>erit?''"!''Kr V ^'^•"''^^i''
«•« '-y «f the Pl-i-'iff" i'^ thi.

: that they are«ck.ng to esfiblish a new and different «,rvitude by the act of man without
either grant or reoogmtioo

; th.t they have not alleged or proved what was the vpree.se servitude which exiated prior to 1878 ; and that the decree which they
have obtained proceed, on the assumption that the existing state of thing, is

•

the natural .tato, or at lewt that there i. identity between the .tate of tWng.
before and .fVer the plaintifli' operation, of 1878. Thi. i. the difficulty towhich the attenuon of their counwl wa. .pecially called, and to nee how it .tand.
It u necewary to examine the proceeding, with .ome particularity
In the decfaration filed by the plaintiffs, they act forth their document, of •

Utle, and allege that they have had for upward, of 62 year, the right., privilege,

illJ'f T," «*""^ «»«»V them They pr.y for . declawtion of i^
nghte for a declaration that the defendant, have illegally diaturbed the enjoy-

^
.
ment of them „d for demli tion of the defendanU' barrier. It i. clear, then
that, M far the plaintiff, make no distinction between the exbtingflow of water
•od the established flowJ

o —

»

The defendant, on tlieir part rely on thi' alteration, of 1878. Thei My in

tf^^r,.*'*
,*''^°^^'"«f i- <^»«'^ by the plaintiffs' own work, executed *

below Mill No. 1
;

in the preeeding .pring and .nmmer; that the extenaion of
F^Ne. 1 Ihh efttight slN^

,

- water ind Carried It down to MiOo. 1 : that
*J collecting M> lai^go a quantity of water into the narrow .pac^ on the left bank

'i
*'
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Fr4cifc.«te anA lilt plaintift hare thfiHH'lve* (0 M»m# If at lh«t point tho wtWr l« mora tbao-

IKITu."''^""' '*'» 'W "^*' *"•* **•"* '**•? '*•** **• S""* f'*'"'> >"***** '•'*" *^^i *
»j*»B 1^ §t to uM «ho riter. • u ^

In rcplyiim to thci^ JcfcrKW* the plaintiff* do not full lock on tholf 'riKfiBil tfc«

n.tnral or tho ciitnbli»ifj«d flow of A« wiiTer. Ae rcgv^a ihoir worka below Mill

lift- 1, they «iy that this d«feml««»(P »U«Kntiona are folmj in fuct. And aa to all

tlicir ifccnt (.prationp, they nny that ihoir only object haa been to preaoryo th«

wolor and conduct it from oneorihcir uiilla toanothar.Vii M*y Awe always Jtnt.

At tho wikh olMwth pnrtica oxpcrta wor« appoint«d by .th« Court to report

upon itiRtrucliona pivon to thcni by llio Court. Thoy woro to attto \
—

1

.

The condition* of tho ItHjulitica and of the cr< cliona domnribed Id tho Jifit.'

inga of tho partica, butli before and after tlio Huid eroAtiona. \

2. The worka of tho dcfendanta. a

W. Tho nature of thono work*, and whither they ore ooloulatcd to Injure Ro^

working of tho wuter-imwcr ufed by tho pluintiffH before they wcro con-plftcd.

4. What nhould bo douo ho that cneh pifrly uwy u»o tlio water without injury

to tho other.
"

' '

6. What amount of dttuiauof, if nny, Hhould bo paid by tho dofandanta'totha

pluintiffa. "^

Thcae inittructionn arc not pointed to tho effect of tho pluintiffa' operation*,

but rather iiidioato that the only qucation ia whether tho flow exiattng ut the

timo of tho defcndantit' operuiioua hoa'beon impeded.

. )n nnawer to the firat uiid acoond-aueHtiooa tho oxporia nhow the oonatruotioD

df tho old uiid now milU to the (Tljllffi i iii bofore aUted, but they say nothing;

^ obout tho extension of Dyko No.T, nor do thoy ahow whot wua tho former flow

"d? theater, or tho bed of the river, of in any other respect what was tlie sUte

of tl» looulitiea prior to tho execution of the recent works of the plaintiffs. Ia

'• answer to the third 'question they find that the defendants' new barrier baya back the

water to the depth of about two feet at tlie boundary line. Point A. In answer to

the fourth quoAtion thoy find tho defondunU ought to lower their bnrrier 22 inches,

soaa not to buy buek-the wator at all over Point A. And they award $100

»' for damage.
'

' Tho parties -then wont into evidenoe, and the cause oame on for hearing before

Mr. Justice Sicotte, 'Judge of the Superior Court. Thut l^^d Judge guve the

plaintiffs a decree in precise accordance with the opinion4^P|pj|g|ypts. The

« decree is founded on, rcettuls showfflf that the plaintiffs jJlfMHWHl^*"'^'"''

'

of a real right for a year and a day, using tite upper wat4MHMit^W^<>i" "»

0^ over the land of tlie defendants. Then it siatea Umt the barrier raiood by

'itlie: defendants 1ms obstructed thu waters in MetV natural eourte luth at it tea*

Ibcn that the Superior Court paid no attention to the ulterutioa

^^y^iutiff»'.^ork8 in 187^. The recital of possession for a year

iol the I^Mor stuto of things, but is not trUo of the existing state

is the pMfat. "n-r""*' water its nuturul course nor such as it

to tlii» Qunon's Bonch, there wua a d ifference of op inion among the

Justice Eamsoy stutcs very oleurly the point of the defence which

-;?
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•

k now onJ«r diM*.ion. If* mjf, " Th* «l|iwi»nU .ntwir (h«t the; htT« doI r>««b,tu mH'
.topped tho o.ttt,.| now of th, w«t«r, «Mit a..t Oif pUiaiiff |,„, by iaorM*. X?flL*tS*ing hia own worka obo»c, Jirwtcl li.e wtiirs of tho riftr ««it of Uioir oatunl rti^'.TS"

" cour«j, and m orcotcd an artificial pooumoUtion of water whict cm ool, ^ "/•^'«>»«»-

" capo throuKh tho tail race." Ha ibiuka ll>i. would tf a good defenpo if it wM ?
not for tl.o ao<|uio«j, noa.or Tocognltion of tb« dohu^Mt. Hut tl.«,a ia do ef|
donco ofkuch aoquicwonco in (ho ptaintiffa' worka' of 187H. Thtcvidcow r^
fiTTod to bt M9.Juuirt> IloiuiMiy cou«»t« of two a«ta. Firaf, tl.o conatmctiou b* (ha
dcfcndu«^JIyk„ No. S, wl.ioh waa U^ prior to tl.o«|j„;ionof Dyka No. I.

i» m Aktmction of (!•• works QiAr eonipluiood of. Itut in t(i« ilrat

r now worka tlio dofunduota aout^ht to tak«

thej didfo bccauao their furiuor flow vm
.

J p'««c« an !ftH o«n hordly Im treated _
».|uic«cc.|,oo tn favor of o pcrao.i mUo hua ever Mnce been ooutcndinK OKlioat if
audj.(r4vn,K to doattoy it. It i^ nt tho dtmoat n<jqtticaccn\) on condition of
cgoyiu- tho (hiog acquiesced in, and if tl.ftt condition ia taken away, .0 ia the oe-
(|Uieacoiieo.

Huriiig thua'dispoaed of the dofonco founded on tho extonaion of Djko No.
1, »Ir. Justice llmmy addre(t.\08 hiilriaolf to the question ofdoniugc. He thilka
lh»t there in no aufl^cieut ovIJcnoo 'of damage, and would cither diautiaa the
action or remit it for further report by dtpcrti

.

'

The opinion of tho rest of the Court waa delivered by Mr. Jusljco Tcwior
^thnt learned Judge atatcathe defcndonta' plea that the plainUffi. theiiiselvca havi
caused tho mihohlof complained of, but he thinks it ia completely answered br
the report of iho experts in answer to tho 3rd question. Now that question m^
answer relate only to tho existing flow of water, and' have absolutely no bearing
on tho prior quaUion whether the plointiSi tre enUtlod to havo that flow pro-
tected. Mr. Justice Tessier then quotes Art SOf of the Code, and says that tha
Company have not oddod anything to the volume of^ the water by the hand
of man, because they have not introduoed ony foreign water into the Yamasko.
On these grounds the Court decides for the pl«inUffi, and dismisses the appeal!

It ia tru<^ indeed, that the plaintiffs have not increased the whole volume of the
Yamaika, but they may have accumulated" the waters of that river into » small
space, and so have incrooaed their depth at tho point where they complain of it,

^
'
aod^ajil augmented the aerritnde they desire to enforce. This u the vyy thing
which the Court of Queen's Bench appears to think would be material if only it

had been dono by introducing fresh water into the Yamoska, instead of being
done by a readjustment of the woters of the Yamaska itself. That it must have
been done to some extent acews evident fnini the plan, and the rospondenU,
counsel so admitted. It resulu also from the evidence given by Bjrtrand and
by^Delisle, showing how the water which used to flow to tho right of Dyke No. 1
now flows to the left, Hie pkintiffa have loft the point untouched by evidence.
Whether th? difforeaeo is much* or little has not been «ao^tained. By Sect. 501
of the Code, tho^ proprietor of the higher land oan do nothing to ajjgruvato the
servitude ijf tho lower land. Tho pliuntiffs have certainly occumulated the toI-
nmc of the

. >wiwitm laiiu. 1 UP piiunwos nave certainly occumulated the TOl-

^ater, and have probably il&onHiijd iU depth in tho\ narrow channel

--; I!

-'«

'6

i-<^'\
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Fr^betteaqd.up to the dividing Une. -'So (^at- estaat they ir* tggmyatin^ the servitude of

^fii^acw^*^^'?^*^'^""*'' "°**<*^M •^^ they have no ri^t to demand, as

they do dstnand, aTfrcc tfinirge for the water sent dowD by them. That the

matter, is lcft> in this uno(>rtainty is the fault of the plainti|rd wlio are bound to

^Uogc and prove a cn.% entitling thciU to relief. They come into Court insist-

ing on their" right to keep unobstructed the flow of water which they say has

existed as it' now- is for more than 90 years. The issue is distinctly raised tjiat

the existing flow is not the ancient one; but they continue to insist that it is,

and rcfusi^ to shape their case so' as try the tiuostion whether or no they are really
'

entitled tqsoTne reliefon the ground that the established flow had been interfered

with, and^^o get that amount of relief. It is unsatisfactory to dispose of a case

on such grounds, but their Lordships cannot see by what right the defendants

are4o be compelled to keep their dam so low that the whole volume of water, as ,

accumulated and increased by the plaintiff's, shall run away unobstructed.

It is not easy to find decisions precisely applicable to such pco^liar-dfrcum-

stances ;^but their Lordships have not been referred and are not awone of any

case in which the plaintiflF has obtained relief in respect of any serviCu^e e;(ecpt

that to which he has clearly alleged an4 proved his right.

" In Saunders t. Neunnan, 1 B. & A., 258,' the plaintiff' had acquired a pre-

scriptive right to an artificial flow of water. ,

All he bad done within recent times, was to alter the construction of the

i^heel turned by the water. It was held that the defendant, a lower proprietor,

hkd no right to obstruct the ancient flow ; but it seems clear fVom the observa-

tions of the Judges that the deobion would have been otherwise if the plain-

tiff's operations had substantially altered the flow of the water. Abbott, J.,

8ay«^ijtvhcn a mill h|s been erected upon a stream for a long period of time,

" ii gii^s to the owner a right that the water shall continue to flow to and from

" thomplJn the manner in which it has been accustomed to flow during all
^

" that title. The owner is net bound to use the water in the same precise

"manner, or to apply it to the same inill.
' If he was, that would sto^ all

.

*' improvements in machinery. If indeed the alterations made from time to time

" prejudice the right of the lowel- ^uiill, the case would be different ; but h.ere

" the altcratioli is by no means injurious, for the old wheel drew more water than

" the new one.
"

y'apling V. Jones, 11 H. L. 290, was cited as an authority for the plaintiiG&;

but, so fur as it bears upon the point under dLscuseion, it favors the argument for

the defendants. For the plaihti£f in Tapling v. Jones succeeded in getting pro-

tection for nothing but his ancient light ; those very 'rays of light to which he

had acquired an indefeasible right. Lord Westbury says :
—'-In the pre-

" sent ease an ancient window in the plaintiff's house has beeo preserved, and

" remained unaltered during all the alterations of the holding. . . .
- The

*' appellant'a wall, so far as it obstructed the access of light to the respondent's

" ancient unaltered window was an ill^l obstruction. " And Lord Chelmsford

" in answering the argument that the alteAtion ofwindows hadjclianged the char-

' *' actcr of the right so as to destroy it, says : But it is not easy to .comprehend

<< how'tbiseffeot can be prolaced byl>qts~wholly uncQonoofibd with an ancient

^'window the owner has carefully retained' in its original state." ..>
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It may be inferred from these judgmentA that, if the plaintiff in Tapling v. Frfiphette and
Jonti had so mixed op his old lights with his new ones that they eoald not be di». ^iPo^P^nie
tinguished, he would have failed. It is tmo that in that ease tha protection n'redeSt

. £|fen to the ancient light earried with it incidentally protection to the new lights,
^^""'"tlw

But the only reason why it did so was that the new lights could notbe ob-
structed without obstruction to the ancient light. Now lights are encroachment, nor
did the plaintiff's decree aggravate the defendant's servitude, for he was only pre-
vented from building so as to obstruct tho ancient lights. In the case of an-
augroented flow of water the servitude of tho lower proprietor is'aggravated.-
The result is that the plaintiffs have insisted on an enjoyment to which they " .

have shown no legal title, and have not proved, or even alleged any case for reliif
in respect of that enjoyment to which they may have had a title. Their lord-
ships have,, anliously conwdcred Whether, it is possible usefully to remit the case

.to be tried on the true issSes. They are, however, convinced that an attempt to
do so will not save time or money, and that the litigation must follow the strict
course. They wilf humbly advise Her Majesty to reverse the decrees below and
to dismiss the action with cost?. The costs of this appeal will follow the result.

Judgment reversed.
^

;Henry Mattliews, Q,<?., and MacLeod Futterton, fiOVinie\ iox i\iQ vi^^\[au\^

Bompas, Q.C, and Kenelm E. Dighy, counsel for the respondents.

dM'

PRIVY COUNCIL.

LONDON, JULlf 12, 1884.

The Qu^vs. Doutre.

Action for Professional Bervlces-Locus oontractu3-Statii3 of advocata-Actio*
ttgainst the Grown.

An advocate of the Province of Quebec, being by law and the cuatom of his profession
entitled to recover payment for his professional work, those who engage his services
must, m the absence of any stipulation to the contrary, expressed or implied, be held tohave eniployed him upon the usual terms according to which such services are rendered
The contract is not dependent upon the law of the place where the serriees are to be «ven
bat upon the status of the person employed. -

A Quebec advocate has the same right to fees against the Crown as in other cases.

Per Curiam.^ On the 1st of October, 1875, the Government of Canada ad-
dressed and sent to tho respondent, Mr. Joseph Doutre, a letter, signed by Mr.
Bernard, the Deputy Minister of Justice, in the following terms :—
"Sir,—The Minister ofJustice desires me to state that the Government being

desirous to retain counsel to act for them upon the proceedings in connection
with the Fishery Commission to sit at Halifax under the Treaty ofWashington, he
will be glad to avail himself of your services as one of such counsel, in oonjunc-

'

tionwith Messr-. Samuel R. Thomson, Q.C., of St.' John, New Brunswick
and Robert L. Weatherbee, barrister, of Halifax. The Minister will be glad to
know whether you are willing:to act in that capacity, and in that case to place
you in communication withHhe Department of Marino and Fbheries upon the
subject."

*^

Upon rcociDt ot this letter the respondent wrote in rcpl^ that he would act as
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Tho Queen requested. The respondent w a member of tho Montreal section of a body of
Do^tre. '«g»' Practitioners incorporated by cap. 72 of the Consolidated Statutes ofLower

i Canada, under the title of " the Bar ofLower Canada." By the terms of the
- < Statute each member of the Bar is admitted to practise as " advocate, barrister,

aUorncy, solicitor and proctor at law," and no person except a member of the Bar
duly admitted, is entitled to conduct business in any of these capacities before
the Courts of Lower Canada. Every member of the Bar must be registered in
the district where ho intends to practise, and he^bceomes answerable for his con-
duct to the council of that district, being liable, in case of his offending against
professional rule or etiquett<||.to censure or t<) suspension from office for any
period not exceeding a twelve taonth. It is not matter ofdi.spute that, according^ to the law of Quebec, a member of the Bar is entitled, in the absence of special
stipulation, to sue for and recover a o«on/Mni meruit in respect of professional
*'"'<=*=» rendered by him, and that he may lawfully contract for any rate of
remuneration which is not contra bonos mores, or in violation of the rules of the
Bar. But it is asserted for the appellant that by the law ofOntario, the Province
in which Ottawa, the seat of Government, is situated, a counsel cannot sue for

"his fees, and that he is undo* the same disability according to the law of Nova ^
Scotia, where, accord|ng to Article 23 of the treaty, the Commission was to mcet.£ •

In support of that contention, counsel for the appellant referred to the opinion t'
of Chief Justice Harri-son in Macdovgall \. Campbell (il U. C. Q. B,, 332)
as correctly expr<|sing the law of Ontario, but th,ey mainly relied upon tho pro-
position that in tRoso provinces of the Dominion where the common law of Eng-
land prevails, members of the Canadian Bar can neither have ftction for therr
fees nor make a valid agreement as to their remuneration, unless that right has
been conferred upon them by statute,

° •
In these circumstances it was maintained that the right of the respondent to •

sue for his fees must depend either upon the law of Ottawa, the locus contractus
or upon the law ofNova Scotia, the locus solutionis, and that in neither case was
any suit competent to him. Were it necessary to decide all the points thus taken
by th? appellant, questions ofmuch nicety would arise. It is by no moans clear
either that Ottawa was the locus contractus, or that Nova Scotia was, in the
strict sense, the locus solutionis. It is at least a plausible view of the case that
the contract was completed in Quebec at the moment of time when the /espon.
dent posted his letter accepting the employment offered him by the Minister of
Justice. On the other hand, although the Commission was to Fit at Halifax
it is perfectly plain that the woik expected of the respondent and actually per-
formed *y^hini was by no means confined to advocacy of the Dominion claims
during the sitting of the Commission. His employmesnt was not limited to what
.would in his country be considered the pijmer duties of a counsel, but embraced
the work of an agent or solicitor. In gci^^fact, he is empk)yed to prepare the

casejpfthe Dominion Government artveJi as toplead in their behalf. Thatsuohwas
^^^ understanding of both parties may bo inferred from the known professional

^^tus of the respondent, as well as Irom the feet that, in pursuance of the so

. called retainer of the 1st of October, 1875, the respondent had papers sent him
and was engaged at Quebec during eighteen" months, with occasional visits to

r*
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Ottawa, .n CO lectmg and putting in shape materials for framing and supporting The Qa«nthe claim wh.ch wns to be urged before the commission. Then, a, reg;rd»ii.e ^2^
other questions of law rataed by the appellant, there is much diffioultv. their • "'•

oidsh.ps are wflling to assume that the law of England, so far as it concerns the
right of ho Bar of England to sue or make agreement for payment of their fees
was rightly applied in the case Kennedy v. Brown (13 C. B. N S 677) but

,
they are not prepared to accept all reasons which were assigned for that decision
.a the judgment of Chief Justice Erie. It appears to them that the decisionmay bo supported by usage and the peculiar constitution of the En-lish Bar
without attempting to rest it upon general considerations of public policy. Even
If these considerations were admitted, their lor4,hips entertain serious doubts
whether, in English colony where the common law of England is in force, thcv
could have any application to the case of a lawyer who is not a mere advocate or
pleader, and who combines in his own person the various functions which are
exercised by legal practitioners of every class in England, all of whom, the Bar
a ope excepted, can recover their fees by an action at law. But it is unneces-

*
^^sary in the view which tlieir lordships take of thi, case,'to decide any of these
f;.questions which were raised by the argument for the appellant. The right of tb«
J

respondent to sue for remuneration does not appear to them to depend eitheJ

tT."?ln -M ,^'1°'
''^''^ '^^ employment was given, or upon the law Ofthe locality within winch ,t was performed. When any advocate or other skilled

pactitioner IS by law and the custom of his profession entitled to claim and recover
paymentforhH professional work those who engage his services must, in the absence
ofany stipulation to the contrary expressed or implied, beheld to have (Tmployed
upontheusualtermsaccordingtowhichsuchservicesarerendercd. Thatistheim- '

plied condition ofevery contract ofemployment which is silent a, to remuneration,

he law ofthe place where his services are to be given so long as he is employed in his
professional capacity. A member of the Bar in England, in accordanee with the
Jaw ofthat country and the rules of the profession to which he belong., renders and
professes to render, services on a purely honorary character. Ifi„ his professional
capacity as an English barrister he accepted a retainer to appear and plead before
commissioners or arbitrators in a foreign country by whose law counsel practising
in Its regular courts were permitted to have suits for their fees, that would not civl
h.m a right of action for hUAo«oran„m. His client would have a conclulivo
tipenoe to such an action, on the ground that he was employed as a member of theJsymh Bar, and, by necessary implication, upon the same terms as to remune-

'

^atIO?^upon which members ofthat Bar are understood to practice. The responedn
isa member ofthe Quebec section of the Bar of Lower Canada, anfl it waVin tha
capacitythathewasretainedbythe Goven,m«ntas oneoftheir,j,knscl before the
Fisheries Commission. The respondent has ihe rank of Queen's Counsel con-
ferred upon him by patent, but that cireumstance does not appear to their lord-

'

.h^ to effect the pre^nt case. It gave him a certain precedence in a q„«,tion
with other members of the Bar, but it made no change upon the duties and obli-
gations incumbent on him as a practising member of the Bar. or upon Ais privi-
leges as such. inoMios thn riglgte IM for hirfro, . Tiio .uUiuyi.ucVuf

:.._:\.^

> '
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T
The Queenjftlic 1st of Ootobcr, 1875, luakos nonijon(ioa of foes, and their lordships ore tflpord-

Dout're, A^s'j of opinion thut it must bo held to have been an implied condition of the
CMphtyincnt thereby offered that tho iipJipoDdeut was to be remunerated for his

•

services upon the same terms on which these services jen roudured to clients ,•

in Qjicbcc. The rcsportdont was engngcd and undertook to go to Halifuz as a'
Quebec counsel, subject to the same rule of his Bar, by which his conduct as a

lawyer was regulated in Quebec, and it would bo a strange result if, retaining

his status and performing liis work as a mcnjber of tho Quebec Bar, ho was ne-
vertheless to be stripped of the privileges attaching to that status as soon as he
entered the Province ofNova Scotin. , A few weeks after his acceptance of the

letter of tho lot of October, 1875/ the respondent received a retaining fee of

$1,000, and thereafter the subject of oounsel's remuneratioQ does not appenr to

have been considered until May, 1877, when it w»s discussed at Ottawa, ii the
.^ course of one or two personal interviews between Sir A, Smith, Minister of Ma-

rine pud Fisheries in the Gov<ij;nment of Canada, and thb respondent.

The parties are widely at variance in regard tp what actually passed on the

occasion ofjH^ interview^. The allegation made by the respondent in his pe-

tition is :—That on the eve of his leaving his homo for Halifax in M »y, 1887,
your petitioner made with the Department of Mariilc and Fisheries a temporary
'and irpvjpional arrangement, under whichyour petitioner should be paid $1^000
month for current expenses while in Halifax, leaving the final settlement of

fees and expenses to be arranged after the closing of the Commission." On
the other hand, it is alleged, in the defenee'filed for the appellant :— "That the

g arrangement made with the suppliant-referred to in liis petition, under which hb

was to be paid il,000 a month while in Halifax, was not a temporary and provi-

sional arrangenent, as alleged, but that the $1,000 a nconth xvas with other

moneys previously paid to the suppliant, to be accepted by him in full for bis

services and expenses." The Commission met at Halifax on the ICth of June,

and brought its labors to a close on the 23d of November, 1877, having sat, with

occasional adjournments, for ]g)eriod of five months and seven days. In addition

to the retaining fee already mentioned, the respondent received a " refresher" of

$1,000, and.also«8ix.monthly payments of $1,000 each during the sitting of the

Commission, ranking a sum tota) of $8,000. According to the respondent, t hese

sums were paid to him to account of his remuneration, the precise amount of his

fees nnd expenses being left for adjustment subsequently. According to the

appellant, they were paid to and received by the respondent as in full of his whole
claim for fees and expense^! Both parties are agreed that in May, 1877, it was
arranged that those sums (to the extent of $7,000) should bo paid to the res-

pondent, but they differ as td the footing upon which they were to be paid.

.Beirig of opinion that by the term^of his employment^ in 1875, the respondent

was^ntitled to a quantum meruit V respect of the services which might be

required of him, their lordships think^at it lies with* the appellant to make out

that the respondent's original right to remuneration was varied by subsequent

agr^mcnt, and they have also come to the conclusion that the appellant has

failed to establish the existence of such an agreement. The evidence upon this

^ich tiwd- not be-referred-to-4HHi<Hi»tlv-i9--V6ry BBSfttisfatt
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abundantly plain that the impression lioncstly derived by Sir Ji, Smith from
his interviews "with tfie refpondent in May, 1877, was that the respondent had
agreed to ncoept a refresher of$1 ,000, and a payment of the same aipount monthly
during the sittings of the Commission, ns in full of all claims for remuneration.
But in order to alter the then existing rights of the respondent, it is not enough
for the appellant to show that such was the imptcssion created in the mind of
Sir A. Smith

:
hi must also prove that the terms of the arrangement, as under-

stood by Sir A. Smith, were understood , in the same sense and were assented
to by. the respondent. But the respondent swears distinctly that ho
understood and believed the arrangement to bo provisional merely ; that its ob-
ject was to fix the sums which were to be paid him to account, leaving the bal-

ance payable to him for after-adjustment, and there are circumstances proved in
the case which* seem to establish beyond question that the respondent at the
time sincerely entertained that belief. Then the evidence of Mr. Whitchor,
the Commissioner of Fisheries for Canada, and the only third party present at
the«3 interviews, is not only very inconclusive, but what he docs state^ as to

thelanguage actually used by the principal parties to the arrangement then
made tends to support the respondent's understanding of its terms. In that state

of tlio evidence, their lordships are unable to hold that the appellant has satis-

fied the onus incumbent on him of proving the new arrangement alleged in his
defence. In the Courts below, while the learned judges were equally divided as
ottlie result of the ease there was a remarkable diversity of judiei-il opinion in
regard to the law applicable to its decision.

The cause was tried before Mr. Justice Fournier, who, on the 12th of January,
1881, gave judgment in favor of the respondent, and fixed the amount of fees
and expenses still remaimng due to him in remuneration of his services at $3,000,
and it is not maintained that tljc amount awarded by the learned judge is

excessive, if the respondent has a right of action, and that right i.s not barred
by the alleged arrangement of May, 1877. The cause was then taken by appeal
before the Supreme Court of Canada, who gave their judgment on the 13th of
May, reS^. Ctiief Justice Bitchie and Juslices Strong and Gwynne Were in
favor of allowing the appeal, but Mr. Justice Fournier, who was a member of
the Full Court, adhered to the view which he had taken as ju,dge of first in-
stance, and Justices Henry and Taschcreau, in substance, agreed with him. In
consequence of this equal division of opinion in the Supreme Court, the order
appealed froin was confirmed, and the appeal dismissed, with costs. Their -

Lordships do not consider it necessary to notice the great variety of reasons
assigned by the learned judg^ of the Supreme Court in support of the views
which were severally adopted by them, with the exception of one point raisfsd in
the judgment of Mr. Justice Gwynne. That point is deserving of notice for
this reason—that if the opinion of the learned Judge, which is based on the
provbions of the Petition of Right Act of Canada, be weU founded, the respon- '

dent, though he might have suit for recovery of his fees from any subject, could
not recover them, by petition, from the Crown. By a pardonable error, Mf.
Justice Gwynne refera to the Act of 187B; instead of tha Petitinn of Right C«
nadaAdt, I8!r6l39 Vio. o. 27), which repealed the Statute ofthe previous year

Ttie Queen
Tit

Doutre.
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The^Queen Scct.ou 19 wl.ch ,s identical, io expre,Hion. with the similar circum8tan<«a of
Doutre. « 'CFnied Act, provides " tli.t nothing contained in this Act shull give to tho

subject nny rcn.edy a.'ainst tho Croftn in any case in which ho would not have
been cutiilod to such remedy in England, under si.uilur circumstances by thelaws
HI force there prior to ihepassingof the Imperial Srututc 23 and 24 Vict. o.34"
ll.e learned Ju.lgo seems tohold that these provisions placed Quebec lawyer on
|K>rfect y the 8..,»e footing as an English barrister, so far .s regards his right to
proceed agamst the Cow., for recovery of his fees. But it appear* to their
Lordships that tho process of reasoning by which tho learccd Judge arrives at
that cone! usion confounds two things which arc essont ia lly diffofont-" right -

and " remedy." The Statute does not say that a Quebec lawyer shall, in .11 cases
have only the same right against tho Crown as a member of the English Bar!W h.^t It docs enact is that no subject in Canada shall bo entitled to tbo " remedy"„ . „. provided, unless V^has a legal claim, such as could have been enforced by
petition ol right in England prior to the Imperial Act of the 23rd and 24th
V ictoriM. It IS impossible to hold that a member of the Quebco Bar who by
law_ and practice is permitted to sue for his fees, when he" socks his remedy

V . ogninsMliO^grown under tho Canadian Act of 1876, has^ no' such legal claim
and that he sues under circumsi mces similar to those in which an English
barrister is placed who, neither by the usage of his pro&ssion nor tho law of his
domicile, can maintain any action for his foes. Their Lordships will, therefore,
huuibly advise ll.>r Majesty to affirm the JQdgm2nt of the Courts below, and to
uismi.--s the appeal with costs.

m c» 7- . xv
Judgment affirmed.

^^^^ Solicitor General and -Mr. Jtune, for the Crown. .]
^^^- ^ffcLcod FuUarton, forthc respondeat. '.» r

-

COURT OF Q„UEEjS''S BENCH.
(appeal side.)

MOXTREAL, 27th MAY, 1881.

Present :-DoRiON, C. J., Monk, I?am8ay, Caofls, Babt, J./.

ALEXA.VDER .MOFFATT es qual.,

(Defendant in the Court beloio),

Appellant
;

*
" „ AND

GEORGE B. BURLAND,

v. {Plaintif in the Court belowy,

RiBPONDBNr
Powers of assignees of insolvent.—Concealed sales, Art. 19 C. 0. P.

The action in this caase wds commenced by "the plaintiii^ respondent, by a
writ of seizure in revendieation of certain machinery, mentioned Id the pro-
ceedings, which it is not here necessary to describe, as the difference between the

yv,^'^-^°"
j"^,'^**^'"". *^ ^^^ chafacter or amount of the object in questioB,

-The rc9^iideui claimed to t)« the pwprielor of tho machinery in qa^tfoSni''

>v
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virtue of a deed of rale thereof executed by » Oei*toiD firm of J. G. Gcbhardt A
&Co. to the Canada Paper Gompanj, before Bbauficld, notary public, on thoJ"j
27th day of April, 1880, and of another deed excoulcd by the Canada' Paper

. Company (o respondent on the twelfth day of May, 1881, before Marler, notary.

Concurrently with the sole from Gcbhardt &, Co. to the Canada Paper Company
tKb latter executed a lease of the object of Fale to the former, on certain terms
which will be found in said lease, which is of record, and Gcbhardt & Co. wore

.
not then deprived of the physical possession of the goods. After the dnto of
ihis sale Gcbhardt & Co. continued their business, and used the machinery in

question for about a year, when they bcoame financially embarrassed, and made
a voluntary assignment -of all" their estate and effectii to appellant, Alexander

^ Moffutt, before Isaacson, notary; and in virtue of that dooi Moffatt took po»-

,/| session of Gcbhardt & Co.'s place of business and itd contents, and amoujj other -

property the machinery now in question. Moffatt had advertised the estate,

including this machinery, for sale, when ho WiS stopped by tiio present action.
The action was directed against the firm of Gcbhardt & Cj., as boing legarpoit
scssors of tho effects claimed, and also against appellant as being in ph^8J||fll •
possession thereof, and detaining them against respondent's will. Gcbhardt &' '

Co. did not plead, but Moffatt appeared and pleaded the assignment of^the sqid
effects to hioi, as above ^t forth : that the deed from Gobhardt & Co. to the
Canada Paper Company was fraudulent and simulated j that Gobhardt & Co.
were at the time insolvent ; and^fioncluded that said deed should be dteelarod
null, and he maintained in his possession. To this plea respondent answered
that Moffatt bad no legal status to oppose such objections to this action; that
Moffatt was not a creditor, and had no interest ; that he could not plead defences
that competed only to creditors, and that he hod no authority to represent the
creditora by pleoding in his own name ; and respondent also denied the allega-
tions of the plea. Upon these issues the parties went to proof, when the follow-'
irig facta in substance were proved :

-

lo. Tho deed from Gjbhardt & Co. to the Canada Pap«r Co., dated 27th
April, • 1880. ,

— ^=^._ .

2o. The deed from the Canada Paper t!o. to respondent,' dated 12th Mav.
. 1881. % , *^ /* ^r

3o. Assignment from Gcbhardt & Co. tb Moffatt, dated 13th June, 1881.
4o. .TJiat the goods had never been removed froni Gcbhardt & Co.'s stor«)

but remained there in virjtue of the lease dated.

5o. That at the tiii^e when the sale from Gcbhardt & Co. to the Canada.
Paper "Co. was effected, the former owed the latter a balance of account, exceed-
ing ten thousand dollars; that previous to the sale. Gcbhardt & Co. oalled oa
the Canada Paper Co., and represented that they were commencing » new
branch of manufacture (vis;, playing dhrds, which was certain of yielding large
returns, but that their capital was not lai^ enough to carry on this new branch,,
with the best results, and asked the Canada Paper Co. to extend their line of
credit. This the Canada Paper Co. refused to do, but promised that if Gebhardt
& Co. sliould pay $5000, they #ould supply goods to the amount of 810,000

Uoflhtt
loal, aod
. Burland

.:,'f:

m

^

Wcbhardt & Co., finding themselves unable to pay $5000 in cash, offered as a

S>
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X

« q"r."d
'"^ !'"*« <«' *»- '«•'» to •«« tbe C«o.d. Pap, Co. • portioa of thoir maoKittery

f. b. Burland to a hko value, the price to U iopuUd u paymooti,ro tanto. ThU offe* tke
l.una^« Paper Co. after consulting counsel, accepted, and the tran.,aotion Wai,
oonoludoj, aa appcara by the deeds. The Canada Paper Co. did aoll Gobhirdt
& Co. gooda to the amount of $10,000, and the kttor continued thoir businl
meeting every business obliiition for nearly a year.
The following is the opinion of Monk, J., disienting

:

I find myself unable to concur in the judgments about to bo rendered by tbi\
Court. ^

' J ""*

.
,

Gebhardt & Co., an insolvent firm, by deed before Mr. Isaacson, dated 13th
June 1881, made a transfer of thoir whole estate to appellant, in trust, for the
benefit of certain persons, styled creditors of said insolvent firm, and subject to
the obligation of retroceding to (gebhardt & Co. any surphis which might remain
after payment of such creditors. In virtue of said assignment appellant took
possession of the insolvent's premises and the contents thereof. Among the
things so taken possession of by appellant were the effects seised iu this cauw as
described in the procis-verbal of seizure. These effects had been sold by the
insolvents to " The Canada Paper Co." by deed, before Beaufleld, N.P., of date
the 27th April, 1880, and the Canada Paper Co. had sold the same to the
respondent by deed, before Marler, N. P., dated the 12th Ma^, 1881, but the
said effects, not having been removed from the insolvents' premises, came into
the poss&ssion of appellant.

Eespondent thereupon took his proceedings in rcvendication. directed against
Gebhardt & Co., as possessors dejure, and against th6 appellant as actual di-
tenteur of the effects in question. Gebhardt & Co. did not plead. Appellant
pleaded that he was assignee of the insolvents' estate for the benefit of their
creditors; that the deeds set up by respondent were simulated and fraudulent
and were,injurious to the interests of said creditors, and he asked to have said
deeds set aside. Appellant was not himself a' creditor. Eespondent answered,
among other things, denying the right of appellant to plead such a defence'
against .the respondent's action. Taking, as I do, the vie# that thtf respondent's
position in this respect is well-founded, it becomes unnecessary^ discuss, or
even to state, any^pf the other points in the case.

What, then, oonldjustify appellant in pleading as he does? No person can
bnnga suit at law unless he has an interest therein.—Art. 13 C.CP.L.C.
Appellant has no personal int«restinthi3 case, he*does not pretend to have any;
be specifically claims to be fighting for the creditors, that is, it is the interest of

-" the creditors and not hb own that he is attempting to advance. His " success is

no gam, neither is his failure any loss, to him. Then we have arUcle 19 of the
Mme Code, which says

: " No person oair use the name of another to plead."
But it ts Mid that appellant "does not use the name of another to plead, but
pleads tt his own name, under the deed of conveyance to him of the rights of
all the parties." Of course appellant does not use the name of another to -
plead, that is a mere truism j but does he really plead at all ? is it not jrather /

certain, creditors who are nsing his name ro plead, whoM M^r^A righti "" bf^g
protMted ly him ? The deed of assignment from Gebhardt St Co. to appellant

!
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eontaios tho oamAi of a oortaia number of Oobhardt & Go.'soroJitoni, but they A. Voflhtt

QODTOjed DOtliing to appellant ; tbey took do part whatever in tho deed; tb« q. u. BnVlaad

utmost thut tho deed oould acoompliiih, so fur aa they were concerned, waa to

express their ooosent that the appellant should act oa tlie agent of Ucbhardt &
Go. in winding up their estate. If there oould be any reasonable doubt about

the oorrcctnom of the position now tukon, arising out of the Interpretation of

the articles of the Code of Procedure above cited, that doi^bt is set at rest by

the decision in re Brown v$, Pinsonneault, 3 Sup. Court Itep. p. 102, where it

is expressly decided that the granting of a trust deed docs not vest in the trus-

tee the right to sue in a Court of Justice in the interest of those for wlioni he

is trustee.

,

Then, on the other hand, it is said that oppollant is a syndic under some 8ort

of commoq law bankrupt system, and bus tho right to represent the creditors

and esttr en ju»ti(;e, in eonsequenoc, and wo have numerous ancient French

authors cited to sustain this pociition. The answer to tlicse authorities is three. .

fold: l4 They arise under the Ordonnance de Commerce of 1673, which
never was registered in Canada, and in consequence never was-law here. 20-

Even if the Ordonnance de^ Commerce was in force here tho appellant has not

put himself in a position to be recognized as a syndic under the Ordonnance or

tender any other French system. Under tho Ordonnance de Commerce "tho

creditoro, or at least three-fourths of them, could paft contrat d'union, wherc-

>ut>on tlie insolvent debtor could make an assignment to tho creditors united.

YI^Is contract had to be submitted to a judge, and might be homologated if it

^jttearcd that it had been executed iy at least three-fourths of the creditor!', but

li6mplogution could not be liad until the creditors had fyled their claims under
'

oath. Subsequently the French Code of Procedure perpetuated tho samo system

with liiod^fications. Appellant is evidently not in 41 position to e$ter en justice

on behwlf of the creditors under any French system.
*^

.

It has never been held thot any suoh bankrupt system prevails in this Pro-

vince.. Seo remarks of Aylwin, J., in McFarlane et al., vs. McKensie et al., 6
L. C. J.l p. 116 ; also Gumming vs. Smith, 10 L. C. R., p. 122; also Withall

v$. Young et al<, and Miohon et al., intervening, 10 L. C. R., p. 149. If appel-

lant was a Syndic in virtue of any such system he could hold and administer

the insolvents' estate, tven against the wishes of« minontyleas than one-fourth

of the creditors, but against this position the whole of oor jurisprudence is

constant. If, pn the contrary, he derived his authority from the consent of the

fi«ditmwfftett8tlonkiit-tbe deed to discover the extent of, such authority. It

b needless to sny that in the present instance appellant's title does not, even hf
remote in^rencc^ give him the shadow of a right to act as he doecr'iu this cause.

A judgment has recently b(Skn given in an analogous case in the Province of

Ontario. See Lumsden »«. Scott, Ont. Rep. Vol. IV., p. 323. The holding

in that case was as follows : " A c'rcditor's assignee, not himself a creditor, can-

" not sustain an action to set asitle a fraudulent Conveyance or transfer made by ,

'

" the debtor prior to the assignment under which he claims to be suoh n^

S

i^i

"signw;" 7-^
The^rcspondont bap, without doubt, made a prima facie case for the relieC
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aJiund

"'"*'*' ''** ''"'»""''*'^*P'' *h^oh hu boon Moorded t^. hin 6y tho Jadgmont
if. Bililand "PPJ^iIcd from, and tho answ^ to that ouo, eron irmffioient, haa boon put foi*-

word hjr tho oppcllnnt without suffioiont grounda in law or fact; and ia, in con-
aoquonco, to bo frcntod as a nullity. Tho judgment appealed from ahould,
therefore, in nijr opinion, bo eonfirnied.

J»

DoHiON, C.J. :—On tho 27th dny of April, 18S0, Ooo; J. Oobhardt k Co.
•old to «o Canada Pupcr Co., for the sum of 15000, whieh they aeknowlodgod to

haTO received, the maeliinery enumerated in * sclmitulo annexed ^ tho deed of
•ale. On tho Mmo dny Tho Cmada Taper Co. loosed said machinery to Oobhardt
& Co. for one thousand dollara for ono year. Tho Canada Paper ,Cq. iub-

. Bcqucntly sold the ^o machinery to tho respondent, wl>o has instituted this

jietion tw,revondieato tho said moohinery, whijh he alleges by his dcolaratioh ore
in the possession of appellant iund of Otbhardt & Co. „ *..

Moffut \m pleaded to this demand that, by deed of tho 13th Jnnejli^SSl,
Oobhardt & Co., with tho consent of their creditors, had made an utl^^ to

'

him of tho whole of their eatdto, including tho machinery seized m tBis^causc,
for their benefit

; and that the sale from Oebhordt & Co. to the Canada Pa.poJ
Co. was a simulated and fraudulent tranaaotion, made at a time when Oobhardt
& Co. were in very embarrassed circumstances, and to swjuro the payment of
advances already made, and to bo made, by the Canada Paper Co. which bad
never paid tho price stipulated in' the deed of sale, and never [had any delivery
or possession of tho machinery in question.

A;"^'
Tho respondent by his answers contested tho right JNfttf «ppellant to raise

the question as to the validity of his title, inasmuch as hoTthiS appellant, had no
interest, he Bding a mere agent or attorney.

„ /

Twoquestions are raised by this issue : Ist. Does the deed of the 27th April,
1880, by Ocbhardt & Co. to tho Canada Paper Co. contain a teal bom Jide uh
of the machinery therein mentioned, or is it a sim'ulatcd deed to pledge tho sa^l
machinery for an existing debt And further advances, under the guise "of an
absolute sale, and is such pledge unavailable for want of actual possession and
delivery.

2nd. Was the appellant as ceitionnaire of Oobhardt & Co., for the benefit of

-

tho creditors, cntitle<l to ntiit in his own name the claim of the respondent to
tho property of said machinery.

It appears by the evidence^ that the machinery sold by the deed of sale of the
27th of April, 1880, for $5,000, was worth from $17,000 to $19,000 ; this sum
of $5,000 was never paid to Gebhardt& Co. It was agreed, or at least under-
stood, tl?at on payment of the sums due by Oebhordt & Co. to the Canada Paper
Co., the latter would reconvey the property to Oobhardt & Co., and finally the
transaction was never entered in the books of either Company, until a long time
after the occurrence, and on the eve of Oobhardt & Co-'s insolvency. The rent
stipulated in the lease was never claimed, and neither the Canada Paper Co.
nor the respondent, ever obtoined under the said salo of the 20th of April, 1880,
any possession of the machinery sold.

It is pvid^nt that anch a trnnfmetioo-botwew^a^kbtorwd hh credltoy i
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Dut «u.t b« hold to have b«en onterod into for the purpose of orcatinjr witl.ou Waul, ."d

Iff T / ^'^' ^"
•

'** '*^" •''""~- »»'«•> J- or «ha might
•hflreoftor booome j]u«, to said ConipaDy

*

m.nt affichc lea forn.e. e.tArieuread'un contrat do vonto. Po«^ donocr plua

'';irpLtrur.:c«r^"'^^
IWgior. do la Vooto T. 2, No. 11, p 17, ,a„:-.. J, e„t rare, il fuut en

" iZZu'TJ"r '°"«»"''

f«"-
'» «>"»• d'«" vonte c'oat uo prflt qui est

"aualLS' 1

^""'~""''''' ^^•»'»"^''» 4 I'-oto -on caract,)ro ot n. Jdritablo
quahflcatioD lo nomuicnt contrat pignorallf ct d<Jtoru.ineot loa offot, d'aprA, lo»princpea qui r,5giaacnt lea contrata do prflt ot do nantisscmont

"

A» page 19 the aame writer also aay. : « Lea aignoa auxquel, on rooonnatt

poM aoqu^rour apparent au pr<$tendu vendour. Le prix vil Indique quo lo,

le T6r.table propndtaire n'a paa u,6me voulu coa«er d'etre po«se«,eur D'auZ

rZoir """r T""'
'•""'"' ^'^"""'' ^ '• ionviTtion de j:;: :p«uvo tc.t.mon.ale nifimo eat .dn.i»iblo. ainsi ;«„« fe, pr^«,„paon, fra o,

"pr<Joiae8ctconoordante8auterme8derarticlel3iS" » g"vof,

We ^nd in/the .ale by Gobhardt & Co. to the Canada Paper Co. all tho cir-'ua.atance- wh^h, aocording ti Duvorgicr. indioa.o that a tran'aotion in he form•of a Bale 18 nothing else than ajpledge.

It ia p«,ved that Gobhardt i Co. sold for $6,000 the greatoat portion of (ho

'

«.plea.onU which they i^uirc] to earry on their buai„c», and wL, by he^^
^1"^: ''''"'

"*'™"r'°''*"''''''^^
ThiaallcwaaccrtaidySr

leali'^H
"*"

^"^^'f''- ^^
°"* "*>"'" '^""^ "'«'*''' ^•'J't t»>«y immediatelyka«cd to the protended vendors Gebhardt & Co. at a price quite out of properUo„ w.th the pnce of aale. ThoBO articles never left the polarion of^ZL "

&Co., and It wa, perfectly understood that they should retain these ar^i^lcs o^

thTrfh ' "^^-^r:''"'
''"' ^"""'^- ^''p^^^^- ^•'^ «»-deorwoSa :

••
to thomin the course of their business.

DuvcrgicJ., loo. cit., p. 20, says : « Si done au lieu d'une vente on trouvc ungageouuneantith^«,; ce «ont lea dispositions sur I'antitMse ot le ^riuieven fitre consults et suivies,"..... et plus loin c mfinie aTur d"
'

ncoro; " egalement le privilege no subsistorait paa aur le gage moST a ee
'

<
''!'

l|nH
'Mt ?H
'm

1 wk

ill *tH ' 4
!< Hi

]!'

,;i'n|

Ijj^l ''Jj!

ill
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A. UuOkit It b woroover •!! mioabttd nilt of th« oivil lail':tli«t anditon nay proowd

oTHurUua V'n'* ^^* IP«*" ' *^« po^M'on o*" »''•'' <*«'»*<»«» •fj'f "'•)' "'"j' *»'oMR** »«

. bim, when by llie ooIImIoo or grow n«vliK«noc of rtn owner Huoh poMCMor U

" {Mrmltted to hold himMlf out to th« world oa being th« proprietor of theM.goodi

• Md therebj to raiN hit or«dit. (Ikll'a CooiinentariM^p. 249, 2ftO).

. At p. 252, No. 5, Boll Mjt: " It U not a luflcknt juattfloafliib of a continu-

ane« of powMMiiion of movenblfla that the contajance woa only lb aooarity ; for by

the law of Scotland thoe^ i» no* effectual convpynnoe of nioToubloa lo Mouritj

without" poaaeaalon—dellTeryiliiift take place fairly la auob conToyano*. et«

'

...The aamedootrlno preTalla In Kn^^land, eto....j(. ^....and It i«

no anawcr, that aa where property la lot on hire, the poaaoaalon and property are

juatiflobly aeparate, ao th« poaaMaion may be oootbucd to the debtor on tlio

. footing of looafton." , ° V j,

The tranaaotton which haa Intenr^nM between the partfea fa nothing eliM

bat a ceuim dt hient, made by loaoWent debtora for the benefit of their or^

ditora. Such a reMiion de bitm la cither voluntary or judieial.

The authora of th«^andeotfa Fran^aiaca, vol. 10, p. 297, aoya :—" La coaaion

«« do bions volontaire, o'eat c«que-uou8 connalMona loualetcrme d>bandon,

" d'abendonnoment." %
Ouyot, Vo. Ccaaion, p. 2C, lat Column, aoya:—" Ou la ceaaion do blent

'< Judiolalre dont noua vonona do porlcr, lea d^blteura font aoutent aaago d'une

;

«• outre cipiice de ocaalon, connue plua particuli^rcmcnt roua le nom d'aban.

';• " donncDient." >

Tho authora of the Nouvcau Dcniaart, Vo. ocaalon de bicna, any :— " II y a

" douz csp^cea do ccaaion do bicna I'bne, volontaire ot Tautro f<ircde."

" No 3, la volontaire cat ccUe que lea cr<$anoler8 occbptcnt aana proc<$dure

;

" ecUe-oi n'cat aujett^ qu'auz forniolit^a n^ceeaalrea nuz obandonnenicnta ct auz-

" olternioyemonta, clle lalaao le d^biteur en I'^tat oii 11 ^tait auparavant, et

" c'eit fe contrat pa$$i entre fui et ttt crianciera qui lewfait la hi."

Denlsart, Vo. Abandonncment, aays:—"On nomnie contrat d'ubnndonne-

" m^nt un aote paic Icqud un difbitetir ae ddpoulllc de aca biena, et lea cdde i

" aca or^anoiera en tout oa crt' partie, pour qu'ila lea vendcnt ct en dlstrlbucnt le

" prlz entre cux, conforni^mcnt auz drolta de chaoun en partloalier."
\

No: 6, " Ld propri<(td dca biena abondonnds par un ddbitcur k acal^r^ancicra

« en oorpa nvec pouvoir de lea vendrc, reside n^nnmoina toujoura dona la pcraonnc

"du ddbiteur, &o."

D?molombe, Vol. 28, Noa. 186, 191, 193, 195, and 199 ;
Larombi^rc, Vol. 3,

'

tinder Art. 1206 and 1^67, of the C. N., Noa. 3, '5 nnd 12, «|nd Aubry & Ran,

7 , Vol. 8, § 781, pp. 494 and 496, all sny thot tho ce««ion volontaire u an

,
ordinary contract requiring no special formality, and that itaeffocta are regulated

^by the atipulationa of the particf.

^
' Thedeed of abandonncmentuaually contains aclnuisesppoTntinga truateeor

r .7 _ syndic and director*, who arc authorised to adopt all necessary proceedings for

;
/ recovery of the assets conv^ed by the debtor, ond also a Sigveatre for the aafe

' ' keeping of tho moniea collected until they are distributed. Tbi8<%ue(^is

Bcucrally ouw of th« uuiuriea befura w 1iob» the deed is pasacd, tind HWt-»-

«redltor. (1 Pigeau, p. 453 and 454).
~~ "^ ^^
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power, of .uing for tb* <.1I„1„ Tf l''.^^ ft^^ •."' "'f
^' "'"' "••

ncc»«rjr that .hi. AV,/...,,. b« chosen To« 1 u""'
""^ •''"* '^ '- "»»

could not p,«.uoh . deed, f wl , I 'l,f
"'" " »*"•'"« "'" ''-'• ""J *ho

.nd other.. .0 Which I h. c . ,udc7^H ^Tot'" '^''"""^ ""^ '''"^"
not . creditor, ,et he w« .llowed ti f«, .'.trf fh

*"" "" *''• "*'«"^'^'^ ""
.

jud^moDt. '""""*"'°"f"'«»"'gnee.,.„d recovered

But it is contended that in Franco thi... ».»j
l.on,oIogated by the Court accordina.oit • ""V^"''

""'" ""'^ »"«
.bieh wa. never in force hr a d .la n. U 7'/^ '^^ '''^'"""^ <"" »«73.
hero the tru.ee. „an.ed undc^relterr^Lttr"""^'*

"^"^'"'"^^^

reference to taerehant. and .ider, andt'T^*"'".
?"""""•" '"«» 'I-*-

tained di.po.i.io„. by whieh It wultho
' r"*?"'"' """"^^'o-'- It oor,

/btaincd the con.ent'of thre^rth.t v'u
I"; hT

"'"!''"^*-<'-' ""> ''«<«

abandonment or c«..o„ d. W«,. to eon 1| I e 1- ''
'!?' ' " """•'"'* "^

to become partle. to It, to .ubmit IT^L." '"""'"'"K "«<J'to". who refused

-„t homologating .b;deed Thr?orC:;;:;;:r
minority of creditor, to abidi by the dc^lTT ! ? ^ "^"'"'^ *« «''<^<» •
-preaented at least three-fourth' of the "ue of'nlTr'";'''"

'"*" -"j-'^

"

.he in,o,vent Nouveau DeniW, vlA^ndoll I ^I^'^ *"'- "^'"^

it ::;;neXl.rttCr, ^^ ?
'-^^ ^- '^« ^-^ of h.-. credit..

jrcditor. h„d y^^'^i:\^'^:::^^ w^- .n\ ^
t "•"J'-J^ • "^"-''"dfr •• well «,by a rldTnll ""'e"":"* «'A
homotogaU^ofthedeedWaMignmenfa. „«. ^.^J***""' P' *^'^>>' <*«

.
the majority of the creditor. couTd n't b7„diLrT'' '^ *'* "'*»»'""
«ent only bound tlose who .ignea it ^2^ lit f T^ ^""^ *•"' ^'^ •«"««- '

D-Uc. Kec. AJp. Vo. Obliga^n VoUO „ '? '
^'" '^'"^

o; February, ,820. beeween\r;rI,ti^'-Sj^^
which contains among oihers the folln.in^ -T w.^^yl and Bohmer,
" qui ^tant sign, deluaZ ^^^l'^:''"';!!:;::'

Q"'"" P^"" -"t^i '

" justice, &e."
CTOancier. n avait p^^j^jn ^'q^^ homoJogutf on

Noftii
nnal, and
n Biirlaail

f

I n

M

^inSet WhUeieditota.

^
^
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Moffatt It 13 also an error to BuppoBO that in the case of an assignment by a lrader1(j.;

i"*''*"**. a majority of hia creditors, the trustees 'could only institute proceedings after

honu>loigation had taken place.

In the very forms of a deed of assignment given by Guyet, and by Pigeau,

is included a clause authorising' the Assignee and Directors to sue in their own

name the homologation of the deed of assignment, in order to compel the credi-

tors refusing to sign it, to become bound by its provisions.

The authority of the assignees and directors to jsue is thtrefore derived from

the deed of alignment and not from .its homologation of it, even when such

homologation is required, (1 Pigeau, p. 458, form of deed, 3 Larombi&re, Lot.

Cit. No. 12).

By the deed of the 13th of June, 1881, Gebbardt & Co., bargain, sell, assign,

(raasfcr, deliver and set over to the appellant, all their goods and chattels, stock- «

in-trade, &o., as and for his proper goods, monies and estate upon tmst, to sell

and dispose of the said estate and also to collect with all conven^pnt speed, the

outstanding debts and accounts. On bis part the appellant accepted this tra»,

and promised to pay to the creditors, present and accepting tho^ proceeds to the

amount of their claim, and any balance which mi|ght remain to Gebhardt & Co.

This is not an ordinary Power of Attorney, it is a deed cloiiveyin^||0 the appel-

lant a title or at least an apparent title to the property therein mentioned,, which

gave him a right to claim this property as his own from all other parties except

Pebhardt & Co. and their creditors, to whom they wire bound by the trust-

created by the deed, but to no others.

At most this was but an irrevocable mandat, resulting Crom a contract bc^

twecn parties having adverse interests. 1 ,

Troplong, du Mandat, Nos. 718 and 737, speaking of a nuindat irrevocable,

the author says : k
' '^ " II en est de mSme nana tous les oas oii le mandat est la condition d^in con-

" trnt ou le' mode d'ezecutipn d'unc obligation contract^e

;

" Pur exemple, qu^nd uh failli fait cession "de bienstiises creanciers."J[3/

Larombiere, p. 4;^94, No. 5. Denisart, Vo. Abennement, No. 4)..
''"''^,

It would be a -coDtradictioD' to say tbhat the mandate is irrevocable, and yet

that those who ^ve it must sue to'recover the assets which form the subject bf

it, and thereby indirectly remove from the control of their agent, those assets,

while they cann'ot revoke his powers to deal with them. . In the present case by

whom should the suits be brought ; is it by Grebhardt & Co., but the deed was

passed for the very purpose of removing their estate from their control ; is it>tlie

creditors, 4)ut no transfer has been made to them of the estate. They have been

satisfied with accepting the delegation by which the appellant agreed to realise

t^e estato conveyed to him, and pay them the proceeds to the extent of their

respective claims.
*

' " r dDho writer, at p. 253, No. 8, entering into the circumstances under which

possessionW goods acquired by a debtor, says : " In all oasoi of possession in

. "temporary oontracts, it is important to observe whether' the thing iiw the

** bankrupt's rowesaion is of « kind that is usually let out or held separately _
^< from ownership," eto On this pr|tieiplo it is difficalt to uiia i

-:^&t:

%
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" a justification of the retained possession pf furniture of «»<v.t. / • ,

"of trade and such possession 7trn«^\« i

'^

,.
'

"'^''''/O' 'mplpmentH A. Hoffat^

It IS in conform ty with these rulfl« «ni „ • • i
•• '

. /
^'^®""'-

torn the .b«„c« ofSdlS 1 •
^ °^' '''•"•'^' »'' *•'

tare Kquired .nj prmLi i,r.f.,.n~ ™?^? !''"*'"' "f"*"""'™.

poend the jadgm.nl of the Coart below » «l^„!
" V

"'' *" ">"""»'»•

^j»^^. c.„ Of ,«i. .0 .^ 44.i:;:;irr "^::
Bythe deed of the 13th of June, 1881. Gcbhardt* r« 1 •.. '

consent of their creditow and for their benefi ffl! » I'"'
""' *'"*

of them, sold the whole of the^^ k^„ ^^^^^T "'''^'''^"^' *"'"« «"^«

the machinery claimed bv «Z„T » ^ \ '^
'*'*"'' "'"*"'« which wert»

authorised t7dsZ of the^M ' ? 'Y
'PP'"'"'* " *''«'«'>y «P«'i«"jV «,u lo uispose ot the said property and to sue for nn.1 « J f J • ..

-

» with one or two <Jxceptional oueii ta«Ki«i. - ^ i.

<«««>K>r8, have invariably^

>»pr«.n.«l u ™4 «ig„«,„,tt„«.„
'"'' "W"^"* *><»UlM*hfcb they

chilli., ..d H.,fcn,„ .„, r,.rn!;:'::?;;^L.'tz:r»t
•"""

°r"WMiKie .g.iut the Mid !,«««,! thi. «» Z7. onT.;^ " * ""^
.<lejudgoKiDli.iH)lgl«„. "'"'""*»'»W".»Hhooghtl|.d.l.,f

'

V- <
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I

thy

tion was formally raised in the case

bankrupt firm of Alexander and

deliberation the action was mi^n-

be 19th of October, 1826. ,,Again

A. lIoRWit, Then came the cases of Blackwood et al. and McLaren et al., jadgment ^Otb

O. tf. Bg'rl"„j April, 1811, of Blackwood et af. and Labellc, which was a petitory action,

jadgment 20th April, 1812, thiit of McNider vs. Stevenson, McGill et af.,

assignees to chtatc James Portcou!), judgment lOih February, 4812 ; Smith ei u/.

f«. McGill et al, judgment 18th October, 1^28. '^n'lJH these cases whicji^ arto..

'
mentioned in the notes of the late Chief JusJteaJteid, now in the libnry of the

Bar of Montreal, the question as to the ri^its of assignees to sue and be sued

was neVer enquired into, but the Court in all these cases acted upon the assump-

tion that such right existed. But the que^

of McNider and othcrf, asi-ignecs of

Lawrence Glass vs. Gardiner, and aftcf

tained by the Court of King's Bench,
,

the question was raised in the case of Gates et al, plaintiffs, as assignees and

trustees of the e>tatc, debts and effects of Maitland, Gardner and Auldjo, in trust

for the benefit of their creditors against Millar e^ al, and the action maintained

by judgment of the 20th October, 1828. We" here append the notes of Chief

Justice Reid who presided in the Court of King's Bench, then composed of three

judges. .

No. 346—20th October, 1828, Gates «« a?, »«. Millar e< a?.

The plaintiffs >as assignees and trustees of the estate, debts and effects of

Messieurs Maitland, Gardndr and Auldjo, in trust for the benefit of the creditors

of the latter, have brought this action to recover from the defendants a large*

sum of money as due by tlicm to that insolvent firm, and as one of tho debts so

assigned to the plaintiffs in their capacity of trustees.

To this'iiction a di/ense aufonds en droit, and three pleas of exception baVe

been put in by the defendants, similar in every respect to those Bubmittccl in

the case of McNider and others, assignees of the Bankrupt firm of Alexander

and Lawrence Glass vfi. Gardiner, and. upon which, after duo consideration;

judgment was rendered in this Court, on the 9th of October, 1826. It is upon

the sufficiency of the above pleas that the parties in this oapse Ijiave been heard,

and the Court is thus a second time called upon to adjudge thereon. Under

^ t^ exceptions and the difense aufonds en dmit, it has been principally urged^

that the assignment to and the' appointment of tho plaintiffs as trustees was

illegal and null, tho formalities required by law Jiot having been thereoa

observed, such as due notification to, and the consent of a majority of the oredi-

V tors, and the homologation to, and the consent pf a mojority of the creditor;',

and the homologation in a Court of justice of the deed of assignment to and

appointment of the/ plaintiffs aa trustees, and that the plaintiffs could notin-t

their assumed t|nality maintain this action ;, that at most they could-be oon>

sidered only in the ligh^ of agents, and could not therefore sue in their own

names, Ibut in those of tlie insolvent firm, their constituents, who are the only

true proprietors of the debt claimed j and, lastly, that the assignment had notbecn

'

*
notified to the defendants.

J,
Upon reconsideration iro^ not disposed to think that the opitaion we held

On the former case sj^ald in anyRespect be departed from, and we shall there-

It
fore in this, as in all similar cases, adWe to the principles whereon the dcoisioD
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in the oa«e of MoNider and others, assignees, against Gardiner was given n9th .

we did not find tj.at assignments of the nature of the preJt frequently come
^^ ^

kfore «. and appear to haVe been adopted in this country in trablrof
.Dj positive of express bankruj,! law. and as it appears to have been^Tted
r 't ": fl

"^""^^ °' *^^ "*='•'«" -« ^« '^-^ "««f of the unfoZ^t«jndn^t debtors, we deem it right to rcmovein doubts in^res^J^^

oui!anvXr 1
•" "•• ^'^'^'^ "•"'*^'"''' P'^'''^""^ '«6"^ «"<» do noHe-qu re any of the formaht.es insisted upon by the defendant to render them valid-they are made for beneficial and good purposes. «nd. likeother assignment.(rans^rt) vest the debt thereby transferred in the assignee who maytS

To. Transport No. 5. Qf an assignment so made, none but th'e creditors of
t e .nsolvcnt debtors could complain, fo, if made in fraud or to t>e "wy
of anyone or more there can be no doubt but that in their complaiit an act I.feeted wouW be hke any other fraudulent transaction, rescinded aAd set dTuthe whose debt hasbeen So transferred cannot object to the assignment, he can
av.butoneleg.tunateobject,that.fobtainingavalidac,uittanc:on^^^^^^^^
.ha he owes, and this no doubt could be given him by the assigneesfthe plai..
Uft in th.s cause, to whon. the debt might have been assigned purely and simply
wihout express mention^f its being^sigued for the benefit of the creditors rfthea^sgnors, of which transfer it Would not be competent for the debtor t<mtU^n whatever the creditors of ie assignor might have to urge a'ab! it% taking the i^al steps for that p/rpo^^^. J, therefore thc^pe^^nwtos^
ebt 18 transferred, the assignment i^ vaUd, and, whatever objectiors the ledt

jr. not parties to the act might have, the debtor eould «t Lep,«. Si Xf,iautrm particularly of those wbo it may be presumed are alive to their into -
«ts, and who, by the.r s,lence. evince that they have no ground of complaint but

ofiu^T' '"r" "^Ttf "'^*^"'' '^' S^"^'**' »>«"««» ofthemLves'and
rf.ll theH,ther creditors of the bankrupt, and even ^ith regard to the creditor
Denisart observes: "S. par les circonstances particulieres du fait, la ce2
don se plaignent les er^anciers ne leur causait aucun prejudice, elle cesserait
par lemfime d'etre faue en fraude de leurs droits, d'etre frauduleuse, fluto
dint«.et lb seraient non-rccevables 4 en,demanderla rivocuUon."' Vo Fraulmvem^t auxcrianci^,, No. 9, § 2. As Chief Justice Reid presided ov^

Je
Court of Queen's Bench, until he resigned in 1838, it is not likely, and

^z:^ 5::t:i:^
''-'- '"^^^-^^ ^^^^ -^^ ---^^^ -^^^ ^

Id the District ofQaeb^, ithe same principles were acted upon in the case of

2^troT»f irar"**^'"^*"
*"^ ^^^ ^PP«"^»'« (St2rt's'Rep.T2?,m^ October. 1818), in which it was held b^ the Court of Queen's Bench -

Chief Justice Sowell presiding, " that an English commission of bankrupt;>™tod - Canada as a voluntary i«signment by the bankrupt, and2
therefore the assignees may sue for debts due to the bankrupt, or for hi« p^

Moflbtt
<ial, and
Borlud

1Mm m

W SspT, Vol. 28—9.
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y

^A. Moffatt « pcrty, nnd mnj take the proceeds of the bankrapt's estate which belong to

I.O. B. Bi^rland " the En^^lish creditors, but such proceedings of the assignees cannot deprive -

" the provincial creditors ofany acquired rights or privileges as to the property

" ofthe bankrupt or the proceeds thereof, to which they, by the law of Canada,

'' mny bo entitled, nor cpn such rights or privileges be affected by the commis-,,

" sion on by the assignment." The judgment was accordingly rendered in fuvor -

of the opposants. . <.

But it/wilt be said that these opposants had a regular official enpacity recoV

x^ • nised by the English Statute. This is not what was decided by the judgment,

on tho/contrury the Cotfrt held that the opposants had no official capacity in this

bouRtry, but that ander A voluntary assignment for the benefit of the creditors

" of tbe bankrupt, thcyk'might come in our .Courts and claim the estate of the

bankrupt.

It is difficult to follow the jurispradenco of that period when there were no
^

judicial reports, but 'frpm personal recolleetion I can affirm that from the year

.1840 to 1843 or 1844, the'Hon. Joseph Masson and two others, as assignees of

. * the estate of the late Joseph Toossaint Drolet, under a deed of voluntary assign-

'

4 » m'ent recovered some twenty or thirty judgments, and that^ in one of these oases

',
, the question was distinctly raised that the plaintiffs had no right to sue since

they were Only acting 98 agents and mandatairei, and this objection was ove^

ruled by ther Court, and judgment given in favor of the plaintifi as assignees to

the insolvent estate.

"•'

'

In 1848 the Court of Queen's Bench decided in the tase pf Mills vs. Philbin

'

etal, 3 Revue- de L^gislatidh 355, that although the plaintiff had admitted on

' ' /ait$~«( articles, that he had no interest in the ndte sued upon, that he only held

' ' 'y it for the purpose of collection, and that the money flihen collected wouKKg^ one

"•^ Malo, still he was entitled to recover judgment. •

^ Similar decisions had already been given by the Court of Appeals, the first on

' * ' the 20th of July, 1821, in the case ofArmour t^nd Main, and the second on the

20th of January, 1838, in the fcase of Adam Ferrie and Alexander Thompson,

2 Revue de Legislation 303'.'

„. These rulings were in accordance with the well-known rule oflaw that he who"

^ lias an apparent title can enforce sueh title in the Goarta of Justice as against

every one except the reorowner of the thing elaimed, or as Troplong puts it in

YaaTraiti du Mandat, No. 43. " Ce dernier, le prfitenofa, est.revfitu d'un titre'

"apparent, quilui donne dans ses rapports avec les tiew, tons les droits do pro-

'

" pri^taire. II est, h leur ^gard, non pas un agent interm($diaire qui se meat

" sous rinfiuetoe de la volunt^ d'antrui, mais un mattre qui dispose de sa oboee. ^

"Sans doute entre les parties, oelui don.t le rdle a 6t6 r^duit par one centre-

' " lettre ik la simple-qaalite de.prSte nom n'est pas autre chose qu'un mandataire."

We shall see shovtily how important it is to kej^this distinction in view^ with •

. reference to the present controversy. \
!,

• ^

We now come to the case of Chevalt and Deohantal and Thomas et'al.,\

assignees, opposants, and Chevalt oontestingihe opposition, in wbioh Mr. Justice \

Monk, in rejecting tbe opposition of the assignees, did soon the express ground

4th4^they were onlyviaWatoire* and as such could not plead in their own name.
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This jaSgment waa rendered on the SlstofMav 1861 wli«n »»,« n -*
co»p«.d of a ..-n^e Judge, .„d i- reported inTe'sTb tis^'^^^^^^^^^^

'"
.t

po«eflB,on of the defendant, the latter expressly raised by demurrer the riuht of

ihw judgment was oonflrmed in Appeal on the 9th of March 186& the

ment on the foot thi! n i . 7 * ^ '**"''' *" '"'^*' *"'«««* '»*' Ju-Jg-

it must be canauV v«.H • :.
'"^'" '""' " S'^"^ «"« '" »''»* ^aso

Ipn^^ jv^r*""'"'^'*'"* ""«'»'»« '««F»"«ier,tB«rl^ one

1 atltT. "kI''^'"']'"
'"' «f-'ff"'i'-t made to the appeUa^ ' - ^

Jl I !\ JT ""'^•' *" '"«""««'«'• tW» '""t case from tLt of Chevaltnd D chi.ntal and Thomas et ah, on the supposed groc/nd that in his lasua^

IrrnUadT "'
r'""'^

^'^•'^ i-it, thile in.tho ; 'se'T

sTorrrf-r'^' '""''"'""• I«'"'«n"Wetoapprehcn.lthe Ihrco of8uol. adistiuotion. But wore it well founded in law n n.m.t nf fZ \u '

a^gnee, were in both cases the creditors of the rsl^ly .'to th^' 't

-^e^ttthti''""^-''"'^^^^^^^^^ The.!:i-Zp:.

iZJ r I'
'^^'™' *^^ "'*"8"«'« •'«•* "« ""Pacity to institute nroceed-ngs except .8 creditors, ^ should h^ve- been expressly allLd in heir dZat.on hat they were su<* creditors, otherwise the deLrr« sLaW^^maintained instead of beiyg dismissed

""uia nave been

Quln7BenT?„" ""^l"
"''",' th-Judgment emanating from the Court of

Jiueen s Bench, ,n appeal, created some dismay among the members of the b.1
'

fe .on andhassmcegvenri^^ Rood deal of confusion. I mlan the e^STfnr •'
;:

»-•«*—ported in the 18 L. Q. Jurist, p. 300

•asa«£, .
^ ''^' «»«^'i»gt''«tthcyrepresente4tieir latefather who ^ -

,
sass^ee and sequestre tothe estate of the husband of the defendant had scJd

lt«^e' Tb r;T^l"""'' *** "^'" ^"- ^•'^ .lefendant tS pi: ffsach gle. The defendant by demurrer maintained that the plaintiifs h d „«

Mr* Justice Beaudry, rejected tlie demurrer' as unfounded in la. .„J i. u-
^tba^t^epje^of payment had been established he disn^:::^th:acL"'

'"'''"'
<

.
The case was taken to appeal apd Mr. Justice Loranger, acting as «»i8tant '

Jadge, m wndenng the judgment ass^jrted broadly, as a p«>Uit^:n-i>rc^Sha^ a creditor .Who had been appointed assignee'or S^Tor^^lrcrtditors, and who receives an assigrtmfent of bis debtor's estate ^ l!T? -
the proceeds in payment of his debtor's debts, hJnovZ^^l^ 1 ."*' '

below Whether the learned Judge meant that such assignee had persb„Z '
ooaetu,n,o, merely that ho had no.cU^ which he en;^. ...irr^^l^F^

Moffatt
loal, and
'. Burlaad

"r

f. » »
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'V-

- A. HoOkti reprctentativci, which h a totally different question (tht aotion hero waa bj the

o!'^."Burland ™P''**'*"i''*"** ®f *''* "•'B'g'iee), docs not clearly appear by the report of the

euse^ if the former nienifing is to bo ottachud to his obserrulionB, the authorities

'

^bich he ho^ cited do not b^ar out Wia proi{)OHitio(i, nnd they only very indirectly

apply to tlie other qucsticin.

The views of the learned judp;^ whatever tliey mny have been, were not

concurred in by Mr. Justice Tuschereuu, Mr/Justice Itauis^y and Mr. Justice

Sanborn, who composed the majority of the Court, fear the judgment in appeal

merely confirms th'o judgment of the Court bclow^ which, by rtjccting the
'

demiQ^er, had held the action to have been rightly brought,^ but dismissed j^

,

on the pica of payment, thiis adding another Judgment to that Jong lift of

'

precedents already c\tcd, by which .the rijiht of apfigncos under a voluntary

^
.assignment of an insolvent estate to proceed in Courtti'vf Justice for the recovery

'of the assets of the insolvent has been upheld. '

cf.

\

;

I may here a^d that the report of this case is sO imperfect that it has Jsecn

generally assumed that the Court of Appeals bad rcverped the judgment, the

original judgiAcnt, and decided unanidaously' that the assignee hud no action

against the debtor^ of the estate he represented, even upon ft contruct;to which

ho bad been a party, but such is not the case, as I huvb hud occasion to verify

by referring to the register of this Court.

Uader this unbroken chain of precedenta^^going buck as fur as 1811, »nd
,

interrupted by the single ease of Chevalt and Dechantal and Thomits et al. (I

am n6t unmindful of the decision in theJSupreme Court in the case of Brown

e< ill and Pinsonnault to which I shall presently refer), it would seem unneces-

sary to kiquire into the prineiplcs^of law by which the Cotirt«.^have been 'guided

in arriving at such coneuric^nt decisions during a period extendiqs over nearly

three-quartera of a century, for the jurisprudence of ji country »n any given

case, when certain, ie not only^the best, but the sole authenticjjexpositllon of

what the law is omahe qtlestion. ' \

'
' But as this iran iitiportant case,' and as the jndgiuent of tb^]]!ottrt below

"
eoupled with the strong dissent in this case, may add another disturbing element,

and contrHiute to unsettle the views of tlie members'of the profession on a most;

important question, it is well to state the rules-of law whieh the majority of the

Court has adopted as the basis of their judgment. - '

The rule that the Savereian ,a]one can tut by Attorney is not, in France, and

was jiot here prior to the code, a rule of lair, but a mere question of proce- ;

dure feunded upon usage. (Merlin,*Eep. Verbo, Plaider par Proourenr et Vo.

» Cit., Nos. 2, 3 et 4.) It is not a rule of public policy, and the nullity resulting

Ti-om its violation must be invoked by the parties, and their omission to do so

- y c&nnot be> supplied by the Court As a oopsequence, this nullity most be pro-

'

posed in the Court of original jurisdiction. • (Merlin, Vo. Cit., No. 4 ; Sirey,

•1831,-1,-172. 1841,^1,-579. 1856,-1,-348. 1876,-1,-166.

In practice the rule was of a much more limited application than is generally

^
supposod. ' It did n^lj^ply to Tutors, Curatorsj, Executqis, Administrators, !

,N^ Trustees, ot Fid6i commhifiret, to Assignees of an insolv^ estate, ^ liquidap

tors of a commercial co-partnership, nor to Factors, CdmmissionJMfirchinls (Com-

f "•

-e«n

-jt-i,-.-.
• fe-
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fe

J

TTT"^^' ^•»«"«*«. Shlpmoiteni, Gunrdi.ni, Depo.iuri«i, Sequettrttor.

«•«, to the extent of tlgir, responsibility to their principds, nor w.s it appU: «• b' B?riia

pp. 133, 134, 136. Trop^ng, du mondat, Nos. 619,*620, 621. 623 ete

'

sod Koehe, 4^Quebec Law Rep. 4t. Gilbert M>d Coiodet, 1 Legal New. 42F,rr.e and Thon.p.on,^d Mills and PhUbin, already cited. 0.0. Art.764 )

!.« ivi
*''*"

i^".^.
'•** " "*"' ^?°* *""''* "»« •» J"'" «'» «""»* provided^e did «> „>the duly authorised atttowey of• nap.ed principal, (Carr<J andChauvean Quest. 189 and 190 and notes). Perrault, in LeLct.de.

Bcgtttre.de I. Prfvost^de Quebec, p. 69, cite, a case which Henry C.opeaa
was .ued a. fond^ do ponvoir de Louis Campeau, Mn frAre.
Th^ rule i. thereby .reduced alino.t io a .iwple quMtion of form

d« Mandat No 646), «,ing in his owb nH„.e without di«,lo.ing his princS
^

By Art. 19 of the Code'of Ciyil Procedure, it i.declared th!t: "Wwn
*• oTceir"

'""°' °^ •»"»'«' to P«"d. except the Crown through it. recogniied

Thi. I. in a morecumbrou. form than the olft rule, « ill ne piaide par vro-

ZZTT'^-'^i" I*^-«»fi"«" -'^>w, .nd the comniissioCi
have informed u. in their report, p. 10, th^^all the article, of the Chapter inwhich thi. article js found, except Art 2, are taken from the existing law, «dthey have indiMted Loisel'. Institute a. the source of Art,. 19. Thi. article
must therefore be interpreted a. the old rule was. We hate pointed oat . num.
berofoase. to which that old rule did not apply. .

I. the deed of transfer made to the appellant by Gebh|dt ft Co. of the
Whole of their estate, with the consent and fpr the benefit of tteir creditors one
of those oawM? ; ^ ^""""'

\

-i ««»

Such -a tiiansacUon ^Ve. thenf no right to claim the management of the
estate, norvAiy authority to bring, In their own nai^e, aotion. having reference
to the aMet.%nd property of the estate. •

On the other hand, the property claimed by the re8pond<il>t ha. been Mid and
transferred, to the appellant (these are the term, used in the deed), subject, it i.
true, to thifcondUions<iind trusts therein mentipned ; but it cannot be said that
these condition. .fTect the title of the respondent any more thanif the «!• had
been abwlttte and the condition, in^rted in a«,p«rated^ or cbn<r. Uttrt '

,w which case the appellant would undoubtedly have, the right to sue oi«*be sued
,iiDder.uchdeed(TroplongdnMandat,No.43. Aubry and Kif, vol. 8. §748.
p. 134 and No. 11, Mill, and Philbiq^ already cited.)

/

' ^ '

«S!*^T^ place, ifthe appellant ii to be ooneidered as thi agent of either
Gebhardt ft Co., or of their creditors, or of both, hi. poweiti fire itrevoeable .

He u not anbject to the control or interference of those in whbs* interest he i^
aotinfr and 4. loBg aa he falMg hia oMiffltinn. he ha. the omirJHlisporftityTaid

•
'

i'lfi

'I
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A. Moffkit mBuagement of the property entruited to him ; nni, ftnrily, by aocepting the truat

^^"I'^I^Jj
-which is the object of the deed of the 13th of June, 1881, the tppelUnt hu

'

sMumed the obligation to tocount to Oebhardt & Co. and to their croditort for

the proceeds of the property placed in his possoMion. In order to aare hit ro»-

pohaibility ho hoa the greatest intercHt in.proieoting thii property, at well

against the attacks of trcapasaors as of third partiea who niny aoacrt any claim to

it in a Court of juiiticc.
''

It ia upon these grounds that voluntary assignments by insolvent debtors,

for the benefit of their creditors, have always been considered, both in France

and in thia CQuntry, aa conferring to the assignee's i^cesaionairea) the right to sue

and be sued with reference to the assets and property assigned.

These volutitary agreements between debtors and creditors are ckpreisly

sanctioned by the Code of Civil Procedure, Ar t.799 ; they are to bo encouraged

especially in the absence of any bankrupt luw, and it is impossible to conceive

how they could be carried out, except by giving to the assignees the fullest codi-

trol over the property entrusted to them. ^
- \.

I now come to the case of Brown et al., apd Finsonneauli^ (3 Supreme

Court, Rep. 102). In this case Brown ond others, as trustees for the creditors

ofone Steele, sued Pinsonucault, for an account of monies received for them.

The defendant did not question the right of the plaintiffs to bring the action in

their capacity of trustees, and by his plea, which is reproduced in the factum of

FinsonneauHin appeal, he admitted they had a right to a portion of their claim,

but contended that their demand aa to that porti(hi was premature, and that, u
to the remainder, the contract on which it was\^ttnded had been dissolved.

The judgment in the Court Mow was in favor^ the plaintiffs. In appeal

Pinsonneault by his factum raised the objection that the plaintiffs had no right

to bring their action as trustees. This Court without Uking any notice of this

objection, which had not been raised in th«||Qltuirt below, reversed the judgment

on the ground that the contract «n which th« action was brought had been dis-

solved hyforce majeme. The Supreme Court confirmed the judgment rendered

in appeal for the reason therein assigned, and added, as another reason, that the

appellaitts had no right to bring the action.

If the circumstances in the two coses were exactly the same, I think it would

be our duty to apply to this case the rule laid down in ^the cose of Brown et

al, and Pisonneault, but I think there is a distinction tp bo. made between the

two coses, and I do not think that the Supreme Court by thatjudgment intended

to extend the rule contained in Art. IS of the C, of C. P., to any coses tiwhich

it did not apply before the Code, ^ ^
If we are mistaken os to.the effect of lb« ruling of the Supreme Caurt,

there is still another ground on which the present action should hove been dis-

missed, and it is this, that if the appellant had no right to urge the defects in

the title of the respondent, then the action wos wrongly brought, and the very

moment the appellant discloped how he had become in possession of the property

sought to be recovered, it was the duty of the respondent to summon the credi-

tors having on interest to tii^e |heir rights.

Merlin, Rep. Vo. Revendication, says i-^--" Si la chose n'appartient pasou

" pOfiboBseur vous dcvci t'aire assigner son baillear."
~

r.

Rna :-mlo. Til
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n kkT'* Jlik^
P«"l<ml.rly inter«iit«d in thU cm* are th*. credltom of a HoBkitUiDBirdI « QK?Md ,f the appalLnt htano cumitj to plead to tl.a action, the '•.7"»I. "«»,

e«d.tor.lho«Id^.W been made partio. to IJii.. Iq order to call them in,
"" '^ ""'*"'

thereapoddont ii|o«« name i. the flrat Inihe liat of oredlfora who aigrted the
deed of aaMgnnrt^t, twould have Lad to aue himaelf to have it declared that the
•ppellant, as hiWagept, andulj held poaseMion of the property aeiied by him.
Th.. difficulty i.,Ttfided by con.idoriog the appellant oa a party rcpreacntinR
alltherightaVOeBhardtACo.
As the miyofity 6f the Court «re of opinion tint (he deciaion in Brown et

t ',l.K ."i^!?*'*'
""8''* •"»* ^ ^ •PP''«'* f tWa c*«c, and tliet the deed of '

the 27th of April, 1880, waa not intended aaa re«V6oBl fidoaali, but aa a mere
pledge or ^ajie, which required actual posaePRion |6 be »vnilnble to the pledgee
who never obtained auch poBseaaido, and aa we afe moreover of opinion that the
appelant IS entitled to urge the^. objeetrons/we have Wjme to the conclusion ,KOi^t thejudgment of the Court below miVbe/reTCmd.._V

^

,^
"

, 4 , . v^ ' ^/ /
'' Jud^mMit reversed. (1)Monk ^., diutnlient \, /

^ Diinlop (k Lyman, for appelant. \ J "

8. Bethune, Q.C., and J Doutre,'^b., Counsel.

,
Archibald it McCtyrmick, for respondent. V

CIRCUIT COURT, 1882.

WATERLOO, 13th JUNB, 1882. : r ,

Coram Buchanan, J*

JOSEPH AUOLAIRB,

Alio

•I

-^KKtUntwR;

':'"[ HERMENBOILDB POIBIER,
RasPONDBNT.

flKD:,Io. That the coUecUoii roll will be accepted ai aafflcient proof of the imposition

• "f °"°-P*J^"t 0' »««•• when no iuue if raised by a specific plei^aa to the
jaliditrofthe imposition of BDcb'tazes. ,

- 10. ^at a scholar tax is a school tax within the meaning of art. 291 of the Hani-
eipal Code. ' u

3o. That the payment of tazea dne by an electof for^hfc purpose of enabLff him
to vote on bfhalfofa candidate is a corrupt act.\j X* .

40. That under art 361 of the llonicipal Code a nd( election wiU be ordeied
wheasDch corrupt acta are proved. - "

The p«i^tioner sought to annul theej^ion of impendentm Hnnieipal Counl
ciDor of the Township of Roxton, ^ %bich office he had been declared elected
by « majority of eight votes at the\election held%hJanuary, 1882, on the
ground that some 40 persons named In the^ti^lHal vot«i for respondent
without having paid their school qr municipal taxes/iind consequently were dia-
quaheed by art. 291 of the Municipal Code, ifch'i^bf petitioner asked that
said 40 namea should be struck off and he be given the seat. .

pgJ^Jg,r ^;g,'lS;Si^a;''^.1tTn' ?r ^"'^ ^"^ J"^«nnent Of the Ooortl^

\
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Joi. AoeUira Rdtpondant aniwtred that th« 40 Tottn attaoked wara lagally qaaliflad ; that

B. PoMar. ^^ p^raooa, ooniad in aniwar, hud Totod for patitionar without hafing tha qualifl-

, oiitioji required bjr art. 291 of tha Municipal Code and ahould ba Bt||iok off;

that JMtitiooer by himielf and hia ogenta hnd oorruptlj paid money and other

oonaiderationa to Tutara to corruptly induoa them to vote for him, and uked

Wk that petitioner b« not declared elected.

^*> At the anquAia a motion waa made to amend petition by adding now partloa'>

lara disclosed by tlie avldcnea, but |ha motion was i-ejeatad without ooats.
'

. > Tha petitioner established that 32 of tlia Totaa given in favor of raapondent

were null by reason of the non-payment of toiea by them which left him in a

majority of 24 over redpondeni, and on the part of respondent it waa proven

that 11 persona bad voted for petitioner whoaa taiea had been paid by fViends

ofhia to enable auch votca to be given in hia favor.

At the argument it waa elaimed by petitioner that the advancing of money

to rate-payera tu enable them to pay their taxes waa not a corrupt act, inaamuoh

as it was shown that auoh advances were to b« repaid, but |hAt if those eleven

votes were invalidated petitioner had still a legal majdrity of 13 votes, after

the striking oijp of the 32 illegal votea given to raapondent.

On behalf of respondent it waa urged ^at tha 82 votes ooold not b« atruck

• off, because it w4s not proven that the taiea had been legally impowd ; that the

eollcotion roll was not au£Bcient proof of such imposition ; that a scholar tax wis

not a achool tux withiq the meaning of art. 291 of tha Municipid Code, ao<],

therefore, that |eapondent had a right to the offioe.
|

The .material moyetu of the judgment are aa followa : eonsidaring that under

the pleadings fyled herein by the respondent no iasne wu thereby raiaed by him

u to the viJidity of tha imposition of the aoholar tax or monthly sehool fees, pa

to the non-payment thereof, the petitioner sought to invalidate the votes of 18

voter; name'd ii>> the petition aB.'having voted illegally for tbe respondent, and

such issue not having been raised in a specific and legal manner by the pleadings,

the Court cannot \ion enquire into the aame and cannot under tha pleadinga go

behind the collection roll whereby the safd scholar tax (being a aehool tax

„ within the meaning of the class of taxes, the prepayment whereof ia required by

aaid article 192 to qualify a voter) appeara to have been charged to and was

unpoid by the said 18 voters when they so voted, by reason whereby the votes

• .of these 18 persons oonnot avail to the respondent, and must be annulled and
^

let aside;

ConHidering that it results from the evidence herein that ofthe votes impugned

,
by the petitioner 32 are null, to wit (names omitted) by reason of the non-pay-

% ment by such voters of the municipal and school taxes then due by them and

are set aside; and the number pf votes oast for the respondent muat therefore

be reduced pro tanto, |nd thAt even if the elevcf) votM for petitioner attaoked

by the respondent (the objections to the others beyond these votes havitag been

abandoned) were allowed to the respondent, yet the iqajority would still be in

favor of the petitioner, to the extent of 13 votes, and, eonse^ently, the reepon-

> dent waa in an abaolnle minority at said poll, and should not have been declared

••-. eleettfli .'
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CooilderJog bj ruaon of th« pnmlmm thnt rwpondont wt» not lonllj .Icotod- wch Oo«n.iilor, .od hi. .Lotinn .. .uch worfand » null, dolh .nn..l .„d ««|

-.. 7i! "T' ""* ""'"'^ ''•" '^ '• P'""^ *'"' *'" petitioner bj l.i, «Kfl„t,WW guilty of oonruption .ho«,t, in that «uoh .«.„!., with th. IcnowkdK, andOODMDI of potitionor, oorruptlj p«id tho munioipal and whool t«io. of diror.

tioni!' ?.K V"** M.""^
'"'****^ "•"^'•^'^ '" '"^ »"^ «>'•' '«>•• f'*' »»'• Hi-Wonor. doth, in .nnuliing Mid •lection a« aforemud, doelare the petitioner, for theWMon. .foroeaid. not e,»titli«f to be dool.rod elootod. and dofh rejoot and refuw

inat portion of the conohwiona of h\n petition, to that offoot ; and seeinir the rro-m.on. of Art 381 of the Munioipul Code which apply to the present L. doth
order a DOW elflotion of Councillor, etc.

J. P. Noyet, for petitioner.

-4. 0. T. Beauchemin, for ronpoodeot. >

COUR DE RjfiVISION, 1879.

MONTRBaL, 29 KOVBHBRE 1870.

Pr<wnU
;
Let Hooorablea Jugea Siootte, Johnsox ot Lafbamboisi.

' HERLINB KARCH,

DBMAKoiDa
;

Joa.

n.

Tl.

%PIBRRE LEMAIRB DIT ST. OBRMAIN,

dan^eondlUoaqa.l«»,a,i.eoDdlUoiiarrlTe (art. 2336 0.0.)
'

W?*^""^* ^.'' ^r" Sup^rleure (Jett^, J.) eiplique euffisamment le.
ait» de la ea«M. II se lit comme suit

:

1 iNtCoar, eto. -. . •
^

.

^0«naid<rant q«. von le 1 d<$oembr.. 1873,*Ia demanderease eat ontr^ .a^0. du drffendeur en qualjtiJ do gouvernaqte, pour teoir*n5iiI«»n du dit
y d«i«doar lg<, wuf et n>y.nt ^tnonM pour prendre soia de Idi ct de sop petit-

fila, enfant de trois ana reattf k aa charge

;

^ */
.

Gonaiddrant que vu lea rnpporta de .parents exlstant entre le d^fendour et U
i!!!l T? """-" ^'•"^ " "•*"*' " "'• P" *'* «•'* •>»" «»»'«> «» P-frtie.»W .t,pal,|t.on ou obuTention d'un aalaire queleonque pour lea service, de f.
ditodeman^erea^, et que le d^fendeur lui i aimpleme.^ p„„i, j, la garder

***T""i*^**'^
•''**'"''*«'•" «»«Pf'««de~»bien8;

Oi^nafd^rank qae U demandereMe eat en.uite rest^ ehei le dit ddfendoar
juaque ter. la fin^'oetobre 1878. o'e.t-^i« pendant quatre ana et dix moi. t
/que Memanderewe a pendant^ tout « temp fidilcment rempli lea devoir, qui lui

/ lie ombaient, et oe A la aatiafaotion da d^fandeur lui-meme

Aaelolie
And
I'oirlcr.

t

>H

n

r

< 1
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81. Utrnuiln

*.

II. Kwcb CoDiidtfrant qa« pendant Mt(« fttioit kMMm» • MBpli hm purtU 4i IM
P. Lamalra dii

obligiitiona onvera la dauiaiidrreMo tin lui doniiant m nourriturt, aoa antretian

at Ui(!ao de I'ar^ont, Itm pnrtioa n'oiit oo{i«udiiiit- pu a'cntundre aur la manii^ra

d'amiufar 4 la deiuanduresau la ruroiidioation principalo aur laquella alia 6l»\i en

droit do compter, aavoir la traniiniiaiiion a la dito dunianduroaae d'uoa partia dca

bictm du dit dciuandvur, ot quo vu oo d6uoaord lea ditea partioa ont mia fin 4

rant4)nte oiiitmit entreollea, ot In doninmlurtiMto a luiaad le aurvioe du d<$r«tidour
,

ConNld<(riint quo la doiuandortrnw, vu ion fuita cidoaauit, r^oUme maiotouant

du d«5rcndour la valuur doa aervioea qu'cllo lui a rondua pendant laa quatrr ana

ot <lix uioia Dua-uiontionn^H, leiH|uolii mrviooa eljo eatinie a diz dollara par ntoia,

fornmiit une Miniine totulo do l&HU, 4 conipttf do Inquolle ella reoonnait avoir

rf(u 8250 IniMiaut uuo b.ilanao de t'SJO aouleuiont pour latjuelle ant port^a la

pr^facnte aolton

;

' '•

CoiiRid<!rant quo lo d^rendour «n(ro aulrea d^renaea oppoae a oolte action une

ddfcnne en droit ot uno rtecoiidc osooption fund^ aur la prcaoription d'un an ct

oolle do dcui ana (Stablio par lua nrtiolea 2262 et 2201 du 0. C, contra le»

rdclnumtiona |)<iur guinea ul aaluirea doa douioetiquea et des poraonuea non r^put<!eR

doinoMtiquoN

;

^ CoiDtiddruiit que lea d^ preaoription oo aont ^tabliea que contre lea ordanoon

eiiHtiintO(t et ddtormintSua, ct que dana I'oflp^o la demaodereaae tant qu'elle est

reatdv chifi Ic d^fendeur n'avAit auoune telle or<Sauoe, maia uniqaement la aimpU

eRf><Sranoe d'un droit futur, ou tout au plua oonditionnel dana lea biena du

ddreiideur, ot que pur auitc, auz terniea de I'artiole 223G du C. C, la prcaoription

iQTO(|^<Se n'tt pu oommencer t\ courir qu'4 compter du moia d'ootobra dernier,

dpoquo oH par le fait dca parties, robH);(ution du d^rendeu'r a'eat tranaform^e en

fiiveur de la domandoroaae on uno niolamation pour valeur de sea aervicaa;

^
Conaid^rant en oonK^quenoe que Taction de la demandereaae a iU intenttfe en

. temps, atile et avant touto preaoription
;

• ' :^...
'

I

Renvoie la dtSfenae en droit et la aeoond« except^ da 4ift>nd«or i l!«<|tion

de lu domandoretiae en oette cause

;

Et proo^d&nt k adjnger aur lo m^riteMe la domanda tcl que oonatattf par la

premidre ezcepttdo et Ifi d^rense en fait du d^fendeor

;

Gonaid^rant quo la dcmanderesRo a prouvd que la valeur des aerricea'jnr ellc

rendua au d^fendeur pendant la periode aus-mcntiooin^e, eatj vu la condition da

dit d^fendeur, d'uno somme de |7 par moia seuloment, oe qui poar leaqaatre ans

et diz moia formme une somme totale de $406, 4 compte de laquelle la deman-

dereaae rufu oolle de $250, laiasunt une balance do $166 que la demanderesse

a lo droit de r^lamer : ^^ « "'

' Renvoie la dite premiere exception et la defense en fait dti^it d^fendear, ok

oondamne oo dernier a payer 4 lo demandereaae la dite aomme de 1156, avec

int^rS^ a compter du 2 noveiubre 1878, date de I'assignation et lea d^pena

distrait a Meaaieura Lareou & Lobeuf. avooata doja dcmanderesBe.

Lo d^fendour appela do oe jas;emont 4 la Coiir de Revision.

Voioi los rcmarqiies de aon Hohneur le Jttge Sicotte :

'

II a'agit ioi d'une question de salaire ct de prescription. Lea rapports eotnt

les parties sont admia et pr^aent^a de la mfime manidre par ohaouae d'ellel.

./

M
'^ -X:
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IIIIUO 1 unlailt (Ia ln'niai^> .1 1.^1.^.coiiimo le„n,„e da U'ni.imio et traHd«

i85

II. Ktreh
oommo tol. Ain,l qu'«IM;^urf daoip u.wlr,ahi^^ I- d.n.deur d^. « d.p..u;;;-«.;;;::;ju z:zz^::::: ^.^s^ssi'

iln .

'" '.' " •'«»""'J«. pour prendre l'»A,.lol.tr.tioo lutAriour. do .i
'

.

.ccu-at on injurious,, e. .orimoaiou^. quW fit d.n. I«i d<5fo„,e..

com«o"lr.V""'"*-^''"°
'" ^"•"*"«'«"-« «•«•» P" •»t'<° ch«. I« ddftodeur

Lou ITlT' 7 ' '"'""" '"" '•'''™ "" ''* P-y'''^ P<5riodiq«c,„ent. .u :

CO
. J^r<5o commo d. la fu„ille, ,t dfltro .n.plcn„nt iodeai^Wc. I^ fait

IlJ^ir f '"^•' "'""^ •»"« ' •' demwd^CMe . droit A u/«.l«i„

111 TT Pr^'>^''»'« P*' "« " «"-»o dom«.tique. ou par deux ail

dZl
""P^^y^ "*>"«*"""'••>«•

'
P«'"">» q- '• «""»« de 1260 qr, la demand

^ttrjt dtL r^. T!'"^*^*^ pr^judioierait pa. A U d^fen*, «,laction «.t d^oide .d.t par IWtiolt liM.loit par raruolo 2262.

i6iJ.*A' T ''*""8«"™» «»»'«^ P«tie» deux ooodiUona
: lo. ,P*ome«rr

^finlo d aooorder uoe .ndemDiiA oo««.o.bte pour le. devoir, et U reapooaabiiar'-um^ par I. demander^ 2.. P™me«e d'avautage. de .ucce..ioaS ^

Ltn' rf"^'''"""'""''""-
I* droit der^l^neVtoutiHodemuit^ <5t.it .

rabordonni 4 flette ooqditioD Buapeniivo
««»« ewu

ZHo^lr "r"* 1* '• demandere^ede. .vantage, de iuocenaioa od

U p^r.""
*^'°"*' ^' '' jugement eat juatifiie pvle. fait, de la o.u« ei^

pouvait iDToquer serait oelfe d^pux ana. -
.

* H '^

Way . paa de prcuve du contraire, le. p.iem«nt. »Jt pr&.ua,<*aVoir ^M Mti

"7 ^.

«^

^

I'll

'i
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\ "• ?"* "• ''^oli^oce convlsnae. Le d^fcpdour est mat fond^J dans le calcul qu'il fait,

P. Lemkiie dit wname dans I'application du cours de la presciiption

.

11 ny » ncn a changer au jngomcnt.
St Oemaia.

"»

•
>.

)'

Lareau ds Lebeu/, avocftts de la deoiaadcrcsi^e.

Doutre, Doutre & Branchavd, avocata du ddfoDdeur,

JugcnicDt conflrtii<?.

f*-- .̂
.-

COURT 0? QUEENS BENCH.

, MONTREAL, 218T FEBRUARY, 1884.

JPrescnt:—DoRioN, C. J., Mon<.Te8Sieb, CROes, Babt, J. J. '

ELIJAH ADAM MORSE, tl

^ , - (.Plaintiff in the Court below), •

.

' •
.

«•

'
-

.

• APPULAHT
;,'•; AND ,„.-

'CHARLES MARTIN,

,, {Defendant in the Coutt below),

^
(

' *. BlSPOMDHHT ; '

' ' '
*"» i'

"'^"
.;

DAME BERTHA BERK, . '

/ Reipondent par Xeprite d'lnetanet.

Trade-Mark—Regittration—In/ringement.

T|ie plaintiff, a citizen of the United States, had, since the year 1865, under
the firm name of "Morse Bros.," been manufacturing and selling stove polish,

and in order to secure a trade-mark by which the said goods might be known,

the said stove polish was put up in small, oblong, cubical blocks, ^closed in a

wrapper of red paper, on which was printed a vignette or picture of an orb rising

above a body of water, and across the picture the printed words, «The Rising

Sun Stove Polish." Tbe plaintiff r^stered the above tniae-mark in Canada,on
the 20th December, 1879, iir accordance with the 'requirement of tbe '< Trade
Mark and Design Act of 1879."

The plamtiff claimed that the defendant had fraudulently ii^itated and
infringed the said trade-mark and he prayed for damages of $5,000 and an injune-

tion against further infringement. It appeared tha^ the defendant bad been

manufacturing and selling in Canada stove polish containing the picture of an

orb, with the words "Sunbeam Stove Polish" in place of "The Rising San
Sto^e Polish" in the plajntirs trade mark. Tbe defendant also used yellow

wrappers in place ofthe defendant's red ones, an^ the shape of the defendant's

packages was variou^ in place of the plaintiff's oblong cubical blocks.

The defendant demurred to the action, print^ipally on the ground that thers

was no all^ution of infringement, subsequent to >he retention of plaintiffs

jtnde-mark in 1879. \ Defendant also pleaded that the marks used by him were

not shnilar to plainl(iff*s trade-mark, and wera not of a nature to deceive tbe

public, and that, moreover, he, defendant, had enr^tered the marks used by him
as his trade-mark tb October, 1876, neariy three yanf bcfrttw

.-,,--.

^
'W

the enregistration

:\

-V.
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ofplaintirs trade-iii.rk, bot the trade-mark ao enregisfer«d did not inidadeMy device resembling annbeams or raya, u did the plaintiff.; bat in IStTthe
defendant put an indication of annbeams upon hia labels and opon hia bbzes
containing packages of stove poliah.

' Appella£l| contended

:

trade-maH^^"'*'""''"^""'
^°* * *'*'"*' '""'''"^ ** '" P"* of appjuant's

He Admitted that the siae and general appearance of the package. conUining
the appellant's and lesporidenfs stove polish are different, but what the appellant
complained of waa the adoption by the respondent of a part of Bis trad^mariL
and the appellant subn,itted that it was sufficient to maintain Uie present actio,
that he respondent should wilfully have used a part of the trade-mark of tiie
appellant that part so used by the user of it, calculated to enable the respondent's
goods to be passed of for the goods of the appellant.
The following are appellant's authorities :

Lord J. James, in Orr & Eiring et at. v,. Johqston et al, p. 8 of special
•cporCt' , ' *

,

B«gaUay, L. J., p. 10.
"

Cotton, L. J., p. 17. .
V

,
Henderson w. TorasScton, 4th ed., 236, Sebastian Dig. Trade Marks, No.

,

Moses M. Sargood etal, Sebastian Dig. Trade Marks, No. 636
. Tilley w». Fassett, Cox, 630.

Morse ««. Mewall, 9 Am. R., 318. ^

Amoskeag Mfg. Co. w.^pear, K. Cox, 87.
Whenv, trademark has been used by one person for a number of years, and

Mother begins to use Uie same t^de mark, or a part of it, that oanoHly be wiUi
a fraudulent intent

. ,

.y « w»w

Wood, V;'^. The Collins Co. vi\ Brown, 30 L. T, 62.
Taylor »». Taylor, 22 L. T. 271.
The o«« of proving that tiie^kingof a substantial part of appeUanfs trade-

drfendtnt.*"*
* ?«'«»'•»«» was thrown, by the taking itself, upon die

Orr, Ewingef a?. »«. Johnston, 27 W. R. pp. 680-1, Jkr Fiy, J.
It is proved in this oase that, previous to die institution of die suit, die

appeUant wrote to the respondent, drawing his attention to the fact tfiat diis
device of die Rising Sun upon die packages was an infri^ment of his, die
appellant's rights, and therefore the respondent wrote in answer, oiiering tooease

'

Ming the said device upon receiving $6,000, and that he stUl continued to use
the same after such oorrespondence. This oontinuanoe in use, after oomplaint.
con^itutes strong evidence of fraud, in fact, is sufficient evi^noe thereof.

Orr, Ewing et ai. v$. Johnston, special report, p. 9.

The point raised upon the defendant's demurrer, although not d^ided in tb«
judgment m appeal, formed die basb of die judgment in the Superior Court. It
WMfoundodup9ntheoperatioiiof42Vic.oap22seo.4,and#a8

8Utedandar«uedv
py plaiutiffja feiiift»a • °

B. A. Ifotia

<and
Dame B. Heik

'?w"

^i4

Wma
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E. A. Horse That Don-rcj^Utration of a trade-mark within the .delay limited (between the

Dame^B Hcrk ^^* ^*y» ""^ ''"* ^'* ^^^h 1879) has the effect of depriving the original

owner of the trade mark from ever proceeding against a person who after the Ist

July, and before 'the owner registers his trade-mark, makea use of such trade-

mark ; that by such infringement such third'porson acquires such a right in the

trade-mark as will deprive the originaLowner, even after registration, of ever pro-

"". eeeding against such person infringing.

The wording Of the section of thejtatntc is as follows :
" From and after the

I

Ist Joly, 1879, no person shall be entitled to institute any proceedings to prevent

I the infringement of any trade-mark, until and unless such trade-mark is 'Tcgig-/

y tercd in pursuance of thi-j Act—provided always that actions may be instituted

as heretofore against persons fraudulently marking merchandise in accordAiuHi

_ with the Act 35 Viet. cap. 32 intituled " an Act to amend the law relatip^ to tbe

fraudulent marking of merchandise, even in the absence of registration ."

It is thus evident that withe ut any registration under 42 Vict. cap. 22 § 4^ all

the remedies possessed by parties previous to the passing ofthat statute under

35 Vict. c. 32, insure to their benefit without r^stration under the first men-

tioned Act.

By the lo. section of35 Vict. o. 32 the Act was made applicable to all persons,

-whether aliens or subjects, etd., etc., and to all trade-marks, whether registered

>
^

or unregistered, thus recognizing the common law rule, that aliens' marks are

• protected in English Courts in precisely the same manner as if they belonged to

British subjects.

Sebastian on Trade-Marks, pp. 11 iTod 48, and oases cited (lo. £d.)
^

Under the 35 Vict., o. 32, ss. 2-10, make offences of the different acts by

which an infringement of a trade-mark may be committed, and it is submitted

^hat every variety of infringement has been therein provided for.

But by making the doing of an act an offence—tlie act is thereby declared to

be illegal, and as a general rule no right ofproperty oan be thereby acquired by

the wrong-doer as against the proprietor, in Ae thing with respect to which the

-wrong-doing has betn oommitted; ' /
Thus a thief does tiot acquire any right of property in the thing stol^tf^ as

' against the proprietor from whom he stole it.

Wilberforce on Stat., pp. 69, 70, 71.

Thejurisdiction^given to the Court in trade-marks rests upon ppon^rty—and
"7^- the violation of a trade-mark is as'much a violation of a right of property as the

violation ofany other kind Of property.
'

« Per Lord Westbury, Leather Cloth Co.'s CMe; 83 L. J. ch. 19JB

Sebastian on Trade-Marks 1st Ed. pp. 104, 105,106.
• -^ Johnston & Ewing L. R. 7, App. Cas. p 222.

By 35 Vict. c. 32, s. IVi^t is provided that the provisions o^ the Agtas to

criminal remedies shall not e^ect the civil remedies of the party injured, and S.

22 expressly gives a right of action for damages and perpetual ii|unction to the

party injured.

Under these cironmstanoesit would appear to be dear that j;|ie intention of

7
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Pirlwrnent .s expWBsed in the 42 Vict. o. 22, «.4. w« not to logriiie the piracy te. A Mors.
of • trade-mark even whoji^not registered, and thereby4o^g?.#. right of pip^ nA^^^Slr. tperty tdHyone a»Dg the samffinthe inter?atb«lwe«n the let July 1879,

;„'4^*'"''«""'='^

the date of registraaoo, suffioient^^defeitthe remedfos of the proprietor against
the wrong-doer forever,jmd^gi^g such Wrongdoer the same right of use of the
trade-mark a» that p^^eased b^ the true owner.

^J^
this point the judgment of Johnson, J., in the Superior Cogrt was as

« Considering, that it suffioienrly appears from the allegations of the parties,
and from the proofofrecord, that the plaintiffonly registered his tnyje-mark -in
this oountiy on the twentieth,aay of Decetnber, eighteen hundred and seventy.
mne and that the defendant registered his trade-mark in October, eighteen .
hundred and sevftnty-six

;

" Considering, that bylaw, to wJ*, the Statute 42nd Vic. cap. 22, it is
enacted in the fourth section, that from and after the first of July, eighteen '

hundred and seventy-nine
:
" No person shall be entitled to institute any pro-

^^

oeedmg to preventlho infnngement o^y trade-mark until and unless such
trade-mark is ragistowjd in pursuancdof' this iJot;" - '

« Consideringjj-jp, that although under the law, as it stood prior to the
passing of thejHpf2 Vic:, cap. 22, the plaintiffmight have had a right of
action against fipSpdant for the unlawful and fraudulent tise of his trade-

'

mark, he, the plaintiff, then being an alien, and not having registered his trade-
** -

"^

mark m this country, yet since the passing of the said Statute, such right h«6 ^

oeased,,and the plaintiff can only now sue according to the requirements of the «
said Act; c

"Considering, that the present action and the rights claimed thereby are
subordinated to the said Statute 42 Vic, cap. 22,W that the plaintiff do<» not

.

show that his trade-mark hasbeen infringed since the twentieth day of Decern-
^r, eighteen hundred and seventy-nine, but, on the contrary, it is evidenUrom
the proof of record that the defendant registered the trade-mark complained
of in October, eighteen hundred and seventy-sir, and had therefore a right to

'

use it.
^

- °

The jadgment in appeal went upon the ground that the facts above set forth
did not constitute infringement, inasmuch as it was not shown that t\^e respon-
dent Martm had used the plaintirs trad^-mark or any fraudulent imitaUoa '

.

tliereoi.

.Km- <fe Carter, attorneys for plaintiff. ,

'

Vfofterttow, .Ri<cA»e <fc /Vee/, attorneys for respondent. ,
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. LONDON, APRIL 7, 1884.

Before. hoKD Blaokbdrm, Sm Barnks Piaoook, Sir Bobbrt Ookuiay
•; "Sir RichABD CoDOH, Sib Abthtb HoBHbi^si. V

f. OALQWBLL,

"

'
"

•
, APPULAIIT}

<* AXD
' '

.
' MoLABBN,

•
' -

.
-

"

^

^ ItoiiPoiiDiiir.

StreamfloatabU inpart—C. S. U. C, cap. 48^lRight of using imjprovtmenU,

Tbe intention of, the legiiUtnre in enacUng 0. S. U. C, cap. 48, mq. 16(12 Vidtcap.
87^iec.S),'wai to give, to o^nen of higher lan4i the righf of flMting timber
down all atreanu which wire natnralljr floatable fat •ome,portona o/ their

: ~ coone,
'
though It cerUin points obstruction* existed which were only OTercome

Hj improremenu effected by the owner of the land on eit)ier'iide at his own
cost .,.,. '. , '^

Judgment 6f Supreme Court of Canada (6 L.W 893) rcTeited.
'

. .
' ^

Pbr CcBiAk—In Ifaisoaae the no# respondeiit, m plaintiff, filed in the
Court of Chanepij, Ontario, on the 4tb May, 188U, • bill of oompkint, and
appeJIjants, adWendants, filed an answer on ,the 11th Augost, IG^. IaBate,of

fact fere, raised, and evldcnoe #as heard at great length before Yioe^Chanoellor
Proodfoot, who, on the 16th December, 1880,^rononnoed this jadgment: ''

*'.!. This Goart doth declare that Uio^ fotiioffipoi the three streams nferrei
to in the plaintiff's bill of complaint, whtre thej pass through the hiQds of the

plaintiff, desoribed in die said bill, when in a state of n^ure «ere not navigable

-

ot floatable for snw-lo^ ^nd o^ber timbdr rafts and orafk^, down tho same, ui()^'

doth or^er and decree the same aoboirdingly ^.

* "i. And this Court doth further deolare that ihe plaintiff is entitfed to the

user o^ Uiose portions of the said streims where they pass and flow through the

lands of the plaintiff in the said bill of oomplaint described, and to the improve-
iqents tbereon, freed from the interruption, molestatlbo, jor intorferenoe of the

'

defendanfii or either of th^ni, or their or eitlftr of their serVants, workmen, or
agents, and doth further deolare that the'defte^nts have no righ't to the nmr of
Buoh parte ftf the said streams for the purpose of driving timber and. 8aw}{^'
and doth ordir aUd deoisee' the same adbordingly

;

'
. \

" 3. And this Court doth fiirther ordiai'and decriee that a writ of injunotion
'

be awarded |o the plaintiff, perpetually restraining the defendants, their ser.

vants, workmen and.:^nto from interferin&with the plaintiff's user of(be snfl

streams where they pass through the^lands Of the plaintiff, described in the said

till, and of the improvements erected on the said streams, and restraining the'

-defendants from using such parts of the said streams and the said improvements
for tiB'purpose ofdriving their timber ai^d saw-logs."

•This deoree'was braught by appeal before tbe Court of Appe^lof Ontario,

and, on the 8th July, liSSl,— -;
' ,

,

^'^ It.was ordered and adjudged by the said Court tlut the said iippeal should -

*:
-7-:
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b«^ anU flio *iaTne v^s nllowod without costs; nnd thnt the bill o^ eomplAint
af the said Ktpr ftfcLiron, in tho Court below, he. nnd' tho.B/ime 1* hereby dis*
missed Without costs except in so far ns tho eo^s of the afipollants (the defen-
dants in the Court bojow) have been ineroHscd by i;o;>«on of* the motion for an

,
jntjrloeutory injunction, nnl exwpt thuir costs of nppoal id' thiji .Coun^from
the ordergranting such- interlocutory injunction and as to sjjoh excess (aiiFobsts
of appeal, the sa^ie are to bo-pai-l by thoresnoiilent to the app.llants fofthwith,
after taxation thereof!"

. / i^

This order wa.s brought by a^pbul b^'fore the Supreme Court of Canada, ^Id,
CD the 28th November, 18^2, it wis ordered by tjjat Court,— ^

-

- .. ""That the eiaid appeal should bo, lind the "same was allowed, tlilu t!ie said
• 'ord(>r of the- Court of Appeal for Ontftrio ahrtuld be and the saipejrasVevor^ed,
-nnd that the deerce of the Court of cl»anoery of Ontario, datedofche^lrtth day of

December, 1880, shoulelboand the same was affirmed. K <*
,

" And this Court did^further order^ a^d adjudge that tlwi said rcspbndenjks
should pay to the sird^appfellant the oosfe*iiiiourred by the said a-)pellaiit, as w6ll
in tho saltd Court of Appeal foV Ontario as in this Court."

It 1«fh)m this last o^rder that the pi^ssent appeal is brought. i

There are some thiJigs not now in contrbTemy, which it is belief to state-
before examining the allegations in the bill an# answer. . .

The waters which drafn from a considerable tract in Uppot Canalagiollcofr so
as to form a river called the Mississippi, whioh flows down to an^l'intolhe Biver.
Ottawa, ^horeis no controversy «8 to the Mississippi below a point- in the*
tow«shi|) of Dalhotisfe called High Falk •

' ' *

ojhe He of,the coiintry aboio that poirft i^ |Iiowt) by a'liiap (Exhflint, 6) pre-',
pared by the pl^irttiff below (now respondent),.and a^ojUci" And u*.d bo the
argument here by |he appellants (dofenda^belj^). , *,' - 'L /

'^ The wtttera whi^flo^r^ver ffigh Falls Wve t^eir 'origin ii| rAdistriot of eon-
' siderable dimensiodB,*iiow d3vided into sev^nil township.<i. Tie opppr p'hrt of
this district does^ot appear to be very ett;eepj|khougK on some of the o^ks in it

there.appear to -^rapids. The orewks, at pjaoos widening into lidces, finally. "

\^ •
,

convei^into Cross Life, in tfee township of'Palmcjrston. Thence tke- Waters
'

^

- fl9w id what ,must be a considerable My *of water dd«ra « steep and too^ -

"

country; and this oontjnuss to be the flKaracter of Hie country ibr somcmileati' ' "^ ^
The body of wikter flowing down thi^ passes o^er a succession of rapids and ^ ^

waterfalls. The waterfall whioli> is' lowest dpwn Is High Falls ; 'below ^hat there '
"

ianpcontroverapthat the Mississippi js floatable,
'f

.

' /v „ I
V

, .
.All this ooiihtry was till vthih the last ferty or fifty years in a sitot^of , "r

nature.'ind belonged to- flie Crown. It' was .covered witb timber, and t^ ' '
.

watersflowedas the force of gravity directed tbem. *-,^' .-1 - »' \^
'"-'

\ .

And DOW it is convenient to ezi^mine th^ all^tion»in'th«.bill and answer. ^'

The bni of complaint of the plaintiff was filed blPie 4th MayJ 1880, in the
Cooriof. Chancery, Optario. It states that the. phiintiff is » timber dealer,
havidghis pri^cipid saw-mill at Garleton Place, a villa^ on the Missi^ippi, •
cqwffidertble diatanae down tolow Hi^h Falls. The^efeudaijjB »he we Umlie-

I

."\

v..

m"' /

dealerq) having their principal saw-mill also at Cai;letoD iPlace.

-r\
fissa.
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Both the 'plaintiff aiAf tho defendant have taken from the Crown growing
'tioiberti^ the lands which form the upper townships, the waters fiom which flow-

over Iligh Falls.

The bill «tatos that, the plaintiff is owner in fee {limple of severallots of land.^

lie derives his title from graiits by the Crown^ some to himself and some to

persons from whom he claii^s by mesne conveyances,
'

.

The dates of those grants are all given in the bill ; the enrliesl grant in point

of date is on^ of the 3rd of August, 1853, tcr one SkoaJ, of lands at High Falli,

and the latest in date is one of 18th September, 1879, to the plaintiff him^lf, i)f

latfds on one of Uie'creeks above Cross Lake. It is not unimportant to remark
fflht all the gratfis under which the plaintiff claims are subsequent \u date to the

4ctofl849.

The bill then contains these 'statements :-r-_^ .^^ ^
'^8. Thepiuintiff is also the owner of lijrge tracts of timber land in the

aforesaid townships and along the banks 'and in the vieinity of the said streams,

and he has for many years past be«n using, and is "bow using, and expiects for

many years to come and until the timber ob tho said' land so owned by the plain-

tiff has become exhausted, to continue to use the said streams for the purpose

of driving or floating down his timber and }ogs to his mill at Oarleton Plao*

aforesaid. '

" 9. The said streams were not navigs^e streams nor floatable for logi iand

timber during the time the said lands wero vested'in the Crown, not until after

the time when the improvements hereinafter referred to were made on the said

streams, and when they were in their natural an(i unimprov^ state the said

streams would not, even during the freshets, permit ot bw logs or timber

being floated down jthe same, bat, on the oootrary, were quite, useless for that

purpose.

" 10. Th^ plaintiff is entitled, both aariparihn proprietor and as owner ipfeo
idmple of the bed of the said streams, wher» they pass and flow through the said

lot% respectively, to t^e absolute, exclusive, and uninterrupted user of tlie said

streams for all purposes not forbidden by law, and aqaongst other purposes to

the absolute and .exclusive right to the user of the same for the purposes of
floating or driving saw logs and timber down the same. . ,/

" 11. The plaintiff has for many years been eDga|H|i|pihe busimess of lum-
bering in the said county of Lanark, and at other places throughout this

Province, ai^d more particularly in the timber region along the banks and in the

vicinity of the said^ streams ; and ia order to get to his mill at Carleton PI««e
aforesaid, and to market the timber and saw logs out in that r^on, the plaintiff

and various other persons ^nd firms, the whole of whose rights and interests

therein and thereto hav« been acquired by purohase by the plaintiff, have
expended ajurge amount of money, to wit, not less than one hundred and fifty

thousand ddllars, not only whore the said streams run and flow throneh the lots

above described, but at various other parts thereof, over a length of al^ut fifteen

miles on the said ' Buckshot Greek,' and a length of about fifty miles on the

said ' Louse Creek,' and main branch of the Mississippi, in improving the said

streams, by deepening the same by clearing out tberafrom stomfM^ees, and

H
- '»-
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Jibris of all kinds,, by ercotini* dams, iilide«, and other erections and improve-
ments wherever neoewutrjon the suid streams, and oooaqioned by the ozistenoe
of rapids, falls, and shallows in the course thereof; and by reo^n of such ex-
peiiditure the said strdams have become nuvigable for saw l6^» and timber
which, with the aid of such dams, slides, and other erections, may now be
floated down the said streams during the tiuie of freshets, which occur chiefly in
the spring of the year.

" 12, On the various parts of the said streams which run and flow through
the said lands hereinbefore described, the'plaintiff and those through wliom he
claims the jiaid lands have expended a largo amount of money in making certain
speoifio and very valuable improvemenU, that is to say : "

(The description of the improvement at IHgh'Falls may servo as a sample) :—
" On the said parpcl of land, being the front half of lot jiumber fourteen In .

the flrst concession oE the townsliip of Sherbrooko North, the plaintiflF, and
those through whom he claims the said parcel of land at a place culled 'High
Falls', a portion of the said Mississippi River, which runs tUrough the said lot,

having erected a dam across tbe said Mississippi, where there is a full of about
geventy.feet from ai^ island in the centra of the said stream to the south shore
thereof, and also I dam between the said ifijland and the north slhore thereof,
and the said plaintiff, or those thyoug;h whom he claims, that is to say, the said
Skead and Gilmour, or one pf them, has forined,8|f,«rtifloial stream, consisting
of a cutting throug^jock and earth, and a slide connecthg the lake or pond
alwve the said IJigh^aUs, on an extension of the said Mississippi ftiver, with '

thi lake or pond beloiy the said falls, which said cutting also pasfea through the
aforementioned lot in the iownsbip'of Dalhousie, the effect of the building of v

the said dams aUhe entrance of the ' High FaUs' being to raise tbe level of the
waters in the said pond 9r lake aboVe the same, and to .form, a stream in the
said cutting or artijcial stream a|^ aforesaid made thtough the said lot fourteen
and the said lot in Dalhousie, andthus rendering the same capable of floating ^

saw logs and timber down the same. '.'*,
"31» The defendapts being engaged in their business as hereinbefore^

alleged, have re^ntiy got oiit of the woods in the' said township of Abinger ^J
large quantity ofW logs, to wit, abovt 9,000; saw logs, the whole of wjiioh is
now Ijring in or being driven by tbe defendants "cfewp the said Bdokshot Creek, V
and they commenced to enter the said improvementa on Buckshot Creek bvthe
twenty-seventh day of A'prU, one thousand eight hundred and eighty, and ihoj^
have talEen them over the improvements hereinbefore ^arlioularly referred to,
and mrfde as aforesaid on lot one in the third oonoeosionof Abinger aforesaid,
and they are now driving them down the said Buckshot Creek with the intend
tion cftaMing^and they threaten and intend^io; tak^ thjem over the other hpre- . «

in-before deqpribed improvements made as aforesatd^jn tk saiS Buckshot Ortek, %,.
and down through the maiii brfnch of the said l^iyLippi, and will do iS ^
unless restrained by the order aad injunction of this Q^hd>le Codrt.

* '

"32. The d^feodaBts are also taking a quantiey of s^r logs, aboul tea
thousand in number, down the sa id

" T^nao C«^

Caldwell
and

UcLaren.

.1^

belonging to the plaintiff in the township of Denbigh, and'theW do*n the said
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troam, and to Jo this the defendants threaten and intend to avail themseltM,

and anieu rentrnincd by this Honorable Qourt thoj will avail themaolvcii, of

the said improvemonta made by the plaintiff and those under whom ho ciuimi,

and, in so^floating and running the said timber and saw logs down the tWee

aid streams, the dofcndants ari interfering with and obstructing the plaintiff 1
and his employees in floating and running down th^ plaintiff's timbor and saw

logs, to the great damage and injury of hie plaintiff, and to the damage and

injury of the said improvements. 1

" 33. The defendants, in so floating and running their timber and saw logs

down the said streams, are wrongfully and forcibly, and without right or color

of right, making use of the improvements made by the plaintiff and those under

whom he claims, and to which, for the reasoa aforesaid, ^o plaintiff is entitled

- to the exclusive and uninterrupted user. ^. —— ——.- —

^

" 37. The plaintiff further shows that^the defendants have made use of the

said streams and the improvements thereon without any authority or lioense

from the plaintiff, and well knowing, as the facts are,- that the plaintiff was

owner of sooh improvements, add that owing to the said^ improvements, all of

which have been made by the said plaintiff or those through whom he olaims,

the said streams have become useful for, the purpose of floating dowq saw logs

and timber, and that before the said improvements were made, and when the

streams were in a state of nature, they would not permit of timber and saw k^
'

being floated down the same even during freshets, yet the defendants have never

paid to the plaintiff any compensation for the user of the said streams and im-

provemeots, and the plaintiff submits that the defendtots are liable to pay

him compensation therefor, and that this Honorable Court should direet an

account to bo taken of the amount of compensation whicE the defendants should

pay, and that the defondunti should be ordered to pay tho aame to plaintiff

wbov so ascertained." '

\

The following are the more material parts of defendants' answer :—
.

" We ar^ the owners of certain timber limits sitoated in tt^e townships of

Abinger knd Denbigh, in the county of Addington, for the gurohase of whioh

we p|id a very large sum of money.
" The said limits were originally the pro^j of the Crown, and were sold

by the Crown Lands Departments to one Skead, and we claim title thereto^

through the said purchaser, from the Department.
" Our object in purchasing the said limits wab to obtain a aapply of timber

and saw logs for our mills at Carleton Place, and we would not have purchased

knd paid the grice ,we did for them for any other purpose or object.

^
" Titfibter andsalr-logs cut and mimufaotured upon the said limita can only

be brought to our saw-mills by means of the Mississippi River, and Buckshot

tiiid LonsQ Creeks, mentioned in the plaintiff's bill, form the only outlet$by

which' the sajd timber and saw logs from our said Kmits can be oarried to tiM

raid Mississippi River.*. , -i »
, ,.,

f*^,W" deny t^e all^ationioontained in tlie 9th and 10th paragraphs of the

aaid bill, and, onjhe^jwntraryitjrt say that we are Informed and bBliew>.

charge the faot to be, that the sai^ 'Misai&nppi Ri'vor and Buckshot and Loose

-

"-'
: -y ' "

-



%
l^UVY COUNCIL, 1884..__ ,

'
" 246

Cmk» ar« aU trMms wliiob ara oayigable or'floaUble for timber and uw Ion
w.thin th6 D)««Ding of the sututea in tb.t be'balf, aad We oluim Ui« bon«fll ofue aaid atatutea.

" We dijpjrthat tbe alleged improvomonta upon the aaiiie atreamr, oluimed
ty tfie plaintiff, confer apon Hiu, the righu he ol.ioia aig^fnst ua by hi^aaid bill
but wehare^nevertbeleaa been alwaja ready and willing, and before tbe com'
menoement of the auit we offowd tbe plaintiff, to pay bim any proper aun> for
tfce uae of any of aaid improTementa, oir any loae.or. dama^ that he might fuirly
claim ta he i,«t to by reaaon of t\h poaaage of our aaid timb^ and loga oyer the
laid Unprovementa,lnd we offered to aubmit the queation of the amount we
•hoiUd pay to^^bitration, bat tbe plaintiff would not aeOode to any of /)ar

Strowo, J., began hia judgment by aaying ^^1

OaldwaU-
aad

IfeLaiea.

The finding of the,learned Judge before whom thia ease woa tried. tU "

hoae parte of the River Miaaaippi and of Louse and Buokahot Crecka', at which
tue appenant haa eooatmcted hia improvementa, were not originally and in their
natural .tate capable of being „,ed. eren in tin«a of fre.bet.,tor the trpnapor-
t^Uon of aaw log. or |,mber, wa. not on tbe ailment of thU appeal dciaon-
lUrated to be erroneoua, and a carel-ul peruaal of the eridenee haa led me toAe conelu«on that an attompt to impugn that finding would have been hope-^km even if we could have entirely diaregarded the rul? m> often l«f dowS'T'm thj. Court, that tbe finding of the /udg^befori whom the witne«». were
«amined la, .n the eaae of contradictory evidence; enUtled to the atromreat
poeeiWe pre»umption/i„ it. favx,r. We muat, therefore, a»iume the uXu> l^
be a. they are atat^^in the first declaration with ,?l,ioh th\ decre^) under app«a
la prefaced, name!y^-^ . \

^-"^ -ppwi

" That those portion, of the three .tream. referrod to in the plaintiff*, bill of
oompUmt, where they paaa through the liind. of the plaintiff, when in •

H fl"""r 7'" "t*
-''g«W«.^r flo.table for aaw \<^ and oiet timber .

»«. and or^ down the Mme.
"The ap^lUt'a tiUe to tbe land, upon which he ha. made the improve-

ment, .n queation, including the bed. of the leapeotive .treama, wa. not
'

jnouslydiaputed and l,a. been eeUbliab^Jd by the production ofhi. title deed* "

Tbequeetion for this Court to determine ia, therefore, purely ope of law "
To thia their Lordahipa agree. The reapondent cannot now coni-althrttimber

could not be practically floated down those portio^a of the atmSTwhilat in .

» state of nature, though not k> Well or ao profitable a. after th<i imprevemeate '

were made
; but the Vice-chancellor cannot be undenitood t6 find that it was

ir? *^ u~?"^ *''"^' '' ""' *'•' ^'^ *'""• «" ««"«*. In M
f M Tl5^ ?• P>»«tifffi>r the purpoaeof pbtoining an interim Jrijunc
hon, Mr. T. Skead «jyB :—

" ^ '
J»"«^

_

* Lpureha«,d High Fall., in their thirteenth paragraph in the biU referred
^ "'

to, fn,m the plaintiff's father, an^uilt diHaOi and slide, there; apd about the

Z J:L ff J."*^'
' '^^'*'*"' ^""'^ S-"' • •-'-W with me Idimeyed th4 whole line of the riyer firom High Fall, to Crow Lake. a»d h. >n^

-A

* •!

ill

i

if'''
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and
UcLaren.

river a«?igabl« Dd'floaUblo for tiinb«r «nd MW logs, which laid improToiMnl
Wis lubaUntiallj mrried out by Menm. Oilmovr k Co.; who ^parohaiwd fVom

'

me tho lands and lipits bordering on thin portion of tho kaid Miaaimippi.
.,

" Bofore the improvemoota at High Falta, a Mr. Playfair, during tho highttt

freahetk, uaed to run a few hundred log* over tho fails, but they were so injured

and damaged in thoir transit thereover, that ho told me her would have to give

it up. I had not made Ihe slide heroinbeforo referred to."

The finding of the Vioe-Chanoellor mu«t bo understood a^ moaning oolj^that

Jn a commercial sense it could not b« don« ; tho timber being so difficult to

guide over the falls and so' liable to be injured thot no ono can profitably

do it, and consequently nd ono would do it. And it must be taken, As admitted,

that at many places above High Falls, and 'for considerable distances, timber could

bo floated along tho'stroiams. Obviously this must hfiye ba«n the case wher-

ever tho streams expanded into lakes. \

So undcrstandipg tho finditig, the question, which through raisecTas to man
places may moat conveniently be dealt with as if it related to one obly, seoas

to bo this.
' ^ if

'

The waters have formed a stream or rifer, which for many miles is capable of

floating logs and timber, at least during freshets, down towards a market, but at

a part of it where the soil on both aides of the stream belongs to tho plaintiflP,

there is a natural obfrticle such as a rapid and waterfall which tenders it

impracticable in any oommercial sense to float timbor down tho stream at that

P»'t.

The plaintiff', or those through whom he claims, have made improvements,

consisting subs^ntially of dams above the waterfall to keep the water back, so

as to make the rapid deeper and slower, and made slides over tfie top «iif tho

"dam and down to below the falls, so that timber can by means of these slides

be carried safely over the waterfall. The defendant proposes to bring the

timber from the part of the stream above the obstacle by means of these

improvements. He does not claim to do this by any common law right, but by

virtue of certain statutes of Upper Canada. And it cannot be dispntAd that the

L^islature had full power to confer such a right ; whether they have done so or

not must depend on the construction of the statutes.

The defendant has always been readv and willing to pay for the use of the

improvements ; that is obviously fair anl just, but it is not pretended that the

statutes provide in terms that if he uses sucfr improvements he shall pay for

them. Had either of them done so, the intention of the Legislature to authorise

him to pass over the obstacle by means of the improvement would have been

quite clear. The abseooe of any suph provision is strongly relied ou as showing

that the Legislature did not so intend.

The plajntiff relies on his common law right, as owner of the soil, to prevent

any one from using his soil in any way which he does not ohooae to allow, unless,

by statute, that right is abridged, as it may be. • ^1
There has been'a considerable diversity of opinion amongst the Judges in the

Courts below. Their Lordships have pursued their . opinions with much

advantage, and have with great care considered the reasons of those from whom
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khej differ. In tho raralt tb«j oom« to tho oonoludon that tb« Jadgmeot of th«
/f>«rt of Appeal for Ooturio U right aijd should b« rentorod.

Th«j think that there oao be no doubt that bj the law of Rogland the oaoer
of the Mil on both aidea of a ruonioK »treaia, whether it be navigable or not, ia

\PPtmdJacie at Jeast, owner o( tho !foA which forma the bod of the atream, and
/aa owner of thia land opvered bj water, haa all the rights of a laid owner. But

I this is subject to all rigbu of tho oWners above him to have the water flow away
ftom their land, and U> aU righU of tlie owners" below him to have the flow come
,down to them u it waa j^out. I^ i. «ko lubjeet to any righU which the public
have over it. • "^ '""f ^

One of tho praotioally niost important rights of the owner of a porHon ft tho
•oil of the river is the right to uao tho water for a mill, and in order to do so
or indeed for anj olber lawiVil purpose, to^reot a diim on it. Tho public may
have righu to navigate the stream„and whenever iiish i right eiiaU the right of
the mill-owner and the right of the public bomo into conflict. They may
co-exist, but when they do, one or other must be modified.
The righu of the public to nafigate a atream may be created either 'by

prescription or by dedication by-th* owner of the land within Umo of legal
momory And in an old attUed country like England it oould aeldom be
material to enquire further than as to those modes of creating such a right
But when the law of England was taken out to a new, unsettled country, where
prescription could noi exist, and dedication could rarely exUt till after the
country was to some extent settled, it became imporUnt to enquire whether the
principles of the common law did not give saoh a right independent of any
user, wherever the stream was, in its natur6, capable of being navigated. ^question arises in the present case as to this right of navigation; and, at all
events, up to a period later than 1849, it was a question of grmt doubt what
the law of Upper Canada was on this subject. The right now claimed to use
streams,. not navigable for general purjKwes, to float down timber, was one,
which^in England, if it exUted at all, from the nature of the country, could
not be imj)ortant; it never oame into question in any case of which we are
"Ware. It was one which, in a new wild country overgrown with timber, might
bo very imporUnt, and it must b« a qu^tion of doubt what was the right.
The owner of the land covered with water, over which a stream flows, has

the unquestioned right to erect a mill on it, if he does not thereby iqfringe on
any right of the proprietors above or below him, or on the public righto.. The
doubto as to what was the extent of the public right over such streams cost a
doubt on the cxtent,to whicli it was lawful to erect mill dams.

'

It is obvious thkt it was v^y desirable that, for the purpose of encouro^ng
the development of the oountr^, these doubU should, aa soon as possible, be
BolveJ. And as tiie Legislature )}{ Upper Canada had full power to enact what
should be the law in that country, the real question is, what did they enact?
<^The stotutesof Upper Canada have been consolidated and afterwards revised

;
but the Acts under wh^ch this is done are merely consolidation and revision
Acta, and do not alter the effgot of thoae_statn tBH which bear on thin qi.»,imn

t'aldwcit
•nd

UoLiAraa.

rM. m

The first statute which it is necessary to notice is the Act of 25th March, 1828.
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Aftar a prd/inibta that ft U titand «ipc<li«nt and nMMwiary to afford faotliij to

lh« inhabitant* of lh« I'rofiaoQ onj^agud in th« timb«r trade in oou*eyinK their

nfla to markat ^aa well m to th« aaoaot of flab) io tarioui atreama now
obatruoted bjr mill dana. it enaoU that eferj ooeapUr ofaaj mill dam, wbiah
w or majf be legally erected," where timber " ta aauallj brought d6wn the

Mream on which auch dam ia erected," ihall, under a ponaltj, " oonitruct and
erect a good and auflloieat apron to bia dam." Tha 2bd aeotioo daaoribes the

4ind of apron :—" Suoh apron ahall not be leaa than eighteen feat wide, bj an
inolin«)d piano of twenty-four feet eixht inchea to a perpcndieular of aic feet, •

and ao in propor,tion to the height. Where th« width of the atream will admit
of It, where aooh atream or dam ia Ia«i than fifteen feet wido, tho whole dam
ball be apronediit like manner, with the aame inclined plane."

^^—Without encumbering the oaao by obnaidering any queatida relating to the

llah, the intention of the Legialalura loema obvibu'a. They contempl.itud that

Uliere might bo mill dama then or thoreafler legally erected on Ptroama down
ildioh lumber wu usually brought. And without inqulHng what wore tho

leondition* neceaaary lo make auoh an erection legal, the LogLslature, for the

purpose of affording facility to. those engaged in the lumber trade in conveying

their rafla to market, impose a duly on the mill owner to add to his mill at
apron so as to let the rafta paaa over it. This did to some extent impose on tht^'
iimner of tho dam, by aappoaition Itgally erected, the burthen, without any
oompenaation, of building an apron ; but It ia clear that the Legislature did

in^tend for the good of trade to impose that burthen on them. Probably it wu
aot supposed to be very heavy. The Act, however, ia in terms oonfined to

4^000 streams down which lumber waa " usaally " brought.

Several atatutes were referred to on the argumenu, which their Lordd^
think do not much affect the question.

Then oomea the Aot of 30th May, 1849.

The preamble is, *'Wheroaa it is necessary to declare that aprons to mill-

-dams which are now required by law to be built and maintained by the owners

and occupiers thereof In Upper Oanada " (obviounly referring to the Act of

1828 already oited), " should bo so constructed as to allow a anfBoiont draft of

water to pasa over such aprons as shall be adequate in tho ordinary flow of the

stream to permit saw logs and other timber to pass over the same without

•obatruotion." This dearly indicates an intention (o throw upon thoae who have

dams " l^ly erected " tpbn streams a furthor burthen. The flrst section with

the object cohtomplatod by tho preamble cast upon thepi without any compensa-

tion the duty to ereot and maintain waste gates, brackets, and slush boards, 80\

as to keejp tho depth auffioient to allow tho passage of "suoh saw-logs, lumber, \

jand timber as are asoally flrated down such streams," with a pi^viso that '* no

person shall be required to build aprons or slides on small ttteams unless

. required for the purpoags of floating down lumber."

The fifth seotioo of this Aot goes beyond tho objeot mentioned in the

preamble ; it is, however, perfcotly settled that though the preamble aids in the

wnstructiop of ao Aet, offeot is to be given to the in tention of th f, J,9fp<ihA9n—

if it suffioientlj appean thongh it goes I^ood the olgect of the pieamblo.

'> :-^-
f\
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Ilbaiimitlk# eonwrucilon of iM. (inh mttm thai thoir l.ord.h!p« tl.lok

Tlio irth Motion iti In tho foltowlnK tcniw :-l #
•-That it .hull be lawful ihi .11 ,H,«ont to fl.mt taw %. ,nd othor tlL^b*

«hor ob^rucion .„ or «cru« .«ol. .treao,. prevent the ^.g. thereof; p,«videJ

sery dumago Uiortto or

)uvonient •pnjti, •liJeii,

e nindo fbr llie piisnaj^o

friiud tQ, be ^ated dowo

the bod of or loroM anj euoh atreum, or ''jTimflPlli
00 tli« banka of laid strdaui, provided ihomSBmm
g«te, look, or opening in any auch duiu or «M^ib^
of all aaw iog^ and other timber rafla, andl?B^3
lucli atream as aforesaid." ft: W^^^.
Tbm enactment, it i. to be ob«,rvod. Lum. law \n 1840. «„Eu „ot beea

. ar«l ..„co In 1863 the e.,.e of Boale va. Oick.6n wa<. deeded in tirCouH

ptr.K TT't "5 • '"•'• "" ''•" ^''^'" «•'*'• The Court of Comooa

«.flctn.e„t the.r Lordsh.p. ,r. now conaidering, tho plaintiff «,n,t fail ; whetherd the atatute appl.ea thj. eonaequenoa would follow, their Lordahip. n^ noi

XiT'"" ^^ ''* ^°"'* "^ ^"""'' **'"" P"' ' ^-traction

The yico-Chancellor, in the present «««, after tho evidence wm hcutd, laid.
iddreasiug the defendant's counsel :— .

•
,

* ^'
"1 think Mr. Bethune, you stated that If I ionaide'red my^'lf bound by th«

'

.athonty o£ Boah v. Dickson, there waa little u«, in argLg ih^ U
KeniB to DC that I am bound by that oaM» in this respect, that I MBMo be
teund

^j and respect the ruling of a Co,rt of co-ordinato jurisdicS'W

III n ""'* " ^ """'•^ ^ "^""^ **» follow a judgment of the CourtVf
Appeal. If the interpretation placed upon it in Boole v. Didmn bo the .

instruction thu, statute is to bear in regard to improvements upon rlveni and
their floatabiiity, I understand that case to determine that if any improvements
>r. necessary to render stremns floatable, the statute does not apply, that it does
not alter Uie character of the private streams, and that the oiner of the land '

over which the stream flows has the right to prevent Intrusion upon it. It /

ItuLr" '""t
• <l"«»tion of evidence as to whether the sti^am.

mentioned here can be conmdered floatable without artificial aids
"

^^
The Judges of the Court of Appeal for Ontario aU agre«l that Vioc

Chancellot Proudfoot had correcUy apprehended the construcfion put upoh t^

CaMwtil
•ad

MsLl»p«

m
N f

'%

^^^"f

'A'

..•as

VJf.

1

If

I

I
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/

-wgifaTEe-ai^sIoTirT Court ofc^i^dlwtojSSS^^
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Burton, J., though dissenting fr6m his brothers,

\%

that construction wrong;

expressly saying ':

—

•

" I quite agree with them in their view of the doctrine laid down in Bonk v.,.

Dickson, and think, there is nothifig to warren t the qualified' construction placed

upon Sect. 15 of the 12tK Vict., o, 87, by the learned judge who delivered the

judgment in that <{ase ; but I am unable to bring myself to the conclusion that

the mere- permission or the recognition of the right to float all streams during

freshets makes the entire streams puhlici juris, althougb, in point of fact, mimy

portions of it may be quite impassable, even in times of freshets, for the

smallest description of timber or other article of merchandize.

The ITudges in j;he Supreme Court thought that the construction put upon

the statute inmBoale v. Dickson was right, and the Chief Justice Sir W, Eitch'io

thought, that even if wrong, it ought to be jiiaiiitained on the grouwd^aken by

Lord EUenborough in Dot wd Otley v. J^anning, 9'East 71, that in t|iieliions

of conveykaclng it was im^rtant to adhere to decided cases even if convinced

they were^ originally wrong. This doctrine has often boon recognized. Tho

maxim " Communis trror facit jus" is peculiarly applicable to conveyancing

questions. But this is not a question of conveyancing, and their Lordship? do

not think that there is any ground for faying that Boaltrv. Dickson, i( wrong,

should be followed. ' . i

And their Lordships agree with the Judges in the Court of Appeal for

Ontario in thinking that there is nothing to justify any Court in constrtiing the

words " all streams " as meaning such streams only as are at all places fl!oatnblc.

They do not think that every little rill, not capable of floating even a l^ulrush,

is a stream within the meaning of the Act. But when once it is shown that

there is a sufficient body of water above and below the spot where the natural

impediment renders the stream at that spot practically un^oafoble, it docs not

make it ceaiae to be impart of the stream in th^ ordinary senise of the words.

It has been argued that though this might likve been the natural meaning of

the words, if the enactment had been " that itlsl^ould be lawful to float saw

timber' rafts and oraft down all streams in Uppet Canad$ at all seasons," that

the legislature here confined the enactment to makingf it lawful <' during the

spring, summer and autumn freshets.'!^ And that, it; is af^ed, shows an

intention to cut down the lai^ words " all streams." G^heivk Lordships do not

.assent to' this argument. «^robably the Legislature confined the enactment to

the seasons during which lumberers ordinarily ply their trade, thinking it better

to leave the rights of all parties at all other seasons untouched. Ijy'batever was

their niotive, it seems clear, on the ^nstraotipa df the enagtoient, that if a

'

lumberer claims a right at any other pei^ib4«;than daring the nvshets to float

timber along a portion of a stream, he mnstTfst bis claim on something else

^than this enactment. It is not, howeyer, an objection to his right under this

^nllctment to^float during freshets, that he may, on the same part of the stream,

be entitled on other gronnds to float at all tim$».

Their Lordships <lo not think that the limittUdn of t^Lright in tki^ stream

to one period of the year prevents that from being a part of the stream.which

wise, ia-th^-^otdiw^gy- sense of langoage,4)e^ a pagi-cif fte stream^^

t) /
^

.''*!
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«yen If the existence of an impediment there makes it not praeticariy available
for the purposes of the lumberer even in freshets. This respSadenfs eonstruo-

.
tion^the enactment 8e«ms to them to require the introduction by implication
et sodyuch words as these, "except on such parts of the streams as are, owing
to the |)resence gf an impediment such as a waterfall, not practically available
for the purpose of floating timber, until some improvements are made."

Ihere does not seem to their Lordships to be any suflicient reason for imply,
ing this or any similar qualifica^on.

It is quite true that it is n()f to bo pifesdmed that the Legislature interferes
with any man's private property without compensation. But if the whole
stream is floatable during the freshets it cannot be doubted that th^tfegislature
d.d mean, with th'e object' of affording :iicility to lumberers, to carry their
timber to market, to say that they shotfld have the right to float down tfii
stream at these seasons without obstruction by the owners of the bed of tho"
rtTcr-without paying them nnythirtg. If, aS seems to be the opinion of
^urtOD, J., the principles of the common law -could be worked out so as^to give
this right, at any rate the Legislature in .1849 did not know this, or mean to'
declare it. Without declaring what the law then was, they enacted ^hat "from
this time, 1849, forward the law shall be as we now cnael."

It is however, quite true that no power is given by the statute to make
practically floatable spots which are not so in their natural state, aid that the
Leijislatttre, who must be taken to know that such streams as this Upper
Mississippi were likely to exist in the unimproved parts of the country, m^st
have contemplated that, before the right they gave became practically useful,
something must be done which would be a trespass if done without the authority
of the owner of the soil. ^ ,

''

^
'then does not seem to be any greit difficulty in holding that, if all that was

done was to remove some existing obstruction, as by blowing up a rock which
impeded the passage, and thus putting the bed of the stream into the state ia
which it would have been if the rock bad never existed, a right to float timber,
down Ihat spot might be exercised, even though the bjqyring up of the rock
could got be justified against the owner bf it. There is more difficulty ia
dealing with the case of a dam maintain^ by or with the assent of the owner
of the soil for the purpose of making the part of the stream practically floatable
which was not so in its natural state. There k certainly po obligation on the
person who makes and maintains suoh a dam to continue to maintain it; if he
teases to do so it becomes useless, and can only, if at all, be made useful by
forming a joint stock company for the purpose of doing so; and if the C9urt of
Common Pleas in Boole v. Dickson were Tigh\ ii thinking that, if the Statute

' applies, a promise to pay slidage for the' use and occupation of suoh works, in
;Consider«tion that the plaintiff would allbW the clefendant to use them, should
not be enforced, the L^islature have improvidently reduced the induoement to
make the stream at suoh a part practically floatable. "But, though this may be
so, the question remains whether the words of the Legislature do notexpfcss
an intention that, when the part of the stream cpuld be u&cd,*it should be
lawfifl for all persogfl to luiftIL
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^! It wxis not seem tb their Lordships tl^jtt the privi^te right, vhioh the owner

/bt this spot claims, to monopolize all pansago there, is }ne which the Legislature

nere likely to. regard with favor, and in the earlier legislation they had, without

scruple, oast on the owners of " Jams legally ereotcd" the obligation, at their

own expense, to make such dams passable for lumber if the laifVas (contrary

: to what is laid down in Boale t. Dickton), 'that reasoikable compensation should '

be piiyable fof the use and occupation of works-'mftirtuinod for the purpose of

rendering the portion of the stream practically useful I or floating purposes, there

would be no hardship at all : if th» Legislature had inserted a pfovision that^

such should be .tiie law, tJiere could have been no doubt of their intention.

They bnve not inserted such a proviiiion ; but, though that makes the case

somevliat difficult, thei¥ Lordships do not think it enough to justify what seems

to them a mmewhat violent departure from the plain meaning of the. words.

Their Lordship| will therefore humbly' advise Her ^iyosty that wfe judgment

of the Supreme Court should be reversed and thtJt of the Court oif Appeal

restored. Tliey do not think there is any reason for pcparting from the general

rule that the costs of the appeal should bcboruo l^the unsuccessful party, the

respondent. -. Judgment of Supreme Court reversed. .

Bethttne, Q.C. (of the Ontario Bar), and Jeane, for the appellants.

^ 'The Solicitor-Genei^l McCarthy, Q.C. (of the Ontario Bar), and Crump,

for the respondent. .v

SUPERIOE"eOUKT, 188^. -

.
• MONTREAL, 14th MARCH, 1883. V

Mb. JnSTicB LoBAiiont.

JAMES StB'frARt HDNTBR, Plaintiffi and GEORGE RENN^ ;J!c/5'»<'««'-

'.:, ,-' "H^fi
SEmiiB: Tbatiriien a pluntiffiidOmiciled in Quebec when he institanl>'1u3 action, bat

afterward!, during the pendency 6f the suit, remoTea into apother country,

the defendant must maM bis moti^ for aecnrit/ of costi within four days

" from the time he obtains certain knowledge of the departure.

On the 18tb of August, 1882, the plaintiff absconded. It was published in

the ncwi^papers of the 19tb ^ugust that his effects would be sold on the 23rd

September following. On ftie 13th October the defendant moved for security of

costs and on the sixteenth he produced an affidavit; alleging that plaintiff had

absconded several motftbs previously, but that his knowledge of that fact was

not such as to justify him to make an affidavit; that he had become possessed of

Buch positive knowledg(^nly on the said sixteenth day of October, day on which

his affidavit was made. " '

The granting *f the motion for security was opposed, oft the ground that it

wjrs a matter of public notoriety that plaintiff had absconded.

The following judgment was rendered, granting the motion for security of

costs upon the following oonsiderant :,

Va I'affidavit produit au soutien de ladite motion par lequel il appcrt que le

defendeur n'a acquis d'une mani^rc ccjrtaine, que Ic jour m6me oii le dit affidavit

a et^ donni, la connaissance que le dit dcifkandeur avait quitt^ la Ptovinoe de

Quebec, etc. .
stft-

Jbftn X. ilTflm*, attorney for plaintiff.

Mtssfs'.Geoffribn, Rinffil
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'^ CN^tR SUP^RIEUllB, 1872.

MONTREAL, 36 AVRIL 1872.

I

^ Coram Bbaudry, J.

i ,?•' '
^^^"«»^^ vs. rerty tt Climmt.

.
n y ft p«B e.i bornage pour fixer la lign, entre ces deux hftritages

JV. B. du lot no. 4 dans le canton de Newton. Le 8 8eDtilnbr« IRRfl n !

i*«t/»^/i„r r
'-'""•el, se contentant de marauerle

rait la -tooiti^ den frais. Le dc.andcur n'enTrL^feir EtTvt„^** r"

. d.f«„de«rpn^ip«,,ui nW aucun ^rJ^Zn^t^^^^^^

Va.e.^^a.d„,oU,ni ,n.o.avis,„e pou^r^
a«rd.„' ' •" ^"''"' «^'g«'du d^fendear paroequL J.tl ,faut^, de n avoir pas provoqu^ le bornage. Je ne puis ici qu'appHquer htl8«me dans In cause de Foumier et Lavoie, iugfe eJ juin 1871 Sl"^^Mge, jedoisrenvoyer I'aciion.

?£« ^J"" *«?^ et^te de bor- . ,

^onrfy, pour le demandeur principal., ^ V •

^outre, Doutre d, Doutrn, pour le d^lfendeur.
,

'

, :

^f'
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COUR DE CIRCUIT, 1872;

MOKTRBAL, SO HAB8 1872. •

' ^ . Coram BiaUDBT, J.
'

Jno4-Qu« U nn propri«t»lre peat T«ndie.«t ««dtr U nue propriAt* d'uii immeubl^^Taiit

U mort de I'usofrnitier. ^
(

Que ce cetiioniudre «, comme ion eMut, droit ani fralti et leTenui de la iropri-

b\Jk cM6e du moment de U *ort de I'Muftrnitler, p« Wqoello I'ueufrult est

1 eoniolidi au fondi. k_ \.'.
' Qu'un bk^ paas4 areo ruufraitler d'immeuble dont 11 a I'uitifrait, eet r«aoltt

par ta mort, mail qu« le locataire, qui eontinue k oconper let lleux lou*», en\ e»t

tenu an loyer par un ball Ucite.

'

""

)
*,'

\
Que ce loyer se dlTiee de plein droit entre lea diffirenti co-propriAtaitef du foi^di

du moment de la iiiort de I'aenfriutier.

Qu'ili peuT^nt poureuiTxe pour leur part et port^n de oe loyer, m6me arant

part^ge. ' - > ^ '

Qu'il Buffit an eo-propri^taire en oe'caa de jneUfier de la ttgiUmit6 et de la qualite

de son droit
,

'*^

\ '^»"t—rnr »•*#

Que cette jnitification pent ee Wre par expoeition d'actea et dffre de IW niner

visiter, B«n» qu'il Boit nficeseaire d'en fonmir cople.

Qu«j*^ w-prQprilitaire n'a ce^ndant pas recoura contre les locateun pour lea

Bommea pay6eB de bonne foi an procuiaur do I'nBulniitier atant eette mise en

demeure. '
•

Que la connaieince personelle qn'IU auraient de la mort de I'uBnfruitier ne pent 1m

consUtuer en mauTaiBe fol d'aToir agi ainBi ; maia il eat n«ceasaire qu'il y ait un

nrotet de la^du co-propri«taire lui faisaiit connaitre ce dtcAa, la ceaaation de

T̂uBufruit et loa titre anx loyere.

pnepb Octave All'rea Turgeon, Eor., avocafc, avnit, par un arraDgemetit de

faSle, c^d6 la propri4t6 indivise d'une maison 8itit4« A Montreal, & ees cinq

enfantp, et s'en 6tait gurd4 1'usufruit L*un do aea epfants avail vcndu sa part au

derohndcur. M. Turgeon inourut le 17 eepUnibre 1871. Dana le mois d'oc

tobrie, le deinundcur fit protester lea locataires de la dijp niaison de ne paa payer

, i). d'autrcs qu'Ji lui, sa part, qu'il d^terniinait, par i^We contenant la rek|ion des

-^ differeuts titres du -demandeur, et ce, par le ministdre de M. Arohambault, N.

P., qui exhiba les diff^renta titres, offrit auz looitijirea d'«n prendre conftnuni-

,

cation, et leur assigna un lieu oil ils pourraient en prendre communication ; il

leur fesait en m«me temps connaitre la souime & luqilelle il avait droit depuis

le d^ces du dit burgeon. .'..>.
. Les actions relatent ces fafts. Les d^fendeurslonit plaid«, entr autres par une

dWense en droit, par laqtielle ils pr^tend^t que la demaa^e ne peut pas se

maintenir : Parce qu'il appert pa> la dite d6clar»don qtie le demandeur a plu-

sieurs co-h^ritiers ou co-ayant droit, lesquels neBOot pas *n cause.

i Parce que le demandeur <t«t teno de s'unir ^a%ec \s», i^utres' fcprisentants

et ayant droit du locator pour intenter la pr^nte action, ou tout au moins de

>» les mettre en cause pour faire constater eontradibtoiremeni sea droits.

Parce que lo demandeur n'alldgue pas qu'il y a cu partnge entre lui et see

co-h^rltiers ou oo-ayant droits, tou8 reprAwntants du looateur et quels droit«

*'^i *•

[',-«**•• i-

:.*• •«;•'*.
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demandour - ct qu'il Beut «p fnir.. „ '
"

- W" " «^««5 <•» vendu nes droUs an

p.m»^e 6. d.,»„a„„ r„t™hL,S, 1°"" '" f^P'"'^ ' '"' "»>*•

*oit d. ce doVnior. C? r"'- '"' '" «»«" «» I" »Prti»ou»t. tt .,,„,

f'i»^i»ind..icd*„d„ ,t!;;:'ii^^"g»^-p">p''^^

i

d0Dii.i,hp„pri^ted/cc.„^!i«,„j """S""-." d. f.„.i„, ,„i ^

, ^^';:r^ir? -s£S^-^- -^^»^^...^^^

Le deniapdeur 3etait done pfoprj^tairt de ViwnM^ A ' '
^* P ' •

qui sont des fruits civils ct qui^d'opres I'arL 4fi1 \
*^" .""'*T'"W» %««•

graves d'^sufmitct i.^ donnas I forJ pV .uslt^^^^^^^^ ;

dufemageAdaterdujourde rexpb^tion djfIi;;;^'"'''
'^^

Orws lojfors sont ^ivisibles et fie diVisent de nlein Ar^u '.
, ^

$

It

IffI

W'

/"^
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X~i'

h. t^lM|ll«> p*r unelSilp<Kiition d'aotaa an d^bitonf qui o'tftait paa seua^ ignoi

- w,,!*^ momjiiit qa'il n'igborak paa l4i|Mt* ek qai doit payar la luza

•ta).. oQpatiiter enjOftiiM,

4 i4«j||^((P&(lear^'«st pat oblij

i^t ooiii^i»^ d'une tnanfere non

Toulli^l T61.. 6, % 75f; |i

ao diviii^a plein dhrft vntro

*^ -janitor que.Ba^»art.^ i

1*

' 5.«

€,'*'

-'iK:'*; IMI

l^^lig.m^
il^iilaavantage

gromp^^NoEj^dition

paa aa pjirt i

w

t^\m qo'il a'tftait obUg^ qoi

jamaia divia^, et kjantt t'w

tauae. ** 81 l«\or<anlpr vieni

Bt pliiaieWB/Ji^tier^^ droit

lritteil^j'Mii|iaoank «rai.Mril

tden 'avoir pab

irges, oonformd-

'mf, vieille ool

re nn partage

It qu'un dcB

,M8 fUBS^lt

de la divi-

n

[ein Qne part, dana an^^lirai^e d'argeat'

it«M«> TouUier, I^o. 1^ dit que k or^

i partage 'fit il doit li'iiit

jqg«^I(^V>(^ 1^ JMir le Tiibunarde

Mi(. qui eat le meme que notre;<|rt. 74]

Iw^oti'li!W, 2 ^i^ ^0, «St 1831, zV p. W6. | i

'tC J^ip'ilt pr^vb %u'|l V aurait de g^v^ inconv^niehtt '& iiti

atint^i^ cbaque eoiMritJer put c<^clamer sa port^ et^Jil^u;

tio^h^ritij^Toulvi^ r^nJleV ie gartage pour que let droitH ijes,'

!^??^'Il^8ttlte; dit L»h^biii»,«jMjg. art: 1220^^
^on'qiiie'lcs h^ritierswolvobli^ i«ie,,a6nt pto' tenusXpour lea inaolvablcs, " ot "No.

ii,7,:^' J[)u oot^des cr^anoiera la clii^flibiUt^ fait qiie, aaiia attendre un partage

'i.gudiciaire ctik'la charge acule^jitienj^de jliaVfiei^ de laXl^gitiniit^ et fie la quality

r v^v^de sdA d^t, chacan ^eath^Titidra peut cziger sa paiik doDuer qtaittiinoe, hI cIIu

'; i^tfjiqnide,' ott la faire lil^uid^ pour sa part, plaider k conourr<^|ii!(^ do sa portion,

'^einaqu'y soiitenu jamais du ftitde son co-h^ritier."' \ v^l jjiv ^ '

t/' '«' JLe'd^fendeur d^veloppe lea diffiSreotes r^isons de sa Of^fenael^ droit et se

i^slbnde prineiparement sur la n^ssit^ oii iStait le deiiianileuj|r!^{iproToque^.un

> partiige; ovat^t do poursuii're pour sa ptirt. .
" '

;

* '' II oite un iuge)n.ent rendu dansla oause de Woolrieh ts Co^onoliy, oil VSon.

VFtige Beatidfy aurait jug6 en faveurde ieetteprttention,

L'on. Juge observe que les cirooijetai^Oos dads oette :
c^dsie.

mSmes. ' On y demandait uDe\^rt infiivisede^fonds de

uullement coii^tat^s d'avanoe, ^t \ffi c»-b^ritieri^aTaiebt intdi

I
^e, propri^t($ ne fnt pjjftifcorde ^ un cO-h^ritier, sans qs'ils 1

lie 30 uiars 1812)J9bu>' * maiptenu Taction du
" Cunsid^runt q4qpj||iote du 19juillet4867, devaij1

Jo^jih.Octave Alfred Tutgeon a oed^t abandonn<$ d

deqaRdeur eat un, dea immeubles . dont o^ui loni

tie, s'en

I ^poque

I

ble ohaou

^^ Jooeph O
", n|l^dit

Uctai^eA

noifiin^me

|„.^,4vA-'ConBpter

I ,|paieinentB

jaAvier 18

Tui^geon o

d^raniqvf

deladitej

fait par le

titre4 un a

par le dit J

fait cesser c

occupy les |]

Deboute

Santas et le

mois de loyi

et lea d^peni

oureura da <

«'il y a lioii

TrUddet

Bourgoin

DeBdle/i

^:

A^^tiiii pas.1%.;
Joftfc:—Qu'une

• dec*

m^qui n^'tait , . '
,

delV

^^qu'niH^re Faitsdefll^

np^B en cause.
Le demand

hrovost, notairfe,

enfants dont le

y^eur fait par-

bre 1875, pou
' vCpense: li

n'y avait pas <

ilna ntMk nil

L

^
(V
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COUR DB CIROtriT, 1872.

HP*

V;- ,,n'-

f% iaAvier Ift7l » i
P ' "**" •'*'^""* «»r«"d, notaire lo 27

«Wii «-.7
P™P"«Wau d,<5rcndcur par avis protfit o» date du 31 d'octobro 1R7I

mow de lojrer ct oooupation desdit, licux, avco i..,<5K5t du 23^;dio;;.Z ,sr.et lea d^pensdont distraction «.t aooordee A MM. Trudol crdo m!! f
'

Ml y a 1.0U pour le quarantidme qu'il all^« tenir de «. wBur! ^ ^ '

TVitde/ e< A!ifon%My, pour le demandour. ,

Bourgoinet Lacotte, pour lo d^fendour Villeneuvo: X^
DeBdUJmilh etTurgton, pour les autres d^fendcur^.

y

.

i

X

&UWSUP^RIEUKE, 1877.

MONTREAL, 18 NOVBMBRB 1877

Coram Johnson, j. '

J>upui$ v». Gagnon. ::

S*wfP" billeta n-op*;* pM notation
uisant du montont

FaitBd^l^usc, telii qi^n^ncfe par IVooat d*de,Ajiie^ r-
Le d^andcur «Jol«me $220,' moutant dW Wll#dat«;knfrM

1
bre 1876, pour value fe^ue^t sign^ par le d<5fendeur lui-nig^ :

^
..pense: Ire admission du billot susdit. scion aa forme et^neur/maisn^'il Iny avait pas dei»afe«rr<jpMe pour oe ditbill?t|S|' . .% • '

,•»•»» g»ii
^^

Que c'eati un billet d'awoamwdaeion aeufeioemr' —^~ '—'~^~'—*^^

L. L*b«lle

P.VilictiMTe
H mi.

It

I

I

I

'i H
!

I

I'l

i

Jj*V

I/')
•*•- :

.

.
^«

AX-|y^.
:'%-. JS»o

/
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268 C0J3% SUPtimSURE, 1877.

OftgnoBt

t

^» '^'

i2e. d^fenBOi: Le d^fendear i St Norbert, 1« 27 d^ctmbrt 187B, 4M twrdlt

reoonnu ond«tt< ottvera le demandeur pour 41100, en Tcrto d'aae obligation

produite au soutien d« la d^renae. ^

Qa« ie billet a #t£ dopn^ ponr avinoe \ fenir

;

QiM la^dite' obligation 4tait pour toato la dette alora due an d«mand«ar.

Quo lo deinandeur h'a pas avano<$ depnii au d^fendeur. \
3e. di^rcnfie : Quo le d^fendau/ • droit de faire d^aini de la dita obligation^

Ie pirdMnt billet, au moina. .

Que si oe billet «»t'payd^ le demandeur ne pant r4fll«fner tout Ie montant de

I'obJigation, nt oonserver sulr ioelle tovtfMa {yrivil^gea. . v

jQuo lo demandeur aurait d& offrfr, par fraction, de d^duire inr ladite

obligation, lo niQntant du dit billet. '
' ."' W -^

'
. ^ _^

Qu'ainBi, la dite" action est mal fond^.

R^ponses et r^pHquea du demandeur. ,

ler. ,Que le billet est pour valeur re^ue, par tB^rohandiseB, eto., vendues.

2c. Que Ifl dite obligation n'est acoept^e que conimis garantie collat^rale du dit

billet ct autrcs
;

qu'elle n'op^re pas wmativny mais qu'elle eft la garniitie 'du .

ooniptu courant taut dft f|u^& doveoir dfi plas tard. Lo demandour a;|rant toujourH

'

^te prdt a faire de nouvelles avanccs au diifendeur, quand il le voudl-a.

Que la dite obligation n'eftt quo celle dc pajer un^solde dventuel, dont

^montant est Bubordonnd'4 I'oxistcnoe eii la quality du aotd« ou, des' bill«tit>t

*fque Ic present billet pay<$, un niontant ^gal se trouve d^dnit'4e la dite obligatton.

^ Que le cl^fendcur, si la prdsente action n'eziste pas, aurait dH I'attaquerfar luic

fin lU H0» recevoir/ormelle, ou exception p^remptoire en droit,

:; 3e. L'obligation n'u rien h faire iei, n'^tant qu'nne garantie.' - '

' Qu'il n'est pas ndoessaire, dans la pr^nte aotittn, d'offrir do ^<wl||ro le Ait

bilfet do la dite obligation, lequel ae trouve, une fois p»j6, DBlarellemeitt dl^i

du montant de la dite obligation. '
, ** > ";„

Notes et antoritte da .demandeur

:

La dite obligation n'tftant pas enr^istr^e no vaut pM mieuz qu'ufie oi^anoe

cbirographaire ordinaire, du rcfste^t elle est 6teinte,'4auted^obiot.

D'ailleurs, il est express^ment stipul^i que Ie demandeur doiVdonner des mar-"

chandises i credit aa d^fendeur etsesbllUts pour avanoes futures, dur^jst le

compte courant, " UtqutUhiUeU ViOpirtront «»/djo» gucefaongue awcmi* nowi^Mm

h la pritemte obligation " eto. c-» - — z"'^i'S

L'Qbligation & 4ti faite pour subeister toujours tAnt que le i^fendour devi

une balance queloonque au demandeur, mais n'espire pas novation du pr^sant

billet, car I9. novation e$l expre$$e; ette ne iejMffmmepas, ilfqmt qyif^^h. vomti

s^ Voph-et ritulte dairement d§ Vaet^ Ai*tl273 C. N. • .'\^^f_ :'

\

1, sous I'art; 1273, C. N. Note 29, dit

:

*.>
". "

" Une odtte originaitement oomoKmafe, ne piijrd pas ee oaraotdr(i«, pur oela

" aeul qu'elle e^ensaite reconnue par un acts notdrii, pi gManU(i( pMune

><bypothdqae."
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»'ypoth*<p,.o«d'«ne.„iti^, pT,«Lr t •
^«"'^-""t dun.

SI«y,Nof27,.rt,,178„pi«*l«»; ^

ortdit." ^ ^ **"^ •* """T^ •MriauHin.nt.A I'bimtu^ du

ofite:
^ "'"'!•'•> *^;^*n*.Pm«%« pp. 23, cb. 2092,

Pont. No. 96, p. 103, Ed. 1844
j ' r^T^ **" ^'^»*»^"'^ P" «>« billet.-:

:• conoevoir uoe imputationTiZ Tu ^""''' ^**- ^^- " C«-*»«fit

J«dite obligatior^ «^7; ^ **^''"*''* **" '«*b"'«» etla f.i«, ^duire sur

IVailletfw;
1, o"r<anbier Vdroit drohoiriJr u'«,x

de«andeur.c.^^«,L *l*^7fti"r:r/^ favorable au,

-«« ««Ifri(lft.t\le Hoher jfc,Toinnetw^K ^^l " *^"'
'' "«'»« «'^*'««,

W,.&^q„i. W^'J-*^^^^^^^ detempsA autre de son d.bi
•u denundeur. ' Si^W^ ' '^'*®"® •*" """hagdiaes, m^^^

Amri, Story o» Sm, No. 26«; Dritend «n* I*-\^i j
treaaoh^-enaafaveur. « A f^T.o.Sl^.'^'f' **" ««-.'»«'- <JoiVent

^ruleMthieonv.
^.w«e, I'oWigaUoa

Dapato

Oagnon.o

1- 1. 1

1

rajjijji

Inca,eo/b,Us and other negotiableimt».n^t^

K
^te, non «,«gutrte, d^alaro &Wllen,ent qu'elle
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OiipuU

(JAgnoo.

okinf^ dc (kira novation iloil Otro d4«Ur^ "

659, 0«O^UaJout«:

doil fhuilomont Atro pr^uiii^ Mhdlqtl«r \m

.'M

n'oixSrorit pM novation.

ilit Pothutr. Obli'u

^
" Ln rniHon i>i

** ikroiU qui luijtjffiptiWTTe^t.
^'

Toullier, T.'UliMn. 277. Hi ortfifnoior ei d^bttaur foni oltMigoniant k uns

pr«Mitdru obliKation, «u y njoutunt uno hypothdquo, ou une cuutioii ou une'nQreltf,

cU>, toua 6()»fhiing«nKiiita no Tont quo d<ffof;;er A raiioi«nn« obligation, en ce qui

tut exprimi dnui le <Umier octe, aunH ^M|lBHfl|l'OB^ a'^(«udra aux objotat

doiit il<nc fiiit puM mentioQ.
" ^(^1^^^^^^ ii% ^'

(kijf UitoobliKiition ne peut n'dt«ndre jju pr^ni bill«t, oar olle n'on parlo

d'anagu doni^^ oonimerooldo. prendro da aemblablofi oblijpti^a pour

vonto tfvontuoH' AoA/tf du oonipte oouront, No. 211, ajoato:
'

ligation de |tnyer un nold^ ^venta«l {tout fltro garantie par hypothd-

a niOiiio ruiHou do ddoider qu'uu aujot d'^imttht^ue oonHtitu<$e pour

'un fftiUt ouvfri et (^xx^Mnvjuriaprtidmceuna^^jgs rcoonnutt prendre,

^ datu du jomuuifinio du ho coustitution, Ou de tintcriptioi^^i noo du jour de la

.'riiUiHatiou tmcridit,'' > .. /I 1
/^ ^

*NoHvt, /k>A' cttnto. No. 257 : S'i) nj^t4 atipul^ |ine 'garantH) hypotncoiirre

^l^r HAr<»l4 uu^uieiiitfiit dd Hoido, orttc i<;anintio a'a^pliquc, non-aoMpsnt uu

Holdo qui p«ut ri^Moltor do la baliince du oumpte au mbniost do lit clotuVe, nisis
,

^(Myooro nu eol% tol qu'^l hcrn, en il^niiive par auitfl d<i noiipaienient doa effola-

Uo oiMMnierco, Aokunooro. ichut. (Douai, 7 inat 1840.); , I

0. L. 3,240. L'liyp()th^uc cnt une csp^u da ga^, Jtyohom hypotli^ufe

^tant obligee |tiu paienient'tln lu d^tte. '
^ : ]

**^

C. t. 3,259'. Quiind l!6blig4R»n pl^ncipale est i^|d|e, I'byiiHhdque I'rat pareiU

'*"«"'^-
,

'^

'''m^' ^- '^#' .- t- ' '^*x

'

C. l4.'3,259. ^^im"' ^^^^^^''..un |^;pi)tli^que p^r une obligation qui n'ex-

iste point encore, et pour HOiet^ d'ehdoaseiuent, '* et ouverture de or^dit, etc. " ,

loi' rbypoth^uJr "']^UJ)jf>V^lQe pu»; I'oMigatioii juT' la eiia n'tftani pa«N

-fhregiatriSe.
'

,

:

'

^'^ ' ''"
'

'

"'ll
" 'TJ'^ ^^>*^'' "".

"
''

'Du mite, Chtttjji Ed, 1809. p, 'Oe,tfiiaibtWt #1ddclrine^8Q|g|ll)ae fllir Syfe

C.^: ^;,Na evidence of Wj^oteonsider^lidPoi^ptber ground to 'JI|lpeaoh.tbe

*J
apfitDr^nt vahuS received; waH vv^^jj^meOj^eUfy

"- C'A». 'Vhibanlt, nvqcat du del
" - » »"-

.
' -

"sill
fii^iinfat «t F/i^antcdneiU\vwAtm

a^

»5„V

.•T,
t

% ^.

c-

<- f

# .. f
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^^^'^ 0' QUBKN^S BBWOH. 1884.

DoH.o,r.aj..M«NK.RAM.AT.Caoi...ad

BKOINA
Babv, J.J. ¥

*0'

fcwing indiotmont: - "
^^^^ """ » «'»«^« of perjury oontainod in

'« thj^od Distn^tof M "*'^''^''" ^*''*'>« District of Montreal

Court for I^^Kai iee'rJul "'^f
"'^ ^'' ^"i^^'" Superior

the City „,d Di«Het of MontlTuhl '" ""^^ '"' »»•»««' Edward,, of
«'»'w-y. Company.. blrS
action of da.4.'f„,b3^'^„;-'^

^rpor.U, w«. defendant, in . certain .

of the Vid Ci«uit CourT w«tL ' T"* ^''' """''"^ ««»* «f »ho r^rd
""aBawitfaesafbra„don^h'^„Ttt' Ta'''^

*"'"* °"« John ilo« appi

'

.

woJ, then and there duly '1/ tf .K T' ^'""'''^ »''*' •"'«» PW-^S"™
of the Judges of HerSill « " *^n

"""""'•'* ^™"°» <^- Johnsof^

f'.I«ely, wilfully and corStlv 1^1 .
"""^ "P"" ''" «"»'' «ft>"«W

Steamship ^;6erto ,W did not h^ F^.li . u ""^ "'*" **» "*>^^ °» ^^e
-id plaintiff) to, wo^ on Crdel^^^^^^^ ^'''"'«'-' *'•«

vessel so named tW lay iu t^ Port «fM?!'*/^'" ^*" *''' •««'»«»•>

-id John Ross) was s„'p;Ld;^^^^^^^^^
Ro« did hire several mrTworkt K^-, l^fr '" *^"*^ ^'"' "><» -^^hn

month ofKove^,ber last, ,„d dW h^^^S' ^t^ ^'^«^'^P 4l9erta in the
^id plaintiff) to^^o; g:^^::!^'^"- ^C Samuel ISdwanls. the

^^^--^^-c^:s2^^ .

^

\i
I

:^
"*- ". i^

-
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Joha Rom.

262 COURT OF QUKBN'H BKN(!n. ia«4.

(Mrjary, •{{•innt the romi of th<i fltntute in iraoh oniw mado nnd proTiM, aiid

•('niiiHt tlio ponoa of Our Lady the Quean, Ilrr Cruwn nn«i DiKnitj." .

Treffltf liainoiitai^ne, Itt^puly (Mark ofthoCirouit Cntirt, wim the flrnt witneiw

tiaiiiinuil fur klie prrMuciitioii, mid produoed the r(<cord in tho onm nP Kdwarde

V*. The Ciiiindiiin Paoiflc Uuilway Coinpnny, in whi<ih the lUfcndant wan oharKod

with hnving oomniilted tht perjury Tor which he wuh tried. AAer the writ and

deolariilion had been pntvcd and rend to tlie Jury the counmtl Tor the dcfonoe

aiked that the plea be alwo road to the jury, whon the wilnuMH Htntod that the

plea was not in the record and oould not be Ibnnd, nithougli it appenred that a.

plea had^boen fyl<>d in the oaune.

The defontlftnt, by hiH oouuhoI, immedintoly took exception to the production

of an rnoonipleto rooord, owin^ to the nbHOUee of the plea, whioh waH neither pro.

dttoed hur proved. I, however, directed tliat ihctrini nhould be proceeded with

At the close of the case for the prosecution the defendant Hubmitted that.there

was no case to i;o to the jury: 1. tkcuuso the whole record in the oauso in

which the perjury charged waa alleged to have bovq Summit ted bad not been/

proved. >>y,

' 2. Because it did not appear that the matter sworn to was niatcriul to the isau^

in the eause.

I ruled Ugainst the defendant, who entered upou lits defence, and the jurr

returned a verdict of guilty.

The defmdant then moved that the verdict be set aside, and a new t(ial

ordered on the following gntund.i. Motion on the park of the defendant, John

Sofla, that the verdict in this case rendered by tho jury impanollod be set aside

and a new trial ordered, for tho following amongst other rensnns :

1. Because the said verdict was rendered contrary to the evidence given on

the trial.

2. Because at the trial the record of the case of Edwards m. The Canadian

Paoifio Railway Company was not produced and provud in a complete state, the

said ease being the case set out in the indicbncnt as the case wlicreiili issue had ^
been joined, wherein the alleged perjury was eommiacd, the pluu fylcd by the

defendant not having been in the said record, andwt having been proved, on

(he said trial. ':'':.
^^,

'# ;'"'.''
3. Because the facts set out in the assignincnt of perjury in tho said indict-

ment in this Court were not foots, matlers or things rec^tiired or authorized by

any Act or law, now or at any time in force in the-J^uiinion of Canada, ot- in

tho Provinoo of Quebec, to be verificd^r otherwise assured or ascertained by or

upon oath, affirmation, declaration or affidavit of some or any p^rcon, in the said

ease of Edwards v«. The Canadian Fuoifio Railway Company, set out in the said

indictment, wherein the perjury charged ia alleged to have been committed by

the said defendant. * >. # >i

4. Beoause the faotCj matters and things contained in the as«ignment uf >

perjury set out in the naid indictment were not facts,matters or things rc(}uired

or aiithoriied by any law or Act now or at any time in force ip the Dominion of

0»a«d«» or in the wud Pfoviaoe of Qaebea. to be verified or otH#fwiio awured or
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COURT OF QUWSN'8 BENCH, im.

ft. JJ«o«u*, ,|,„ pU in th« c^ of Rdwtrd- .-.. Th« C.n«ll.n l».„iflo K«ilw«T

wh.t l«ot-. uiauon. or lh.„K« w.ro n,<,«ir«d or .utl,oriiu,d to bo voriflod or^ othorwu« M.„r«d or ««r..i„«,l by or upon .h.o.th of iho ..Id d.f.„r t

' f
'^7*' »0r tho ...denoo of th* Hon. Mr. Ju.tlo« JohD^n, thoJudgoof

1. •! 1 "m
'""'""^ *'"•

^^'"r ^«"'^ ontheflfthd^yof Mu'TaTt
p««». when the MidoMo of FMwrdH .;7Tho('«„.di.„ I>«,iflo RallLooJpry

perjury .0 th« h.u1 .ndictmoot coniuood worn not f,.eK „.a„.n, or thfa™

d t n r'a T'''V"'i??

or .fiavitofHomeornny p«n.n. or of M.; defJ!^d«nt, ,„ ho.«.d«uitof Edward-/v-.TheC«n«li«n Paoiflo Ii«ilw«y Con.p.„vunder or .n virtue of any AotorL then in force in the Do„.inio„ ofcnZorin the Province of Quebec. 1

-u-ua or

thJinl!::;nfj::^
"^''" •""-^"'^ ^>"''"«' •^ • -- »-• -» '^-'-

I reteJ'to r;?.'"'
i" tho ««ignn.ont of pegury i„ the-.f/Mictipt.

1 refuHed to gnnt thi. motion, but, at the request of the defendant, I N«,rvedfor the conaideration of the Court sitting in Appeal the following que!ition.\

_
1. W««: it neoertary for the prosecution to produce and to prove at the trialthe plea which h«i |«en fyled in the case of Edward ... The Canadian Pacific

"
mmUt^T'*'"^'

'" '*''"*' """*' ^^''^^'^ *'''"'8«'^ *«» •"««««* to »•"« been

JL^""!' "'^"^'^ ** P™''" **"" ^^ '"*" •*«"• t« ^J tbe defendant as

.

alleged in.the indictment wer material to the i«iue in the cam» in which the
dorendant was examined ?

-Co the hearing of the cause and at the r«qaest of the defendant the reserved
onse was amended as follows :-By adding the evidence taken at the trial except
such u had reference to the Recortl in the Circuit Court, and to the iwod
ohfmwter of the defendant,

*

3. If.considering the evidence and tb» whole cirottmatances of tho case, a new
'

trial should be granted to the defendanMfj;^^
If the^Court is of opinion that ett|^mbove questions should be decidedm the affirmative then the verdict slfoJM^^b set aside and a new trial ordered J'

'

prayed for; otherwise the verdict should rematn in force. '

The defendant was admitted to baU to appear at the sitUng of the Court of
Queen's Bench to be held at Montreal in the month of November next.

MoMTMAi., 17th Jane, 1884.
'

(Signed), A. A. Bomon, 0. J.

John Koaa.

,:>_ ., - ;^-
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Rcgin*
TB.

John Roaa.

V >

, The judgment of the ,<?ourt qf Queen's Bench, Appeal Side, upon the reserved

oasd above Httited was lis follows: >

" After hcnrin^ counsel, ns well for the Crown nw for the defendant, On the case '

resorvqd by the Court of Queen's Bench, sitting on the Crown Side at Montreal,

and (nature' dolibcrution had thereon
;

Con8id,ering that there was no error in the rulin^H of the Judj^e presiding at

the trial against the defendant on the first and second questious reserved iu the

reserved case
; ^

>

But eoiisidering that from the whole circumstnuceB of the cawe thcVa., appears

to have been some nii.sapprehe|ision as to the niituro of the (|uestions pu^H<) the

defendant, and a» to liis answers thereto, and that, owing to Huch luisupprchen-

sion the defendant may^ave been taken by Kurprt.so 'iind the? jury misled and.

that it is proper that a new triiil be granted to the defendant';—
,

. This Court dhth set'uside the verdict aguinsti the defendant, ami dotli order

that a new trial do take place in.due courtjie, at flie next or !4j;any subsequent

term, of the Court of Qileen's Bench sitting on the Criininal Side at Montreal."

D. if«rry,/i,'»^., attorney for private prosecutor.

Wm. H. Ket'4:, Q.C., attorney for defenc^nt. -* -

i
" J

" vPresent :-

COURT orQUEEN'S BENeil.

-.' (Appeal Side.)

' MONTREAL, 24tH SEPTEMBER, 1884.

-DoBioN, C. J., Monk, RAM8AY,'sC!«0|is, a^:

'
, - REGIJfA ^

JOHN SCOTT.

w

BAify, J.J.

.

UiLD:—1. That in A prosecution uifder the ^Z and'SS Vic. cap. 20, sec, 25, it^ \i mt neces-

/ Barj to allege in the iodictment that by the refusal and neglect uf the dt^endadrto

'

' ' supply the. necessary goods, etc., to his wife, her life had beeii cadangercd or her .

;
^

' health permahently Injured. -« ..
• .• " •

.

^' '

2. That it is not necessary tt> prove upon the trial tba,t the life of defendant's wSv '<

. . had been endangered or her health permanently i;n)ured %y bis negleclt to provide

hel with necessary food, etc.,- in the absence o^' any allegation to tliat .effect i^r tlie

,yidictment, . )(
^

' <

'
'

*
'^".>v

"
'

ii
'

'
:' '' ^'" '': '

.

TRe ^lausikof the Statute, upon whidi the ease proQccded was jna fbllows:—!'

.

" WboBoever-Jbeing legally liable, either^s ft husband, .parCnCj gvwdian or cotti- "

mittee, master or mistress, nurse or otherwise, to provide for ahy^rspmits wife, - >

ohil^, ward, lunatic or idiot, aj^rentice or servant,, infant or otherwise n«4;es.<iary

lectsiging, wilfully and without lawful excuse refuses

or UD|awfiMy.or maliciously does or causes to be

9ueh^ apprentice or servant, so that the lillf^of

mrvant is endan^eti; o^^he heslth of such apprentioii CI

teen, or is^ikely to/D«,_gerti)aneDtlyiDJui:ed, is guilty ofW
lie to be nflpriso&ed iu the pen itentiary^-fbi^i^

't" '.-, ." *. v ^ .

'
. .,

'

,

^.;

appron--. .

vftAlf'baB'^

"(fr, and* '

,,*^v

$
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;A

W 'it/-

7

^.*.
«•?

ing thi«e years, oyod nbt kjiMthiin two yeiim, or to bo itnprlHOoed io any other Reg^na ,

gaol oi place of confinement for niiy term less thun tyo yearn witfi or without hard
j^^,,^ ^^^

labor.
'

^ •
.

' ' .i. -v, • , -^>.
'

. / *; ';/..:,

The following fo the ease as reserved by llio Ifou. Ohiqf JjwtiCe Dorion : '

'

'* The defendant, John Scott, wiW tried bcfonMno:on the 10t4i of June iubt,
'

'
._

(1884), on a'ohai>;o,^ under the 32 and 33 . Vic. cap. 20, ^o. 26,- of having '''

y
, ^-f

refiised and neglScted to pitovidc 'nec^fwnry Ibod, clotl^njj; and lod^ng for his wifc, '
•

1>! 1

Eliaabeth McDougall, on an indictment in^thcfiillowing-tornis: r ^ ^ >^ ; |

. That John Scott; on t4»c 19th dny of^April, in the year of Our "^rd one, ^ '*^°
" >i

thousand eight hundred arid eighty-three, at*the city of M«M^l^treul^in the Distj^t

ofMpntreal, then t^irtR the husbvid of KUznbetb MeDou<?all; and then being

. legally liable ashefJiuaband to provide" for the Raid Ktizitbcth M^Dou^ll, his ,_. .,, , .

, wife, necessary food, oMhUijJ! and lodging, nnlavifftijly,' wiUVilly, and«rithout lai^
. f

i^ ' ^ | j,; jlf

fill exous^ did refuse and^neglect to provide the eaniC* > >

L.l'ul 2
After the case for the prd'wcution had 1)060 closed the counsel fof the defon* . >,

dant 8ubiiiitt(\d to the Court that there wan iio cnse to gaijo theJjury.^inasniuoh ^ ,
i

as it. was not alleged in tW ii)dietincnt, and it hid iwt been prpvcd that, by the >'

Q^li^tflf the defendant to provide foM for bis yfit'o, the said Elizabeth IVfc- "
„ ,

Dougall, her life had been endan^red or her health was Jikely io be perniatiently ' ,
* v

'.injured..' /'.;.'''. •..',.' .'''.<.'." ' ,

'

J. ruled that pitting the life in daiiger or causijfg a, ptfirmanent iiyury^ ' ,4^.: ': -

health, •as mentioned in«eo. 25 of the abvvc-citod Ait,^ merely applied to the 1 :
oflfehoe contemplated in the seeoitd part of tfie Boetiou, nauHsly, that ofcausing or " .'

.doing 8ome;bodily harm to an . apprentice or servant, and not |o th^ offence ;•'

mentiotied in the first pbrt of the 'lection, {|fat ,o( a husbi^d neglectiftg to^rp. ^s^ '" <

^e the %ie88a^fbod,Syie.,fbi-fii8 wife. ' " . ; ' ^ ,v V ^ '

The dfefendarft thereupon entered upon liisdefenOfe» and thejj,ury>ethmed*« * '
,

^rdiot of guilty. ,
<^' "'^

,
•

^ ; .

'^

'.i i
'

the ri^ttest of the defendant LhavereWrved thecasetVtr the opinion of the V "

fQtieeu's Bench on the following questions: • * . ' j .. , * ^
as it necessary to allege in the indictment that by th|rcfuCal andneglect ' ,;;

' ^
"

. df the defendant to supply the, necessary food, etc., to his wife, her life h»d ' ' ,

beenepdangctedor hey hca[tl> permanently injured 'I

^

'.^ -..,«.
-

2. Was it necessary to prove that the' life of tboi^'endiint's witij^'ha^ been ',

endangered or herl^erflth permanently injured- byj»l>is neglect to provtdp her

with nocessa'ry fo<rfl;ctc.', in the absenco of any allegation to that effect iO;-the ]]

r indictment?:, » ,- i < \'

In tMfBVfeUt b'fan atfrmative answer t(j either of the above questions, the ver- >i

diOt.o^filty jhould be set aside^ otljRjr^ise^ it slio«|il sland.

'
- #he defen(W>t wl^ admitted to iJail, to appear at 't!io next term of The Coui* '.

*

of Queen's Bench holding criminal jurisdiction, and no^switeiice was pronounced.

'.MpNTMiAL, 17th June, 1884. *
J^;

^^'
. .^ .. »

.^ ^ .»
. ^ « ,. (.Sipped), ,' A. A. Dobi6n.'V '

Thijid^ent upon the above ease" \was as follows :—" After hearing cduns^

fell fe|tbe-Orown as on behalf of the defendant, andbSI«Melibmti6i» had on

Bmnsmitted from the Courfof Qgc^n's T^wth sitting on tfil Qrown Side <

W..

|;

TBT—
•• »

^'c/'

:: :V;--

^'V^

'
T~rr---
—"•—

'
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(^g QUBgys BBaffCH, 1884.
'

^ "^''A^i J., diawntiente.

*fp?:^^**»«™«y for defendant. .

|:.^ I

^Jf

*

j^

# OOUR SUP^IBURB> 1878. \ l

4;. MONTRISal; IMARS 1878. V^ •

Pw5»nt
:
L'Hon, Juge Rainville.

,
.

'

LOUIS SAUNDBUS, "* - t

' D^K OSlINA V©ISARD,<a^ ^ ' i «/ ";

T "

FIIAN90IS DERAGON DIT LAFRANOK „ al.,

LOOIS aAUiH)ERS,

T«Hrf-84ISI8,

.OONTUVAIT.

,

" , <
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Voioilejugewen^delaCour:
• ^ « i «. .^

LaOour.eto. '
. .

. ^ '
l'-^^*^

W^oncetteo«U«,M^t?S«,«ras parledoJur d.n.Z «^- potJ d^iSfK

JniSM^-^ri^**"" )" "^*"" d'iniaWssabiliUJ et iooewbiliM de. la dite

de'l^Z'JrSrJ'^ '^^^^ -Wes-rrdt^ en cette diiuiK. Bont le. revenua «

nL T*^ '
'^"•* '" ^''^' ^"•^'^•tion d« demandeur av^o ddpepa."

rI'^'^'u^'TJ
^^'^'^' *'«"' «1» de'n'ndeur contestant

/% c< /?o,«</„7/,cr, aTOCatfl deJa difendereaw

1 1 I!

t

1

OdUB SUPBfilEURB, 1872.

MONTREAL, 29 FEVRIBB 1872.

.:..^--;-i -;,:,'."" • .mackat,j. ; ,. . / v
-Bcwot/ w. /'o.^er, ,John Rodqers et Annam,dger,.

'

Jo«»:-Q„e,pourf«iremW„temr une' action «.ntre ies Writier. d'un 'd'wan't » ;'«t

V V,^' •

W4§eV qu'na y*nt- '^^

. Qu'il n'egt pas Aon ploa n^cesBaire d'alteguerde ouelte luini^r. li. i.i-j.-

tion, sans dire comnrant eltea le donnent : c-eBt-i-dli* nn'il ...<£V r

Ledemandeuralldgue:: ^
; i?**^' * ', a

' '

_Qa6«tH,mn,e entrepreneur UVfiJtp(,u^ jfc et son 6p«Me<!««5d^e co„,na«ns e„ biena. A leur requJaition, dilfe^eptea (H,i«,truotio,setCl
des: watdrioux au montant de $289.73.

' ^^

_

Quo I'epouso du d/fendeur Foster eat d^d^ j«a«,^t pow*,^Js et uniquesWnt.e« Ies den, autres d^fendeurs, J6hn «od»«« «t AnJia^gers^ ^,^^0sonpr«*.er manage avec Ppter Rod^^ers, lesquete on| a«*pt^ la suocesaion dereur mdre et pris poSsessioi) des biens dont ils jduiSuaient

. $289,73, con re^Jed^fendeurClpfles Poster pour ia toClitlTdJ^ dite dette

M quart de cette dite j)e4te oontrt (fhapaa dea d^u, antrea" dato>.d^^' JT^
liftiUtit de IBM dim iifere d^M»i^ .

'^ v 7 -^

/*

^'

•.,- V *
y- i^

—

—I— »/

"
A,

f'
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r'

V'.

Benoh Pourquoi'lf conolut & oe que lea d^fendeura sbient ooDJointement oondamnft

FoJter, *'"' W^' f* 9i*o Bommo de $281^:73, savotr: le dit Charles Foster, pour 1»

JohnRodgera totalitd-do ootte 'ditesommo, ot les deux autres d^fendeurs John Rodgers et Ann*

AnnaRodgera. Rodgera, pour (|haouD uu quart de oette dito somnie, savoir.pour •72.04.

Les d^fendoiiirs ont plaid<$ qtfe oette aotioo ne pouvait dtre maiate'nuo en

droit.

Faroe que le| deinandeur n'illdgl||i pas que^dpouse du digfendeur Foster soil

. ^^i^deo^dde ihte$w ou sans testament.

^" jtT
" ,P»«» qu'il ta'atUgue pas de quelle manidro les dtffendeurs John Ro<^rs et

7v>r' .Anna Rodger^ ont accepts la ^uooession;

Partie que h demand^r oonclut ii la oondamnatipn oonjointement Sles dtfftki-

- ddurs, tandis'^ue d{in8nSnbelle, il tillSi^ue seulement le droit de reeouvrer le

g^rtdeJa -sdininie gftojam^e qontre Johji^ Rodgers et Anna Rodgers

;

£ ; :^ai^'^a'il1illdgue avoir un^droit pour le tout oontre le d^£uideur Foster sans

'diroikoiament il en a le droit en loi

;

^
Faroe,que le d^'andeur n'allegue pad que I^ ouvrages faits et lea juat^riauz

ifoih-dis au.d6fe)ideut Foster etd,, son^poosetient 6t6 d^iyr^s k eux, oa regos""^

•ou aoeepws pari edz. , _ Z .

-"

.' 'Faroe qutE^i^er opnolusion^ ne d^ooulent pas ties pr^niisses. :

' La^Cour a, /e.29^evfierl872, d^boqt^ lad^fenseen droit. ;, '

B(mdy,pdv^\e demandeur, '
.

-

ilfon& <i& j^ut/er; pour les d^feadeurs. ""^ \''. • ..*' .^v.'

SUPfiRlOli oour't, isli.

MONTREAL, ^TB irOVBHBBR, 1881.

Present : MAdCATf^APiKSAU, Buchanan, J.J.

70i^ A. HoRAR.

w.

* A
\-

MILLER,

V-.,

HaLD:'<-^'l. Where capias is founded upoiw belief of plaintiff that

DlnSOAMT.

idaat is atjout to

le haiixkn lo

w^f

-t-^

itgttndaat
abscond,, and states tiiat his reasons fof'SO belieriiiR ar^n|th(
infocmed by A B and D that affidavit^ not i^sofficient."

^^
..

"^
2. That under the circumstances of the case proof that the ddkdant was not

jmmi^diately about to abscond, where it appeared that he hM^nself dedafed
4bat, .lender certain not improbable conditions, he.would go to «Chieago, and

- where intentioB to defraud was erident, wat( not 'sufficient to dMiftoTe plain-
^
^' tiff's affidant. .._ . s'^,4'

dPhis was a revievil\of a judgment prononnoed^n the Ist day of October, 1881,

vdismissing a petition to quash the capias issued against the defendant. Ufaf^

-fftoto lu set forth in 4^4 a£Eidavit ii^iere as^ foUofrs r-4- ^
,,;

1. Tbe ordinary aB^atioas/^of pe|K>B|d ifidebtednesB i^ the^miia <^ ont
'

..'sr:

'.'''
/V, "v"-;*"'^'..''''" ''--' ,'''';"'' ; ' "j^^Si-.^;

' '> ' t \: ;^' "vW""-^ '

r. .'HA'^"':r :-::''':" ^-^ ;:,.:

tstM>^^^J^:m:

CP
*K

&

-t-i.

*. 2. "That
" Hew, and \

"now imned
" Ounada, wii

"in partiouta

"informed b'

"5#mt."
'

l^efendant

the clauses ol

"That the

" to leave the

•* fraud, are v

[_ "uhder n oaf

"plaintiff is i

" of defendun

nbout to abni

Qompmiy, as

•rreste^i he w
there.

Two agent*

defendant wai

(ha^ he occup

of disHHissing

On the oth

fui-oiture, wh
hour onStttui

I'""
"fleiifced ; that

,
^^»r, who vi

.^
the same thinj

.Broekvillehe

reqvire#&0M«

'S\\^ judgDi

ing ponsiderai

" Consideiri

,..:
" tailed in *bi

* "d^Bdantfai

' TlfejildglB

iHOtiyes.

•Afchitald ^

rnrch^ Ch

''„'
'

bfi 'if
' ... - . #!

'A C'
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*. 2. "That the deponent \aa boon orodiWy inforiuod, has good xfimn to^bife'F. A. MoBm
' liefe, and terily and in his oonMiiiUQo believcH, »hnt the said Charles Millet Is

„* .'••„
'^' now imnediatcly about to leave the l>io»inco of (Juebccand the Doi«ini»W of

;.

II

Canada, with the intent of defraudirig-his creditors in general and the plaintiff
_"in partioutar, and dcponout'H reusons for so beliuviug are that he lias |been w
"informed bjr «he said Jahn Egga;.and bjf one Miller, of the city of Montreal/

L'efendant jwtitiotfed toqun«h the ^id oapirfs in law and in fact, and one of
the clauses o^his petition was im follows :— *

"That the roasorts stated by plaintiff for his belief that defendaiit was about

I*

to leave the Province of Quoboc*and Dominion of C.mnda, With intent to de-
- fraud, are vjh^uo, gertcrnl irud totally insufficient tojjive grou^^d '

for an arrest
^'uhder a capias, insbjuucl. m the nature and^xton^flJftV- inforiUtion {,^iven Ur^

"plaintiff is not statejjj nor thair they have any causo, or arose from statements
i' of defendant." The ddciKkut in his petition further alleged that he-Was-not

h about to abscond; th.'it h.Mvas in the (.m,.loy of The Binger Manufacturing-
gompniiy, as their agent m. the Town of Brock villo, Ontario ,v and that when
arrested he was abont to proceed to Urock vilfc, to fulfil his d^tieB as suet agent
tliere. , •

,.^,
' ''

- \ ' '' V-v ^v

Two agents of the Singer iCoiufflny oxai^ined by the defendant swear that the-
defendant was in their employ in Urockville, Outaiio, at the'thue he Was capiased-r
thaj he occupied a furnished house therS ; that they had no iftttaediate intention
of dislnissing him. • .^T

On the other hand it wasjt ptoyed by plaintiff that defendant had moved his

'

fui-nlture, which was the security of plaintiff's claim for rent,' secretly, at a late
bout on Satutday evening, and h^d got it out of th<> Province before it could be
«e%d; that he had done this.with a view'to defraud, nu'k had counselled one
Bggar, who was joint tenant and jointly responsible with him to plaintiff, toJ
Jhe mme thing

;
that he had sbveral times staM that if he did not swxi^d ln\

I
.Brodcville.he would go, to Chicago aijd, furthef, that the-^nger Cotnpany
reqij^ire^ ioMrf* from Kim which he had difficulty in furnishing.

.
*..,

TIi^ judgment in'tho Superior ^ourt (T^orrance, J.) was based on the foUo^
ing (^onsiderantiB

:

';

,

' .• "
. -

'

" Considering ^that the defendant hath not ma^e, good the allegations con-

IK 2^** *"**^^ F»'tion, snd that- said fwtition oli^Kt to U dismi^d, and" that
^''d^Bdant ta'th not^isproved the allegations'of p)laintiff's ^ffida^t, dotl^ dis.
"^^^^^'" ^ '. • '

:'7:v
''•''•.'' --'^-^ I - .'

THi^ij»dginentj?fig^<iaanimously c'onfirined in Revi^V wiihout change of
motifes. : '.-

• { "'
_., .

•.„ -®; . ;,

•.^^cfttfiaW «fe J/» < oz-mtV/c, attorneys for plaintiff. *• J* ,,'
.

^'

ObvlM MiUMT

church, GhufleMu, Hall &. ^<tt'a?er^*attorne^8 for defendaittr.
^'

'^; '
flt'-''

I* •

I' ^ * -J

'.^%

.. i

'K', ,j*"^" •'*"-.,

.ft »"JV

"W '

-W ' .* 'h'
.rf

^V^^-. ^ Jt.

y.fr^\:^jj. ^M'':f

<.- 5* '#,
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LAMBERT 8AKAZIK,

P̂imioMMij^i^

vi.-

*
Scire/aclu».-

THE BAKK OF ST. HYAOINTHK,
'-•

^<"fe, .

'

. -., DirBNDANT.

•Petition to annul the charter of a. bunk.

^ la the matter of the petition of Lninhttrt Sarasin, pr«|Fii^ that the Attorney

"Oeneral will prosecute butbre the Hlxchoquer Coitrt of Canada, iu the name of

" Her Hajoiity, the Bank of 8t. Ilj^oiniho for oertuin alte)j;ed inffaetiona of ita

^ohfirter, in order to' deetare the charter uf the Huid Bank tp^^HurfeiMd,

/* together with its rights, piwers, j>rivih)ge«andfranohisti8 of oorporation, and

"tberdbj dojastioe.

"

v. \.. :\ "
0: ,:-: --^ivv

'•'

. Att. Gen. A. CAMMKtii.—^i» tnatter WM aii^edliiefore nieon the 22od of

June by Mr. A. Laoo8to7-Q:^7tbr the petitionej-, and MrVAbbott, Q.C, for the

(Qorponiition, and again, after the fyling of nti the affidavits and doeumentary eri-

' denoeop both sides, by Mr. Luoo«te antlWr. Hiootte rcspeotivcly^on the 2nd inst.

it was treated a^ aft npplioation ibr a^< for a writ of «ctVe/«cia», to bo prose-

outed in the name of the Attorney Gieneral, but by the petitioner, thi>agh the

^petition does not ao ran. ^
'

The Bank of 8t. Hyaoih^|i« «« a corporationW^ted by an Aot of Parliament,
,;

36 Victoria, ohap. 13, and is domiciled at St. HyuoiQthe, id the Prorinee of

Quebec... ' .. -v- '- ;."'.

The petitioner does not allege ^atrh«% has suffered any prejudice by reason of

tiealleitd infractions of the bhactfl' yhe^ in fao^ av«rs that b« is pet^tionilog

in the interest of tile public. < " •
^'

- It has been pressed upon by Mr. Laooste that the fiai of the Attorney

General in such a case as this' should go as " k matter of right " upon the presen-

tation of an ex-parte reasonable case by the petitioner, and that tfa)9 Bank shralf

not haye been allbwed to file affidavits in c<intraveff^ion or rebutta'l of the peti-

tioner's; |>nma/acta ease ;and before entering ir^to the facts 1 desire, as fer as

may !» in my power, to state the principles upon which I think the Attornfty

General should be .governed sin, df^aling with an application 6f this kind.

Tii«!> ordinary appPicatiods in Bngland are against jMifen^t of incorporation,

whem tne Crown, through its Courfe', can cancel, on suffiisient ground, «»hat'the

Crowo has grKnte4 ; but, here. Parliament has incorporated the Bank, and I-

find no authority (and have asked Counsel on both sides for a reference to any)

of a cas© wheret an ^English ^ofirt tas assumed to aiinul a charter of inoorpora-

tbn created by Act of Parliament. , .

- BeferenoQ is made by Mr. La6oste to the Canada Joint Stock Con^iaaies' Act,

1877^ as esbabluhipg that no difference exists between charters creirtfld by let.

..J^

" /*.

>^ Ai,.
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ten patent nnd ohartcrR granted by Parliament, beoauBO, h^ theprofision of L. Saraatn

(hat Act, ohartors p;raiitod tboruunder inyost the Coniputiy thereby, created with j^^ gJIlik of
ill tho Biinic powen«, privilygoH, &o., " hh if it were incorporntod bjr a 8peciul Act Ht Hyacinth*

of Parliament, embodying the proviMonn of thin Act and of tho letters patent. '•

That provision, it Hecms to me, is no more iUnii n doleJfjl^n' by I'atrliament to
^

the G^ivoriior (ronenil in Ouneil, inccrtnin caHes, of c<Ttiiiii of itH powOrs, such

powers to be cxcroiscdnpon eoniplinnco by intitndin<; corp(|ra tors with tho pre-

iniinury^eonditions liiid down for that purpoF^r. But the voijy fact tliut the Joint

9to«k Coni]mnieM' Aut spceially exelndcH banking from the purpose.s fol" which a

charter may [jk granted thereunder, oicnrly shows tluit Purliituient tltd^iot intend

(W delegate' to tho (foveinor Oencrnl in Council its powers in jpfipcct (o charter-
,

ing bunks, and estublishus u distinction between the oaso j>f a bank iniiorporated

by specitd \et of Puriinment, iind«a company .inporporuted undtr th^ provision

of a general Aut. And even as to general patents, the powers therein contained)

when they uro (aid dywnin eiuibling A^tsof Parliament, ohly conic into life by
the breath of the (!rown, imd, therefore^ I think, differ essentially from Acts of

parliament creating corpi9t-:it ions. -, J,

^Mr. Lacostc refers mo to the case of Derby v». The Qaeon, 12 Clarke &
Finnelty, 520; but that was a prooocdingagainsta person who had usurped an

office created by Act of Purliamcnt, and the proceedings dia hot tend to annul

tneAct^but to'ro^ultte proccediugaand retjresd it wrong committed iinder it

The Act itsoirrcinaincd untouched, 'and tlie-corporation cre:^Eed by lit was not for

a moment in jeopardy. The reference tc^ Slaokstono 1, 5^2 " Oprporations."

does not seem op|)osito to the p€|int in question. -

I am aware that my predecessor, Mr. Attorney General McD<^iald, in the

caseoC-^' LaVBanqite Nationalc, '.' whiobjlielcl a chaffer grunted by Act of Parlia<

meiit, ,gaVe m^Jiat upon an ex-purte application for a wri^ such a* is now applied

for; ajfid that in some of tho^tatesof the Union H had been held that in thia

jrespcot there is no distinction between charters granted under the great .leal of the

State and those grunted by the Legislature. It is not a question upon which I

need express 'an opinion ; but I thiijk its cxislonoo increases the responsibility of

-the Attorney Gencrar before whom, an applicittion of this kind, against a charter

granted by Act of Parliament, is madp.
»

The Counsel of the petitioner endeavored^p minimize the discretionary power
of tho ^ttoriiDy G.jitoril, as far in ww pHsibl), 'and urged lipoK n^e that, if,

asautning the staitements made in the petition to be true, I was of opinion that

an Infraction of
,
the charter—one or more—hjid been committed, I ^k bound

"«x debito justitiae, " upon tho pr,ima/acie ovidenoo furnished bv* the peti-

tioner's deelaration of their truth (under the _,Statute for Suppressiiig Extra--
judicial Oahs), to grant niy^^foF the writ; but^such a doctrine would, in faet,

deprive th^ Aitoniey (rencr.il of all diaerction, and put it in the power of any
malevolent individual, upon aa ex parte statement,'^ to bfingjjin incorporated

banl|P^ matter of what magnitude, or with wi^at delioate and extended inter-

ests-^^^dre the Courts in defence df its oharter, a position which, even if il

\f

I.-' t^r

^ -•—. —

•M

" • , T .
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\v
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l/.Bi«ilB-.eniorped fVom the prcwnco of tho tiibimnl without »tnin of wrong-aoinjr, uiiKhl

B«»1w''?^
bo attended with tho ^'ravont t^huUh to itH Hhnreholdew, dcpositorB, and other

^
/cjoihe. orcditora, and be rcflooted upon tho wholu community whcru tho coriioration waa

doiiMoilod.
„ ^

It iH conlondcd thut undci- tiicprovixionH of articlo 1»!»7 of iho Codoof Civil
Proooduro of Lowor Canndu, it is n.y duty iih Attoruoy Ocnonil to pro^-cuU, in
this oaw», in Jler Miijwty'n name. uiM)n stcuiity Jbeing piven to induninify Gov-
crniucnt a^ninHt coHt«. The aiticio in (|U.-Htion in founded on 6, S. h.ii

, cap,

88^^. 2, amJ'oxpiCHsly BtutoH thnt, in o»hc« of violation by acor|K»ruti«n fl»' ii,
"ha^, "

I' 'i
*''" '^"'^ •'*" ^^'''

^^'"J'''*'3 '« ^ """'^y <^'''P^ral for I^.wor (;tfnud»

^
.

.
'•'P'^""*? '" *''"• MHJesty'8 niini.', cVc." It was not rHerred to (...argmneiii;
butl^vo myself examined th.5 .Statute croatin-tho.offiec which I hold. U\
> Aof.il, Vic., ehnp. 3!), hoc. 3(», and by it the A'torney (lencral ofCiii.udalii
.charged wjth the powers and duties wliieh, by tho lawn of tho Hoveral proyinue»,

'

beloegod to the office of Attorney (J..,„.ral in/each province* up to the Jimo when
the British Nortli Anierica Act, 1807, came into effect, and whicli Iuwh, m^f'
tho proviHion of the .said Act, are tVLa4idinini«tcred i^nd carried into oflcct by ;

the Qovernnient of the I>oininion. ».
'

Tho B. N. A. Act, I8t57, see. 91, crtninly confcr« on the lltoininioo exelu-
81V0 legiHlativc authority with ronpect, liHcr „l{u, to bankin^^ tho iucorppration

'

of banka and the issue of pnper money, bih, I can find nothint; in it Whlclfim.
posea on the Governn.cnt of the Dominion lt1.edtity.ofadmini8tcrit.g or carry-
ing such laws into effect; and on mo the consequent duty of prosecuting a for-
feiture of a bank charter. .1^ ' *

It is tho duty of the Government of the Dominion to administer and carry m
effect such laws as those relating to Customs and Inbnd, Revenue and Mih'tia
iind 80 forth

;
but bwH lelating to banks, save as re^ards^dulies imposed by the

Banking Act on th« Executive, or to be iuferred |'r»m the law, ffre admrrtisterad
in the Province where the Bank is dopiioiled. 'No'dou'bt if a Bunk violated the
tenns of its charter, and if tho public intercHt suffered,' the Gov,;fnment,of the
Dominion could take proceedings to forfeit its charter ; but no duty imperatively
devolvea upon mo under the language of the Statute creating n.y office in respect
of Buoh a proceeding as the present. In coming before m'e the petitioner imi«i
rely on his rights undpr the common law

; tb%.se rights are,' I think, Oorreetiy
laid down in the authority to which I shal] thereufterl^fcr.

.1 think it >ouW be most unSJftunatc if the law,^ Mr. Laeosi* coutendH
made it tpip^ratiye upon the Attorney General, upon n prima facie ex-jmrit
sUtement being made out of ^uch facts fiTidioved a violation of the charter of a
Baidt, togranthi8^a<,for a Writ of «ci>c/ac»<ii. *

I believ«f, howeifer, that the Tiht vWiU^not be found to be to unroasonilo.«>
Itt the firft.<i»l8eei^ ^he Attorney General in a case o* this kind, may and I

tbink shfeuld, jjCT^tidlte.]he allege4 facte, "allow them to be controverted by
oounteik|Pdavit8^ilj4^r-docuraentary proof, on the part of the Bank; and
net a^lhit theiij tot»e>t|bljiihed as tho basis of action on his part until 'their

\j(|iEitfrduai)wtta«demanff(aMtc^b*aM(i8f»otioQ: .' °

==—
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inoajAibMVii^n him farther to ocmider l. 8m
ud burtful infraoMoD of th&oh«rt«r of., j;

HMMla
2n«]ljr. If HO eBtablished, it W

whether they amounted to auch o1i|||knd hurtful infraoM-" -. ...o^ vH«wr «.

-

the Bunk as to warrant the muhinory of theW being. Het.in motion, at the HtHj^daOMu
risk to tlie probable injury to the imporiuiiC attendant intereatn befoiareferred
to; and,— ,' ' ,- ..':" /^^^^ " ' ;' "

^^ ^''"^H' *''*' *PPl«"*nt haH Huffored any prejudice by reaaooofthe
allege<f-inrractietnor had any private intercat in the queatipn, lie i»a» endeavvr-
ing praise.

"
' » ,.

' ~~

The rule ia thuH laW down by Lord Campbell in the Que«n agninat'tbe Eaalem
^rohipeln«o Company, Kllioe and Blaokburn, vol. 1, p.':)54: '

i

''The defendantH' counsel rely upon data to bo found in th« book* that
""thi8/?a< is matt^ of right. It is a matter of right to ail who arejusUy
" eotitlod to it, but those only aro entitled to it who suffer a prejudice by the letterr
" patent and the breaoh of tho|]onditioa upon which they have been granted. No
" monduinuti would lie to the Attorney General to grant \\\»fitit for a scire/adot.
" If he wore improperly to withhold it ho might bo questioned in Parliament, and
" he might be punished for his miscondniBt. But upon such a oomptaint being

;' brought forward against him, if ho could show that the applicant had no inter
." Mt whatever in the subject matter, and was only actuated by -sploen or male-
" volence, and that it was for the public udvantage that tho letters p.atent should
" not be^kssoiled, instead of being punished, he would be applauded." (And
sec tho judgment of Wightmaa.Jf, in the same case, p. 33a.> . "

'

Tbe/kotsin tho cose before me as presented io tho-pctition have, upoQ the
prinojpio 1 have above referred to, been controverted by the Bank and supported
by the potitioner in numerouis affidavit at jgreat length, and he has in one of the
supplementary affidavit stated for tho first time that he wJMtedJs a shareholder
in the Blink. It has been my duty .to examine the varS^ilIegations which
these affidavits and the doouK^'etiUry evidence aubmittecbto me with them pre-
sent^lir my consideratiuu. - •

The breaches of the terms of the charter of the Bank complained of in the
^Pmtion 4ure as follows :—^ • • > '

•list. Taking a higher fate of interest than the law ajlows to be received bjr
Banks.

' 2nd. Advancing money on real estate..^. ^i » *..... ^
3rd. Advancing money on shares of the Bank.sf **

4th. Advaitoing' money on raerohandiie. wF
5th. Buying and selling chattek "M ^s * ^

6th. Buying, and selling real estate. ^ _,' 1«||^'

7th. Buying and selling abates of the Bank.
' « *

. .

All these breaches are averred in the petition <o have taken plaoe—cfenials, or
explanatik>E>« exculpatory of all are given in the affidavits fyled by thtf Bank, imd
re-aaeiertisps with many details and circumstances are sabmitled in the mass qf
oomtcir affidavi^^ and papers presented by th *^^^'*^'--^ - ^ "^ - ' *
synopsis of the statements maW in all the'se pape
weoro, but in^tbe meantime will oonsider in ,

~Ei«aohes^' the charter,in the ordei'ln wMoIi^thfij

^'

i^gf^

f

w

ler. I have .canaed a

ipared and placed on

each of the^legedDi ttie^-nlleg

%S

\^
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.•r.cr wo,ld be the ektrem* pep.Uj to whi«l. it could be .ubj«ted. I do notth«k there .h .nj^hinK in thi. ulleged inlVaelion of the B«k ofHt. Hy,M,iB,he
^nd. Advaiiotng monej on real estate.

. .

T''«" «lo«« not appear to have been any ^dvaneo. made on real chlate- but

-re taken .. eollateral to ««ure a debt already eii^ting; giviuR uL for thep.y.«cnt of .ueh aebt..-and taking renewal, of .he nol or bilJ wMch r«I

**^"*'J' «"»*.»"<»»• not adva^ioing money on waloatote. .

.

drd. Advancing money on the aharea of the bank V . -

* •> real^n* IrlH!''? *.!!'' ^'^ '''^'^ '""' ^ '''"'' «»«««'!»""• o«.-«..tiw„„^"
reai^n why be should nol transfer bank ahare. in truat to secure hii* endorserno why when the paper went into default, the trustee, Mr. St. Jaeques, .^0^^

4tb. Advawingmpneyon'merohandiie.
• 6t!J- Buying and selling ohattela. ' -

fith. Buying bad selling real esUte.
These three'

Hyacinthe, li

under the^

assets of

in ot^rs

the' estate of sue

breaehes may be considered together. The Bank ofSt
tinstitutionsofthekind.on many occasions, found itself
F dealing with insolvent debtors, and, to make the most of
Ink was the benefieiary, disposed, in some cases.dlreetly,

ird persons, of merohandiie and other chattels belonging lo

... r u
""" "so'vent debtors, and in other instances bought in the whole

time, buying aad.t,onal stock to work out that al«ady on hand abd bnvTn?Ir

172 d hT """'T "•" *'*" - '"''•P«"*'-» transactions, 'CS:; '

STt Zt "? ' "*"°''"« •nvestlg.fion of thit kind, but I oerta^

Z; t' J ?" "'"*'' ' pewon wbn does^not alTthat he huB auftred
».tf«,from.nyof»h..llag,dinf«etio«, (rilbo;gh . .he«holder b jJli^J
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•9d in a maouMuring oompuiy whish tha Bank advaMad mttaj to,) abal* I,
-««^ to have tli« «h.rt«r of the Bank dacUrad forfaiM I may add be^ tha| r»lZa <rf
whatovflr n..j l,e N.id fron, » baak^r^poiiit of viaw againat Uia all«K<Hi puR»rM«4Jt^rtSailM
(rf,the righjt of tho deboaturoa rafarred to in the [wtHio
whifh it WM Dot, I.thiok; i do nui ace in the

RankinK Aai.

7th. Buying and aelliog aharea of the Bank.
Thia la not eatubliHhod, 1 tbink, by tbe evidenm,

made under Uie preoeding head applied to this—

„

rofer»!noe to legitimate debtt which tbe Bank .wjui „^
as tho Banking Act oxfH^cflely gives a bunk a lien on shti

doflot think effect Hbould be given to the objection to ...,^„..^ ^,»„»^
the Bank of St. ilyaointlie in the inbtanoe aetibrtfa in tbe pifpera before iim^.

Mr. Lacoflte in his factum oalla attention to the last Seturn to Gofernm^nfc
made by the bank, wbiob shows that the Caafaiw hold a largo um.nint of tho
stock of the Bank t» 4ru,t, andpoiotaout the da«ger to Oie public which wo»»ld
result from the Bank owning a controlling abare of ita own atoek. I qviti i^r«e
with Mr. Laooelo as to the danger resulting from such an abaorption of stock
by a bank, but in the present inHtaooe 1 oaanot infer from the Itaturrt that iho
stock mentioned therein as held in tfiut by the Caahier ia held otheri^jak than
as permil^ted by the section of the Banking Act wbiob gives the batik « lien OH
the stock of shareholders fot overdue debt«.

'

d
V

Aa to the animuM by which Mr. Sjiraain is botuaied in takiog these pftiijMd..
iDga, I need only remark that it^ nature appear^ to me dearly isstabliahed by th«
evidence, and that the declarations prodtioed by the petitioner do fliot, Jo mj
judgnwnt; rebut the oonclusion that he ia inapired by motives of. ftewonal vid-
diotivelie||.,

* '

o

I may^liiBro remark, ifl passing, tha^ there appears to me to Ve some force in
the.«bje«tion made by Mr. Siootte, on belinlf of the Bank, thnt %he aUegwl
infractions having all token place bo'fora the letof July l«rt;aSJHhe<iharMr of the
Hank having been retaewed fVom that date by an Act of last session, no proosed-
ingB to forfeit the Bunk's new ohartfir oan be taken on aeooant of alleged viola-
tion of tho old one. '

o
It does not seem .to|p that any ease iB>made oqt under the rules wlAA I

endeavored to lay do\i« in the earlier part of this paper for the issue of «
murefacias assayed for.' After'a careful oonsideration of MrSipwrte'B able
and elaborate fjHjtun), and of tbe^jdithoritles quoted by hini; fhs value of whish
fitter has been fn soitae degree le^ihs^ by tbe fact of their exaolt applidJtion
not being in all oascsjwinted out,—and after weighing, id the best of my ability
the evidence adduced on boft sides lam n«it sstisled that the offieers of tbo
Bank have intentionally and imateriall? violated the t^rms of their Charter; and
for an immaterial or unintentional lireaoh of t^ tenia of i Charter the Crown
would not at tbe present day seek U>' forfeit fiohartek I tbink that in the Acts
complaiped of they have," in deolinj; wil|ttt4 and.penionJt property, been endea-
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m DBPABTMBNT. OP JUSTICB, 1881.

L. Suuin voring to realise jtioxtMouritiefi for debts i(^itimateljr due to the Bank. It

The Bank of '""'<* ^ "<** lamentable if, under nuoh oirouniHtanoes, the Attorney General
SLHyaeintlM.was oompelled to grant his ^t/! for an inquiry ho oaleulated to Rr«judico the

Bank and ilH bill holderH, dopoeitors and general creditora, aa well an the

;^
,!"**'''<' '" ^^ locality where it doea businesH.

. I am relieved to believe that nn
Vale of law exiats requiring a conrae fraught with ho many evils to be pursued
by the Attorney General: -

<"

' I decline to grant the prayer of the petition.

' j^ Laeotte dc Co., for petitioner.
'

, ^
'

'/- Abbott cfc Co. and Hicotte, ^t Jacques and R. E, Fontaine, for the Bank of
St. Hyaointho. «»^ ^

%

COUR DU BANC DE LA REINE, 1871.

»
'JORIDIOTION OIVILI.

MONTREAL, 6 SEPTBMBRB 1871.

Coram Duval, Dbummond, Badglet, Monk, J. J.

*
JOEL LBDUO,

,,
"

,

(D^endeur en Cottr It{ffyi«ure),

.
,

'

,

' %- '-'^•-
'

Appblant,

' .
"'. » ^

" AHABLf; PREVOST bt ai, i

^ (.Ifemandturi en^ Cour Ififirieure),

Intimm.

Retponsahiliti contracUe par une pertahrit en faveur d\in tiers dans le but

ou de lui faire obtenir du cridit o^t des effets—MeessitS dej Vicrit—Art. 1235,

§ 3. C C—Statut de*fraudeM, seix 4
/ -*!.• I*

Le jogement dont se plaint Tappelant a 4t6 rendu le 30 d^combre 1860.

(Torrance, J.) - ',
.

L'appelant i^tait pourauivi en reoouvrement d'une Homme dc 9481.75, balance

r^lam^e pour effets et marohandiscs, que les intim^s pretcndent avoir fournin

et livr^s 4 Damase Leduc, fr^re de l'appelant, mais pour le compte de ce

dernier.

La Conr Inf($rieare n'a tootefois condamn^ l'appelant qui, une somme de

$150.64, rejetant de la demande toua les items du oompte des intim^ po8t<!lricurs

an premier juin 1868, pour les raisons ^nonc^es dans le jugement qui est dan.s

lea termes suivants

:

" The Court having heard the parties by their counsel upon the merits of
" this oause, examined the proceedings, proof of record aad evidence adduced,
" and maturely deliberated; ,r

" Considering that the plaintiffs have proved the material alI<^tiona of their

" declaration, and that the defendant is indebted to them in the sum of on

" hundred and fifty dollars and sixty-four cents, being the baliCnce set forth by the
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" tUtemtot, pliintiffs' exhibit No. 1, lesn the items " June 6, 1206.49 ; July 3, jp^iLadM
" 162.2^; July 9, 124.14 ;5Jdy 20, $49.28, which were sold BubeequenUy to . pS*
"the no«ior|iv8rhy the Tteftnd«nt^.by his clerk Eugdne Parodis, to wit, on or JtS**
" abont the first of June, one thousand eight hundred and sixty-eight, to the '^ „

,

" effect that he was not responsible foi; the purchase made ot^ his behalf, by lau
" brother Damase Leduo, doth adjudge and condemn the defendant, to pay and
" satisfy to the plaintiffs, the said sum of one hundred and fifLy'^dollars and
"sixty-four cents, with interest thereon, from, the finst day of March^ one
" thousand eight hundred and sixty-nine, date of the service 4>f process in this
" cause, until paid, and costs of suit distraits to Messrs. Chapleau, Bainville &
" Pr^voet, Attorneys for plaintiffs.

L'appelant pretend que ce jugement est errond cfc que Taction des intim^s-

anruit dfl 6tre renvoy^e non-seulcnicnt pour partie mais pour le tout.

Les marchandises dont il est question eii oetto cause ont 6t4 venduet etlivriea

& Damase Leduo, frdre de rappolant,. mais les intim^s prdtendeut que oe dernier ^

(l'appelant) leur a donn^ ordre do Us charger ii ion compte.

L'appelant nie cot ordre, et pretend qu'il r^sulte de la demande toidme des
*

ihtim^s qu'on veut lo rendi^fresponsable pour une dette de ton/rh-e, qu'en droit

cette responsabilit4 ne peut 6tre itablie quo par un ^rit "(Code Civil, art. 1236
paragraphe 3, qOt reproduit la section 4 du Statut des Fraudes.)

La demande des intim^s ne repose quo sur une preuVo testimoniale. Toute
la.queBtion est done de savoir ^ la convention invoqu^e par les intim^s, tombe
sous I'effet de la section 4 du-Statut des Fraudes.

£n Cour Inf(grieure les intim^s' se sont surtout appuy^s sur deux autorit^s

:

Farsoiu, Mercantile Law p. 73 et Smith, on Montrnots, p. 114, s. 50.

" It is often difficult, dit PurROHH, to s:iy whether the promise of one to pay
" for goods delivered to another, is un original prouiii^c, as to pay for one's own
/' goods 6r a promise to pay the debt, or {iuarantce the promise of him to whom
"the goods are delivered. The question may nlways be said to be
" To whom did the seller give, and was uuthon'zed to give, credit. This question
" the jury will decide, upon (jpHsidcration of all the facts, under (he direction: «•

"^of the court. If, on examination of the books of the seller, it appear that he * J'^-
" charged the goods to the party who received them, it will bo difficult, if not
" impossible, fofliim to maintain that he sold them to the other party. But if
" he charged them to this other, such an entry woutd be good evidence, and if'

" confirmed by circumstances, strong evidence that tjiis party was 'the purchaser.
" £Mt it cannot be concluiive, for the party not receiving the goods may always
" prove, if he can, that he was not the buyer, and that he promised only as
" swrety for the party who was the buyer ; "and, consequently, that his promise
" cannot be enforced if not in writiM|. And, in general, in determining this
" questi^^J^^durt.will always lool^ tlic actu^/oharat>ter of the transaction

Se intention of the parties."/ "*
.

Yoici maintenant oe que dit Smith : If A says: "l§t B have goods on >

" my account,' or ' let B have goods, and charge me with them," in theee

" 08868, no wriUng would be required, bkoaubk B Nivxa wouu> bs tylfffj;

^•1
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A. Pl^TOIt

. • >•

W

at all; thegoodH being aupplied oo A's credit and respoiwibility, though
' handed hy his direotiona to B," f

,J^°"*'«* q"« |e» "'»''"<58 peuveiit invoqueren favour de lour cause, dit I'nppe-
Iwt dans son faotuin se trbuTO, maifl avoo des restrictions fatales, dans cesdeux
citations.

^

>^
.

lo. Les inarohaiidiMs ont ^td ohargAis, il est vrai, H I'appelant dans lea fivres
dea intimiia, mais dit Parsona, thi, camiot be conxtfutive. M Browne, Statute
of Frauds, No. 198, ajoute en purlaiit du crdancierj, " his debiting of or pre-
•• seating the account to the defendant, i. ,u>t evidence/or him to show that he
" trusted the defendant only, while, in fact the gootk were delivered or the" -ert»»ce. rendered to the third party:' Ce n'cst done qu'une prdson.ption et
non une preuvo, prdsomption qui a besoin d'fltre aoutenue par un cHocours de

, ciroonstartioes qui iie se rencontrcnt nuUeuicnt ici, au oontntfre.
2o. On pretend quo I'lippelant a donnd ordre auz intmi«$8 de livrer des mar-

ehandises i. son frdre et de lea lui oharger, et qu'en tel cus la preuve testimo
male esj admisMble. In.the^e ca^ no writing would he required dit Smith

;;W»BiI ajoulc: BECAUSE B (dans I'espoce, le frere de I'appelant) nivu
WOULD BE LIABLE AT ALL !

•

Ainsi, d'un c6t^, le fait de charger les marohandiscs au nom de I'appelant
iion-seulenient n'eat pas conoluant, n.aia encore ne proiive pas m /at;e«r del
intitaKJs; et de I'autrc, pour que la con von lion, weuie telle qu'alldgu<5e par lea
intimds puisaefitro^prouvde par UJmoins, il faudrait quft ces derniera eussent
accepts

1 appelant pour leur seul debiteur et ddclmrse coniplitement Damase
JLieduo detoute rosponsabilitd.

:
En effet si Celui A q^i les offets «out liv.es deineurfi respcinsatle pour leur

^pa.e«.ent I'obli^ation du dc^fende„r au li,.. dfitro .«r«c<. e/ «,«(,„« devient
^collatirale; cest un cauttonnfment et par suite cette obligation ii^lSLua
I'effet du statut. , . " .v^^HT
Brome; on Statute of Frauds, No. 197 dit :

" As to the liability pf^^rson

;; S' '•'T *t"'^*
*^" P""""""" " """'''' '' '"»« '"'«^ down by Mr. Justice

Buller, .n the case of Matson vs Wharam. that if he he himsei/ liable at'aU
the pronnae of the defendant must be in writing. If this rule be understood
as confined to cases where the third party and the defendant »re liable in the

^^

aame way. and to do the same thing, the one as prinfeipal and the other as
surety :t may be accepted as the uniform doctrine 'of all the cases both in

.^
England and fn our own country. The defendant is said to come in aid'to
procure the credit to be given to the prin^ffial debtor. The question there-
fore ultimately is, upon whose credit thi ^oods wer« sold or the money
advanced, or whatever other thing done which the defendant, by his
promise, procured to be done. J/ any credit ^^taU he given tothe thirdjartyy the d^fend^tin promite i, required tp be in wriHng a, eoUa-
temf. And .tjie rule applies equally, W>e ^he^ is already an existing lia-
bdity of the pnmsipal, and the evidence sliows that" the pla>J;iff, by awepl.
,ng the defendant as surety, does not releliae ,his claf^^u'the principal.Mt tht ca»e» »how that i^doetnot matter upm tAitK ofOtt two jf^irUeB Oc
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T-
third party i$ at Joal L«dao
mt ha, engaged to ^, p^J^^

•tal.

511, 237.

7

^

piaintifprineipalfy depends forpayment, $o long at tU
" oB liahU to him to do the tame thing which the
" do."

Robert on Statute of FraudB, pp.' 208, 209, 210 *t i «ai
Smith', Leading C.«», .fl»V*myr v. DameU,^. Zl\ 6m,A angWie, p. 458

Brovme cite «u«i, (note 4) No. lOTT^onibre de diSoWoi dans le mfime

Sidonoil rtaulte del. pro^n cetto cause que^ DaniAae Leduo Atoit
.u.unen.entre.pv„,able(„/Z;.a6«e) pour lea .LhandinH hi vendu
.1 eat cl.,r que la reBpon.ab.lit6 do rappolant n'dtait que co«„Xfe, que e'<5tai
r^icautxonnement rxn^garantie, et que oette re^ponaabllitd Je ^jut paa fltti
pronviJe par UJnioinji^ maia qu'il faut un ecrit pour I'^tablir

" *^ »""

Or oette reappisiabilitf (le Damaae Leduo, ne pent pas fitre niee
Intorrpge o6mn.e t^moin, il affirn.e forn.elIcment, non seSment qu'il «,

r^etiS. T T"" T'"""'''*
*"^*" '«« in.ia.es, miia encore queoea der^i^ra eux-mflmea le regardaient comme leur d^biteur

g^radt d,a ajance. faitea A son friro ; et en ««ppo«u.t qu'il aerait gvanL oette

Lea intim^a rripondent

:

*

<

Nona aoumettons que la convention, telle qu'all^u^Jeetprouv^, ne tombc paa~ua le coup de Tart. 1235 de notr. Code, ct^ parfaiJcnt ^usc^ptiblTd^^

"r *T^
celle de Snuth daoa une e»p^ce «b.olun.ent.unal«gue : "IfA sais

fct B have gooda on n,y account." or let B l,ave goods and charge n.e wi h^em .n thea. cane^ „o writing would be required, because B nTver^ w^u d

" though handed by his directions to B."
' '^""'""'y.

Smith—On Contracts, p. 114, § 50. * ^
Paraona—On Cont., vol. 2, p. 301.
Parsons—Mere. Law, p. 73. ,.

En face de Beniblable^autorit^s, le dome n'cBt ^lus possible
Le reste de la cajwe ri'<^t plus qu'une appreciation de la preuvc

^:tzd::S'" ^ ^^^^^^ '-~p-' p^^- --^-> -^

« l?.n
"' ^ '^"'*'"*"* par dearparole. ou par des <5crit. qu'on pent fai,.

«.nn.!tre son ooU8enten,ent ou «i /volont^, on peul encore la manifes^r parZmgnea, par de./aU,, qu^lquefoi^ mSme par le Hlence oi I'inaction ZrZtoU^ance d'un fait que I'on pouvi.(t ou que I'on avait i„t6r6t dWchef
To,d., Oblig. No. 32 et 33,Note Ire.

^ - *

JToonial du Palaif, Fo. ooDsentem. Tab.-0«D,

\^

/-'

1-^

ih

i III

i

^"^

"< '^l

V.

o
-g

-
'

^ <»

< 1

*'

' ^

\

*
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" Qaand ili'agltdooorrespoddunoeentre iKJgooiButs, lorsqu'un marohMd^rit

I'

4 nil autre qu'il est d^biteur de quelqae chose, oelui qui reyoit ia lettre et qai
" M tait, eitprintmi en approuver le ct^Uenu tt nconnattre la dette.."

Lemerle, Fins do nbii rectivoir, p. 391, oh. 1^, S. tJ, § 4.

A plus forte rnison doifc-il on fltro uinsi duoH la oauw ootuelle, oil il ne s'tgit
pas Beulement d'ano lettre, maia d'uno eiucbession de faoturea et d'^tata de
ooniptes envo^ds &, I'appolant, pendant prAs de deux ans.

Voioi lea conntddrants du jugcinent :
" Consid<5ran> que lea deinandeurs en

Oour Infdrieure (intirads) n'jont pas fait une preuve legale dcs faits tnatdriels
dans leur declaration, et nomradmont quo le d^fendour appelant <5t»it endettd
aux demandeurs en la somme qu'il a dt<S oondamnd dolour pajcr par le jugement

" Considdrant partant quo dans le dit jugemont il y a erreur.

Cette oour infirme, oasse et amende, lo dit jugement et ddboute Taction des
demandeurs aveo depend oontre eux duns ies deux cours.

Jugement renversd.
Jetti et 'Archamhault, aTOcnts de I'appelant.

Jhihamd et HainviUe, avocats des intimds.

COUR DE CIECUIT. \

HICHBLIEU, 1884, ' \

Gill, J. \
\

RouiUard vs. Ricard.

JdoA :—Que lo proprictaire d'un road ii courses eat tenu de faire lea couraes suivant son
prograHiine,Boua peine de dommages envera lea proprjeiairea.de chevaux qui
'^devaient concourir in cea courses. /

PlB CcRlAH :—Le ddPendourpropridtaire d'an rond de courses, avait invito

des propridtaires de ohovaux trotteurs ^ sefondrc i^ son rond pour coucourir
Buivant un programme qui se lit coromc suit :

," Courses au trot sur le rond de
" Hilaire Ricard, au village de la paroisse de St. Guillaume, mardi et mercredi
" les 8 et 9 septembre 1885. En cas do mauvais temps, les courses seront reraises
" aux jours suivants."

Le demandeur s'est rendu de Pierreville A St. Guillaume aveo ses deux che-

vaaxtrptteurs et un honime pour en avoir soilb j'et il s'est installs chez Desseft
h6telier, en attendant les courses. " -

II etait dit dans le progromme qu'il y aurait des courses le 8 et le 9 et que,

s'U faisait mauvais, elle seraient remises aux jours suivants. <

Le 8, il a fait beau. Le 9, il pleuvait ; il ne pouvait done pas y avoir de
eonrsea ce jour-14; d'apris le programme, elles devaient §tre realises au len-

.%.

;wBW?;i?BWWSi»?f3
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M.IB ,1 p.r.l( que, dds l« 9, le d^feodeur »y.it oLercIt< i diicontinuer le>

T"^ et i l«s ojourncr k od «n. Mais |« demandeur no s'en e»t pu tcnu 4 ool«.
II B crt pr<;ieot«, lo 10, au rood du diSfcndeur pour faire trotter ses ohevaux le
rood n'Jtait pas trdH beatt, il iUnt affccrA par l« pluie qui 6uit ton,l<5e 1. veillc
€t le ddfondear n'a pas vouiu lui permettre d'entrer Bur bod rood, lui diBaot que
lea Qouraea ^taient ajourn<Se8 & uo an.

Le deuaodeur le poun.uit maintenant eu dommages pour reoouyrer lea d«5-
penaea qu il a faites «ur I'invitation du ddfendeur de ae cendre i St; Gulllaume
pour concourir auz coursea fai.es par le d<5fendet,r, leaquollea n'ont pu, eu lieu
Le d<JfendeurinTo:|ue force majeure

; que la pluie l'aeini.«oh^ de faire ccb
oourseB. •

.

»

.

_m>, le 10, quoique le rond ne fut pas trds propice," il devait laisser trotter
teB cj^^yaux, Buivant aon ^roRrainmo. Et I'un destjugoa, M. Ja8«,in, qui a da.
r|ipPrie„oe dans lea codrWo aver.f le d^fendeur qu'il ne crovait pas que Ba
*pom„b.!,t<5 <5taiti' convert en ajournant los oourseB i un an; comifac il le
foiaait. Jelui a dit

:
" tu dcvraia plutot leB-HJoumc^ A SiourF, qVrt 4videui-

ment trop long ua an.

MVB jo conBi4^re que .nfime I'njournemint i 8 jours est contre le progra«,u.e.

*.

"•
'« ™r, V '*"'^*"'^ "* pouTait^jus supporter une journiJe de pluie san/

«tre d6\6tior4, ,1 „ aurait paa dft Invite^^des gen«' 4 venir trotter lA, et il doit en
supporter lea ooDstfqhoncefi. V '

.
Le demandeur. domaode, pal son action, $24, de dommages. Jo' trouvr^Jll

n a pu en prouver qu'au inontUt de $10.00, s'appliquant uux-frais de pcimL;
de d6placement,.temps de I'Lomme qui a 4t6 amend 14, travon,<^, t^Mups du pro!
prjiltairo des chevaux. Done jugement en f^veur du demandeur pour $10 OO
aveo-les d<5pcn« distraits 4 Mes. Germain & Germain, avocata du demandeur^
Germain et Germain, avocats du demandeur. •

.

A P. f^aa«r,av6oats^duddfcndour.
"' V

Itou!nar4

Ricardi

COUB DU BANC DK LA REINE, 1869.

BN APPEL.

- MONTREAL, 2 JtlN 1869.

€orani: DuvAL, Gabon, DatmM0J»D, Badolkt, et Monk, JJ.

LB REVEREND MEaSIRB NAZAIRE HARDF,

, (.Drmandeur en Oour lufirieure),

" Appilamt;
fflLAIRB fiABPIN,

,
iD^mitw tn Cour Inffrieure,)^'

:

\ TutimA
Joal ;*.Q^«^a^,j^j deseratieboutiejs'il est pr^ure que rimmeuble reclamea^ttMitena 4 titr. pr6c..re, r. g. par ldcation,_et s'il est 6Ubli qu'il n'y apas en de me. d. fait, et dfipowession iUicite .^ riolente par le dfctenteti^.

I* jogemcftt final dont eat appel a <5r4 rendu le 30 octobw 1868, 4 Montreal,

ir^ \

'

Nov. Vol. 28—11.
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IlardT

^Harpin.

par la mi^orit^ do yoSi jugca do ia Cour Sufi^riouro Ki^^ieant en R^Tiiion iV

Montreal, lequel juf^cnicnt % confirm^ lo juj!ciiifiit final qui avait 6ti ronda 1e IB

janvi4!r 1868, it, Sorol par la Cour Supdricurc li^tccaut u S( rel pour lo district do

Kiohelica. <

Ce jojijcincntcat tooime tiut

;

" CoiiHidiSrant qu'il est on prcuvo quo o'cvt coninio lucDtnirc du ddrondour quo ,

le JcmaDdour a joui du terrain dotit il douiundo la )tfiiilu};rando rt que oe n'e6t
^

quo aur la remise du dit terrain faito par le dit doninndcur au d^fcndour queoo

dernior on a pria posHcsaion, ct que conf^qucninicut, il ii'y a pas co do la paft da

dcitfandcur do possession utile du terrain en quoNtion, qu'il n'a paa ddtonu en son

nom, inais qu'il a possdd^ ik titre priSoiiire ot que do la pnrt ddfundcur, il n'y a pas

ou do Toio do fait et d^posscssion illioite ct violcnte, doux ((idtncuts indispon-

' sables .pour ongendrcr ruction en r<^int'dgroiido qui diiDS la prdccnto cspdco ne

oonip^tait pas au dcuiaudeur, a ddboutd ot diSboute lo dit dcuiandeur do son

action avco ddpcns."

L'action do I'appclant, dont il a 6\6 d6bout<S, est uno dcuiande en rdinl6-

grande.

L'appelnnt pr6l6nd

:

"

" La rtfintiSgrunde " dit Pothior, introduotion gdn^rnlc nuz Coutumes T. 22

des cus pasgessoircs, No^ 41 " est Taction que cclui qui a ^'te d«Spo!-8«Sd6 |jar vio-

" luuoe a droit d'intontcr contro le spoliutcur, pour Otre rdtubli duns ya posscs-

"sion."

Au No, 44 il ojoute ocoi :
" L'action de rdintdgrande a Iteu coniro lo spolia-

" ttur, quand niCnie il scraiF vrai propriitaire de I'bdritago ; ct il ne doit pas

" mfinie Ctre dooutd k rtdamer eoa b^ritogc ct A juittfier de son. droit do pro-

" pridt^, jusqu'il oe qu'il uit r6tabU dans la possession dcl'lieritage colui qu'il en

" a d^pouill^ et qu'il Ij^i ait payd lev domningos et h)t<$rdts ct' les d^na'aux-

" quels il a 6t6 ecndt^uin^ par le jugcmcnt de r<$int<Sgrande."

La r6int6^ndc ^st un^ action possessoiro d'unc es{>duo partiouli^re dispensde

de la possession annvle.

Vide. Jurii^prudence du 19e si6cle on table p<^'ii^rale du rccucil de Sires 1^1
4 1850 par Devilleneuve ct (. i Ibert, Vo. action po&scssoirc-r^intcgrandc, ^^
353 et suiv. ct No. 357.

L'article 947 du Codo de Procddar^ Civile accordo un ddlui d'un an f^t
porter une telle action. -V*

Notre Code de ^Proc^dure Civile, art. 946 d'accord avco Tancicn droit, fait

uno grando distinction cntre la complainto ct la r^intdgrande ;
" en autant que

" l'action de rdiutdgrandc est acoordde au poasesseur." Sans caract^rlser aucunc-

ment sa possession ; tandis que Taction ^n couiplaiute n'cst point donnde & tout

possesscur qucl(;onqnc. ^

Ord. 16t)7, T^it. 18, art. 5. , ,

'< Les deniandcs en complainto bu en rifipi^dgrande ne pourront Stre jointes au

" pdtitoire, ni le pdtitoirc pbursuivi, que Iiii| dcuiande en ooinplainte ou en rein-

" t^grande n'ait 6te torinin<$e, ou la condanination parfournie et ezdcutdc."

" D^fcndons d'obtenir Icttrcs pour cumulcr le pdtitoire avce le posscssoire."

/
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Eo 0uppount pour un inntant que rappolant fftt I« loontairo de I'intM ; oo
(leruior uvait il lo droit de a'cuipurcr du terrain par voio do fait 7 E»ideiiim'cnt

I Don
;
oar alora A quoi boo I'aotioo oo expubioD ? A quoi boo I'ttOtion eh rdnilla-

I'fion do bail?

PJvidoiiimcnt, Icjugc a quo a fait uno Fausse apprdoiation dcs faita ct de In loi

CO oonaiddrant " qu'il n'y • paa'cu do la part du demundcur do possesion mile,"
(t quo do t4 part du d<Srondour, " il n'y a pan eu do voio do fnit ct ddpoawRsion

I

" illioite ot Tiolonte." V
L'iutini6 rdpond :—

•

Pour upprdoier lea fuitlftta point de vuodu droit ctoji fuiro Tappllcation H la
prdacnte onuse il est bon Jde raypolcr ioi un principe l<5>,'iil, & Havoir : quo la po»-
sewion quo la loi veut protdgor par lea aotions possegnoirca est ecllo qui cot inti-

lueinont li6o k Yidio do propi^JdtA, qui,cHt I'exoroioe et Tattribut do la proprjdtd
Co qui fait dit " Doinat.—Tome 2, Edit do llcmj, Titro 7. De la Possowiion
qu'on Bc scrt a»<e« souvent du mot do poeHOSfiion pour 8i>;nifior ia propridt<S" •d
nce-verm. Touh Ics ditcuteuts n'ont pas I'uction po»^«8oiro. " Ceux qui no
» poBt^Adont qu'A titro prdoairo, ooinme los looataircs, par oxenipio, ont dcs aotioo»
^oialos pour proid;?or lour ddtenti^n, luais n'ont p:i« ruction poHsoHSoirc. II
faut.quo CO soit uno possession cupsdilo do fair© acqu^rir. Pour cola la loi oiJro
daoBla iKtescssion ourtuins caractftrcs sana lesqucls cllo no In oonsiddro paa eonime
UNO posBCHsion utile. La loi no proto^-e la possession utile que puree qu'ollo a
CD vue los intdrfltn do la propridtd. Elle oqnsiddro cette possession dit Troplonn-
Truitd do la proscription. No. 230 ;—" Coinnie uno qunsi-propridtd, qui doU
" prdval(^ tant quo la vraie propri(5t6 n'cst pas reoonnue," Or quand un pos-
wssour rcconniiit un autre coninie propridtaire

; qumd il fait des aotos do pos-
session qui nesont pas la manifestation d'un droit de propridtd, mais d'un simple
droit de jouissauoo prdeaire, ootte possessioJ^n'ost pas 4 litre do propriotaire ot
ne donno pas lieu uux notions possossoircs. D'aprds tous Ics uuteurs oette pes-
session, non oaructdristiquo du droit.de propridtd n'est pas A propremont parlcr
ce quo la loi entend par possession ou saisine—elle n'est qu'une simple ddtcntion,
" II n'y a dit Douult.tomc 2, titro 7, de la Possession—A pr'opremcnt parlor

" qu'une vdrituble possession, o'ost celle d'uno persofce qui tie.it uno chose d.

' titro de muitre, soit qu'il exorec son droit par lui-m%|e ou par d'autres a qui
I

" illui&se la detention." •

Liv. 4. tome ^ " D'oii il fuut conclure que la vraie possession n'est propre-
" ment que ccllel du muitre, H qu'cnooro que d'autres quo lo majtro puissent
"avoir droit do Nair la chose en leur puissmce comme ie locatairo, lo fermior
"I'usufruitier qui, ayant droit do jouir, doivcnt par consequent avoir la ddter-

I ^"
lion ce n'est qu'en eux une possession cmpruntde, ou plutfit la possession du

" maltre qui j)os!=ido par eux, k droit de laiJoatession nepouvant itresiparide
^"laproprUti.'r., ' ^

Tilro 7, sec. lire. No. 8. " La simple ddtcntion d'une chose ne s'nppelle pas
I

" propromcnt possession, ot ce n'est pas assoz pour ponder qu'on tienne une

II

choao et qu'on I'ait en sa puissance, mais il faut ruvoir aveo lo droit d'cn jouir
I

" ct d'en disposer oommo en dtant le mattra ou«ayant un juste sujot de oroire

llardf
VI.

lUrpio.

•i

M-
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IUr|tlit.

" qrf'on I'cHt. Cnr wlnl qui tienf nno cfcono Mn« »«oir o« droU, i.'il lu liini

" contnt la »ol«iit<J <lu iimtire, n'«Ht \mh un f«)HKOi»oiir, iimiit un imuliuilu-i-
; «m,

" ti o'ewt piif MH villoma, 0«-U« tiiStontion laiiii|U) au inaltru mh p«MMPw<inii ot o'cni Iui

"qui pomMa.'.' , ^

No. 10 mflme ieollon^ * Ceut qui ne poMlj&dcot quo prdoairomoijt, o'cnl-iL-diro

" eoniiiiQ ayniit prid lo nmltre de kur laiiMsrlu (iouMSMiion ne Ten ddpouillciit pa<i

" maia potw^dant d« aon oooacntoiiient ponx^dent pour Iui."

Troplnnp dnna Ic ooniroontniro do rorticl« 2228, traitd do la prcanription Nm.

217, 218, 219, 220, 221, 222,223, 224, et 220 adopto lo iiifiiiio dootriuo et duDM

aoo page d'une sublinu! Eloquence, d<Suioutre ouo la ponroMion, i^ la difft^rcnoo do

% aimplodtStontion cut ocllo qui cat lo-prupridto en eieroioe etque par loa iietionk

poaacmoirov la loi n'a on vue do piot<<(^er <|U0 0otto [wHSOiwion li^. (J.)nH6(jucm-

mout cclui qui powido tout en ri'CODimiHaiint qu'il no powodo pna »n propvit't*',

n'a pa» la poascanHion rvquiaopour intonter uuo uction poiiacBHoiro, nurtout cunti^

oelui (|u'il a roconnu coiunie niuitro.

VuU amni mCmo trait<5 doTroplong, coinnicntaire, do I'urticlo 2229, No. '^{','X

et auivantH ju«(u'iiu No. 3t5H.

' Gn Tcrtu doH principcs ui-liuut po^^s ot di»;cutdfl, In quontion entro rappolautil

rintini^ Fo tniuvo traiioli^e. L'uppolant a'l^tant en touto ooousion rrconnu i^t ui>

nil'eHtd conuno looatuiro ; ayinit rcconnu I'intiuid coiumo propridtuiro ot oj^anf

Koonnu pur hch iictcN qu'il no jouiKSiiit pna coniine ipropridtaire, ao truuvo ii avoir

poBi!<5d<$ {Kvur I'iiitJuK^. II i>'a M qu'un Bimple ditontpur; il n'a pas eu la pos-

aoHHion utilo ; ciin<d-(ucinincnt il ir'alriift pan ruetioU possOBBoiro.

Lh faculty do prouver par tduioina Ion vices d'uno (loflaciidion eat reoonnuo et

adtnise pur toua Ich nuKiura qui out trait^ oca niatiurt^. Outre lus auteurs Bu»4cit^8

Vide Troplong. Coui. de I'Mrtiole 2230 ainai coiiyu. " On eat toujoura p»4»iiHio

" potoudcr pour hoI et ^ titro do propri^taire, b'il ii'i'^t prouv»3 qu'on a oouiuioiic^

" H piisht'dcr p«)ur iiutiui." Coh cxprcbsiorth, b'U n'tit prouvi, no veulcnt-cUfM

pa.n dire u»o preuvc testimonialc couime tout autre genre do preuves qui pui.st*

ddtruire l.i pitSsouiption l^>j;lilc.—Troplon^ foutieut I'iiffimatiTe "Ootte prdsouip-

" tioriVldf^ule, dit-il s'^vanouit dans pluKioura caH, Cntr'autres, lorsqu'e la pr^-

" aonipiion do la loi e.st d<itruite par une prddouiption ooutraire plua forfu.''

DuDod cittf par Troplong esprime la ni6ine opinion ert disint" dana le doutccfn

" est cenK< poofi^der pour soi-meme, plui6t que pour nutrui qutnd cetle pri-

" Bomption n'est pas combtittue par de ])lu9 ^>/-c»«a/U«!«." Dargeutitf, cit^ aussi

" par Troplong dit '• IIoo tameo t^corcnia interduui: faillit, quum jteilicct alia

" prcemmptione /urtiore hoe quod prazmmption sola iiitur." Carou confiiuio

le njfime priucipe et souVicnt les pr^tentiona du d^fendeur en tcruief poeitifH. II

•dit page 800, " niaia lorsque j'alligue qu'un tiers est proprietaire, |ito., etc., ccU

" eat vrai ; niais quo vout I'urticle 2229, c'est que la jiosseHhii n stfit continue ot

" non interrompne, paisible, pubUque, nou Equivoque et a title dfe propri»«taiie.

" Done si VEnquite,'ia moyeii do laquellele pr^tcndu posseswiurlveuiotnlilir sa

" posaession, opprend que oe n'eflt quo comuie feruiier, UBufrurtier, o« i tout

" autre titre pr^oaire qu'il eat en posaession de la chose, alors ilL'u pa» prour6

^* qu'il jouissait i titre de propri^taire ou & un titre noil pr^oaiijb : alorp done il

_Z.
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" o'e.t p.. d.n, l« oondl.lon. touIu.. p., |. |oi a ,«« .otion doit Itr. r*«ot»4« "
Celte op „,«„ nou. p.r.lt d'.il|.„„. •,o., cto.. ju«,tt'.u No. 66.-1^1- i<h,

d^.de qa, de. t^^oin. «„» «.t.„du. pour proum I. po-^iT pr<o.lr^
^

S^r..«ro . Uiohc,i,„ at Je I. Cour do lUvWoa qui I'oat J^L.^o, doU nUtr.eonflrm^ en ton* point*. .

» • o»™

II ...t dcl-cMonoo n.Cn.0 do I'.otion (d rtlnt^grande qu'i! j .it ou d<!poM««lon
»..Jonf

.
La .^in.*gr.n;fo „'o.t donn^o qu'.u propridHiro ifoM\6

^
L «pp.l.nl n .y.nt p«. 4i4 d<$,M.uilld. „.„i, „y„„t volont.ircn^nt obandonnA mpcwwioo i l'..ppol.,„,, «,n aolion doit cnooro fitro dcboul^o.

"

r /• , n J'lgpmont confirm^.
^ Ln/rtnajfti el Bninemi, avnonta do I'uppclont, •

yl. Oermnin, avocot do riniim^.

Hardy
VI.

Harplik.

~i

COUB DK KJiVISION, 1872.

MONTRfiAt, 30 AVRIL 1873.

MacKay, ToaBAKOB BBAUDar, JJ.
JAMES OAI.COTT,

IT
Utmund*ur,

Oppotant.

JOSEPH ROBERT,

UOSEPn ROBKRT,

I mention dan. .on proc*. v.rbal ,u-., .>.» rln a'
.'

'
'il" reZ ' "

cau.a d'Mtinctlon compUte d« la d«ue
• ' "*'' "^^'P**"'

Quau ca. oh la dette n'e.t «teinle qa'.a partie ronno.lil«n „.^t-- • . ^.
la veute pour plu. quil nV.t da ^ H^' <»*en.p«ch«r

Que dan. le yaa ob un oppoiaot conclut ik la nullit«mw.al.ie inr.„n.ii . ^ ,

I««ra.tt ansporttf au domioilo du difendour, et .dr.it parli A uneperZnl

nr^/''\^f!''
•»" '"' '•' *»"•

'' '^^«'«'""'- «»» <^'' i-.ruwrZt|in dit protfAs-Torbal ^Uit oorreoto.
"••"cudio a^crit

UrZr^T^
^" Bon opposition .fin d'.nnulor, dem.ndo quo I. ..irio flutehe sMnfd08 .mmeublos do 1'oppo.ant soit d^cl,r^ nuUe, o^'.^trt^

'

lo. Parooquo le dit opposant no dovait p.B lors do * ««!«. iT' \

^ ' .• i

.,.-,] k-f-"- z^
\

1
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1

Jm Rob«ri.

J

1m. C»1$ou So. Paro^ que Im procAd^n dc rhulMiffr MUdmnl (MaiMt irr4guli«r% n'aynnt

/o*. ftlilMrt
"' f^uia, ui obUnu U d^Snignalion dan iinineublaa aalaia^a (Mfondour 4ut-Diuiiii)

•t ni M Hur lo» linui p«)ur on prnmha la «kiNcripiio» lur^iiio.

Lq doiiiamluur cnntoHUi «n diwnt q«'il n'4tait pm n4ocM«ire qtie* rbuiuicr

du ah^rif lit mention an aon proeA»-VQrb«l. iki aniaia qu'il a'/uit trunaporliS mr
I'iihmoublo da ddfundeur pour an faira In auivia. * * '

II flRton prauvo quo lo di<niandour afuik re^n, arant l'ti4eatloD,an ^ompte
da 110.00 du jiiaemonf. n. ,

La Cour rn proiuiAro inMtanoe (Mondolut, Jii|;t), a, la 29 Mtrior 1872, inuin

toriu ToppoHiiiun ct ddulun^ In Mainio nullit.'

" CotiHid^raiit qu'il ii'iipport pna quo l'huiiii>ier ou lo ihirH aainiaitaDt m i<«)i(

traniiporttf aur ha liuuz pour vScotuon )» auUio <!•• riiurocublo Huixi oo cctto
I

onuKc" . .
•

\
•

" Cnnhid^rnnt qu'il n'upport piia que la doaoripirbit do rimnat<Ublcaai«i'Bit«i«H

dniuitiu li I'liuiMiur ou nil nliiSrir pur lo d<'ruii<li>ur.

Lo douiniidcur a intcrjit^ lldvlHinn et dit ont'rnutrcs oboHca dnnn i^on fartuni:

Lc'i nrtioicH 037 ot tY.]8 C. P. C ti^toruiinunt oluiransoDt Icn devoira du I'huiV I

slur MiiHibiuiut uu iuiuitiublu, uiiiki quo lea fnita que kun proc^M-verbul doit con^|

tutor. • '
,

L'art. (S38, on driuuidrnnt iip<$fli6(|unnient tout oe, qHO doit oontqnir lo procu!>|

Torbul do NulHifl, no t'uit voir on nnonno inoniuro quo rbuiraior doitfletrani.(MiitcrJ

8ur Ion liouipour y off -of nor lu MuiHio, ot ootlo cour dunn la onuw do Hiindcal vk.[

Vicnno, lo31 uotobru 1871, u d<S<lid<! que du fuit cctte tbriunliK) ifcat pna.n6oo>-|

Buirc. ^
^

,

L'art. 637 oxi^o qu'avaiit do proo^Jor H ItvaoiHie do Tiinmoublo, I'officicr quil

'en 08t c(iarg<J iniurpullo lo diSCunduur do lui imliqucr aca bicnn-ilicubloa, et qu'af

d<$riiut prdndu tullo iiidipution ou doraription, I'oflioicr oa^utunt pout procedcFi^l

8:iiHir lua bions qui Pont on poittHiHMon du'' d<$rondour at aux ritiqao8_ot piSriul

do CO dt-rnii-r. ^X..

AsHurdinont la oi n'u p m voulu fuiro ddp«>ndro In vuBdit^ do In suisio du ruiti

quo rinterpoibition dovra dtre iidQCHhairoiiient fiite ou d^Fcndour en porsonne;

autrenicnt, oo durnicr ll^luruit qu'il do cnohcr ou a'csquivor pourrcndroillusoircsj

toutes procu^luros 8ur ox£cuti<m. Oe quo In loi a voulu, o'oat d'ob'tonir do In

bouohe du d^f'endeur lui-iiieiue, m o'oHt po88iblo, o'eet-A-diro do la'pursonne diCiikI

qualifido h lo fuire, In dcscriptiOn'que I'huiNsioIr dnit donnor de I'lininoublo dan^

aon proc^verbul. Or duns lu pr^sonto cause lo but a 6t6 pluineiocnt ottuint, en

parlant 4 une peraonoe ruisonnablo, et pcrsonne no ao plaint que In description

boit irr^gttliere. •' - .

L'opi2j||Mnt dit entr'hiitre dana son factum :

II eat Evident qu(9 si I0 d^fondeur ne fournit pas lui-mSmela descriptioDdJ

SOS immeublet, lasaisie ne peut a'op^rer tnenttUemetU oupar fiction du buroai

da shtfrif oa de toot autre endroit, mais qu'il faut une esp^e de prise' do

^ksion par rhaissier qui doit se transporter qur les lieuz.

Le Co^e de Procedure n'exige paa litt^ralem^'nt et soaa peine de nullity I

mention de ce fait au prooda-Torbal, mail qujand il est ni^ la prcoTe en incomb

«a demandear. ^

«-
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Ir ;u,«,u .fort, il Ml Biai fo„d6 dam » cmunuiiori
'"^

-lot. Rohwl

I
U Cour do IU.I.ioo ., U 30 .nil 1872, r«af«rM I. j«g«p,.ot da^29 fdfri.r

,llo!S' «"17 ''r
'*"• '.*"• '"^'""" ^' '^'''''""'"'^ "PP^-"^ 0^ '•" miliar., M

yl iTr "" °
'*"/""*" "''"'"'*'

"'» •''•» ^ »f"d 'educod bj ..id lea' • ^
iiwiinrii, viui Mitoroflt.

A/>-w«,
/Mr.o«e«0<„/rVo«,|JourloddfoDdouroppo«ant.'

' '
'-

''/"m.«, Ouimt et^t.I\erre. poar 1,, doma^dour oooteHtaot.

«

•

. COUK 1)E CIHCUIT, 1884.

'MONTRBAl, 13 8|SPTBMBRfl 1884.

Gorm PAPitfBAV, J. .

HRSRY MArttl.V 9ILE3, 4i.«juAtiT.,

CONTHI

- .ETIENNE LALUillERE,

LE/MEME demandedr, *^-

CONTHK ,

edoi4rd norma NOI^f:

V

PlMANDHir-

DiriNDiDi;.
1 ^

/

pourl. rtp.r.Uon d.. .Ini.t«., n'e.t p., ,ou»l«, i U prwcription de clnq^

l2 M?J!J^^*^
=-/'» ^^^^-x^""' •?"»'-<5 P" >« Oompagnie dito "Niagara Di,^

irict Mutui^l F.ro Inaurance Compony," et, oomm^ te\ membre de cctte coppa-
p.e don^il a re^u et accept^ uno police wus nun.6ro 26,646, .prAs avoir donni
•DO prime, partie en argent ct partie en un billet fait auivant la formule ordinw-

Irement emploj<Je en pareil caa. eat poiimuivi p« le delnandeur en quality de
Ireceveur nonimtf par la Cour de Chnncelicrio, en Ontario. Ce reeeveur a 6t6 •

LkTI ^^ """ "° "'*"'^"^'^" J"^'""'^* •** '» ««»P»K''» P«« «•«•" d'in«,l.

'

|tibilit<.
. > V ,

I4 It TrTi" "".'V*'!'""''''^*'
«" 1836. soa^ reparation du Statul 6. Guilk-

i .
*^. ""'V'

'^"'' ''^ ^"•' ^*» '^"•'«» danB I* Pi ovlndte de Quebec,
« vertu d un statut da ptrlcmon^ de la oi-devant Province du Canada.

^

J

' r

A I
. ^1

'^. ,i

/"

'.iklS^i
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H. U. Oifes
contra

Lalumldra
•t l« mCme
Demandbur

contra

La date du billet de prime et de la dciuondc d'abouruncc, bigii^s par lo dtTvD •

dcur, est du 14 de juillct 1876.

Le d^fcodcur pluidc, 1. qiie lo di-niandcur nc pout pas poursuivrc cu Hon

Bou propre noni
;
qu'il devrait poursutTre'uu doiii do lucoiiipugnic dout il n'lst

NormaDdin^ que I'agent illectcur.

Ce pJuidoj-er ne rencontre pas Ic fait ull^guiS duns la declaration ct il nc s'ac-

. . cordc pas aVco la preuve fuite : le doniandeur n'cst pas uii agent (Jc la compj gnio,

il est UD officicr de la Cour dc Chuuccllcrie, nonini^ par die en vtrtu d'uno loi

• • d'Ontiirio, (36 Vict, ch. 44) et par clle aut<lri^!<) 4«pburtuivrc.

Lo pouvoir de la djur de Cliauccllcrie dc fairc cette noininution, ct celui uppar-

tcnant ad deniandcur :d'agir en^Vcrtu do cettg nominution, nc sont pas utid en

question par le plaidojci*; cette eour u'a dono pao 4 decider cos deux pointD.

Le dtfftitideur plaide, en second lieu, la prescription, pur le lapse dc ^nn ans,

d#la cause nidoie du 4jroit d'aotion invoqu^e p:ir le 4euiandour, couiuie m Tac-

tion etait fondle sur un billet ordisaire.

Le document sur Icquel la pour^uj^o est FondtSe n'est pas un Lillet ordiiiitirp,

un e£fet de commerce. II p'est done sujet qu'& la prescription de 30 aiis et nou

4 eelle de cinq ans.
i

La or^ance de |a conipagnie n'cst pas non plus, une des cr^ances 6iuni<$rt'es

dans I'article 2250 de notre code ; le titro iuvoqa^ n'cst pas un titrc produifunt

.
des fruits nuturels ou oivils- la or4ancereclam<e n'cst pas une cr^anceproduisant-

des arrerages i, ^ch^unccs dewrmin^es d'avance^ czigibks a ^poqucs fixes pr(:de

tcrmin^cs oomuie les anecagc^tde rentes ou d'intd^et. Cost une or^unceeren-

tuelle, dependant d'un fait d'i'ncendie qui peut arriTcr ou u'arriter jstmuis.

Une telle cr^unce-n'cst pas susceptible do la p^scription quinquehnule ^tablio

connnc exception seulcment k. la rAgle g^nrfrale; elle ne peut^s'^tendrc des cas

e¥prcs>enient mentionnds dans^cet article du Code a d'autres cni^ Lcs courtes

proscriptions sont de droit ^troit. "

On a ciU^ de la part du defendeur, les autori^^s suivantep : 2, Alauaet, assu-
'

ranee, p. 514, No. 585 ; 32 Laurent, Droit Civil, No. 470, p. 495 ;
Quencaiiit

assurance, p. 261 ; Brun et Jolliat, assurance, p. 407 ; Peroil, asKuranccp. 407
_ ' *t Code Nu{)ol^on, art. 2277. ^En comparunt le contoxte des autcurs cit^s avec

Jes passages lus 4 I'audienco, on" voit que cus nuicurs sont pltitot oontraires que

favorablcs i. la' pretention du defendeur.

^ En troisi^me lieu, le defendeur plaide'qu'il n'a souscrit son billet de prim« et

aa demande d'assurance que sur la representation que lacompngnie etait " alors

* solvable,'' pendant qu'elle ne I'^tait pas, et sur cette autre repiesentation qu'il

n'a,urait jamais 4 poyer pins de $6 4 $7 par ann^e ; de plus, qu'H a sign^ nn

billet ecrit en anclais sans I'nvoir compris
;

qu'il a phye (13 lors de sa demande
d'assurance et plus tard, qu'il ne s'cst eooule que dix moia entre Ic momont dc

.^fORlP^urance et 9t^i de la mise en liquidation de la oompa^nie

;

wijP^ ^u'il »'ii'»»te pis idc repartition legale dont il soit responsablc
;
qu'il n'a jamais

'«u avis putliQ ni pri\« d'aucune repartition legale; enfin que les allegations dcla

* ^ demande font mal, fondles en fait.

'
-, Laoontestation ajant et^ liee sur ces allegations respectiTcs des parties, elles

• ont proced^ A la preuve. -

. , ^_2 '/^^
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Le dciuandeur u produit ud ocrtificat du secretaire de la Cqiupagme (o'est le g, jj qjj.
demundour lui-uiOuie qui dtait sccr^tuire de la compdgnio), Inp<Soifiant qu'une contra

idpnrtiUon dc $C6.36, <S«ant In balance non encortj paj<Se du^T^lflpt do prime con- «u!>"m6iM
Rcnti par Ic d<5fenf]cur, Etieoce Lalumidre, ^e 14 df ju^^llet 18t6, et donn^ potlr Demandeur

obtenir la police No. 2&,54ti
;
que cette repartition couvre toute la p^riodo do Normandiiv

dur^e «ie cettc/polioe juKqu'u la date de telle repartition
;
qa'clle est payable au

burcuu du t-ecoveur, a Ste CutlierinS, en Ontario, 30 jours aprda la date de ravin •

OHiilld par Itt poste 4 rudresse du ddfendeur; que tol aVis a dt<j ainsi niall^, i
rudrvHf^e du dciiiandcur nicntionud par lui dnns sa dcmanded'nssurnnoc, le'26 dc
Feptciiibre 1877, et qu'il ^tait ulors dtt s^ir Ic dit billet ik prime uno somme de •

?(;6.30 aWc intdret du 2G d'octobre 1877.
"

o" .

(• )'L^ statiit j.iecit<5 (36 Vict., chap. 44, seot. 48) dit, que dans une poursuito

pour trecouvpniunt^des rdpartiiiuu!^, un £kl certifioat sera pris ct reju comme
prenTe /»r/;nrt /«<;»> 4,|S son coDteiiu, devant toutoCour dc la Province.

Qn peut pidtuiidre. qu'un tcl certificat n'a jpas la menie force probante dans la

Province dt' Quebec. Le ddfendeur n'a pas <Jii)i8 cette pretention, Il,;exigte

d'aillcut-s, danii le dosfiicr, uoe autre prouve Bumsanto au uiaiuticn do lin^ur-
suite.- : 'V •/ .^,''

• ^''C^jj^rj: '
- - '

'

<

Il,convicnt d'ajouter aussi que ledefendcur n'a pas pj||pl son allegation ^uo
la compagnic et.iit in.sokable Itfrs de eon contt-ot d'aiwurance avCc lui, ni qu'il ait *

.

si<.'ne 8on billet suns le comprendt-e. ,
^

Le defindcur a bien plaide le ddfaut de pSpartition iegalc,/mai8 il n'a signals

aucune illd-^aliie .^pecialcmertt. L« Cour ne doit pas s'occuper de les rechcrcher

a sa place et de les signaler, .lorsquc lui-meme n'a pas ydulu ou n'a;j>as pu ep.

signaler. ":.-.>; \;-

-

''.>.•; ''
.'/:

'•

,
.-^"^ #' ^::

Le <eFtific.it prdciie montiqnne que les avis dc repartition on tete matlds ii

riidre.«ise du deicnd(.ur. Ce dernier, probablement en voulant pfouver le^contraira-

a interroge le secretaire de la compngrSts tout specialenient sur«e f»it. Le secVe- '

\.

tuire nffirnie les avoir mis i la poste lui-meme, i I'adresse donnee par le defcn- ^J*

dcur conimc et:int bien la sienne. "X , * *'
.

"''{;'

I> niC'me secretaire ayant eto requis d'appoi^^cn Coir les liyres de la com-
pagiiie.l'u fiiit ot a donne-l^tuontant des pertes par I'inccndie qui s'j trouvent

entrees. EHos out ete UitA considerables daps les deux ftu trbi» mpis qui ont'

siiivi la date de la^oHec du deiendeur. "<.

Le fait quo la repartition n'a pas ete payee, en general, par les^u^ures.de la

Province de Quebec a determiiie uu i^ire de ce temoin, la liquidation dcs affiiiroa

dc la compagnic. • .-- i

Les pertes constatecs dans les livres etHetailiees dans les efat* produits etles

deiicits inevitables dijns les rccettcs probables d'unc purcille liquidation sent suf-

fisants pour justifier I'appel de toute la balance restunt due sur les billets d<V.'

prime des assures r

Les billets de prime ne portent pas, en vertu de la loi qui rdgit la conipagnie

en question, privilege sur tous les immeublet dc8 mdmbres qui Jes ont signes

comme Ich billets de prime sous I'op^ratJon do notre loi des assurances mutueUes
dans lu Province de Quebec ; les rentrecs de londs sont en consequence beau-

coup moins certaines et il fuiit faire pins large la proportion des defictts probables.

i~§i^^ If J

;'l
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H. H. GilP3
contre

Lalumiire
et l0 lut-nio

Demandeur
contre

NormandiD.

Lo d^fcDclear n'a pas prouvd lepoicmcnt den $13 qu'il prdtcnd avoir pnj^cf>.

Sous ces cirooDstanccfl, la defense du ddfcndeur ne pcutStre naaintcnuc.

Lc jugcment do la Cour du Banc de la Roinp,. ni^goant en appol, dans la cniisc

de la Compngnie d'Assuranco MutucUc do jolictto contre Dupuifi, que Ton ni'n

cite coaimc precedent & Buivre, a dt<5 prononcd sous I'op^ration d'une loi ct curl

dcs faits diffdrcnts do ceux de la prdsontc cause'

Le demandeur doit done avoir jugcment suivant scs conclusions.

II en est de mdme dans la cause No. 495-4 dell. M. (Jiles contre Edouard'j

Normandio, oii .Ics oirconstanocs ddvoilocs par la plaidoirio et la prcuvc sont

semblablop a cellcs de la prt^sente cause.

Yoioi le jugement de la Cour :

The Court, having heard the particSi alid their witnesses anJ after having

deliberated

:

Considering that plaintiff eiquaUU is legally entitled to sue derendont in

j

this cause, as be did

;

- '

~"

Considering that sufficient proof wa? afforded by plaintiff ^«-juaZi«, to main-

tain each and every the allegations of bis declaration in this cause, doth grant
j

the conclusion thereof an4 tbereforo ^otK condemn said defendant to pay to I

plaintiff h-qualiU the sum of seventy dollars and fifteen cents, to wit: fihy-four

dollars and forty cents, principal as assessment on defendant's premium floto,
[

and fifteen dollars and seventy-five cen|s, interest neerued on said amount from
|

the nineteenth October, eighteen hundred and seventy-fevertji up to date of ser-

vice of process in this cause; with interest from said last date, to wit: the I

twenty-eighth of August, eighteen hundred and eigty-two; till final payment and
j

coiiadistrits to Messrs. Prdfontaine ct Miijor, attorneys for plaintiff is-qmliti.\

.
Pr^on^ame c< Jlfo/or, avocats du demandeur.

Pagnuelo et St. Jean, avocnts des d^fenJturs.

COUR SUPERIE^RE, 1872.

MONTREAL,*?* DECEMBRE 1872.

Johnson, J.

La/ramboite vs. D^Amour et divers intervennnts.

Jcofc: Que U caution judicalum tolvi, exigc? par I>article 29, C. C.^peut Ktre de Is

par^abs?nte, mSme dans le ras oil d'autres parties procidant coDJointement

aveceUe, seraient residentes dans la Province de Qufbec, pourvu que ces diffe-

'

rentes parties ne forment pas'une seule personne morale.
Que dans les mStnes cas peut Sire exigee une procuration pour ester «n justice

dans la dite Province.

Lcs intejrvenants qui sont'He diff<5rents pays, ayant^produitleur intcrveotioB, le

d^fcndeur produit une exception dilatoirCy all^guant quo parmi Ics intervenants

il y en a un certain nonAtre d'absents de la Province de Quebec et n'y ont plus

de domicile. /
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«uration 8o la part dcs dit» intcrve- LaflrambolH
Ti.

TenanU.

Que do plus, il ri'est prodirit au^

oantfl absents sus-nommd's, ^ Veffet'^WKher quelcpi'un ii denifander A intervonir i)'Ambnr
dans la prdsonto cause et ii pouwuivroMt* droits en ioelle. II conolut" k cc q«o '*

^^iJJJ,'^*'''
la cause soit suspenduo jusqii'a oe que c idtion soit donneo pour frais ot procura^

tion joit produite do la part dos Inforvenants absents.

Les intervonants r^pnndcnt

:

* '.

Qu'ils deniandcnt actc dc la procuration qu'ils produiscnt.

Que quant 4 la purtie do la dito c.xt!epttoh par laqu^llo le d<$rendour requierfc

dos intervcnnnts un cuutionncmcnt pour Ics frais en ootto instance, les interve-

nants allj^gucnt qift: la dito intervention ayantdtd faitc au nom dcs obsents,

conjointomcnt ovec les autres inturronants qui sont'tous domicilids en, la

Province de Quubce, le dit defendour n'est pas fondd ii domandcr auz dits in-

tcrvenants abFentnun cautinitiK-incnt pour les frais dc lour intervention, lo ddfen-

deur ayant unc sQretd suffiaanio puur ces frais par les intcrvenants rdsidant en

«ctte Province.

i>orio», />arto» c/ C''ojf>i'oH, pour Ics intcrvenants.

Bertrand, pour le ddfendcur.

COUR SUPERIEURE, 1872.

WON.TREAL, 30 MARS 1872.

Bebtiielot, J. "

Philippe \s. Pe»marai».
,

»

Joofe :7-Que le prix de la boisson mome rendne au verre par un restaurateur, pour con-
soramer pendant le repas, peut Atre recouvr6e en loi.

Que cette bdisson est ceosee faira partie da r«pa9, le prix ponr icelle n'6tant pal

,
celut dont la Goutume de Paris s enteadu gcohiber le recouvrement.

Que la loi, en refusant i\ ua aub^rgiste de recouvrer le modtant de boisson yendu^
au rerre, n'a pas entendu compreadre la boisson qu'un consom/iinatear prend
pendant son repas.

, ..
* ' '

/

Le dcmandeur fait «Smaner centre le defendour un capiag ad respondendum,

alldguUntquc le d^fcndeur lui doit $42.00 pour pension, frais d'hotoUcrie, etc.

Le defendour prdtcnd, entr'autrcs, que parrai ces consommations so trouvent

pour plus de $2.00 de boisson vendue au verre; ce qui r^duirait la somme due
A moins dc $40.00, insuffisapts pour permottrc I'dmanation d'un capias.

Chaplcau & McMahon, pour le dcmandeur.

Angi et Daousty ^\u le defendour. ,

'

/

L'

ester en justice I
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XCOURj SIJP^RIEURE, 1872.

,

MONTI^EAr;, 18 DfiCBMBBB 1872.

'

~
.

I,
JonNBON, J^ *

./. Bte. Robert et Aristide Ste. Marie.
Jrui :-Que Ic pire n'est ,,.s de droit tuteur de son fil. mineur niieign.ur de m, action*Qu.au. pour pour.uivre,«. action, du« n.in.«r quMl .oiiW„ Hn Z

Que^sMe mineiir n'est paa.pourTu d'un tufeur, il faut lui en faire nommer un ad

'renflnf.
'" *'"''" "" " ""' '"" '*'" '**''*•""" P°"' *••'• '«"K°"

Le demandeur dt^clarc 'qu'il/est le ^Ore de J. Bto. Robert, .on fiis mineur. etqne coiu.ue tei il a le droit do i,our.uiv.e toute rdclutnaiion ct donimages queL
fils peut avoir 'soufferta. /

' .-
o i «

Q..0 le defeodeur a assailji k^jt ills dJ dtn.andeur et lui infligea des blcwures
qui 1 enifgcjient de vaquer i. nea affaire?.

Que le filB du demandcu/a souffert d,..s dommagc« et que le dcninudeur est
bien loDd^, couime pdre de le repr&entur dans cette action.
Pourquoi le demaudcur conclut a ce r,uc le d^fendcur 8oit condamn^ i lui

payer $100.

Le ddfendeur produit une defense au fonds en droit, par laquelle il prftendque
1
action ne pent se luaiutcnir en droit

:

^

tuteur, maiB en son nom, tandis que d'apr^, l.s alleguds, ii revendique un droitqu .1 uc pent avoir qu'en quality de tuteur ad hoc 4 son Jnf.nt mineur.
1 ..rce qu ,l „ all^gue pas qu'il eoit le tuteur ad hoc de son fils et qu'un telprecede .« pout €tre pris que par uu tutuur ad hoc

' ^

La Cour considjSrnnt les moyens de la defence en droit bien fond^s, maintieota dite defense en droit et ddboute I'actio.,.*
'

maintieot

Ainsi juge en Revision dans une cau.o de Leclair eoutre Bcauchamp.
Maillet, pour le dciuundeur.

^

Xrtwc/of c<,ZoHt/^/, pour le defendcur.

COUR DE CIRCUIT, 1872.

MONTREAL, 30 NOVEMBRfi J872.

Corm TORSANOB, J.

' \ Vyr vs. Cad'ievx.

M'uitres ct Serpiteurs—Art. 1669 C C
Le demandeurr^lamcdud^fendeurla sonme de $38 pour 24 mois de salairecomme domcsfque o« employe de formo^Entr'autreB choX. le d*frnd nXuIpar «„ plaidoyer special un engagement verb*, pour une annie au prixTe S^ il offre de prouver par .on seiment o. pr<Siend que le dcmandeur ayant sani

/^-.

\'"<-

'./-^^P^*'
^;

'^

/••.
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lommer un ad

nma valoble, malgrf les protestatibos r.$iu$i<Se« du d<Sfend«ur, abundbDn<$ io
wrvico de m dornier avant I'expirttion deron e'Dgngement, sod action doit fitre

ddbout^e.—qu'il n'y a auouD douteque d'aprds la Ipj et la jurisprudencc^tablio
le servitcur qui d^aerte le aervice de son muttre avant rexpiration d« son engage-
ment, nepeut«tre rcju & r^elamer le solaire qui fourraitiui fltre dQ'pour le
temps qu'il a fait; car le muftre ne peut fltre <cnu de payer le salairc de
son employ^ qu'en autant que ce dernier a rempli de son c6t<S ses obligations.
Maisle demandeuf pretend que d'aprds I'engagement verbal al!e-u<^ par Io de-
manjleur, il avait <Si6 expressiracnt convenu, qu'ifpourrait abandonner le service
du d^fendenr quand bon loi semblerait et que dana ce cas ce derni« sera tenu
de Ini payer le temps qu'il aurait fait. Lo d^fondeur admis eu vertu de I'articlg
1669 du Code Civil, u prouver par eon nermcbt I'cngapenicnt nlUgud par son
plaidoyer, nie formellcmcut les avanc^s da demandeur. De son e6t6 ce derpier
fait entendre quatre tdmoins, eon p<ire et trois eoeurs, qui prouvcnt les aH<Sgatft>n,
de sa r<:.ponBe. Le d<Sfendeur s^eut objecUJ 4 cctte preuvc comme ilMgnlcs
s'appuyant sur la seconde partie de I'article d^j4 c\t4, lequel se lit copme suit

:

" Dans toute action pour salaire par les domestiques ou serviteurs de fcrme, le

.
•' maltrepeut, 4defaut de preuve ^crite, offrir son serment quant aux Oonditions
''^ de I'engagement et aussi sur le fait du paiement en I'accompagnant d'un ^tat
''d^tailM. Si le eennent n'est pafcoffert par le moitre, il peut lui etre
" dmT6, et il e$t de la nature tfecuoire quant aux matieres anxquelles 11 est
" restreiht." > "

.

^
Cettc objection, r^serv^e pjir la Cour, rcnferme toute la difficult^ de la cause

Le te«e de la loi est formel et appuye sur I'autoritd de plusicurs anciens auteurs
cit^s par los codificatcurs, et la Coor, tprds mfir examcn do la question, piononqe
en favour du d^fendeur et d^boute Paction du demandeur.

cyr

Cadieux.

1 'I

k.

•" COURT OP QUEEN'S BENCH.
(appeal side.) .

'

,
MONTREAi; 8th MARCH, 1870.

Coram Cauon, Duummond, Badoley, Monk, JJ.

EDWARD SPELMAN 4 AL, V
{Plaiviiff't in the Cmrt Mow,)

'^
Appcllants:

AND ' •

^
ANDREW ESINHART, Jr.,

• (^ifendant in the Cpurt below,)

•; .
. . RiSPOMDINT.

What eotiititutes a perfect acceptance and legal delivery of the goods told.

The appeal in this case is tnkcn from a ^judgment rendered in the Superior
Court, at Montreal, on the 30th June, 1868, by /which the plaintiff's action was
dismissed with costs. //

In the month of January, 1868, the appdlaits instituted an action against
1^ wspondw^ 4«» t^vei-the-sum^^»|4>2jbrarthe price and value of six

S
m i

,i
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E. 8,.[„.„ hundred and th^ce gallons of hi«b-wi«««, and five puncheon, containing the

*p?f . T ' ^''^ """^ '^'^""'^ ^y ^'•" «"'•* plaintiffB to the 80id defendant and for

I" ^''« declaration there follows this Bt^toment •

ofTlTof8VTH"l'^r''""^""^"'''"*''^
«ogivehisnol«fortheBaidaum

01 »100J.89, although thereunto ofton roquchtcd ^

wilBroT."t"?,'""'1 '" '••'' ""'"" "'"' *•'•' "P^^'^^'^"' ''»«• *'«'» ^he high-w.neB should be delivered to carters he should send for the same, whilst thenppellants sent ^over the high-win.s to L.prairie by their own earters. on
21st January. 1868

;
and that before he eould e^„.ine. gunge and accept delive-ry of the "»".« to w.,, „, ,t, 22nd January, IsSs, they were seized as forfeited

to Our Lady the Queen, foH>reach of revenue Jaws, and taken away by officersof excse and notice thereof y,a, given to the appellants, which notice the res-pendent declared he produced with his plea.

That the said five puncheons were never delivered td the respondent, and were

/ never accepted by him. and that the said seizure by the excise officer wa* made
' in consequence of fraud bttempted to be practised by the appellants

,

Ihat respondent could not oppose the entry" of the excise officer nor the
taking away of the high-wines; and that respondent could not be held to pay

the cfowr"""
"''" '^''"'"'^ *** '"'"'' """^ ^^'''^' """**'''' "'"^ forfeited to

,
Before leaving the appellants' premises, the puncheons had teen guaged and

the quantity established.
b b auu

On the other hand it is urged by the respondent, that he had not time toexamine^^nd g\,age, the five puncheons of whiskey. But the appelhints allege
that the eonductof the respondent constitutes a perfect acceptance of the goods
sold, he having exercised the rights of a proprietor. Moreover, the sale havins

.
been made of the five puncheons, containing 603 gallons specifically, and their
contents having been guaged by the .p|,ella..t8 and found correct, so soon as thatguaging was finished, and the punel.eoas set apart as respondent's property, the
owpership vested in him.

r r- j, ««

Code Civil, 1472. .^74, 1492. 1493. Hanson vs. Meyer, 6 Jlast, 214Rugg v.. Mina 1 1 E*4 209. La.zury vs. Turnell, 2 Camp., £40. Loiin vs

^Z^^7iu ^''^^^'V^
Brown on Stat, of Frauds, §317, 318, 322.'

Having thus, a.^ the app^lants believe, satisfactorily established the fact that
> on the 22nd of January, 1^68 (the da> of the pretended seizure by the excise

officers), the whiskey, and thfe puncheons containing it, were absolutely the
, property ofthe respondent. Tl:;^^ appellants respecfully call the attention of this

court to the fact that it was the duty as well as the privilege of the respondent
to have notiflFed pie excise authoriti. s of his intention to claim the said articles
seized within one month from the day of the said seizure. The 163 Section of
Cap. 8. 31 yic (Canada) is couched in the following words :

" 163. All vehicles, goods atd ether things seized as forfeited uWer this-
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^
dceiBod and taken to be.eoDdoa.ned, and ma, be dealt with aceordingly, unless ^r

^
month from the day of «o.«ure, give notice in writing to the seizing officer, the^

^
collector of Inland Kevonue, in the Inland Revenue Division, in which such
goods were seited or superior officer of Inland Revenue, that he claims or
intends to claim the samci

"

Here is the judgment Of the Court below (Mondolet, J )Phe court having hoard the parties by their ^counsel upon the merits of this
'

cause, cxammcd the proceedings, proof ofrecord and the evidence aclduccd andhaving upon the whole maturely deliberated, oonsidcring that the plaintiff, have
not proved the material altegations of their declaration, and, „,mely, that.aecord-

c^h hundred and sixty-e^ght, they have duly delivered to defendant the quantity
ot gallons of h.gh-winc8, by them alleged to have on the said twentieth of January
one thousand eight hundred and sixty-eight, feeei»*old to said defendant.
Considering on the contrary, that defendant has proved the material allegations

ot ins exception, and, namely, that said plaintiff, have failed to make defendant
the legal delivery they were bound to make to him of the said high-wines. Con-
Mdering. moreover, that the defendant was.on the day that said high-winc were

'

sen te1nm, dispossessed of said high-wines, by the act of their b^ing seized -
by the excise officers, for and in consequence of a violation and/ififringement of
tne law, with respect to said high-wines, by said plaintiffs

^
Considering therefore that plaintiffs have no right to recover from defendant

the amount of mobcy they sue for, nor any part thereof. The courtJoth
mamtain the exception pleaded by defendant, and it is adjudged thit plai&s '• •

action be, and the same is dismissed with costs. , t

(M. Justice Drummo vD, diss.)
Judgment confirmed.

W. II. Kerr, for the appellants.
"

..

L. Betoumay, for the respondent.

J

COURT -OP QUEEN'S BENCH.
(Appeal side.)

MONTREAL. 9th SEPTEMBER, 1868.

Coram BuvAL, C. J., Caron, Drummond, Badgley, JJ.
ISAAC manning, \

(Defindml in the Court belov,)
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Purchase at a municipal sal^^What tht plaintiff must prove tVkan ac^fo»

en tomplainte—What dots or does not establish possesnon^^auEe posses-
soire.

'
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-Tfil-plainfiffn»lIeg^lEir
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I./

/ "
I

I •

I. >>'«oning ho wM^n |)oi>aewioD u proprietor of the WMt halfof the east half of lot number
S. L.Sui lurjr '"*» •" *he fimt range ofAicot for more than a year and a dny, priof to OorUio

frou6/t« by defendaot on or about the 23rd day of Dcoomber, 18m, aOd that
the defendant, without hi« pormisaion, and agaiuBt his will, on or a^ut thejost
myitjioned date, entered upon taid land and cut and foiled divera t?eea tli^rcon,

and erected a building thereon
;
and ooncludoa in the ordinary toannor fcot

defendant bo bold to desist from said trouble$, and that plaintiff bo Maintained in

his poMession. The dofciidant pleads two eiceptionB, and a general plda of
defense au/on(J!« m/((tV. '

^ .,

In all three of his plens it must be observed that he dooe not claim any per-
sonal possession, or right of possession, prior to the 14th day of December, 1865.
He alleges that one Joroph S. Walton, in February, 1863, obtained from the
Secrctory-Treosuror of the Municipal Council of th? County of Compton, a
oortificato of purchase of said land for taxes, and in Fe|)ruary, 1866, said Walton
obtained a municipal tax deed of said land ; that said Walton was in possession
of s lid land from tho date of his certificate till the 14lh day of December, 1865
when ho transferred and made over his rights to the defendant, who had been
in possession sinco.

To Fuslain this plea it is dfear that defendant was bound to show actual
' possession of said land by Walton from February, 1863, to December, 1866. He

entirely fails to do this, but invokes scolion 61, sub-sectijn 4, of the Municipal
Act as vesting Walton with the possession. This section says the Jiolder of the
certificate " may forthwith enter upon and take possesion <»fstftjh lot or parcel
of land." This simply, confers tlie right of possegsion, not aptrial possession.
This right may bo disputed and successfully disputed, if tll"^ proper formalities
of the law have not been observed to effect an alienatic«irw pi^tial and conditi-
onal alienation, of the land. And when there is atii adverse possession this

V • possession permitted by this elnuse of the Municipai Act, cannot be taken
forcibly, but the party claiming under the municipal title, must take his recourse
in ^ same manner as if holding any other title, to eject the possessor. Even a
sherifrs deed does not confer actual possession where there is an adverse- or a
defacto possessioa, of another, but it must be followed by a writ of possession
to put the purchaser into .possession of the real property acquired by him. "

" ^ul ne peut te /aire justice a loi^ime," is a maxim held sabred by the law.
The land in qucRtion in this cause was acquired by Silas Todd, by Location

Ticket of the British American Land Company on the 8th of January, 1865
and Todd entered into possession and cut timber for a saw mill owned by him'
from year to year^ on said land. On the^ltiih day c^ July, 1864, Todd, still

retaining the undisturbed possession which he had held for nine years, transfer-
red his location ticket to plaintiff, ordering the 'British American Land Com-
pany to deed to plaintiff. On the first of October, 1864, the British American

^

Land Company executed a deed of said land to plaintiff, which was in the form
prescribed by the registry ordinance, and conveyed to him •' the seisin, estate,
Ireehold anrf;)o*»M«o»/." Vide Con. Stat. L. C, c. 37, sec. 66. Upon the
execution of this deed the plaintiff entered into possession.

-Tl«^4*nd-ti» tjtieatioB war~60- acres adjoining the rest of pf&tnCiff'B fanii lu?

J^'
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!
"" "'"•"'""-••J I».Kn conwq«rnHy It wn. not subject to the wV prooft or ,

^
gn. of ,H.».e.Hon «. « c«IH,«tod lot, on which crop nr« ^mwn ; h»ti,|„j„,ir.

other Innd wni. not wpnrntcd from it. Jli, cnttio were postured upon ft. Ho
*

cut .h.n^Io tm.hor upon it. Ilo pnid the t«xe« acoruinp „p.n it Iron. jo«r to
^cnr. »nd wu, rcp«t.d in the neifhlorhocd and Vnown to be the proprietor and
in poweNMon no f.ueh ofunidlaitd. N '

Mr. Woi.on wa« e.an.inod by defendant, and he doci not Mat<;'th« he hadcrer been in poi^cssion of ,he Innd, «nd h ia clear fVom hia evidence that ho never
«t.en,pedtopet poi^eFM-rn under hi. ccrtiflea.e, becnmebesnp. "

I did not
under..„nd tnjlhinp about whcbcr .ho crtiffca.e cnrrird pe,.oHpien or not

•'

tut bo .ny., " I „f.erv.a,d8 took n.can. through the dcfindnnt to obtnin po..c8

7"
»,

", l"\ " ""^ '"''" •" •'"' I^^^^'^*'"" tok<-n, or ntten.pted to be-
.

t..ke„ by defendant on tl e 14th reeen.ber. 1F66. It ia elo.r fr..„, )i evidence

S,;'' , ;
"'" '^ "^"'' " "" ^^" '•" '"•<*-^ -'"-tever it „.ipl.t be," to

flT u Iv f
"'" "" "'"' *" •'""" ''"^ "•"*''• '"i"' '" »"» •"""i<'iP> deed. I„

f..o he had httleoecnmn to hare, for the other liko.deeda pivcn in «nid nn.-
n.e,H,ty, ,h„t had been te.ted. proved valuelea.. It wpsaLon the p' rl ^fWalton and defendant to take po.«e«.«io„ of thi.s land /orciU^ In December.

cculd avn,nnn.«.H of the la^.e of two-yeara after the purchase, ifter which a
p<r-.onhoId,np pr,ese.8ir.n u.Mler a municipal deed, cannot be troubledTn hi,

tilTr'
" r :

^^^'^^^^^^ »>« ^^Vn-<'^ of hlH lep„l rights. In addi-
l on to the p.oof.s o. aetual poaae^ion by pb.i.ftiff, .|,ich appear mo.,t conclusive
.t appears .h..t shortly before the H.h Decen.ber, 1865, the plaintiff and
defendant, «„d another contipnous proprietor, had lines run by a Provincial
Surveyor, and tl... £0 ae.e. wra bounded with the rest, the defendant bein-/
present, and ..csu.eseing and this 50 acres was separated, or the line delineated

as bTt'l f . t "' '^•'/^'"« ''y T- Franci.s. evidence as woHnsby the ev.denee of Lyman Sunbu'ry. and the cross-examination of Jame.,

1X7;.1^
'•'"'"••«;'"* ^"^r^'^^'l ""'* his proof was ample, he could havebroupht the Surveyor who actunlly verbalized tbi. survey, and the proce. verbal

. pncd by defendant as well „. plain.iff. What more perfect recopnition of
pl.ant.ff8 pos.es.s.oo could defendant h.ve given than this? After havinp
..cqme.ced ,n th.s mny, in a f, w days beaoldly enter* upon thi- parcel of
lu..d anJ me.s a sbanjy thereon. TMs he did t6 take posfcsMon as is evident

D f nd
' M T7 '" '^' ''""''' '"^--K^tory "Pon /aits et'articles.

Deft.nd«ntsaysMr, M al.on "gave me liberty to go forward and take possessionon .t at onea, as « gmt daim,^ud so Iprtb.-' It is quite evident^haf/ his
perm,fi«on to take ppsse....iou jv^ds after Walton's quit claim to him, #hiehdefendant a leges ,o have been on the 15th December, 1865. On refe;enee toMr. Walton s evidence U will be secn.'that he knew nothing of defendant^ doin..any th.ng on^the land pnor to the 14th December, 1865, when he gave him a
reeetpt f,r money and told him to keep possession. Ho says defendant then, to

T: T «' IT ? '""' ^^^^' " '"''^ ^'"^ ^' ''^^ '^S^'<^^ 0" the l«nd." This,wa the first he knew of it.

Manalof
aod
Hunburj

"H

f

1
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1. M*nning
and

^•ooilant haa ondeaTored t*> prove aono anlcriifr poMcaaion to 14th Da.

B. L. Hunbiiry'"""'^''' ^^^^f ^7 ^S^»ti <<> •ho" that ho tapped norao troaa on the lond. Thi»
ho dooa not allogo, and, if proved, w^uld avail nothing. He fulili upon thin

dovico ovidontly on an aftor-lhouftht. It ta ahuwn by plointir* witnoiM/tliat
n^trooa could be found i^ivii^ in4ioationa that they were tapped uponj^Untl
till liiat Kprinf?, and it in ahown (hnt d«Jf(>ndonttnpped treea upon pHiirftlflTa Other

• land, a i«|t trees over the Knu^iii the wooda^ which plaintiff ntfvii inquired into

or rcjrurded aa on attempt nt>iH»(i««ton. Farmcra holding wild land are not

particular with each oilyr about the tapping of a j*ow atrnggUng sugar trees

aoroM the liAo upon a noiglibor'a land, when it doea not interfere with auoh
neighbor 'a augar works. , If any augar trees were tapped by dcfendont prior to

luat spring on the disputed land, which is very queationabld'from Ihe evidence,

it waa ainiply the tapping of a few aJrnggling trcca* near to the defendant's land

and where ho was sugaring, and more trees were tapped upon plaintiff's lond

n6t in dispute than upon the porcol in dispute ; and it was akind of neighborly

liberty taken by one farmer with another, which wan unknown to plaintiff, arttl

perhaps would not have been objected to hod it been known. The plaintiff war
never troubled in his posac«aion

; he paid tho tnjioa from year to year; he hold

the title, and the land was not scporated from tho rcet of his farm by fence ; his

cattle run upon it ; he used it as he required to use it, and had all tho signa of

possession of which tho nature of tho moveable wosBUSpcptiblo.

'i

P«thier Proo. Civil^ mot.ctfnipluinteacc. iii. La possession quelqn'un aurait

\ QBurpiSo par violence, o« clmdittinement ou prejudice de cclui centre qui il

intonterait la complainte, ou qtt'il tiondrait pr^caircmcnt de lui, no pout poa non

plus servirde fondc^icntii sa complainte ; car, vis-a-vis de lui, il n'catpns'i^putt?

poBscaseur
; o'est jf»ourquoi notre ancicnne coutume Art. 369,' disait qu'bo

aoquiert possession en jouisaant pur an et jour wee vi, heo clan nzc pbeoaBIO
ab adversario."

The question in this ottso is simply this : can a person who has posstesscd land

under title in good faith for eleven years bo /orciblif ejected and be compelled
to dispute another's titl^,. or pretended title, with tlie odvantage of possession

given to his ontagonist ? The maxim of the Ijiw is, " Spoliatus ante omnia
reitituenduB." Tho plaintiff was not aware that {he land Was advertised for

taxes, and knew of no pretence of title in it on WaHon'spart till after the deed
"

was given him, in February, 18C5. It is plain tjiat he coiAd not have been

disturbed in his possession. Tho plaintiff adverts to his titles, not that there is

& combat de Utra in thid cause; there cannot bo, but as signs of ppssession

defendant proves Mr. Walton's title to no purpose, because he proves no pos-

I

Bession by^ Walton, and he proves no aZ<>na/to» from Walton to him. Bossessioa

( cannot be connected except by an alienation and a transfer of the teitin. It is

,
simply a receipt which ho produces and which promises, what ? Not a deed, but

'^ quit elaim. Defendant in such ease cannot plead Walton's rightSr Walton
could not do it by intervening in the cause.' By sec. 64, sub-seo. 8, M. Act, it

is rendered necessary before any person can be dispossessed, tpho pouessei, under
a municipal tale, \a. institute 0% action to set tW^le aside/by some com^tbnt

"/
,

tribunal. ''By 27 Vic, o. 9. sec. II, it is required that su^ Mtion to an^ft

^...-v
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«o.h. I b« brought «ri.|..n two yc.r. .ftrr U.o .djUllction. When W.lton' ,, M.nol«olUlncd hM .feed two yr.r. l„..l ..,pir.d. The ,.lai„, ff knew «otl.i„;r «b««t tho«
, J^

'

iwunicipnl Mic, and of course l.od brottpht no action Jph it n^dc Wnllon liad
*'''"*'"Tv

no po«.rw|on
.

if ho could hy h.K,k or hy crook ,,.. p«Mi»^i.,n. ho could then

JH plnintiff .t d..fl„«eo by pleading .he«, t«.o provi i,.n« oC lh« n.unioinni lawW plaintiff WON con.r,.II<.d to ^^c for powe^mon deftndft would hnvo opportuniJy
to te«t .ho volidi.y of plaintiffV till... Thi« i» .ho rfon why U.o doHndunt hui
t..kcn Iho cour.0 ho hn.. The cn.o of Morkill nnd I o,..h which c«mc bcfoVo tho
I ourt of K, V...W huf« .rtlKd the prineiijc involved in Ihin on^e. Morkill ..ued
lU'Mh for po.m..ion. I. w„« „ p„,i,ory notion \uUl up/,« hin municipnl deed.
JrH.th held un-hr a loo.lion .ieket fn.n. tho nriti^l Anferienn L„n.! Compnny

•1
.
n.h pleaded that the nuinicipni hMo wn. void for .I.L ronton of^tho forn.alitie. of

the aw not hnvjn^ been oIhitv.,!, and beenuse it w«h pre.im.ur.ly eiccufd
Ah.rk.il dcnurred to thi« ple« u,on .ho ground th:Jt Uen.h hml not .d.t,.ined a
Jt.dg,no„t annulling' tho ma«icip,il m\n ut^ler (U 4., t. mU. .e.vof Municipal
Act. J h.s don.urror whh nmih.ained by Mr. Jm\L 8hort lu^d tl.o defendant's
plea rejected. Tho caw was ennied in.o review and rcverm.-l hy thiN eourf
urn voce. I. wa8 held that Heath mu.t havo the pivilego of invokj-u hi« title'
and testins tho titio of hi. adversary. Tho jud^mcr^t w... reversed, and Iloath'.'
titio han been o.nco sustained, nnd .he nnmidpal sa held void.

'

Hero is .ho judnment of .ho Court IkjIow :

havinjt hoard the parties by
Tho court now hero«i.tin^M,fl a>Court of Review ^ ..., ..., „,„,

thc.rrc.peo.ivo counwl upon .he jud^nnent renderel in the S-iperior Court in
nnd for thodistrict of Saint Krnnci., on tho twen.y-f urfh day of Doee.nbcr, ono
thousand eight hundred and six.y-.ix, having csaminjd tho record, of proecdinRi
had in thi8 can.,0 and maturely doliboratcd, conMde-ing that .ho plaintiff hath
prove^^tho nintcvial allegations of his declaration, an.l namely : th„t d.iring more
than one year and ono day previous to .ho ioHtitution of .ho present action ho
was, and since has been, and now is, intho legal. posBcssion of tho West half of
the host half of lot number two, in the first range of tho T<.wn»l.lp of Ahcot, as
in and by said dcclara.ion described

;

•Considering that tho defendant ha'th, on or about the end of Dec<0.bor, ono
.
thousand eight hundred and six.y-five. entered witl out any rli-ht whntsoevcr,
but Illegally and wrongfully, par voie de /..it, upon tho said West hajf of .ho
Jtasthalf of said lot number two, and hath thereupon felled trees <.f value and
to the damngo of said plaintiff to the amount of ten dtllars

;

Considering, therolore, that in the said judgmeni of Ihe' twenty-fourth of
December, ono thousand eight hudred and Hxty-six, dismissing plaintirs action
there is an error, this Court do.h reverse, annul and U aside tho said judgment'
a^jrocecdmg to render the judgment which tho Cburt below should have ren-

it is considered and adjudged that the defendant jio pay to the plaintiff tho
8um)pf ten dollars, with interest thereon from this iay and costs a. in a cause
nndeir ono hundred pounds, and all the costs in this cfourt of Review, distraction
thereof 18 granted to Messrs, Sanborn & Brooks, at/orncys for plaintiff.

X

'^iff

r t i

(

>i

I

iU.
i

f.l
If

I



• < V

•ikI

RT OP QIIKKN'S IIKNCII, H»)8.

1$. V- Munbttrjr. mim>
ll w4«r (hft^^At iNM9r4 bo nmltUi<i to tho mIiI Court in ih«

I 0. '«?,J»Bd». %
mupoirnKNT'ii AivrmMTtWi.

^
" fliii wrliflonto of panUim Hm-n not wnrcj n logul title, bat in avldonoo of'

IW «i|alubk5 CWk- to llio luiiij, ntiii|Uttblt'« the purotia|(!r to call iu (ho Icgul title,"

Bl4*#»»o»T»«T»iiw, p. 2f'8.
•

" litud ( ") c«ti>|ip«'l ujionth« former d#"er. IiJ«iu, p. 361.
" Th« purciiHinMr at ii tux hhIo oiiiiiiot rwiovor tli« powuMion I'roiii tlio forunr

owner or any |H>m>n cliiiming undur liini in an actiun of forctbla iletaiii«r.

Kjfutioii U hU only reii.ody." Iduni
i».

402.
'• Ifc'jfond tint power ol the Lvglaliiiuru to dcolnre dotd oi»uclunive ovidonce of

tide." Idem, p. 80.

appiluint'r tWT or avthoritim-

Iht PROi'f>«irioN. Tlip purclinwr at a niunioipal anley^ny, upon reeoiving

a c«rliflc»to of milo, forthwith enter Into poNncwidnTI And he cannot be dinpoa-

iccmil until certain foriunIitic<i, wAnting in thia instance, hare been observe*
within A limiiod period, whivh in now pn^t : Con. 8int. for Lower Canada, cap

2:^, n.yGl, «R. 4. 6, 11 A 12. C(.nito|. Sluts, for Lower Cnnada, cap. 24, a. 64,
»s. 8. 27rh Vietorin, cap. 9, ore. U.

2ni> PKopobitio*!. TIui purolmncr at a niunioipal aale mny nof carry away
tlnibor from tl c hind pnrchndcd during tho flrMt year of po'acaaion, and ought
not to commit wa^to by cutting, when ho ciin iJOtaM it; and tho snnio acta which
ltj;in niny eonliouo powc«aion. Con. Stat*. f«»ftWC., cap. 24, gee. 61, aa. 5.

3r» Propobition. The' pinintiff in an action <ti amiplainte should.proTO

tinditturbed and jmhllf. pofarwion during a.year anH a day iiwnicdiately prijpr to

tho ^rottife nII<>:od. SiiniTOn v$. IMdue Rtv. de J. vol. 3, p. 361, «/ »e«?.

Crcniicu Action. Pom.—seen. '296, 29!* and 300. Ano. Dcniwrt Vo Com-
pluivte, No. 14. Argou Lroit Franc. Vol. 1, p. 238. Fcrricre Gr. C. de Farit
Vd. 1, p. 1612, No. 24, and p. 1617. Guyot va. voi de fait, p. 600, voL17.
Jourdoi|n t>». Vigt.uretiux K. B. Q. 1809.

4Tn^^fc»PoHiTioj(. Thcatriiyingof cattlo doeajiot cutabliah poaMsalon ; there

niUKt be Wo will to poiwcxa ncconip.nying the' act of pohBCseion. Pothier TS-aiU

de la FoMtt. Nog. 40 and 41.

Sth* Propositio!!. The alleged /«mW« m*^J^J« been ao numeroul
jprotrnctpd p to amount to poMisaipn against eurinin actualpouasor

,

and n day. Fcrrierc—GVund<5. de Parit vol. 1, p. 1614, No. 3. C«
No. 3119. V

- '
rP^:

6Tn PlwfnisiTlojt. A corfvoration can only poRFCR«hby iU o6ccrfl, who in the

present 0i^^|ii«ranw the lanicl. Pothier, Traite de la Pot. No, 47.

7th "ROy^HEJ -̂Jf kt' merely ttie iSSautnejMMMfoiVe and not poaaeaaioD

thnt ciD be %^KUS^ WAhintmUon. Cremieu Aeiione Pot., aco. 293 &
294.

• "«:''"a. .
.»»-

8th Prop! soBsion b]^p|«^t profits liia principal and thoaff

"»'»

C7
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liow.,.r .1.or. wh«.. dorifed ..thor M • judicial or . mnm^uul «.!« Korrkr. 1

I- i!!!!!"!-^*?"'
'^"' J*"'"""''" '" • l>«-"«*^"7 ""tion .hould deol.ro who ^ *

ifl''^---

Jk
(M. Jtlitlft tiADoi.Ky;«/»..) / / J^|lKn.cur confirmed, y

^
F. W. Terrill, aUonicy for npiKlIi»^it.

Hanbohi & Jirookt, uttoriitji for rcspondvnt.

INTIIE COUUT OF QUEENS BENCIf,
(appeal bide.)

MONTREAL, 30th DKCEMBER, I8R5.

^or,m S,ff A. A. t^oRipM, O.j., Monk, Ramsat, Crosh, nA,,r, JJ.
THE Ea«TEIIN TOWNSIirPS BANK,

(/f<lf*ndaHttini/MCoun btlow),

AND

"

ApftlLAMT, ,

E. II. PAQDETTE, '

{Pl*intijjr in tKt Court brtow,)

.• RKBpbMOB.MT.
InttrprtVHxn of tontract-Manner in vhich iuterv,t to hi computed.
The j«dgn.ont from which the pr«K.„t „ppe„l i. taken ^a« rendered by ih,Superior Court, at Sliorbrooke, on the 28.h day 'of M»y, 1884, ai follow.':

™,rjJ^ f.K-"*.
'"*'

''f"'!
"J« r"rtic8 by thcif rcKlHctivo counsel on th.

Sff hAW T'/r"""""'^
*'"' '™"''^ ""^ Jeliberafed, considering that th.

Wt V aT I
""''""' »»<'8»^i"'"'«f hi« declaration artd, that .he HumTOur hundred and «,.,cnty-„ne dollan., tendered by him to .he defendants onhe fourth dny of February, o„o .hou.and right hundred and eighty-four, wa« all

thatwa. then ren.a.n,ng due and unpaid hy him to defendant- un^er the deed of.alefrom Richard Baldwin to bin., «»id plaintiff, of date the tWcnty-fourth day ofOct.

r. !!"';/;? ''"."^"^ "°^ «Te»*J-one;and of.ho transfer ofone tho««inds« hun^ddollo« and.ntcrcw by ^idJlichard BaRwin to'del-endants, on the
twenty-fifth day of Janu«y, on, thoa«w.d eight hundred .n«? aeventy-ail. inolud-

InLtr* . . 7f»^-«o« of discharge,, and that plaintiff was audi,
entitled to hate from dclendantB a full discharge of the hypotheque granted by

'#

«

tt.

W

Hi ^1

-^^.,
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^^ II'?!;!;

tl2^aid>icl.ard Bi.lJwk^ n„d ^adWr.d W^ the def^da„t«. aod that

E.B.P«quetto.
"«^'« "-yof J- fh, Archambault,notuVy publi^, on the fourth day of February

,
^ ^'^'-W^-J^

o^MtcD^r. which lKte>con repeated, nndsaidBum ofmoncy1^,. ,'.1 - . ^ 1 ,' "
' •" •-i'v"*"i, uitu BUlu Bum 01 money

brouj,-ht ,nto court iTur defendants; by ,,lai„^iff, with the. return of his present
act.0., and wh,eh ha. .been withdrawn by defendant., doth declare the obiii^a-
.on rron. pla.nt.ff to Baldwin, for one thousand «ix hundrcdioUnrs and interest
transferred to do endants to have been fully paid by pla!^ to defondantn, and
doth adjudge and eond«um defendant, to exeeute a diseharj>o of said hypothequo
ac<^,rcd by then, as aforesaid of.aid Jliehard Baldwin on the real property so
purehased by plaintiff .o far as the said sum of one thousand six dollars and all
interest transferred is concerned; an 1 to cancel the rogistratioa of said mortjra.^
.^s aforesaid of said real property bought by plaintiflF, within one month from the
K.rv.ccupon them of this judgment, and that in default of tholf so doin- the
judgment of this Court herein rendered shall avail to said plaintiff as^such
discharge^; and the court doth further condemn the defendants to pay to plaintiff

'

'ki„S!»
"^" """'""

l'^
to Messrs. Cabana & Charticr, attorneys for

No fitness has been examined in thi. case, which presents. purely a aucstioa '

of Jaw as to the interpretation of a contract, and as to the manner in which
.
interest IS t> be couiputed. '

The it^ldwing clause, Jakcn from the deed of sale (paper No.''4 i'n the record)
)s the subject ol" dispute

,

^^

'' Tim ,.r.sent sale ^as made fb^the price anS sum of thirts,.»ix hundred

^

doU„rs w.lh interest on the said sum from this date at seven per centum per
'rf/,««m, such sum in capital and interest to be paid by payments of /our
hundred doUurs u year, the firstpayment on the said capital to be paid in ona

-^•ear from this ^alc, and the first payment of /our Aim./rctirfo««r, on the
'

' lutereHt to be paid one year after the last payment of th, capital, and so o/
..

!!"''' «•'*' T"" P^J^'"""^^ «f '*»« ''••»1« "»"» 5n principal and interest be p^i£
^ Jhe five fir>t ^payments on the capital sun, representing the sum pP two

,'• thousand dollars shall bo paid to Albert liaight. Esquire, of Stffnsteaa, for

^^

which the said vendor gives for himself quittance of so much to the said •

^

purchaser; and the balance remaining of sixteen hundrid dollars on the
' capital and theinterest to becom<j duo on the whole capitij sum oUhirty-six
" hundred dollars from this date #,11 be due and payable to the said vendor by
" payments as above stated." . .

°

o.^u^'rl^'^'^v^''"*''''*"''''^^
*'*"'*'"' property from one Eic^ard Baldwin on the

-4th October, 1871, and agreed to pay for it «3,600, in the manner above set
forth.

On the 25th January, 1876, the vendor, Baldwin, transferred the balance of
? 1,600, to the appellants. *, -

The transfer reads as follows

:

; " 4thly. The sum of sixteen hundred dollars said c«rrency due and payable
" to said assignor by one Eusebe H. Paquette under and in virtue of'that cej-
^tam deed of sale dated and passed before II. C. H. Chaguon, notary, qd the

'

, d „^1 .

J-
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recorded .n.a.dl{c«,.tryOffic. on.he 4.h November, 1871 iu Ko/ B Vol Tow'^hlp?

^;
1. No. 270. W..I. oil the interest duo to the «„id aaJignor in virtue of' It. »
.. .' E.H.Paquett*.
Aarious othef sum« were tron^forred to appellants u-^ndor 4ho,Hnmo deeda^ou„t,ng altogether to th« sum of $6,984 ; the eonsldpration given b, the itnkbeing an equal amount of $6,984.

^

„J!'l!'i'"'"*''^ ''f ^
"^'^"^ '^"''^'^ '*>" «2!000 goiD« to hin,, and paid to W,c

'
nt dl"ti"lf l'"!,"" "":? ";^''."'° ''"""' '' *'•'* ^'^''^ ••>« »'"'""<'« '^ue the Bank

Vctcber, 1883, and tenders and brings into court the sum of $473 to cover thisb «nce and the interest thereon as above .tnted and costs.fro
"

and transmission, according to the requirements of Act 2148 CC
«.. II

''? ""r'"f"
P'"""'^ "'"'' •'"•* '"« *''"^<'' "^ declared iuffieient, andappellants ordered to execute, discharge of the mortgage held bj them.

Ap,.cllants plead that the interest was not to diminUh as pay^^m, .rere
J</e.o« cap^tal lut that interest v,as to ie paid on ike W<c,M3,600 ZZ '

«3 COO of capital and nine jcars interest on $3,600. which amounts to $2,268making in all $5,868, payable iu instaln.cnts of $400 per annum
'

Oef^8^ 'TUT^ °'? contraet^there would be duo the* Bank on 24thOct, 1883, $1,468, or more than $l,t)00 above that which plaintiff claims to be

.n^
?*''*™^« P't^'ff "l-i^B th«t interest does diminish by p;,monts oncapital, and here 18 the istue between the parties '

J F jmonts on

«Jrl?!
^""^

fr^^
"" •""''"''" ^' ""'^^ ^" '»'"•'''' «» »»'««»«. and by theexpre^ terms of the contract the annual payments are to bo appli d justW on<»I)ital and afterwards on interest.

^^ ^ ^
There is no express statement that interest is to diminish as payments oncapital are made but the imputation of the payments on eapital JZlZnZ

As the capifd decreases the interest must decrease, if^he rate is the same.

Doakd^Beaulne, for ap^lUnts.
" Judgment eonfirmed.

Ives, Brown dh French, for respondents. '^

. \ . ..

'
. • .

.

prr.

M

j4f
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^,

COUR DU BANC DE LA REINB
(En Appkl.)

MONTRfiAL, 23 MAI 1870.

Coram LHon. jijco Caron, Drummond, BADOtEY, Monk, JJ.
P. GOyONDITLEMOINE,

{Oemandeur m Cow lij/truurt,)

. Appelant
;

{Di/indturtn Cour Inffriiure,)

P. I^ MORIN,

vX
J. U. BEADDRY,

(Tien-Saitien Cour Jn/M«ure,)
X BT

DEMOISELLE LfiONTINE MORIN,

;

' (^*" «n Cauu en Cour Jr^Meure,)

Que doitprauver la femme marid, Uparit debient, q,n reclame (apropriiti dt
^ lien, meuUcf-PoutuU vautUifrt-La rigk Nisi pwt-eUe iire

- ~ "^P^oj/iepourTnettrtpartieene^iiet

Le 29 aoftt 1868, un brcf dc saLsicWt aprds jugomcnt fut ^uiau<5.en cetto
cause, et eigmfi^e le 31 uoflt au tiers-saisi, Jo.seph Ubalde Beuudry, qui fit la
declaration sui vail tc

:

'* Vert la fin do-juin,dwq}er, pemoisdlc L^ontine Morin, fiUe du d^fendeur

r t '*»J«"« »»"'""*" ^'^ '" «>nn"i««at,ce du tiers-aaisi, quittant la mnison'de
M. Peter McDonidd, son oncle, oH ollc ^tait en pension, vint se rctirer pendant

' quelques jours chez le dit tiers-suisi, et y apporta tous ses eflFeta dont elle a^ ensuite tran.sporte une partie a Longucuil
; qu'il est rest4 dans la- mnison du

" tiers-saisi un pi.no, un niiroir, deux bancs de picds, un petite horlogo de
" chemm^, un baste on phUre, un petit picdestal en inarbrc, deux portraits
" deux autres cadres et deux cartes s^osraphiqucs. Le defendeur en oettc cause
" a dit au tiers-saisi qu'il «5tait Ic propri^taire du miroir. Q„ant aux autres
" articles, le tiers-saisi no pent dire .pii on est le veritable propri^t.irc • bais il
" s'en considire responsable envers la dite Ldontii.c MorJn.A moins que la Cour
" n'en decide autreinent apr6s que cctte dernifire aura 6t6 niise en cause."
Le defendeur fit defiiut.

^
Le 22 septembre 1868, le den.andcur fit motion, en s'appuyantiur oette

declaration, que la dite Ltfontine Morin fut assignee k comparaifre d^vant cettc
Cour le ou avant le 26 septembre, pour 14 ct\aIor3 voir dire et deoWer quo les
dits eflFets sont la propriety dc son pdre, le deP^ndeur en cctte cause, jk moins que
cause au contraire ne fut montrde le dt jour ^6 septeuibre, le toutiiveo depons
contre qui de droit.

.

. \ /

Cette motion fut accord^e, et\ne rigle, 6ma\4e le mgme jour, /ut signifide i
la mise en cause pcrsonnollement eVrapportee le 26 septembre. / °

Cotte Demoiselle comparut le mgi^^jour parpVocureur 8an.sVserve d'aucune
Borte, et le 17 octobre fut fixd pour pro^uire sa r^insc pr 6cJt.

Voici le resume de cette rdponse qui fut produile au jour fiike.
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L',.lld^.ation du dcmanJeur que h, di.« cffi.,, Hont la propri^^ du demandeur P. Goyen dit«t fau88e et mul fondle en autant qu'ello s'«ppli,^ue nu piano, ct u un derpoi- »^*"«'^»«'

trans, Bavcr^, celui de la gru„d'n.ire.iJe In n.i«e en cause, et ellc nfc que ce» deux P- L- Morin,
e/er scent, u propridt^ dc 8on pdrc. Ccs eflFute «o«t nu contraire aa proprie.e j n ^'

.r.

fi lo u,„jcure ot usant de ses droits
; die les avait depo>ds ellc-to6n:e on .on TuoHnpropre nom oliez Ic ticrs-snjsi,

Ce piano hi a iU donni par m mire, maiiiteniint d^ce.l^o, en son rivunt
•«pa.6e de bieus du d^fendeur, la^u.lle I'avaU urj.a. de ... ,>ropres deniers, .t
Upo,sid,nt A part et dei^» de. Mens du dS/endeur, so,, ,r,.ri, et ct ily a environ

'

hmtans, lors du n.arii>pe do la soeur dc lu ,ni.M!-cn cauae. le portrait lui a et6
laiss^ parsa mere, en mourant. Q„'en deoombrc alors d<r.u«r, la mise en can^e
ci^t a!l^o demcurer chct Bnn oncle, Peter McDonaM, ou el!e s'est mLso en pension
et oa elie a apport^ ees eflets, a qu'eu juin suivant ello les a faneoort^. ci.ez lo

^

tWjrs^saisi. • ,

^ ^ :!P|^
««"«'"t a c« qu« 1^ piiM") ct le portrait de 8;i -rand'...*:- e soi. nt d<Sc!nr<^. si

^ >jprito«'iet^, .
^

. ,

^^Pj^lle produiMt, avec cetto rdponse, le (ior:trat dc mnriage d.; ses pere ct nic^ro
' " >

oft la Bc'paraticn de biens C8t stipul^e avec cette clause, qui d'ailh-urs nc fait aue
reproduire le droit conininn :

*
.

^^

" Pour distin^uer ks biens niobiliers que l» dite future ^^mnse acqucrra ainsi

^ ,; J"°-?-l"5..^"'
'»• ^"''cnont dc quclque maniire que ce M.it, la dite future

^^

^pouse <fevra\(m.eii^,tater ou les faire constarcr par des invcntaires, partakes
6tatB, I'egus, quittances o«-aw.tres documents, auivaot le cus," on exconto °on'

.

Iinge ct ses bagueB et jojaux ; uiaTs'<j,« linge, son argenterie etm livres dcvrout'
porter son chiffre.

La mise en cause nc fit done nucunc objc^ion au'mode adopts pour la mettre
en causc^et ses pr^teuiions se bornerent aw )^ano ct an portrait de sa grand'-
niere^ Le ddlendeur ayant fait defaut, et suiva^la declaration du tiers-saisi.
les effots qu'il enumdre ne poavant appartenir q{k:<ju dePendeur ou & sa filli
Ldontme, il ne pouvait done j avoir difficult^ que p-iur co piano et ce |mrtrait

Or, le demandeur Be conteste pas cette j^ponse quant »u portrait qu'il aban-
donna H la u.isc en cause

; mais il la contcsle quant au piano, en nll^guant

;

" Que ce piano n'a jamai»,appartenu a la mdre de la mise eu caui^, mai's au
defcndeVr; qu'il n'a pasM paje dcs deniers de sa niirc, mais de ooux dc ton
I>6re, le d^Ifeodeur, que la mise en cause n'a jamais 4t<S propridtaire de oe piano;
qu'elle n'est majeure que dcpuis quclques anri^es

; que le d^fendeur lui laiVait
1 usage de cet instrument comdie des autres cflFcts mentionnes en la declaration
du tiers-saisi, ma^ qu'il n'a jamais ce86<5 d'en Stre propri^taire. II concluait an
rcjet dc la ditey^ponae^quant aij piano et a«z d^pena."

Telle esj^ contestatiim li<Se. La seule question & decider, entre le deman-
deur et la miBe en cau8e,Vt de fiavoir si le piano appartient i, ceUwji ou au
d^fendeur. . N , \

La Cour Sup^rieure dtfbouta la aaisie. Ce jugemeit fut confirm^ par la Cour
de Itevision.

La preare dn dnm nndonr-conaUtg lQ.^lMli»4e»-pr<tfloftpt{oas-de-drDitrquant4

•ir\

yX

,:i:f:?:;i

hI::!:':

i
l"1:
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p. Ouyon dit la propri6t«5^s bicim niGublcs r<?cliirti4¥ par uuo roiiiine mariiSo, sdpardo de biens,
emoiDe,

^^ ^^j rdsultcnKlelii coiitcstutiun en col to eauSQ, 2o duns lacluusc dejA cittSo du
P.L. Uorin, coutrut de iiiiiiia!.'c du dtilundeur, ct duns ihic adtnisi'ioD de la miso^on cause

J. U. Bcaudry, '^u'ello iiura viii-;t trois (23) ans tn lAors 1800, Jo sqrto qu'elle n'uurait cu que

DemoUllo *l'"'^'^^<? """* ^'' "^^'"''' <l"'"'d aa niiio lui auruit fait co don, puisqu'il y a plus de

L. Morin. hoit uns de cel.i, tel qu'adinis duns lu ie[K)nn(; dc la niiso en cuu><e.

Celleci. in\'(i(iuaiit coninie son litre un dun que m mire, alors sous puissanec

de ranri, lui aumit fait duitiano, alors (ju'cHc n'avait qijo quatorzQ una et dcnii,

il lui fiillait. proiivor lo le don, et elle n'a juujuis produLt uucuu dorit, ni oucui>

tduioin a cc my\t, ?o que ce piano apparteuait rdfllcmcnt u su niire ; or aucune
prcuve quolcdiique n'a dtd produite non plii^ sur ce jwiut.

O'aprds still contrat de niariagc, Mudaiuc Morin itait tmue cdimtater par do,>4

invent;iire.<, partn<^c8, utals, royus, ou quittance tous Ics bions uiobiliers qu'.ello

_ J pourraitacijivC'rir, ouqui lui dchcrraiunt par succession ou autrenicntj lifiu do Ilvs

di.-<tin<;uor do ceux de son niari ; d'aillcurs, cctto clause, ainsi qu'on I'a dit ne

fait que reproduiic le droit coninmn.-
'

2 Pigcau p. lit? " Lorsquc la f'enime (Rdpardo do biens) denieure avcc son

" niari, ct aeqnicrt des nieubles, clle doit prendre quittance du prtx, de ceux qui

" Ips lui vcDtlent, jxtu^proneer sa propriM uux vriaiidera da mari, qui/pre-

.,!! ^

" tendraieiit que ces nieubles uppartieunent il celui-ci ; ct il faut que ccs quit

-

" tances Sdiqnt dcvant notaires, 6u si cllos sent sous scing-privd qu'ellcs soient

" contrSldes, pour qu'elles aicnt une date cWtaine, et quo les crdanciei-s ne puis:

• " sent pas dire qu'on ha a fabriquds, lor.<qu'ils qnt {)ourHuivi le mari, pour fi\ire

" passer Icfs cffcts do celui-ci sous le noni de .-a feiuuic et les scustraire aux coii-

" traintcs, etc.; etc." \
Telle est la doctrine de tous Fes auteurs sur la nm^i^re ; il suffira de citcr

Duplegsis, ammunauti, Livre 2, cli. 2, comment la 80ciiii se xliswAt

13 Toullier, No. 112, p. 178, 9—vol. It No. 24, p. 28.

L'Honorable juge Mondclet a pidtendu-<|ue la uaise en cause n'avait pas dte/

assignde coiivenableniotit, et que sa contestation ne pourrait j as la Her pour cettV

raison ; il a did jusqu'ii, qunliliet»dVaw^4j«e le mode employe par le dcinandeur, ^et

qui a coiisi-^te dans une riigle nisi hi deuiandeur souinet que co precede n'est

pas tout-il-fuit incoimu dans ce pays, ou il a did iniportd probableniont dcpuiji

conquctc ; tous les jnurs du t< ruie de la Uour de Circuit, de la Cour Supdritifure,

iii6me quclquetbis de la Cuur de lievision, comme dans la cause dc J^iytnqad ct

Lanctot, ct souvent de la Cour d'Appel, on voit des re.5les nisi demandees et

accorddt'S dans toutes sortes dc circonstanccs ; dans une cause picsqu'aniuoguc a

celle-ci, ou Tun des avocats du dcmandeur dtait coacerud, et qui a parcoiiru tous

les^cgrda (Je^juridictignXNo, iSOl, I'Hon. J. B. R)lland vs. KierzkbwSki et

.*; divers, T. S,)^, le procddd du domaudeur a dt6 adoptd pour uieitrc une partic

~^ enjcause, et il a parfaitcmetit pris racine^lans le pjys. (Voir d'ailleurs Pigeau,

J
-", p. 290, No. 2. de la miae tn cause.

L'intimdc dcmande, dc son cdtd, la confirmation des dci)zjugeincat;s, pour les

'raisons suivantes :

lo. Parce que I'appelant n'a nallcmcnt prouve que les moubles en question et

'
- notammcnt le piapo, fusscnt la proprietd de I'iatiind Pierre L. Morin. rtialgrd

X

qu'il I'liffirmat dans sa rd;jle Nisi et dans sa contestation de la di^claration de In

dite mise ca cause, riotimde Dclle Leootine Morin.
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2o. Parce que d aprds la loi du pnyfl, poueuion valant litre en fait de mcu- P (luvon diible«, la d.to intlmde, cat. vft radmiaaioa i cct effot de r„ppelant. aeule pZil^-oi«'
^tairedu piano en quostionJuuqu'A prouve du«o«truire. P L^Morin

3o. Parce que faute Je preuve par Tappelant, la dite i„tia,«Se n'^ait pas tenuo , „ ^ /'
CD lo. de faire aucuno pi;cuve de sa ddolaration en r<!ponbe h un prJd<J auBsi ^t '^
Ctrange et peu connuque la i4y)cJW«- prise ct 4mm4^ centre die pour h forcer V'^S'a vcnir declarer ou ^irc pourquoi ea propri^td ne «eru^as dcSclar^c 6tro ccUe d'une
autre personne; M '

4o. Enfin, parce jiue Ics dits jugcments Bont conforiucs a la loi ct au fait dans

.

•
' /

''^

a 1 „ * JugcmentconfirnHj.
;JSamard et Pagnuelo, avooats de I'appolant,
|

•^(tt^ et Archambault, avooiita de I'iat'mie.

COUR DU BANC DE LA REINB.
(En Appel.)

MONTREAL, 8 MARS 1870.

Coram Ics hon. j'uges Caron, Drumuo.vd, Badgelv, Monk.
CHARLKS FALARDEAU, FILS,

'

{i>iftndeuten CourIt\fiTieure,y

,T
Appelaht,

DIEyboNNfi ARCHAMbADLT,
{Dtmandiur en Pour Ii{/irieyre,y

Aubrogntion /omielh.—SitbrogaHon Ugak—Art. 1156, C. C.
Le jugcmcDt, longucmcnt ,uotiv<?, rendu pur la Cour de Circuit 'pour le district

de Montreal, sous, la pr^.idence de i'honoralle jugc 'forrance, Ic 31 mars 1869
exphque suffisamfflent la nature de la contestation dlevee entre Ics parties en cette
cause. Voici en quels terroos ce jugemcrit est con^u :

^^

" The Court having heard the parties by their Counsel, upon the merits of this

^^

cause, examined the proceedings, the evidence and proof of record, and having
on the whole duly deliberated : Considering that plaintiff is entitled to a

^^

subrogation in the rights ofZa Sociiti de, ConslrucHon Canadienne de Men-
trial for one hundred dollars and interest from the first May 1867, which the
delendant hath not yet given him ;

^ ' '

^^

" Considering that the plaintiff hath been obliged to disburse ten dollars for
the cott of a protest made necessary by the default of the defendant •

^^

"Considering that the defendant hath failed to throve the material allegations

^^

of \mdifen,e, doth condemn defendant to pay to plaintiff the sum of $113
^

with interest from thd thirteenth of May 1868, date of the service of
process :-unlcs8 the said defendant choo.sc rather, within eight days after

^^

signification of a copy of thU judgment, furnish at his own costs to the
plaintiff, as well the certificate of the registrar of Montreal, m^^ntinn^ in

t'tft

\4

•
.

, / 1 "i
»vi;iotmr iii monircni

, meptioned in the-
U^claratlon, anfie suhiogatidnilBo mentioned in said declaration, of the
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T

\

Charles " ri}rhls of the saiii Sociiti de Comtruction Canadimne df Monlrial, m tliuk
P«l»rd««o; li <« j,^|j^ Loclairc iinntionod in wiid doclnrntion and in the pk-adings in this cause,

"Dleudonnfi " mijy be ooimtrainod to the pnvmcnt of the Kuid suni of one hundred aollars
ArchatDbault. ,, i • . •• • . . iand inti'rt*.t as ulorcsaui, and in tliat oust) to pay to plniniiff the fiun^of thir-

" tc n dollars only, for tlio cost of said protest and the other disburHcmont
" incurred by ^iiid plaintiff:—With costs ol this action aRain.-t dcfcndiintin any
" cnHo, diStriiit.^ tnuMcsxieurn Bondy & Fautoux, attorneys for |il:iintiff.

" And tiio Court doth reji-ct the further couolusions of phiin tiff's doclura-

II n'a^jiHS iil done, dans cettc ciiusc, d'une ROiiimo dc cent piastres quo Tap
peiaht diwiit lui etre due |»nr un noinni^ Elie Lccluir, jV I'acquit duqiul il auruit

pay<5 ce Diont^nt a la SociiJuS do .Uoustruction Canadieunc de Montrdnl, ct (ju'it

avalt cnsiiitc trniisporHiO ii riiifni)(5, en s'obliffcnnt cnvcrs cc dernier do lui Jajrc

donner une subr.);;!itionA'8 droits de la dite Socit'uS deConhtrnction, denianit-io

A jonvoir Cfintiaindre le dit Kiie J[j^oJ|air au reuibourseniont do cotte somniu.

L'aotc <\\x\'\ Janvier 18t!8, rcflu dcvant le no'aire Mathiiu, b, Montreitl, p»r

lequcl i'upiiclant avail ct-dC* et vcndu ik riDtini«S diverscs nntes eonstitu<5c8 ctoic-

anci's, uvtc promossc do garantie dt; tous troubles ct enif-Sciirtuients rjiioIConqiiOH,

e'cxpriiiic aiusi u VcpxtH dc la cr^aneq dout il est qmction en culto cause :

•' NeuviAioeiueut cnfiu, une soiume do cunt piastres du courd aetud, duo ct,

" payable au dit c<5;lant dans trois unndcH 4 compter du preiuier mai dernier

" (18t)7), uvoc inteiet il raihon de nix' pour cent payable i<^\x^ les mIx ; uioi" i
" compter du premier nbvembre dernier (18(»7), par Elie Lcclairr, chnrpentier, ^

" donieurant au viilai^e St. Henri, pour autuut que le dit vendcur a piylvil ^a
" r.cquit et di-charixf 4 la Soci<5t6 de Construction Canadieniie do M)ntrt5al, ii

" compter d'unn obligation consentie a la dite SaOi<jt<5 de yonstniotion dcvant

,

' riiuitre N. G. Bourbonnit^re et son confrere notaires, en date du 20 fevrior 18(i 1

,

" H'obligeant le dit vcndeur de faire donner au dit acqudrour une subroi;aiion dos

" droits de la dite Sm;iet©'de Constructii^n, de maniurc ^ pouvdir obligor le dit

" Elie Leclairc au rcmboursenicnt do la dite Boinnio do cent piastres uvec interet

" coniQie liit cat, le tout aux frais du dit vcadeur, sous le pluscourt delai possibl*
;

" B'oblijreant, de plus, (e dit vendefir defouriiir h ses frais au dit-acquerour, un
" ccriificat du bureau d'en'registreuient du comtd de Montrdiiil attestant qu'il n'y

«' a aucune hypoth^ue sur Ics dits co«.stitut8, ni qu'il a transport^ les dits cona-

" tituts et somme de dcrnicrs4 d'autres personnoB, s'obligeant, lo dit acqudreur
" de prStcr le dit certifioat au dit veudeur en casldc bcsoin."

Cette action de I'intiui^e etait la seule qu'il pftt intcnter sous ces oircons-

tancog. En.l'abseuce de la subrogation et des titres qui-lui avaieut et^ proniis

p«r I'acte de transport et rente du 14 Janvier 1868, il se trouvait les mains Viftec,

sans recours, sans droit, snns action possible contre le nomin^ Elie Leclaire, et'

Burtout pontre la propri^ti que ce dernier avait bypoth^qude en faveUr de li

Soeidte de Construction par I'acte d'obligation du 20 fevrior 1864. Cette cr<5-

m-

6t

ance dc $100 devenait aiusi nulle, illusoirc, i^r^alisable entre les mains dc I'i

tlmd , ct ce dernier 4tait bien fondd k reolamer de suite, non sculement I'iut^r

^hn snr cette cr<$anae ainsi transport^^ mais IcrembourscmcntmSme de la somme
-*wyitAl»^^tk-4^100-ittt^'^wvHtfppy^ eir^cfaapgr-d^iree'^fanCT

^

^ ^

ininginnirc p^utr



^'

COUR DU BANC DE LA REINE, 1870. 309

Oliarlei
Otro, moix niNiirdmcnt irr^alisable ct de nullo valeur cntrc Res mains, du moinont
oik rappelniit ne voulait pas ou ne pouvait pns remottre ii lintimiS lea tilrcrt qui '?''"fJ«»'NM«

fturaieii^ pn iui en nswurer ie rccouvroment. Dieudono*
Lcs d(<fcni.o« de I'npptinnt h I'aclion dc rintim^ pcuvent lo r<sumer dnns ccs

^""^ '"'"''»"»'»-

quclqucs moU
:
qn'il no pouTnit pas donner k ee dernier d'autro snbroL'utlon . ^

l^gulo rtfsulUnt des paicments faiU i, la Soci^t^ de Construction H I'acquit du '

noinni<;' Elie Leclair
;

qu'il afait effort les rojus qui eonstatoient ccs pnicmciit-,
a I'iDtinKJ qui les avuit refuels

; et qu'il offrait de nouveau i l'intini<5 ces ro^us
qui dtnient pour iui uo titre suffisant pour en recouvrer le niontant du dit Elic
Lcolajr. .

Cespr^tenJions, dit I'appelant dans son factum.sont inBootcnablec. Et d'abord
I'intention dcs parties cluirempntoxpriui^e dnns I'acte de tronsport du U Janvier ^

1868, est que I'appelant devra foumir ii I'intinid une 'subrofjation formelle ct /
direote des droits et de I'hypothdque de la Saci<$t^ do Constructioo centre Elic

f
Lcclair. Ce n'cst pns une subrogation que roppelont fournira lui-niOmo di^ri4'
chof, puisque I'acte dit en termes exprds qufil »'oblige^de faire donner i^.iiipjt/ '

.*

pres frais, sous le plus court d<5lai possible, A I'intira^ par la Sooidt^ do Cons-
tiuotion, une subrogation dcs dfoita de cette demise de mnuiere & pouvoir^
obligur lo dit Elie Lcclair au rfemWirlcmenTt^ la ditl soramo de cent piastres*
avoo inl^ifit. Si les parties avaient voulu so content^ de la subrogation qui
pouvnit 6tre ci<!de par les rr9U8Beuls, ell«i;auraiont tenu 4 outre longnge, et dies
nuraient dit que I'sppolant, portcur de re^us qui )e subrogenient tncitoniont et
Idgalcment dans les droits de la Sooidtd de Construction contrc lo nommd Elie
Leclair, subrogeait ^ son tour I'intimd dans ces mftnes droits, et Iui remettait &
I'instant lu^me les ro^us en question oomme les titres rdels et valablcs de ce
transport privildgid.

Non
: il y a- loin de cette subrogation tangible, cxplioite, fonndle, oontemplde

par lcs parties contrncUntes dans I'aete de transport ludme, & la subrogation boi-
teuse, incertaine et litigieuse que I'appelant offre maintenant sous la forme de
rr9U8 irVdgulierP, incomplets et insuffisante. Car enfiri, la subrogation Idgalc
credo dans ce ens par Tarticle 1156 de notre Code, b'est devenue loi que le ler
IwOt 1866, tnndi^ue lee rc^us produits par I'appelant rcmontent k une dpoque
antdrieUro, c'esUA-dire aux niois de mai, juin et juillct 1866.

^ iJe point sur. lequel repose le jngement en Cour Inftrieurc, est, qu'il aurait
fallu a Tappelant, une BubrQgktion^ formelle lors des paiemonts, ee qui revient &
soutenir que la subrogation " Idgale " n'apas lieu, dans notre droit au profit du
crdnncier bypotjidcaire postdricur qui paie un crdancier hypothicairo qui Iui est
prdfdrablc. ' • ^

L'appelant soumet k I'encontre de cette opinion les autorit^ niiyantes

'

Argou, t. 2, livre h. ch. v, p. 354.

Pecquet de Livonnidre, RAgle du droit fran^ais, ddition 1768, p. 360.
Kdnusson, Subrogation, ch. if. Code Civil Cansdien, Art. 1156.
2. L'effet de la subrogation Idgale eat de mettre le nouveau er^neier dana

tous les droits et actipns de I'ancien crdancier. •<

Argou BUEcitd. Journal du Palais, tome 6, pafee 462, ddition in 4to.. et m^e
26dut6me2d<rdditioDinfoIiodft1701. .

'
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^^'1** Journni dos Audicneon, lome 4, liv. 2, chop. 19.
MH,

j^„j,^ j„ Purlcmcnt du 6 julllot 1690 rapportd au jonrnul dos Audience*,
picuaonni' tonic 5, livro 6, chap. 18.

T. «fc C. C. Je LorimUr, nvocats do I'appelant.

D. Bondi/, avooiit do I'intinid.

^Jugemcnt confirm^.

COUR DU BAIJfC DK LA RBIXK.

(en appel.)

- MONTREAL, 9 DfiCEMBRE 18C9.

Prd.ocnts: Caron, Dhummond, Badoely, ot Monk, JJ. ^

BENONI LEROUX,
(U(fendeur en Cour Ii\ftrieure,)

". —'-
,

. Api'ilant:
..' •

/ "T

JEAN.pAPTISTB DIOAIRE,
/ {Demandeur tn Cour Inffrieure.)

,'.* iNTIMi.

imi :—Que I'action bypotli£caire n'est accord(>e 'centre le ditentetir de rimmeuble hypo-
thOqiii que loraque la crd'ance est claire et liquide (Art. 2058, 0. C.)

Voici dans quels tcriiies est con^u le jugcnient de la Cour de Circuit pour le

difltriot do Monlrdal, prtJsiddo par I'tionorable juge Turranco, le 10 d«$oenibi'o

1868, ot dont I'appolant doniandcla revision :

" La Cour, apris avoir cntendu los parties par leurs avooats, «ant stir Ic nioi ito

de cctte cause, que sur )u d^l'cnso au foods en droit plaiddo pur le/dit ddfcndcur ;\

I'fiction du demandeur, ot aufsi sur la rdponse en droit du demandeur h i'cxception

p<5reniptoirc plaidde par le dit ddfendeur en premier lieu, avoir exaniind la pro-

cedure, pieces produitcs et preuve, et sur le tout mftrcment d^libdr^, a ddbouid

ut ddboute la ddfenpe nu f'onds en droit plniddc.par le dit ddfendeur i^ Taction ct

dcniiinde du dit demandeur, avco depcus distraits ^n faviur do Mcssicui's

Doutre & Doutre, avocats du demandeur.

" Et la Cour niuintient lard)0ti8e en droit du demandeur ii la pr^mii^rc excc| •

tion feremptoiro en droit du dit defeiidciir, et ddboutc la dito premiere exception

percmptoire en droit, uvec ddpcus dii^traits on i'uvcur d« Messieurs Doutre &
Doutre, avocats du dciiiandeur.

'• Et la Cour faisant droit sur le nierite de la dcmandc principule, considerant

que le demandeur a 8u£Ssaniiucnt dtubli en preuve que piirnii Ics divers articles

de rente et pension qu'il a droit d'avoir ct de se fuire payer annuellement en

vcrta~ide I'scte deidonntion cntre-vifs mentionnd en la declaration en cctte cause,

pertains items d'iceuz ct nommdment un casque ct des bottes, une servante, tin

un banc d'4glise, iWage d'un four et aussi I'usage d'un cheval et d'une voiture

et ses fouro^i^ures ct Tentrctien de muison n'ont pas 6t4 fournis et ddlivrds pour

lea anndes mil huit cent soixantc-six et mil huit cent soixantc-^cpt

;

" Considdrant qu'il « dtabli en preuve que ces cinq it^ms ou articles de rcuto

evalu^s par annde, comme suit, savoir : le casque ct Ics bottcs 4 huit piastres et

cinquante ccntin8,,la^ servante trente piastres, le banc d'egli^c une piastre ct



iiOVn DU BANC DB LA RKINB, I8fi9^ 811

vingt-oitiq conJins, lo four cinq pinstro«, Tontretion do miiiaon dix pioitrca ot lo b
ci.eval ct la voituro ct «., f»urnituro« H douw phi«tro«, forment pour un an lo , „J (.ommo do oinquanto-«ix piiiHtres ot Miinntc-quin«e continf

,
pour !e< deux aoD^oD

la Konimo do cent trcijo piastres ct oinquanto oentins

;

" Considdrnnt quo lo dit d<5lbndcur, ooinnio d«5tontour do I'immoublo oi-aprAi
tl.5Hign<5, dtait lo tronto ddeoii.bro ii)il liuit soixantc-sopt, ondctt^ envors lo dit
dcinnndour fen h dito somnio de oont troiio pinHtr.m ct cinquante oentins, oyaiit
neglipd ct rofuK<5 do romplir lc« charges ct conditions de la dite donation, ot par-
ticulidroniont do fournir Ics articles ct services dossus mcntionn<'B ; la Uo.ir
d«Jclaro la torro en dernier lieu menli..nndo et d^nipnde duns la dt^claration du
denmndeur commo suit, savoir : " Uno terre sitiioo au sud-ouost de la Cflto
EHinianucl, en la paroiH.o do St. Clot, et dosignc^o num<Jro trentc-nx, de la con-
tcnance d'un arpent et demi do front ou environ, sur vinRt et un arpcntsdo pro-
fondcur, tenant dovdnt i, la IOho do la dito Cflto, par derriire aux ferres de StO
Anno, d'un cOk5 H Josepli Sauv<5 ot d'autro cflt^ it, Ainiiblo Ilunoau," affect6o ct
l.ypotl.<Sqn<5o,en puicnient do la soinmo do cont-treizo piastres H cinquunto oen-
tins, du couth actuel do cntto province, avco int<Sr6t sur la dito sonime ii compter
du Imit fivmr mil liuit cent soixanfo liuit, jour do I'asMgnationen ootto cause
jusqu'A I'actuol paieinent, ot aux ddpent distruits en faveur do Messieurs Doutro
& Doutre, avocats du denianJeur, le tout pour prix et valeur do certains articles

'

do rente et pension, dcvenus d&s |c trented^conibro mil Imit cent solxante-scpt
pour Ics anndes mil Imit soixantc-vix ot mil huit oont soixante-sept, tel que plus
haut expliqu^o et ttl quo montionn^e en 1« d<Solaration en ootto cause : Condampo •

on ooDK^quenco lo ddfcndcur emume posscsscur ct ddtenteur do la dite terre, &
payer au demandeur la dito somme de cent trciie piastres et cinquante oentins,
dit. ours, erisemblo les int^rfits ct Ics d^pens de cette ac|ion, distraiU comme
susdit

;
si mieux n'aimo lo dit ddfendeur d6Wmer en juhtico la dito terre pour

•6fre vendue par d.?ci6t au plus offrant ct dernier enchdrisscur, en la moniere ordi-
nainS ct acooutumdc, sur le cuiateur qui sera er6i au ddlaissemcnt pour, sur lo
prix de la dite vontc,8tre le demandeur payd sur ct en deduction de son dtt taut

.principal et in1^r£t qjio frais, ce que le dit defcndeur sera tenu d'opter sous
quinze jours do la eifrniHcation dola prdsente sontenoe, sinon et lo dit temps

. pas?e, la Cour condainiie le dit ddfendeur personnellement an paicmcnt de ia
dite somme de cent trcixe piastres et cinquante centins, intdrfit'et d6pens do
cctte action, distraits en faveur de Messieurs Doutre & Doutre, avocats du de-
imandeur.

" Et la Cour condarane le ddfendeur personnellement au jAicnient dcs frais
de la contestation.' v "i^

Co jugement, Bit I'appelant, p^lic au double point de vue du droit ct du •

fait- u
"L'action hypothdcnire;' dit l^rtielc 2058 du Code Civil du Bis-Cantda,

est accorildo au cr^ancier qui a u^e cre:ince liqulde et exigible, centre tout pos^
sesacur ^ litre do proprietd do la fotalitd ou de pjirtic do rimmcuble hypotbdqud
ilcettftcrdance."

Or I'obligiiUo'^ do vStir lo demundeur, de Ic servir, d'cntrctenir sa maison. do

Lerous
ft

Dicair*.

'in

r,l<

Wi]

•I

ui fournir un climl* Ub(i toiture, uiic plnce de banc dans I'egli^e, I'usage d'
,

I
an

•V
!
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K. L«roux foiir pour cuiro ion ptin, cmII^jiJIo bicn uiie cn'mwc liqin'tle qui Hjii'-iK! 6lre I'objtt

J. H. Dl«t}re.
''''"°'" "'

"I'*^'"' <''""* action liypol
I
tjciiiro coiitn; iin tiiri«.<J4l«iitrur, Mna quo

octte cic'iinoc «ilr t!t< d<<battuo ft couMatdb pri<uliiblciiii-iit nvco le d^bileur per-

- wnincl, «t i|iie le iiiootunt ait M ditcrmint? ct pit^oii-rf i\ i'unurd do eo dernier ?

^ Kst-co \i, me cr«Siiiico txigihU mm loiifjitcnipg (|iu) lo ik^bitcur ii'.Mirnit pnn M
mis en demciiro par ffno dcniondo pnr <?orit en conforuiiiiJ i\ I'm tide 10G7 do
nofro Code ? ^

' '

"

L'uppelunt nounict oouiino propoHilinn lt';:nl<' quo donii toufcs lc» nblij^HtionJi in

fueitndo, lo dt^bitiur no peul Oirc niiH en dcmouro quu par uno gonmialiod pr^a-

Ublo, ct quo su iitSgligvnco ae rtf.>out en uno quuotion du douiinn^'H-int^tCtH qui

doivont •trclicjuidtii nvont de>ouvqir Otro idcIuunSHpur in voio do raolion hyp6-

tl)e0iiirc contro un tierH'd(5t(1itcur. C'cst en vuo do oitto propo-Mtion que I'lipr

pelnnt a oppos«5 en premier lieu a I'uction do i'intiniu uno dul'cn'O on droit ((iif «,

Burnit do C-tro niiiintcnuo par lu Cour Infeiiouro, mm donncr i^ cctto uctifln"|>?-—^ r^prcuTO ct i'linnncur d'nno cnqnfito et d'unc audition uu hieiltp. *
^.^^.

Avant d'cntrcr dnnn la discoiwion de lii preuv*-, I'intinn) dit dans son fuctuj|1^'^^|

lu'ilcroit deson devoir do rtJsoudre de fuito Ics quohtions do droit houlof^cji, tftnt^.'

Inr I'lippolunt que par I'intinit^.

,
L'opjicliint ho \)&Mi\i sur rurticlo 2058 du Code Civil, pour dwiiicr \ riotinitf <

soil droit do Ic poursui^e, bjpotb(3e!iireiiii>nt. L'iiitin.<5 rupoudidt <|ue I'urt'^OU,

C. y., 2nd p»riij;ruphe, i^uisuit exception ,4 la regie gunendc poui ws rentes via-

pArck ou aulrcB ob|igatio\)8 npprmubl{;n en orj:cnt (tipuloes ditics Ich donutimn

eotrcvifH ct cct article dou^iiit nu donatcur I'uction hypntlitoiic^^w'

L'appelant n'avait aucuiS droit de ddnicr jiTintinKi la jouis8aw*n'dc*ftC8 droits

olvils, lorstjuo co di^iilcr nletiiit frapp«J d'nucuno interdiction qui pouvuit i't-n

priver. Et do fnit, I'l ppeliint a failli cnnipl6tcnient dauH Ih preiivc do cette alld-

pntion, ou plutot n'a fiitViuftuno prcuro pour I'appuyer. En Roric quo Itf jiij»c-
''

ment de la Cour Inft^ri|iuro\a rcnvo^d avec ruison la d<5fense en droit do I'app. Imt

et luain^cnu la rupnnAC en at-uit dc I'intinie.

. Co n'est pas la premier© fuis quo le.s tribunaux sont ssiisis do scinblablcs rt'cla-

mations. Les do;»ateurH, so w<»yiint arrivcr u un I't it do vicillesse, qui ruclumo lo

repos et ia ti-ftilquilit^, donnent lours biens 4 leurs cnfuDts, pour que cos dcrtiicrs

prcnnent Hoin do lours dernicrA jour? d'existence et entourcnt lour vioillcsse do

touto la t^ndresse filiale. Jumay il n'est venu dans la pcniroo des donatcurs, :iu

momeDtoi^ ilssedepouillaientdea bicns recueillisau prix denombreuxBiicriticiv,

pour en revetir leurs enfams, que ees bicns qu'ils avaient acquis dans Pespc'-

rance de Ics voir se transniettre dans Icur descendance, se trouveraient un jour

la propridtd d'un etranger, ii^differcht tk leurs bcsoins intimes et familiors, et pau

Boucieux dc leuir niontrer cctle tendiysse, cette indulgence ct cette sollicitude qii

ne se retrouveut que dans la ramillc. Si on lour eftt dit que co jour ^tait proolic,

oii cet Stranger lee insuiteraij dans loiif vicillesse, mettrait en douto Icur intelli-

gence, et se ferait poursuivre pour Icilr procurer IgS objcts n^oessaires u I'exis-"

tence, il n'j a pas f'p douto q!ue leurs mains cussent roFus^ do signer un acte qui

dcvait rendro si amcVs leurs derniers joults. Cost co qui malheurcusoment s'ett

r^ali^^ dans rette caiiso. L'intimtS avait acquis Ics deux t<'rrcs mentionnecs dans

I'acte de donation, ctjsc vojant vieillir, incapable de les faire profiter, il a voulu
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Touln inJji i J -.
' .

^ * '' ^'*"" " 'cnJ"""* p«t«rnoll«, il o'« dm •»

in.t.«„ d« CO dcnuor «,r..h .uffi«.„t pour I. r,„dre ^SoIauV L.S«tTa

ZoZrTrV""^'"^'''''^''^ .ubordoo„<J..4 I. pcition du dor,r

(Zlu r ^ "' "' P**'*" *»'"" *«"'«» fl'« doit porter A »,n rdr. I

•r| r. tot° : T*"'™
""" '"'" '• '"• •^^ don^tour^tout c „g,

.4U oh«l«r .,ll.„r, do ,„,,i ,i.„ ., .11, ,„„i||i J ,

f "*
°3^^^

z; rrrr:r;' ;;t lir^'rt -• ""- ^-^ ^-'•' -'«-

Canqucs efc Bottee

Je^vante ;

••*•"••
18.50

Banc 4 rBjjIise '
' 30.00

Pour i. 1.25

Bniretion de la maisoa .'*.V "V 500
Chevaletvoiture ...

"*
f

''
v»**^ • 10.00

i

• 12.00

annccs 1866 et 1867, en sorte nu'il aviit droit i AVn r,h t . r- t <u

Mjugd 4 1 ...timdpour |c8deuxa.inee.<, la so.nme do $113 50 au iiou de ftl'ri fin

da.,.nat.on qu. no rend q..'i...pnrtaite.uont justice A fintin.^.
^

,t,4

- :;'11
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HB^r

^

B. L«i«ttt 'La Cour d'ApfcT unitnlmoiuent rtor<YMl« jttgi^iiiont da In Cour Ru{)4rUttr«.

Void Im ctiiiNid^rnnU

:

"Conaid^rnnton droit quo rnolion hjpotli4Soairo o'mt nocnriMa oonira l« ddlon-

l«^r d* l'iuiiii«ubl« hypoylMtjU^ qu'au or<$jaoi«r qui u uno er^moa olnlra tt

liquide.

" Oobiiid^rant'on fait qu* Im objota, anint et a«rTicea r^olum^a par lo ditmanduar

inl!m<$ coi^lro l« d^fondeur appoUnt aimt loin do oonntituor un« ort) uioe oinira «t

liquido, iiiaia qu'iU aont nn contriiro inocrtain<i, vontnatablen ot oontriili^«.

" Conaid((rant en outro qua I'inttqi^ n'a millcment ^labli quo leu dita effata, aoina

«t aorvicea iilnai rtelani^a, ^laient lon^ Taolion, n^ooaaiiirea, dda et aiiiiibloa
;

' qu'ila tTaient Mi d«mand^a et- injuatament xt(w6n vt le dit appoli^t niia on

- donieure do lea rondre ct (burnir, et quo pnrtout dana le jiifroment dont oat apfiel,

aaroir lo jugruiont rendu par U Cour do Circuit pour \6 l)ua-<'anii<U ai<Sp;eaiit &

Montreal, lo diiidme joifr do d<<oetubre 1H6R, il y a errour ot mai JU((A, oaaao et

onnullo l« dit jugoinent ot pdur rondro oclui qU'auriiit 6(i rondro la dito Cour,

d^boute le dit intinKS, dow-iDdcur do aon action fve« <)v[)«na en Cour Sup^rieure

ct on Appcl."

, Jugcmoiit renvorad.

^ , JionJjf et fuuteux, avooala m I'liftpelant.

Z^otifre, 2\)ufre e< Amfrc, avoouta do I'intiui^.

V

IN THK QUEEN'S BKNCIl.

Appeal 8idb.

MONTREAL, Sth DEUEMBBR, 18C0.

Coram t)i|iuMMOND, Baikiley, Monk and FoLETxr, JJ.

(ILI^ABETH WOOLKICII, Widow,

{Plainlifimlht Court hilov,)

,v APPaLLaMT

;

\ AND

THE. BANK (Jf MONTREAL,
^ (U^tndant in th* Court below,)

RaapoNDBNT.

Saiiine et dUivfanU^^e ltg»—Art. 891 C. C.

Here is tho judgment of the Court below (Beaudry J.) :

" La Cour,v aprds avoir cnten(|ju aur le nitrite la dcmaDdcreiiSo ct la Coni-

popiie appose The B»nk of JUontr^l,./!Ui^gg^en oetto oo'use soua le ooDi'do

'la Banque^le Montreal, par leurs avocatx, cxauiin<5 la procedure ot aur lo tout

d($lib^r<S ; coDsidtSrant quo dis lo 4 de ddocmbre 18()5, sur uue declaration fuite

confortn^nifot auz dispositiona du Statut du Canada, paas^ dans la 19e annfeo du

'

:< r^gne de Sa Miijest^, ih. 76, sco. 17, Thomaa B. Johnaon, Casimir Fiddle Fu-

pineau et Gharlea. Small wood, en leur qualitd d'ex^cutcurs tcatamcotairoa et

fidei commiflflaires en vcrtu dos teatamenta ct oodicilea de foue Dame Julia

Woolrioh, tcuve de feu William Connelly, ^ciucr, en son vivant de la dite Cit^

de Monirdul, ont ^t^ entr^a duns los livrea de la dite ddfenderesse comme rcprd-

lentant la dite feue Julia Woolrioh„ ot investis des 49 parts ou actions dans l»

/'dite Banque qui appurtenaicnt & la dite Julia Woolrich, lors de son dkds ; cod-

h .-,
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.id4r«l ,«• I. dArfurtUon d«» tfM.«.i«i««i ftU. p., ird.«„.,.|T,.««, eiprodului
4 litdite d4r«Dd«rMM •fl.iVl'Btra d<«|«r^« pr«pri<i.i«. et dmuando pour qu^tr.
jwria «t un douiUiua d'ua« p«rt, portion. d«» diu qu.runto-Muf part* «Uil
innufiMiite et n« pouv.it lira reyu* p«r la dMhuhnm^ tmtquo |« Ut^adt. dili

. Thoiua. n. Johown, (;..i»i.ir F. Fupineuu et Ch«rU>. «.„«ilwood navtit p«.
4t4 ml. do cd.d el •nnuldjpar un jAK«««rtt du tribu.i.1 Qo,.,pdto„t o.r per un
p..rt«Ko do l« .uooo|.lon do U dilo Julia Connallj ; «t ooii»ld<ir.nt qu'il a'.pp«r(
pas quo Ul parUKO oit Jnoiul. ou liou, ou quo lo titr. do. di(. Tho.ii.ia R
Jol.naoo, C'ui.iB.ir P. Pu,,i„oau at Churl.. H.,„ilwood ait did lui. do ofltd ou
annuid ot «on.iddr.Di quo le. dit. Thoum. K. Johnmw, Cuaimir P. P.pi„««u .t
Churlca Sin..llwood en .lit« qu.liid u'ont pa. dtd appe!^. on octto oau«o, noo plu.
<iuc lo^ ouli.!..|d«ataiVc. .p|>oldH par lo lo.t.niout do tu dito Juiin Wo-.lrioU a tt-
«ueilh lo rento doa bicn. do cotio dcrnit^ro ot quo In Cour uop«ut .an. Idu-r lo.
dr..ila doa autro. \utitcn,4» dun. la dito nucociwion adjugw li la dito doiuando-
ro*^o los ooi.olu^ion. do »a dcmondo; a ddboutd ot ddbouto h dit,o aotion do U
doniundorowH) avco ddjwirl."

Appellant arguendo :—By the Quob.«o Act, Iinpori.l Statutoof the I Uh ofGoo.
Iho Jrd.oap. 83, and tho dtoluratorjf Act of Lower Canada, 41 Ooa. \ir4 cap 4 <

»no. 1, and by the ablo deoi.ion given bj tbo late Judge Pjko in tho 'oa.o of
DcurlviAreii w. Kioh«rdhon, conflruied by the Privy Couooil (Sluarfa Report,
pajro 218) it Wot lupporad that tho oua« of tainni tt dilivrance dt leg, would
never ariM in ou^ Coyrt., noverthclo.. in the oaw of Loli«vre v$. Prdohetto in
-QHobeo, in ll.o yonr 1840, a contrary dwiwon wu. oomo to and oonBrniod' in
Appeal. U this Court, in tho oaiie of Blunohet ot al.^nd Blanchet, 11 L. 0.
Report 204, that dcoinion waa revorwd " attendu quen oonndquenw do oetto'
Idgiidation flidoiule" (tho Imperial Statute of ihe 14th Goo. 3rd, oap^83 seo
10 " tel qu'texpliqud p..r lo Statut Provinoiul du B ..-Oanadn, 41 Gi50. 3rd, 'cap,

4,) la rdgle do notre aooien Droit Coutuniior le niort aaini le vif a cowd de twi
voir Bon application lorHqu'il eti»to de. dUpoNitionN tosUracntairc. et actes do -

dcrniire volontd do la part du ddfunf. Attendu quo la faction do testament et
la suDoessioo teatamcntujro rant tonibds dans lo Baii-Cunada .oua I'empiro du
droit A)rit. Atiendu quo dan. co droit lo Idgitniro univeijwl dovenait .oisi de
I'bdrdditd du testateur, en vertu par la force scul du testament ; et que dansl'ea-
pdoo I'intimd n'Jtait pan tonu do dcm indor dilwrunce dt legt A qui que ce toil."
La Cour onnulle et mit uu ndant lo dit juj^en.eut en enticr. In the cafto of Webb
A HaU, 15 L. C. RcportH, pogo 172, in this Court, the principle' has again been
flonfirmed in Quebec, 17 Doconfccr, 1804, by the whole Court.

T^o article 8U1 of the Code t'ivil ol Lower Canada ia jn oonfo rmlty with Ihe ^

Imperial Statute, and the Provincial PaVliuuient ofLower Conoda, ond the deoi-
ions of Ihe Court of Appeal. In the Code Civil Napoldon, Ai-1. 1U06 : Lor».
qu'au ddcds du testateur il i.'y nura pas d'hdriticrs auzquela une quotitd de ses
biens soit rdsorrde par la loi, le Idg.it.iie universal sera saisi de plciu droit par la
mort du testateur, ian» itre tenu de demmder la dilivrance.

" The allogntion in iho exception of the Bunk " that without the knowledge
^' and consent of ttie said executors ond trustees the defendants could hot and
" eannot legally trantmitor allow to be tfuntmiUed lo the Plaintihhe laidfour
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' ^"
^nd'**'*'^,

'*"'** ""'^ "»«'**'•'' "/ ont-Jourlh<ff another share, part of the laid forty.
The Bank of

" "'"« «*«»•«," *c., is uselcsB. The instant the death of William Allen Con-
Montreal. noUy without heirs was stated and proved by the trausmission of th6 appellant

(and ,th«* will was already registered in the Bank), it beonme as a matter of

.

course, ai^d by the 891st Article of the Code, that her claim of one-third of onc-
..', ' fourth in the estate was undoubted, apart entirely from any one, without refer-

ence to aW one of the remaining, two-thirds of one-fourth belonging to
> .^ Margaret Woolrich, lier sister, or to the children of Mary Woolrich, her sUtcr

tb4 wife ofVhe late Dominique Mondelot. The right of Johnson and of the fidci

. .^
commissairck ceased

;
hence no stefW were taken' on their part against the appel-

:^
lant, nor was\ anything done on the part of the Bailjt against them. The defence

V. '^-. set up by thb Bank was purely of its own accord, tponte, and solely witli the
- ^„ :„ v/^'^'

'" embarrass the appellant and to keep the dividends as long as they chose
to keep them. \ .

The plea of the Bank is an exception dea dfoit$ d:autrui. First, on* the
ground of JohiJson, Pupineau and Smallwood, they do not complain, nor could
they, the appelllant has the aaisine by reason of the death of William Alleij Con-
nolly, secondly c^n the ground of the other co-legatees, all t^t she asks for is her

,
own personal shkre, her right of one-twelfth, in Ihe 49 bank stock. Her right
is apart from any claim on the port of the co-heirs or oo^lcgatees, it is os^jstinct

^-^', from any other party as she is from them. She can only obtain hat^pQrtion
vinU, as they can theirs indistinctly. No other party can hare any right but
hef own abd their own. What j-ight has tlie Bank to interfere with parties who
are not concerned ? Personne tie peut plaider avee le nam d'autrui—Code de
procedure, aticle 19. Is there to be a privilege in favor of thejank of Mont-
real ? Le Hoi sealphide par Procurew. The plea thereforlis bad, and tliere

.* .
'>**"g no <^/<»"e en /<h7, the appellant is entitled to judsment.

. . ",' TJe statement that the Bank had no means of "knowing the residue of th
testatrix's estate is k matter wholly indifferent to the Bank ; all tliat the Bafak

^ .
'hndaright to enquire was respecting the 49 shares, which was all the)y4ad
a right to examine. The ^juestion whether there was among the residuary
IgatecB in the said will named and in the proportions is perfectly indiffeMot to
the Bank, or whether the said 49 shares'were or are set aside or appropriate J and

.
« h Id by the swd executors to the-end of applying the dividends or Wcome

derivable therefrom to or towards the paynScnt of the several t^nnuiti/s and
• rentei via^ireshy the testatrix bequeathed ; the wliole of this is hort de^opon,

*nd^nly brought on the part of the Bunk to annoy
Jhe appellant. Unless',

indeed, this pay be pn attempt on the part of the Bank after the decisions. piven
upon the deiivrance de legs to have another interminable laW-suit like Iks the old
oise of the Estatl fyrretier— that is, of the Hon. Denis Bfenjamin Viger against

- ^ .
Toussaint'Pothier.

\ Fortunately, however, the fact of a special answer to the

^ ^
exception to whith the respondents did not plead i»; aecot ding to the article

144 of tlie Code ot Civil Procedure, and therefore it is h<ld to be admitted
that the story of the annuities and rtntea viagirefnsod not have been gone
'°*^' ?°^.^'^^ """"^ ^'^'"^ ""-^ ^ ^°'^ ""** '•c^Vrencc to the probate of the

•f S
HBlh oi' July, 18W, MlL6Up IT wM:^^daiitterin the fi¥ of The de
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K «t.cuIat.on of facte, dated Montreal, 31st Dece.nW, 1868, that the exception B. Woolrich
or the 28th ofJuly wap a olctical error, and that, aa nothing has been attempted '^. ^\ ,
to correck this error, it remain, still uncorrected, and heuce the whole of the Mo^real
exception falls to the ground. There is no dofenso en fait which has been fylcd
oa the part of the Bank, so that the whole of the defence is useless. ^ -

^
It is unnecessary to add anything in regard to the speeial answer, the fiiot by

the will It IS expressly required that there should be no testamentary executors as
fiJci commissions, unless it were done by an acte notani, and that there should
be an aeeeptanee express of the burthen of will ; it is conclusive neither Papi-
neau nor Smallwood subscribe together any writing; Smallwood not a word.
How, then, can there be any valid transmission ? The Bank should have taken
-carp to enquire into the will, and as to the ncce&Mty of ai^ acte notarU.

*^
The Bank has no interest, whatever, save and except the 4 and l-l'2th, with

• reference to that, the Mgnnture of the appellant is all that is required. " Cette
" divition de lomgation se fait dncoti da dibiteur, <m da criancitr lorsgu'il

'! !?'"*^^'""*" ^^'''"'"''- ^^"^«« '^^' hirttien tit criancier teulment de sa
" Mrt, done il mit qn'il ne peut exigtr cette crfalice que poyr cette part, qu'le
ne peut donner de quittance que pour cette part." Jl/aut done bien prendH
garde A nepoint con/ondre Vindivition et I'indivisibiliti, c\e»t la premiire des

" c/e/i efe Z)uOTo«Zt».—Pothier, Obligations, No. 299.

/ There can be nothing to liter let droit, det autret nonplu, que let autres Uga-
. .taire«in/rfrm<f»,<ian» fa rftte««5ce»mn as stated in the judgement. There can
be Qopartage, the number of shares in the bank, being equal to cash and being

'

Mcrianee tomme de deniert, a m^re meuble, it was divisible ^ar/,or<u)n* virilei.
The succession, it is true, was rartible by a partage^of the whole estate of the
succession

;
but ofthat the Bank has nothing to do ; all that isnow in question is

nothing more than less the shares of the bank stock which were divided and
divisible as a sum of money. As to the motif, that Johnson, Papineau and " "

Smallwood, n'ont pas M appel^s, there was no necessity. The transmission
given.by the appellant put an end to thesa parties, it was for the respondent t<»

'

sue ea jraranfic, if they thought fit.

As to the worthlessncss of the exception, nothing morj will bo said m this -

xsa«e, which is conclusive as to the fundamental errors which porvade the judg:
ment now appealed from, apart from the objections, as to the necessity of> '

, -
action en garantie, and of a dilatory exception. '

i

The appellant, having the saisine, as a Itfgataire universelle, des.dit8 bien* en
propriiti, it was k Stre divis^s ^-alement as to a crlance. It became idle to
speak of the exception, which was irrelevant anddemurrable. Why talk of the
legatees fi.lei commissaires, when the hiena en .propriMi become msis by fhe

'

Article 891. It is not inttrvalh hj moans of the fidei comniissaircs, the will
Itself, par Tenement qui donne effet au legs, a sum of money made the appel-
ant to be the owner of one-twelllh Of tlie 49 shares of .the bank stock. The
sum of the matter is: why should ihe^t/et commmatV*. be noticed at aU,
whether for good or for evil ? It was not by any agency on their part, it was

^

apart frorn^ the appellant and the appellant from them. How^tanda the tn»tinr,

* :'

.,1,1

--JlL

I
.'f'li M
>.r<i

-s'''

efendaator w De dmded by arithmetic, easily done by the Bank ? Divide 49 x shares by

\
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E. Woolrich 12 = to 12 out of 49 the Bliares =
J4

1-I2th8, the appellant's claim. How
The Bank of

*'**" comes it about Johnson, Papine^u and Smullwood, who have no longer
Montreal, anything in jthe matter to say. How tl<cy can then bo called upon as to make a

• portage, or how the ligataires appd^ en cette cavte, non plus que let autres

Ugafairet ajtpelis par le teit^ent de ?» dite Julia IVbolnch a recueilli le rtste

dea liens de tftte demiire. xThe paftage can be no partage, it is a sum ia
division of 49 filmrcs which tlU; Bank/can easily perform if it only pleases.

The judgment 0^ the Superii^r Co^rt was unanimously reversed. Here are
the considcrants : \

> / '

Considering that ins^ad of dii^i^iSsing the action of the plaintiff appellant the
Court below should hav^order^d the persons (to wit, Thotpas R Johnson,^

Casimir F. Pupineau and C^s. Smallwond) named in the defendant's pleas and.

.in the judgment appealed from as holding a title from the defendants to the

banl^ shares, whereof the appellant by hir uoiiou has demanded the transmis-

sion, to be made parties in the cau^

;

Considering therefore, that there^s error in the said judgment the Court,
here doth reverse, annul and set aridc the sam«(;

And proceeding to .announce that judgment which the Court below should
have given, the Court doth order that the Isaid Thomas E. Johnson, Casimir F.
Papineau and Chs. Smallwood be brought iutp this cause as parties thereto at

i
the diligence and costs of the plaintiff, the wh^le with the costs of this appeal
{gainst the deicndants respondent

Henry Stuart, for the appellant.

F. Gripfij for theiespondcnt.

Judgment reversed.

I

4

OUR DU BANC DE LA REINE..
, •

'
.

* \
~,

. JORI&DICTION CIVILE^ '
\

MONTREAL, 8 JUIN 186».

Coram L'hon. DuvAi/ J. C, Caron, Badolet, Mackat, Lokanoer, JJ.

JEAN BTE. HOMIER,
. . ^^ ' (.Difendeur en Cour Jtffirieure,'}

, Appilabi:
'

. w
^ FRAN9OIS BENOIT, M-QDAtlTi,

{Demandeurfar Repriied'Itutanettti Cpur IitfMeure,)

i Imtimb. ''
.

Jiofc :—Que pcfltr excrcer utilement Tactibn posseraoire ou petitoird il faut que la preuve
d^montre que le d^nndeur d6tient I'immeuble h, tiire de propri^tain, on qu'if

apparaisse qu'il a 6t4 fait deS actrs de posseiaion ouTerte et publiqne.

QcSBB.^Le proprietaife inferieur d'un emplacement situ^ & un endroit oil le sol a une
graade declivite ou in6ga|it£ due ii la position naturelle des cours, peut-il

contraind;eion voiain k bfitir un contre-mfir pour retenir chec lui les terres ?

L'appelant,et I'intiu.^ h-qualitimnt propri^taires de deiix terrains coptigus,

situ^s sur la rue St. Constant de cctte cit4 de Montreal.—Le^tcCTaia-«y^<et^ondfoitruno |pfando d^-livit^Hm-iB^ttHt^^te-wljl due^ia
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position Duturcllo des lieux; riotiiu^^est lo propridtuiro su^rieur et I'oppelant le

propri(Jtiiire iiifdSricur.
/

Dans I'anneo qui s'eat dcoul^e depuis 1860 k 1861, ce dornier fit conslruir^j

Pur sa propri«5t^ une niaiabn 6n briquo & deux Stages et k deux cdtds, faisant f'uQ^o

sur lu dito rue St. Constant et ayant son pignon nord-oucst dans la ligno qui
sdpare los deux propridt^s en question. . Inutile de dire que I'appclant, en oons-

truisant cette mafson, n'a nullement empiiSt^ sur la propri^td de rintimd, appar-
teniint alprt 4 bawe Josephte Duftresne.^yeuve Namur, d^c^dde pendant I'ins-

taneoenCour InfiJrieure. Cette defnit^re ou plutfit I'intimd a aussi sur sa
propridt^ en brique, t^par^e de celle de I'appelant, par un passage lui apparte- \
nant (I'intini^) d'environ sept pieds eit denii de targeur. La diff<£renoe de niveau
ontio los deux p^oprieidsest con8id<Srablo et quelque temps aprds la construction

*

do sa n^ison, c'e\t-il-dii-e environ un an apiis, I'appelant s'apercetant que 108"
tcrrcs aa passage de la dite Pame veuve iNamurforgaientle pignon^esa'maison
qui par suite de cek ^tait^branfeet trayaillait ou remuait sur ses fondations,

fit connaJtro par piVntdt ik ses cntrepren^ttra pet dtat de ohoses, les notifiant eu
mSme ttiuipa et Ic^^'niottant en demeure d'y rem^dier, sous les peines de droit.

Vojant cell les djts entrepreneurs, MessieuVa Barbeau, ohoisirent et nomro^
rent des homuies ccnVpdtents comme arbitres ouiexperts qui, aprda avoir fait une
dosccnte sur les lieux et avoir avisd d^ciddrent due le seul pjoycn it employer
pour fortifier la dite maison et la |>rot<$ger centre 1^ terres du passage de la dite

Dame veuve Namur, ^tiit de fair'e des contre-murk le long et autour des mure
de fondations de la dite maisoa pour les fortifier et empSoher de travailler celle>

ci qui menafuit de s'^croulcr.

^Conformduient 4 cette decision et opinion des experts, les dits entr^epreneurs

Barbeau proc4d6rcnt i. la confection de trois contre-mnrs, dont un futfait le long

du mur du dit pignon nord-ouest de U maison de I'appelant, dans le passage

de I'intiuid, savoir dans lo passage appartenant alon a la dite Dame veuve

Namur. Ce oontre-mur mesure & pen prds' seize po ices d'^paisseur & sa bftse,

quatre pouces 4 st^ surface, et seprolonire sur touto In longueur du mur mdma
de fbndatioQ deln dite maison, mais se trouve compl^teiBcnt sous la terro qui le

cache 4 la vao^ et fait que I'intim^ a, comme la dite veuve Namur I'a toujours

cue, la possession de tout' son terrain et emplacement, sp^oialcment de son

passage.

La dite Dame veuve Namur a laiss^ construirc sars rien dire, le contre-mur

en question, allait tous les jours sur les lieux pendant sa confection, n'a pas pro-

test^, mais a cependant, le 31 de mars 1865, o'est-{^ir<» environ quatre ans aprds,

pris et institu^ centre I'appelai^, une action possessoir^, r^olamant de oe dernier

la possession de cette portion de terrain conduant, apr^ avoirall^gu^ lefait de I'em-

pi^t-ation, comme suit : " Therefore the said plaintiff praj's that in as much as

" the said plaintiff is the true and lawful (wner of »ke said lot of land and
" premisses, the said defendant who unlawfully detains and withholds the posses*

" sion thefeof of the said portion thereoffrdm the said plaintiff, may bo adjudged

« and condemned to desert from, quit and abandon m<i possession and oooopatiob

"of the said lot of Jand or the said portion Tihcreof^ possessed and ocanpiediljL

B. Homier

Fr?. BcQoit

.
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" him, and to render and deliver up the same to the/said plaintiff, and alao to pay /-

'\ y
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J. B. Homier "to the said ' pbiutiff the vulue thereof from the time of his unjust nnd

Fib. Blnoit
" •'l*'g"l posscsaion, and to pny to the said plaintiff tlio uforesaid sum of ninety

" pounds with interest to be paid aind costs of suit lUgtraits to the under-

" signed."

,
A cette action I'nppelant a plaids lo. par une defense en fuit ni:int Ics all^guds

do la dito action, et notaainicnt qu'il s'dtait appropritS ct occupnit ou pofsi^dait,

la portion do terre.en question ; 2o. I'ar uno exception pdrcmptoirc, disHut qu'i

r- I'endroit ou sent situdcs lea diteji propri<;ida da dit intinid at de I'nlpclant, il

czicte une iiie^olittS de sol coqsiddrable. laqticllc ilx^jzalitd est due it, lu position

nator,clle dea iieux, et quo lui dit pnpelant est propridtuiro du sol inf<£ricur.

' I^'appolant all^uait en sua lesTaita ci-dessus rclat<5s"et 8[ecinleuicnt que lu

terro du dit- passage de la dite Dame veuve Namur d<Svers:iit sur son pi^snou <jo

maison (rappciunt) aveo une force cnnsid^i;abl9, ctque vCt celu, Ip propriiStaiie

superieur, c'cst-ii-dire la dite Dame Namur dtait tenuc de fuire ehe£,clle et k fcs

\ ddpens, liq^pontre-mur pour rctenir cbez elle sea terrea^ ct pour proteger la dite

> nini^on de I'appelant. V ^^ '

t* ![ja,pr6t«ition de co dernier est en eonsdquenoe, oomme elle I'dtait'-cn Cour

Iiifi^rieurc, que non seulemeht il «5tait en droit do faire construire le contre-mur

en question, comme cela a ^te fait,' muis qu'il pouvait nicMne contraindre son

voisin, (la dite Dame veuve Nattnir,) k lo faire chez elle et j\ sea ddpens, en

\ ^ consequence de quoi elle ^tait mal fondde iH, se plaindre co^iuie elle le faisait par

son aciion, I'appelant ayant fait 4 sea fraig et d^pen8,;une chose qu'elle ^iiitelle-

tiieme tenue de fuire. - -i.

Qu'au feste le eontre-mur 9vait 6t6 ainsi construit aans la participation du dit

appelant, maia bien par sea entrepreneurs Barbcan qui le firent^aur leur propre

Tcaponsabilit4.
'

L|«ppejant rencontra de plus de lu dite action par une deuzidme exception

p^rcmptoire, alldguant, en sua dea fait') cj'-^essus et des moj/cns plus haut men- .

tionn^s; que la dite action ^toit mal fondle et devait §tre d^bout^e, paree qu'en /

Bupposant vrais lea fuita y contenus, cela ne justifiait paa de la.paYt de la dite/

^^rae veuve Namut Taction p^Htoire ou poasessoire par-«lle prise et que laseui^

s^Mtion qu'elle aurait pu inatitucr en parcil oaa ^tait une action pour demander la

valcur du dit terrain en queation et occupd pour la construction du ait contre-

mur qui pouvait Strc consid^r^ comme mur mitoycn, cc que le dit ^ppelant'^ftvuit

'droit de faire. \

"

^1 dite Dame veuve Knmur a rdponcRi g^ndralement d ces ezceptiona 6t la

procedure et. I'cnquete ^tant cpmpl^t^ca de part et d'aufre, cette derniere^^tant

par la auite digc^d^e, I'intime a repria en aes noma ct qdalit^ la dite instatice, et>

la cause fat plaid^o au m^rite devant son Honneuir M. le Juge Monk^ui, le

31 d^ocmbre 1866, rcndit en la dite cause le jmgement auivant: "Thq court

bavini; hear^ the parties by their Counsel upon the merits of thia cftuse, tz&m-
" ined the proceedin«r8, proof of record apd duly'deliberated j Considering that it

" results from the evidence adduced that the vaJI ita question in this cose haa

"not .,cau!^(id and doe^not cause any ineonverilence or damage to the plaiqtiff

;

" Sejng that the said wall was necessary, under the-circufustances disclosed by

/

y
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*

" and that of the plaintiff agaiast injury and damage of a serious nature ; Con- '• B. Homier

" Bidering (hot the defendant had not and hath not any other mcons than tlie pri. Benoit.

" construction of the said wall to protect the wall of his house from the water
" flowing, the-ground and premisses of the plaintiff; Seing that the said wall so

"constructed and built by the defendant upon the property of the plaintiff, ia

" mutually beneficial to the ploiiuiff and-idefendant in this cause ; Considering
" that the said plaintiff did consent to the construction of the said wall, and #hea
'* completed expressed herself satisfied therewith, doth dismiss tbe action of the

" plaintiff with costs, distraits to Messieurs J«t{6 and Archambault, substituted

" attorney for defendant

;

/ ,^

," The court resorring to the" plaintiffj>ar reprite diiutance in this said cause,

•"his recourse for "the value of the lond upon whi6h said wall is built, or bo /" >Jj1:„

'* much th<?rcof as defendant jiiay be liable to poy for.'"

L'intimd so trouvant l^sd par ce jugement on deinanda la rdvision par
inscription Aiset effet produite aveo le ddp6t requis .par la loi, au bureau da
prqthonotaire de la dite Cour Sup^rieui«, le sept de Janvier 1867. "r^'-

Lcs parties nyunt de nouveau ^t^ entendues devant'la dite Cour Supdrieure

si^geanten RfSvision, cette dite oour, I'hon. Mr. le Juge Honddet, I'hon. Mr. le

Jugfr Berthelot et I'hi^n. Mr. le ^uge Monk, si^geant, rendit jen la dite cause; le

29 ootobre 1867, le jugementsfltvant, savoir f " La Cour Sup^rieure si^geant 4
" Montreal, prdsentement en Cour do Rdvision, oyant entendu les parties par

" lours avosats rcspectifs, sur le jugement i^endu le 31 ddoembrp, mil huit cent !

" soixante-siz, dans la Cour Supdrieure du district de Montreal, ayant examine
" .le dossier et la procedure dims ^cette cause et ayant pleinement d£iib4r4

]

" ConsidSrant'que la dite Marie Joscphte Dufrcsne, demanderesse en oour de' .

* -

" premiere instance, a fait preuve des alldguds de sa declaration et nommdmenk «

" qu'elle dtait lors de I'instittttioq de son action propridtaire et en posses'sion de
" la propriety sise en la oU6 de Montreal, ddorite en sa dite declaration, sur

" taquelie sans aucun droit le ddfendeura b&ti un contre-mursuivantqijt'uliegue

"en'icelle declaration ; Gonsiderant neanmoins que le dit contre-mur a 6t6 b&ti.

" par le d^fendcur au vo et sn d'elle ditq demandereeiise qui n'aalors^en
« aucun ten^, avant I'institntion de son aetion, reclame centre le defendeur, et

*' au reste qu'elle n'a souffert ^ucun dommage; Considerant qu'il y a erreur '.

. .

" dans le susdit jugement du 31 decembre 1866,'lequel deboute I'aiition de la (

" demandotesse ; Considerant qu'attenda la reprise d'in^tanco faite en oette

" cause par le dit ^rangois Benoit,' ce dernier est en droit de fuire reformer le
,

'( dit jugeinent, et procedant prendre oelui qu'aurai^ dil rendre la cour de pro-

" miere instance, declare le dit demandeur par reprise d'instanoe.^prietatre de

" I'heritage decriten la ditQ.dedal'ation, savoif : "A certain lot of land situated

<^ jn the St. Lawrebce Suburb, in this city, containing fitly feet in width, by
" eighty fyet in depth, more or less, and as then adtually fenced in, bounded in

" front by St. Constant Street, in rear by the said 'fturchaser, on on«( side by
" Messrs. Boucher et' iJeguise, and on the other side partly by one John Bower
:" and partly by the said yeplfer, with all and every the dependances and appar-

" teniinces;" sans fraisponire le <d6fbndeur en oour de premidre instance, mail

•*-^\

\
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J. U. Ilonik

Frg. IJenj«t

r " nvco (l«Jpcn9, oohtre co dcroicr cii Cour do Kdvision, I'hor.orublo^Juge Monk no
" concoucre pii» dans co ju^nicnt."

C'esi do CO jugcmont qu'c8t nppcl ct ruppclant t)rttond qu'il est mul fond<J.

La prcmidrc proposition soumiso par roppclant au Tribunal d'Appel 08( oellc-
ci, savoir: ^

,

Qu'^tant io propritftairo infdritur d'un emplacement situd & un endroit dii lo

sol a une prande d^Iivitd .ou in<$galltd, liiquelle est duo A la' position naturclle
deslicux, il ^tuit en droit de contraindro son voisin, propridtuiro >ufi4j-ieur, (la.
dite Dnme Joseplite Dufresnc,) A fuire un oontrenmr pour rctonir clics luUcs
tcrres et cnipdolicr quielles ne fissent oroulor la maison do I'.ippclant

;
quo pour

contrc-mur, lo terrain et Ics matertaux devnibnt filro fournis ct lo coflt payd>r
eo propridrairo du terrain lo pluk <5icvd, et qu'en <jons<?quonco co dernier no
pout pas so plaindre do ce qu'on fasse pour lui, sans qu'il lui en doflte, ce qu'il

•est.tenu do fnire lui-meme
j que'lui ditappeknt ct la dite Dame v^euve Namui-,

so trouvant duns ce cas-14, cctte dcrni^.^o no pquvjit instituer I'aolion qu'ello a
institu<5o, ni nucune outre pour se plaindre do la construction de co contre-mur.
Au soutien de cettc proposition I'appelant citd on Cour Ini^ricure ct cite

encore: .

lo. V«gnat 1, iParalldlc dcs lois drs Ifitimcnts, 166 ct suirautcs, jusqu'A 170
incIusivcDicnt.

2o. Toullier, Vol. 3, No. 162. . ^*
'

3o. Coutnme de Paris comment^e par Desgodeft ct Goupy, Ar. 192J No. 5 ct

suiVttnts.
,

'

6o. Fremy-Lfgneville, Tit. 2, No. 673 p '

~ -^
do do, Vol. 2, Cap. 27, pages 217 et 219 inclusivemont.

5o. Solon, Servitudes rdeller, Nop. 218, 219, 22Ctet 221. .

6o. Demolombes, Sorvitml^ rd^Iles, V^ol. 1, page 57, No. 46.
7o. pode dcs Construjiions, (Perrin) au piot contre-mur, page 229, Art-

1247, oii il est dit : .
t

" Lorsque lo contre-mur est jrendu ndcessaire par rindgalild du sol le terrain
" pour le contre-ninr doit gtre fonrni, et la construction du contre-mur doit 6tre
" Fupportdo en entier, si rindpalild du terrain est naturclle, par le propridtairo
" du terrain le plus dicvd

; si die provient du fait de I'hommc, par celui qui I'a

" f ccasionn^." " ». •
'

^

La deuxidn^e proposition de I'appelant est que la construction de oe mur n'est
pasdosa part uiie em] i^tation pouvant justifier la dito Dame veuve Namur
cFinstitaer nne action p^titoire ou poraessiore.

^

En effct, Tftppelant n'a jamais eu.Ia possessidn decctt« portion de terre reven-
dlqndo par I'intim^ ou son auteur, et n'cn a jamais defait ni par auoun de'pos-,

scsxion ouvertc rdclame la propridtd, .

"

Void Ic jugcmen't de la Cour d'Appel

:

v.
,

Respondent arguendo :^- -^ -

The action was a petitory actiWsctting up the titles to af certain ^rfoperty in
'

St. Constant street in this city, andTilleging an cnij»jVto<io» and taking^ses^
sion by the appellant ^f a certain portion thereof, to wit; of aixteon inchM^tha

.f^' '< ' .:- . -

'?•"• V -
' '-.

'

. '\
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bofic, diminishing to 4 inches at (lie top and eitcndtng 27 feet along tlio { ropcrt; j. B.

of the pliiintiff, i p„.
Tlie dofondant in the Cjurt ImIow ontertaincd an erroneous imprbHRion ns to

the character of the ootion, treating it as posiiessorv in its conclusions n'nd, what

mny ho ponxidtred more citi'ttordiDary^ the learned judge who rendered thefirnt

judgment in the case participated in this error. It uiny be only ncceKStiry to osk

the. Court to examine the conclusions of the declaration, which are irMUcne terms

:

" Wherefore the said plaintiff prnys tlmt inasmuch a.s the said plaintiff i's the

triic and lawful owner of thcvSAid lot of land and prcmisoo, the said defendant

who unlawfully detuin^i and w/ithholds the posi<i>m)ion thcreoP, or of the said por-

tion thereof, from the said plaintiff may be^^^udgcd and condemned to dosift

from, quit' and abandon the possesfion and occupation of the said lot of lalad or

the said portion thereof so po3.«cs8cd ond occupied by hini, and to render and

deliver up the same to the-said plaintiff and also to psiy to the said plaintiff the .

value thereof frouithe time of his iinjuHt ond ijlegul possession, and to pjiy totho

said plaintiff the aforesaid sum of ninety pounds, with interest till paid, and co8t«

ofsuit.'* • - / . ,

"^

It would perhaps be unnoccssn^y^to add that this conolu!>ion i.s simil|irj^ one

in the case of Stuart and Lan^noc in the Records of iheSupcrior Court, which

last was framed by owe of thb ablest special pleaders who ever adorned the pro-

fession, the late Sir Juukb Stuurt. .
if

'

The Court of Revision hulj no doubt on this point, nljjhough the learned jud'io
.

who pronounced the judgment in the Court below persevered in considering the

suit possessory, instead of ptitilory. Sueh pntcnsion being necessary to wai^rant

him in continuing to affirm the fifft judgment.

The defendant pleaded several picas, and substantially denied the pretensions

x>f the plaintiff, so that if 30' years had elapsed the right of property would have

absolutely been transferred from the plaintiff and, vested in the defendant. It

may be well to obscTve thut the evidence establishes beyond doubf that the pos-

session of the 16 inches of ground usque-ad calunrvras of tlie piopcrty of the

plaintiff.' This is not denied, and the defendant must rest his defince upon his

right to enterjipon my property ond erect walls Sorvieeiible to hi|n<'elf without

my consent legally obtained, and wltiiout indotunity.

It moy be confidently asserted Unit a gross violation of the rights of property

has been attempted by- the defcndonh which has been properly rebuked and

punished by the jjid^meift of the Court of Review.

The extfJiordinnry preten.-ion of th<f defendant is that, being the owner of an

inferior lot, and being aboiit to build thertoti, he is to be perfliilAcd to oblige the

owper of the supcrior^ot to indemnify him for his natural inferior position by

taking possession of. his land for the purpose of aiding him in improving and

benefiting his inferior property.
t

' '

The evidence of most respectable and'flisinterestsd witnesses establish that the

wall BO built on th^ pliintifl's property is of no use for the object-4ntended and •

that the dqfcndantyiould have built the wall within his own premis -s, 'and the

respondent w0uld ej^rnestly call the ottentlon of the 0ourt" to "^he cvideftee

Homier
and
Benoit

adduced by, him as ooScIaitveTrtliis favbr.

'^r-r
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J. B. Homier
and

Frj. Benoit.

i-

hi«, the «p,,ellanf« unjust possession;
« • J «no piaintiD for

.cL?T"'V^'"' " " ^'"'''^ '" "'" """"^ »»"'» «» »»>e iuHtitutloo of tin,

8^id3u7.;
7""'°''''^"''''"*^ '""^^•-'" '''"««'^»'« building or the

^ :^n ;:ie^r,ss:f ^" ""•' "^" ^^« «-'^ '-^ -^ P-- ^» »»^ po-
Considoring that tha building ^f ,he said wall by the appellant upon the said

d 1 „d T'" "' '

" '"^ P'"'"^'^ 8"^« '"» - P™P^«tary rights in the8a.d land and preu..8cs n the said wall, «. built upon her said p7oporty; •
'

net^n f"' ?" '^'"""'^ "" '''="'"''*''"' °^ '»'« '«<» w.ll'isSade by this

TZ/^
any judg„.ent sought against the said appellant for the. ren.^v„,

plutifff'""^
"'"' "' '''"""^"' •'"^•^ '>°'^» P'ovcd to have been suffered by the

Considering that the said judgment below appealed from adjudges the plaintiffor her representative,,,,. r.;,nW proprietary right in the said and and pren i^fwh^h „gh, .s not the subject of tl,e said aemande or of the said action •

«t.^rantTtf . r 'f "f
'"" "^^ ^''""""^^ ^'' the said .dispossession of the.

saKtt T? ^"f
"'"^ P"'"'^^ •'"^^ "«^ b''"" ««^»Wi4d .nd that the

• Sit"::""
.'

"'":'' 'r '"-^ '""•'^^^'^ •'^ ^'•^ ^-^ court bdow

;

from nl li
^' T T'

*''"*-*''"* " ^""' '" ^'"^ «aid judgment appealedJromjpfoceedmg to render such judgment, etc.

/)iM.Duval, C.J. Caron J.
A-^ugoment infirm^. *

Jeiti et Archambault, pour I'appelanf. *

Ilenrjf Stuart, pour I'intim^e.

COUR I>U BANC DE LA KEINK
EN APPEL.

,

-

MONTREAL, 9 SEPTEMBRE 1868.
"^

'.

Coram DuvAL, Caron, Dbummond et Badqlet, JJ^.

CHARLES TDRCOT,
- ^^/indeur en Cour Iriffrieure,)

ET ' Appilakt;

JOSEPH OLIVIER GUILMETTE,
i^^mandeur en Cour Jr{/irieure,)

• iHTIHi.'

T. 5l^^rjf,'"
^" Inf^rieur._(Monk, J.) e,plique les faits d^ la cause.

* l j igit (1 nnc action utig^wret-voicrfa tenenrihrjugcmant

:

"""^^

N
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1.' Conai(l<Srant qml^c':de»iand<!ur e»t proprMuire ct en posnoMion d'an Cbi. Tureot I

terruia silutS au liou dj^pold v.illngc St. Henri, dam jjo^ruisM de Hlontrdul, de j q q„|)|^
ia eontcnnnce qu'il pe^ oVoir tant en front qu'un ^pPmndcur et contenu dani niette.

lea limitCH BuivantcR, n(|TOir^:—en front au chcmio^e Ljichino, en profondeur au

cheuiio de fer du Orapi^Tfone, d'un cOt<5 pur le deninndeur pour purtie, savoir:

par le terrain ci-apri^ei iMeiit, et pnrtie pnr lo d<$feiideur en ootle onuse, ct do

I'autro cdt^ par lei^repril.ientuntB d'H^line Lenoir, et par le dc^ipandiur, le dit

terrain de forme ineguH^r^e de cent oinq picdi ii pcii pr^i do lurgciir nur lo

devant, et do d^uz ^nt», piods & pcu prds sur le derri&rc, sur une inofondour

^otuio de trois ecnUi- pledfl, ou k pcu prda, pour I'uvaKr aoquio de Ocrinain

Lcfcbvrf, eordonni^ct jde la dito puroiitM de Montr<Sal pafv aote re(;U dovant

Mui'ro Jobin et hoq opiifr^re, notairca, ii Mootr^ul^ lo 7 juillet 18&6, et qu'il est

aussi propri^tuire et en possession du terrain oi-aprdiM^6rit^ savoir :
—" Un

terrain ou euiplmceinent sis et situ^ au dit village St. Heiiri, dans la dite —

paroisse de Montreal de lu contononeo rfu'il (Niut .avoir tnnt en fVdnt qu'en pro-

fondeur, et (jdntenu dans los limiten suivunte^, savoir: tttnnnt eit fioii^' pur le .

cfacmin dWi^Roine, cohduirtant & Ltcliinc, en profondeur et d'un d^ii par le

terrnij ol-des8U.s d^crit, et de I'uUtre c6te par D^sirii Turcot, pour \'»tin\f acquis

de Germain Lcfebvre, fil.^, eordonnier do lu paroissie do Montreal susd^e, par

aoto devant Muttro Jobin et son ooiifrdrc, notuires, lo 14 juillot 1866.'' m que

ces terrains sont contigus et no foraient plus qu'un rcuI lo^>^ue lu domandcur '

po'ssede ti titre de propri^tuiro dcpuis lu date dcs dites acquisitions.'
,

2. CoDsfd^rnnt que le d^fcndour poss<(i)uit a, titre de propridtnire tl toutes les

^par<;ne8 ci-apris mentiohn^os, le tcrruin ddcrit duns In dtSoluration oonime suit

;

—-" Uo terrain sis uu dit village St. Henri duns la dite pdtoisse do Montr«$ul,

voisiu ct contigu a cclui ci-dcssus en premier lieu d^crit, d'uno forme irreguli^rc,

boro^ par dcvuot au oheniin de Lupliine, en arriero par lo chomindo fur et d'uu

«dt4 P|r le dcmandour, edmme il & die drt-phis huut pour purtie, et pur O^sird

Turcot pour partic, et de I'autre c6td pur des personues inconuues uu denaan-

deur.'.' .

"

3. CobsidtSrant que les dits teriaius des parties en cctte cau.se Hoiit voisins ct .

«ontigus et 8dpft^<?.s pur un fussd et une el6turc.de li^ric suivuut I'usage et la lui

depuis plus de dik ans avant I'lnstitution do cctte action.

4. Coiisid^rant que le d^fendcur pretend iujustemciit ct sans titre k un droit

de passage 4 pied et en voiture sur les dits terrains du ueuiiUdbur, en favour a^
WD dit terrain, et qu'en conformity ikcetto pretention il uuraiqjqepuia le premier^ -

mai 1865 jusqu'au jour de I'iiistitution de cotte action, passd tant ii pied qu'en -

voiture sur ,l<>s dita terrains du demnndcur pour se remlro do son propre terrain

an oliemin public, et qu'il aurait de plus, dans le mois de mai 1865, illdgalement

«t malgr^ le domandcur construit une barriere duns la cloture de hi ligno et un ..

poDt sur le foss^ de ligne qui fdpure les heritages dus purties en cotte cause afin

de se facilitcr rezcrcice de la dite prdtendue servitude do passage

;

5. Considdrant que ledit pont et la dite barridre aiusi t-ituds, sont des entre-

prisea qu'une servitude seule pout justifier,' Icur soul OTJet n'dtant que de faciliter

le passage du defcndeur sur las terrains du domandcur et quo le ddfondcur n'a 1^

pas invoqH^tti produit do tttre a telle servitude; -
. _
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// traverser et plZ; .f ruvoin . . 1
?"'" "' ''"'''^'^"" "" '^'^ ''^'-^-' «J«

cloture ot au" ™
7f„ ^ ' Z ''". ." "" '''''* """" ^^ * '^^^''^ »« ^'-

dc„..ndrcnur V r 1 ;*'"'"'"" '* '* p''^"'* --^--'•^

L'intin./ . ,A^ J
"y'"'-«'. ct qu II n a cnu^d auoun dommace.

changer Ics liniitea des UriL"^cd Hi! IT . "* '~^'"' ^^ ''"-•"*^'"°

do Guilmctte Si l'..«n«i r^!' ° Wtendait, et 6tapi^ter sur cclui

n.ent du ......f „ «;

"'"•"''"/'• ^'-'"•-ci n'u jamais conseaJi au rtftablissc^M '

ZLlal '
' .

."";«"»™"-« «> ««t »o,.jour« oppo^-suppoaont mfimo que

•aT r, T ^^"" ^ 1»''''1''« P+ «!<' ^•""i'f^l.cB rin.im'. cola do pouvai -

TurcotTuo?''""'"
"'' •""; '^ '""'" *"' "•''"•-«•' «" " - tJuohei cTi dm ^ !"r " P"'*''"'

^'T""
*^*'''''-«' >'"'«i» ""i'. ««r Bon terrain vftes d^fenacs do l.nt.n.d, et do fi.it no]lui ovait pas donnd cct e permi«,io" Quo

^
bad do Curroll A Turcot .tait ain.ul^, et fuU do eoneert oofre xTnolq^alsemamea sculcuiont avant Tinatituticn dl r„o.ion. afi„ do couvrirTca emSrt.onsder„ppela„t; quo d'ailJeura » no poo^^t autoriaor 00^11 ^ rXt*

culture eten ve,^r. d'oi en on fuisant uno oftrridw il a^,ivait la aeriitudo oafaveur do Pappelnnt ct a»x d^pena do I'intimd *
f

«"'"»<'° «»*
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"^

L'intim^ oit« IVntoritd tuiTonte poor itahlu ion druU A l'u«lio|i u^n.toirt q^ Turcot
d'npi'Aii Ici faita oi-dewaa hIMku^"- I

' •
' f t

" Lo propridlaira agit n^gAtoircmcnt contre quieonquo rempAolio d« diopoaer ni«tt«.

libreincnt de ta ahoae, ou u ptrmet $ur tlUJet mtrepriitt qu'une ifrvitwh

MeiiU jieut autori$tr (Bonjuan, trail<$ dca no|iioiiH,^ vol. 260, p. 110. Kdition

de 1816.) O*
Jugcmont oonfinnd,

Liblane et Oauidy, pour rappcUiii?

S, Pagnuelo, pour riiitiui6.

COUil DU BANC lih] LA KKINE.

(JvRiDicTioN Civile d'Aitbl.)

' MONTREAL, 8 DEORMBRK 18«8..

Coram L'honorublo Jugo Duval, C;2^SKCt los honorublos Ju^en Caron,

LORANOER ct JOHrN«).V.

JEAN CADIEDX,

(DZ/tn^tur «n Cour Ir\fMiurt,')

AppaLANT

;

n
^

JEAN B%TISTE aliab KAROISSR DEBIEK,

(D4MandtuT en Cour It\f4ri»urt,)

•
-* iNTiika.

Exception de cumulation—L'acheteur naj^ut exigerla livraiion de la chqte a'il

n'apai offert tout Uprix dachat—Diehtanee du droit, de rimlri.

L'appelantwdcmande k co tribunol rinfirmation de douz jUgcmcnts, rendu* °

contra lui en cetto cause par la Cour Sbp^rioure & Montreal, Tun le 30 avril

1866, par son Honneur 16 Juge Smitli, confirm^ ensuite le 29 septembre auivant,

par la Oour dc R<$vision, conipos<le des Hondfables Jugca Bndgley, Berthelot et

Monk, rcnvoyauit une exception do cumulation d'uctions oppofoSe par Tappclunt^

commo premier inoyon, k I'uction de rintim^ ; I'autro rendu le 12 avril 1867, par

son Honneur le Juge Monk, sur le lu^rite de la cause. ^

Les faita qui ont donnd nainsance uu prd^nt litige sorft les survants :

-
. Le 28 juin ,1864, 1'uppclant Cadicux vend &un nomnxS NaSaire Mcunier, une

terre en culture eitu^ i, Stq. Rose, et Une tcrrc k bois, situ^e dans la (^ocssiofl

Ste. Marianne. t.

II est stipule que racqu^ieur prendra possossion pour les travaux d'automne

)\ fuirc'sur cetto terre, & la St. Michel alors proohnine, ct quant A la maison et

iiuz b&tiuients au Icr mars 1865 seuleniont. '

" Cctte veute ef>t fiiitc in la char;>e de payer

:

- .

1. Une rente crd^c 8\ir la tcrro de Ste. Rorc, cu fuvcur de deux rentiers M. ct

Madame FrmiQois Cadieux
; .

^

2. C^t fVuncs k chacun des quatre frdrcs de F^lix ddicux, fils dea rentiers

ct uuteur du vendeur ruppelant

;

^ 3. Pour Qcquitter I'appelant Ciidieux d'une dettc due k un nomfii^ D^sortneaux
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Jm. 0»dlM, 4. E„a„ pour un« «.mmo do n.illo fr.no.. pny.bl. I. Ur nmr. 1805 li

n/""T> t 'PP*''""* u'oiorv.it pn. I. faculKJ <1« r.olmt .lipul^ ou dit nctp
«.r, U,bl,o. Lappclant m r<!H<.rv.lt en cff«.. jh.^,.',u I„ „.ar. IHCft, lo droit d«

>»Tprcn.lro lUilrt do rrfm<r<J, lo. diu iu.m«ubl«. pr<JM,ulcnu.nl vendui aii dit
ioqui^rour

;

" ct co dornior ..'obliKfaU d'on Inirfl la reniim) H prenii.Vo dcnmn.lu
•tti cond,t.on.Pulv,u,k.«: 1. Pourvu quo r«pp„l„nt re.,.!t on un .oul paiomoni
eoiuptnnt A l'.cf,»drf»r ou A «o. nynnt onuN (a wuiwo du quatro n.illo frnuo.
•VM iiittfi«t do la St. .Miclicl 1804

;

'

2. Do payor oumI tou. Ic. Ir.i. et loyaux ooQt. qui aurai«nt M d<«bour»<^,
par 1 iicquiVuur

;

3. Do payor K-n fr,.|, dc labour <,uo ftlcunior uurait pu fuiro dan. rautonino
, ' 1H04

;

^ ,,

4. J)c cffntinucr H payer la rente do Fr!in(;f»i« Cadleui et riinma

;

-6. Do pnpr lea coitt JranoH A ehitcun Hm ttiroK do P^lii Ctn(icul
;

•*• 1)0 fitire leu pail uicnUdQi pour TK^fliiM}.

, •

CVtto veto nVtuut quo oondieionnollo, r,.p,H,lant domouro ensuite en powe«iori
<Je. lorr«» voi.ducH, avco ra.fKntimiiit do Tacqud.our Meunier

,

L« 27 Janvier 1805, Mcunior vend H riDtiu.,5 Dobiun: Itn n.fin.e. terre. qu'il^
oTnit aclietvea do Tappolant, aui n.onic, condition, qu'll l« avuit «uo., rt^ervnnt
pour

1 upfKilant li^ fj,cyi|^ de raclmt .tipuWo au pronilor contrat au. relati
La prl^c do pdmcflMon par l'iuti.n,J do. tcrro. aundltoa, vondiios par r«pnelanh

dcva It avoir lieu lo lor n,ar. 1805, «ur paifinlont i, Tappolunt do. u.illo IVanc-
MipnUn en I acto de vonto A Mcunior, .1 toutefol. I'uppclant n'cxoro..it pus .«n
droit de r^chot.

v
j «

;
Ndanmoiu. le ler man 1863, r«ppclnnt domcuro en powosMon do kh tcrro.,

,
.an. quo ni I'lntiu,^ ni Mcunlcr no lui fa.se nucune den...i.de de IWriiUon n'i
aocuno tffre de. millc franc, qui dovalont Ctro piyiJ. pou, obtcuir poascMJou de.
ditc. tferre..

i,

'

Ce/n'e»t que le 14 nvril 1865, o'cst-a-dire u. moi. ct demi apr^, l',Sp„que
fiiiJo^ que

1
.ntM fuit .i^nificr A I'appelant une ocpio de I'acte d« vcnto 4 lui

.
tenant, pnr 3Ieunicr, pour rinformcr qu'il dtait auz droits do ce dernier.
^vyuuomn cotto M^nifioatlon n'est pas acoorapngnde de roffr* do. mille franc.

.t^uM, payable, lo ler mars 18(55, et Tappclant continue H d.monreT en po^Hi.-
lOn de ses tcrre.«. Les cbose. restent nin.i pen.lant pr^s d'une anuec

- '

i
''° ^^ ^.^""'"''™ '865,-ri„tln.d p0urs»it I'nppelant, alldguant le. fait, ci-

;aea!«uB, et disant de plys:

Que le ler mars 1866, I'appelant n'avait pas exerc^ .on droit de r^ai^r«5. quo ^

•'appolanl e«t insolvable"; »M"
Qu'il a gardd Ics tcrrcs vendue, (fepuh le lor mar. 1865 et en a pefu le.

"

fruiti. valant £50, ce qui est plus q^o .uffi.ant pour compenscr le. miUo francs
dfl. par

1 acqu^rdur lo lor mar. 1865 et qu'll le. offro en compen.ation d« U
ditfe M)mnic, que snns ccia 11 scr.iit tcnu de payer

;

Que I'appelant n'^tait >«, proprietairo do la "terro ft toft de Stoi Marianne,
lors^u .1 I a voodue, que p.-,r roite il n'a pu la vondro, et qu. la vuleur de ootte
terre dtant do 3,000 franc, cetfrj 8on„„c doit e.re ddduite du prix de la vcnte •

*-^

n;
1W
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EiiJIo qu« Tappalant dolt Mn remito <]«• fmU ct lojaui ooflU qui «'iM«ivont A /••" 0p4lwi
•30. •»

Put*, il oonolut oonim« •alt

:

• N«re; IHblin.

" I*ourquoi lo dvuiaudcur oonolut Aoe^u* U flioultd da rimiri ilipuloo en
'• favcur du d<Jfondeur, dims I'ndto du 2H juin 1H«I ot luautiontiA) dun* oolui du
" 27 juBtUr lH«Jft, aoit d^clordn ^teinto A. compter di^ preiuior de mnra durnior
" ct la <|tf(endeur dt'ohu de eo droit en oonii<S<|uono<>, raute par iui do I'uvoir
'* eit>rc4 dan* le d<$lai nicntionnd aux diu aotm, luivoir & ranir Juaqu'au pr^iivr
" ninrs dernier, ct 4 ce quo io domandour aoit en Ainr^quonoB dt<olar4 le ^ro-
" pricUaira inoommutablo don dita terrnina ot iu d^(e(^lcur ooiidnaiii(< ii on aban
" donnar la JnuiManoa au dcniandeur, winou ik oo que le doniandeur on loit uila-

" in poHManion itoua rnuforit«5 do cotto Cour ; i^ oe que lo d<<f<nidour unit oondamn^
" A pdjfor a6 deuHindcur la Honinie t|o cinquanto louia courant (£50) «tant lu

" vnlcur dca fruila oi rovonua daa dita bicne, d coniptoil da premier- niara dernier,
" »l niicui D'aiiue convcnir d'experta pour on fairo roatiuiation en lu mauiif^
" ordinaire

;
d oo qu'il aoit donnd octo au deniandeur do la declaration qu'il fuit,

" qu'il cat piOt d payer au d^fondeur la dite aommo do niillo livroa anoien ooura,
*

" en raiwu do la ddcli^anoo du dit droit de rduidr^, muia, que oette derni^re
" aoinmo aoit dtfclaide ^teinto et coniponi^e au moyen de c«lle de oihquanto louia
" dit coura d'Halifux, <$g«lo ti deux ocnta piaatron, valour dca dits frtiMta et revcniia ^

"et ce en auUnt quo droit peut fltre; d d<!fuut de quoi le dcniandour ra V

" declare prfit d la payer et W^ r^rarvo lo droit do la oonaigner en Cour avant to

" prononcd de luaenlcncc, a'il y est contraint; Aoo qu'il aoit d^Solard que lo
" d^fendeur n'a janiaia 6{6 lo propridtaire do I'lui d^a ininieubloa d^oriu aux dita

"^actcn, aavoir du torroin dicrit en tr^gjfie li«o, Hoonyiio aSh: " Un terrain

" situ<$ en la cOtc Ste. Mnriunne de la paroiasd St*. Thirdse de filalnville, de la

" cnntenance d'un dcnii orpent do front, gar vingt-trois arponta de profondeur, lo

" tout plua ou nioino, tenant d'ua bout au oheniin do la dite c6tc Ste. Marinnnc,
" (Je I'autre bout au truit quarrt# dca tcrrea de la grande ligne, jolghant du c6«<J

" (lord ik Salomon Lechire vi da cdtd du aud au reatant de la tcrre de Francois
" Cudreu*, ou repr^scntants, dont le dit terrain Taisait oi-devant partie, Bur lequcl
" il n'y a aucun bdtiinent, #tant on boia debout ;

" et qu'il aoit condamiid d, payer
" au deinandeur cessioonaire du dit Naiairo Mounier, la voleur de oe larraiu qui
" est do cinq cents dnllors courant, si micux n'aime fouroir et Hvrer an domattdenr
" doa titres volublea & cette propridtd, et i, livrer le dit immeuble au douiondeur
" Boua tcl ddlui que la Cour fixera ; et au oas oA ee terrain no seraft paa livrd ou
" dcmondeur coninie ausdit, qu'alcratout outnHtdo^u valour d'icelai aoit impute
" en extinction de la sothme de mille livrea dit cours, dgalo H cent aoixante-dt-aix

" piastres et soixantc-et-six ccntins, et*au eos oil le defcndcur fcruit valoir ladite
" foouhd de rdihdre qu'alors il soit condamnd ^i payer au dcmandeur In dite
" somnie de quatre niillc livn-s dgole &oclle dp six cent aoixanto-et-six ^ustrea et

-« aoixante-el-MX ccntino, com^ant, ainsi qtie poftd en I'ncto du vinj»t-huit juin
" mil buit cent soixnnte^t-quntre, avco intdrfit dg vingt-ncuf scptenibre mi) huit
" cent soixanto-ct-quotre, et & toutcs les autres charge*, claiwes, r^acrrcs et
*' $ervitude> ddtnill^M au dit note du vingt-huit juin mil Imit cent aoixant&at.

<
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i

#

Jt^ Cadie-u ^^uatre
;
A pnyer celle de ($30.00) trento piastres pour frais^et loy.ux eo&te et

^.-Bte al., ,

'CP frois des pr^scnte., et lo domandcur dans ce oas d^charp^ do touto respon"N«c. Deb.en. • snbil,t6 en consdquenoo; Ic demandeur so rdservo le droit de prendre des
" conclusions subsidiuires ou suppl^toires s'il y a lieu et lo oas (Jolidant; le tout
avco ddpenft distraits oux soussign^f."

^ ^
L'appclint oppostt d'..bord a oetto action une exception de cumulation, prttcn-

diint que l-iiotion de I'intimtf no pquvuit,gtre niaii.tenuo telle qu'intenttfe, et quo
. ''"PP«'""* "« PO"'"'' «f'-Q tenu do produvre maintenant ses ddfonscs au fond vft

que rrntim^ cumuluit dans une ni|nie doniando pJusieure actions inoonipatiblfls,
/- entro outres lcs8uivnntes.•

^
i

- 1. Uno action en ddoh^ance do fucult«$ de rdmerd
;

2. IJne denmndo en reoouvrem.nt dc^ fruits et revonus d'uno propri^t^ en
liti!,'e entre Ic demandtHir et le dcfendeur ; ^ ^^

"

3. Uno action en diuinulion do son prix d'ach.it des propridt^ designees erf
la declaration en cetto oanso, parcj que lo ddfendcur n'aurait pas eu lors de la
vcnto d'lcjlles, la proptiote d'un del terrains par lui vcndus

;

^ 4rUiw action en ^•colwrelnellt d'uno soranio do qastfo'niiiro livi-cs, anoioh
cours, stipul^e payable au'demandeur-d ins le <m oii le d^fendeur exeroorait h '

faculty de rtfin^i^, dont le demandeur demande en mSme temps la d^ch^anccj:
L'appelant pr^tendait que rintiin,* ^tait non recevable 4 exercer simlutand-

tncntcesdivcrses actions, et demandait que Taction du demandeur mt rcnvoydc
4 moms que co dernier n'optfit entre Ics diff^rentes actions contcnuos dans s,i'

demande et n'abdiqufit les autres.

Cetto exception plaid^o devant San Honneur le juge Smith, fut par lui ren-
voy^o le 30 avril 186(J, par lo jugomcnt suivant

:

" La Cour ayant entcndu Irs parties par lours avoeits sur le mdrite de I'ex-
" ccption pdremptoire faito et produite par le d^fondour a I'eaoontre de oette

action, ayant examind le dossier et la procedure duns cetto c ius6„et ayant d«Sli-

" b^r<S, a d<?bout4 et dtSboute la dite exception p^remptoire." '

" L'appelant inserivit aussitot sa cause' sur le role Aq la Cour de Revision
espdrant fairo rcnverser oe jugement. '•

_ Le 29 scptcmbre 1866, la Cour de Revision oompos^e dcs honorables ju-es
Badgley, Berthelot, et Monk, confirma ce juijement dans les fcermes suivaots T

" La C6ur Sup^rieure, si^^cant iH 3Iontri5al presentement en Cour*de R^vi-
,^' 8100, ayant entendu lo* parties par lours avocats respectifs, sur le ju«^iijent

' rendu le trente avril mil huit c^nt soixanto-six, dans la Cour Sup^rieure du
« district de Montreal, ayant examine le dossier ct la procedure dans cette
« cause, et ayant pfeinement d^lib^re ; consld^rant qu'il n'y a point d'erreur dans
" le susdit jugemoQt, confirmc par les pr^sentes le dit jugement en tous points

'

" avee d^pens centre le dit d^fondeur, dont distraction accord^o <i messieurs
^' Moreau, Ouimct et Chapleau, avocats du demandeur."

Lorsque plusieurs actions competent au mcine cr^anoier oontre lo mSme d^bi-
"

teur, dit l'appelant dans son factum il no pout le r^unir dans une mgme demande
que 81 1'ordre des actions- le permct, c'est-4-dire qu'il no pcut r^unir que-cellea
dune esp^ce, qui proc^dcnt d'une rngme aogrce. condnisnnt A un mein«h.it nt
ne 6ont pas incompalTHes entre elles. \ /

'——.—
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Mais Bi ccB octions Bont totulenicnt <}iff(6renton, surtoiit bI ellcs Bont incom- Jetn Oadieux

patiblcs «t Be r^nouBsent^ I'int^rflt de la justice oxipe qn'ciles soient p^pat^cs. , g*' .

Or, coinuient concilier oeilesque rintim^ a r^unies ilann une nidino denragde ? Norc. Demiea.

II suffit de uiettre en regard le r^Humd de cliaquo partie distiriotc des coDolosions *

de la d^laration, pour voir que Tintini^ dcmnndc dos ohoses totilcment diff^

rentes et nifime ineoffipatiblefl. Ainsi il dcmandc k @tre~ d^olnr^ 'propri^taire

inoonimutoble dos tcrres A lui vwdnes par ruppctiint, et «n ntdme tenrps il

demande 4 la Cour de d^laror que l>ppetaiit il'a jauiuis ^t^ prdpi^i^taire de '

I'une de ces terret, quo par oons^uent, il'n'a pas pu lu lui veadre, et que par

consequent encore, U ne pout en ^tre d^olar^ lui.. rintiw^ le propri^tairo iucom-
mutable I

;'

L'action en ddoh^ance do faculty' de timM et I'aetion en diminution de priz

d'acbat, ezcrcees jk la fois par rintim^ ^taiont done iiioompatiblos, elles se

repoussaient matuellemenfc. Et lorsque la Cour de B^vision cfit renvoj^ rezoop-
tion de I'appelant, ce dernier se trouva fort embarrass^ pour plaidor 4,toutcs des

demandes.

Peut on aussi r(innir aveo les deux demandea dont 11 vient d'etre question, une
action en reoouv^ement de fruits et revenue d'une propri^t^ en litige ehtre les

parties, et offr^r ces fruits et revenus en compensation d'une somnie stipul^e

payable eomme priz d'achat ? Le motif de t'intim^ est tangible, nous le disou-

terons plus loin, lorsque nous en serous au nitrite de la cause; mais en vertude

quel prinoipe de procedure peut-on joindre une sembluble demande auz deuz
dont nous avons parld ? N'eA-ce pas 1& une demande entidrement s^par^ etp

distincte des deuz autres ? N'est-oe pas It^ nno demande qui conduit 4 un but
totalement different ? .

' >

Enfin^ppelaAt pretend qne I'lotim^ ne pouvait joindre 4 aa demande en
d^ob^ant^ de faculte de' r^m^r^, une demande pour les quatre mille francs sti-

pules payables dans le cas oA rupDelant n'ezerccrait pas lu fuouUe de t4m6r6.

L'appclant ii'ayant pas ezerc^^tte faouUe dans le deiai fix^, I'intime n'avait

qvi'k en faire prononcer la deobeanoe pure et simple^ c'^tait 4 I'appelant seul 4
se preyaloir de son droit s'il ezistait encore.

Pigciau, Frocidute Civile, Tome ler (Edition de 18^, page 106, ^Dam^re
les prinoipes qui doivent guider la-dessuc, et cite un czeniple qui s'applique pr-
faitcment 4 octte cause. . ,

,,
Chapitre ler, eectinn 7, il dit

:

v

" Si K'S diverses actions que lu loi nous pr^scnte pour orriver m mSme But,
«• peuTcnt cbncune tiparin^t nous y conduire, alors, on ne peut lea intenter

'•^loutcs; on a seulcment Ic.droit de chioisir purmtelie*, cclle qu'on juge la plus
" convenab!^ dans lapotition ou on «e trouve ; et oe choiziuit ezclut I'usagd

'

" des autres actions pour lesquelles Qn n'u pas opte.

" Par ezcmple, Charles a contract* avec Paul, I'obligatipn de lui d6fricher 20
" hectares de bois et s'est engage 4 lui payer 1000 francs 4 defeat par lui de
" remplir oette obligation. Cliarlcs ne fait point le defrichenhent. Paul aura le

" choiz, ou de poursuivre I'ez^ution de I'obligation principale ou d'eziger les

" 1000 francs, atipnle»iwr-la-elftasfrpeflder--Ait>st'k<

;-«'

lifl

:;i
" "ill

Jjl

-H
:m

" oUTcrttiS sans qu'il puissc dcmandcr 4 la force U capital et la peine.'

r
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lf«c. D.n.ien LobUgafon n'^Unt p., remplie dan. le 641.1 fi.^, I'iotin.^ pou.ait demanTr
«o.t I. l.vra.«,n de la terre, «,it la «,mrae. maU non le. deux. Mai. on dira

' peuvflt«, .c, comn.. on. difn Cour Infijrieun, et commele .avant juge qui a e
; premier reavoy* reception de I'appela^t I'a dit i«„i dan. le motiv/Jbal de

Sld^'
un crcuu dWK,n inutile que d«W pa. occuillir „ne aemblable

.
La^r^fonse i cette objeotion aTait <Jtd faite d^,»ance

-

« ISevolume des D^c.on. de. Tribunaux, p. 462, oii ila jng^ : " Que dan."

Unc action. I^uantqu'un certain passage ^tait ttophaut. Que ce. aetiins
2«o.j«e r^„/^„„, <;„ ^i^ ^, rf, ,^,^ p„ ,^ ^J^ au d^fendeur ne

"pouvaientfitrejointes."
uwnaeur, ne

,^\J!fr^''^^''''^^^^ -an.

- . W T 2 ?*!;"'
''""'*"' "* P'"' ^'°'* "'-'P"'^ P^'yW* d« "»«»« i

et I'appelapt e,t

- ^:;tt:tat*"^""'^"^"^

.tn;^^;:^':;^rr:::iir^^^^^^

4. L'intin,^ ne peut pa. offrir les fruit, et revonus, non liquid^., de. terrasvenduscn -.npensation de la somme qu'il avait promi, de p./er le^^^^^^^^^^^^^

5. En suppolant mgrne que cc'tte compensation pourrait Stre admise 1. preuven a.bl,t pas la valeur du revenu des tcrres en question 4 uhe somme .uLutepour compcnrer le. 1000 francs das.
"«•«« .umsante

niars 1865, ^ta,ent sans contredit, partie du prix de la chose vendue. Cettedate du. ler mars.^tait I'^poquc de lu livraison. L'appelant ^t.it-il t.nu aIW
' 1 r '""

""r^r'
'" ''""^" d'abandonner sa terre et de la r^tpettre 4 I'ucE^-f teur, qu, nt b den,«.dait mfime pas, sans que celui-ci lui payfiUa baW 1sonpnxd'aohat? Telles son* „os deux p,.„.iires propositions.

La r^pbnse des auteurs sur ce point est p^reinptoire •

,

?o.hier, Vente No. 63
: Beguliirenient I'achcteur ne peut inteuter Pactionm.,;,/. contre le^vendeur, qu'il no lui offre le^pri. convenu. s'il ne Ta pa.

:
«"<=<>•« P«y^ J

car .l„. peut etrerecevable a demanderqielev;ndeursati.fasL '

a son engagement, .'iln'estde son c0,epr6t a sMisfaireausien.

'*'"'"*'*"^

,^
,

Jl ''<>^tMr^r hjmimtntde tout leprtxq^^l doit: i^i\u'^^^^^^

f f
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partio, il no sowit pns rcc6vnble ^dcij^iondcr In livrui.-ion do lu chodoqi^ui a^td j,an C«dteux
vendue, ni inSiWUdc In nioindro partio d& cct|o clioxe : lo vondcur iiyniit droit ' **

do la retenir coiiimo par firnio do nimlisseiiiciit pour l:i saroto du p.'iiciiicnt cntier Narc. Demicn.
du prix qui lui est db. Cost pourquoi de' influjo qu'un debiteur w'cst pus rcyu .

4 redeniandcr la plus petite pnrtie dc la oliogo qu'il a donm-o on nanlisscuicnt A
son crdiincicr, s'il no lui psiio la somuie cntierc pour liiqmlle elle"e»t en nantisse-

ment, do uieme rachctcm- n'est pasreyu a jicjiiandcr la plus petite partio do la

chose qui lui a 6l6 Vendue, s'il n'cst pr^l^psiyer le prix cntier qu'il doit liu ven-

dcur.

• Anssi Nos. 50 et 66. \ «•

Donint, Conventions en giniral, T'ltxe^er. Sec. Ill, No. 2. et~Contrut de
re»^, Titre 2, See. Ill", Nos. 1 et 3. •

No. 3. Si J'aclieteur ne pnio au terme, el que Ic vendeur n'ait pas encore fait

la ddlivrance, il pei^t retenir la chose vendue par forme do gage, jusqu'au paie-

ment.

Delvinoourt, Tome III page 71. Le vehdcur est tenu de livrer la chose dc-

suite, ou 4 r^poque fixd^ par Iscontrat.... I mais oette disposition n'a lieu en
faveur de I'acqudreur c^^DflP qu'il a ptU, ou qu'il offre d, payer le prix en
entier, ou que le vcndSHLa accords tcipne et d^lai pour le paiement; autrt-

ment cdui'ci n'est pcm/KBI^iivrtr,

Et le mSme aateur, "aui^ Notes, page 13( , njoute : Le prix en entier, telleinent

qu'efit-il payd les trois quartf^ du prix, Il n s pourrait dcmandcr la livraison de la

plus petite, partie de la chose. I

'Balloa, Jurisprudence du Royaui^e, Fe/io Vente et Echange, page 864. Vol.

12, Chap, ler, sec. 2, 7, Art. ler Nos. fi^et 17.

Ce dernier auteur va ju^qu'a dire que quand mSroe le^endcur aurait 6\6 con-

dan)n<; it livrer la chose vendue, sans/avoir oppofdj'cxccption de non-paiemen,

il pourrait encore exiger le paiement/iivnnt de livrer la chose. C'est aussi le sent
timent de Pothier No. 66. /

Ti-oplong, Vente, Nos. 295, 3lX 311.

Ces principcs POnt ^Idmentairjcfs et il est inutile d'insister.

L'intinid no peut rdclrinierjds fruits des terres vendues, tant qu'il n'a pas paye
son prix d'achat, et rappctarit dcnieur^ legalcment en possession a de bonne foi

fait Ics fruits sicn.o. .

L'appclant tant qu'il n'cst jjas paye, demeurc en cffct proprietaire de toute la

chose, principal ct accessoire. II no pout etre forc4 de se d^poss^der de I'un et

de I'autrc que pir le paiement que lui ferait raohcteur', et si ce dernier se refuse

de faire 90 paiement, le vendeur est bien fond4 h. lui refuser dc son c6td la livrai-

son et do la chose vendue et >les fruits qu'ello produit. Le oontrat de vente est

bilateral et celut du contraetant qui refuse de remplir Ics obligations nepeut "

exiger dc I'autrc plus qu*il n'cst pi 6t ik faire lui-mgme, '

Sur ce point comme sur la proposition ps^c^dente, les aatcurs sont pr^is, et

^tab]iB.«ent formellenient que I'achctcur n'a droit aux fniits qu'en autant qu'il a
pijyd le prix. .

', '

Pothier, Fwfe. No. 47 . L'oMiKationdc livrer une chose renferma aussi t^Mo

' \
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,

Je«« Cadienxdo livror toutos tea chases qni en font partie, ou qui son( deb nooog8oircJ^...il d^
J.-Bto. al.

ramf'ttTo ayii la ohijsc lesJVuits tant naturcls que olvils, n^a ct perjus depuis
VMe.DtMtn.que I'ufihtteur apoMi leprix. - ' ,

Tropldng, F<n«o. 734; Lytiole 1665VaiUon^^^^
do I'uche^cur loreqtfe la condition du retr^H est encore pendant*,.. ....No. 735.
Cefto position de I'aoheteur hi assure, Ihfruits quand il a payi leprix carles

J^ fruits appnftiennent au pw^ritftairb ct aurtont an propri^taire qui pgasAde.
' Or, quel ^tait iei ICpropri^taire ? I'appclant, qui tnit ^u'on ne lui a pas payd
Ic prii de sa chose la pnrde avco raiaon, nvec borine foi, et fait lea fruits slens. .^

Tioplong au No. 7*69, cite un exemple.qui a'applique parfuitemetft i I'espAco
. . . pr^Dcnte. .

• >
» 4:

. ^<^"* avons„dono raison dc conclure i!«r ce point que les fruits, comme la chose

.^5 ^ * elle-mfime, oppaVtcnaient ii I'appclant tant quo I'inlimd so refusait de {Sajer le pfix^
cUu'il ne pouvait4o» oflFrir en oouipcn^ation , diu prix, puisqu'ils ne lui appane- .

^liffont pus etqu'il n'y avait piis droit. -^ *"*'
;

•
.<

Voici le jugemcut dtf la Couf- InfA-icure, (Monk, J.)
*'

V

.

La Cour ayant entcndu Ics parties par leurs avoc'ats reHjjectiiau m^rite'decettc'

•

V «»»se»e<i""|8i sur la motion dudemandeurde produire des conclusions supply-.
" toires ct sulwidtaires, examine. la proo^duro, pieces produites, ,ct la preuve, et sur le

tout mftrement d<51iWrd. Considdrant qutaux tonnes de^'jiotfe de vente en date du
'vingt-huit juin mil cent soixantfll-ot-quatrc, il fui. convene entfe le .defendeur et
Nazairo'Meunier, comme sui*, slavoir

: '« Le vendeur, lo ddfendeui^se reserve Ic
^> .^ " droit.d'ici au premier d&nyk 1865, de jrepwndie a titre.de timifi lea diu

. " Ipameubles prdsentomont vendus au dit jicqudrour } en consAjuencJ^ ce dernier >

" .8 cBga^e h. en fiiire la rcmise/au dit vepdeur, & dSTpremidre demande ct requi-
,' " sition, souaia condition que le dit'vendeur payera en -un soul paiemcnt comp-

f- "tant, au dit acqudreur, ads hbirs et ayant cause, la somme do quatre milld

\ " livres ancicn cours, aved intdrSt, k compter do la St. iMichel, mil huit, cent
^

" soixante-et-quatre, ainsi que lea fraia et loyauk: cofita qui auraient et6
' d^bours^s par le dit acqu^rcur.Vr^is de laboiir, conWnuer A payer la rente aux

_ 'i rentiers Cadieux et aux quatro eftfunts Cadieux, chacuii cent livres dit anqicn ^

" cours, de manidre-i ce que le. dit acqudrcur 6oit entidrcmentin^emnis^ en
" faisant la dite remiso, avec aussi convention expresse que dans le cas oA lo dit

'I

vendeur n'exoroerait pas son <iit droit de t6w4re dioi au premier de mars pro-
" chain (ler mars 1&65), oq co cas et alors le dit acqu«reur rentfera imm^diatc-

,

"

" ment en possession ct jouissance de tous les fito imineublea et de lours
" *ddpendanoc8 coqime su^it et lui appartiendront en touto propri^t6. Il est bien
" entendutjue faiite ppf le dit vendeur d'avoir exe«56 le dit droit de t4m6r6 dans
" Icddllii c^JessusfiY^ le dit acqudreurdeTicndrapropridtaire incommutable des

I

" ^•sinuneubleaetde lours depondances, sans quJilsoitbesoind'aucuifactc do
"j)roc4dure," vii qile pa/i'acte de vente^en date du vingt-sopt janvitir miUhuit
" (ient soixante-et-ciifq, le dit Nasaire Mounier a vendu et 0*54^ tou« sea droits lu '

demaqdeur
J Consid^rant.que par I'acte en date du quatorce avril mil huit cent -

roixay^Uinq, I'acte de vcnte ett cesssiondu vingtjcpt Janvier miU
Bolxante-ei-cmq, a ete signifid au digfendeur

; vtt qi^ par la clause delractedu

^^W^
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MeuDicr, Je premier mnrs im liuit octtt Boii-mfP n* «J„« w •
i.,

" ,
"W™ J.-Bte. aL

' lin. etCLl«? ''''"'^! "f""" ''' ?"><»"*"'. 1« tout pl„. 0.

J... J.s s».t .T^f:^!r•
°"" """ >""' '^"•'»s "»<•«"»*>

«n possess on et an'il ics n^H^nt «*.„A-^ ^ j
" »»n"n«6 « en dcmeurcr ~ i

•lopTsoVinjustrddten.^^^^^^^
«»ns ;d,-o.t

,
»>a„t fait les Wts sieris,

lois debout d.cri.ecol^S ^J^^^^^^^^^^^
'»^^> *«-.-

et-quatre. ssivoir • " ^o ITn J- • T \"'8*'""' J»«^ "IfJmit cent softrante-

" net sur v:n^t.troislp?„ :df^;1L' l^cIIT ''"" '"'"^ '^

- boutau oh,:?un de ifdUe A g^li^t^i^riNr"^*^"'''"?

'^^

4

quauri dc.».t*r... do Ja graode ligne, joignant ducotTdu oord & Solomon *

^
is
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M t

Jean Cftdleuz -LMiair vt #u c6t« du Bud uu re^itaot do lu terro do FranQois'Cadicux ou

J.-Bte*. «i.
" reprfocutantu, dont lo dit tcrroin Aiisait ci-Jcvant partic, et sur lequel il n'y

Narc. Demten. " a aucnn bfitiiuent, oUnt en bois debout," n'a jaiptii^ appartenu au d<fenJeur
qui I'a veiulu pans avoir droit ii 1!» propridt«5 d'iodui, ivu Sit Nmuiro Mounicr, ot

que le dciiiandour pout tfgalctuoiit domaodcr uoe rdduotion au prix stipultS au
dit°ncte du vingt-liuit juin mil h'uit'ccut 8oixunt\;-ot-quatro, & cct ^gard, ot (|ue

la vtileur de cetto deini^ro terio cot CHtini*5o'ik cinquante dolliirt*

;

Considerant quo lo dcuiiindcur a droit ot' cat Lion fondtj u -offrir los dcUx
dcmiircs souuncs fonnuut ensemble cello do deux cents dollars en conipensalion*'

de ceUfculo niillo livrc#iSincicn courp, que le d<5fcndeur aroit cu droit d'exigcrdu
demandcur, en cas qu'il au^ait cxercd ia dito faculi<5 do r«Snidr<5;"

'
•

Considerant cnfin qu'il n'jr a pas lieu d'adju^cr sur la luotion ^u dcmanileur

^ _^ par laquello il demahde i presenter do nouvellcs conclusions; *

La oour dcolfiro la dito sonimc de millo franco, ancica cour>«, avco int^rOt sur

ieelie h compter du preiufcr mars mil huit ce»t soixui^e-etrcinq, dament dtcuito

ot compcns^ts par cello do 'deux .ccuts dollars, arj,'ent couralit, commo susdlt,

rojetto l;i dito motion du dcmandeur, pi^- laquelle il demdnde A priSsentcr do
nouvclles conclusicns, commo inutile, declare lo. dcmandeur lo propridtuiro

A' incommutable des deux lots do terro en premier lieu decrits aux- prdsenies, ot

• ^>&
,

<^" consequence condanino le dtSfendcur li rcmuttre ct restitucr aU demaniletir

les dits deux immcublef, ^ou9 quinzo jours deIR pid-ente sentence, si datts ce

•delai Je defendeur n'a pus exerc<5 la dite faculty do t6w6i6 aux conditions

portdes en I'acto du vingt-huit juin, mil huit cent soixante-et-qaatrjB ,' ^t cp
ddlal passe, la dito faculte de rdmerd sera dteinte entiorement ct le demauilei^
mis on possession dcs dits deux immeubles, par toutes voios que de droit^sous

I'autorite do cetto cour ct 1e ddfendeur expulsd dcs lieux } le tout aVeo ddpons
dont distraction ti.Messieurs J^Ioreau & Ouimot, arocats du demandcur. La
cour rdsorvant au demandcur tel recours que de droit jcontre le ddfendeur.

'

°
,

Jugcment confirmd.
^

Jetti it Archambault, tivocats deVappvlant. „ '
i

i/oreatt ct Outmf^ avoeats de I'intinid.
''

h'^

i

•/

'^ ,«

— - f^
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AooBPTAiioi, under Statute of-Frauds •..........'.... 298
AcoiPTANoa Of OfMR «-^annot be made after deatl|ip^ offerer .•., 161

395

^^aiast the litri detenteur except where the

310
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Action i—En complofnte, proof in

AoTioH :—Hypothecary does ni

itibl is clairt et liquide

" :—To maintaia ttkpoasessory or jpwtiidry^ction it*Uu8t h^proved that the
defendant holds tb^roperty as proprietor, Or that be has done acts of open and
^blic possession "...,......, ..,.,., .....L .«„ , .^ ?........V...

•" :— Negatoire, wheii it'liea. ,,....:..l ..y> :.'..

" :—Kn Relnte^nde will Ijp dismissed if jt^ji proved that the immoveable fn
question is detained by the defendant by precarious iitt^siid if it is not proved
that there has been any vot>«^«/<ii<«.. ....... it. 281

" :—Substantive action will not lie toreqOv»r from a perjon > collocated in a
^ report of distribi\^on. a sum whi«:h ought to have beei cqllocated in favor of

another person /ii,.w i.... ;.. ...,

Admission :—An admission contained in a'plea that the plaintiff was etatitled\,to half

* •J>e ^rotits, but as a salary, ^saniiot be divided and is not a eommencement ^proof
"in writing ".

...'.
, ,-. „ 183

Advocatb :-^An advocate is not respdnsible fbr damages for ma1cing(^ in a case, injuri-

ous statements concerning a witness un(^er examiitation, provided he dp so With-
out malice and under the instructions of his client...... '..,.'. .%.....j...... 16

" !— Has fight in Province of Quebec to recover for professional 'service8.....v209

ALHttNTABY Pknbion (See PensioW. , -
,

* '
""

AasioNits, VoLUNTART. Can sue to sot' aside deeds made by assignor ia fraud of credi-. >

tow .;::;;....... ;:..;.... ...-. .,
21*'

Bank :—Petition to annul charter............ ; •*.»,........,.!.....................,.•.......?..•.' 270

Bill of Lapino :—Assignment—Delivery..... ..•. ,,. 127

BoRNAOf :—An action fof cutting wood oa the limits of configuous lands cannot be
mi^iitained if there has been no iornnjr« of the ftroperties ; 263

OAfua :—Wherei- founded on belief, it is sufficient to^give the i^e of an informant •'

26* 'without specifying other reasons of (telief. -^A 2i

It is for the defendant to satisfy, thetSourt, that the beliefjff the plain^ff <^as
'

groundless ...^......^.... ...,.^... ..••^f
Cbastib^Partt :—Charter Party containing ,a cfause that the vessel chartered shall

be loaded with " despatch " implies Isuch despatch as is usual and according to

> ewBtoBt of'Uie Port-of-Loadittg»7K7.77'.....-;n7-.. ....-..; .Trr. .t.-.v.-7. ...t..v.. ..7.-7V;7. , 88

268
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OoLLATiRAL SicDRifT :—An Aotioo Hm fof the return of bondi^giren u collatsral

eourity and in default for payment of their nominal ralue , 161
OoHPBXiATioN :—A claim for money lent ii not of the tame nature aa'bne fot the return

of a pledge, and one cannot cutifiiontatn tbeotlier 161
.OoHDiTiON PRKCiiDKNT I—Whc^e a promise ol' aalo of a farm wat made to a minor, for

$1,200, of wliicli $600 were paid, cash, and tlio balance was to bo paid by inital-

menti under tlie following condition :
" Hut If D. M. fails, neglecta or refusea to

mnice such payinentu when tlioy come due, thoa said D. M. will forfeit '411 right
he hug by tlie^ie piusenla to obtain a deed of gale of the said farm, and pti will
moroor.er forfeit all moneya ulreudy pnid. irnd which hereafter may be paid,' which
eaid raonoya will bo considered iia rent of said fjirm, and these preacnta will then
be conaidorcd as null iind void, and ilic ;iarlie,g will bo considered as lessor and .

lesaoc." D. AI. did not piiy iustaliucnts due. Several yeura after the original pro-
prietor having regained possession D.M. olTereil biilanco duo and daimedsthe
farm. Clause cited held condition precedent, not requiring mii en <Umeurt....y

OoNTRAOT. (Interpretation of)... ^., ,.,„

" :—with advocate gorcrnod by law.of hia profeasiuual domfpile .„
CONTRE-MUR 318
OoMTuinuTORY NaomiKNos :—A person who suffers damage through the negligence of

anollier, where the person injured is also negligent, has a right to recover,
tbougli the amount will bo reduced ,., ,,,.^ „v .,...,. 91

OoRRui'T PnAoTioRS (see Election).
' '

Costs (see Privilege).

CoDPOMB :—Interest runs on coupons to railway debentures witliout mi» en dmifure...., 1

Cdmulatiox op Actions , -.. ..;..... ;. 327
Cdstou op Pout (see Cliartor Party).

DAHAOsa :—An advocate is not responsible for damages, for malcing in a case, injurious
statenionU concerning a witness mid under examination, without malice, and
under instructions from his client 18

" '—Exemplary may bo awarded without proof of actual' damages.
" :—Not confined to ordinary interest in case of failure of a municipality to

give debentures in payment of a subscription to a railway ,....,......;.... 39
DBBEN-Ti|RBii.(see Damages). '<*,

'

Oiiaolt :—Interest runs upon the coupons attached to railwa/ debentures from theii'

due dates, witli6ut proof that "tlie'' debtor was put en demeure ottverwise than by
the mere lapse of lime (see Conditions Precedent) ^„,....«.. ....*.., 1

. " :—The^knowledge thatnlennntof ausufnicluarymay haveof the deatbof the
tatter d(^s not vitiate* a payment made by such tenant to the usufructuary's
attorney.

,
The naked oWiier ought to put tlio ton«int en demeure.

Dklkoatios OP TowKn <B«c Legialiituie)

Delivbry:—in commercial sales ......;......,. .1^.. 293
Dbudrbbr:—Under the License Act 187d it is necessary to allege thnit person selling'

liquor to habitnaV drunkard afteir notice knew the person, —

^

DisciArok (see Insolvency^.) ' ' ,
*< -^

DiscosBJAN :—Thetransferrec under a transfer containing a clause of ^'/ourttir et Jaire
vidoir'J cannot exercise his recourse against Ills tran-iferrer without having first

discussed the'principal debto/ to wlioni the liquor was sold to bo the same person
entioned in the notice.* .'

; ....'. 54
:—In marriage contract may be set aside upon proof of insolvency of

at date pf execution... .^ ' 181

|;i^^Porrupt|)ractices—Payment of taxes due by a municipal elector to enable '
,

to vote is a corrupt practice ...,....-: i-, :....

'

231
When corciipt practices at a municipal election have been proved a new election
will be ordered under art 301 iM. C. ,

.

Enpants:—The expression '-'En/ans' in a, donation creating a sojbstitution in their

. favour includes " Peiils ctifana " in the absence of any expreM limitation in the



%

Paw

39

293

231

-3r

Patbir :—Is not natural tutor of hi* minor ohilrfron loai to.be abla to proMOhto
nilnorj Aciioni

, « .' /
; toj

Mny jiro^cciitc hi liii owri name Tor damaRo^i to I1I.4 ctilM »»ln'n tli<<io daihasei
are Injurious to liiiiimlf..,. '.

.^ £.'..,...>. 393
iMPniHoNuKNT :—Till) Impoiiinirof |)uiiij|imi'iit l.y imprUonmont tor tMiforcing any law

hUt tho n. jV. A Aol incliidi'i tlio |iowi«r to jhummo itn usual nccuiriimnlmciit
'Jiardlalmr."

3CUIfl|i

riTtha

64
iMDicTMKNT :—For not iirovhliii;? Tor wife, not nmwaty tp allege or prov/that ntfgieci

emlanKi<r« wlfogllfe., ..•••,••• *
/. '... 204

IufniNyKMKN^-i-Of trivlp murk. Actftin do.-:, not lio nnlos- InfiincoM ni^k is roRistered 236
iKBAimiHAniLltKH:. t^Hii-x' i'<'. '1<h« not iiinily loc.x|H-H8t-H incmn-il in tlie aJminlitratioa

of the pro|(«ily ^\\vn ?i(l.jccl to mill cIniW!...... 2(56
IN(^0I,VK^t•Y :—VVIkto an Insolvent (iindiT tlio Insolvent Act of 1879) in tliii gtatem«Dt

.,

of hie nffiilrs descrilioll a note givi n by lilni as having been mado In June,
whereas it wiis made In Docenihcr, that he'-wag not treed from liability thereon
byadigchargo in insolvency..

,
.'.....*. „. 3g-

iKStiRANot :—Certilleato of Hecr<tnrj« of Insurance Company made evidence' by On-
Jario Statute will also bo received here ?,..... ,..,„; 199

Intkhprktation of contract. .>...... .'... 30l
Intkiimt (how to be computed)......... '..... ..^.... .r i ........... 301
Intbrmt :— Huns on the cOnpohs of Ttailway debentnrus without miit en domeure. 1

Into.xioatino Liquoiih :--Hale to hnbitrual drunkard [ ; :.':/...., 177
Joint Stock Companies :—A subscrlptiou to the stock ofa joint stock company

before its incorporation is binding upon the subacriber :....!.... JUN
Change ofnnme of a joint stock copipany does not iavalidate subsoriptilia <4f^!

Jury TniAi: :—Li"g under the License Act of 1878, bdt only when silm. demanded
exceeds $200, • .7;..-. ,,,

jij^

Lbabk (See Usufruct) ;—When a lease id dissolved by the death of the lessor wh*wi

139

H

a usufructuary, and tlie relifs subsequently falling due accrue to the proprietors
severally, and^eaeh may sue for his fortion witjiout parHtion of the eg|^te..: 254

Lkoact:—(See Wills) Seisiin and Delivery ..-. ...\ 314
Lroatk :—Universal, responsible for hypothecs on property bequeathed to particular

legatee
I >_

Lmislatdrb :—I'he Lo^al Legislature can delegate its power to impose imprisonment
with hnrd Inboyr, to monicipaL body created by it, calleli the " Hceftse Oom^
missiqnCrs "........ ,„.. . ^

.L1CE.VCR8 :—Regulative liceiise^ arc police provisions for the preservation 9f public
order and are not an intcrfereijcc with trade and commerce within the meaning
of the B. X. A. Act 1H67. Under said Act tlie licensing power is vested in the
Local Legislatuie.... ,*

, , 1... ^ 54
LiCENBKS :—Sale of licence" to cut timber, usually called sale of timber limits, with :

warranty, only warrants the title of the vendor in the liccnsej and d(*B not war-
rant the purchaser against eviction from any (tertion of the iKMHbrming the
subject of tlie liCon.se.

,.;,_., qq
~ Marhiaoe Contract :— Donation in marriage contract will be set aside on proof of in-

solvency ofdfin^r wlienconliiiot was executed ...'. ;„... 181
llARRiEo Woman :- Soparatc as io property, what must she prove t«* get possession of

moveables „.. ...., , ,'.....;... 304
. Master AND Servant (see Cootribiitory Negligence)'. ...
Master and Servant:—Proof of engagement „....;..... ..,;...... '392
Municipal :—Collection roU is sufficient proof of the imposition aud non-payment of

taxes when no issue is raised by A specific {ilea as to the validity of the imWei-
tion of such taxes. . °

/
HuhioipAlity (see Damages. Imprisonment). -'

. ^

HoHioiPAL -.^Sam Purchase at.. ^. ,...;. ~J(fc
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MOTDAi. iNirRAwoR CoT :— In An action for culli imdir r Miituiil Iniurii^ice policy it li

nacMMry to allcuo nna itrov* (h« U)ii«p* for which tin* calls are mad* 170
"

: —R«c«lvrr appointed under an Uplario ^nliile liai right "to prowcilts In
°

Qu«b#c .": .-. ...^
.~

,..;. 287
"

: —AncMmenii not pn'Kcrib»d by llv« ytan. ...'..•„.. ,.......'.,„.,i. ,,;.... ,.,'„„«* 2h7
Niw Trial :— May lie ({riiiilftj In tin- dlicretion of tlio Conrt wlirre It appmri that the

jury Bmy hare been milled ;
'

fix
NovATJON ;—An obligation given for Ww iimouitl of pronilaaory hole* dor* not novatt

aid notM.
'

,

Orro8iTiov:-T»8lieriirii«nlei ;...'....., I
' 285

PARTMcnitiiii* :--Art IfiOT does not npnly to pnrtitlon between co-partm-rs ICO
" :—Each one ofgenoml partni-rnia bound jointly and gevernlly for the pajmrnt

t»f all ihe deblH of tie | nrlner»liip wlieijur It milt lubjilslit or nit. f ^
The crcditorof n pnrlnerHhip iiiiot pMlgiod ti« dinptwi the pro{ierty of the part*

nership before seizing tlie ctrccts of till' Individual partOfrs.

Pavmrn r :^MRde to tHe nttorne'y bf n iisufnrtlniiry, after the death of Itw Iatt«r cannot
be recovered bnck by tlm nuked owner.

PuwoH:—(Alimentary). Wlijirctlie father denmndt in hia own Mine and for bim*
- wlf, an nllnientury pension, the Obnrt caivpni refuse to the child the option

Of receiving his father in; his Iioiim because the latter has married a second
wife : , ;•...;

PiR/unv :— Ijt is not essential to allege or prove that the matter sworn wn« nmteriftl

to the i»sufr ,. •. „.Z..., 201
PoascBSiON -.—What is ,. 205*

" Vaut IUt« „...,. ;...*,.........,.,. 304
Powin or Attcdnlv—May be demanded from one of several Joint and sev^nil credi-

tors, not coustiluliog a singlo ideal person, who is absent ,. 200
PRIBCRIFTION :—Asseggmenis upon members of Mutual Iiisuiaoco Companies not pre-

scribed by live years /. 287
" .—The pi'oscriiition mentioned in articles 2201 and 2202 C. C. runs only
against existing rlaims and not against those de|^iding upon a condition iinlil

- the condition happens .'...., •. 233
Pbivilxok :—Wljere a defendant in an action for daiunges which has been dismissed

with costs causes an immovcuble belonging to the plaintiff to be seized and sold
- by the Sheriff he is entitled to be collocated by privilege for such costs on the

proceeds of the sale.

Pbivilboid Statimb.nt8 (see Advocat^^ ,

PaoosDcni ;--No ground for new trial upon a conviction for perjury' that tlje recofd^^n "

whtch the perjury was committed was not complete when proved in the Criib-

^ inal€ourt.

" :—In an action against heirs it is only necessary to allege that they are
heir? without specityiug the particular title by wtich they became so 267

" : —Sheriflis sale ; Proces-verbal contents of service of proeei vtrhal opposi-

tion to same '.
...„.•.,....... „.....'.^ 286

" :-^here permission has been granted to Ip^nl to^hg^ firtvy CouiTcH from
a judgment which has the effect of setting aside an attachm^t of rents pay^le

• to the appellant the latter cannot obtain an order to,ezecute\be judgment pro-
visionally on the ground that the rents were really aliments,\tnd that the ap-
pellant is in great want .'

...........i,'..;.ii..;... .\ ...103
" :—Irregularity in the notices of sale does not affect th<» Validity of the

seizure itself....... „ ^. 28

261
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"

-.. The defendant can only complain of such irregularity if he has silvered some pre-

1 - judice thereby g2 *

;
'

"

" :^.A deljendant will be held,guiity of contempt of Court who fails to re-
present goods seized and feft in his possession by a voluntary guardian named by
liilD. tiniess be pays their value or the plaintiff's claim .'... ifis
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A fuardiM who raprrMnli lb« ofteU •••Imd In an anlnjurtd eundltlooi ettn
bjr hii fuult, will not i>u ilischarKeil In.in lil« gUHrdlMxIiip iiiileti I19 |ii^ lb«|>t«iil-

lifftlw valiia ur tlip injury ,'

,., ^^ igg

^
'• J- Where |)titiniiir I'ving dumloilvd in gntlxrc when action I* iiiltrn atii-rward*

gmt irway, moiiuo for Mciii|iy plight to hi- niiuj.- within fuur day* ttom th«
iiai» difenilttMl ubtahit ^rlalfi" linowledge of plaintilT* dopartuw }a]
:—KuLi Sw...ii , , 3^
:— Ii is iiiii iieucianry thm iliv |ioMti>r orattoruvy iiiuiitiuniHl iu artlclu 120 U. U. P.
•Iioiild be glvrii by tlw iilniiiiiir to hi»/.r«>«M/«i«r ad //(.ni ; nor thai itdwignnle
in a f|ieciHi' mniinrr llie ouiiti* ol'acUoo .'. 104

" .— Nullhrr pany>nn Inicrlbe a cauM at h'nqutu >m long without tht coMcnrof
the oiler

, f^
VTba Court^tf A|>|.ciih liat no jiower to order a record to be remitted tolhaJUonrt
Wlow for the piirpoic of correciing an ern r In the copy ot jiidginvnt or to order
Uie Coiirl litluw to roctif) »uoh error.......,?*.

'• ;-Ouar.Iiiin. A gimrdinn who bM ^eft tliq good* wslased In tbe defendant't
I'outvsion will be held to reprMcmh^'or pay llieir ?alue or ilie plaintifTt claim .'<

even in cii«e ilicy haveUen told b^J«*diclAl »a!i- |85'v
Prock* Verbal of Inspvctor In muulci|ml laatterd niuitt be followed till annulled \m
I'HoiiiiiTioM :—Writ of.liee from Superior Court to EU-corder'* Court to qiiasb ounviollon 10
Pi:ojii8« or 8ai,e (ipfl Condition Prec^ent). "

Piioor ;—In ca«r« hetweon maitcr aud'aervant , 419J
ItAca Ooi:b8b :-Pro|irielor k obliggd to cary out programme or' will be Kipontible

fordanfbges , , jbo
RAiLnAV(8c>e Diimngei).

" :—Company not responsible for accident happening through negligence of t
adjoining proprietor iq leaving gate open, whereby a horw found access to the
tmcic and wa« killid •

j
Bkoibtiiation:—Thnenregistration ofadeed of »n|e of an immorabli according to ila

rndastral number, in which ihe piircliaiur uudertakos to pay the amount of a "" "

sjiecificd mortgHge duly lepiniered, cannot leg«lly supply tlio want of renewal
of rcxistration of suchmortguge ngninst the cadaatriff number.

RuiNTKonAMnK (see Action). - WM
lliufcii*:— RiBhtof .7. .„..„ 32P
Rbpoht of Distribctiob :-Can oijly be attacked hy contestation as required by

artiele 7(11 C.P.C.^or hy appeal ttbm Ihe judgment homologating the same, or ,

by irquite civile, and not by substantive netion n v
Rkstauka^nt :—The price of liquor aold tp conatitute partof a meal may be recovered. 291 ^
Salb :—Acceptance and delivery.. ^,..i ^... 293'

Denmnd of delivery whea whofc price notolfered .4....... .......". 327
RfcNfcRfl.

SoiKB Facias (Petition to aunni charter of a bank).....

SKCuniTY or Costs (see Procedure). v
" :— May be exacted from one of joint and sevcrul credilol

provided the different creditors do not foiinit single ideal |ic

Sbrvitudk :—Running water , ,,^,

SiiBRiPfB Sales :—Procedure .-^.

327

270

who is. absent,

son 290

» 202

285
Statutbs :~42 nnd 43 Vic. cap. 4, m«. 1, ordering the closing of taverns, etc., on

Sunday, is a police regulation, and is within the competence of the Quebec
Legislature .; , ,,_ jq.

STRBAm :—Floatable, what is ;
!.!'.!"""

240
Ri|;hl8 of proprietors of lands higher up* to iiM improTemonts made by pro-
prietor below .........,....,«,..,.... 240
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Wilis :—Coafirii^tt of. ,.'.,
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' ^.
WttMr-.Pow« g|r„ b7* iHUtor tobli'hS;.!, ,';ni'i''i^^

"*

b«,»»th«4.mooff bi. cbild-o in.och proportion m ,h. !.»•.*• .bould •pioTnT
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