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PROFESSIONAL ADVERTISEMENTS

BUSINESS ADVERTISEMENTS.

J OHN V. HAM, Barrister-at-Law & Solicitor-in-Chancery,
Whitby, C.W.
l-)ATTON, BERNARD & ARDAGH, Barristers, and At-
torneys, Notaries Public, &c., Barric, C.W.
JAMES YATTON.

HEWITT BEBRNARD., WN. D. ARDAGIL.

8-1-ly

4 ESSRS. ELLIOTT & COOPER, Barristers, Solicitors
in-Chancery, Attorneys, and Conveyancers, London,
Canada West.

W. ELLIOTT. R. COOPER.

1D OBERT K. A. NICHOL, Barrister & Attorncy-nt-Law,
Conveyancer, Solicitor-in-Chancery, Nortary Public,
&c., Vienoa, C.W, nG-vl-ly

HUGH TORNEY, Solicitor, Attoruey, Notary {'ublio,
&ec., Ottawa.

Rererences :—Messrs, Crawford & Hagarty, Barristers,
Toronto; Morris & Lamb. Advocates, Montreal; Ross &
Bell, Barristers, Belleville; Robinson & Heubach, Robert
Bell, Eisq., John Porter, Ezq., A. Foster, Ottawa.

R. GEORGE BAXTER, Burrister, &ec., Vienna, Ca-
nada West,

Vienna, March, 1855. nd-vlly
*\, R. CHARLES HENRY POWELL, Barrister and At
¥l torney-nt-Law, Notary Public, &c., St, Catherines,
C.W. 3-v1-ly

rjy A. HUDSPETH, Barrister-at-Law, Macter Extraor-
o dinary in Chancery, Notary Public, Conveyancer,
&e., Lindsay, Opps. C.W, n3-vl-ly

Y ILDERSLEEVE & DRAPER, Barristers and Attoraeys,
Notaries Pablic, &ec., Kingston, C.W.
Kingston, January, 1855,

1-ly
VEORGE L. MOWAT, Baroister sud Attorney-at-Law,
Kingston, C. W,
March, 1858, 1-yr.
B. "TOPKINS, Barrister-at-Law, Attorney, &c.,

. Barrie, County of 8imcoe,
Barrie, January, 1855.

1-ly

ESSRS. BACON & HODGINS, Barristers, Attorneys-
at-Law, Solicitors-in-Chancery, and Conveyancers.
OFFICKE—YORK CHAMBERS.
Ti108. HODOINS,

W. V. BACON.
Toronto, M2y 1at, 1858,
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AW.—~WANTED, a Situation as MaNaGiNa, or GENERAL
CLERK, in a country office, by a party who has a good
knowledge of Cuavceny, Cossion Law axp Coxvevyascisa.
Writes & superior haud and can be well recommended.
Apply to Mr. Rordans, Law Stationer, Toronto.

J.\MBS HENDERSON, Land and General Agent, ‘gent
for Herring's Snismander Safes, Toronto, C.W.
Toronto, January, 1855,

1y

T. BUSH, Dealer in Real Estate, Mortgages, &c.,
Sunnidale, Canada West,

éunnidnle, Co. Simcoo, January, 1855, I-ly

& R. STEVENS AND G. 5. NORTON, Law P'ub-

o lishers and Colonial Booksellers, 26 Bellyard, Lin-
coln’s Inn, London, England.

Agents in Canada,—J. C. Gerkig, Yonge Street, Toronto.

l UTHERFORD AND SAUNDERS, la.o J. Srovir,
Tailor, &c., 52 & 64 King St. West, Toronto; also,
at 48 King Street West, Hamilton.
Barrister’s Kobes constantly on hand.

Corresponding English House and Depogitory of Canadian
Register, 168 New Bond Strect, London.

OHN C. GEIKIE, Agent for Messrs. W. Blackwood &
Sons, Edinburgh; T. Constable & Co., Edinburgh :
Stevens & Nortons, Law Publisbers, London, and othera.
The Chinese Writing Fluid, (for copying Letters without o
Press).
70 Yonge Street, Toronto.

ENRY ROWSELL, Bockseller, Stationer, and Printer,
8 Wellington Buildings, King Street, Toronto.
Book-Binding, Copper-Plate Engraving, and Printing,
Book and Job Printiug, &c. Books, &c., imported to order
from England aod the United States. Account Books made
to any Pattern.

NDREW H. ARMOUR & Co., Books:llers, Stationers,
Binders, and Printsellers. Euglish and American Law
Books supplied promptly to order.
King Street West, Toronto.

W. CALDWELL BROWN, Conveyancer, Land and Di-

vision Court Agent, Comissioner for Affidavits in B.R
and C.P., Issuer of Marriage Licenses, and Accountant.
Office, South-end of Church 8treet, near Gould's Flouring
Mill, Uxbridge, C. W. 1y
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XLVIIL

LAW JOURNAL,

[Jury,

INDEX TO ENGLISH LAW REPORTS,
FROM 1813 TO 1854,
JUST PUBLISHED, BY T, & J. W, JOIINSON & CO,,
No. 197, Chestnut Strect, Phitadelphia,

\ GENERAL INDEX to all the points direct or incidental.
f decided by the Courts of King's and Queen’s Bench
Common Fleas, and Nisi Privs, of England, from 1813 to
1836, an reprinted, without condeisation in the English Common
Lo Reports, in 83 vols,  Edited by George W, Biddle and
Richard C. Murtrie, Esqu., of Philadelphin, 2 vols, 8 vo, 89

Relerences in this Index are made to the pnge and volume
of the English Reports, as well as to Philadelphin Reprin
making it equally valuable to those hnving either series, From
its peculinr arrungement and admirable construction, it i~
decidedly the best and most aceessible guide to the decisions
of the English Law Courts,

Wo annex & specimen showing the plan and execution of

the work :
PLEADING.
[d] Piea in ahatement for mis.
et r
k} Plan to Jurisdiction,
) lea puis darrelu contiou

L General rules,
11, Partles to the action,
1L Materisl allegations,
[a Jmmaterial fscue,
6] Traverse must not Le too

anee.
broad. !
y) Plea to further muinte
() h,:x‘n.;’:’ must not by too [h %n.\ner of action
W, o "
IV, Duplicity {u pleading, t (:f‘ i:m::.w“ under stat
V. Certaluty in pleading. [¥] Sevcral pleas slnee th.

a) Certainty of place,

b] Certniuty as to time,

¢} Certaluty as to quantity
and to value,

[d] Certaluty of pames and
privons.

E} Averment of title,

JCertafuty In otier res-

ects; and hereln of va-

new rules of pleading.
(4] Under common law proce

dury act,

I} Evidence under non ax

sunipeit.

[m} Evidence under non ae
sumpsit. sluce rules of
HT.4W. 4

n} Plea of payment.

. riance. of V'l of Dou est factu:
) Variance In actlons for p) Pleaof perfovmlnce.m
torts, 4] Plea of “nll dehit” and
VI, Ambiguity in Pieadin “ never intended.”?
V1L Things should be pleaded ac- r] Of certain apecial pleas.
cordiug to thefr legal effect, [n} Of certaln miscellancous

VIIL Commencement and conclusion
of Mleadings,
1X. Departure.
X. Speclal pleas amonating to gene
ere) Ixsnte.
XI1. Surplueage.
X11. Argumentativeness.
X111 Uther mixecllaneous rules.
X1V. Of the declanation.
a] Generally,
b} Jdolnder of counts.

Tules Telating to pleas.
{] Of vull and sham pleas.
1) Of iseushle plean.
XVI. The replication,
a)] Repli-ation do $njuria.
XVIT, Demurrer.
XVHI, Repleader.
XIX. lssue.
XX. Defectscured by pleading over,
or by verdict.
} XXI, Amendmeut.
¢] Severn) counta under new {u) Awendment of form of

rules. actjon.
(d] Where there fs one bad [6] Amendment of mesna pro-
oorR,
(c] Amendment of declarntfon
n. and other Pleadings.
[0 Un:er common law proce- Fi Amendment of verdict.

count,
{e] Statemeut of csase of ac

uro act. ] Amendment of judement
J ] Amendment after nopsult
or verdict.
Awmendmzent after error.
4} Amendment of final pro-
oesa,
{1] Amendments ia certaln
other cises,

‘_p New axstznment. .

%] Of profert aud oyer.

XV. Of pleas.

a} Generally.

4] Pleas In zbatement.

fe] Plaa in abatement for
nonjolnder.

1. Gexerar Rures.

1. PawrTizs 7o THE ACTION.

It tx sufiiclent on all oceast us after parties have been first named, to deacrihe
them by the terms “aaid 1.aintif”* uud + said defendanvt” Davison v. Savage,
1, 637; 6 Taur. 575, Ster.ason v. Hunter, §. 6i5: 6 Tann, 406.

And sto under this Yrad Titles, Action: Assumpait; Bankruptey; Bills of
Exchauge; Casa: Chote in Action; Covenant; Executors: Husband and Witc.
Landlord and Tenant; Partnersblp; Replevin; Trespass; Trover.

III. MATPRIAL ALLEGATIONS.

‘:j‘hge :elgmurm allegations must be proved. Reece =, Taylor, xxx, 590.
4 ‘Where more {s atated as & caune of action than is necemary for the gint of the
action plalntiff is not bound to prove the immaterial part. “Bromfield - Jone«
X, 624: 4 B & C, 380. Eresham v. Postew, xit 7213 2 C& P, 580. Dukes v.
Qoetling, ¥xvil, 786; 1 BN 0, 538. Pitt v, Willlams, xxis, 203; 2 4 & P, 841.

And (t < mproper te take fssuy on such jiomatertal allegation  Asune e
Howman, fv, 103 3 Taun, 102,

Matter alleng by way o f lndueement to the substanee of the matter. neevl no t
Toe adle ged With such eortainty as that which fa substance,  Staldart v. Palmer,
ad 2L D& R G Charehlll . Hunt xelil 2030 1 (Wit 450 Willams v,
Wilcox, XXXy, 4, 8§ A & B 314 Hrunshill v, Kolreetaen 33080 € & © S84,

And suddi matter of inducemient need not be pruved. Crusskeys Beldgoe v,
Rawlings, xonil, 41: 3 NC, 7).

Matter of dercription must bo proved as alleged. Wells v Gliling, v, 863,
low 21, Stoddart v, Ialmer, x¥0, 202: 4 D& R, 628, Ricketts v, dalwey, xviil.
681 1 Chit. 104, Trecrdale v, Clument. xvit, 3295 1 Chit, .

An actlon for tort s malntaluable though only part of the allegation is proved.
Rivkotts v. Salwev, xviil, 435 3 Chit, 1838, Willlameon v, Avnley, aix, 140;
3 Bing, 206, Clurkson v, laweon, xix, 209; 6 Ling 687,

Plalntdff 18 uot bound to allie & pequest. except where the object of the
m,n'n’--( x!:o to oblige another to do something.  Asmory s. Broderick, xvill, 6603
2 Chie, 329,

10 trvspass fordmmring azalnst plalntifl's cart it i wo hnmaterial allegation
who was riding Jo It Howard v, Pecte, x3di], o38: 2 Chit, 315,

1n ansutpail, the day alleed &5 an ornl prowiee §s IminMerial, even stuce tho
new ruled,  Arnold v Arneld, xxsii 37 3B N €, 51

W liere thie teems of & contract pleaded b{ way of defence are not wnaterlal to
the purpase for which contract f« given In evidence, they peed ot be proved.
toleon v, Fallowa xxadl, In6: 3 BN C, 2,

Biatinction wtwevn yand t
il 2802
. Prellmlinary matters need pot be averred. £harpe v, Abbey, Av, 837; 5 Ding,

wy

When allegations §n plendiags ars divisitle. Tapley v. Wamwright, xxvil.9103
A BLE AL 395 Hare v, Horton. xxvil, 02t 5 B & Ad 715, Hartley v. Burklst,
wxafii, 028: 6 B N C 687, Colu v. Cruswell, xxxix, 3555 11 A & E, 661, Urcen
v Meer, xil $105 0 Q B, 707,

If one plea be comp unile) of reveral distinet allegations, one of which [« not
byl a defunce to the action. the estabiishing that otic 1 provf will not support
the plea Balllle v. Kell, xxxiii, 800; 4 B N 6 s,

But when it i compacd of soveral distinct atlegations, either of which amounts
to a justificution, the pronf of one s snflicient.  Thid.

Whun < tender a material sllegation, Marks v. Lahiee, xxx4,183¢ 3 BN C,
108, Jachson v, Allanay, xIvl. 832; 5 M & G, 42,

Matter whi-h appears In the pleadings by necessary Impliention. need not be
expressly averred. Ualloway v, Jackson, X115, 498; 3 M & G, 960. Joues v.Clirke,
<M, 6 3 & 194,

ut such tusplieatssn must be & necesmary nne.  Galloway v.Jackson, x1l, 485;
TM& G .0, Prentlre v. Harrison, xlv. 852; 4 Q B 852,

Tho declaration agninst the druwer of a bill uust allege a promise to pay
Henry v, Burbldge, xxxil, 234; 3 B N C, 501,

In an action by landlo d azaiost sherlff under 8 Anne, cap. 14, for removing
‘onde taken in exceutlon without paying tho reut, the allegution of removal fs
material.  Smallman v Pollard, xlivi. 1001,

1u coverant hy assignee of lerser for rent arrear, allegation that lesser was
pustessed for remalnder of a term of 22 ycars, commencing, &¢., I8 material and
teareraeblo  Cacvick v, Halgrave, v, 7633 1 B & B, 631,

.ufr yum of allegation is the maximum of proof required. ¥rancls v. Steward,
xWvit, 0 42 5 Q B, 084, 986.

1n »roor 10 reverse an outlawry, the material allegation s that defendant was
sbroad at the fssuing of tho exixent. and the averment that he so cuntinued until
-1-‘n\|a\ :{menouuwd tieed not be proved. HKobertson v. Roberteon, i, 165; &

aun, 09,
'll;f"rl:l";r 10t cssentlal fun uction for not accepting goods. Hoyd v. Lett,1,2215 1

fal allegation. Draper v. Garrstt,

Arverment of tres in other parts of the same close 1s immaterial. Wood
v. Wedgwood, 3, 2715 1C B, 273,

Request ju a condition prucedent in bond to account on request. Davis v.Cary,
Ixix. $16; 15 Q K, 418.

Corruptly not essentfal in plea of aimoualral cortract, §f circumstances alleged
show it Goldham v Fdwards, Ixxxi. $30; 1% 2 8, 437,
1 i\:lr;t‘i‘esg which nuisance caures injury is surplusage. Fav v Prentice, 1, 827;

Allegation under per quod of modw of Injury are materia averments of fact,
1nd not inference of law io case for {liegally granting a serutiuy, and thus depris-
ing sylnlnlm of his vote rice v. Belcher. liv. 8. 3 C B, 58.

Where notloe Is matecinl, averment of facts *which dcfeadant wel?! knew,” fs
not rquivalent to averment of notice. Colchester v Brooke, )i, 339; 7 Q B, 338

ga¥ Specimen Sheets sent by mail to all applicauts,

Lecistative Councir,
Toronto, 4th September, 1857.
EXTRACT from the Standing Orders of the Legis-
lative Council,

Fifty-ninth Irder—** That each and every applicant for o
Bill of Divorce shull be required to give notice of his or her
intention in that respect specifying from whom and for what
cause, by advertisement in the official Gazette, during six
munths, and also, for a like perivd in two newspapers pub-
lished in the District where such applicant usually resided at
the time of separation; and if there be no second newspaper
published in such District, then in one newspaper published
in an adjvining District; or if no newspaper be published in
such District, in two newspapers published in the adjuining
District or Districts.” J.F. TAYLOR,

10-tf, Clerk Legislative Council.
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LAW SOCIETY OF UPPER CANADA,

(Oscvove Hann.)
Easter Term, 21st Vietoria, 1853,

Durlng tho Term of Easter, tho following Gentlemon were called to the degree
of fiarrlsterat-Law =

Willlan Baldwin Sulllvan, Leuire.

Alexander Porsyth Scott, Esquire. |
Houry Mavadngbond,

Wanl Hamllton Bowlby. "
Authony George Iofroy, Exquire,

On Tueslay, the 25th day of May, i this Termn, the following Geatlemen
wers idmitted inte the Soclety as wetubars thenof, and enteend e the fullowing ;
order me Students of the Laws, thelr examinstioux havipg been classed ar

follows :—
Cniversity Class:
Mr. Edmund John Hooper, B.A.

Junior Class: 1

Mr. Frwlderick Nash,

o James Frederick $nitl, junior.
s Octasfus Prinee,

Huwitton Douglas Stemact,
Robert Reer Robl

Thomiax Ferris Nellis.

Frauklin Metenlfe Geiffin,
Thowas Wellesley McMucray.
Michacl Josopls MeNamara,
Johts Joseph l.lml{.
Jabez Manwaring Moffatt,
Thowas Jamnes Fitzsimmons.
Falwand Ciarke Campludl, gunior. |
Gilbert James Wetenhull.
tenry Mann Beigyp.
Edmund Bayncs Heed.
I'elrd Alma.

Rotert John Keatlug.

¢ Jolm Elley Harding

“ Josph Aloyslus Donovau.
3r. Jobt McLean Stevenson.

Nove.—flentlemen admitted in the “University Class” are arranzed according
to thefr University rank: in the other classes, according to the relutlve morit of |
the examination passed beforo tho Society.

Ordercd—Th ¢ the e for shall, untél further notiee, be in
tho followlng buoks respectively, that is to ray— |

For the Optime Class:

In the Pheenisswo of Euripedes, the first twelvo books of Homer’s Tliad, larace, ’
Sallust, Euclid or Legendre’s Goomotrie, Hind's Algebra, Snowbatl's Tn;:vvl
nometry. Farnahaw's Statics and Dynamles, Herschell's Asteanomy, Paley’s!
Moral i*hilosophy, Locke's Essay on the Human Understanding, Whateloy's
logle and Rhotorle, and such works in Ancient and Modera ilistory aud
Geography as the candidates may havo vead.

For the Universily Class:
In Homer, first book of Iliad, Lucian (Churon Lifo or Dream of Lucian and
Timon), Odes of lHorace, lo Mathematics or Metaphyales at the option of the
candidate, accordlng to the following courses reapectively, thematies,
Euclid, 1st, 2ud, 3rd, 4th, and th Looks, or Legendre’s Geometrie, 1st, 2nd, |
Jed, aud 4th books, Hind’s Algebra to the end of Simultancous Equations ;'
Metaphysics—(Walker's and Whateley’as Logle, and Locke's Essay on the |
Human Understavding): Herschell’s Astronomy, cbarurs 1,3, 4,and 5; and
such works {n Ancient and Modern Geography and History as tho can-lidates j
may have read.

Henry Robwrtaon,
Theophiliue Begue.

Edward ltotanson.

Dasid Lannox.

Jobu Hoskins,

Jumes Grahiam Vansitiart.
Augudana Hoche,

Joht Bell Gordon,

Patrick Willlama Darhey,
Edward Jaaies Denrochie,
Alexander Forbes, junlor.
Richand Stotesbury McCulloch,
Morgan Goldwell.

Thomas Iatingten McMahon,
Henneth Gomtwean,

Rolert Smith,

\Fitliam Torrance Iiay«,
Geonge Augustus Hamiiton.
William Henry Walker.
John Dowuney.

Mr. |

.
.

“
“
«“
.

“
«
Y

.“
“

Inati Ard el

- For the Senior Class:
1o tho samo subjects and books as for the University Class.

Ryr the Junior Class :
1a the 1st and 3rd books of the Odes of Horaco; Enclid, 1st, 2nd, and 3rd books, |
or lagondre’s Geometrio. 1st and 3rd Looks, with the prombletas; and such ;
works in Modern llistory and Qeography as the candidates may havo read: and
that this Order be published cvery Term, with the admissions of such Term,

Ordered—That the class or order of the oxamination passed by each candidate
fur admission boe stated in his certificato of admission.

Orlered—That in fature, Candidates for Call with honoure, shall attend at
Osguody Hall, uader thy 4th Ueder of LWL, Term, 1S Vie, ou tho last Thursday
arrxd ‘c]l? d:n the last Friday of Vacation, and those for Call, merely, on the latter
ol su ys.

Ondered—That in future all Cavdidates for fnto tluis Society as
Students of tho Laws, whio desire to pasa their Exawjpation in either the Uptima
Claga, tho Univcrsity Class, or tho Senior Class, do attend the Examlner at
Oszoods Iall,on both the first Thursday and the first Friday of the Term in
whicl thefr petitions for admisslon are to bo p ted 10 the Benchers in Convo-
ation, at Ten o'clock A.M. of each day: an admission in the Junlcr

i

Amises

d‘ those for
Class, on the latter of those days at tho liko hour.

Ordered—That the sxamination of eandidates for certificates of fitnees for
admission as Attorneys or Solicitors under the Act of Parliament, 20 Vi - chap. 63,
and the Ruleof the Soclety of Trinity Term, 21 Vic. chap. 1, made under authority
and by diroction of the sajd Act, shall, until further order, be in the fullowing
books aud subjects, with which such candidates will be expected to be thoroughly
fawniliar, that s to say: - ‘

1

I e

Suith's Mervantile faw, Williuns on
Real 1 operty . Willisms on 1 perty  NMary s Lguity Juibpradine e,
The Stacute Law, and the Practs e Courts

Noter.— A thomugh fauiliarity wlth the procenled subjecte aud Taonen wilt,
In future, e psquined i Canedblston for adinisedon ae studentx: and centleinon
arw Atpungly recontitended (0 atpony pros uting themselies for esumination
uatll fully prepand.
NOTHE. Ity a tule of lllary Term, 18th Viet, Studenta heeplnge Term are
siceforth pequlosd to attend a Cotrae of Loectums G b dolivend, cach Term,
at Osgode lall, and exhibit to the secrotary on the lnst day of Ter, the lace
tuser’s Cortitleate of such attendance.

OROFRED —That the Subljuerta of the factuires, next Term, Lo s follows
=8 H. Steang, Laquiee, Datnages-l. T. Andvrson, Ksnite,
Hole RT BALBWIN,

Troaaurer,

Macketone's Commentarfes, 1st Val,;

Tiusts

FEaster Term, 213t Victora, 185N
STANDING RULES.

()N tho subject of Private and Local Bills, adopted

Iy the Legislutive Council and Legislative Assembly,

srd fession, Sth Parlinment, 20th Victoria, 1857,

*. That all applieations for Private and Loeal Bills for
moanting to any individual or individunls any exclusive or
peculiar rights or privileges whatsvever, « for duing any mat-
ter or thing which in its operation would affect the rights or
rruperty of other parties, or for making any amendment of a
ike nuture to any former Act,—shall require the following
notice to be published, viz :—

In Upper Canada—.\ notice inserted in the Official Gazotte,
and in one newspaper published in the County, or Uniun of
Counties, nlfccteJ,, or if there be no puper publishied therein,
then in a newspayer in the next nearest County in which a
newspaper is published.

In Lower Canada—A notice inserted in the Official Gnzette,
in tho English and French languages, and in one newspaper
in the English and one newspaper in the French Janguage, in
the Distriet affected, or in both languages if there be bmt one

aper; or if there be no paper published therein, ther (in both
anguages) in the Officinl Gazette, and in a paper published in
an adjoining District.

Such notices shall bo continned in each case for a period of
at least two months during the interval of time between the
clase of the vext preceding Session and the presentation of the
Petition.

2. That before any Petition pra
Private Bill for the erection of o 'Foll Bridge, is presented to
this House, the person or persons purposing to petition for
such Bill, shall, upon giving the notice prescribed by the pre-
ceding Rule, also, at the same time, and in the same manner,
give anotice in writing, stating the rates which they intend to
ask, the extent of the privilege, the height of the nrcges, the in-
terval between tho abutments or piers for the passage of rafts
and vessels, and mentioning also whether thoy iutend to erect o
draw-bridge or not, and the dimensions of such draw-bridge.

3. That the Fec payable on the second reading of and Pri-
vate or Local Bill, shall be paid only in the House in which
such Bill originates, but the disbursements for printing such
Bill shall be paid in each lHouse.

4. That it shall be the duty of parties sceking the interfe-
ronce of the Legislature in any private or local matter, to file
with the Clerk of each Houso the evidence of their having
complied with the Rules and Standing Orders thercot; and
that in default of such proof being so furnished as aforesaid,
it ehall be competent to the Clerk to report in regard to such
matter, “that the Rules and Standing Orders have not been
complied with.”

That the foregoing Rules be published in both langua
the Officinl Gazette, over the signature of the Clerﬁ [
House, weekly, during each recess of Parliument.

J. F. TAYLOR, Clk. Leg. Council.
10-tf. Wau. B. LINDSAY, Clk. Assembly.

ing for leave to bring in a

es in
each
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JULY, 1858.
CONSOLIDATION AND CODIFICATION,

In every community individuals may be found who live
and die yearning for simplicity in law, and yet law instead
of becoming simple, as if to spite theorists, becomes more
complex.

It would be a blessing indeed if our law wera such that
every man could carry it in his pocket. It would be a fur-
ther blessing if it wereall not only reduced to writing with-
in a small compass, but so written that no one could mis-
wke its meaning. These are lofty aspirations ; but known
to every man of common scnse, to be as insanc as they are
lofty. Easier far would it be, to build a castle in the air
ut for the habitation of man, than to reduce human laws
to the simplicity and brevity of a epelling-book.

Assuming ideas such as these to be chimerical in the
extreme, it must still be admitted that laws may be in some
degree simplified. The law of England is the accumulated
wisdom of ages. Tt is the product of many centuries.
It consists, as every one kuows, of the uawritten or com-
mon law, and the written or statute law. The unwritten
or common law, though to the sight unseen, is of much
greater importance than the written or statute law, though
contained in scores of weighty tomes. It is the basis of all
written law—the groundwork of all legislation—the key-
stoue of an Englishman’s liberty. It resembles the con-
stitution of England—which is unwritten. It enjoys an
elasticity and an owmaipotency that no cede or form of
words can ever embody. To reduce the common law
within the covers of a single volume or of many volumes is,
we apprehend, a work beyond the power of any finite being.

But there is a class who although not demanding coditi-
cation of the common law, ask for codification of the
statute law. This, though more reasonable is scarcely less
practicable.  We lament with the most constant grievance-
monger, the mighty maze of statute law with which Eng-
land abounds. We belicve that much of it is dead matter,
which might, with advantage, be separated from the living

body of law. 'We are sensible that much of it is tautology
and useless repetition. We acknowledge that it deserves
much of the abloquy and the ridicule that is cast upon it.
When we have, as Sheridan if we mistake not, said, a bill
imposing a tax,—a bill to mnend the bill that imposed
the tax,~a bill to explin the bill that amended the bill
that imposed the tax,~a bill to remedy the defects of the
bill that explained the bill that amended the bill that im.
posed the tax; and such measures ad infinitum, it is time to
reduce and to consolidate. Then let there bo a reduction by
expurgation. Let the product be well consolidated. Nay if
possible, let the subject matter be classified. But cach step
even of this process, is attended with immense difficulty.
More than twenty years since, commissioners were in Eng-
land appointed to consolidate the statute law of the king-
dom, and some years afterwards, having cffected little or no
good, were sent about their business. DPlans the most
magnificent,—rockets the most brilliant,—have from time
to time fallen mere sticks when subjected to the test of
actual experience. Putting aside the lofty visions of
Bentham we need go no further than the scheme of Lord
Cranworth, announced on the 14th February, 1853. o
oo that day announced that he intended to consolidate
the statute law. Ile esplained the manner ju which ho
proposed to carry his intention into effect. First, to
expunge from the statute book every enactment which
had cither expired, become obsolete or been repealed.
Secondly, to classify the existing enactments according to
the particular subjects to which they related. Thirdly, to
consolidate into single acts the digjecta memdbra thus
classified. Tourthly, to devise some machinery for correct-
ing the errors of future legislation. A board of five com-
missioners was forthwith appointed and maintained at a
great expense to the kingdom, and to this day has doue
absolutely nothing iu the realization of the scheme.  Here
was a scheme apparently feasible,—within the comprehen.
sion of all men, whether matter of fact or matter of fiction,
and yet after five years sitting there is every probability of
the work being abandoned !

If such be the difficulty of consolidating the statute law
how much more would be the difficulty of consolidating the
common and statute law—how much more still the difficulty
of codifying the whole law of Great Britain? These ques-
tions arc not of less interest to us than to the parent coun-
try. The laws of England, that is, statute and comnion Jaw
relative to property and civil rights existing on 15th Oct.
1792, were made the laws of Upper Canada. Previously
the criminal laws of England became the Jaws of Canada.
We are then as much iuterested as the people of England
in all attempts made to simplify English laws. But, though
we did in 1841 revise the statutes of Upper Canada, and
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though we are now striving to revise the public general
statutes of Upper and Lower, and of Canada, we must not
forget that these are only drops in the bucket compared
with the unwritten law of England which is our law, and
of the statute law of England before 1792, which is also
our law. True the legislature of New York, the laws of
which State are as old, as widely scattered, in a word as
stupendous as ours, is about to attempt the codification of
its laws. We know by experience that it is not every
aMtempt to do a thing which sucoeeds, and moreover we
believe that no attempt to consolidate the whole law of
New York, including so much of the common law of Eng-
and as applies to that State will ever be really effectual. Let
us turn to the experience of the past. Look at the code of
Justinian and the code of Napoleon to each of which every
stickler for codification refers us. Have these codes suc-
ceeded ? Did the former reduce the laws of the Roman
Empire to a bulk so small and to language so clear that
every man might understand them, or that Law Reports,
Treatises, or Compendiums were all swept-away never again
to return ?  Has the code Napoleon effected these things ?

Without doubt the code of Justinian as far as it goes is
an admirable abridgment of law ; but even in the country
where it originated, it did not answer the purpose of its
creation. It was never more than what our common law
now is, the basis of subsequent law making. Fresh codifi-
cation afterwards became necessary at Constantinople and
a new Digest of the laws called “The Basilica” was
established. Such must always be the case so long ag man
lacks the attributes of the Divinity. He sees little by Iittle
as new circumstances surround him, and according as new
wants arise, endeavors to provide for them. General law
must adapt itself to the want of the age in which it is
enacted, and cannot be made a rule of conduet for all ages
to come. A few principles of moral ethics may be pro-
claimed, and like the decalogue, may be engraved on stone,
but these cannot be applied as a rule for all cases, all cir-
cumstances, all disputes in human affairs. These principles
may be made the heart of the living body—the seat of life—
but the body itself must be allowed to grow. So buman law
must be open to amendment—and what is more—amended
as the daily, hourly demands for change present themsgelves.
‘We cannot be brought to look upon any code as the perfec-
tion of wisdom. We can only view it as a great consoli-
dated statute open to doubt in its construction, and suscep-
tible of amendment like any other statute of less dimensions.
More than this, we view it as a dangerous experiment—
dangerous because it removes the landmarks of interpreta-
tion exhibited in the growth of successive statutes. We go
so far as to dontend that obscurity and uncertainty are more
likely to exist where there ia 2 code than where there is not.

Let us turn to the much boasted Code Napoleon. The
laws of Napoleon are not embraced in a single code. There is
the Code Civil, the Code de Procédure Civile, the Code de
Commerce, the Code d'Instruction Criminelle, and the Code
Pénal. But even all these taken together do not contain
the whole law of France. Portions such as the Code For-
estier have been since codified, and there is to this day a
great mass of law not at all codified. All laws passed
by the Legislature for the time being are published in
the ¢ Bulletin des Lois,” a work of great size, yearly in-
creasing. Nay more, the codes have not been spared.
Stripped of the lion’s skin they have been boldly cut up
and amended like less pretentious pieces of legislation.
Then look at the text-books aud commentaries which
these codes have caused to be published 7 We have Loceré
in thirty-one volumes, Touillier and Traplong in nearly fifty
volumes, Pailliet in several volumes, and those of D’Au-
villiers, Teulet, and of many other writers too numerous
to mention. Why ! here on codes scarcely half a century
old, we have more law text books than there are to be
found on the whole common law of England! Addto
these the ¢ Bulletin des Lois,” already mentioned, a pub-
lication which rivals our Statutes at large, and theni point
out the advantages of codification !

Though we deem consolidation in some respeets practi-
cable, and in many respects desirable, we look upon codi-
fication, applied to English law, as impracticable and
objectionable even if practicable. Let the body of our
law, like. comstitution, remain unwritten—except by

the finger of Giod in the hearts of thé people, and when
necessary for the public good, let there be so far as neces-
sary, the addition of statute or written law admitting upon
its face the imperfection of human wisdom, manifesting the
inferiority of human, compared with divine laws, and
honestly confessing the humility of the human law giver,
however able, however industrious, however far-seeing when
compared with the Divine law giver of the world.

TRIAL BY JURY IN CIVIL CASES.

Of late much attention has been given by thinking men
to the subject of this article. There is a feeling more or
less strong that the prevailing system of trial by jury in
civil cases in Upper Canada is not perfection. Accom-
panying this feeling there is, as there ought to be, a desire
for substantial improvement.

When in April last we expressed our views at great
length on trial by jury, we had a presentiment that some-
thing would be essayed during the present session of the
legislature towards amending the law on this important
head of jurisprudence. The honour of making the attempt
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is due to Mr. Mowat. He has introduced a bill, intitled
“ An Act respecting the trial of issues of fact by a judge
in certain cases in Upper Canada,” the preamble whereof
recites that it is expedient “ to provide for the trial of issues
of fact by the court without a jury whenever all the patties
to a eause prefer that mode of trial.”

Nothing can be more just or more reasonable than the
agsertion thus made. It is a maxim of law, that ¢ volentt
non fit injurta.” 1If all the parties to a cause prefer to
have that cause tried without a jury surely there can be no
objection. They are the parties interested in the result,
and if satisfied, instead of putting themselves ¢ upon the
country,” to put themselves upon the common: sense,
tried ekill, and trained Jndgment of the court, though con-
sisting of a single judge, it is not for mere speculists to
interpose.

In Lower Canada, at first, trial by jury in a civil case
was a thing unknown as well as unauthorized. In 1785
& provision was made, ‘that all and every person
having suits at law, and actions in any of the courts of
Common Pleas, grounded on debts, promises, contracts, and
agreements of a mercantile nature only, between merchant
and merchant, and trader and trader, so reputed and under-
stood according to law, and also personal wrongs, proper
to be compensated in dammages, may at the option or choice
of either party have and obtain the trial and verdiet of a
jury, as well for the assessment of damages on personal
wrongs committed as the determination of matters of fact
in any such cause.” (25 Geo. IIL,c. 2, Art. 9.) In
1829, it was enacted, that “in any personal action what-
ever in which the remedy sought is compensation in dama-
ges interest and costs only for some wrong sustained by
reason of some delits or quast delits to moveable property |a
only, it shall and may be lawful to and for the plaintiff and
plaintiffs, defendant and defendants therein, and to and for
either of them, at his, her, or their option and choice, to
have and obtain the trial and verdict of a jury, as well for
the determination of matters of fact as for the assessment
of damages in such action, in due course of law, &c.” (9
Geo. IV., c. 10), but in 1849 it was enacted, ¢ that no
trial by jury shall be allowed in any eivil suit or action

wherein the sum of money or value of the thing demanded |

or in dispute shall not exceed twenty pounds currency, &c.”
(12 Vie., 0. 38, 8. 88.) Such is now the law of Lower
Canada.

In Upper Canada, as early as 1792, an act was passed
reciting that trial by jury had long been established and
approved in the mother country, and then enacted, that
after 1st December, 1792, ¢ all and every issue and igsues
of fact which shall be joined in any action, real, personal,
or mixed, and brought in any of His Majesty’s courts of

»

justice, &e., shall be tried and determined by the unanimous
verdict of twelve jurors duly sworn for the trial of such
issue or issues, &c.,” (32 Geo. IIT., cap.2,8.1.) In1853,
when the jurisdiction of Division Courts was increased to
£25, it was provided that ¢ the judge of the County Court
or his deputy (acting as judge of a Division Court) shall be
the sole judge to determine all actions brought in the said
Division Court in the summary. manner authorized by this
act, and all matters and questions of fact relating thereto,
unless the amount claimed shall in cases of tort or trespass
exceed £2 10s., in other cases where the same shall exceed
£5, and where either of the parties shall require a jury to
be summoned, &e.,” (13 & 14 Vic., c. 53, 8. 80), and it is
then enacted, that ¢ in all actions of tort or trespass where
the sum of money sought to be recovered shall exceed
£2 10s., and in all other cases where the same shall exceed
£5, it shall be lawful for the plaintiff or defendaat to re-
quire a jury to be summoned to try the said action, &c.”
(. 82). So, “in case any judge before whom a suit
shall be tried in a Division Court shall think it proper to
have any fact or facts controverted in the cause tried by a
jury in such case a jury of five persons present shall be
instantly returned by the clerk of the court to bring such
fact or facts as shall seem doubtful to such judge, &o.”
(16 Vie., cap. 177 8. 11). This is now the law of Upper
Canada.

In what respect does Mr. Mowat propose to change this
law? He proposes to enact that in every cause in the
Superior Courts of Common Law, (Queen’s Bench and
Common Pleas), and in the County Courts, all issues shall
be tried and all damages shall be assessed by the Court
unless some one of the parties requires the same to be by

a jury,” (s. 1), and that “when a jury is not so required,
any judge who might have presided at the trial or assess-
ment of damages by a jury, shall be competent to try the
cause and assess the damages; and the verdict of the judge
shall have the same effect, and the proceeding upon and
after the trial as to the powers of the Court or judge, the
evidence or otherwise, shall be the same as in the case of
trial by jury.” (s. 2). The law as to juries in Division
Courts is to remain intact.

Comparing the law of Lower, with that of Upper Canada,
and the latter with the bill proposed by Mr. Mowat, we
have the following results. Where the demand in Lower
Canada is less than £20 no trial by jury can be had.
Where in Upper Canada the demand exceeds £2 10s. and
is less than £25 a jury may be required by either party,
and if not required, the trial may be had without a
jury. In Lower Canada, if the demand exceed £20, and
be for a claim of a mercantile nature, or for damage to
moveable property, either party to the cause may demand
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ajury. In noother civil causein Lower Canada cana
trinl by jury be had. In Upper Canada where the demand
exceeds £25 there must ns a general rule be a trind by jury.
Thus it will be scen, that in Upper Canada trial by jury in
civil cases is tho rule, while in Lower Canada it is tho ex-
ception. It is proposed by Mr. Mowat to make trial by
Jury in Upper Canada the exception—not tho rule.

We do not think his experiment altogether undeserving
of support. As he intends that som: one of the parties may
demaod a jury, no trial . vut yary can be had without
the assent of all. Those with bad cases who now prefer a
jury to a judge, in the hope of mystifying, or as it is classi-
cally expressed, ¢ bamboozling —the former, whean they
would have no hope of decciving the latter, will be able as
much as ever to choose their mode of trial. Whether it is
prudent to preserve this privilege to the dishonest, may
hereafter bo made a question, but at prescnt bad better be
allowed to r2st. In the main, therefore, we approve of
Mr. Mowat’s measure, and shall, with modifications here-
after noticed, be glad to sce it take ity place in the statute
book. It is a pity that the learned author of it did not
at an carlier period introduce the weasure. Its opponents
mny, with some show of reason, argue that a change so
radical as that which the bill contemplates should not be
made at the heel of a session.

For ourselves, we sre not at all satisfied but that the bill,
as an experiment, goes a little too far.  Mr. Mowat makes
trial without jury the rule, and trial with jury the exception.
This is not consistent with the preamble of his bill. The
bill recites, as we have seen, that it is expedient to provide
for the trial of issues of fact by the Court, without a jury,
whenever all the parties to a cause prefer that mode of trial
that is, as we construe it, whenever the parties signify
their wish to have a cause so tricd. And yet the bill pro-
poses to enact that a cause shall be tried without a jury,
unlers the parties signify their desire to the contrary!
Our idea i3, for the present, to continue trial by jury in
civil cases as the rule, leaving to the parties, whenever so
disposed, 2 1ight to claim the exception. Indeed we would
not even estend this right to all cases. Ior esample:
actions for slander, crim. con., malicious arrest, malicious
prosecution, and actions of a similar nature, are, we think,
best triable by jury. As to such actions, the law, in our
opinion, ought to rewmain unchanged.

"Qur legislators of to-day as much pride themselves in
copying the institutions of  the mother country” as did
the legislators of 1792, Let us then trace the amendments
made in the English system of trial by jury sinee 1792,

The Courts in England which resemble our Division
Courts are termed ¢ County Courts.” In England there
are no intermediate Courts corresponding with our County

Courts. The inferior ¢. County Courts in England have
jurisdiction in all personal actions where the debt or dam-
age claimed docs not exceed £39, (13 & 14 Vic,, ¢. 61),
and by agreement of the parties to any amount, (s. 9).
The judge of the County Court is the sole judge in all
actions brought in his court, and determines all questions
as well of fact as of Jaw, (9 & 10 Vie., o. 95, 5. 60)
Where the amount claimed exceeds £5 cither party may
require a jury to be summoned to try tho action : (s. 70).
All actions not brought i.: the County Court are brought
in one or other of the Suporior Courts of Common Law;
and the parties to any such action may by consentin writing
leave the degision of any issue of fact to the Court; and
the verdict of the judge or judges is of the same effect as
the verdict of n jury, save that it cannot be questioned
upon the ground of its being against the weight of evidence:
(17 & 18 Vie,, ¢. 125,5. 1.)

It is not 1. \ essary togo further to show that taking ¢ the
mother country’” as our model, we may make great changes
in our system of trial by jury. There is no reason under
the sun why a single judge should not as well determine an
ordinary question of fact as twelve tradesmen or farmers.
Nay, there are many rcasons for believing that the judge
could do so better than any jury. Nothing but prejudice
prevents men seeing and acknowledging this tobe the case.
Possibly the judges would rather not be called upon to
discharge duties hitherto performed by jurors. On their
part there may bo a relactance to do so. They may be of
opinion that their duties would be in consequence increased.
Should these be the views of the judges, they are not our
views. It would be as casy for a judge after hearing evi-
dence at once to determine in his own mind for or against
a party litigant as {o deliver a long address in order to
assist twelve men less enpable than himself of arriving at
a just conclusion. Indeed, under the law a3 it stands,
Jjudges there have been and judges thereare who invariably
direct juries to find one way or the other according to the
impression produced on the judicial mind. Of these, the
most noted were Lord Ellenborough, Lord Tenterden, and
Lord Abinger. Of existing judges Lord Demman is an
illustrious ezample. These great men, free of timidity,
instead of charging—if you think so and so, find for plain-
tiff, and if you think so and so, find for defendant—hav-
ing by grasp, intellect seized the truth, rather than allow it
to be smotherad by the ignorance or stupidity of jurors,
boldly charged in accordance with the dictates of truth and
the demands of justice. We have nothing to fear on this
head from the Superior Court judges of Upper Canada.
Suitors wanting confidence in County judges will have it
in their power to give them the go-by and summon juries.
This power we have seen suitors pow have in Division
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Courts. How often isit exercised 7 Not in one easo in
onc hundred and fifty.  Surely this is an argument of some

weight in favor of the principles contained in Mr. Mowat's
bill.

MGSES R, CUMMING,

It will be remeribered that this individual was last year
tricd at Toronto for embezzlement.

He was indicted on two connts.

The first charged vhat on 11th March, 1857, he being »
clerk then employed in that capacity by the Bank of Upper
(*anada, did then and there in virtue thereof receive n cer-
tain sum of moncy, to wit : £1,449 13s. for and on nccount
of the seid Bank of Upper Canada, and the said sum of
money feloniously did embezzle.

The second count charged that he, on 11th March, 1857,
being a clerk, &e., (as in first count), did thea and there
and in virtue thercof rereive a certain valuable security, to
wit, an order for the payment of £1,439 15s. for and on
account of the suid Bank of Upper Canade, aund the said
valuable security feloniously did embezzle.

The jury found a generul verdiet, “ guilty of embezzle-
ment,” upon which verdict there was judgment.

The form of the indictment is that given in the schedule
to Statute 18 Vic. eap. 92, which, from its Janguage, seems
to refer to Statute 4 & 5 Vic., cap. 23, s. 39, which enacts,
that «“if any clerk or servant of any person employed for
the purpose or in the capacity of o clerk or servant, shall
by virtue of such cmployment receire or tuke into his pos-
session any chattel, money, or valuable sccurity, for or in
the name or on accouat of his master, and shall fraudulently
embezzle the same or any part thercof, every such offender
shall be deemed to have feloniously stolen the same from
his master,” &c.

The evidence did not prove an offence under this Statute
but rather one under Statute 19 & 20 Vie., cap. 121, s. 40,
which enacts, that ¢ if any cashier, assistant cashier, man.
ager, or clerk of the said Bank, (Bank of Upper Canady),
shall secret, embezzle, or ubscond with any bond, obligation,
bill, obligatory or of credit, or other bill or note, or any
security for moncey, or any moucy or effect” intrusted to him
as such cashier, &e., the cashier, &c., so viending, &e.,
shall be deemed guilty of felony.”

The counsel for the prisoner contended that the indict-
ment charged an offence under Statute 4 & 5 Vie., cap. 25,
for embezzling money, &ec., received by a clerk, &e., from
third persons for his master, of which there was no evidence,
and upon this ground, among others, moved the Court of
Queen’s Bench, under the receat Statute, 20 Vie. cap 01,
for a new trial.  The counsel for the Crown opposed the
motion upon the ground among others that the form of in-

dictment given in Stat. 18 Vie,, eap. 92, applies not
werely to acts of embezzlement under Statute 4 & & Vie,,
cap. 25, but to ncts of embezzlement genemlly, including
embezzlement under 19 & 20 Vie,, cap. 121, of monoy,
&e., entrusted fo a cashicr, &e., by his master, &e.

The Court of Queen’s Bench discharged the rule, and
from its decision the prisoner appenled to the Court of
rror and Appenl, consisting of the ten judges.

On Saturday last, 26th July, judgment in crror was
given that the order of the Court of Queen's Bench refu.
sing a new trinl be reversed and that the rule be wade
absolute for setting aside the verdict and for granting
new trial, and that the prisoner be remanded to the same
custody and be detained upon the same warrant and autho-
rity as before the verdict was rendered until therefrom dis-
charged by due course of law. Chief Justice Draper and
Mr. Justico Burns dissented from this judgment, and Jus.
tices MecLean and Hagarty, being stockholders of the Bank
of Upper Canada, declined to cxpress any opinion.  Mr,
Justice Richards not having heen present at the argument
also declined to express an opinion.  The Chief Justice of
Upper Canada who in the Court of Queen’s Beneh gave
judgment cfusing a new trial, in the Court of Error and
Appeal said that his judgment in the Court below was not
given without much doubt, and that since 1t was given he
hud scen reason to change his opinion. 1fe therefore con-
curred with the majority of the judges in appeal in granting
a new trial.  The majority consisted of The Chief Justico
of*Upper Cauada, Mr. Chanccllor Blake, Chief Justice
Macaulny, Vice-Chancellor Esten, and Vice-Chuucellor
Spragge.

LAW REPORMS OF THE SESSION.—GENERAL
REVIEW.,
(Continued from page 128.)

The Bill “to amend and extend the Act of 1857, for
diminishing the espense and delay in the administration of
justice in certain cases,” is of ereat importance. So far as
it proposes to expliin and amend the Act which it recites,.
it is unobjectionable ; hut so far as it proposes to extend
the operation of that Act, it is not free from objection. It
is all very well summarily to try persons accused of larceny
when such persons assent so to be tried, but it is another
thing summarily to try persons for criminal offences with
or without assent, who hitherto were entitled to trial by
jury. Much as we are prepared to dispense with trial by
jury in a certain class of civil cases, we would not without
fear and trembling deprive a party accused of erime of its
benefits, where that party demands so to be tried.  Life and
liberty in England are more free than in the Continental
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States of Burope. This is in no small degree attributable
to the right of the subject to be tried by his peers.  The
famons words of Magna Charta are, “ Nullus liber homo
caplatur, ~vel imprisonetur, nut disseisiatur de libero tene-
mento suo vel libertatibus vel liberis consuetudinibus suis,
aut utlagetur, aut exulit, aut aliquo modo destruatur, nec
super eum ibimus, nec super cuw mittemus nisi per legale
judicium parium suorum vel per legem terrae.””  This
Charter of our liberty is the bulwark of our freedom. It
is not only the pride of our people, but the admiration of all
forcigners who take the trouble to understand it.  Rather
than dispense with trial by jury in a ¢rimiual case, against
the will of the party accused, we had better adopt the
system in vogue in more than one State of the Union,
of summoning a jury on the spe’, in the same manner as
on coroner’s inquests. The criminal law of England is
merciful—that of France is arbitrary. We must not be
induced by any admirers of the latter country to substitute
cruelty for mercy, when liberty is at stuke.

Though several clauses of this bill correspond with Fog-
lish cuactments, it is not to be forgotten that there is a
wide difference between the circumstances of the two coun-
tries. The wagistrates of Canada are not to be compared
with the magistrates of England.  There might be no risk
in allowing a magistrate in Iingland, under proper restric-
tions, to deprive of hberty ; whereas in Canada that power
dare uof be eutrusted to once magistrate in one thousand.
Owing to this difference, a measure which might be in
Eugland a blessing, in Canada would be a curse. 1t is mot
safe to trifle with the liberty of the subject, or to pass any
law abridging it, unless in cases of clear necessity.

It is with pleasure that we have seen this bill since its
introduction deprived of some of its most objectionable
features. It is now so altered that, no longer a monster,
it may become law and prove a really good law.

A Bill “for the protection of Hotel Kcepers in certain
cases,” is upon the whole a prudent measare. It is now a
rale that an innkeeper is liable for the loss of the goods of
his guest, but it is also a rule that the guest may by his
.own conduct discharge the innkeeper from responsibility.
Though the law casts its protection on a traveller who
resorts to an inn (aud all hotels are not inns), it does not
discharge the guest from the exercise of all prudence.
Were the law so, the cffects of it upon innkeepers would
be ruinous as well as unjust. This bill is nothing mwore
than an extension of the scund and wise principle of pro-
tection to the innkeeperas much as to hisguest. It recites,
that it is expedient to limit and declare and place upon an
cquitable hasis the liability of Ifatel keepers to their guests,
for the loss of monies, jewels or ornuments, belonging to
or in the custody of such guests  With respect to these

things, the inukeeper may keep a safe for their safe keeping,
and may nutify his guests that he has such a safe, in which
he is ready to keep their valuables, aund if the notification
be neglected, notwithstanding a luss, the innkecper is to
be discharged from liecility.  The liability of an innlkeeper
as regards all property of a guest, not above enumerated,
is to remain as heretofure.  We cannot say that the
bill goes too far. Now that travellers are in the habit of
carrying upon their persuns costly articles of jewelry, and
travellers are so nuwerous, it is, we think, time for the
law to cast a little more of its protection over the inn-
keeper than it does. The rule, as to the responsibility of
innkeepers, owes its origin to the reign of * goud Queen
Bess;” and Calyes’ case was decided in 1584, ‘Though
the people of that day were famed for many good qualities;
yet they were not accustomed to travel in the pursuit of
health, wealth and information, as do the people of the
present day. There might have been the disposition, but
there was not the ability. The want of steamboats and
railears was a serious obstacle to universal peregrination.
Times change, and so do we; and as we change, so must
the law.

The bill “for the protection of the owaers of saw logs
and other timber, and to affurd them (gu. saw logs and
other timber) summary relief in certain cases,” is dictated
by a knowledge of the wants of the country. The transi-
tion from a bill to protect hotel keepers to a bill to protect
the owners of saw logs is an easy one.  Protection is, we
think, as much nceded in the one case a. the otner.  One
of the staples of this country is the tiwber trade. Many
are engaged in the pursuit of it. The law of menm and
tuum, though pretty well understood, is not at all times
respected.  One saw log very much resembles another.
And where there are thousands braced together, it is no
eagy matter to distinguish ¢ mine from thine.” Hence the
temptation to appropriate the property of anmother is in
this business great, aud to many persons irresistible. Ttis
often the subject of wonder why the law of England is so
severe upon horse stealers.  Qne and the chief reason is
that the animal is so casily stolen, that great is the temp-
tation of stealing bim. So in proportion to the temptation
to commit the crime is the severity of the punishment.
The same rule applies equally to saw logs. It is proposed
that the owner of every mill shall have particular warks
for his timber. These marks are to be exbibited in a con-
spicuous place. Any mill owner exhibiting marks not his
own is to be made subject to summary conviction before a
magistrate. Persons in the employment of mill owners,
cutting logs bearing any marks other than those of the mill
owner, or defacing marks, are also to be subjected to sum-
mary conviction and punishment. As in other cnactments
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of a similar tendency, some explanation is here necessary.
"The seller of saw logs may have Aés marks; and if 4 mill
owner who buys them, or his employees who cuts them,
are to be punished because bearing a mark other than that
of the mill owner, few will buy marked timber. Auwmend.
ment is here required.  We merely direct attention to it;
confident that the introducer of the bill will be too glad to
make the bill as useful as possible, and as practicable as
useful.

The bill “to Provide for the Establishment of Separate
Registry Oftices in Cities, Towns, Counties, and Ridings of
Counties, in Upper Canada,” we propose next to consider.
The preseut law is that of 9 Vie. cap. 34, It is enacted
by s. 4, that there shall be a register appointed to be resi-
dent in cach and every county in Upper Canada, &e¢. Other
statutes have been passed, allowing each county, whether
senior or junior county, which sends a member of Parlia-
ment—such as Durham, one of the United Counties of
Northumberland and Durham—to have a separate registry
oftice. So Peel, one of the United Countics of York and
Peel.  But no statute exists, allowing a junior couunty, not
sending a wember to Parlinment, such as Bruce, one of the
United Counties of Huron and Bruce, to have a separate
registry office, though much needed. To remedy this defeet
in the law, the present bill is propused. It goes further.
It proposes to allow separate registry offices, not only for
junior couutics, but for ridings. 'This, it is presumed, will
not be carried into effect for some tiwe yet to come. So
far as it is proposed to have separate registry offices for
cities, the bill is worthy of support. ‘The principle of 2
city being equal to a county for municipal purposes is
admitted by the wunicipal law ; and not only ou principle,
but for the suke of convenience, a largo city like Toronto
should have its own registry office, distinct from the county
or countics in which it is situate. It is to be left to the
Governor of the Province, so often as he shall deem the
circumstances of any city, or of any junior county of an
union of counties, or riding of a county or counties, not set
apart for judicial or municipal purposes, such as to render
expedient the establishment therein of a separate registry
office, to proclaim and set apart a registry office for such
city, &e. Drovisions more than this bill contains, for the
transfer of books to and making of extracts to be sent to
the new registry office, are required. Before the bill be-
comes law, more attention ought to be given to this branch
of it, else therc will be great inconvenicnce and delay
in carrying the act into effect.

The bill postponing the day for ss. 4-9 of C. L. P. A,
1857, to come into operation, was assented to by the Gov-
croor General on 30th ultimo.

HISTORICAL SKETCH OF Tl CONSTITUTION, LAWS,
AND LEGAL TRIBUNALS UF CANADA,
(Continued from I'aye 181.)

On the death of Champlun the colony was, subject to
the privileges of the Company of the hundred sssociates,
committed to the care of Monsieur de Montmagny. H
appears to have been a person of integrity and ability.
It was during his rule that the Island of Montreal was
granted to the St. Sulpicians of Paris. The grant was
made on 17th December, 1640, and confirmed by the
King of France on 13th February, 1644. Obedience
to a body of laws known as the Prévéte and Vicomte de
Paris was especially enjoined—and resort to a contem-
plated Court or Sovercign Council to be established by
the Company at Quebee, was also made the subject of
stipulation. Before this time there was no Court of Jus-
tice of any kind in the colony. In 1640 there was estab-
lished the Court of the Grand Seneschal or Steward, who
had a limited jurisdiction. In weighty causes he wus as-
sisted by a Council.

On Gth June, 1645, de Montmagny received a royal
commission, in which his previous services were honorably
mentioned, and by which he was re-appuinted governor
and licutenant-governor for a further term of years; but
in 1647 he was recalled, and succceded by Monsieur
D’ Aillcbout. It was the custom of the time to limit exch
aovernor to a term of three years only, and in 1630 the
term of office of D’Aillebout expired. lis successor was
Monsicur de Lauzon, who had been one of the associates
of the Company, and who therefore had some knowledge
of the wants of the colony. In addition to the ordinary
powers of government, authority was given to him to settle
disputes between the colonists, to try erimes, and to punish
criminals even with death  These powers e exercised un-
til 1654, when Monsicur Nicolas Denys was uppointed his
successor. To this gentleman was confided the power of ap-
pointing subordinate officers of justice, and, with the advice
of a Couactl, tv nake laws, statutes aud ordinances. We
have no record of any laws ordained by him. His govern-
ment, so far as we can learn, was satisfactory to the colony
and to the mother country. Ilis term of office having, in
1657, expired, Viscount D’ Argenson rclieved him. Scarcely
bad the latter landed in the colony when he was surprised
to bear the cry of “To urms’” and was informed that a
pumber of Algonquins had been massacred under the guns
of the fort by a scouting party of the Five Nations, who
bad been for years the deadly foes of the French, and of
such Indians as received their protection or acknowledged
their authority. No serious rencontre took place. The
hostile Indians upun the first manifestation of resistance

fied, and though pursued wero not overtaken.
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D’ Argenson’s health failed him, and havingat his own re-
quest been recalled he was succeeded by Baron d’ Avangour,
who upon his arrival exumined into the condition of the
colony, and found that owing to the neglect of the Company
everything was in a wretched plight. Trade, and not good
govermnent, was the aim of the Company, and now for the
first time it became manifest either that possession of the
colony should be taken from the Company, or that the Com-
pany and the colony should be left a prey to the Indians.
A directappeal for protection was made by the inhabitants
to the throne of France. The fruit of this appeal was the
despatch of Monsieur de Monts from France, as a special
commissioner to inquire into the state of the colony. He
arrived in 1662. It was during this year that Canada was
the scene of a terrific earthquake, which it is said lasted,
with little intermission, for the space of six months. At
the Bay of St. Paul’s 2 mountain was thrown into the River
St. Lawrence and formed an Island. At Point aux Allou.
cttes an entire forest was detached from the land and thrown
into the river.  The ice which at the time covered the St.
Lawrence was hurled into the air, and fell in masses of ap-
palling grandeur.  Rivers were diverted from their courses.
Some rivers became in color red, others yellow; while the
St. Lawrence, from Quebee to Tadousae, was white. The
carth, the heavens, and all that was visible during this
earthquake is described as having presented an awful
appearance.  The desolation that ensued was not at cll
calculated to lessen the dissatisfaction of the colonists suf-
fering under the misrule of the Company.

No sooner had Monsicur de Monts 1cturned to France
than arrangements were made to deprive the Company of its
privileges; but on 14th February, 1663, they voluntarily
surrendered them, and the surrender was, in May following
formally accepted. Monsicur de Mézy was forthwith ap-
pointed governor of the colony for a period of three years
from his arrival at Quebee. M. Robert, a counsellor of State,
was appointed Intendant of Police, Finance, and Marine,
but never arrived in the country; and on 7th May, 1663,
Monsieur Gaudais was appointed a special commissioner to
obtain information, among other things, of the situation of
the colony, the length of the days and nights, the salubrity
of the air, the regularity of the seasons, the fertility of the
soil, the quantity of land under cultivation ; the population
of Quebee, Montreal, and Three Rivers—their oceupation
and means of subsistence ; the tenure of lands, the produc-
tion of wheat, and the nature and extent of debts and other
obligations. In the instrustions to Monsicur Gaudais, the
want in the colony of some system of law was mentioned, and
his Majesty, Louis the Fourtcenth, declared his intention
of creating a Sovereign Couucil, to consist of the Governor,
the Intendant, and five other leading residents. In Novem-

ber, 1663, Monsicur Prouvelle de Tracy was commissioned
Viceroy of the French Colonies in Americs, and by name
over Canada, Acadia, Newfoundland, and the Islands of the
Antilles. is authority was of the most extensive kind,
paramount to that of all governors or lieutenant.governors
of particular colonies.

When Monsicur de Gauduis arrived in the colony he
administered the oath of allegiance to the inhubitants, re-
gulated the Police, and made rules for the administration
of justice. When de Mézy reached the colony, which he
did at the same time as de Gaudais, he published a Royal
Edict, creating a Sovreign Council, composed of de Mézy
as Governor-General, representing the Crown, de Laval,
Bishop of Petrée, ~nd five other councillors, to be elected
by them, one to be Attorney General, and a Clerk for the
preservation of arrets decrees, or orders of the Council;
the Clerk to hold his appointment at the pleasure of the
Governor and Bishop. The powers of the Sovereign Coun-
cil were to take cognizance of all causes, civil as well as
criminal ; to judge sovercignly and in the last resort, ac-
cording to the laws and ordonnances of France, and therein
to proceed as ncar as possible in the form and manner
practised and observed in the jurisdiction of the Court
of Parliament at Paris; reserving, nevertheless, to the
Monarch power to change, reform and amplify the said
laws and ordonnances, and them to alter, repeal or renew,
or such other regulations, statutes or constitutions as the
Monarch might conccive .. be useful to his service and
the welfare of his subjects in the colony. Attached to
the Sovercign Council there were Assessors, or men known
to be well versed in the laws. These officers had a delibe-
rative voice in causes in which it was their duty to report
upon the Jaw.  The Sovercign Council was thus both a
political and judicial body. It met regularly every Mon-
day at the Intendant’s palace, and special sessions were held
at the pleasure of that officer.  The custom of Paris and the
ordonnances of France were made the law of the colony.

During the year 1664, a powerful West India Company
was chartered, and by the ediet chartering it the Company
beeame possessed of the territory lying between the Rivers
Amazon and Oroncko, the Charibee Islands, Canada, Aca-
dia, Newfoundland and Africa. This immense territory
was granted to the Company in seigneurie, but subject to
be governed by the laws and ordonnances of France, and
the custom of the Vicomte and Prevoté of Paris. Under
this charter the Marquis de Tracy was ordered first to visit
the West Indies, and then to visit Canada, to adopt such
measures as he might see fit for the safety and tranquillity
of the colonies.

De Mczy, as Governor of Canada, was in 1665 succeeded
by Danicl de Remi, Seigneur of Courcelles ; and on 23d
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March of the same year, in lieu of Monsieur Robert, who
never reached the colony, Monsieur Talon was appointed
Inteadant of Justice, Police and Finance. He was autho-
rized to do justice on the complaint of the military and
others; to hear and determine criminal and civil cases
under certain reservations, which we shall hereafter more
fully explain.

Shortly after his appointment, the government of France
having learned the disproportion of men and women in the
colony, sent out 700 women. When they arrived the men
of the colony were informed of it, and such of them as
felt competent to support wives were offered their choice.
The collection was deseribed as tall, short, fair, brown, fat
and lean. In less than fiftcen days, the demznd was so
great that not one of the seven hundred women remained
without a lord and master.

After this period, that is in 1672, de Courcelles was re-
lieved by the Count of Froutenac, whose name a County in
Upper Canada still bears.

In December, 1674, the West Tndia Cowpany, having
given no greater satisfaction in their government of the

slony than did the previous Company of the hundred
associates, surrendered their charter to the Crown. De
Chesneau was in the year following appointed Intendant
of the colony; he was especially enjoined to sce that
the Sovereign Council conformed in all things to the cus-
tom of the Prévoté and Vicomté of Paris, and bad power
conferred on him to act without the Council when necessary
to avoid delay. In 1678 an claborate code of practice was
decreed ; and in the month of June, 1679, an edict
was issued, by which the King approved of certain grticles
of the Code Ciril, repealed others as inapplicable to the
thea state of the colony, and substituted new regulations.

In process of time, besides the Sovereign Council, infe-
rior or District Courts were instituted at Quebee, Montreal,
and Three Rivers. In the first two there was 2 magistrate,
called Licutenant General, who esercised criminal and civil
jurisdiction ; 2 magistrate who was also Judge of the Ad-
miralty, called Lieutenant Particulier; a Crown Attorney,
and a Clerk. In the Court at Three Rivers, with the ex-
ception of there being no Licutenant Particulier, the officers
were similar to those in Quebee and Montreal.  Two sittings
of these Courts were held every week throughout the year,
except about six weeks in the month of Septewber and Qc-
tober, and a fortnight at Easter. From cach of the three
District Courts au appeal lay to the Sovereign Council, and
a further appeal to the King of France, in bis Council of
State.

It may not be out of place bere to notice the powers of
the Intendant as a Minister of Justice by virtue of the first
part of his commission—Tutendant de la Justice.

He had power to determine matters of civil property in
a summary way. Ilis jurisdiction was not limited to con-
tests under any particular value, but was seldom exercised
except in trifliug cases, such as cowplaints of abusive lan-
guage and the like. Ho was authorized to delegate his
power to other persons, by comuwissivus in writing for that
purpose, and the persons so appointed by him to exereiso
judicial anthority were culled his Sub-délegués. There
were usually seven appointed—two at Quebee, one at Three
Rivers, two at Montreal, one at Detroit, and one at
Michilimackinac—which two latter places, though now
lying without the boundaries of the Proviuce, were within
the Province as bounded in the time of the French govern-
went. To the inhabitants ot the western part of the Pro-
vinee, though few, the residence of the Deputies at these
points was a great couvenience, preventing as it did the
necessity for journeys to Montreal, Three Rivers or Quebee,
to attend the regular Courts. Though the jurisdiction of
the Intendant himself was not circumscribed, with that of
his deputies it was otherwise. They had no jurisdiction
for money demands esceeding fifty livres, or about forty
shillings sterling. They had, however, power to determine
complaints concerning abusive words and the like small
offences as much as the Intendant himself.

In addition to the several jurisdictions established by
the King, aod in which justice was administered in his
name, there were in many seignories seignorial jurisdictions,
in which justice might have been administered by the au-
thority of the Seigniors. These Seigniors were persons to
whom the King of France had granted large tracts of land
to hold immediately of the Crown, upon certain conditions
and with certain reservations. The right of a Scignior to
administer justice was derived from the following words
when used in his grant * Nous donnons et concedons une
telle étendue de terre  un tel 4 tétre de Fief et Seigneurie,
avee haute moyenne et basse justice.” Thus there were
three kinds of justice which might have been administered
by them, viz., high, middle, and low justice. “La haute
Justice,”” or the highest of these jurisdictions, consisted in a
right to decide criminal matters of the highest nature, that
were puniched by loss of life or limb. ¢ La moyenne Jus-
tice,” was a right to determine inferior crimes that did not
affect life or limb but were punishable by fine or imprison-
ment, or such asin the Eoglish law are termed misdemesnors.
¢« La basse Justice”” was a right to determine only civil
actions or matters of property, and very trifling offences,
such as abusive language or other injurics coming under
the denomination of Le petit criminel, being a class of
crimes still lower than those that were the objects of the
woyenne justice. A Seignior who bad the juiisdiction was
obliged to keep a Judge to sit in the Seignorial Court, and
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likewise a prosceuting attorney, a rvegister, and o bailiff
and to maintain a place for the confinement of criminals.
Very few of the Seigniors were rich enough to beur this
cxpense ; the jurisdiction was in consequence little exer-
cised ; moreover, the cxercise of it was very much
checked wud controlled by the officers of the Crown, par-
ticularly with respect to the prosccution of capital crimes.
i'here was in every case, whether criminal or civil, a right
of appeal to the District Court of the Matrict in which
the Seigniory lay. No exceution coul® _e had of any sen-
tence aflecting life or limb against a c.minal without a re-
vision and confirmation of it by the Supreme Council, even
though the criminal himself did not appeal.
(70 be Continued.)

JUDICIAL CHANGES IN ENGLAND.

Ma. Justice Coleridge is about to quit the bench, and he
will be succeeded by Mr. Hugh il Q.C. The Dadly
News says i—

Sir John Taylor Coleridge, the retiring judge, bas been for
more than twenty-three yeurs on the bench, baving succeeded
Sir William Taunton, one of the judges of the Court of
Queen’s Beneh, on the 28th January (Hilary Term,) 1835,
Sir John Coleridge was educated at Osford, and took his degree
in Baster Term, 1812, when he was the only man of his year
in the first class in classics ; in 1810 he obtained the prize for
Jatin verse, and in 1813 the two prizes for the Latin and
English essays. Mr. Justice Coleridge, while at the har, went
the Western Circuit, and became a serjeant in 1832, three
years before he was raised to the bench.

Mr. Hugh Iill, Q.C..the newly-appointed judge, was called
to the bar in 184}, before which tune he had practiced with
great succeas as o pleader for a considerable number of years
Mr, Hill's pleading conuection early introduced him to busi-
ness, and from the date of his call his practice was considera-
ble, especially in mercantile cases.  On the Norther Circuit he
soon stepped into the first junior business, and was exten-
sively retained in the City of London. In the year 1851 he
was called within the bar; and latterly, in consequence of a
failure in health, arising fromn the over-pressure of business,
he had given up answering cases, confining himself to practice

in open court. Mr. Hill's age is sixty, or thereabouts; he} g,

has never taken an active part in polities, but is understood to
be a strong Conservative.

LAW AND EQUITY.

It scems that in England, as in Canada, there is a belief
that the fusion of Law and Equity is only a question of
time. Day by day—little by little—the fusion is being
effected. There are now before the English legislature
two bills—the one to confer upon Equity Courts the right
to award damages like Courts of Common Law; the other
to increase the Equity powers of Courts of Common Law.
On 2 future occasion we shall probably fully advert to them.

If there be any probability of the idiocrasy of the English
administration of justice being removed, we in Canada may
well live in hope.

wmore illogital, or more ridiculous, than the administration
of justice by rival Csarts of Law and Equity,  England
alone, among Furopean nations, cnjoys this unenviable
system of bellum in pace. Subjected to the test of reason,
the system falls to the ground. Its ounly support is the
tolerance of the people, who, barn and living under it,
know nothing better, and scarcely hope for better. It
is to foreigners an incomprehensible absurdity, and like
other absurdities, now no wmore, we hope is destined to be
numbered amony the things that are past.

SINGULAR FACT.

In the names of the fifteen English Judges, theve ure no
fewer than six bearing the initial ¢ C.,”” aud four that of
“W.” Thereare Campbell, Cockburn, Coleridge, Cromp-
ton, Crowder, and Channell; and Wightwan, Willigms,
Willes, and Watson, leaving only five names toall the rest
of the letters, Bramwel), Erle, Martin, Pollock, and Byles.
Still further adding to the «“ C’s” Chelmsford the Lord
Chuncellor, the ex-Chancellor ¢ Cranworth,’” and Cresswell
the Judge Ordinary.

DIVISION COURTS.

OFFICERS AND SUITGRS.
ANSWERS TO CORRESPONDENTS.

To the Lditors of the Law Journal.
2nd June, 1858,

Srrs.—In tho April and May numbers of the Law Journal,
under the above heading, I observe that the power of the Divi-
sion Courts to try the possession of corporeal or incorporeal
hereditaments is commented upon. In reference to this sub-
jeet I would baeg leave to submit the following to the conside-
ration of those interested in this question.

The words of the Statutes limiting the jurisdiction of the
Division Courts in this Province, are respectivoly—

13 & 14 Vic. chap. 53, sec. 23,—* Nor for any cause involv-
ing the right or title to real estate,” €.

16 Vie. chap. 177, sec. 1,—* Or of any action of ¢jectment, or
in which the itle to any corporeal or incorporeal hereditaments,”

In the County Courts’ Acts of this Province, the words are
8Vic, chap. 13, sec. §7,—** And where titles to land shall not be
brought into question.” 13 & 14 Vie. chap. 90, sec. 20,~—
“ And where the title to land shall not be brought in question.”
19 & 20 Vie. chap. 90, sec. 20,“—Where tho #itle to land shall
be brought in question.

In the County Courts’ Acts in England the words are,

Imp. Stat. 9& 10 Vie. chap. 95, sec. 58,—* In which the Zitle
to any corporcal or incorporeal hereditament,” &e., shall be
brought in question.

The last mentioned Act was judicially noticed in the casoof
Latham v. Spedding, 17 Q. B., -H0; 20 L.J., Q. B. 302, which
was an action trespass, qu. cla. fregit. The pleas were not
guilty, and not possessed. A verdict was rendered forthe plain-
tiff for 40 shillings. No question arose on the trial as to the
title of the plaintiffs to the house in question ; and the Judge
who tried the case refused to certify that it was a proper case
to be tried in the Superior Cecurts. Subsequently, Patleson,
J., in Chambers conceiving that the plea of nof possessed put

There can not be to our mind anything ,in issue the title to land and ousted the jurisdiction of the
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County Court, made an order for costs.  The Queen’s Bench
aterwnrds rescinded the order, upon the ground that the jur-
isdiction of the Canmiy Court was not ousted, hecause the
defendant had so pleaded that the tidde might possibly come
in question, nor would it be until the question actually came
on at the trinl, and was really and honafide in issue. ** Surely
anid Lord Jampbell, ** A County Court can try the question of
possession or non-possession.”  In the case of Overholt v. Faris
and Dundas Road Co., 7 U.C. C.P., 243, the Court treats the
words in the Euglish County Court Act und the Provincial
County Court Act a3 having the sime weaning nnd effect. See
also the enses of Trainor v. Holeombe, 7 U.C. B.R., 549 ; Thom-
pson v. Ingham, 14 Q. B, 710; 19 Law Jour,, B. R., 189,
Yours, &e., D.

{We have much pleasure in giving a place to the above.
Such communications are valuable in every puint of view, and
if practitioners generally would oceasionally do has D. bas done
contribute a.a item for the * benefit of those interested” in
questions, it would lurgely benefit all.  This is the first com-
munication we bave received from D. and we trust it will not
be the last.—Eps. L. J.}

To the Editors of the Law Journal.

Owen Sound, June 1st, 1858.

Messrs Epitors.—A question has arisen in my practice
which I conceive to be of importance to suitors in Dirvision
Courts, It is this: the 8th scction of the Division Courts Ex-
tension Act allows asuit to be tried * where the cause of action
arose;” Now suppose a promissory note is given at the farth.
est extremity of Upper Canada, say at Ottawa city, and is held
by a party at Owen Sound, when i fulls due can 1t be trieed in
in the Division Court here?

The assumption by thuse who would answer this question
in the affirmative, is that there was no cause of action until
the note feli due, that the * cause of action ” under the Sta-
tutearosc here. Weare assuming of course that the defendant
lives in Ottawa and not here.

Now, does nut this luok very like a quibble? Could it be
intended by the Legistature that the defendaunt, who we will
supposo to have a goud defence, shall appear kere, when he
lives in a distant city, and the transaction on which the note
was founded, accurred there also ?

It may be answered in the affirmative that it would be quite
a8 unjust to compel the plaintff to go to Ottawa to attend
Court, as to compel the defendunt to come to Owen Sound, es-
pecially when the defendant neglected the precaution of stat-
ing in the body of the note where it should be payable.

ily answer would be, that the cases are not equal. The
plaiotiff in buying the note wuunld buy it at a reduction cor-
responding to his estimate of the trouble and risk of collecting
a note from & man in Ottaws, who could only be sued there
—while the defendant would have o such option. Ie was
not a party to the transfer, and was not even aware of it.

Your upinion on this puint would be interesting, I am sure,
tu suitors, and important to your vbedient servant,

Wirrtay Swita,
Clerk 1st D. C. Grey.

{We understand there is much diversity of opinion iu the
several Counties on the puint our correspundent notes and
would prefer reserving the expression of our opinion till those
who take different views have an opportunity of advancing
them. This  ortunity we will gladly afford in the Law
Journal and boeg to solicit communications on the subject.
Discussions of the kind serve a goud pur use.

In the meantime we would refer to the following cases as
bearing upon the point.  Roff et al v. Nuller, 19 L.J. C.B.,
278; BucElvy v. Hann, 19 L. J., Ex. 151; Wilde v, Sheridar,
21 L.J., Q. B. 260; Heath v. Long, 19 L. J. Q. B. 325.
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MANUAL ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Luw Jowrnal —By V——.)
[CONTINUED FROM P'AGE 133. VOL. 1V.)

ACTIONS GENERALLY BY AND AGAINST BAILIFFS.——IN
WHAT DIVISION COURT TO BE BROUGHT.

By the 62ud section of the Division Court Act, it is
enacted that when any Clerk or Bailiff either by himself,
or jointly with any other person, is liable to be sued or
may sue any person for a debt or dewand within the
jurisdiction of the Division Court of which he shall be Clerk
or Builiff; then and in every such case the Clerk or Bailiff
may sue, and shall be linble to be sued for any debt due,
Xe., in the Court of any neet adjoining Division in the
sime County in the same manuner to all intents and purpo-
ses, as it the cause of action had arisen within such next
adjoining Division, or the defenduuts were resident therein

This enactment, it is conceiv d, embracesall . ctions that
may be brought by or agamst Sailitfs, in a Division Court,
as well as those actions which are independent of their offi-
cial character, as those for acts done or connected with the
performance of' their duties as such Bailifls, and the effect
appears to be compulsory, in other words, that Bailiffs cau-
not sue or be sued in their own Courts.

In some Counties a different practice prevails and officers
are allowed to sue in their own Courts ; the words * may
sue ” in the clause being taken to give a cumulative right
to officers.  Such construction, it is submitted, is erronc-
ous.

No officer entrusted with the power of carrying the law
into effect, should be allowed to place himself in a pusition
to advance his peculiar interests by forwarding his own
claims or otherwise, tu the disadvautage of uthers having a
right to avail themselves of his services as a winister of
justice. Dailiffs are required to serve summonses, and the
service of the summous is the very foundation ot the
Judge’s jurisdiction to receive confessions and to execute
warrants of execution. A judgment is given in default of
defendant’s appearance, on proof in most cases of service
merely. Should the plaintiff as Bailiff give jurisdiction to
the Court by such proof, rights attach in respect to the
time of the Bailiff receiving exccutions and taking
action thereupon.  And these officers might have at the
same time in their hands an execution in their own favor,
and one in favor of a third party ugainst the same defend-
ant, and they might be uble without danger from the law,
to take care of their own interest in the first place leaving
the other plaintiff without remedy. And then the affidavit
required of a Bailiff on proof of a confession that he has
no interest in the demand sougnt to be recovered, he could
not of course make in 2 case in which he is phintiff.

It may be said that, in such cuses, the confession might
be taken by the clerk ; but the enactment is for the benefit
of defendants, and if they find it more convenient to give
a confession to the bailiff, they have a right to do so; so
that, with reference to the position of bailiffs, it would be
holding out a premium to frand and placing ordinary suitors
in a less favorable position than officer suitors to hold thut

they had a right to sue directly, or indirectly, in their own
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courts, I, as it is contended, the words “nay suc” are
designed to give a cumulative right to bailiffs to sue in
their own courts when the cause of action arises within
their division, or the defendant resides therein, or to sue
in an adjoining division, a¢ their option, it is difficult to
understand on what principle a right should be given to an
officer suitor, which is not given to other suitors generally.
But the words ‘¢ may sue,” in their connection with and
veference to the subjeet, are evidently imperative, and meun
that the bailiff must sue in the next adjoining Division
Court; such construction being in furtherunce of the
public good. Recent Division Court Acts confer certain
powers and require certain duties, which never could have
been intended to apply to a bailiff party to a suit, and so
the Legislature could not have supposed they possessed
any right to sue in their own county.*

To quote the language of a judgze who examined the
langunge of this clause, and declined hearing cases brought
by officers in their own courts—¢ It i3 most important that
the administration of justice, in every department, should
be free even from the breath of suspicion; and in every
aspect in which the alleged right has prescuted itself to my
mind, 1 see opposed to it inconvenience, public distrust,
and possible fraud. The clause having the cffect, I take
it, to have shut out these evils.”

THE MAGISTRATE’S MANUAL.

BY A BARRISTER-AT-LAW —(CoPYRIGOT RESERVED.)
[Cuntinued from page 135, Vor. IV.]

III.—SuMMONS OR WARRANT.

Warrant when indictment found.—When a party is at
large, and an indictment is found against him by the Grand
Jury either at the Assizes or Quarter Sessions, and he does
not appear and plead to the indictment, it is the duty of
the Clerk of Assizeor Clerk of the Peace at Sessions, as the
cese may be, upon application of the prosecutor, and on
payment of oue shilling to deliver to the prosecutor a certi-
ficate of such indictment having been found—in this form.

+ I hereby certify thatat a Court of (Oyer and Terminer, or Gen-
eral Gaol Delivery, or General Sessions of the Peace) holden in
and for the (County or United Counties, as the case may be,) of
——, &t ~—, in the said (County &c.,) on —, & Bill of Indict-
ment was found by the Grand Jury against A, B., therein deserib-
ed as A. B. 1ate of , (laborer,) for that he (Jc., stating shortly
the offence,) and that the said A. B. hath not appeared or pleaded
to the said indictment.

Dated this ——, day of —— one thousand eight hu%dred and
—_— . X,
Clerk of the Crown or Deputy Clerk of the Crown for the (Coun-
ty or United Counties, as the case may be,) or Clerk of the Peace of
and for the said (County or United Counties, as the casc may be.)

* It i3 quite possible that a construction of the clause, allowing
officrs to sue in their own courts, has given dissatisfaction, and
produced the bill to preveant merchant clerks from holding office ;
for the principle of what is said above would spply to clerks, as
well a3 bailiffs ; and a more rigid construction of the clause would
have saved this appeal to Parliamant. We confess that, unless
the clause has the effect contended for in the text, we should be
disposed to advocate the disability of merchants and traders for
office in & Division Court. [Ebps. L. J.]

+ 16 Vic. o. 179, sch. F.

On the production of this certificate to any magistrate,
having jurisdiction where the offence was comuitted or
where the person charged therewith is supposed to be, itis
the duty of the latter to issue a warrant for the appre-
hension of the person charged with the offence—in this
forn :—

* Province of Canada, (County or United Counties, or as the case
may be,) of —

To all or any of the Constables, or other Peaco officers in the
said (County or United Counties, or ax the case may be) of —— :

Whereas it hath been duly certified by J. D., Clork of the Crown
of (name of the Court) (or E. G. Deputy Clerk of the Crown) (or
Clerk of the Peace, as the case may be) in and for the (County or
United Countres, or as the case may be) of —— that (§c., stating
the certificate) ; These are therefore to command you, in Her Ma-
jesty’s name, furthwith to apprehend the said A. B., and to bring
him before (me), or some other Justice or Justices of the Peace in
and for the said (County or United Conn.ies, or as the case may be,)
to be dealt with according to law.

Given under my Hand and Seal this —— day of —, in the
year of our Lord —, at —, in the (County, &c.) aforesaid.

(. 8.] J. 8.

On the apprehension of the party charged, and on proof
on onth or affinnation that he is the person named in the
indictment, the magistrate may commithim to trial by war-
rant thus—

+ Province of Canada (County or United Counties, or as the case
may be,) of —

To all or any of the Constables, or other Peaco officers, in the
said (County, &¢.) of —— aud to the Keeper of the Common Gonl,
at ——, in the said (County or United Counties, as the case may be)
of ——:

Whereas by & Warrant under the Hand and Seal of ——, (onc)
of Her Majesty’s Justices of the Peace in and for the said (Coun-
ty or United Counties, or as the case may be,) of —— under
hand and Seal, dated —— the day of ——, after reciting that it
had been certified by J. D. (§c. as in the certificate,) (—) tho
said Justice of the Peace commanded all or any of the Constables,
in Her Majesty’s name, forthwith to apprehend the said A. B. and
to bring him before (Aim) the said Justice of the Peacein and for
the said (County or United Counties, or as the case may be) of
or before some otber Justice or Justices in and for the said (Coun-
ty or United Counties, or as the case may be,) to be dealt with ac-
cording to law; And whereas the said A. B. hath been appre-
hended under and by virtue of the said Warrant, and being now
brought before (me) it is hereupon duly proved to (me) upon oath
that the said A. B. is the same person named and charged by —,
in the said Indictment ; These are therefore to command you the
said Constables and Peace Officers, or any of you, in Her Ma-
jesty’s name, forthwith to take and convey the said A. B. to the
said Common Gaol at —-, in the gaid (County or United Coun-
ties, or as the cate may be) of ——, and there to deliver him to the
Keeper thereof, together with this Precept ; and (I) hereby com-
mand you the said Keeper to receive the eaid A. B. into your cus-
tody in the said Gaol, and bim there safely to keep until he shall
thence be delivered by due course of Jaw.

Given under (my) Hand and Seal, this —— day of ——, in the
yeas of our Lord ——, at ——, in the (County, &c.) aforesaid.

) ér.. 8.] J. 8

Instead of committing him however he may, as hereafter
directed, admit him to bail.

Should the person indicted be confined in prison for any
offence, at the time application is made for a certificate, a8
above mentioned, the magistrate may on proof of the iden-
tity of the person, issue a warrant of detainer in this form :

1 Province of Canada (County or United Counties, or as the case
may be) of ——

# 16 Vio. ¢. 179, sch. G.  § fb.sch. H. § 18 Vio. c. 179, sch. I.
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—

To the Keeper of the Common Gaol st — in the said (County
or United Counties, or as the case may be) of ——;

Whereas it hath been duly certified by J. D., Clerk of the Crown
of (name, the Courty or Deputy Clerk of the Crown, or Clerk of the
Peace of aud for the \County or United Countizs, or as the case may
be) of that (&c. stating the certsficate) ; And whereas ([ am)
intormed that the said A. B. is in your custody in the said Com-
mon Gaol at —— aforesaid, charged with some offence, or other
matter; and it now boing duly proved upon oath before (me) that the
said A.B. so indicted asaforesaid, aud the said A.B., in your custody
& sforesaid, are one and the same person: These are therefore
to command you, in Her Mujesty’s name, to detain the said .i. B.
in your custody in the Common Gaol nforesaid, uatil by Her Ma-

Jesty’s Writ of Zabeas Corpus he shall be rcmoved therefrom for
the purpose of being tried upon the said indictment, or until he
shall otherwise be removed or discharged out of your custody by
due course of law,

Given under (my) Hand and Seal, this —— of ~—-, in the year
aof our Lord ——, at —— in the {County, §c.,) aforeeaid.

(v 8.] J. 8.

Apprehension without « warrant.—When a person is
found i the actual commission of a felony, he may be ap-
prehended at once without any warraut, and taken before
the nearest magistrate, to be dealt with according to law.
So also where a felony is committed uader such circumstan-
ces as to leave no doubt in the prosecutors mind as to the
identity of the offender, it will be prudent for him some-
times to procure the assistance of a constable, and cause the
offender to be apprehended without warrant.  This more
particularly if the delay occasioned by an application for a
warrant be likely to admit of the offender's escape. Great
caution, however, must be exercised in the case of an arrest
without a warrant., A magistrate’s warraot is a great shield.
Where an arrest is made without it if it should turn out
that the wrong person is arrested, or that proof is so slight
that he is of necessity discharged, the prosecutor would be
liable to an action for false imprisomnent which he would
not be if shielded by a magistrate’s warrant. (Stone's Petty
Sess. Prac. 264, 6 Kd.) .

Search Warrants.—It now remains for us to notico this
most useful form of attaining the ends of justice. When-
ever any credible witness proves upon oath before a ma-
gistrate that there is reasonable eause to suspect that any
property whatsoever on or with respeet to any larceny or
felony shall have been committed is in any dwelling house,
outhouse, garden, yard, or other place or places, the ma-
gistrate may grant a warrant to search such dwelling or
place. On an accusation for stealing, the fiuding of the
stolen property is strong evidence of guilt, and the utility
of the scarch warrant is thus very obvious. The oath
or information to ground a search warrant way be in this
form—

* Province of Canada (County or Uniled Counties or as the case
may be) of

The information of A. B. of the ——, of ——, in the said (Coun-
ty, &¢.) (yeoman), taken this —— day of ——, in the year of our
Lord ——, befors me, W. 8., Esquire, one of Her Majesty’s Jus-
tices of the Peace, in and for t} ~ (County or United Counties, or
as the case may be) of ——, who saith that on the —— day of —,
(insert descriplion of articles stolen,) of tho goods and chattles or
Deponent, were feloniously stolen, taken aod carried away, from
and out of the (Dwelling House &c.,) of this Deponent, at the
(Township, §c.) aforesaid, by (some person or persons unknown,

or name the person,) aud that he hath just and reasonablo cause to
suspeet, and doth suspect that the said goods and chattels, or
some partof them, are concealed in the { Diwcelling house §c., of C D)
of —, in the said {County) (here add the causes of suspicion,
tehatever they may be) : Wherefove, (he) prays that a Search War-
rant may be graoted to him to search (the Dicelling House, §e.,)
of the said C. D. a3 aforesaid, for the said goods aud chattles so
feloniously stolen, taken and carried away av aforesaid.

Sworn before mo the day and year first above Qezxstioncd, at day

—— in the said (County) of —— J.P,

The scarch warrant if granted may be in this form—

s * }’mvince of Caunads, (County or Uhited Counties, or as may
) of —

To all or any of the Constables, or other Peace Officers, in the
(County or United Counties, or as the case may be) of

Whereas A. B. of the ——, of ———, in the said (County, &c.,)
hath this day made oath before me the undersigued, one of iler
Majesty’s Justices of the Peace, in and for the said (County or
United Coanties, or as the case may be,) of , that on the ——
day of (copy informatson as far as place of supposed conceal-
ment) ; These are therefore in the namo of our Sovercign Lady
bo Queen, to suthorize and reguire you, and each and every of
you, with necessary and proper assistance, to enter in tka day time
into the said {Dwelling House, §e., of the said, §e¢.} and there dil-
igently seach for the said good and chattels, aud if the same ov
any part thereof shall be found upon such search, that you bring
the goods so found, and also the body of the said C. D. before me,
ot some other Justico of the Peace, in and for the said (County or
United Counties, or as the case may be) of —— to be disposed of
end dealt with according to law.

Given under my Hand and Seal, at —, in the said (County,
&c.) this —— day of ——, in the year of our Lord, one thousand
eight hundred aud — W.S. L2 (Seat)

This warrant may be issued on Sunday the same as on
any other day of the week.}

U.C. REPORTS.

QUEEN’S BENCII,
Repmrted Ly C. Rouixsox, Esg, Barrisier-at-Law,
HILARY TERM, 21 VIC.

HookER ET AL. vV, GUANETT.
The Clerk of tho peacy is not entitled to any fee from tho patties toa cause for
stifhing & apecial jury.

This was a special case stated for the the opinion of the court.

The plaintiffs brought four actions, in this court and the Com-
mon Pleas, in which they applied for and obtained & judge's order
in each to strike a special jury of merchants and traders, under
the 13 & 14 Vie., ch. 55, scc. 45.

Elisors were accordingly duly appointed in each case, who at-
tended at the offico of the Clerk of the Peace (the defeudsut) in
Toronto, for the purpose of striking such jury.

The Clerk of the Pence, by bis deputy, having been notified that
special juries were to be struck at his office, at an appointed hour,
was in attendance, and prepared the lists from the jury books,
and provided tho ballot-box and panels (which are kept in his
office), and he acted in striking the said juries, the elisors also
assisting.

Tho lists having been made up the elisors signed them, and cer-
tified them to the sheriff, according to the directions of the sta-
tute.

The Clerk of the Pence afterwards rendered his account for
striking such special juries, to the plaintiffs attorney, amounting
in the four cases to £27 7a. 6d., made up as follows, viz:

* 16 Vic. cap. 179, sch. E. 1.

* 16 Vic. cap. 179, ach. E. 2. { [d. sec. 8.
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Drafting mixed special jury, 600 names Tho last statute upon this subject, 19 & 20 Vic., 92, is the only

on list, at 20s. per 100 . . .£6 00 one now in force, and it proceeds consistently upon the same prin-

Entering panel . . . . . 0100 ciple; und it is quite clear that the statute gives no sanction to

Certificates after panecl ., . . . 0060 any feo being demanded by the clerk of the peace from cither

119 ballot tickets . . . .02 6 party in a cause for any service to bo rendercd under the jury

And be referred to the 19 & 20 Vie., ch. 92, as warranting his
;gmggles, in connection with 13 & 14 Vic., ch. 89, sccs. 43, 46,

, 81.

In one of the said cases, which came before the Master for tax-
ation, the charge of £6 17s. 6d., a3 paid the Clerk of the Peace
for striking such special jury, was disallowed by the Master, as
rot being warranted by the acts, and on appeal to the presiding
judge in Chambers the Master's decision was confirmed.

In the other cases the plaintiffs faile and so had no opportu-
ity of bringing the questions np in them on taxation, but in all
they contend they were called onto pay and did pay what the
defendant was not legally entitled to demand. They havo also
paid the elisors.

The questions for the opinion of the court ave,

1st. Whether such charges so made by the defendant as Clerk
:lfl' tbg Peace, wero warranted by the statutes, or any part of

em

2ndly. If not, whether having been paid the plaintiffis are en-
titled to recover them back again as money paid to the defendant
¢ colore gfficii,” or how much ?

If the court shall be of opinion that the Clerk of the Peace was
not entitled to make such charges, or any part of them, and that
the plaintiffs are entitled to recover them back, then judgment to
be entered for the plaintiffs for £27 7s. 6d.

If that the charges were properly made, under the act, or
though not warranted, yet that having been paid the defendant is
not liable to refund the amount, then judgment to bo entered for
the defendant.

But if the court be shall of opinion that the defendant is entitled
to retain any portion of the said charges, but liable to pay back the
difference, then judgment to be entered for that amount.

M. R. Vankoughuet for the plaintiffs.

Hullinan for defendant.

Rosixsoy, C. J., delivered the judgment of the court.

Our opinion in this case is, that the claim of the Clerk of the
Peace to the fees specified in the statement of the case cannot be
maintained, under the statutes reforred to, or on any other footing.

The table of fees established by this court in civil proceedings
between party and party contains no allowance to the Clerk of the
Peace for any service in striking a special jury, and the judges
could not by lJaw have made such an sllowance.

What is said in the 49th scction of the Jury Act, 13 & 14 Vic,,
ch. 55, can only be understood to refer to the fees payable to any
officer of the superior courts under the established table of costs.
The 81st section of the same act, on the other hand, as amended
by 14 & 15 Vie., ch. 65, did provido fees for county officers for
gervices to be rendered by them under the Jury Act, including
services relating to the selection of jurors; but it is quite clear
that the services for which fecswere provided in that clause were
not services to be rendered at the call of either party in a cause,
but services exacted from the respective officers in the course of
proceedings for selecting grand and petit jurors for the year, and
preparing jury-books. "hose are services rendered to the county,
and the fees given for them in the act are expressly made payable
out of the county funds. There could be no pretence for exacting
from either of the parties in a cause any fee that is assigued to a
public officer by that clause. No alteration was made in this res-
pect by the amendiog act, 18 Vic., ch. 120; on the contrary, by
comparing the provision made in that act for nominating the clerk
of the peace with that made for nominating the sheriff, it is plain
that the legislature did not contemplate that they had assigned
any duty to the clerk of the peace which could give him & claim
to a fee other than such as were to be paid out of the county re-
veoue, while they expressly state that the fees which they assign
to the sheriff are to be exclusive of such fees as he may be entitled
to from parties in any suit.

laws.

And wo must add, that we do not sec that tho services for
which fees were charged in this case wero services necessary to be
repdered by the clerk of the pence, in order to the striking of o
special jury. He had but to attend and exhibit his jury-book to
the elisors, in order to enable them to see who were qualified to
be on such 8 jury as they wero directed to select.

Wo think there was clearly no suthority for demanding any of
tho fees which hava been paid ; and it is a maxim of law that for
services rendered in the administration of justice no fee can be de-
manded except such as can Lo shewn to have a clear legal origin,
either as being specifically allowed in some act of parliament, or as
being sanctioned by some court or officer that has been pernitted to
award a fee for the service.

We refer on that point to Com. Dig. ¢ Extortion” A. 2, ¢ Officer”
G. 15; to Co. Lit. 368; 2 Inst. 176, 208, 209; Graham v. Griil,
2 M. & 8el 204,

There have indeed been cascs in which & right to fees bas been
supported upon evidence of such long and general usage as was
considered to amount to proof that the fee must have had a legal
origin. Nothing of that kind can be advanced in this case.

We are of opinion, on the other branch of the case, that the fees
which have been illegally exacted can be recovered back in an
action for money had and received.—Daw v. Parsons (2 B. & Al
662), ;\5!orgnn v. Palmer (2 B. & C. 729), Chitty on Contracts, 5th
Ed. 566.

The plaintiffs are eatitled, according to our opinion, to have a
verdict eatered in thelr fuvour for £27 7s. 6d.

Judgment for plaintiffs.

CHAMBERS.,

{Reported for the Law Journal, by C. E. Exctasu, Esq, and A, McNars, Bsq.)

Tue QueeN v. Puiprs.
Crininal law— Backing warrant—Apprehension of deblor in close custody.

Thnugh an offender for whose arrest a magistrate’s warrant is fasued be in a
County differcot from that from which the warrant issued, and though he be a
prisoner for debt in close custody {n such County, he may be removed under
writs of Ifabeas and Recipias.

(May, 1558.)

A schooner called the Forest City having been insured by a
chartered Assurance Company, was on the wmorning following the
day on which the insnrance was effected, burned in Port Stauley
Harbor in the Tounty of Elgin. The circumstances attending the
fire were suvpicious. The insurance though effected in the name
of J. S. was said to be for the benefit of the defendant who was
reputed to have an interest in the proceeds of the insurance
if not to be the actual owaer of the vessel. These facts and
others not necessary to be bere mentioned having been made to
appear on oath to the satisfuction of A. Clovis, Esq., a Justice of
the Peace of the County of Eigin, he issued his warrant for the
apprehension of defendant. The defendant being a resident of
London, in the County of Middlesex, the warrant was pursuant to
Statute 16 Vic., cap. 170, s. 7, backed by a magistrate of that
Counnty. It was then discovered that defendant was s prisoner in
close custody of the Sheriff of Middlesex,—confined for debt. The
gaoler to whom application was made for his delivery to the
authorities of Elgin, refused to comply with the demand.

ITarrison applied upon affidavits disclosiog the above facts for
a wiit of Jubcas Corpus adlSubjiciendum to the gaoler of Miadle-
sex, and a writ of Recimas to the Sheriff of Eigin.

Hacanry, J., Having taken time to deliberate with his brother
Judges, ordered the writs to issue.



1€58.] LAW

CONTESTED PARLIAMENTARY ELECTIONS.

(Before s Ionor A.Cuswry, Judge of the Quunly of Essex.)

In THE MATTRR OF TR CoNTRsTEL ELkcTion oF tae Cornty
ot Essgx.

The facts sufficiently appear in the judgment.

Curwerr, Co. J.—After a substituted service of contestant’s no-
tice on the member (allowed tor the timo until the Sclect Committee
should decide on its validity) an appointment to tuke evidenco was
obtained for the 20th February, 1868.

On the 18th February, 1858, at balf-past six p. m., J. H. Wil-
kinson, attorney on behalf of John MecLeod, the member declared
to be elected for this county, produced a recognizance and an afli-
davit of justification by Thomas Paxton only. Tho answer and
notice served by the contestant and a requisition to take evidence
st the time and place appointed for the contestant, wero filed by
me.

On that day, though I considered the samo not (according to
my view) within the proper time, but o us to enable him to take
such course as the law permitted or the Sclect Committee might
sanction, on the 22nd March, a further aflidavit of the sitting
member as to his own belief of the sufficiency of the recognizance,
was put in for the same purpose, under 17th sec. of Act of 1851.

On the 31st March, the contestant baving ceased producing evi-
dence, Mr. O'Connor saying he had no more then, except a Mr,
Elliott and one Bently, and to re-call Mr. Monaghan (which was
dene on the 3rd April), and then that tho member’s agents could
go on.

The member then Laving used such rebutting evidence as the
cross-examination of the contestant’s witnesses afforded, and pro-
duced other rebutting evidence, which closed on the 31st of May,
with the exception of Mr. W. D. Baby’s evidence, which from ill-
ness was not received, though waited for from the 27th May, but
czn be taken hereafter on his examination in chief, if he is so
examined. And evidence having been tendered on the part of the
sitting raember, on thut part of his auswer not in rebuttal of the
case, supposcd to be made out against him, it was rejected and then
required to be taken do bene esse.

For reasons that cannot be well stated fully, nor more than
adverted to at present, but which will be appended hereafter in
continuation of this statement, I am doubtful if this evidence
ought not to be received uncoanditionzlly, according to the wordiog
of the 2nd section of the Act of 1857, which apparently lets it in
without the application, recognizance and affidavits of the sitting
member, where the contestant hasalready, asin thiscase, brought
the functions of the Court into operation by his noticc and the
answer to it, and his own application in the first instance to take
evidence either on the issues formed on the notice served within
14 days by the operation of the statute itself, which lets in evi-
dence in rebuttal only without auswer; or on such issues as are
actually joined by means of the answer served within the 14 days
after the notice i3 served, which latter lets in other evidence than
that in rebuttal—the application and recognizance, &c., being no
more required apparentty in the Iatter case than in the former.

It being, however, necessary that there should be a decision at
once in limine, on this difficuit point, I incline to and am rather
of the opinion (though by no means fully and clearly satisfied that
this view i3 correct) that this evidence (except in rebattal of the
case made out against the sitting member) wac not intended to e
examined, heard and received, without such application, with re-
cognizance, &c., witbin the same time also after service of answer
as required of the contestant in 4th sec. of the Act of 1857, asa se-
curity for the expeuse of the officers; which recognizance however
is really no security for the member’s ¢wn witnesses, vor to the
contestant or his witnesses, as the contestant’s recognizance is
to the member and witucsses for expenses, as should seem reason-
ably to be the case; nor does it (ns has been assumed) constitute
or complete the issue, as that was done as before atated. Though
it may be evidence or proof to show the commigsioners what the
issue is, provided that it becomes3 necessary to either party to
take the nitiative to bring into operation the functions of the
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Court, which would only be in case either of the opposing partics
does not choese in the first ingtance to take the necessary neans
to do it; as nutil one or the other does sv, by producing his op-
ponent's pleading sns it were) swith his own, the formal record of
the issue made and joined is not before the commission, on which
ho cau apply the evidenco tendered for either party. In reality
this auswer is partly in the nature of 8 quasi cross action, liko a
plea of sct-off, to be tried or hero only examined into at the same
time with the first or main action or proceeding, and the applica-
tion when necessary to be made by the member to take evidence
is liko going down to trinl by proviso by a defendant who gives
notice of nud makes up his record for trial, provided his opponent
neglects to take the necessary steps to proceed Lo trial or counter-
munds those be has taken; aud by 4th sec., the application by
any perty requires the Judge to take the evidence on all matters
of fust mentioned in the potice of the contestant, £nd in the an-
swer (if any) of the member declared elected.

I think this view explains what would otherwise appear to he &
superfiuous production to the commissioner within six days after
naswer served of two sots of these notices, and answers or plead-
iugs which constitute not tho issue itself, but the record ouly of
the issue, on which evidence is to be taken—which (unuecessary
production of two scts) must be the case here if as is suggested
i3 was really required of the membe~ also to make up and briog
dowa this record to the commission to take evidence on, waen the
contestant has already done it fully; or vice versa fur the con-
testant to do so, when it had already been done by the member,
i. e., if bic had happened to have first applied to take evidence, s
might have been tho case.

And this cvidence so tendered to be taken on these issues in the
first instance unconditionally, being formally refused, and soin
that shape rejected, under these grave doubts as to the truo in-
tention of the two statutes, cither as to their combined or separate
meaning, the commissioner is required by the sitting member, under
sec. 120 of the Act of 1851, to take the same evidence separate and
apart from the other evidence, de bene esso, in the nature of a bill of
exceptions, to be transmitted together with the other proceedings.

It is suggested that there are no sufficient issues before tho
commissioner on which to take this evidence, for want of an ap-
plication and recognizance and aflidavits by the member, within
the same six days after answer served.

To which is suggested in answer that the evidence tendered is
by sec. 120 to bo taken ecither conditionally or uuconditionally,
according as the commissioner shall be of opiunion that it ought or
ought not to be examined, heard or received. If required by the
party whose evidence is rejected—and that the question either as
to the issues or the velevancy of the cvidence tendered on them,
must be determined by the Select Committe: finally: but in the
weantime it must be received in the one shape or the other, in
order to reach the committec in Jhe report.

1 am of opinion there is au issue; indeed two scts of 15sues, as
contemplated by the 120th sec., on which this evidence might be
and ought to be taken, if it was clear aml beyond doubt that it
should be examined, heard and received, and on which it may and
can, and I think must be tahen, de bene esse, when so required,

But § think als0, that as peither the 2nd nor 4th scctions, taken
together or scparately, provide positively or clearly a sure and
certain guide citber the one way or the other in this respect, it
becomes tantamount to an omissiun Or casus omissus, 43 mens
tioned in the 135th and 160th sections, to be provided for by the
commissioner under the same, as a party could not observe strictly
or safely the directicus respecting the right and proper course to
be followed in the defence agaiust this Election Petition as to
this, where the statute was either silent or obscure, or imper-
fectly shadowed out, or pointed at two or more provisions incon-
sistent with each otler and neither of which was cffectual for the
purpose for which cither of them was supposed to be intended (3),
and for which reason it could not well be consiucred that there
were even affirmative, and certuinly not negative issues, manifest-
ing that a certuin course and no other should be followed by the

(@) If no sceurlty is required under 2nd sec., it indefectivo spparently. If only
recoguizances to thuofficers (ace Form) i8 required of members, that seelns equally
0.
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member, as to time, place and circumstances, in preparing to meet
with cvidence the contestant's allegations, evidence on tho petition
and notice, or to support the answer.

And so, though I have formally refused to take this evidence in
the first instance unconditionally, in order that its relevancy may
bo decided elsewhere, I do notthink that under either of theabove-
meationed and specified views that 1 s at liberty (when so re-
quired under the statute) to refuse to take this evidence, at least
scparately and apart, do bene esse, in the nature of a bill of ex-
ceptions. The statuto being imperative, and particularly where
the obscurity of the enactments leaves it the same as if no express
provisions had been mede to guide either way in this respect.

This would be adopting a proceeding most consonant to the
spitit and intent of these Acts, and of their express provisions,
taking it cither as a casus omissus or as & question whether this
evideuco ghould be rejected or be received unconditionally or con-
ditionally, for the consideration and final decision of the Select
Committee.

The recognizanco and affidavits if really required. theugh not
produced within the same six dnys as the contestants were, are
however at hand and can be used for whatever purpose intended,
if so ordered,

This course should bo followed, the rather when it is considerel
that the contestant’s evidenco has been received on substituted
service, on An omission or casus omissus, under the 165th & 160th
sections, though protested against by the sitting member for want
of service on himself or on & grown up member of his family,
which under the effect of tho two statutes is really taking evidence
conditionally, or de bene esse, though not so designated in the Act.
And so will the reception of the sitting member's evidence be taken,
either de beno esse or as a8 casus omissus, though objected to for
want of certain formalities said to be required by same Act within
o certain timeo.

Both partics are much in the samo predicament, and their differ-
ent difficulties are provided for by the course adopted under the
1:20th, 165th and 160th scctions, which will be reported to the
House or the Sclect Committee, together with the rest of the pro-
ceedings and evidence, at the same time, for final decision as to
what the law is, or is intended to be, in all the points sabmitted,
according to the provisions of these Acts which guide the Com-
mittee, both as to the questions particularly mentioned, and also
as to the Sclect Committec’s powers under the 165th, 156th and
157th sections—that is, to decide on the situation of the contestant
as to substituted service; to impose terms if necessary, on the
member, of paying costs, or giving further sccurity as full and
effective as that given by and at present required of the contestant
before allowing the evidence when so taken to be examined or
used as an indulgence necessary to the full hearing of the partics,
in such manner as to the Committee may appear just,

And this being tho situation of both parties from the commence-
ment, neither of them is inn position to make conditions or insist
on extreme rights (cven if we could certainly «now what their
regpective rights really are or ought to be under the obscure
enactments governiog these, to us, novel proceedings), as they
would bave been if they beth had not been obliged to put their
respective cascs in such 8 shape in the meantime as to enable
them to obtain such indulgence under the statutes as migh? be in
the power of the commissioner now, or in that of the Sclect Cum-
niitteo hereafter.

And for that reason both parties will be obliged for their own
sakes ns n matter of prudence and precantion, to fullow, adopt
and submit to such legal and reasonable terms and directions du-
ring the course and progress of this examination and serutiny of
votes (if such s ¢scrutiny” is gone into) s may be necessary to
obtain a full and fair investigation on both sides of all the facts
and circumstances, in order that the Selcct Committee may be
enabled to do full justice in the premises.

HOUSE OF LORDS,.
Coorer v. SnapE,
(Concluded from our last number.)

WiLLes, J.—I am of opinion that, assuming the letter to have !

the defendant in error, there was cvidence for the jury that the de-
fondant was guilty of bribery within tho true inteat and meanicg
of tho second scction of 17 & 18 Vic. ¢. 102,

The bare reading of the letter, coupled with the circumstances
under which it was written, satisfies my mind beyond a doubt that
it was, and was intended to be understood ag, & promise to pay
the railway expenses of the voter, if lie voted for tho named can-
didates. The expenscs were not to be paid for doing nothing.
Then for doing what were they to be paid? Of course, for doing
what was nsked, namely, returning to Cambridge and voting for
the named candidates. There is nothing to limit the condition to
returning to Cambridge merely. Either, therefore, the considera-
tion for payment of the travclling expenses was the voter return-
ing to Cambridge and voting, or at least doing bis best to vote for
the named candidntes; or the voter’s expenscs were to be paid
though he did nothing or did the contrary. But the latter con-
struction was not likely to suggest itself to the mind of the voter;
and it savours, to my apprchension, of that excessive subtlety
whiclt is reprobated and disallowed of in law.

The question therefore is, in effect, whether a promise to & voter
of his travelling expenses, conditionally on his voting for the can-
didate who makes the promise, is bribery within the second section
of tho statute. 1 am of opinion that it is.

That section describuvs the persons who shall be deemed guilty
of bribery and the wholo section is subject to a provise in the
following words:—¢¢ Provided always, That the aforesaid cnact-
ment shnll not extend or be ~onstructed to extend to any money
paid or agreed to be paid for or on account of any legal expenses
bona fide incurred at or concerning any election.,” Now, itis
clear that a promise of ‘trar.iling cxpenses” is a promise of
‘‘money,” and so within the words of the Act, which must there-
fore be constructed as including it, unless to do so would lead to
some manifest absurity or incongruity with the rest of the statute,
showing that such could not have been the intention of the Leg-
islature.

I see no such absurity or incongruity, but the contrary. A voter
who will obtain his travelling expenses if he vote for A., but not
if he vote for B., has, when at the polling place, a direct pecuniary
inducement to vote for A. ; and & person who promises to pay ex-
penses upon such a condition creates that inducement. If it be
said that this may and practically will be counterbalanced by B.’s
making a similar promise; I answer that B. is not bound to do so
—mny not be able, or if able, willing to bear the expense—and if
be do not, the longer purse or greater profuseness of A. may pre-
vail. Besides, bribery is not the less bribery because each candi-
date offers the same sum to those who vote for him. Moreover,
if the payment of tre-<ling expenses were allowed, there would
be danger of such allowance being made a cloak for bribery.
There is no reason why, if a man is to berepaid his disbursements
because he has expended money, he should not alse be remunera-
ted for the inconvenience and loss of tiine he sustains in coming
to the poll. But what a door this, ifallowed, would open toabuse!

Whatever bo the better opinion upon the justice of such pay-
ment as between the candidate and the voter, it may well bave
been the intention of the Legislature to forbid them, as being very
likely to engender corrupt practices, the more dangerous because
of their being plausible. I cannot find anything in the statute in-
consistent with such an intention. Asto the proviso at the end of
the second section, in my opinion it obviously refers to the expen-
ses of the candidate--not these of the voters, and so it is inappli-
cable to the present question. Therefore, construing the Act ac-
cording to its express terms, and “‘so as to suppress the mischief
and advance the remedy,” I answer the first and most important
question in the affirinative.

As to the second question, I am of opinion that there was evi-
dence for the jury that the letter in question was written and sent
by the dircction and authority of the defendant in error.

In answer to the third question, I am of opinion that there was
evidence that the defendant corruptly paid money to Carter on ac-
count of his having voted at theelection. A promise forbidden by
law as tending to corruption having been made by the defendant’s
agent, to pay money to Carter if he would vote as he did vote,
such money, when subscquently paid to him by the defendant’s

been written and seut to Garter by the direction and authority of j agent nccordingly, was paid in pursuance of & forbidden promise,
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the only consideration for which was a vote influenced thereby, !
and therefore, in the senso alveady cxplained, it was paid *¢ cor- |
ruptly.”  And if tho answer to the sccond question be right, that |
there was evidence of authority to write tho letter, there was, of
course, ovidence of authority to mako the payment promised
thercin.

I thus answer all the questions in the afirmative.

Croxrroy, J.—I thisk that, assuming the letter in question to
have been written and sent by the direction of the defendantin er-
rar, there was cvidenco of bribery within tho meaning of the lute
statute. That letter, under the circumstancesstated in the bill of
exceptions, seems to me to amount to a promise that the railway
expenses should be paid to the voter ifhe voted for the eandidates
named in the letter., 1o is reguested to come to Cambridge, and
to vote for the specified candidates, and toll that his railway ex-
penses will be paid.  And I do not think it consistent with any
fair and reasonable construction to suppose that any maun could
understand that his railway expenses were to be paid whichever
way he voted. Neither do I think that the offer could mean, as
suggested, that conveyances would be secured by railway, or that
the letter referred to pre-payment of the rallway faresby the can-
didates, leaving the voter to vote as he pleased. No arrangement
appears to have been made for providing railway carriages by the
candidates, and the arrangement acted upon was, that the voter
should pay for himself, and aftcrwards receive back the money;
and the expression in the letter seems to mo to refer to a repay-
ment of the expenses incurred by tbe voter. It was urged inar-
gument that the money could neoi be a gift within the statute,
because, ns it was said, there was a consideration for the repay-
ment by reason of the payment or expense incurred by the voter,
being at the request of the party making the promise, snd subse.
quently payiog; and it was contended that a payment of & sum of
money due for a valunble consideration would not be within the
statute. This doctrine would, however, as it scems to me, go much
further than could possibly be supported. It wonld, for instance,
include a payment as a remuncration for loss of time, if a voter
chould, at the request of the candidate, abstain from work that he
might come to vote for him.

It was said, also, that the voter really gets nothing, and if he
could recover the money as & sum laid down by him tfor the can-
didate, at the candidate’s request and as the candidate’s money,
8o that the candidaie would be liable to repay the amount which-
ever way the voter voted, as money paid by the voter for the use
of the candidate at his request, the case would be much the same
as if the candidate had provided travelling accomodation for the
voter, and it would be necessary to consider how far such provid-
ing travelling accommodation would be legal; but, according to
what I think the true construction of the letter, the money was
not to be paid by the voter as the ugent of the candidate, to be re-
paid back at all events, but I think the real agreement was, ¢ If
you vote for us, we will pay you the money you have expended for
travelling expenses, whicl, in the ovent of your voting the other
way, will fall upon yourself.” Aand this seems within the princi-
ple which requires that the voter's mind should be left unbiassed
to the last, and within the enactment of the statute as to the
promise of money. Part of the consideration for which the money
is to be paid is the voting for the particular caudidates, and the
promise is, therefore, to give money for so voting. I answer your
Lordships’ first question, therefore, in the affirmative. With re-
gard to the second question, I think that there was evidence for
the jury that the letter was written and sent by the authority and
direction of the defendaut.

I answer your Lordships’ second and third questions, therefore,
also in the affirmative.

Wirziams, J.—I am of opinion that ali the questiouns ought to be
answered in tho affirmative.

The latter appears to contain an implied promise to pay money
to the voter, namely, the amount of his railway expenses, if he
shall have incurred them by reasoa of acceding to the request con-
tained in the letter. Aund with respect to the motive of the promise
I am unable to understand how any doubt can be entertained that
the promiso was made simply in order to get the voter to come to
Cambridge and vote for Lord Maidstone and Mr. Slade; or in the

words of tho statute, “‘in order to induce him” (*‘any voter™)
*“to vote.”

As to tho proviso in the statuto that the enactment shall not ex-
tend to any monoy paid or agreed to bo paid for or on account of
any legal expenses bona fide incurred at or concerning any electivn, 1
agree with my brother Willes, that it refery to the expenses of the
caudidate, and not those of the voters, and is quite inapplicable to
the present question,

As to your Lordships' third question, tho answer to it necessari-
ly follows from the answers I havo given to the first and second;
for, if the defendant authorized the making & promise to pay con-
tained in the letter of the 1:2th of August, 1854, it is plam tbat he
also authorized the perfornmunce of that promise; and tho money
8o paid was, in my opinion, corruptly paid; because it was paid
ibn performance of a promise which the statuto says shall bn deemed

ribery.

Wignryay, J.—In answer to your Lordships' first question, 1
am of opinion that, assuming the letter of the 12th of August, 1854,
to have becn written and sent to Carter by the direction and auth-
ority of the defendant in error, there was ovidence fur the jury
that the defendant was guilty of bribery within the true intent and
meaning of the second scction.  The answer to this question turns
upnn the meaning to be attributed to that letter. If it was an un-
counditional promise to pay Carter’s railway expenses, it would not
in my opinivn, bo evidence that the defendant was guilty of bri-
bery within the meaniog of the Act; butif it was a promise to pay
Carter’s expenses, ‘“if he recorded his vote in favour of Lord
Maidstone and the defendent,” and upon that condition only, then
I think it would be evidence of & promise of mouney to a voter to
induce him to vete for Lord Maidstone and the defendant, and in
that case evidence for the jury that the defendant was guilty of
bribery within the meaning of the second section of the Act.

The mere promise to pey the railway expenses of 8 voter may
not be evidence for the jury that the person promising was guilty
of bribery, unless it also appears that the promise was given in
order to influence the vote; as the s~cond section, in order to
bring a promise to pay money to a voter within the definition of
bribery, requires the promise to be in order to induce the voter to
vote or refrain from voting.

If the words of the section are taken literally, a promise of
money to & voter to induce him to vote at an election, though with-
out specifying or intending that he should vote for a particular
candidate, would be within the defiuition of bribery in the second
section ; but giving a reasonable construction to the Act, it must
be understood to mean, that to coustitute the offence of bribery
the promise must be to induce the person to whom the promise is
made to vote for a particular candidate.

Any one who reads the letter in question may well be of opinion
that the postcript wasadded to induce Carter to come to Cambridge
and vote for Lord Maidstone and the defendant, by a promise that
bis railway expenses should be paid; and if so, it was evidenco
for the jury that the defendant was guilty of bribery within the
meaning of the second section of the statute, assuming that it was
written and sent to Carter by his direction and authority. In
answer to the second question, it appears to me that there was no
evidence for the jury that the letter in question was written and
sent by the direction or authority of the defendant.

With respect to the third question, if there had been any evi-
dence that the defendant knew of the postcript to the letter, the
subsequent payment of the money with his concurrence, would be
evidence of a corrupt payment of money to Carter on account of
his baving voted at the election ; but unless there was evideace that
the defendant knew of the precedent promise, the raere repayment
of the raitway charges for bringing the voter to Cambridge was
nota corrupt payment of money to a voter on account of his having
voted at the election, witbin the meaning of the Act.

CoLERVGE, J.—I am of opinion that, upon the assumption made
in the first question, there was evidence for the jury that the de-
fendant was guilty of bribery within the truc intent and meaning
of the sccond section. The Jetter was a promise of money in order
to induce a voter to vote; and whether the paymont of travelling
expenses, per 8¢, be legal or not, I am clearly of opinion that to
promise to do so, in order to induce a voter to vote, is within the
second section of the statute.
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2. By ‘¢ evidence for the jury” in the question, I understand any
such evidence as the jury might reasonably found their verdiot on;
and so understood, 1 answer the question in tho negative. The
record shows that the circulars, of which the letter in question was
one, had been prepared and printed in a perfectly unexceptional
form, and signed by the chairman. That which I ¢all the promise,
was added in manuxcript by the clerk to the defendant’s agent for
election expenses; merely as such clerk, I think hehad no implied
authority from the defendant to do 8o, nor had ho sny direct autho-
rity either from the agent or thedefendant todo it. But accord-
ing to his own account he did it because there being a discussion
as to the legality of paying the travelling expenses of out-voters
in the presence of the defendant, and the Zefendant heing a lawyor,
having been referred to for Lis opinion, consulted n law book, in
which appeared to be an opinion of Chief Justice Tindal on the
point, and then expressed bis own, tnat such expenses were legnl,
and that nothing beyond such was to bo puid. After the vote
given the agent himself anthorizes tue election auditor to pay the
sum admitted to be the bare legal expenses. These are all the
material facts. Now, upon these the defendant may be taken to
have authorized the payment of travelling expenses, because he
says beforehand they may be paid, thatitis legal to do so, and
his agent for cxpenses afterwards in cffect makes the payment.
But unless tho mere payment and the promise to pay in order to
procure the vote are the same thing, or unless there b~ reasonable
grounds from the evidence to impute to tho defendant taat he in-
tended to convey to those present more than he cxpressed (of
which I certainly see none), he, the defendant, clearly has furnish-
ed no evidence of authority, directly or indirectly given, to do
more thantopay the expenses, Now, in my opinion, thatis not the
same thing with a promise to pay in order to procure a vote. The
one I have already said I consider to be illegal; the other, simply
and by itself, I look upon as legal, becoming only illegal when
done corruptly. My reason for this latter opinion will be stated
in my answer to your Lordships’ third question.

8. I have alrcady stated my opinion that there was evidence
that the defendant paid money to Carter on account of his having
voted at the clection ; and the learned judge who tried the cause
is stated to have been of opinion that this was equivalent to his
haviug paid the money corruptly. According to bis view of the
statute, the word * corruptly ”’ is purcly superflucus and otiose,
for he expressly tells he jury that they ought to find for the plain-
tiff, if they were satisfied that the money was given by or for the
plaintiff, and that the moving cause for the gift was that Carter had
voted for the defendant, even though the amount was no more than
the fair and reasonable expense incurred, and though the defendant
honestly belicved he was committing no offence thereby. After
much consideration, I think that the judgment of the Court below,
which is opposed to the ruling at Nisi Prius, stands on sounder
foundations. It appears to me then, that it is material, in order
to bring an Act within the section, that it should have been done
¢ corruptly,” and that whatever may be required to satisfy that
word, the merely doing it because the vote had been given or with-
held is not enough. As a general rule, no doubt, the party’s
knowledge of the law is immaterial, or perhaps is to be conclusive-
1y presumed ; but here the statute expressly makes the operating
motive in the mind of the party material, and it adds that that
motive must be corrupt ¢ which is as much as to say, that it may
operate honestly aod without intent to interfere vnth the purity of
clection. .

In the present case nothing is found which a3 . "o defend-
ant, but that he expressed an opinion, founded o . v [ 2 great
judge, that such a payment, confined within very stri. lounds,
might be made, This might not have protected him if evidence
of & corrupt motive had been given: but to make 1t in itself evi-
dence of corruption seems to mo against candour and the proper
construction of tho statute. I thiuk, therefore, that this question
ought to be answered, like the second, in the negative.

April 17.

Lorp CraxworTa.—The 17 & 18 Vie. ¢. 102, s. 81, enacts that
the candidate at an election shall appoint an election agent; and
under the 15th section the returniug officer is to appoint an elec-

tion auditor, who is to audit all the expcnses. It was proved at
tho trial that all this had been done in conformity with the pro-
visions of the act. The first question now was, whether the pay-
meut of 8s. as travelling cxp nves to & voter—if such payment
were made by the authority of the candidate—was bribery within
the meauing of the Act. 1 that question were decided in the af-
firmative, it would be necessary to prove that the payment had
been made by the authority of the candidate. On the first ques-
tion, though it bad given rise to much discussion, bhe had never
catertained the slightost doubt that giving money to a voter thut
he may vote for & particular candidate was giving money withiu
the meaning of the section, which #aid ;—¢* Any person who di-
rectly or indirectly shall give any money to any voter to induce
bim to vote shall be guilty of bribery.” Surely, therefore, if 8
candidate snid to a voter, ** If you will come to Cambridge and
vote for me, I will give you whatever moncy you have to pay to
indemnify you,” that was giving the voter moncy to induce him to
vote. Thetr Lordships mght in their legislative capacity consider
it right to alter this portion of the Act, and say that money given
to pay the mere travelling expeages of an outvoter was not within
the meaning of the word * bribery ;" but they had now to decide
the question in their judicial capacity, and no doubt could be en-
tertained that such a payment was bribery within the meaving of
the section. The only question which remained was, whether
thero was evidence that the money so given was given by the
authority of the candidates, Lord Maidstono and Mr. Slade. It
had been proved in evidence that during a discussion which bad
arisen whother the payment to an out voter of his travelling expen-
ses was lawful or not, Mr. Sinde had said, for the gunaunce of his
ngents, that it was lawful. Surely, wlen the ageut wrote to the
outvoter, * Your railway expenses will be paid,” the irresistible
inference was that the payment was promised under the authority
of the candidate. These two points appcared to be perfectly clear,
and the only error in the case was, that the evidence did not war-~
rant a finding against the defendant oo both counts. Though the
payment of the ontvoter’s expenses from Huntingdon to Cambridge
was corrupt—the sense in which his Lordship used the word ¢ cor-
rupt” was that the payment was in violation of the statute—he
thought it clear that the Legislature never meant that two penal-
ties should be recoverable, one for the promising of money, and
oue for the payment of it. Under these circumstances, what course
ought to be persued? He had thought that there should bea
ventire de novo, but on consideration had he changed bis opinion,
for the objection taken was not pointed to that part of the case.
It appesred that an arrangement had been made, and that the
plaintiff in the Court below was willing to forego one of the penal-
ties, and to enter a nolle prosequi on one court. It appeared to
kim that the judgment of the court below awarding & vemre de
novo was wrong, and he would recommend to their Lordships that
judgment should be entered for the pliantiff, but with his counsent,
on one count only.

Lorp WexsLeyDALE.—With respect to the first proposition, the
Court of Exchequer Chamber bad been unanimously of opinion
that money given to a voter for travelling expenses, with the im-
plied condition that be was to vote for a particular cendidate, was
a payment in violation of the Act of Parliament. Taking the let-
ter written to the voter Carter, there could be no doubt that his
railway expenses were to be paid if he did what was requred of
bim—tbat was, to come to Cambridge and record his vote for Lord
Maidstone and Mr. Slade. On that part of the case there had
been no doubt in the minds of the learned judges who bad advised
their Lordships. Then came the more important question, whether
this payment could be traced to Mr. Slade or his agent. It was
a clear proposition of law, that if a man employed an agent for a
perfectly tegal purpose and the agent did an illegal act, it did not
bind the principal, unless the principal bad given the agent author-
ity to do all that he could, legal or illegal, for his client, in which
case the principal must be bound by the illegal acts of his egent.
Two of the learned judges, Bramwell, B., and Wightman, J.;-who
who have given their opinions, concidered that there was not evi-
dence to prove that the letter to Carter bad been written by the
authority of Mr Slade; but the jury, who had seen the witaesses,
and were, thorefore, more competent to form an opinion, had come
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The jury wera perfactly right in com-
ing to that conclusion. [t mattered not whether Mr. Slade sup-
poscd that he was acting perfectly right. Me, Slade, acting on
tho decision of Lord Chief Justico Tiudal, no doubt thought it per-
fectly fair to offer the autvoter the payment of his expenses to the
poil.  Ife confessed that he was not perfectly satisfied that such a
pryment was corrupt within the meaning of the statute; but as
this part of the case was abandoned, he concurred with the noble
and learncd lord (Lord Crauworth) that the judgment of the Court
below ghould be reversed.

e —(—

to o different conolusion.

Loxp Craxwortit.—Judgment will be entered for the plaintiff

on the seventh count, he entering a nolle prosegus on the eighth.
Judgment accordingly. * 6 Weekly Reporter, p. 487.

GENERAL CORRESPONDENCE.

1 the Editors of the Law Journal.
Belleville, 19th June, 1858.

Gentlemen,—In your last issue is a lotter signed ““R. W. E.”
to which you add a note pointing out the proper course for
the paity, calling on me for an explanation, aud saying you
reject some of the letter, thereby allowing an unfavorable im-
pression to be raised against me,

Do you wish to set your journal up as a dictator of indivi-
dual barristers’ conduct, and make it an arena in which they
are to fight paper wars with every scribbling debtor who may
fancy himself aggrieved? If so, the sooner the Bar under-
stand you the better.

Since you chose to print the letter, in justice to me you
stould have given it all.

Ignoring the right of putting barristers on their trial, I
feel it necessary to state in reply to “R. W. E.,”” that costs
were taxed in pursuance of o Judge's certificate granted for
that purpose, aud that I have no acquaintance with “R.W. E.”

In conclusion, I beg to say, that in my opinion you would
have served your own aund the Profession’s interest better by
quietly pointing out to “R, W. E.” his remedy, than by pub-
lishing his letter.

Mr. “R. W, E.” never asked me for an explanation, which
he might have had at any time.

I am, Sirs,
Yours, &e. &c.,
Ron. P. JELLETT.

[We desire Mr. Jellett to understand that whenever he
writes to this Journal he is to adopt a tone very different
from that which pervades the above communication. We
expect correspondents to observe some courtesy even when
finding fault from interested motives with the course which
we as public journalists, in the discharge of a public duty,
find ourselves obliged to pursus. Under ordinary circum-
stances we should reject such a communication as the above.
‘We know our duty too well, and are too well resolved to dis-
charge it without fear, favor, or affection, to be lectured by
Mr. Jellett. When we need his advice we shall ask forit;

Our 12 Vic, cap. 27, 8. 64, against bribery is in substauce and
almost in words the same as Eog. Stat. 17 & 18 Vic. cap. 102, 8.2,
under and upon whioh the foregoing opinions were delivered.—
{Eps. L. J.]
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and in the meantime we beg him to keep it until it is asked.

Now that Mr. Jellett has appeared in our columns under
his own signaturo, we give him the namo of our correspon-
dent, vig,, Mr, R. W. Errott, of Millbrook, If any one hasa
right to complain that woe omitted part of Mr. Errett’s letter,
it is not Mr. Jellot but Mr. Errett. The omissions wero made
80 as not to give Mr. Jellett unnecessary pain. 1ad he any
acquaintance with the courso pursued by legal periodicals in
England, he would have koown that what we did was in all
respects correct. A statement was addressed to us as Editors
of a public journal, which, on the facts disclosed, exposed a
wrong. The name of the writer was furnished to us. We
commented on the fucts as given ; and not only was the course
wo took in publishing tho letter correct, but our comments
were correct, Wa said then, and we say now, that whether
Mr, Jellet was or was not entitled to County Court costs, he
had no right to charge Mr. Errott the costs of a certificate of
judgment,

Mr. Jellett, in his communication, wholly refrains from
giving us any light as to the nature of the case. He con-
tents himself with stating that costs were taxed ‘‘in pursu-
ance of a judge’s certificate granted for that purpose.” Since
the receipt of Mr, Errett’s letter, we have been informed
that the case was one arising out of the iniquitous practice
followed by Yankee Patent Medicine vendors, wha, by the
advice of lawyers, often as much to blume as themselves,
take advantage of a defective Iaw to bring demands in County
Courts which properly belong to Division Courts. Wkile
admitting that Mr. Jellett or any other member of the pro-
fession has a right to avail himself of the law as it s, we
oannot deny the right of Mr. Errett or any other sufferer to
make use of our columns as a vehicle of complaint.

The defect in the law 1ay be thus briefly stated. Comstock,
and other vendors of quack medicines, though living in the
United States, sell large quantities in and through Upper
Canada. To prove their demands for payment, a commission
to examine witnesses is in every case issued, ro matter how
trifling the demand. That commission cannot, as the law now
stands, be issued from a Division Court,—ergo, a suit for 5s.
may he brought in & County Court. Theso suits until lately
were brought in the Superior Courts of Common Law, because
the power to issue the commission was confined to those Courts.
On the representation of the Judges of the Superior Courts an
Act was, duriog last session, passed, which confers the neces-
sary powers upon County Courts. Now we propose that the
power shall likewise be conferred on Division Courts. This,
and this only, so far a3 we cr.. see, will effectually prevent
the iniquity of the present practice. But even as the law
stands we are not satisfied that u County Judge should in such
cages graut a certificate for County Court costs. If it could
be shown that the costs of bringing a witness into Upper
Canads, to prove the demand, would be less than the costs
of a County Court suit, a certificato might well be refused.
Were this done, the patent medicine veudors would be com-
pelled to prove their demands without commissions, aud so
Judges and lawyers would be relieved of the disgrace of

making the law an engine of oppression.—[Eps. L.-J.]
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To the Editors of the Law Journal, Toronto. MONTHLY REPERTORY.
GexnTtLEMeN,—If there is one thing it scems to me more
strange than another in the delivery of judgments by the COMMON LAW.
Courts of Queen’s Bench and Common Pleas, it is to see the
REeGINA v. GRORGE MIcmAEL JENNINGS, Jan. 28.

few barristers who attend on the days appointed for the
reading of judgments, and the little interest that they take
in what is transpiring when the judgments are being read.
Having reflected on this apparent disrespect to the beuch, I
humbly suggest there is a cause for it and that the removal of
thecause (which can be done by the Judges themselves) would
be a remedy.

The days for the delivery of judgments in each of the
Courts is I have noticed regularly made public in the * Diary”
of the Law Journal, so that the profession are beforehand
made acquainted with this useful and it ought to be considered
necessary information. So far good. When the days arrive
the Clerk of each Court is furnished with a list of the cases
in which decisions are to be pronounced, and these generally
numbered in a series. So far still good. Each member
of the bar who attends hasit is presumed some object in
attending, and that object is generally it is presumed to hear
the adjudication of some particular case or cases. He finds
the coses on the list or he does not. If he finds them on the
list he naturally concludes that he will hear the judgment
read in its order, and if it is low down on the list and he has
other engagemants he will so arrange matters as to be present
when the judgment is read; but here he is liable to be mis-
taken; for the judgments instead of being read as enumerated
in the list (which they might easily be) are often taken up
helter skelter, as if thero w. -eno listat all. 'The effect of this
is almost to destroy the utility of the list. If it is necessary to
read the judgment in every case on the list whether counsel
are present or not, (and I respectfully submit it is not) then
assured!y the order mentioned in thelist ought to beobserved ;
but whatis the use of reading judgments in a case when no
person interested inm the cossis presemt? Would it not be
enough to name tho case and ask if there is auy one interested
preseat, and if not to hand the judgment to the reporter for
publication, having first shortly stated the determination of
the case? Were this done the Court would not be exposed to
the mockery of reading judgments to empty desks and silent
walls, or if there should be professional men present, such
would not be subjected to the reading of s judgment in a case
in which they have no concern, and to the vexatious delay in
the reading of the judgments in their own cases for which
they have taken the trouble to attend.

Yours truly,

Toronto, June 23, 1858. Lex.

[The remarks of our correspondent are not devoid of interest.
The evils to which he refers certainly do exist. We feel it is
enough for us to insert his letter and leave the rest to the
Courts, whose disposition to oblige the bar is no .ess than
their ability so to do. We shall be at all times ;;'ad to give
publicity to any communication from members »" che bar on
real or supposed grievances, if by 50 doing wn ¢iall be likely
to effect good, and in this spirit we publish tho iater of *“ Lex.”
—Eps. L. J.]

C.C.R.
‘Larceny as servant—Surplusage—Conviction for simple larceny—
Stealing from agent the property of the principal.

If, upon an indictment for stealing, &3 a servant of the prosecu-
tor, money alleged to be his property, it appears from the «videnco
that the prisoner stole the mouey from him but that he was not
his servant, tho allegation in the indictment, that ho was his
servant, may be rejected as surplusage, und the prisoner may be
convicted of simple larceny.

Q. B. Rexrny . BuTLER AND AXOTHER. Jun. 28.

Money kad and received—Abortive contract for transfer of shares in
Joint Stock Company.

The plaintiff and defendant, on the 21st August, 1856, con-
tracted through brokers on the Stock Exchange for the sale by
the defendant to the plaintiff of 10 shares in the Royal British Bank,
the decd of settlement of which required 7 days notice of any intend-
ed transfer, 2s well as consent thereto on the part of the directors.
No such notice was given in the preseant instance, but it had never
been the practice of the bank to require it in the case of sales,
through the Stock Exchange, and no consent was obtained, unless
that was to be snferred from the transfer clerk at the bank giving
a blank form of transfer to the dcfendant’s broker, to be filled up
by him. The defendant executed the transfer on the 2ud Septem-
ber, and on the 3rd the bank stopped paywent. On that day, the
stoppage being then known to both parties, the defendaunt's broker
tendered to the plaintifi's broker, the transfer so executed, although
unstamped ; but he refused to accept it or to pay the money, and
on the same day, the plaintiff desired him not to pay it under any
circumstances. On the following day, in quetce of & decisi
of tho committec of the Stock Exchange, to whom the matter was
referred, the plaintiff’s broker paid the amount to the defendant's
broker, and the plaintiff being then threatened by his broker with
legal proceedings, reimbursed him.

Held, that the plaintiff was not entitled to recover from the
defendant as for moncy received to bis use.

EX. Jan. 21.

Counfy Courts—Appeal—Intcrpleader issue—Value of goods seized
—19 § 20 Vie., cap. 108, sec. 63.

An appesl lies under 19 & 20 Vic., cap. 108, sec. 68, from the
decision of & County Court Tudge on au interpleader issue, if the
value of the goods scized excecds £20, altbeugh the debt for
which they are taken bo less than £20.

VALLANCE v. Nasit.

EX Bowes v. Fostxs. Jan. 29.
Action—Dlaintiff’s fraud—Receipt given to deceive third parties—
Stmulated sale—Trover.

The plaintiff, apprchending that an cxccution might be put in
upon bis goods, colluded with the defendant that in the event of
their seizure, the defendant might appear to be the owner of
them, and with tbat view made out an invoice of the goods to the
dcfendant, gave & receipt for the purchase moncy, and a person
was put in possession, as if for the defendant, no money passing,
and the entire transaction being s sham.

Held, that the plaintiff might waintain an action against the
defendant for the conversion of these goods, and that he was not
precluded from shewing that the receiit was given mercly to
defraud execution creditors; and that the property in the goods
was never transferxed.

Alner v. George, 1 Camp. 892, overruled.
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EX. CrarRkE v. SmuTiL Jun. 30.

Practice~Altering date of 1writ of summons.

The date of a writ of suminons cannot now ho altered after itis'
issued

Q. B. HeaLey v. Jouss. Jan. 30.
Costs—Bulls of Erchange Act—18 § 19 Vic., cap. 67—City of
Tondon Small Debts Act.

The City of London Small Debts Act, 156 & 16 Vie., cap. 77
does not deprive a plaintiff of his costs under 18 &19 Vic., cap 67
(Bills of Exchange Act) where the bill sued upon is under £20,
and the plaintiff and defendant both reside within the limits of
the City of London Act.

C.P. Horraxp v, Juob. Juan. 27.
Commen Law Procedurc Act, 1864—Ucference to Judge of County

Cuurt—Several issues—Iicference back in order to have « finding

on all the <ssues.

EX. MaTTuEWS v. MARSLAND.
DPractice—Right of defendunt to appeur and defend urder 18 § 19
Vie., cap. 67.

The defendant has a right to set up any defence which is
not merely fictitious, to a bill of exchaoge, aud caunotbe deprived
of this right under 18 & 19 Vie,, cap. 67.

C.D. Perrarr v. MARKWELL. Jun. 27,

Common Law ’rccedure Act, 1838, sec. 3—Reference to Master
—Matters of mere account which cannot conveniently Lo tricd in
the ordinary way.

C.C. R ReGiNA v. Avan JEssor. Jan. 28.

Fulse pretences—obtaining too much change for a bank note by
misrepresenting the amount of the note.

Fraudulently misrepresenting the amount of o bank note, and
thereby obtaining a larger sum than its value in change, is obtain-
ing money by false pretences. although the person deceived has
the means of detection at hand, and the note is & genuine bank
note.

C.C.R. Jan. 23.

Fulse pretences—cbtaining check—Allegation of ownership.

An allegation in a count for obtainin_ a check, describing it as
¢ for the sum of £8 14s. 6d. of the moneys of William Willis,” suf-
ficiently doscribes the ownership of the check.

ReGisa v. Goprrey.

C.C.R. ReGiva v. Trowas WriGur. Jan. 23.

Larceny as clerk, evidence of—Misappropriation by a bank clerk hav-
ing entire control of an officein his own house— Determination of
exclusive possession by depositing money in safe— Conviction of
stealing ** some money™ sufjicient— Embezzlement.

Upon an indictment for cmbezzlement, it appeared that the
prisoncr alone conducted an office in conncction with a branch
baok, and that his salary included his services aud the providing
of the office ju bis own house, where he carried on another busi-
ness. The expense of fitting up the officc were borac by the
bank, who provided sn iron safe, their property, into which it was
the prisoner’s duty to put any money, received during the day, at
night. The manager of the branch bank kept oue key, and the
prisoner another. It was the prisoner’s duty to receive money
and put it to customers accounts with the branch, and pay checks
on the branch. He furnished to the manager a weckly account ;
and it was his duty to pay over weckly to the manager the excess
2ot required at the office. He also received moneys occasionaily,

| accounts.
| his cash counted and found correct; but although for two years

Jan, 29. |

when required, from the branch, which were entered in his weekly
In Reptember, 1855, his accounts were audited and

afterwards e furnished the weekly aceounts, no examination was
made during that time of the balances appenring from them to be
in his bands. In September, 1857, the manager of the branch hav-
ing appointed a time for examining the cash in hand, the prisoner
snid he was very sorry he was about £3000 short in bis cash, and
handed over all the cash he said was left, amountiog to £755. 104,
which he took from a drawer in the counter, and not from the
safe. Hesubsequently, alvo, admited in writing that he had taken
the amount appearing iu his weekly return of September 12, 1857,
enteved as a deficiency of £3021. 9. Od.

The judge advised the jury to coavict of larceny, if satisfied
that any part of the sum lhad at any time during the two years
been taken from tho money seat by the branch, or from the money
which, having been received from customers, Aad been placed in
the safe, and included in the weekly accounts ; and the jury found
the prisoncr guilty of larceny as a clerk in having stolen some money
recewed from customers which had been placed i the 2afe and made
the suliject of a weekly account, but that they dud not find that he had
stolen any of the money sent from the branch.

Ifeld, that the conviction was right; that there was cvidence to
£o to the jury of larceny, as it was to be assumed that the prisoner
did his duty in putting the money received from customers durirg
the day into the safe at night; that his exclusive possession of
such money would then bo determined, and the taking be lar-
ceny ; and that the finding that the prisoner stole ¢¢ some money”
was sufficiently certain.

EX. Jan 30.

Practice—Interrogatories—Amendment by the court or judge.

RoBsoN v. CRAWLEY AND COOK.

If the interrogatories are drawn far too wide, it is not for the
court or & judge to cut them down to the proper limits, but they
will be rcjected in foto.

C.P. Acanr axp OTHERS v. THE OrFICIAL MANAGER 02 Jan. 26.
ATENEUM Lire Assuraxce SocieTy.

Public company— Dcbentures—unauthorised borrowing of money by
directors—Construction.

It is no defence to an action on debentures under the seal of a
public company, that the directors had not sufficient authority
under the deed of settlement to borrow the money.

When there are claims in a deed of settlement enjoining strict
formalities in the making of contracts; these provisions must, not-
withstanding general words, be confined to tho class of contracts
mentioned in these clauses.

Quere, per Wiliams J., whether these provitions to control the
common law are legal?

EX. Brooxzs ». Cox. Jan. 2.

Attorney and client—DPayment of costs by Attorney—Authonity to
compromise.

The plaintiff’s attorney, in an action for breach of promiszo of
marriage, was an assenting party to & compromise effected after
the case had been called op, by which it was agreed that the ver-
dict should be entered for the plaintiff for £40 damages, thatinan
action for seduction, entered for trisl at the same assizes, by the
piaintiff’s father against the same defendant, a juror should be with-
drawn, and that no bastardy order should be applied for against
the defendant invespect of the birth of a child of which the plaintiff,
in the first mentioned action had been delivered. The plaintiff re-
pudiated the arrangement, denied that any authority had been given
to her attorney with reference to any applicatioo in bastardy, and
applied at the Quarter Sessions for an order in bastardy. The
Court, in making absolute a rale for 8 new trial, on the appplica-
tion of the defcndant, required the plaintifi’s attorney to pay the
costs of the rule. ;
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EX. Fire v. Rousp. Feb. 1. Ileld, that he was entitled not mercly to his costs out of pocket

Jurisdiction—Cause of action— e we (o sue def:ndant residing abroad
—Promusory note—Statute 16 § 16 Vic. ¢. 76, s. 18.

A promissory note, by which the defendant promised four
months after date to pay the plaintiff £150, was made in France,
auddelivered to the plaintiff there. In the margin of the note there
was written ¢ Payable at Messrs. J. L. & Co., bankers, London.”
The note was presented at maturity to the London Bankers, and
was dishanoured. The plaintiff obtained a judge’s order, giving
lcave to proceed in an action against the defendant, & British sub-
ject residing abroad, under 16 & 16 Vic. c. 76, s. 18, which enables
the Court or a judge to givo such leave ‘“ upon being satisfied by affi-
davit that there is a cause of action which arose with in the juris-
diction, or in respect of the breach of o contract made within the
Jurisdiction.”

IHeld, that a sufficient cause of action avose in England to satisfy
the statute, and that the order was properly wade.

EX.C. Lee v, COoOKE. Feb. b.

Distress—Second distress rendered lawful by reason of the distrainee
having frustrated the first by wrongfully removing the goods—Sale
by auction of a stack standing upon the land of the distrainee—De-
livery and Receypt—Lien.

If there is a fair opportunity and no legal cause why a distrain-
or should not work out payment by means of & single distress, itis
his duty to work it out by one distress, and hecannot Jawfully dis-
train again; but, if the purchaser of *he goods distrained is pre-
vented from getting them by the wrongful act of the distrainee in
converting them to his own use, and has never had an opportunity
of getting them a second distress is lawful.

The defendant in distrainiog upon the plaintiff distrained a stack
standing upon bis land; and whilst still standing there it was
knocked down to L., at an auction where the distress was sold
It was & condition of the sale that purchasers should remove lots at
their own expense, take possession and pay at the fall of the ham-
mer (or with the Auctionecr’s permission at the close of the sale)
the sale being for ready money. After the sale the auctioneer left
the stack for the purchaser to take away ; ho did not then attempt
to take it away, but upon his goingto the premises four days after-
wards with bis cart for that purpose, the plaintiff, who at the sale
Lad said, it would be one thing to buy the stack and avother to
take it away,” assaulted him and prevented him from removing it,
kept the stack and converted jt. L. never paid the price, but
the jury found that be had never at any time after the sale badan
opportunity of taking the stack away.

IHeld, that upen these facts, this distress baving been rendered
abortive by the wrongful acts of the pluintiff, s second was
lawful,

C.CR. ReGiNA v. TREBILCOCK. Feb. 1.
Larceny by bailee— Recommendation to mercy no part of verdict—In-
tention permanently 1o deprive viner.

The prisoner having broken open a plate chest, of which he was
bailee for safe custody, and pawned the contents wastried for the sim-
ple lavceny.  The iury found bim guilty. bot recommended him to
meicy, *¢ believing that he intended ultimately to return the pro-

erty.”’

Held, that the couviction must be sustained; for upom the
facts there was evidence of larceny, and it does not appear from the
recomendation to mercy, which is no part of the verdict, that the
jury believed that the prisoner at the precise time when he took
the property intended to return it.

C.P. BryasT v. WiLsos. Feb. 1,
Practice—Rules 1686, 167 of Hilary Term, 1858 —Notice of employ-
ing atlorney.

f The plaintiff was an infant, and sued out & writ in person. The
declaration was indorsed ¢ E. B., next fricnd at C’s., 8 Symond's
Ion, Chancery Lane.” C. was in fact an attorney. The plaintiff

having rocovered in the action,

a3 if the nction had been conducted in person, but to bis costs as
appearing by attorney.

CATLIN v. KenyoTr. Jun. 30,

C. P.

Entering satisfaction on record—Ca. sa.~—Discharge out of cuslody
with plaintyf's consent.

If a defendant in custody on o capias ad satisfactendum issued
on n judgment be discharged out of custody with the plaintiff’s
consent, upon agreeing to do or to omit to do something, and nfter
his discharge, in breach of his agreement, docs not do or does not
owmit to do, as the case may be, the actin question, still the court
will, on the application of such defendant, order satisfaction of
the judgment to be entered up.

C. P. Feb. 2

Discharging out of custody under 48 Geo., III, cap. 123— Eject-
ment—Common Law Procedure Act, 1852, secc. 207,

By 48 Geo. I1L, cap. 123, persons in execution upon any judg.
ment for any debt or damages pot exceding the sum of £20,
exclusivo of the costs recovered by such judgment, who have lain
in prison thereupon for the space of 12 calendar monthy, are
upon application to be discharged. This statute was formerly
beld to apply to the action of ejectment, there being formerly
nominal damages in that action. Since the Common Law Pro-
cedure Act came into operation there are no damages in the
action of ejectment ; but by sec. 207 of the last mentioned Act,
it is enacted that ** the cffect of a judgment in an action of eject-
ment under this Act sball be the same as that of a judgment in
the action of ejectment heretofore used.”

IHeld, that 48 Geo. I11., cap. 123, applies to the present action of
ejectment, where the defendant is in execution for tho costs.

Hosrsrzys v. FrAXKS.

EX. Feb. 12,
Cooxes . Tue BristoL AND Exerer Rainwav CodPaNy.

Carriers—Loss of goods—Action—Payment of compensatio, to
consignor.

It is no answer to aun action against carriers by the owaer of
goods lost (who was the consignee), that the consignor, after the
loss of the goods, claimed compensation, and that the carriers,
without notice, and believing him to be the owner, paid compensa-
tion to him.

C.P. Feb. 9, 25.

Contract—sale of goods on board—Arrival of the ship withoue
the goods.
There goods were sold *‘to be paid for 14 days after finishing
the landing, to be delivered on safe arrival of the Countess of Elgin.”
Held, that this was a contract conditional upon the arrival of
the sbip only, and that the defendants were bouud to perform the
contract whether the ship brought the specified goods or not.

Hare v. Rawsox.

EX. Feb. 11.

Contract of service—Dissolution of parinershyp—Nominal damages
~New trial.

Where a clerk bas entercd into the service of a partnership for
a term of years, and upon a change of partuers, congcnts to
cancel the old agreement vpon a new agrecment with the new firm
beiog entered into, and thercupon he entersinto the service of the
latter rm, the question for the jury is, simply, whether orno s
new sgreement bas been entered into ?

The court will not grant & mew trial on the ground that the
plaintiff is entitled to nominal dawages, if nominal damages bave
not been claimed at the trial.

Quare—whether a mere change of partuers is a breach of con-
tract to employ for s term of years?

HoBsoN v. CowLEY AND MADELEY.
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REVIEW OF BOOKS.

A Haxovy Book ox Prorerty Law; in a Series of Lotters by

Lord St. Leonards. New York: Appleton &Co. Toronto:
Maclear & Co. Price 75 cents.

A very extraordinary book ; as useful as it is extrnordinary.
The noble and learned author of it tells us that, in his youth
and in his manhood, he has written much for the learned in
the law, and usks the question, * why should I not, at the
close of my career, write sumewhat for the unlearned?”
There was no reason why he should not, and many reasoos
why he should do so. Iis letters to ““a man of property,”’
published nearly a half century since, was the most successfu
attempt ever made to popularize law. ‘They were written by
him when known as plain * Edward Burtenshaw Sugden,”
and now it is proved that, in this description of literature, his
only equal is himself. Ilis * Ilandy Buok on Property Law,”
though containing much that is in his ¢ Letters to a Man of
Property,” takes a more extensive range, and the character
of sirplicity is wonderfully sustained throughout the entire
volums. It woula be absurd for us more at length to review
any production on 2 legal subject from a legal mind such as
that of Lord St. Leonards’. The immense suale of the work is
the best proof of the wisdom that originated and the learning
that executed it. The thanks of every landed propri-
etor in Canada and the United States of America are due to
Appleton & Company, for having reprinted *The Mandy
Book,” so as to place it within the reach of all, at a price so
swall that none need be withont it.

The following are the contents:—

Difference between Law and Equity—Sales and Purchases
~—Rights of Husband and Wife in their several properties—
Judicial Separation and Divorce—Father and Mother’s power
over Children — Mortgages — Leases — Settlemenus——\\yills——
Trustees — Title scquired by Possession—Time of Barring
Charges—Church patronage.

Tae Moxtary Law Rerortex. Edited by John Lowell and
Samuel M. Quincy. Boston: Crossby, Nichols & Co. New
York: John S. Voorhies.

No. 1, Vol. II. commences a new series of this Wark, with
50 extra pages, without additional charge. This number con-
tains an article on * Flats and Alluvion;” and Reports and
I!i‘ﬁest of Cases from the Circuit, District and Supreme Judi-
ci

ducted and valuable publication. The terms are $3 perannum.
There are thirty-one cases in the number before us.

Or1xtovs of EMiNENT LAWYERS 0N vARIOUS PoINTS OF ENcLISH
JGRISPRUDENCE, CHIEFLY CONCERNING THE Coronies, Fism-
ERIES AND CoMuERCE oF GreEaT Britaix; collected and di-
%ested from the originals, in the Board of Trade and other

epositaries. By George Chalmers, Esq., F.R.S, SA,
Burlington, Va.: €. Gooderich and Company, 1858, To.
ronto: A. I. Armour & Co.; and J. C. Geikie. Price $5,

This is the cheapest and best reprint of an English work
that we have seen fur “ many a long day.” The original is
not only very scarce, but sold at the modest sum of five gui-
neas. ‘The reprint, which contains all that the original does
and in_appearance is superior to it, can now, owing to the
enterprize of C. Gooderich and Company, be had for five dol-
lars. The book is of great value to us and to all countries,
either at present or which have been colonies of Great Britain.
The American editor, after pointing out the value of the book
to the people of his couptry, says, *The adjoining British
Colonies, the growth of which it is 50 pleasant to us to wit-

Courts of Massachusetts. It appears to be an ably con-j

ness, and who so largely avail themselves of our publications,
will feel an interest in this production of our press. Itis
quito as much dedicated to them as to ourselves.”  Indeed we
are furnished with the best opinion which an Upper Canadian
cnn ask on the merits of such a work—that of the Chief Jus-
tice of Upper Canada. In writing to the publishers, when
they announced the work, be says, *“ It is a work difficult to
1be procured in England, and it will be a valuable service ren-
dered tv the profession to afford them more general access to
a work which contains many able discussions of lawyers of
preat eminence, on both sides of the Atlantic, of questions
highly interesting both in a historical and legal poiot of view.”

The author was induced, in the first instance, to publish the
Opinions * with the well meaning hope of contributing some-
waat to tho useful stock of periodical knowledge which the
profession and the people enjoy, as the safest shield of private
rights, as the noblest palladium of the Yublic good, In such
an ompire as ours ; whose interest and whose pride it is to be
governed by law.”” It may not be out of place, for the infor-
mation of our readers, to state something as to the Biography
of the author. 1le was born in Fochhabers, in Scotland, in
11742, and educated at King’s College, Aberdeen. He studied
f!nw in Edinburgh ; and, in 1703, proceeded to Baltimore, in
‘the State of Maryland, where he acquired a responsible and
Jucrative business. During the revolution, he cspoused the

Royalist cause, and shortly afterwards returped to Great
{Britain. In 1775, having arrived in Great Britain, he applied
himself to the study of the history of the British Colonies in
North America. In 1786, he was appointed Chief Clerk to
the Committee of the Privy Council, charged with ¢ the con-
sideration of all matters relating to trade and foreign planta-
-tions.” Owing to this appointment, he had free access to all
ithe archives connected with the Colonial interests of Great
Britain. From these archives he gathered and published the
‘Opinions, the subject of the volume now before us,  He died
in London, on slst May, 1825. The work has never been re-
printed, until now, since 1814, when it made its first appears
ance in London,

The following ave the contents:
First.

The King’s prerogative abroad.
1. Of his ccclesiastical authority.
II. Of his civil authority.
The King’s rights—his power of tazation over con-
quests—bis graots.
Secondly. Of the” King’s general jurisdiction abroad.
Thirdly. How far the King’s subjects, wwho emigrate, carry with
them the English law.
1. The Common Law.
II. The Statute Law.
Fourthly. Of the Colonial Institutions.
I. Of the Governor.
II. Of the King's Council.
111, Of the Representative Assembly.
IV. Of the want of Sovereignty in Colonial Legislatures.
V. Of the various modifications which the constituted
Assembly admits.
VI. Of the Colonial Judicatures.
Fifthly. Of the Admiralty Jurisdictions.
Sizthly. Of the National Fiskeries.
Seventhly.  Of Commerce.
I. Manufactories set up abroad.
II. The Acts of Navigution.
1II. Miscellaneous matters of Trade.
1V. Of Coins.
Eighthly. Of the Law of Nations.
1. Treaties.
1L, The lefal effects arising from the direct independence
of the United States.
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Coxyox Preas Rerorts, by Edward C. Jones, Esq., Barrister
at Law, Reporter to the Court.  ‘loronto: Henry Rowsell,
Woe have reccived from the Publishers, No, 9, Vol. VII of

these Reports which like these of the Queen’s Bench, reflect

the greatest credit on Mr. Rowsell. The subscription is $9
per volume of twelve numbers—payable in advance.

First Rerort oF THE CoMMIssioNERS ON THE CoDE—STATE OF
NeEw York.

This Report ushers in a general analysis of the Codes pro-
jected by the Commissioners, David Dadley Field, William
Curtes Noyes, and Alexander W, Bradford. Tbey are re-
quired, before reporting any portion of the Codes to the Legis-
lature, to dis*sibute the work among the Judges and others
for exawination, and afterwards to examine it, and, upon
revision, to distribute it anew, and then leave it siz months
for further examination.

‘We have no confidence in codification ; but, so far as wecan
judge from the avalysis, the Commuissioners we think have
gone thoroughly into the vast and complicated subject, and
exhibit great discrimination, judgment and learning, in the
divisions they have made. We shall anxiously look for the
portions of the work as they may be issued.

Tur Law Macazine aND REVIEW, oR QUARTERLY JOURNAL oOF
JurisprypBNCE.  London: Butterworths, 7 Fleet Street,
Law Publishers to the Queen’s Most Excellent Majesty.
We are glad to acknowledge among our English exchanges

the receint of this standard publication. It isas may be per-

ccive((ii from the title, The Law Magazine and Law Review
united.

The Law Magazine was commenced in June 1828 and con-
tinued until May 1344 in an unbroken series of 31 volumes.
Then a new series was commenced and continued until May
18536, in an uobroken series of 24 volumes. Not only has
each volume an Index of subject matter, but therc are three
general indexes. Volume 13, O. 8., contains a general index
to tho twelve preceding volumes, and volume 31, 0. S., con-
tains a general index to the volumes, from 13 to 31, 0. S, in-
clusive.” So volume 12, N. S,, contains a general index to the
preceding eleven volumes of that series, but no index of the
volumes from 12to 24, N. S., though really nceded, has yet
appeared.

The Law Review commenced in November, 1844, and con-
tinued until May 1856, in an unbroken series of 23 volumes
each having an index, but without, so far as we can learn,
any geuneral index,

In May 1856, the two publications each covering the same
ground, became united. The number before us, that for May
1858, is No. 9, of the united series, No. 119 of the Law Maga-
zine, and No. §5 of the Law Review. It as usual contains
several articles of great professional interest,—not the least
interesting of which is a biographical sketch of the late Sir
William Heory Maule. The Yrice of each number is five
shillings sterling, or twenty shillings sterling, per annum—~a
price so moderate that no one at all interested in Jurispru-
dence, whether law student, lawyer or legislator, should be
without this really excellent publication.

We would suggest to the publishers the expediency of pub-
lishing a general index to the Law Review, 23 vols., and
a second index to vols. 13 to 24 inclusive, of the Law Magazine,
cr still better, a general index to all volumes of the Law Maga-
zine and Law Revicwo (o the time of the union in May, 1856.
‘This would be worth to the publishers much more than its cost,
and would be to all who possess or desire to possess the Law
Magazine and Review of {nestimable value. The work at pre-
scot, though containiug much ihat is able—much that is in-
teresting—much that is valuable, too much resembles a sealed
casket without a key.

Excuisn Revorts 1N Law axp Equity, containing reports of
Cases in the Mouse of Lords, Privy Council, Courts of
Equity and Commun Law, aad in the Admiralty and
Ecelesiastical Courts; indluding also, Cases in Bankruptey
and Crown Cases reserved.  Edited by Chauncey Swith,
Counsellor at Law. Vol. XL, containing Cases in tho
Houso of Lords, the Privy Council, the Court of Queen’s
Bench, Common Pleas and Exchequer, and also Crown
Cases reserved during the year. Boston: Little, Brown &
Co. 1858.

'I'his volume contains no less thaa 125 cases.
got up in the publishers’ usual good style.

We can add nothing to what we have on previous occasions
said of the value and reliable character of this work. We
would remind our readers that the publishers have all the
previous volumes on hand, and that they may be bad of Mr.
Rowsell, Law and General Bookseller, Toronto,

We strongly recommend those who have not yet taken the
work to procure the present volume, (it costs but $2,) and
judge for themselves. To those who have taken the work for
years, wo requiro to say nothing in its favor. Itis full, cheap
and reliable.

——

The book is

MARRIAGES AND DEATHS.

MARRIAGES,

On 28th April last, at tho church of §t. Mary Magdalene, Pictan, by tho Rev,
Mr. Macaulav, John B, RRead, Esq., Barristerat Law, to ltoxanna third daughter of
Norwauo Ballard, Exq., Picton.

On 25th May last, at St. Jamos's Church Torouto, by the Rev. I1. J. Grassett,
J. Forster Boulton, Esq., of Hope, County of Darbam, Barrister at Law, to Jane,
second daupghter of Captaln Graham, late of Her Majesty’s 70th Regimont.

On 16th June ultimo., at St Thomas Church, Shanty Ray, . D. Ardagh, BEyq,
Barrister at Law, Deputy Judge of the County of Simeos, and Senior Kditor of
the Law Journal, to Marths Letitia, third daughbter of Rov. S. B. Ardagh, Rector

of Barrio.
DEATHS.

On 25th May last, Britanuia, tho wifs of the Honorable Robert Easton Burns,
one of the Justices of Iler Majesty’s Court of Queen’s Bench for Upper Canada.

APPOINTMENTS TO OFFICE, &C.

NOTARIES PUBLIC.

WILLIAM WARREN DEAN, Esquilre, of Belleville, Attornoy at Law, to bo a Xo
tary Public fu Upper Canada.

MILTON KINGSLEY LOCKWOOD.Geutleman, of Colborne, tobs & Notary Pub-
lic in Upper Canada.—~(Gazetted, June 5, 1858

ALEXANDER McDOUGALL. of London, Esquire, Attorney at Law, to be a No-
tary Public in Upper Canada.

JOHN COATES, of Uttawa. Gentleman, to be a Notary Public jn Upper Canada,
—{Gazetted, June 12, 1858.)

ANTHONY LEFROY. of Goderick, Esquire, Barrister at Law, to be a Notary
Public in Upper Canada,

WARD HAMILTON BOWLBY,of Toronto, Esquire, Barrister at Law, to be a No-
tary Public in Cpper Canada. .

THOMAS L. HELLIWELL, of St. Catherines, Esquire, to be a Notary Publicin

Upper Canada.

JOHN A. GEMMILL, of Pakenham, Esquire, to be a Notary Public in Upper Can-
ada.—(Gazotted,J une 19, 1858.)

THOMAS PARLEE, the Younger, of Kiogston, Esquire, Barristecat Law,tobo a
Notary Public in Upper Canada.—(Gazetted, June 26, 1838.)

COGNTY CROWN ATTORNEYS.

ALEXANDER WO0OD STRACHAN, FEsquire, Barrister at Law, tn be a County
Attornoy for the United Countles of Muron and Bruce.—{Gazetled, June 26,
18398,

) CORONERS.

ROBERT CHECKLEY, Esquire, M.D. to be Associate Corcner for the County of
Qntario.

DAVID THORDP FORWARD, Esquire, to be Associate Coroner for the United
Couaties of Froutenac, Lengox and Addington —(Gazetted, June 5, 1838.)

JOHN REEVE, Esquire. M.D,, to bv Associate Coroner for the United Cougties of
Huron aud Bmcu.—{(}uetted. Juuoe 12, 1853.)

CHARLES G. MUORE, Esquire, M.D, to bo Associate Coroner for the city of
Lnndon.

EDWY JOSEPII AGDEN, Esquire, M.D, to be Associate Coroner for the County
of Halton.—(—Gazetted, Juns 19, 1855.)

TO CORRESPONDENTS.

D.—William Smitt—under * Division Courts.””
R. P. Jellett—Lex—under * Genersl Correspoudence.”
A., Wentworth Co.—to0 late for July number.
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A Member of the Bar about to visit Europe for a
short period, would be happy to executo ary commig-

8ions e may be favoured with,  Apply to

Messrs. O'REILLY & JARVIS,
Masonic Chambers, ‘Toronto and Hamilton.
Toronto, April 29th, 1858. l-in.—pd.

J. RORDANS, LAW STATIONER,
ONTARIO HALL, CHURCH STREET, TORONTO, C. W.

EEDS Engrossed and Writings copied ; Petitions,
Memorials, Addresses, Specifications, &e., prepared ;
Law Blanks of every description always on hand, and printed
to order; Vellum Parchment, Hand made Medium, and Demy
ruled for Deeds, with Engraved Headings. Brief and othe
Papers, Office Stationery, &c. Parchment Deeds red lined
rod ruled ready for use. Orders from the Country promptly
atrended to. Parcels over $10 sent ftee, and Engrossments,
&e., returned by first Mail.

CROWN LAND DEPARTMENT.
ToroxTto, 21t Oct, 1857,

N OTICE is hereby given that the Lands in the

Township of Barrie in the County of Frontenae, U.C,,
will be open for Sale on and after the 17th of next month, on
apolication to the Resident Ageut, Alleu McPherson, ksg.,
at Kingston.

For list of Lots, and the conditions of Sale, see the Canada
Gazette, or apply to Mr. McPherson.

ANDREW RUSSELL,
11—6 in, Asst. Commissioner.

CROWN LAND DEPARTMENT.
ToroxTo, Oct. 13th, 1857.

V’OTICE is hereby given that the Lands in the!
_l_ Township of Rolphin the County of Renfrew, U.C.,!
will be open for sale on and after the 1lth next month, on
application to the Resident Agent, William Harris, Esq., at
Admaston near Renfrew.

For list of Lots, and the conditions of Sale, see the Canada
Gazette, or apply to Mr. Harris.

ANDREW RUSSELL,
11—6 in. Asst. Commissioner.

INSPECTOR GENERAL'S OFFICE.
CustoMs DEPARTMENT,
Toronto, 1}th June 1338.

HIS Excellency the Governor General in Council,
having had under consideration on the 22nd ultimo, the
Departmental Circular of the Customs Department, dated 29th
April 1853, by which importers of goods, in every case, are
allowed to deduct the discount actually made for cash, or that
which, according to the custom of Trade, is allowed for cash,
bas been pleased to rescind the same, and to direct thatno such
deductions be allowed hereafter, and that the duties be collect-
ed upon the amount of the invoice without regard to such dis-
count ; And natice is herehy given that such Order applies to
00ds then in bond, as well as goods imported since the pass-
ing of the Order in question.

By Command, R. S. M. BOUCHETTE,

Commissioner of Custums.

OURNAL.

INSPECTOR GENERAL’S OFFICE.

CostoNs DEPARTMENT,
Toronto, Qctober 30, 1857.

OTICE IS HEREBY GIVEN, That His Ex-

J, cellency the Administrator of the Government in Council
has been pleased, under the authority vested in him, to direct
an order that, in lieu of the Tolls now charged on the passage
of the following articles through the Qttawa Canals, the Tolls
hereinafter stuted shall be hereafter collected, viz:

Irox ORre, passing through all or any portion of the Ottawa
Canals, to be charged with a toll of 2%ree Pence per ton, which
beilng paid shall pass the samo free through the Welland Ca-
nal.

Ratt-Raanp Iroy, to becharged One Shilling per ton, includ-
ing Lachine Section, St. Ann’s Lock and Ordinance Canals,
and having paid such toll, to be entitled to pass free through
the Welland Canal, and it having previonsly paid tolls through
the Chambly Canal, such last meationed tolls to be refunded
at the Canal Office at Montreal.

The toll on Barrer Sraves to be Eight Pence on the Ord-
nance Canals, and Four Pence on the St. Anu’s Lock and
Lachine Section, making the total toll per thousand, to and
from Kingston and Mootreal. the same as by the St. Lawrenco
route, viz: One Shilling per thousand.

By command,
R. 8. M. BOUCHETTE

Commissioner of Customs.

NOTICE.
HEREAS Twenty-five Persons, and more have

\/ organized and formed themselves into & Horticultural
Society for the Village of Fergus, in the County of Wellington
in Upper Canada, by signing a declaration in the form of
Schedule A, annesed to the Act 20 Vie., cap. 32, and have
subscribe 2 sum exceeding Ten Pounds to the funds thereof,
in compliance with the 48th Section of said Act, and bhave
sent a Duplicate of said declaration, written and signed as by
fow required, to the Minister of Agriculture. . .
Therefore I, the Minister of Agriculture, hereby give notice
of the furmation of the said Society, as *“The Fergus Hortical-
tural Society,” in accordunce with the provisions of the said
Act. P. M. VANKQUGLINET,
Minister of Agr.

LIV.

Bureau of Agriculture and Statistics.
Toronto, dated this 8th day of Felby., 1858.

CANADA
WESTERN ASSURANCE COMPANY.

CIHARTERED BY ACT OF PARLIAMENT.
Caritsr—~L£100,000, in Shares of £10 eack.—Ilome Ofice,
Lorento.

! Iresident—Jsaac C. Gilmor, Esq,; Vice-President—Thos.
| Haworth, Esq ; Direcclors—George Michie, Walter Macfarlane,
T. P. Robarts, M. P, Haves, Wm. Ilenderson, R. Lewis, and
E. F. Whittemore, Esquires; Secretary « Lreasurer—Robery
Stanton, Esq.; Solicitor—Angus Morrison, Esquire; Bankers

—Bank of Upper Canada.

Applications for Fire Risks received at the Home Office,
Toronto, Corper of Church and Colborne Streets, opposite
Russell’s Hotel. Office hours from 1 o’clock a. x. uwtil 3

o’clock p. .
ISAAC C. GILMOR, President.
ROBERT STANTON, Sec. & Treas,

With Agencies tn all the Principal Towns in Canada.
p25~Toronto, January, 1838.
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NOW READY,
HE COMMON LAW PROCEDURE ACT, 1856. The
County Courts Procedure Act, 1856, fully annotated,
togother with the C. L. P Acts of 1857 ; and a complete Index
ot cases and of subject matter, $7. By Robert A. Harrison,

Eyqg., B.C.L.
MACLEAR & Co., Publishers, Toronto.

PROVIDENT LIFE ASSURANCE COMPANY,
TORONTO, C.W.
LIFE ASSURANCE AND ANNUITIES.—ENDOWMENTS
FOR CHILDREN.—PROVISION FOR OLD AGE.

CAPITAL.v1e0eee £100,000, | Patp vr.coeee... £11,500.

HE ProviDENT LIFE AssURANCE & INVESTMENT
Coupany is now ready to receive applications for Life
Assurance io all its branches, and for granting Annuities.

The Directors of the ¢ Provident” are determined to conduct
the business of the Company on equitable principles; and,
while using every necessary caution in the regulation of their
premiums, will give parties assuring every legitimate advan-
tage to be attained by a local company. IHaving every facility
for investing the funds of the Company at the best possible
rates of interest, the Directors have full confidence that, should
the duration of Life in the British North American Provinces
be ascertained to be equal to that of the British Isles, they will
be able at no distant day to make an impurtant reduction in
the Rates for Assurance. Till that fact is ascertained they
consider it best to act with caution.

With regard to the ¢ Bonuses” and “ Dividends” so osten-
tatiously paraded by some Companies, it must be evident to
every “ thinking man” that no Company can return large
bonuses without first adding the amount to the Premiums:
Jjust a8 some tradesmen add 8o much to their prices, and then
take it off again in the shape of discount.

Tables of Rates and forms for application may be obtained
at the Office of the Company, 54 King Street East, Torouto, or
at any of the Agencies.

COLONIAL FIRE ASSURANCE COMPANY,

CAPITAL, ONE MILLION STERLING.
GOVERNOR:

The Right Honourable the Earl of Elgin and Kincardine.

HEAD OFFICE, EDINBURGH, No. 5, GRORGE STREET.

BOARD OF DIRECTORS :

George Patton, Esq., Advocate, Chairman ; Charles Pearson,
Esq., Accountant; James Robertson, Esq., W.S.; Geo. Ross,
jr., Esq., Advocate; Andiew Wood, Esq., M.D.; John Robert
Todd, i}sq., W.S.; I Maxwell Inglis, Esq., W.S.; William
James Duncan, Esq., Munager of the National Bank of Scot-
land; Alexander James Russel Esq., C.S.; William Stuart
Walker, Esq., of Bowland; James Duncan, Isq., Merchant,
Leith ; Henry Davidson, Esq., Merchant.

Baxkers—The Royal Bank of Scotland.
Actoary—Wm. C, Thomson, Acpiror—Charles Pearson.
Secrerary—D. C. Gregor. With Agencies in all the Colonics.

CANADA.
HEAD OFFICE, MCNTREAL, Xo. 49, GREAT ST. JAMES STREET.
The Honourable Peter McGill, President of the Bank of
Montreal, Chairmnan ; the Honourable Justice McCord ; the
Honourablo Augustin M. Morin; Berjamin H, Lemoine, Esq.,
Cashier of ‘“ La Banque du Peuple;”” John Ogilsy Moffatt,
Esq., Merchant; Henry Starnes, £sq., Merchant.
Morcar Apviser—George W, Campbell, M.D.
Manacer—Alexander Davidson Parker.
With Agencies in the Principal Towns in Canada.
Mouatreal, January, 1855.

1.ly

NOTICE.

Provincial Secrerary’s OrPrICE,
14th January, 1838.

TO MASTERS OR OWNERS OF STEAM VESSELS.
OTICEIS HERERY GIVEN, That on and after

L\ the opening of Navigation in the Spring of the present
year, a strict compliance with the requirements of the several
Acts relating to the inspection of Stean Vessels will be insist-
ed on, and all penalties for any infraction thereof rigidly
enforced. By Cowmand,
E. A, MEREDITH,
Asst, Secretary.

NOTICE.
"VHERF.AS Twenty-five persons, and more, have

organized and formed themselves into a Horticultural
Society for the Town and Township of Niagara, in Upper
Canada, by signing a declaration in the form of Schedule A,
annexed to the Act 20 Vie. cap. 32, and have subscribed a
sum exceeding Teu Pounds, to the Funds thereof, in compli-
ance with the 48th Section of the said Act, and have sent a
Duplicate of said declaration written and signed as by law
required to the Minister of Agriculture.

Therefore I, the Minister of Agriculture, hereby give notice
of the said Suciety as * The Niagara Iorticultural Suciety,”
in accordance with the provisions of the said Act,

P. M. VANKOUGHNET,
Minister of Agr.
Bureau of Agriculture & Statistics,
‘Loronto, dated this 18th day of January, 1858,

NOTICE.
’\/VHEREAS Twenty-five persons, and more, have

organized and foraied themselves into a Horticultural
Society for the City of Hamilton, in Upper Canada, by signing
a declaration in the form of Schedule A, annexed to the Act
20 Vic. cap. 32, and have subscribed asum exceeding Tep
Pounds to the Funds thereof, in compliance with the 48th
Section of sai¢ Act, and have sent a Daplicate of said declara-
tion written and signed as by law required to the Minister of
Agriculture.

Therefore I, the Minister of Agriculture, hereby give notice
of the formation of of the said Society as ** The Hamilton
Horticultural Society,” in accordance with the provisions o.
the said Act. P. M. VANKOUGHNET,

Minister of Agr.

Bureau of Agriculture and Statistics,
Toronto, dated this 18th day of January, 1838.

NOTICE.
WHEREAS Twenty-five persons, and more. have

organized and formed themselves into a Horticultural
Society for the City of Kingston, in Upper Canada, by signing
a declaration in the form of Schedule A, annexed tv the Act
20 Vic. cap. 32, and have subscribed a sum exceeding Ten
Pounds to the Funds thereof in compliance with the 48th
Section of said Act, and have sent a Duplicate of said declara-
tion written and signed as by law required to the Minister of
Agriculture:

Therefore, I, the Minister of Agriculture, hereby give notice
of the snid Sacicty as “ The City of Kingston Agricultural
Society,” in accordance with the provisions of the said Act.

P. M. VANKOUGHNET,
Minister of Agr.

Bureau of Agriculture & Statistics.

27th January: 1858.
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NOTICE.
HEREAS Twenty-five persons, and more, have

organized nnd formed themselves into o Horticultural
Saciety for the Village of Elora, in the County of Woellington,
in Upper Canada, by sigoing a declaration in the form of
Sulgedulo A nnnexed to the Act 20 Vict. cap, 32, and have sub-
scribed a sum exceeding Ten pounds to the funds thereof, in
compliance with the 48th Section of tho said Act, and have
sent o Duplicate of said declaration written and signed as by
law required to the minister of Agriculture;
. Therefore, I, the Minister of Agriculture, hereby give no
tice of the formation of the said Society as the *“ Elora Horti’
cultural Society,” in accordance with the provisions of the said

Act.
P. M. VANKOUGIINET,
Minister of Agriculture, &c.
Bureau of Agriculture & Statistics,
Toronto, 10th March, 1858,

'\/VHEREAS Twenty-five persons, and more, have

organized and formed themselves iuto a Iorticultural
Society for the Parishes of St. Joachim, Ste. Anne and St
Bjoreol, in the County of Montmorency, in Lower Canada, by
signing a declaration in the form of Schedule A annaxed to
the Act 20 Viet. Cap. 32, and have subscribed a sum of not
less than Ten pounds to the Funds thereof, in complinace with
the 48th Section of the said Act, and have sent & Duplicate of
susd declaration written and signed as by law required to the
Minister of Agriculture;
. Therefore, I, the Minister of Agriculture, hereby give no-
tice of the formation of the said Society as  The St. §oachim
Horticultural Society,” in accordance with the provisions of the

said Act.
P. M. VANKOUGHNET,
Minister of Agriculture, &c.
Bureau of Agricuiture & Statistics,
Toronto, 9th March, 1858,

VALUABLE LAW BOOKS,
Recently published by T. & J. W. Johnson & Co.,
197, Chestnut Street, Philadelphia.

C_OMMON BENCH REPORTS, vol. 16, J. Scott.
Vol. 7, reprinted without alteration ; American notes by
Hon. Geo. Sharswood. $2.50.

ELLIS & BLACKBURN'S QUEEN’S BENCH
REPORTS, vol. 3, reprinted without alteration ; American
notes by Hon. Geo. Sharswood. $§2.50,

INGLISH EXCIHEQUER REPORTS, vol. 10,

by Hurlstone & Gordon, reprinted without alteration;
American notes by Hon. Clark Hare. $2.50.

AW LIBRARY, 6th SERIES, 15 vols., $45.00;

a reprint of late and popular Excrism ELeMenTary Law
Books, published and distributed in monthly numbers at
$10.00 per year, or in bound volumes at $12.00 per year.

BYLES on BILLS and PROMISSORY NOTES,
fully annotated by Hon. Geo. Sharswood. $4.50.

f&DAM,S DOCTRINE OF EQUITY, fully anno-
tated by Heory Wharton, Esq., nearly 1000 pages. $5.50.

SPENCE’S EQUITY JURISDICTION. 2 vols.
8vo. §9.00.

T. & 3. . Johnson & Co.'s Lak Pudblications.

LAW DOOKS IN PRESS AND IN PREPARATION.

INDEX TO ENGLISH COMMON LAW REPORTS.

A Genernl Indux to all the Poiats decided in tho Eaglish Common law Reports
from 1513 to the present time. By Geo. W, Biddle and R. C. McMurtrle, hsqr.

STARKE ON EVIDENCE.
ARRANGED AND COPIOUSLT ANNOTATED BY M0N. GEO. AHARSWOOD.

A Practical Treatise on the Law of Evidence. By Thomas Starkle, Eeq. Fourth
Loglizh Edition, with very conslderablo Alterstions and Additions; tocorpora-
ting the Statutes and Reported Cases to the time of publication. By U. M.
Donduswell ard J. Q. Malcohin, Esquires, Barrfsters-at-Law. Carefully aod
elaliorately tated (with refe: to American Cases, by I{on. Gieorge
Sharswood.

BEST ON EVIDENCE AND PRESUMPTION.

A Treatite on the Principles of Fvidence. with Practice as to Proofk in Courts
of Comwmon Law; also Preaumptions of Law and Fact, and the Theory and
Rules of Circumetantial Proof in Criminal Cases. By W. M. Best. Carcefully
anuotated with referenco to American Declsions.

THE LAW OF VICINAGE.

A Practical and Elementary Treatiss on the Law of Vicinage. By Henry
S harton.

TUDOR'S LEADING CASES.

Leading Cases on the Law relating to Real IPmperty, Convevancing, and the
Cunstruction of Wills, with notes by Owen Davies Tador., author of Leading
Cuges 1n Eqfy. With very full Notes referring to Awerican Decisions, by
Honry Wharton,

SMITH'S LANDLORD AND TENANT.

The Jaw of Landlord and Tenwnt; belng a Course of Lectures delivered at the
Iaw Institution Ly John Willsm Smith. (Author of Leading Caser) Wuh
Notes and Additions by Fredeclek Phillp Maude. of the loner Templo  With
additional Notes refereing to and fliustrating Amcrican Law and Decislons, by
P, Pemberton Morris, Esq.

BROOM'S COMMENTARIES.
Commentaries on the Common Jaw, ’s Introductory to jta study, by Herbert
Broown, M. 1., author of  Legal Maxims,” and « Parties to Actious.”

BROOM'S PARTIES TO ACTIONS.

Practical Rulee for determining Parties to Actions, Dizested and Arranged with
Cases. By Herbert Broomi, Author of *‘ Legal Maxfwis.” From the second
London Editiou, with coplous Amcrican Notes, by W. A. Jackson, Esq.

WILLIAMS'S LAW OF REAL PROPERTY.
AMERISAN NOTES BY W. I, RAWLE, ESQ.

Principles of the Law of Real Praperty, intended as a first book for Students in
Conveyancing. By Joshua Withams. Secoud Awmerican Editlon, with copious
Notes and Refcrences to American Cases, by Willlun Houry Rawle, Author ot
“ Covenants for Title.”

COOTE ON MORTGAGES.
EDITED WITH COPIOTS AMERICAN NOTES.

A Treatiso on the Taw of Mcrtgages. Ry R. I Coote, Exq. Fourth Amerlean
from the Third English Edition, by the Author and R. Coote, Esq., with Notes
and Refereuoco to American Cases.

SUGDEN ON POWERS,

A Practical Treatiso of Powers, by the Right Hon. Sir Edward Sugden, with

Anterican notes und Roferences to the latest Cases. 3rd Americas Edition.
ANNUAL ENGLISH COMMON LAW DIGEST FOR 1855.

An Analytical Digest of the Reports of Cases decided in the English Couits of
Common Law, Exchequer, Exchequer Chamber, and Nis: Prias, in the year
1855, in contiouation of the Anpnal Digest by the late Heory Jeremy. By
Wm. Tidd Pratt, Fsq Arcanged for the English Common Law and
Exchequer Reports, and distributed without charge to subscribers,

SMITH ON REAL AND PERSONAL PROPERTY.

A Practical Compendium of tho Law of Real and Personal Troperty, as con-
nected with Conveyancing, by Josiab W. Smith, Fditor of Mitford’'s Pleadings,
&c., with Notes referring to American Cases and illustrating American Law.

ROSS'S LEADING CASES ON COMMERCIAL LAW.
Vol. 3. Principal snd Surety and Agent. Partaership.

ENGLISH COMMON LAW REPORTS, Vor. 83.
Edited by Ion, Geo. Sharswood.,

ENGLISH EXCHEQUER REPORTS, Vor. Il.
Edited by Hon. J. I, Clark Hare,




UPPER CANADA LAW JOURNAL.

OPINIONS OF THE PRESS.

I'rper (unada Law Juurnal—This highly interesting and useful jours
nal for June bas been received.  1tcuntalnsa vast amount of information,
The articles ot “‘Thé wor k of Legislaticn,” * Law Reformkof the Sesai n,’
¢ tiatorieal Sketch of the Constitutiub Laws and Legal Trivunals of Can-
ada.” ate well worthy of a careful persual. This work should be found
in the offiLe uf overy tcrchant and trader in the Provioce, being in our
opinion, of quite ax much use to the merchaut as tho lawyer.— Hamlion
Spectator—June 8, 1538,

Tue Lpper Canada Law Journal and Local Churts Gazclte, fur June.
Turvnto~Maclvar & Co, Publishers, Messrs. ARvAuvit and HaRRIsuN,
Editors,

This Is 8 most cxcellent pubilcation. The present number contains
very able orfginal articles ou the followlag topics— Tho wock of Leuis-
Intion,’ * Consnlidtaion of the Laws of Upper Canada,’ and ¢ Law Reforms
of the Scraon—teneral Review (continued) The reparts of important
caces tried o the LocalCourts, are frll and very futeresting.  Altogether
this magazine {8 conducted with much ability, and it richly deservesto
Lo widely patronized —Thorald Gazelte —June 9, 1838,

Tuc UpPER CANADA Law JOURNAL for May is full of isinteresting articles
—fustructive alike to the profession and the general public.  Theeditor-
ala, as usual ovincoe the sound kuowledgo and legal experioucs of the
writers uhder whase managemngut the juuroal is vow published,—and the
opening one, on the * Power of a Colunial Parliament to Linpricon foe
Contempt,” smbraces an amount of interesting record from opinivns of
high authurities upon which ths author isled 1o conctudo that the power
tu commit for contempt cannet justly be exercized by the Proviodial Pur
liammnt  ‘The other prindipal articles are—* Kewmuuiration to Witnesses
tn Criminal Cises,” “Law flef rms of tho Sessi n—tieneral Review.”
“ University of Toronto—Law Faculty ¢ Historical Sketeh of the Consti-
tution. Laws aod Legal Tribunals of Canada.” &e.  An orlginal essay on
the latter subjo- t i3 to be commenced in the noxt fssue, aod continued
munthly tilicumpleted and it is promised that the aitn of the writer will
Vo tu narrate—not to discuss,  His materials are, wo are informed, the
best that can be had cuns sting of soverul French and English, manuscripts
now ont of priat.  To thie my be added, all the informating that can be
from Eids. Arrels, aud Urdvnnancesofthe Freuch Guvernment and of the
Province of Quebed together with the urdonnances aud acts ot Pariliment
of thy Provincesof Lpper and Luwer Canada.  No pains ate to bo spared,
cither in rescacch or compilstion, that can bo made tributary to th vbyject
uf tho wilter. The periud vinbraced will Lo pearly threo wenturtes—that
§s, from the settlenmcnt of t'anads by the French to the present day. This
i a sulgect so fiultiul in detsils of & most teresting character, that if
the promises referred to 3io carnied vnt=—as we have esery reason to ex-
pect they will, fram the deservedly high reputation of the editorsy—the
Law Juurnal will considerably tucreaso its populurity as a reuablerecurd.
—GCilomu:t May. 13th. 1858

The Upper (unoda Law Journal for January, has been reccived. As
usual, its contents are exccedingly valuable —Kingston Wiag.

Thig Is a very useful monthly, contaiving reports of hmportant law
causes, and guoeral intorwation connected with the admintstratioa of
justice in Upper Canada  Although more particularly fotended for the
profession, yct every man of business may lesra much fromit that inay o
of rasl advantage to hun It has hitherto been publishied in Barrfe, but
will henoetorth be fn Toronto. We rejoice to seo that Robert A. Harrison,
Ly, B8 C L, 18 to be connected with the journsl, e {8 a youny gentle-
man that has already higly distloguished bimself in his profession, and
with literary talents of no ordinary kind, ho will prove to bu of great ad-
vantage to the Law Journal.—Bramplon Times.

We are pleased to notice thatthis able monthly is, for the fature, tobe
edited and published in Toroato, and that Kobert A. Harricon, Fsq,
B.C.L. Is become a joint Editor,  11is accesslon to tho editunal s affm st
prove to the profession to whom he 13 now 80 well hnowo as the auchor
of 2a many worke i general use, no small gain. With Mr, Harnson is
associated W. D, Ardagh, Esq., who hus for some tlme Leco favorably
knowp as an Editor of the Journal. Notwithstanding the public cauticn
of the Journal in Barrle, it has under the manngewent of the Hun, Janies
Patton acquired a very wlde and extended circulation, Now that it ixto
ba published in Toronto, 1t is reasonabls to expect that its clrcutation
will Ly Jucreased. Itis a paper which ahould be in the hands of every
Judze, Lawyer. Coroner, Magistrato, Clerk. aud BabfT in Upper Canada,
Wo hope, howerver, ths “the condnclors will ses fit to widen the list of
thelr exchanges 3ud 50 acrease the circle of thelr usefulness,

It {3 2 great mistake tv suppuso that Judes, Lawyers, bivision Court
Clerks, ur Baulifls are the sole persons luterested 1 the admioiatration of
justice. The public at large have a deep Interest in, and feel a lively
sywnpathy with the seutimenir of a writer who propounds weasures of
law reform calculated to advance tho public good. No discusston how-
evor well attended upon subjects of legal faterest, can bo satisfuctorly
carricd on by the lay press.

The public require to b informed not only as to the existence of an
abuse wiich needw a remedy. but a5 totha vature of the remedy required,
For xuch loformation the more proper and morv prudent course Is to turn
to the columps of &« newspaper couducted by men whose whole lives and
training peculiarly befit them for the expressiun of sound viewa, The
number of the Juurnal before us which is that for August Is repleto with
legal loro. The Editorial Department bears marked ovidence of know-
ledge snd ability.~Thronlo Times.

Somewhero it has been gaid that to know a people thoroughly, it 1s
neccssacy to study thele laws—to ascertain how Itfo snd propesty are
prote:ted. This ably conducted jourpal tells us how the Iaws enacted
by gmverntiont are adininistered in Upper Cansda. It tells us—wnhat
overybody knows—tbhat law §s expennive, and it adds that cheap justice
is a curso, the expense of tha law being the prico of Liberty, Both as-
scrtious are certalnly truismns, yet a litigious and quarsclsomo spisit 1s

not fnvariably tho result of that comtativeness which buongs to such
myn as thoea who, under any clrcumstauces and at whatovor onst, wiil
aseart thelr rights, It ix not our burpose to rusiew the Jeurnad, but to
praise It, socing that pratse is deserved. The articles arv woll written,
the reprts of canes arw interesting, and the general information ia such,
that the Journal ought not only to bo read, but tudivd by the mem-
bers of ths bar, the maglstracy, the learned professions gencraily, and
by the merchant,

The Law Journal 18 beautifully printed on excelinnt paper, and. in-
doed, wquals i its £y pographical apppearanos, the legal recond public ied
n the motropolls of the United Kingdnn, g#a year {84 very inconsi
derable sum for a0 much valuable juturmativo as tho Luw Juurnal cva-
talus.—yrt {{ope Atlas.

e have to 1eturn our thanke to the condurtors (or publishers, wo do
not know “vhich ) of this valuable publicwtion fur the preacnt January
nutnber, together with an ample index firr, and lixt of cases roporied and
citedin the second volunia of thess reports for the year 1856,

The abifity with which this highly important and useful perfodtcal fs
conducted by W. D. Ardagh and Robert A ilarrison, B. C 1., lsquires,
RBarristers at Lasr, reflects 1he greatest credit upon theso gentlemnen, and
shiews that the esteen 1o which thuy are held by their professiotal cone
reres aud the public, ts desorvedly merited aond nothing more thsn they
are eutitied to. We have much pleasure in earucstly recommending
the membersof the bar fur this aection of the Province to support tho
Lpper Canada Law Juurnal, by their subscriptivns.—takiug leave G, as.
sury them that it is well worthy of it, and that they wiil fing it a valuably
scjulsition to thoir Hbruries as s legal work of refurence and high au.
thority, Itis printed and published by Messrs. Mactear, Thomas & Co.,
of 16 King Streot Eust, Turonto, and the typographycal portion is very
creditablo to that fiem.— Quebec Mercury.

The Upper Cunada Law J. urnal, and Local C.urts Guzelle, 15 a pullics
tion of which the legal professfon ¢t the Province need hot be srhaued
The Journal bas greatly suproved sinco the retovil of the affice of publi
cation to Torontu. 1t ix ediied with ability by W D. Ardagh, and 8 A,
Harricon, 8. C L. Barristers-at Law. Tho January number, which is
the first uf the furth volume, appear i & considerably caolarged furm,
Tha furth volume will contam at least one-thicd more reading matter
than ats predecessor A very important question, * Shaii we have a
Baukruptcy Law ?” 3 dis-ussed at tepgth in a woli writiten editorial in
the January Issue, to which weshall refer on a (uturs occiniun, * Licenre
of Cransel,” i< ap ori inal articly which prubes barristers In many tender
spots. The Law J mrnal’s ddrinlation shuuld pot be conhbed entlrely to
the legal  professsion.—the Merchaut. and general Lusibess wan would
fiud it a very useful work  The priee 13 34 a year in advauce, or £ other-
wise. Now i3 the time tosend la orders —I'urt Ilipe Guude,

In its first number of the fourth volume this intcrestiog and valuable
publication comes to us highly improved 1o appearanco. with a wuch
wider range of editorfal marter than formerly  “The Juurnal has entered
upon a bruader carver of utility, grappling with the higher branches of
law, and leudiog tho strength of a full, fiesh fntelligence, to the ¢ nsid-
efation of sume very grave wants to our civil code. The necessity of an
equable and efiicient ** Bankruptey L w” s discussed §o an able article,
fuxtinct with astute and profound thought, coupled with much clear,
subtle, legal discrimination.

Itis tho intention of the Proprietors to institute {n the pagesof the
Journal a * Magistrate’s Manual :"—provided that that body nicet the
project in the proper spieit, and contribute an adequate subseripticn Jist
tw warrant the uundertaking. 1o prosecuts this coutenplation, coutd
not fuil to be productive cf incalcuable advantage, as well to the coumnu.
nity as to the Magistracy. We sincerely hupe that this latter body will
testow & generous patrunage, where 5o Jaudably an eflort §a made for
their advantage.

The Law Jvurnal s presided over by W D Ardagh, and R. A. Harrison,
B C. L., Barrlstersat-Law  Itis a perlodical that can proudly compare
with any legal publicativn on this Coutioent. Wo wieh §t every sucecss.
—Cutholic rhzen.,

This Journal which is published monthly, appears this week much im-
proved in  fize, apprarance aud matter, 1t was furmerly pubiiohed o
Barrie. but has £or soreo bumbers back been published 11 torunto, and
has asuired ald §n the editorial staff Ly the sdditivn of M. Harrison,
who is well hnown ia the profession fium his numerous puolications on
legal subjects  Under the management of Mr. Ardagh ang Mr Harri
sutl this Journal promiseg faic tu becume an importast pubijcation, not
werely tu the lozal profission, but to uther unportantclasses ot the com-
nunity, a4 Bartirular attentich is given to Municlpal sffairs, County
Courta and Division Cuurts, Magistrates’ duties also receive a consider-
able share of considerafion. It will contain original treatiscs and essays
on Jaw subjects, written expressly for the Journal, besides reports from
the Superinr Courtr of Cummon Law aod the Court of Chaucery.
Proper relections will also be made from Eoghish perfodicals. To the
Eof-:salon the reports from Chambers of deciciuns under the Common

w Procedure Acts and the general practice, me of particniar interest.
Thewo the Journal supplies, being furmerly reported by Mr. F. Moore
Benson. and latterly by Mr. C. E. English, M. A. Wy would adviso ail
municipal ofllcers, Division Courts ofticers, Mazistrates, and particularly
thu profession, to ize this publicatf 49 it cannot by sustalned
\ﬁth;)uz ther aid. The subscription is unly ¢4 & year in advance.—

ader,

The January number of this valuable Journal bas come to hand, and
is as usual replots with legal decisions, articles on commereial law, &c.,
tc.  We ropublist from this number, av able article on the sulject of a
Bankrupt Law fur Cansda~—Cunadian Merchants’ Magazine,




