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EDITORIAL.

It has been intimated by those
who ought tc know, that the
learned and beloved. Chief Justice
of the Province of Ontario is
about to take that mucl needed
rest which his long and faithful
gervice has so well entitled him
to. The retirement of Chief Jus-
tice Hagarty, when it comes, will
be a cause of regret to all, and to
none more than to those who
were fortunate enough to appear
frequently before him. 'The pub-
Hie service will suffer a most dis-
tinct loss, and the Bench will lose
one of the most able and bril-
Hant men that ever sat upon it in
this Province. John Hawkins
Hagarty was a tall, slim Irisk lad
in his 1Sth year wien he came to
Muddy York in 1834; his father
was Matthew Hagarty, Examiner
of his Majesty’s Court of Prero-
gative for Ircland.

The present Chief Justice en-
tered upon ihe study of law in
188F, and in Michaelmas Term,
B Viet, Mr. Hagarty was sworn
in as an attorney and called to

the Bar. From the time of his
call to the Bar he >njoyed a large
practice. He took his place and
won his way to fame with Blake,
Baldwin, Cameron, Draper, Ec-
cles, Read and Sullivan. In 1850
he was called within the Bar and
donned the silk. While at the
Bar, Mr. Hagarty was at all
times an enormously hard worlk-
er; was powerful before the
Bench and almost irresistible be-
fore a jury. As a Judge he was
always famous for his great wit
and learning.

In 1847 Mr. Hagarty was
elected to a seat in the Toronto
City Council, but declined re-
clection the following year. It
is not generally knowa that the
Chief Justice has written some
wonderfully sweet things in
verse; in 1840 he published in
The Meple Leaf, among other
poems, “ The Sea, The Sea,” “ Ten
Thousand,” and his ode on “ The
Funeral of Napoleon 1.” Nicho-
las Flood Davin has said of him
that “a good poet was sacrificed
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to the lawyer and the Judge” ;
but justice took him whe should
have been poet, patriot and
gtatesman to herself, for in
February, 1856, he was appointed
Puisne Judge of the Court of
Common Pleas. On 18th March,
1862, he was transferred to the
Court of Queen’s Bench; this dig-
nity was retained until the 12th
November, 1868, when he once
more sat in the Court of Common
Pleas, as Chief Justice this time.
In November, 1879, he was ap-
pointed Chief Justice of the Court
of Queen’s Bench; and on 6th of
May, 1884, he was appointed
Chief Justice of the Court of Ap-
peal. In 1887 he declined the
honor of knighthood.
* * *

‘With this number we close our
gecond year. In doing so, we de-
sire to thank our friends and sub-
scribers throughout the Province
and the Dominion of Canada for
the generous support they have
given us. The Barrister next
year will be brighter and better
than ever. New features will be
added, and new columns and de-
partments will be opened. The
past two years have been trying
ones to journalists, and many a
paper has had to suspend publica-
tion; but most of our law publica-
tions in England, the TUnited
States and Canada have weath-
ered the storm.

* * *

We invite every lawyer in the
Province who desires to discuss
any topic of interest to the pro-
fession to use The Barrister. We
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do not ask that he should
agree with wus or anybody
else. If he has a sincere opinion
on any topic or grievance, or a
simple suggestion to present, 77e
Barrister is open to him.

* * *

We believe thet the Bar is a
power in politics, in legislation,
and in every public movement in
Canada. TUnder such circum-
stances the profession shouid be
able to move together against
every evil and abuse, and in favor
of every reform demanded by the
exigencies of the times.

* * *

The Barrister started out with
a definite programme to carry
out. One of the planks in its
platform has been at least carried
out, and in the formation of the
Canadian Bar Association we
hope for resuits that will be of
benefit to the profession. What
about the formation of an On-

tario Bar Association?
* * *

There has been some consider-
able talk about the endowment
fund of the Provincial Univer-
sity. The faculty of law of T. of
T. numbers among its graduates
some of the leaders of the Cana-
dian Bar. We think a ¢ University
graduates’ convention ” should be
held in Toronto, and a university
convention of all classes of gradu-
ates might do as much for Var-
gity as such a gathering has done
for Harvard, Cornell and Prince-
ton. The law and medical gradu-
ates of U. of T. are scattered the
world over, and we believe they

S ———
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would return in large numbers at
the bidding of their alma mater,
and such a gathering might have
far-reaching results for the bene-
fit of the university. Call a con-
vention of graduates and see the
endowment increase largely.
* * *

A Dbrass tablet is soon to be
erected in the new Benchers’
apartments at Osgoode Hall
to the memory of one of
Canada’s sons, whose name
will ever be revered in the
annals of Canadian history. It
is to the memory of Lieut.-Col
John Macdonell, A.D.C., Attor-
ney-General of the Province of
Upper Canada, and Military Sec-
retary to Major-General Brock
during the campaign of 1812.
This will be a fitting partner to
the splendid tablet already placed
in the new Benchers’ apart-
ments in remembrance of Chief
Justice Osgoode. Brave young
Col. Macdonell fell with his gene-
ral in the engagement, and is
buried with him under Brock’s
monument. The gallant conduct
of the young Attorney-General is
in all the history books in the
public schools of the country, and
the school children read: “In
one of the batteries of Fort
George, amic the booming of
minute guns from friend and, foe,
Brock and Macdonell side by side
found a resting place” And
again, “among those who fell in
this second attempt was Brock’s
brave aide-de-camp, young Col.
John Macdonell of Glengarry,
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Attorney-General of Upper Cax-
ada—a noble young man only 26
Years of age, whose life was full
of promise.” Attorney-General
Macdonell fell in the thickest of
the fight, bravely leading on his
troops. He had a distinguished
career as a college boy, an ath-
lete, a scholar, a lawyer, a states-
man and a soldier, and was cut
off early from a course that gave
signs of rare brilliancy. The tab-
let to his memory will be a beau-
tiful one.

»* » *

A sentence in the Solicitor-
General’s speech at the Osgoode
Bar dinner, in reference to the
Ontario Bar, recalls a similar at-
terance of Mr. Fitzpatrick to 7he
Barrister last July, while enjoy-
ing a trip to Hanlan’s Point for
the first time. The able Irish-
Canadian advocate told The Bar-
rister that Toronto was cele-
brated for its able Bar. The law-
yers of Toronto were among the
ablest in the British dominions.
Speaking of our Bar he said: “ It
was while in England I especl-
ally noticed this; when I saw
their work before the Privy
Council I felt proud of the fact
that I was a Canadian.” This
speaks well for the Ontario Bar.

* * *

We hope the Benchers will deal
fairly with the law students in
their petition for assistance on
behalf of the new Osgoode Ath-
letic Association. A. revival in
Osgoode sports would be a good
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thing for the law students of On-

tario. Physical training is as

necessary to the law student of

to-day as the legal training itself.
* * *

A subscriber in Chicago has
sent us a specimen ballot for the
3rd Congressional District, 1st
Senatorial District, Cook County,
such as was used in the recent
elections in the TUnited States.
“ The Ballot ” is a buge pink pa-
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per measuring 30 inches each
way, and containing the names c*
over 350 candidates for the va-
rious offices. Among the candi-
dates we notice the name of Miss
iZete Kane Rossi, who ran for
State’s Attorney as the candidate
of the Abolition of Female Sla-
very party. Surely there must be
an army of Philadelphia lawyers
out west to act as deputy return-
ing officers and scrutineers.

RECENT ENGLISH DECISIONS.

NEVILL (ArreLLANT) v. THE FINE
ARTSANDGENERAL INSURANCE
COMPANY (L), (RESPONDENTS).

{House of Lords—8TH DECEMBER.

Libel— Defamution — Privilege—
Statement in excess of privilege.

The Court of Appeal bhaving
decided that where in an action
fov libel the Judge rules that the
occasion was privileged, the
plaintiff cannot succeed in the ac-
tion unless the jury find that the
defendant was actuated by ex-
press malice, a finding by the jury
that the defamatory statement
complained of was in excess of
the privilege is not enough.

Their Lordships (Lord Hals-
bury, L.C, Lord Macnachien,
Lord Shand, and Lord Davey) ou
these grounds, and also on the
ground that in fact there was no
libel, affirmed the decision of the
Court of Appeal (64 Law J. Rep.
Q. B. 681; L. R. (1895) 2 Q. B. 156),
and dismissed the appeal with
costs,

MUTUAL RESERVE FUND LIFE AS-
SOCIATION v. NEW YORK LIFE
INSURANCE COMPANY.

{102L. T. 60 ;81 L. J.636 ;41 S.J. 47.

Contract for personal services—In-
Junction.

H. contracted to act “exelu-
sively 7 as agent for plaintiffs dn
a certain district so far as to ten-
der to picintiffs all risks obtained
by him and under his control.
Then H. invroduced business to
defendant .

Held, hat piaintiffs could not
get an irjunction against H. and
defendants. There can be no in-
junction unless (1)a clear and
negative agrcement is expressed
as in Lumley v. Wagner, 1 De G.
M. & G., 604, or (2)a mnegative
agreement is implied in terms so
definite that the Court can see
exactly the limits of the injunc-
tion it s asked to gramt. The

case is governed by Whitwood
Chemical Company v. Hardman,
64 L. T. 716. (Lindley and Smith,
L.JJ., affirming Pollock, 1B.)
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THE WEST OF ENGLAND FIRE IN-
SURANCE COMPANY.v. ISAACS.

[ Court of Appeal—24rH AND 25TH No-
VEMBER.,

Insurance (fire)—Contract of inm-
demmity—Right of imswrer to
benefit of assured's contract—
Payment by insurer with know-
ledge of contract—Omission by
wnsurer to claim 1ight of subro-
getion—Release by assured—
Right of insurer to benefits as-
sured might have received.

Appeal by the defendant from
a judgment of Collins, J. The
case is reported 65 Law J. Rep.
Q. B. 653.

Their Lordships dismissed the
appeal, being of opinion that the
plaintiffs, having paid the money
secured by the policy, were en-
titled to enforce all the remedies
which the defendant had against
third parties under then subsist-
ing contracts relating to the sub-
ject matter of the insurance; and
nasmuch as the defendant hag,
after such payment by the plain-
tiffs, released a third party from
his liability to make good the
loss, the{plaintiffs were entitled

equisgle 31, X1

theld ;s it might have re-
ce jj§the contract with
th gy to make good the

Jpugh the plaintiffs
#ihe payment with
<aalfof the contract, and
had nogat that time claimed
their right of subrogation un-
der it.

* * »

ATKINSON v. MORRIS.

[Court of Appeal—lst axp 2§D De-
CEMBER.
Probate—Will - Revocation— Evi-
dence — Duplicate — Declara-
tions of testatriz—A dmissibility
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of evidence of declurations of
testatria, made after execution of
her will, to prove execution in
duplicate and destruction of
one part with the intention to
revole the will—Costs.

Appeal from a decision of
Barneg, J.

Ann Keble Atkinson made her
will in 1878, and thereby, after
appointing executors and be
queathing sundry legacies, left
her residue to her nephew. The
will was duly executed and at-
tested. At the trial before
Barnes, J.,, and a special jury
there was evidence that the will
was drawn by the nephew; that
he then made a copy of it which
was not executed; that both origi-
nal and copy remained, except
for a short period, in the posses-
sion of the testatrix until bher
death in 1895; and that the copy
was not then to be found, but the
will was discovered - ith the sig-
nature of the testatmx and the
Christian name and description
of one of the witnesses crossed
through with a pen, and a note
appended in the handwriting of
the testatrix as follows: ¢“Null
and void, A. X. A,, through injus-
tice on the part of Mrs. Emma
{Atkinson and family) from time
to time.” There was no evidence
that the will had been executed
in duplicate. The defendants ad-
mitted that the will was not re-
voked by the erasures, but they
desired to adduce the evidence of
persons to whom the testatrix,
after the execution of her will,
had made declarations to the ef-
fect that she had execute@ her
will in duplicate, and had de-
stroyed one part with the inten-
tion of revoking her will. The
plaintiffs agreed that this, it
proved, would amount to revoca-
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tion; but they contended that de-
clarations by a testatrix made af-
ter the execulion of her will
could not be admitted to prove
either that it had been executed
in duplicate, or that it had been
revoked. Barnes, J., rejected the
evidence and promounced in fa-
vour of the will, with costs
against the defendants. They
now appealed, and asked for a
new trial on the ground (infer
alig) of this rejection of evidence.

Their Lordships dismissed the
appeal. They said that the in-
tention of the testatrix to revoke
her will was indicated in the
clearest possible way; but she
had not complied with the for-
mzlities prescribed by the Wills
Act, so that the Court, much to
their regret, could not give effect
to it. The learned Judge had
rightly rejected the evidence ten-
dered. It was settled that de-
clarations made by a testator
after the execution of his will to
the effect that he had executed it
did ‘not come within any of the
exceptions to the rule which re-
jected hearsay evidence, and
could not be admitted to prove
the execution of his will. That
applied equally to declarations
that he had revoked his will in
duplicate, and also to declara-
tions that he had revoked his
will. On the question of costs
they would not interfere with the
decision of the learned Judge, as
they were affirming his judg-
ment; and they would not give
costs to an unsuccessful appel-
lant, but the appeal would be dis-

missed without costs.
* - * *

BRINSMEAD v. RRINSMEAD.
[101 L. T. 606.
Trade name.
If J. B. has an old established
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and well-known business, and an-
other person of the same sur-
name starts the same business in
the same locality as T. E. B. (his
real name) and sells that business
to T. E. B. and Sons Limited, and
there is evidence whick induces
ithe Court to think the transae-
tions are fraudulent with a view
to steal J. B.’s Lusiness by lead-
ing the public to think they are
buying J. B.Js goods, the Court
will restrain by injunction the
use of the name T. E. B. and Sons
Limited, and the use of the sur-
name B, unless an express state-
ment is always added that the
parties have no connection with
J. B. (Lindley and Smith, LJJ,,
affirming North, J.)
* »* *

IN RE STEPHENSON. DONALDSON
v. BAMBER.

[Court of Appeal—26r NOVEMBER.

Will— Class — Number— Mistake
—Power to wreject imuccurale
number in gift to a class.

Appeal from a decision of
Kekewich, J.

Robert Stephenson,bequeathed
all the residue of higipei

share alike.”
ther’s sister had &,
of whom died befo}
the will, and Jeft &
were still living. iy
were known to the tesWfor.
a summons by the executor to de-
cide who was entitled to the resi-
due, Kekewich, J., held that all
the children named Bamber of
the three deceased sons were en-
titled. The next-of-kin appealed.
Their Lordships allowed the
appeal, and held that the gift was
void for uncertainty. There was
authority for saying that where
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there was a clear intention on
the part of a testator to benefit
a whole class, but he had given a
wroL,; number for the class, the
Court would reject that inaccu-
rate enumeration and allow the
whole class to share the bequest.
Here there was no manifest in-
tention to benefit the children of
all the three sons, and it would
be wrong thus to extend the rule.
Hare v. Cartridge, 13 Sim. 165,
was of doubtful authority, but i:
was distinguishable.

* * *

ROWLAND v. MITCHELL.
{Court of Appeal—2x:» DECEMBER.

Trade-murk—*Distinctive device”
— Portrait — Patents, Designs,
and Trade-marks Act, 1858 (51
& 62 Vict. e. 60, s. 10, s-s. 1.

Appeal from the decision of
Romer, J., reported 65 Law J.
Rep. Chanc. 857.

The plaintiff was the proprie-
tor of a registered trade-mark,
consisting of his own photo-
graphic likeness in an oval, which
was printed on the wrappers used
for packets of confectionery sold
by him. He brought an action to
restrain the defendant from imi-
tating his wrappers, and from
selling similar goods in packets
got up so as to deceive the public
by their resemblance to the plain-
tiff’s packets. There was also a
motion by the defendant to rec-
tify the register by expunging
the plaintiff’s trade-mark. Ro-
mer, J., held that a portrait could
be the subject of a trade-mark,
and refused the motion to ex-
punge.

The defendant appealed.

Their Lordships dismissed the
appeal, holding that the photo-
graph of the face of a human be-
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ing could be a destinctive device
within section 10 of the Act of
1888, and might therefore be pro-
perly registered as a trade-mark.
If a similar photograph were in
common use in the trade, or were
already on the register, a por-
trait might be rejected as being
caleulated to deceive, but there
was no suggestion of anything of
that kind in the present case.

» * %

THORPE (ArsELLANT) v. PRIEST-
NALL (RESPONDENT).

[Queen’s Bench Division (Magistrate's
Case)—4tH AND TTH DECEMBER.

Practice—Procedure — « Institut-
g proceedings — Lord’s Day
Observance Act, 1676 (29 Canr.
II. ¢. 7)—The Sunday Observa-
tion Act, 1871 (34 & 35 Vict.
¢. 87).

Case stated by the stipendiary
magistrate for Sheffield.

An information had been laiad
against the appellant, a barber,
by the respondent, as a private
prosecutor, for that he “being a
tradesman or artificer, had un-
lawfully exercised the business or
work of his ordinary calling upon
the Lord’s Day contrary to the
form of the statute 29 Car. II. c.
72 The prosecutor had obtained
the verbal consent of tbe chief
constable to the proceedings be-
fore laying the information and
obtaining the summons, but the
written consent was not obtained
until afterwards, but before the
service of the summons. By the
Sunday Observation Act, 1871 (34
& 35 Vict. c. 87), s. 1, “No pro-
secution or other proceeding shall
be instituted (under 29 Car. XII.
¢. 7) except by or with the consent
in writing of the chief officer of
police of the district, or with the
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consent in writing of two jus-
tices.” The facts showed that
the appellant had shaved cus-
tomers between 10.30 a.m. and
11.45 a.m. on Sunday, July 5 last,
and had also sold one customer a
newspaper. The two questions
raised on the case were whether
the appellant came within the de-
scription of a “tradesman or artl-
ficer,” and whether the proceed-
ings had been properly instituted
under the circumstances.

The Court (Wills, J., and
Wright, J.) held that the laying
of the information was the point
at which the proceedings were
instituted, and that the written
consent of the chief constable not
having been obtained before that
step was taken, the prosecution
failed upon that point, and it be-
came immaterial to decide the
firs{ point.

Per Wright, J—In “East’s
Pleas of the Crown” (1 East,
186) information and proceeding
before a magistrate are laid down
as the commencement of a pro-
secution under the authority of
Rex v. Willuce, decided by all
the Judges. Conviction quashed.

* *

THE COVENTRY MACHINISTS’ COM-
PANY (Lim.) v. HELSBY.

[KexewicH, J.—Chancery Division—
4tr DECEMBER, 1896.

Trade name— Swift’—Appropri-
ation of word—Defendant pass-
2na off his goods as those of

plaintiff—Interim injunction.

Motion for an interim injunc-
tion to restrain the defendant
from passing off his cycles as or
for the goods of the plaintiffs, by
the use of the term “ Swift” or
*“ Walsall Swift.”

THE RARRISTER.

The plaintiffs were large cycle
manufacturers cacrying on busi-
ness in Coventry ¢nd in London,
and their cycles had become very
well known as “ Swift” cycles.
They claimed, in fact, to have a
monopoly of the word “ Swift”
as applied to bicycles. For some
four years the defendant had
been selling cycles under the term
“Swift” or “Walsall Swift?”;
but it was not until September,
1896, that the plaintiffs discov-
ered that it was the defendant,
trading as the Cash Cycle Com-
pany, who was putting these ma-
chines on the market. No evi-
dence of any one having been de-
ceived was given. There was evi-
dence on behalf of the defendant
of the sale of his “Walsall Swift”
cycles. It was also denied on his
behalf that the term ¢ Swift”
was exclusively applied to the
plaintiffs’ eycies, and there were
affidavits to the effect that some
five other manufacturers had ap-
plied the same fancy term to
their machines, but no names or
details were given.

Kekewich, J., said that the case
raised the question whether such
a simple descriptive word as
“ Swift” which could not be re.
gistered as a trade-mark, could
be appropriated by the plaintiffs
for their bicycles. The evidence
was unsatisfactory as to whether
the word was in common use in
the trade, as stated by the defen-
dant. 1If it was, there was an
end to the plaiatiffs’ case. But,
in his Lordship’s opinion upon the
evidence as it stood, the plain-
tiffs had& appropriated the word
“Swift,” and therefore the use
by the defendant of the words
complained of was calculated to
deceive the unwary purchaser,
and the injunction asked for must
be granted.
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IN RE EASTMAN PHOTOGRAPHIC
COMPANY.

[W. N. 168 ; 44 8.J. 48,
Trade-mark.
“ Solio ” cannot be registered

371

as a trade-mark for photographic
printing paper, for it refers to the
character of the goods, as it indi-
cates that sunlight is an essen-
tial characteristic of the article.
(Kekewich, J.)

OSGOODE HALIL NOTES.

Sittings of Courts, 1897.
SurrEME COURT OF CANADA.

Tuesday, February 16th; Tues-
day, May 4th; Tuesday, October
bth. Last day for filing caser for
February  sittings, Tuesday,
January 26th; last day for filing
factums, Saturday, January 30th;
last day for inscribing appeals,
Monday, February 1st.

ExciieQUER COURT OF CANADA.

Special sittings will be held on
dates to be fixed, provided some
case or matter is entered for trial
or set down for hearing in the
office of the Registrar of the
Court (Mr. L. A. Audette), at
Ottawa, at least ten days before
the day appointed for such
sitting. If no case is entered or
set down the sitting will not be
held.

TCeRONTO ADMIRALTY DISTRICT.

Sittings of Court fixed on or-
der of local Judge when cases
ready for trial.

Chambers are held at the same
time and place as County Court
Chambers.

COURT OF APPEAL.

Tuesday, January 12th; Tues-
day, March 2nd; Tuesday, May
11th; Tuesday, September Tth;
Tuesday, November 9th.

During the sittings of the
Court, Chamber applications are
heard any day, Saturdays pre-

ferred. When the Court is not
sitting, any day can be arranged
for, at the convenience of the
Judge.

HIGH COURT OrF JUSTICE.
DivisioNaL COURTS.

Sittings commence on Monday
of each week (except during the
Long and Christmas vacations),
and continue from day to day,
except Saturday, until the busi-
ness is disposed of. If any Mon-
day is a holiday or is in any vaca-
tion, the Court will sit on the
next juridical day.

WINTER ASSIZES.
JURY AND NoN-JURY.

Toronto—Civil and Criminal—
Monday, January 11th. Robert-
son, J.

Hamilton — Civil — Monday,
January 18th. Rose, J.

London—Civil—Monday, Janu-
ary 11th. Boyd, C.

Ottawa—Civil and Criminal—
Monday, January 18th. Maec-
Mahon, J.

‘WEEKLY COURT—TORONTO.

A Judge sits at Osgoode Hall
every week except during vaca-
tion. The business is taken as
follows:

Monday and Fridey, Chamber
business; Tuesday, Wednesday
and Thursday, Court business.



872

Law Society.

Mr. A. J. Wilkes, QC, of
Brantford, was elected a Bencher
«of the Law Society on December
4th, in the place of Mr. Hardy,
who, as Attorney-General, has
Pecome and exofficio Bencher, and
has therefore resigned his seat as
an elected member of Con~ea-
tion.

The Benchers also re-appointed
all the members of the reporting
staff.

* * »

The Law School closed on
Thursday, December 17th, and
will veopen on Tuesday, January
5tk, at 9 am. Most of the
students have gone home for the
holidays.

»* $* »

Osgoode will have three hockey
teams in the O. AL A. se-
ries: senior, intermediate and ju-
nior teams. They say the whole
three teams arve good.

¥* * *

The mnew Benchers’ apart-
ments were thrown open on the
evening of the Osgoode Bar din-
ner on Wednesday, December
16th. The new rooms are commo-
dious and elaborately fitted up,
the Soors and walls being especi-
ally handsome. The apartments
are lighted by electricity, and the
whole work reflects great credit
on the comtractors. The Bench-
ers have now a separate entrance
of their own by way of the cast
wing of the building. A large
brass tablet to the memory of
Chief Justice Osgoode stares the
visitor in the face as he reaches
the top of the stairs, at the en-
trance to the aparitments. WWho
would not wish to be a Rencher
to enjoy this commmodious retreat
at the Hall?

* » *

The public debate was held on
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Saturday, December 5th, and was
an immense success. Sir Wm. R.
Meredith presided and the HalX
was crowded to the doors. The
debate was “The Tiger or the
Lady.” Dancing followed the
programme. The President’s in-
augural address was well re-
ceived; he is determined to revise
everything at the Law School and
is meccdng withh the support o
the entire student body.
* » *

The Osgoode “ at home” will be
held on Friday, January 15th.
Committees are already at work
and the event will no doubt be a
great success. The Literary fo-
ciety -will meet on Saturday,
January 9th, when the “at

~home™ business will be passed.
* * %

The Osgoode Bar dinner on

Wednesday evening the 16th
December, was an immence
success in every way. ‘udges,

harristers and students all en-
joyed themselves. The decora-
tions and music were all that
could be desired, the singirg of
Mr. R. K. Barker and the M:srs.
Boyd being esecially worthy of
notice. Judge Falconbridge made
a most excellent presiding officer,
and made a record breaker of an
after dinner speech. His Lord-
ship seems to be a great favorite
with the student body, judgiang
from the great reception he got.
Judge Rose delighted all with his
splendid oration, which bristled
with patriotism. Sir William
Ralphh  Meredith, Hon. A. &
Hardy and Mr. ¥. R. Riddell
were well received and spoke as
only thev can. The Solicitor-
General, Hon. Chas. Fitzpatrick,
made the speech of the evening,
and his after dinner spre-h justi-
fies his being called “ Capada’s
Chauncey Depew.” Too much
praise cannot be given for the
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guccess of the dinner to the com-
mittee, which consisted of the
President, Mv. Claude Macdonell,
and Messrs. Geo. Kappele, Neil
MecCrimmon, Geo. Ross, J. .
Macdonald, A. J. Boyd, C. A.
Moss, T. L. Church, S. B. Woods,
W. J. Moore, E. H. McLean, V.
Finlayson, E. G. Osler, J. T. C.
Thompson, W. H. Barnum, J. G.
Merrick and R. F. McWilliams.

The meetings of tne Osgoode
Legal and Literary Society have
never been so well attended be-
fore. On the evening of Novem-
ber Tth, when the mock parlia-
ment opened, about 175 students
were present. The mock parlia-
ment, mock trial, public debate
and other meetings of the society
were all a great success. The
mock trial, a breach of promise
action, which Mr. James A. Mac-
donald so ably conducted, was
probably the most amusing affair
ever held in Osgoode Hall. The
presence of Mr. Macdonald as the
leading character in the trial
guaranteed success to the per-
formance. A large crowd of spec-
iators filled the hall. The ad-
dress of “Tom ” White, of coun-
sel for the defence, was the best
oration ever heard by us of the
younger generation in the Os-
goode Lit. The President made
an admirable Judge, while the
jury were without exception the
“toughest ? looking aggregation
that a Canadian counsel ever ad-
dressed. The trial will likely be
reneated at the Princess Theatre
next spring.

- * »*

The Osgoode Lacrosse Club hea
organised for 1897 with these of-
ficers: Pres., McGregor Young,
B.A.; 1st Vice.-Pres., C. A. Moss;
Capt.,, C. W. Cross; Sec., W. E.
Burns; Committee, the Captain,
Harry German and Courtney
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Kingstone. Osgoode will have a

great team. An eastern tour is

being spoken of.
* * *

The Osgoode Association Foot-
ball team have had their anuasl
meetling, and have chosen Mr.
Ernest Burns as captain for 1897.

Ll » *

Jim Merrick did a lot of “ Lust-
ling” on the decorations for the
dinner, while Ewan McLean
made a record for himself as a
dinner secretary.

& = *

The annual - election of Os-
goade’s new Athletic Association
wis held on Wednesday, Decein-
ber 16th. Pelling was held in
the Law School during the day,
closing at 4.30 p.m. A large num-
ber of barristers and officials at
the hall voted, while the stu-
dents’ vote was quite heavy.

Messrs.  Kingstone, Merrick,
and W. R. Wadsworth are the
first year directors, and they
were returned without opposi-
tion. In the second year, S. N.
Sharpe, David Mills, and Harry
A. Burbidge were elected. In the
third year popular Joe Me-
Dougal. of Rugby fame, headed
the poll; his colleagues elected
were Messrs. T. L. Church and C.
A. 8. Boddy. The three directors
chosen by the three years, the
ficld captains of the teams, and
three delegetes from the “Lit)”
will make up a full directorate.

* - *

The annual meeting of the
Osgoode Rugby Club was held on
Thursday, December 17th. There
was a large attendance. These
officers were elected:

Hon. President—Principal N.
TW. Horles, Q.C.

President—W. M. Lash.

Ist Vice - President—T. L
Church.

Captain—Courtney Kingstone.
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'fthe ‘Manager an? Secretary
will be chosen at a later date.
All the oftices went by acclama-
tion except the vice-presidency,
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on which & ballot was taken
between Messrs. W. R. Wads-
worth, T. L. Church, and C. A.
S. Boddy.

AN IMPORTANT JUDGMENT.

We ure indebted to one of the
counsel engageé in the case of
Johason et al. v. The Dominion
Eaxpress Company for a copy of
the judgment of Mr. Justice Rose,
recently delivered. In view of
the impovtance of this case to the
profession and the public, we
have published the judgmeni in
full in our present issue. We
understand that notice of appeal
was given and subsequently with-
drawn. The judgment is, there-
fore, 10 be taken as the existing
law in Ontario upon an important
branch of the la=v of express car-
riers and express service.

JOHNSON T AL., TRADING UNDER
THE NAME OF THE NATIONAL
PACKAGE DESPATcH COMPANY,

Plaintiys,
—ARD—

THE DOMINION EXPRESS COM-
PANY,

Defendaats.

RoOSE, J.]

The plaintifis are not incorpo-

rated. The .lefendant company
is a2 common carrier. This ac-
tHion is Dbrought to compei

the coiapany to carry the goods
{endered to it by the plaintifis, to
be carried, and for damages for
refasing to carry them.

It appears that the defendant
company has obiai- ~ facilities
from the Capadian Pacific Rail-

way Company by means of a con-
tract, under which the defendant
is bound to maintain an express
service over the whole line of the
Railway Company, guaranteeing
the Railway Company about
$300,000 a year, and actually pay-
ing them in one year about $400,-
000. Under this contract, and
generally for the purpose of
carrying on the business, the de-
fendant company has in its em-
ploy over 700 agents. It has es-
tablished a rate of charges or ta-
riff, varying the charges accord-
ing to the weight of the parcels.
Its most profitable business is
the ecarrying of small parcels
short distances. Its mo~t oner-
ous and least profitable business
is the maintaining of agencies at
distant points to which verz few
parceis are sent, this part of the
business being carried on often ut
a loss. The carrying of small par-
cels under 20 pounds in weight
constitutes, if I remember cor-
rectly, aboui 40 per cent. of the
whole business.

The plaintifis have established
agencies in Toronto and else-
where at convenient points pot
far from Toronto, where the larg-
est amount of business will or-
dinarily be done, and practically
confine themselves to carrying
parcels under 80 pounds in
weight, preferring parcels under
10 pounds. They charge for carry-
ing these parcels much less than
the ordinary and regular charies
by the defendant comnany, charg-
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ing for some parcels. say ten
cents, for others fifteen cents, 2nd
for others twenty cents, where
the defendant company would
charge at least twenty-five cents
a parcel.

The plaintiffi’ sustom is to
gather together a number of
these smaller parcels, put them
in hampers or packed parecels,
and tender them to the defendant
company, to be corried on the
tariff charged for parcels under
100 pounds in weight, paying for
such packed parcels very much
less than would be charged for
the several parcels if sent sepa-
rately.

The plaintiffs’ counsel stated
that the intention of the plain-
tiffs was, if possible, to solicit
and obtain all the business that
was to be done in the carrying
of parcels under 30 pounds ‘n
weight, and to take such business
away from the defendant com-
pany.

The defendant company asserts
the right to decline to carry
packed parcels for the plaintiffs,
Secondly, it asserts the right to
charge for each parcel accordinys
to the ordinary rates. and to re-
quire from the plaintiffs a state-
ment of the number of parcels
placed in the packed parcels.

It is admitted that if the de-
fendant company has the right to
charge for each parcel in the
packed parcel, it may require
from the plaintifis a statement
of what the packed parcels con-
tain.

The plaintiffs assert the right
to demand of the defendant com-
pany the carriage of the packed
parcels at the same rates as any
other parcel similar in size and
weight would be carried under
the defendants’ tariff, without re-
ference to the fact that such
packed parcels contain several
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parcels, addressed to different
persons, to be delivered by the
agents of the plaintiffs for reward
in that behalf.

It is manifest that if the plain-
tiffs succeed in business they will
deprive the defendant company
of the most lucrative part of its
business, and will compel it to
carry parcels at a loss so that
the plaintiffs may make a profit;
and Mr. McCarthy, for the plain-
tiffs, admitted that the result of
the plaintiffs’ claim, if tenable,
would be thet the company might
be compelled at the instance of
the American Express Compary,
a vival corporation, to carry all
the light and profitable business
of such American Express Com-
pany, making use of the facilities
which it, the defendant company,
has obtained from the Canadian
Pacific Railway Company, to its
own detriment if not destruction,
and to the profit of its rival.

The plaintiffs rely on decisions
in Engzland as to packed parcels.
It is to be noted that nearly all
the cases cited depend upon what
is called the equality clause of
the Railway Acts, and upon the
principle “that where a railway
company carries on some other
business, it must, in respect of
such business, be taken to be,
quoad the railway, in the posi-
tion of third parties.” See noteto
Article 275, Macpamara’s Law of

‘arriers, page 355. The note
further states: “Alany of the
cases decided by the Court of
Common Pleas under section 2 of
the Railway and Canal Traific
Act, 1854, were applicatiors for
an injunction by carriers sompet-
ing with railway companies, and
complaining that in sending
goods by railway, and in carting
them to and from railway sta-
tions, -the companies subiected
them to disadvantages, and gave
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themselves and their agents pre-
ferences which were undue. The
same ground of decision as
stated in this article will be
found in all the carriers’ cases.”

The general principles of law
governing common carriers may
be found stated by Mr. Justice
Blackburn in G- W. Ry. Co. V.
Sutton, L. R. 4 E. & I. Ap. at p.
236. The learned Judge said:

“ At common Iaw, a person
holding himself out as a common
carrier of goods, was not under
any obligation to treat all cus-
tomers equally. The obligation
which the common law imposed
upon him, was to accept and
carry all goods delivered to him
for carriage, according to his pro-
fession (unless he had some rea-
sonable excuse for not doing so),
on being paid a reasoncble com-
pensaticn for so doing.”

To create a liability on the
part of a common carrier to carry
gaods tendered to him for car-
riage, it must appear that he has
professed to carry such goods,
for “a person may be a common
carrier of one thing, while he is
uot a common carrier of an-
other ?: Macnamara, Article 19,
page 12; and, secondly, the com-
pensation tendered must be rea-
sonable,

Mr. Justice Blackburn in the
Sutton case, at page 239, said:
“The consignor in the present
case was what has been called an
¢ intercepting carrier,” competing
with the defendants in one of the
most lucrative branches of their
traffic. They would have an in-
telligible motive for wishing to
clog his trade, and ¥ do not see
that there would be anything im-
moral or improper in their doing
so by any legal means.” The de-
cision in that case turned upon
the clauses of the Railway Act,
and it does not assist to analyze
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or discuss the judgments apart
from such clauses. But 1 find
language in the judgment of Mr.
Baron Bramwell, the dissenting
Judge, which, I think, may be
used as pertinent to the enquiry
whether in this case it was rea-
sonable for the plaintiffs to de-
mand cf the defendant company
the carriage of packed parcels
for the purpose of their business
at the same rates as other par-
cels of like size and weight would
be carried for under the tariff of
the company ? At page 258, that
learned Judge said: “ The plain-
tiff is a carrier and forwards the
property of others, never his
owp. The wholesale houses are
not carriers, and principally for-
ward their own goods. Tha
plaintiff forwards all sorts of
goods—no  doubt principally
drapery, but still he does forward
all sorts. The wholesale houses
do not. 47l the plaintiffs’ pack-
ages are packed. All those of the
wholesale house are not. Accord-
ing to the evidence of Hill only
50 to 100 out of 700 to 1,000.
The plaintiff is paid for what he
forwards. The wholesale houses
are not. What they do, they do
for their mutual accommodation,
and that of their friends and cus-
tomers. What the plaintitf does
is for profit.” The pertinency of
such language as to the enquiry.
whether or not the deizand of the
plaintiffs is a reasonable one in
this case, is apparent when one
considers the evidence tendered
on behalf of the plaintiffs, that
the company carried similar
packed parcels for wholesale
houses and other customers at
the rates which the plaintiffs are
willing to pay, and which they
contend were reasonable. I am
not convinced that the defendant
company knew that any whole-
sale house was making a business
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of sending packed parcels, and
certainly if they @d send paclfed
parcels, the language of »r.
Baron Bramwell points out the
difference between the carriage
of goods for such houses and the
carriage of goods for the plain-
tiffs,

The case of Crouch v. The G-
N. Ry. Co, 11 Ex. 742, was
pressed upon me as a decision
upon the question of the common
law liability to carry packed par-
cels at a reasonable rate, and as a
decision not depending upon the
equality clauses. Pollock, C.B,
in that case said, at page 750,
“ Whether or not the defendants
were entitled to charge extra for
parcels is, in my opinion, a ques-
tion of fact and not of law.” The
jury, in that case, had found the
fact for the plaintiff, and the
Court would not interfere.

The facts in that case are not
the same as in this, and the find-
ing there cannot control the find-
ing here.

It is my duty, as judge of the
fact, to take into consideration
all the facts and circumstances
upon which the defendant com-
pany velied, or may reasorably
be held to have velied, or may be
entitled to rely, in fixing the ta-
riff or rates for carriage. Surely
if the fact was that the wholesale
houses and the customers gener-
ally would send from any given
point, say the city of Toronto, a
very large number of small par-
cels separately packed, that
would be something to be con-
gidered in determining what
would be a fair charge for each
parcel, so as to give the company
a fair reverue and a fair profit;
and if the company, in fixing its
rates, knew that instead of
sending the parcels separately
packed, the wholesale houses had

Barristor—30
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combined to send all their small
parcels in packed parcels, the dif-
ferent houses sending to one
packer, so that one large packed
parcel might be made up for any
given point, it would reasonably
take that faet into consideration
in determining at what rates it
would carry such a packed par-
cel. Would it not be absurd to
say otherwise, because the rates
must be determined on the basis
of a living profit ?

No such case as the one before
us could have been in contempla-
tion of the defemdant company.
That a number of persons should
combine to carry on a business
in competition with the defen-
dant, to take from it the most
profitable part of its business, to
make use of its capital and facili-
ties for its destruction, cannot
be assumed to have been -con-
gidered or provided for by the
company in fixing its present ta-
riff. Nor do I think that the plain-
tiffs, or any of the public, could
for a moment fairly argue or as-
sert that they believed or were
led to believe that the defendant
company profess to carry such
packed parcels, or was an associa-
tion doing business in such a
manner.

In the Urited States it has
been held that a common carrier
is not bound to allow its cars or
boats or vehicles or premises, to
be made use of by a rival con-
cern for the purpose of soliciting
away its business or of establish-
ing a rival business, and it was
held that a railway company did
not hold itself out as a carrier of
express companies, or as giving
such facilities, or, as put by one
of the Judges, as a common car-
rier of common carriers. I refer
to the Express Cases, 117 T. 8.
Reps. p. 1.
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As, therefore, the defendant
company was not bound to carry
except according to- its profes-
sion, was entitled to discrimi-
nate, was not confined by any
rule or regulation as to the
charges it might make, providing
they are reasonable, it seems to
me *hat the question comes down
simply to this: Did the defendant
company hold itself out as a car-
rier to carry goods for persons in
the position of the plaintiffs, and
for the purposes for which the
plaintiffs desired them to be car-
ried ; and secondly, if it did,
does the tariff rate or rates
charged to others on the evidence
before me establish that the
amount tendered by the plaintiffs
was a reasonable amount, or that
the defendant company might
not well charge for each parcel
in a packed parcel according to
its ordinary rates ?

I find as a fact that the rates
tendered by the plaintiffs, or
which they were willing to pay,
were not reasonable under the
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circumstances. I do not find it
necessary to determine whether
or not the defendant has the
right absolutely to decline to
carry parcels so packed for the
plaintiffs; but I say I do not
think the defendant ever in-
tended to hold itself out to the
public as a carrier of the goods
of a rival express company, mak-
ing use of its capital and its fa-
cilities for doing business for the
purpose of the aggrandizement of
such rival and to *he destruction
of its own businc 3. An argu-
ment which woula lead to the
conclusion that Mr. MecCarthy
candidly, but boldly, avowed on
behalf of his client seems to me
80 unjust as to show that it is not
logically sound.

In my opinion the action should
be dismissed with costs.

Dalton McCarthy, Q.C., and D.
L. McCarthy, for the plaintiff.

C. Robinson, Q.C., S. H. Blake,
Q.C., and Angus MacMurchy, for
the defendants. :

HUMOUR OF CANADIAN BENCH AND BAR.

Counsel (opposing application
for new trial based on affidavits)
—“ My Lord, I submit that no at-
tention should be paid to such
bald-headed affidavits.”

R—e, J. (interrupting) —
“ Mr.— that is no epithet to use
in this Court.”

LR I .

H. C. J—Motion for judgment
in action for construction of wilt
and administration. Bequest “to
the Sisters of Charity of Hamil-
ton.” Argument that inasmuch
as there is no such incorporation
or association as the Sisters of
Charity, the bequest is void.

Hamilton counsel, endeavour-
ing to support the bequest, ar-
gues that it may be good as a
bequest to individuals in Hamil-
ton answering the description of
Sisters of Charity.

Toronto counsel, opposing the
bequest: “ So far as I am aware
Charity only had originally two
sisters, viz., Faith and Hope, and
these ladies ceased to reside in
Hamilton many years ago.”

* *

During the 1891 term of the
Law School, Mr. Drayton was
lecturing on Easem<cnts by Pre-
scription.
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Student—“ Do you not think,
sir, that the expression ‘pre-
seription’ smacks rather of
medicine than of law ?”

Mr. Drayton—“ You are quite
right, Mr. A——; but the time re-
quired to acquire an ‘Iase-
ment’ differs by a few years.”

* * *

Enter student with affidavit,
with which he tries to convince
the Registrar of one of the old
Divisions that a certain act was
done towards the end of May.

Says the Registrar—* What is
the language of the affidavit 27

Student reads— “That the
plaintiff did in the end of May,
18—,” ete., ete.

The Registrar—* Does he speci-
fy which end of May it was?”

Student explains that it does
not.

T “Well,” says the Registrar,
“1 cannot allow that, for it might
allude, you know, to either end of
May.”

* * *

Question as to where an action
to recover the price of certain
law books should be tried, which
books were supplied to a county
library. Counsel objects that the
case should not be sent to the
County of Oxford, as the Judge
there happened to be interested
in a similar question.

The Court—* Why not remit it
to some one of iy learned bro-
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thers of the County Courts who
does not use law books, he can-

not be interested.”
* * *

“Brought to a Vote.”

G. R. Sims, the playwright,
tells this story about Switzer-
land. A referendum was ap-
proaching its completion. The
votes had been given and the
chairman was ready to declare
the figures. In this moment of
anxious expectation, when the
fortunes of the country were at
stake, a voice from the public gal-
lery was heard crying, ¢ Waiter.”
The result was instantaneous.
The whole sovereign assembly of
the Swiss people rose to its feet
as one man, and answered, ¢ Yes,
sir.”

* * *

An English lawyer, who had a
habit of dropping his “ Is,” was
one day prosecuting, before Mr.
Justice Lawrance, a man for
stealing, among other things, a
halter. Constantly and consist-
ently he spoke of “’alter,” and
after an hour or so of this the
Judge summoned the clerk of as-
size and seriously asked him:
“Is this the Crown Court ?2?”
“Yes, my lord; I believe so,” was
the answer of the wondering of-
ficial. “Thank you. I am re-
lieved. I thought I had found my
way into an ecclesiastical tri-
bunal.—4rgonaut.

THE TORONTO

We dropped into the Toronto
Police Court the other day and
witnessed the +{rial of some
fifteen students of a sister
college who were charged with

disorderly conduct. It appears
according to the indictment that

POLICE COURT.

the fifteen were at their college
dinner, and after it was over they
all felt happy and proceeded up
Yonge Street returning to their
homes singing songs, ete., until
they had their names talken
down. On enquiry we learn that
the students in question were not
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noigsy at all. From our experi-
ence in this case we found
Crown Attorney Curry a most
able, courteous and patient offi-
cial, and we think the Bar will
agree with us in saying that he
has given entire satisfaction to
one and all. Our object, how-
ever, is to criticize rather freely
the afternoon’s proceedings of
this modern Russian Court,
which totters very closely on
the verge of “a howling pharse,”
to use the language of the street,
which is peculiarly expressive
here. Magistrate Miller was on
the bench; a kindly, well-mean-
ing and level-headed man. At his
side stood the “ deputy ”—in the
person of His Lordship the Ri.
Hon. Wm. Stewart—who has
the reputation of knowing more
law than a Justice of the Peace.
The deputy 1is magistrate,
Queen’s counsel, Crown counsel,
prosecutor-general, and a count-
less list of other things, all in
himself. He pitched his voice in
a high key for ome of judiciai
bearing; and the students pre-
pared their humorous systems to
witness him deliver the judgment
of the Court in their case, which
was to the effect: “I am deputy,
I run this Court.”* The deputy
was very shaky in his English.
'This officer makes it his business
to see that counsel have no
rights when the afternoon Court
is on. The deputy determines
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what is evidence and what
not. It is time the Police Com-
missioners taught this officious
officer a lesson; citizens com-
plgm., prisoners complain, the
Bar is openly insulted, while this
untamed czar deals out Russian
law. . We object to this man
practising law. He practices as
prosecuting counsel daily in the
Toronto Police Court. The Court
ought either to be abolished or
else conducted properly. We had
occasion to notice this officer’s
conduct some months ago for the
way he told a barrister to sit
down or he would put him out
of the Court altogether. Such is
the afternoon Police Court; such
iy the deputy; such are the
rights of Tbarristers in this
Court. We believe that many
of the convictions made in
this Court would not stand in the
higher Court, as the evidence is
taken down irregularly. The
deputy gives evidence openly
without being sworn, and his un-
sworn testimony is reserved and
admitted as evidence. He is a
regular digest of case law, and
well deserves the mname of
Toronto’s Justinian. We would
like to know if his name is on the
roll as a practising barrister;
also if he has paid his fees. The
deputy’s conduct at the morning
session is somewhat the same as
we have described his afternoon
behaviour to be.

BOOK REVIEWS.

A publication from across the
border that cannot easily be laid
by, once it 1is taken up, is

“ Flashes of Wit from Bench and
Bar ” (Collector Publishing Co.,

Detroit, 1895). This is a col-
lection of the best legal anec-
dotes, which have been carefully
compiled by William C. Sprague,
a well'lknown legal writer, and a
member of the Detroit Bar. Some
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of the stories are old, mainly be-
cause they have been largely
printed in the press since this
book was published, but the great
bulk of the volume is deliciously
new. The work has been care-
fully done, and each tale is culled
down so as to be brief and much
to the point. Many would do most
excellently for after dinner
speakers, or one wishing to en-
force a political argument might
well supplement it by such an
illustration as: “ First Lawyer,—
“Will you take something with
me?’” Second Lawyer,— “ No,
thank you. You have been so
long in the business that you
would be suspected the moment
it was missed.” Such truisms
also constantly appear as: “It is
a wise judge that knows his own
order;” or aphorisms as: “ Do not
preach when you practice.” The
book is not of course a necessity,
but will be valuable to anyone
who enjoys a laugh after a hard
day’s tussle with the Court, or
after long interviews with impor-
tunate clients.
s % %

Jucge Donovan, o Detroit, has
chosen for his latest work a title
which scarcely does justice to the
volume. The book before us is
his “Speeches and Speech Mak-
ing ? (Collector Publishing Co.,
Detroit, 1895). The Judge shows
most clearly in the preface, where
he expounds the reason for and
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the occasion of the issuing of this
volume, that he himself is no
mean master of his mother ton-
gue, and that of itself guarantees
the excellence of his compilation.
Gathered between the covers are
extracts from the most famous
speeches in the history of the
English language, while - the
learned author has been at great
pains to search the annals of
Congress, and the columns of the
press, for examples of brilliant
rhetoric which have escaped the
gaze of the more careless public.
The result is a collection of elo-
quence of every style and of
every-manner, denunciatory, pa-
thetic, persuasive, sarcastic, pa-
triotiec, humorous and poetic.
One can study with con-
venience the various styles and
the various speakers, and by care-
ful comparison can find for him-
self the strong points of each.
To one anxious to become able to
stand on his feet, and to address
an audience with effect, the many
words of advice which the Judge
himself supplies will be most
useful. One paragraph especial-
ly appeals to the profession of
the law, as -it contains a truth
which is becoming realized more
and more: “The leaders in a
general assemblage of men, sud-
denly summoned together to de-
cide almost any question of
public interest, wiil be composed
largely of lawyers.”

THE VOICE OF LEGAL JOURNALISM.

Extracts from Exchanges.

The Torrens System of Land
Titles.

This experiment, which pro-

mised such excellent results in
Cook County, Illinois, where it
was adopted a few years ago, has
been declared unconstitutional
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by the Illinois Supreme Court.

The system is, we believe, of
Australian origin, where it is
said to have proved wonderfully
successful in simplifying and
cheapening the transfer of titles
to real estate. YWe had hoped
tha?, like the system of balloting,
for which we are indebted to the
same source, this Australian idea
would find congenial soil in
America, and that the Cook
County experiment would lead to
the general adoption of the
system throughout the TUnited
States.

The ground upon which the
Tilinois law encountered the con-
.demnation of the Court was, that
it conferred judicial powers upon
the Recorder of Deeds and his
examiners, in contravention of
that clause of the State Constl-
tution which prescribes that the
judicial power shall be vested in
certain Courts. — Virginia Law
Register. .

Judge and Jury.

In Regina v. BMMourques, on
October 23rd, at the Central
Criminal Court, Mr. Justice
Wright tried a prisoner for kill-
ing a woman by shooting her; the
jury found the prisoner not
guilty of murder, but guilty of
manslaughter. The Judge, it is
reported, then asked them if they
thought the prisoner had any in-
tention of doing the deceased any
harm by firing at her. The jury
said they were not unanimous;
and the Judge intimated tiat in
passing sentence he should give
effect to what he understood to
be the opinion of the majority—
viz.,, that the accused had some
intention to inflict bodily harm.
It is a bad precedent to cross-
examine a jury on their verdict,
or to act on the opinion of a

THE BARRISTER.

section of the jury. In this parti-
cular case the want of agreement
threw some doubt on the correct-
ness of the verdict as returned;
and we venture to suggest that a
Judge abdicates his functions if
in passing sentence he has any
regard except to the verdict, the
facts as disclosed on the trial,
and such matters in mitigation
as are urged before sentence is
passed. We have no. yet come
to the system adopted by many
American States of putting sen-
tence as well as verdict under the
control of the jurovs—The Law
Journal (Englrindl.

Retention of Depreciated In-
1 vestments.

The importance of the decision
of the Court of Appeal in Cocks v.
Chapman to trustees who hold
mortgages of real property as
part of their trust estate is very
great. Scores of trustees must
be in the same position as the
trustees in that action—viz., the
holders of mortgages of agricul-
tural land as an investment
which, though authorized by the

.terms of their trust, is hopelessly

depreciated in value. It has
often been asked, What are such
trustees to do? They can bring
actions on the covenants for pay-
ment in the mortgage-deeds, with
the probable result of driving
the mortgagors into bankruptey;
they can sell at a serious loss;
they can foreclose and find them-
seives saddled with derelict
farms for which no tenants will
apply, and which they cannot
cultivate themselves for lack of
capital. Lastly, they can hold on
and hope for better times. The
test of their conduct is
the old one of honesty and
prudence. No one can expect a
trustee to be a prophet, and to

|
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foretell that a farm which let for
£500 in 1880 will with difficulty
bring in an income of £150 in
1896. As long as the land was a
satisfactory security no breach of
trust was committed by not call-
ing in the money; and when the
bad times grew worse it was
worse than useless to bring pres-
sure on the mortgagors. Trustees
must show in such cases that,
whatever course they took, they
had reasonable grounds for
taking it; and it will not be in-
cumbent on them to prove con-
clusively that no proceedings
could by any possibility bave
been effectual to recover the full
value of their investment, if they
can show that they have exer-
cised a fair judgment under the
circumstances with regard to the
course which they have actually
adopted. The Court of Appeal
appear to have given no opinion
on the point decided by Mr. Jus-
lice Kekewich in the Court be-
low, that s. 4 of the Trustee Act.
1893, Amendment Act, 1894, was
not retrospective; the Lords Jus-
tices probably considered that,
even if they differed from Mr.
Justice Kekewich (which there is
no reason to suppose they did),
the section in question was hard-
ly wide enough in its terms to
meet all the circumstances of the
case which was before them.—
The Law J omzzal* (E'izglmzd).

Contrasts in Court.

This advocate, in confidence so
weal

He scarce can muster
enough to ‘speak,

And gets each sentence by a
painful wrench,

Wears in his hat more wit than
half the Bench.

This other, self-assertive, shal-
low, loud,

breath
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Would still harangue his Judges
like a crowd,

Though Cicero himself were seat-
ed there

In full robed splendor in his
ivory chair.

—Wendell P. Stafford in

Green Bag.

The
* * *

Fire Insurance and Subrogation.

It is well settled that a policy
of fire insurance is a contract of
indemnity, and that the insurer
on making good the loss is en-
titled to stand in the place of the
insured. -If, therefore, at a subse-
quent time the person insured
receives from another source
compensation for the loss which
he has sustained, the insurer can
recover from Lim any sam which
he may have received in excess
of the actual amount of the loss.
Thus if a landlord insures
against fire by a policy which
covers gas explosions, and the
tenant’s covenunt to repair con-
tains an exception for the case of
fire only, the insurers can recover
the amount of the insurance
money from the landlord in the
event of the demised premises
being damaged by gas and of the
ienant reinstating them in pur-
suance of his covenant. And in
Castellain v. Preston the Court of
Appeal held that the doctrine of
subrogation as between insurers
and insured is applicable in its
largest possible form; in the
words of Lord Esher, “the un-
devwriter is entitled to the ad-
vantage of every right of the
assured, whether such right con-
sists in contract fulfilled or unful-
filled, or in remedy for tort
capable of being insisted on or
already insisted on, or in any
other right, whether by way of
condition or otherwise, legal or
equitable, which can be or has
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been exercised or has accrued,
and whether such night could or
could not be enforced by the in-
surer in the name of the assured,
by the exercise or acquiring of
which right or condition the loss
against which the assured is in-
sured can or has been diminish-
ed.” This definition seems at
first sight sufficiently extensive,
though Lord Esher guarded him-
self by saying that, if it is not so,
he must have omitted to state
something which ought to have
been stated. And it must now
be supplemented by the corollary
that the insurer is entitled to re-
cover from the insured the full
valy> of any rights or remedies
against third parties which the
insured has renounced, and to
which, but for such renunciation,
the insurer would have a right
to be subrogated. This seems to
be the result of the recent case of
The West of England Fire In-
surance Company v. Isaacs, in
which the company recovered the
amount which they had paid to
the defendant in respect of
damage by fire to a warehouse of
which he was tenant; the de-
fendant having for his »wn
reasons released his landlord :rom
a4 covenant to make good such
damage, and thereby having de-
prived the corapany of their right
of subrogation—The Law Jour-
nal (England).

* ¥

Dangers of Circumstantial
Evidence.

“Speaking of circumstantial
evidence,” said an old attorney,
while in a reminiscent mood the
other day, to the writer, “I am
free to confess that I consider it
hardly the thing to hang a man
on, though it has been dome in
many cases. I can recall an
instance when I was a young-
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ster of 12 or 14, in which
my father, who was a lead-
ing criminal lawyer, defended
a man who was hanged on mere-
ly ecircumstantial evidence. The
facts were as follows: Living just
in the edge of our town was a
man of wealth, who had a grand
old house, occupied only by him-
self and servants. There were
various stories about how rich he
was and what large amounts of
money he always kept near him,
but he was never disturbed until
one night after midnight there
was a terrific disturbance in the
old house, accompanied by pistol
shots, and when the people who
came to see what the matter was,
got in, they found the owner
dead with a bullet through his
eye, and the butler with his
hands full of jewelry and
watches, lying in the doorway of
the old gentleman’s room with a
bullet somewhere in his head, but
he wasn’t dead.

His revolver lay by his side,
and as far as could be seen, the
whole stury was told right there.
The butler, who had been in the
house only about six months, had
attempted to rob his master, had
been caught in the act and shot,
but had killed the old man in the
fight. That was the only transia-
tion of it, and there was no other
for several days, because the but-
lIer had a very serious wound and
was delirious for a week. How-
ever, it was not fatal, and as soon
as he was at himself he made a
statement to the effect that he
had been awakened in the night
by footsteps, and had taken his
pistol, which had only two loads
in it out of five, and gone down
into the hall below to see what
the noise was. '

He noticed that his master’s
door was partly open, at the far
end of the hall, and hurried to-

e ———
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ward it. As he approached it he
heard his master speak to some
one asking who was there, and
with that there was a pistol shot,
and he jumped into the room,
grabbing a burglar as he did so,
and at the same time getting a
shot in the head from his mas-
ter’s pistol. Beyond that he re-
membered nothing more. His
story was generally disbelieved,
for there was no evidence of any
other person in the house with
evil designs, and all the plunder
that he had not caught in his
hands was lying on the foor
about him, so that there was no
apparent reason why a burglar
should be there. All the doors
were found locked, by those who
came in response to the alarm,
and there were absolutely no
signs of any burglarizing from
the outside.

Another strong point was, that
the bullet which was found in the
butler’s head exactly fitted the
pistol of his master, showing con-
clugively that it was the master
and not the burglar who shot
him. This was the condition ot
the affair when my father took
charge of it, and though he really
believed the butler’s story and
- {ried to prove it, he could not do
it and the man was finally hang-
ed. A year later a burglar was
shot by a policeman in the ecity
nearest to us, and he confessed
on his death bed that he was the
murderer of our rich man. He
had hidden in the house early in
the evening, had collected all he
could of jewelry and other port-
able valuables, and was about
getting out when he was caught
both by the old gentleman and
the butler, and that the butler
had got the bullet intended for
him, as he had run into the room
just as the old man fired.
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Dropping everything in his sud-
den surprise, he had rushed down
stairs and hidden in the hallway,
from where he had slipped out as
soon as the front door was open-
ed. In the excitement, he was
not observed, and he got away
without any trouble at all, as the
uearness to the city made stran-
gers 80 common that their pres-
ence excited no suspicion. Il
never forget that incident and 'l
never be in favor of the death
penalty on circumstantial evi-
dence, I don’t care how strong it
is. Even lynch law is less un-
just,” and the writer felt that the
attorney was more than half
nght.—-Ghioag‘o {qu_o Journal.

The students who study law
at University College are lucky,
for they may do so under the au-
spices of Mr. Birrell, and this
means that the proportion of jam
to powder is usually large. Mr.
Birrell in the course of his intro-
ductory lecture delivered on Mon-
day last, declared that the best
idea of life in the olden times at
the Inns of Court was to be
gained from the brief but lively
reminiscences of Mr. Justice
Shallow, formerly of Clement’s
Inn. Very happy was his de-
scription of the great English
lawyers, not as jurists or philoso-
phers, but “advisers of particu-
Iar men in particular difficulties
at particular fees.” These were
never prompted to take to the law
by the motives which often made
men take to the army, the sea, or
the church—the love of adven-
ture or of glory or the fear of
God. Men usually hated law
when they began it. The poet
Gray even went so far as to say
that nobody was “amused or
even not disgusted at the begin-
ning.” This we doubt. We be-
lieve that men of a certain turn
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of mind are often hugely de-
lighted at the nicety, the acute-
ness, and the fine edge of the
points which they find discussed
in such books as * Smith’s Lead-
ing Cases.” When, too, they have
the instinct for style, the pro-
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blems of conveyancing are ex-
tremely attractive. To draft a
clause which falls neither into
the right-hand ditch of ambiguity
nor the left-hand one of verbiage
is a very pleasant exercise.—

‘London Spectator, Dec. 12.

RECENT ONTARIO DECISIONS.

Important Judgments in the Superior Courts.

GRAVELLE v. MERO.

[Tue Master-1N-CHAMBERS, 11rH Db-
CEMBER.

Undertaking embodied in consent
order cun only be varied by
consent.

Judgment on motion by plain-
tiff to postpone irial, which
should have taken place on No-
vember 16th at Goderich par-
suant to order made herein omn
Gtk October, 1896. and on cross-
examination by defendants, J., J.,
and D. Mero, to dismiss action
with costs for mnon-compliance
with undertaking given by plain-
tiff as a term of order of 6th
October. Held, following _ius-
tralasia. Co. v. Walter, W. X,
1891, p. 170; Daris v. Daris. 13
Chy. D.. 861; Attorncy-General v.
Tomline, T Chy. D., 388, that
there is no power to relieve plain-
tiff from undertaking, which was
embodied in a consent order.
which can only be varied by con-
sent. \lso held that plaintiff's
motion being so determined, and
following Fuinnegan v. Keenan, 7
P. R.. 385, there is no course open
but to give effect to defendants’
motion, and action therefore or-
dered to be dismissed with costs,
including the costs of this mo-
tion. D. Armour, for plaintiff.

TW. E. Middleton. for aefendants,
Jane, Joseph, and David Muro.

* * *

KATRINE LUMBER CO. v. LAN-
CASHIRE INS. CO.

{AND FOUR OTHER ACTIONS BY THE SAME
PLAINTIFF AGAINST DIFFERENT INS.
COMPANIES.)

[MereDrTn, C.J., MacManoy, J.—Di-
visional Court.—7tH DECEMBER.

Discretion order of Court below,
non-zaterference with.

V. M. Douglas, for defendants,
appealed from ovder of Falcon-
bridge. J., in Chambers, affirm-
ing order of Master in Chambers
refusing to consolidate the ac-
tions, and veversing order of
Master in Chambers changing
venue from Famiiton to Parry
Sound. W. Nesbitt and R. Me-
Kay, for plaintifis, contra. The
Court held that both the consoli-
dation and the change of venue
sought were in the discretion of
ihe Judge below. and it was im-
possible to say that the discretion
was wrongly exercised. Appeal
dismissed. Costs in cause. Or-
der to be without prejudice to
any application wlhich may be
made to the Judge at the trial,
under rules 652 ard 655, as to the
irial of the aciions together.
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KATRINE LUMBER CO. v. LIVER-
POOL. AND LONDON AND
GLOBE INS. CO.

(AND- FOUR OTHER CASES.)
[MereDITH, C.J., 15TH DECENBER.

Practive—I15th statutory condition
—Wilful act or neglect—Acts
of omission or COMILISSION, [UT-
ficulars of, when ordered.

Judgment on appeal Dby de-
fendants from order of Master in
Chambers requiring them to de-
liver further and better parti-
culars of the defence. The ac-
{ions were brought to recover t}le
loss alleged to have been sustain-
ed by plaintiffs by the destruc-
tion and damage by fire of a mill
and other buildings, and a stock
of lumber, shingles, lath, and
slabs. against which the defend-
ants had insured the plaintiffs
by the policies sued on. The de-
fences were that the plaintiffy’
claim <was vitiated by the 15th
statutory condition, becanse cer-
tain statements in a statutory
declaration forming part of the
proof of loss were false and
fraudulent; that the fires were
not caused by the wilful act or
neglect, procurement, means, or
contrivance of the manager of
the plaintif company or any
officer; that the schedules attach-
ed to the declaration of the man-
ager contained as particular an
account of the loss as the nature
of the case permitted, and that
the account was just and true.
Held, that the plairliffs were en-
titled to know what acts of
omission or commission the de-
fendants intenled to charge the
plaintiffs’ manager with as con-
stituting the negligence imputed
to himi, and in what way the fires
were caused by his procurement
means, or contrivance of the
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marager; but that the'defendants
could not be required to give,
without disclosing their evi-
dence merely, further particulars
as to the alleged false and fraud-
ulent character of the statement
as to the origin of the fire; nor
should further particulars have
been required as to how the de-
claration that the fire was not
caused by the wilful acf of the
manager was false and fraudu-
lent, it being sufficient to say that
the fire was caused by his wilful
act. Held, also, that the parti-
culars delivered of the alleged
falsity and fraud of the declara-
tion as te the extent of the loss
were sufficient, the defendants
stating their inability to say by
how much the plaintifis had over-
stated the loss on each of the
classes of articles, but intimating
that the loss as a whole had been
overstated by $R8,000, and that
that over-statement was fraudu-
lently made. Costs in the cause.
W. M. Douglas. for defendanis.
R. McKay, for the plaintifis.
* * *

STEVENSON v. GRAHAM.
[MzrepITH, C.J., 4TH DECEMBER.
Opinion agaiast the practice of
graniing ex parte ujunctions
v errtain cuses,

Masten, for plaintiffs, moved to
continue until the trial of the ac-
tion the interim injunction grant-
ed by local Judge at Ottawa, re-
straining defendant .\lexander
Grakam from encroaching or ad-
vancing in the excavation of pits
for clay en lot letter I, concession
D, river front, in {he township of
Nepan, any nearer to the road
allowance than three and vwo-
thirds chains from said road
allowance. The plaintiffs claim
that the lease under which de-
fendants’ assignor claimed the
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right to excavate has become for-
feited for breach of covenant not
to assign or sublet without leave,
if a new lease with restrictions,
granted to the defendant, execu-
tor of deceased lessee, be held to
be not yet in force. Aylesworth,
Q.C., for defendants, contra. The
learned Chief Justice expressed
a strong opinion against the
granting of ex parte injunctions
in cases of this kind. Motion re-
fused with costs. Leave given to
serve short notice of a similar
application on present and fur-
ther material on Tuesday next.

* »* *
STAFFORD v. TOWN OF LEAM-

INGTON.

[RosE, J., 25T NovVEMBER.

Practice—Examinations for dis-
covery—Limitation of costs of
—ZEzxcessive s to number and
length.

Judgment on application by
plaintif for a fiat for costs of
examination of defendants for
discovery. The action was the
common one against a municipa-
lity for damages sustained by
plaintiff falling into an excava-
ticn in the highway. The per-
sons making the excavation were
joined as defendants. At the
trial, before Armour, C.J., the
plaintiff was first given judgment
for $§75 damages, and County
Court costs, without a set-off in
favour of defendants. The plain-
tiff was first examined for dis-
covery at the instance of the cor-
poration, and secondly, at the in-
stance of other defendants. The
defences were by separate solici-
tors, but both of these solicitors
attended on each examiaation.
The examination of plaintiff at
the instance of defendant corpo-
ration covered 27 typewritten
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pages, and at the instance of the
other defendants, 23 pages, in all
50. In both of the examinations
many of the questions were prac-
tically identical. Then the plain-
tiff proceeded to examine on ap-
pointment, the mayor, reeve,
deputy reeve, town clerk, and five
councillors, and one of the in-
dividual defendants. The exam-
ination of these persons covered
more than 83 pages. Rose, J.—
This case is an example of what
seems to me an abuse of the right
to examine, and points to the
necessity of some restriction be-
ing placed upon the power to
examine, pursuant to an appoint-
ment, without an order. Most of
the persons examined by the
plaintiff were not persons proper-
ly examined, and appointments
should not have been given for
their examination. Appointments
should be given for such persons
only as would be ordered to
attend if an order were applied
for. I do not kmow on what
principle the parties proceeded.
The rule as to the necessity of
obtaining a Judge’s fiat for the
allowance of the costs for exam-
ination for discovery is a salutory
one, and I am glad to say, in the
many cases coming before me, I
have not befora met with so
great indiscretion on the part of
all concerned as in this case. I
cannot allow more than two ap-
pointments for examinations by
the plaintiff, and 30 pages of the
examination, and in allowing so
much I think I am treating the
plaintiff liberally. In view of
what I have pointed out, it is to
be hoped that the solicitors for
all parties will be able to justify
their action to their clients in
case they render a bill for such
services between solicitor and
client.
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PARKS v. BAKER.

[Mr.CarTwrIcHT, Official Referee, 30TH
NoVFMBER.

Secuaity for costs—Health officer
—R. 8. 0. ¢. 73, s. I—DBencefits of
enactment not to be cvaded by
other allegations.

Judgment on application by
defendant Northmore under 59
V. e 18, 8 7 (0.), for an order for
security for costs, on ground that
anything done by said defendant
in matter out of which action
arose was doae in his capacity as
a health officer, and that he is
therefore within provisions of
R. 8. O. ¢. 73, 8. 1. Held, that the
benefits of these enactments are
not to be evaded by alleging a
conspiracy, and that as appears
by material filed it was clearly
the duty of applicant to act as
the public health officer. Order
to go “that the plaintiff do give
security for costs of the defend-
ant Northmore in the action.”
Costs of motion to be costs in
cause. R. McKay, for defendant
Northmore. C. J. Holman, for
plaintiff.
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{On appeal, Falconbridge, J.,
affirmed the above order,]
* * *

RANDALL v. REID.

[MRr.CarTRWIGHT, Official Referee, 28D
DECEMBER.

Practice of adding father of in-
Jant plaintiff as « party in
?egligence action—No necessity

0.

Judgmeut on application by in-
fant plaintiff to add his father as
a party plaintiff. Held, thatit is
pot necessary to have father add-
ed as a party plaintiff; that in-
fant plaintiff can recover all the
damages he is entitled to by
reason of the alleged megligence
of defendants, and that in any
case, father is debarred from
bringing an action under Work-
men’s Compensation Act, owing
to lapse of more than six mounths
since accident occurred. Motion
dismissed. Costs to defendants
in any event. J. Hales, for
plaintiff. 'W. H. Hodges, for de-
fenpdants.
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