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23 O.W.R. 201 ü D.L.R. 857 W.L R. 65 G D.LR. 5
•23 O.W.R. 205 0 D.L.R. 870 W.L.R. 57 fl D.LR 57
23 O.W.R. 209 0 D.L.R. 850 tt W.L.R. 59 G D.LR. 108
23 O.W.R. 210 0 D.L.R. 875 W.L.R. 00 (■ D.LR 111
23 O.W.R. 214 A D.LR. 890 W.L.R. 05 G Di.i: 147
23 O.W.R. 218 0 D.L.R. 870 22 W.L.R. 08 fl D.L.R. 231
23 O.W.R. 218 0 D.L.R. 858 W.L.R. 70 G D.LR. 451
23 O.W.R. 225 0 D.L.R. 893 W.L.R. 85 fl D.LR. 1*0
23 O.W.R. 220 0 D.L. R. 807 W.L.R. 19 1. D.LR. 353
23 O.W.R. 227 0 D.L.R. 875 22 W.L.R. 105 fl D.LR. 142
23 O.W.R. 228 G D.L.R. 803 22 W.L.R. 107 fl D.L.R. 380
23 O.W.R. 235 0 D.L.R. 894 22 W.L.R. 114 { 6 D.LR. 115
23 O.W.R. 237 6 D.LR. 880 22 W.L.R. 119 | 0 D.LR. 308
23 O.W.R. 239 0 D.L. R. 897 W.LR. 120 G D.LR. 370
23 O.W.R. 241 « D.L.R. 885 22 W.L.R. 125 fl 119
23 O.W.R. 242 0 D.L. R. 875 22 W.LR. 145 fl Di i: Jll
23 O.W.R. 243 0 D.L.R. 851 22 W.LR. 150 0 D.L.R. 305
23 O.W.R. 244 0 D.L.R. 851 22 W.LR. 158 fl D.L.R. 440
41 Que. S.C. 241 0 D.L.R. 411 6 W.L.R. 179 fl D.LR. 40
42 Que. 8.C. 110 0 D.L.R. 20 •22 \\ 1 R. isi 1 11 D.LR. 399
42 Que. 8.C. 150 0 D.L.R. 150 22 V LR 188 fl D.LR. 380
42 Que. 8.C. 170 3 D.L.R. 400 22 W.LR. 185 fl DI. R. 827
18 Rev. de Jur. 318 0 D.L.R. 312 : W.LR. 197 G D.LR. 188
18 Rev. de Jur. 340 fl D.L.R. 490 22 W.LR. 199 fl D.LR. 47
18 Rev. de Jur. 440 0 D.L.R. 785 22 W.L.R. 200 fl D.LR. 143
21 W.L.R. 100 >1 D.L. R. 00 £2 W.LR 808 11 dm: 876
21 W.LR. 172 0 D.LR. 237 22 W.LR. 205 fl D.L.R. 3.37
21 W.L.R. 209 0 D.L.R. 529 22 W.LR. 220 fl D.LR. 820
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DOMINION LAW REPORTS

STEWART v. STEELE. SASK.

Saskatchewan Supreme Court, Lamont, ./. September 0. 1012. g ç
1. Automobiles (6 1—2)—Negligence in tub i nk of—Continuing to 1012

HUIVK CAR WIIKN APPROACHING IIOHHK SlIEW’B SIGNS OF FRIGHT— „
Liabiijty of DRIVER. ■

A driver of an automobile who continues to advance towards horses 
which, by their actions, indicate that they arc frightened by his car, 
is guilty of negligence, and is liable to the owner of the horses for 
injuries sustained by him while trying to hold them.

2. Highways (9 1111—35)—Respective rights of hrivkrs of automobiles
AND DRIVERS OF HORSES TO USE OF HIGHWAY—STATUTORY REQUIRE-

Both drivers of automobih-s and drivers of horses have a perfect 
right to use the highway, but the right of each is subject to the 
qualification that lie must use it in conformity with any statutory re­
quirements. and not so as to make its use by the other dangerous.

[Marshall V. 11 means, 24 O.L.R. 522. referred to.]
3. Evidence (§ 11 H—270)— Presumption that automobile driver knows

OF THE TENDENCY TO FRIGHTEN HORSES.
The driver of an automobile must be held to Is- aware of the ten­

dency of automobiles to frighten horses, especially in places where 
automobiles are so little used ns to lie strange objects to horses.

[See David's Law of Motor Vehicles at p. 104.]
4. Automobiles (91—1 )—Liability of drivers of automobiles for non-

observance OF A STATUTORY DUTY.
The non-observance by the driver of an automobile of a duty imi>osed 

upon him by statute is in itself evidence of negligence.
[See Halebury's Law» of England, vol. 9, p. 571.]

5. Negligence (9 I A—4<i)—As basis of action—Breach of statutory

Every one for whose benefit a duty is imposed by statute upon any 
person has a right to have that duty performed, and, if he suffer by 
reason of its non-performance, he has a right of action against the per­
son guilty of such non-performance.

[Damil v. II ri tannic Merthyr Coal Co., 11009 ] 2 K.ll. 140. referred to.|
0. Automobiles (9 I—1 )—Public regulation—Non observance of sta­

tute—It.S.S. 1009, cm. 132.
The Saskatchewan Act to regulate the Speed and Operation of Motor 

■Cars, R.8.S. 1009. eh. 132. is passed to insure the safety and protec­
tion of persons riding or driving upon the highway, and gives a right 
of action to any such person who is injured by reason of the non- 
observance of the requirements of the statute.

[Duller v. The Fife Coal Company, [1012] A.C. 140, referred to.]

This is an action for damages for injuries received by the statement 
plaintiff as a result of his horses becoming frightened at the 
de fends n t’s automobile.

Judgment was given for the plaintiff for $400 and costs.
K. If. Wylie, for plaintiff.
C. E. I). Wood, for defendant.

1—6 D.I..R.
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Lamont, J. :—The action came on for trial before me with a 
jury at Areola, where it was the last jury case on the list. When 
the jury was empanelled, counsel for botli parties requested me 
to discharge the other jurymen on the panel, and agreed that 
should the jury not be able to agree as to a verdict they would 
ask me to determine the rights of the parties on the evidence as 
if the matter had been tried before me without a jury. The 
jury failed to agree on a verdict, and the parties requested me 
to determine their rights on the evidence put in. The facts 
arc as follows:—

The plaintiff had driven into Creelinan, which is an incor­
porated village, with his team and wagon, and had left them 
standing in front of a store on Railway street while he went 
into the store to make some purchases. While he was in there, 
the defendant drove along Railway street in his automobile, 
coming from the direction in which the horses were facing. He 
drove along the street at a rate of speed not less than fifteen 
miles per hour until he came to Main street crossing, which was 
RIO feet from where the plaintiff’s horses were standing, when 
he slowed down to ten miles per hour. After going over the 
crossing, the defendant removed the clutch and allowed his car 
to proceed simply with its own momentum. The car gradually 
slowed down until the defendant was 40 or 50 feet distant from 
the horses, when he put it into low gear and approached the 
team at a speed of not more than six miles per hour. Before 
the defendant had reached Main street crossing, someone called 
to the plaintiff that an automobile was coming, lie ran out and 
grabbed his horses by their heads. They were then backing and 
prancing and crowding from side to side, and otherwise acting 
as if frightened. The defendant noticed the horses just after 
he passed Main street crossing. lie admits they were then 
prancing, and that the plaintiff was at their heads. He also ad­
mits that when lie put his car on low gear they were standing 
with their heads up and ears up, looking at him, and that ns he 
approached they were prancing. He went past them at a rate of 
not more than six miles per hour. Just as he got about opposite 
the horses they sprang forward, carrying the plaintiff against a 
telegraph pole with such force that his arm was broken. For 
this injury the plaintiff now claims damages. He bases his 
claim to recover on the ground that the defendant was guilty 
of negligence, and in the alternative that he was guilty of a 
breach of the duty imposed upon him by the Act to regulate 
the Speed and Operation of Motor-Cars, being R.S.S. 1909, ch. 
132. That Act in part is as follows:—

6. No motor vehicle shall be run upon any public highway or place 
within any city, town or incorporated village at a greater rate of 
speed than ten miles an hour or upon any public highway or place 
outside of any city, town or incorporated village at a greater speed 
than twenty miles an hour.

D.L.R. |

8. Every 
whenever 
drawn by 
riding, oper 
ns to cxerc 
of any sud 
of any per# 
vehicle or 
in the aam 
per hour; 
in control

sary to av 
under cont 

12. Any 
upon sumr 
penalty n< 
month's

The deft 
car on the 
Creelinan a1 
and that lie 
a greater 
breaches of 
by the plaii 
horses were 
were under 
horses were 
the car. T 
defendant’ 
crowding f 
them unde 
says the he 
at him wh 
prancing 
were doing 
appear to t> 
by proceedi 
committed 

in the 
gence whi 
that he w 
statute, it 
tinue to a< 
from side 
part, is ch 
right to ti 
has to tra’ 
to use the
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8. Every person having control or charge of a motor vehicle shall 
whenever upon any public street or place approaching any vehicle 
drawn by a horse or horses or any horse upon which any person is 
riding, operate, manage and control such motor vehicle in such manner 
ns to exercise every reasonable precaution to prevent the frightening 
of any such horse or horses and to insure the safety ami protection 
of any person riding or driving the same and shall not approach such 
vehicle or horse within one hundred yards or pass the same going 
in the same or opposite direction at a greater speed than six miles 
per hour; and if any such horse or horses appear frightened the person 
in control of such motor vehicle shall reduce its speed and shall not 
proceed further towards such animal unless such movement be neces­
sary to avoid accident or injury or until such animal api>oars to be 
under control of its rider or driver.

12. Any person violating any of the provisions of this Act shall 
upon summary conviction before a justice of the peace be liable to a 
penalty not exceeding fifty dollars and in default of payment one 
month’s imprisonment.

The defendant’s own evidence shews that he ran his motor- 
ear on the public highway within the incorporated village of 
Creelman at a greater rate of speed than ten miles per hour, 
and that he approached the plaintiff’s team within 100 yards at 
a greater speed than six miles per hour. Both these were 
breaches of the provisions of the statute. It was also contended 
by the plaintiff that he failed to stop when he saw that the 
horses were frightened and that he proceeded before the horses 
were under control. The evidence shews that when lie saw the 
horses were frightened lie reduced the speed hut did not stop 
the car. The plaintiff says, and I find as a fact, that as the 
defendant’s ear approached the horses they were jumping and 
crowding from side to side. lie also says that he did not have 
them under control until after he was injured. The defendant 
says the horses had their heads up and ears up and were looking 
at him when he put his car into low gear, and that they were 
prancing as he approached. Horses acting as these animals 
were doing cannot, in my opinion, he said either to he or to 
appear to he under control. I therefore find that the defendant, 
by proceeding before the horses appeared to be under control, 
committed a further breach of the statute.

In the light of these facts, was the defendant guilty of negli­
gence which led to the plaintiff’s injuries? I am of opinion 
that he was. Apart altogether from the requirements of the 
statute, it seems to me that for the driver of a motor-car to con­
tinue to advance towards horses that are prancing and crowding 
from side to side, thus indicating a frightened condition on their 
part, is clear negligence. It is true that a man has just as much 
right to travel the public highway with his motor-car as another 
has to travel it with a team of horses. Both have a perfect right 
to use the highway. The right of each, however, is subject to
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this, that neither must use it in such a way as to make its use by 
the other dangerous, and also, that eaeh must use it in con­
formity with the requirements prescribed by statute : Marshall v. 
Gowans, 24 O.L.R. 522, at p. 531. In the discharge of his duty not 
to make the use of the highway dangerous for vehicles drawn 
by horses, the driver of a motor-car must be held to be aware of 
the tendency of motors to frighten horses, especially in localities 
where motor-cars are so little used as to be strange objects to 
horses: David’s Law of Motor Vehicles, at p. 104. And when 
he sees that horses which he is approaching are frightened, it is 
only prudent that he should stop his car and, if necessary, 
close down his engine until they are under control or have passed 
or until the danger of accident has been overcome. To continue 
to advance towards horses giving indications of being in a 
frightened condition, even if their owner is at their heads (un­
less the owner signals the ear to approach) is not exercising 
that care which a cautious and prudent man should exercise 
under the circumstances. Futhermore, the non-oltservance of a 
duty imposed by statute is in itself evidence of negligence. The 
precaution which the Legislature has directed to be taken is 
evidence of the standard of cars which should be maintained 
under the circumstances. The non-observance by a motor driver 
of that which the Legislature has prescribed as a suitable pre­
caution is failure to observe that care which an ordinary pru­
dent man would observe and if damage results from such non- 
observance, he must be held responsible therefor. See Encyclo­
paedia of the Laws of England, vol. 9, p. 571.

It was strongly contended by counsel for the defendant that 
no right of action accrued to the plaintiff by reason of the de­
fendant’s failure to observe the precautions prescribed by 
statute. lie argued that the statute in question in this action 
was one passed for the benefit of the public generally, and that 
therefore, an individual had no right of action for breach of its 
provisions, hut that the only remedy for such breach lay in the 
imposition of the penalty provided in section 12. I cannot agree 
with this contention. In my opinion section 8 of the Act was 
passed to ensure the safety and protection of persons riding or 
driving horses upon the highway. To this class the plaintiff 
belonged. lie was therefore a person for whose benefit the 
statute was passed. The right of such an one to bring an action 
for damages for injuries received on account of the non-observ­
ance of the statute was laid down by Lord Kinnear in the very 
recent case of Butler v. The Fife Coal Company, [1912] A.C. 
149, as follows:—

I ngree that if un absolute duty is imposed upon mine-owners by 
statute they must be liable absolutely to those for whose benefit it is 
imposed.
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This statement merely lays down what had previously been 
held to tie the law, namely that if by a statute a duty is laid on 
any person, everyone for whose benefit the du v was imposed 
has a right to have it performed, and if it is not performed, and 
damage results to a person from its non-performance, he has a 
right of action against the person guilty of the breach of the 
duty. See David v. Britannic Merthyr Coal Company, [1909] 
2 K.B. 146. In the present case the statute imposed upon the 
defendant the absolute duty of not approaching within one hun­
dred yards of the plaintiff’s team at a rate of speed exceeding 
six miles per hour, and of not proceeding further when he saw 
that the horses were frightened until they appeared to be under 
control. This duty the defendant did not observe. That the 
horses became frightened at the defendant’s ear is beyond ques­
tion. Had he not approached within 100 yards at a speed 
exceeding six miles per hour, the horses might not have been 
frightened, and had he not continued to approach when he saw 
they were frightened, but had stopped the car, the accident un­
doubtedly would not have happened, for in that case the horses 
would not have sprung forward. The defendant was therefore 
guilty of negligence causing the injury to the plaintiff for which 
the plaintiff is entitled to recover. I assess the damages as fol­
lows :—

Loss of time, and expenses #200.(X)
General damages 200.00

Total #400.00
There will, therefore, lie judgment for the plaintiff for 

#400.00 and District Court costs.
Judymcnt for plaintiff.

WATTS v. T0LMAN.
Manitoba King's Bench. Trial before Mathers, CJ.K.B. October 2, 1912.

1. I'hvry (| II—25)—Recovery ok excess—Money Lenders Act, R.S.C.
1906. ch. 122.

Any remedy provided for the relief of borrower» agaiiwt usury by 
the Money Under* Act. R.S.C. 1906, ch. 122, is ownuUtive of and 
not in substitution for the common law right to recover the excess.

[Money Lender» Act, R.S.C. 1906, ch. 122, considered.]
2. Vhvby (I II—25) —Recovery ok excess—Common law bigiit.

A borrower who lia» paid interest in excess of the maximum rate 
for which a contract may legally lie made under the provision» of the 
Money Lenders Act, R.S.C. 1906, ch. 122, ha» a right of action at 
common law to recover such excess.

I Hroiening v. Morns, 2 Cowp. 790, 9S Eng. Rep. 1364. and Smith V. 
Bromley, 2 I long. 096. 90 Eng. Rep. 441, applied; Barnhart V. Robert­
son, 6 QJS.O.S. (Ont.) 542, specially referred to.]
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Statement

Mslhers, O.J.

The defendant is a money lender residing in the city of New 
York, in the United States, but who during the years 1906, 
1907, and 1908, carried on a money lending business in this 
city. During that time he loaned money to a large number of 
people at a rate of interest in excess of that permitted by section 
6 of the Money Lenders Aet, eh. 122, R.S.C. 1906. Twenl 
of these borrowers who paid to the defendant interest in excess 
of the legal rate to the aggregate amount of $3,397.08, assigned 
their claims to the plaintiff, who now sues the defendant to re­
cover the excess of interest so paid.

The defendant demurs to the whole statement of claim on 
the ground that the plaintiff has no right of action.

Judgment was given on the demurrer for the plaintiff with 
costs.

J. F. Davidson, for the plaintiff.
77. F. Tench, for the defendant.

Mathers, C.J.K.B. :—At common law a borrower who had 
paid interest in excess of the legal rate fixed by the usury laws 
had a right of action to recover such excess. The law was so 
declared by Lord Mansfield in Browning v. Morris, 2 Cowp. 790, 
98 Eng. Rep. 1364. He said, at p. 792 :—

These statute# were made to protect needy and necessitous persons 
from the oppression of usurers and monied men who are eager to take 
advantage of the distress of others, whilst they, on the other hand, 
from the pressure of their distress are ready to come into any terms, 
and with their eyes open not only to break the law but to complete 
their ruin. Therefore, the party injured may bring an action for the 
excess of interest.

He reiterated that statement of the law in Smith v. Bromley, 
2 Doug. 696, 99 Eng. Rep. 441, where he, at the same time, dis­
approved of Tomkins v. Bernet, 1 Salk. 22, which appeared to 
have decided the contrary.

To the same effect arc Clarke v. Shec, 1 Cowp. 197, andi 
Bosanguctt v. Dash wood, Tempe Talbot 38. In Barnhart v. 
Boberfson, 6 Q.B. (O.S.) 542, an action to recover interest paid 
in excess of usury laws was sustained in Ontario. See also 39 
Cyc. 1030, and 29 Am. & Eng. Encyc. 543.

By section 6 of the Act a money lender is prohibited from 
stipulating or exacting upon a loan of money the principal of 
which is under $500, a rate of interest in excess of twelve per 
cent. The loans in respect of which this action is brought were 
all under $500.

By section 11 every money lender is guilty of an indictable 
offence and liable to imprisonment for a term not exceeding one 
year or a penalty not exceeding $1,000 who lends money at a 
rate of interest greater than that authorized by the Act.
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It was argued that suction 7 provides a remedy where a suit, 
action or other proceeding concerning a loan of money has been 
brought by the money lender, but does not provide for any action 
at the suit of the borrower. I doubt very much if that is the 
correct interpretation of section 7 ; but I do not find it necessary 
to decide the point, as I am clearly of opinion that the statute 
docs not supplant the common law right but the remedy under 
the statute is cumulative.

The only point argued was as to whether an action lies for 
interest exacted in excess of the rate fixed by the Money Lenders 
Act. In my opinion it does.

There will, therefore, be judgment on the demurrer for the 
plaintiff with costs.

Judgment for plaintiff.

MAN.

K. B. 
1912

Watts

Mathers, C.J.

WILLIAMS v. B. C. ELECTRIC R CO.

British Columbia Supreme Court, Murphy, J. September 5, 1912.

1. Jury (§IB 1—11)—Right to serve jury notice—Judicial discretion 
—B.C. Supreme Court Rules 430, 967.

British Columbia Supreme Court Rulv 907. 1906. empowering the 
Court or Judge, save ns otherwise provided by the rules or any Act, 
to enlarge or abridge the time appointed by these rules for doing any 
act or taking any proceeding upon such terms (if any) as the justice 
of the ease may require and permitting any enlargement to be ordered 
though the application for the same is not made until after the ex­
piration of the time appointed or allowed, gives a Judge the power to 
extend the time for serving a jury notice under British Columbia 
Supreme Court Rule 430, 1906, as amended 1908, which provides that 
in any other cause or matter than those in which the Court or Judge 
might direct the trial without a jury, upon the application within 
four days after notice has been given to any party thereto for a trial 
with a jury an order shall be made accordingly.

[ Moore v. Drakin (1886), 53 L.T.N.8. 858, and Clarke v. Ford 
McConnell, 16 B.C.R. 344, referred to.]

An application by the plaintiff for an order extending the Statement 
time for serving a jury notice.

The application was granted.

M. A. McDonald, for plaintiff.
Wood, for defendant.
Murphy, J.:—There seems no doubt that a Judge has power Murphy.j. 

to extend the time under rule 430 by virtue of rule 967 : Moore v.
Deakin (1886), 53 L.T.N.S. 858.

This being a negligence case is one peculiarly within the 
province of a jury to try and in view of the decision in Clarke 
v. Ford McConnell, 16 B.C.R. 344, is one, I think, in which I 
should exercise my discretion in favour of the plaintiff.

The application is granted.

B. C.

S. C.
1912

Sept. 5.

Application granted.
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Dominion Law Retorts. |6 D.L.R.

Re HOBBS AND CITY OF TORONTO.

Ontario High Court, Boyd, C., in Chambers. Heptotnber 20, 1912.

1. Buildings (g I A—7)—Building permit»—When issuable fob a
STORAGE BUILDING WITHOUT CONTRAVENING BY LAW AGAINST 
“stores" in RESIDENTIAL DISTRICTS.

A permit to erect » building for the mere purpose of storage or 
safekeeping of furniture or machinery or implements does not fall 
within the classes of buildings for “laundries, butcher-shops, stores, 
and manufactories,” which may lie prohibited by city by-law under 
the Municipal Act, 1903 (Ont.), see. 541a, as amended in 1904 by 
4 Edw. VII. ch. 22, sec. 19.

2. Buildings (8 11 A—7)—Building permits—Purpose of by-law pro-
Il I BITING AND REGULATING—MEANING OF “STORE" COMPARED WITH

The pur|K)sc of a city by-law under the Municipal Act. 1903 (Ont.), 
sec. 541a, as amended by 4 Edw. VJ I. ch. 22. sec. 19, is to protect 
residential districts in cities from being disturbed by proximity of 
buildings, in which general business is actively carried on and goods 
kept for sale, or wares are bought and sold, or machinery or other 
commodities arc manufactured, repaired, or otherwise generally 
dealt in.

fCity of Toronto v. Foss, 5 D.L.R. 447. 3 O.W.X. 142(1. Century and 
English Imperial Dictionaries sub vurc “store," and Hall on North 
American Vocabularies, referred to.]

3. Buildings ( 8 11 A—7)—Building permits—When issued for stor­
age building—Restrictions in relation to the commodities
STORED.

Under a by-law based on the Municipal Act, 1903 (Ont.), sec. 641a, 
as amended by 4 Edw. VII. oh. 22, sec. 19, a city corporation may 
properly issue a permit for a building as a place for the storage of 
commodities, providing that machinery or other articles which may 
I»o stored therein shall not lie repaired, refurbished, painted, traded 
in, bought or sold, as would ordinarily Ik* done in a repair shop, 
salesroom, or factory.

Motion by Ilobbs for a peremptory order in the nature of a 
mandamus requiring the city corporation and the city architect 
to issue to the applicant a permit for the erection of a building. 

The application was granted.

W. C. Chix/tolm, K.C., for the applicant.
C. M. Colquhoun, for the respondents.

Boyd, C. :—Ja the application for a permit to build, it is 
stated that t^e building to be erected is for .the “purpose of 
storage.” It is proposed to store therein such things as (second­
hand) machinery, furniture, or printing presses, for safe-keep­
ing until removed. If the use of the bulding is thus defined and 
limited as a mere place of deposit, I do not think it falls within 
the classes of buildings prohibited by the by-law. The by-law 
is based on the Municipal Act, 1903, sec. 541a, as added in 1904 
by 4 Edw. VII. ch. 22, sec. 19, relating to the regulation and 
control in cities of the location, erection, and use of buildings
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for “laundries, butcher-shops, stores, and manufacturies.’’ The 
one pertinent word in this connection is “stores.” In City of 
Toronto v. Foss, 5 D.L.R. 447, 3 O.W.N. 142(>, it was 
conceded by counsel that the word “stores” in this 
context meant “shops.” I think that is so. Probably, 
for the sake of euphony, after saying “butcher-shops,” 
the further idea as to “shops” generally was carried 
out by using its equivalent, “stoves.” The dictionaries tell us 
that, in the United States and the British colonies adjoining, 
“store” is used to denote a place where goods are kept for sale, 
and quote Captain Basil Ilall, writing about his travels in North 
America, where he says, “ ‘Stores,’ as the shops are called.” 
See Century Dictionary and English Imperial Dictionary sub 
voce “store.”

The legislation gives power to forbid the residential districts 
in cities being disturbed by the near locality of places where 
business is actively carried on, places to which the public is in­
vited to come for purposes of traffic (buying and selling) or 
where anything like manufacturing work is being done. The 
broad meaning of “shop” is: (1) a building appropriated to 
the selling of wares at retail ; and (2) a building in which mak­
ing or repairing of an article is carried on or in which any 
industry is pursued ; e.g., machine-shop, repair-shop, barber’s 
shop : see Century Dictionary sub vocc “shop.”

I think the permit may properly issue in this case to erect 
this building as a place of storage only, so that whatever engines 
or machines may be deposited there for safe-keeping are not to 
be repaired, refurbished, painted or otherwise dealt with, as 
might be in a repair-shop or place of manufacture.

With these restrictions, I grant the application, but it is 
not a case for costs; the city authorities have not acted capri­
ciously, and have had cause to fear that the building might be 
improperly used, were a broad permit given.

Application granted.

ELLIOT v. HATZIC PRAIRIE Limited.

Ilrilinh Columbia Supreme Court, Murphy, J. July 20, 1012.
1. Injunction (810—62)—Wiikn granted—Illegal resolution—Ne­

cessity OK MAKING APPLICATION TO COMPANY HKKOKK APPLYING 
FOR INJUNCTION.

In an action to restrain a company from acting upon a resolution 
said to have been illegally paused at a shareholders' meeting, it need 
not be shewn that application was first made to the company to begin 
proceeding*, if it appear that such an application would have been

[ ttoHV v. Ih it ink Columbia Krfiner y Co., 16 B.C.R. 215, referred to.}
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2. Injunction (g IA—2)—Right to remedy generally—Duty of court 
—Interlocutory injunction.

Where a right at law ia clearly or fairly made out it is the duty of 
the court to interfere by interlocutory injunction to prevent effect 
being given to an illegal vote at a meeting of company shareholders. 

[See Kerr on Injunctions, 4th ed., p. 357.]
3. Corporations and companies (gVQl—21)3)—Directors knowingly

ALLOWING TRUST SHARES TO RE VOTED ILLEGALLY—RIGHT TO IN­
JUNCTION.

Where the directors of a company knowingly allow trust shares to 
lie voted upon at a shareholders’ meeting contrary to the wishes of the 
rratui qui trust, and it is fairly shewn that such voting is illegal, a 
shareholder, whose voting power is thereby designedly made useless, is 
entitled to an interlocutory injunction restraining the company from 
acting upon a resolution passed at such meeting.

Statement Motion for an interim injunction to restrain the defendants 
from acting oil a resolution passed at a meeting of the share­
holders of the defendant company, upon the ground that cer­
tain trust shares were voted illegally.

The interim injunction was granted.
Davis, K.C., and Craig, for the plaintiff.
A. D. Taylor, K.C., for the defendant J. IT. Senklcr.
It. L. Reid, K.C., for the defendant Harold Senkler.
S. S. Taylor, K.C., for the defendant Cora Kenworthy.

Murphy, j. Murphy, J. :—As to the preliminary objection, that this 
action is not maintainable because application was not first 
made to the company to begin proceedings, I think it is an­
swered by the case cited in support, viz., Rose v. British Col­
umbia Refinery Co., 16 B.C.R. 215. If I read that decision 
aright, it is, that such application is unnecessary where to make 
it would be utterly futile, as where the cause of action is of the 
nature of this litigation. In view of the proceedings at the 
meeting of the 20th June, 1912, it is clear to my mind that 
any such application would be a mere waste of time. Likewise, 
I think the objection untenable in the face of the principle 
cited by Martin, J.A., in the same decision, based on Cannon 
v. Trask (1875), L.R. 20 Eq. 669.

It is true that the directors or the company are not here at­
tempting to prevent the plaintiff from voting on his shares, but 
they are (assuming for the moment the correctness of the plain- 

, tiff’s contentions), by allowing trust shares to be voted on
against the wish of the cestui que trust, knowingly and designed­
ly making the exercise of such voting power utterly useless.

I agree also with the plaintiff’s contention that, if a right at 
law is clearly or fairly made out, it is the duty of the Court to 
interfere by interlocutory injunction: Kerr on Injunctions, 
4th ed., p. 357.

Though the material is voluminous, a careful perusal con­
vinces me that the only point to be considered is, has it been

B.C.

S. C.
1912

Hatzio
Prairie.
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clearly or fairly made out that the shares standing in the names 
of Messrs. Scnkler, Spinks, and Jayne are in reality shares held 
in trust for the plaintiff and the defendant Harold Kenworthy, 
each having an undivided half interest therein? In my opinion, 
they arc fairly shewn to be so held. Harold Ken worthy, as late 
as the 27tli June, 11)12, directly asserts that they are trust shares. 
(See his letters of that date to the plaintiff’s solicitor, and see 
also p. 4 of his cross-examination on his affidavit filed herein.) 
His testimony, both on examination for discovery and in chief 
at the trial, in the recent action of Kenworthy v. Kenworthy, 
points, I think, irresistibly to the same conclusion. The same 
testimony likewise convinces me that, when the sale to the plain­
tiff was made, an undivided half interest in these trust shares 
passed to the plaintiff until such time as formal transfers were 
carried out.

Question 98 of the examination for discovery and answer 
are clear that what the plaintiff was getting was a half interest 
in the company. He would be very far from getting that, as 
these proceedings shew, if he were merely given 2'/s additional 
shares from any other source than these trust shares. This is 
confirmed by what actually happened. He or his nominees got 
2,500 of the shares held or controlled by Harold Ken worthy. In 
paragraph 8 of his affidavit filed in these proceedings, Harold 
Kenworthy admits that the plaintiff is entitled to 2V* shares 
additional, and alleges an agreement whereby this deficiency 
was to be made up.

As further proving the trust character of the shares issued 
to the signers of the memorandum of association, it is to be 
noted that he proposes to transfer one of them, that held by 
Watkins, in part satisfaction of such deficiency. It may be 
necessary to state that I hold that the agreement therein alleged 
is not proven; but, despite that, weight, I think, ought to be at­
tached to the admission therein contained.

Again, it is to be observed that John Keuworthy and his 
wife, by agreement with the plaintiff and Harold Kenworthy, 
subsequent to the plaintiff making his purchase, were taken 
into the company on the basis of a quarter interest, to be made 
up by equal contributions of shares from the plaintiff and Har­
old Kenworthy. Accordingly, 625 shares of the plaintiff and 
625 shares of the defendant Harold Kenworthy were transferred 
to them; and, in addition, they were given the surrendered 
share of Edgar Bloomfield, another signer of the memorandum 
of association, thereby shewing joint control by the plaintiff and 
Harold Kenworthy over such share.

I think, then, that both Harold Kenworthy’s own sworn 
statements and the actual course of events fairly make out the 
plaintiff’s contentions. This being so, what happenedT

B. C.

S. C.
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On the defendant Harold Ken worthy becoming aware that 
a combination of a majority of the shares adverse to him has 
taken place, and a demand for a meeting has been duly made 
with a viewr to ousting him from control, he consults his solicitor, 
and is advised of a method to defeat the majority-will, based 
on the attendance at the proposed meeting of some of the holders 
of the trust shares. He then goes to Mr. Senkler and procures 
his attendance at such meeting. The result was control of the 
meeting in his interest. I think the voting of the trust shares 
is fairly shewn to have been illegal ; and the injunction is gran­
ted, the usual undertaking as to damages being given. It is 
due to Messrs. Senkler, Spinks, and Jayne to say that they acted 
in perfect good faith and had no knowledge of the trust, which, 
I hold, is fairly made out. It was only when cross-examined on 
his affidavit that Mr. Harold Ken worthy’s statements above re­
ferred to were brought to Mr. Senkler’s attention, and it is 
doubtful if he is even yet aware of the course of events, which, 
1 hold, may he said fairly to emphasise the truth of the said 
statements. So far as appears on the record, Messrs. Spinks 
and Jayne have even yet no knowledge of such trust. Nor do 
I intend to impute any moral turpitude to Mr. Harold Ken­
worthy. He has, I think, misconceived the legal effect of what 
has occurred.

It is objected that, inasmuch as the trustees had no know­
ledge of the trust, therefore this motion must fail. If it were 
directed primarily against them for past actions, there might 
be something in the contention ; but it cannot, I think, be con­
tended that a party who procures the commission of an act 
which he must in law be held to have known to be a breach of 
trust, can profit thereby. Costs will be reserved for considera­
tion by the trial Judge.

Interim injunction ordered.

ROYAL GUARDIANS v. CLARKE.

Quebec Court of King*8 Iinwh (Appeal Side), Arrhambcault, CJ., Trcn- 
holme, Lavcrgne, Cross, and Carroll, JJ. June 15, 1912.

1. Benevolent kocietiks (fi IV—19)—Suspension fob failure to pay
ASSESSMENT ON TIME—WAIVER BY ACCEPTANCE OK ASSESSMENT 
BY SUBORDINATE OFFICER—CUSTOM.

That ]K>rtion of a rule of a beneficial association which provided 
that a member failing for thirty days after the name was due, to pay 
an assessment which was by another part of the rule made payable 
on the first day of every month, should ipso facto be deemed sus­
pended from all the privileges of the order and his l>enefit certificate 
thereby avoided, is waived by the association where it appears that 
to the actual though not “official" knowledge of the executive officer 
of the grand lodge, the officer of a subordinate lodge who was charged 
with the duty of preparing a statement of collection of assessments
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and the money collected and delivering the same to another officer of QUE.
the lodge so that it could lie sent to the grand lodge and reach it on -----
or before the 15th of each month, had followed the custom for years K. B.
of making the return himself to the grand lodge on the 15th of the 1912
month and, before making it, of receiving from the mendiera payment -----
of their assessments shortly before the 15th so that it became the Royal 
custom of the greater number of the members of the lodge to pay Ovariiianh 
their assessments after the expiration of the thirty days, that is to r.
say, in the f rat half of the month following that in which the assess- Clarke.
meats were payable.

2. Benevolent societies (fi IV—18)—Liability on ceetificate— For­
feiture FOR NON-PAYMENT OF A8HE8SMENT—WAIVES.

A benevolent association is liable upon the certificate of a mein lier 
though he died when in arrears for an assessment, where it appeared 
that that portion of a rule of the order providing that a member 
failing for thirty days after the same was due to pay an assessment 
which was by another part of the rule made payable on the first day 
of every month, should ip*o facto lie deemed suspended from all the 
privileges of the order and his lienefit certificate thereby avoided, was 
waived by the grand lodge of the association by permitting for years 
u custom on the part of the greater number of the members of a 
subordinate lodge to pay their assessments after the expiration of the 
thirty days within which it was required to be paid by the rule so long 
as they paid it before the fifteenth of each month, and the member 
whose certificate was in suit having followed this practice of paving 
his assessments and died suddenly on the seventh day of a certain 
month without having paid the assessment due on the first day of the 
preceding month ami the assessment was paid by a friend the day 
after his death, and the officer of the subordinate lodge who made 
returns to the grand lodge, tendered the assessment with his money 
return and other collections to the grand lodge as if the deceased 
mendier had continued in good standing, though the grand recorder 
refused to receive the return in that shape and the subordinate 
officer, for that reason, sent in his return afterwards with an entry 
that the deceased member was suspended opposite his name.

3. Benevolent societies (g IV—19)—Suspension—Payment ok assess­
ment WHEN IN ARREARS AFTER IlEATII OF DEFAULTING MEMBER—
Practice of subordinate officer to knowledge of grand lodge
OFFICERS.

Where the officer of a subordinate lodge of a beneficial association 
whose duty it was to prepare statements to lie forwarded to the grand 
bulge of collections of assessments which were due upon the first day 
of every month and the non-payment of which within thirty days 
thereafter caused the suspension of the defaulting mem lier and the 
avoidance of his certificate in accordance with the rule of the order, 
had for years to the knowledge of the grand lodge followed the custom 
of receiving from members the assessments due on the first of every 
month up to the 15th of the following month thus permitting them to 
pay at a time when by a strict application of the rule they were 
suspended, a member who had followed such practice of paying his 
assessments and who had died suddenly on the seventh day of a 
certain month without paying his assessment due on the first day of 
the month preceding, it being paid on the day after his death by a 
friend, should not lie deemed to have lieen a suspender! member who 
had forfeited all his rights within the meaning of another rule of 
the order providing that “any suspended member who has forfeited 
all his right by reason of non-payment of assessments” might lie re­
instated, if alive, at any time within a certain period from the date 
of the suspension upon certain conditions, so that a mendier during 
the first month of his suspension had an absolute right to be reinstated 
by the payment of all assessments and of nil dues to date, and further 
providing that the death of a mendier while so suspended should debar 
him from being reinstated by the payment of any assessments and
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that liîm benefleinry could not claim any rights if the memlier should 
die before being reinstated and that the payment or tender by his 
personal representative in no ease should 1m> held to restore the sus­
pended member to good standing in the order.

4. Insurance: (8 III II—157)—Prkmiumb and assessments—Payment
AT INSURER'S OFFICE—COLLECTOR SENT TO INSURER'S DOMICILE.

The rule of law estahlished in the province of Quebec that notwith­
standing a covenant in a policy of insurance whereby premiums were 
made payable at the insurer’s oflice a practice of sending for them to 
the Insured's domicile would constitute such a recognized mode of the 
contract, as would import abandonment of the covenant to pay at the 
insurer's oflice. with the result that the insured would not lie in 
default to pay unless called upon at his domicile, applies to policies 
issued by benevolent societies as well ns to those of old line insurance 
companies, though the insured in such society are themselves insurers 
and the debtors in a sense themselves the creditors.

Appeal from a judgment of the Superior Court, Dunlop, J., 
rendered on March 28th, 1011, maintaining the respondents 
action on a life policy for $2,000.

The appeal was dismissed with costs.
The judgment appealed from was as follows:—
March 28, 1011. Dunlop, J. :—The whole question in this 

case is whether the dues and assessments due on the policy or 
certificate of insurance were duly paid for the month of August,

The insured, Joseph P. Clarke, died at Montreal without hav­
ing in any way revoked or altered the directions contained in 
the beneficiary certificate. As a matter of fact, the dues were 
paid on the 8th of September, 1008, the day after the death of 
the said Clarke. It has been shewn by the evidence in this case, 
that there was an established usage and course of dealing be­
tween the deceased Clarke and the grand financier of his lodge, 
that, if any dues or assessments were paid for any particular 
month before the 15th of the following month, the date when 
the treasurer or financier made his returns, they were eonsidcrcd 
to be paid in due time and the deceased was reported as a 
member in good standing.

It is beyond question that if Clarke had been alive at the time 
of the last payment, the payment would have been considered 
legally and duly made. Plaintiffs strongly contend that a long 
established course of dealing and usage has been established be­
tween the parties and it cannot now be repudiated to the detri­
ment and damage of the plaintiffs, the heirs of the deceased.

After a very careful examination of the evidence of Alex­
ander Thompson Patterson, the secretary of the Supreme Lodge 
of Royal Guardians, 1 am convinced that he was cognizant of 
this course of dealing and usage respecting payments of the said 
dues, and it was not reprobated by him, and that it received 
either express approval or that approval which should be im­
plied by silence. On this point I might refer to what was said
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and laid down in a case reported in the South Western Reporter, 
llurkc v. Grand Lodge, A.O.U.W. of Missouri, 118 S.W.R. 
493:—

(3) Whore a custom of a subordinate lodge of allowing members to 
remain delinquent in the payment of dues in violation of the general 
by-law or in advancing such dues from the lodge funds, is brought to 
the notice of the officers of the grand lodge and receives approval, 
either express or implied, the general by-law must lie regarded as 
waived or modified by the recognized custom.

QUE.

K. B.
1912

Guardians
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and Mr. Justice Johnson is reported at page 495 to have 
stated :—

Since the laws of the defendant order did not permit subordinate 
lodges or their officers to alter or waive any of the general laws, 
especially those of the essence of its insurance contracts, we agree 
with defendant that the custom of the subordinate lodge, of which 
Burke was a member, of permitting the members to remain delinquent 
in the payment of their dues, and of preventing their suspension and 
the forfeiture of their insurance by paying their grand lodge assess­
ments out of the funds in their own treasury, could not of itself and 
without the knowledge and approbation, expressed or implied, of the 
grand lodge, operate us a waiver of the provisions for the forfeiture 
of the insurance and the suspension of the member appearing in gen­
eral law 197. But we think if this custom was brought to the notice 
of the managing officers of the grand lodge, and, instead of lieing repro­
bated, received their express approval or that approval which should 
be implied from silence, the general law must lie regarded as modified 
by recognized custom. Such is the view expressed by the Supreme 
Court in McMalmn v. Macrabrctt, 151 Mo. 552, S.W. 384, where it is 
said: A fraternal society doing a limited life insurance business as the 
law permits, may waive the provisions of its own laws in regard to 
forfeiture of the insurance on account of failure to pay premiums 
within the strict requirement. The general rules of waiver and for­
feiture are the same in association insurance ns in ordinary insurance. 
A memlier of such society is presumed to know its laws and the 
contract of insurance is to be construed ns having been made under 
the limitations of these laws. But a member has a right to look to 
the general conduct of the society itself in respect to the observance of 
these laws, particularly those relating to its own duties, and, if the 
society by its conduct has induced him to fall into a habit of non- 
observance of some of its requirements, it cannot, without warning 
to him of a change of purpose, inflict the penalty of failure of strict 
observance. A member dealing with a subordinate officer of the 
society knowing his duties to be prescribed by law, has no right to 
rely upon the act of that officer, if he should attempt to waive a 
requirement which under the law he has no right to waive. But when 
he has dealings of that kind with such an officer, and those dealings 
are of such a nature that they must pass under the observation of 
those who have in charge the ultimate management of the company’s 
affairs to such an extent as to justly induce the member to believe that 
the practice is approved by the company itself, the company is estopped 
to take advantage of the situation."
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And further on it is said, at p. 496:—
But the duty of guarding against such misfortune is primarily on 

the ollieers who are entrusted with its management at the head, and, 
if they permit lax dealing of their subordinate officers to the degree 
of misleading a member, the responsibility must rest upon the society. 
In the present case, as I view the matter, the conduct of the 

defendant and its officers, more particularly Patterson, the 
treasurer, led the said Joseph P. Clarke to believe, as he was 
entitled to believe, that he was at all times a member in good 
standing of the said Order, and this conclusion 1 have arrived at 
after a very careful consideration of the evidence and documents 
produced in the present case. On the question of waiver, I 
might refer to the case of Blanchet v. Bessette, 37 Que., S.C. 92, 
recently decided in the Court of Review in Quebec. J. Leroux, 
of the subordinate lodge Columbus 26, of which the late J. P. 
Clarke was a member, was the authorized agent of the order and 
it cannot now repudiate his acts, especially as these acts as to 
the payment of the instalments in question were not reprobated 
by the treasurer Patterson, and Thomas Larkin, hereinafter re­
ferred to, who was past master of Columbus Lodge at the time 
of the death of Clarke. See on this point Mecliem, Agency,# 84. 
which was quoted in Ewart on Estoppel, edition 1900, page 482. 
as approved in Johnson v. Hurley, 115 Mo. page 513, and 22 
S.W.R., page 492. See also 3 Am. & Eng. Encye. of Law, 2nd 
edition, page 1102—Benevolent or Beneficial Associations:—

Waiver—But such provision* may Ik* waived by the company by 
prescribing or allowing a different mode of payment if no substantial 
rights of the association are thereby lost or impaired.

Custom, Estoppel—Similarly, the association may be estopped to 
take advantage of the non-compliance with such rules by habitually 
accepting payment in a different mode ; but an express waiver as a 
matter of grace or favour, does not constitute such a custom. A 
member may be excused from payment of assessments only when such 
payment is rendered impossible by the act of God or of the stab 
But insanity, sickness, or absence from the country do not in them 
selves constitute such an impossibility.
But forfeitures are not * msable to secure the payment 

of assessments. They are simply convenient and perhaps mor 
efficacious than any other mode that can be devised; nor is u 
temporary delay in the payment, of the assessment neeessarih 
subversive in principle of the purposes of the incorporation 
While, therefore, it may not have been competent for the appel 
lant’s officer and agent to have relieved the assured from tli 
payment of any assessment properly made against him, we are m 
opinion that it was competent for them to mitigate the term< 
upon which his policy would, otherwise, have been declare.I 
forfeited.

The same authority, Am. & Eng. Encye., 2nd ed., vol. 16, p. 
934:—

6
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Waiver and Estoppel (a) General statement—Since the conditions QUE. 
of a policy a breach of which by the assured will give rise to the for- 
feiture are inserted for the benefit of the insurance companies, they 
may bo waived either pending the negotiations for the insurance or ___ 
after such negotiations have been completed and during the currency Royal 
of the policy, and this either before or after the forfeiture is Incurred. Guardians 
And since forfeitures are not favoured in the law, the courts are kgKE
always prompt to seize hold of any circumstances that indicate an ___
election to waive. Dunlop, J.

Acts after the issuance of the policy and prior to forfeiture, where 
the conduct of the insurer before the forfeiture occurs i* such as 
fairly to Induce the assured to believe that a requirement or condition 
of the policy will not be insisted upon, such requirement or condition 
will lie regarded as waived: Am. & Eng. Encyc., 2nd ed.. vol. Ill, p. 9.17.
In Cairncross v. Loriimr, 3 Macqueen ILL. 827, the Lord 

Chancellor, at page 830, says:—
I am of opinion that, generally speaking, if a party having an 

interest to prever1 the act from lieing done has full knowledge of 
its having been done and acquiesces in it so as to induce a reason­
able belief that he consents to it, and the position of others is altered 
by giving credit to his sincerity, he has no more right to challenge the 
act to their prejudice than if it had been done by his previous license.
A very important witness in this case was Thomas Larkin, 

who testifies that he was a member of Columbus Lodge No. 26 of 
the Royal Guardians, formerly the Ancient Order of United 
Workmen, for about 18 years, and that he held office in it, and 
that he was past master of Columbus Lodge, the highest office 
in the gift of the lodge, and that he was past master at the 
time of Mr. Clarke’s death in September, 1908. He says that 
a Mr. Gilbert told him that he had received payment of Mr.
Clarke’s last dues and assessments; that he received it after his 
death; and when asked if he approved of Gilbert’s action in 
doing so, said, “Certainly.” He said members paid their assess­
ments to the financier and the financier turned them into the 
grand lodge or grand recorder. He said further that a mem­
ber was always considered in good standing if he paid his dues in 
time—before the financier made his report to the grand lodge; 
that in 1908 that was in time before the 15th of the subsequent 
month. So here again we see clearly what the usage and course 
of dealing was between the defendant and the late Mr. Clarke 
and this course of dealing was known to the officers of the de­
fendant and no exception was taken to it.

In the present case, Mr. Clarke died quite suddenly, and the 
payment of his dues was made before the report was sent in, 
and it certainly seems to me to be a pretty hard case if all the 
rights under the policy were forfeited, especially when the dues 
had been paid in the manner in which they had always been 
paid for the long period of years previous to the death of 
Mr. Clarke.

2—6 D.L.R.
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In a case of Ewing v. The Dominion Dunk, reported in 35 
Can. S.C.R. 133, at p. 153, the learned Judge concisely put the 
rule as follows:—

Where a man lias kept silent when he ought to have spoken, he
will not be permitted to speak when he ought to keep silent.

Plaintiffs, in their factum, contend strongly that, in any 
event, the late J. P. Clarke had to be put in default to pay the 
assessments and dues for the month of August, 1908, before the 
defendant could pretend that his beneficiary certificate had 
lapsed; that article 1067 C.C. applies, and not article 1069, inas­
much as mutual insurance is not a contract of a commercial 
nature. It may be noted that there is no provision in the alleged 
constitution fixing a place of payment by the beneficiary of the 
dues and assessments, and therefore, under the terms of article 
1152, they would be payable at his domicile. It is proved that 
the practice had always been for the financier of his lodge to 
send a messenger to Clarke’s place of business, about the 14th 
or 15th of each month to collect from him dues and assessments 
for the previous month. No attempt was made to collect the 
assessment and dues for the month of August in 1908, ami 
Clarke died before the date at which this collection had been 
regularly made. Even where the place for payment of the 
premium was fixed by the contract of insurance, the jurispru­
dence is well established that the mere delay by the assured to 
pay his premium does not ipso facto put him in default, especi­
ally where the company has made a practice of collecting the 
premiums at the domicile of the assured, as has been done in 
the present case.

1 might refer to the following authorities cited in plain 
tiff’s factum: Sirey, Cour de Cassation, 1852, 1,558; Ibid., 1852, 
11, 408 (Le Sauveur) ; Ibid., Arrêt de la Cour.

After a most careful consideration of this case, I am of opin 
ion that plaintiffs have proved the material allegations of their 
declaration and of their answer to defendant’s plea, and that 
defendants’s plea is unfounded, and that plaintiffs are entitled 
to obtain judgment against the defendant for the sum of 
$2,000.00 with interest from the 17th of September, 1908, with 
costs and judgment is given accordingly.

The defendants appealed.
T. V. Butler, K.C., for appellant, and with him 8. A. Labour- 

veau, counsel.
Ii. C. McMichael, K.C., for respondent.
Montreal, June 15, 1912.

The appeal was dismissed, the following opinion by Mr. 
Justice Cross being handed down.
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Cross, J. :—The appellant is a benevolent association which 
provides benefits to its members resembling life insurance.

The present action was taken by the children of Joseph P. 
Clarke to recover $2,000.00, the amount of a membership cer­
tificate wherein the appellant ( formerly known as the Ancient 
Order of United Workmen) agreed that upon the death of 
Clarke that sum would be paid to his nominees.

Clarke died on the 7th September, 1908. The defence is in 
substance that Clarke at the date of his death was not a member 
of the Association in good standing, and that the insurance con­
tract had lapsed because of his having failed to pay his dues or 
assessments.

It appears that a sum of $4.17 became payable by Clarke 
on the 1st August, 1908, that, according to the letter of the con­
stitution, Clarke had until the 31st August, 1908, to pay the 
sum in question and that in fact it was not paid within that 
period but was paid on the 8th September, 1908, that is to say 
a day after Clarke had died. It does not appear that the as­
sessment which became payable on the 1st September was paid 
but no question was raised about it in the action. The defence 
is based solely upon non-payment t ' the August assessment in 
August and before Clarke’s death.

In answer to the objection of non-payment of the August 
dues the respondents pleaded that the defendant had given 
Clarke reason to consider himself in good standing because of 
a long established usage and course of dealing. It is not speci­
fically stated in the defence what this usage and course of deal­
ing was, but it is said that Clarke was never in default to pay 
the August dues “according to the system in vogue in the said

The principal question for decision thus comes to be whether 
the non-payment of the $4.17 assessed on the 1st August, 1908, 
within thirty days after that date destroyed the appellant’s lia­
bility to pay the $2,000.00 notwithstanding what the appellant 
may have done or tolerated to create a right in Clarke to delay 
payment of the assessment until the 8th September, even if he 
happened to die—as he did—in the meantime.

To answer that question, it is appropriate to see what legal 
consequences are decreed by the constitution from non-payment 
of an assessment and then to see what, if anything, has happened 
to prevent those legal consequences from being accomplished in 
Clarke’s case.

The written instrument declared upon by the plaintiffs (re­
spondents) purports to be a certificate of admission of Clarke 
into membership in the Order and couples herewith a grant of 
right “to designate beneficiary to whom the sum of two thou-
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■and dollars (without use or interest) of the beneficiary fund 
of the Order shall at his death be paid.”

The condition attached is that Clarke shall in every particu­
lar comply with all the laws, rules and requirements.

The principal relation is that of membership in a benevolent 
society. The sum of $2,000.00 is not referred to as insurance 
but as being a sum payable out of a beneficiary fund. The con­
tractual relation is not that of insurance in a certain sum for a 
stated period in consideration of a specified premium. In these 
respects the relation is unlike that which obtains in commercial 
life insurance contracts.

Clarke as a member was subject to be called upon to pay as­
sessments by the grand lodge. The assessment would vary in 
amount according to the age of the member but was a fixed sum 
for members of the same age. The amount could be seen in a 
table of rates printed in the rules. The grand lodge might 
make an assessment as often as it pleased.

It practice, it does not appear that assessments were made 
by xpress resolution of the grand lodge. Instead of that rule 
No. 98 was acted upon. That rule is as follows :—

98. Unless otherwise announced by the grand recorder, either in 
the official organ of grand lodge, or by special notice, it is under­

stood that an assessment is levied and it is hereby declared that an 
assessment is due and payable to the financier of this lodge by each 
member of the Order on the first day of each month unless he be 
notified to the contrary, and any member making default for thirty 
days to pay the same, shall ipso facto be deemed suspended from all 
privileges of the Order, and his beneficiary certificate shall thereby 
lapse and become void.

It is that automatically operating suspension of membership 
which is relied upon by the appellant as having been accom­
plished in the case of Clarke on the 1st September, 1908, ren­
dering his certificate thenceforward lapsed and void.

The plaintiffs, on the other hand, say that, as a consequence 
of the way in which the defendant conducted its affairs for 
some years, that automatic sort of suspension did not take place 
and Clarke’s certificate had not lapsed before he died.

The facts relied upon by the plaintiffs as having prevented 
the suspension and perfection decreed in rule 98 arc as fol­
lows :—

Clarke’s subordinate lodge was known as Columbus Lodge 
No. 26. Joseph Leroux had been what is called “financier” of 
that lodge since January, 1903, and it was his duty as such to 
make up and deliver to the registrar of that lodge a statement 
of collection of assessments and the money collected in the first 
half of each month so that it could be sent on to the grand 
lodge and reach the latter on or before the 15th of each month. 

These statements were made up by Leroux, the financier
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of the lodge, on sheets or lists of members sent out to him QUE. 
by the secretary of the grand lodge in the latter half of the K n
month before that in which they would be returned. Now if 1912

rule 98 meant what it said and bad been acted upon, Leroux ----
would have made bis collections before the first day of the 
month and the brethren who had not paid before that day 
would have stood suspended and the right of their beneficiaries Clarke.
would be null. In fact, he was requested by rule 166 (i) to CroM_"J#
“furnish the recorder on the day following the last day of 
the month with the names of all members who failed to pay 
their assessments on or before the last day of each month in 
which the assessment was made.” In the year 1908, Columbus 
Lodge No. 26 had no recorder to whom Leroux could make his 
return and deliver the intromission.

Leroux’s procedure was to himself make the return to the 
grand lodge on ihe 15th of the month. His practice was to 
call or have a messenger call in person on the brethren for pay­
ment of the assessment shortly before—sometimes the day be­
fore the 15th. The greater number of members paid after expir­
ing of the thirty days, that is to say, in the first half of the 
month following that for which the assessment was payable, 
that had been the practice for five years before the date of 
Clarke’s death. The practice was not confined to Columbus 
Lodge. The defendant says that that was the work of the branch 
lodge and that the grand lodge did not know of it. It is true 
that Leroux did not enter the dates on which the brethren paid.
The sheet for the August assessment does not shew that the 
brethren paid in September and it is the same with the sheets 
for the other months. Had the dates of payment been entered, 
there could have been no question about the grand lodge hav­
ing knowledge of the way things were being done. The execu­
tion officer—called supreme secretary—of the grand lodge had 
testified that he did not know of this practice of collecting as­
sessments from persons after the date on which they would have 
passed under suspension. What he meant was that he did not 
know of it “officially.” It is absurd to suppose that the mode 
and time of collection alone described could have gone on for 
years without being known to the grand lodge. I agree with 
the learned Judge who gave judgment in the Superior Court 
that the grand lodge did know of the way in which Leroux and 
their financiers had long been taking payment of dues after the 
end of the month.

The supreme secretary had heard of the sudden death of 
Clarke on the 7th September and that it was proposed to pay 
his August assessment, and on the following day sent Leroux 
a letter worded as follows:—
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,T. Leroux. Esq.,
Financier, Columbus Lodge No. 20.

Dear Sir and Bro.,—Be good enough to give me date of last payment 
made by late Bro. J. 1*. Clarke and amount of same. Please be par­
ticular to give this exact as you may be called upon to attest samo 
under oath. I beg to warn you not to accept any money on his be­
half for assessments. Kindly reply at once.

Yours fraternally,
A. T. Patterson,

Grand Recorder.

On the same day, however, Clarke’s August assessment had 
been paid by Clarke’s late partner to a member who occasionally 
made collections for Leroux. The sum was handed over to 
Leroux on the 11th September and on the 15th Leroux ten­
dered it with his money return and other collections to the 
grand lodge as if Clarke had continued in good standing. The 
grand recorder refused to receive the return in that shape. 
The branch lodge was exposed to a fine if the return were not 
made and three days later Leroux sent it in with the entry 
“susp.,” meaning “suspended” opposite Clarke’s name.

Upon this state of facts, it is argued for the defendant that 
the grand lodge cannot be said to have waived the suspension 
and lapse provided for by rule 98. On behalf of the defen­
dant a large number of judicial decisions and opinions of 
treatise writers in the United States have been cited to us to 
establish that in societies like the defendant the action of sub­
ordinate lodges in accepting payment of assessments from per­
sons who had gone under suspension before paying does not in­
volve waiver or tacit renunciation of the rights of the body ac­
quired under the suspension or forfeiture rule, even if the prac­
tice has attained a measure of continuity.

On behalf of the plaintiff judicial decisions of Courts in the 
United States and of text-writers have been cited in the op­
posite sense. The effect appears to me to be to leave the matter 
in uncertainty so far as opinion in the United States is con­
cerned. That, perhaps, is not surprising if it be considered that 
facts or acts which may amount to a waiver in one set of cir­
cumstances may fall short of doing so in another.

It is said in McGillivray, Insurance Laws (1912), p. 266:—
Similarly an agent has not, primû fade, authority to waive for­

feitures and revive lapsed policies unless he be a general agent with 
authority to contract in behalf of the company ; but authority to 
waive forfeitures may bo implied from a course of previous dealing 
recognized by the company.
The writer proceeds to refer to the effect of an expressed 

condition that agents are not authorized to w’aive forfeitures 
and after citing an opinion of the Supreme Court of the United 
States to the effect that such a condition may itself be waived
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by the company in whose favour it was stipulated, concludes 
by saying:—

Conditions, therefore, may lie waived by an agent, notwithstanding 
the provisions of the policy if subsequent to the granting of the 
policy, the words or conduct of the agent known to and acquiesced 
in by the company have been such as to induce the assured to be­
lieve that a forfeiture will not be insisted on or that other condi­
tions in the policy will be waived (p. 267).

The matter falls to be decided according to our own law and 
in the notes of Mr. Justice Dunlop there arc reproduced cita­
tions made on the plaintiff’s behalf from Sirey 1852-1-558, and 
in 2-408 which go to establish that, notwithstanding a policy 
covenant whereby premiums were made payable at the insurer’s 
office, a practice of sending for them to the insured’s domicile 
would constitute such a recognized mode of the contract as 
would import abandonment of the covenant to pay at the com­
pany’s office with the result that the insured would not be in 
default to pay unless called upon at his domicile. T îat is a 
conclusion which harmonizes with our law. With us it is not for 
the debtor to seek out his creditor as in English law. The doubt 
and choice of alternative are in favour of the debtor: art. 1019 
C.C. The creditor must seek out his debtor—saving the effect 
of exceptional rules in commercial matters—and must put him 
in default by proper demand at his domicile.

The defendant argues that that civil law rule is inappli­
cable and unsuitable to the case of friendly mutual insurance 
societies wherein the insured are themselves insurers and the 
debtors in a sense themselves the creditors. I consider that the 
distinction is not founded in principle and there should he 
nothing in the organization of a benefit society to make it less 
capable of extending civility to its members than a trading 
company.

But according to the defendant, the matter is not yet ex­
hausted, and it is further argued that even if the grand lodge 
or the body at large had known that assessments had been con­
tinuously collected from persons who had gone under suspension, 
after suspension it nevertheless could not be said to have waived 
its rule for the reason that such collections were sums properly 
payable to it upon an altered footing and sums which it could 
not refuse to receive.

It is said in substance that the carrying out of one rule of 
the constitution cannot be an abandonment of another rule.

In support of this reasoning, reliance is placed upon rule 
107 which reads as follows; art. 107 of the Constitution of the 
Order says :—

107. Any suspended member who has forfeited all his rights by 
reason of non-payment of assessments for the beneficiary or other 
funds, may be reinstated, if he be living, at any time within a period
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of three months from the date of such suspension, upon the follow­
ing conditions, and none other, that is to say: He shall pay all assess­
ments that have been made during that time, including the one or 
more for the non-payment of which he had become suspended, to­
gether with his dues to date, and if thirty days have passed since such 
non-payment, he shall at the same time furnish a certificate, by a 
duly qualified medical practitioner, that he is in good health. The 
financier shall report the same to the lodge at its next stated meet­
ing and the fact of the reinstatement shall be entered on the min­
utes; such report, however, is not to be a condition precedent to the 
reinstatement. But it is hereby expressly declared that the death of 
a member while so suspended, and during the said three months, 
shall debar him from being restored into good standing or from being 
reinstated, by payment of any assessments, either of the one or 
more for the non-payment of which he became suspended, or those 
that shall have been made against him during the said period ; it 
being an absolute condition that nil membership rights are forfeited 
by such non-payment, and the beneficiary cannot claim any rights in 
case the member should die before complying with all the above con­
ditions and before lieing reinstated as provided in this constitution; 
and payment or tender by his personal representative or representa­
tives during said period, shall in no ease be held to restore the said 
member into good standing in the Order.

It is pointed out for the defendant, that within the first 
thirty days of suspension the right of reinstatement on payment 
of accrued assessments is absolute and that it is only in the sec­
ond two of the three months that there has to be a medical cer­
tificate before reinstatement. It is pointed out that the grand 
lodge therefore could not refuse to take assessments from sus­
pended persons within the fifteen days after commencement of 
suspension as Leroux’s practice was but even within thirty days.

I consider that the inference which the defendant grants is 
founded upon a misappreciation of fact. Payments for re­
instatement under rule 107 were to he not only of “the one or 
more for the non-payment of which he had become suspended” 
but of these “together with his dues to date.” Now, what 
Leroux and others had been doing for years was to collect the 
monthly assessment in respect of which the thirty days of grace 
had elapsed but not to collect the “dues to date.” The “dues 
to date” were similarly left unpaid till the succeeding month. 
That is made quite clear by the testimony of the manager or 
supreme secretary himself, at p. 32:—

Q. Now, if the assessment and dues of the late Mr. Clarke, for the 
month of Auguat, nineteen hundred and eight, had been paid to the 
financier of hie lodge at any time before his death even though such 
payment was made after the end of August, nineteen hundred and 
eight, would you have refused to pay this claim T 

A. No, certainly not, if lie had paid his assessment for August be­
fore he died, we would have paid the claim willingly.
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And at p. 42 :—

If a man pays before his death, we pay the claim, and that is all
there is about it. There is no trouble about that.

It is clear then that rule 107 was not being acted upon in 
respect of the assessments eollected by Leroux from persons 
presumably under suspension, they were not being paid as for 
reinstatement, but were paid for years by persons who had been 
given reason to believe that they were in good standing when 
they were so paying.

The application sought to be made of rule 107 is that it 
shall be read to mean one thing for living persons but another 
thing for beneficiaries of persons who are dead.

It would be made to mean that the membership would be 
in good standing to yield assessment to the Order, but worth­
less to yield anything to the beneficiaries.

We consider that a law Court should not give effect to such 
a tortuous process as that.

The heirs or successors of a man stand in his shoes and 
are seized of his rights. Then it is conceded that Clarke would 
have been in good standing if he had lived and it is an abnormal 
and distasteful contention to say that he must be considered not 
to have been in good standing as regards his beneficiaries.

At the time of his death it follows that Clarke was not “a 
suspended member who had forfeited all his rights” so as to 
come under the operation of rule 107.

Upon the whole, we conclude that Clarke had until the 
15th September, 1908, to pay the August assessment and was not 
in default when he died and, that being so, that his beneficiaries 
are themselves not in default but should receive the $2,000.00. 
Clarke was for over eleven years one of the brethren of this 
Order, and, however true it may be to say that the brethren who 
paid their dues promptly and in time ought not to suffer lie- 
cause of the laggards, it is at the same time to be said that the 
claim of Clarke’s children must not be lightly set aside. The 
grand lodge always has it in its power to make it clear to the 
brethren that though it is a benevolent society they must not 
disorganize its resources by tardiness in paying assessments, but 
let it not encourage the tardiness and then profit by it to the 
detriment of beneficiaries.

It was subsidiarily argued that there was more in the judg­
ment in that interest was adjudged to be paid from the 17th 
September, 1908, whereas the action was served only on the 
26th August, 1909.

It was admitted at the trial that the plaintiffs had duly 
made time proofs of title to recover this benefit maintained in 
the certificate. Taking that fact and the purport of the grand
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recorder’s letter of the 8th September, 1908, followed up by the 
denial of liability we consider that there was ground upon 
which the Superior Court could hold that the defendant was in 
default to pay on the 17th September, 1908.

Upon the whole, the appeal is dismissed.
Appeal dismissed.

QUE. COUSINS v. BROTHERHOOD OF LOCOMOTIVE ENGINEERS.

Quebec Superior Court, Qrecnshields, J. April 2, 1912. 

i. Benevolent societies ( § III—11)—Effect of statutory conditions
IMPOSED AFTER ISSUANCE OF CERTIFICATE—PAYMENT OF ASSESS­
MENT—“Renewed”—R.S.Q. 1909, art. 7028, sub-sec. (1).

A payment of monthly assessments clue on the certificates of a mutual 
benefit and benevolent brotherhood is not a renewal of the contract 
under which the members joined it within the meaning of the word 
“renewed” as used in those provisions of sec. 197, 8 Edw. VII. (Que.) 
ch. 09, now contained in sub sec. (1) of art. 7028 R.S.Q. 1909, and, 
therefore, as far as concerns those who became members of the society 
and received their certificates of membership before the section afore­
said was passed there can lie no application of the provisions thereof 
that if an insurance contract made by any company or association is 
evidenced by a written instrument, the company shall set out all terms 
and conditions of the contract in full on the face or back of the instru­
ment forming or evidencing the contract, and, unless so set out, no 
term or condition, stipulation or proviso, modifying or impairing the 
effect of any such contract made or “renewed” after the coming into 
force of this Act. shall be good and valid or admissible in evidence 
to the prejudice of the assured or beneficiary.

[Carter v. Itrool.lyn l.ife Ins. Co., 110 N.Y. 15, not followed. See 
also Cousins V. Moore, 0 D.L.R. 35.]

Insurance (| IHD2-—78)- CONSTRUCTION OF policy—Statutory con­
ditions—Certificate HOLDER CONTRACTING HIMSELF OUT OF THE 
STATUTE—R.SQ. 1909, ART. 7028, HUB-SEC. (1) AND (3).

The parties lo a certificate of life and accident insurance issued by 
a mutual lieneflt ai d benevolent brotherhood may, by special agreement, 
contract themselves out of those provisions of sec. 197, of 8 Edw. VII 
(Que.) ch. (19, now contained in sub-secs. (1) and (3) of art. 7028, 
R.S.Q. 1909, requiring insurance companies under certain conditions 
that where an insurance contract made by any company or association 
is evidenced by a writ «'n instrument to set out all the terms or condi­
tions of the contract in full on the face or back of the instrument 
forming or evidencing the contract, and directing that, unless so set 
out, no term or condition stipulation or proviso modifying or impair 
ing the effect of any such contract made or renewed after the coming 
into force of this Act, shall be good and valid or admissible in evidence 
to the prejudice of the assun d or beneficiary, and giving the privilcgi 
to mutual benefit or charitabk associations however, instead of follow 
ing the above provision to incVate therein, by particular references, 
those articles or provisions of thr constitution, by-laws or rules which 
contain all the material terms ol the contract not inserted in the in­
strument of contract itself, at or before the delivery of such instrument 
of contract to deliver also to the a< -ured a copy of the constitution, 
by-laws and rules therein referred to.

[Noel v. Laverdière, 4 Q.L.R. 247, Renaud v. Arrand. 14 L.C.J. 102 
Saint-Rock Society v. Moisan. 7 Que. Q.B. 128; Beaudry v. Janes, 1.". 
L.C.J. 118; Hargrove v. Royal Templars, 2 O.L.R. 79, specially referred 
to. See Cousins v. Moore, 0 D.L.R. 35.]
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3. Insurance (§11111—157)—Payment of dues—Mutual benefit asso­
ciation—Existing contract.

Payments of dues upon previous existing contracts at most only keep 
them alive and subject to all their conditions and therefore are not 
renewals of such contracts.

[Carter v. Brooklyn Life Ins. Co., 110 N.Y. 15, not followed. See 
Cousins v. Moore, ü D.L.R. 35.]

4. Benevolent societies (§IV—17«)—Withdrawal from membership—
Payment of dues to end of year—Effect of death of with­
drawing member before end of year.

A member of a mutual benefit and benevolent brotherhood issuing 
life accident insurance certificates though he paid his dues to the last 
day of the year is not a member for the period before that date extend­
ing from the time when he voluntarily withdrew in accordance with 
the provisions of the brotherhood's constitution on withdrawal of 
members, though he met with an accident resulting in his death after 
his withdrawal from the order and before tuts last day of the year.

5. Insurance (§ III D2—70) —Construction of certificate—Alteration
OR AMENDMENT—EFFECT OF.

An agreement of a member of a mutual benefit and benevolent 
brotherhood issuing life and accident insurance certificates that his 
contract should be governed by the constitution either as it existed 
when his certificate was issued or as subsequently altered or amended, 
is neither contrary to public order nor against good morals and it 
must be enforced and given full effect unless some valid reason is found 
for not so doing.

Action on a mutual benefit certificate the facts of which are 
sufficiently stated in the judgment below.

The action was dismissed.
Baker it Chauvin, for the plaintiff.
Atwater, Duclos <0 Bond, for the defendant.
Greensiiields, J. :—The facts from which the present litiga­

tion arises may be briefly stated.
The plaintiff is the widow of the late William E. Walker. 

The defendant is a mutual benefit and benevolent association, or 
brotherhood as it is called, authorized to carry on business of life 
insurance. Previous to the 3rd of January, 11)08, the late Wil­
liam E. Walker made an application for membership in the said 
brotherhood, passed the required medical examination, was ac­
cepted, and initiated into full membership. On the 3rd of Janu­
ary, 1908, a beneficiary certificate was issued to the said William 
E. Walker, wherein it was declared that:—

Being a member of Challenge Lodge No. 00 of the brotherhood, he 
was entitled to all the rights, privileges and benefits of membership, 
and, in the event of his becoming afflicted, or sustaining one, or more, 
of the physical injuries, or bodily ailments for which payment is pro­
vided in the constitution of the brotherhood, in force and effect at the 
time, a liability against the brotherhood may arise for such physical 
injury or bodily ailments, the brotherhood being furnished with such 
proofs of physical injury or bodily ailment, as may be required by 
the constitution, rules or regulations of such brotherhood, then he shall 
be entitled to participate in the beneficiary fund of the brotherhood to 
the extent of $1.500, and, in the event of his death, satisfactory proof
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thereof having l*een furnislieil ni required by the constitution, rules and 
regulations of the brotherhood, and his claim for any physical injury 
or bodily ailment described in the constitution not having been previ­
ously paid, his wife, designated as the iN-neflciary. shall lie entitled to 
receive from the lieneficiary fund of the brotherhood the sum of 
$1,600.

It was further provided, in the certificate, or contract, that 
it was issued and based upon the written statements and repre­
sentations made by the late William K. Walker, in his application 
for membership, and that the answers and representations made 
by him in the same, and to the medical examiner, formed part of 
the contract and were warranted to he true by the applicant.

It was further t in the contract or certificate that
the same was issued upon the express condition that the consti­
tution of the defendant brotherhood

might In* altered or amended at any time hereafter; that the meinl)er 
should keep himself in good standing in the un id brotherhood, pay hi* 
due* and assessment*, and perform all other duties of membership 
which may In* required by the constitution of the brotherhood, and that 
tlm constitution now in force, or as may In* hereafter altered or 
amended, i* and shall be a part of thin eontract, in the same manner 
and to the same extent, a* if said constitution, or alterations, or 
amendments thereto wero written in the same.
The late William H. Walker accepted his contract; agreed to 

its terms and conditions, and remained a member in good stand­
ing until on, or about, the 13th day of November, 1010.

By the constitution of the brotherhood defendant, certain as­
sessments were made and collected by the brotherhood defendant 
from its memliers. These assessments were known under the 
names, “lieneficiary assessments,” “general fund assessments,” 
“protective fund assessment,” “local monthly assessments,” 
and “special assessments,” the purpose of which, apparently, 
was to meet particular contingencies arising.

On or about 1st October, 1910, the late William E. Walker 
paid to the brotherhood, in part anticipation, $8.45, being it is 
stated, all assessments due by him and necessary to maintain his 
position, as a member in good standing, up to. and including, the 
31st day of Decemlier, 1910. This amount was received by the 
defendant, so far as the record shews, without objection or pm 
test. By see. 184 of the constitution of the defendant, in force 
during the months of November and December, 1910. it was pro 
vided, that any member desiring a final withdrawal card, should 
make application in writing to the lodge, except when he was 
present at a meeting thereof and made the application in person, 
and a final withdrawal card should lie granted, provided the ap 
piicant therefor was in g<sid standing; and any member who took 
a final withdrawal card, thereby forfeited his insurance at once, 
and such forfeiture should operate at once, notwithstanding the

441
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This card was delivered in person to the late William E. 
Walker, some time about the 13th of November (the date again 
is not clear), and was accepted by him without objection or 
protest. On the 10th of December, William K. Walker met with 
an accident resulting in his death, and the present aetion is 
brought by his wife, the beneficiary mentioned in the beneficiary 
certificate of insurance.

The plaintiff alleges, that on the date of her husband’s death, 
he was a member of the brotherhood defendant, in good standing, 
and the beneficiary certificate was in full force and effect, all 
assessments and dues having been paid up to the 31st of Decem­
ber, 1910, and having made proper proofs of his death, she is 
entitled to the benefits. The defendant denies all liability, and 
contents itself with traversing generally the plaintiff’s state­
ment of fact, that her late husband was a member in good stand­
ing at the date of his death, having paid all assessments and dues 
up to the 81st of Ileeember, 1910.

With respect to the receipt dated October, 1910, for $8.45 
filed in Court by the plaintiff with the return of her action, ns 
well as with respect to the beneficiary certificate, also filed with 
the return of the aetion, the defendant is satisfied with the state­
ment, “that they speak for themselves.” 1 refer to this particu­
larly in view of the attempt made by the defendant to prove 
affirmatively, that other assessments than those mentioned in the 
receipt filed with the return of the action, were d - and unpaid. 
This attempt was vigorously resisted by the plaint i urging that 
no affirmative proof of this nature could be made in the alisence 
of an allegation, by way of defence, to that effect. I was of 
opinion at the trial, that the plaintiff having filed with the return

fact that the applicant had paid his assessments up to the end 
of the month, etc. Sometime previous to the 13th of November, 
1910 (the date not clearly established), the late William E. 
Walker made an application in writing for a final withdrawal 
card, this application was handed by him in person to the finan­
cial secretary of the defendant, who, in turn, delivered it to the 
recording secretary. A regular meeting of the brotherhood was 
held in Belleville, province of Ontario, the home of Challenge 
Lodge No. 6fi, at whieli the application of the late William E. 
Walker was read and, after consideration, it was accepted, and 
upon motion, it was resolved that a final withdrawal eard should 
be granted to him, in accordance with sec. 181 of the constitution. 
This was done, and a final withdrawal card, reading in part as 
follows :—

Brother...........................Lodge No..............has announced his intention
of withdrawing from the order, and this card in given him an sub- 
.-taut ial evidence that he has paid all anHenanicntn in hin lodge and the 
grand lodge, that he in required by law to pay, and he leaves the 
brotherhood honourably.



30 Dominion Law Retorts. [6 D.L.R.

QUE.

S. C.
1012

Cousins

BBOTH RE- 
HOOD <>i 

ÏX) COMOTIVE
Enoineebs.

Oreenshlelds, J.

of the action a receipt, alleged to he in full payment of dues and 
assessments up to the 31st December, 1910, if the defendant 
wished to establish that other amounts had been levied and were 
due and unpaid, an affirmative allegation to that effect should 
have been found in the plea. Instead of this there is the mere 
general denial of the plaintiff’s allegation, coupled with the 
statement, that the receipt and certificate speak for themselves. 
I am still of the same opinion for the reasons given at the hear­
ing; but, in view of the conclusion at which I have arrived, the 
point, so far as my judgment is concerned, would be of only 
abstract interest.

The serious part of the defendant’s plea is to he found in 
paragraph 12 and following. The defendant says : By the 
contract of insurance issued to and accepted by the late William 
E. Walker, it was expressly stipulated, that the constitution of 
the brotherhood then in force, or as might be thereafter altered 
or amended, should form a part of the contract between the 
parties. Then follows a recital of sec. 184 of the constitution 
which I have already quoted, followed in turn by the clear state­
ment, that the late William E. Walker made application in writ­
ing for a final withdrawal card ; that the same was granted on 
the 13th November, and accepted by them, and from and after 
that date, he ceased to be a member in good standing in the 
brotherhood, and by the acceptance of his withdrawal card, for 
feited all benefits of insurance provided for in the contract, and 
that no liability exists in favour of the plaintiff.

Meeting this plea, the plaintiff says, that the stipulation or 
condition alleged in the plea, is illegal, null and void, that it was 
obligatory upon the brotherhood defendant to insert in the 
contract of insurance, or on the hack thereof, all the terms or 
conditions of the contract, or to indicate the same by particular 
reference to those articles or provisions of its constitution, by­
laws, or rules, which contained the material terms of the contract, 
and which were not inserted in the instrument itself; that 
moreover, and in any event, the stipulation became null and void 
when the contract was first renewed after the coming into force 
of the Quebec Insurance Act, 8 Edw. VII. eh. 69; that the con­
tract between the parties was renewable, and was renewed from 
month to month, from the 3rd of January, 1908, up to the 31st 
day of December. 1910, that, moreover, the by-law referred to in 
the defendant’s plea, was not in force and effect, when the con­
tract was issued, and was never made a part of the contract, 
and is not valid or binding. The defendant answers this 
generally.

At the outset, a clear determination must he made as to what 
the real contract between the parties was, and for that purpose 
the contract may, and, I think, must he treated as an ordinary 
contract of life insurance.
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Such contracts are based upon the «ation of the person 
desiring insurance, who is called upon, in answer to questions, 
to make certain statements and representations and these state­
ments and representations are communicated to the assurer, and, 
upon the strength of the same, the contract of insurance follows. 
In the present case, application was duly made, and was ac­
cepted, and a contract was made between the parties, and is 
evidenced by the document called “beneficiary certificate,” relied 
upon by the plaintiff in her action, and which is the contract 
between the parties. In the contract, the late William K. Walker 
renewed his declaration, that the representations and state­
ments made in the application were true, and that the contract 
was based thereon and by the contract itself these representa­
tions were made a part of the contract.
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Moreover, by the certificate, the assured agreed, in clear and 
unmistakable terms, that the constitution of the brotherhood 
from which he was seeking to obtain insurance, as it then existed, 
might be altered or amended at any time thereafter, and it was 
upon this agreement that the eontract issued and was accepted. 
1 find nothing to invalidate such an agreement. It is not con­
trary to public order, nor is it against good morals. If the late 
Mr. Walker had sufficient confidence in the brotherhood, of 
which he was a member, to make such an agreement, I see no 
reason to have less or to refuse its enforcement. Going further, 
the late Mr. Walker agreed again, in no uncertain way, but in 
clear and definite terms, that the constitution then in force, or as 
it might be thereafter altered or amended, was and should be a 
part of the contract, in the same manner and to the same extent 
as if the constitution, or alterations, or amendments thereto, had 
been written therein.

All this means, that the late Mr. Walker agreed that altera­
tions should, or could, lie made, and that, when made, they should 
form part of his contract and his contract should be governed 
by the constitution, either as it existed at the time the eontract 
was made, or as subsequently altered or amended, for which 
alterations and amendments he had given his free consent. 
Again, I can find no valid objection to this contractual stipula­
tion. It is not contrary to public order, nor against good morals, 
and, unless I find some valid reason, it must be enforced and 
given full effect. Probably realizing this, the plaintiff seeks to 
escape by a statutory enactment of the Legislature of the Pro­
vince of (jueliec, known as the Queliec Insurance Act, 8 Kdw. 
VII. eh. 69. and, particularly, reference is made to see. 197, 
Paragraph 1 of this section enacts that where an insurance con­
tract made by any company or association is evidenced hv a 
written instrument, the company or association shall get out all 
the terms or conditions of the contract in full on the face or back

4
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of the instrument forming or evidencing the contract, and. unless 
so set out, no term or condition, stipulation or proviso modifying 
or impairing the effect of such contract, made or renewed after 
the coming into force of this Act, shall be good and valid or ad­
missible in evidence, to the prejudice of the insured or benefi­
ciary. Sub-section 2 provides, however, that nothing in the fore­
going shall exclude the proposal or “application of the assured 
from being ‘considered with the contract* and would indicate 
that the Court should consider the ion with a view of
ascertaining how far the insurance was affected by misrepresen­
tations contained in the application.

Sub-section 3, of section 1!)7, contains a slight modification in 
favour of mutual benefit or charitable associations, and it is 
admitted that the defendant is one of these. The modification is 
to the effect, that, instead of setting out the complete contract 
in the certificate or other instrument of contract, it may indicate 
therein, by particular reference, those articles or provisions of 
the constitution, by-laws or rules which contain all the material 
terms of the contract, not inserted in the instrument or contract 
itself, and the association shall, at. or before, the delivery of the 
contract, deliver a copy of such constitution, by-laws and rules 
to the assured. The plaintiff urges that this statute *s to 
the present case, and that, by its provisions, the contract must 
stand or fall by itself, and no part of the constitution or by-laws 
can be read into the contract, or considered, or offered in evi­
dence to defeat the contract or l>e considered an interpretation 
or enforcement of the contract. This statute came into force on 
the 30th of December, 1908, about a year after the contract of 
insurance in the present case was completed. The statute is 
not retroactive. It is unnecessary to dwell upon this, there being 
nothing whatever in the statute itself giving it any retroactive 
effect. But, says the plaintiff, the statute provides that its legis 
lative provisions shall affect all contracts made, or renewed, after 
the coming in force of the Act.

And. adds the plaintiff, by the payment of the monthly asses- 
mente and dues, this contract was, from month to month, re 
newed and was particularly renewed by the payment of the 
assessments and dues on the first of October, 1910, and, being 
so renewed, the statute applies, and the failure by the defendant 
to comply with the provisions of the statute bars it from plead 
ing its constitution and by-laws. I do not accept the plaintiff's 
view on this point. I do not consider that the monthly pay­
ments of the assessments and dues was a renewal of the contract, 
as contemplated by the statute. It might be termed a “keeping 
alive*' of the contract, but the same contract existed, and 1ms 
never ceased to exist, ami the payment of the dues or asse<s- 
ments was merely carrying out of the terms of the contract ns

51
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entered into. It is true the assured might have refused to pay 
the assessments, and. in that case, his contract might have lapsed 
and lie might, by taking the necessary steps, revive his contract, 
or create the existence of a contract.

The insured is not bound to pay his premium, but the 
assurer can be compelled to accept it. As has been said by the 
Courts of the United States, the word “renewal” is not appro­
priate to describe the making of a new contract, or the creation 
of a new existence. It has no legal or technical signification. 
In the present case it would be difficult to say that the payment 
of the monthly assessments in any way changed the contractual 
relations between the deceased and the defendant. At most, such 
payment only kept alive a previously existing contract and sub­
ject to all its conditions.

I am aware that the Court of Appeals of the State of New 
York, Carter v. lirookhjn Life Ins. Co., 110 X.Y. 15, pp. 20. 21.* * 
lias held, that the expression in a statute as follows :—

No life insurance, lining busine** in the State of New York, shall 
have power to ileelare forfeited or lapsed, any policy thereafter Issued 
or renewed, hv reason of non-payment of the premium, unless a notice 
containing certain particulars specified shall have Ih-cii addressed and 
mailed l>y the company, etc.
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applies to all policies issued after the passing of the statute and 
to all policies upon which payments of premiums are subse­
quently made. In that case, the statute imposed the obligation 
of sending a notice to each policy holder as the premium became 
due. If the statute invoked by the plaintiff applied to all poli­
cies upon which premiums were paid, subsequent to the statute 
coming into force, a compliance by the defendant with the 
statute would involve the physical possession, at some time, of 
all outstanding policies for the purpose of endorsement. I 
greatly doubt if this was the intention of the Legislature. But 
even if the statute did apply, have not the parties contracted 
themselves out of its operation?

The deceased gave his formal submission to the constitution 
as it existed; gave his consent to its amendment, and his formal 
submission to such amendments or alterations was part of his 
contract. To hold that an alteration or amendment to the con­
stitution did not apply or could not be offered by way of relief 
to a claim made under the contract, would lie, at once, to render 
mill and void an agreement legally and formally entered into be­
tween the parties.

The statute in question is not new. It was taken almost 
textually from the revised statutes of the Province of Ontario of

"This case al*o specifically held that the payment to the i nuira live
• -iiqiany “of each annual   him constituted » renewal of the policy
within the meaning of the term ‘renewed* a* iimhI in the Act."

It—0 D.I..R.
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1897, ch. 203, sec. 144, which is found in 55 Viet. (Ont.) eh. 39. 
see. 33. A case somewhat in point was decided in 1901. in On­
tario. by the Court of Appeal of that province : Hargrove v. The 
Jiogal Templars of Tempi ranee, 2 O.L.R. 79. In this ease, in 
the certificate or contract, it was stated that the laws governing 
the fund “should apply as fixing the remuneration or compen­
sation of the assured in the ease of the happening of events 
mentioned in the contract.”

The laws of the fund were not set forth in the contract, and 
section 144 of the statute, similar to the statute under considera­
tion. was invoked. Nevertheless, the Court held that the parties 
were hound by the contract made, and the rights of the assured 
were to he determined by the laws of the fund, according to his 
agreement. I am of opinion, that the contract, as evidenced by 
the beneficiary certificate, must he given full force and effect. 
1 am of opinion, that the provision in the contract, whereby the 
assured submitted to the constitution as it existed, or as it might 
he altered, is valid and binding. I am of opinion that it was 
competent for the parties to contract themselves out of the 
operation of tin» statute. See Xoel v. ÎAiverdièrc and The British 
American Land Company, 4 Q.L.K. 247. It was there held bv 
the Court, of Review, composed of Meredith, C.J.. Stuart and 
Caron. JJ. |Queliee. 1878], that the following stipulation, in 
the contract or promise of sale:—

Tin* poHsi*s*ion to be given to the purchaser in pursuance of thi- 
contract, shall not have the effect of making this promise of sal- 
equivalent to a sale, it being expressly agreed that this contract shall 
only have tlie effect, of a personal covenant.

was valid, notwithstanding article 1478, (to the effect that 
a promise of sale, with tradition and actual possession, is equiva 
lent to a sale.

Chief Justice Meredith |Quebec, 1878], among other thing' 
said: “This is a perfectly legitimate clause": Itiandrg v. Jam-. 
15 L.V.J. 118. Therein it was held, that a stipulation against 
article 1478. where both parties write down their intention, was 
valid. Reference is made to Troplong. De la vente, No. 130, in 
Hcnaad v. Areand. 14 L.C.J. 102. In this ease, the late Mr. Jus­
tice McKay said, that it was competent for the parties to make a 
law unto themselves.

In the present ease, the parties made a contract between 
themselves, which was. in my opinion, a law unto themselves, 
and that was. notwithstanding any law to the contrary, that, tin* 
constitution at any time in force, should govern the contract. I 
am pleased to follow the late Mr. Justice Hall in his remarks 
in the ease of Tin Saint-Koch Soviet y «V Moisan, 7 Que. Q.1V 
128, and look with disfavour upon forfeitures established in the 
eases of benevolent or friendly societies, but, in the ease at bar. 
the forfeiture was not brought about by the arbitrary act of the
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brotherhood defendant; it was due to the voluntary, and pre­
sumably, well considered act of the assured himself, ll was his 
wish to cease to he a member at all of the association or brother­
hood. and having taken tin; proper steps to bring that about, the 
consequences of his act must be borne by his representative or 
beneficiary, the plaintiff in the present case, and one conse­
quence. so far as my judgment is concerned, is the dismissal of 
her action.

Action dismissed.

COUSINS v MOORE es qual.

Quebec Superior Court, Archibald, J. June 8, 191*2.

1. Ill xi.Vol.KNT SOCIETIES I 6 III—13)—REASON ABLE NESS OF BEGlT.ATlO.XK 
—Payment of one-half of benefit certificate if action fob 
HAM AGES INSTITUTED.

It i* » reasonable regulation, and not contrary to good moral* and 
public order, for an association organized to insure the employees of 
;i designated railway company against injury or death, to provide by 
by-law that it will pay but one-lialf of the amount due on the death 
or injury of a member caused by the default of the railway company. 
unless any action brought therefor against such railway company 
shall first be formally dismissed or withdrawn.

! BENEVOLENT SOCIETIES ' Ü ! I I 13) BY-LAM CONTRIBUTION m EM 
ployer—-Condition precedent to payment of claim—Release.

It is not contrary to good morals or public order, but is a reason 
able regulation, for an association organized to insure the employees 
f a designated rail "ay company against injury or death, to require 

by by-law that, in consideration of a subscription of such company to 
the association, there shall. Iiefore payment will be made for the death 
or injury of a member, lie presented lit the secretary of the aasocia- 
tion a valid and sufficient release executed by all persons who may 
legally claim thereunder, of all their demands against such railway 
company arising from or growing out of the death or injury of a 
member.

.1 Benevolent societies (§V—21)—Reference to bylaws and con­
stitution in certificate—Statutory conditions—Waiver— 
R.S.Q. 1909. art. 7028.

Those provisions of see. 197 of eh. 09. 8 Edw. VII. (Que.), now 
•ntained in sub see. (3), art. 7928. R.S.Q. 1909, that, instead of all 

"f the terms or condition* of a contract of insurance issued bv a 
mutual association being set out in full in the certificate of mendier- 
*hip or other instrument of contract, as required by the provision 
in sec. 197. now contained in sub-sec. ( 11 of art. 702S aforesaid, they 
may tie indicated by particular reference to those articles or provi- 
-inns of the constitution, by-laws, or rules which contain all of the 
material terms of the contract not inserted in the instrument of in- 
•uranee itself, and that a copy of the constitution, by-law*, and rules 
referred to in such contract shall, at the time of the delivery of the 
'•rtitiente. In1 delivered to the assured, are of the nature of matters 
"f public order and security, and a* such, cannot Is* waived by special 
agreement Mwcen an assured and such an association.

^ [Hat prove v. Royal Templars, 2 O.L.R. 79. specially referred to; 
Uousin* v. Ilrothcrhond of horomotire Engineers, <i D.L.R. 29. not 
f-dlowed.]
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QUE. 4. Insurance (8 III 1)2—721—Policy—Cox.striction—Statutory i*bo-

VISIONS AH TO CONDITIONS—VARIATION—EFFECT OK NON COMPLI- 
S. C. AXCK WITH STATUTE—M RAN I NO OK “RENEWED.”
1012 lu thos<> provisions of see. 107 of 8 Edw. VII. (Quo.) oh. 09, now
------ contained in sub-see. (1) of art. 7028. R.S.Q. 1909, providing that if

Cousins an insurance contract made hv any company or association it evid-
p. enced by a written instrument, the company shall set out all tenus

Moore. and conditions of the contract in full on the face or back of the in­
strument. forming or evidencing the contract, and. unless so set out. 
no term or condition, stipulation, or proviso, modifying or impairing 
the effect of any such contract made or "renewed" after the coming 
into force of this Act, shall lie good and valid or admissible in evid 
dice to the prejudice of the assured or beneficiary, the word ‘‘re­
newed'’ refers to such renewals as are made by the payment of the pre­
miums from time to time due on policies issued liefore the passage 
of the section.

| Carter v. Brooklyn Life hut. Co.. 110 X.Y. 15, at pp. 20, 21. speci­
ally referred to; Cousins v. Brotherhood of Locomotive Engineers, 0 
D.L.R. 2(1, not followed.)

5. Benevolent bociktieb (| III—2)—Effect of by-law adopted slhse 
y vent to certificate or policy—Absence of notice—-Breach 
OK STATUTORY CONDITIONS—R.S.Q. 1909, ARTS. 7027, 7028.

A member of a mutual life and accident insurance association is 
not bound by a by-law of the association adopted after the issuance 
to him of his certiorate and of which he had no notice, in view of sec 
tion 190. 8 Edw. VII. (Que.) ch. 09. now art. 7027, R.S.Q. 1909. pro 
viding that any insurance contract if signed, countersigned, issued or 
delivered in the Province of Quebec, or committed to the post office or 
to any carrier, messenger or agent to lie delivered to the assured or 
his agent in the Province, shall be deemed to evidence a contract 
made in the Province and in view of those* provisions of soc. 197. 
of 8 Eilw. VII. (Que.) ch. (19. now contained in sub-sec. ( 1 ) of art. 
7928. R.S.Q. 1909. providing that if an insurance contract made by 
any company or association is evidenced by a written instrument, the 
company shall set out all terms and conditions of the contract !«i 
full on tin* face or back of the instrument, forming or evidencing the 
contract, and. unless so set out. no term or condition, stipulation or 
proviso, modifying or impairing the effect of any such contract ma lv 
or renewed after the coming into force of this Act, shall be good and 
valid or admissible in evidence to the prejudice of the assured or 
lieneflciary.

•1. Benevolent societies (8 III—2)—How a by-law changing the con
HTITl'TION MAY HE MADE BINDING ON HOLDER OK CERTIFICATE ISSUED 
WITHOUT NOTICE OK THE CHANGE—R.S.Q. 1909, ART. 7028. Sill 
SEC. (1).

It is practicable to make binding ii|mn a member of a mutual lif- 
and accident insurance association, who had no knowledge of an adop 
tion of a by-law. which was passed by the association after the issu-' 
of a certificate, but not referred to on the face or liaek thereof 
required by those provisions of sec. 197 of 8 Edw. VII. (Que.) ch. 
99. now contained in suli-see. (1). art. 7028. R.S.Q. 1909. by attarli 
ing a notice of the passing of such by-law. and its contents to re 
eeipts of payments of premiums or by issuing a duplicate certificate 
with this information upon it or if need Is* by requiring the assure-! 
to produce his receipts for the proper indorsement, xvhen such a hx 
law has been passed.

7. Payment (6 V—411—Sufficiency ok demand—Production ok hen eh i
CERTIFICATE TO SECRETARY TREASURER OK SOCIETY—CONDITION U

The exhibition of a certificate of membership in a mutual aaaoci.i 
tion organized to insure the employee* of a railway company again-1 
death or iniury. to the secretary-treasurer of the association, and an 
offer hv the latter to pay the amount due thereon, if. as required by
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a by-law cf the association, a release was furnished of all claim QUE.
against the railway company for causing the death of a mem lier, and -----
the giving by that officer of a printed receipt to that effect constitute a S. C. 
sufficient demand of payment. iop>

8. Tends (81—2)—Sufficiency of—Amount of claim without costs ^ ~
paid into court. Cousins

Payment into court by a mutual life insurance association of the \|Unm 
amount claimed to be due on a certificate of memlwrship, is insufficient 
as a tender if the costs of the action already liegun for recovery of the 
amount were not offered therewith.

Action on a benefit certificate the facts of which are suffi- Statement 
ciently set out in the judgment below.

Sections 196 and 197, 8 Edw. VII. (Que.) ch. 69, referred to 
in the judgment below, are now arts. 7027 and 7028, R.S.Q. 1909.

.Judgment was given for the plaintiff for $1.000 and costs.

//. A\ Chauvin, for plaintif!'.
A. K. Beckett, K.C., for defendant.

Montreal, June 8, 1912. Archibald, J. :—The plaintiff Archibald, j. 
alleges that, by an Act of the Parliament of Canada, the defend­
ant was erected into a corporation for the purpose, among other 
things, of insuring the lives of its members, being employees of 
the Grand Trunk Railway System ; that, on the 12th December,
1902, one William Edward Walker, then of Belleville, in Ontario, 
became a member of the society and had his life insured by said 
society, under class “C,” in the sum of $1,000, and on the 12th 
day of December, 1902, the defendant society issued a beneficiary 
certificate and contract of insurance to said Walker, who was 
then employed by the Grand Trunk Hailwav Company as a fire­
man, certifying that said Walker was a member of the society 
defendant and entitled upon his death. being still a member, to 
have the assessment or death levy paid, distributed or applied 
as in the by-laws, rules and regulations of the society defendant 
provided ; that it was provided by such by-laws, rules and regu­
lations that, at the death of any member in the class “C,M his 
widow, legal representative or named beneficiary should receive 
from the said society the sum of $1,000; that said Walker, about 
the 10th December, 1910, came to his death in consequence of a 
collision on the line of the Grand Trunk Railway whilst still a 
mendier in good standing; that said Walker, previous to his 
death, had assigned the said certificate in favour of the plaintiff 
as the beneficiary under the said contract ; that due notice and 
proofs of death of said Walker were furnished to the society 
defendant ; that plaintiff complied with all the terms and con­
ditions of the aforesaid certificate of insurance; that the dé­
fendant offered to pay the amount due thereunder to the plain­
tiff provided the plaintiff would sign and execute a discharge in 
favour of the Grand Trunk Railway Company of Canada of all 
liability in connection with the death of the plaintiff’s said hus-
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judgment in the said sum of $1,000.
The defendant pleaded, denying some and admitting others 

of the allegations of the declaration ; alleging that the defendant
Cousin h

Moork.

had never been legally put in default to pay the insurance on 
said Walker’s life, nor had plaintiff ever produced to defendant

Archibald. J. the certificate of insurance held by said Walker, and also deny­
ing that plaintiff had ever offered proof of the endorsntion upon 
the hack of said certificate. Defendant further pleaded that the 
defendant had always been ready to pay the amount due under 
the rules and regulations and by-laws of the society: that, when 
the said Walker became a member of the defendant’s society, a 
certificate was issued and delivered to him. providing for the 
payment of said sum at the death of said Walker if he was still 
a member, but which certificate was issued upon the condition 
“that the said member, his widow, children, next of kin. legal 
representatives, and all the rights and benefits arising from said 
membership, are to be subject to the provisions of the by-laws, 
rules and regulations of this society from time to time in force”; 
that prior to the death of the said Walker a by-law had been 
duly passed by the defendant society, which by-law was. at tin- 
date of Walker’s death, in full force, and which provided among 
other things, that if any action at law were instituted against 
the Grand Trunk Railway Company of Canada by any person 
representing the said Walker for the purpose of claiming dam­
ages on the allegation that said Walker had come to his death 
by reason of the fault of the said Grand Trunk Railway Com­
pany, then no sum beyond the one-half of the amount insured 
be paid to the representative of the said Walker on account of 
said injury or death, unless and until such action at law had 
been formally withdrawn or dismissed; and further provided, 
that, in consideration of the subscription of the Grand Trunk 
Railway Company of Canada to the defendant society, no moneys 
shall be payable to a member, or, in ease of bis death, to an\ 
person claiming, through or under him, by reason or as a result 
of the injury or death of such member, until valid and sufficient 
releases of all claims against the Grand Trunk Railway Company 
or Canada as well as the society, arising from or growing out 
of such injury or death, duly executed by all persons who might 
legally present such claims, shall have been delivered to the see 
retary of the society. Defendant further alleges that, on the 19th 
May, 1911, the present plaintiff had issued an action against tli 
Grand Trunk Railway of Canada to recover damages for tin- 
death of the said W. K. Walker, alleging that the same was tit 
result of injuries received by the deceased in an accident whim 
happened upon the railway of the said company and for which 
the employees of the said company were wholly responsible, and 
the said action was since pending; that, in consequence of th -



6 D.L.R. | CorsiN.s v. Moore. 39

pendency of such action, no sum above the one-halt' of the 
amount of $1,000 in question was payable or recoverable until 
said action against the said railway had been formally with­
drawn or dismissed, and this sum the defendant has always been 
ready to pay, and defendant brings the said sum of $500 into 
Court and tenders it and prays that the tender be declared suf­
ficient and that the plaintiff’s action otherwise should be dis­
missed with costs.

Plaintiff answered the plea, denying its essential allegations; 
alleging that demand was actually made and payment would 
have been made by tin* defendant if plaintiff had agreed to give 
a discharge from any claim which she might have against t In­
ti rand Trunk Railway Company.

Plaintiff further claims that the by-law which the defendant 
set up was illegal and void ; that the tender made by the defend­
ant was insufficient, and she prays for the dismissal of said plea.

The certificate of membership of the plaintiff’s husband in 
the defendant’s society does contain the matter set out in the 
plea—that the benefits of such certificate are to he received hv 
the holder thereof subject to the by-laws, rules and regulations 
thereof from time to time in force ; and also that, upon the death 
of a member, the beneficiaries are entitled to have the assess­
ment or death levy paid, distributed or applied as in or by said 
by-laws, rules and regulations for the time being provided ; and 
further—that the certificate is issued upon condition that the 
said member, his widow, children, next of kin and legal repre­
sentatives, and all the rights and benefits arising from such mem­
bership, are to be subject to the provisions of the by-laws, rules 
and regulations of the society from time to time in force.

This certificate was issued on the 12th December, 1902, and 
Walker remained a member of the society until his death on the 
10th December, 1910.

Previous to the death of said Walker and after the date of 
his membership in the society, the by-law set up by the defend­
ant, which is numbered “14,” was passed, or is alleged to have 
been passed, and purports to deprive any member of the right 
to recover more than one-half of the amount insured in the event 
of the representatives of such member, after his death, institut­
ing any action at law against the Grand Trunk Railway Com­
pany of Canada for damages on the ground that the death of 
said meml>er had lieen caused by the fault and negligence of the 
said company ; and the consideration of that by-law was the fact 
that the Grand Trunk Railway of Canada was a liberal sub­
scriber to the funds out of which said insurances were paid and 
the cost of running the defendant’s association was met.

The portion of this fund which is paid by the Grand Trunk 
Railway Company of Canada, either by direct subscription or

QUE.
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Archibald, J.
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QÜE. liy payment of the cost of running the defendant's association, 
g q is proved to amount to at least 40 per cent.
1012 I may say that that by-law appears a reasonable one, inas-
---- much ils. if the (Irand Trunk Railway Company is to be obliged

to pay the whole damages resulting from the death of any mem- 
Mimirk. 1er on a suit for that purpose, it would seem unjust that the rep- 

A„— . resentatives of the deceased should also benefit from the sub-AmiiMla, J.
scription of the (irand Trunk Railway Company to the funds 
of the defendant.

But serious questions of law are raised by the plaint iff as 
against the application of the by-law in question.

In the first place, it is alleged that said by-law was never 
legally passed.

In proof of the passing of the by-law there is produced an 
extract from the proceedings of the 23rd annual general meeting 
of' the members of the (irand Trunk Insurance and Provident 
Society, held at the general office of the said society on March 
25th, 1908. These proceedings, so far as they refer to the by-law 
in question, are as follows:—

In the first place, there is produced a printed copy of the 
notice which was sent to the members, in which notice appears 
proposals for the amendment of several of the rules of the corn- 
pan)’, and also on the notice appears: “By-law No. 14 to be can­
celled and the following substituted. ' ’ and then follows the by­
law as cited by the defendant in his plea. At the meeting in 
question on the date mentioned in the notice, it appears that 
the notice was read, entry being as follows:—

“Notice of meeting with proposed amendment marked 
‘A.* n

Then we find the following extract from the minutes:—
Ou motion of Mr. Laidley, seconded by Mr. William», it was resolved 

that the following alterations and amendments in the rules and regu­
lation» of the society to lie adopted subject to the approval of the 
directors of the Grand Trunk Railway Company.
Then it says: “See preceding •tge.”
It will be noticed that this mi does not mention by-laws, 

but only “rules and regulations.’ *n the printed copy of the 
rules and by-laws of the defendant, the rules run up to No. till, 
and then there is a heading called “By-laws for the Administra 
tion of the Society,” and No. 14 is the one in question. In the 
last of the rules of the society, which is No. fit), it is provided:— 

The Grand Trunk Railway Company «ill, each half year, contribute 
out of the revenues of the company u sum in aid of the sick benefits 
and allowances of the society and in aid of provisions for insurance 
against accident or death, whether resulting from accident or other 
wise, of the employees of the company, anil in consideration thereof 
these rules and all alterations which may lie made in them shall be 
subject to the approval of the directors of the Grand Trunk Railway 
Company.
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There is no such clause making the by-laws subject to the QUE- 
approval of the directors of the Grand Trunk Railway Company. g c 
It is remembered that the motion which is relied upon for the 1912
purpose of the enactment of the by-law in question does not ----
mention any by-law, and it does mention that tue amendments Coi-si.n» 

made are to be subject to the approval of the Grand Trunk Rail- m<mwk. 
wav Company. It would seem difficult to say that, so far as th*

* . • 1 Archibald. J.words used in the motion in question go, they could he held 
to apply to the by-law in question. On the other hand, it seems 
to me that the by-law was really out of harmony with the other 
by-laws, and was rather a matter which would be more properly 
placed among the rules of the defendant, and I would also be 
of opinion that a great deal of latitude must be allowed in cases 
where, among societies of workmen, motions arc drawn which are 
perhaps not verbally accurate. I would hesitate to say that the 
meeting in question did not really intend to adopt the by-law 
Vo. 14. Hut from the view which I take of the case, it probably 
will be unnecessary to decide that point.

The plaintiff makes this other attack upon the by-law—that 
it is in any event illegal, and that the plaintiff was not under 
the sway of it. She contents herself with saying merely that 
the by-law is illegal, in her plea, and she gives no particular 
irround for that illegality except that it is contrary to good 
morals and public order.

I would be against the plaintiff with respect to that. It seems 
to me that it is a very natural provision to make, as I have above 
pointed out. Hut in the argument of the case a very much more 
serious attack was made upon it so far as its influence upon this 
case can go, and as that arises out of the terms of the 
law, I am obliged to take it into consideration, although it is not 
mentioned in the plea.

The defendant society was incorporated under the terms of 
tin* Federal charter, but I think it is not now doubtful that the 
Local Legislature has authority to make—under its authority 
to legislate upon civil rights within the Province—provisions con­
cerning contracts of insurance made as well by local as by Fed­
eral companies.

Sec. 19(1 of eh. (i9 of 8 Kdw. VII. provides:—
When the Hiibject mutter of any immranve contract is property, or an 

insurable interest within the jurisdiction of the Province of Quelwc, or 
is in connection with a person «lomicileil or reniflent therein, any jioliey. 
certificate, interim receipt, or writing evidencing the contract ahull, if 
-igneil. countersigned, issued or delivered in the Province of (juehee, 
or committed to the post office or to any carrier, messenger or agent to 
l»e delivered or ham lei I over to the assured, his representative or agen* 
in the Province, lie deemed to evidence a contract made in the Prov­
ince, and the contract shall lie construed according to the law of this 
Province, and all moneys payable under the contract shall lie paid at

3
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tin- otliri- nf tin- vhivf ortiri-r or agent of tin- com puny or association 
effecting tho immrnnco in this Province. This article shall have effect 
iiotwithstainliiig any agreement, conilition or stipulation to tho contrary.

By sec. 197, it is provided that :—
Where an insurance contract nitnle by any company or association 

is evidenced by a written instrument, the company shall set out all the 
terms or conditions of the contract in full on the face or back of the 
instrument forming or evidencing the contract, and, unless so set out, 
no term or condition, stipulation or proviso modifying or impairing 
the effect of any such contract made or renewed after the coining into 
force of this Act, shall lie good and valid or admissible in evidence to 
the prejudice of the assured or beneficiary.

The third sub-section of that same clause says:—
A mutual tienellt or charitable association may, however, instead of 

setting out the complete contract in the certificate or other instrument 
of contract, indicate therein, by particular references, those articles or 
provisions of the constitution, by-laws or rules which contain all the 
material terms of the contract not inserted in the instrument of contract 
itself, and the association shall, at or liefore the delivery over of such 
instrument or contract, deliver also to the assured a copy of the con­
stitution, by-laws and rules therein referred to.
In this instance, as I said, the by-law, the effect of which 

is to reduce the right of the plaintiff by one-half, was passed 
after the insurance certificate, upon which the said suit is based, 
was issued. The certificate sued upon contains no reference to 
the by-law in ipiestion, and naturally could contain no such ref­
erence, as it was only passed afterwards. It is not alleged or 
proved that any communication of such by-law was ever given to 
the late William Walker, or that lie was present at the time the 
by-law was passed, or that he had any knowledge whatever of 
the by-law.

But it is pretended that, by the terms of the certificate ac­
cepted by said Walker, he agreed to Is* bound as well by the by­
laws then existing as by those which might lie subsequently 
passed, and that, in virtue of such agreement, he must be held 
to have waived the section of the statute above cited.

It has been recently held in a case, Cousins v. Brotherhood 
of Lovonudiv* Kmjion rs, I» D.L.R. 19». in which the present 
plaintiff was also plaintiff and another mutual benefit association 
of the Brand Trunk Railway was defendant, but in which the 
terms of Walker’s contract varied considerably from those used 
in the present ease, that the section of the statute in question 
was not one relating to public order, and that the persons r«- 
reiving benefits in virtue of said certificates of insurance could 
contract themselves out of the application of the statute, and 
that the terms used, in that case, constituted a waiver of tin 
statutory clause in question.

In the present case it does not seem to me that the htngnay
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oi the certificate which 1 have above cited is sufficient to const i- QUE.
tute a waiver of the execution of the statute. It is merely the s
usual clause by which members of any association undertake that
they are bound, so long as they remain members of the society,
by its by-laws, rules and regulations, and there is no that (,M S,NH
all persons are so bound by any legal rules, regulations or by \|,HlHI
laws of the societies to which they belong. They either do or
may take part in the enactment of them, and they would be Ar,,'l,‘•,l',
presumed, having received notice of the meeting, to be aware of
all that was done.

Hut it is exceedingly difficult to see what meaning can In* 
given to the clause which I have quoted above, what etVect it 
could have at all upon the rights of the members of the society, 
unless it be interpreted in the manner in which the plaintiff con­
tends that it ought to be.

With regard to this matter of insurance, the statute seems to 
enact a clause which limits the binding effect of the by-laws upon 
the mem Iters. It seems to me that the motive of the clause in 
f|iu*stion was, that the men Itelonging to these workmen’s societ­
ies, inexperienced in affairs, arc not likely to duly appreciate 
the contracts into which they enter, and that*the clause was 
passed for the protection of the men and to prevent them being 
surprised by matters which have not lieen called to their atten­
tion. The clause 1% expressly provides that contracta such as 
that in issue were to Ik? construed according to the law of this 
Province, and that notwithstanding any agreement, condition or 
stipulation to the contrary. This question was considered by Ile- 
Court in a ease of Hargrove v. The Royal Templars, reported in 
! O.L R . at 1». 79. At page 94 Mr. Justice Osier remarked:

Whatever lie the turn to bo recovered, it in to lie paid (or adjudged)
"in accordance with the law* governing the total disability benefit 
fund," and us these are the terms on which the only contractual obli 
gat ion of the defendants is expressed, we have to resort to these rules 
to ascertain the measure of the plaintiff's rights, and thus there is 
nothing on which see. 1 f>:i can operate, and the insurance contract does 
not offend against the provisions of see. 114 above noted, because 
there is no term, condition, stipulation, warranty or proviso "modify 
ing or impairing" the effect of the insurance contract which is nut 
set out therein. We are driven, it is true, to the rules to find out what 
is the whole contract, but there is nothing in them which "modifies or 
impairs" any contract set forth in the certificate, for without them 
we cannot find any contract at all. They simply complete the contract 
by shewing in what manner and out of what fund the amount is to be

This would 866m to admit that, if there had Ixvn anything 
not declared in the contract which modified or " ired the con­
tract. that it would have required to have been set out in the 
certificate itself upon a clause in the Ontario statute practically 
similar to that which exista in (jueliec statute.

9
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] am strongly drawn to the opinion that these provisions of 
the Insurance Act are of the nature of matters of publie order 
and security, and such as are not capable of being waived by 
special agreement. But in this instance it appears to me that 
there is no waiver proved. The terms of the certificate do not 
constitute, in my judgment, a waiver, and the obligation of the 
plaintiff in this case is to submit to the rules, regulations and 
by-laws of the defendant society, and these rules are to be de­
termined conclusively by the terms of the statute, which pro­
vides that no rule which has not either been inserted on the 
front or back of the writing evidencing the contract, or at least 
pointed out specifically by number in such writing and a copy of 
the by-laws and rules given to the defendant shall be . . . 
admissible in evidence; that is to say, that a rule which has not 
been so dealt with, so far as the ease in question may be con­
cerned, is not provable and must be considered by the Court not 
to exist.

But the difficulty arises that this rule did not, as a matter 
of fact, exist when the certificate was granted, and it is said: 
How can the terms of the law l>e complied with in reference to 
this particular rule?

Now, the section which 1 have quoted refers to contracts 
“made or renewed.” What is the meaning of this word “re­
newed" in connection with such a matter? Of course we all 
know that insurance contracts, especially life insurance con­
tracts. are made and a policy issued, and, from time to time, as 
premiums fall due and are paid, renewal receipts arc given, but 
no special renewal of such policies is ever made except such as 
may result from keeping them alive by the payment of the 
premiums from time to time. The same thing is the ease with 
regard to benefit assurances.

This particular one was in force from 1Î1U2 until 1910, when 
the beneficiary was killed. 1 can only conclude that the word 
“renewed” in the section in question means such renewals as 
made by the payment of the premium from time to time.

The same rule was adopted by the Court of Appeal of the 
State of New York in Carier v. Brooklyn Lift Ins. I'o., 1 It » 
N.Y. 15, at pp. 20, 21.

We have also everywhere the expression “renewed" as ap 
plied to receipts of premiums used in connection with such mat 
ters, and I think there can be no doubt that the word “renewed 
in the section in question was meant to indicate the keepint: 
alive of the insurance by receipts for premiums.

Now, it is said, how would it be practicable to indicate any 
new rules or by-laws upon the face or back of certificates which 
had been already issued? It seems to me it would be quit 
practicable. In such a case as this, notice of the passing of th 
by-law and of its contents could lx* attached to the receipts, or .i
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duplicate certificate could he issued with this information upon QUE-
it, or, if lived lie, the assured could he required to produce his s c
receipts for the proper endorsement when such a by-law should 
lie passed.

Now, it is alleged besides that no demand was made for pay- ’ mpHIN> 
ment before action brought. The proof shews that one of the \f,M,’RRi 
plaintiff’s counsel visited the defendant and saw the secretary- 
treasurer, shewed him the certificate in question evidencing the 
insurance of the said Walker, and was offered payment provided 
discharge should he given for all claims against the ( 1 rand Trunk 
Railway, and a blank printed form of the required receipt was 
given by the said secretary-treasurer to plaintiff's counsel, which 
contained the following:—

In rommlmition of the receipt by me of the subi sum of........................
I do hereby release a ml for ever discharge the (Irand Trunk Railway 
Company of Canada from all claims for damages or other form of 
com|H»iisation on account of said..........................................

No other difficulty was raised at the time, and, moreover, 
the defendant brings into Court the sum of $500 and tenders it 
to the plaintiff, hut without costs.

This matter is of little importance at the moment, inasmuch 
as in the opinion at which 1 have arrived the defendant cs final. 
is responsible towards the plaintiff’ for the whole of the said sum 
of $1,000. In any event, if such were not the case, the tender 
would still he insufficient, inasmuch as no costs were offered in 
connection therewith. I can not at all take the view that the 
defendant is excused from offering costs hv the allegation that 
no good demand was made for payment.

My judgment will In* against the defendant in the sum claim­
ed of $1,000, with costs. As it appears by the proof that the 
said sum has already l>een assessed upon the members, the sub­
sidiary conclusions demanded with regard to the levy of the said 
sum upon the mendient need not lie referred to.

Judgment for plaintiff.
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Satkalchciran Hu pinna Courl, Parker. 1I.C., in Chamber/!. Uetoher 2. 1912.

1. Doom; and skpasatiox (| V B—.’Hi)—Interim alimony.
Od. 2. A prima facie cum* i* made out for an order directing payment of 

interim alimony in an alimony action, by proving the marriage.
[A’oir/t v. Kurch. 3 D.L.R. 658, applied.]

2. Divorce and separation ( § Vr R—33)—Alimony action—Groin dm ior
SEE! HI XU INTERIM ALIMONY.

An application for interim alimony may be refuted in an alimony 
action if the defendant satisfies tlie i-ourt or judge that the plaintiff 
ha« ample means of support without any allowance by way of interim 
alimony or that lie, the defendant hind rand, has neither property nor 
earning power wherewith to provide interim alimony.

| P her rill v. Phcrrill. 6 O.L.R. 042; Smith v. Smith. 6 P.R. (Ont.) 
51; and Cunningham \. Cunningham, 5 W.L.R. 514, specially re­
ferred to.]

3. Divorce and reparation <|VR—50)—Alimony action by wipe—
HihIIAND'h OK PER OP RKCONCIIJATION.

The fact that the wife has left the husband and refuses to return to 
him although lie is willing to take her back to live with him, is no 
answer, in an alimony action, to her application for an order directing 
t 1m* husband to pay her interim alimony until the trial, 

f Milton v. Wilton, 6 P.R. (Ont.) 120, approved ]

Statement This is an application for interim alimony.
The application was granted.
P. //. (Surdon, for the plaintiff.
IV. II. McEwcn, for the defendant.

Parker. M.V. Parker, M.C.:—There is plenty of authority for the prin­
ciple that a plaintiff makes out a primâ facie case for interim 
alimony by proof of tin* marriage. In the case of Karch v. 
Karch, 3 D.L.R 668, 21 O.W R 883, Mr Justice Riddell states
3 D.L.R., at p. 660;—

It lint been laid down from the earliest times in our Courts that 
upon an application for interim alimony proof of the marriage is all 
that is necessary: \alan v. .Vo/aa, 1 Ch. (Hi. 368. In the same case 
it is held that the Court is not entitled to consider the merits of the 
ease. In /.ore// v. /.ore//, 5 O.W.It. 640. Chief Justice Kaleonhridgv 
sav»: “The financial circumstances of the parties, ami particularly 
of the husband, seem to lie practically the only subject* of considéra 
lion, the marriage being proved or admitted.

In Cunningham v. Cunningham, 5 W.L.R. 514, the appli­
cation for interim alimony was refused been use it whs shewn 
that the plaintiff was practically living in adultery with an 
other man and was 1 icing supported by him, and had therefore 
means of support independent of her husband. In Phcrrill v. 
Phcrrill, 6 O.L.R. 642, the application was refused because it 
was shewn that the husliand had practically no property at 
all and there was no evidence as to his earning power. In
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Smith v. Smith. 6 1\R. (Ont.) 51, it was hold tlmt if the do- SASK. 
fendant oppose the application on the ground that the plainti0 s c
has “ample” means of sup|>oi‘t, unless she can shew the eon- 1012
trary to he the case her application will he refused.

In the ease before me it is alleged that the plaintiff has r 
separate property, hut there is no satisfactory evidence that \i<h.v
she is deriving any income from it, much less the “ample* parter M.r. 
means of support mentioned in Smith v. Smith, fi 1\R. (Ont.

The defendant also admits that he has a homestead and 
that he is in receipt of an income of $300.00 per year from all 
sources. T can scarcely believe that an able-bodied farmer in 
this country who, besides having a homestead, does threshing 
ami working out with his team, is only able to earn such a small 
income.

I am, therefore, quite satisfied that there is nothing in the 
material before me to warrant the refusal of the application. 
The fact that she has left the defendant and refuses to return 
to him. although he is willing to take her hack to live with him, 
is no answer to an application for interim alimony. See Wilton 
v. Wilton, ti P R. fOnU 129.

I will allow the plaintiff $20.00 per month commencing 
from the date of the service of the notice of motion herein, the 
said sum to be paid to the local registrar in each and every 
month until the action is determined. I will also allow interim 
disbursements, and there will Is* a reference to the clerk in 
i Immhers to fix the amount.

Order {fronted.

REX v. LAUGHTON. MAN

Vminhibit Court of Appeal, Hoirell, CJ„ Itiduirdn, Hrrilur. Cameron, anti C. A 
liai/unit, J.f.A. October 7, 1012. j^

1. < onstitvtioxai. law (g II 8—2831—Municipal by i.aw or regulation -----1
SITERHEDKIl IIY CRIMINAL LAW STATUTE. Oft. i.

To rescue cattle from the custody of a |HMindkeeper while he it 
! .iking the cattle to the |N>uml i« a criminal offence in Manitoba l»v 
\irtue of tlie Imperial statute a & 7 Viet. eh. :!0 there in for.-.*
(Or. Code of 4'anada 1006. eec. 12). and the provision* of that statute 
supersede the provision* of any municipal by-law purporting to impose 
I « unities for the like offence.

2. Municipal corporations (II A—12)—Legislative powers-—By-law ah
TO OFFENCE AI.RRADY MADE CRIMINAL.

A municipal by-law is ultra tnren where it purports to provide a 
|ienalty for the identical offence which is already subject to penalty 
under a provision of tlie criminal law.

Pounds (g II—20)—Pound breach—Rescue of animai» being im­
pounded.

The Imperial statute «17 Viet. eh. .10, making it a criminal offence 
to rescue from a poundkeeper cattle which are in his lawful custody
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MAN.

Lavuiiton.

Statement

S.C.
1912

i- a |*iirt of the criminal law in force in Manitoba by virtue of section 
12 of the Criminal Code of Canada 190(1. declaring that the criminal 
law of England an of 15 July. 1S70. «hall Ik* the criminal law of 
Manitoba in *o far as such EnglMi law is applicable and in so far as 
it has not been re|iealed, modified, or affected hv English or Canadian 
legislation.

Application to quash a conviction.
The defendant, Clifford Laughton, was fined $27.50 by a 

justice of the peace of the municipality of Assiniboia for un­
lawfully rescuing thirty head of cattle from the ' master 
of the municipality while the cattle wen* in the lawful custody 
of such pound keeper of the municipality and being conveyed 
by him to No. 5 pound as provided by the by-laws of the muni­
cipality of Assiniboia.

An application was made to quash the conviction oil the 
ground that the charge was not laid before two justices of the 
peace and was not heard before two justices of the peace as 
required by ti & 7 Viet. (Imp.) eh. 30, one justice of the peace 
having no jurisdiction respecting the charge; that the by-law 
was ultra vins of the municipality of Assinil'oia inasmuch as it 
contained a clause imposing and providing a for rescu­
ing animals from a pound, or while being conveyed to a pound, 
and the statute did not grant the municipality power to pass 
any such by-law in respect of the offence ; which, being a crimi­
nal matter, the province had no power to give the municipality 
jurisdiction to deal with.

The conviction was quashed.
If. F. Tench, for the applicant.
J. K. O’Connor, K.C., and f. Isbistcr, for the magistrate 

and pound keeper.
The Court ;—The Court quashed the conviction, holding 

that the charge and conviction were of a criminal nature, and 
that under the Imperial statute of (i & 7 Viet. ell. 30, which 
makes it a criminal offence to rescue cattle lieing taken to a 
pound, the charge could not be dealt with by one justice sit­
ting alone.

Conviction quashnl.

HKNN V. SMITH

A urn Scotia Supreme Court, (iraham, MJ. llareh I. 1912.

Libel and slander (| TI BS—74o)—Privileged communications 
Landlord demanding rent—Serving tenant with notice to
gUIT.

Where it appeared in a proceeding permitted by sec. 5 of the Colle- 
lion Act. R.S.N.S. 1902. eh. 182, to be instituted by a judgment credi 
tor for an examination of the financial condition, etc., of the judg 
ment debtor, the debtor being in this case one against whom judg 
ment had been rendered in an action of slander, that the debtor had 
called at a house owned by him for the purpose of collecting the rent
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then due and uf giving the tenant notice to tpiit Ix-can-v lie had heard 
that the conduct of the inmates was giving the house a had name and 
he told the tenant what lie had heard and demanded an explan­
ation and in the altercation that followed between the partie* in the 
presence of the tenant's wife and daughters, the debtor uttered the 
slander for which the judgment was entered against him against one 
of the tenant’s daughters, hut in all the discussion, lie made no state 
ment Irrelevant to the subject lie demanded to Is* explained, the occasion 
is a privileged one, and if no ill-will or malice in fact on the part of 
the debtor is -lieun and no issue as to privilege or maliee was raised 
in the net ion in which the judgment was recovered, an order for the 
committal of the debtor is not warranted as for a wilful and malicious 
tort under sub see. 1 (/) of sec. 27 of the Collection Act, K.N.X.N. 1000. 
eh. |H2. enacting that if in eases of tort it appears to the oiiicer 
charged with tlie examination of the judgment debtor that the tort 
was wilful, he may commit the debtor to jail.

2. Fhvi nt utxT mw kvaxvkh if VI—.10 >—Dikii i mom .iiim.mint hi.mou
TO Win: AN ITIIIIH.VW.VI. OK II Mih Kilo .VI ISA X h Tin ton.Il
Tiox Act, li.S.N.S. 1900, en. 182, aw. 5.

Where it appeared in a proceeding permitted by sec. ft of the Col 
lection Act, li.S.N.S. IDOO. eh. 182, to lie instituted by a judgment 
creditor for an examination of the timim-ial condition, etc., of a 
debtor, tin? debtor in this case being one against whom judgment had 
U-en rendered in an action for slander, that a deed from the debtor 
executed to hi- wife was proved and recorded after lie had received 
a letter calling for redress for the slander and that the debtor, after 
the action for slander had been brought, withdrew from the hank 
a fund over *1)00 deposited in the joint names of him-elf ami wife, in 
which lie had an interest of his own, and replaced the fund on the 
same day in his wife’s name alone, these transaction- bring the 
debtor within sub-sec. lie) of see. 27 of the Collection Act, U.S.N.S, 
1900, ch. 182, providing that if it appears to the officer conducting tlie 
examination of a judgment debtor that the latter has made a fraude, 
lent disposition of his property, the officer may commit him to jail.

3. Exact'TION (III—10)—Si m.KXItiXTAHY PWH’KKMXll* lOMMETlIEXT OK
iiKiiToR—X.s. Comkctiox Act—Appeal.

The Nova Scotia Supreme Court, on an np|»cal by a judgment debtor 
from the decision of the officer charged with the duty of examining 
-ueli debtor as to his financial condition, etc., in the prmwdings under 
see. ft. Collection Act. li.S.N.S. ItlnO, ch. 182. has the power, upon the 
application of the judgment creditor, to make the -ame adjudication 
as such officer might have made under see. 27(e) of the Act afore 
-aid, providing that, if it np|ienrs to such officer that tlie debtor had 
made a fraudulent disposition of his property, the officer may commit 
him to jail, though the officer stated in his decision that, while a good 
deal of evidence was given as to the debtor’s dealing and transactions 
as to real and |iersoiial property owned by him. he hud decided not 
to make any order limier see. 27 (r) aforesaid, on the ground that lv 
was not asked so to do, and the Court may exercise such )<owvr, though 
there had been an election before tlie examining officer by the jmlg 
ment creditor to proceed under another clause of -ee. 27 aforesaid, 
thus making him not strictly entitled to raise the question on the 
appeal.

Tills in tin appeal front the ilwision of a Commissioner of 
the Supreme Court committing the ilefeiulant to prison under 
the Collection Act, because the “liability a roue in consequence of 
the said judgment debtor’s wilful and malicious tort.” The 
Commissioner decided that it was wilful and malicious and the 
defendant gave notice of appeal. Then, because the defendant 
although having given notice of appeal did not give an assign- 

4—0 D.i .e.
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meut of all his assets to the creditor, this was taken into con­
sideration and the term was fixed at four months.

The appeal was allowed with costs, and judgment in favour 
of the plaintiff for costs incidental to part of appeal, the de­
fendant to be committed for two months for a fraudulent «lis- 
position of his property.

II. Mfllish, K.C., and W. II. MacCoy, for the appellant, de­
fendant.

•/. ,/. Power, K.(\, for the respondent, plaintiff.

oraiiftm, e.j. Graham, E.J. :—The provision under the Collection Act 
enabled a commitment

for u term not 12 month* if it appeur* to tin* examiner in
vases of tort that such tort was wilful and malicious.
In my opinion, the tort in this ease was not wilful ami 

malicious within the meaning of that provision.
It was in form an action of slander. The defendant had let 

a house to Maurice Henn, who had a wife and three daughters, 
one of them being the plaintiff. The defendant had heard of 
conduct on the part of the inmates which I think clearly justi­
fied him in terminating the tenancy. In fact he had heard ( I 
think it was called out on tin* street to him) that it was known 
as “Smith’s whore house.*’

The monthly rent was due un«l he went then to collect it 
and to give notice to quit, which he in fact <li«l deliver, although 
he was promised the rent that afternoon. No one can doubt it 
that In* hail a qualified privilege for the communication which lie 
had to make. Of course, lie was foolish to undergo such a task ; 
he sliouhl have gone to a solicitor ami had the tenancy terrnin 
ated as quickly and expeditiously as possible. But if he ox 
pccteil to let his house on good terms again it was ivn'ssary for 
him to get rid of this tenant; anyone would say that on reading 
the evidence. lie appears to have said something to this effect, 
that this house is getting a bad name, it is called on the street 
“Smith's whore house,’’ and he aske«l for an explanation. The 
defendant says when he did this that Maurice Ilenn called out 
at the top of his voice “Smith's whore housi»,” and the wife 
and daughters came in. There was a general «leinand of who 
were the whores and the defendant apparently had to argue the 
matter out, anil in the argument into which he was «Irawn they 
swear that he selected this plaintiff an«l he denies it or that he 
called her a whore. Her conduct which led to the house be ini: 
commented on. certainly was discussed, hut of course nothing 
was proved to establish the extreme statement the plaintiff’s 
witnesses swear to.

1 am of opinion that the whole occasion was privileged, ami 
that no malice in fact is proved. To be definite, no ill-will or

N. S.

1912
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anything of that kind was shewn, nor was anything shewn from 
which actual malice could reasonably be inferred. In the whole 
discussion the defendant ventured no observation that was 
irrelevant to the subject-matter of the theme that he went there 
to demand an explanation about. Of course he did not convince 
them and he did not prove what they challenged him to prove. 
In Wilcox v. Stewart, .‘18 N.S.R. 400, Stewart acting for a com­
pany finding a shortage in the accounts of one Meany, an em­
ployee, made a charge against Wilcox, another employee, which 
imputed he was a thief. 1 read from the headnote :—

The trial Judge instructed the jury that the occusiim upon which 
the words complained of were uttered, was privileged and that the 
words were not the subject of an action unless the jury found out 
defendant, in uttering the words, was actuated by ill-will or by some 
indirect motive other than a sense «if duty and that the burden of 
proving this was on the plaintilf.

Held, that the instructions given were correct and that in the 
absence of such evidence such as that indicated, the verdict of the 
jury in favour of the plaintilf was wrong and must be set aside ami 
the action dismissed.

N. S.

101 — 

IÏKXX

hi n case then cited. Wriylit v. Woothfatc, - ('. M. «X: It. ">7‘1, 
at p. 577, Parke. It., says:—

The proper meaning of a privileged communication is only this, 
that the occasion on which the communication was made rehuts the 
inference primd facie arising from a statement prejudicial to the 
character of the plaintilf and puts it upon him to prove that there 
was malice in fact—that the defendant was actuated by imitives of 
[•ersonal ill-will or spite, independent of the occasion on which the 
communication was made.

That other members of the family were present in this case 
di«l not destroy the privilege.

The (piestiou of whether it was a privileged occasion is a 
< I nest ion for a Judge, and, as I fluid, 1 think the whole occasion 
was privileged. Of course, the different utterances which the 
defendant used during the discussion must all be considered in 
considering the (piestiou of whether there was malice in fact.

Now as to the finding of the jury, they were, in the way in 
which the ease was put to them, determining a very different 
set of facts from that which I have to decide. As to the charge 
that was personal to this plaintiff they were simply trying an 
ordinary action of slander without the (piestiou of privilege or 
malice in fact being before them. They were restricted to the 
imputation against the house, and the jury simply were reduced 
to deciding between plaintiff’s witnesses and defendant.

But 1 have to determine as a matter of law whether the occa­
sion was privileged there, whether there was malice or not on the 
defendant’s part.
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N. S. J ivfer to Odgers on Slander, •*» 11 » ed., pp. -Dit ami :Hi1. ou
H. C. 
1012

the Mtilijevt of «et UH 1 ma live.
J think that none has been proved. The defendant was exer­

Hkx.v
cising his rights to complain about the action of the inmates of 
the house, he had an interest and a duty and the burden is on 
them to shew that the defendant acted maliciously and 1 think

Oinliam, K.J. they have failed to shew it.
The tort was not in my opinion wilful and malicious.
Kor this reason, 1 think the appeal must be allowed and the 

warrant of imprisonment set aside with costs before me and lie- 
fore the examiner.

The plaintiff's counsel upon the appeal asked me to take 
into consideration another matter under the Act, namely, the 
disposition of the debtor's property. In respect to this the Com­
missioner says in his decision :—

A gi»nl deni of evidence » a * given u* to the defendant’» denting* and
tnin»action* n* to real and jiersoiiul property, but a* 1 am not asked
to make any order under *er. 27 “K.” of tin* Aet. 1 am dealing only
with the <|ue«tion of tort under see. 27 “K." of the Act.
1 think that there has been an election Ik*fore the Commis­

sioner and the plaintiff is not strictly entitled to raise another 
question now.

However, 1 have power to make such adjudication as the 
Commissioner might have made.

There was a sum of money, some $1128.20, drawn out of the 
Hank of Montreal on September 5th, 1911, after notice of the 
action dated the Kith of August. This sum was deposited in 
the joint names of the defendant and his wife to be drawn by 
either or the survivor. 1 quite believe that this sum was given 
by the daughter for the purpose mentioned, namely, to permit of 
the defendant who is 82 years of age and has an illness of which 
he is likely to drop off at any time, living returned for burial in 
his native country, the Cnited States. Mid for his decent burial 
there.

If it had not been drawn out at this time, 1 might have in 
ferreil that there was some trust or that it was not a complete 
gift. But I think 1 have to hold that lie had an interest iu that 
fund.

In respect to the real property, which was also in their joint 
names, he gave a deed of this to his wife. Certainly the solicitor 
was instructed to make this deed liefore the defendant got into 
this trouble. lie did this as he was alsiut to go away and was 
liable to heart failure, and thought it 1 letter to have it in her 
name.

The solicitor is under the impression that it was executed the 
second week in August which would be Itefore the plaintiff's 
cause of action arose, but as the deed was not proven for registry
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until the 21st August, after the event, it is possible that the 
solicitor is mistaken in the time of the execution.

It ij quite possible that there has been no active circum­
vention on the defendant’s part, but if the provision is in effect 
the same as the statute 13 Elizabeth, ch. 5. 1 think that the de­
fendant is within its terms. The plaintiff will have the costs 
incident to this part of the appeal. The defendant will be com­
mitted for two months.

Appeal allowed.

N. S.

s.r.
1912

lit xv

WILLIAMSON v GR1GOR B.C.

Itiilixh Columbia Com l of Appeal. Marlin, J.Ain OkambriH, 0. A.
September 12, 1012. j0jO

l. Aitkal i 8 VII I—as;)—Dihcuktuixahy .mm.mint Bmsixa a stay ok ^
KXtX.LT ION. 1 *"

Where ii trial judge, in the v\vrvi*v of hi* <li*eietion, r«‘fu*e«l a stay 
• •f execution, n *econd upplit-ution to the Court of Apprul having con 
current jurisdiction to grant a stay, will lie di*mi**ed mile** some 
-pecial eivcnmstance* are shewn.

[The in not l.ple (ISHtii. 11 |M>. 114; ttarkn v. Lamp. 14 Q.B.D 
followed; B.C. order 58. rule 111. sjieciully referred to.]

.. Kxkcvtiox (8 I—11'—Stay—Lkavk to kh.k ithtiok matkkiai..
On au application for the stay «if execution, leave will not In* granted 

to tile further material.
'Itarkcr v. I.nrnp, 14 IJ.II.I). 7119, fo|low«*d.|

The plaintiff appealed from the judgment of Grant, Go.J., Statement 
awarding the defendant $438.60 and costs on his counterclaim, 
and applied for stay of execution, which was refused. The 
plaintiff then * to Martin. J.A.. under order 58. rule Hi,
for stay of execution, which was heard at Chambers at Van­
couver. on the 12tll of September, 1012.

The ion was dismissed.
1' .1. Macdonald, K.(\, for plaintiff, in support of appli- Argument

cation, after stating the facts, cited Annual Practice, 11)12, page 
1062 : I/# rry v. Siekails (1873), h.l{. 8 Ch. 205 ; Morgan v. El- 
ford (1876), 4 Ch. I). 352; Cooper v. Cooper (1876), 2 Ch. I).
492.

E. •/. (Irani, for defendant, contra :—There arc not sufficient 
circumstances shewn on the material filed that the respondent 
will Is* unable to repay the amount levied by execution if the 
appeal is successful : Tin Anno! Lyh ( 1886), 11 P.D. 114;
Marker v. Lavcry (1885), 14 Q.B.D. 769; Attorney General v.
Ennrson (1889), 24 Q.B.D. 56; Heynolds v. MvPhail, 13 B.C.R.
159. Paragraph 4 of the affidavit in support of the application, 
which is as follows,

14
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B. C. 1 verily believe that in order to properly safeguard the interests of

C. A. 
1012

the plaintill' an order should lie made allowing payment in Court of 
the amount of the judgment recovered by the defendant ujion his 
counterclaim,

Willi am sox dors not shew any special circumstances which will entitle ap-
flBIOOR. plicant to an order staying execution. Application has been 

already made to the Court below (which was cognizant of all
Argument the facts) and had been refused, and unless special circum­

stances are shewn to the Court now applied to, it will not inter- 
fen1 to suspend the operation of the " : Tuck v. Southern
Counties Deposit Dank (1880), 42 Ch. 1). 471, 478. The de­
fendant’s solicitors arc quite willing to give the usual under­
taking for return of costs, hut should not he obliged to give 
undertaking for return of the amount of the judgment.

Martin. J.A. Martin, J.A. :—The affidavit produced on this application 
does not go far enough to entitle this Court to interfere in sus­
pending the remedies of tin- defendant, or to deprive him of the 
right to the immediate benefit of the judgment in his favour. I 
am satisfied that the Judge below properly exercised his discre­
tion. In the face of the decisions of the Court of Appeal in The 
Annot Lxjtc (1886), 11 P.D. 114; and in Darker v. Lavenj 
(1885), 14 Q.B.D. 769, supra, unless some special ci re u instances 
are shewn as set forth therein, the Court has no right to inter­
fere with the course of the proceedings. The latter ease shews 
that leave will not he given to file further material, the Court 
laying it down that “those who for a stay of execution
must come before us prepared with all necessary materials.” 
This application will, therefore, he dismissed with costs.

A pplicafion it ism issed.

ALTA. HORNE v. JENKYN

8.C.
1912

Alberta Supreme Court. Wulsh. J. September 28, 11)12.

1. MlX'll ASICS’ LIENS ( S VIII—-04)—DEKMTIVK STATEMENT OK CLAIM—IR­
REGULAR CERTIFICATE OK LIS PENDENS.

Kept. 28. It is ii ground for vacating the registration of » certificate of lis 
pendens issued pursuant to sec. 3.» of the Alberta Mechanics’ Lien Act. 
by the clerk of the court, certifying that an action had been commenced 
for the realization of a lien, "that the statement of claim tiled with 
the said clerk was defective and irregular in not containing the 
necessary statutory allegations, and not claiming to have the rights to 
a lien declared, or a sale of the land ordered, and that no other relief 
incidental to the rights of the lien holder was claimed thereby, not 
withstanding that an amended statement of claim was afterwards 
delivered, without the requisite leave, in which a claim to realize on 
the lien was made.

•2. Li* pendens ($ I—2)— Certificate wrongfully issued—Amended 
STATEMENT OK CLAIM—VALIDITY—ALBERTA MECHANICS’ LlEN ACT. 
SEC. 35.

The delivery of an amended statement of claim will not validate a 
certificate of lis pendens wrongfully Issued by a clerk of the court.

415
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imi'Miant to svf. 3fi <if thv AlUvi'ta Mt-dinnics* Li«»n Act when the ovigi ALTA, 
ual statement of claim tiled with him as a condition to the issuing of 
the certificate, was defective in not setting out the statutory allegations S. C. 
and claims for relief.

125 Oyc. 1473 applied.] -----
3. Lin pendens (8 I—2)—Certificate—Irregularity. Horne

The filing of an amended statement of claim in an action wherein Jenkyx. 
the original statement of claim did not authorize the registration of a 
lin pendens certificate will not validate such certificate.

125 Cyc. 1473 approved.]

4. l*i EAiuxG (8 IN—124)—Disallow I xu the delivery of ax amended
STATEMENT OF CLAIM—ALBERT A RULES 170. 181.

Where a plaintill* without leave tiles and serves an amended state­
ment of claim pursuant to Alberta Rule 170, the defendant if dissatis­
fied should move to disallow the same under Alberta rule 181.

This is an application on behalf of the defendant to set aside Statement 
a certificate issued pursuant to the Alberta Mechanics’ Lien Act. 
and for an order vacating the registration of the said certificate.

The application was granted.
/V. (I. (’raid, for plaintiff.
11. /'. O. Savory, for defendant.

Walsh, J. : -The plaintiff intending to bring his action to en- w«isii, j. 

force a lien under the Mechanics’ Lien Act issued his writ on the 
29th of July last. I lis statement of claim alleges an indebtedness 
by the defendant to him for work done and materials provided in 
the construction of a house upon the defendant's lands, describ­
ing them, and claims payment of the amount of the indebtedness.
It does not contain any of tin1 allegations essential to a good 
statement of claim in a mechanics’ lien action, neither does it ask 
to have his right to a lien declared or a sale of the lands ordered, 
or any other relief incidental to the plaintiff’s rights as a lien­
holder. In short, under the statement of claim as originally filed, 
nothing but a personal judgment could be awarded against the 
defendant. Notwithstanding this the clerk on the same day. 
which was the last day upon which the proceedings necessary to 
preserve the lien could be instituted, issued a certificate under 
sec. 35 of the Act stating that the plaintiff had commenced an 
action to realize his lien and this certificate was on that day filed 
in the land titles office. The defendant moves to set aside this 
certificate and vacate its registration on the ground that it was 
improperly issued inasmuch as no proceeding had at its date been 
instituted “to realize his lien.”

The certificate was improperly issued, for the facts which 
alone would have warranted the clerk in issuing it did not exist 
at its date. It must be cancelled and its registration vacated un­
less it has been made good by the amendments of the statement 
of claim which have been subsequently made and those amend­
ments are allowed to stand.



Dominion Law Reports. 16 D.L.R.56

ALTA.

8. C.
1912

Welsh, J.

On tin- Uilli ilny of September, the day before the summons, 
which 1 am now disposing of, was taken out. the plaintiff filed 
anil served an amended statement of claim which makes his ae- 
1 ion what he always intended that it should he. one “to realize 
his lien." The amendments thus made were made without 
leave in the exercise of the right given to the plaintiff by rule 
17!). The argument before me was entirely upon the question 
as to whether or not these amendments were such as should In- 
allowed to stand. Properly speaking, the defendant, if dissatis­
fied with them, should have ' under rule 181 to disallow
them, but in view of the manner in which the question was 
aigued before me I am treating the application as being made 
under that rule as well as for the purpose set out in the 
summons.

I'pon the argument the solicitor for the plaintiff contended 
that, inasmuch as under the authorities the amendments so made 
relate back to the date of the writ the defects in his statement 
of claim are thereby cured. The solicitor for the defendant on 
the other hand submitted that the amendments should not be 
allowed to stand, inasmuch as the right which he had acquired 
to hold his land free from the plaintiff’s claim of lien would 
thereby be defeated, something which under the authorities 
should not be permitted.

If, by simply allowing the amendments to stand, the plaintiff 
could be relieved from the difficulty with which he is now faced, 
1 would not hesitate to allow them. Although the authorities are 
very strong against permitting amendments which prejudice the 
rights of the other party as they exist at their date, I think that 
this is a ease to which the words of Lord Kslier, M.R., in Weldon 
\. AVer/, 19 Q.B.l). 394, ;it 395, apply, namel.v :

Under very peculiar circumstances the Court might perhaps have 
power to allow such an amendment.
Here the plaintiff plainly intended that his action should he 

and he thought thaï t was brought to realize his lien, else he 
would not have issue, and registered the certificate of lis pen- 
dins practically at the very instant that lie issued his writ. 
Everything was done that should have been done to preserve 
his lien, except in the one essential of setting out in his statement 
of claim the allegations and the claim for relief necessary to 
entitle him to the usual judgment in a mechanics’ lien action. 
For such a ease as this I would prefer to adopt what is said in 
Cyc., vol. 31, p. 408:—■

The Statute of Limitations presents no im|>cdimcnt to an amend­
ment to a declaration or complaint which merely enlarges and pre­
sents fully the case and cause of action which was undertaken to Is* 
stated in the original pleading. In fact, in some jurisdictions it is 
regarded ns a strong reason for allowing an amendment to perfect the 
statement of the cause of action that the plaintiff is hnrred hv the

75
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statute of Limitations front commencing another action on the cause 
of action defectively stated in the original pleading.

1 am of the opinion, however, that the amendments made to 
the statement of claim do not validate what was in its origin 
an admittedly invalid certificate of lis pendens. This point was 
not argued before me. it being apparently taken for granted 
that if the amendments are allowed to stand, the certificate 
would thereby he made good. It bus, however, suggested itself 
to my mind, and 1 have therefore considered it my duty to deal 
with it. The certificate is that of the Court acting through its 
clerk and 1 do not think that such an act. so absolutely without 
authority, can be validated by something which a party to the 
action of his own motion docs at some subsequent time. The 
only authority that I have been able to find upon the question 
either one way or tin* other is in Cye.. vol. 2.1, at page 1478 :— 

It the cause of action is changed by thv amendment or a new cause 
added, the lis pendent* does not relate hack hut dates from the filing 
of the amended complaint. Where the original hill is so defective that 
it could not operate as a lis pnnlcns the amended bill will not relate 
hack -H as to defeat the rights acquired since the commencement of the 
action. So the filing of an amended complaint in an action wherein 
the original complaint did not authorize the filing of a notice will not 
create a lis pendens from the time of filing the original complaint but 
only from the filing of the amended complaint.

The authorities cited in support of these propositions are all 
American, hut in the absence of any English or Canadian auth­
orities to the contrary 1 have no hesitation in acting on them.

The certificate of lis pendens will, therefore, be cancelled and 
its registration vacated, and the plaintiff must pay to the de­
fendant his costs of the motion including the costs of registering 
this order.

Application (fronted.

INKSTER v. MINITONKA SCHOOL DISTRICT

Mnniloba K inti's llencli. Trial before Mathers, C.d.K.lt Oe tuber 2. 1012.

1. Schools (§ I B—12)—Rioiit to attend—Chimi ok iikhidext iiaviso 
PERMANENT RESIDENCE IN DISTRICT—MaMTOIIA IVlH.IC SviliMM.H
Act—“Non-resident vvcil—Payment ok kkkm.

Where botli parent and child have their permanent and principal 
place nf residence within the limit* <>f a avhuol district, the i-liild i- 
not. tu lie deemed a “non-resident pupil" and the trustees of the school 
district have no right to claim the payment of non-resident pupil’s 
fee* as a condition of such child I wing allowed to attend school.

1 Manitoba Public Schools Act. it.S.M. 1902. ch. 148, sec. 48. sub-sec. 
1 n ) and It.S.M. 1902. ch. 148. sec. 2. sub-see. (in) as re-enacted by lit 
Edw. VII. (Min.) i h. 51, see. I. and amended h> l Geo \ (Man 
ch. 0.», n*e. 2. construed. |

ALTA.

s. c.
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Oi*t. 2.
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2. Mandamus (§1(1—65)—To school trustees—Child attendino 
school without payment of fees.

A mnmlamus will lie to eom])el the trustees of a school district to 
allow the children of a parent whose permanent and principal place 
<>f residence is within the school district, to attend the school without 
the payment of a fee.

:j. Injunction (81.1—85)—Restraining school trustees from prevent­
ing CHILD FROM ATTENDING SCHOOL WITHOUT PAYMENT OF A FEE. 

An injunction will be granted restraining the trustees of a school 
district from preventing the child of a parent whose permanent and 
principal place of residence is within the school district, from attend­
ing the school without the payment of a fee chargeable only against 
"non-resident” pupils.

Statement This is an action, tried at Portage la Prairie, to restrain the 
defendants from exeluding the children of the plaintiff from 
attending school in default of paying a fee of 50c per month

Judgment was given for a mandamus compelling defendants 
to permit plaintiff's children to attend school without payment 
of the fee and an injunction was granted restraining defendants 
from preventing the children from so attending.

IV. Cooper, K.C., and A. Meight n, for the plaintiff.
A. C. Williams and D. M. Ormond, for the defendants.

liMhm. c.j. Mathers, C.J.K.B. :—The facts were admitted. The plaintiff 
and his children have their permanent and principal place of 
residence in the district, but he neither pays nor is liable to pay 
a school tax equal to the average school tax paid by the actual 
taxpayers of the district. The contention of the school trustees 
is that the plaintiff’s children are non-resident pupils as that ex­
pression is defined by the Public Schools Act.

By sub-see. (a) of section 48 of the Public Schools Act, 
K.S.M. 1902, eli. 148, the trustees have a discretion to collect a fee 
not exceeding $1.00 per month for each “non-resident pupil” and 
from pupils whose parents reside on land exempt from taxation.

Sub-see. (m) of section 2, as re-enacted by see. 1, eh. 51, 10 
Edw. VII.. and amended hv see. 2 of eh. 65, 2 Geo. V. says : “The 
expression ‘non-resident pupils’ includes all pupils except where 
tin* parents or one of them or the legal guardian or guardians of 
such pupils have or lias their or his permanent and principal 
place of residence in such school district, and except when such 
pupils or their father or mother or legal guardian, whether resi­
lient in the said district or not, pays or is liable* to pay a school 
tax in such district at least equal to the average school tax paid 
by the actual taxpayers of such district.”

By the plain reading of the section all pupils are to tie re­
garded as non-resident, with exceptions of two classes : first, 
those whose* parents, or one of them, or whose legal guardian has 
his permanent and principal place of residence in the district: 
and secondly, those who, or whose parents or legal guardians, pay
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or are liable to pay the average school tax, whether they reside in MAN
or out of the district. Those who come within either exception
are not to be classed as non-residents. The plaintiff’s children 1012
come within the first exception, and therefore the trustees have ----
no right to insist on payment of a fee as a condition of their |NK*I,K 
being allowed to attend the school. Mimionka

A mandamus will go compelling the defendants to permit the Sc,,OOL 
plaintiff’s children to attend school without payment of a fee. l)IfUlt,< r" 
and an injunction to restrain them from preventing the children >r«thm r.j. 
from so attending.

The plaintiff is entitled to the costs of the action.

Judgment for plaintiff.

William F. CARSTAIRS (petitioner) v. Charles W. CROSS (respondent).
Re Edmonton Election.

(Decision No. 1.)
Alberta Supreme Court, Scott, ./. September 14. 1912.

1. Evidence ( 8 11 1—299) —Onus ok proving regularity of proceedings
under Alberta Controverted Elections Act—Preliminary
objections.

The otme probandi is upon the petitioner in proceedings under the 
Controverted Elections Act, 7 Edw. VII. (Alta.) ch. 2 to support the 
regularity of his proceeding* necessary to the maintenance of a peti 
tion when attacked hv a motion to «jiiuhIi the petition, us regards the 
statutory grounds for setting aside election petition* under section in 
of that statute.

[SfaiiAfrari Election Cane, 20 Can. S.C.R. 12, followed.]
2. Evidence (SU 1—299)—Onus of proving acts of returni.no officer—

Statutory notice—7 Edw. VII. (Alta.) ch. 2.
On an application by way of preliminary objection to the tiling of 

an election petition under the provisions of the Controverted Election* 
Act, 7 Edw. VII. (Alta.) eh. 2. that the returning officer ha* not re­
turned the respondent a* duly elected, and that the notice prescribed 
by sec. 119 of the Territories Election Ordinance had not been given, 
the onu* of proof i* upon the respondent raising thut objection.

3. Evidence (SU 1—299)—Onus of proving that petitioner under Con
trovehted Elections Act (Alta.) knows contents of petition.

In the absence of evidence to the contrary, a petitioner who lut* 
signed an election petition under the Controverted Elections Act. 7 
Edw. VII. (Alta.) ch. 2, is presumed to know its contents: and the 
onus of supporting by proof the respondent’s preliminary objection 
that the petitioner was not aware of the contents of the jictition and 
therefore was not a petitioner in fact, is upon the respondent who 
raises it.

ALTA.

8.C.
1912

Sept. 14.

Tins is an application by the respondent to set aside the peti- Statement 
tion filed herein.

The application was refused.
<'. C. McCaulp K.C.. and ('. /•’. Newell, for the petitioner. 
O. M. Biggav and A. G. McKay, K.C., for the respondent.
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Scott. J. : The grounds of tin; application which arc raised 
hy way of preliminary objections are nine in number, the first 
live being those specified in see. 10 of the Controverted Elections 
Act ( Alta.) eh. 2 of 1907.* The remaining grounds are :

ti. That the petitioner was guilty of corrupt practices at the 
election. This ground has, however, been abandoned by the 
respondent.

7. That the returning officer has not returned the respondent 
as duly elected.

S. That the notice prescribed by sec. 119 of the Territories 
Election Ordinance has not been complied with.

9. That when the petitioner affixed his signature to the peti­
tion he was not aware of its contents and is not, therefore, in 
fact a petitioner.

It is contended by counsel for the respondent that, upon an 
application under sec. 10, the onus is upon the petitioner to shew 
affirmatively that he is qualified to file it. that, in so far as they 
are questioned upon this application, the proceedings relating 
to the filing and service of the petition and the making of the 
prescribed deposit have been properly taken, that the returning 
officer has returned the respondent as member and that the 
clerk of the Executive Council has published the notice of such 
return.

In the Stanstcad Eliclion Case, 20 Can. S.C’.K. 12, the Judges 
of that Court upon a similar application under a section of the 
Dominion Controverted Elections Act corresponding with sec. 
10 of our Act unanimously held that the onus was on the 
petitioner to establish his status as such. 1 see no reason why, 
in so far as the onus of proof is concerned, any distinction 
should be drawn between the establishment of the petitioner’s 
status and that of the proceedings taken by him which are 
necessary for the maintenance of his petition. Patterson. J., in 
his judgment in that ease at p. 25, appears to me to intimate 
that there is no such distinction.

’’Section 10 of the Controverted Election# Act. 7 Kdxv. VII. (Alta.) 
cli. 2 i# as follow# :—

10. The respondent may at any time within twenty day# after the 
service upon him of the petition apply to the judge to net such petition 
aside and have it removed from the files of the court on any of the follow 
ing grounds:

(«) That the petitioner is not qualified to tile a petition:
i hi That the petition was not filed within the prescribed time:
(r) That the deposit ha# not been made as provided in section Ô

id) That the |»ctition does not on its face disclose «ufticient
ground# or facts to have the election set aside or declared void;

(« t That service of a copy of such petition ha# not been made on 
him as herein prescribed:

and the judge may (if satisfied that the application is well founded) order 
the petition to Ik- set aside and removed from the file# of the court with 
or without cost# a# he may direct; or (if not so satisfied) may dismiss the 
application with or without costs as aforesaid.
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I entertain some doubt as to thv onus of proof of tin- return ALTA, 
of the respondent, mid the publication of the notice thereof. s (, 
These arc not proceedings taken by the petitioner and they are jgjo
matters as much within the knowledge of the respondent as ----
that of tin- petitioner. Such lx-ing the case I think the most rea- < AKMIA,,IH 
sonable view to take is that a respondent seeking to set aside a < |tuss. 
petition on either of those grounds should adduce evidence to - 
support them.

I am also of the opinion that the petitioner should not be 
called upon to shew that he was aware of the contents of the 
petition. It is admitted that he signed it and I think that, in the 
absence of evidence to the contrary, it should be presumed that 
lie knew its contents.

I hold that as to the matters referred to in the first, second, 
third and fifth objections the units probantU is upon the peti­
tioner and that as to those referred to in the seventh, eighth and 
ninth objections, such onus is on the respondent.

Jmlf/mcnl accord in til;/.

WOLFE v. CROFT.

Yura Scotia Supreme Court. (irahain. ami Meagher. Ifunaell. Ür/istlah N s
and Ritchie, JJ. May 10, 1912. *

1. Trusts (§IB—10)— Maintenance deed—Intention.
Whore the widow niul children of the deceased owner by various 

deeds granted to one of the children for a nominal consideration, the 
lands which had devolved upon them, and the grant in terms stated 
that the grantee was to support and maintain his mother and an 
invalid brother ami that they should have certain rooms reserved in 
the dwelling-house for their use for life, such term is binding upon a 
subsequent encumbrancer from the grantee whether considered as an 
express condition or a trust, or as a charge on the land.

\ It in arose v. Itingrose, 170 Pa. 503. approved; <Juuningham v. Moore,
1 Trueman N.lt. Eq. 110. and Du g nag v. /.anteigne, 3 Trueman X.B.
Eq. 132. specially referred to.]

2. Deeds (§IIA -10) -Construction Intention—Trust Surrounding
CIRCUMSTANCES.

In arriving at the construction which is to be placed on the words 
of a deed relied upon as creating a trust the same rule of interpreta­
tion applies upon the question of intention to be gathered from the 
deed and the circumstances surrounding tin- making of such deed. as 
would apply in the case of a will. (Per Ritchie, J.)

|/Voft V. Balenm, 4ô X.S.R. 123; Xfissen v. tlirlton, 2 Y. & ('. 222. 
specially referred to.]

Appeal from the judgment of Laurence. •!.. in favour of statement 
plaintiff in an action to recover possession of land which the 
defendants were alleged to be wrongfully withholding. The 
land in question was conveyed by the parties entitled thereto to 
Binney Croft.
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N. S. lie to support and maintain Mary Croft and Foster Croft, his mother

8.C.
1912

and brother respectively, and to have one room and bedroom reserved 
for their own use during their natural life. etc.

Subsequently to the making of this conveyance Binney Croft 
mortgaged the land to the plaintiff. lie continued in possession 
for a time, paying interest to the plaintiff and then removed

Statement from the province. During all the time that Binnev Croft re­
mained in possession of the land his mother. Mary Croft, and his 
brother, Foster Croft, also remained, occupying the rooms re­
served for their use.

After the removal of Itinney Croft the interest on the 
mortgage being in arrears plaintiff foreclosed and having become 
the purchaser at the sheriff’s sale brought this action, claiming 
possession of the property and a declaration of the rights of 
plaintiff and defendants, who continued in possession.

The cause was tried before Laurence, J., who gave judgment 
in favour of plaintiff on the ground that the stipulation for the 
support of Mary Croft and Foster Croft, so far as the other 
grantors were concerned, was at most a covenant by the grantee, 
and that the deed from Foster Croft, and the stipulation therein 
for the grantor’s support and maintenance, if enforceable, was 
only a personal obligation upon the grantee and no charge or 
lien upon the premises granted, and imposed no liability upon 
plaintiff as assignee.

The appeal was allowed with costs and further directions 
reserved.

.Argument V. Pat on, K.C., in support of appeal relied upon the fol­
lowing authorities: Rogers v. Uoscgood, [1900] 2 Cli. 288; Me- 
Lean v. McKay, L.R. 5 P.C. 227; llalslmry’s Laws of Kngland, 
vol. 10, p. 274; Austcrbcrry v. Oldham, 29 Ch. 1). 781, 12 Anno­
tated Cases 898, 901 ; Morrison v. McLeod, 1 E.L.R. 112; Power 
v. Power, 42 N.S.K. 412; Ditfjiiay v. Lant eigne, 2 N.B. Eq. 122 ; 
Ward v. Wilbur. 25 O.A.R. 202; Cunningham v. Moore, 1 N.B. 
Eq. 1 If) : Millettt v. Sabonrin. 12 O.R. 248 ; Wilkinson v. Wilson, 
12 O.R. 213; Pratt v. fiai com, 45 N.KR. 122.

.1. Pobcrts, contra, referred to Washburn’s Real Property, 
(ith ed., vol. 1, pp. 250, 257, vol. 2. sec. 928. and vol. 2, sec. 2252 ; 
(Hoodwin v. Gilbert, 9 Mass. 510; Laborer v. Carhton, 52 Me. 211 : 
Rawson v. Inhabitants of Uxbridge, 7 Allen (Mass.) 125; Ayer v. 
Emery, 14 Allen 07, 70; Skinner v. Shepard. 120 Mass. 180; 
Am. & Eng. Encye., 2nd ed., vol. 9, p. 142, vol. 0, pp. 515, 510. 
vol. 10, p. 140; Story’s Eq. Jur., see. 1222; Clark v. Royal, 2 
Symons 499; Cameron on Dower, pp. 297. 298; Allen v. Uever, 
4 O.L.R. 209 ; Croadc v. Ingraham, 20 Mass. 22.

Russell, J. :—The question presented in this case relates to 
the construction of certain deeds by which it was apparently 
intended that the widow and five of the children of the late
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Martin Croft should convey all their interests in the property N S-
of Martin Croft to Binney Croft, one of the sons, in consideration § q
of his supporting his mother and Foster Croft, one of the sons 1912 
who was a cripple. The widow had a right of dower which had 
not and has not been assigned, and there was no will. The deed v‘ 
from Foster Croft is dated February 26th, 189."). It recites the Croft.
good will and affection he lias for his brother Binney, and con- nx'~^j
veys to Binney, his heirs, executors and administrators, all his 
goods and chattels and all his share of the estate of his father, 

lie. the said Itiiinev Croft, to become the «oh: and only possessor of the 
said house, barn and property at my death. He, the said Binney Croft, 
to maintain and support the said Foster Croft in good clothing and 
medicinal aid in sickness if necessary . . reserved, however, one
room and bedroom for my use during my natural life. . . To have 
and to hold . . from henceforth as his and their proper goods ami 
property absolutely without any manner of condition.
The deed from the widow, of the same date, is exactly iti the 

same form with the same reservation and the same statement that 
it is absolute and without any manner of condition.

On the 12th of Mardi all the other children of the deceased 
made a deed to Binney Croft of all their interest in the several 
lots of land therein enumerated, the deed being, according to 
its recitals, confirmatory of a previous deed of February 26th, 

he to support and maintain Mary Croft ami Foster Croft, his mother 
and his brother respectively, and to have one room and bedroom re­
served for their own use during their natural life, etc.
On the same day that this deed was made Binney Croft mort­

gaged the property to plaintiff, who has foreclosed the mortgage 
and seeks to recover possession from the widow and son.

The learned trial Judge lias held that at the most the provi­
sion in favour of Foster Croft and his mother for maintenance 
is a covenant hv the grantee and that as to the rooms Foster 
Croft being the part owner of an undivided interest could not 
reserve any specific part of the property to himself, and the 
other grantors could not reserve anything to any one other than 
themselves.

It will hv observed that the provisions in favour of tin- 
widow and son appear in this ease on the face of all the deeds 
to Binney Croft and are not merely embodied in a bond or agree­
ment separate from the deeds. Even in a ease where they did not 
appear in the deed to the grantee, but were in the form of a 
separate agreement it was held by Barker, C.J.. in Cunningham 
v. Moore, 1 Trueman’s N.B. Eq. 116, that the beneficiaries had 
a lieu 011 the land for the performance of the agreement and a 
declaration to that effect was made, although the agreement 
could not lie specifically enforced or the conveyance set aside for 
fraud. The decision is founded on English cases. The prin­
ciple applied in those cases was simply an extension of the prill-
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Ruawll, J.

eiple of an unpaid vendor a lien for the consideration of the 
deed. In Ihtguay v. Lantn'gnc, 3 Trueman’s N.B. Kq. 132. the 
land was conveyed in consideration of a bond for maintenance 
and Barker, ('.J.. said : -

The true consideration for the conveyance does not np|iciir on its face 
and I think they (the plaint ill's) are entitled to a decree declaring the 
true consideration and the lien which when registered would Ik? a 
notice to subsequent purchasers.
In the present case the nature and purpose of the trans­

actions fully appear on the deeds and I do not think that any 
subsequent purchaser could take under those deeds otherwise 
than subject to the rights created by tin* grantors in favour of 
the persons provided for in the deeds. If the deed from Foster 
Croft is to be read as taking effect only after his death In* is a 
tenant in common until his death. If it is a conveyance that 
takes immediate effect it does so subject to his right of mainten­
ance. It becomes, therefore, unnecessary to furbish up our 
real estate law as to the impossibility of a conveyance to take 
effect in fuluro. It may be that there is some technical diffi­
culty about the deeds from the other children reserving rights 
in favour of Foster, but I do not see why there should In* any 
difficulty about the existence of a right which, if it cannot he 
technically spoken of as a vendor’s lien because, among other 
things, of the unliquidated nature of the demand, is nevertheless 
something in the nature of an equitable lien for the performance 
of what was the obvious consideration of the conveyance.

The nominal consideration is one dollar. The real considera­
tion is that the grantee will undertake to support their mother 
and brother. That would »«• a perfectly good consideration even 
at common law, and I u see no reason why the vendors may 
not have an interest in <- nature of a lien on the land conveyed 
for the performan this consideration in which they were 
interested.

The same result may lie arrived at by construing the pro­
visions in question here as the creation of a trust in favour of the 
widow and son. They are to have a room and bedroom on this 
very property conveyed. Their maintenance is. therefore, to be 
on the very land conveyed.

In Ringrost v. Ringrost, 170 Pa. 593, not cited at the argu­
ment, but to which my attention has been called by my brother 
Graham, there was a similar provision to that in the present case. 
The grantors were to have the use and occupancy of the dwell­
ing in which they then resided which was part of the property 
conveyed, and it was held that as these words imported the reten­
tion of possession for the purpose of receiving the support and 
maintenance, provided for. an estate in the land was thereby re­
served in the grantors which affected the title through all sub­
sequent mutations. The rationale of this decision is that the pro-
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vision as to the occupancy of the dwelling house with an obliga­
tion on the part of the grantee to perform a variety of personal 
services to the grantor created a charge on the land as to all the 
provisions of the deed.

It does not seem to me to make much difference whether the 
obligation devolving upon the grantee constitutes a right in the 
nature of a lien on the land for its performance, or a charge on 
the land, or a trust in favour of the widow and her son. The 
essence of the matter is that the grantee, because of the grant 
and as the consideration for the grant, agreed to perform a 
variety of personal services for the widow and Foster Croft 
while they are in the occupancy of two of the rooms in the house 
which they were to have the right to occupy during their lives. 
The plaintiff took his mortgage with notice of these rights and, 
1 think, subject to them, and he cannot be allowed to dispossess 
either the widow or the son of the property so conveyed.

The widow, I think, never parted with her dower, and it has 
not been assigned to her. It seems that she could be ejected by 
the heir after the expiration of her quarantine—a very barbarous 
condition of the law which has been changed in New Jersey and 
several other States of the American Union (see 4 Kent’s Com­
mentaries, 14th ed., ]>. 66). and ought to be changed here if this 
has not already been done, as 1 am not aware that it has been. 
But the widow is not depending on her right as doweress. She 
has her right to maintenance under the conveyances in question.

1 think, therefore, that the appeal should be allowed with 
costs and a declaration made that the plaintiff holds the land 
subject to the charge for maintenance and to the right of posses­
sion by the widow and son of the rooms reserved to them.

BiTC'iiiE, J. :—This case " whether or not on the
true construction of the deeds a trust or charge is created for 
Mary Croft and Foster Croft, and this is a question of intention 
to be gathered from the deeds and surrounding circumstances. 
In getting at the intention there is no distinction between cases 
founded upon wills and cases founded upon deeds. See Pratt v. 
Balcony 45 N.S.R. 123; Nyssen v. Qretton, 2 V. & 222. No
particular form of words is necessary to create this trust and 
the sole question is, are the words and reservations in the deeds, 
in the light of the situation, condition and relationship of the 
parties sufficiently clear to impose the equitable obligation upon 
the land. In other words, does the intention appear?

The words in the deeds: “lie, the said Binnie Croft, to sup­
port and maintain, etc.,” are words of condition annexed to the 
grant, and while they arc not construed as imposing a legal for­
feiture on breach, so as to give a right of entry, they are, in my 
opinion, to be regarded as creating a trust binding upon the 
conscience of Binney Croft and the plaintiff, who takes under 
him with notice.

N. S.

S.C.
1912

Russell, J.

Ritchie, J.03317665
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N. S. Looking at these deeds and the situation, condition and rela-
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ti unship of the parties and the nature and object of the trans­
action, all of which I think are material matters for considéra-
tion in getting at the intention of the parties, l have no difficulty 
in construing the words “he to support, etc.,” as having the 
same effect as words of express condition. In both cases there is

Ritchie, J. an implied trust.
I refer to the following authorities: Lewin on Trusts, 12th 

ed., p. 160; 1Vright v. 1 Villein, 2 It. & S. 202; lie Skinglcy, 2 M. & 
G. 221; Gregg v. Coates, 23 Bcav. 33; lie Wüliames, 54 L.T.X.S. 
106.

In correctly construing these conveyances and arriving at 
the conclusion that an equitable obligation is imposed on the 
land the reservation of the rooms in the house is a most import­
ant factor.

7lingrose v. Ring rose, 170 Pa. 593, referred to by my brother 
Graham on the argument, is directly in point. This case 
is a well-reasoned one and worthy of being followed. It is not 
important whether the conclusion which I have arrived at is 
reached by holding that a charge» on the land or a trust is 
created. In cither case the equitable obligation is imposed on 
the land.

1 allow the appeal with costs. There should lie a declaration 
that the plaintiff took the lands subject to the trusts before men­
tioned and subject to the right of possession of Mary and Foster 
Croft as to the rooms. There will lie an accounting in respect 
of the trusts and further directions are hereby reserved.

Graham. H.J. Graham, E.J., and Drysdalk, J., concurred.

Meagher, J., read a concurring opinion except as to costs of 
trial.

Appeal allowed.

ALTA. wakuryk v. McArthur.

S. C. Alberta Supreme Court. Trial before Beck, J. April 15, 1012.
1. Master and servant (11 It—7)—Termination or employment— 

Temporary cessation of work.
That a gang of labourers working on the construction of an irriga 

tion ditch early in the winter season should lay off work during an 
extremely cold day by reason of their not yet having prepared them 
selves with suitable clothing for severe weather does not ipso facto 
constitute an abandonment of the employment nor terminate their 
status as employees.

Statement Action by the assignee of the wages of labourers employed 
in the construction of an irrigation ditch for the unpaid wages, 
bonus and transportation charges.

Judgment was given for the plaintiffs.



6 D.L.R. | Wakurvk v. McArthur. 67

The defendant had a contract for the construction of an 
irrigation ditch and employed the plaintiff and others as lab­
ourers, at wages amounting to twenty cents per hour, together 
with a bonus of five cents per hour conditioned that in the event 
of any of the workmen leaving the employ prior to the com­
pletion of the work, which was estimated to last until the end of 
the year 1911, no bonus should be paid. During the course of 
the employment on July 6, 1911, i^new arrangement was entered 
into between the contractor and the workmen employed by him. 
By this new arrangement the bonus of five cents per hour was, 
from and after duly 6, 1911, to be due and payable the work­
men without any condition as to their remaining in the defend­
ant’s employ until the work was completed.

The defendant or his servants during November, 1911, re­
quested the plaintiff and his assignors to resume work, ali the 
labourers having remained in for two days owing to the intense 
cold, the plaintiff and his assignors owing to the fact that their 
clothing was unsuitable for work in the extremely cold weather 
did not comply with this request and the defendant’s officials 
misunderstanding the plaintiff’s objections to working, dis­
charged him.

The plaintiff sues for the amount of unpaid wages, bonus, 
and transportation charges due him and as assignee of the claims 
of several of his co-workers.

M. B. Peacock, for plaintiffs.
C. C. McCaul, K.C., and J. B. Roberts, for defendant.
Beck, J. :—My decision depends upon two questions of fact. 

First, as to what took place on the 6th July: 1 find that 
it was then agreed that the bonus of 5 cents an hour should be 
paid unconditionally for the succeeding months, instead of being 
withheld so as to depend upon the plaintiff and the other work­
men in the same position (all of whom I call the plaintiffs), 
continuing to work for the full period for which they were 
engaged. I find, too, that there was no change in the agree­
ment as to the period of engagement. The witnesses for the 
defendant were not quite in agreement as to what was said in 
this regard. It was an obligation upon their part to make quite 
clear to the plaintiffs—who, they knew, understood very little 
English—any proposed change; and I find as a fact that they 
did not do so, and that the plaintiffs never assented to any 
change in that respect.

Secondly, as to what happened on the 10th or 11th Novem­
ber: I find the facts to be that the weather was then very cold; 
that for the day or two preceding none of the labourers had 
worked; that on the day in question the labourers were asked 
to work, and the majority went to work; that the plaintiffs 
said it was too cold to work, owing to their not having suit-
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able clothes for such cold weather; that they were acting bond 
fide in objecting on this particular day to work, under the cir­
cumstances; that the defendant’s officials misunderstood the 
plaintiffs, and understood them to say that they were taking 
the position that the “season” for which they were engaged was 
ended, and consequently their engagement ended, and that they 
had therefore finally “quit work;” whereas, in reality, the 
plaintiff's were only objectinp^to work on the particular day on 
account of the great cold and the insufficiency of their clothing; 
that, if the defendant’s officials lmd understood the plaintiff's— 
that their objection was only to working on that day and that 
they were ready and willing to continue work immediately the 
weather moderated—they would have recognized that the plain­
tiffs’ position was not unreasonable; that the defendant’s offi­
cials discharged the plaintiffs, not on the ground of wilful dis­
obedience to a lawful and reasonable command, but on the 
ground—which was a mistake on their part—that the plain­
tiffs were taking the position that the term of the engagement 
had arrived.

The latter—that the plaintiffs left the defendant’s employ­
ment—is in substance the only ground set up in the defence; 
the former—that the plaintiffs wilfully disobeyed a lawful and 
reasonable command—is not set up. Had it been, the onus of 
proving this ground for discharge would have been upon the 
defendant; and, had I to decide it upon the present evidence, 
I should not have been satisfied that the onus had been sustained.

In this view of the facts, I think the plaintiffs are entitled 
to judgment substantially for the amounts claimed.

It was agreed that I should not inquire into the precise 
amounts; there will be, therefore, a reference to fix the 
amounts, if they cannot be agreed upon. The defendant will 
give, within ten days, a statement of the account of each of the 
plaintiffs, shewing the amount arrived at which he is ready to 
pay. The reference shall not be proceeded with until five 
days after the delivery of this statement. The costs of the re­
ference are reserved. The costs of the action will go to the 
plaintiffs.

Judgment for plaintiffs with direction 
for a reference as to amount.
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KING v. NORTHERN NAVIGATION CO. ONT.

Ontario Court of Appeal, Moss, C.J.O., (larrotc. Maria ren, Meredith and C. A.
Mayer, JJ.A. .June 28, 1912. 1912

1. Death (8 Hi—20)—Unprotected hatch on ship—Liability of
owner—Duty to licensee or trespasser.

A navigation company in not liable in an action under the Ontario 
Fatal Accidents Act brought by the plaintiff on behalf of herself and 
her infant children, to recover damages for the death of her husband, 
whose body was found in the hold of one of the defendant's vessels 
which was laid up alongside of a wharf, for the winter, where, from 
the evidence, it is clear that the deceased had met his death by falling 
through an oj>en hatch but was not upon the boat in which his remains 
were found by reason of any business which concerned the defendants 
nor upon any invitation express or implied of the defendants but 
merely out of curiosity or interest he had by reason of having formerly 
lieen employed upon the vessel and of his anticipation of being em­
ployed there at a later date, where the defendants were not guilty of 
any act of active negligence and had not deceived . the deceased by 
means of a trap, whether the deceased was to lie considered as a bare 
licensee or ns a trespasser ujarn the boat.

[King v. Northern Navigation Co.. 24 O.L.R. (143, affirmed on appeal; 
Perdue v. Canadian Pacifie If. Co., 1 O.W.N. (5(15, socially referred to. 
See annotation to this case.]

2. Death (g III—20)—Employee to commence service at future date—
Work suspended—Payment of wages to employee while un­
employed.

In an action under the Fatal Accidents Act (Ont.) setting up that 
deceased was an employee, an invitee, or a licensee, it is quite im­
material (in so far as the law of master and servant is concerned) to 
determine whether or not the contract of employment of deceased was 
still in effect covering the time of the accident if the master had 
directed a suspension of the work covering the date in question, and 
if the employee had lieen directed not to report for service until a 
future date. {Per Harrow, J.A.)

3. Evidence (g IIEl—149)—Burden of proof—Fatal accident—Right
OF DECEASED TO HE ON PREMISES—LICENSEE—INVITEE.

The burden of proof rests upon the plaintiff in an action brought 
under the provisions of the Workmen's Compensation for Injuries Act 
(Ont.) and the Fatal Accidents Act (Ont.) for the recovery of 
damages for the death of her husband who had fallen into the hold 
of a vessel moored to a «lock for the winter, while such vessel was 
lying between the «lock an«l another vessel upon which the deceased 
had worked as an engineer during the previous navigation season and 
upon which he had Immmi rc-engag«*d for the ensuing season not yet 
commenced, to prove the right of the deceas«*<l to be where he was 
when he was killed.

4. Master and servant (g I B—7)—Liability of master to servant
WHEN NOT ON MASTER'S WORK.

A chief engineer of a vessel, even though in receipt of regular wages 
during the off season, and prior to the date fixed for his actively 
commencing work, under the terms of his hiring ami w’ ile not en­
gaged in w«*rk, for his employer, is in the same position in resp««ct 
to injuries sustained by him by reason of the defective condition of his 
employer’s premises upon which he went voluntarily for his own pur- 
pones as a stranger would be. and an action based upon the relationship 
of master and servant and of the Workmen's Compensation Act utterly 
fails.
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5. Master and servant (§ II A4—07)—Negligence—Common law and 
STATUT! SAFEGUARDS PROTECTION ONLY WHILE ACTUALLY WORK­
ING—Fatal Accidents Act.

Although at common law and by statute the servant is entitled to 
certain safeguards for his safety and protection such as a safe place 
to work, safe tools and appliances and care in selecting overseers it is 
for the master to say just when the servant shall work, and if the 
master suspends or postpones the work, but continues to pay, the 
servant cannot complain nor can a damage claim be sustained upon 
the relation of master and servant in respect of personal injuries sus­
tained by the latter when on the master's premises wholly at his own 
instance and for his own purposes during a period for which his work 
was suspended although the employee's wages were being paid in the 
interim. (Per Oarrow, J.A.)

0. Negligence (8 1 C—50)—Personal injury—Licensee—Duty of owner 
OF PREMISES.

In a negligence action under Lord Campbell’s Act for jiersonal 
injury resulting in death brought by the next of kin setting up that 
deceased was an employee, an invitee, a licensee, and a victim of a 
system, the only duty, in so far as the claim as to the deceased being 
a licensee is concerned, which an owner of premises owes such a person, 
is not to deceive him by means of a trap or to be guilty of any active 
negligence, and the licensee must otherwise take the premises as he 
finds them, and the fact that a gangway (across a steamboat belong­
ing to the same owner leading to another of such owner’s boats moored 
side by side at the dock) was opened tor the first time on the morning 
of the* accident to carry lumber across it, and that the hatchway was 
open for necessary ventilation and left unprotected other than by 
some boards which had covered the hatch being left on edge over it, 
is not evidence of neglect of duty by the owner. (Per Garrow. J.A.)

[Perdue v. C.P.R. Co., 1 O.W.N. 665, specially referred to.]

Appeal by the plaintiff from the .judgment of a Divisional 
Court, Kitty v. Northern Nariyation Co., 24 O.L.R. 649.

The appeal was dismissed.
A. Weir, for the plaintiff.
It. J. Towers, lor the defendants.

June 28,1912. Garrow, J.A.}—Appeal by the plaintiff from the 
judgment of a Divisional Court, reversing the judgment, in 
favour of the plaintiff, at the trial, before Clute, J., and a jury.

The action was brought under the provisions of the Fatal 
Accidents Act, by the plaintiff, on liehalf of herself and her 
infant children, to recover damages caused by the death of her 
late husband, William King, on the 6th March, 1911, under 
circumstances of alleged negligence on the part of the defendants.

The deceased had l>eon in the employment of the defendants 
as chief engineer on the steamship "Ionic” during the sailing 
season of 1910. The ship was laid up for the winter, with other 
ships of the defendants, at the port of Sarnia; and it was, it is 
said, in an attempt to go on board that the deceased lost his 
life, by falling down an open hatchway on the ship “Huronic."

The statement of claim alleges that the deceased was, in 
his lifetime and at the time of his death, employed by the de­
fendants as chief engineer of the steamboat "Ionic,” and that, 
on the 6th March, he had occasion, on the business of the de-
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fendants, in their employ ami for their benefit, to go to the steam­
boat “Ionic,” and in order to do so had to cross the “Saronic” 
and the “Huronic;” that he went, as aforesaid, with the leave 
and license of the defendants and upon their invitation; that 
he went to the “Ionic” properly and lawfully, upon business 
which entitled him to go and be upon the “Ionic;” that the 
defendants had, in pursuance of a system which was defective 
and grossly negligent, left a hatchway open and unguarded on 
the main deck of the “Huronic,” upon the route which persons 
going from the dock to the steamboat “Ionic” would naturally 
take, thereby placing a dangerous trap in the pathway across 
the “Huronic,” which was only dimly lighted, and the main 
deck of the “Huronic” had been recently oiled; and that the 
open and unguarded hatchway was a defect in the condition or 
arrangement of the ways, plant, or premises connected with 
or intended to be used in the business of the defendants, and the 
leaving it open and unguarded constituted negligence on the 
part of the defendants’ employees who had superintendence in­
trusted to them, while in the exercise of such superintendence 
within the meaning of the Workmen’s Compensation for Injuries 
Act.

It is not very easy from this kind of pleading quite to under­
stand or arrive at the exact ground upon which the plaintiff in­
tends to rely, since practically every ground at common law or 
under the statute is apparently invoked. The deceased is said 
to have been an employee, also an invitee and a licensee and 
the victim of a system. But, if there is mystery in the pleading, 
there is really none in the facts, which, in their essential features, 
arc absolutely simple and uncontradicted. And, at the risk of 
repeating in my own way what is already very fully reported 
of the case in the Divisional Court, in 24 O.L.K. 043, I propose 
as briefly as possible to re-state them here.

The deceased had been in the employment of the defendants 
during the previous season, and had been engaged for the follow­
ing season, to begin on the 1st April. On the 12th December, 
Mr. Gilderslceve, the defendants’ manager, sent him the following 
letter, upon which much stress was laid at the trial:—

“Northern Navigation Company Limited. 
“II. II. Gildersleeve, Manager. Manager’s Office.

“Sarnia, Canada, Dec. 12th, 1910. 
“To the Engineers of the Steamers Hnmonic, Huronic, Saronic 

and Ionic.
“Outfitting of Steamers.

“Dear Sir:—
“You will please take notice that it is the intention of the 

company this year to outfit the engine on your steamer as soon 
as the vessels are laid up.

“With the close of your contract for this year, you will be 
allowed regular wages until such time as your boat is outfitted.
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“It will bo necessary for you to practise the strictest economy, 
and no supplies are to be purchased nor are you to take any of 
your machinery to a shop without an order from the company’s 
chief engineer, Mr. Samuel Brisbin, who will have charge of 
all the steamers at this port.

“Yours truly,
“H. II. Gildersleeve,

“Manager ”
Mr. Brisbin named in the letter is, in summer, chief engineer 

of the steamboat “Huronic,” but, in winter, has general super­
intendence over all the defendants’ ships at Sarnia.

There is no evidence that the deceased replied to the letter. 
About New Year’s, he saw Mr. Brisbin, who asked him if he 
wanted to come back, and he said he did—that is, for the following 
season. Mr. Brisbin then told him “to lay the boat up and 
then start to fit her out at the same rate of pay jier day as you 
arc getting per month.” The deceased, accordingly, after laying 
the boat up, commenced the work of fitting out, and continued 
at it until the 17th February following, when Mr. Brisbin again 
spoke to him and said: “I think you arc about done now. . . . 
You will start on the 1st April again to fit out—to do the rest 
of the work.” The deceased, accordingly, quitted work and 
was entirely idle from then until his death, on the 6th March. 
He had working with him, in the work of fitting, the second engi­
neer, Mr. Duff, an oiler, and one or two firemen, over whom he 
had oversight. All these quitted work by his direction at the 
same time as he did, and the second engineer was told by the 
deceased to return on the 1st April to resume work. There 
is no evidence of any direction or communication of any kind 
between the deceased and the defendants or any one on their 
behalf after the 17th February. Some time before that date, 
the new agreement for the season of 1911 was entered into be­
tween the deceased and the defendants, the service to begin 
on the 1st April following. When he quitted work on the 17th 
February, lie left his tools on the ship, in the engineer’s room 
which he had occupied during the previous season, of 
which he carried a key. On the morning of his death, he asked 
his wife, the plaintiff, for a little tin in which to bring back from 
the boat a little white lead wanted for painting purposes at his 
house, which he was to ask “Mike” for, and said to her, cither 
then or a day or two earlier, that he was going to the boat to sec 
how the boiler-makers were getting on. This was the last thing 
actually known of him until his dead body was found in the hold 
of the “Huronic” the next day, although a sailor said he saw 
him in the street apparently going towards where the boats 
were.

The gangway across the “Huronic” to the “Ionic” was 
ojHMicd for the first time on the morning of the 6th March, to
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enable lumber to be carried in to the “Ionic”for the purpose 
of repairs then being made. When the deceased had last been 
there, there was no such access through the “Huronic.” There 
was some, but not perfect, light along the gangway on the 
“Huronic,” and it, when opened, formed the most direct and 
convenient mode of access to the “Ionic.” The hatchway had 
been opened for purposes of necessary ventilation. It lay in 
the line of the gangway across the “Huronic,” and a person 
using the gangway would be very apt, if not observing it, to 
fall into it.

There was evidence that on the 6th March there were car­
penters and other workmen engaged at work upon the “Ionic,” 
but there was no evidence that the deceased had any charge 
or superintendence over them or any of them, or that in going 
upon or towards the boat on the occasion in question he did 
so at the request, express or implied, of the defendants or in 
the discharge of any duty which he owed to the defendants, 
or that such act was otherwise than wholly voluntary on his 
part.

At the trial Clute, J., appeared to be of the opinion that 
there was some discrepancy, to be solved by the jury, between 
Mr. Gildersleeve’s letter, obviously only a circular letter, ad­
dressed not to the deceased alone, and the subsequent some­
what limiting orders and directions given by Mr. Brisbin. I am, 
with deference, quite unable to adopt that view. It is, I think, 
quite immaterial to determine whether or not the deceased’s 
employment at the work of fitting was, as the letter says, to be 
until that work was completed, for at the utmost it was quite 
open to the defendant to direct a suspension of the work at any 
time. The real engagement clearly was that subsequently made 
with Mr. Brisbin, under which the deceased went to work, was 
paid, and also, quite willingly apparently, quitted work as 
directed.

The law, both at common law and under the statute, has 
wisely surrounded the servant with certain safeguards for his 
safety and protection. He may, for instance, claim a safe place 
to work in, safe tools, materials, anti appliances with which to 
carry on his master’s operations, care in the selection of com­
petent overseers and foremen, etc.; but all these only when 
and so far as may be necessary for his protection while actually 
working. It is for the master to say when he shall work. And, 
if the master provides no work, but continues to pay, the servant 
cannot complain. All he need do is to be ready and willing 
when called on. When the servant is not engaged in work for 
the master, he has no more right to complain of the defective 
conditions of his master’s premises than has any other stranger.

It is clear, therefore, upon the admitted facts, that, in so far 
as the action is based upon the relation of master and servant, 
it utterly fails.
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The Divisional Court was apparently of the opinion that the 
deceased was, under the circumstances, in the position of a tres­
passer. I do not, with deference, consider it necessary to go 
quite so far. My inclination, rather, is to regard the unfor­
tunate man, upon the evidence, as in the position of a bare 
licensee, although the result, so far as the action is concerned, 
would not, I think, in law be different. His past and future 
employment on the boat, the key which he carried, and all the 
other circumstances might not unreasonably lead him at least 
to think that he was at liberty to go upon the boat upon the 
occasion in question without the special leave of the owners. 
This, however, would not place him in the position of an invitee, 
or, indeed, in any higher position than the one which I have 
indicated. And the only duty which an owner of premises owes 
to such a person is not to deceive him by means of a trap, or 
to be guilty of any act of active negligence, of which on the occa­
sion in question there is no reasonable evidence. See Perdue 
v. Canadian Pacific R.W. Co. (1910), 1 O.W.N. 665. The licensee 
must otherwise take the premises as he finds them. ’•

The plaintiff’s action, therefore, seems to me, upon the un­
disputed facts, wholly to fail.

I would, for these reasons, dismiss the appeal with costs.

Meredith, J.A. :—I am unable to say that the Divisional 
Court was wrong in holding that the plaintiff’s husband was, at 
the time of his death, a trespasser upon the defendants’ vessel— 
the “Huronic.” The onus of proof of his right to be upon that 
vessel, at that time, rested upon the plaintiff; and I am unable to 
say that she has satisfactorily proved any such right. It is quite 
plain that lie was not there for the purpose of performing any 
services under the terms of any employment by the defendants. 
Such services had some time before ended; and were not to be 
renewed until nearly a month later. It is quite plain, too, that 
one purpose of his going to the vessel was to procure some paint 
for his own use; the “tin” in which it was to be brought back 
was taken by him when he set out from his own house, and was 
found near his body after the accident. It may be, and indeed 
it is very likely, that, had he asked leave to take the paint from 
the vessel, it would have been granted : but there is no evidence 
of any such request made or intended to be made. So, too, if In- 
had desired to go for the purpose of merely seeing how things 
were going on on the vessel, no doubt consent would have been 
given, but only at his own risk; if the risk were sought to be put 
on the defendants, leave would not be given. And so I am 
unable to say that the Divisional Court erred in any respect in 
its conclusions.

But in any case, in any circumstances reasonably imaginable 
upon the evidence adduced at the trial, I am unable to consider
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that the plaintiff has proved any good cause of action against 
the defendants.

The unfortunate man fell through a hatchway of the vessel 
“Iluronie:” the hatchway was covered with planks set in it; but 
two of these planks had been turned up on edge for the purpose 
of ventilation ; and this was proved to he a thing necessary for 
the proper care and preservation of the vessel when laid up, as 
the “Iluronie” was, for the winter. There was, therefore, noth­
ing wrong in having that opening in the hatchway ; an opening 
which was protected to the height of the width of the planks 
so set, and firmly held in place, on edge.

But it is said that the hatchway was, at the time, provided 
by the defendants as a way for the deceased, and others, to go 
to the defendants’ vessel the “Ionic;” and, with the opening 
made by the upturned planks, and the obstruction which the 
planks so placed caused, was, in the dim light, a dangerous way ; 
and so they are answerable in damages to the plaintiff by reason 
of the death of her husband, caused, without fault on his part, 
by such dangerous obstruction and opening in a place insuffici­
ently lighted to make the danger plain.

But I am unable to find any evidence of any kind of invita­
tion, to the deceased, to make use of the hatchway as a way across 
the “Huronic” to the “Ionic,” or as a way for any purpose. 
The mere opening of some of the ways into the vessels for the 
purpose of permitting some work, with which the deceased was 
in no way connected, to be done, was no sort of invitation to him ; 
and he was a man quite familiar with the vessels and their con­
struction, and indeed with all things connected with them.

It is also quite evident that the planks on edge were not the 
cause of the deceased stumbling : he apparently stumbled and 
fell forward at the raised edge of the hatchway, some little dis­
tance away; and then, coming in contact with the upturned 
planks, in some extraordinary manner went over one of them 
and down between them ; a thing which no one would have 
anticipated.

The ease seems to me to have been one of a pure accident, 
for which no one can fairly be blamed ; and certainly not one 
for which the defendants can be held to be liable in damages to 
the plaintiff.

I would dismiss the appeal.
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Moss, C.J.O., Maclarbn and Magee, JJ.A., agreed in dis­
missing the appeal.

Appeal dismissed with costs.
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Annotation—Negligence (§ 1 C2—50)—Defective premises—Liability of 
owner or occupant—Invitee, licensee or trespasser.

The decision of the Court of Appeal for Ontario in the above case a [firm 
ing the judgment of the Divisional Court, King v. Northern Navigation 
Co., ‘24 O.L.R. 04:J, brings the question of the liability of an owner of 
property to persons who are injured owing to defects in the premises 
once again to the attention of the profession.

Few questions more frequently present themselves to a practising law 
yvr than the one involved in this note, the true questions which arise in 
cases of this kind being, under what circumstances is there a duty imposed 
upon the owner of premises to take precaution for the safety of those 
coming upon the premises, and what in each ease is the limit of such duty.

This duty is founded not on ownership but on possession; Pollock. 
Law of Torts, 9th cd., 522, says:—

"This duty is founded on the structure being maintained under the 
control and for the purposes of the person held answerable. It goes 
beyond the common doctrines of responsibility for servants, for the 
occupier cannot discharge himself by employing an independent con­
tractor for the maintenance ami repair of the structure, however 
careful he may be in the choice of that contractor. Thus the duty is 
described as lieing ini|H*rsonal rather than personal. Personal dili 
genre on the part of the occupier and his servants is immaterial. 
The structure has to be in a reasonably safe condition so far as the 
exercise of reasonable care and skill can make it so. 'IN» that ex 
tent there is a limited duty of insurance, though not a strict dut> 
of insurance such as exists in cases governed by Fletcher v. Rylamh. 
L.R. 1 Ex. 277."

The above statement from Pollock has lieen approved by Ringham. 
J.. in Marncy v. Scott, [1899] 1 Q.R. 980. See also on this point, Pickard 
v. Smith. 10 C.lt.X.S. 470; John V. Bacon, L.R. 5 C.P. 437; Daniels \. 
Potter, 4 Car. & P. 202 ; Procter V. Harris,, 4 Car. & P. 337.

The law is now fairly well settled, although its application to partira 
lar states of facts is often difficult. In Indermaur v. Dames, L.R. 1 C.P. 
274, affirmed Indermaur v. Dames, L.R. 2 C.P. 311, the law on this sub 
ject is laid down and the decision has been regarded as a leading until 
ority on both aides of the Atlantic. This was an act ion for damages f- i 
injuries received under the following circumstances. Upon the defen 
dant’s premises was a trap-door on the level of the lloor used for raising 
and lowering bags of sugar from one floor to another. It was not news 
sary that it should lie un fenced when not in use. The plaint ilf, a journcx 
man gas litter, employed by persons who had fixed a gas regulator upon 
the defendant's premises, come to test the apparatus. Whilst so engaged 
lie fell through the trap door and was injured. The trap door at the time 
was not in use and was not fenced. There was no negligence on his part. 
It was held that he was on the premises on business in which the de fen 
dant was interested, and that the defendant was liable as the danger xx.i 
an unusual danger, and the defendant had neglected his duty to take rea 
suitable care by fencing it or warning the plaintiff.

The term "invitee" is applied to persons (other than mere volunteer 
or bare licensees, guests, servants, or persons whose employment is . 
such a kind that danger may be taken to have been actually bargain-si
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Annotation (continued)—Negligence (§ 1 C 2—50)—Defective premises—Li­
ability of owner or occupant—Invitee, licensee or trespasser.

for) who go on to premises, upon business which concern the occupier, 
and upon his invitation, either express or implied": 21 Hnlsbury's Laws 
of England, 385, Indcrmaur v. Dames, L.R. 1 C.V. 274. L.It. 2 C.P. 311.

The duties imposed by low upon the owners or occupiers of buildings 
or premises or persons having control of other structures intended for 
human use or occupation, in respect to their safe condition has been 
summarized in Underhill on Torts, 0th English edition, 171, 3rd Canadian 
edition, as follows:—

1. An occupier of land, building, or structures owes to persons re­
sorting thereto in the course of business upon his invitation, express or 
implied, a duty to use reasonable care to prevent damage from unusual 
danger of which he knows or ought to know.

2. An occupier of land or buildings owes to bare licensees and guests a 
duty not to set a trap, i.e., not to put any unexpected dan vr there without 
warning the licensee or guest : Indcrmaur v. Dames, L.R. 1 C.V. 271, 
afflroied, L.K. 2 C.P. 311; (lautret v. Egerion, L.K. 2 C.P. 371.

The duties of occupiers of property may lie considered under the fol­
lowing four heads :—

1. As to trespassers ;
2. As to the use of premises, by bare licensees or volunteers;
3. As to the use of premises by invitees, those resorting to them uj*on 

business which concerns the occupier, upon his invitation, express or im-

4. As to the duty owed by a landlord to his tenant.

1. Duly to Trespassers.

It may be laid down as a general principle that the occupier of pre­
mises owes no duty to trespassers except that of refraining from wan­
tonly or wilfully injuring them : Sec Petrie V. Itostrcvor, [181)8] 2 Ir. 
556 ; Lygo v. Ncwbold, 9 Excli. 302; Great Northern It. Co. v. Harrison, 
10 Exch. 370; Htotie v. Jackson, 10 C.B. 109; Harrison v. North E.lt. Co., 
29 L.T. 844; McCabe v. Guineas, 10 Ir. R. U.L. 21; Muring v. Grove, 46 
J.P. 360; Sticfshon v. Hrookc, 5 T.L.R. 684; French V. Hills Plymouth Co., 
24 Times L.R. 614 ; Hist v. London and S.1V. H. Co., [1907] A.C. 209.

An occupier of premises must not encourage or attract trespassers to 
a place where they are exposed, whether intentionally or not, to some 
specific danger of which he is cognizant, nor may he when aware of the 
presence of a trespasser on his promises do any act which endangers his 
safety: 21 Halsbury's Laws of England 394.

A trespasser cannot maintain an action unless he has a right to com­
plain of the act causing the injury and to complain thereof against the 
party made defendant, an action cannot Ik* maintained by a trespasser 
against a railway company for the negligence of its servants in carrying

In Grand Trunk It. Co. v. Harnett, [1911] AX'. 361, which was an 
action against the appellant railroad company for damages for personal 
injuries resulting from collision caused by the negligence of the appellants' 
servants, it appeared that the collision took place on the property of the
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api>ellnnt railway company to which the train which was carrying the 
respondent and which belonged to another company, had access by the 
leave and license of the appellant. It further appeared that the plaintiff 
was a trespasser on the appellants’ property and also on the said train, 
which, to his knowledge, was not at the time in use as a passenger train, 
and in which be had taken up a precarious jiosition on the platform and 
step of a carriage in disobedience of a by-law of both companies; it was 
hold that the appellants were not liable, for no breach of duty had been 
shewn. At p. 370 of this case the general principle is laid down by the 
Judicial Committee of the Privy Council, as follows:—

“The general rule is that a man trespasses at his own risk.”
The same principle applies in the case of animals trespassing: Jordin 

V. Crump, 8 M. A W. 782; Stanfield v. Hulling, 22 L.T. 79»; Hunting v. 
N oakes, [1894] 2 Q.II. 281.

In Jctcaon v. Haiti, 2 T.L.ll. 441, it is held that there is no duty upon 
the occupier of premises to render them secure for persons using them 
without invitation for their own gratification.

The case of King v. X or I hern Xavigation Company, under consideration, 
is interesting in regard to the general principle involved. It may be com­
pared with the spring gun cases, where the opinions of the Courts in 
England seemed to have fluctuated as to what was the common law as to 
the liability of the owner of the premises to persons injured by such 
concealed engines.

The use of man traps, spring guns, and other engines calculated to 
destroy human life or inflict grievous bodily harm, is a criminal offence 
both in England and in Canada: see Tremeear’s Criminal Code, 2nd ed., 
223; Crim. Code of Canada, 1906, sec. 281.

In Ilott v. Willed, 3 B. A Aid. 304, presenting the same question as is 
considered in Deane v. Clayton, 7 Taunt. 489, in which there was a division 
of opinion, it was held that a trespasser could not maintain an action for 
damages caused by a spring gun, spikes or spears fixed by defendant, 
killing the plaintiff’s dog, but that case turned on the fact that notice was 
given of the existence of the spring guns.

In Bird v. Holbrook, 4 Ring. 628, it was held that where the plaintiff 
had gone into the defendant’s premises in search of a strayed fowl, and 
was injured by a spring gun, of the existence of which there was no 
notice, the defendant was liable. This principle has lieen stated as fol­
lows: That if a |»er*on sets a spring gun on his land with the intention 
that it shall go off and cause injury to a trespasser he is liable for the in 
tentional wrong so done, what he does really amounts to an assault.

In a later case of Wooton v. Dau-kins, 2 C.R.N.S. 112, the Court held 
such an action would not lie; and in Jordin v. Crump, 8 M. A \V. 782, the 
placing of dog spears in the defendant’s own premises to protect his game 
was held to give no cause of action to the plaintiff, whose dog was in 
jured thereby ; but in Toumtend v. Wathcn, 9 East 277, a contrary de­
cision was arrived at. and in Deane v. Clayton, 7 Taunt. 489, 18 R.R. 553, 
the Court of Common Pleas was equally divided whether such an action 
would lie or not.

In Blithe v. Topham, 1 Ro. Abr. 88, it was held that a man digging a
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pit on a waste land 30 feet from a highway, was not liable to the plain­
tiff whose horse escaped into the waste and fell into the pit and was 
killed, because it was the plaintiff's fault that the horse escaped. In a 
case before Lord Kenyon, /frock v. Copeland, 1 Esp. 203, that learned 
Judge held that a defendant who kept a mischievous bull in his close, 
which injured the plaintiff, who was crossing the close with the license of 
the defendant, was liable in damages. This decision is practically the 
same as in Lottery v. Walker, [1011 j A.C. 10.

Hut there are some expressions of the learned Lords in the case of 
Lottery v. Walker, [1011] A.C, 10, which rather lead to the conclusion 
that a person may not, without notice to the public, maintain, even on 
his own premises, an animal likely to lie dangerous to persons entering 
thereon, even though they do so without rights, and if that proposition 
lie sound, then it would seem to follow, neither can a man maintain dan­
gerous engines, or pitfalls, alniut his premises liable to cause injury to 
persons likely to come innocently thereon.

In Townsend v. Wathen, 0 Hast 277, it was held that if a man places 
dangerous traps, baited with fleeh, in his own grounds, so near a highway, 
or to the premises of another that dogs passing along the highway or kept 
in his neighbour's premises, must probably be attracted by their instinct, 
into the traps, and in consequence of such act his neighliour'* dogs Ik* ho 
attracted and thereby injured, an action lies. This ease was referred to 
in Punting v. Xookcs, [1894] 2 Q.B. 280; Lower g v. Walker, [ 1910] 1 

190
In the ease of Caintc v. Olgett and F rancis, fi Times L.R. fid, the action 

was brought hy a lighterman against barge owners for injuries caused 
by the hatch of the defendants' barges being o|ien through which the 
plaintiff fell in the dark, Manisty, J., had refused to leave the case to the 
jury ami on appeal laird Esher said: “It is clear from the evidence that 
there has been no such want of care as to render the defendants liable. 
The hatch has been properly fastened with a bar which was removed with­
out the defendants' knowledge."

Would the case have been left to the jury had the defendants pur­
posely opened the hatch for purposes of ventilating tlie hold Î

When an owner of land makes ii|»on it an excavation adjoining a pub­
lic way ho that a person walking ii|ion it might by making a false step, 
or being affected with a sudden giddiness, or by the sudden starting of 
a horse, be thrown into the excavation, tlie party making the excavation 
is liable for the consequences; hut it is otherwise when the excavation is 
made at some distance from the highway and the person falling into it would 
lie a trespasser upon tlie land of the party making the excavation before 
he reached it: l/ardeastle V. South Yorkshire It. Co., 4 H. A X. 07, 28 
L.J. Ex. 139.

A person who excavates a hole in his own ground abutting on an im­
memorial public highway so that the use of such a way is rendered unsafe 
to the public, even when using ordinary care, is responsible for an injury 
to a iarson accidentally falling into such hole while passing with ordinary 
vaut ion along the highway: /fames v. Ward, 2 Car. A K. 601, 9 C.B. 
392, 19 L.J.C.P. 195.
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and Invitees, accident happens thereby the |icr*on making the excavation is not absolved 
from liability by reason that a statutory obligation to feme the highway 
is imposed upon other parties, who have neglected to do so: Wcttor v. 
Dunk, 4 F. & K. 298.

Trespassers are at any rate in no lietter pewit ion than bare licensees, 
and, as no permission is given, there can !«• no duty to give warning of 
danger. Hut even a trespasser lias a right of action if he is injured, 
whilst trespassing, by some wrongful act of the occupier, as, for instance, 
if he is assaulted, or is injured by something which tin* occupier of the 
land has put there for the purpose of injuring him: It ini v. Holbrook, 
4 lling. 028.

Dixon v. Hell, 5 M. & S. 108, held that if a person leave* dangerous 
things like guns aliout he must take pr<»|ier precautions to prevent their 
doing damage; and a fortiori lie is liable if he contrives that they shall 
do damage.

2. Duty to Bare Licensees.

A licensee is a person who has permission to do an act without which 
such iH'rmission would Is* unlawful. "Hare” or "mere” licensees is used 
to describe a person who lias merely the permission without any invitation 
express or implied. A visitor other than one who pays for the accommo 
dation is a bare licensee, so also is a servant. A licensee must accept the 
l»ermission with its concomitant conditions and jieril*. The licensee has, 
however, the right to expect that the natural perils incident to tlie sub­
ject of the license shall not be increased without warning by the negli­
gence of the grantor, if the danger is increased the licensee may recover 
if injured : (lallaghrr v. Humph it »/, (1 L.T. (184. per Cockburn, C.J., 21 
Ilalsbury's Laws of England .‘1112 rt srq.

In Haut ret V. Eger ton, L.R. 2 C.P. .*171, it was said that bare licensees, 
i.c., persons who come not for any business in which the occupier is in 
forested, but merely by |»crmis*ion for their own purposes, and guests, 
are in a somewhat different position. Their position is analogous to that 
of a |N>rson who receives a gift, lie is only entitled to use the place as 
he finds it. and cannot complain, unless there is some design to injure him 
or the occupier has done some wrongful act, such as digging a trench 
on the land or misrepresenting its condition or anything equivalent to ln\ 
ing a trap for the unwary. A giver of it gift is not responsible for the 
insecurity of the gift unless he knows its evil character at the time ami 
omits to caution the donee. So, too, in the ease of a person to whom js-r 
mission to go on land is given, he cannot complain unless there is some 
thing like fraud in the gift. In the same case workmen were allowed to 
cross a piece of vacant land to get to some docks. On this land were 
canals and bridges. One of the bridges was out of repair, and a workman 
when crossing by it fell into a canal and was drowned. In an action 
brought by his widow it was held that as the workman was a bare liccnsis* 
he must take the place ns he found it, and ns there wan no trap the de
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Corby v. Ilill, I C.ll.N.S. fi.'ill. is a ease in wliivli an occupier was held 
liable for a “trap. lia* plaint ill" was permitted to use a private ro id 
In-longing to the defendant. One night a heap of slates was left in the 
road unlighted, and the plaintiff coming along in the dark fell over it, 
and was hurt. The permission to use the roul was an implied intimation 
that it. was safe for use, and tin- leaving the heap of slates on it. in the 
dark amounted to setting a trap. See liolch v. Smith, 7 II. & N. 7:itl, 
where the distinction between a hare licensee and an invitee is discussed 
and the decision in Corby v. Ilill, I C.lt.VS. SSO, was distinguished.

lu IIounnrll v. Smyth, 7 C.ll.N.S. 731, it was held that a person who, 
whilst crossing waste land by mere permission of the owner, fell into an 
unfenved quarry, had no cause of action. Willc*, ,1., in this case states the 
law as follows: “No higher duty is imposed on the defendant than that he 
should not set a trap," that is to say, guests and licensees can only claim 
if they are injured by hidden dangers, dangers which the defendant by his 
conduct has led them to suppose do not exist. Thus, in Soiitlieote v. 
Stanley, 1 11. A X. 247, the plaintiff was a guest of the defendant, and 
when leaving the house a loose pane of gl tss fell from the door as he was 
pushing it open and cut him. It was held that the plaintiff, lieing a guest, 
was for the time lieing one of the family and could not recover for an 
accident, the liability to suffer which lie shared in common with the rest 
of the family.

Itatelielor v. Forteseue, II (,>.11.1). 471. was a case where a contractor 
was engaged in making an excavation with a steam crane, and a person 
«ame ami looked on idly, ami. in ennsi-qucnce of a defect in the crane, lie 
v is killed, it was belli that there was no evidence to sustain an action hv 
his widow. As lord Esher, M.H., put it: "There was no evidence to shew 
that the defendant's workmen had reason to exjs-et the deceased to be at 
tin- spot where he met his death. There was no contract bet ween the «!«• 
fendant and the «h-ceased ; the dcfcmlant did not undertake with the de- 
eeitsed that his servants shouhl not Is- guilty «if negligence; no duty was 
cast upon the defendant to take care that the deceased shouhl not go to 
a dangerous place."

In (hillayher v. Humphrey, il L.T.N.S. US I, Oockburn, (\.L. says : "A 
per-oii who merely gives |ierniission to pass or re pass along his clow* is 
not. hound to do more tlmi allow the enjoyment of such permissive right 
under circumstances in which the way exists. . . . The grantee must 
nm* the |H-rmission as the thing exists."

The distinction In-tween Corby v. Hill, 4 V.II.N.S. fi.iff. and Itoleh v. 
Smith, 7 II. <t X. 7.'Iff, is poiiit«*«l «nit in the judgim-nt almve. See als«> 
('untie v. Parker, IK L.T.N.S. .‘1(17, ami «-«impure W atkins \. il. W .11. Co., 
4(1 ItJ.C.P. HIT.

If a |N-rson knows that others ar«- in the habit of trespassing or are 
likely to tri-spiss, he may In- liable if lie leaves almtit ilungeroiis things 
which will act as allurements ami so induce pimple to trespass, a ml «lues 
•i”t take pro|N-r means to prevent consequent damage: Cooke v. Miillaml 
(hait Western Hailiray, [11IU!1| A.C. 221). l/oril Atkinson, in this case 
»ays, at p. 21IH: “The duty the owner of premis«>s owes to the |H-rsons to
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whom he gives permission to enter upon them must . . . he measured 
by the knowledge, actual or imputed, of the habits, capacities, and pro­
pensities of those persons."

Underbill, on Torts, 0th ed.. p. 170. referring to this decision, says; 
“The defendants had a turntable on land adjoining a highway, and to 
which there was easy access by a gap in the hedge. They knew children 
were in the habit of trespassing. Children got through the gap and were 
injured whilst playing with the turntable, which was left in a dangerous 
condition. Even if the children were to lie regarded as trespassers the 
company were liable, for they left an allurement near a highway by which 
the children were allured into trespassing and playing with the dangerous 
machine. Probably they would not have lieen liable if they had not left 
the gap so as to make trespassing easy and left an allurement to induce 
the children to trespass. This almost amounted to an invitation.”

Cooke v. Midland and flf.Y. If. Co., [11)00] A.C. 220, is distinguished in 
the recent ease of Jenkins V. Hunt Western It. Co., [1012] 1 K.B. 525, 
which holds that the leave or license to play on a pile of railway ties on 
the railway right-of-way (if any such leave or license existed) was con 
lined to the particular spot where the ties were piled, and did not ex­
tend to the main line of the railway some short distance away, no duty 
being on the railway company to fence oil the ties from the rest of their 
right of-way. In this case Schofield v. Holton ('orporation, 20 Times L.R. 
2.10, is also distinguished because in the latter ease there was no act of 
omission and no negligence, the sandpit in question and the railway line 
Itclonging to different owners.

Thatcher V. (heat Western It. Co., 10 Times L.R. 1.1, is authority for 
the proposition that where a railway company permits jiersons to cross its 
line at a spot, there is a duty on the company to take reason
able care in moving over that portion of their line; and in Barrett v. 
Midland It. Co., 1 F. A F. .101, it was held that where persons are in tin- 
habit of crossing a railway at a particular place, though there is no 
right-of-way there, the company are under liability to take reasonable 
precautions in their use of such plats*.

In Harris v. Berry and Co., [100.1] 2 K.B. 210, it is said that where 
a person undertakes to provide for the conveyance of another although In* 
titles it gratuitously, he is bound to use due and reasonable care, and the 
standard of reasonableness naturally must vary according to the clrcum 
stances of the cast*, the trust rejmsed, the skill and appliances at the di- 
posai of the |M*rson to whom another confides a duty, per foiling, XI.R . 
at p. 220.

The master of a house must not lay traps for either visitors or ecr 
va ills but lie need not take more cart* of them than he may reasonably I*- 
exjiected to take of himself : Southeotc v. Stanley, 1 H. & X. 247. In this 
case it is decided that the term "guest" is equivalent to visitor and applies 
only to a |N*rson who does not pay for his accommodation, such a person 
is a bare licensee with the added disability of being in the same posit inn as 
a servant. Servants, however, are not in this same category as Invitees 
and licensees at common law. See Priestly v. Fmclcr, 3 XI. & W. 1, un i
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the judgment of C,arrow, J.A., in the above ease of King v. Xorthern Vain- 
gat ion Co.

A distinct ion is to 1m* drawn 1m*tween eases of mere tacit acquiescence 
in persons coining on premises without leave, and cases where there is some 
inducement or encouragement which may amount to permission to use the 
premises.

In Lowery v. Walker, 110111 A.C. 10. reversing Lowery v. Walker, 
[1010] 1 K.B. 173, the appellant, while passing through a Held lxdonging 
to the respondent, was attacked and injured by a horse ls-lnnging to the 
respondent. The respondent knew that the Held was habitually used by the 
public ns a short cut, and that the horse which lie had put there was 
ferocious. In an action by the ap|M*llant to recover damages from the 
respondent in respect of his injuries, it was decided that the re­
owed a duty to the public crossing the Held to give notice of probable 
danger from the horse, and that as he had failed to give such notice lie 
was liable for the injuries caused to the appellant. What he did was in 
effect the setting of a trap.

In Lowery v. Walker, [1911] A.C. 10, it was decided that habitual 
user of a particular way across private property may amount to user by 
]M*rmission in a particular case. Compare Harrett V. MaHaml If. Co., 1 
F. ft F. 301.

A company was possessed of a canal and the land between it and a 
sluice; an ancient public foot pat a passed through the land close to the 
sluice; there was a towing-path, nine feet wide, bv the side of the canal, 
and an intervening space of twelve feet of grass between the towing-path 
and the footpath, lly permission of the company, the intervening space 
bad been recently used for carting, and ruts having lieen caused, the whole 
space between the sluice and the cinal had ls-en covered with cinders, and 
thus all distinction between the path and the rest of the land had been 
obliterated. A person using the path at night missed his way and fell 
into the canal and was drowned. It was held, that the canal was not so 
near the footpath as to In» adjoining to it, so as to throw upon the com­
pany the duty of fencing the canal off; and that the other facts did not 
render the company liable for the accident : Itink* v. South Yorkshire Itail■ 
way. 3 B. ft S. *244. 350, 32 L.UJ.I1. 20, 7 LT. 350, 11 W.R. 00.

The law is succinctly summed up by l'igot, (Ml., in Suit iron v. Water*, 
14 Ir. C.L.R. 473: “A mere license given by the owner to enter and use 
premises which the licensee has full opportunity of inspecting which con­
tain no concealed cause of mischief, and in which any existing source of 
danger is apparent creates no obligation." in the owner to guml the licen­
see against danger.

In White v. France, 2 (MM). 30S, the plaintiff was a licensed waterman, 
who having complained to the person in charge that a barge of the defen­
dants was being navignt«*d unlawfully, was referred to the defendants' 
foreman. While seeking the foreman, he was injured by the falling of a 
bale of gowls so placed as to Ik» dangerous, and yet to give no warning 
of danger ; the defendants were liable.

In the case of Ilearen v. Fentlrr, 11 Q.ll.I). 503, the defendant, a dock 
owner, had erected a staging round a ship, under a contract with the ship-
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owner. The pi a inti IF was a workman in the employ of a painter who 
had contracted with the shipowner for the painting of the ship. In order 
to do this the plaintiff had to use the staging. Owing to the defendant’s 
negligence the staging fell, and the plaintiff was injured; Held, reversing 
the Court below, that the plaintiff being engaged on work in the perform­
ance of which the defendant as dock owner was interested, the defendant 
was under an obligation to him to take reasonable care that the staging 
was safe, and that for neglect of that duty the defendant was liable. That 
case is explained in /.« Lievrc v. Could, l 1893) 1 Q.ll. 491, 497.

Where a dock-master or wharfinger invites a vessel to a particular 
place to unload, and, owing to an inequality in the bottom of the dock, 
the vessel is injured, the dock company or wharfinger is liable. For the 
dock-master or wharfinger either knew, or ought to have known, of the 
danger ; ami in either view was negligent : Owners of “Apollo" v. Port 
Talbot Co., [1H9IJ A.C. 41*9.

3. Duty to Invitees.

An invitee differs from a bare licensee in that the latter has merely 
permission to be on the premises and is not there by invitation or on lawful 
business of interest to both parties.

The following classes of persons are held to lie invitees:—
1. Customers in shops or offices during business hours;
2. Passengers at railway stations or in trains;
3. Passengers on piers;
4. Persons having business on the premises;
5. Persons paying to come on the premises.
See also 21 Ilalsbury's Laws of England, 387.
The liability of an occupier may lie limited with regard to the char 

acter of the acts of the invitees as in Wilkinson v. Fairric, 1 H. & C. 033, 
where the plaintiff chose to go wandering about in the dark, he censes to 
l>e an invitee and liecoiues a licensee. See Paddock v. A’orth F,. It. Co.. 
18 L.T. 00.

In Finning v. Eadic and Son, 35 Sc. L.R. 422, a sanitary inspector who 
asked to insjieet drains in a house being reconstructed, went down into tin- 
cellar without a light, and was injured owing to the fact that the lower 
step was cut away, it was held that the darkness should have been a warn 
ing. Compare Cairns V. Itoyd, 0 II. 1044.

In Lewis v. Ronald, 20 Times L.H. 30, tradesmen delivering goods to 
tenants in a flit, the landlord having covenanted to light the stairways, 
wandered into a part of the stairway which was unlit and was injured, 
it was held that the landlord was not liable.

In Schofield V. Dolton Corporation, 20 Times L.H. 230, where a child 
strayed through a gate in a field, where the defendants allowed it to 
play, and eventually was injured on a railway line, the defendants were 
held not to he liable as there was no duty on them to keep the gate shut, 
and no evidence that any child had strayed there before : See Jenkins v. 
tirent Western R. Co., [1912] 1 K.H. 525.

The duty of the occupier of premises upon which an invitee comes is 
to take reasonable care to prevent injury from unusual dangers which
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are more or less hidden, of whose existence he is aware or ought to lie 
aware; if this duty is neglected the invitee is entitled to recover damages 
in respect to any injuries he may have sustained: Shocbottom v. Eger ton, 
18 L.T. 881), a canal company charging tolls; Brazier v. Polytechnic In­
stitution, 1 F. Si F. 507; Pike V. Polytechnic Institution, 1 F. & F. 712; 
Welch v. Canterbury ami Paragon, Ltd., 10 Times L.R. 478; (Irecuire# v. 
Royal Hotel, 42 Sc. L.R. 317. visitors going to an exhibition; Axford v. 
Prior, 14 W.R. Oil ; Samlys v. Florence, 47 L.J.Q.B. 508, guest for re­
ward at an hotel ; Francis v. Cockrell, L.R. 5 Q.I1. 501 ; Duncan V. Perth­
shire Cricket Club, 42 Se. L.R. 317, person paying for place on a grand 
stand ; Winch v. Thames Conservators, payment to go on towing-path ; 
Philipps v. Humber, 41 Sc. L.R. 020, shooting gallery; Morris v. Carnarvon 
County Council, [1010] 1 K.B. 840, a spring door dangerous to children; 
King v. (heat Western It. Co., 24 L.T. 583, a defective crane used by con­
signees at a railway yard; Elliott v. Hall. 15 QJ1.D. 315, a railway wag­
gon out of repair; Sturges V. <treat IV. It. Co., 8 Times L.R. 231, an ob­
struction on a railway platform: Mar ne y v. Scott, [1800] 1 Q.B. 080, a 
dangerous ship's ladder (compare with Itcdgrave v. Bclsey, 13 Times L.R. 
484), a trap door left open by a fellow-servant, but premises not unsafe 
otherwise ; Thatcher v. Créât IV. It. Co.. 10 Times L.R. 13, a passenger on 
a railway platform struck by the open door of a guard’s van.

The fact that more modern steps might have been provided does not con­
stitute negligence: Crofter v. Metropolitan It. Co.. L.R. 1 C.P. 301, distin­
guishing Longmorc v. Créât IV. R. Co., 10 C.B.N.8. 183.

In Chapman V. Itothiretl, E. B. & E. 108, referred to in Indcrmaur V. 
Dames, L.R. 2 C.P. 311. Erie, J., says: “If you invite a customer to your 
shop and leave a pitfall open, or a large iron peg in the part of the floor 
over which the customer is likely to trend, is not that a duty, and a breach, 
if an accident ensues? in this case a distinction is made lietwecn a cus­
tomer and a guest : Southcotc V. Stanley, 1 H. & N. 247, being distin­
guished.

Parnaby v. Lancaster Canal Co., 11 Ad. & El. 223, 3 P. & I). 102, 
aflirming the judgment of the Queen's Bench, lays down the principle 
that where the owners of a canal take tolls for the navigation, they are 
hound to use reasonable care in making the navigation secure.

This case is referred to in Johnson v. Midland It. Co., 0 Ry. (’as. 03; 
The “Hearn,” [1000] P. 03; Bede S.S. Co. V. IVcir Commissioners, [1007]
I K.B. 320, approved of in Mersey Docks Trustees v. (libbs, L.R. 1 ILL. 03,
II H.L.C. 080; followed in Winch v. Thames Conservators, L.R. 0 C.P. 
38*2, distinguished, Callin v. London and A'.IV. It., L.R. 10 Q.B. 215; 
Forbes v. Lee Conservancy Hoard, 4 Ex. I). 122 ; It. V. Créât IV. It., 02 
L.J.Q.R. 575, applied ; Fleming V. Manchester Corporation. 44 L.T. 51»); 
It. v. Williams, 0 App. Cas. 415; Loirthrr v. Curtren, 58 L.T. 108, 172.

In Patterson v. Kidd’s Trustees, 34 Sc. L.R. 00, the decision in Ihdan 
v. Hurnett, 33 Sc. L.R. 300, was distinguished on the ground that the 
occupier of the premises had, two years prior to the accident, employed a 
thoroughly competent tradesman to overhaul the building, and was In I I 
not to lie liable to the plaintiff as he had used reasonable precautions to 
make his premises safe. Compare O’Sullivan V. O’Connor, 22 L.R Ir. 407.

In Mason v. Langford, 4 Times L.R. 407, the plaintiff went to a shop 
after business hours, the shutters were up but the door was ajir. on push-
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ing the door further open he fell down a flight of stairs. The jury were 
directed to enquire whether the facts disclosed an invitation or not.

In Francia v. Cockrell, L.H. 5 Q.B. 1S4. the defendant engaged a con­
tractor to erect a grand stand for viewing races. The plaintiff paid for a 
seat on the grand stand. Owing to the negligence of the contractor the 
stand was defective, and it fell and the plaintif! was injured. The defen­
dant was liable, although neither lie nor his servants were personally 
negligent. It was their duty to see that the stand was reasonably safe.

In Potter v. Faulkner, 1 B. & S. 800. It was held that a stranger by 
volunteering his assistance cannot impose upon the master a greater 
liability than that in which he stands to his own servants and describes 
a volunteer as one who without being under a paid contract of service 
associates himself with the servant of another in the performance of 
that servant's work.

Wright v. /,. and V.1V. It. Co., L.R. 10 Q.B. 298 (affirmed 1 Q.B.D.252) 
followed Holmes v. X.E. It. Co., L.R. 4 Exch. 254, L.R. 0 Excli. 123, which 
decided that the plaintif! was not a mere licensee but was engaged with 
the consent and invitation of the defendants in a transaction of common 
interest to both parties, and was therefore entitled to require that the 
defendants' premises should lie in a reasonably secure condition.

The Wright case is also authority for the statement that when the 
servant of a master gives assistance to the defendant to expedite delivery of 
his master's goods he is not a volunteer, the reason lieing that there is a 
common interest. See Wgllic v. Caledonian It. Co., 9 Macph. 403, holding 
that a |K*rson who assists the servants of another with the master's con­
sent, can recover against the master for injuries caused by the negligence 
of the servants.

Abraham v. Itcgnolda, 5 H. & N. 143, held that it is not in every case 
where a party works with the servants of another for a common purpose, 
that lie liecomes a volunteer, so as to prevent his maintaining an action 
against the party for an injury accruing from the negligence of his ser­
vants while working for the common purpose.

Degg v. Midland It. Co., 1 II. & N. 773, lays down the principle that a 
master is not generally responsible to a person who while voluntarily as­
sisting a servant in his work is injured.

One who puts himself under the control of an employer to act in the 
capacity of a servant is a volunteer: Johnson v. l.indsag and Co., [1801] 
A.C. 371, 377, disapproving Woodhcad V. Harness, 4 R. (Ct. of Sessions) 
400.

In Cleveland v. Spier. 10 V.B.N.S. 300, it was decided that a passer-by 
who is casually appealed to by a workman for information respecting a 
thing which the latter is doing in a public thoroughfare, is not to be 
considered a volunteer assistant, so as to exonerate the workman's master 
from responsibility for an injury resulting to the former from the work­
man’s negligent mode of doing the work.

In Lot v. Darlington Corporation, 5 Kx.l). 28, it was held that the 
owners of a market-place were under an obligation to keep the same 
free from danger to those who lawfully frequented it and where by erecting 
the railing of insullicient height they had been guilty of a misfeasance 
resulting in damages to plaintiff who was not a mere licensee of a par 
tieular site but entitled to use the whole of the market-place subject to
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the regulations of the owners, the plaintiff was entitled to recover dam­
ages where his cow was killed by jumping over the vailing.

In Tarry v. Ashton, 1 Q.B.I). 314, it was held that where a person 
maintains a lamp projecting over the highway for his own purjio.se it is 
his duty to maintain it so as not to Ik* dangerous to the passengers: and 
if it causes injury owing to want of repair, it is no answer on his part 
that he had employed a competent person to repair it. Per Blackburn, J., 
on the ground that under the circumstances of the ease it was shewn that 
the defendant knew that the lamp wanted repair in August and it was 
his duty therefore, to put it in reasonable repair and the person he em­
ployed having failed to do so he was liable fur the consequences of the 
breach of duty.

Blackburn, ,1., in this case, says, at p. 319: "It was the defendant's 
duty to make the lamp reasonably safe; the contractor failed to do that, 
and the defendant having the duty, has trusted the fulfilment of that duty 
to another, who has not done it. Therefore the 'defendant has not done 
his duty ami lie is liable to the plaintiff for the consequences.”

On this point, see also Manery v. Scott, 11899] 1 Q.B. 986, and compare 
the decisions in Canadian Courts, tirant v. Acadia Coal Co., 32 Can. S.C.H. 
427; McKelvcy v. I.a Koi, 32 Can. S.C.H. 664, and Canada Woollen Mills 
v. TrapHn, 35 Can. 8.C.R. 424.

In ttoleh v. Smith, 7 II. & X. 730, the respective jiositions of bare 
licensees and invitees are discussed.

In Hurchell v. Hickisson, 50 L.J.Q.B. 101, the plaintiir, a child, accom­
panied his sister who went on business to the defendant's house, anil 
owing to a rail being out of the railing of the steps, the plaintilf fell 
through and was injured, there was no invitation to the plaintilf, and 
he could not recover; it would seem, however, that if the sister who was 
on business hail fallen through, the defendant would have been liable.

In Smith v. London and Saint Katherine Docks Company, L.R. 3 C.l*. 
320, the plaintilf went on board a ship lying at the defendants* docks at 
the invitation of the ship's officers, and while lie was on board, the de­
fendants' servants for the purposes of the business of the dock, moved the 
gangway so that it was to their knowledge insecure, the plaintilf, in ig­
norance, returned along it to the shore, the gangway gave way, and he 
was injured; it was held that the defendants owed a duty to the plaintilf 
to keep the gangway safe, and he was entitled to recover damages for the 
injuries received.

In Itutts v. (ioddard, 4 Times L.R. 193, the plaintilf recovered where 
calling upon a firm of auctioneers and estate agents, she entered by a 
door, not the usual one of entrance, and proceeding, pushed open a folding 
door and fell down a set of steps and was injured.

In firi/Jith v. L. and .Y.H". Jt. Co., 14 L.T.N.S. 797, where a mere licensee 
got under a crane from which a package fell and injured him, it was said 
that a railway company must be allowed to carry on their business on 
their own premises in such a way as they think tit.

The effect of placing a notice warning persons using premises not­
withstanding such notice is considered in Anderson v. Contis, 58 J.P. 309. 
when notice was posted warning persons against going near the edge of
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a clitr and to keep ins'de of a hank. This case should Ik* compared with 
Winch v. Thames Conserva tors, L.R. 0 C.P. 378, when the Exchequer Chum- 
her thought that the defendants would not be liable if they issued a warn­
ing to invitees paying tolls, that they were to take the premises as they 
found them.

In Watkins V. tirent IV. It. Co., 4(1 LJ.Q.I1. 817, Ix>|>es, J„ at p. 822, 
said that he recognized no distinction between that which has been called a 
“trap” and ordinary actionable negligence, except so far as the word 
“trap" might lie used to designate a negligent act which is calculated to 
mislead a person using ordinary care.

4. Liability of thener to Tenant.

As lie!w«*en the owner of premises and his tenant apart from some 
s|K>eiul agreement, an owner who lets premises in a dangerous condition 
and who is under no obligation to repair is not liable for injuries sustained 
either by the tenant, his family, his servants, guests or customers which 
are due to the defective condition of the premises.

In Cavalier v. Pope, [ 100(1) A.C. 428, approving Itobbins v. Jones 
(18(13), 13 ('.H.X.S. 221, where a landlord contracted with his tenant to 
repair a defective house, but failed to do so, and the wife of the tenant 
was injured by reason of the defective state of the house, it was held that 
she had no cause of action, as she was a stranger to the contract.

See also \ orris v. Catmur, Cob. & El. 57(1; Hart v. Windsor, 12 M. * 
W. (18; Keates V. Earl of Cadogan, 10 (Ml. 591 ; see Malone v. Laskey, 
{19071 2 K.lt. 141; compare Kennedy v. Itruce, 11007] 8.C. 845, where 
Cavalier v. Pope, [190(1] A.C. 428, was distinguished apparently because 
of the difference lietween English and Scottish law.

In Cameron v. Young, 11908] A.C. 170, the plaintiff was held not to lie 
entitled to recover on the ground that he was a stranger to the contract 
following Cavalier v. Pope, [1900] A.C. 428.

Huggett v. Miers, {1908] 2 K.lt. 278; and compare Ivag v. Hedges, 
9 Q.lt.l). 80. It is dillicult to reconcile Hargroves, Aronson and Co. v. 
Ilartopp, [1905] 1 K.lt. 472, with these cases ; where an owner of a build 
ing let out in flats or separate tenements keeps possession of the com­
mon staircase, lie owes no duty to his tenants (apart front contract) with 
regard to lighting and repairing the staircase, and the guests of his ten­
ants or persons coming on business with them have not better rights than 
the tenants themselves. Accordingly, if such a person is injured in con­
sequence of the dangerous condition of the staircase he has no cause of 
action against the landlord.

In Malone V. Laskey. [1907] 2 K.II. 141, there was a decision similar 
to Cavalier v. Pope, [19(M1| A.C. 428, and Cameron V. Young, [1908] A.C. 
17(1, where a licensee of the tenant, the landlord not being under any 
covenant to repair, voluntarily made repairs, the execution of which was 
negligent.

Where the owner of the premises has ret aim'd control over that part 
of the premises where the accident occurred it would seem that lie is 
liable for injuries sustained through the defect : Miller v. Hancock, [1893] 
2 Q.B. 177. It is difficult to distinguish this case from Com/irr v. Pope,
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[1000] A.(\ 428, and to nee why if the wife in Cavalier v. Pope could 
not take the lienellt of her husband's contract, the guest of the tenant in 
this case could take advantage of the tenant’s contract with his landlord. 
In Cavalier v. Pope, the landlord must have contemplated that the house 
would lie used by the wife. Underhill, on Torts, 0th cd., 173», suggests 
that perhaps Miller v. Hancock is had law (see Huggett v. Micrs, [ 1008] 
2 K.II. 278).

In Miller v. Hancock, it was decided that unless the landlord has taken 
upon himself, by contract with the tenant, the obligation of repairing, in 
which event, ns he must contemplate that the staircase will be used by 
persons having business with the tenants, he owes them n duty to keep it 
in a reasonably safe condition.

Where there is a contract to repair and the tenant is injured because 
of the landlord's neglect to perform it the tenant’s remedy is upon the 
contract; per Erie, C.J., in Robbins V. Joncs, lô C.Ü.X.S. 221 ; Hart v. 
Windsor, 12 M. £ W. 08.

The owner of promises is not liable even though lie has covenanted to 
make repairs and fails to do so by reason of which the tenant is in­
jured where he was ignorant of the defect complained of or where the 
tenant knew of the danger and elected to run the risk: T red tea y v. Machin 
(1904), 20 Times L.R. 720. Compare llroggi v. Robins ( 1809), 15 Times 
L.R. 244; Mat hie son's Tutor v. Aik man's Trustees, 47 Sc. L.R. 30 ; Cava­
lier V. Pope, [1900] A.C. 428.

In support of the same principle as laid down in Miller V. Hancock, 
11803] 2 Q.B. 177. see McManus v. Armour (1901), 38 Sc. L.R. 701 ; com­
pare it with Mills v. Temple West (188.1), 1 Times L.R. 003; Powell V. 
Thorndykc (1910), 102 L.T.X.S. 600; tirant v. McClaffcrty (1906), 44 Sc. 
L.R. 170; McMartin v. Ilannay, 10 MacVh. 411.

It may lie noted that the control of premises is prima facie in the 
tenant or occupier: Russell v. Shcnton, 3 (/.It. 449; lladlcy v. Taylor, L.R. 
1 CM*. 33, and see 18 llalsbury’s Laws of England, .10.1 ; and where a 
stranger is injured by reason of defective premises leased to a tenant, 
the tenant and not the owner is primâ facie liable; see Cheel ham v. Ramp- 
son, 4 Tillies Rep. 318, followed in Russell v. Shcnton, supra; R. V. 
Watts, 1 Salk. 3.17; Payne v. Rogers, 2 Hy. Itlaek. 349; compare Sly v. 
F.dglcy, Ü Esp. 6; Coupland v. Hardingham, 3 Camp. 398; De Duos V. 
Collard, 8 Times L.R. 338.

It is sometimes a question of coii-iderable doubt as to whether the 
landlord has reserved possession of the premises or not: Jarvis v. Dean, 
3 Ring. 447; Page v. Hatchett, 8 Q.B. 187, 593.

In Itisliop v. Red ford Charity Trustees, 1 E. & E. 097, a child was in­
jured by falling through a grating over an area. The building had lieen 
leased by the defendants and the lessee had sub let the premises in sep­
arate holdings but had retained possession of the area. The lessees became 
bankrupt and the defendants called upon the sub-tenant to pay rent dir­
ect to them, it was held, that the defendants had not by so doing exer­
cised their power of re-entry, and until they did so they were not in 
occupation of the area and consequently were not liable.
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In lioircn v. Anderson, [1894] 1 Q.ll. 104, tlic question of tlie lia­
bility of a tenancy from week to week is considered. See 18 Halsbury'e 
Laws of England, 439, 505.

Where a landlord is guilty of n misfeasance in consequence of which 
injury is caused to some one to whom a duty to take care is owed by the 
owner, he is liable, such a duty is owed to a neighbour and also to a person 
on the abutting highway. Sec Todd v. Flight, 9 C.B.X.S. 377; dandy v. 
Jubbcr, 5 It. & S. 78 (reversed on another point in 9 It. & S. 15) ; Bowen 
v. Anderson, [1894] 1 Q.ll. 104; Mills v. Temple West, 1 Times L.U. 503; 
see 10 Ilalshury's Laws of England, p. 153, 18 ibid. 504, 505.

As to the implied warranty in the case of a letting of a furnished 
house, see Smith v. Marrable, 11 M. & W. 5; and Wilson V. Finch Hutton, 
2 Ex.I). 330.

As between landlord and tenant the duty to repair the demised pre­
mises depends entirely on the contract between the parties, and apart 
from contract the landlord owes the tenant no duty to repair or not to let 
the premises in a dangerous condition. Hence, if a landlord lets n house 
in a dangerous condition, he is not liable to the tenant or to a person 
using the premises by invitation of the tenant for any injuries happening 
during the term due owing to the defective state of the house : Lane v. 
Cox, [1897] 1 Q.ll. 415, per Lord Esher, M.U., at 417.

In Nelson v. Liverpool Brewery Co. (1877), 2 (MM). 311, it was stated 
that liability can he created “in the case of misfeasance by the landlord, 
as, for instance, where he lets premises in a ruinous condition.” This 
dictum was unnecessary for the decision of the case and is not in accord­
ance witli earlier decisions such as Pretty V. Biekmorc, L.R. 8 CM*. 491, 
approved of in dwinncll v. Earner, L.R. 19 (M*. <158; Copp V. Aldridge ami 
Co., 11 T.L.U. 411, and Lane v. Cox, [1897] 1 Q.ll. 415.

5. Canadian Cases.

For a consideration of the decisions in Canada see annotation to (Junn 
v. C.P.H., 1 Ü.L.R. 232. In addition to the cases there noted the following 
eases may lie referred to: Deyo V. Kingston and Pembroke It. Co., 8 O.L.U. 
588, which case was distinguished in Mama v. C.P.R., 14 O.L.R. 147 ; 
Brand Trunk It. Co., V. Birkett, 35 Can. S.C.R. 296; Markle v. Simpson 
Brick Co., 10 O.W.R. 0; D’Aoust v. Bisselt, 13 Ü.W.K. 1115; Bond y v. 
Sandwich, ll'imbor ami A. It. Co., 24 O.L.R. 499; Breen V. City of Toronto, 
2 O.W.N. 87, 090.

Perdue v. Canadian Pacific Ity. Co., 1 O.W.N. 005, referred to by 
Oarrow, J.A., in his judgment in King v. Northern Navigation Co., supra, 
is summarized as follows:—

The plaintiff was a labourer in the employment of contractors for the 
grading of a portion of a railway being constructed by the defendants, 
and was in charge of a machine which was being carried by the defendants 
on a Hat car forming part of a train used in grading operations. At a 
station the*plaintif! got down from the car and stood upon the platform, 
the train standing still. When it started again, he attempted to jump on, 
the train being in motion, hut came in contact with a baggage truck on 
the platform, and was injured. He was not invited to alight, nor to jump
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on again: Held, in an action to recover damages for the plaintiff's in­
juries, that the rule of evidence res ipsa loquitur did not apply; the plain 
till" was bound to give reasonable evidence of the nature and extent of 
the duty owed to him by the defendants and the facts which constituted 
the breach of such duty; the position of the plaintiff was that of a mere 
licensee; the duty of the owner of the premises toward him was confined 
to two things, that he should not be exposed to a trap or other concealed 
danger, and that the owner should not be guilty of acts of active negli­
gence ; in other respects the licensee must at his own risk use the premises 
as he finds them; ami in this case there was no trap—the accident hap­
pening in broad daylight—and no active negligence; and a nonsuit was 
affirmed.

Hrhtwillt v. Berlin, 2(1 O.lt. 54, holds that a municipal corporation, 
owners of a public park, are not liable to a mere licensee for personal in­
juries sustained owing to the want of repair of a building erected therein, 
at all events where knowledge of the want of repair is not shewn.

Moore v. Toronto, 20 O.lt. 59a, is a case where a park lake having lieen 
deejiened, into which a child fell, the mother went to its rescue and was 
drowned, the Chancery Divisional Court nllirmcd the judgment of the trial 
Judge allowing a nonsuit.

The cases of Bradford v. MrClary, 24 Can. S.C.ll. 291, the case of fall­
ing into the well of an elevator; and of Buidcy v. Wright, 32 Can. S.C.ll. 
40, where the plaintiff was entirely at fault in trying to get out of an 
elevator, are also of interest in this connection.

In the Bradford case, 24 Can. S.C.ll. 291, a workman in a factory, to 
get to the room where he worked, had to pass through a narrow passage 
and at a certain point to turn to the left while the passage was continued 
in a straight line to un elevator. In going to his work at an early hour 
one morning he inadvertently walked straight along the passage and fell 
into the well of the elevator which was undergoing repairs. Workmen 
engaged in making such repairs were present at the time with one of whom 
the workman collided at the opening but a bur usually placed across the- 
opening was down at the time. In an action against his employers in 
consequence of such accident, it was held, nllirming the decision of the 
Court of Appeal, 21 A.R. (Ont.) 104 (Strong, C.J., hwsituntc, and 
Taschereau, J., dissenting), that there was no evidence of negligence of the 
defendants to which the accident could lie attributed and that the plaintiff 
was pnqicrly nonsuited at the trial. Strong, C.J., that though the case, 
might properly have been left to the jury, and that as the judgment of 
nonsuit was allinned by two Courts it should not be interfered with.

In \ ightingalc v. Union Colliery, 35 Can. S.C.ll. 05, affirming judg­
ment in \ightingalc V. Union Colling, 9 It.C.R. 453, following Moffat v. 
Italnnan, L.R. 3 P.C. 115, it was decided that in the absence of evidence 
of gross negligence a carrier is not liable for injuries sustained by a 
gratuitous passenger. In this case Barris v. Berry and Co., [ 1903) 2 K.B. 
219, was distinguished.

Referring to the judgment of the Divisional Court in King v. Xorthcrn 
\ (inyation Co., 24 O.L.R. 043, the result of which is affirmed in the case- 
now reported above without any express affirmance of the opinions below,, 
a recent article in the Canada Law Journal, vol. 48, p. 41, says :—
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Negligence_ “The decision does not seem to lie quite satisfactory for two rea-
Treepessers sons; first, the Divisional Court assumed the functions of the jury
and Invitees. in finding the deceased to have been a trespasser, and it is open to

question whether it drew the proper inference from the facts proved. 
The deceased's recent employment on the ‘Ionic* raised a not unrea­
sonable presumption that lie was visiting that vessel on business, or 
in circumstances that would make it perfectly lawful for him to be on 
flic ‘Iluronic,* and that fact not having been submitted to the jury, 
we are inclined to think the case ought to have liven sent back for a 
new trial.”

The article referred to is concluded with the following statement: — 
“It seems to us that such a question is eminently one on which the 

opinion of a jury might lie asked under proper directions and having 
due regard to the character of the deceased and the surrounding cir­
cumstances; and that when a case has been tried by a jury who have 
not passed on the question, un appellate Court should not usurp the 
functions of the jury, unless, upon the evidence adduced, it is reason­
ably clear that no other conclusion can possibly lie drawn than that 
which the apjiellate Court adopts."

QUE. LA COMPAGNIE ELECTRIQUE DE GRAND’MfcRE v. PUBLIC
------ UTILITIES COMMISSION.
K. H.
1912 Quebec Court of King'* Bench (appeal side), Trenholme, Lavergne, Cross, 

Carroll, and (lervain, JJ. June 17, 1912.

1. Public improvements (§ II—11 )—Conditions precedent to pay­
ment—Performance of work for Public Utilities Commission.

A person ordered by the Public Utilities Commission to execute 
certain work is entitled to be paid therefor only if lie lin-s complied 
with the terms of the order ordering such work done after his account, 
properly proved, has been approved by the Lieutenant-Governor in 
council on the reconnuemlatinn of the commission; and there is no 
right to payment for work done under order* of the commission (a i 
if such work has exceeded the scope of the order given, (ft) if the 
value thereof has not been established by legal proof, (<•) if tin* 
account has not been submitted to the Lieutenant-Governor in council.

2. Evidence (| IIC—119)—Payment for work ordered done iiy tiie
Public Utilities Commission, Quebec—Denial of hiuiit to
CONTRADICT VALUE OF WORK DONE.

The party called upon to pay un account for work ordered done 
by the Public Utilities Commission has the right to have the value 
thereof established upon a hearing of the evidence pro ami con, ami 
if such right is denied him the order to pay is illegal.

3. Destruction of property (§ 1—5)—Validity of order under Quebec
Public Utilities Act—Absence of notice.

No order for destruction of property under the Public Utilities Act 
is valid unless tin* interested party has lwen notified of the application 
and has I asm afforded an opportunity of making a defence.

Statement Tins was nil appeal from an order of the Quebec Public 
Utilities Commission rendered at Quebec, on November 28th,



6 D.L.R. ] Grand-Mère Elec. Co. v. Public Utilities. 93

1913, ordering the appellant to pay to one Hi card $508.70 cost 
of demolition of appellants’ property by Ricard.

The appeal was allowed and the province recommended to 
pay the costs.

J. A. Gagne, for appellant.
The respondent did not appear before the Court of King’s 

Bench.

QUE.
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The unanimous judgment of the Court was delivered by pUB"LIC
i , . . , , Utilities
I j.x vkrune, .1. (translated):—I Ins is an appeal from a judg* Commission.

ment rendered by the respondent on November 28th, 1911, ----
condemning the appellant to pay the sum of $508.75.

The facts may be summarized as follows :—
The appellant was the proprietor of an electric light system 

at Grand’Mère. One Dr. Ricard had also established some time 
previously an electric light system which In* operated by virtue 
of an alleged privilege granted him by the town of Grand’- 
Mère for a period of 10 years with preferential right of re­
newal at the expiry of this period.

In 1900, Ricard petitioned the Superior Court for an in­
junction to restrain the appellant from operating its system 
and carrying on any works.

An interlocutory injunction was issued ordering the 
hint to cease using its electric wires and poles for purposes of 
lighting, heating and otherwise.

The appellant pleaded to the merits alleging that Ricard’s 
privilege is null and void.

Final judgment has not lieen rendered yet and the interlocu­
tory injunction is still in force. Consequently the entire sys­
tem and plant of the appellant has remained in statu quo owing 
to this injunction.

In February, 1911, a complaint was lodged against the 
Ricard system before the commission respondent by Mr. Naud, 
member for Champlain.

An enquiry was held at Grand’Mère and the respondent 
ordered different companies operating electric systems in that 
town to do certain work on their properties.

The portion of the order, dated March 10th, 1911, relating 
to the appellant reads as follows:—

Quant ft la Compagnie Electrique de fi rand’Mère, il appert que 
cette compagnie a commencé la pose de ses poteaux et fils en décembre 
1000, ou en janvier 1007, mais que cet ouvrage fût arrêté par une 
injonction de la Cour Supérieure. Sans porter atteinte en aucune 
façon A l’autorité de la Cour Supérieure, jo suis d’opinion, sur l'avis 
du docteur Herdt, que les améliorations suivantes devraient être 
ordonnées et mises ft effet dans le seul but d'assurer la sûreté publique,
A savoir: les fils non utilisés de cette compagnie, partout où il y a

4
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ponMiliililf» «!<• contact avec !«•■« file «lu «bmleur Rioanl devraient Mro 
«létaclifr et enlevés. IA où cette compagnie n'a pas de file mais 
où ses jHitoaux s'élèvent entre les flls du système Ricard, elle devrait 
les munir de traverses (erms anus) A ses propres frais afin «pic le 
docteur Ricard puisse y |*iaer ne* fils. Il est aussi A noter que la ligne 
de transmission de la Compagnie Electrique «le Grand’Mère croise 
celle du docteur Ricard A deux endroits près «le Shawinigan Falls, 
«l'où ils olfticnncnl tous «leux leur pouvoir. Ces croisements ne 
devraient être faits que IA où il m* trouve un ou «les poteaux pour 
sup|M>rter les «leux lign«is ou pr«*-s «le c«*s poteaux, et jamais dans la 
partie libre «le la travée <l«is fils, comme c’est le cas dans l'installa­
tion qui nous occupe netu«»llenient.
The did not believe it could undertake such works

without disobeying the injunction order. So the respondent 
then authorized Rivard, the proprietor of the rival concern, to 
have these works carried out. This was by an order of Sep­
tember 29th, 1911.

This order repeats the portion of the report above cited, 
takes notice of the appellants’ default to comply therewith, 
and concludes as follows:—

Wlierefore, Doctor .!. O. II. Ricard is hereby authorized a ml directed 
t«> take down, remove and store such poles, wiros and other apparatus 
In-longing to the s i it! company as are roipiired to he removed by the 
orders almvc cited, and generally to «h» all things necessary f«»r the 
pnqier com pliants' with the orders ; and shall take such possession of 
the company's works, property and umlertaking as is necessary there 
for. The said Doctor Ricard shall lie re«|ton«ible for any «lainiges 
to person or property causetl in the carrying out «if such work, ami 
•dialI !*• r«‘iiinnerute«| aeeonling to the provisions of art. 7.1H R.S.n

Art. 738 R.S.Q. 19119 declares that persons entrusted with 
works or operations by the commission are to be paid by the 
Licutenant-dovernor in council such sums as he may deem ad 
V on the recommendation of the commission.

Instead of doing the work ordered by the commission Ricard 
removed all the wires and poles belonging to the appellant and 
stored them in his place, entirely destroying at one stroke the 
apimllants’ property.

Ricard then sent his account of $50S.75 for work done to 
the commission which called on the to shew' cause
why it should not lie * limed to pay this amount.

The appellant appeared before the commission and gave its 
reasons. Nevertheless, judgment was rendered against it on 
November 28th, 1911, for the said sum of $008.75. It is from 
this judgment that appeal is entered.

XVhat strikes one immediately as l>cing strange is the fact 
that the execution of such a work was entrusted to Ricard who 
had every interest to cause the disappearance of a rival com­
pany.

06
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Ricard «lid not content himself with removing the poles and 
wires which were in contact with his system, hut he removed as 
well all thost1 situated on streets free from any other electric 
installation and even on private property.

From the orders hereinbefore cited it appears, and the 
judgment itself admits this, that Ricard did not follow the 
orders of the commission.

These orders specified in the clearest manner what work 
was to he done, and this work was not considerable, and would 
evidently have cost hut a trifling amount; Imt Ricard instead of 
simply doing this destroyed the entire system of the appellant 
by removing all of its poles and wires. No order to this efleet 
was ever served on the company, appellant, and it could not 
have been served without the giving of a prior notice in ac­
cordance with the terms of article 701 (a).

QUE.

K. It. 
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Larcrgne, J.

The judgment of the commission communicated to the ap­
pellant seems to he based on a report of Dr. Ilerdt. the expert 
in the case, suggesting that everything lie removed, but the 
commission never served this report on the appellant, and 
never issued any order to this efleet. Rivard was never ordered 
to follow Dr. Ilerdt’s suggestions hut simply to carry out the 
orders above-mentioned.

The respondent claims that if Ricard exceeded his powers 
that is a r to be discussed between Rivard and itself as
Rivard was only its agent.'

It seems very strange that the appellant could thus be left 
out of the discussion and that its property could he destroyed 
without notice and that it should then he compelled to pay the 
cost of such demolition !

Surely the appellant could not be condemned to pay for 
work other than that specified in the orders served upon it.

Moreover, Rivard’s claim has not even been sworn to nor 
proven in any manner whatsoever. The appellant offered to 
prove that the account was exorbitant, but again he was told: 
that is a question to be discussed between the commission and 
its agent.

This might be all right if the commission were paying but 
when it seeks reimbursement from the tin* latter has
the right of demanding that the value of the work be proven 
and the right of contradicting such proof. Such a principle 
appears to me

To compel parties to pay for work done by the commission’s 
agents without any right of cheeking the amounts claimed would 
be arbitrary in the extreme.

Article 7.’18 R.S.Q. 1909, enacts that these works are to be 
paid for by the government of the Province of Quebec after the

0
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amount shall have been determined by the Lieutenant-Governor 
in council on the recommendation of the commission.

Yet it is in virtue of art. 759 that the appellant was ordered 
to pay this sum of $508.75. This art. 759 has no hearing at all 
on the works, the cost of which the appellant is called upon 
to pay.

In any event art. 738 required that Ricard s account he ap­
proved by the Lieutenant-Governor in council, and this was 
not done.

This seems sufficient justification to quash the order com­
plained of.

Article 761 (a) declare as follows:—
No order involving any outlay, Ion* or deprivation to any public 

utility, municipality or pcr*on, shall !*• nude without «lue notice ami 
full opjHirtunity to all partie*» «imcerned to make proof and lie beard 
at a public Mitting of the commission, except in caw» of urgem-y, ami in 
such cane as soon ns practicable thereafter.

An order to destroy the appellant’s property without pre­
vious notice is therefore null and the appellant’s property has 
therefore been destroyed without notice and without even an 
order sanctioning such destruction.

This case appears so clear to me that I deem it unnecessary 
to enter into fuller discussion. The commission exceeded its 
powers and has erred in law.

The commission has not appeared on this appeal and no one 
has intervened to defend its judgment. The facts alleged by 
the appellant appear to be admitted in the judgment appealed 
from.

For these reasons I conclude that the appeal should In* 
maintained and the judgment rendered by the respondent on 
November 28th, 1911, quashed.

I further recommend that the appellant’s costs lie paid by 
tin- Province of Quebec, and that the r< nt recommend 
such payment.

Appeal allowed and the province 
recommended to pay costs.

95
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STAPLEY v. CANADIAN PACIFIC H. CO. ALTA.

Alberta Supreme Court, Heel:, ,/. September 10, 11112.

1. DISCOVERY AND ÎNHI'KITION ( g I \' -114)—PbODVCTION OF IKKTMENTB ON
EXAMINATION RAILWAY ACCIDENT KKHUtTS—PRIVILEGE.

In an notion for damages in a railway accident, reports made by 
officials of defendant railway company relative to the accident admitted 
by a district superintendent of the company upon his examination for 
discovery to Ik» in its custody or power, such reports being made in 
regular routine as in all such accidents and not for the purpose of the 
defence of the action at bar nor with reference to any particular action, 
though perhaps in anticipation of possible future* actions, must be 
produced for inspection upon an examination for discovery, under 
Allierta rules 207, 212 and 21.1, and Kng. O. 31, rule 10u (2)* of 1803 
in force in Alberta.

[Cook v. \orth Metropolitan Tram irai/ Co., li Times I..It. 22. followed ; 
It. v. Creenatcay, 7 Q.B. 120; Phipson on Evidence. 4th ed.. p. 413. 
referred to.]

2. Discovery and inspection (8 TV—20)—Examination fob discovery as
to documents not produced.

The opposite party may, upon an examination for discovery be 
asked as to what relevant documents are in his custody or power 
notwithstanding that his affidavit of documents already filed contains 
no reference to the documents forming the object of the examination.

| MaeMahon V. Hail ira y Hausent/er Inn. Co. (No. 3), 5 D.L.R. 123. 
approved.]

s. c.
1012

Sept. 10.

Application by plaintiffs for a further ami better affidavit Statement 
on production.

The ion was granted.
If. II. Varice, for plaintiff.
II. II. Hf/tulman, for defendant.
Beck, J.:—This is an application on behalf of the plaintiffs 

for a better affidavit on production. I allow the summons to be 
amended so that the deposition of (\ S. Maharg. a superintendent 
of the defendant company, as well as the affidavit on production 
made by the chief clerk of the general superintendent, together 
with the pleadings, may he read, and also to be amended so as 
to ask for an order that the documents in question should lie 
produced upon the continuance of the examination for discovery 
of the chief clerk or upon his further examination to be ordered 
or for inspection. Our rules relating to examinations for dis­
covery make considerable difference between the English prac­
tice and ours in such zations as the present. In England 
examination for discovery is by interrogatories which can be 
delivered only by leave after the proposed interrogatories are 
submitted to the Court or Judge, and the answers are by way of 
affidavit (English O. 31, Rules 2-8). With regard to documents 
the affidavit answering interrogatories is, it appears, in the same 
position as an affidavit of documents made pursuant to an order 
for discovery of documents.

7—0 D.I..B.
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Under our Rule 207 a party or person to be examined may be 
notified to produce documents which he would be ordered to 
produce at the trial under a tubpwna dures tecum.

“Under subpoena or order a witness must, whether possession 
be held for himself or another (c.g., solicitor for client) attend 
with the document and submit the question of production (by 
which 1 think is meant inspection) to the Judge:” It. v. Greena­
way, 7 Q.B. 126; Phipson on Evidence, 4th ed., p. 413.

Rule 212 provides that a party who admits possession of a 
relevant document shall, if required, produce it unless it is 
privileged or protected from production.

Rule 215 provides for the decision of a Judge being had 
upon any demurrer or objection to a question, which includes 
in my opinion a question asking for the production and inspec­
tion of a document. Probably upon an application to compel an 
answer respecting the inspection of a document the rule applic­
able to affidavits of documents would be applied to the answers 
made by a party or person upon his examination for discovery, 
but it seems to me that our practice is more favourable than the 
English practice to the party seeking discovery because as, I 
think, the opposite party may upon an examination for discovery 
be asked as to what relevant documents are in his custody or 
power (leaving, if necessary, the question of their production 
and inspection to the determination of a Judge) notwithstand­
ing he may previously have made an affidavit of documents in 
which no reference is made to the document forming the object 
of the examination. This has long been my view, and I find that 
its correctness is shewn and a very great amount of light is 
thrown upon the whole question by Riddell, J., in MacMahon v 
ltaitway Passengers Ins. Co. (No. 3), 5 D.L.R. 423, 22 O.W.R. 
196

Furthermore, the earlier English practice which so strict Iv­
ina intained the conclusiveness of a party’s claim to privilege 
against production has been considerably broken in upon by 
English 0. 31, Rule 19 A. (2), which having been passed in 
1893 is in force in this jurisdiction. That provides that where 
on an application for an order for inspection privilege is claimed 
for any document it shall be lawful for the Court or Judge to 
inspect the document for the purpose of deciding as to the 
validity of the claim of privilege.

In the result I am of opinion that although the affidavit of 
documents setting up a claim of privilege may be conclusive 
generally speaking as against an application for a further or 
better affidavit of documents, that question does not arise here. 
I am entitled and bound to look at the case as it stands upon the 
deposition taken upon the examination for discovery.

The action is for damages sustained in a railway “accident.”
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The documents in question are certain reports made by officials 
of the defendant company regarding the occurrence.

Turning to the deposition of Maharg, who describes himself 
as “superintendent of the second district of the Alberta division 
of the Canadian Pacific Railway,” I find that he admits on his 
examination that the defendant company has in its custody or 
power a number of documents relating to the matters in question 
(see our Rule 212). They consist of reports relating to the 
occurrence in question in the action made by some officials of the 
defendant company to other officials of the company. They 
were made as a matter of regular custom or routine, 
as in the case of all similar occurrences. Following the 
case of Cook v. Xorth Metropolitan Tramway Co., (1 Times L.R. 
22, I hold that these reports not having been made for the pur­
pose of the defence of this action nor with reference to any par­
ticular action, though perhaps in anticipation of possible future 
actions, are not privileged from production or inspection.

I, therefore, order that by the 27th instant the defendant 
company do produce for inspection the several documents re­
ferred to in Mr. Maharg’s deposition taken on his examination 
for discovery.

As I anticipate an appeal from my order, I extend the time 
for the filing of the appeal books and factums to the 17th instant.

Application granted.

ALTA.
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THE KING v. COULOMBE.

Court of Session# of the Peace for Quebec City, the Honourable C. 
Langclier, J.8.P. September 14, 1912.

Trademark (g IV—20)—Beverage trade• mark—Re-labelmno or 
BOTTLES—CRIM. CODE 1000. SEC. fif>5.

Section 656 of the Criin. Code. 1906, does not make it obligatory 
upon the mngistrate to hear witnesses liefore issuing a warrant or 
summons for an infraction of Crim. Code, sec. 490. as to the unlawful 
use of beverage trademarks and trade-names, if. after having issued a 
search warrant, the return of the constable shews that a large quan­
tity of bottles, Iwaring the trademark of an opposition company, had 
liven seized in defendant’s possession with bis own label added.

Criminal law (8 IIC—62)—Magistrate iikarino witnesses prior 
to issuing a warrant—Crim. Code 1900, sec. 655.

The magistrate may, under Crim. Code, sec. 655, hear witnesses for 
his own information upon the application for a warrant.

[Ex parte Coffon, 11 Can. Cr. Cas. 49, specially referred to.] 
Indictment, information and complaint (8 II D—22)—More than

ONI PARTICULAR ACT INCLUDED in STATEMENT OP PHE OFF1 NCR— 
Validity of summons—Crim. Code 1906. sec. 490.

The particular acts referred to in the sub-secs of see. 490 of the 
Crim. Code 1906, arc the ingredients of the single offence of the un­
lawful use of a beverage trade mark and the fact that more than 
one of such particular acts is included in the statement of the offence 
as contained in an information or summons, does not invalidate such 
information or summons.

QUE.
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4. Trademark ( 8 IV—2<h—I'm.awi i l use of a iikvkraue tradk-mahk 
on botti.kh—Mens rka.

Some offences require a criminal intent, turn* m». hut that rule 
<l<H‘s not apply to nil criminal offences and in particular does not ap­
ply to the offence under see. 400 of the ('rim. Code, of unlawfully 
using a beverage trade-mark on bottles.

| A*, v. Rcclirith, 7 Can. Cr. ('ns. 450. specially referred to.]

Trial of a charge of using the trade-mark of another upon 
bottles contrary to sec. 490 of the (-rim. Code 1906.

The facts of the case were as follows : Couloinbe is a ginger 
ale manufacturer; he used in his trade, bottles upon which the 
names of other firms were blown and permanently affixed, filled 
the said Itottles with his own ginger ale, labelled the same with 
his label and placed them upon the market for the purpose 
of sale.

It was admitted by the defence that the trade-mark upon 
the bottles was duly registered. The defendant admitted having 
used those bottles, but be had received them through his driver 
in exchange for his own bottles in the course of his trade.

A. Galipcaull, K.C., for complainant.
A. Corriveau. K.C., for defendant.
Lanokmkr, J. :—The defendant is sued in virtue of see. 

490 of the Crim. Code, sub-secs, (a) and (/>). Be fort» pleading 
to the merits, his attorney made two motions to have the sum­
mons dismissed, in which it was alleged :—

Firstly, that before issuing the summons the magistrate 
should have heard witnesses to ascertain the truth of the com

Secondly, that the summons contained several different 
offences.

As to the first objection, before issuing the summons, the 
magistrate had issued a search warrant and the return of the 
constable shewed that one hundred dozen bottles, with the 
label of other manufacturers, were found in the possession 
of the defendant, which was a sufficient justification to issue 
even a warrant.

In the case of a summons, the magistrate is not obliged to 
hear witnesses before issuing it. The doctrine on this point is 
clearly laid down in Daly’s Criminal Procedure, p. 114:

It is the duty of a justice before issuing a warrant to examine upon 
oath the complainant or hi* witne**e* a* to the fact* upon which 
suspicion and belief are founded and to exercise his own judgment 
thereon.

An information stating in general terms that the informant has 
reason to lielievv and did suspect and Itelieve that the party charged 
had committed an offence without stating the grounds of his informa 
tion, and apparently without making them known to the magistrate, 
will not authorize a justice to issue a warrant in the first instance.



6 D.L.R. | The Kino v. Covlombe.

That question of the distinction between a summons and 
a warrant has been dealt with by the Supreme Court of New 
Brunswick in the ease of Ex parte Coffon, 11 Can. Cr. Cas. 48.

Chief Justice Tuck, in delivering the decision of the Court, 
expressed as their opinion, what had been decided in Ex parte 
Boyce, 24 N.B.R. 347, namely :—

A sworn information that the complainant ha* just cause to sus­
pect and believe that the party lias committed a specified offence will 
not authorize a justice to issue his warrant to arrest in the first in 
stance. It is the duty of the justice, before issuing a warrant, to 
examine on oath the complainant or his witnesses as to the facts 
upon which suspicion and belief are founded, and to exercise his own 
judgment thereon.

The distinction is easy to understand : the magistrate must 
take his precautions before ordering to arrest a person. The 
English law protects the liberty of the subject and lie cannot 
be deprived of it except upon serious grounds.

The second objection complained that the summons con­
tained several different offences.

In criminal procedure the summons or indictment is equi­
valent, to the action in civil law : the offence must be indicated 
in such a manner as to shew to the defendant clearly the offence 
he is accused of having committed, and which he is called upon 
to answer. Upon that point I will quote Daly’s Criminal Pro­
cedure, p. 130:—

An indictment should describe the offence charged with such par­
ticularity as will inform tlie accused of the «qiocific acts for which 
lie is called upon to answer. An indictment which merely stated 
the offence in the language of the statute and did not set out the 
particular facts constituting the offence, was quashed : Item v. Beck­
with, 7 Can. Cr. Cas. 450.

Sec also the same author, at p. 128, about information.
In the information the charge must Is* set out in such distinct 

terms that the accused may know exactly what lie has to answer: 
see It. V. Beckwith, 7 Call. Cr. ('as. 450.

Finally, our own Court of Queen’s Bench, in Itcgina v. 
France, 1 Can. Cr. Cas. 321, has affirmed the same principle :—

An information should give a concise and legal description of tlie 
offence charged and should contain tlie same certainty as an indict­
ment, and the description of the charge must include every ingredient 
required by the statute to constitute the offence.

I will also refer to see. 723, sub-sec. 3, of our Crira. Code 
which says :—

The description of any offence in the words of the Aot, or any 
order, by-law, r< i or other document creating the offence, or.
any similar words, shall lie suflicient in law.

Srp also see. 854 of the (’rim. Code.
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Langelivr, J.

What was the offence in the present case? It was the use 
of the trade-mark of another firm to sell his own products. The 
information discloses only one offence with the ingredients 
which constitute it in law, and the summons concludes to one 
offence and one penalty. The two motions are dismissed.

Now let us come to the merits of the case. The offence 
has been clearly proved ; but the learned counsel for the de­
fence invoked the good faith of his client ; he says that he had 
no guilty mind, mens rea.

In general, to constitute a crime, the criminal intent must 
exist ; however, the rule is not inflexible. In many cases the 
law makes criminal the commission of acts although the ac­
cused had no intention to violate the law, so if one breaks a 
law or a by-law concerning public health or the protection of 
the trade, the infraction constitutes a criminal offence, what­
ever might have been the intent of the offender.

The doctrine is well explained in Hardcaatle on the Con­
struction and Effect of Statute Law, 3rd ed., p. 459.

In certain offences the Code says “voluntarily and malici­
ously,” while in some others it does not. In the former the 
criminal intent, mens rea, is needed, not in the other.

There are enactments, said Rrett, J., in H. v. Prince ( 1875), L.R. 2 C. 
C.R. 154, which by their form seem to constitute the prohibited acts 
into crimes, and by virtue of these enactments persons charged with 
the committal of the prohibited acts may lie convicted in the absence 
of the knowledge or intention supposed necessary to constitute a mens 
rea. Such are enactments relating to the sale of intoxicating liquors, 
food, drugs, weights and measures, etc. And the reaaon why it is not 
necessary to prove the existence of a men* rea in persons charged 
with committing olTences against these enactment* is because the) 
do not really constitute the prohibited acts into crimes, but onlx 
prohibit them for the purpose of protecting individual interests of 
individual persons.

That is exactly the ease here. In fact, sec. 490 of our 
Grim. Code reads : “Everyone is guilty of an indictable offence 
who, etc.”

In the section, the words, “voluntarily and maliciously.* 
ve been omitted, although the offence is indictable; it is 

complete by the committal of the prohibited art. even without 
the guilty mind.

The defendant is fined $15.00 and the costs, and in default 
of payment, three months’ imprisonment.

Defendant convicted.
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COREY A CARMICHAEL v. AMERICAN-ABELL CO.

Alberta Supreme Court. Trial before Simmons, J. July 17, 1912.

1. Damages (§111 A4—7U)—Condition a i. s.xi.k Re taking and resale
—Measure of damages.

In nn action by the seller under n conditional «ale contract, after 
the re-taking and re-sale of the goods, the measure of damages for 
which the conditional purchaser is liable in res|ieet of his breach of 
contract where there is un available market for the goods, is, primA 
facie, the difference between the contract price and the price realized 
on the re-sale.

|Section 48 of the Sale of Goods Ordinance, N.W.T. Ord. (Alta. 
Consol. 1011), ch. 30, referred to.]

2. Damages (8 III A 4—70)—Conditional bale—Seller re-takino and
REBELLING—MEASURE OF DAMAGES.

Where the seller under a conditional sale lien for the balance of the 
purchase-price of personal property re takes and re-sells the goods, 
and on the trial of his action for damages against the original pur­
chaser for neglect and refusal to accept and pay for the goods, intro­
duces no evidence as to the amount of the purchase-price upon the 
re-sale, it will be presumed against him that they brought the same 
price on re sale as at the original sale.

This is an action by the plaintiffs for the return of a guar­
antee deposit of $500 on the ground that they had performed the 
conditions imposed by the agreement referred to in the judg­
ment. The defendants counterclaimed for damages.

Judgment was given, after allowing defendants to amend 
their counterclaim, for the plaintiff for $205.

O. II. Clark, K.C., for the plaintiffs.
II. V. O. Savary, for the defendants.

Simmons, J. :—The plaintiffs had the Calgary agency for 
the sale of the Warren Motor Company’s automobiles at Cal­
gary ; and, pursuant to their agency contract, the plaintiffs had 
deposited with the Warren Motor Company the sum of $500. 
Subsequently the defendants obtained from the Warren Motor 
Company a general agency, and it was mutually agreed between 
the plaintiffs and defendants that the plaintiff’s should sell these 
motor cars in Calgary and vicinity under an agency contract 
with the defendants. In pursuance of this arrangement, the 
defendants ordered three cars from the Warren Motor Com­
pany. A day or two after these cars were ordered, the plaintiffs 
and defendants incorporated this agreement in writing (ex­
hibit 1), the material terms of which arc :—

1st. In consideration of an order for....................motor car....................
placed by the party hereto of the second part with the party of the 
first part, the said party of the first part grants to the party of the 
second part the right to sell Warren motor cars in the following 
territory, namely, Calgary and vicinity.

ALTA.
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2nd. It i* agreed that all motor car* shipped hv the said party 
of the first part a* ordered by the said party of the second part, shall 
he paid for by the said second party a* follows:—

( n ) All automobiles to be sold f.o.b. Winnipeg.
(b) A deposit of ten per cent, of the purchase price of each motor 

car to lie made at the time the order for the same i* placed, and a 
sight draft for the balance of the purchase-price to lie attached to 
the bill of lading and paid for by the said party of the second part 
upon presentation. . . .

9th. In consideration of the foregoing agreement*, the party of the 
first part agrees to sell to the party of the second part Warren 
Detroit cars as ordered during the term of this contract, provided the 
said party of the first part has such cars in stock or can procure them 
from the factory ; and the said party of the first part agree* to give 
the said party of the second part discount on car* purchased in 
accordance with the following schedule:—

On 2 cars l.V , on ."I to 5 cars 17 . on 0 to 9 cars 20%.
It is understood the above discounts are to Ik* figured on the Detroit 

list prices. . . .
11th. It is expressly agreed and understood by and lietween the 

parties hereto that the party hereto of the second part is not in 
any way the representative or agent of tin* party of the first part, 
and has no right or authority from the said party of the first part to 
assume any obligations of any kind, express or implied, on behalf of 
the said first party or to bind the said first party thereby. . .

14th. It is agreed and understood by and lietween the parties hereto 
that this agreement expires on the 1st day of August, 1911, and max 
lie terminated by either party for any violation whatsoever of the 
agreements above stated, by immediate notice being served from one 
to the other.
On the left inttrgiti of the agreement is the following en 

«lorsement in writing:—
This contract is for at least If cars;" and on the right margin is the 

endorsement: ‘‘The #.*><10 deposited with us is to lie returned at tIk* 
expiration of this contract, if your accounts are all paid in full. 

Contemporaneously with the execution of this agreement, 
the plaintiffs gave a written order, addressed to the defend­
ants at Winnipeg, for three motor cars to he shipped on or about 
the 1st April. This order provided that

a draft for #.'i90 order on Warren Motor Car Co., which is 10 of 
the purchase-price of the cars ordered above, is attached hereto, and 
1 hereby agree to accept the shipment of tlie aliove ordered cars, and 
to pay freight on same from Winnipeg, and to pay the balance of 
the purchase price, amounting to $ , on presentation of a sight
draft for that amount, with the hill of lading attaclied to it. Sight 
draft is to lie presented through name of bank at ;
aliove cars to lie stored by American-Abell Co. at Calgary, and to I* 
paid for at time of delivery. ... I agree that your responsibility 
for the delivery of the a I Hive ordered goods ceases when the goods un­
delivered to the initial transportation company and receipted for by 
them in good order; and, should any loss or da magi: occur in transit,
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I ngiw to make my claim against the Iranuportatinn company and ALTA.
not to hold you in any wav responsible. ------

1 8.C.
Pursuant to r, three motor cars were shipped by the 1912

defendants to Calgary. The plaintiffs' business was conducted 
by Corey, and lie says that no drafts were presented with bills f, 
of lading when the ears arrived, but the defendants agreed to American 
postpone payment till the plaintiffs could sell the ears. Stin- Ahem. <’<»• 
son, the defendants’ manager, corroborates this, with the modi- simmons,j. 
fient ion that the plaintiffs were to pay for one car, and the de­
fendants would store the other two cars till the plaintiffs could 
sell them. The defendants’ conduct subsequently strongly eor- 
roliorates the plaintiffs’ statement. Both the plaintiffs and 
defendants used the cars for demonstration to prospective pur­
chasers, and both the plaintiffs and defendants also admit that 
they used the cars in their business other than the business 
relating to the sale of Warren cars. Corey says he made a 
complaint to Stinson that the defendants were improperly using 
the cars, and Stinson told him that the cars belonged to the de­
fendants, and they would do as they pleased with them. I accept 
this as correct, and it is quite borne out by the defendants’ 
subsequent conduct, as they offered them for sale in Calgary 
and used them, and finally shipped the cars to Regina without 
notice to the plaintiffs.

The plaintiffs, subsequent to the 1st August, 1911, de­
manded the return of the $500, which was refused ; and they 
brought this action to recover the $500, alleging that they had 
performed all the terms of the written contract and paid all 
moneys due thereunder, and were entitled to the return of the 
$500, pursuant to the said contract. The defendants say that the 
$500 was a part payment of the -price, and that the plain­
tiffs have neglected and refused to pay the balance and accept 
the cars, and have committed a breach of the said contract; and, 
in the alternative, that the defendants are entitled to a set-off 
for freight and storage. The defendants also counterclaim for 
$4,995, the balance of the purchase-price, and for $500 damages 
for breach by the plaintiffs of their covenant to push sales of the 
said cars and advise the defendants of prospective purchasers.

The original agreement, as to the deposit of $500 as a 
guarantee of the due performance by the plaintiffs of the con­
tract of agency, was mutually modified by the written order for 
cars, stipulated that the $500 was to be applied on the
three cars ordered. It seems quite clear that the effect of the 
contract in writing and the order given thereunder was to vest 
the property in the cars in the plaintiffs, subject to the defend­
ants’ lien for the balance of the purchase-price and their con­
sequent right of possession, under their lien, till payment.

The conduct of both the plaintiffs and defendants, suhse-
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quent to the arrival of the cars, is quite inconsistent with any 
appreciation of their respective rights and duties under the 
written contract. On the pleadings, as the parties went to trial, 
1 fail to see how the plaintiffs can succeed in their claim, or how 
the defendants can succeed on their counterclaim.

The plaintiffs allege that they have performed a certain 
agreement in writing, and, in pursuance thereof, are entitled to a 
return of a guarantee deposit of $500, whereas they have failed 
to perform the principal part of the agreement, namely, to 
accept and pay for specific goods ordered by them. The de­
fendants claim damages for breach of the covenant to push sales, 
whereas this is the only part of the agreement which the plain­
tiffs did perform. They used their best efforts to sell, but were 
unsuccessful ; and 1 am unable to find any lack of proper effort 
on their part in this regard. The defendants also counterclaim 
for the balance of the purchase-price, but admit that they re­
moved the cars to another province for the purpose of sale, 
without any notice to the plaintiffs.

1 also find on the evidence that they treated both the pro­
perty and right of possession in the cars as having revested in 
them, apparently because neither the plaintiffs nor the defend­
ants could sell the goods in Calgary. They do not say whether 
the cars have been subsequently sold or not. I cannot see how 
the defendants can maintain an action for the purchase-price. 
Section 27 of the Sales of Goods Ordinance, N.W.T. Ord. 
(Alta., consol. 1911), eh. 39* gives them this right if the buyer 
wrongfully neglects or refuses to pay the purchase-price. The 
defendants, in the first instance, waived their right to cash pay­
ment, and agreed to a conditional credit.

Then they assumed full control over the property and used 
the property in their private and general business, and then 
shipped the property to Regina. They had, prior to this, en­
tered into an arrangement with the plaintiffs to assist the plain­
tiffs in selling the cars and to share commissions for sales.

I find, on the facts, that neither the plaintiffs nor the de­
fendants were able to sell the cars at Calgary ; and that the 
defendants, on their own initiative and without consulting or 
notifying the plaintiffs, decided that there was a better market 
for the cars at Regina than at Calgary, and shipped them to 
Regina for the purposes of sale.

I am unable to deduce from the evidence the intention of the

* Seel ion 27 of tlic Sale of Goods Ordinance, being eh. 30 of the X.W.T. 
Ordinances (Alta.) 1011, is as follows: —

27. Unless otherwise agreed, delivery of the goods and payment of the 
price are concurrent conditions; that is to say. the seller must he ready 
and willing to give possession of the goods to the buyer in exchange for the 
price and the buyer must Ik* ready and willing to pay the price in exchange 
for possession of the goods.
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defendants in relation to their rights against the plaintiffs for 
non-acceptance and non-payment further than can be inferred 
from their acts of waiver uf cash payment, of declaring them­
selves the owners of the goods, and re-shipping the goods to 
Regina for the purpose of sale. It seems to me that the legal 
right of the defendants under sec. 48 of the Sales of Goods 
Ordinance, N.W.T. Ord. (Alta, consol. 1911), ch. 39,* was not 
waived by them.

The defendants, as owners, had a right of resale, with the 
right to recover any deficiency in the amount realized from the 
sale, after allowing for any sum paid by the purchaser on 
account of the purchase-price. Sec Benjamin on Sales, 5th ed., 
p. 960. I propose, therefore, to allow an amendment to the de­
fendants’ counterclaim, allowing them to claim damages for 
the plaintiffs neglecting to accept and pay for the goods, and 
an amendment to the plaintiffs’ claim allowing them to claim 
for the sum of $500 paid on account of the purchase-price.

There is no evidence as to the amount realized on resale; 
and the presumption is, that the goods brought the price for 
which they were originally sold. There is then the claim for 
freight from Winnipeg to Calgary, $195, and storage, .$40, paid 
by the defendants, which is the measure of their damages. The 
plaintiffs are entitled to judgment for the difference between 
these and $500, namely $265, and costs of claim and counter­
claim to oif-set each other.

Judgment for plaintiff.

ALTA.
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"Section 4S of the Sale of Goods Ordinance, being ch. 39 of the N.W.T. 
Ordinances (Alta.) 1911, is as follows:—

4K. Where the buyer wrongfully neglects or refuses to accept and pay 
for the goods the seller may maintain an action against him for damages 
for non-acceptance.

(2) The measure of damages is the estimated loss directly and natur 
ally resulting in the ordinary course of events from the buyer’s breach 
of contract.

(3) Where there is an available market for the goods in question the 
measure of damages is primâ facie to lie ascertained by the difference be­
tween the contract price and the market or current price at the time or 
times when the goods ought to have Is-en accepted or if no time was fixed 
for acceptance then at the time of the refusal to accept.
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When*, under a written agreement, lamh arc wild, the purchase 
price Iteing payable nne-fourth in ciimIi and the balance in three eipial 
consecutive annual instalment*. with a ? ion that upon default
in the payment of principal, interest, taxes, or premiums of insurance, 
or any part thereof, the whole purchase money shall become due ami 
payable; and where the purchaser punctually made the cash payment 
upon the execution of the agreement, hut upon the maturity of the 
first, annual instalment makes di-fault in its payment; and an action 
is brought by the vendor, under such acceleration clause the vendor 
is entitled to have a time fixed within which the purchaser must pay 
the full amount of the purchase money and interest, and, in default 
of payment within the time limited to a declaration that the agm- 
nient has Is-en forfeited, and is null and void, and at an end, and that 
all payments made thereunder and the imprmi*ments on the land are 
the property of tlie vendor in terms of a forfeiture clause contained 
in the contract.

11 naprr v. Auhrrt, 18 Man. II. 17; Wallingford v. Mutual, ."» AX'. 
tl8ô, 705; Mr Fail tien v. Ilrauilon, 8 O.L.It. 610, referred to.]

2. Vknuoh ami ft'itniASKR (g IK—28»—Salk ok land»—Inhtai.mkntm—»
AoCKMEBATIoN CLAI’HK—Rk.I.IKK AH A I NST DK.FAULT.

Where lands are sold under an agreement for payment by annual 
instalments with an acceleration clause making the ent:re purchase 
money due and payable upon default in the payment of any of the 
instalments, such clause is to Is* construed literally and cannot la* re­
lieved against.

| Mr Faillira v. lirawhin, 8 O.L.R. 010, referred to.]

Statement Tins is mi net ion liy tliv vendor ngainst the purchaser of 
land for the purchase money, and in default of payment, can­
cellation of the agreement and forfeiture of the moneys already 
paid thereunder.

Judgment was given for the plaintiff for the amount claimed 
with interest.

A. K. II os hill, K.C., and /*.,/. MoiUaijiti, for the plaintiff. 
A. II. Hudson and I'!. A. Deacon, for the defendant.
Mathers, C.J.K.H. :—The agreement is dated the 12th day 

of April, 1911, and the whole consideration is $58,834.25. Of 
this sum $1 <1,152.31 was paid in cash, and the balance was to 
fall due as follows; $14.227.31 on the 12th day of April, 1912, 
and a like amount on the 12th of April in each of the years 
1913 and 1914. The purchaser did not make the payment which 
fell due on the 12th day of April, 1912.

The agreement provides that in the event of default being 
made in payment of principal, interest, taxes or premiums of 
insurance or any part thereof, the whole purchase money shall 
become due and payable. Under that provision the plaintiffs 
now sue for the recovery of the whole balance payable under the 
agreement, amounting to $45,242.80, together with interest at

D1A
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(» per cent, from the 12th day of April, 1912, to tin* date of pay­
ment.

Sueli case* an Vonpir v. Auhrrt, IS M.R. 17; Wallingford v. 
Muhml, 5 A.( \ (IHf>, ami McFaihli n v. Brandon, S O.L.R. (110. 
make it clear that an acceleration clause of this kind cannot be 
relieved against.

The plaintiffs arc therefore entitled to judgment for the 
amount claimed ami interest thereon from the 12th April, 1912. 
to judgment at 6 per cent.

They are also entitled to have a time fixed within which tin* 
defendant must pay the unpaid balance of principal and interest 
and costs, and in default, to a declaration that the agreement has 
been forfeited and is null and void and at an end, and that all 
payments made thereunder and improvements on the land are 
the property of the plaintiffs; for which purpose there will Is* a 
reference to the Master.

The plaintiffs are entitled to the costs of the action.
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SILLERS v. THE OVERSEERS OF THE POOR, SEC. 26. N. S.
.Vow Seolia Supreme Court, (Iraham, K.J., anil Meai/hcr, IIuhhiII, Ihi/mlale ^ ,, 

ami Ritchie, ,/./. March ‘JS, 19Î2.
1912

1. Poor and ihob laws (8 I—I)—Poor Hki.ik Act ( X.S.)—Vi.aim for 
kitvort—Notick ok claim—Niikkicikncy.

Vniter tin* Poor Relief Act (Nova Scotia) where a pauper wat 
supported on a farm lieluiigiiig to claimant, amt the latter in making 
her claim for a**i*tami* again*! the Itoanl of IheiM»eis of the Poor 
for the district notilieil only one of the three memlierw of the Immir«i 
such notice is hiillieient notice to the overseer* particiilnrly where 
the overwers ho notilieil hail, as a result of the notice, visited the 
pau|M'r and taken her de posit ion he fore a justice of the pence in re­
ference to the claim.

Tins was an action brought under It.S.X.K. 1900, ell. 5(1, sec. statement 
29, the Poor Relief Act, by Annie Sillers, wife of Lang Sillers, 
for tin* maintenance and support of an aged pauper, Agues 
Sillers, the grandmother of the plaintiff's husband. It appeared 
from tin* evidence that the farm of which plaintiff was owner and 
in possession was at one time the property of Agnes Sillers ami 
was sold by her to plaintiff's husband, payment of the purchase- 
price being secured by a mortgage and certain collateral pro­
missory notes. One or more of the notes being overdue and un­
paid plaintiff's husband being threatened with legal proceedings 
disposed of the property to a neighbour for the sum of #1150, 
reserving the right to continue to occupy the place for the period 
of one year. The purchaser received an offer of #800 for the 
place and notified Sillers that he would have to move off at the
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end of the year, but finally sold to plaintiff for the sum of $850. 
Two years later, in 1905, Agnes Sillers came to live with plain­
tiff and her husband and no claim was made for assistance in 
supporting her until the end of February, 1909, when McDonald, 
one of the overseers, was notified and asked for relief. He 
visited the pauper with a justice of the peace and took her depo­
sition and was again notified that plaintiff would look to the 
overseers for assistance, but none was furnished. About a year 
and a half after action was brought, and after the issue of the 
writ the pauper died.

Defendants pleaded generally in denial.
The cause was tried before Patterson, C.C.J., who gave judg­

ment in favour of defendants on the ground that the farm on 
which the pauper was supported was the property of plaintiff’s 
husband and not the property of plaintiff; that the transfer of 
the property to plaintiff was voluntary and made with the inten­
tion of defeating creditors; that the filing of the certificate under 
which plaintiff purported to be carrying on a separate business 
was a mere device to enable her to bring the action; and that 
the notice to one of the overseers, under the circumstances under 
which it was given, was insufficient to bind the others, the over­
seer notified having told plaintiff that she must see the others.

The appeal was allowed.
//. Mcllish, K.C., and J. U. Ross, K.C., for appellant.
W. McDonald, for respondent.

Graham, E.J. :—The appeal must be allowed. Plaintiff’s 
claim was brought to the notice of Hector McDonald, one of 
the overseers of the poor for the district, and this was sufficient 
notice to the other two.

Moreover, the learned trial Judge is mistaken as to the facts. 
Plaintiff purchased the farm from John L. McDonald, to whom 
it had been sold by her husband and paid him the price agreed, 
$850. That transaction was not successfully impeached. She 
was not one of the parties liable to support the pauper. Agnes 
Sillers was supported on the farm owned by the plaintiff. Plain­
tiff’s husband, who was the grandson of the pauper, was not 
competent to do the business, and his wife, the plaintiff, was 
obliged to do it.

I think the overseers are liable.
Meaoiier and Rvssell, JJ., concurred.

Appeal allowed.
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Re PINTO CREEK ELECTION.

Saskatchewan Supreme Court. Lamont, ./. October 2, 1912.

1. Elections (8111'—09)—Recount—Jurisdiction of Coubt to compel
a Judge to hold a re-count—R.S.S. 1909, ch. 3.

The Court ban no jurisdiction under the Saskatchewan Elections 
Act, R.S.S. 1909. ch. 3, or otherwise, to compel the Judge of a District 
Court to hold a recount.

[He f*entre Wellington Election. 44 U.C.Q.B. 132; UtoLeod v. Noble, 
28 O.lt. 528 ; In re Dnbuc, 3 YV.L.R. 248, discussed and followed.]

2. Elections (8II r—(19)—Rioiit to question sufficiency of affidavit
UPON WHICH ORDER for a re-count has been made.

The effect of the Saskatchewan Elections Act. R.S.S. 1909. ch. 3. 
is that, when once a re-count has been ordered by the District Court 
Judge, all questions of the sufficiency of the affidavit upon which the 
order was made are concluded, and no subsequent application cm lw* 
entertained to set aside the order on the ground of the insufficiency of 
the affidavit.

This is an application for an order that Frederick A. G. 
Ouscley, the Judge of the District Court for the judicial dis­
trict of Moose Jaw, do forthwith proceed to conduct a recount 
of the ballots cast in the electoral division of Pinto Creek at 
the election held on the 11th day of July, 1912, in the following 
polling subdivisions, namely, nos. 6, 7, 9, 11, 12, 13, 14, 16, 17, 
18, 19, 20, 21, 22, 25, 26, 28, 30, 32, 34, 35, 36, 37, and 38, in ac­
cordance with the provisions of the Saskatchewan Elections 
Act.

The application was refused.
W. Oswald Smyth, for applicant Marcotte.
D. Buckles, for S. R. Moore.

Lamont, J. :—On the said 11th day of July an election was 
held under the Saskatchewan Elections Act in the said electoral 
division, at which Arthur Marcotte and S. R. Moore were can­
didates. On July 12th, the returning officer opened the ballot 
boxes and added irp the votes polled for each candidate from 
the statements of the deputy returning officers found in the 
boxes, and declared Moore to be elected. On July 24th an ap­
plication under sec. 186 of the Act on behalf of the said Mar­
cotte was made to his Honour Judge Ouseley, the Judge of the 
District Court for the judicial district in which the said elec­
toral division is situated, that he recount and finally add up 
the votes cast in the polling divisions above mentioned, which 
were 23 out of the 38 polls held. The Judge granted the ap­
plication, and made an order fixing the 31st day of July for the 
recount and final adding up of the votes of these 23 polls. That 
was the entire scope of the order as it was drawn up by Mar­
cotte *s solicitors and presented to the Judge for signature. 
On July 31st an application was made to the learned Judge
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for an order setting aside the order he had made on duly 24th, 
on the following grounds, amongst others : that he had no juris­
diction to make it, that it was improvidently and improperly 
granted, and that the atlidavit of Marcotte on which it was 
granted was not sufficient to give him jurisdiction to direct a 
recount to he held. The learned Judge held that Marcotte’a 
affidavit was not sufficient to justify the granting of his first 
order, and lie set that order aside and refused to proceed with 
the recount. When this decision was given the time had elapsed 
within which an application for a recount could he made. Mar­
cotte then applied to me for an order to compel Judge Ouseley 
to proceed with the recount.

The application is op|K>sed on two grounds: (1) on the 
ground that the Supreme Court has no jurisdiction to grant a 
mandamus to compel a recount under the Saskatchewan Elec­
tions Act, and (2) that even if it had, a mandamus should not 
issue because Judge Ouseley had no jurisdiction to order a 
recount, as the affidavit of Marcotte, by which alone he could 
have jurisdiction, was not a compliance with the requirements 
of the statute.

The question whether or not a superior Court has jurisdic­
tion to grant an order directing a recount to lie held has been 
the subject of several judicial decisions. In 1U Ccntrr Wdlinp- 
ton Election, 44 tT.C.Q.B. 132, the County Court Judge had 
directed a recount to lie held, lie counted the ballots at several 
polls, and then, owing to some irregularities in connection with 
poll ti, he refused to complete the recount. An application was 
then made to Chief Justice Hngarty in Chambers for an order 
directing the County Court Judge to proceed with the recount. 
The Chief Justice referred the matter to the Queen’s Bench 
Division, which held that the right of determining all matters 
in connection with the election of memliers of Parliament and 
their right to sit and vote therein was primarily vested in the 
House of Commons, and that the Court had only such juris­
diction over election matters as had been expressly delegated 
to them by Parliament, and that, as the election Act then in 
force had not conferred upon the High Court of Justice auth­
ority to make an order compelling a County Court Judge to 
make a recount, the Court had no jurisdiction to grant the 
order. Subsequently to this decision, Parliament amended the 
Dominion Elections Act by providing that in case of the omis­
sion, neglect or refusal of the Judge to observe the provisions 
of the Act in respect to a recount, an at ion would lie to
a Judge of a superior Court for an order directing the Judge 
authorised to hold the recount to proceed with the same.

In McLeod v. Soblt, 28 O.R. 528, the right of a superior

4
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with a rmmnt wax before the Court for consideration. In that 
case. Judge Dartnell, the County Court Judge, had appointed 
a day upon which he would recount the votes cast in an elec­
tion under the Dominion Elections Act. Before the arrival of 
the day tixed an injunction had been obtained from a Judge of 
the High Court of Ontario staying the proceedings before Judge 
Dartnell and restraining the returning officer from producing 
to him the packages containing the ballots. Notwithstanding 
this injunction. Judge Dartnell proceeded with the recount, 
and the returning officer produced to him the packages contain­
ing the ballots. The plaintiff, the defeated candidate, then 
moved to commit the returning officer for of Court in
not obeying the injunction. The Court held that the House of 
Commons had the right to determine all matters concern­
ing the election of its own members and their rights to sit in 
Parliament, unless such right had been delegated to the Courts, 
that the right to restrain the County Court Judge from proceed­
ing with the recount had not been so delegated, and the High 
Court, therefore, had no jurisdiction to grant the injunction. 
The injunction was therefore invalid, and disobedience to it 
was not contempt.

The sam question came liefore the Courts of the North- 
West Territories in the case of In re Public, 3 W.L.R. 248. 
There an ion was made to compel the clerk of the
executive council for the Province of Alberta to give notice in 
the official gazette of the election of the applicant Dubuc as a 
member of the first Legislative Assembly of Alberta for the 
electoral district of Pence River. Mr. Justice Scott, before 
whom the matter came, following the cases above cited, held 
that the Court had no jurisdiction to grant the application. 
At p. 251 he said :—

The juriadivtion of thU Court in limileil to the jurisdiction exer­
cised by the superior Courts of civil and criminal jurisdiction in 
England, and, as none of those Courts have, in the absence of a statu­
tory enactment conferring it. jurisdiction over matters pertaining to 
elections to the House of Commons there, I do not see that this Court 
can, in the ubsenee of any such enactment, exercise any such juris­
diction over matters pertaining to elections to the legislature of this 
province.
These authorities make it very clear that the Supreme Court 

of this Province has no jurisdiction to compel the Judge of a 
District Court to hold a recount under the Saskatchewan Elec­
tions Act unless that jurisdiction has been expressly given to 
the Court by the Legislature. It was " by counsel for
Marcotte that no such jurisdiction had been given. 1 am, there­
fore, of opinion that 1 have no jurisdiction to entertain this ap­
plication. It is quite competent for the Legislature of this pro­
vince to delegate to the Supreme Court jurisdiction to compel
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ft District Court Judge to hold » recount under the Provincial 
Elections Act, but until the Legislature does delegate that power 
to the Court, the Court is powerless to interfere. As to the 
second of the above objections, I am of opinion, notwithstanding 
the decisions referred to by the learned Judge, and which he 
followed, that, the affidavit of Marcotte was sufficient to give 
him jurisdiction to hold a recount, although the order should 
have been for a recount or final adding up of the total votes 
cast, not merely the votes in certain specified polls. All that 
the statute requires is that it shall In* made to appear to the 
Judge by affidavit that a deputy returning officer has impro­
perly counted or improperly rejected any ballot paper, or that 
lie made an inaccurate statement of the ballots east for any 
candidate, or that the returning officer improperly added up 
the votes east (see. 18(>). Marcotte in his affidavit expressly 
alleged that he was one of the candidates at the election, that 
the deputy returning officers at each of certain polls (giving 
the numbers of the polls) made an incorrect statement of the 
ballots cast for himself, as one of the candidates, and for S. R. 
Moore, the other candidate, and that the returning officer im­
properly added up the votes, by adding in the votes east at 
said specified polls. This affidavit the Judge apparently ac­
cepted, otherwise he could not have made the order which he 
did make. His mind, therefore, at that time must have been 
satisfied that some one of the things complained of had been 
done. Under the wording of the statute, all that is required is 
that such shall be made to appear to him by affidavit. Ilis is 
the discretion, and if the allegations in the affidavit satisfy him 
that the things complained of were done, and he appoints a time 
and place for a recount, I cannot see how it can subsequently lie 
said that the affidavit did not make it appear to him that the 
things complained of had been done. When application is 
made to him for a recount and the affidavit supporting it read, 
it is his duty to refuse to appoint a date unless it is made to 
appear to him that some one of the things set out in sec. 18(> of 
the Act, (a) to (d) inclusive, has been done. If the material 
is insufficient to satisfy his mind, and he refuses to direct a r«- 
count to lie held, the applicant would have until the expiration 
of the time provided by the statute to repeat the application on 
proper material; but if the affidavit does satisfy his mind and 
he accepts it as sufficient and orders a recount, 1 am of opinion 
that it was the intention of the Legislature that that should hr 
conclusive of the matter, and that no subsequent application 
would lie entertained to set aside the order on the ground of 
the insufficiency of the affidavit. As, however, I have no juris­
diction to entertain the application, it must lie refused with
C08,S" Application refused.
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NICHOLS 4 SHEPARD CO. v. SKEDANUK. ALIA
(Decision No. 2.)

Alberta Court, Harvey, C.J., Stuart, Simmon*, and Walsh, JJ. 1912
October 4. 1912. ___

Oct. 4
1. DISCOVERY AXI» INSPECTION ( fi IV—31 )—EXAMIN ATION* OK AN OFFICER

i l A COKI'OKATION S.vl.KH AOENT Al IIKKT V Si I'REMK Cot RT Rfl.E
224.

A mvmlier of u firm, » part only of tin* Ini nine»* of which U to 
eflWt *ale* of the wares of an incor|mrat«Ml company on commission, 
who ha-* in* authority to dose Midi sales nr to hi ml the company hy con­
tract. ami In- no other connection with the company, cannot he ex­
amined for discovery as an olllcer of the company under the Alberta 
Supreme Court Rules.

| Morrison v. Urand Trunk- It. Co., 5 O.L.R. 3S. discussed and fol­
lowed; McIioIh v. Skedanuk (No. 1), 4 D.L.R. 450, reversed on appeal.]

2. Discovery am» inspection <6 IV—31)—Examination ok okficer of
cori*oration—What qi estions to he a nswerei»—Vrinthi no of
INFORMATION FROM OTHERS.

One who is examined for discovery as an olllcer of a corporation 
under the Alberta Supreme Court Rules mud not only answer as to 
his individual knowledge, hut must also obtain such further informa­
tion from other olllcers. servants and agents of the corporation as 
will enable him to answer all proper questions, or must shew su 111- 
cieut reason for not doing so.

[Southirarl: Water Co. v. Quirk. 3 Q.B.D. 315; and Iterkclcy V.
Standard [tisenulit Co., 13 Ch. I). 97. followed ; see also Bray on Dis­
covery. pp. 138 ct scq.]

Tins is an appeal from an order of Beck, J., 4 D.L.R. 4Ô0, statement 
21 XV.Ij.R. 401. for the examination of one Alexander Shandro 
as an officer of the plaint ill" company.

The appeal was allowed with costs, and the application below 
dismissed with costs.

Frank Ford, K.C., for plaintiff (appellant).
S. A. Did,son, for defendant (respondent).

Harvey, C.J. :—The action is to establish a caveat filed to nmey. c.j. 
support a mortgage from the defendant to the plaintiff, which 
the plaintiff is unable to register owing to the non-production 
of the duplicate certificate of title. The defence is that if the 
mortgage was signed by the defendant the execution was ob­
tained by the fraud of Alexander Shandro, the defendant be­
lieving that he was signing an order for machinery only.

In support of the application was read the affidavit of a 
solicitor in the office of the defendant’s solicitor who stated that 
he was informed by the defendant that the said Shandro was the 
person who canvassed the defendant for the purpose of selling 
a threshing outfit and was the only person representing the 
plaintiff company that the defendant knew or had any dealing 
with and further stating that from information received from 
the defendant he believed that Shandro
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is engaged with tlie pluintiir eompany in such n capacity ami that he 
is the person with authority to deal with third parties for and on 
behalf of the plaintiffs and that lie is a fit and proper officer of the 
company for the purpose of examination for discovery.

In answer to this affidavit was rend the affidavit of the gen­
eral collection agent of the plaintiff company who stated that 
Shandro was a member of the firm of Shandro Bros, of Shandro, 
Alberta, who were allowed commission by the plaintiff eompany 
for finding purchasers of plaintiffs’ machinery, but have no 
authority to close sales or bind the company by contract and 
are not officers of the company and have no other connection 
with the eompany and further stating that he is informed by 
them that they are engaged in other lines of business.

1 find it a little difficult to see how, even with the broadest 
meaning that can be given to the word officer, a member of a 
firm, a part only of whose business is the effecting of sales of 
the company’s wares on commission, can be said to be an officer 
of the company. The learned Judge refers to some Ontario 
eases in which a very liberal interpretation, indeed, was given 
to the word “officer” used in this connection by single Judges. 
The matter, however, was considered at much later date by the 
Ontario Court of Appeal in Morrison v. Grand Trunk R. Co. 
(1902), 5 O.L.R. 38, a consideration of which indicates that the 
earlier decisions had gone much too far. The purpose of an 
examination for discovery under our rules as they exist at 
present is two-fold, the first, and perhaps the primary one, to 
obtain discovery or information as to the facts, and the second, 
a very important one, to obtain admissions which may be used 
in evidence against the party who or whose officer is examined. 
Our rule 224 as amended in 1902 permits the examination of 
the officer of a corporation to be used as evidence in the same 
way as the examination of a party. This right did not exist in 
Ontario at the time some of the eases cited were decided, and 
it was pointed out that the examination could not be used in 
that way, but was for the purpose of information only. In 
Morrison v. Grand Trunk R. Co., 5 O.L.R. 38, Osler. J.A.. at p. 
40, says :—

The whole question of examination for discovery of officer* of a 
corporation is full of difficulty, which might lie solved in one direction 
perhaps, by treating the word officer as merely a synonym for servant, 
and regarding those as convertible terms. This if not actually de­
cided appears to lie the result of the decision in the Court below, but 
1 am not prepared to go as far as to give the former word the wide 
meaning contended for. There would indeed lie no practical harm in 
doing so were the rules ns to the use which may In* made of the 
deposition of the person examined the same as they were when 
Leitch's case was decided, when they could not lie rend against the 
corporation, if at all, unless the latter took part in the examination. 
. . It might In* quite reasonable to examine for discovery merely any
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oflicer or servant of a corporation, but to allow this examination to lie 
iim'iI as evidence against the corporation in the name way as that of 
a natural person may be used, against himself, is a practice, the 
justice of which, in many cases at all events, is not so clear.

At p. 41 Maclennan, J.A., says:—
At the time of our decision in Lcitrh'a Cfiara, i:t I'.R. (Ont.), .lilt), the 

otlicers of corporations could only be examined 1m-fore trial for pur­
poses of discovery and the depositions could not In- read against the 
corporation, I thought and held in that case that the rule applied to 
every oflicer of a corporation who might reasonably lie supposed to 
possess knowledge of the facts, discovery of which was sought. If 
the depositions could at that time have been read against the cor- 
]Miration, 1 think I would mit have put so wide a construction upon 
the rule.

And Moss, J.A. (now C.J.O.), the only other Judge who gave 
reasons, at p. 43, says:—

in endeavouring to ascertain whether any named jierson does or 
does not come within the term “ollieer" as used in the rule, it is of 
course essential to bear in mi <1 its object and purpose.
And again on page 43:—

Neither under the English order nor under rule -b'19 has it Isvn 
held, as far as I am aware, that the right to interrogate or examine 
for discovery is intended to Is* more extensive in the case of a cor­
poration party than in that of an individual party. . . . Speaking 
generally, I would sny that the oflicer of a corporation who, if there 
was no action, would lie looked upon as the projicr officer to net and 
speak on behalf «if and to bind the corporation in the kind of trans­
action or occurrence out of which the action arose, would, />rimd fnvir, 
lie the proper oflicer t«i be examined in the first instance under rule 
430. And I would venture to say further that the fact that a jierson 
holding some jiosition of subordinate rank or grade which some might 
call an ollice, hapjicncd to be the jierson whose dealing or conduct 
had given rise to the action, ought not necessarily to subject such 
jierson t«i examination on liehalf «if the corporation for the jinrposes 
of discovery any more than if lie was an oflicer or employee under an 
individual party to an action.

It appears to me that the above ease effectually disposes of 
the authoritative value of the earlier cases in interpreting our 
rule which has the conseqlienees it has and inasmuch as in the 
following year (1003) the Ontario rule was amended in accord­
ance with the suggestion of Osler, J.A., to provide for the ex­
amination of any officer or servant with the proviso that such 
examination shall not be used as evidence, thus limiting its pur­
pose to the sole one of discovery, any subsequent decisions would 
lie of little value for our rules.

The remarks of Moss, J.A., appeal to one with much force. 
If the plaintiff were a natural person, instead of an artificial 
person, the defendant would lie limited in his right to examina­
tion to the plaintiff alone, hut it would not follow that he could
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Simmons, J.

not get the information which is alone in the agent’s possession, 
for it is pointed out by Dray on Discovery, pp. 138-9, that the 
information of the agent is the information of the principal and 
must be disclosed by the principal. He says :—

Where a party is interrogated as to matters done or omitted to be 
done by his agents and servants in the course of their employment, 
lie does not sullleientlv answer by saying that he does not know, anil 
that he has mi information on the subject. He is lmund to go further 
and obtain information from such agents or servants of his, or he 
must shew suflicient reason for not doing it.
It is true our method of obtaining discovery is by vira voce 

examination instead of by interrogatories, to which a reasonable 
time is for making answer, but I see no reason why the
principle may not be applied to the one as well as the other. 
The person attending for examination could acquaint himself 
with the facts which are within the knowledge of his agents or 
servants which they had acquired in that capacity before attend­
ing to he examined or the examination could lie adjourned to 
permit of this being done, so that full discovery could be made 
by the party himself. The same principle can he applied in the 
east* of corporations and the information obtained without un­
duly straining the meaning of the word “officer.” In Southwark 
Water Co. v. Quick, 3 Q.B.D. 315, at p. 321, Cotton, L.J., says:—

Directors of a company in answering interrogatories must not only 
answer ns to their individual knowledge but in answering for the com­
pany they must get such information ns they can from other ser 
vents of the company who jiersonally have conducted the transaction 
in question, and they cannot properly answer interrogatories by say­
ing they know nothing about the matter, when it is in their power 
to obtain information from other servants of the company who may 
have | terminal knowledge of the facts.

In Berkeley v. Standard Discount Co. (1879), 13 Ch. 1). 97. 
at p. 99, Jessel, W.R., says :—

The company has as much interest as anybody else in seeing that 
the proper man should answer, liecause the effect of the answer may 
lie very serious as regards the position of the company.

Both on principle and on authority, therefore, it appears to 
me that there is no justification for holding that Shandro is an 
officer of the company for the purpose of examination for dis­
covery and the appeal should be " * with costs and the appli­
cation below dismissed with costs to the plaintiff in the cause in 
any event.

Stv.xrt, Simmons and Walsh, JJ„ concurred.
A pin at allowed.

A2C

A2C
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Re De BLOIS TRUSTS. n.S.

Supreme Court of Vora Scotia. I’usscll, ./., in Chambers. Map 29. 1912. g (j

1. Wills (8 HID—91)—Who may take—Devise to wife of attkktixg
witness—R.S.N.S. 1990, t n. 120, sec. 12.

A devise of property to the wife of an attesting witness to a will, is 
void under section 12 of the Wills Act (oh. 120, K.S.X.S.)

2. Wills (8 Ml L—198m)—Devise—Division of residue—Absolute gift.
An absolute gift to the several jiersoiis named and not one to the 

executor in trust, is created by a devise of tlie residue of the testator's 
estate to such executor, subject to certain payments to |iersons mimed, 
which was followed by a clause making the executor residuary legatee 
“after all of the above liequests"’ have been faithfully carried out.

3. Wills (8 NIK—115)—Partial intestacy—Bequest to wife of an
ATTESTING WITNESS.

A partial intestacy results where a testator devised and bequeathed 
the residue of his estate to a daughter whose husband was one of the 
attesting witnesses to the execution of the will.

4. Wills (8 IMF—115)—Partial intestacy—Void bequest—Legacy to
---- or p| RR......

A legacy bequeathed to --------  of l’errotte, not being identified in
any way in the will, is void for uncertainty, and in respect thereof a 
partial intestacy results.

The following questions were submitted to the Court by statement 
originating summons :—

1. Whether the fact that one of the two witnesses to the said 
will is the husband of the said Emily C. McCormick, invalidates 
or in any way affects the legacies and bequests made thereunder 
in favour of the following respondents, viz. : The Diocesan 
Synod of Nova Scotia, Henry de Blois, Leonas de Blois, Eleanor 
de Blois, Frederick C. de Blois, W M. de Blois and Henry 
Gordon McCormick.

2. Whether there has been an intestacy in respect of any 
portion of the estate of said Rev. Henry D. de Blois, and if so 
what portion.

3. Such further and other relief as the circumstances of the 
case may require.

4. How the costs of the application hereunder will be dis­
posed of. *

5. Whether the widow of the deceased is entitled to take un­
der the will, and also to share in the intestate portion of said 
estate.

S'. Uogcrs, K.C., for executors of will of Henry D. de Blois.
//. Mdlish, K.C., for the Diocesan Synod ct al.
W. E. Uoscoc, K.C., and F. IV. Harris, for Charlotte Cor­

bitt ct al.
Daniel Owen, for certain attaching creditors of Win. de 

Blois.

1
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Russell, J. :—The late Rev. II. I), de Blois by his last will 
and testament left certain property to his wife and made his 
daughter, who is the wife of one of the two attesting witnesses, 
his residuary legatee. Of course, the bequests to her must fail 
under the provisions of sec. 12 of the Wills Act (eh. 120 R.S.), 
but the question arises whether the gift must fail in so far as 
she is merely a trustee for other persons. It has been decided 
under the corresponding clause of the English Wills Act, that 
a gift in trust does not become void, but the English statute is 
in different terms from the statute of Nova Scotia.

The English statute enacts that if any person shall attest 
to the execution “of any will to whom or to whose wife or hus­
band any beneficial devise, legacy estate, interest or gift, etc. 
(other than and except charges and directions for the payment 
of any debt or debts), shall lie thereby given or made such de­
vise, etc., shall so far only as concerns such person ... or 
the wife, or husband of such person, or any person claiming 
under such person or wife or husband, be utterly null and void.”

The statute of this province omits the word “beneficial.” 
but it contains the same exception as the English statute with 
respect to charges for the payment of debts. It omits also the 
very important words “so far only as concerns such person, 
etc.”

If the statute is to be understood according to its letter, it 
will permit a witness to attest the execution of a will, who is 
directly interested in its validity as a creditor, whose debt is 
charged upon the estate, while it will disqualify a witness from 
taking under the will, who has no interest whatever in its 
validity, being a mere trustee for other persons, and if the de­
vise or bequest to such trustee is to be absolutely void the per­
sons beneficially interested, although not in any way concerned 
in the execution of the will, must forfeit the bounty intended 
for them by the testator.

It is needless to say that this is a result that never could 
have been in the contemplation of the Legislature when the 
statute was passed, but it does not follow that it may not be 
the necessary and inevitable construction of the statute and I 
am not sure that anything short of the discarded method of an 
equitable interpretation would be sufficient to make the statute 
a reasonable and just enactment. Such a construction I fear 
would, in the language of Gray, J., in Sullivan v. Sullivan, 106 
Mass. 47

lie foun iod rather upon a conjecture of the unexpressed intent of the 
Législature or a consideration of what they might wisely have enacted, 
than upon n sound exposition of the statute by which their intent 
has been manifested.

The gift to the daughter is made in the form of a bequest of 
the residue “subject, however, to all the conditions hereinafter
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expressed,” first to pay, if possible, within one year after testa­
tor s decease $400 to the widows and orphans fund of the 
Diocesan Society, secondly, thirdly, fourthly and fifthly to pay 
certain other persons, certain other sums. There is then a 
change in the formula and the paragraph numbered “sixthly 
seems to he an independent direction that $100 he placed in 
the savings hank for the benefit of a grandson. “Seventhly” 
follows another gift of the residue to the daughter. “Eighthly” 
he wills and devises that on the death of his wife the property, 
real and personal, given her for life is to go one half to the 
daughter and the other to be divided among a designated family 
of grandsons. “Ninthly, after all the above bequests of this my 
last will and testament have been faithfully carried out, 1 make 
and appoint my daughter Emily C. McCormick my residuary 
legatee.”

I think it will not he unduly straining the language used in 
this extremely inartificial document to hold that the testator 
was treating the sums payable to the widows and orphans fund 
and the others provided for in the clauses numbered secondly, 
thirdly, fourthly, and fifthly as bequests to the various other 
persons therein named. When the testator thus speaks in the 
clause numbered ninthly of “all the above bequests” it seems 
fairly arguable that he cannot he referring to the bequest of 
the residue to the daughter. I mean the first such bequest to 
the daughter, immediately after the provisions for the wife. 
When that bequest has been faithfully carried out there is noth­
ing left of which to make her the residuary legatee. The testa­
tor must, therefore, have had in mind the several gifts to the
widow ami orphans fund, the bequest to----- of Perrotte and the
others numbered thirdly, fourthly, etc. It is important in this 
connection to observe that the daughter is also one of the exe­
cutrices of the will, the widow being the other executrix. If 
the provisions in question arc to be interpreted as bequests to 
those persons the effect of the will in this respect is simply a 
direction to the daughter as executrix to discharge her duty as 
such.

I, therefore, answer the question propounded in the origin­
ating summons as follows :—

The liequests to the Diocesan Synod, Henry de Blois, Leonas 
de Blois and the other children of Ilenry 1). de Blois and to 
Frederick de Blois and Henry (lordon McCormick are not in­
validated.

There has lieen an intestacy in respect of all the property 
purporting to lie devised and bequeathed beneficially to the 
daughter Emily McCormick ami the legacy to-------- of Perrotte.

The fifth question, I understand, is not pressed.
The costs of the application will eoine out of the estate.

Declaration accordingly.

N. S.
s.c.
1012

Rk
!>k Hums
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LORRAINE et al. v. NORRIE.

A'ora Seolia Su/nvitie Cuurt, Sir Charlen Totnuthrml. Meagher, RumscII, 
anti Urgadale, JJ. Mnrvh 12, 1912.

1. Wat km (8 II A—<19 )—OmwiTK riparian ownfrh- -Right to main
TAIN WING DAMN AND IIANK I ININU.

Tho owner of farm lund*. adjoining a river, i* within hi* legal 
rigid* in protecting hi* land* against the inroad* of the river, hy the 
eon*truetion of wing-dam*, or b ink lining, m» far a* ueee»*»ry for 
that purpose, hut i* not ju*tilie<l in erecting or maintaining such 
Mtructure*. *o a* to injure the land* of proprietor* on the oppo*ite 
hank of the river, nor ho a* to alter the channel of tlie river to the 
detriment of the land* of hi* opposite neighbour*.

|Ore, Hiring v. Volqahoun, 2 A.V. 8.19} Hickcll v. 1/orris, Lit. 1 
H.U 8c. 47, referred to.]

2. Appkai. (9 VII \f—SOH)—Fi.niunom of pact—Trial wimovr a ji hy.
rpon the (|ue*tion a* to wind her the owner of farm land*, eon 

tiguou* to a river, in proteeting hi* land* again*! the inroad* of tin- 
river by the construction of wing darn*, ha* exceeded hi* right of d« 
fence. and no eon*tructed and maintained the wing dam* a* to injure 
the land* of proprietor* on the opposite hank of the liver, or *<» a* 
to alter the channel of the river to the detriment of the land* of 
hi* opposite neighbour*; if the trial Judge, trying the ea*e without 
a jury, Hnd* against the defendant, tho np|»ell.ite Court will eon*ider 
whether the evidence for the ib-fendant i* of *ueh a strong and over­
whelming character a* to justify the overturning of the llnding of 
the trial Judge, and when unable. u|m»ii the whole case presented by 
the defence, to discover any such preponderating testimony, the 
llnding will not be disturbed.

3. Nvihaxckh (I IIC—48)—Ahati.no a ni ihanck—Ashai i.t—Coi nti.i*.
AHMAfl.T AMI HATTKRY—l)AMAtik* —ThKHCAHH "All INITIO.”

The law only ju*tilie* the abatement of a nui*ai)cc by a private 
individual where the right can lie exercised without disturbing tin- 
public peace ; and. in an action, w here the plaint ill", a riparian owner, 
with team* and men in force, enter* the land* of a itcigh'iout (tin- 
defendant), and proceed* to eut down and remove a wing dam 
thereon, on the ground that it constitute* a iiutwaiiv.- causing dani.ig- 
to tin- plaint ill"* land*; and where the defendant, while resisting this 
action, wa* assaulted and beaten severely by the plaintiff, it appear 
ing that, while the defendant did commit the lir*t assault in «I» 
fence of the wing dam. the plaintiff and hi* associate* retaliated, 
throwing him down and otherwise maltreating him ; there is m 
justification for the excessive Is-ating. and tla- plaintiff i* liable in 
damages.

| lllaek»toiie. .1 Com. .1; 1‘crrit v. Filzhoice, H Q.B. 737} Six fin 
pew/ers* four. 8 Rep. 14flo, referred to.)

Action liy the plaintiff .lames Lorraine hh owner ami occupier 
ami tin* plaintitT l‘erley Lorraine as occupier of a farm at North 
river, in the county of Colchester, lioumleil on the ea*t ami 
tainth hy Haiti North river against Refendant as owner ami oeen- 
pier of a farm hounded on the west hy Haiti river, claiming 
tlamagt-H for olistrueting the flow of Haiti river ami diverting the 
course of the name from its ordinary channel, whereby, it was 
alleged, the plaint ilia’ land wan cut away anti damaged ami 
breakwater* erected by the plaintiff* on their own land for the 
protection thereof were undermined anti destroyed.
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Defendant denied the diversion complained of and counter* 
claimed in damages for the erection of plaintiffs’ breakwaters 
whereby, as he alleged, the water of the river was diverted from 
its natural course and driven against the land of defendant, 
whereby said land was cut away and overflowed and damaged.

Also for trespass in breaking and entering defendant’s farm 
and tearing down and partially destroying the breakwater or 
wing-dam erected by defendant.

Also for an assault committed by the plaintiff Per ley Lor­
raine upon defendant on the occasion last referred to by striking 
him over the head with the butt or end of a whip whereby de­
fendant was severely injured.

The judgment of Graham, K.J., appealed from, is as 
follows :—

Graham, K.J. : -There is an action and a counterclaim. The o«hem. bj. 
plaintiffs and the defendant own land on opposite sides of the 
North river, in Colchester county, not quite a mile above tide 
water. Part of the land of each on tin* river is low in places, 
and in times of freshets the water overflows the banks. At low 
water there appears to be a very considerable area of dry 1 teach 
on both sides, but at different points. This overflowing will ac­
count for the erection of the wing-dams by the defendant and 
the breakwater bv the plaintiff.

The plaintiff’s breakwater on the west side of the river, run­
ning longitudinally along the bank and consisting of trees, logs, 
brush and stones, was built as far back as 187f>. The spur, 
which retreats back from the river at right angles or nearly so. 
joining the upper end of the breakwater, was constructed some 
years later but more than twenty years before action, as the 
plaintiff Pcrle.v Lorraine proves. The other plaintiff, honestly 
enough, was confused about the date.

The breakwater is now 1(»0 chains along the kink, and the 
spur 7ô links.

Now. these structures, as originally erected or kept up. arc 
not. as I understand it, complained of in this case. Probably the 
statute has given the plaintiffs a prescriptive right to them:
Garrett on Nuisances, flrd cd., p. fl. Hut in August or Septem­
ber. 1908, after a freshet in duly of that year, the plaintiff re­
paired them and, it is claimed, raised them alstvc the original 
height. The next previous repairing had been done in 1902.
This alleged raising was after the defendant, on his side, had 
constructed his upper wing-dam nearly opposite but slightly 
above on the mer.

This upper wing-dar ' trees, brush and stone was con­
structed in the autumn oi 1906. It ran from the defendant’s 
bank into the lied of the river at nearly right angles, its course 
being S. 84 degrees \\\, ami the river S. 18 degrees \\\, a dis-
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tance of 1.68 chains, having between its outer end and the plain­
tiffs’ hank on the other side a distance of 75 links for the water 
of the river.

Later, the defendant constructed on his side below, at a dis­
tance of 1.82 chains, at the base from the other wing-dam what 
is called the lower or second wing-dam. The first half was con­
structed in September, 1908, and the outer half in March, 1909, 
It extends in length a distance of five chains but it starts diagon­
ally into the river bed, and at its outer end is 1.80 chains from 
the bank, leaving but fifty links from the other bank for the 
water of the river. It is of the same material as the other. It, 
if not the upper one as well, is even at low water submerged at 
the outer end. All of the witnesses agree that a wing-dam con­
structed at an oblique angle to the current, as this one was, was 
better adapted to deflect the current of the river and divert it 
against the opposite bank, than a wing-dam at right angles to 
the current. It was, however, pointed out that in the course of 
time in the latter ease, a similar action is in time produced ow­
ing to the right angle of the obstruction becoming an oblique 
angle through it being tilled up with the deposits of gravel. 
These wing-dams not only deflect the current but the volume and 
velocity of the water is greatly increased at their outward ends. 
There is thus caused scouring, and when the water escapes the 
confines of the wing-dams part of it eddies around the ends and 
gravel is deposited in the slack water below the dams. The level 
of the water is raised on the other side. In course of time 
much gravel has lodged lietween these two wing-dams, and this 
has a tendency to force the water over against the plaintiffs’ 
land.

The weight of evidence shews that the current has scoured 
beneath the foundations of the plaintiffs’ breakwater, and this is 
due to the upper wing-dam, now assisted, in my opinion, by tie- 
lower one. The theory put forward by one of the defendant’s 
engineers that this was due to another obstacle in the river, 
namely, some wood from a liank-lining of McKay’s that has 
drifted away and stranded on the gravel now lodged al»ove tin 
upper wing-dam, may have caused the change of current and 
scouring, is, I think, untenable. The scouring was also produced 
before the wood went adrift and lodged there. That happened 
the winter before the trial and after the action was brought. 
But in any event I do not think it is the single cause of tie- 
damage now produced on the plaintiff’s side. The lower wing 
dam is a very aggressive structure. Its effect is to deflect tie- 
current against the opposite side and by forming a permanent 
channel to cut off the plaintiffs’ land.

I think that the construction of these wing-dams cannot be 
justified. Parts of them are in the bed of the river. They an*
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not merely a protection and defence of the defendant’k land. 
They exceed that : they are aggressive, and they are materially 
injuring the plaintiffs’ land.

Th<‘ defendant justifies the construction of the upper one on 
the theory that the current was diverted upon his land by a 
hank-lining put in on the other side by the adjoining owner, 
McKay. But long before that, years ago, his father had placed 
similar, hut shorter, structures near this on different sites when 
there was no bank-lining, on the other side. Besides, McKay’s 
action would not justify the defendant in injuring the plaintiffs, 
and, as I have intimated, this goes lieyond defence; it is ag­
gressive. The lower one was, in my opinion, put in with the 
following view: Not far below that point, the river turns sharply 
from running south to running west, and the defendant’s hank 
(it is intervale), on this new course, has to resist the force of 
the current running from the north. The defendant thinks it 
would he expensive to keep up a hank-lining along there for the 
protection of his intervale, and that the lower wing-dam above, 
by diverting the current, is a cheaper and more effective thing, 
and that is, no doubt, so.

But it is only done at the expense of the plaintiff’s land. If 
the defendant succeeds in maintaining his lower wing-dam the 
river, 1 think, would cut a new channel (a short cut it is true) 
diagonally across the plaintiff’s land instead of following the 
two sides. Even granting the alleged raising of the plaintiff’s 
breakwater and spur and that this is what actually affects the 
defendant’s land, such an obstruction cannot be justified.

The Lord Chancellor (Chelmsford in Rickrtt v. Morris, L.K. 
1 II.L. Sc. 47, at p. 56, said :—

The proprietors on the hank* of n river are cut it UmI to protect their 
property from the invasion of the water by tmihling a bulwark ripir 
municmUr vauna, but even in this necessary defence of tlieniselves they 
are not at liliertv so to conduct their operations as to do any actual 
injury to the property on the opposite side of the river.
And in the case of Orr Ewing v. Colqnkoun, 2 App. Cas. S:$0, 

Lord Blackburn, at p. 847, quotes from a decree prepared by 
Lord Eldon in the House of Lords, Mnuics v. Lord lircadalbanc, 
:i Bligh N.8. 414, at p. 42:1, that the

respondent ought to lie prohibited and interdicted from the further 
erection of any bulwark or any other opus nianufartum upon the 
hanks of the Tay which may have the effect of diverting the stream of 
the river in times of flood from its accustomed course and throwing 
the same upon lands of the appellant.
There is this comilary to the principle quoted from Lord 

Chelmsford and it will be found in the case of Trafford v. Ileg., 
8 Bing. 204, 2 C. & J. 265, in Exchequer Chamber. 1 quote from 
the reporter’s note:—
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If an iii|U<*(luvt Ik* built ho a* in times of flood to pen back the 
water of a river and eau ne it to overflow the lands of the adjoining 
proprietors they may raise fender* to protect their land* even though 
the water of the river lie tliereby forced against and endanger the 
aqueduct, unless by the construction or raising of the fenders the 
proprietors impede what was before the erection of the aqueduct the 
ancient and accustomed course for the escape of the waters in time 
of flood. I also cite Farquharnon v. Farquharson (1741), Morrison, 
Diet. 12. 771*. referred to in Mcnsû’H v. I.nnl Uremia l ha nr, II Bligh 
N.S. 414. p. 422. And in this particular case, etc.
This brings me to the defendant’s counterclaim. And his 

complaint is that the plaintiff by raising his breakwater and the 
spur has injured him.

The plaintiffs have up the river a fair bank. But it this 
point the hank and the land behind it falls away and there the 
breakwater was constructed.

I think in the first place that the weight of evidence shews 
that the breakwater was constructed on the plaintiff’s bank and 
that its site did not extend into the lied of the river. The fact 
of the river having been forced over and scouring having taken 
place at the ends may cause it now to appear as if it had been 
built into the river. Anyway 1 think that it has not been ex­
tended outwards through any addition or repairs. The scouring 
beneath has n-sulted in its tipping outwards at one point but 
the plaintiffs arc not responsible for that.

Then as to whether it or the spur was increased in height in 
1008 or subsequently before action was brought in November, 
1900. That is a difficult question of fact. There was at tin- 
time of the trial and probably at the time of the action, a layer 
of at least eighteen inches of additional material on top of the 
former structure. There were many witnesses who spoke of 
that. Most of them said it was two feet. The evidence on the 
other hand shews the tendency of the material of such a struc­
ture of brush to sag as years go by, and whether this layer made 
the structure really higher than the original height of the struc­
ture is another question.

If anyone looks at one of the photograph' and secs the nature 
of the structure, at least the part longitudinal to the river, he 
will see how difficult it would be to make a comparison with 
what it was in former years. However, the mere weight of the 
impressions of witnesses together with the eighteen inch layer 
upon it now, and allowing for some sagging leads me to conclude 
that the structure—both breakwater and spur—were really 
higher as the result of the work in 1908.

But whether this eighteen inches of additional height has 
effected anything of which the defendant may complain is an 
other question. I think the weight of evidence—I am speaking 
more particularly of the evidence of the engineers—is that the
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whole structure—breakwater and spur—do not deflect the cur­
rent to the opposite shore. I grant that one of the engineers 
called hy defendant does advance that view, hut the reasons he 
gives to support his theory that the defendant's wing-dams do 
not deflect the current to the plaintiff's side would lead one to 
conclude that the plaintiff's structure does not deflect to the de­
fendant's side. I really think that the other engineer called hy 
the defendant a person too of more experience—does not con­
trovert the plaintiff's two engineers' views that the whole struc­
ture is not calculated to deflect the current appreciably against 
the defendant's side and does not do so in fact.

But coming to the additional eighteen inches on top, and in 
dealing with this I must refer to the alleged effect of deflecting 
the current as well as the effect of raising the level of the water 
hy restricting it on the hack with a structure and consequently 
causing it to rise higher or go further on the defendant's side 
then there is this difficulty in the defendant’s way. The evi­
dence does not shew that either effect has resulted from this act. 
Taking the levels from the defendant's plan, not likely to lie 
taken at places favourably to any view of the plaintiff's, the old 
brush on the breakwater was dS.lNI and on the spur 40.00 and 
these appear to lie higher than most other levels on the plan.

The evidence of Mr. Donne, the engineer, speaking from ac­
tual observation at or just after a freshet shews that the water 
had at two different points above marked on plan f> flowed over 
the plaintiff's bank and a pond of water hail formed on the 
plaintiff’s land from overflow, while on the spur the indications 
were that the water during the freshet had not risen more than a 
couple of inches. Taking the whole evidence, and there is a great 
deal of it. given hy unseicntitic witnesses who are liable to be 
wrong in their inferences, there is nothing which leads me to con­
clude that the effect of this raising of the structure has pro­
duced any effect on the defendant's land.

The defendant has, I think, a difficult task to shew that in 
that limited period the raising of the structure to that extent 
has produced any sensible effect on the plaintiff's side or is 
from the appearances there existing calculated in the future to 
produce it. lie has not done so, and as far as I can understand 
it, then* was nothing in the plaintiff's act of raising the height 
calculated to produce any sensible effect there. Moreover, under 
Traffonl v. /.'«s, the plaintiffs were entitled to raise the height 
as a defence against the upper wing-dam provided they did not 
interfere with the course and levels of the river as it existed 
Ik*fore the upper wing-dam was put in.

And it is. I think, reasonably clear that, before the restric­
tion of the water hy the upper wing-dam, that it would not rise
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as high as the “old brush” of the plaintiff’s breakwater and 
spur.

There are the additional paragraphs in the statement of 
claim against Perley Lorraine, namely, the breaking and enter­
ing and the assault. The other plaintiff was not a party to it. 
Before the action was brought the plaintiff Perley Lorraine 
with his two teams and five men employed by him, started across 
the river to abate the lower wing-dam and commenced hauling 
it away. The defendant although alone undertook to resist this 
action. Now, it is possible he was the first to assault Perley Lor­
raine; whether it was by striking or by pushing him is not 
material. It also appears that he pushed another of the party 
so that he fell into the water. The defendant himself was as­
saulted in turn, and while held in a disadvantageous position by 
another or others, the plaintiff, Perley Lorraine, inflicted rather 
severe blows—one at least—upon his head and one at least on 
his check with the butt end of a whip handle. The defendant 
then started for help and the plaintiff and his men left.

I have the greatest doubt as to whether the license given by 
law to enter and abate the obstruction was not abused by that 
act as excessive and that the act was not justified and under the 
doctrine in the Six Carpenters' Case the plaintiff Perley Lorraine 
was not made a trespasser from the beginning.

Hut it appears that a battery may justify a wounding under 
some circumstances, Cork raft v. Smith, 2 Salk. (142, provided 
the force used is suitable in kind and reasonable in degree.

These paragraphs 1 should dismiss without costs because I 
think that the defendant received serious ill-usage at the hands 
of Perley Lorraine.

In respect to the action there will be judgment for the plain­
tiffs for the sum of thirty dollars as compensation for injuries 
to the plaintiffs’ land, an injunction to remove the wing-dams, 
but the extent and terms of the order will have to be settled when 
the decree is taken. The plaintiff will have the costs of the 
action. The counterclaim is dismissed with costs, except in 
respect to those paragraphs which I have already mentioned.

Messrs. J. J. Ritchie, K.(\, and 8. I). McLcIlan, K.C., in sup­
port of appeal :—Plaintiffs’ breakwater was increased in height 
and length in the year 1 !H)8 and this increase in height as a 
matter of fact diverted the flow of the water to defendant’s land 
and changed the channel of the river which, for many years, 
had been along the bank of plaintiffs’ land. This the plaintiffs 
could not legally do: Farnham on Waters, p. 1725; Wallace v. 
Drew, 51) Harh. 413; Trafford v. King, 2 (’. & J. 2G5.

Messrs. //. Mellish, K.C., ./. /'. Hill and IV. .1/. Ferguson, 
contra:—The defendant Norrie was gaining land all the time 
from the wash of the river on plaintiffs’ land, and the trial
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Judge rightly held that plaintiffs had the right to put in a 
breakwater to save it. The effect of the wing-dams erected by 
defendant was to undermine plaintiffs’ breakwaters and throw 
the channel out of its natural course on to the other side. The 
wing-dams were not built for the purpose of protection but 
were aggressive, and the trial Judge so found.

As to the counterclaim for assault, defendant was the ag­
gressor and the first to commit an assault, plaintiff only acting 
in self-defence. The trial Judge thought that Imtli were to 
blame and for tlmt reason would not allow the claim: AUuntty- 
Utueral v. Lonstlale, L.R. 7 Kq. 377, 370.

Kill hit, K.C., iu reply.

Sir Charles Townsmen!), C.J. ;—The learned trial Judge has 
stated the law which governs in the decision of this case, and the 
authorities on which it is founded. Kach of the parties were 
within their right in protecting their respective lands against 
the inroads of the river by the construction of dams, or bank 
lining so far as necessary for that purpose, but neither would be 
justified in erecting works which bad. or have the effect of in­
juring the land of the proprietors on the opposite bank of the 
river,—neither are they justified in constructing dams or other 
works which would alter the channel of the river to the detri­
ment of the lands of their opposite neighbours: Orr hhvintj v. 
ColquhoiiH, 2 A.C. 839; Itit kttl v. Morris, L.R. 1 ILL. Sc. 47.

The question then before us is one of fact.
Has the defendant by constructing the dams or wing-dams 

on his land exceeded his right ? Have these wing-dams erected 
by defendant had this effect of altering the course of the river 
so as to injure the plaintiff’s lands? The trial Judge after a 
very long investigation and hearing a very large numlier of 
witnesses on lsith sides, has come to the conclusion that the de­
fendant has changed the channel of the river to the injury of the 
plaintiff’s land in erecting the dams in the mode he has adopted, 
and has exceeded any right he has to protect his own property 
by building into the river, thus shifting the water from his own 
side on to the plaintiff's side. The effect lias been to undermine 
plaintiff’s breakwater—scouring the earth which siipjHirts it.

The evidence is very voluminous too much so to admit of 
•(noting any of it usefully, and I can do no more than state con­
clusions after studying the same with care. It is also of the most 
contradictory character, especially in regard to the conditions or 
situation of the river from time to time. Having regard to the 
learned Judge's findings, there is but one conclusion that he ac­
cepts. and adopted the evidence of the plaintiff’s witnesses on 
the subject. The question then Is*fore me is to consider whether 
the evidence on the part of the defence is of such a strong and 
overwhelming character—in fact whether the whole ease as
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presented by the defence is such that the Court would be justi­
fied in overturning the decision appealed from. After careful 
examination of all the evidence, and of all that has been urged 
I am unable to discover any preponderating testimony which 
alone would justify such a course, and 1 am therefore of opinion 
that in the main case the judgment below should be sustained.

I also agree that the defendant has failed to shew that plain­
tiffs’ breakwater—even if slightly raised has had any appreciable 
effect in diverting the water on to bis land, and, so far as that 
part of his counterclaim is concerned, it should bp dismissed.

I am not so clear, however, that the learned Judge was right 
in dismissing the defendant’s claim for damages for the assault 
and battery by the plaintiff Perlcy Lorraine.

Adopting his findings on this subject, which are fully justi­
fied by the evidence, that the defendant received serious ill-usage 
at the hands of Perley Lorraine—that the defendant was as­
saulted, and while held in a disadvantageous position by another 
or others the plaintiff Pcrley Lorraine inflicted severe blows— 
one at least upon his head, and one at least on his chest with a 
butt end of a whip handle. 1 can discover no justification for 
his conduct. The plaintiff with others was endeavouring to cut 
away and remove defendant’s wing-dams on the ground that 
they constituted a nuisance causing damage to his land. The 
defendant, while resisting this action, was assaulted and beaten 
severely by the plaintiff. Now. the law only justifies the abate­
ment of a nuisance by a private individual where the right can 
Ik* exercised without disturbing the public peace, or, as stated by 
Blackstone, 3 Com., p. 5 :—

Whatever unlawfully annoy* or doth damage to another is a nui* 
anew ami such nuisance may be almted. that i*. taken away, and re 
moved, by the party aggrieved thereby, so that he commit no riot in

See also Ptrry v. Fitzhour, 8 Q.B. 757.
It appears from the evidence that while the defendant did 

commit the first assault in defence of the wing-dams, the plain 
tiff and his associates retaliated, throwing him down and other­
wise maltreating him as found by the learned Judge. How 
ever justified the plaintiff may have been in his conduct in tie- 
first instance, there is no justification for the excessive beating 
be and bis friends inflicted on the defendant. 1 am, therefore, 
unable to agree with the Judge below in dismissing that portion 
of his counterclaim relating to the assault. In my opinion. the 
appeal, so far as this claim is concerned, should be allowed with 
costs, and judgment for the defendant for ten dollars damages 
with all such costs as related thereto. In other respects the np 
peal should lie dismissed with costs.

Meagiier, J., read an opinion dismissing the appeal.



6 D.LR.j Lorraine v. Nokrie.

Kussell, J. : -The plaintiff and defendant are owners of N S-
land on the west and east sides respectively of North river in s c
Colchester county, which runs southerly for a mile or a little less mj.» 
past their properties to the tidewater. The river is subject to 
freshets and both the riparian proprietors have bee 1 accustomed Ix,BBA,!,ls 
to defend against freshets by tin* construction of hank linings N'obrir.
and otherwise. The plaintiff relied wholly on hank linings and ----
breakwaters, while the defendant put his confidence wholly if not 
altogether in wing-dams, which are structures built out into the 
river, not necessarily above the surface even at low water. The 
plaintiff’s bank-lining begins at the boundary of bis property 
and runs southerly till it comes to what may be called a break­
water with a spur, the former being a structure apparently 
along the river front, and the latter a mere extension of the 
breakwater, but curving to the westward inland. About mid­
way between the beginning of the bank lining and this break­
water, and on the opposite side of the river, there is a wing-dam 
built by the defendant almost at right angles to the course of 
the river. Opposite the breakwater and spur is another wing- 
dam of the defendant, the shore end of which is nearly opposite 
the spur, while the structure extends in a direction which would 
make an acute angle with the line of direction of the river, so 
that in proportion to its height, that is to say. if built to the 
full height of the surface of the river, it would narrow the 
channel of the river very materially. It is not built throughout 
to the surface of the river, the lower end of it being below the 
river surface even at low water.

The plaintiff’s claim is that the defendant’s upper wing-dam 
lias deflected the course of the river in such wise as to under­
mine his bank lining on the opposite shore, and that the lower 
wing-dam has so narrowed the channel of the river as to inflict 
serious damage upon him by the diversion of the course of the 
river to such an extent that, unless checked in time, the river 
would make for itself a new channel over the plaintiff’s land.
The defendant, on the contrary, sets up, lsith by way of defence 
and counterclaim, that the plaintiff’s operations in recently 
raising the height of his breakwater and building the spur 
which was added to the structure in 1905, have had the effect 
•if sending the water over upon him during freshets, and that 
his lower wing-dam was necessitated as a defensive measure 
in consequence of the plaintiff’s work on his breakwater. The 
defendant also claims that he has been injured by a piece of 
bank lining that has been built in recent years on the property 
of one MacKay to the north of plaintiff's land, in the construc­
tion of which the plaintiffs or one of them assisted.

The evidence is immensely voluminous and it would be im­
possible, within any reasonable limits, to present a useful re-
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was in the wrong, chiefly in respect to his lower wing-dam, 
which he describes as an aggressive structure which has had the 
effect of diverting the stream to the injury of the plaintiff.
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Nonas.
I think that the weight of evidence supports this finding and 

that damages and an injunction have been rightly adjudged to
Ruseell, J. he reliefs to which the plaintiff is entitled. But 1 am not so 

sure that the defendant’s counterclaim for damages resulting 
from the plaintiff's recent work on his breakwater should have
been dismissed. This breakwater was constructed so long ago
that it is practically conceded that there can In» no right of 
action in respect of its original construction. But the height of 
it was raised in 1908, and the defendant’s lower wing-dam on 
the opposite side was constructed, part « . it in September, 1908, 
and the outer portion in March, 1909. 1 have said that the spur 
to the breakwater was added in 1905. This was the statement 
of James Lorraine, one of the plaintiffs, when first called as a 
witness. In his testimony, when called later in the case, he 
attempted to change the date and put the construction of the
spur at a much earlier date, but the attempt proved unsuccess­
ful, and he was d to admit, on cross-examination, that
“the heft” of the spur was put there in 1905. lie admits that
the object of the spur was to prevent the water from coining on 
his land in the case of very heavy freshets, and that after they 
built it there they found it useful ; though he qualifies his state­
ment to this effect by saying that it is putting it pretty fine 
whether the big freshet would go over the land. “That spur 
would be useful if the water ever got high enough to come over 
there.” James Norrie, the former owner of the defendant’s
land, says very distinctly that the height of the breakwater was 
increased two feet, and that it had the effect of sending the 
water over upon the defendant’s land to such an extent that 
where once there was green sod the land presented now the 
appearance of the bed of a river. Henry Nome’s evidence is
to the same general effect. Charles Vincent’s is to the effect that 
“the heft” of the water was on plaintiff’s side up to within the 
last two years; then it turned around and cut through Mr 
Norrie’s beach below plaintiff's breakwater. Lewis Lynds holds
an opinion in accordance with the testimony of the defendant’s 
witnesses but 1 attach little importance to his statements as he
has to admit on cross-examination that they are largely theoreti 
cal. Henry Bennyeat says that the water has run more on 
Nome's side than formerly during the past two or three years
and that the plaintiff's breakwater has been increased in height 
ns well as lengthened twenty-five feet in recent years. Henry

;

Norrie is naturally positive as to the change in the course ot 
the river since the addition vertically and laterally to the break

0
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water. Paul Norrie ’a evidence is to the same general effect. N.S.
Davison Hill is not so positive as most of the defendant’s wit- ^7
nesses hut 1 should incline to attach greater importance to his lnl2
guarded statement than to the positive opinions of some of the ----
other witnesses. lie has said, subject to objection, that the 
plaintiff’s breakwater, which, he says, projects in tome places Nobrie.
into the stream, would have a tendency to throw the water over ----
that way, that is. towards the defendant’s land. He recollects, Ruiet11'J* 
hut will not swear positively, that for twenty years the water 
followed Ivorrainc s hank and he remembers that there was a 
diversion of the water over towards Nome’s land before the 
defendant’s lower dam was put in ; that it would he difficult to 
protect defendant’s land below the lower wing-dam because 
the land is low, hut lie does not exactly say, at least in this 
connection, that the difficulty of protecting it was any greater 
because of the plaintiff's additions to his breakwater. His evi­
dence seems, however, to mean this. The only evidence that I 
can find to meet this strong body of testimony is that of the 
plaintiff's and Perley Lorraine, the latter being only to the 
effect that the water did not go over the breakwater before the 
addition to its height. I notice that the learned trial Judge 
bases his opinion that the breakwater did not injure the de­
fendant’s land, in part, upon the elevations indicated on the de­
fendant’s plan. If I understand the reasoning, as explained 
by plaintiff's counsel, it is that the old elevations on the break­
water and the elevation of the spur were higher than the eleva­
tions on the plaintiff's land farther up stream, the argument 
being that the spur and breakwater could not have had any 
effect in diverting the water because it must have overflowed 
the plaintiff’s land at the lower levels farther up the stream 
before it came to the breakwater. I cannot find that this con­
dition of things is indicated on the plan. The only elevations 
that I find on the plan of the bank lining above the stream are 
respectively 39.95, 41.24 and 41.31. The height of the old 
brush on the plaintiff's breakwater is indicated as 38.00 while 
the breakwater itself has an elevation of 39.80 to 43.04 on the 
spur. All this is in accord with the admitted purpose of the 
breakwater to prevent the water from flowing over the plain­
tiff’s land, and it seems to me to be pretty clearly proved that 
the effect of the additions to the breakwater must have been, in 
seasons of freshets, to cause a greater How of water upon the 
defendant than would have occurred had the stream been left 
to take its natural course. This 1 understand to lie an action­
able wrong for which the defendant could be entitled to 
damages.

The counterclaim for the assault by Perley Lorraine should 
also have been sustained. The evidence is clear that Perley
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N.S. Lorraine, having undertaken to abate the nuisance and being
S. C.
1012

resisted used force and as is found by the learned trial Judge in­
flicted severe blows upon the defendant while the latter was

UlRRAINK
being held in a disadvantageous position by another of the com­
pany engaged in the abating of the defendant’s wing-dam. This 
was clearly illegal and I see no answer to the defendant’s claim
that it was an assault.

I think the appeal should tie allowed as to the counterclaim, 
which should be sustained with costs, the damages being a very 
trifling consideration in comparison with the enormous costs 
that have l>cen incurred by both parties to this ruinous litigation.

Drysdalb, J. :—Whilst 1 agree with the finding of the 
learned trial Judge that defendant’s wing-dams were offensive 
structures and calculated to change the course of the stream
I am of opinion that the weight of evidence establishes that 
plaintiff by increasing the length and height of his breakwater 
and the spur thereto caused the waters of the river during times 
of freshets to overflow the lands of defendant and in a measure 
to cause damage to defendant’s land. I think the large body 
of testimony establishing that since the recent enlargement of 
the plaintiff's works on his side of the river the waters when in 
flood do not spread over the whole interval lioth on plaintiff’s 
and defendant’s side as formerly but are now so held by plain­
tiff’s structures that at flood time the overflow is now on de­
fendant has not lieen met. And in my opinion, although defend­
ant cannot justify his structures as now built he is entitled to 
redress from plaintiff for the wrongful action of offensive struc­
tures that are calculated to cause and have under the evidence 
caused largely to defendant’s lands. I agree with the opinion 
of Mr. Justice Russell herein as also on the counterclaim for 
assault.

Judgment below affirmed in port 
and appeal allowed in part.

N.S. McCURDY v. NORRIE.

8.C.
1912

\or«. I'd!in Supreme Court, Meagher, Runnell ami Itryedale, JJ.
March 12. 1012.

1. Assault and battery (9 II—9)—Nuisance—Obrtrvvtion in rivkk 
—Abatement—Rksihtaniio—When liable kor assault in hi 
HISTINO.

In mi action for (lamage* for assault, where the plaintiff u* a 
private individual i* lawfully engaged in abating an obstruction in 
a river as a nuisance, and the defendant, in resisting the abatement 
assaults and pushes or strike* the plaint iff. whereby he falls into tin- 
water, the defendant i* liable in damage* for the assault, and thi- 
a 11hough the assault in question instantly hit up to an aggravated 
assault upon the defendant's person by one of phintifT* companion- 
who heroines liable in damages therefor.

f Loi raine v. .Vonie, 0 D.L.R. 122, referred to.]
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This whs un action brought by plaintiff against defendant 
claiming damages for assault. The defence was that at the 
time of the acts cc of defendant was owner of and in
possession of lands at North River in the County of Colchester 
and upon such lands was a breakwater which was necessary for 
the protection of the lands against the encroachment of the 
river; that plaintiff was trespassing upon the lands, doing dam­
age to the same by tearing up and destroying the breakwater, 
whereupon defendant, having requested plaintiff to leave said 
lands and to cease doing such damage, laid his hands upon him 
to remove him, using no more force than was necessary.

The facts were substantially the same as those set out in 
the case of Lorraine al. v. Sorrie, (» D.L.R. 122.

The case came up on appeal from judgment of Graham.
K.J.

The appeal was dismissed with costs.
The judgment appealed from is as follows:—
Graham, K.J. :—Most of the facts are dealt with in the judg­

ment of this date in Lorraine v. Norrif, fl D.L.R. 122. The plain­
tiff was one of the five persons who went with Per ley Lorraine to 
abate tbc lower wing-dam as an obstruction in the North River.
The chances were largely in favour of this action resulting in a 
breach of the peace and it did so. A person taking his redress 
in his own hands is in great danger and he should not do so if 
his action is likely to result in a breach of the peace.

If they did not meet with resistance the chances were largely 
in favour of them nut being able to abate it to the proper 
extent. The plaintiff was pushed or struck by the defendant 
and fell into the water. The defendant thereupon was struck 
with a whiphandlc on the head and face by Per Icy Lorraine.

1 find for the plaintiff anil assess*the entire damages at the 
sum of $(> and I allow costs.

S. />. Me Lilian, for appellant. Plaintiff took the law into Argument 
his own hands by going down to the river with Lorraine and his 
men, knowing what they were going for. lit1 trespassed on 
defendant’s land and defendant had a right to put him off 
after he warned him that he was a trespasser. Plaintiff was 
preparing to assault defendant when he was pushed into the 
water.

,/. /*. Hill, for respondent. Defendant did not give plaintiff 
a chance to leave, and without requesting him to leave struck 
him and knocked him off the wing-dam. Glerk ami Lindsell on 
Torts (3rd ed.), pp. 141, 142, 317.

Russell, J. -The plaintiff was lawfully engaged in abating 
an obstruction in the North River. As the learned trial Judge 
has said, such an undertaking is very likely to lead to a breach of

NS.

8. C.
1912

Md *UHI>Y

Statement

(lr«hem, K.J.
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N. S. tin- neace, Lut tin* party who breaks tin- peace is not for that
H. C.
1012

reason exempt from punishment. It seems that in sueh eases 
“it must needs In* that offences come, hut. woe to that man by

MvVvbdy
whom the offence comet h." The defendant in this ease is the 
man and lie must sulfer the consequences of his rash condliet.
The judgment against him should he affirmed with costs of the 
appeal.

Drysdale, J. Drysdaus. .1.: Accepting the findings of the trial Judge 
herein as 1 feel obliged to do 1 agree that the appeal must he 
dismissed.

Mceglu-r, J, Mi:\oimi, J.. concurred.
ApjHal (lismisst <1 with costs.

QUE. PION v. FORTIER and DeREINILLARD i tiers-saisi i

s. c.
1012

(fiuhrt Sii/nrinr Court, Itcoudin, •/. itvlobcr 1. 1012.
1 Hi sham» ,xmi wot i# Il 1) —721—Win "s mki'.xkatk iiihinkhm—Lia-

nil.I l Y TO PAY III NIIAXII a SAI.AKY—IlllillT OK KXHTTIOX CKKIUTOK
Oct. 1. A0AIN8T III KIIAXII.

There it no uhligiitinn on « wife to piiv tier liiithnml any salary for 
hit service* given hy him in relation to her scpiirate business nt a 
coniraeting carpenter for which there was no iigreeiiient to pay. ami 
no execution proceedings can issue at the instance of a judgment 
creditor to seize any suliiry or wages purporting to lie due b\ the wife 
of the judgment debtor to him under such circumstance*.

2. ExKct riox 18II—25»—Srm.KMKx r.AKY pkockkiii xus—Qrnucr pbai 
TICK—Jt'INiMKNT DKIITOK'S SKSVICKM XOT VALVKD IS MONEY.

The amendment to article SOI of tin» Code of Civil Pnxfdtire. Qu«- 
ls*c, hy 2 tieo. V. (Que.) vli. AO, enacting the pm-eeding* to In» 
taken where the judgment debtor's sendee* are not valued in money 
doe* not apply to all debtors, but only to insolvents who have made 
an ahando-nmcnt of their pro|ier!y for the Iwnelit of their creditor* 
pursuant to the terms of C.l*. Qua., art. H5.‘l cl acq; nor dis»* such 
amendment authorize tin- Court to place a valuation ii|mhi the service* 
of the judgment debtor performed without salary for his wife cirri 
ing on butine** a* a contractor.

Statement Petition hy the plaintiff to have the Court fix the amount 
of the defendant's salary.

The |M»tition was dismissed without costs. 
il. Si. I’itrrt, attorney for petitioner.
A. DitronltaUf attorney for tiers-saisi.

1 traiuliii. J. Hkacoin, J. :—On February 21st, 1911, the plaintiff obtained 
judgment against the defendant for the sum of $219.57, with in­
terest and costs taxed at $32.95. On July 4th, 1912. the plaint iff 
caused a writ of saisit -orrit to issu*» in the hands of the garnishee, 
who is the defendant's wife and carries on business as con­
tracting carpenter under the firm name of “Fortier & Co.”

On July 15th. 1912, the garnishee appeared and declared
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that slii* (lid not owe iinvthing to the defendant. I'nder cross- 
cXHiiiiiiation alio replied to the plaintiff's iittonioy us follows :

My liiishiuiil work* for me without mi I ary : I clothe him and feed 
him na I do my children. I have no work on hand at the present 
time; huai in*** ha- I wen very quiet thin year. I am cognizant of the 
contract which my hii*l»nnd nndertakea for me. Since the month 
of May, MM2, I have not had a .tingle contract. Since May I have 
only had a few small joha which have returned about *loo. I have 
not tendered for other contracts r*ss*ntly.

Tito garnishee appeared hy attorney. On July llitli, the 
pin inti IV served on the garnishee's attorneys a petition in which 
he alleged : that he had issued a saisit -am t ; that the garnishee 
declared that the defendant was her husband and worked for 
her, lint without any salary ; that the defendant is insolvent and 
works for It is wife in order to avoid paying his creditors and 
that it behooved the Court to determine the salary of the de­
fendant; and lie concluded hy praying that the Court should 
fix the amount of the defendant's salary and that the said 
amount he declared under seizure for the purposes of the pri­
sent seizure.

When this petition was presented the garnishee's attorneys 
contended that the law, - (leo. V. ell. fill, passed at the last session, 
did not apply to the present ease because the defendant lutd 
never made an abandonment of his property as required hy 
arts. 853 C.l\ #Z sit/., and furthermore, that this law was in 
applicable as between consorts, hut only covered the ease of an 
insolvent trader who has made an abandonment of his property 
according to art. 853 C.l\, and who is working for a third 
party who is not his wife, without any salary.

I suggested to till1 parties, as the question was a new one of 
the greatest importance, that it would he preferable to tile a 
regular contestation of the saisit-arrft, but they insisted on a 
decision at the present stage of the proceedings in order to 
avoid costs, and they admitted that the defendant had never 
made an abandonment of his property within the terms of art. 
853 C.l\, and that the defendant worked for the garnishee, hut 
without salary.

First question :
Does the aforementioned law. sanctioned on April 3rd, 1912, 

and in force on «June 3rd, 1912, apply generally to every debtor 
or does it only apply to a debtor who has made an abandon 
ment of his property in accordance with art. 853 C.l\f

It is important to reproduce hot It the French and Fmglish 
versions of this text of law.

Ch. 50. l/»i iimiMiilaiit l'article s»| «lu Ouïe «Iv pmccilurc civile.
<11 Majesté, ile I'avU et tin consentement tin ('<ui»eil législatif. et 

•le l'Assemblée législative île QuiMiee, décrète is* qui suit. I .'article

N. S.
8.C.
1912

Kortikr.

Biemtln. J.
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Fobtikh.
Bi-eudin, J.

KOI du Code de procédure civile est amendé, en y ajoutant l'alinéa 
suivant:—

“Si, sur un jugement rendu contre le débiteur, le créancier a fait 
émaner un bref de Mine-arrêt et que, sur ee bref, le tiera-saisi a 
déelaré que b* débiteur est A son emploi, mais que la valeur de ses 
services n'est pas fixés- en argent, la Cour, sur requête du saisissant, 
peut ordonner de fain- la preuve de la valeur des services du débiteur 
et, sur cette preuve, évaluer en urgent la quotité du salaire dans le 
jugement déclarant la naine-anêt tenante, et le montant ainsi fixé 
est traité par la suite, pour toutes les lins de la ouuse, comme, ayant 
ôté et étant le salaire du débiteur jusqu'A ce quil soit établi, A la 
demande du débiteur ou du créancier, que le montant ainsi fixé doit 
être modifié."

Ch. 50. “An Act to amend article H91 of the Code of Civil Procedure. 
His Majesty, with the advice and consent of the Legislative Council 
and the legislative Assembly of Queliee, enacts as follows:—

1. Article 801 of the (Vide «if Civil Procedure is amended by adding 
the following paragraph:—

“If a writ of seizure after judgment lias been issue«l in execution 
of a judgment rendered against the insolvent, ami if the garnishee 
declares that the debtor is in his employ but that tlie value of his 
services has not been fixed in money, the Court, on application of the 
seizing creditor, may order proof to I*» made of the value of the 
debtor’s services, mid upon such proof may, in the jmlgment declaring 
the seizure binding, value in money the amount of the «lefendant’s 
wages or salary; ami thereafter, the amount so fixc<! shall be treated 
Mr all the purposes of the cause, ns having been and as being, the 
debtor's wages or salary, until it is shewn on the application of the 
«iebtor or of the creditor that such amount ought to be changed.”

It will be seen, therefore, that this is not a general law ap­
plicable to every debtor indistinctly, but a special law whereby 
the Legislature declares it is amending a special article of the 
Code of Procedure, to wit, article 891, to be found under the 
chapter treating of “Abandonment of Property” and which 
article before the amendment read as follows;—

Hill. The abandonment of his property discharges the debtor from 
his debts to the extent only of the amount which his creditor» have 
lieen paid out of the proceeds of the sale of such property.

Now, the statute above cited declares that this article 891 
C.P. is amended by adding the paragraph above set out which 
says in substance that when a creditor has caused to be issued 
a writ of seizure after judgment on a judgment rendered 
against a debtor and the garnishee declares that the debtor is 
in bis employ but that, the value of his services has not been 
fixed in money then the Court may order the value of the ser 
vices of such debtor to be proven.

It seems to me impossible to come to any conclusion other 
than that the debtor mentioned in the amendment is the debtor 
spoken of in the original article, to wit, the debtor who has 
made an abandonment of his property in accordance with the
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provisions of the chapter on abandonment of property and who 
has not completely paid his debts.

And what confirms me in this opinion is that the English 
version has translated the word “débiteur” by the word ‘4 in­
solvent,” thus indicating in the most formal manner possible 
that it is the debtor who has made an abandonment of his pro­
perty who is meant. It is quite true, ils stated by the learned 
attorney for the plaintitf, that in eases of provincial statutes 
the French version is usually followed; but 1 take it to be one 
of the fundamental rules in matters of interpretation of stat­
utes to accept that version which seems the more in harmony 
with the article or chapter amended, in eases of amendment. 
And as the word “insolvent” in the English version seems to 
me more in harmony with the chapter on abandonment of pro­
perty amended by this law', I conclude on the first point that 
the only debtor falling under this 1912 law is the debtor who 
has made an abandonment of his property in accordance with 
the terms of articles 853 ft siq. C.P.

Second question :—
Does this law of 1912 apply to consorts?
The decision on the first point would render a decision on 

the second point unnecessary in the present ease, but I have 
other cases presently under advisement in which this question 
may arise. 1 think it, therefore, preferable to pass on this 
second point, especially if another Court should come to hold 
differently on the first.

Before this amendment our jurisprudence Imd constantly 
held that a creditor could not issue a seizure after judgment 
against a husband working for his wife, because the law does 
not oblige the wife to pay her husband a salary; on the con­
trary, by the sole fact, of marriage the husband incurs the lia­
bility of maintaining his wife. A reference to arts. 173. 174 and 
175 C.C. shews that tin* consorts owe each other assistance.

17.1. Husband and wife mutiudly owe each other fidelity, succour 
«ml assistance.

174. A husband owes protection to his wife; a wife obedience to 
her husband.

178. A wife is obliged to live with her husband and to follow him 
wherever he thinks lit to reside. The hushund is obliged to receive 
her and to sti|i|dy her with all the necessaries of life, according to 
his means and conditions.

And reference to Pothier, vol. fi, Nos. 380 and 381, shews 
that the husband is obliged to receive his wife in his home, and 
to treat her maritally—that is to say, to supply her with every­
thing necessary to the needs of livelihood according to his 
means, faculties and social standing.

In a east* of Dussault v. (Jingras and ('outun. T.S., 4 Rev. 
de .1. 503, Mr. Justice Routhier held that a wife who is sep-

N. S.
s.c.
1912

Fohtikh.

II. mutin. J.
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a rate as to property from lier husband and who carries on 
ess cannot lie compelled to pay a salary to her husband, 

the manager of her business, and that consequently a judgment 
creditor of the * * cannot seize in the * of the wife
the value of the husband's work.

Ju the ease of Sl.-I’ûrrc 11 al. v. Totrlr ami Dufresne, T.S., 
•*> Rev. de J. 1178, Mr. Justice Gill followed the aliove decision. 
Held. The salary of a husband working for his wife is not 
seizahle by saisit-am I at the instance of a creditor of the hus­
band. This judgment was confirmed in Review, 17 Que. S.C. 
361. Tait, A.C.J., Lorangvr, and Tel lier, JJ.

The same doctrine was followed by Mr. Justice 1’agnuelo 
in the ease of Arnolds v. Nlcwort ami Marti I, T.S., and his judg­
ment was upheld by the Court of Review, 17 Que. S.C. 2Ô2, 
Lora tiger. Davidson, and Langelier, JJ. I refer more particu­
larly to the remarks of Mr. Justice Davidson, the present Chief 
Justice of our Court, at page 261. He said:

It i< of not infrv occurrence that a wife buy* the insolvent 
business of her husband ami continue* it in tier own name. Ex peri 
cnee teaches us that the transfer is often a nominal one. Hut. in the 
present ease, the business In nigh I was not that of the IiusImumI of the 
tirr*-nai*i. hut of her fatlier. In the formation of the new firm, ami 
the acquirement of capital, there n|i|ienrs to have lieen perfect good 
faith. The tieinwini knew that a judgment existed against her 
husband. This may have influenced the method of the suh*ct|uent 
transaction, but, absolute reality as it was, this d<w* not constitute 
fraud. We are not prepared to say, us learned counsel for the tiers- 
saiai would have us, i-luit an agreement whereby one consort was to 
receive a salary for administering the estate of the other, would lie 
illegal; but on the other hand where no agreement exists, and a 
husband voluntarily look* after the a (Fairs of his wife, a Court of 
justice will not, in spite of them, assert that the services must In- 
paid for. It is a natural re*|ion*ihility.

We might add further, that there is. in any event, no definite proof 
of what the husband's services were actually worth in dollar* and 
cent*. A quantum meruit, moreover, presuppose* an original inten 
tion to pay according to the value of the work done. Hut. as a I 
ready stated, no such intention is disclosed by the record. Indeed, 
the titra-saisi when asked : “Would you not have lieen eonqielled to 
pay an agent, if your husband refused to bsik after the firm?” an 
-wered, “No, I would have done it myself." and in support of her 
alii lit y in that respect states that she had worked in the business 
when her father carried it on.

Finally, the same thing has been held by Mr. Justice Char 
in Frank v. Lafranee ami lHopiUe, T.S., 32 Que. S.C

I >
Did the statute above-mentioned alter the obligations which 

the consorts owe mutually to each other solely as a result of 
the celebration of the marriage? In my opinion there can In-

9
3277 62

81

1658
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hut ont» answer to this question : it <1 i«l not. The very terms of 
this law, in my opinion, clearly indicate that the only debtor 
it wishes to reach is the debtor working for a third 
party other than his wife, without any fixed salary, and who 
could take a quantum nuruit action against the person employ­
ing him.

The legislature could not he ignorant of these judgments 
and if it had intended dealing with the husband debtor work 
ing for his wife it seems to me that other expressions would 
have been used. For the statute states as we have seen, that 
if a writ of seizure after judgment has been issued in execu­
tion of a judgment rendered against the insolvent and if the 
garnishee declares that the debtor "‘is in his employ"; now tin* 
husband is not in the employ of his wife. And the statute adds 
that if the value of the services has not been fixed in money 
the Court may value in money the amount of the defendant's 
"wages or salary" and thereafter the amount so fixed shall he 
treated as the "wages or salary" of the debtor until it is shewn 
that such amount should he modified. Now, here again, the wife 
does not pay her husband any "salary" and cannot Ik? com­
pelled hv law to pay him such salary and the seizii <r creditor 
who cannot have any greater rights than the husband cannot 
therefore sue his debtor's wife for salary.

I, therefore, conclude that we must of necessity hold that 
the text of this statute cannot apply to the husband working 
for his wife and that if the legislature had intended otherwise 
it would have stated categorically that it should apply to a 
husband working for his wife. In the absence of a formal 
text of law I cannot come to the conclusion that the Legislature 
decided to read out of our Civil Code the three articles above- 
mentioned (173, 174. 175) which impose upon the consorts 
obligations resulting from the mere fact of marriage.

On this point as on the first I am obliged to decide against 
the contention of the plaintiff an 1 to declare that his pc* it inn 
cannot he granted. The petition is dismissed.

Put taking into consideration the special circumstances of 
this case which has been submitted without contestation it is 
dismissed without costs.

N. S.
S.C.
1912

Forties.

FU-âiidln, J,

/*# tit inn d ism is si d.
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ALTA. In re SCAMEN et al. v. CANADIAN NORTHERN R. CO.

8.C.
1912

1 Iberia Supreme Court. Ilnrvey, Sent I, Stuart, Simmons, ami
Walsh, •/•/. September 1912.

Sept. 25.
1. Evidence (5 VII A—590)—Limitation ok expert evidence—Evidence 

Act ( Alta.) 1010, ch. .’1, sec. 10.
Section 10 of the Alberta Evidence Act, 101ft, 2nd «ess., ch. .1. i* 

:in attempt to put a limit to what in commonly known ns expert evid­
ence, and it should not In- extended to all evidence which might liter­
ally lie cnIh'il opinion evidence, hut should he given n fair interpreta­
tion »o as to make it reasonable and workable.

Evidence (8 VII A—500) —Alberta Evidence Act—Several facts in­
volved in i ki ai—Limitation or mum he* of expert witnesses.

I’pon the pro|N-r interpretation of section III of the Alliertn Evid­
ence Act. 101ft, 2nd m'ss., ch. .1, in the event of a trial or impiiry In­
volving several facts, upon which opinion evidence may Is- given, a 
party is entitled to call three witnesses to give such evidence upon 
each of such facts, and he is not limited to three of such witnesses 
for the whole trial.

Statement Tins is a case stated by an arbitrator for the opinion of the 
Court as to the proper interpretation of section 10 of the Al­
berta Evidence Act which is as follows : “Where it is intended 
by any party to examine as witnesses persons entitled accord­
ing to the law or practice to give opinion evidence, not more 
than three < f such witnesses may be called upon either side.”

O. M. lliggar, for railway company.
F. (\ Jamieson, for the owners.

lUnrey, C.J. Harvey, C.J. :—It is ed out by counsel that in evidence
given by the ordinary witness then* is frequently more or less 
of opinion evidence, e.g.t where a witness states that a person 
was well when he saw him it is in reality nothing more than 
a statement of an ' an which he formed from the appearance 
of the person, and if the section is to be treated literally, since 
any one is entitled to give opinion evidence of such a character, 
any party might be limited to three witnesses in any ease. It 
does not appear, however, that that is what the section contem­
plates. It appears to be an attempt similar to that in other 
jurisdictions to put a limit to what is commonly known as ex­
pert testimony and tic Court should give it a fair interpreta­
tion. so as to make it reasonable and workable if its terms will 
warrant it.

The question then arises whether in the course of a trial or 
other enquiry in which witnesses are to lie examined a party is 
to be limited to three of such witnesses for the whole trial or 
inquiry or whether in the event of such trial or inquiry involv­
ing several facts upon which opinion evidence may lie given a 
party is entitled to three of such witnesses on each of such facts.

Witnesses are called for the purpose of proving facts and a 
witness can only give evidence as to one fact at a time. There

1
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is nothing in the section referring to trials or enquiries. It 
simply deals with the giving of evidence.

Any fact which requires to be proved must be proved by 
evidence, and if opinion evidence in the sense mentioned is 
desired to be given as part of such proof, the section at once 

*s and limits the side which is attempting to prove and the 
side which is attempting to disprove the fact each to three of 
such witnesses. This interpretation appears to give effect to the 
intention of the section as indicated by its words and there ap­
pears to he nothing in it which would justify any further limi­
tation.

ALTA.

S.C.
1912

Can aman 
Northern 

R. Co.

Scott, Simmons, and W\i.sii, J.J., concurred. flimmoni, J.

./udgment accordingly.

WINNIPEG ADVERTISING CO. v. HILSON. MAN.
Manitoba Court of Appeal, Howell, ( Hie hauls. I‘enla<. Cameron amt

llaygart, JJ.A. October 10, 1912.
C. A.
ISIS

1. Costs acts (8 lilt 4—193)—Aiivkhtikino hi-au ox tukatrk ciktain 
—TlIKATBK I'llANlihll TO MOVI.NO Civil hk show.

Win-re the plaintiIT claims a balance as tlwc for advertising, under 
« written contract which purported to lease to the defendant for one 
year for advertising purposes a nundiered spare on the “specialty 
drop curtain" of the “Empress Theatre** with a proviso for a pm rata 
reduction if* the “theatre" during the term should dose, or fail to 
give the regular number of performances ; and, where the evidence 
shewed that such theatre was of the vaudeville class and within four 
months was moved with all its plant ami scenery, except the “specialty 
drop curtain,** to another building on another street in the city, ami 
there adopted the same name “Empress Theatre" and that the name 
of the original “Empress Theatre" building was changed to the 
"Bijou.” and was operated for the remainder of the term as a moving 
picture show under that* name, the advertiscincnt on the curtain re 
maining in the “Bijou" on the original drop curtain left there, Un­
true construction of the words "Empress Theatre" read with "theatre** 
in the contract, as gathered from the whole instrument, is that tin- 
parties thereby contemplated the organization, including the plnnt 
and scenery, as an active theatre ami vaudeville show giving regular 
|ierformances, ami therefore that as to the remaining eight months tin- 
defendant was not liable under the contract, the advertisement in the 
“Bijou" was not of the kind contracted for.

Oct. 10.

Appeal by tin* defendant from the judgment of the County 
Court Judge nt trial in favour of the plaintiffs in an action for 
the balance due on an advertising contract.

The appeal was allowed.
II. V. Hudson, for the plaintiffs.
F. J. 0. McArthur, for the defendant.

Statement

The judgment of the Court was delivered hv
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IIaogart. J.A. :—Tin* plaintiff claimed from the defendant 
$100 as a balance after allowing certain credits for advertising 
under a contract in writing, the material portions of which arc 
as follows:—

Winnipeg, Man., Nov. 24th. 1010.
The nmlvrsignvil hereby agrees to lease space No. nine upon the 

s|H*rialtv drop curtain of the Knipres* Theatre. Winnipeg, Man., for 
the period of one ill year (12 moe.) commencing from Dec. 1st, 
1010, for which I agree to pay to the Winnipeg Advertising Co., or 
order, the fiuin id one hundred and liftv dollars ( $ I ftO.oo ). payable 
at the rate of twelve dollars and llfly cents per month on demand.

It is understood that should, for any reason, the theatre close or 
fail to give the regular numlicr of performances, it shall in no way 
invalidate this contract, hut a pro rain allowance in time shall lie 
given Uie advertiser.

On the 21st April following the date of the contract the 
lessees of the Empress Theatre vacated the premises and re­
moved all their plant (excepting the drop curtain, which did 
not lit the new building) to another building on another street 
in Winnipeg. The new building was given the name “Empress 
Theatre” and the building vacated was afterwards known as 
the “Bijou.” The Empress, both in the old and in the new 
building, was what is generally known as a vaudeville show, 
while the Bijou was run as a moving picture show.

The advertisement appeared on the space eontraeted for 
on the curtain for the period agreed upon.

The defendant claimed that it was not the kind of advertis­
ing contracted for. The show was different, and* the audiences 
were different. The defendant paid up until the 21st of April, 
hut denied any further liability. The learned County Court 
Judge was of opinion that it was the place rather than the kind 
of performance, or the quality or kind of people that were going 
to see it. that was contemplated. With all deference and respect 
for the opinion of the County Court Judge, I think, on reading 
the evidence, ami considering the conditions and circumstances 
surrounding, that tin* intention to be gathered from the docu­
ment was that “Empress Theatre” must he taken to mean the 
organization, including the plant and scenery, as an active 
theatre and vaudeville show, giving regular performances.

The defendant's appeal is allowed with costs and the judg­
ment of tin* plaintiff will be set aside ami judgment entered for 
the defendant with costs.

A pin al alio m il.
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COONEY et al. v JICKLING et al.
Manitoba King’s Bench. Trial before Mactlonald, J. September 23, 1912.
1. COMPHOMIHK AMI HCTT1.KMKST (I !----4>~EKKKCT OK OX CI.AIMH A HI'S IXO

PRIOR TO DATE—KnoWLF.IMIE OK CLAIMANT.

Where it appear* that an agreement wu* intended to nettle nil 
matter* then in dispute In-tween the parties, no subsequent claim 
should I*- allowed in respect of a matter arising prior to tie* date 
of the agreement, of which the party claiming had knowledge at that 
date.

The late Lemon «livkliiig appointed liis wife executrix under 
his will and as such she disposed of a portion of the estate as 
she had a right to prior to the grant of the prolmtv. Subse­
quently she renounced, and letters of administration were 
granted to the defendant McConnell. Matters being in dispute 
between the parties, a settlement was arrived at under the terms 
of which tile estate was divided. The remainder, after the 
specific portion allowed to the wife, was to be the portion of the 
defendants, other than the defendant McConnell.

The defendant carried out the terms of the agreement with 
the exception of the payment of $(*>04.50, sought to be recovered 
in this action. Defendants did not deny this indebtedness, but 
set up by way of counterclaim a claim to that portion of the 
estate which the wife disposed of prior to the agreement and 
settlement. The agreement made between the parties was silent 
as to the portion of the estate the widow had disposed of, and no 
claim was set up to it until after her death. Defendants at the 
time of the settlement were aware of the fact that the widow 
had disposed of certain chattels now claimed by them as their 
share of part of the estate under the settlement.

Judgment was given for the plaintiffs and the counterclaim 
was dismissed.

A. TV. Bowen, for the plaintiffs.
II. TV. McConnell, for the defendants.

Macdonald, J. :—The defendants admit the claim of the 
plaintiffs, but resist payment of the same by way of counterclaim, 
and this counterclaim must he governed by the terms of the 
agreement, exhibit 1.

Under the will of the late Lemon Jickling, Elizabeth «Tick­
ling, his wife, was made executrix, and after his death, which 
took place in August, 1910, his widow, being his executrix, dis­
posed of the chattels claimed by the defendants herein as part 
of his estate to which they now claim to be entitled under the 
terms of the agreement, exhibit 1.

The estate became vested in the executrix immediately after 
the death of the testator, and she as such executrix disposed of a 

10—0 D.I..R.
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portion of the estate us sin- li.nl n right to. prior to granting of 
probate.

Tin* defendant McConnell liecnmc vested of tin* remaining 
portion of the estate and title thereto and it was vested in him 
only hy the issue of letters of administration and on the renuneia- 
tion of the executrix.

The widow (and exeentrix) applied for probate of the will, 
whieh was opposed hy the defendants other than the defendant 
McConnell. Litigation ensued, and finally, and upwards of a 
year after the deeease of Lemon Jiekling. the settlement, ex­
hibit 1. was arrived at.

Under the terms of this settlement the estate was divided. 
The remainder, after the spécifié portion allowed to the widow, 
was to lie the portion of the defendants other than the defendant 
MeConnell. The defendants carried out the terms of the agree­
ment with the exception of the payment of *604.00 sought to lie 
recovered in this action. The defendants do not deny this in­
debtedness, hut set up hy way of counterclaim a claim to that 
portion of the estate which the widow disposed of prior to the 
agreement and settlement. The agreement is silent as to the 
portion of the estate she disposed of and no claim was set up to 
it until after the death of the widow. The defendants at the 
time of the settlement were aware of the fact that the widow 
had disposed of certain of the chattels now claimed hy them as 
their share of part of the estate under the settlement. On the 
30th of May. 1011. the solicitors of the defendants wrote the 
plaintiffs’ solicitors expressing their knowledge of the fact and 
stating their intention of restraining her. The defendant Alfred 
Jiekling says that before the agreement of settlement he dis­
covered that Mrs. Jiekling (the widow) was disposing of the 
estate, lie knew of the sale of the automobile to Took shortly 
after the sale ami a considerable time lie fore the settlement, and 
now after the widow’s death, they set up a claim to which a refer­
ence was not made in the settlement arrived at. Furthermore, 
they were aware of the fact that the widow had lieen disposing of 
a portion of the assets of the estate, for in clause 7 of the agree­
ment of settlement they make a provision that they are to deliver 
up to her the furniture and household effects not already in her 
possession or not heretofore disposed of by her.

It seems to me that the agreement was intended as a settle­
ment of all matters connected with the estate on the day of the 
date of the agreement and anything disposed of hy the widow 
and executrix named in the will prior to that date was not in­
tended to Is* taken into account as part of the estate. There will, 
therefore, In* judgment for the plaintiffs for the sum of *604.50 
together with interest at 8 per cent, from the 12th day of April. 
1912, anil costs. I dismiss the counterclaim of the defendants 
with costs.

Juflfim* nl fur plaintiffs.
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ALFRED and WICKHAM v. GRAND TRUNK PACIFIC R. CO. ALTA.
(Decision No. 2.) s c

Alberta Supreme Court, Heck, ./. October 4, 1012. 1012

1. Stay ok nuu kkdings (6 I—5)—Jurisdiction or Judge or Supreme Oct. 4.
Court or Canada—Prior to judgment iieing certified to lower

lUtil » jmlginviit of tlu> Supreme Court of Canada Inn liven i- 
11 ed to the Court below, u Judge of the Supreme Court has jurisdiction 
to order a stay of proceedings |winling an ap|ical to the Prix \ Council.
(Per Heck. J.)

f t 'aion Invent meut Co. v. Wells. 41 Can. S.C.R. 244; and Peters v.
Penan, 42 Can. S.C.R. 301. referred to.]

2. Stay or proceedings (8 1—-11—Jurisdiction or Judge or Court or 
first instance to grant.

Where the plaintiffs in an action have succeeded at the trial and 
in the provincial appellate Court, and the defendants have elected 
to np|H*al to the Supreme Court of Canada, in which also they have 
I wen unsuccessful, and. while the Supreme Court still had jurisdiction 
over the case, a Judge of that Court has refused a stay of proceedings 
pending an appeal to the Privy Council, and it appears that there 
luis not I wen any miscarriage of justice through accident, mistake or 
otherwise, hut that every question in dispute has liven fully considered, 
and that the case involves merely a question of fact and nothing of 
public importance, and that the Privy Council is likely to refuse leave 
to appeal, a Judge of the provincial Court of llrst instance should not 
grunt a stay of proceedings pending an upjwal to the Privy Council.

v. (hand Trunk Purifie It. Co.. 5 D.L.R. 154. and Orniul 
Trunk Pacific It. Co. v. Alfred, 5 D.L.R. 471, specially referred to.]

Tills is an application to stay the payment of money out of statement 
Court pending the defendants’ application for leave to appeal 
to the Judicial Committee of the Privy Council from the judg­
ment of the Supreme Court of Canada. Grand Trim/, rat ifie 
II. Co, v. Alfred and Will,ham, 5 D.L.R. 471, dismissing the 
defendants’ own appeal from the judgment of the Court rn 
hanc, Alfred anti Wickham v. (Irand Trunk Pacific II. Co.,
ILL R. 154, which had dismissed the appeal from the judgment 
of the trial Judge upon a verdict of a jury.

The application was refused.
./. K. Wallhritlt/t, for plaintiffs.
S. II. Woodt, K.C., for defendants.

Heck, J. :—An application was made to Duff, J„ of the Beck. j. 
Supreme Court of Canada for a stay, lie refused it and it is 
stated by the plaintiffs' solicitor's Ottawa agents to have been 
on the grounds, as I gather from their letter, that the case was 
not one of public iin|»ort and that the defendants themselves 
had elected to appeal to the Supreme Court of Canada.

A temporary stay of proceedings was made by my brother 
Walsh, on condition of the payment into Court of the whole 
amount of the judgment. $59,(>70.fi4, with leave to the defen­
dants to apply to stay the payment out until the defendants

i
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could liave their first opportunity to apply to the Judicial Com­
mittee for leave to appeal. It is this application for a further 
stay that is before me.

Against granting the application it is urged that the ques­
tions involved, though large, are of no public import; that there 
is in favour of the plaintiff the verdict of the jury and the 
unanimous decisions of the Court en banc and the Supreme 
Court of Canada dismissing appeals by the defendants; that the 
defendants themselves elected to appeal to the Supreme Court 
of Canada rather than direct to the Judicial Committee; that 
a Judge of the Supreme Court of Canada refused a stay of 
proceedings; and what is my own opinion, that the substantial 
justice of the case is with the plaintiffs while the defendants 
have raised some unmeritorious defences, such as the absence 
of the corporate seal, and the absence of sufficient proof of the 
authority of the defendants’ general manager.

For the application it is urged that the defendants have, as 
every litigant, a right to go to the Court of last resort and that, 
inasmuch as it is shewn that the plaintiffs are now out of the 
jurisdiction and have no assets within it and outside of what 
they may eventually recover in this action appear to have little 
or no assets, an appeal to the Judicial Committee would be 
nugatory and would have to be abandoned.

Mr. Justice Duff refused the application to stay proceed­
ings at a time when he had jurisdiction, see Peters v. Pcrras, 
42 Can. S.C.R. 361, inasmuch as at that time the judgment of 
the Supreme Court of Canada had not yet been certified to this 
Court. lie in fact dealt with the application on its merits and 
refused it notwithstanding that he and other Judges of the 
Supreme Court of Canada had, when dealing on the merits with 
applications for similar orders, granted them; see Union In­
vestment Co. v. Wells, 41 Can. S.C.R. 244.

The fact that on the application before Duff, J., the amount 
of the judgment had not been paid into Court and now is in 
Court seems to me to make no real difference between the cir­
cumstances then and now inasmuch as had he thought it a pro­
per case in which to grant the stay it is a matter of course that 
payment into Court would have been made the condition: see 
the last cited case.

In view of Mr. Justice Duff’s decision and the facts that 
three tribunals have without dissent found in favour of the 
plaintiffs, that the defendants, having a right to appeal to the 
Judicial Committee direct, elected to appeal to the Supreme 
Court of Canada, from which they now have no appeal as of 
right, that it does not appear that there has been any miscar­
riage of justice, through accident, mistake or otherwise, but 
on the other hand, that ever)' question in dispute has been fully
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considered, that the case involves merely a question of fact and 
nothin" of public import, and that in view of the decisions of 
the Judicial Committee, leave to appeal is, in my opinion, alto­
gether likely to he refused ; see cases collected in Ilolmested & 
Langton’s Judicature Act, 3rd ed., 1038 et scq. 1 have come to 
the conclusion that 1 should refuse the application with costs 
as I now do. In this opinion four out of five of my brother 
Judges whom 1 have had an opportunity of consulting agree. 
It follows as a consequence of the dismissal of the application 
that the money in Court should be paid out to the plaintiffs 
and 1 accordingly so order.

. 1 />plication refused.

ST. GERMAIN v. L’OISEAU.

Alberta Supreme Court. Ilurvvy, C.J., Simmons, ami Walsh, JJ. 
October 4, 1912.

1. Rrokfrh (8 1IR—12)—Commission of rkal estate agent—Causa
cavsaxh essential—Sale of lands.

Although it is clearly the law that an agent may not be disen­
titled to the commission on a sale of lands, merely because the 
actual sale takes place without his knowledge, if his acts really 
brought about the relation of buyer and seller; yet, in a case in which 
the agent fails to shew that some act of his was the causa causons 
or an efficient cause of the sale, he cannot recover.

[Burchcll v. (loicric, [1910] A.C. 014, specially referred to.]
2. Brokers (8 IIR—12)—Commission of real estate agent—Causa

CAUSA X 8.
Where an agent claims commission under a contract for negotiating 

the sale of lands, the determining principle is that he must have 
brought the vendor and purchaser together, not necessarily a ]H-rsonal 
introduction, but one through which the purchaser knew that the 
land of the vendor was for sale; and the absence of that element is 
fatal to the claim.

Appeal by defendant from the judgment at trial dismissing 
the plaintiff’s action for commission on the sale of certain land. 

The appeal was dismissed with costs.
11. A. Mackir, for plaintiff, appellant.
II. L. Landry, for defendant, respondent.

Harvey, C.J.;—With considerable hesitation 1 have come to 
the conclusion that the appeal should be dismissed. It is per­
fectly clear that the fact that the sale was subsequently com­
pleted without the knowledge of the plaintiff docs not in itself 
disentitle him to a commission on the sale for there are numer­
ous authorities that decide that expressly, see Burchell v. Oowric, 
[1910] A.C. 614, at p. 625.

However, in the same case at p. 624 it is stated :—

ALTA.
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In the words of the Inter authorities, the plaintiff must shew that 
some act of his was the causa causons or was an efficient cause of the 
sale.
It is in this respect that I think the evidence of the plaintiff 

does not go far enough to enable him to succeed in view of the 
learned trial Judge’s dismissal of the action. The purchaser 
was clearly not disposed to help the plaintiff by his evidence 
and though some of his statements appear to me hardly con­
sistent with other statements so that if I had been trying the 
case 1 am not sure that I would have come to the conclusion 
the trial Judge did, yet I cannot say that he was wrong for 
the evidence does not, beyond doubt, shew that the sale was 
really brought about by the plaintiff’s efforts.

Simmons, J. :—I concur.

Walsh, J. :—One Denis bought the farm of a man named 
Desjarlais and when the sale was closed he asked the plaintiff 
if he knew of any other farm that he, Denis, could buy in the 
same neighbourhood. The plaintiff suggested that the defen­
dant’s farm was for sale. Denis already knew this, having been 
so informed by Desjarlais. Denis then told the plaintiff that if 
he, the plaintiff, could buy the defendant’s farm at $30 per 
acre, being the price suggested by the plaintiff, he Denis would 
take it. Immediately after this the plaintiff saw the defendant 
and after some discussion the defendant by writing authorised 
the plaintiff to sell the land for $.'>,000, and by the same writing 
agreed that in the event of a sale being made by the plaintiff 
at this figure he would pay him $200 by way of commission. It 
appears that the name of Denis was not suggested to the de­
fendant in these negotiations as that of the proposed purchaser. 
The plaintiff advised Denis that the defendant would sell for 
$5,000, but this was $200 more than Denis, who was really act­
ing for others, was authorized to pay, and he said lie would not 
buy at that price. This was the last and the only thing that the 
plaintiff had to do with Denis in the matter after receiving the 
defendant’s authority to sell. A few days later Denis decided 
to buy and he went to the defendant and purchased his farm 
for $5,(KM), the defendant then being ignorant of the fact that 
Denis was the man with whom the plaintiff had been negotia­
ting. The plaintiff sues to recover his commission of $200. The 
learned District Court Judge who tried the action dismissed it 
and from this judgment the plaintiff appeals.

In my opinion the judgment appealed from is right. I do 
not think that upon the facts of this case it can be said that 
any act of the plaintiff was the causa causons or an efficient 
cause of the sale. If the relation of buyer and seller had been 
really brought about between Denis and the defendant by the
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acts of the plaintiff he would certainly have been entitled to his ALTA, 
commission even though lie had no hand whatever in the actual ^ c
making of the sale. But 1 am unable to see how it can be said jyi2
in this case that anything that the plaintiff did brought about ----
this sale. The position is simply this, that a man who knew that gebmmn 
the farm of another was for sale asked the plaintiff to ascertain r. 

for him the price for which it could be bought, and that the L’Oiskau.
plaintiff did ascertain and communicate the price to this man, wawTj. 
who subsequently bought from the defendant without any fur­
ther intervention of the plaintiff. How did the plaintiff make 
himself the efficient cause of the sale? He did not discover the 
purchaser. lie simply ascertained for a man, who already 
knew that the land was on the market, the price at which it 

he bought. If Denis had not known before this talk with 
the plaintiff that the defendant’s land was for sale I think it 
might then be very well said that it was through him that the 
sale was afterwards made and that this, coupled with the other 
facts of the case, would entitle him to his commission. But it 
is the fact that it was not the plaintiff who, to quote from the 
evidence, “put Denis next to the farm” hut that Denis came to 
him knowing as much about the matter apparently as the plain­
tiff himself did. which, to my mind, distinguishes this case 
from all others of its kind with which I am familiar. I do not 
intend to load this judgment with references to oi citations from 
any of the numerous decisions upon this branch of the law with 
which our reports, particularly those of West< rn Canada in 
recent years, are filled. But through them all will be found 
running this as the determining principle in such a case as this, 
that in order to entitle him to his commission the agent must 
have brought the vendor and purchaser together or must have 
given an introduction which resulted in a sale, not necessarily a 
personal introduction but one through which the purchaser 
knew that the land of the vendor was for sale The absence 
of that element from the facts of this case is, I think, fatal to 
the plaintiff’s right to recover, and 1 would dismiss the appeal 
with costs.

A pprnl (Iism isst <1.

1
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MERRITT v. CITY OF TORONTO.
Ontario Court of Appeal, Moss. C.J.O., Maclarcn amt Meredith, JJ.A., and 

Clute and Sutherland, JJ. June 28, 1012.

1. Waters (§11 A—GO)—Right of riparian owner to access to navig- 
aui.e water—Marshy gbovno intervening.

One whom- land is separated from navigable water by marshy 
ground is not a riparian proprietor in respect of the navigable water.

[Ross v. Village of Portsmouth, 17 UX'.C.l*. 195; and Niles v. Cedar 
Point Club. 175 U.S. 300. referred to; Merritt v. City of Toronto, 23 
O.L.R. 3ti3, allirmed on appeal.]

Appeal by the plaintiff from the judgment of a Divisional 
Court, 23 O.L.R. 365.

The appeal was dismissed, Maclaren, J.A., and Clute, J., 
dissenting.

11. M. Mowat, K.C., for the plaintiff. The plaintiff has a 
patent for land “to the water’s edge,’’ and also for land outside 
of that, and the Court below erred in holding that the plaintiff 
was not the owner of land covered by water, and entitled to the 
rights of a riparian proprietor. The evidence shews that Ash- 
bridge’s Bay is a part of the Harbour of Toronto, and that the 
plaintiff bought on account of the riparian rights to which he 
claims to be entitled. The evidence further shews that, as a 
matter of fact, the bay was navigable, and that a great extent of 
the beach was clear, except where there were bits of floating bog 
that any one could easily move away. There was no “marsh 
hay” in front of the plaintiff’s land, but only this species of 
aqueous growth which would float away, and did not deprive 
the water of its navigable quality. lie referred to Ilood v. Tor­
onto Harbour Commissioners (1873), 34 U.C.R. 87, and to the 
Lake Scugog case, Beatty v. Davis (1801), 20 O.R. 373, which is 
the leading case on the subject, and which, it is respectfully sub­
mitted, is not successfully distinguished by the learned Chan­
cellor from the case at bar. He also referred to a number of 
cases cited in the previous argument, 23 O.L.R. at p. 366, and 
to Esson v. McMaster (1842), 3 X.B.R. 501.

n. L. Drayton, K.C., and O. A. Urquhart, for the defendants, 
ai pied that the plaintiff was not a riparian proprietor, and had 
no rights as such. The plaintiff’s rights are held under patent 
from the Ontario Government only; and if, as maintained by 
him, the marsh is navigable water, his patent is inoperative. As 
a matter of fact, however, the appellant’s property has never 
been used for navigation purposes, and is incapable of being so 
used. In any case, the defendants’ works do not obstruct navi­
gation, and have caused no damage to the plaintiff. We have 
not blocked his entrance and have improved the general right of 
way. They referred to Ross v. Village of Portsmouth (1866). 
17 C.P. 195, per Wilson. J.. at p. 203; Ratte v. Booth (1886), 11 
O R. 491, per Boyd, C.. at p. 498; S.C. (1887), 14 Alt. 419,
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per Patterson, J.A., nt p. 432; Orr Ewing v. Colquhoun (1877), 
2 App Cas. 839 Thi Queen i Ueyen 1853 , 3 C.P 
Baldwin v. Erie Shooting Cluh (1901), 127 Mich. 059, 000-602 ; 
The Queen v. Robertson (1882). 6 Can. S.C.R. 52; Attorney- 
General v. Perry (1874), L.R. 9 Ch. 423, per Jessel, M R., at p. 
425a.

Mount, in reply, argued that Boss v. Village of Portsmouth, 
supra, turned on a different state of facts, as there it was a 
question of a wadable stream. Beatty v. Davis is conclusive in 
the plaintiff's favour. There is no doubt as to his bona fuies, and 
he should be given the benefit of any doubt that may exist in 
the matter.
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Argument

Moss, C.J.O. :—Appeal by the plaintiff from a judgment of Moee'c.j.o. 
a Divisional Court affirming the judgment of Magee, J., after 
trial without a jury, dismissing the action.

So far as the facts of the case are concerned, it is unfortunate 
that, owing to the accidental destruction of the stenographer’s 
notes of the testimony on behalf of the defendants, there is no 
complete transcript of the evidence in the case, and the only 
record of that part of the testimony is furnished by the notes of 
the learned trial Judge. However, the testimony hearing on the 
question of the nature of the plaintiff's property and the nav­
igability or supposed navigability of the waters of Ashhridge’s 
Hay has been noted with very considerable fulness and detail.

And it is proper to assume that, in determining the issues, 
the learned Judge gave due and proper weight to that evidence, 
so far as it is opposed to ♦he evidence adduced on behalf of the 
plaintiff.

The plaintiff rests and can only rest his ease against the 
defendants upon such rights as he has under the grant to him 
of what is designated the lot covered with water extending south 
to the property granted to the defendants by the two several 
patents in the case. And it was incumbent upon him to shew, 
not only that the waters of Ashhridge’s Hay were navigable in 
the sense in which that quality is to he found in order to confer 
riparian rights of the kind claimed, but also that his property did 
in fact border upon the waters. If that which intervenes be­
tween his dry land fronting on Eastern avenue and the north 
limit of the defendants’ property has always been marshy, boggy 
land, and the defendants’ property for some distance south of 
the north limit has always been of the same nature, there is 
nothing in the respective grants and conveyances to turn them 
into water lots.

Upon the best consideration I have been able to give to the 
testimony, and without the aid of what is recorded in the publi­
cations referred to by Middleton, J., I come to the same con­
clusion as the Chancellor, viz., that the plaintiff’s property, com-
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prised within the conveyances and grants under which lie claims, 
is now and always has been marsh, and nothing but marsh; and 
that between it and the artificial channel through which he seeks 
access as riparian owner there is land of a like character.

Present appearances, after so much has been done by means 
of dredging and channelling to create a condition of open water, 
afford no index to the condition in early days of the waters of 
the Ashbridge’s Bay marsh and of the lands bordering upon 
them. But, whatever the conditions may have been at the 
easterly part, the testimony makes it plain that there always was 
bog and marsh to the west in front of the property now claimed 
by the plaintiff, and that its character has undergone but slight 
change, though liable, of course, to some changes in appearance 
and wetness according as the year or season was a wet or dry 
one.

Upon the whole, I am unable to say that the conclusion of the 
Divisional Court is erroneous; and 1 would, therefore, dismiss 
the appeal.

Sutherland, J., agreed with Moss, C.J.O.

Meredith, J.A.:—The only right which the appellant con­
tends for here is a right of navigation ; no other rights, riparian 
or otherwise, arc set up. The question, and the only question, 
therefore, is, whether the waters, in front or at the back, which­
ever any one may choose to call it, were, at the time of the acts 
of the defendants complained of, navigable: entirely a question 
of fset

The trial Judge adjudged that they were not: but. unfor­
tunately, he gave no reasons for his conclusion; and we are, 
therefore, without any assistance from him in now considering 
the question. A Divisional Court, upon an appeal from him to 
them, affirmed his judgment; but, unfortunately, did so, largely, 
upon statements contained in local private publications, which 
were not evidence, and which were not attempted to be put in as 
evidence by either party, or indeed even mentioned, upon the 
trial, or upon the argument before it; so that that judgment is 
vitiated and cannot stand, nor can it afford much assistance 
upon this appeal.

But, upon the whole evidence adduced at the trial, it is 
quite impossible for me to find that the waters to which the 
plaintiff’s land extended were navigable; and the onus of proof 
that they were is, of course, upon the plaintiff. It may very well 
be that at no very great cost a channel, sufficient for small boats, 
might have been made, giving access from the plaintiff’s land to 
navigable waters of the bay—through shallows, reeds, and other 
obstructions—but no such right appertained to the land. Those 
who are familiar with the marshes along the great lakes, and
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connecting rivers, which bound this Province to a great extent, 
can have no great difficulty in understanding the evidence and 
reaching the conclusion that the plaintiff’s land did not extend 
to navigable marsh waters: see Niles v. Cedar Point Club (1899),
175 U.S. 300, and lioss v. Village of Portsmouth, 17 C.P. 195.

It cannot make much, if any, difference what causes the 
obstruction to navigation, or whether or not it is in any sense a 
floating obstruction, so long as it destroys navigability, and is 
permanent, or there be no right, in the land-owner, to compel 
its removal, or to a way through it.

1 would dismiss the appeal.
Clute, J. :—Appeal from the Chancery Division dismissing ciut*. j. 

the appeal from the trial Judge, who dismissed the action with 
costs.

The plaintiff is the owner of certain land in the city of 
Toronto, having a frontage of 166 feet 3 inches on Eastern 
avenue, with a depth of 265 feet, which is alleged to extend to 
the water’s edge, hereafter referred to as the “land lot.”

He also owns a strip of land covered with water, of the same 
width, to the south of the land lot, and extending on the westerly 
side 596 feet 7 inches, and on the easterly side 546 feet 6 inches, 
and containing 2,Vo acres, to the northerly limit of lands 
owned by the City of Toronto, hereafter referred to as the 
“water lot.”

The plaintiff claims riparian rights in respect of the land lot, 
and charges that the defendants have interfered with those 
rights by digging a canal through their property and throwing 
the earth excavated therefrom on the north side of the canal 
adjoining the plaintiff’s property, and thereby shutting him off 
from access to the navigable waters of Ashbridge’s Bay. This 
he claims to be contrary to the distinct understanding between 
the city, himself, and other owners of land fronting on Ash­
bridge’s Bay, and that, in violation of such understanding be­
tween the parties, they registered a plan of the proposed work 
without recognising the riparian rights of the plaintiff. The 
plaintiff asks for a mandamus to compel the defendants to 
amend the plan by reserving the riparian rights of the plaintiff 
and to compel the defendants to remove the obstructions placed 
in front of the plaintiff’s land, and an injunction to restrain 
the defendants from interfering with the rights of the plaintiff, 
and for damages and other relief.

The defence denies the plaintiff’s title, or that he ever had 
any riparian rights in respect of his lands, claims a binding 
agreement which debars the plaintiff of all claim or right to 
cross the defendants’ land, and claims under grant from the 
Province of Ontario up to the line so settled, anil, in the alter­
native, under Dominion grant, and that the plaintiff’s claim, if
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any existed, was by arbitration under sec. 437 of the Consoli­
dated Municipal Act, 1903, and is barred by sec. 438 of the same 
Act, more than a year having elapsed since damages were 
sustained, and that the defendants’ work was for the public 
benefit.

The trial Judge, Magee, J., gave no written opinion, but 
endorsed on the record a simple dismissal of the action. An 
appeal was taken to the Divisional Court. The Chancellor there 
states, 23 O.L.R. 367, that the action was dismissed by the trial 
Judge on the ground that the plaintiff’s property was land, and 
not water, and that he was not in any sense a riparian propri­
etor. The Chancellor in his judgment says that “the plaintiff’s 
land is now, and always has been within historical memory, 
marsh and nothing but marsh;” and that “the law of the case 
is that law which pertains to the ownership of marsh land.” 
Middleton, J. (p. 372), was of opinion that the rights of the 
parties are the rights of adjoining proprietors, and that no ques­
tion of riparian or water rights arises. “Each owner may re­
claim or may ditch as he secs fit, but neither has any right over 
the lands of the other. This swamp was not such a body of water 
as either has the right to have maintained. It is, in truth, no 
more than a wet parcel of land where reeds and brushes grow, 
upon which marsh hay is cut, and this must be regarded as land, 
and not water.” The appeal was dismissed, Riddell, J., agree­
ing in the result.

The plaintiff claims ownership to the “land lot” by a certi­
ficate of ownership under the Land Titles Act, dated the 26th 
November, 1890. This description on the east is to the water’s 
edge. It does not follow the water’s edge, however, but proceeds 
westerly parallel with Eastern avenue. The water line (or 
swamp, whichever it be) encroaches on the south-westerly por­
tion of the lot, so that the whole front of the land lot touches the 
water (or marsh) on its southerly boundary.

The plaintiff’s title to the “water lot” is by grant from the 
Crown dated the 3rd December, 1889, and is described as 2,3o 
acres of land covered with water, and may be known as follows. 
The description then is: “Commencing at a point on the water’s 
edge of Ashbridge’s Bay,” the point being the south-western 
corner of the “land lot;” “thence south 16 degrees east 596 feet
6 inches more or less to the northern limit of the property of the 
Corporation of the City of Toronto, as patented to them on the 
18th May, 1880; thence north 56 degrees 40 minutes 15 seconds 
east along said limit to a point where a line drawn parallel to 
the limit between township lots Nos. 11 and 12 and distant 297 
feet measured westerly thereupon and at right angles thereto 
will intersect the said lot; thence north 16 degrees west 546 feet
7 inches more or less to the water’s edge”—that is, to the
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south-east corner of the “land lot”—“thence south 74 degrees 
west parallel to Eastern avenue, and along said water’s edge 
160 feet 3 inches to the place of beginning.” The grant is made 
upon the condition and undertaking that, should any claim be 
made in respect of the premises by the Government of Canada, 
the grantee shall not be entitled to claim compensation from the 
Ontario Government. The Crown also reserves “the free use, 
passage, and enjoyment of, in, over, and upon any navigable 
waters that shall or may be hereafter found under or be flow­
ing through or upon any part of the said parcel or tract of land 
covered with water hereby granted as aforesaid.”

The grant to the City of Toronto, referred to in the plain­
tiff’s patent, describes the land as that certain parcel or tract 
of marsh land and land covered by water containing by compu­
tation 1,385 acres, more or less, reserving the right of passage 
over all navigable waters “that shall or may hereafter be found 
on or under or be flowing through or upon any part of the said 
premises hereby granted,” and also reserving all rights of fish­
ery and free access to the shores of Lake Ontario and the Bay of 
Toronto.

The defendants also claim by grant from the Dominion Gov­
ernment dated the 10th October, 1903. The consideration men­
tioned is $20. The patent recites “that whereas the lands here­
inafter described form part of a public harbour vested in Ilis 
Majesty as represented by the Government of Canada and the 
lands are described as “all and singular that parcel of marsh 
land and land covered by water in the city of Toronto, reserv­
ing the free use and passage and enjoyment over all navigable 
waters that shall or may be found on or under or be flowing 
through or upon any part of the lands thereby granted.”

A large number of witnesses were examined as to the extent 
the lands of the plaintiff and the city were covered with water, 
and whether the waters covering such lands were navigable. 
What is known as Ash hr id go’s Bay is made up of portions of 
open water and land covered or partly covered with water, 
through which have grown reeds and marsh grass. A portion 
of this so-called land covered with water is a floating vegetable 
mass, with clear water between it and the solid ground. Large 
portions of this floating mass would from time to time, under 
strong winds, drift away ; and one old resident, Mr. Leslie, 
stated that he remembered one occasion when the whole float­
ing mass had drifted off to the south of the bay, leaving the 
shore line from this place to the east of the plaintiff’s “land 
lot,” and so along the west shore to Carlaw avenue, entirely 
free from marsh grass, and the water clear. This probably 
was an innocent exaggeration, although the evidence does clearly 
establish that sometimes very large portions of this floating mass

ONT.
C. A.
1912

Merritt

Toronto.



158 Dominion Law Reports. |6 D.L.R.

ONT. of vegetable matter would move across the bay under heavy
C. A.
1012

winds. It does not follow that, if the lands referred to are not 
navigable for large or small craft or at all, the plaintiff lias

Merritt

Toronto.

no riparian rights. If it be “land and nothing hut land,” doubt­
less the plaintiff has no claim; but, if it be land between high 
and low water mark, different considerations arise.

After much negotiation, the city and the owners of lands
along the water’s edge, including the plaintiff’s predecessor in 
title, agreed upon a conventional line, known as the “Unwin 
line.” It was, no doubt, expected and intended at the time 
that the various owners should be recognised as owners down 
to the boundary line of the property conveyed to the city; but 
the Ontario Government, claiming for the. Crown the land be­
tween the water’s edge and open water, granted to the city the 
part south of the conventional line, and to the plaintiff and 
others the land north thereof; and it is a matter worthy of note 
that the plaintiff’s patent describes the “water lot” as covered 
with water, referring to it “as being composed of water lot in 
front of part of lot No. 12, broken front concession from the 
bay.” It recognises the southern limit of the plaintiff’s “land 
lot” as being “a point on the water’s edge of Ashbridge’s Bay,” 
and the reservation contained in the grant, in respect of the 
free use “of all navigable waters,” leads one, 1 think, fairly 
to the conclusion that both the Government and the purchaser 
considered the “water lot” in question land covered with water, 
and not simply land.

The evidence clearly shews that immediately in front of the 
“land lot” there is, even in comparatively low water, open 
water, which at times varies from Iti inches in low water to 2, 
3, and even 4 feet deep in high water.

This depth of water extends at all events from the “land 
lot” 30 to 40 feet, where, it would appear, for some distance the 
water is not so open and not so deep.

Hay has been cut over the lands immediately to the east for 
many years, and probably to a certain extent over the “water 
lot” in question, but this is not so clear.

In cutting the hay the men waded through the water, vary­
ing in depth in the different seasons; and, beneath this “crust” 
formed of rotted vegetable matter, there was clear water that, 
in some places, in breaking through, would take a man up to 
his neck.

In high water over a large part, if not all of this area, a 
boat could pass and did pass; the fishers and hunters passed over 
it in that way in fishing and hunting; but it was not navigable 
for boats of any considerable size over this “water lot” except 
in high water.

In making the soundings for the works of the defendants
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complained of, the engineer found clear water beneath the 
“crust” along the boundary line of the city property ami for 
30 to 50 feet to the north, as far as they sounded it.

I think, therefore, that the lands included in the plaintiff’* 
“water lot,” and in the similar lands to the south of the de­
fendants’ line to the open water of the bay, may be properly 
described as lands between high and low water mark—with 
this further fact that, beneath this vegetable “crust” formed by 
decayed vegetable matter, there was clear water. This space 
between the crust and the bottom proper was taken into account 
by the defendants’ engineers in ascertaining the amount of the 
excavations to be allowed the contractors.

in order to ascertain whether the plaintiff is a riparian 
proprietor, and if so what are his rights, it will be necessary to 
consider the effect of the grant of which his land forms a part, 
and also in what way, if any, his rights were alTeeted by the 
conventional line now separating the property of the plaintiff 
and the defendants.

The township lot is described as being composed of lot No. 
12 in the first concession with broken front east of the River 
Don, in the township of York, with all the woods and waters 
thereon lying, beginning at a post in front marked 12/13; 
thence north 16 degrees west 125 chains; thence north 74 
degrees east 20 chains; thence south 16 east to the front : thence 
westerly along the front to the place of beginning, with allow­
ance for roads. What does “the front” in this description 
mean? It was clearly established by the evidence that there 
was open water at the south-east corner of lot 12, and a wharf 
known as Leslie’s wharf was built on lot 11 at that place, and 
used for many years for receiving and shipping wood and 
other freight, and that there was open navigable water from the 
wharf both into Toronto Hay and Lake Ontario. I think the 
word “front,” therefore, means the water’s edge, and the line 
follows aloi g the front or water’s edge from the point between 
11 and 12 westerly to the place of beginning. If the water’s edge 
of Ashbridgc’s Hay were not navigable, this description would 
carry the ownership to the middle line of the waters which form 
one of the outlets of the Don River. Hut, from the evidence, I 
think that there can be no doubt whatever that Ashbridge’s Hay 
is navigable for small craft; and, therefore, the ownership ex­
tended only to the water’s edge. This would give the owner of 
lot 12 riparian rights; and the plaintiff, as the owner of a part 
of the township lot 12, and which is described as coming down 
to the water’s edge, has the same riparian rights as his prede­
cessor in title had, unless lost by consent given to the conven­
tional line forming the boundary betwen the property of the 
plaintiff and that of the defendants.
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With great respect, 1 am unable to agree with the view ex­
pressed in the Divisional Court by the Chancellor and Middle- 
ton, J., that the portion of the land in question below' the water’s 
edge must be treated simply as land without riparian rights. 
I think it established, by the witnesses of the defence as well 
as by the witnesses of the plaintiff, that the land south of the 
line forming the southerly boundary of township lot 12 and 
the open water is land between high and low water mark. It 
rises and falls with the rising and falling of the water in the 
lake and bay. In high water, small boats may pass over it. 
Fish in great numbers are found there. Clear water is found be­
neath the floating mass of vegetation; and, notwithstanding the 
rank growth of aquatic grass, it is quite distinct from what 
may be called solid land proper. The greater portion of it for 
the greater part of the year is covered with water. Even when 
hay is being cut on the land east of the plaintiff’s land, it is 
overflown with water several inches deep, and the floating mass 
sinks under the tread, as the grow’th of grass is being cut.

If 1 am right as to the water line, then, following the English 
rule of law applied to navigable and non-navigable waters alike, 
excepting only navigable tide waters, there is the prima facie 
presumption that the grant from the Crown to the plaintiff's 
predecessor in title carried his ownership to the middle thread 
of the bay (the decision in this case by the trial Judge having 
been given prior to and so not affected by 1 Geo. V. eh. 6(0.) : 
Kccwalin rower Co. v. Town of Kcnora (1908), Hi O.L.R. 184.

It was probably this view of the case that led to the agree­
ment in regard to the conventional boundary line. Rut 1 think 
there exist circumstances and conditions in this case sufficient 
to repel such presumption. The description of the lot by metes 
and bounds beginning at a post and giving the acreage—the fact 
that it fronts on a bay, which is a part of Lake Ontario and con­
nected with it and only separated from it by sands thrown up 
by the waves—the uniform action of the Crown in claiming 
ownership of the lands below high water mark by granting to 
private persons the bed of navigable waters below high water 
mark—render it quite impossible to apply the English rule of 
law in favour of the owners of lot 12 fronting on the bay, so as 
to extend their ownership to the land covered with water. I 
am, therefore, of opinion that, in the present case, the prima 
facie presumption is rebutted, and that the grant by the Crown 
of lot 12 is limited to high water mark. Prior to the Kecwatin 
case, the English rule seems not to have been applied in this 
country to navigable waters, and there are many dicta to the 
contrary. See the cases collected by Anglin, J., in the Kecwatin 
case (1906), 13 O.L.R. 237, at pp. 252, 253. It was recently 
held in the House of Lords, the House being equally divided,
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and so affirming the decision of the Irish Court, that no right 
can exist in the public to fish in the waters of a navigable, inland, 
non-tidal lake, no matter how large : Johnston v. O'Neill, [1911] 
A.C. 552.

The B.N.A. Act and special legislation would seem to govern 
such a case. This, however, has only an indirect hearing on the 
present ease ; as, subject to public regulations, the plaintiff is 
entitled to fish there either as riparian owner or owner of the 
water lot.

Prior to the giants, the land between high and low water 
mark belonged to the Crown as represented by the Province of 
Ontario, except such portions as the Dominion might claim 
under the B.N.A. Act in respect of harbours. See Lord Ilers- 
chell’s judgment in the stated case Attorney-General for 
the Dominion of Canada v. Attorneys-Gencrai for the Provinces 
of Ontario Quebec and Nova Scotia, [1898] A.C. 700, quoted 
below.

The right of the riparian owner to use the water does not 
depend upon the ownership of the soil under the water ; and 
whether owned by the Crown, as represented by the Dominion 
or Province, or by a private person, cannot affect the plain­
tiff’s riparian rights.

Then what were the riparian rights of the grantee of lot 
12 and other lots fronting on Ashbridge’s Bay ? Much emphasis 
was laid upon the right of navigation in the discussion at bar, 
but that right of a riparian proprietor is common with the 
right of the public; and it does not follow that, because the land 
between high and low water mark in front of the plaintiff’s lot 
is not navigable, therefore he has no riparian rights, or that 
he would not be affected by the obstruction placed in front of 
his water lot by the defendants. This depends upon other con­
siderations, to which I will refer presently.

Many questions affecting the present ease were submitted in 
the special case referred by the Governor-General in Council 
for decision to the Supreme Court, In re Provincial Fisheries 
(1896), 26 Can. S.C.R. 444. The case was carried to the Privy 
Council : Attorney-General for the Dominion of Canada v. At­
torneys-G encrai for the Provinces of Ontario Quebec and Nova 
Scotia, [1898] A.C. 700. Lord Herschell, in giving judgment, 
pointed out the distinction between proprietary rights and legisla­
tive jurisdiction under the B.N.A. Act; that, “whether a lake or 
river he vested in the Crown as represented by the Dominion or 
as represented by the Province in which it is situate, it is equally 
Crown property, and the rights of the public in respect of it, 
except in so far as they are modified by legislation, are precisely 
the same. . . . There is no presumption that because legis­
lative jurisdiction was vested in the Dominion Parliament pro-
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prietary rights were transferred to it. . . . Whatever pro­
prietary rights were at the time of the passing of that Act 
possessed by the Provinces remain vested in them except such as 
are by any of its express enactments transferred to the Dom­
inion.” It was held that the transfer of “public harbours” 
operates on whatever is properly comprised in that term, hav­
ing regard to the circumstances of each case, and is not limited 
merely to those portions on which public work has been executed. 
His Lordship expressed the opinion (p. 712) “that it does not 
follow that, because the foreshore on the margin of a harbour is 
Crown property, it necessarily forms part of the harbour. It 
may or may not do so, according to circumstances. If, for 
example, it had actually been used for harbour purposes, such 
as anchoring ships or landing goods, it would, no doubt, form 
part of the harbour; but there arc other cases in which, in 
their Lordships’ opinion, it would be equally clear that it did 
not form part of it.” With regard to fisheries and fishing 
rights, it was held that sec. 91 of the B.N.A. Act did not convey 
to the Dominion any proprietary rights therein, although the 
legislative jurisdiction conferred by the section enabled it to 
affect those rights to an unlimited extent, short of transferring 
them to others.

It was held in this ease by the Supreme Court that the 
owner, having riparian rights before Confederation, had an 
exclusive right of fishing in non-navigable, and in navigable non- 
tidal, lakes, rivers, streams and waters, the beds of which had 
been granted to them by the Crown, following Tin Queen v. 
Robertson, 6 Can. S.C.R. 52. Their Lordships of the Privy Coun­
cil declined to answer this question, as the riparian proprietors 
were not parties to the litigation, or represented before their 
Lordships.

It was held in Pion v. North Shore U.IV. Co. (1887), 14 S. 
C.R. 677, that a riparian owner on a navigable river is en­
titled to damages against a railway company, although no land 
is taken from him, for the obstruction and interrupted access 
between his property and the navigable waters of the river, for 
the injury and diminution in value thereby occasioned to his 
property. This was affirmed in the Privy Council: North Shore 
R.W. Co. v. Pion (1889), 14 App. Cas. 612. Lord Selborne 
gave a very full judgment, commenting upon a number of cases. 
He points out that in Miner v. Oilmour (1858), 12 Moore P.C. 
131, 157, that tribunal determined, after two arguments, that 
with respect to riparian rights (in that case the river was not 
tidal or navigable), there was “no material distinction between 
the law of Lower Canada and the law of England.” He quotes 
from Lord Kingsdown, who delivered the judgment of the com­
mittee in that ease, where he said: “By the general law applic-
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able to running streams, every riparian proprietor has a right 
to what may be called the ordinary use of the water flowing 
past his land ; for instance, to the reasonable use of the water 
for his domestic purposes, and for his cattle ; hut, further, he 
has a right to the use of it for any purposes, or what may be 
deemed the extraordinary use of it, provided he does not thereby 
interfere with the rights of other proprietors, either above or 
below him.” He then points out that this general law was 
decided, in Lyon v. Fishmongers* Co. (1876), 1 App. Cas. 662, 
683, to be applicable to navigable and tidal rivers. At p. 621 
he proceeds : “The only ground of distinction suggested between 
a non-navigable river (such as that in Miner v. Oilmour) and a 
navigable or tidal river, forming at high water the boundary 
of riparian land, was that in the case of a non-navigable river 
the riparian owner is proprietor of the bed of the river ad 
medium fdum aqua, which, in the ease of a navigable river such 
as the St. Charles, belongs to the Crown. The same distinction 
was contended for in Lyon v. Fishmongers' Co.; but the House 
of Lords, on grounds with which their Lordships concur, 
thought it immaterial. Lord Cairns rejected the proposition 
that the right of a riparian owner to the use of the stream 
depends on the ownership of the soil of the stream ; he adopted 
the words of Lord Wensleydale in ('hasnnon v. Richards 
(1859), 7 H.L.C. 349: ‘The subject of right to streams of water 
flowing on the surface has been of late year fully discussed, 
and by a series of carefully considered judgments placed upon a 
clear and satisfactory footing. It has now been settled that the 
right to the enjoyment of a natural stream of water on the sur­
face, ex jure natura, belongs to the proprietor of the adjoin­
ing lands, as a natural incident to the right to the soil itself, 
and that he is entitled to the benefit of it, as he is to all the 
other natural advantages belonging to the land of which he is 
the owner. He has the right to have it come to him in its natural 
state, in flow, quantity, and quality, and to go from him with­
out obstruction, upon the same principle that he is entitled to 
the support of his neighbour’s soil for his own in its natural 
state.1 . . . Their Lordships have considered the authorities 
referred to in support of this part of the appellants’ argu­
ment, and they are of opinion that none of them tend to establish 
the non-existence of riparian rights upon navigable or tidal 
rivers in Lower Canada, or to shew that the obstruction of such 
rights without Parliamentary authority would not be an action­
able wrong, or that, if in a case like the present the riparian 
owner would be entitled to indemnity under a statute author­
ising the works on condition of indemnity, the substituted access 
by openings such as those which the appellants in this case have 
left would be an answer to the claim for indemnity.”
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In Miner v. Gilmour, 12 Moore P.C. 131, it was held that in 
respect of riparian rights (in that case the river was not tidal or 
navigable) there was “no material distinction between the 
law of Lower Canada and the law of England.” Lord Kings- 
down, delivering the judgment of the committee, said (p. 156) : 
“By the general law applicable to running streams, every 
riparian proprietor has a right to what may be called the ordin­
ary use of the water flowing past his land ; for instance, to the 
reasonable use of the water for his domestic purposes, and for 
his cattle; but, further, he has a right to the use of it for any 
purposes, or what may be deemed the extraordinary use of it, 
provided he does not thereby interfere with the rights of other 
proprietors, either above or below him.” And this general law 
was, in England, held applicable to navigable and tidal rivers 
(with the qualification only that the public right of navigabil­
ity must not lie obstructed or interfered with), by the House of 
Lords in Lyon v. Fishmongers’ Co., 1 App. Cas. 662.

In the Lyon case, the head-note reads: “By the Thames Con­
servancy Act (20 & 21 Viet. ch. 147), sec. 53, the Conservators 
appointed under that Act have a power to grant a license to a 
riparian proprietor to make an embankment in front of his own 
land abutting on the river, but though such license might be 
the owner’s justification so far as the public right of navigation 
was concerned, it would not authorise a licensee, being a riparian 
owner, to embank in front of his own land so as injuriously to 
affect the land of another riparian owner.” The Lord Chan­
cellor (Lord Cairns) says (p. 672): “With much defer­
ence for the Lords Justices, I should have thought that 
some authority should he produced to shew that the natural 
rights possessed by a riparian proprietor, as such, on a non- 
navigable river, are not possessed by a riparian proprietor on 
a navigable river. The difference in the rights must be 
between rivers which are navigable and those which are not; 
and not between tidal and non-tidal rivers; for, as Lord Ilale 
observes, the rivers which are puhlici juris, and common high­
ways for man or goods, may be fresh or salt, and may flow and 
re-flow or not; and he remarks that the Wey, the Severn, and 
the Thames, ‘and divers others, as well above the bridges as 
below, as w'ell above the flowings of the sea as below, and as well 
where they are become to be the private propriety, as in what 
parts they are of the King’s propriety, are public rivers juris 
puhlici.’ A riparian owner on a navigable river has, of course, 
superadded to his riparian rights, the right of navigation over 
every part of the river, and on the other hand his riparian rights 
must be controlled in this respect, that whereas, in a non-navi- 
gable river, all the riparian owners might combine to divert, 
pollute, or diminish the stream, in a navigable river the public
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right of navigation would intervene, and would prevent this be- 0NT- 
ing done. But the doctrine would he a serious and alarming one, q a
that a riparian owner on a public river, and even on a tidal pub- iqI2
lie river, had none of the ordinary rights of a riparian owner, as ----
such, to preserve the stream in its natural condition for all the Merritt
usual purposes of the land ; but that he must stand upon his right city or
as one of the public to complain only of a nuisance or an inter- Toronto. 
ruption to the navigation. The Lord Justice, suggests that the ciiitTi. 
right of a riparian owner in a non-navigable river arises from 
his being the owner of the land to the centre of the stream, 
whereas in a navigable river the soil is in the Crown. As to this, 
it may be observed that the soil of a navigable river may, as Lord 
Hale observes, be private property. But putting this aside, / 
cannot admit that the right of a riparian owner to the use of the 
stream depends on the ownership of the soil of the stream.'*

He then quotes from Lord Wensleydale in Chascmore v.
Richards, and proceeds : “My Lords, I cannot entertain any 
doubt that the riparian owner on a navigable river, in addition 
to the right connected with navigation to which he is entitled as 
one of the public, retains his rights, as an ordinary riparian 
owner, underlying and controlled by, but not extinguished by, 
the public right of navigation."

Lord Chelmsford in the same case (p. 678) says: “Why a 
riparian proprietor on a tidal river should not possess all the 
peculiar advantages which the position of his property with 
relation to the river affords him, provided they occasion no 
obstruction to the navigation, 1 am at a loss to comprehend. If 
there were an unauthorised interference with his enjoyment of 
the rights upon the river connected with his property, there can,
I think, be no doubt that he might maintain an action for the 
private injury.”

Lord Selborne (p. 683) says: “The title to the soil constitut­
ing the bed of a river does not carry with it any exclusive right 
of property in the running water of the stream, which can only 
be appropriated by severance, and which may be lawfully so 
appropriated by every one having a right of access to it. It is, 
of course, necessary for the existence of a riparian right that the 
land should be in contact with the flow of the stream ; but lateral 
contact is as good, jure naturw, as vertical ; and not only the 
word ‘riparian,’ but the best authorities, such as Miner v.
Oilmour, and the passage which one of your Lordships has read 
from Lord Wensleydale's judgment in Chascmore v. Richards, 
state the doctrine in terms which point to lateral contact rather 
than vertical. It is true that the bank of a tidal river, of which 
the foreshore is left bare at low water, is not always in contact 
with the flow of the stream, but it is in such contact for a great 
part of every day in the ordinary and regular course of nature,
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which is an amply sufficient foundation for a natural riparian 
right.”

In Stockport Waterworks Co. v. Cutter (1864), 3 II. & C. 300, 
it was held that ‘‘a riparian proprietor derives his rights in 
respect of the water from possession of land abutting on the 
stream, and if, by a deed which conveys only land not abutting 
on the stream, he affects to grant water rights, the grant, though 
valid as against the grantor, can create no rights for an inter­
ruption of which the grantee can sue a third party in his own 
name.”

In Attorney-General v. Bur ridge (1822), 10 Price 350, 24 
R.R. 705, it was held that the Crown might grant, by letters 
patent, all the lands between high and low water-marks : but this 
subject-matter of grant, as being jus privatum in the King, must 
be subject to the jus publicum or public right of the King and 
people, to the easement of passing and repassing both over the 
water and the land.

See also Attorney-General v. Pannetcr (1822), 10 Price 378, 
24 R.R. 723, where the right to the seashore was very fully con­
sidered, the case afterwards going to the House of Lords.

In At trill v. Platt (1884), 10 Can. S.C.R. 425, it was held that 
the lateral or riparian contact of the land with the water was 
sufficient to entitle the riparian owner to object to the flow of the 
water in its natural state being interfered with.

Bigaouette v. North Shore BAY. Co. (1889). 17 Can. S.C.R. 
363. A riparian proprietor on a navigable river is entitled to dam­
ages against a railway company for any obstruction to his rights 
of accès et sortie, and such obstruction without parliamentary 
authority is an actionable wrong ; following North Shore BAY. 
Co. v. Pion, 14 App. Cas. 612.

Many of the American cases in regard to lands similar to 
those in the present case arc governed by special statutes, and 
especially in respect of large areas of submerged or partly sub­
merged lands along the great lakes.

Under special Act of 1850, the Federal Government in cer­
tain cases conveyed to the State, which was then enabled to make 
grants of land freed from riparian rights, all which presupposes 
such rights to exist where not so affected by statute. See Brown 
v. Parker (1901), 127 Mich. 390; Baldwin v. Erie Shooting Club, 
127 Mich. 659. In the case of State v. Lake, St. Clair Fishing and 
Shooting Club (1901), 127 Mich. 580, the majority of the Court 
held that “certain land which, in its natural state, was in some 
places a few inches above, and in others slightly below, the ordin­
ary water level, and was at times entirely submerged, did not 
constitute a part of the bed of the lake, but was swamp and over­
flowed land, within the meaning of the Swamp-land Act of 1850, 
so as to pass to the State thereunder.” Hooker, J., in this case,
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dissenting, held that the lands did not come within the Acts 
relied upon by the majority of the Court, and that, therefore, 
they had to be dealt with as at common law; and he reviews the 
American cases very fully upon the subject, llis description of 
the land in question is very like the present: “After passing 
the hard land of the island, the banks of the respective channels 
are submerged to a great extent, if not altogether, and are 
marked by a rank growth of aquatic plants, which not only 
border the open water of the channels, but cover a vast area of 
submerged land, which, time out of mind, has been called the 
‘St. Clair Flats.’ ”

The American authorities in regard to riparian and littoral 
rights are collected in 29 Cyc. 333-337. At p. 336, it is said : 
“The owner of land bounded by navigable waters has a right 
to free communication lie tween his premises and the navigable 
channel of the river. This riparian right of access is strictly 
the right of access to the front of the property and does not 
include the right of access to the sides of piers. The right of 
access does not depend upon the ownership of the lands be­
tween low water mark and the line of navigability, and is the 
same whether the land abuts on tidal or non-tidal water. This 
right of access is property, and while the right does not pre­
vent the State from assuming jurisdiction and control over the 
bed and banks between high and low water marks, yet any 
act which makes the front of his land less accessible to the 
water is an injury for which an action for damages may be 
brought, except where the right has been obtained by eminent 
domain or the interference is the improvement of the naviga­
tion of the river by the State or regulation of commerce by 
Congress. Where the riparian owner is deprived of such 
right of access, he may also enjoin the obstruction.”

Applying the law as indicated in the foregoing cases to 
the facts here, I am of opinion that the grantee of the broken 
front of lot 12 had riparian rights quite independently of the 
right in common with the public of navigation, and that the 
plaintiff, by virtue of his ownership of the “land lot” which is 
bounded by the water, and is so recognised in the grant to him 
of the “water lot,” has the same riparian rights. He has 
the right to use the waters unobstructed; to fish in them; 
to boat over them; and at all times to reach the open water in 
front.

1 am further of opinion that the obstruction caused by pil­
ing earth from the cut on the bank between his land and the cut 
was an actionable interference with these rights. There was no 
necessity for their so doing. The cut could have been made 
without affecting prejudicially the plaintiff’s rights by either 
removing the earth or piling it on the south side, as was done 
further to the east in front of Leslie’s property.
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The defendants having made a channel, the plaintiff has the 
right to reach this channel over the submerged land without 
obstruction, and to utilise it for navigation ; and this none the 
less because the depth of water has been thereby increased. 
See Diamond v. Reddick (1875), 36 U.C.R. 391 ; Beatty v. Davis, 
20 O.It. 373; Hale, Dc Jure Maris.

I do not think the plaintiff is entitled to that part of the 
relief asking for the reformation of the plan registered, for the 
reason that, in my opinion, that does not affect his rights. It 
was not the registration of the plan or the making of the cut 
by which he was injured ; it was the unnecessary raising of the 
obstruction, shutting him out from the open water.

The defences raised other than that of the denial of the 
plaintiff’s property and riparian rights, I shall now consider. 
The defendants contend that the plaintiff is bound by the agree­
ment of his predecessor in title, who, as one of the owners of the 
broken front, accepted a convenient boundary whereby were 
lost to him any riparian rights, if such ever existed. The recital 
in this agreement shews that what was in dispute was the bound­
ary representing the high water mark, and it was this boundary 
they agreed to settle and abide by. Had the Crown been a 
party to this agreement, it would have given the owners the 
land down to this line, and that line by consent would have 
represented high water mark, and all lands which came down to 
that line would have been riparian proprietors’. This agreement 
was acted upon by the city obtaining a grant of land south 
of this line. Of course, the Crown was not bound by this agree­
ment; and, to perfect his title, the plaintiff got a grant of what 
was considered land covered by water stretching between the 
“land lot” and the conventional boundary line. The plaintiff, 
therefore, has the right to rest upon this agreement upon which 
the defendants acted and obtained thur grants both from the 
Ontario and the Dominion Government, and to say that, by 
consent and by virtue of that agreement, the conventional line 
as between the plaintiff and defendants must be considered the 
water’s edge or high water mark.

This view as to the intention of the parties and the meaning 
of the agreement is borne out by reference to what was done by 
the parties, and is perfectly good evidence, not to vary the terms 
of the patent, for which it is inadmissible ( Wyatt v. Attorney- 
(Saurai of Quebec, [1911 ] A.C. 489), but to shew that the pat­
ent was issued in pursuance of the agreement.

To understand the full effect of what was done, it is neces­
sary to go back to the license of occupation granted by the then 
Province of Canada to the City of Toronto on the 12th January, 
1847. Leaving out the formalities of the document, it is a 
license to the city to occupy “the marsh lying to the eastward
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of the city and the peninsula which forms the harbour of the ONT.
city, reserving free access to the beach for vessels, boats, ^T*^
and persons.” The city claimed to lie entitled to a I0j2
patent under this license ; and, by an order in council of the ----
1st October, 1866, the issue of the patent for these lands was Merritt 
authorised. In January, 1873, a plan and report were prepared, rm-op
at the instance of the city, shewing the northern boundary of Toronto.
the marsh to be high water mark, and this is clearly defined on cHÂTi.
the map and so stated by their engineer. (See his letter to the 
Mayor of the 18th January, 1873, exhibit 15.)

On the 6th March, 1873, the City Solicitors transmitted the 
plan and other papers to the Commissioner of Crown Lands, and 
asked for a patent for the lands as shewn on the plan. It thus 
clearly appears that what they claim was the land to high water 
mark. In a subsequent letter of the 20th April, 1874, reference 
was made to what had already been done, and the question 
whether anything further was required was asked. It appears 
to have been at this stage that the property-owners along the 
bay raised the question of their rights ; and in July an agreement 
was come to, which was succeeded by the agreement of the 23rd 
October, above referred to.

In the final petition for the patent, the plan of survey, 
the description of lands, the first agreement and the agreement 
of the 23rd October, Unwin’s report, and the report of the 
council, were all included with the petition as the necessary 
documents upon which the patent was asked.

In Unwin’s report, which forms part of the material used 
in asking for the grant, he says : ‘‘The construction to be put 
upon these terms ‘marsh’ and ‘front’ must be a matter of 
opinion. From the Harbour Master’s official records it is 
clear that what may be termed ‘marsh’ at a certain season of 
one year would be covered deep with water at the same season 
in some other year.” He further points out: ‘‘That the old 
surveys of record in the registry office and in your own private 
keeping shew the high water mark and marsh limit in a position 
altogether removed from the limits of high water and marsh as 
seen at the present time.”

He then suggested the advisability of adopting for a bound­
ary such straight lines as would, while giving the owners all they 
were entitled to receive, be satisfactory to the corporation.
Here again it is quite plain that what the defendants were 
striving to obtain was not land in the proper sense of the term, 
but land between high and low water mark, and, therefore, of 
certain seasons of the year admittedly covered with water.

Mr. Unwin further refers to the circular inviting the owners 
to be present, and the difficulty of obtaining a final agreement, 
which, however, was finally settled upon. There was some diffi-
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culty about the final agreement being signed, because of the 
opening of eertain streets which had not been mentioned in 
the first agreement.

The grant to the city was finally made in pursuance of the 
agreement and consent, recognising the boundary line as high 
water mark. In a letter to the Commissioner of Crown Lands 
dated the .‘list August, 1880, Mr. McWilliams, who had formerly 
been the City Solicitor, on behalf of the land-owners, points out 
that, had his clients not believed that the Government admitted 
their right to all lands lying to the north of those to which 
the city were entitled, they would never have entered into the 
agreement for establishing the boundary which led to the 
issue of the patent to the city.

The Government seems to have recognised the righteous­
ness of the owners’ claim by making a grant to the plaint iff of 
the land between his “land lot” and the boundary line as land 
covered with water, and at what must be considered a nominal 
sum ; nor did the city take a different view.

In tin* report of the City Engineer on the reclamation of 
Ashbridge’s Bay, dated the 21st December, 1891, exhibit 7, 
he says, after referring to the expenditure necessary to cleanse 
the bay : “This it is that the city, it seems to me, desires to see 
done ; and the main obstacle that stands in the way of doing it is 
the great expense, coupled with the difficulty and probable further 
expense of dealing with riparian proprietors on the north shore 
of the bay whose property will be affected by the works in 
question. It is this obstacle of expense that has hitherto been 
a bar to the city's undertaking the work,” etc.

As late as 1895, the executive committee submitted their 
report respecting Ashbridge’s Bay improvements, in which 
they said: “Your committee beg to recommend the adoption of 
the following report of the City Engineer /•< the above, and that 
a copy of the plan referred to be tiled by the City Survqyor in 
the registry office for East Toronto; but no work shall be done 
on the north shore between Blong street and the eastern terminus 
until satisfactory arrangements have been made with the prop­
erty-owners as regards riparian rights and filling.”

After a perusal of the admitted documents bearing upon 
this branch of the case, I find it impossible to come to any other 
conclusion than that the city, down to the commencement of the 
improvements, recognised that the property-owners had certain 
riparian rights, which such improvements might prejudicially 
affect. The agreement fixing the boundary line, so far from 
being an answer to the plaintiff’s claim, is, in my judgment, 
the strongest kind of recognition on the part of the defendants 
of the existence of such claim, and of the settlement upon that 
basis, and of their recognition of the owners’ rights, by recciv-
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ing a patent from the Crown based upon their consent, and in ONT. 
this action setting up that patent as their title to the laud 
south of the conventional boundary. In my opinion, they ]fll2
are estopped, by their conduct in obtaining the agreement, in ----
acting upon it, and in availing themselves of it, from now Mkbsitt 
denying the existence of those riparian rights which such < ITyof 
agreement recognises. Toronto.

The foregoing affords, in my opinion, distinct ground upon Clllte J# 
which the plaintiff is entitled to succeed in this action.

It was a reliance of the plaintiff on the action of the council 
in pursuance of this clear understanding that delayed the phi in­
tiff in bringing his action.

There was no intention and no agreement by the owners to 
abandon their riparian rights. The conventional boundary hav­
ing been agreed to, the Government was enabled to grant to the 
city lands to the south of what was recognised by both parties as 
the water line. Even had no patent been granted for the part 
south of the “land lot” to the plaintiff, the defendants would,
1 think, have been estopped from denying that the plaintiff’s 
title came down to the conventional boundary; but, whether that 
be so or not, the grant from the Crown of the “water lot” puts 
the plaintiff's right, in my opinion, beyond question. The 
plaintiff has now the same rights that he would have had if 
there had been no grant to the defendants or to himself of 
the land covered with water, except that the water line by 
consent is shifted further south. The effect of the conventional 
line simply settles the boundary of their lands, both of which 
are lands between high and low water mark and subject to the 
law affecting such lands.

1 have this further to say as to the way the case strikes me.
The city, as early as 1847, accepted a license of occupation from 
the Government of Canada, which, as representing the Crown, 
could only own the land as representing the bed of navigable 
waters below high water mark. The land having passed at 
Confederation either to the Dominion as having control of 
harbours or to the Province as the owner of the bed of navigable 
waters not theretofore conveyed to a private owner, and having 
taken a grant from both, the defendants now seek to have it 
declared that the land was neither one nor the other, but land 
free from all rights which attach by virtue of that character 
under which alone they claim the right to have the grants from 
the Crown made to them. This, in my opinion, they have no 
right to do, but are bound by the nature and character of the 
land as represented in their grants, whether from the province 
or the Dominion. This view is not based only upon the prin­
ciple of estoppel, but upon the broader ground of public policy, 
that an individual receiving a grant from the Crown cannot
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be permitted under that grant to claim something different in 
character from that asked for and granted.

This point is very well put in Brown v. Parker, 127 Mich. 
390, and a quotation from Beard v. Federy (1865), 3 Wall. 
478, 492. The following observations may be referred to: “If 
parties asserting interests in lands acquired since the acquisi­
tion of the country could deny and controvert this record, and 
compel the patentee, in every suit for his land, to establish the 
validity of his claim, his right to its confirmation, and the cor­
rectness of the action of the tribunals and officers of the United 
States in the location of the same, the patent would fail to be, 
as it was intended it should he, an instrument of quiet and 
security to its possessor. The patentee would find his title 
recognised in one suit and rejected in another, and, if his title 
were maintained, he would find his land located in as many 
different places as the varying prejudices, interests, or notions 
of justice of witnesses and jurymen might suggest.” And 
again: We are of the opinion that the survey hy the Govern­
ment, and transfer to and sale by the State to the meander 
lines, as State swamp land, conclusively establish the boundaries 
of the lake, and that title of abutting proprietors extend to them 
upon the presumption that must be conclusive, i.e., that when 
the meander lines were run they followed the true shore of the 
lake.” If one puts here the conventional boundary in the 
present case as representing the authorised surveyed land, and 
both parties requested the Government so to treat it, by applying 
for their grants recognising it, the words quoted are directly 
apposite, I think, to the present case.

The action taken by the Dominion Government in erecting a 
break water to protect the harbour cannot affect the plaintiff’s 
rights in this action; the plaintiff is not complaining here of 
that act, whether right or wrong.

Nor can effect be given, in my opinion, to the defence set 
up under the patent from the Dominion Government. If the 
defendants rely upon that grant, they are bound by its terms, 
and it declares that the lands conveyed form part of the public 
harbour. If this be so, the plaintiff’s lands abut on this harbour, 
to which he has a right of access as to navigable waters.

It is, however, contended for the defence that an action does 
not lie, and that the plaintiff, whatever his rights may be, must 
proceed under sec. 437 of the Municipal Act by arbitration; and 
that, more than a year having elapsed, any claim that he may 
have had is barred.

I think there are several answers to this objection. The first 
answer is, that the improvements made were not made under the 
Municipal Act, hut under special statutes, 54 Viet. ch. 82, sec.
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6, and 56 Viet. eh. 85, see. 9. A further answer is, that the de- 0NT- 
fendants have by their pleadings taken the position that the c A
plaintiff does not own the lands claimed by him, that he has i#]»
no riparian rights in respect thereof, and that his patent from ----
the Crown is void. These are issues raised by the defence which Merritt
cannot be tried, 1 think, by an arbitrator appointed under the City of
Municipal Act. But, on referring to the Act, it will he seen that Toronto.
the injury complained of docs not “necessarily result” from the ciüt*7j.
exercise of such powers. Indeed, as before indicated, any injury 
to the plaintiff would not necessarily follow from the making 
of the cut. It was the defendants’ negligent and wrongful act 
in depositing the earth taken from the cut to form a northern 
barrier against the plaintiff. This was wholly unnecessary, and 
in such case the Act does not apply. Damages under the Act 
must be the legal and necessary results of the act complained 
of: The Queen v. Poultcr (1887), 20 Q.B.D. 102. It is only for 
damages thus necessarily resulting from the exercise of the 
statutory powers that the land-owner is compelled to seek com­
pensation under the statute: Corporation of Raleigh v. Williams,
[1893] A.C. 540, at p. 550. See Brine v. Great Western R.W.
Co. (1862), 31 L.J.Q.B. 101; Foster v. Rural Municipality of 
Lansdownc (1899), 12 Man. L.R. 416.

It may be further noticed that the council may file plans and 
give notice under see. 439, and that claims for damages must be 
filed within sixty days, and in default the claim is barred. Here 
no notice was served upon the plaintiff ; but, on the contrary, the 
defence takes the position that he has no title. Section 440 
declares that the claim shall be barred within one year. Sec­
tion 443 provides that the claim shall not be barred where the 
plans do not disclose the damage that may be sustained ; and in 
the present ease the plans do not shew that it is the intention to 
pile the excavated earth as a bank on the north side of the cut, 
and so do not disclose the damage that the plaintiff may sustain.
For these reasons, I think the plaintiff is entitled to bring his 
action, instead of seeking relief, which could not be adequate, by 
arbitration.

The judgment appealed from should be set aside; and, the 
defendants having denied the plaintiff’s title and riparian 
rights, he is entitled to have a declaration confirming the same, 
and also an injunction restraining the defendants from continu­
ing the obstructions complained of.

Counsel stated, as I understood, at the bar, that the plain­
tiff was willing to forgo his right to have the obstruction 
entirely removed if he was permitted access to the open cut 
along his water front. If the defendants so elect, the order may 
be so worded in lieu of the injunction.
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ONT. The plaintiff is entitled to the costs below and of this appeal.
0. A. 
1012 Maclaren, J.A., agreed with Clute, J.

Merritt

Toronto.

Appeal dismissal; Maclaren, J.A., 
and Cute, J., dissi tiling.

ONT Re CANADIAN SHIPBUILDING CO.

If. C. J.
1912

Ontario llifili Court, It tilth'll, ./. June 22, 1012.

1. Equity i 8 1 A—2a) — Panning or title to vehnel—Agreement retween
NAVIGATION COMPANY \ M> 8HIPBUILMN........... \ x a i -m CO NBTRU<
TION OP A VERMEL—PROPERTY TO VERT IN NAVIGATION COMPANY 
AFTER EIRNT PAYMENT Pt RHI ANT TO CONTRAC T.

An agreement by a shipbuilding company to build a vrawl for a 
navigation company for a certain price, payment* to 1*» made every two 
month* to the extent of SO'? of the work clone and material supplied, 
and the balance on completion, which provide* that, a* the work goes on 
after the first payment, the property in the ves-el so far as constructed 
and in all machinery and materials purchased therefor shall liecome 
vested in and In* the absolute projierty of tin- navigation company, and 
that the > company will, at the request of the navigation
company, execute and deliver to it such bill of sale* as may lie neeewcary 
so as to vest the vessel, machinery and materials in the navigation 
company. o|ierate* in equity, without the execution of a bill of sale, as 
a transfer of ownership to the navigation company, from the time of 
the first payment, of all the vessel, machinery and material*.

| IIolinfill v. MatahaU, 10 II.L.C. 191. discussed and applied. See also 
Itr Thirkrll. Perrin V. Hood, 21 (!r. 492; Maxoa v. Miielhoinlil. 25 C.P. 
4.'15. at p. 139; Cot/ne v. Lee, Il A.R. (Out.) 503; llurnfnll v. Roittaeau, 
21 A.R. (Ont.) ««3.1

2. Statutes (8 11 It—115)—Conntrictkin of Bills or Sai>: and Chattel
Mortgage Ait, 19 Knxv. VII. (Ont.) ni. «5—Strict construe-

The Bills of Sale and Chattel Mortgage Act, 19 Edw. VII. (Ont.) eh. 
05. being one which makes void perfectly legitimate and proper trans­
actions. must lie read strictly.

3. Chattel mortgage i8 III—*1)—Liquidator or company—Necessity
OF COMPLYING WITH STATUTORY REQUIREMENTS—STATI N OF l.lQt'l 
DATOH.

The liquidator of an incorporated company is not a creditor of. or a
purchaser for valuabl.......nisiderntion from the company, \xithin the
meaning of the Bills of Sale and Chattel Mortgage Act. R.S.O. 1S97. 
ch. I -IS | sis* now II) Edw. VII. (Ont.) eh. «5).

f/fc Canadian Camera ami Optical Co.. 2 O.L.R, «77, distinguished, 
and dictum of Street, .1.. therein, dissented from.]

si nt •‘iih'iil Appeal by the liquidator of the Canadian Shipbuilding Com­
pany Limited from a certificate of an Official Referee, to whom 
a reference was directed for the winding-up of the company 
under the Dominion Winding-up Act, of his finding against the 
claim of the liquidator to the ownership of an unfinished ship

060
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which the company was building for the Hamilton and Fort 
William Navigation Company Limited when the winding-up 
order was made.

The appeal was dismissed.1 1 t A NADI AX
shiimiiild

./. A. Paterson, K.C., for the liquidator. iso Co.
II. E. Hose, K.C., for the navigation company.

June 22,1912. Riddell, J. : The Canadian Shipbuilding Com­
pany, on the 18th February, 1907, made a contract to build a 
steamer for the Hamilton and Fort William Navigation Company 
Limited, for $297,(KM). The shipbuilding company was paid 
$30,000 on account of the work done, etc., etc., ami on the 4th 
November, 1907, made a bill of sale of what had been done (1 
use popular language) to the navigation company. Then, on the 
27th November, HM)7, it mai le another bill of sale to the said 
company; and went into liquidation in January, 1908. The 
steamer was not finished; the navigation company, wishing 
to get possession of it, applied to the Court; and, on the 3rd 
March, 1909, the following order was made by the Chief 
Justice of the Common Pleas : —

“1. It is ordered that the petitioners do give security in the 
sum of $10,000, by a bond of themselves and the Inland Navi­
gation Company, to pay whatever amount (if any) it may be 
found that the of the Canadian Shipbuilding Com­
pany Limited now has a lien for, and for any damages which 
the liquidator may suffer by reason of the above-named peti­
tioners taking possession of the said material, such amount to 
be promptly determined by the Referee in the winding-up pro­
ceedings.

“2. It is further ordered that, upon the completion and 
delivery of such security, the said (xditioners shall be at liberty 
to take possession of the ship (if any), and the material pur­
chased and intended to be used for constructing the same, covered 
by the said bill of sale, as are now in the possession of the said 
liquidator.

“3. And it is further ordered that the parties hereto keep a 
true account of everything received by the said petitioners as 
possession is taken.

“4. And it is further ordered that, save as herein expressly 
provided for, the rights and liabilities of the Hamilton and Fort 
William Navigation Company and of the Canadian Shipbuilding 
Company and its liquidator do stand in the same |M>sition as they 
do now stand.

“5. And it is further ordered that the costs of this a-
tion be disposed of by the said Referee in the winding-up pro­
ceedings.”

515
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The navigation company took possession of the unfinished 
ship, etc.; and the Referee proceeded with the reference as 
directed.

The liquidator claimed the ownership of the work, basing 
his claim upon the proposition that the bills of sale were invalid 
as against him.

The Referee found against him, and he now appeals.
The first matter to be considered is, whether it was open to 

the Referee to consider this point at all—I think that his con­
clusion that he could, is entirely justified. There is no adjudica­
tion in the order of reference as to the ownership, but the rights 
of the navigation company and the insolvent company (and its 
liquidator) are presumed—the navigation company is allowed 
to take possession of the ship and materials, but that is all. The 
reference is to determine the amount of lien, if any, and any 
damages the liquidator may suffer by reason of the navigation 
company taking possession of the said material. In other words, 
if there be a lien, how much is it? And, if there be ownership, 
what damages for taking the property from the possession of the 
owner?

By the agreement, the shipbuilding company was to build a 
freight steamer for the navigation company by the 1st October, 
1907, for $297,000; payments to be made every two months to 
the extent of 80 per cent, of the work done and material pur­
chased by and delivered to the contractor for constructing the 
steamer—balance on completion—the shipbuilding company to 
provide all manner of labour, material, and apparatus. As 
work goes on after the first payment, “the property in the said 
steamer, so far as constructed, and in all machinery belonging 
thereto and in all materials purchased and intended to be used 
for constructing the same or any part thereof, shall Income 
vested in and be the absolute property of the owner [i.e., the navi­
gation company]; and the contractor [t.e., the shipbuilding com­
pany] shall and will then or at any time thereafter, at the request 
of the owner, execute and deliver to the owner such bill of sale 
or other assurance as the owner may be advised to be necessary 
to so vest said steamer and machinery and material in the owner, 
subject to the lien of the contractor upon the said steamer and 
its machinery and equipment for any unpaid balance . . . 
and subject to the possession of the said steamer remaining in 
and with the contractor until the owner is entitled to delivery 
in accordance with the provisions of this contract.”

This provision operated in equity as a transfer of ownership, 
from the time of the first payment, of all the ship and materials, 
etc., without the execution of a bill of sale. There is, I presume, 
no difficulty as to that part of the ship and materials in hand in 
esse at the time of this payment; and I think there can be no doubt 
as to the rest.
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In Holroyd v. Marshall (1862), 10 H.L.C. 191, 9 Jur. N.S. 
213, T., owning certain machinery in a mill, Hold it to H., re­
maining in possession. Desiring to repurchase it, he executed 
a deed declaring that it was the property of II., conveying it to 
B. in trust that, when he paid for it, it should be transferred to 
him; but, if he failed, then to he held in trust for II .T. also 
covenanted that all the machinery which should he placed in 
the mill, during the continuance of the deed, in addition or sub­
stitution for the original machinery, should he subject to the 
same trusts. T. sold some of the machinery, and Inmght other 
machinery instead, which he brought into the mill. H. did not 
take possession; T. got in low water; and a creditor of his seized 
under a fi. fa. II. filed his hill; Stuart, V.-C., held the fi. fa. 
invalid as against the deed, in respect of the added and sub­
stituted articles; the Lord Chancellor (Lord Campbell) reversed 
this decree : (1800), 2 DcG. F. Sc J. 596; and an appeal was 
had to the House of Lords. Judgment was reserved for more 
than a year and a second argument heard. The Lord Chan­
cellor (Lord XVesthury) said (p. 211): “If a vendor 
agrees to sell property, real or personal, of which he
is not possessed at the time, and he receives the consideration 
for the contract, and afterwards becomes possessed of property 
answering the description in the contract, there is no doubt 

that the contract would, in equity, transfer the bene­
ficial interest to the purchaser immediately on the
property being acquired. . Immediately on the new
machinery and effects . . . being . . . placed in the 
mill, they . . . passed in equity to the mortgagees, to whom 
T. was bound to make a legal conveyance, and for whom he, in 
the meantime, was a trustee of the property in question.” Lords 
Wenslcydalc and Chelmsford concurred in allowing the appeal.

In that case there was, not unlike this, a covenant that T. 
should “do all necessary acts for assuring such added or sub­
stituted machinery, implements, and things, so that the same 
may become vested accordingly.” It was strongly argued that 
this express covenant must be taken as shewing that the property 
did not pass without a deed (see ]>. 225). On p. 204, Amphlett, 
on the first argument, is reported as saying arguendo: “Nothing 
whatever has been done for so vesting the added machinery, and 
therefore it has not vested;” and on the second argument (p. 
207): “There must be a real (or if that was impossible) a con­
structive delivery of these new chattels in order presently to 
vest them in the appellants. There had not been any such de­
livery here. There ought to have been a new bill of sale of them, 
and a new registration of it.” Hut the Lord Chancellor said 
(p. 209): “In equity it is not necessary for the alienation of 
pro|>erty that there should be a formal deed of conveyance.” 
Lord Chelmsford said (p. 225): “It seems to be neither a con- 
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vi'nient nor a reasonable view of the rights acquired under the 
deed, to hold that for any separate article brought upon the mill 
a new deed was necessary, not to transfer it to the mortgagee, 
but to protect it against the legal claims of third persons.”

This case has frequently been referred to and followed in our 
own Courts, c.g.: Be Thirkell, Perrin v. Wood (1874), 21 (ir. 102; 
Mason v. MacDonald (1875), 25 C.P. 435, at p. 439; Coyne 
v. Lee (1887), 14 A.R. 503; Horsfall v. Boisseau (1804), 21 A.R. 
003. and others.

The statutes R.S.O. 1897, eh. 148 (the Bills of Sale and 
Chattel Mortgage Act), and the like, are appealed to by the 
liquidator. I do not think that the liquidator can take ad­
vantage of the provisions of these Acts—he is not a creditor 
or a purchaser for valuable consideration.

It is said that he stands for the creditors; but the Act does 
not speak of those who stand for the creditors, but of creditors; 
and sec. 38 of R.S.O. 1807, ch. 148, does not extend the meaning 
to liquidators, but only “to any assignee in insolvency of the 
mortgagor, and to an assignee for the general benefit of creditors.” 
Had it been intended to extend the meaning to cover liquidators, 
that could easily have been done.

Before the Act of 1802, 55 Viet. ch. 2(i, it had been held that 
an assignee for the benefit of creditors could not claim in the 
capacity of creditor any benefit from want of registration: Parkes 
v. St. (ieorge (1882), 2 O.R. 342, at p. 347, per Boyd, C.; A'itching 
v. Hicks (1884), 0 O.R. 730, per Proudfoot, J., at p. 745; per 
Osier, J., at p. 740, and eases cited. And, while an assignee 
in insolvency was held to be entitled to take advantage of the 
Act, that was so “decided upon the peculiar language of our late 
Insolvent Act:” per Oslet*, .1., in Aitching v. Hicks, ut supra, at 
p. 740, citing Be Barrett (1880), 5 A.R. 206; Be Andrews (4877), 
2 A.R. 24.

It has been considered in England in some cases, e.g., in 
cases of fraudulent conveyances under the statute of 13 Eli*., 
that, if any fraud against creditors exists in a transaction to 
which the insolvent or bankrupt was a party, the assignee or 
trustee may take advantage of it, and that a deed which is void 
as against creditors is also void as against those who represent 
creditors. But it must be borne in mind that such deeds were 
contrary to the common law, and that the statute was merely 
an affirmance of the pre-existing common law.

In our cast» we have a statute which makes void perfectly 
legitimate and proper transactions, and this statute must lx* 
read strictly. I think that one who is not a creditor cannot 
claim as though he were a creditor, unless he can bring himself 
within the words of the Act.

1 do not read the cases as excluding this view.
In In re South Essex Estuary and Beclamation Co. (I860),
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L.R. 4 Ch. 215, at p. 217, Lord Hatherley, L.C., says: “The 
official liquidator had therefore now to act for the benefit of 
creditors as well as of the shareholders. . . .” And in In
re Duckworth (1807), L.R. 2 Ch. 578 (and other eases, including 
some in our own Courts), it is said that “the liquidator repre­
sents the creditors;” but, as Lord Cairns, L.J., says, L.R. 2 
Ch. at p. 580, “The liquidator represents the creditors . . 
but only because he represents the company.” This is approved 
in the House of Lords by Lord West bury in Waterhouse v. Jame­
son f 1870), L.R. 2 ILL. Sc. 20, at p. 38.

In Kc Canadian Camera and Optical Co. (1901), 2 O.L.R. 
077, it is indeed said that, in considering the statute now under 
examination, “it is necessary to bear in mind the position in 
which a liquidator stands in a compulsory winding-up, viz., that, 
while in no sense an assignee for value of the company, yet he 
stands for the creditors of the company, and is entitled to en­
force their rights. . . .” The learned Judge cites In re South 
Essex Estuary and Reclamation Co., ut supra—nothing, however, in 
that case, I venture to think, justifies the statement of law in the 
case in 2 O.L.R. just cited. What was held, and all that was held, 
was, that the solicitors for an insolvent company may be compelled 
to produce documents relating to the company upon application 
of the liquidator, but without prejudice to their lien for costs; 
and even this was founded on sec. 115 of the Companies Act 
of 1862—which may be read on pp. 1297, 1298, of the second 
volume of Lindley on Companies, 6th ed.—and which, it will 
be seen, gives the Court power to dispose of the papers, etc., of 
the company.

The dictum of Mr. Justice Street was not necessary for the 
determination of the case, as it was held that the creditors never 
had the right to treat the insolvent company as owner. I do not 
think that the provisions of a statute so severe as that respecting 
bills of sale, etc., are to be extended beyond the cases to which 
they are clearly applicable—ami I think the liquidator is not a 
creditor within the meaning of the Act. But, even if he were, 
the decision in the case just mentioned would seem to be adverse 
to him in respect of some of the goods at least. There W. de­
livered a lathe to the company, under condition that the property 
should not pass until the lathe was paid for in full; the company 
was wound up; the liquidator became possessed of the lathe, 
and sold it. W. claimed his “lien;” the Master in Ordinary 
allowed part only; but the Divisional Court held that the pro­
visions of the Conditional Sales Act did not “help the liquidator 
in his capacity of representative of the creditors of the insolvent 
company, because the creditors never had a right to treat the 
bailee as owner.” In our case “the materials purchased and 
intended to be used,” after the execution of the agreement and 
after the payment of the first bi-monthly instalment, never he-
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came the property of the shipbuilding company as against the 
navigation company, but in equity became at once, upon pur­
chase, the property of the navigation company.

It is unnecessary, however, to pursue this matter.
I have not said anything as to the validity of the bills of sale, 

but I am not to be considered as dissenting from the view of the 
learned Referee in that regard.

I think the appeal should be dismissed with costs.
Appeal dismissed.

STAPLEY v. THE CANADIAN PACIFIC R. CO.
(Decision No. 2.)

A Iberia Supreme Court, llareeif, CJ„ Stuart, Simmon*, Walnh. ,1.1.
October 4, 1012.

1. Discovery and inspection (§ I—2)—Affidavit on production—Claim
of privilege.

An nflhlnvit on production is conclusive, and must 1m> accepted as 
true by the opposite party, not only as regards the documents that 
«re or have been in the possession of the party making production, 
and their relevancy, but also as to the grounds stated in support of 
any claim for privilege from production, subject, however, to the pro­
visions of a rule of court whereby the court is authorized to judicially 
determine the question of privilege upon inspection of the document.

{Stapley v. C.P.R. (No. 1), fl D.L.R. 97, varied on appeal.|
2. Discovery and inspection (8 I—2)—Ai.iierta Supreme Court Rules

—Remedying old practice.
The object of the provision in the Alberta Supreme Court Rules, 

permitting the Court to inspect any document, for which privilege is 
claimed ujioii an application for an order for inspection, is to get rid 
of the fetters imposed by the old practice, and to give power to deter­
mine at once whether the objection sought to be raised is well founded.

[Ehrmann v. Ehrmann (No. 2), flStltl] 2 Ch. 82tl, referred to.]
3. Discovery and inspection ( § I—2)—Claim of privilege—Inspection

dy Judge of questioned document—Ai.iierta Supreme Court

Where, on an application in Allier ta for an order for inspection of 
documents, privilege is claimed for any document, the Judge ap­
plied to should not order the inspection of such document without 
iirst exercising his power under the Supreme Court Rules to inspect 
it himself, in order to m-o whether the claim for privilege is well 
founded.

Appeal bv the defendants from the order of Beck, J.. Staph y 
v. The Canadian Pacific U. Co., (i D.L.R. 97, made 
on the ion of the plaintiffs for a better affidavit on pro­
duction, by which after amendment had been allowed so as to 
make the ion one for inspection, it was ordered that
the defendants should produce for inspection and deposit with 
the clerk of the Court the documents referred to in certain de­
positions taken on an examination for discovery and also a cer­
tain bundle of papers identified and referred to in the schedule 
to the defendant’s affidavit on production, as being in its pos­
session, but as to which it claimed privilege.

17
1241
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The order below was varied.
C. A. Grant, and Paris, for plaint ill*, respondent.
(). .1/. Bit)gar, and J. IV. Huijill, for defendant, appellant.
Harvey, C.J.:—I concur in judgment of Walsh, J.

Stuart, J. :—I concur in judgment of Walsh, J.

Simmons, J. :—I concur in judgment of Walsh, J.

Walsh, J. :—The defendant tiled its affidavit on production 
made by one of its officers. The second part of the first schedule 
described the documents in its possession which it objects to 
produce as a bundle of documents fastened together and marked 
with the letter “A” and initialled by the deponent. Paragraph 
5 of the affidavit refers to these documents in the following 
words :—

5. That tlie last mentioned documents consist of letters, corres­
pondence and papers, or copies thereof, which have passed between 
the defendants' legal advisers and their servants, officers and agents 
or others in the relation to the matters in question in this case and 
with a view to the defendants' defence to the pla inti IT’s claim, which 
are numbered 1 to 06 inclusive, and are fastened together in a bundle 
marked with the letter “A" and initialled by me ; for all of which 
the defendants claim the usual privilege.

After this affidavit was filed C. S. Maharg, one of the de­
fendants’ superintendents, was examined for discovery. On this 
examination he spoke of certain reports which had been made 
to him respecting the accident out of which this action had 
arisen. These reports were made by the or and engineer
of the wrecked train, by the company’s physician who was 
despatched to the scene of the accident, and by other employees 
of the company. Mr. Maharg was asked by the plaintiIT's soli­
citor who was conducting the examination to produce these re­
ports for his inspection but he refused to do so. lie stated that 
some of them had been passed on to the defendants’ solicitors 
and to the general superintendent, and some, or duplicates of 
them, were still on his own file. He rently had some of 
them with him on the examination for he referred to them,and 
in answer to questions put to him, gave in some instances some 
at least of their contents. None of these documents are set out 
in the defendants’ affidavit on production. The only document 
produced is a release from the female plaint ill* and the only 
other documents mentioned in the affidavit are those for which 
privilege is claimed.

The plaintiffs applied for a better affidavit on production 
and upon the return of the summons my brother Heck allowed 
it to be amended so as to ask for an order for inspection and 
ordered that the defendant should produce for inspection and
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deposit with the clerk of the Court the documents referred to in 
Mr. Mahnrg’s deposition taken on his examination for discovery 
and the bundle of documents referred to in the affidavit on 
production for which privilege is claimed. From this order the 
defendant appeals upon the sole ground that the learned Judge 
erred in holding that these documents are not privileged.

I think there can be no question but that the order appealed 
from is too broad in so far as the documents referred to in the 
affidavit on production are concerned, for documents of the 
character described in paragraph 5 of the affidavit are clearly 
privileged from production.

The general rule is that an affidavit on production is con­
clusive and must be accepted as true by the opposite party re­
specting not only the documents that arc or have been in the 
possession of the party making discovery and their relevancy 
hut also as to the grounds stated in support of a claim for pri­
vilege from production. It is provided, however, by O. 31 rule 
19 A (2) of tin* English Supreme Court rules, which is in force 
here, that

where on on application for an order for inspection privilege is 
claimed for any document it shall lie lawful for the Court or a «fudge 
to inspect the document for the purpose of deciding as to the validity 
of the claim of privilege.
The object of this rule as stated by Stirling, J., in Ehrmann 

v. Ehrmann (No. 2), 11896j 2 Cli. 826, at p. 828, is to get rid 
of the fetters imposed by the old practice and to give power to 
determine at once whether the objection sought to be raised 
is well founded.

When the order for inspection was asked for by the plain­
tiffs and was resisted by the defendant under the claim of pri­
vilege, I think that the documents should have been examined 
by the learned Judge himself under this rule for the purpose 
of deciding as to the validity of this claim and that this Court 
should now order to be done what he should then have done. 
There was nothing before him to indicate that the claim of pri­
vilege was improperly made in the affidavit even if anything 
hut the affidavit itself could have been looked at for that pur­
pose and 1 think that an order should not have been made ex­
posing these documents to the inspection of the plaintiffs until 
the invalidity of the claim of privilege had been decided. The 
action is on the list for trial at the sittings at Edmonton which 
commence on the 15th inst. and it is therefore important that 
if the plaintiffs arc entitled to see any of these documents they 
should have an opportunity to do so without delay. My bro­
ther Beck, owing to his absence from the country, will not be 
available for the purpose of inspecting them, and there will be 
no Chambers Judge in Edmonton before the opening of the
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sittings. Chambers will be held in Calgary next week and the 
Judge holding the same will be the only Judge available in that 
week for the inspection of these paper*. For these reasons the 
inspection must take place there.

The order appealed from is varied by directing that the 
defendant do produce to the Judge presiding in Chambers at 
Calgary on Wednesday the 9th day of October instant the docu­
ments numbered 1 to 96 referred to in the 5th para­
graph of the affidavit on production made herein by R. J. 
Lydiatt for the defendant on the 27th day of April. 1912. and 
filed on the 29th day of April, 1912, for the purpose of enabling 
him to decide as to the validity of the " of privilege made 
for same and that only such of said documents, if any, as he may 
decide are not privileged from production be produced for in­
spection and deposited with the clerk of the Court at Edmonton 
as directed by the order appealed from. As the time limited 
by the order therefor has expired it is necessary to fix a new 
time which shall be within two days after such decision is given.

The claim of privilege for the documents referred to in 
Mr. Maharg’s examination was abandoned upon the argument 
of the appeal and it is only necessary therefore to say that 
these should be produced and deposited at once. It is manifest 
that the affidavit on production is defective with respect to 
them, for if they are not included in the 96 documents for which 
privilege is claimed they should have been set out in the first 
part of the first schedule as being documents in the possession 
of the defendant which it docs not object to produce, while if 
they form part of the 96 documents, of which there is no evid­
ence, they should not have been included with them for they 
clearly are not documents of the character deseribed in para­
graph 5.

As success is divided with fairly even hand on this appeal, 
and as practically the only costs incurred are for counsel fees 
on the argument, the preparation of appeal lutoks and fact urns 
having been dispensed with and the appeal having been most 
informally brought on, there will be no costs of it to either
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McMULKIN v. TRADERS BANK OF CANADA

1S4 

ONT.

DC Ontario Pi visional Court. Falconbridge, C.J.K.B., Teetzcl, and
1912 Middleton, JJ. March 2, 1912.

1. Garnishment (§111—5)—Against whom garnishment will lie—
Ont. C.R. 162, 911.

Tim tiM ns to the liability of n fund to lie attached in garnishment 
proceediii”-i under lïnlo 1)11 (Out. Con. Rules of 1897), is the ability 
to serve the garnishee within Ontario or the ability to bring the case 
within Ontario Con. Rule 162, if service cannot lie made in Ontario.

2. Conflicts ok laws (§11—151 )—Jurisdiction—Extra-territorial re­
cognition OK GARNISHMENT JUDGMENTS.

The question as to whether foreign Courts might not accord 
Ontario Courts any extra-territorial recognition is a question of 
policy affecting those who make the law and cannot be considered 
by the Courts who are called upon to administer the law as they 
find it.

|77ic King v. I.ovitt, | 19121 A.C. 212, distinguished ; Western 
\ational Bank of Xew York v. Perez, Triana and Vo, [18911 1 Q.B. 

•‘104 ; T g tier v. V.P.B., 29 Ont. It. 654, specially referred to.]

Statement An appeal by the plaintiff (judgment creditor) from the 
judgment of Finkle,Co.C.J., Oxford, upon the trial of a garnishee 
issue.

The following statement is taken from the judgment of Mid­
dleton, J.:—

The facts are not in dispute. On the 8th August, 1911, the 
plaintiff recovered a judgment against one Couldridge for $211.33. 
On the 17th August, 1911, the plaintiff obtained a garnishee order 
nisi, attaching any debt due from the Traders Rank of Canada, 
the defendants in the issue, to the judgment debtor. This 
order was served on the manager of the Traders Rank of Canada 
at Ingersoll, on the 17th August, and upon the manager at the 
head office at Toronto, on the 18th August.

An issue was directed between the attaching creditor and the 
garnishees for the purpose of determining whether, at the time of 
the service of the said order, there was any amount owing from the 
garnishees to the judgment debtor, ami whether the garnishee 
order “was a valid attachment of such debt.”

At the trial the learned Judge found against the attaching 
creditor, no reasons being assigned.

It appeared that, at the time of the recovery of judgment, 
the judgment debtor had $3,415 upon deposit in the branch of 
the Traders Rank of Canada at Ingersoll. This sum was with­
drawn, and on the 9th August was deposited with the branch 
of the bank at Calgary. When the attaching order was served, 
it was accompanied by a notice addressed to the bank, warning 
the bank that the money sought to be attached was upon deposit 
with the Calgary branch. The general manager forwarded the 
attaching order to Calgary. It reached the Calgary office before 
banking hours on the 24th. Notwithstanding this, the bank 
permitted the withdrawal of the whole $3,415, and it was upon the
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same day redeposited by the judgment debtor to bis own credit 
“in trust;" and, later on in the same day, the money so deposited 
was again withdrawn.

./. B. Clarke, K.C., for the appellant. The question is, whether 
the order binds the branch of the bank in Alberta. I submit that 
it does. The bank, not the branch, is the debtor. 
The branch is merely an agent of the bank for 
certain purposes. The bank is subject to the jurisdic­
tion of the Courts here. 1 refer to Tytler v. Canadian 
Pacific //.It". Co. (1898), 29 O.R. 954; Ferguson v. Cannon (1809), 
29 U.C'.K. 29; Prince v. Oriental Bank Corporation (1878), 3 App. 
Cas. 325 ; The King v. Lovilt, [1912] A.C. 212. The test is, not 
the situs of the debt; but, could the debtor sue in Ontario to 
recover the debt due him by the garnishees? See Con. Rule 911.*

//. McKay, K.C., for the respondents. This money was not 
a debt in Ontario which could be ordered by the Ontario Courts 
to be paid over. The Traders Bank of Canada is a corporation 
having its head office in the Province of Ontario, but it is domiciled 
in every Province where it has offices. A judgment from this 
Court would not have the required effect in the Province of Alberta. 
It is the situs of the debt that governs. In order that the ( hitario 
garnishment process may apply, the debt must be present here 
in Ontario. 1 refer to Deacon v. Chadwick (1901), 1 O.L.Il. 349; 
Vézina v. Will II. Newsome Co. (1907), 14 O.L.R. 958; Brennan v. 
Cameron (1910), 1 O.W.N. 430; Pavey v. Davidson (1899), 23 
A.R. 9; S.C., suit nom. Purdom v. Pavey A* Co. (1899), 29 8.C.R. 
412; In re Ma mislay Sons it Field, Maudslay v. Maudslay Sons it* 
Field, [1900] 1 Ch. 602; Attorney-General for Ontario v. Woodruff 
(1907), 15 O.L.R. 419, [1908] A.C. 508; Parker v. Odette (1894), 
16 P.R. 69, Con. Rule 911.*

•011.0) The Court or a Judge, ujion the cx parte application of tin* 
judgment creditor, either liefore or after the oral examination mentioned 
in Rules 000 to 004 ami 010. and upon affidavit by him or his > dieitor, or 
some other person aware of the facts, stating that judgment has I wen re­
covered, that it is still unsatisfied, and to what amount, and that some 
third person is indebted to the judgment debtor, and is within Ontario, 
may order that all debts owing or accruing from the third person (here­
inafter called the garnishee) to the judgment debtor, shall he attached 
to answer the judgment debt ; and by the same or any subsequent order 
it may be ordered that the garnishee appear before the Court or a Judge 
or liefore such ollicer as the Court or Judge shall appoint, to shew cause 
why ho should not pay the judgment creditor the debt due from the gar­
nishee to the judgment debtor, or so much thereof as may be sufficient to 
satisfy the judgment debt.

(2) I'pon a like application where tie garnishee is not within Ontario, 
and upon its being made to appour on affidavit that the garnishee is ho 
indebted to the judgment debtor and that the debt to be garnished is one 
for which the garnishee might be sued within Ontario by the judgment 
debtor, an order may lie made that such debt shall be attached to answer 
the judgment debt ; and, by the same or any subsequent order, leave may 
be given to serve upon the garnishee, or in such manner as may seem 
proper, a notice (which may lie embodied in the order), calling upon the
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Clarke, in reply.
March 2. The judgment of the ( -ourt was delivered by Middle- 

ton, J. (after setting out the facts as above):—There is no doubt 
that, at the time of the service of the garnishee order, the garnishees 
were indebted to the judgment debtor. The only question is, 
whether this indebtedness was subject to attachment at the in­
stance of th<‘ judgment creditor in the Ontario Courts. This 
falls to be determined on Con. Rules 911 el set/. These Rules were 
validated by 58 Viet. (Ont.) ch. 13, sec. 42, ami 59 Viet. (Ont.) 
eh. 18, sec. 15. No notice has been served, as required by sec. 60 
of the Judicature Act, if it is intended to contend that this legis­
lation is ultra vires of Ontario.

By the Rules in question, it is plain that the intention was to 
make exigible1 to answer a judgment recovered in Ontario: (a) 
any indebtedness to the judgment debtor where the garnishee 
was within Ontario; or (5) where the garnishee was not within 
Ontario, but the case* would fall within the provisions of Con. 
Rule 162 if the judgment debtor was himself seeking to assert his 
rights within Ontario. The Rule does not proceed upon any 
theory as to the situs of the cause of action to be taken in execu­
tion, but proceeds upon the theory that the creditor has a right to 
be subrogated to the |M>sition of his debtor, and to assert, for the 
purpose of enabling him to obtain satisfaction of the judgment, 
any right which the debtor himself could assert. If the garnishee 
is within Ontario and can be served within Ontario, the judgment 
creditor is given the right to collect any debt due by him to the 

debtor. If the garnishee is not within Ontario and 
cannot be served within Ontario, then a debt cannot be collected 
under this process unless it falls within the classes enumerated 
in (on. Rule 162.

This narrows the question for determination to an inquiry 
whether the debtor could himself sue in Ontario to recover the 
debt due him by the garnishees.

Before the decision of the Privy Council in The Kimj v. Lovitt, 
[1912] A.C. 212, no one would have doubted this right. The 
question in that case was not one between the bank and its 
customer. What was there discussed was the right of New 
Brunswick to claim succession duty with respect to moneys on 
deposit in the St. John branch of the Bank of British North America.

gurni'hee to ap|>cur before the Court or n Judge nr before such officer 
as the Court or Judge may appoint, to shew cause why he should not pay 
the judgment creditor the debt due from the garnishee to the judgment 
debtor, or so much thereof us muv be sulicicnt to satisfy the judgment 
debt.

(.11 The order allowing the notice so to lie given shall limit a time 
when the motion is to be heard, having regard to the place or country 
where or within which the notice is to lie served.

(4) Where the garnishee is not within Ontario and is neither a British 
subject nor in British dominions, notice of the order according to form 
No. 120, and not the order itself shall be served.

C16A
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The head office of the bank was in London, England; the domicile 
of the testator was Nova Scotia. The right of the Province to 
tax was said to be limited to assets within the Province. It was 
argued that the situs of this simple contract debt was either at 
the residence of the debtor—Le., where its head office was, in 
London, England—or the domicile of the creditor, be., Nova 
Scotia. The Province claimed that the debt was a debt payable 
at St. John, and that it was primarily recoverable at St. John; 
the contract, properly understood, being a contract to be imple­
mented at the branch of the bank in St. John. The Privy Council 
agreed with this, and thought that the locality of the debt was in 
truth fixed by the agreement between the parties, and that branch 
banks, although agencies of the bank itself, for certain purposes, 
may be regarded as distinct trading bodies.

Had our Hides been based upon the locality of the debt to 
be taken in execution, this judgment would be conclusive against 
the attaching creditor; but, if I am right in thinking that this 
is not the test, then the decision has no application. The sole 
test given by our Rules is the ability to servi; within Ontario, or 
the ability to bring the case within Con. Rule 162 if service cannot 
be made within Ontario. Had the contract been made between 
two residents of Calgary, and had the promise l>een to pay at 
Calgary and nowhere else, so that the parties had given as definite 
and complete a locality to the debt as is possible in the case of 
simple contract debts, and had the debtor thereafter moved 
within Ontario, then the debt would none the less be liable o 
attachment under our Rule, which merely requires the existence 
of a debt and presence of the debtor within Ontario. The debtor 
would not be exempt from suit at the instance of his original cred­
itor if found and served within Ontario, because the Courts of 
Ontario have universal jurisdiction in all personal actions, subject 
only to their ability to effect service within their own jurisdiction: 
Tytler v. Canadian Pacific If. Co., 29 Ont. R. 654.

Upon the argument, much was made of the difficulty that 
might in some cases arise if the Courts of Ontario were to assume 
authority to take in execution a debt of this kind, because, it was 
suggested, foreign Courts might not accord to the judgment of 
the Ontario Court any extra-territorial recognition. It is a suf­
ficient answer to this to point out that this is a question of policy, 
affecting those who make the law, and that it cannot be considered 
by the Courts, who are called upon to administer the law ils they 
find it: HYs/crn National Hunk of City of New York v. Perez 
Triana & Co., [18911 1 Q.B. 304.

But it is not likely that in this case any such question can 
arise, I ecausc, at the time of the original suit, the judgment 
debt jt was resident within Ontario, and he appears to be still 
here, as he was served with a notice of this appeal at Ingersoll.
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The appeal should be allowed, and the garnishees should he 
directed to pay to the judgment, creditor sufficient to satisfy the 
judgment, délit and the costs of the attachment proceedings, of 
the issue, and of this appeal.

Appeal allowed.

KOLEGA v. GENSER.
Manitoba Kitty'# Hatch, Pat teuton, Kef ace. June 27, 1912.

1. Execution <8 1—9 i—Effect of payment of execution upon oab-
MHIItNO <»HI>KK—I’«ISM I III I.H'Y OF OTIIKK EXECUTION M COM I NO IX
to share—Pro kata distribution.

\Mi«t«. after jmlgmcnt tin- plaintitr placed an « \mition in the hands 
,l" -ht-nil ill),| a garninhing order win ulxi i**uc«l and the iih.iivx 

w;i' milizi'l I«y tin* slierilf limh-r the execution, the ju<lgm«'iit ilchtor 
i- not 1-ntith‘d to a discharge of the gunluhing mh-r until it ha* In-cii 
<i*ccrtainc«l xvlutlu-r other cn-ditor*. if mn. will «-ome in with i-xccii 
tion* ii|ioii which they would lie entitled to «hare pm min upon the 
fund in ca*e -ucli ollwr «xccution* were received In the «h«rill within 
iIn- Htaliitoi.x |H-riod of tlm-e month» ifter the ^herilf* notice given 
under nee*. 24 and 23 <d the Execution* Act. It.S.M. ltm->, eh. 3*.

|S«-(-*. 739 and 7<$2 «»f the King'* llencli Act. It.S.M. 1902, eh. 40, 
■pecially referred to.|

Tiik plaintiffs, having recovered judgment in this action 
for *1,000, issued a writ of execution and placed it in the hands 
of the sheriff and at the same time procured and served a gar­
nishing order attaching the defendant's money in the Bank of 
Nova Scotia to the extent of the judgment.

The sheriff seized the goods of the defendant under the exe­
cution whereupon the defendant paid the amount to the sheriff, 
together with costs and sheriff fees; the defendant moved for 
an order to discharge the garnishee so as lo release the money 
attached in the hands of the latter.

The application was refused.
TV. /*. F ill mure, for the plaintiff.
A. I\. Ihfsart, for the defendant.

Patterson, Rkfkrkk:—Before the enactment of the statu­
tory provisions now contained in secs. 24 and 25 of the Execu­
tions Act, It.S.M. 1902, eh. 58, payment to the sheriff of the 
full amount of the execution undoubtedly operated as a dis- 
eliarge of the jinlgment, and the sheriff would make a return of 
money made to the writ, hut now lie has to retain the money for 
three months to enable other creditors of the same judgment 
debtor to put executions in his hands for the amounts of their 
claims; and, in the event of there being any such at the end of 
the three months, the first execution creditor will only be en­
titled to receive his pro rata share of the money realised.
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In sifcli case, therefore, the .sherifT would lie entitled to make man. 
a further levy to realize the Imlanees of the claims of the first 
us well us the other execution creditors. So that, until it shall igi2 
appear that there are no other execution creditors to share in — 
the money paid in hy this defendant, it cannot lie known with Kolkoa

certainty whether the plaintiff’s judgment and execution are (Denser.
satisfied or not, and the sheriff cannot return the writ.

It is urged on behalf of the plaintiff that to discharge the ivr.r.e.' 
garnishee now would put the plaintiff into such a position that 
he might eventually only receive a percentage of the amount 
of his judgment, and that he is entitled to retain the lien upon
the moneys attached which is given him by rub's, 7f>9 and 7(12 
of the King’s Bench Act as a security that lie will ultimately 
receive payment of his judgment in full.

The statutes have made no provision for such a ease and the 
point does not seem to be covered by authority.

It is not, therefore, without some hesitation that I come to 
the conclusion that I must refuse the order asked for, but I do 
so without costs.

Motion refuted.

KERLEY v. LONDON AND LAKE ERIE TRANSPORTATION CO. ONT.
Ontario llifih Court. Tiial hrforc Boj/il, C. June 26. 1012. |j p tj

1. Constitution a i. i.aw (g II A 5—219)—Railway company incorporated *,,l-
i'ndrii Dominion Parliament—Provincial i.euihlatiox rkovi u 
i\i work ox Sunday—Hujiit ok Parliament to pahs—R.S.C. 
lima. < ii. 37, sec. 0.

Section 0 of tin* liiiihvnv Act. R.S.C. IlMifi. cli. .‘17. «*mu*ting that 
every railway «Hunted wholly within one province of Canada iiml de­
plan'd hy Parliament to Ik* either wholly or in part a work for the 
general advantage of ('iinnila. «hall lie «object to any Act of the t.egb 
lature «if the province in which it is «Hunted prohibiting <ir regulating 
work «m Sunday, i* infra tirrn of the Parliament of Canada.

2. Constitution At law (g II A ft—240)—Railways—Operxtiox on Sun-
hay—V rixuous route—R.S.t 1006, - ii
37, SEC. 0. SUB-SEC. 5.

In order that a railway <*r part of n rnilxvax may form part of a 
eonliiiiiou* route or *y*t«*m av it It in the meaning «if auh-xce. f> «if «<»«•. 0 «if 
the Railway Act, It.S.C. 1000. eh. 37, respecting operation* on Sunday, 
there mu«t In* a direct physical connection hetween it and tlie oilier 
through r«»ad «»f xvliivh it i« to form n part, and proper facilities by 
way of siding* ami accommodâtion* for tin* tran*fer of traflle mu*t 
cxi*t, which slmulil generally 1** sanctioned by the proper authorities.

[Ilammaus v. Or rat UVx/rra It. Co.. 4 Hy. A Canal Trallie Ca*. 1S1 :
Orrat Central It. Co. v l.anrashirr t( Ymlnhirr It. Co.. 13 Hy. X Canal 
Traffic Cas. 260: Ittacl: v. Drlatrarr <(• Itarilan Canal Co., 22 N’.J, Rq.
402, rcferre<l to.]

3. Statutes (g II A—-06)—Construction ok provincial enactment—
Leoislative: intent—Power ok courts to question the reason­
ableness pr TIIE ENACTMENT.

In considering the constitutionality of any enactment of a Provincial 
Legl*lature, every Intendment will In* made to support it. and it i« not
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Hie liiininoM of the courts to pa*m upon its wisdom or iviisomiblenesa, 
hut simply to say whether it is fairly within the area of the con­
stitutional powers of the Legislature.

I Railways (§111)1—:* 1 )—Operation—Sunday laws—Minium: effect 
ok i itoviwi xi. Arr on sthkkt railway company incorporated by 
Dominion Parliament—0 Knw. VII. (Ont.) ch. 30. sec. 193. 

S<-ction 103 of the Ontario Railway Act 190(1. (| Edw. VII. ch. 30. re- 
specting o|K*ration on Sunday is, hy virtue of see. 0 of the Railway Act. 
R.S.C. 190(1. ch. 37. hinding upon an electric railway situate wholly 
within the Province of Ontario, which was incorporated hy the Par­
liament of Canada in 1910, and declared to lie a work for the general 
advantage of Canada.

Action to recover SI,200 penalties from the defendants for 
running their cars on three Sundays, contrary to the provisions 
of the Ontario Railway Act, 1900.

Judgment was given to the plaintiff for the penalties claimed.
./. A. Paterson, K.O., for the plaintiff.
M. K. Cowan, K.C., and J. B. Holden, for the defendants.

Bo}d June 25, 1912. Boyd, ( ’. :—The simple question here is, whether
the defendants arc liable to pay penalties for running their cars 
on Sunday. The answer is far from simple, and involves diffi­
culties in the application of constitutional law not covered by 
previous authority. It appears necessary to take a somewhat 
general survey of the whole field of pertinent legislation, Imperial, 
( ’anadian. and Provincial.

But first as to the legal status of the defendants, a body incor­
porated on the 17th March, 1910. On the ground, the line of 
track of the defendants extends over an area of some sixteen 
miles, from London to Port Stanley, on Lake Erie. Power is 
given by the charter to establish a line of lake steamers and so 
communicate with the State of Ohio at Cleveland. Power is also 
given to construct various ramifications all near-by the present 
line and all within the Province of Ontario. The railway is at 
present nothing more than an electric road within the Province. 
Its possibly larger operation in the future over other Provinces 
or over the Great Lakes is a matter of contingency that does 
not affect the present situation. Nevertheless, by reason of 
presenting, in its application for incorporation, this extended 
character as in contemplation, it became a subject for incorpora­
tion by Dominion charter, and so was passed the statute 9 & 10 
Edw. VII. ch. 120, wherein the undertaking was declared to be a 
work for the general advantage of Canada, and the company was 
empowered to hold, maintain, and operate the railway subject to 
the provisions of the Railway Act of Canada (R.S.C. 1906, ch. 37). 
That statute does not, nor does the private Act, prohibit the run­
ning of cars on Sunday. The running in this case took place on 
the 11th, 18th, and 25th days of December, 1910. It is proved 
that on one of these days His Majesty’s mail was carried, by
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special request, from London to Port Dover, in addition to the 
usual carriage of passengers and their belongings.

There has been a long-standing attempt in this Province to 
enforce cessation of labour on local railways during Sunday, and 
many efforts have been made to place the law in this respect 
upon a plain and intelligible footing. This is a most desirable 
result in regard to all penal or criminal laws, which should be made 
simple and clear for all men. What has been attempted and de­
cided will now be related as briefly as possible.

In March, 1807, it was decided by the Court of Appeal that a 
company incorporated for the purpose of operating street cars 
by electricity was not an inhibited “person,” within the meaning 
of the provisions of the Lord's Day Act then in force, U.S.O. 1887, 
eh. 203: Attorney-General v. Hamilton Street It.W. Go. (1807), 
24 A H. 170.

ONT

H. C. J. 
1012

LakkErik
Transporta-

The Legislature forthwith proceeded to remedy this by passing 
a new “Act to prevent the Profanation of the Lord’s Day " ( H.S.( >. 
1807, eh. 240). This was of larger scope than the one of 1887 
passed upon by the Court, and by secs. 7 and 8 expressly provides 
for the prohibition of Sunday excursions by railway, and forbids 
generally (with exceptions not now relevant) the operating of 
electric street railway cars on the Lord’s Day.

In 1001, a broader legal question was raised as to the power 
of the Provincial Legislature to enact eh. 240. The whole Act 
was brought before the Court of Appeal for Ontario upon questions 
submitted by the Lieutenant-t iovernor in Council. The first 
question was as to the validity of the whole Act, and in particular 
as to secs. 1. 7. and 8, and it was answered by a majority of the 
Court, and the answer affirmed the validity of the statute. Two 
subsidiary questions were also submitted: (1) as to the power of 
the Province to prohibit Sunday work on railways subject to the 
exclusive legislative authority of the Dominion; and (2) as to 
the like powers in the case of railways declared to be for the 
general advantage of Canada. These latter questions were 
answered negativing such power in the Province: tic Lord's Day 
Act of Ontario (1902), 1 O.W.R. 312. An appeal was then taken 
to the Privy Council, and that tribunal reversed the opinion of 
the majority of the Judges below on the first question, and it was 
decided that the Act as a whole was ultra vires, for substantially 
the same reasons as those given by Armour, C.J.O., the dissentient 
Judge. Their Lordships held that the Act, “treated as a whole,” 
was one dealing with a subject falling under the classification of 
“criminal law,” which, by the distribution of powers in the 
British North America Act, 1807, sec. 01, sub-sec. 27, was reserved 
for the exclusive legislative authority of the Parliament of ( ’anada: 
Attorney-General for Ontario v. Hamilton Street HAV. Go., [1903] 
A.C. 524. Their Ixmlships held that this answer to the first 
question rendered it unnecessary to answer the second (as above
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set forth), thus in effect, as 1 understand, affirming the view ex­
pressed by all the Ontario Judges in appeal, that the clauses as 
to the operation of the Dominion railways were not within the 
competence of the Provincial Legislature.

Other remaining questions (not now, it would seem, relevant 
to this litigation) the Lords of the Privy Council declined to 
entertain, as being of hypothetical character which should be 
left for decision in concrete cases as and when they might arise.

The next attempt to resolve the broad question was by the 
Dominion, upon a special case referred by the Governor-General 
in Council to the Supreme Court of Canada in February, 1905: 
I n the Matter of the J ur indict ion of a Province to Legislate respecting 
Abstention from Labour on Sunday (1005), 35Can. S.C.R. 581. This 
case set forth a draft Act embodying legislation contemplated by 
the Province of Ontario in 1004, and in particular asked for direc­
tion as to its competence to prohibit the operation of railways on 
the Lord's Day in the case of undertakings incorporated by the 
Province and those incorporated by the Dominion, and also as 
to those incorporated by the Dominion which were declared to be 
for the general advantage of Canada, but authorised to operate 
within one Province only (to wit, Ontario), and whose operations 
were confined to such Province. The majority of the Judges 
(as it were under protest and without prejudice) indicated their 
opinion to be that all such interferences making for the compulsory 
observance of the Lord’s Day were beyond the proper competence 
of the Province and fell within the views expressed by the Privy 
Council in 1003 as being of criminal character and so within the 
ambit of the Dominion Parliament.

Pending the launching and the decision of this special case, 
the Dominion had been legislating, and we find the Canada Rail­
way Act, 1003, being amended by the statute of 4 Ldw. VII. 
ch. 32 (passed on the 10th August, 1004), in which first appear 
the important clauses upon the force and effect of which the present 
litigation is mainly to be determined. One provision relates to 
every railway (electric and other) wholly situate within one Prov­
ince of Canada, but in its entirety or in part declared to be a work 
for the general advantage of Canada, and enacts that it shall, 
notwithstanding such declaration, be subject to any Act of the 
Legislature of the Province in which it is situated, prohibiting 
or regulating work, etc., upon the first day of the week -which is 
in force at the time of passing the Act (sec. 2, adding sec. 0a to 
the Act of 1003). And by sub-sec. 2 it is enacted that “the 
Governor in Council may at any time and from time to time by 
proclamation confirm, for the purposes of this section, any Act 
of the legislature of any Province passed after the passing of this 
Act” (?>., 10th August, 1004), “for the prohibition or regulation 
of work, business or labour upon the first day of the week, com­
monly called Sunday; and from and after the date of any such
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proclamation the Act thereby confirmed, in so far as it is in other 
respects within the powers of the Legislature, shall for the purposes 
of this section be confirmed and ratified and made as valid and 
effectual as if it had been enacted by the Parliament of Canada; 
and, notwithstanding anything in this Act” (».«., the Railway 
Act) “or in any other Act, every railway, steam or electric street 
railway, and tramway, wholly situate within such Province, but 
declared by the Parliament of Canada to be, in its entirety or in 
part, a work for the general advantage of Canada . . . shall 
thereafter, notwithstanding such declaration, be subject to the 
Act so confirmed, in so far as that Act is otherwise ititra vires of the 
Legislature.”

This first appears as an amendment to the Railway Act, and 
is carried into the revision of 1900, where it now stands as sec. 9, 
with some few immaterial verbal variations: R.S.C. 1900, eh. 37, 
“An Act respecting Railways.”

This large committal of powers to the Provincial Legislature 
in respect of local railways was subject to some exceptions: the 
section was not to “apply to any railway or part of a railway,— 
(a) which forms part of a continuous route or system operated 
between two or more Provinces, or between any Province and a 
foreign country, so as to interfere with or affect through traffic there­
on;—or, (6) between any of the ports on the Great Lakes and such 
continuing route or system, so as to interfere with or effect through 
traffic thereon;—or, (c) which the Governor in Council by procla­
mation declares to be exempt from the provisions of the section” 
(sec. 9, sub-sec. 5).

In the year 1900, being that of the last revision of the Dominion 
statutes, the Province passed “The Ontario Railway Act, 1900,” 
0 Edw. VII. eh. 30, assented to on the 14th May, in which pro­
visions arc to be found respecting and under the heading of “Sun­
day Cars.” Section 193 (1) declares that no company operating 
a street railway, tramway, or electric railway, shall operate the 
same or employ any person thereon on the first day of the week, 
commonly called Sunday, except for the purpose of keeping the 
track clear of snow or ice, or for the purpose of doing other work 
of necessity. With certain exceptions (not now relevant) the 
section is to apply to all railways operated by electricity, whether 
on a highway or a right of way owned bv the company (sub-sec. G).

The proclamation of the Governor-General in Council confirm­
ing sec. 193 of the Ontario Railway Act (just set forth) was duly 
promulgated on the 8th December, 1900.

The defendant company came into existence on the 17th 
March, 1910, by Dominion Act 9 A 10 Edw. VII. eh. 120, under 
this condition of prior legislation (Federal and Provincial). 
Nothing has been donc, as I have said, by the company, in the 
way of lake navigation in connection with their line.

No proof was given of any such facts as would indicate that this
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local road forms part of a continuous route or system carrying 
through traffic, within the meaning of these words as used in rail­
way legislation. The cases shew that there must Ih> a direct 
physical connection between the local road and the other through 
road of which it is to form part, and that proper facilities by way 
of sidings and accommodations for the transfer of traffic must 
exist, and these generally should be sanctioned by the proper 
authorities (in this case the Board of Railway Commissioners) 
before the particular road can form part of a “continuous route 
or system:” Hammam v. Great Western H.W. Co. (1883), 4 Ry. 
& < 'anal Traffic ('as. 181. and (treat Centrât K.W.Co. v. Laneashire 
amt Yorkshire H.W. Co. (1908), 13 Ry. & Canal Traffic Cas. 266. 
To the same effect is American Railway law: Iilack v. Delaware 
and Baritan ('anal Co. (1871), 22 N.J. Eq. 130, 402.

1 find as facts that the road has always been strictly a local 
concern, with no such connection as would constitute it part of 
“a continuous route or system,” and that the traffic of the com­
pany was in no sense “through traffic,” within the meaning of 
the Dominion Railway Act, R.S.C. 1906, ch. 37, sec. 9. So that 
the road, as operated at the time of the alleged offences, was not 
within any of the exceptions expressed in such section of the 
Dominion Railway Act. Wherefore, the net result is, that the 
defendant company, though it be an undertaking which has been 
declared to l>e for the public benefit of Canada, is yet, by virtue 
of the Canada Railway Act and the proclamation of December, 
1906, subject to sec. 193 of the Ontario Railway Act, which pro­
hibits the operation of electric railway cars on the first day of the 
week, commonly called Sunday.

The way is now cleared to consider the constitutional aspect 
of the controversy.

The Parliament of Canada, by the agency of the (lovernor- 
(ieneral in Council, undertakes to confirm any Act of the Ontario 
Legislature within the legislative authority of the Province, in so 
far as the Act prohibits or regulates work, business, or labour 
upon the first (lay of the week on any electric railway wholly 
situate within the Province and which has been declared by the 
Parliament of Canada to be a work for the general advantage 
of Canada.

In the present case, the Parliament of Canada has, through 
the agency of the executive proclamation, ratified and confirmed 
sec. 193 of the Ontario Railway Act, and made it as valid and 
effectual as if it had been enacted by the Parliament of Canada : 
R.S.C. 1906, ch. 37, sec. 9 (3). So far as express language can 
effect anything, this defendant company has been made subject 
to the said section 193, in so far as it has been so confirmed (t'fc., 
sub-sec. 4).

All that remains, as I regard the case, is to consider whether 
what has been done by this conjoint legislation is within the scope
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and power of the respective Legislatures under the Imperial Con­
stitutional Act so as to justify this Court in exacting the j>enalties 
claimed.

The defendants’ road is territorially within the Province, 
and is, as operated, strictly a local work respecting which Ontario 
might properly legislate. But authority to legislate in respect of 
this road by the Province has been superseded by the intervention 
of the Dominion, because of its being regarded as a work for the 
general advantage of Canada: see B.N.A. Act, sec. 92 (10). 
The Constitutional Act there confers exclusive legislative author­
ity as to this road on the Dominion (sec. 91 (29)). But the Do­
minion is invested with authority to make laws for the peace, 
order, and good government of Canada in all matters not assigned 
exclusively to the Provinces: and this means, I take it, the exercise 
of large and liberal discretionary powers to be exercised for the well 
being of the community and for the right working of the constitu­
tion: sec. 91 and Kiel v. The Queen (1885), 10 App. Cas. 075, at 
p. 078, per Lord Halsbury.

The authority of the Dominion extends to such works as, 
though wholly situate within the Province, are, before or after 
their execution, declared to lie for the general advantage of ( ’anada. 
Here the declaration was made before the execution and in antici­
pation of what was to be done. Suppose no steps to be taken 
as to the navigation of the lake by the company or in establishing 
part of a continuous route or system, it would be competent 
for the Dominion to nullify the declaration and to subject the 
company to provincial legislation. I see no good reason why 
the Dominion should not suspend the affect of this declaration, 
either directly or indirectly, for sufficient cause, so as to restore 
(as it were) the power of legislation to the Province in regard to 
the particular company. Legislative authority exists in the 
Province as to all local works and undertakings, though it may be 
superseded by the paramount power of the Dominion in suitable 
cases. But the Dominion may still utilise the Province as one 
of the agencies of government, by inviting it to intervene with 
legislation considered desirable, and not contrary to any controlling 
enactments passed by the Dominion Parliament. This may be 
regarded as supplementary legislation of which the Dominion 
is willing to avail itself or of which the Dominion is willing that the 
Province should avail itself. The consideration in these cases is 
not grounded on the doctrine of ultra vires, but rather as to what 
is permissible reciprocally to a superior and a subordinate Legis­
lature in regard to subjects on which each has some right to make 
laws. The case in hand illustrates this position. We have to 
deal with two law-making bodies acting with plenary and exclusive 
powers within the ambit of subjects distributed to them by the 
Constitutional Act, and yet with some class of rights in which 
the exercise of power by one may infringe on the exercise of power
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by the other. The Court is not to deal with a legislative enact­
ment as with a by-law. The Legislature or Parliament is not 
called on to shew cause or give reasons why a certain law has been 
passed. The policy of the Dominion dealing with long lines of 
railway through the Provinces and to foreign lands is against any 
breaking of carriage for any period of time, and insists on a con­
tinuous transit, and Parliament, therefore, places no restriction 
on the running of railways on every day in the week. The policy 
of Ontario appears to be in favour of a restricted use of the rail­
ways subject to provincial control on the first day of the week. 
If one assumes that. after the many attempts to get judicial guid­
ance to assist in formulating valid and efficient laws on the subject 
of Lord's Day observance, the law-makers came to the conclusion 
that no satisfactory statute could be framed on this head which 
would answer the demands and the requirements of the various 
Provinces of the Dominion: e.g.} that what would satisfy a new 
western community might not harmonise with the views of the 
oldest centres of population—that what might satisfy Quebec 
would not satisfy Manitoba—and so on; this conclusion of in­
ability might serve to explain why we have the present complexity 
of legislation, bringing into exercise apparently the ingenuity of 
the legal profession and the reserved resources of the constitution 
to find out some suitable and effective outcome. One is not to 
assume that legislation is futile; rather to seek to give effect to it, 
if possible.

The Parliament on this point as to railways means to leave 
it to each Province to determine what shall be done with Sunday, 
or rather what shall be done on Sunday. What I have sought 
to express has been considered also, I find, by Mr. Justice Parker 
in Ex p. Green (1900), 3ô N.B.R. 137, at p. 147. lie says : “I 
am disposed to think that the Dominion Parliament, in designedly 
refraining from legislating on this subject, did so because it was 
one which did not concern the general public or affect them all 
to the same extent or apply to them all in the same degree; but 
was rather to be regarded and dealt with as a police regulation, 
local in its character and in its application, which required to be 
moulded so as to suit the requirements and *" 'et the conditions 
of different localities and different classes ot ion, and in
that way ensure a reasonable cessation from labour and worldly 
business on Sunday.” See The Queen v. Halifax Electric Tram-

Apart from the religious observance of the day, which cannot 
be enforced by law, the legislators must have recognised the value 
of a recurring period of rest in railway life, more than ever needed 
in modern stress and competition. The political value of a rest- 
day is put thus by Macaulay: “During this cessation of labour 
a process is going on quite as important to the wealth of the nation 
as any process which is performed on more busy days. Man, the
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machine of machines, is repairing and winding up so that lie re­
turns to his labour on Monday with clearer intellect, with livelier 
spirits, with renewed corporeal vigour.” However the day of 
rest may be used or abused, the legislators may well consider the 
policy a wholesome one in so far as corporations are concerned 
over which they have creative and regulative power.

It seems to me possible as well as proper so to fit together 
these enactments as to induce harmonious and efficient action 
between the two Governments, Federal and Provincial, in order 
to the attainment of an end which both have had in view. One 
may wonder why the Sunday labour question was not dealt with 
directly and immediately by the Parliament of Canada. Hut, 
whatever the1 reason be, it is for the Court to explain and as far 
as possible to render effective the joint legislation (suggestive 
on the one hand and responsive on the other), so that by co-opera­
tion the desired end may be reached of securing one day of 
periodical rest.

The scheme of this twofold legislation is not to be regarded as 
a delegation of legislative power in a matter of criminal law to a 
body having no capacity to legislate criminally, but rather the 
designation by the Dominion of a legislative agency to decide 
whether it is expedient to enact a law for the regulation of the 
Lord's Day in its secular aspect, as to railways entirely within 
the Province, and a legislative report being made by an appropriate 
enactment, then to give full legal force and efficacy to such pro­
vincial action by accepting it and assuming responsibility for it 
as if it were a Dominion statute. The statute of the Province 
indicates the policy acceptable to the Province, and the Dominion 
says “be it so.” In this regard, the legislative power of the Pro­
vince is no ' r overridden by the Dominion, but is recognised 
as a power properly exercised. It appears to me that the Domin­
ion may relax its hold on any internal provincial railway and lay 
it open in a defined degree to be regulated or controlled by the local 
Legislature.

As 1 read the opinion given upon the special case in 35 S.C.R., 
the Court intimates that a Province has no power to restrict the 
operation of companies of their own creation to six days in each 
week because that restriction seems to lie within the views ex­
pressed in the Privy Council ami to be regarded as a matter of 
criminal law, ultra vires of the Province. See pp. 582 and 592, 
in answer to question 5.

This point, in this limited way, as to purely provincial corpora­
tions, was not before the Ixirds of the Privy Council, and their 
guarded deliverance would rather imply that this was one of the 
questions not passed upon. However, with all proper deference 
to the Judges of the Supreme Court, I cannot regard the opinion 
expressed on this head as a judgment binding on me, nor can I 
accept it as the law. I fail to sec why the Province may not
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legally and validly incorporate a railway company in Ontario as a 
local undertaking with power to operate only on six days of the 
week. A refusal to allow work on the Sunday would not in this 
connection savour of the criminal law, but would be a supposed 
or an accepted salutary rule of conduct imposed for the benefit of 
the workmen and the better working of the road itself. If the 
company accept such a charter with such a limitation, wherein 
is the Constitutional Act offended against? The legislative work­
ing of the whole constitution in these cases of apparent conflict 
or discrepancy is to be accommodated or adjusted by the expedient 
worked out in the Hodge case and others in the same direction: 
Hodge v. The Queen (1883), 9 App. Cas. 117; Fielding v. Thomas, 
[1890] A.C. 000, Oil; Grand Trunk R.W. Co. v. Attorney-General 
of Canada, [1907] A.C. 05, 08. The aspect of the law takes colour 
from its surroundings, i.e., the nature of the legislation and the 
object aimed at. Here is no general criminal intent, but the in­
corporation of a local concern, over which the Province has plenary 
power of legislation, covering all things and conditions considered 
expedient and desirable by the incorporating power.

After the disposal of the special case in the Supreme Court, 
the Province of Ontario passed their railway law, which by its 
enactments imposes this limitation upon electric railways, 0 Echv. 
VII. ch. 30, sec. 193, and that has not been questioned as being 
ultra vires. The power to legislate as to the Lord’s Day by the 
provincial law-makers, as to railways subject to their legislative 
authority, is recognised in the Dominion Lord’s Day Act, R.8.C. 
1906, ch. 163, mc. :: 2 .

Briefly to sum up the results. It is not to be overlooked that 
the defendants in this case take the Dominion charter subject 
to the state of existing legislation. It is taken, therefore, with 
knowledge that the Dominion had permitted the Province to 
legislate as to Sunday work on local railways (despite the declara­
tion as to the undertaking being for the public advantage of Can­
ada), and that the Province had legislated to the effect that for 
six days only should the road be worked for profit, and that the 
executive of the Dominion, under sanction of the Parliament of 
the Dominion, had approved and confirmed this provincial law. 
How then can the defendants defend this action on the ground that 
the charter was not taken on this footing? Can the company 
be allowed thus to “approbate and reprobate”? Can the privi­
leges of the charter be enjoyed and the conditions be repudiated?

I may add a few words as to laws having more than one aspect. 
Marshall, C.J., said in Gibbons v. Ogden (1824), 9 Wheat. 1, 204, 
that “all experience shews that the same measures, or measures 
scarcely distinguishable from each other, may flow from distinct 
powers; but this does not prove that the powers themselves are 
identical.”
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Besides the constitutional cases already referred to, the point 
has arisen in the consideration of municipal and other by-laws.

In Calder and Hebble Navigation Co. v. Pilling (1845), 14 M. A:
W. 70, a by-law that a canal was not to be used on Sundays was 
held invalid because not warranted by the general power of a 
local statute to make by-laws for the good government of the 
company and for the good and orderly using of the navigation and ( XKK Kbie 
the work—governing of the bargemen, etc. The by-law was held transporta- 
to be one relating to matters which ought to be left to the general riox Co. 
laws of the land as to the observance of Sunday. Rolfe, B., said n^~(, 
that under peculiar circumstances the by-law might be upheld; 
as if, for instance, the company were to come to the conclusion 
that, in order to secure a due supply of water in the canal, it was 
necessary to have no navigation on it during one day out of seven 
in order to make navigation good during the other six, and then 
Sunday might be taken as the fittest day to close the canal : p. 90.
In other words, though the by-law would be bad if made for merely 
moral purposes, pro salute animarum, it might be upheld if sus­
ceptible of another construction, and if regarded in a different 
aspect, bringing it within the competence of the corporation or 
law-making body.

Another illustration of this double aspect in a by-law, as to 
whether it deals with the morals of the community rather than 
with the good rule and government of the locality, may be found 
in Thomas v. Sutters, [1900] 1 Cli. 10, 1">. In that ease ('alder and 
Hebble Navigation Co. v. Pilling, 14 M & W. 70, is discussed, and it is 
pointed out that, while a navigation company may have no legal 
concern about the behaviour or morals of those who use it, the power 
of a municipality dealing with the good order of their streets goes far 
beyond that : pp. 10, 17. So there is a further advance in power 
and responsibility when the field of action is laid open to a legis­
lative body such as one of the Provinces of the Dominion. In 
this last case every intendment will be made to support the legis­
lation, and it is not the business of the Courts to pass upon the 
wisdom or reasonableness of the enactment, but simply to say 
whether it is fairly within the area of its constitutional powers.

By the legislation of the Dominion it has been left to the Prov­
ince to say whether any condition shall be imposed upon local 
electric railways in regard to the working of the road on Sundays.
And the response made by the Province is, that it is fitting that 
there should be one day of rest in seven, and that Sunday is the 
fittest day for that purpose. Good reasons may easily be found 
for such a policy, having regard to Sunday as a secular institution; 
public economy requires for sanitary reasons a periodical day of 
rest from labour, and this salutary rule may rightly and legally 
be imposed upon corporations which owe their existence to the 
provincial power which so legislates and ereates. This is not, 
therefore, a general law extending to the public at large—to all
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classes and conditions of mon—but to a corporate body over which 
the local Legislature has, inherently or by delegation from the 
Dominion, legislative plenary power as to its conduct, governance, 
and operation.

The late decision of the Supreme Court on Sunday law in 
Ouimct v. Bazin (1912), 3 D.L.R. 593, is not in point for the present 
case. It is distinguishable both because it purports to be a general 
law framed for all persons, and because the case did not involve 
the question of local corporations over which the Province has 
constitutional power and competence.

The legislation is not to be regarded as a section of the criminal 
law of Canada, but as a particular penal law intended for the 
regulation of local electric railways within the Province.

‘So viewed, I would uphold the impeached legislation as infra 
vires, and would award to the plaintiff the penalties claimed.

There should be no exemption as to the day on which the mail 
was carried. The cars were not run for the purpose of carrying 
the mail, but the mail was carried as a favour because the cars 
ran that Sunday.

Costs to the plaintiff.
Judgment for plaintiff.

RENAUD v. THIBERT.
Ontario Divisional Court. Meredith. CJ.C.P,, Tectzel and Kelly, 

August 20, 1012.

1. Statutes (8110—120)—Construction—Rk-knacti.no statutes—De­
claration as to law previously laid down—Intention.

The olicet of the umvmlmvnl to the Division Courts Act. 4 Kdw. 
VII. (Out.) ch. 12, sec. 1, respecting claims the amount of which 
i- ascertained by the signature of the defendant (see now 10 Kdw. 
VII. (Ont.) eli. 32, see. 02). was to declare the law as previously 
laid down, and it was not intended to narrow the jurisdiction al­
ready conferred.

| Kreutziger v. Droit, 32 O.ll. 418, referred to.]
2. Courts ( 8 11 A3—100)—Jurisdiction of Division Courts—Amount

ascertained uy signature—10 Knw. VII. (Ont.) cii. 32, sic.
02. SUB-SEC. (1), CLAUSE (</).

Clause (</) of sub-nee. (I) of see. 02 of the Division Courts Act, 
10 Kdw. VII. (Ont.) oh. 32, has reference to cnees where, after pro­
duction of the document and proof of the signature, something further 
is necessary to shew the liability of the defendant thereunder, such 
as proof of the fulfilment of a condition on which the document was 
to take effect, and does not apply to a ease in which evidence is 
necessary to establish the plaintiffs status with reference to the 
document.

3. Courts (8 11 A3—10»)—Jurisdiction of Division Courts—Action
ON A COVENANT IN A MoRTOAOE—1» KhW. VII. (O.NT.) CII. 32.
SKC. 02.

The amount of the claim of a mortgagee upon the covenant for 
«arment in the mortgage is ascertained by the signature of the de- 
‘.■niant within the meaning of sec. 02 of the Division Cour*a Act. 10
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enve other than (locunieutary that an alleged assignment of the mort- D. C.
gage, though absolute in form, was only by way of collateral security. |<tjo

Appeal by the defendant from the judgment of the Junior Rei,a°o
Judge of the County Court of the County of Essex, in favour of Thiukki-.
the plaintiff, for the recovery of $200, in a Division Court aetion -----
upon a covenant in a mortgage made by the defendant to the 
plaintiff.

The mortgage had been assigned by the plaintiff to one 
Meloche, by an assignment absolute in form, but which, as the 
trial Judge found, was not intended to be absolute, but a collateral 
security only for an advance by Meloche, who was made a defen­
dant in the aetion.

At the trial, the plaintiff produced a document purporting to 
be a reassignment of the mortgage from Meloche to the plaintiff, 
but failed to prove that it was executed by Meloche or under his 
authority.

The appeal was dismissed.

./. II. Hod,I, for the defendant, argued that the Division Court Argument 
had no jurisdiction to try the action, as the amount of the claim 
was not ascertained by the signature of the defendant, within the 
meaning of the statute 10 Kdw. VII. eh. 32. sec. 02—other than 
documentary evidence being required in order to shew that 
the assignment to Meloche was merely collateral, lie also 
argued that the claim was barred by the Statute of Limitations, 
and that the order of the Judge directing a new trial, after a judg­
ment by default, had been unduly limited, and was irregular.

/ . />. Davis, for the plaintiff, argued that the new trial had not 
been limited, as alleged, to proving the re-assignment of the 
mortgage, which it was unnecessary for the plaintiff to maintain, 
as the original assignment was only by way of collateral security, 
and he was entitled to prove that fact, as he had done, without 
ousting the jurisdiction. He referred to Dawson v. Graham ( 1877),
41 U.C.R. f>32: Prittie v. Connecticut Fire Insurance Co. (1890),
23 A.R. 440, 4Ô3; llostrawscr v. Robinson ( 1873), 23 C.P. 300.

[Meredith, C.J., referred to Slater v. Laberce (1005), 0 O.L.R.
545].

R,sid. in reply, cited Ward v. Iluqhrs (1884), 8 O.R. 138, 
at pp. 143, 144.

August 20, 1012. Teetzel, J. (after setting out the facts as Teeuei. j. 
above) :—The only question upon which judgment was reserved 
at the argument was, whether the learned Judge had jurisdiction 
to try the action under sec. 02 of the Division Courts Act, 10 
Kdw. VII. eh. 32.

Jurisdiction of the Division Court was first extended to claims



202 Dominion Law Reports. (6 D.L.R.

ONT. for §200 by 43 Vict. ch. 8, sec. 2, and the extended jurisdiction
D. C. 
1012

was made to embrace “all claims for the recovery of a debt or 
money demand, the amount or balance of which does not exceed 
§200, and the amount or original amount of the claim is ascertained

Tiiibrbt.
by the signature of the defendant or of the person whom, as 
executor or administrator, the defendant represents.”

This provision was amended by 56 Vict. ch. 1">, sec. 2, by 
making a provision that interest accumulated upon any such 
claim should not be included in determining the question of 
jurisdiction, but that the same might be recovered in addition to 
the claim, notwithstanding that the interest and the amount of 
the claim so ascertained together exceed $200.

There were many conflicting decisions as to the principle of 
construction of the word “ascertained” in the Act conferring the 
extended jurisdiction, and the leading ones are reviewed in 
Kreutzigcr v. lirox (1900), 32 O.R. 418, where the learned Chan­
cellor, in delivering the judgment of a Divisional Court, lays down 
the following as the proper construction to be d: ‘‘The
amount of the claim is ascertained by the signature of the defen­
dant if it is thereby made certain, i.e., if upon proof of the signature 
the liability is established. If other and extrinsic evidence is 
required, such as to shew completion of the contract—in the ease 
of a signed building contract to pay so much for a house—the 
stipulated price is not ascertained by the mere evidence of contract. 
The jurisdiction of the Division Court is extended to cases where 
the balance claimed on such an ascertained amount does not 
exceed §200, but it was not intended in such cases to throw open 
in the lower forum disputed matters as to the proper completion 
of the contract—the due fulfilment of all conditions and the like.”

By 4 Edw. VII. ch. 12, sec. 1, the Act was amended by adding 
the following section: “72«. The amount or original amount of 
the claim shall not be deemed to be ascertained by the signature 
of the defendant or of the person whom, as executor or admin­
istrator, the defendant represents within the meaning of clause (d) 
of sub-section 1 of section 72, when in order to establish the claim 
of the plaintiff or the amount which he is entitled to recover, it is 
necessary for him to give other and extrinsic evidence beyond 
the mere production of a document and the proof of the signature 
tO it."

The effect of this section is, apparently, to declare the law to 
be as laid down in Kreutzigcr v. lirox; but it clearly, I think, was 
not intended to narrow the juristliction already conferred.

In sec. 02 of the revised Division Courts Act, supra, the 
language of the amendment of 1904 is altered by omitting the 
words “in order to establish the claim of the plaintiff or the 
amount which he is entitled to recover,” and it now reads: “An 
amount shall not be deemed to be so ascertained where it is

4
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necessary for the plaintiff to give other and extrinsic evidence 
beyond the production of a document and proof of the signature 
to it.”

The presence in the statute of 1904 of the words omitted in 
1910 led to the suggestion in the argument of Sinter v. Labcree 
(1905), 9 O.L.R. 545, that the presence of those words was intended 
to limit the jurisdiction of the Division Court in a case of that 
kind; but in that case, which was an action upon a promissory 
note, it was held that where the production of the note and the 
protest and the proof of the signature would primâ facie entitle 
the plaintiff to recover, the case is brought within the jurisdiction 
of the Division Court; and at p. 547, the judgment proceeds: "It 
is not for us to determine whether upon proof of the endorsement 
without more the plaintiff would be entitled to recover. If the 
plaintiff is not entitled to recover without more, then, if it should 
become necessary for the learned Judge to enter upon a further 
inquiry and to take evidence for the purpose of shewing some 
ground for making the defendant liable, in all probability his 
jurisdiction would be ousted and he would be bound to stop the 
further trial of the action; but upon the first question, that is, 
whether upon the face of the instrument the defendant is liable, 
that is for the Division Court and not for us.” And further on: 
“The order must be framed so as to make it clear that we arc not 
directing a trial if extrinsic evidence is necessary in order to make 
the defendant liable.”

Now in this case it is plain that upon the production of the 
mortgage signed by the defendant, and the time for payment 
thereunder having passed, the defendant is primâ facie liable to the 
owner of the mortgage, and it would not be necessary for the plain­
tiff to give other or extrinsic evidence beyond the production of 
the mortgage and the proof of the defendant's signature in order 
that the amount of such liability might be said to be “ascertained.”

The question in this case is, does the fact that, in order to 
establish the plaintiff’s right to sue in his name on the covenant, 
he must establish by evidence other than documentary that the 
assignment was only by way of collateral security, oust the 
jurisdiction of the Division Court? I am of opinion that it does 
not.

It seems to me that, in making the provision as to proof, it was 
the ascertainment of the defendant's liability under a document 
and the amount of such liability that the legislature had in view, 
and not the matter of the plaintiff’s interest in or right to the 
document by which the same are ascertained.

In every action upon a document, if the plaintiff docs not 
appear on the face of it as the person entitled, he must establish 
his title by other evidence, which may not always be documentary. 
The holder of a note, in an action against the payee as endorser, 
would have to prove by oral evidence the facts of presentment

D. C. 
lOlt

Tiiiukkt.
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and dishonour, in the absence of a notarial certificate of those 
facts. A surviving member of a partnership, suing in his own 
name upon a note or other written agreement for payment of 
money, would have to prove the death of the other members of 
the firm to shew his title by operation of law.

Besides these instances and cases like the one now being 
considered, it may often happen that a plaintiff cannot establish 
his title to the document sued on by documentary evidence only. 
To hold that he cannot, for that reason, avail himself of the in­
creased jurisdiction of the Division Court, notwithstanding that 
he is able to ascertain and establish the defendant's liability and 
the amount thereof under the document, by its production and 
proof of his signature, would be to make the statute a dead letter 
in many cases.

Once the production of the document and proof of its execution 
establish the liability of the defendant to the owner thereof and 
ascertain the amount of such liability without the necessity of 
other and extrinsic evidence to establish either, I think there is 
nothing in the statute or in any of the cases decided upon it which 
suggests that evidence to establish the plaintiff’s title would be 
“other and extrinsic evidence” in contemplation of the statute. 
The appeal should Ik* dismissed with costs.

Kelly, J.:—The question for determination in this appeal is, 
whether, under the circumstances, there was jurisdiction, under 
sec. 02 of the Division Courts Act, 10 Edw. VII. oh. 32, to try the 
action in the Division Court.

By that section jurisdiction is given to Division Courts in 
“an action for the recovery of a debt or money demand, where 
the amount claimed, exclusive of interest . . . does not 
exceed $200, and the amount claimed is

“(i) ascertained by the signature of the defendant or of the 
person whom as executor or administrator he represents or

“(ii) the balance of an amount not exceeding $200, which 
amount is so ascertained,” etc.

The section also declares that an amount shall not be deemed 
to be so ascertained where it is necessary for the plaintiff to give 
other and extrinsic evidence beyond the production of a document 
and pr<H)f of the signature to it.

This, in my view, has reference to cases where, the document 
being produced and the signature proven, something further is 
necessary to show the liability of the defendant thereunder—such, 
for instance, as proving the fulfilment of a condition on which the 
document was io take effect—and does not apply to evidence 
necessary to establish the plaintiff’s status with reference to the 
document.

If the document Ik* produced, and if the signature of the 
defendant, or of the iterson whom as executor or administrator
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he represents, be proven, and if there be no further evidence 
necessary to shew the completion of the transaction, so far as the 
person signing it is concerned, then there is an ascertainment 
within the meaning and intention of sec. 62.

Giving this interpretation to that section, I am of opinion 
that the appellant cannot succeed, and that the appeal should, 
therefore, be dismissed with costs.

ONT

D.C.
1912

Tiiirf.rt.

Mkrkditiï, C.J.:—I agree in the conclusion to which my Mmdith.cu, 
learned brothers have come.

Appeal dismissed.

ZOCK v. CLAYTON. ONT
tintai io Divisional Court, Falconbridqc, t'.-l.h .It., Hritton, ami Itiildell, JJ. 

.lulu if, 1912.
I. Public i.xxiw (g II—2:il—Canckllation of Glows i*ati:xt—Adding

tTTOBXFV-ClEXKBAI X* PARTI l \ II u\ i SISO.
•fmoîit should Ik- withheld until the Attorney -General of the pro 

vine** is given an opportunity to Intervene so as to claim on behalf 
of the Crown the cancellation of a huul patent as wrongfully obtained 
from the lands department in in appeal liy the defendant from the 
jmlgment of the trial judge in favour of the plaintiff in an action for 
:i declaration that the latter was the owner in fee of a certain island 
and for an injunction restraining the defend mts from entering thereon, 
where the evidence shewed that the plaintiff’s predecessor in title to 
the island, who made application to the Minister of Lands, for an 
island in a lake, stated that he wanted the largest Island therein, but 
being misled by a departmental map, he had erroneously described it in 
his former application as I icing intersected by a certain line as indi­
cated on such map, that a patent was issutsl to him for a different 
island, dcscrilied as containing two and one-half acres; tint he took 
and held possession of the largest island not Intersected by such line 
and which contained about seven acres; and that the defendant, learn­
ing sonic time later that there was question as to the title claimed by 
the plaintiff ns successor in title to the alleged patentee, made appli­
cation for a patent for the larger island, which was issued to him 
after a hearing by the Minister of Lands to which the plaintiff was a 
party, where the trial judge has found ns a fact in the decision I icing 
appealed from that the statements made by the defendant to the lands 
department were made falsely a ml fraudulently, and that the decision 
of the lands department in defendant’s favour had consequently In-ell 
obtained by tin- defendant's fraud.

Appeal by the defendants from the judgment of Latchford,
J. , in favour of the* plaintiff, in an action for a declaration that 
he was the owner in fee of a certain island, and for an injunc­
tion restraining the defendants from entering thereon, and for 
other relief.

K. 1). Armour, K.C., for the defendants.
.1/. C. Cameron, for the plaintiff.

D. C. 
1012

Statement

Palponbridoe, C.J.K.B. î—The Minister 
and Mines, before the issue of defendant’s

of Lands, Forests 
patent, considered

Falronhrldn.
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thereupon defendant received the certificate of title. That the 
Court cannot review his finding and judgment, is well settled.

Zone Hut in view of the very strong opinion of the trial Judge 
that statements not only false, hut false to the knowledge of

Clayton. Clayton were made by him to the department, whereby the
Fsh-onbrtdge,

O.J.
officials were misled, and the Minister’s judgment practically 
obtained by fraud, and of the further fact that in the present 
case a prior patent issued to the plaintiff, 1 agree that the At­
torney-General should have an opportunity to intervene herein.

The will notify him accordingly. If the Attorney-
General signifies his intention not to intervene this appeal will 
he allowed with costs and the action dismissed with costs.

If the Attorney-General should desire to be heard or to ad­
duce evidence or to cross-examine witnesses already called, he 
may be added as a party, and arrangements may be made either 
for re-argument or for hearing tin* new evidence.

Judgment will be withheld until the Attorney-General shall 
have determined what course lie will take.

Britton. J. Hrittox, d.: All tin* material allegations in the statement 
of defence have, in my opinion, been established by the evidence.

The evidence before the Court shews that the Crown in­
tended to grant, and did grant, to the defendants the island in 
question.

The claim of the plaintiff is that the island granted to Walter 
Duncan by patent No. 2803, and as to which a certificate of 
ownership under the Land Titles Act was obtained by the said 
Duncan calling the land parcel 1024. is the same island as was 
subsequently granted to the defendants by patent No. JJfiS, and 
as to which the defendants obtained a certificate of ownership 
under the Land Titles Act—describing the island as parcel 
1620. The answer to plaintiff’s case—apart from any question 
of fraud, is first, that the identity of parcels separately described 
as only one parcel is not established. The evidence does not 
satisfy me that what plaintiff got as Duncan Jsland is. or was 
intended to be the same as what the defendants got as tin- (’lay- 
ton Wood Island. The description in grunt to plaintilf's pre­
decessor is:—

Duncan Ghoul, containing 2!4 acre», mow or It-**, situate in Bolger 
lake opposite tuts No. 20 and 21 in the 7th concession of the said 
township of Burton.

The description in the patent to defendants, is:—
Clayton Wood Island, containing 7 and 1/5 acres, more or less, situ­

ate in Bolger lake, in the said town-hip of Burton, as shewn on a 
plan of survey ... a copy of which plan is attached to and forms 
part of the said letters patent.

C4A
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It is not clear to me that any person can possibly from this 
plan say. with any degree of certainty, that the so dif­
ferently described are really only one island. The plaintiffs 
attaek the ownership of what was unquestionably conveyed to 
them as Clayton Woo»l Island—ami the proof must be made by 
plaintiff that this very island bought and paid for by defen­
dants had already, by another name, been bought and paid for 
by Duncan. The plaintiff has failed in his proof.

Second. The question of identity was raised by the plaintiff 
in opposition to the application of the defendants to the Minister 
of Lands, Forests, and Mines, for a patent for this island. An 
investigation was had—enquiry was made— the result of which 
was that the opposition of f was not effectiv»*, and the
patent issued to defendants. The Minister issued his certili­
en te. The plaintiff hail caused a caution to be filed against tin* 
issue to the defendants of a certificate of title.

After the disposition of the matter by the Minister of Lands, 
Foivsts. and Mines, the plaintiff withdrew this caution and tie 
certificate of title issued to the defendants. The question of 
identity seems to me as between the parties to this action is 
ns judicata. As I said tin* act of tin* Crown was advisedly 
done. The plaintiff had full opportunity if the facts would 
warrant it of preventing the patent from issuing to the de­
fendants.

Fraud in applying for the purchase of land should not be 
imputed where all parties interested were heard—ami when 
there was a decision on the merits.

1 am of opinion that the appeal should be and the
action dismissed, both with costs.

Riddell, J.:—The learned Judge’s findings of fact are, in 
my opinion, after a careful perusal of the evidence, entirely 
justificil. Some of his conclusions which are complained of 
might, indeed, have been the other way : and. perhaps, a reading 
of the words used by the witnesses as they appear in cold 
black and white would suggest that his view of the conduct of 
the defendants was unduly severe; but my brother saw the 
witnesses and couhl best judge of them : and I cannot say that 
his conclusions are not wholly warranted.

Duncan, who had been shooting in the neighbourhood of 
Bolger lake, in Burton township, district of Parry Sound, and 
who with thr»*e others was the owner of a lot of 28 acres upon 
which they had a shooting camp, was desirous of buying an 
island in the lake. He knew quite well the island lie wanted to 
buy, the largest Island in the lake ; he saw Mr. Aubrey White 
(Deputy Minister of Lands Forests and Mines), told him he 
wanted to buy the largest island in tin* lake, and put in a formal 

at ion, in which, being misled by tin* departmental map, he

ONT.
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Britton, J.

Riddell. J.
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described the island ns being intersected by n certain line. The 
extent of the island was, by an officer of the department, esti­
mated at 21 * 3 4 acres. Duncan paid $25, the purchase-price, got 
his patent and then his certificate of ownership from the Local 
Master of Titles at Parry Sound. This all took place before 
the end of the year 1907. Thereafter, the island was commonly 
known as “Duncan Islandand Duncan had no idea that he 
had not become regularly the owner of the island he had desired 
to buy, until April, 1909; and in the meantime, in 1908. sold to 
the plaintiff. The island he claims as having been patented to 
him is not intersected by the said line, and it eontains in fact 
about 7* -. acres, being admittedly the largest island in the lake. 
The defendant Clayton, hunting in the vicinity, was told by the 
guide Brownell that the large island was Duncan Island ; 
Brownell suggested some difficulty in the title. Clayton then 
made up his mind “to play for it and take a chance in getting it 
any way.” 1 do not think there is any doubt that Clayton knew 
perfectly well that the » .d was claimed by Duncan. But he 
put in an application f i the island—Duncan was notified, as 
was Zock—and the Minister took the matter into his consider­
ation. heard witnesses, and finally decided that Duncan’s patent 
did not cover the island in question, and directed a patent for 
the island to issue to the defendants. Zock had in the meantime 
filed a caution; but, upon receiving a notice under R.S.O. 1897 
cli. 138, sec. 109 (2),* he withdrew his caution. A certificate was 
produced whereby it appeared that the claim arising upon 
Zock s patent had been considered by the Commissioner and dis-

• Section 100 of eh. 138, R.S.O. 1807. is n* follow*:—
100. 11 ) When letters patent for any l.ind «Hunted in Mu*koka. Parry 

Sound. Xipissing. Algomn, Mnnitmilin, Thunder Hnv or Rninx River are 
issued, the same «hall be forwarded to the Local Master of Titles of the 
district, for the purpose of the patentee being entered ns the lir-t registered 
owner of the land, with any necessary qualification. R.S.O. MS7. eh. 
110. see. 141 (1).

Ci) Before making such entry the Local Master shall obtain from the 
registrar of the registry division a certificate stating what instruments, 
if any, have been registered affecting the land, and in case he find* that 
any such instrument lias been registered, he shall, unless as is in the next 
sub-section provided, give notice to the patentin' and to all other | arson* 
interested, before registering the patente*' as owner : this sub-section shall 
onlv continue in force until and including the 12th dav of April, 1890: 
R.S.O. 1887. ell. 116. ch. 141 (2)N, 6«> Viet. eh. 21. see. 2 (1) part.

(3) It shall m»t lie necessary to Issue a notice in respect of any instru­
ment of which a Local Master has notice by registration or otherwise, in 
case by the certificate of the Commissioner or Assistant Commissioner of 
Crown Lands it appears that the claim arising upon *uch instrument was 
considered hv the Commissioner and di«|>o«cd of Is-fore the I «sue ef the 
patent: and if before the receipt of such a certificate any proceedings 
shall have lieen taken by a Local Master in respect of such in»ttument. he 
shall thereupon discontinue the same, and disallow any objection or claim 
founded on such instrument, and may make such adjudicato r* as to costs 
as he deems just : 56 Vi?t. eh. 22, see. 1ft (2).

(4) In case there is no contest as to the rights of the parties the Local 
Master may make the requisite entry and issue hi* certificate: but in
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posed of by him before the issue of the defendants' patent ; 0NT- 
and thereupon the defendants received their certificate of title. ^ c

The plaintiff brought his action, alleging: (1) patent to 1912
Duncan; (2) transfer to himself; (3) patent of same land to the ----
defendants; and claimed: (a) a declaration that he is owner in Z<*K 
fee of the island ; (b) an injunction restraining the defendants Clayton.
from entering, etc., the same; (c) an injunction restraining the _/m~.

, . , KlUuOll, J,
defendants from transferring or mortgaging, etc., the same: ^d> 
costs ; (e) general relief.

At the trial my learned brother gave the plaintiff his claims 
fa), (b), and (d) only.

The defendants now appeal.
So far as the facts are concerned, upon the evidence there 

can he no doubt that the Crown did grant a patent to Duncan 
of the island, not quite accurately described indeed. No doubt 
it was thought that there were only 2C. acres, instead of 
7*0, probably because the water had been high when the original 
surveyors were in the neighbourhood. The exact position topo­
graphically also was not correctly represented. But that the 
large island for which the patent was afterwards issued to the 
defendants was bought and paid for by Duncan, and that it was 
intended that the patent he got should cover this island, upon 
the evidence adduced before the trial Judge and before us. there 
can be no doubt.

But it is contended by the defendants that the Court can­
not go behind the finding and judgment of the Minister (Com­
missioner). There are several cases in our own Courts in which 
there was a dispute between parties as to who was entitled to a 
patent to certain lands; and it has been invariably held that, 
where the Government have examined into and considered the 
claims of such opposing parties to receive the patent, and 
decided in favour of the one and issued a patent accordingly, 
the other cannot successfully appeal to the Court—the Court 
will not and cannot interfere. . . .

Moulton v. Jeffrey (1845), 1 E. & A. Ill, is one example.

ease of u content In* shall transmit tin* papers to the Inspector of Title* 
liefore registering the patentee an owner, ami shall otherwise proceed as 
provided in sectimi lfltl of this Act: R.S.O. 1887, eh. 1 HI. sec. 141 (3).

(6) Where the Local Master to whom a patent is forwarded is aware 
that an instrument which is registered cannot affect the interest of the 
patentee, he need not give any notice on account of such instrument.

(tl) In less a caution is filed with the Master, under section 8.» of this 
Aet, no such notice need lie given in resjteet of the sale of timber or trees 
when the sale is subject to a condition that the timber or trees shall lie 
removed within a specified time, and such time has expired : 52 Viet. eh. 
2tt. see. 14.

(7) Letters Patent from the Crown demising lands, or Mining Rights 
for a term of years, or for any greater estate, which have twen granted 
on or after the 31st day of December, 1887. or which may lie hereafter 
granted shall Is* deemed to have been and to lie within the provisions of 
this section : fit) Viet. 23, sec. 3, ch. 21, sec. 6.

14—6 D.L.1.
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The unsuccessful claimant filed a bill in equity to have the suc­
cessful one declared a trustee for him; but he failed, and would 
have failed even if he had shewn improvidence, etc.

In Homes v. Boomer (18(14), 10 (Jr. 532, the Crown Lands 
Department decided that one of two applicants should receive 
a patent ; and it was held that the Court could not interfere. 
There, however, it was not shewn that the Crown acted in ignor­
ance or misapprehension.

Hut in Kennedy v. Lawlor (1868), 14 Or. 224, the Court 
(Vankoughnet, C.), held that it had no power to review the 
decision of the Commissioner, and say he acted improvidentlv 
or in error or mistake.

Somewhat to the same effect is Farmer v. Livingstone (1882), 
8 Can. S.C.R. 140.

But in none of these eases was there a prior patent issued to 
the plaintiff on the strength of which an attack was made on 
the defendants’ patent or its validity, as in the present ease.

Section 169 of R.S.O. 1897, eh. 138, which was the enactment 
in force at the time of the transactions in question, is relied 
upon by the defendants. The Local Master found Duncan's 
patent registered (sec. 169 (2)), and gave notice accordingly 
to Zock; he received a certificate under sec. 169 (3), and there­
upon discontinued the proceedings and disallowed the objection 
and claim founded on the Zock-Dunean instruments, as was his 
duty under that section. The legislation, it seems to me, makes 
the position of the defendants under their patent and the deci­
sion of the Commissioner unassailable—and the plaintiff must 
get rid of that patent before he can say that the defendants 
have no right in the island.

“A long line of decisions has settled that an action to declare 
void a patent for land, on the ground that it was issued through 
fraud or in error or improvidence, may be maintained, and that 
measure of relief granted, at the suit of an individual aggrieved 
by the issue of such patent, and to such an action the Attorney- 
General as representing the Crown is not a necessary party : 
Martyn v. Kennedy (1853), 4 Gr. 61 ; Stevens v. Cook (1864), 
10 Gr. 410. See also Farah v. Olcn Lake Mining Co. ( 1908), 
17 O.L.R. 1 per Moss, C.J.O. in Florence Mining Co. v. Cobalt 
Lake Mining Co. (1909), 18 O.L.R. 275, at 284.

If it were quite clear that there is nothing more in the way 
of evidence, etc., available, one might now declare the defend­
ants’ patent void : hut it must not he forgotten that the Com­
missioner has had before him witnesses and documents— perhaps 
he had personal knowledge or information which is not before 
us. It would not be proper—if the responsible advisers of the 
Crown desire to insist upon the propriety of the Commissioner’s 
decision and to contend that Duncan’s patent did not cover this



6 D.L.R.j Zock v. Clayton.

island—for us. in the absence of the Attorney-General and with­
out affording him an opportunity of supporting by evidence 
and argument the view of his former colleague and the validity 
of the patent issued in accordance with such view, to decide in 
favour of the plaintiff. I have been careful to say that the con­
clusions of fact arrived at are such as are justified by the evi­
dence before Mr. Justice Latchford and this Court: but these 
conclusions may be in fact quite erroneous, further evi­
dence shewn to be erroneous.

I think that the Attorney-General must be given an oppor­
tunity to state ami if necessary to justify the stand taken now 
by the Crown. If lie, upon being applied to by the plaintiff, 
states that the Crown does not desire to intervene, the case may 
be disposed of upon the evidence now before the Court with­
out further argument; if he desires to be heard in argument, 
such argument may be heard on some day to be arranged; if 
he desires to cross-examine witnesses already heard and (or) 
adduce further witnesses, he may be made a party to the action, 
all proper amendments made in the pleadings, and the trial con­
tinued before Mr. Justice Latchford at some convenient time, 
the evidence already taken to stand.

In the meantime this motion will be retained.

Direction accordingly.

THE COLONIAL INVESTMENT CO. v BORLAND.
t Hurt a Supreme Court. Ilnrrey, CJ„ Scott, Stuart. Simulons, and 

Wulsh, JJ. October 4. 1012.

1. Rl'lLDINO AMI LOAN ASSOCIATIONS (6 III A—14)—ltlUIIT to interest
ON MORTGAGE—Ol'TlOX OK BORROWKK To AlVI.Y I’AYMKXTH ON AC­
COUNT OF SHARKS IN PAYMENT OK Hi|N< TPAL AND INTEREST.

Section 11 of the Interest Act. R.S.C. eh. 120, prevents the recovery 
of any interest, where « mortgage to a loan company contain* a 
covenant for monthly payment* of interest at the rate of 12 |»er cent, 
per annum, ami al*o a proviso giving to the mortgagor the option 
of making certain monthly payment* on account of shares in the 
company, subscribed for by him. which -hall Is- accepted in full pay­
ment of principal ami interest, ami the proviso iloe* not shew what is 
the rate of interest |ier annum if the method of payment thereby 
allowed be adopted, nor does the covenant for interest shew that the 
rate thereby provided for is the same, and in fact it is not the same 
in result as the payment* under the proviso, and the mortgagor has 
adopted the metlusl of payment allowed by tin1 2 proviso.

2. Paymknt (8 I—10)—Medium or—Paymkxt to agent ait» notice to
cay direct—Retv*n to agent—Right or borrower to credit 
on mortgage.

Where a loan company notifies a borrower to make hi* payments 
direct to the company, ami not to any ugent, and the borrower never­
theless make* a payment to the agent, which is forwarded to the 
company, and the company send* it ImcIc to the agent, who does not 
return it to the borrower, the company, having once received the 
money, is accountable for it, and must credit the borrower with the 
amount.
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The appeal was dismissed with costs.
James Short, K.C., for plaintiffs, appellants.
James Muir, for defendant, respondent.

Harvey, C.J. :—The plaintiffs’ claim is upon a mortgage for 
$600 in respect to which they ask for payment, foreclosure, etc.

Haney, O.J. The mortgage contains the following covenant and proviso:— 
Firstly, that I, the said mortgagor, will pay to the said company 

the sum of six hundred dollars in gold or its equivalent at the o.Tice 
of the said company in the city <»f Winnipeg, as follows: The said 
principal sum of six hundred dollars to liecome due ami be paid on 
the first day of July, A.D. 1917;

Secondly, that 1, the said mortgagor, will pay interest at the same 
place on the said sum at the rate of twelve per centum per annum, 
as well after as before maturity, by equal monthly payments on the 
first day of each month until the whole of the said sum ami interest 
shall have been fully piid and satisfied, the first of such payments of 
interest to be made on the first day of July, 1907, all interest in 
arrear to become principal and to bear interest at the rate aforesaid.

Provided, however, that upon payment to the said company on or 
before the first day in each and every month, for 120 months com­
mencing with the first monthly payment made in respect of the said 
shares of the sum of 00 cents per share per month payable in respect 
of the said shares of stock as subscribed for by me the said mort 
gagor, as almve recited and nlso the following additional payments, 
commencing from the date of execution hereof, the sum of forty cents 
per month for each one hundred dollars and in that proportion for 
any fraction of one hundred dollars advanced being the premium 
agreed to be paid by me, the mortgagor, and nlso interest monthly 
on the said principal sum at six per centum per annum, that the 
same shall be taken in full payment of the principal and interest 
above reserved, ami if all other covenants provisoes and conditions 
herein contained arc satisfied then this mortgage will be discharged.

In the statement furnished by the mortgagee to the mort­
gagor shewing the manner in which the amount of the loan 
was disbursed appear the items:—

June and July share due ................................................. $7.20
July interest on loan ............................................... .... 3.0<f
Premium on loan .................................................................  2.40

Whether the mortgagor had intimated his intention of pa\ 
ing the mortgage under the terms of the proviso or whether the 
company had no other form of payment in contemplation is not 
important in my opinion for the mortgagor did continue to 
make his payments under the proviso for some three years and 
such payments were accepted, both parties thereby accepting 
and concurring in the method of repayment authorized by the
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proviso. The pass t>ook supplied by the company in which the 
payments by the mortgagor were noted shews that monthly pay­
ments of $9 were made with a fair degree of regularity up to 
and including August, 1910, making a total of $345.60, of 
which $36, however, is disputed by tin* company. These entries 
of payments also include a sum of $21.60 made in August, 1907, 
which include the share dues, interest, and premium which I 
have already indicated were deducted by the company. Whe­
ther this amount, e.g., $12.60, was really paid twice or whether 
the entry was made in the liook simply to shew what credits the 
mortgagor was entitled to does not appear clear.

In November, 1910, when the plaintiffs commenced this ac­
tion notwithstanding that $345.60 as shewn by the pass book or 
$309.60 as admitted by the plaintiffs had been paid, the state­
ment of claim only allows a credit of $93 for interest while $242 
overdue interest is claimed up to the 1st day of November, 
1910, together with interest at 12 per cent, per annum from 1st 
November, 1910, on $761.20, the balance claimed as of November 
1st. A letter from the plaintiffs’ solicitors after the action was 
brought states that

the h ni' unit paid on stock by the defendant lias on account of non­
payment been forfeited absolutely to the company ami the mortgagor 
therefore ha# no right and ha# not lieen credited with the amount 
paid on stock so forfeited.
A more barefaced attempt to appropriate for themselves 

moneys paid for a particular purpose for the benefit of the 
payor it would be difficult to imagine and for the credit of the 
profession it is pleasing to note that on the argument before 
this Court counsel for the company made no suggestion of at­
tempting to justify it. If one could have any doubt about the 
honesty of the company in offering the method of repayment 
set out in the proviso it would be set at rest by the company’s 
conduct in declaring forfeited two-thirds of all the moneys 
received by it under this proviso. The legislatures and the 
Courts would fail to justify their existence if such dishonesty 
could be permitted to have its intended effect.

In my opinion the case is quite simply disposed of by the 
provisions of the Interest Act, ch. 120, K.8.C. 1906, section 6 
of which provides as follows:—

ti. Whenever nnv principal money or interest secured by mortgage 
of real estate i*. by the name, made payable on the sinking fund plan, 
or on any plan under which the payment# of principal money and in­
terest are blended, or on any plan which involve# an allowance of in­
terest on stipulated repayments, no interest whatever shall be charge­
able, payable or recoverable, on any part of the principal money ad­
vanced, unless the mortgage contain# a statement shewing the amount 
of such principal money and the rate of interest chargeable thereon, 
calculated yearly or half yearly, not in advance.
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But though the company could not compel payment under 
the terms of the proviso the mortgage is made payable in ac­
cordance with its terms quite as much as it is under the other 
method if the mortgagor so desires. It would be absurd to 
hold that because the moneys paid under it are declared to be 
paid in part on account of shares and in part for other pur­

Harvey, C.J. poses there is any difference in the effect, the result as provided 
being that such payments when made “shall be taken in full 
payment of the principal and interest above reserved.”

The form apparently is an attempt, but as I think quite an 
unsuccessful one, to evade the provisions of the above section. 
The mortgage contains no “statement shewing the amount of 
the principal money and the rate of interest chargeable thereon 
calculated yearly or half-yearly not in advance.” There is 
nothing in the covenant to pay the principal and interest at 
12 per cent, to suggest that it is in the result the same as far as 
amount is concerned as the payments under the proviso and a 
slight computation shews that it is not in fact. Moreover it is 
not a compliance with the statute since it provides for interest 
monthly and not “yearly or half-yearly not in advance.”

The mortgage therefore comes within section G and as there 
is no statement as required by the terms of that section no in­
terest whatever is recoverable.

The learned trial Judge without deciding the questions 1 
have dealt with reduced the rate of interest to G per cent, being 
the amount he found the defendant had been told ami supposed 
he w’as to pay, and counsel for the détendant on this appeal 
does not ask for any further deduction. There is only one 
other question involved and that is the amount for which the 
defendant is entitled to credit and in this respect I think the 
appeal fails. The moneys which were paid were paid for tin 
purpose of repaying the principal and interest secured by tin 
mortgage and were so received by the mortgagees and the mort­
gagor is entitled to credit for them. Of the amounts paid b\ 
the defendant $‘1G which was paid to the company’s agent and 
by him transmitted to the company is not now in the company’s 
hands having been returned to the agent, who, however, did 
not return it to the defendant.

The company’s excuse for not keeping this money was that 
they had notified the defendant to pay direct to head o^ice and 
had notified the agent not to receive it. In my opinion tins did 
not justify the company in not accepting the money and giving 
credit for it when it was received at head office. If the mom-, 
had been paid to the agent after such notice and not handed
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to credit but if the defendant saw fit to make any one whether g ^
he was the company's agent or not his agent to pay the com- 1912
pany, I see no reason why he should not be at liberty to do so. ----
and if the company received money on the defendant’s account 
as it did it had no right to return it to anyone but the defen- Invest- 
dant or some one authorized to receive it and must hi* held mknt

accountable for it. The money was paid by the agent's cheque l"'
but no objection was taken to the form of payment and it does Hoblanh.
not appear nor is it suggested Unit the cheque was not good or „----
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The appeal should be dismissed with costs.
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Scott, Stuart, Simmons, and Walsh, JJ., concurred in the 
judgment of Harvey, C.J.

Appcal dismissi </.

HERRON v. TORONTO R. CO. ONT.
Ontario Divisional Court, Unlock. C.J.Er l).. Clutc and Itiddcll, JJ. n (s

September 12. 1912. |9,2‘

1. New triai, igllllt—15)—Inconsistent and uncertain findings of ~~*
jury—Personal injury—Negligence. Sopt. 12.

In a jNTsomil injury action arising from a ear collhling with a rig,
where the jury finds («) that hy reasonable «arc plaintiff. Inul he 
««s'il t-li il lie had sufficient time to cross the tracks, could have avoided 
the accident. (/<) that hy reasonable care defendant's niotorman hail 
lie iipplh'd the brakes when he tir-t noticed plaintiff heading across 
the tracks could have avoided tin* accident, (e) that the accident was 
caused by negligence of both plaintiff and defendant, Mich findings 
are inconsistent ami uncertain and a ground for a new trial.

2. New trial (gill It—15)—Vague and amiikiuovh findings—.Jury
vkhi'i.exed—Personal injury—Negligence.

In a personal injury case arising from a street car colliding with 
a rig, where the jury upon their first return into Court found under 
one question that after defendants' niotorman saw that the plaintiff 
was about to drive across the tracks the niotorman could not by 
reasonable care have avoided the accident, while finding under an- 
oilier question that the nioturmnn was guilty of negligees- in wait­
ing too late before applying the brakes, and while flmling under a 
third question that tin- niotorman was negligent in not applying the 
brakes when he first noticed the plaintiff heading across the tracks, 
ami when*. ii|mn pnqier comment hy the trial Judge on such con­
tradictor) findings, the jierploxed jury struck out the answers to the 
two qm'stinns first mentioned still leaving doubt as to what they 
meant hy the answer to the third question, such findings are vague 
and ambiguous ami a ground for a new trial.

3. Street railways (f III C—12)—Collision with vehicle—Ultimate
negligence.

In a jiersonal injury <iis«' arising from a street car colliding with 
a rig. when* the trial Judge submits the question of ultimate négli­
gions'. but the jury diil not deal with it (or there is doubt ns to 
whether they did d<*nl with it), even in a cas«' where, upon unravel­
ling confused jury findings, the effect may lie that both were to blame
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ONT. and Iliât, the motorimin after lie saw the pluintiir in danger could
-----  not have stopped the car, Imt there is no finding Jjv the jury as to whether
D.C. the niotornian could by reasonable diligence have avoided the aeci-
1912 dent after he should have known that the pluintiir was about to
____ cross in front of the car. and where the finding at moat is that the

Hkrron niotornian could not have stopp'd the car after lie wiir (not might
,, have seen) the plaintiff, such findings an* incomplete and ground for

Toronto »• new t rial to the plaint ill' if there was evidence before the jury
It, Co. nuflicienf to support a finding, had there lieen one, of ultimate negli­

gent on the part of the defendant.
1 Nkw TRIAL ( 8 III II—là)—tlt'KY FINDINGS—PKRH.KXKD ,11'K Y—UnCKR

Where flie result of jury findings and of what takes place at the 
trial with reference to their answers and to questions put by trial 
Judge (lsitli written and oral) leaves uncertainty as to what they 
meant, a new trial will Is* granted.

statement Appbal by tin* plaintiff from tlie judgment of Meredith, C.J.
CM*., after trial with a jury, dismissing the action with costs

The action was to recover damages for personal injuries sus­
tained hy the plaintiff, hy reason of a car of the defendants 
striking the wheel of a buggy in which he was driving, whereby 
he was thrown out and hurt.

The appeal was . and a new trial ordered, Riddell,
.1,, dissenting.

Alt.ramier Mavüngor, for the plaintiff.
IK Ij. Mcl'arlliy, K.(\, for the defendants.

cime. I. ( litk, .1, : The accident occurred at the junction of Mar-
gueretta and Dundas streets, hy a collision between a west hound 
ear and the iff*s rig, whereby the plaintiff was thrown to
the ground and received the injuries complained of.

The plaintiff had driven down to a bicycle shop on the south 
side of Dundas street, and had left his horse facing west. On 
coming out of the shop he picked up the weight which held the 
horse, put it into the buggy and waited until a ear went east, lie 
tb n got into the buggy, when lie saw another east 1 ear 
and waited until that ear went by. He says that he looked both 
ways before crossing over and did not see any west bound car. 
He judged that the east 1 ear was about 30 feet away 
from I he buggy when he started to cross. It docs not appear 
that lie looked to the east again before crossing, and he says that 
he never “knew anything” until he heard the crash.

lie further states that there was also another west bound 
car passed, and that the first west liound car and the first east 
bound car crossed ‘‘just back of the lmggy.” That is, as I 
understand the evidence, there were two east bound cars and two 
west I found cars, and he was struck hy the second west bound 
car.

Many witnesses were called on both sides, and as pointed out 
by the trial Judge, there is not only a conflict of evidence, but
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n great difference of opinion among tin* witnesses for the plain­
tiff, and also differences of between tile witnesses for
the defendants.

The ease was very carefully presented to the jury and ques­
tions submitted. These questions and answers, as they were 
first brought in, and what took place subsequently are reported 
ns follows :—

“His Lordship reads the jury's answers to the questions 
as follows:—

“Q. 1. Was the motorman guilty of negligence T A. Yes.
“Q. 2. If so, of what negligence ! A. By not applying the 

brakes when lie first noticed iff heading across the tracks.
“Q. 3. Could the plaintiff, by the exercise of reasonable care, 

have avoided the accidentt A. Yes.
“Q. 4. If he could, in what respect was lie negligent Î A. In 

not seeing he had sortirent time to cross to the north side of the 
tracks in safety.

“Q. 5. Was the accident caused (a) by the negligence of the 
motorman? (b) or by the negligence of the plaintiff? (c) or 
by the negligence of both? A. Both.

“Q. 6 Could the motorman, after he saw the plaintiff was 
about to drive across the tracks, by the exercise of reasonable 
care have avoided the accident? A. No.

“Q. 7. If he could, of what negligence was he guilty ? A. In 
waiting until too late before applying the brakes.

“Q. 8. At what sum do you assess the plaintiff's damages?

The learned Chief Justice was not satisfied with the answers, 
and the following is the official report of what then took place :—

“His Lordship : Your answer to the 6th is inconsistent with 
the answer to the 7th.

“Mr. Dewart (counsel for the defendants) : I submit not.
“Ilia Lordship: Plainly so. You find they are both guilty of 

negligence, and you find that tin* motorman was guilty in wait­
ing till too late before applying the brakes. Now what does that 
mean in connection with 6?

“Foreman of Jury : He was too near to the man in the rig to 
stop to avoid the accident.

“His Lordship : Then why do you say that he was negligent 
in waiting until too late before applying the brakes? One or 
other of those answers is wrong, it strikes me, or they are in­
consistent with one another. Now, what is it you mean ? Just 
state generally what idea you have in all this answer. Just state 
generally what you think was the position of the parties and the 
negligence of both.

“Foreman: According to the evidence, lie had not a chance 
to do anything but what he did.
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“His Lordship : Then you should have answered this 7th 
question—you should not have answered the way you did— 
‘He was negligent in not applying the brakes’—because that 
means that, after he became aware that the plaintiff was in dan­
ger, he might have avoided the accident by putting on the brakes 
or by doing something. Is that what you mean, or do you mean 
the contrary?

“Foreman: We mean the contrary—that he could not have 
done it in the time.

“His Lordship : Then your 7th answer should be struck out. 
Now, which of these answers is to be taken as correct ?

“Foreman: We said he could not have avoided the accident 
when he noticed it.

“His Lordship: Then the answer to the 7th should be struck 
out ; because you say in effect that he could have avoided the 
accident if he had not waited until too late. I think you had 
better go back, consider it, and come back again. And make 
sure what you really mean.

“The jury then retired and after some time return again to 
the court-room.

They had struck out the answers to questions 6 and 7 alto­
gether, but it was not noticed that they had struck out the an­
ew to question 6. The report continues:—

“His Lordship: The only change is taking out the answer to 
7. What you say in effect is, that both these people were to 
blame, and that the motorman, after he saw that the plaintiff was 
in danger, could not have stopped his car. That is the effect 
of it?

“The Foreman : Yes.
“His Lordship : Mr. MacGregor, I must endorse the record 

dismissing this action. The jury have been rather friendly to 
the railway company. I cannot help it.

“Mr. MacGregor (counsel for the plaintiff) asks for a stay.
“His Lordship: I had not observed that the jury had struck 

out the ‘No’ in answer to the 6th question. Hut I have asked 
them if their idea was that the motorman after he saw the posi­
tion in which the plaintiff was could not, by the exercise of 
reasonable care, have prevented the accident. They said that 
was their view. I will give you a stay.”

It. will be seen that the jury found that the motorman was 
guilty of negligence in not applying the brakes when he first 
noticed tin* plaintiff heading across the tracks; that the plain­
tiff. by the exercise of reasonable care, could have avoided the 
accident ; and that he was negligent in not seeing that he 
had sufficient time to cross to the north side of the track in 
safety, meaning, as I take it, that he should have seen that he 
had not sufficient time to cross to the north in safety, and
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should not, therefore. have attempted it. They further say 
that the accident was caused by the negligence of both.

When they first returned to Court they answered the 6th 
question (“Could the motorman after he saxv the plaintiff was 
about to drive across the track, by the exercise of reasonable 
care have avoided the accident!”) “No.” To the 7th, “if 
lie could, of what negligence was he guilty!” they answered: 
“In waiting until too late before applying the brakes.” The 
6th and 7th questions being contradictory they retired, and 
on their return they had struck out the answers to both the 6th 
and 7th questions. The trial Judge not observing at the 
moment that the answer to No. 6 was struck out, said: “What 
you say in effect is that both these people were to blame, and 
that the motorman. after he saw the plaintiff was in danger, 
could not have stopped the ear,” to which the foreman answered, 
“Yes.” And his Lordship said: “I must endorse the record 
dismissing this action.” His ordship then said, “I had not 
observed that the jury had struck out the ‘No’ in. answer to 
question 6, but I have asked them if their idea was that the 
motorman, after he saw the position in which the plaintiff was, 
could not, by the exercise of reasonable care have avoided the 
accident. They said that was their view.”

On the argument the notes did not contain the word “not” 
in the two places altove indicated, but this has since been cor­
rected by the reporter with the approval of the trial Judge.

The question of ultimate negligence was clearly submitted 
to the jury; but, as the answers now stand, the jury have not 
dealt with that question, unless it be that their answer to the 
second question was intended to deal with the question of ulti­
mate negligence.

As the trial ~ points out
in the pleading* there i* no *tutemcnt a* to the upecitic act* of negligence 
which the plaintiIT charge* the defendant** servant* to have lieen 
guilty of; hut a* I would gather from the courue of the trial and from 
the oh*ervatk»n« of the learned coun*cl for the plaintiff, the cane i* 
put upon the ground that there was a duty renting upon the iiiotormnn 
of the ear, which he was propelling, the ea*t bound car, somewhere 
about Murgwretta *trcct. to *ound the gong for the purpo*c of warn­
ing people who were about to cro**, warning people who were in the 
lawful exerci*e of their right*, travelling on foot or in vehicle*: that 
the motorman did not do that; that in eon«e<pience of that the plain­
tiff xva* lulled into a biding of *ecurity, hid a right to expect that 
no ear wa* approaching from the ea*t. and that he might have safely 
crm*ed the track.

Upon that question so submitted the jury did not find against 
the defendants. That, of course, would have been original 
negligence hail the jury so found. Ilis Lordship then proceeds:

Then another ground is that when the motorman saw. a* it -eemed
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to me lie admitted lie saw, the plaintill"* horse on the truck in the 
act of crossing he did not sound the gong then to warn the man.

That also would be original negligence, and on this the jury 
have made no finding against the defendants.

The third ground i* that, even if the plaintiff was, as the defendants 
contend he was. guilty of negligence in the way he attempted to cross 
the track, the motorman saw him, or ought to have seen him in suffi­
cient time to enable him. if he had used the appliances which he had 
at his command as he ought to have used them, to have stopped the 
car and to have avoided the collision.

This is a charge of ultimate negligence, and it has not reference 
to the ringing of the gong which covered the first two points, 
hut has reference exclusively to what the motorman ought to 
have done after the plaintiff had been guilty of his act of negli­
gence in attempting to cross the track.

Having regard then to the manner in which these several 
questions were put and the answer to No. 2, it appears to me 
that that has reference to this third ground—to the ultimate 
negligence: If that he so, the effect of this answer would give 
the plaintiff the right to recover notwithstanding the negligence 
of the defendants.

By the answer to question 5, however, both plaintiff and de­
fendants were guilty of negligence. If the answer to question 
2 was not intended by the jury to refer to ultimate negligence, 
then the jury have not dealt with that question, the answers to 
6 and 7 having both been struck out on the second occasion when 
they retired, unless they sufficiently answered that questions 
on their return.

The jury, during the course of conversation, said clearly 
enough that the motorman could not have avoided the accident 
when he noticed it; that is, 1 take it, when he saw the plaintiff. 
But, on their second return, when the answers to questions ti 
and 7 had been struck out, only this was said: “The only change 
is in taking out the answer to 7. What you say in effect is, that 
both these people were to blame ; that the motorman, after he 
saw that the plaintiff was in danger, could not have stopped his 
car.” It does not say that the motorman could not, had he ex­
ercised reasonable diligence, have avoided the accident after it 
appeared quite clear that the plaintiff was about to cross in 
front of the car, but it only says that he could not have stopped 
the car after he saw (not might have seen) the plaintiff. Of 
course, if there is no evidence that ought to have been submitted 
to the jury that the motorman, by the exercise of reasonable 
diligence, ought to have £ecn the plaintiff’s rig in time to stop 
the ear. then the judgment should stand ; but, if it appears that 
there is evidence which would support such finding—that is, of 
ultimate negligence—then that question has not been answered,

4
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and the ease ought to go back for trial. It, therefore, remains to 
examine the evidenee upon this point. It is apparent from the 
judgment that the trial Judge took the view that there was evid­
ence which could properly he submitted on the question of ulti­
mate negligence; and, in my opinion, after a careful reading of 
the evidence, he was right in this view. I shall not quote nil the 
evidence bearing upon this question, but sufficient as I think to 
shew that there was ample evidence to support a finding, had 
there been one, on the question of ultimate negligence; and, as 
pointed out by the learned Chief Justice, the strongest evidence 
supporting this view was given by some of the witnesses for the 
defendants. A fair summary may be found in the charge.

James Caines, with his wife, was waiting for a car at the 
north-east corner of Duudas and Margueretta streets. Me says 
IIerron was just about turning to come up Margueretta street.

Hi* Imrse seemed to Is* iilmut the smith rail of the track, as far 
ns I could judge.

Q. Which track? A. South track.
Q. When he was there, where was this cast hound ear? A. It was 

en«d of ns about a couple of car lengths. That is, the car was cast of 
the cast side of Margueretta street shout two car-lengths when the 
plaintiff turned his horse up Margueretta street.

Q. What occurred next? A. Well, I saw Mr. Herron and he seemed 
to In* straightening up to come up Margueretta street. To us he 
seemed to lie coming across the track all right, hut if the car had 
been going anyway reasonable Mr. IIerron had lots of time to cross 
the track coming up Margueretta street, but before lie had time 
the car struck him and he was upset. This witness is positive that 
the gong did not ring.

Q. Where was the ear when it struck Mr. Herron as regards Mar 
gueretla and Duudas streets? A. It was wet of Margueretta. on the 
west side of the street; very close to the west side of the street.

Q. Would you give us as clear an idea ns you can of where the 
•nr was when it stopped? A. Well, when that car stop|**d the east 
end of that west liound car was alunit in line with the fence line of the 
west side of Margueretta street.

° Were the brakes applied? A. The brakes were not applied l»efore 
t’icy struck the man. The car was going at speed when it struck the 
man, and it brought him alsmt half a car length liefore it came to a

On cPouR-examiniition he says:—
A. I saw him on the opposite side of the street just turning to come 

up Margueretta street. His horse's head was about the south rail of 
the south track.

Q. Was the horse's head east or west of the body of the rig? A. 
His horse seemed to lie turned up Margueretta street.

Q. And at that time when you saw him in that position with his 
horse on the south rails and facing north towards the west side of 
Margueretta street, how far was the car away? A. About two car 
lengths.
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Q. Did it slow down before it struck him? A. No, it did not.

Buchner, who has the bicycle shop referred to, says:—
Q. Your shop is opjKisite the west end of Marguerctta street? A. Yes.
Q. What did you first know of the matter? A. Well, it was when

I heard the fender, ns 1 suppose, drop on the rail.
Q. Where was the car, do you say, when the fender dropped on the 

rail? A. It was somewhere altout the ventre of Marguerctta street, 
facing------

Q. On Dundns street? A. Yea.
Q. Then what occurred? A. Well, I heard—it seemed to me when 

the fender dropped that they used only the ordinary brake just then. 
Then there was another brake seemed to come on; there was a terrible 
rumbling, like applying the other brake.

Pearn was a passenger on the car which struck the plaintiff’s 
rig. He says:—

A. I was standiny about S or 10 feet from the front end of the car 
in the aisle facing the north.

Q. What did you first know about the matterÎ A. The first 1 
knew about it was the crash.

i). Was there any gong rung la-fore the crash? A. There was no
gong rung.

Q. Arc you sure of that? A. Positively sure.

John Foster was driving east on Dundns street, west of 
Marguerctta street. He says:—

Where were you relatively to Murguerctta street? How near was 
the car that struck the rig to you when you saw it strike the rig? 
A. I was almost by the side of it.

Q. Where was the car when it struck the rig? A. Just in the 
middle of Marguerctta street.

Q. How far would you say the west hound ear was east of Mr. 
Herron when he went to cross the track? A. About 75 feet.

Q. Are you sure of that? A. Yes.
Q. About where, as regards Marguerctta street, did these two 

cars pass one another! How far east? A. About 90 feet.

On cross-examination he said:—
Q. Ife was in the act of crossing at the time that you say you saw 

the car coming west, 75 feet away? A. Yes.
Q. How far had lie got with his horse at that time? A. The horse 

had crossed over the tracks and just ns the lmggy was on the track.
Q. That was when you saw the east bound car coming 75 feet away, 

was it? A. No, the west hound car.
Q. It was when the west bound cur was 75 feet away, was that 

the time his horse had just got across the track* and his buggy was 
on the tracks? A. Yes.

For the defence the motorman Thompson was asked:—
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Q. NVIiat was the first that you aaw of Mr. Herron snd his rig? 
A. Well, ! had just been after passing a car going cast hound. Just 
east of Margucrctta street. Just on Margueretta at the east. 1 
Bounded the gong approaching the car and just as the car had got clear 
of me 1 noticed Mr. Herron's horse starting to come across, and 1 
sounded the gnig again. I saw that lie was not going to stop. I 
would not say that I sounded the gong after that, hut I put my best 
energies towards stopping the car. an i I thought that I was going to 
succeed till I was a limit to hit him. Mr. Herron never seemed to see 
me until I was within 4 feet of him and then he looked around at the

Q. How far then was he away from you in a direction east and 
west, at the time that you saw him first? A. Well. I was approach­
ing Margueretta street when 1 saw his horse's bead first. That was 
after tin» horse's head had passed.

Tin- in-xt <| tient ion and answer is inconsistent with this:—
Q. (iive me the distance? A. 1 could not swear to exactly the feet; 

because I cannot. 1 suppose probably to give an estimate I would lie 
8 or 10 feet into Margueretta street; but I might lie mistaken.

Q. How far hack of that was it that you had passed the east hound 
car? A. Well, I would la* just passing the other car then. The car 
would just Ik* east of tlie line I would judge.

Q. And where did you say the car struck the rig? A. Somewhere 
about 4 feet east of the west line of Margueretta street.

How far did it take you to stop this car? A. About a car- 
length ! consider. I do not know how long a car is, about 35 feet I 
suppose.

<J. Have you ever stopped in shorter? A. Well. I might if I was going

Q. If you had been going slower you might have stop|icd quicker? 
A. Yes.

Q. Which way was the heud of the horse facing when you saw Mr. 
Herron first? A. He was swinging around to the mirth.

Q. To go up Margueretta street? A. Yes.
Q. And the head was around facing that way when you first saw the 

head? A. Yes.

ONT.

D. 0.
1912

Hkbrox

Toronto 
R. Vo.

Robert Bernsteiu was walking on Dttmlas street:—
Q. How far were you from Margueretta street when your attention 

was called to anything? A. We were just about at Margueretta 
street when we heard a gong.

Q. What else did you see? A. As soon as we heard the gong we 
saw the horse coming over the rails so we turned back. As soon us 
we turned back to look where the car was the buggy was turned

George Faulkner says:—
Q. What was the first thing that called your attention? A. The 

loud sounding of the gong.
On cross-examination he says:—
Q. When you heard the gong ring what did you do? A. I looked 

to see—I at once came to the conclusion that there was something
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Everett Holden says:
Q. Where were you at the time? A. 1 was sitting near the front of 

the ear at the time on tin* north side of the car.
Q. What was the first that attracted your attention? A. The first

that attracted my attention was the man. He was sitting in the 
buggy and the horse was facing towards the west, and after we 
passed the east bound car about half way down the block the gentle­
man simply turned rifM round and drove right in front of the ear 
going west. 1 could not say exactly where the car was.

Q. Do you remember how many cars you passed? A. No. I could 
not say.

Q. How far was the west bound car from Margueretta street when 
this man turned ? A. Well. 1 could not say. 1 should imagine about 
three lengths of the car, that is roughly.

Q. Then what happened as far as the car was concerned? A. The 
motorman rang the bell, 1 should imagine about twice. That was 
all the time he hud. Then he put on the brakes and stopped the 
car as quickly as he could.
According to this witness, when the motorman saw or might 

have seen the plaintiff, his ear was three car-lengths east of 
Margueretta street.

Q. And did you notice where the ear was after it had stopped? 
A Well, I should think it would l»e about four or maybe six feet 
east of the west side of Margueretta street—in that neighbourhood.

Q. And where did you sav the car was when the gong was rung? 
A. Well, it would be about 00 feet 1 should imagine, when he started 
to ring the gong. The man was driving north at the time.

Q. And you looked when you heard the gong. A. 1 was looking 
out at the front of the car at the time on the streets.

Q. And you could clearly see the man at the time 00 feet away? A. 
Yea.

llurold Judge was strap-holding on the front end of the car 
about three feet from the door.

Q. Then just tell me what you saw? A. The cur would be probably 
two lengths from Margueretta street east of Margueretta street, when
I heard the gong, and looking out 1 saw the buggy with Mr. Herron, 
I suppose, in the buggy. I did not notice anything <1 fieront until I 
heard the crash and looking out I saw Mr. Herron on the fender.

Q. At the time you looked, and the car was two lengths east of the 
east siile of Margueretta street, where was Mr. Herron's rig? 
A. He was coming across the track turning north-east.

Q. How far had he got? A. Well, he would lie about between the 
two trucks, 1 would imagine.

Q. What do you mean by that? A. Between the east and west 
track.

Q. The devilstrip? A. Yes.
<j. Did the motorman do anything? A. He rung the bell once.
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Q. In addition to the ringing of the gong, what else was done? 
A. I heard the motorman put the brakes on, and I was almost thrown 
olT my feet, that was all, I heard the crash of course.

On cross-examination, lie* said :—
Q. When did you first sec Mr. IIerron? A. Well, as I said, about 

two car-lengths east of Margucrelta.

William J. Rashleigh was the conductor on the car in ques­
tion. He says :—

Q. What was the first that attracted your attention? A. Hinging 
of the gong and the sudden applying of the brakes.

Q. Where was the ear relatively to Margucrelta street at the time 
you heard the gong ring? A. .Just about on the east side of Mnr- 
gueretta street.

Q. And brakes you say put on? A. Yes.

Walter McRae, a master mechanic, swears the car in ques­
tion was 40 feet in length. lie says that the car could be 
stopped, going at the rate of 10 or 12 miles an hour, in alrout two 
car-lengths. He also says that going 8 miles an hour it could 
he stopped in two ear-lengths.

His Lordship: Do you want this jury to understand that it could 
not Is* stopped any quicker going 8 miles an hour than it could 
going 12? A. Yes, it would.

Then he further says that going 12 miles an hour it could 
he stopped at 00 feet.

From these witnesses it appears that there is evidence by some 
of the witnesses that the east-hound and west-hound cars crossed 
each other east of Margucretta street ; that, according to several 
of the witnesses, the plaintiff’s horse and rig could be seen from 
two to three car lengths east of Margucretta street, when he was 
was in the act of crossing to the north. According to the motor- 
man’s own evidence, he actually stopped the car within about a 
car length, although the mechanical engineer speaks of two car 
lengths as necessary to stop the car going 8 miles an hour, which 
was alioiit the rate at which the car in question is said to have 
been moving.

If the jury believed this evidence, they could well find, as they 
did find, that the negligence of the motorman was in not apply­
ing the brakes when he first noticed the plaintiff heading across 
the tracks, and this was the answer which they brought in to 
question 7, “In waiting until too late before applying the 
brakes.”

The case is then reduced to this : (1) no negligence found 
against the defendant as to speed or not ringing the gong, which, 
upon the charge, were referred to as original negligence on the 
part of the defendants; (2) negligence on the part of the plain­
tiff in not seeing that he had time to cross the track ; (3) ulti­
mate negligence on the part of the motorman in not applying the
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brakes at an earlier stage when, according to the witnesses and 
his own evidence, he might have stopped the ear notwithstanding 
the negligence of the plaintiff.

The evidence is very contradictory upon almost every point. 
Five of the witnesses for the plaintiff swear positively that the 
gong did not sound. A number of witnesses for the defendants 
swear that it did.

The jury not having found in favour of the plaintiff upon 
this issue, it must be taken that the gong did sound.

In one view of the findings, they may mean that when the 
motorman saw the plaintiff it was too late to stop the car.

The result of the jury’s findings and of what took place at 
the trial with reference to their answers ami questions put by the 
learned trial Judge, leaves uncertainty, in my opinion, as to 
what they meant.

I think there was evidence of ultimate negligence that could 
not be withheld from the jury, and that they could have given 
no clear and sufficient answers to the questions submitted to 
them.

There should, therefore, be a new trial. Costs of the former 
trial and of this appeal to be costs in the cause.

Mulock, C.J., agreed with Clute, J.

Riddell, J. (dissenting) :—The plaintiff had a horse and 
buggy standing on the north side of Dundas street, east of 
Margueretta street, the horse facing west. Coming out from a 
shop, he intended to drive away; he picked up the weight, put 
it into the buggy, and himself stood by the side of the buggy till 
a car went past cast. As he picked up the weight, the horse 
turned his head to the ear to go across; the plaintiff got into 
the buggy and sat there till another car went by to the east— 
then he picked up the lines and bis horse started to cross— 
the last east going car having got about 30 feet away by this 
time. Two ears bad passed to the west during this period. 
When crossing he saw a third west bound car when it came 
within four feet of his buggy, he grabbed the whip to got over, 
but did not succeed in escaping, the ear struck the right hand 
front wheel, he was thrown out and hurt.

He brought an action which was tried before Meredith, C.J. 
C.P., and a jury, at Toronto.

While the statement of claim does not particularize the negli­
gence complained of, it is apparent from the proceedings at the 
trial that three acts of negligence were alleged : (1) not sounding 
the gong thereby lulling the plaintiff into a sense of security 
with the particular case; (2) not sounding the gong when the 
motorman saw that the plaintiff's horse was on the track, and 
(3) “the motorman saw him or ought to have seen him in suffi
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cient lime to have enabled him, if lie had used the appliances 
which he had at his command, as he ought to have used them, to 
have stopped the car and have avoided the collision.”

After much evidence had been given and after a careful 
and unexceptionable charge questions were left to the jury, 
which they answered thus :—

Q. 1.—Was tin* motorman guilty of negligence? A. Yes.
Q. i.—If of what negligence? A. By not applying the brakes

when lie first noticed plaintiff heading across the tracks.
Q. .'1.—Could I lie by the exercise of reasonable care have

avoided the accident? A. Yes.
.. 4.—If he could in what respect was he negligent? A. In not 

seeing lie had sufficient time to cross to the north side of the tracks 
in safety.

Q. •"».—Was the accident caused (a) by the negligence of the motor- 
man? (6) or by the negligence of the plaintiff! (e) or by the negli­
gence of both? A. Both.

Q. II.—Could the motorman after lie saw the plaintiff was alsiut 
to drive across the tracks by the exercise of reasonable care have 
avoided the accident? A. No.

Q. 7.—If he could of what negligence was lie guilty? A. In wait­
ing until too late before applying the brakes.

Q. H.—At what sum do you assess the plaintiff's damages? A.
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The 1 va rued Chief Justice was not satisfied with the answers 
and the following is the official report of what then look place :

His Lordship: Your answer to the (Sth is inconsistent with the 
answer to the 7th.

Mr. De wart (counsel for the defendants): I submit not.
Ills Lordship: Plainly so. You find they are hofli guilty of negli­

gence ami you find that the motorman was guilty in waiting till too 
late before applying the brakes. Now what does that mean in con­
nection with it?

Foreman of jury: lie was too near to the man in the rig to stop 
to avoid the accident.

11 is Lordship: Then why do you say that lie was neglgent in 
waiting until too late before applying the brakes? One or other of 
those answers is wrong, it strikes me, or are inconsistent with one 
another. Now, what is it you mean? dust state generally what 
idea you have in all this answer. Just state generally what you think 
was the position of the parties ami the negligence of both.

Foreman: According to the evidence lie Imd not a chance to do 
anything hut what he did.

Ilis Lordship: Then you should liave answered this 7th question 
—you should not have answered the way you did: He was negligent 
in not applying the brakes; because that means that after he became 
aware the plaintiff was in danger he might have avoided the acci­
dent by putting on the brakes or by doing something. Is that what 
you mean, or do you mean the contrary ?

Foreman: XVe mean the contrary—that lie could not have done it in 
the time.

A1B
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His Lordship: Thon your 7tit answer should Ik* struck out. Now, 
which of these answers is to Ik* taken as correct?

Foreman: We said lie could not have avoided the accident when he 
noticed it.

His Lordship: Then the answer to the 7th should be struck out; 
1 teen use you say in etfect that he could have avoided the accident if 
he had not waited until too late. I think you had better go back, 
consider it, and come hack again. And make sure what you really

The jury then retire, and after some time return again to the 
court-room.

They had struck out the answers to questions 6 and 7 alto­
gether, but it was not noticed that they had struck out the 
answer to question 0. The report continues:—

His Lordship: The only change is taking out the answer to 7. 
What you say in effect is that both these people were to blame, and 
that the motorman, after lie saw that the plaintiff was in danger, 
could have stopped his car. That is the effect of it?

The Foreman : Yes.
His Lordship: Mr. McGregor, I must endorse the record dism’ssing 

this action. The jury have been rather friendly to the street railway 
company. I cannot help it.

Were it not for what follows, I should have thought that what 
the learned Chief Justice said was "the motorman . . . could not 
have stopped his car.” This as reported was a finding that the motor- 
man could have stopped the car, that he was guilty of the ultimate 
and causal negligence, and would entitle the plaintiff to a verdict.
But the report continues thus :—

Mr. McGregor (counsel for the plaintiff) asks for a stay.
His Lordship: I had not observed that the jury had struck out the 

"No” in answer to the tlth question. Hut 1 have asked them if their 
idea was that the motorman after lie saw the position in which the 
plaintiff was could by the exercise of reasonable care have prevented 
the accident. They said that was their view. 1 will give you a stay. 

There seems to have been some misapprehension at the trial 
and perhaps the report is not accurate. Neither party, how­
ever, offered or asked to have the reporter’s notes » mined to 
find if the official report is accurate: and we must d with the 
case upon the material before us upon this appeal by <e plain­
tiff.

On the notes as they stand, it would appear that the learned 
Chief Justice was referring to the first question and the answer 
already found—and not at all to the sixtli and seventh questions.

Whether the jury so meant or whether they had changed 
their mind and thought the sixth question should be answered 
in the affirmative, may be doubtful—and if the case turned 
upon this, a new trial should lx* had.

But I do not think the matter of any importance in the 
present case. While it is the best and most convenient practice
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to submit in writing all questions which the jury are to answer, 
there is nothing in the statute (O.J.A. see. 112) to compel this to 
be done; and 1 would consider that the answers of a jury to 
questions submitted orally from the bench are answers to ques­
tions within sec. 112. Hut it must he not tentative, but final 
answers that, are to he so taken—consequently in this case we 
must, 1 think, look to the answers given after the jury returned 
tlie second time.

The result will be that the jury have found (1) negligence 
by the motorman (2) which would not have caused the accident 
had the exercised reasonable care, but (3) “the motor-
man after lie saw that the plaintiff was in danger could have 
stopped his car.” Or if this he not the case, but the negligence 
referred to in answer to the first question is the same as that 
referred to in answer to the oral question : then the case is as 
put by Mr. Justice Meredith in Jones v. Toronto and 1'. li. Vo. 
(11)11 ), 20 O.W.R. at p. 4(>H, “no negligence on the part of the 
defendants causing the injury, negligence on the part of the 
plaintiff causing it, hut . . . the defendants by the exercise 
of ordinary care might have avoided the injury.” It makes no 
difference which way it is put—if the last finding of the jury 
he justified by the evidence, the plaintiff is entitled to his 
verdict.

The question is: Could the jury upon this evidence have been 
justified in finding that the motorman could and should have 
stopped the car by any exertion at or after “the point at which 
it became reasonably apparent that the plaintiff intended to pro­
ceed in his course across the track: /><r Harrow, J.A., Joins v. 
T. tV Y. It. (11)11), 20 O.W.R. at p. 404. Any negligence prior 
to that time is “met by the finding of contributory negligence:” 
per Meredith, J.A., S.C. p. 4(58.

The only evidence apparently bearing upon that point is 
that of the motorman : he says :—

“Well, I had just, been after passing a car going cast bound 
just east of Margueretta, just on Margucrctta at the east. I 
sounded the gong approaching that car, and just as the other 
ear had got clear of me I noticed Mr. Herron’s horse starting 
to come across, and I sounded the gong again. 1 saw that he 
was not going to stop. 1 would not say that I sounded the gong 
after that, but I put my best energies towards stopping the car, 
and 1 thought that I was going to succeed till 1 was aliout to 
hit him.”

The view of the plaintiff and consequently that of the motor- 
man had been at first ol>se ured by the car going east.

Q. But in the position where you were, with the cast bound car 
where it was, was it possible for you to see him? A. No.

Q. Were you on the lookout? A. Yes.
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ear to a atop, how far did the car go? A. I judge about a car*

(j. Where was the borne at the time the rig wo* struck? A. It had 
just crossed.

Rldddl, J. y. The horse was clear of the north track? A. Yes.
y. What kind of appVaneea had you on this car? A. Air-brake*.
y. What condition were they in on that day ? A. In good order.
y. Did they work ? A. Worked satisfactorily.
Q. Did you apply the reverse at all? A. I did.
Q. And how did it act ? A. Worked all right.
y. What kind of a stop did you make? A. I made a quick stop, as 

quick as 1 could.
y. Were there any appliances there that you did not use? A. Well,

1 used the liest appliances that 1 knew how to use at the time and the 
quickest.

y. And you understand how to use them? A. And 1 knew how to 
use them.

y. Was there anything else you could have done to have made a 
shorter stop? A. 1 do not know of anything else; not any lietter.

1 think that it could not lie fourni on this evidence that the 
niotoiiium was guilty of negligence after he saw or could have 
seen that the plaintiff “intended to proceed in this course across 
the track.”

The plaintiff can tell nothing about the matter: he did not 
see the car “till it came crash right up against the rig about 
four feet off”— “it was right on top of me or close to me before
I seen anything.” Buchner heard the brakes put on but does 
not insist on this point.

McCormick says when he noticed the horse crossing the track 
then lie heard the motorolan ring the gong—“the door was 
open and the ear began to slow down, but it did not quite stop 
before it struck the buggy—the motorolan shut off the power, 
and put on the brakes and rang the hell.”

Holden says the motorolan “stopped the ear as quickly as In 
could.” Judge “heard the motorman put the brakes on, and 
. . . was almost thrown off his feet.” Cowan “the ear 
approached him as if it were stopping—in a slow manner.”

None of those witnesses helps at all in the enquiry now in 
hand and 1 cannot see that any case is made of ultimate or 
causal negligence.

In my opinion the appeal should be dismissed with costs. 
Note.—Since the alwve was written we have been informed 

by the official stenographer that his transcript of his notes is 
erroneous in leaving out the word “not ” in two places. He says 
his notes read :—
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llis Lordship: The only change in taking out the answer to 7. 
What you say in effect is that both these people were to Maine anil 
that the motormaii, after lie saw that the plaintilf was in danger, 
could not have stopped the ear. That is the effect of it?

The Foreman: Yes,

ONT.

D. C. 
1912

Herron

Tin* second passage should read :—
Il s Lord«hip: 1 had not observed that the jury had struck out the 

“No" in answer to the tltli question. Hut 1 have asked them if their 
idea was that the motorman. after lie saw the position • n which the 
plaintiff was, could not, by the cxercis. of reasonable care have pre­
vented the accident. They said that was their view.

Toronto
R. Co.

Riddell. J.

This clears up much difficulty and makes, in my view, inevi­
table the conclusion 1 have already arrived at.

New trial ordered; Riddell, J., dissenting.

CARGEME v. THE ALBERTA COAL AND MINING COMPANY. ALTA.

Mbi > hi Supniur Court, llarrefi, fflrotl, Itcek, Stuart, Simmons, ami
W alsh, ./,/. October 4. 1912.

s. c.
1912

1. Mastir and suivant (1 V—.140)—Workman's Compensation Act—
Appeal—Quehtionh op law.

In an action under the Workmen's Compensation Act (AlLi.i. there 
is no appeal from the District Court Judge, except that given by 
paragraph 4 of the second schedule of the Art, which is by implica­
tion only, and limited to questions of law. by analogy to the English 
Workmen's foni|iensation Act of 1HU7.

|Smith v. Lancashire ami Yorkshire A*. Co.. [1899] I Q.B. 141, 
applied.]

2. Master ami sunwr ( 8 11 A 2—10)—Workmen's Compensation Act
(Al.TA.I—\\< UK.Ml N NOT WHEN niLKU BEi'Al HE OK VON TRAIT WORK.

tine is not disentitled to the eoni|iensatioii under the provisions of 
the Workmen’s Conqiensution Act (Alta.), merely by reason of the 
fact that he contracted to do the work at which he was employed at 
a lump sum and not upon a time basis.

•1. Appeal <8 VIII c—07tt)—Questions ok law—Reversal—Questions
OK KAIT REM ITT Ell.

1 pon an appeal from a decision of a District Court Judge under 
the Workmen’s Compensation Act (Alta.), limited by statute to 
questions of law. the ap|ie|late Court on reversing the trial Judge 
a- io the law will remit the cause to the trial Judge if a further 
linding of fact liecmue* necessary because of such reversal, so that 
the District Court Judge may pronounce a new judgment in view of 
the decision in ap|s>al and of his own further llndings of fact.

Oct. 4.

Appeal by the plaintiff from the judgment at the trial, un­
der the provisions of the Albert a Workmen's Compensation 
Act, linding that the plaintiff was a contractor and therefore 
not entitled to compensation.

At the close of the argument the appeal was allowed and 
the District Court Judge’s finding set aside and the case was re­
served to determine the proper form of order to be made.

Statement
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ONT.
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State ment

B. Brait, for plaintiff, appellant.
W. (}. Harrison, for defendant, respondent.
The judgment of the Court was delivered by
Harvey, C.J. :—The right of appeal from the Judge's de­

rision under the Workmen’s Compensation Act is to lie found 
in paragraph 4 of the second schedule. The right is not given 
expressly hut it is by implieation given in ease of “any decision 
on any question of law.” No other or further right of appeal 
is given and it follows in consequence that the appeal in all cases 
must be limited to questions of law. The English Act of 1897 
was in much the same terms as ours in this respect and the 
consequence was held to be as aliove stated by the Court of 
Appeal in Smith v. Lancashire and Yorkshire B. Co., 118991 
1 (j.It. 141. Inasmuch as we have held that the applicant is 
not disentitled to compensation on the ground stated there re­
mains to be considered the question whether he is otherwise 
entitled and if so in what amount. These are facts which und"r 
the Act are to lie determined by the District Court Judge and 
the proper order appears to be to remit the matter to the Dis­
trict Court Judge so that he may make the order which lie 
should have made: Kempton v. “Moss Bote4 H.W.C.C. 101 ; 
Hall v. Tamworth Colliery Co., 4 H.W.C.C. 107 ; Tamworth 
Colliery Co. v. Hall. 4 H.W.C.C. 313.

The order will therefore be that the appeal lie allowed with 
costs, the judgment of dismissal set aside and the case remitted 
to the District Court Judge for further consideration.

Ordir accordingly.

GALBRAITH v. McDOUGALL.
McDOUGALL v. GALBRAITH.

Ontario High Court. Trial before Hritton, J. August 23, 1912.

I. Fastnessiiir (| I—3)—-Wiiat constitutes—Tsaxhiks or an un­
divided interest in lands—Tsanstebee laying out into a sub­
division.

An agreement, whereby the owner of land tranefer* an undivided 
interest therein, and in all the profit* arising therefrom to another, 
who umlert;ike« to provide fund» for laying out the land into lot* and 
for other incidental expense* preparatory to offering the lot* for *ale, 
and to devote a reasonable amount of hi* time to tin- affair* of the 
property, conwtitute* the partie* partner* in re»peet of the land.

The first action was for a declaration that the plaintiff (lal- 
braith was entitled to one-quarter of the profits arising from 
the sale of any part of lot No. 12 in the 2nd concession of 
the township of Whitney, in the district of Sudhury, and to an 
undivided one-quarter of the part of that lot not sold ; and for 
an account, on the basis of a partnership between the plaintiff



6 D.L.R.] O.U.BBAITII v. McüoroAU..

anil defendant as to this land, as to wliielt the plaintiff claimed to 
he entitled to one-fourth of the net profits arising thereout.

In the second action, McDougall, the plaintiff therein, alleged 
that tialhraith could only lie entitled to anything out of the 
proceeds of sales of Iown-site lots, part of lot']2, upon payment 
to him, McDougall, of one-half of all the expenses of surveying, 
developing, marketing, and selling the said lots. McDougall 
also asked to have a caution, registered by Galbraith, released

By an order of the Master in Chambers of the 2nd May, 191", 
the two actions were consolidated.

The consolidated action was trieil before Rrittun, J., with­
out a jury, at Cornwall.

<!. I. Gngo, for Galbraith.
A. Hod,jins, K.C., and 7'. A. (iodmn, K.C , for McDougall.

liniTTiix, J. McDougall was the owner of lot 12 in the 2nd 
concession of Whitney, containing lilt) acres. This lot was 
known as and called “the McDougall Veteran claim." On the 
lllli February, lttll, the parties to this action made an agree­
ment in writing by which McDougall purported to transfer to 
Galbraith one fourth interest in the lfiO acres. This transfer 
was to cover all surface, mineral, and other rights in the prop­
erty. Galbraith was to provide funds for surveying and laying 
out the property into town lots, and other incidental expenses, 
preparatory to offering the lots for sale. These expenses were 
to lie equally shared by each when the property should Is- dis­
posed of, or w hen a sullicient sum should be realised.

This agreement was subject only to this, that the Temiskam- 
mg and Northern Ontario Itailway Commission would locate a 
station upon some part of the 1 tit) acres. In due course the 
station was located as expected. The parties then apparently 
thought it necessary to have a more formal agreement It was 
not suggested by either party to this litigation or by sny me 
that there was need lor further negotiation—or that any new 
terms would be introduced. It was simply that an agreement 
should he drawn up by a lawyer. On the 28th Marc h, 1911, the 
more formal agreement was prepared by a solicitor and executed 
by the parties. The agreement recites the facts—there Mc­
Dougall agreed to advance from time to time as might be neces­
sary or to become liable for one-half of all the expenses incurred 
through the expedient (sic) laying out of the said loto or any 
part thereof into a Iown-site, the survey, filing a plan ami adver- 
tisement of the same, and the costs and expenses of clearing grad­
ing, and laying out the ,1 reels of timber from the «une lot and 
all other necessary and expedient expenses or outlays in con- 
nection with the development of the said town-site and the ex- 
plorntion of all mineral rights thereon.

233
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(lulhraitli was to devote a reasonable amount of his time and 
attention to the affairs of the town-site ami to assist in the lay­
ing out and improvement of the same and the sale thereof.

In eonsideration of this, McDougall was to give to (lalhraitli 
an undivided one-fourth share or interest in the proceeds arising 
from the sale of the said town-site, in lots or otherwise, the 
timber and mining rights thereon, and in all protits or benefits 
arising therefrom in any respect whatever.

Tin'll it was provided that proper honks of account should lie 
kept of the receipts ami expenditures in connection with the said 
townsite, and an audit of the same should he made at the expira­
tion of every six months or oftener; a division of the profits 
was to be made every six months until the whole of the interests 
of the parties should Ik* disposed of.

According to the agreement, it was the duty of McDougall to 
devote his time ami attention to the requirements of the said 
town-site, ami act in conjunction with (ialbraith, etc.

This venture seemed to prosper and it ripened fast. Mc­
Dougall did most of the work and made by far the greater part 
of all necessary A re. Money seems to have come in
from sales of property, so that, for that reason or some other, 
(ialbraith was not called upon to furnish money in terms of the 
agreement ; when he was called upon, it was only because of 
the interpretation McDougall placed upon the agreement, viz., 
that (ialbraith was to pay, as a certain sum, one-half of the total 
expenses for one-fourth »f the gross proceeds of sales of the town- 
site property. I interpret these agreements as, virtually, one 
agreement, and as particularly set out in tin* writing dated the 
28th March, 1911 ; and the agreement is to all intents and pur­
poses a partnership agreement.

McDougall was the owner of this property, which promised 
to tiecomc ami which actually became very valuable, as town- 
site property. He approached the plaintiff ami made the offer 
of a quarter interest in it, if the plaintiff would agree 
to finance the undertaking, that is to say, if the plain­
tiff would agree to advance and pay from time to time, 
as might become necessary, or if the plaintiff would be­
come liable for, one-half of all expenses. When the advances 
were being made, and money was being expended for purposes 
mentioned, the plaintiff was not asked to furnish money. Un­
questionably he was liable. If advances were obtained from out­
siders, the plaintiff was liable with the defendant to such 
persons. If the defendant furnished the money, the plaintiff 
is liable to the defendant for one-half upon the settlement be­
tween the plaintiff and defendant. The clauses in the agreement 
by which McDougall agrees to give (ialbraith not only the one- 
quarter interest in the proceeds arising from the sale of the

7428
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town-site, but in all profits or benefits arising therefrom in any 
respect whatever, and that the division of profits, if any, should 
he made every six months, seem to me conclusive in Galbraith’s 
favour as to the interpretation of the contract. If the plaintiff 
was to get an undivided quarter interest in the land, it neces­
sarily follows, in the absence of any agreement to the contrary, 
that he would be entitled to one-quarter of the profits. Books 
of account were to be kept to ascertain what profits were made. 
1 think the plaintiff’s contention as to how the profits are to be 
arrived at is correct. According to the defendant’s contention, 
it might so happen that, although the defendant would make 
a large amount of money, in the transaction, the plaintiff would 
be a loser. For example, suppose the gross proceeds of sales to 
be $10,000, the plaintiff’s quarter would be $2,500, and the de­
fendant’s expenses $5,000. If the plaintiff were obliged to pay 
half of these his one-fourth would be absorbed. That might 
go on from time to time and the plaintiff get nothing. That 
could not have been the intention of the parties. Xo such result 
was contemplated, and the agreement will not bear that con­
struction.

ONT.

H. C. J.
1012

(iALBRAJTII
r.

McDou-
GALL.

Britton, J.

The argument of counsel for flu* defendant is. that, if the 
agreement was that Galbraith should pay $<5,000 and be entitled 
to a one-quarter interest in the proceeds, no question could arise, 
as he would be liable for the $0,000 as the purchase-price of his 
interest, irrespective of what that interest amounted to. That 
is quite true, but the agreement did not end where counsel leaves 
it. If the agreement ended with payment, it would make no 
difference xxhether payment was of a definite sum say $0,000— 
or a sum to be ascertained as half of the expenses McDougall 
should incur in doing something.

The first agreement, the one of the 11th February, 1011, was 
not, as I have already stated, merely for the transfer to Galbraith 
of one-fourth the lot in question “with its surface, mineral, 
ami other rights,” hut it is a conditional .agreement—the condi­
tion being that “the Temiskaming and Northern Ontario Rail­
way Commission locate their station on said lot.” This shews 
that a speculation was being entered upon. Then the agreement 
goes on to say that Galbraith should provide the funds for sur­
veying, etc., preparatory to offering the property for sale—these 
expenses to be equally shared by each when the property is dis­
posed of or when a sufficient sum is realised. The plain mean­
ing of that is that if, by a sale of lots, a sufficient sum is realised 
to pay expenses, expenses are to be paid out of the money so 
realised. Then, coining to the more full and complete agreement 
of the 28th March, 1911, the recitals are full and consistent with 
what the plaintiff contends was his real position in this trans­
action.



236 Dominion Law Reports. 16 D.L.R.

ONT.

II.C.J.
1912

Galbrajtii

McDou-

Brlttoo. J.

Galbraith agreed to advance or become liable for one-half of 
all expenses incurred, etc., as above stated. The venture became 
a joint one—perhaps through the generosity of the defendant— 
but it is too late now to make a new agreement.

I do not appreciate, to the extent urged, the expert evidence 
of accountants offered to prove the necessity, under the agree­
ment in question, of setting aside some of the money to establish 
a capital account.

1 find that there was and is a partnership between the plain­
tiff and defendant in reference to the land mentioned and the 
dealings with it; and there will be a declaration to that effect.

The plaintiff will be entitled to one-fourth of the profits aris­
ing from the sale of such part or parts of said land as have been 
sold, or arising in any way whatever out of the dealings by the 
defendant with the said lands since the making of the agree­
ment; and, further, that the plaintiff is entitled to an undivided 
one-fourth of the unsold part of said land. As to most of the items 
it was stated at the time that there would be no dispute, once 
the principle is determined as to the mode of taking the account. 
So there will not be a necessity for much, if any, oral evidence; 
and the reference may well be to the Local Master at Cornwall.

There was not, in my opinion, any necessity for the second 
action. All the questions raised therein could well be disposed 
of in the first action.

As this second action has been consolidated with the first 
and so cannot now be further proceeded with as an independent 
action, and as the defendant McDougall must bring forward 
whatever he has by way of account or set-off or counterclaim, I 
do not formally dismiss the second action ; and, if any formal 
disposition of it, other than above, Ik- necessary, that can lie 
made after the report, and on further directions. There will 
be judgment for the plaintiff directing a reference to the Local 
Master at Cornwall to take the accounts and report. The judg­
ment will be with costs to Galbraith against McDougall in l>oth 
actions down to and including the trial. Costs of reference and 
further direction reserved.

The appointment of a receiver was asked for. That is not 
necessary at present. The plaintiff may, at his own risk as to 
costs, if he deems it necessary, apply later on. The accounts will 
l>e taken as partnership accounts, and not only the items brought 
forward by Galbraith, but also those asked for by McDougall in 
his second action, and those brought forward and claimed by him 
in the reference, will be included.

Judgment for plaintiff.
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CRV1KSHANK and BRIEN v. IRVING.

Alberta Supreme Court. Trial before lieck, J. April 23, 1912.

1. Evidence (JUKI—311)—Ox vs—Waive» of portion or agreement.
The onus rents upon the plaint ill, a real estate broker, in an action 

for one-half of the net profits from a sale of laml by him umler a 
<-ontmet with the defendant, of shewing that he was relieved by the 
former of the duty imposed ii|*>n him by such contract, of suit divid­
ing tlie land into lots at his own expense, and of advertising it for

2. Hrokekh (I II B—11)—Vendor actixu ah pvbciiaheb’h aiiext—Share
of phofitm.

Where in an agreement for the sale of land by the plaintilf to the 
defendant, tlie former agreed to act as agent in its sale, and to sub­
divide it into lots and advertise them for sale, for which he should 
receive one half of the net profits from the sale thereof after repay­
ing to the defendant the purchase money, and where, on the failure of 
the plaint iff to jierform such covenant, the defendant did not ter­
minate his agency in the manner reipiired by the agreement, nor pro- 
eeed to do what the plaintiff should have done but sold the land rn 
bloc without any subdivision into lots, the plaintiff is entitled in 
the absence of any provision to the contrary in the agreement, to the 
agreed proportion of the profits obtained by the sale rn bloc.

Action bv mil estate agents for a share of profits under an 
agreement for dealing in certain subdivision lands intended for 
sale in lots for the joint benefit of the agents and owners after 
reimbursement of the purchase price and expenses.

Judgment was given for the plaintiffs.
A. II. Clarke, K.(\, for the plaintiffs.
/>. 8. Moffat, for the defendants.

Bkck, J. :—The decision of this case depends upon the inter­
pretation of an agreement under seal dated the 15th April. 1909, 
made between the plaintiffs, ( ’ruikshank and lirien, real estate 
agents, called the vendors, and the defendants, called the pur­
chasers, and a trust company.

The land, the subject-matter of the agreement, contains 57 
acres. It was liought by the plaintiffs for $75 an acre, that is, 
$4/275. In the agreement, the sum stated is $4.007.80, lieing 
at the rate of $75 per acre, “subject to the terms, conditions, 
covenants, and stipulations hereinafter set forth and contained,” 
one of the provisions of the agreement lieing that Cruikshank 
should lie entitled to retain—though that is not the word used— 
a one-sixteenth interest in the share of the property of the de­
fendants. It was for this reason that $4,007.80, being $4,275 
(*.r„ 57 aeres at $75 per acre) less $207.20 (lieing 1/16 of 
$4,275) was stated to In* the purchase-price at $75 an acre, as hav­
ing been paid in the first instance by the plaintiffs and in the 
second instance to lie paid by the defendants to the plaintiffs.

With this explanation I give a synopsis of the agreement, 
so fur as is necessary for the decision of the cpiestion involved in 
this action. The recitals are:—

ALTA.

8.C.
1912

Statement

Bet k. J.
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Whereas tin* vendors have agreed to sell to tin* purchaser*. and tlie 
purchaser* have agm-d to purchase from the vendor*...................|iIn­
land in t|iH-«tion] for tliv miiii of $4,007.80, la-ing at tin- rate of $75 
per acre, subject to the term», condition*, covenant*, and » na
hereinafter *et forth and contained.

And wln-rea* the purcha*er*. to enable the *aid property to Ik* ex- 
peditioiiHlv di'post'd of, have rei|iie«ted the vendor* to transfer the 
name to the trust company, oil the term* and condition* hereinafter 
mentioned and contained.

Ami whereas the trust company has agreed to accept the trust* 
herein contained.
Then it was agreed that :—

1. The vendor*, for and in consideration of the sum of $4.0(17.80, 
to Ik- paid to tln-m hy the purcha*cr*. hereby covenant and agree to 
forthwith transfer ... to the trust company in tru*t for the 
purchaser*, free from all liens, charges, and incumbrance*, the land in 
question, containing 57 acre*.

2. The vendor* further covenant and agree that the «uni of $4.007.80 
i* the actual price paid by them for the said property.

;|. The vendors further covenant and agree, at their own cost and 
expense, to forthwith take all such step* a* may la- necessary to have 
the said lands sulalivided into lot* and block*, and on the terms and 
condition* hereinafter set forth to act a* the sole and exclusive 
agents for the sale thereof, for a |H-riod of six month* from the 15th 
day of April, 1000, and to advertise the said lot* and block* for sale, 
and to nsi- all reasonable effort*, a* agent*, to si-ll and dispose of 
the «aill pro|K-rty. Providing that the trust company shall not approxe 
of the plan of sulidivision until authorizi-d in writing by the pur 
chas4-r*, or a majority in interest of the purchaser*, so to do.

4. The purchaser* covenant and agree to and do hereby. *ubject to 
the terms of this agreement, appoint the vendors, so long as they 
shall continue to carry on business in partnership, a* their sole and 
exclusive agents for the sale of the said bit* and block* a* «ulslivided 
a* aforesaid, for a period of six months from the I5tli day of April, 
1000. provided, however, that, when and so soon a* two-third* of the 
said lot* have Ih-cii sold by the vendor*, the purchaser* shall have the 
right to terminate the agency oi the vendor* and wit lull aw the balance 
of the said lots from sale or otherwise dispose of them in any way 
thi-y may desire without reference to the vendor*.

6. It i* mutually covenanted and agreed by and between the vendor* 
and the purchasers that all sum* exjiended by the vendors in sub­
dividing said land* into lots and block* as aforesaid and in advertis­
ing the same a* aforesaid shall lie evidenceil by proper voucher* and 
receipts to the satisfaction of the purchasers.

ti. It i* further covenanted and agreed by and between the purchaser* 
and each of tItem and the trust company that the interests of each 
of the purchasers in the said land and in the moneys to lie derived 
from the sale thereof shall lie as follows.

Tlu-n follows mi allotment of fifteen-sixteenths among the de­
fendants. Then is added :—

Provided further, however, that, in the event of the said Vruikshank

2100
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continuing to carry on business in partnership with the said Hrien 
a* agent# for the wale of the «aid lot# for the purchaser*, a« provided 
by the terms and provision* of thi# agreement, and of all the «aid lot# 
being di«po«ed of within *ix month# from the 15th day of April. 
11MM*. a* aforesaid, nnle«i withdrawn from «ale or otherwise dealt 
with by the purchaser# a# provided by this agreement, then he, the 
said Cruikshank. shall In» entitled to a one sixteenth interest in the 
one-half share of the net prollt# of the purchaser# a# hereinafter 
defined, but not otherwise.

It i# further mutually covenanted and agreed by and between the 
vendor* and the purchasers, that, in the event of the death of either 
of the vendor#, the survivor shall accept all the liahilitie* of the 
vendor# ami the term# of the agreement, and that, in the event of the 
death of the #aid Cruikshank, while the vendors are acting a# agent# 
for the purchaser* under the agreement, neither hi# personal repre­
sentative# nor hi* surviving partner shall lie entitled to or have any 
claim to any profit# to which the said Oruikshank might In* entitled 
had he survived, a* provided in paragraph 0 of thi* agreement.

Citium1 8 provided that the trust company should si ll said 
lots, at such prices and on such terms as the company should he 
directed by a majority in interest of the purchasers, and that 
Cruikshank should have no voice in this:—

!i. It i* further mutually understood and agreed by and between the 
purchaser# ami the trust company that the trust company shall . .
. . execute all such document* a* may lie necessary to give effect 
to the terms of this agreement ami the due ami proper performanee 
of the trust* hereby treated and after the sale of the said lot* at 
such price* a* may lie determined by the purchaser* as hereinbefore 
provided and after deducting it* remuneration ... to hold all 
money# rewived by it and to distribute the same subject hi the follow­
ing trust*:—

Firstly, to repay to the purchaser* the *um of $4,007.80 without 
interest in the proportion represented by the share interest* a* herein

Secondly, to divide the balance of all money* received, and from 
the *ale of the said property, hereby defined a* “net profit*," in equal 
shares la-tween the vendor* and the purchaser*, the tru*t company 
la-ing under no liability to inquire into the nature and character of 
the interest* of such of the vendors, but to divide the <me half interest 
of the purchaser# in the net profit* a* aforesaid, according to the 
respective interest* as hereinliefore staled, but nothing herein con­
tained shall lie taken, read or construed as entitling the said Cruik­
shank to receive any portion of the said profits until the determina­
tion of the agency of the vendor* a* herein stated. Provided, how­
ever . . . that the trust company shall advance to the vendor* out 
of the net profit* to which they may lie entitled, a* hereinliefore pro­
vided. the sum of ft!(Ml, whenever the sum of $|,(MMI is paid to the 
purchasers a* herein provided until such time a# the vendor* have 
received on account of their share of the net profit* a sum equal to 
the sum expended by them in subdividing the »aid land into lot* and 
lilfH-k* ami adverti*ing *ame a* aforesaid.

10. It i* further understood ami agreed by and lietween the vendor*

ALTA.
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mid tlio jnirehnnera that in Hip event of the purchasers at any time 
being dissatisfied with the manner in which the vendors are conducting 
their agency for the sale and disposition of tho said lots, they may give 
notice in writing to that effect to the vendors . . . specifying
wherein said agency is not being conducted to their satisfaction and 
requiring tho vendors within ten days after the receipt of such notice 
to remedy the same, failing which, the purchasers may at any time 
after the expiration of the said ten days determine the said agency, 
whereupon the said agency shall cense and determine, and all rights, 
titles, and interest of the vendors, or either of them, under this agree­
ment or otherwise howsoever, for commission or otherwise in con­
nect 'on with the subdividing, advertising, and sale of the said lands, 
shall absolutely cease and determine.

No notice was given in pursuance of the hist recited clause. 
Nothing was done in the way of subdividing the land, the plain­
tiffs alleging that the subdividing was not done as a result of 
their believing that it would he better, in view of projected rail­
ways and other enterprises, to postpone it. and of the defendants 
falling in with this view ; the defendants, on the other hand, alleg­
ing that the plaintiffs refused to do anything toward subdivid­
ing. because they had come to the conclusion that the agreement 
was much too stringent in their regard.

On the 27th June, 1911, the land was sold by the defendants 
to one , en bloc, at the price of $275 per acre. The ques­
tion is. whether the plaintiffs are entitled to one-half of the net 
profits upon this sale. No claim is made by the plaintiff Cruik- 
sliauk for a one-sixteenth interest in the defendants’ share of 
the net profits. The partnership between Cruikshank and Brien 
was dissolved “shortly after” the making of the agreement of 
the 15th April; and. as I suppose, this means within six months 
of its date.

I suppose Cruikshank has come to the conclusion that, under 
clause (> and other provisions of the agreement, he has ceased 
to have a right to a one-sixteenth interest in the defendant’s 
share of the net profits. The defendant Irving speaks of an 
interview of himself and the defendant Garrett with Cruik­
shank. which he says was between sixty and ninety days after 
the making of the agreement. Garrett also says that the inter­
view was before the lapse of six months. They seem to have 
asked Cruikshank about subdividing the property, and Cruik­
shank seems to have said that he did not intend to do anything 
under tin* agreement because it was too stringent upon him. and 
that at any time the defendants could deprive him of his 
interest.

There is no evidence of any of the defendants intimating in 
any distinct way to Brien that they insisted upon the land be­
ing subdivided promptly; and he says that he learned nothing 
of what had taken place with Cruikshank. He says, too, in 
effect, that he advised Irving that it would he better to delay

81
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the subdividing, and thought the defendants had ultimately 
fallen in with this view. I am satisfied that neither Cruikshank 
nor Brien ever intended to abandon such interest, as they held 
alike under the agreement, and that they neither did nor said 
anything which can he taken as a repudiation of the agreement 
in this respect. The onus id' proving an abandonment or repudi­
ation is on the defendants; and, in my opinion, neither is estab­
lished.

1 think Cruikshank*s complaint was with regard to his pros­
pective one-sixteenth interest, and that he had made np his mind 
that, under the terms of the agreement, which lie thought ex­
tremely stringent, it was that interest which he would fail io 
secure. Irving states in effect that the conditions U|mhi which 
this prospective interest should become an actual one were made 
as a “guarantee” of prompt activity on the part of Cruikshank; 
and this is fairly evident from the terms of the agreement.

Having sed of the question of abandonment and repudi­
ation. the question becomes, as I stated at the beginning, a ques­
tion of interpretation. I think that not much weight should be 
given to the mere form of the agreement, and especially to the 
expressions “vendors” and “purchasers” and cognate expres­
sions. These terms are obviously used as a convenient means of 
expressing what could as well have been expressed in other 
terms; and are, therefore, in a sense, arbitrary formula*.

The substance of the agreement is this. The plaintiffs had 
just bought the land. They and the defendants both believing 
that a considerable profit could be made by subdividing and ad­
vertising. it was agreed that, in consideration of the defendants 
refunding to the plaintiffs the price they had paid, tin- land 
should be placed in the hands of a trust company for sale, on 
the terras that, after repayment of the original cost of the prop­
erty without interest and the charges of the trust company, but 
not the expenses of subdividing or advertising, the surplus 
should be divided equally between the plaintiffs on the one side 
ami the defendants on the other In addition to this, and as 
a substantial and integral part of the agreement, the plaintiffs 
agreed—the words are

The vendors further covenant and agree ... at their own coat 
and expense : (I) to forthwith take all aueli steps a* may 1m* neces­
sary to have the land aulhlivided into lota and block*: (2) on the 
term* and conditions hereinafter set forth, to act a* the sole and ex- 
elusive agent* for the sale thereof for a period of aix month* from the 
lôtli April, 19011; (3) to advertise the *aid lota and block* for sale 
and to u*e all reasonable effort* a* agents to sell and dispose of the 
said property.
The plaintiffs have failed to shew to my satisfaction that the 

defendants relieved them from their obligation forthwith to
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subdivide. It seems to me that the obligation of submitting a 
proposed plan of subdivision to the defendants, and, if approved 
by them, to the trust company, lay upon the plaintiffs, and that 
they were not relieved from this obligation—a thing, however, 
which might easily have happened.

If the work of subdividing is to be treated as something 
separate and distinct from the “agency” of the plaintiffs—as a 
merely literal interpretation would perhaps indicate—then I 
think the covenant relating to it should be taken to be an inde­
pendent covenant and not a condition; the remedy on default 
being, that the defendants could subdivide and charge the costs 
to the plaintiffs; but, I think, the proper construction is, that 
all the things which in clause 5 the plaintiffs covenanted to do 
are comprehended under the subject “agency” as dealt with in 
clause 10, and that for the breach of any provision of clause 5— 
although, no doubt, the defendants could themselves cause to be 
done the things which the plaintiffs ought to have done, and 
charge the cost to the plaintiffs—yet the defendants could not 
deprive the plaintiffs of their right to a one-half share of the 
net profits otherwise than by a strict compliance with the pro­
visions of clause 10, that is, by a written notice of specific dis­
satisfaction, which admittedly was not given.

The defendants having sold, it is too late to give any such 
notice—conditions are now such that the clause can no longer 
be put into operation.

This being my finding upon the facts and my interpretation 
of the agreement, an order will go declaring the plaintiffs en­
titled to a one-half interest in the net profits of the land, after 
repayment to the defendants of $4,007.80, without interest up 
to the 15th October, 1909, and with interest after that date, at 
the rate of 5 per cent., per annum, and after payment of the 
amount ($25, I think) paid to the trust company, and without 
any deduction for any expenses incurred by the plaintiffs, and 
without any allowance to the plaintiff Cruikshank in respect of 
his prospective one-sixteenth interest. If necessary, there will 
be a reference to the clerk. The costs will go to the plaintiffs. 
The order should contain directions regarding some incidental 
questions. The minutes may be submitted to me.

Judgment for plaintiff.
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N. L. MARTIN (appellant) v. Frederick C. FOWLER et al. (respondents).
Supreme Court of Camilla. Sir ('harks Fitzpntriel;, CM.. ami Davies, 

/dington, Duff, Anglin ami Brodeur, ././. Mag 7, 11)12.

1. AssignMKNTs fob crkimtohs (8 VIII A—72)—Creditors’ Hkui-j Act 
—Vontf.8ti.no creditor's i.ikn—Assiuxmi-:vrs and Preferences 
\CT.

The provision of the Creditors’ Relief Act, 9 Edw. VII. (Ont.) eh. 
48, see. 0, which enacts that where proceedings arc taken by a slicrilf 
for relief under any provisions relating to interpleader, tho-*> creditors 
only who arc parties thereto and who agree to contribute pro rata 
in proportion to the amount of their executions to the expense of 
contesting any adverse claim shall lie entitled to share in any benefit 
which may lie derived from the contestation of such claim so far 
as may lie necessary to satisfy their executions, confers a preferential 
lien upon the contributing creditors of which, in case of the debtor 
making an assignment for the benefit of his creditors, such contribut­
ing creditors are not deprived by the general direction of section 14 
of the Assignments and Preferences Act. 10 Edw. VII. (Ont.) ch. 64, 
as to the precedence to lie given to such assignment.

[He Henderson Holler Bearings Ltd., 24 O.L.R. 350, a (firmed on 
appeal.]

Appeal from » decision of the Court of Appeal for Ontario, 
24 O.L.R. 356, sub nom. Ri Henderson Hoi Ur Bearings, Ltd., 
which maintained the judgment of a Divisional Court. 22 0. 
L.R. 306, in favour of the respondents.

The appellant was assignee for the general benefit of credi­
tors under an assignment by the Henderson Roller Hearings, 
Ltd., and the respondents were execution creditors of the insol­
vent company. Under the executions issued by the respective 
respondents the goods of the company were seized by the sheriff, 
but before they were sold the company assigned. The respond­
ents successfully contested an interpleader issue with a guaran­
tee of the goods which were then sold by order of Court and the 
proceeds paid into Court.

The only question for decision of the Court on this 
was whether or not the preferential lien given to an execution 
creditor by the Creditors’ Relief Act. sec. 6. sub-sec. 4. which is 
set out in the above head-note, is taken away by section 14 of the 
Assignments and Preferences Act. The Courts below held that 
it was not.

The appeal was dismissed.
Lcfroy, K.C., for the appellant:—The in’ent of the Legisla­

ture in enacting section 14 of the Assignments and Preferences 
Act was to make it impossible for a creditor to obtain more 
than a ratable share of an insolvent’s assets unless his execution 
has been completely executed by payment and the interpleader 
proceedings cannot defeat that intent : O’Brien v. Brodic, L.R. 
1 Ex. 302.

The cases of Reid v. Murphy, 12 Ont. P.R. 338, and Reid v. 
Oowans, 13 Ont. App. R. 501. relied on in the Courts below, are 
distinguishable and do not apply.
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Watson, K.C., and ,/. Grayson Smith, for the respondents :— 
The goods were not sold under execution, but under a Court 
order. See lie id v. Murphy, 12 Ont. P.R. 1128 ; Reid v. Qoivans, 
13 Ont. App. R 501 ; Federal Life Ins. Co. v. Stinson, 13 O. 
L.R. 121, on appeal, sub nom. Scott v. Swanson, 39 Can. S.C.R. 
229; the execution creditors had, therefore, acquired a new and 

status.
The execution creditors who have borne the brunt of the 

proceedings and recovered the assets in the r issue
should not be deprived of the benefit of their act in favour of 
other creditors who have held aloof : see Wood v. Josclin, 18 Ont. 
App. h\ 59

l). J. McDouyal appeared for the ret the sheriff of
Toronto.

Fitzpatrick, c.j. The Chief Ji'STiCE;—I would dismiss this appeal with costs.

Davies, j. Davies, J. ;—The substantial question to be determined upon 
this appeal i whether the language of the 14th section of As­
signments ana Preferences Act, 10 Edw. VII. eh. 04 (Ont.) is 
broad and comprehensive enough to embrace and cover creditors 
of the debtor who have previously to the assignment acquired a 
preferential claim or lien upon the proceeds of the sale of the 
debtor’s property under an interpleader order under section 0, 
sub-section 4 and 5 of the Creditors’ Relief Act, 9 Edw. VI1. 
eh. 48 (Ont.).

I confess myself to have been greatly influenced by the able 
argument presented by Mr. Lefroy for the appellants, who con­
tended that all and any preferences or liens which would ordi­
narily exist in favour of certain special creditors under the 
Creditors’ Relief Act had been swept away by the 14th section 
of the Assignments and Preferences Act.

A careful consideration of these two statutes, however, has 
convinced me that the impression made upon my mind at the 
argument was wrong and that so far as a preference lien, pri­
vate claim or salvage claim, as my brother Duff prefers to call 
it, existed in favour of the respondents’ claims under the Credi­
tors’ Relief Act it was not taken away by the 14th section of 
the Assignments and Preferences Act.

That section reads as follows:—
An assignment for the general benefit of creditors under this Act 

shall take precedence of attachments, garnishee orders, judgments, exe­
cutions not completely executed by payment and orders appointing 
receivers by way of equitable execution subject to the lien, if any, 
of an execution creditor for his costs, where there is but one execution 
in the sheriffs hands, or to the lien, if any. for his costs of the creditor 
who has the first execution in the sheriff’s hands.
The language of the section, it is true, is very broad and
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general, and the object and intention of the Legislature plain, 
namely, to make an assignment for the general benefits of 
creditors “take precedence of attachments, garnishee orders, 
judgments, executions not completely executed by payments and 
orders appointing receivers by way of equitable execution.”

The question is: Does this extend to the preference, priority, 
lien, salvage, or what you choose to call it, specially created by 
sub-sections •'! and 4 of section (i of the Creditors’ Relief Act in 
favour of those creditors who accept and discharge the onus of 
defraying the expense of contesting any adverse claim made by 
a third party to the property or its proceeds seized under execu­
tion and as to which adverse claims have been set up, inter­
pleader orders made, and contests entered upon, with the result 
of defeating such adverse claims?

Does the 14th section of the Assignments and Preferences 
Act extend to such a case at all?

To determine that requires, of course, a careful examination 
of the object and provisions of the Creditors’ Relief Act.

And, first, I would remark that the preference, lien, prior- 
charge or salvage, whatever it may be, given to the creditors 
who take upon themselves the risk and expense of contesting 
adverse claims to the property or moneys in dispute is not a 
preference or lien arising out of an unsatisfied execution in the 
sheriff’s hands simply, but is a statutory right created as a 
reward or salvage to those creditors who undertake at their own 
expense to defeat an adverse claim and who are successful in 
doing so. Those creditors who refuse to accept the onus or 
burden the statute makes the price of the prize or salvage to be 
gained do not share in the latter’s distribution. The creditors 
who are entitled to join in, or to accept, the statutory burden 
and to reap the statutory reward are not execution creditors 
only. “Certificated creditors” -re equally entitled to become 
parties to the interpleader procei ngs and to contribute towards 
the expense of contesting adverse claims pro rata and to share 
pro rata in the fruits of the contest.

These certificated creditors are those who not having ob­
tained judgment for the amount of their claims are creditors 
who have under the statute obtained from the County Court 
Judge a certificate or allowance of their claim.

This Creditors’ Relief Act not only abolishes priority 
amongst execution creditors, not only creates a lien or charge in 
favour of those creditors who agree to assume the expense of 
contesting adverse claims to the property or its fruits levied 
upon, but puts the certificated creditor on a par with the exe­
cution creditor and entitles him

to share in any distribution as if ho had delivered an v.xvcution to 
the slierilT.
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The Act also declares, sub-section 3, section 10, that “for the 
purposes of interpleader proceedings the certificate should be 
deemed to be an execution. ”

Sub-section 4, of section 6, expressly limits the distribution 
in cases where proceedings are taken by the sheriff for relief 
under interpleader proceedings to such execution or certificated 
creditors who l>ecomc parties to the interpleader proceedings, 
agree to contribute proportionately to the expense of the con­
test, and if successful become entitled to share in the fruits of 
success.

1 do not think the general words of the 14th section of the 
Assignments and Preferences Act extend to such special statu­
tory priorities, liens or privileges conceded as a reward for the 
burden assumed.

Take a case where the execution creditor on an adverse 
claim to the property seized being made refused to assume the 
burden of contesting, and a “certificated creditor” stepped into 
the breach, accepted the onus and successfully contested and de­
feated the adverse claim, the conduct of the proceedings being 
given to him by the Judge, would section 14 take away his right 
of preference or priority of payment which was purely a statu­
tory creation? I venture to think not and that this negative 
answer to the question answers the appellant’s contention as to 
the scope of section 14.

No reference is made in that section to the certificated cre­
ditors’ priority or lien. That did not flow from any execution 
because none such existed as regards the certificated creditors’ 
debt. It was a pure creation of the statute, and I find no words 
in the 4th section broad enough to cover it or take it away. This 
argument I confess influences me very much in determining the 
proper construction of that section.

It was contended that the special lien created by the Cre­
ditors’ Relief Act had been reduced by the 14th section of the 
Assignments Act above set out to the right to have the costs 
reimbursed to the creditors who had become liable for them.

But, as I said, that section does not extend to the special 
priority or lien given under the 6th section of the Creditors’ 
Relief Act.

At any rate I have not been able to satisfy myself that the 
judgments of the Divisional and Appeal Courts are both clearly 
wrong in their construction of these statutes and, therefore, con­
cur in dismissing the appeal.

I have not in view of my conclusion as above expressed 
deemed it necessary to refer to any of the other points argued.

Idinoton, J. :—I agree in general with the reasoning of the 
several judgments of the learned Judges in the Courts below re­
jecting the claim of the appellant, and do not think it would



6 D.L.R. | Martin v. Fowler. 247

serve any profitable purpose to repeat same here. Yet I may, in 
addition thereto, point out that the costs made by section 14 of 
the Assignments Act a preferential claim, are by no means the 
same costs which the amendment of the Creditors’ Relief Act 
constitute, and always constituted, a lien in favour of execution 
creditors taking upon them the burden of an interpleader issue 
and which are sometimes very great indeed.

To give effect to the contention of the appellant would de­
prive these execution creditors of all the costs incidental to the 
interpleader procedings.

If the Assignments Act had been amended before or at the 
same time as the Creditors’ Relief Act was amended in that 
regard to add such interpleader costs to what section 14 of the 
former preserves as a preferential lien, then the argument of 
the appellant might have had more force. The grievance of in­
terpleading creditors had long been manifest and when the 
Legislature undertook to remedy i*, surely the only remedy 
manifest in the legislation ought to be applied.

It would be clearly inequitable to expose creditors, entering 
upon expensive litigation to defeat frauds upon creditors, to 
defeat and serious loss by such contrivances as manifestly were 
resorted to in this ease.

In this regard the amendment to the law was certainly 
posterior to the original enactment.

I may also point out as supplementing the alleged technical 
application of legal principles involved in some of the reasoning 
I adopt and are relied upon below, that if the appellant or one 
in the like position was driven to make an independent attack 
upon any fraudulent assignment, he would, ns incidental to re­
lief granted, if creditors such as the respondents were joined 
as defendants, as inevitably they must be, to give entire relief, 
have to pay these costs as a condition of relief.

I am not saying such a course was open to him, but if con­
ceivable it would come with a beter grace from an assignee in 
the appellant’s position, to claim he was only seeking equity 
than seems open to appellant herein.

I think the appeal must be dismissed with costs.

Duff, J. :—I think the appeal should be dismissed. Apart 
from statutory enactment an assignee for the benefit of cre­
ditors takes only that which his assignor can give him. A trans­
fer of property impeachable under the Statute of Elizabeth as a 
fraud upon the creditors of the transferor may be perfectly in­
expugnable so long as the creditors take no steps to have the 
property applied in satisfaction of their claims; as against the 
debtor it may give a perfectly good title to the property trans­
ferred. At common law, therefore, an assignee under an assign­
ment for the benefit of creditors as such has no status to attack
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such a transfer as having been made in fraud of creditors. The 
Assignments and Preferences Act appears to treat these trans­
fers in this way. The property affected is regarded as being 
in the hands of the transferee exigible in satisfaction of the 
just claims of the creditors generally to the same extent as it 
would have been so exigible in the hands of the debtor himself. 
For the purpose of satisfying such claims the transfer is treated 
as non-existent and an assignee under an assignment to which 
the Act applies is authorized as the representative of the credi­
tors generally, to take such proceedings as may be necessary to 
have their rights declared. But in the event of the assignee 
failing to take steps to make the property affected by a fraudu­
lent transfer available for the creditors generally, the Act 
authorizes any individual creditor to take such proceedings and 
confers upon such creditors the exclusive right to enjoy the 
benefits resulting therefrom if the proceedings should be success­
ful. In this latter case the property affected by the transaction 
successfully impeached is not captured by the assignment at all.

Provisions similar in principle are found in the Creditors’ 
Relief Act. Under those provisions, speaking broadly, execution 
creditors who in interpleader proceedings assume the risk of con­
testing an adverse claim and are successful, become entitled to 
the benefits arising from their successful proceedings to the ex­
clusion of creditors who have refused to partake in the respon­
sibilities of the contest.

1 think there is nothing in the Assignments and Preferences 
Act in virtue of which an assignment by the debtor can have the 
effect of divesting such creditors of this privilege once it has 
vested in them. It is not necessary to pass upon the question 
whether the surplus of property, the subject of such proceed­
ings, could after payment of the privileged creditors be claimed 
by the assignee for the behoof of the creditors generally : it seems 
to be clear that there is nothing in the Act which can fairly be 
held to displace the privilege in favour of such creditors. Sec­
tion 14, which is relied upon, gives the assignment precedence 
over “judgments and executions not completely executed by 
payment.” But the privilege in question is not an incident of 
the creditor’s judgment or execution, it is a special privilege 
conferred upon him by the law as a reward for his activity in 
frustrating an attempt to commit a fraud; and I do not think 
the language of section 14 requires us to hold that it is within 
the purview of that section. On the whole, reading the relevant 
statutory provisions together, a reasonable view appears to be 
that the Assignments and Preferences Act recognizes the prin­
ciple upon which the privilege created by the Creditors’ Relief 
Act is based and there is nothing in the former Act which re­
quires us to hold that the lienefit of that privilege once acquired
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is by its provisions divested for tin* behoof of the creditors as CAN.
« whole. •

Anglin, J. :—In my opinion the assignment to Martin did 1{>ia
not deprive the execution creditors who had successfully con- Martin

tested the interpleader issue against Atkinson of the special lien r.
upon the goods under seizure which they thereby acquired in ^owleb.
virtue of the provisions of the Creditors’ Relief Act, 9 Kdw. Angitn.j.
VII. (().) ch. 48. The effect of those provisions was not merely 
to establish the right of the contesting execution creditors to pay­
ment of their executions out of the proceeds of such goods, but 
also to bar pro tantu the right to share in them of all other 
creditors (sec. 6, sub-see. 4), including the real claimant who is 
prosecuting the present proceedings in the name of the assignee,
Martin. If any interest in those gmnls passed to Martin by the 
debtor’s assignment, it was subject to the rights which had 
accrued from the anterior interpleader proceedings. I find noth­
ing in the Assignments and Preferences Act (10 Kdw. VII. (O.) 
ch. 04. which deprives the contesting execution creditors of the 
statutory privilege which their activity had secured to them— 
nothing which restores to the other creditors rights of which 
the Creditors’ Relief Act by reason of their inaction had de­
prived them.

Mr. Justice Meredith. I venture to think, misses the point 
when he says of the statutory privilege acquired by the contest­
ing execution creditors, that it was

a lien which, nf course, their execution* alone gave them ; there could 
be no other.
After the determination of the interpleader issue in their 

favour the successful execution creditors, in virtue of the statu­
tory right conferred by the Creditors’ Relief Act, occupied a 
much stronger position than that of mere execution creditors.
Elsewhere the same learned Judge speaks of the creditor in 
whose liehalf the present proceedings are taken as

one who . . . never had the opportunity of joining in the content.
It would almost seem that he had overlooked the provisions 

of sections 7 ft scq. of the Creditors’ Relief Act, 9 Kdw. VII. ch.
48—particularly that of sub-section J of section 10. Neither 
can I agree with him that

it is quite clear that the good* in question have always been ns against 
creditor* and the assignee, the property of the debtor*.
The learned Judge writes as if he were under the impres­

sion that a conveyance which is fraudulent as against creditors 
is absolutely void. As pointed out in numerous eases under the 
Statute of Klizalieth, notwithstanding that such a deed is there 
declared to l»e “clearly and utterly void, frustrate and of none 
effect,” it is good inter partes and not alisolutely void, but una­
voidable at the instance of creditors.
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one by virtue of which the legal estate vests in the grantee, sub­
ject to its being divested. (See May on Fraudulent Conveyances, 
2nd ed., pp. 316-7, 325.)

Mabtix It may be that these premises account in part for the con­
clusion of the learned appellate Judge, who differed from his 
colleagues, that the 14th section of the Assignments and Pre-
ferences Act “very plainly covers this case.”

Except as against the contesting execution creditor the con­
veyance to Atkinson had not been avoided when the assignment 
to Martin was made ; nor has it since been avoided. On the 
contrary, as has been pointed out in the Courts below, the re­
conveyance from Atkinson, under which the assignee Martin now 
asserts title, proceeds on the assumption that the debtor’s pro­
perty had passed to and was vested in Atkinson.

I respectfully concur in the opinions expressed in the pro­
vincial Courts by the learned Judges who held that the Martin 
assignment cannot prevail against the rights of the respondents 
and would dismiss this appeal with costs.

Brodeur, J. Brodeur, J. :—I concur in the opinion expressed by Mr. Jus­
tice Davies.

Appeal dismissed with costs.

ALTA.
CHADWICK v. STUCKEY.

Alberta Supreme Court, Stuart, ./., in Chambers. June 30, 1912.

8.C.
1012

1. Specific performance (g I E—30)—Right to remedy—Failure to
PAY INSTALMENTS OF PURCHASE MONEY WHEN DUE—TENDER OF 
INSTALMENTS IN ARREARS.

Where an agreement for the sale of lands provides for payment in 
six instalments, and two full instalments only are paid and a pay­
ment is made on account of the third instalment a few days after it 
is due, and the purchaser then leaves the province without notifying 
the vendor, who. two months later, served notice of cancellation 
based upon the default in paying the balance of the third instalment, 
and nothing is heard from the purchaser thereafter for over two 
months, and, in the meantime, another instalment falls due, and is 
not paid, the purchaser on afterwards tendering the arrears of prin­
cipal and interest, which the vendor refuses to accept will be refused 
specific performance where he gives no explanation of the delay, and 
the property is of speculative value.

2. Tender ( 5 1—6)—Effect of tender of arrears of instalments over­
due ON LAND CONTRACT—NOTICE OF CANCELLATION—OFFER TO RE 
INSTATE AGREEMENT—INCREASED PRICE.

Where a vendor of land gives notice of cancellation of the agree­
ment of sale on the ground of default in payment of an instalment 
of the purchase price, and the purchaser subsequently tenders the 
arrears, the vendor does not. by offering to re instate the agreement 
upon an addition being made to the purchase price, treat the agree 
ment ns being still on foot, so as to entitle the purchaser to specific 
performance upon payment of the arrears.
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Application upon originating summons for an order eon 
tinuing a caveat and declaring that John M. Chadwick, pur 
chaser from William Stuckey, was entitled to an eipiitable in 
tcrest in certain land under a contract for sale.

Peseod, for Chadwick, applicant.
A. II. Clarke, K.C., for Stuckey, respondent.

Stuart, J. :—Stuckey, by an agreement in writing, agreed 
to sell certain lands to Chadwick. The latter tiled a caveat 
under the Land Titles Act to protect his interest. Default hav­
ing been made in a payment, the owner, Stuckey, obtained a 
Judge’s order shortening to 15 days the time for the purchaser 
to proceed on his caveat.

The purchaser took no proceedings; but nothing was done 
in the registry office, and the caveat remained. Eventually, af­
ter tender of the arrears and after refusal, and over six weeks 
after the time limited for taking proceedings on the caveat, the 
purchaser, Chadwick, obtained from Mr. Justice Simmons an 
originating summons asking for an order that the caveat be 
continued and for a declaration that the purchaser is entitled 
to an equitable interest in the land. The summons came before 
me in Chambers, and affidavits were filed and read by counsel 
for the parties. It was agreed that all questions of the regular­
ity of the proceedings under the Land Titles Act should be 
waived, and that I should treat the matter as an action for speci­
fic performance by the purchaser.

Before assenting to go on in this way, I distinctly asked the 
parties if it were certain that all material facts were set forth 
in the documents before me, and if there were no possibility of 
a dispute upon facts. It was agreed that the facts were undis­
puted, and that everything necessary to the determination of 
the rights of the parties was contained in the material filed. I 
have, therefore, to decide whether, upon this material, the pur­
chaser, Chadwick, is entitled to specific performance.

I have come to the conclusion that he is not. The facts are 
these. The agreement was dated the 18th January, 1911, and 
was for the sale and purchase of the west half of section 2, in 
township 25, range 2, west 5th meridian, for the sum of $25,- 
280, payable as to $4,201.75 thereof by the purchaser assuming 
a mortgage to that amount in favour of one Adam Smeal and 
one William Smeal, and $2,000 on the 1st August, 1911, $2,000 
on the 1st November, 1911, $2,000 on the 1st days of February, 
May, and August, 1912, and $3,078.25 on the 1st November, 
1913, with interest on the unpaid purchase-money at 7 per cent, 
per annum. The agreement also contained the following 
clause :—

The vendor is to be at liberty to retain possession of the said pre-
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mises until the 15th day of April, 1911, upon which di'.tc the pur­
chaser is to be entitled to full possession of the s’me, and thereafter 
to retain possession until default shall be made by him in the pay­
ment of any of the instalments of principal or interest due under the 
said mortgage or in the payment of any of the instalments of pur­
chase money or interest hereby provided for, and upon such default 
living made the vendor is to be entitled to re-enter in and upon the 
said premises, and to have the same as of his former «‘state ami in­
terest therein, ami to expel, put out. and remove the purchaser there-

There was also a clause in the agreement by which the vendor 
agreed to give title to the land in parcels as paid for (except 
as to the discharge of the mortgage) at the rate of $79 per acre, 
which was the rate at which the land was sold. This was quite 
evidently inserted to allow the purchaser to re-sell by way of 
sub-division, and confirms the statement in the vendor’s affidavit 
that the land was purchased for speculative purposes. The 
following clause was also included in the agreement:—

Time is to be considered of the essence of this agreement, and if 
the purchaser makes any default in the payment of the said mort­
gage-money or interest or of the purchase-money called for under this 
agreement or the interest thereon, the vendor may, immediately or 
at any time after the happening of such default, notify the purchaser 
in writing that this agreement has. by reason thereof, been determined 
and put an end to. which notice may lie effectually given by dejaisiting 
the same in the post office «if Calgary in an envelope address«‘d. “John 
M. Chadwick. E*q., Calgary, Alta.,” ami prepaid and registered, and 
immediately upon the giving of the said notic<» all of the rights of 
the purchas«‘r under this agn-ement shall lie thereby determined and 
put an end to, and the v«*ndor may re-enter upon the said premises 
and hold the same to his own use free from all claim of the pur­
chaser thereupon, and may re-sell the same «ir otherwise «leal with it 
as though this agreement had not been maile, and may retain to his 
own use all sums of money paid to him in respect thereof by the 
purchaser.

The instalments of $2,000 each and interest payable on the 
1st August and 1st November, 1911, were the only ones paid. 
An instalment of $2,000 and interest became due on the 1st 
February, 1912, hut the purchaser paid only $600 on account 
of this, and this was paid on the 9th February. The vendor 
accepted this sum, but there is nothing to shew what occurred 
between the parties at that time.

In the absence of any such evidence, I do not think I can 
assume that any further time was given to pay the balance of 
the instalment. I think the default continued. The vendor 
states that, shortly after making this payment, the purchaser 
left Calgary without giving him any intimation of his intention 
to do so, although a conwrsation had occurred between them 
once or twice within a week before Chadwick’s departure. He
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also states that Chadwick had “promised me faithfully before ALTA.
leaving that he would pay up the balance of the nts
(tic) then past due.” Inl2

There is no intimation in this that Stuckey had agreed to ex- , ----
tend the time. Stuckey also says that he frequently went to ( ,,A,*"ICK 
Chadwick’s office in Calgary, which was in charge of one Baxter, Stcckky. 
in order to inquire as to his whereabouts, and that all that Bax- Sl^~j 
ter could tell him was that Chadwick was in California, but lie 
could not give any address. Stuckey further states that, as he 
could not get into communication with the purchaser, he decided 
to re-enter and did re-enter and take possession of the property, 
finding no one in possession thereof. Ife also, on the 10th 
April, 1912, signed and mailed a notice, in pursuance of the 
agreement, addressed to Chadwick, as provided therein, which 
notice, after referring to the agreement, proceeded thus :

Take notice that you made default in payment of the instalment of 
purchase money payable thereunder on the 1st day of February. A.D.
1012 (you having paid me only $000 out of an instalment due on 1st 
February. 1012, of $2,000 and interest ), by reason of which default 
1 hereby notify you that the said agreement has been determined and 
put an end to.

On the lltli April, that is, the next day after the mailing 
of this notice, Stuckey obtained the order from Mr. Justice 
Beck, above referred to, shortening the time for proceeding 
upon the caveat ; and a copy of this order and of a notice stating 
that, unless proceedings were begun within 15 days, the caveat 
would cease to have any effect, were mailed to Chadwick, in care 
of Messrs. Millionn & Millican. whos office was the address for 
service given in the caveat, on the 11th April, 1912. Then noth­
ing absolutely is heard from the i rcliaser or from any one on 
his behalf for over two months

On the 1st May, another $2.i » and interest fell due. Chad­
wick was apparently out of the country. This instalment was 
not paid, nor any part of it. Finally, on the 18th June, one 
Mapson, who alleges that he is the duly appointed agent for 
Chadwick, tendered the arrears of principal and interest to 
Stuckey, under instructions from Chadwick, and the money was 
refused. The next day the present summons was obtained, and 
also the next day, the very day the proceedings began, the soli­
citors for Chadwick paid the mortgage money due to the Smeals 
to Messrs. Clarke, McCarthy, Carson, & MacLeod, who were the 
Smeals’ solicitors, as well as Stuckey’s, and the money was re­
ceived by them, but only as the Smeals’ solicitors, and a dis­
charge given.

At the time of the tender on the 18th June, Stuckey ad­
hered to his position, but offered to “reinstate the agreement” 
if an additional sum of .$2,000 was added to the purchase price.

4013
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in my opinion, he did not, by this notion, treat the agree­
ment as still on foot, lie merely offered to make a new agree­
ment. Stuckey states that the property had increased in value 
to as much as $400 or $500 per acre, and that he had been 
greatly embarrassed, giving detailed reasons therefor, by not 
receiving the money due him. There is no explanation whatever, 
given upon behalf of Chadwick, as to why he did not make his 
payments. lie makes no affidavit himself at all; and, for all 
that appears from the material before me, he may have deliber­
ately refrained from payment. In any ease he seems to have 
sent no communication whatever to the vendor for at least four 
months after making the $000 payment.

It may well lie that, by accepting the $600 on the 9th Feb­
ruary, when, by the terms of the contract, it should have been 
paid on the 1st, the vendor waived the term of the agreement 
making time of the essence of the contract; but there is ab­
solutely nothing to shew that he thereby extended the time to 
any definite future period. He, in fact, waited two months be­
fore taking any action, and he was not obliged to seek out the 
purchaser and remonstrate with him. Apparently, the pur­
chaser left the country altogether. He took no notice of the 
notices served upon him in the way he had stipulated they 
should be served. He allowed another instalment to fall due 
and again made default. Then, after four months’ si! nee, some 
one makes a tender on his behalf. Nothing is heard from him 
himself. No word of explanation of the delay is given. The 
vendor had eaneelled the agreement, as he had a right to do; 
the property was of speculative value; and, in all the circum­
stances, I think specific performance should be refused; and 
there will be judgment aeeordingly.

The vendor has offered to repay the money received; and, 
upon his doing so, and repaying the amount paid on the mort­
gage or paying both sums into Court without interest, the ven­
dor may have an order directing the removal of the caveat. The 
purchaser should pay the vendor’s costs of the proceedings.

Order vacating caveat on terms.
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Carrie SHEARER (defendant, appellant) v. Andrew S. HOGG (plaintiff, 
respondent).

Supreme Court of Canada. Sir Charles Fitzpatrick, fand Davies, 
l din g ton, Duff, Anglin and Brodeur, JJ. March 21, 11)12.

1. Wiij.s (81I1G5—140)—Devise by legatee of residue i ndisposed of
AT HER DEATH—“IN HER I'ONSKHNION OR NOT DISPOSED OF.”

Where following a gift by will of all the testator'# property abso­
lutely to his wife with a direction that their children should he suit­
ably maintained and educated by her, the will provided that should 
the wife die leaving any of said property or rights, “in her possession 
or md disposed of." then upon her decease the same should In- divided 
“among our said children” in a specified manner, such provision does 
not empower the wife to dispose of the residue at the time of her 
death hv will hut has the effect of creating a substitution de residua 
in favour of the children.

[Shearer v. Forman, 40 Que. S.C. 130, affirmed on appeal.]

CAN.

S. C.
1012

Appeal from tin* Superior Court, sitting in review, at Mon- statement 
treal, 40 Que. S.C. 139, sub nom. Shearer v. Forman, affirming 
the judgment of Lafontaine. J„ in the Superior Court. District 
of Montreal, which maintained the plaintiff's action with costs.

The appeal was dismissed with costs.
The action was originally instituted by Addie M. Shearer, 

one of the children of the testator, against her sister, the pre­
sent appellant, and John Forman, her husband. The original 
plaintiff died and the present respondent, by reprise d'instance, 
became plaintiff as the executor of the last will and testament.
The action was dismissed in so far as it affected John Forman 
and was maintained in respect of the present appellant : no 
appeal having been taken in regard to the decision in favour of 
Forman, the judgment of the Court of Review merely affirmed 
the judgment of Mr. Justice Lafontaine against the appellant,
Carrie Shearer. The clauses of the will of the late Andrew 
Shearer, in respect of which the dispute arises on the present 
appeal, are quoted in the judgments now reported.

Leo 11. Davidson, K.C., for the appellant.
IV. I). Light hall, K.C., for the respondent.

The Chief Justice:—The circumstances under which this Fitnwtrtct,c.j. 
will was made may help us materially to ascertain by interpre­
tation of the language used what the intention of the testator 
was. Married under conditions which established community of 
property between himself and his wife, the testator wished evi­
dently to provide for her and her four young daughters, two of 
whom were for some reason the object of his special solicitude.
He had managed to accumulate a modest fortune barely suffi­
cient, as he foresaw, to provide for the maintenance of those 
dependent on him in a very humble way. Ilia estate at his death 
was valued at $7,0()0. Having confidence in his wife’s prudence
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and capacity, which confidence has been fully justified, and to 
avoid, no doubt, the partition of the community, a costly and 
cumbersome proceeding, he gave her his estate, burdened, how­
ever, with these obligations: 1st. That she should, during her 
lifetime, keep her children with her and provide for their edu­
cation and maintenance according to their station in life; 2ndly. 
That, such portion of the estate as might remain undisposed of 
or in her possession at her death should go to their four children 
in certain proportions which he fixes.

The words used in the will, and the interpretation of which 
has resulted in this litigation, are:—

And linally it is my desire, will and wish that should my said wife 
die leaving any of my said property or rights in lier possession or not 
diHftuHnl of, the same should Ik* divided among onr said children as 
follows, etc.

The words which have created the embarrassment are, “or not 
disposed of.” Are those words mere surplusage in the sense 
that they add nothing to those that precede, as for instance, the 
words “her heirs and assigns” in the disposing clause ; or are 
they words of amplification conferring power upon the widow to 
dispose of the estate by will, as they would if they were con­
strued without reference to the context T

Taken literally, I would he disposed to say that these words 
might he construed, in view of the context, to convey the right to 
dispose of the residue of the estate in her possession at death hv 
will. In that way effect is given to each word; property which is 
the object of a testamentary disposition remains until death in 
the possession of the testator. “Le mort saisit le vif.” It is 
also possible to say that these words are mere surplusage, that 
is, the testator meant that property in possession of his wife in 
the sense that it was not disposed of by her by deed inh r vivos 
would go to their children. That being a possible construction, 
should, in my opinion, prevail as being most consistent with the 
clear intention of the testator whose chief desire evidently was 
to provide for the support and maintenance of those dependent 
upon him as far as his modest estate would permit. To hold 
that the widow had an alisolute power of disposition by will 
would he to defeat the clearly-expressed object of the testator. 
Nothing is more apparent than his solicitude for the care and 
maintenance of his young and helpless family, and if he gave 
his widow the power free from any limitation of making a will 
she might in the event of her death following close upon his 
dispose of the estate for the lienefit of absolute strangers. Noth­
ing could lie further from the thought of the testator. Any 
possible construction of the terms used by him which would 
prevent the -ning of such a contingency should Ik* adopted. 

I would dismiss this appeal and confirm the judgment below.
5
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Davies, J. :—The controversy between the parties to this 
appeal depends for its solution entirely upon the construction 
given to the will of the late Andrew Shearer of Montreal.

The respondent claims that there was a created
hv the will on the of Mi’s. Shearer and that he was the
heir of one of the substitutes. The appellant’s contention is that 
the will did not create a substitution, that the devise to the wife 
was absolute and that the power of disposition given to her of 
the property extended as well to a testamentary disposition as 
to one made in her lifetime.

The whole question is one of tin* testator’s intention is
to he gathered not from any one phrase or sentence, hut from the 
instrument read as a whole. The rules with respect to tin? con­
struction of wills in the Province of Quebec are not different 
from those which prevail in all the other provinces of Canada. 
Articles 872 and 928 C.C. In all eases the intention of the 
testator, to be gathered from tin* whole instrument, is to govern.

By his will, executed in 18(i7, Andrew Shearer devised and 
bequeathed all the property, estates and rights, without excep­
tion, of which he should die possessed or entitled to unto his 
wife Elizabeth Crowe and her heirs and assigns for ever.

Following this absolute devise of his property are the two 
paragraphs in question which read as follows:—

And, it is furtlivr my will ami wish, that my said beloved wife 
keep with her our daughtvrs as long as any of thorn may wish to 
remain, nnd especially that our daughters Addie and Kditli have such 
education nnd upbringing as she will he aide to afford them according 
to their station in life, and that inasmuch as our second daughter. 
Tina, is nfllictcd with sickness that she should In* her mother's special 
care, during her said mother's lifetime with such necessaries as she may 
be able to provide her with.

Ami finally, it is my desire, will and wish, that should my said wife 
die h-aving any of my said property or rights in her possession or 
not disposed of that upon her said demise, the same should lie 
divided among our said children as follows:—iQnc-hnlf thereof to our 
said daughter Tina, and the other half to our children, or those then 
living, in equal shares, one share to each of them, and their heirs 
and assigns forever.

I do not think any reasonable doubt can exist as to the 
testator’s intention as expressed in and gathered from the 
entire will.

He first gives the property to his wife absolutely and then 
he impresses upon his gift a trust during her lifetime for the 
maintenance, support and education of his daughters. The 
power of the wife to dispose of the property or any part of it 
for the purposes specified in the will during her life was un­
questionable. The will then provided that if at her death any
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of tlie property remained “in her possession or not disposed 
of” upon her decease the same should be divided among their 
children in the manner he then proceeds to specify.

The whole question before us resolves itself into this: Do the 
words “should my wife die leaving any of my said property or 
rights in her possession or not disposed of” give the wife the 
power of testamentary disposition over the property; or is the 
disposition referred to one to he made by her during her life?

1 think the latter expresses the true intention of the testator. 
There seemed to lie much difficulty in giving a meaning to the 
words “in her possession” preceding those “or not disposed of.” 
I am inclined to think they were inserted to cover the possible 
ease of proceeds of property disposed of by the wife and which 
were at her death in her possession and held by her to be ap­
plied as the will prescribed for her own maintenance and that 
of her children. At any rate they are applicable to such a 
condition and to such process. The remainder of the property 
not sold would he embraced by the words “or not disposed of.” 
General words giving a power of disposition unless controlled 
by their context may well be held to embrace testamentary 
disposition. 1 cannot think they do so as they stand in this will. 
Such a construction would seem to me to be opposed to the testa­
tor’s entire plan as to the disposition of his property. 11 is wife 
gets the absolute power of disposition over it during her life 
for her own and her children’s maintenance and the latter’s edu­
cation. and all the property not, in the wife’s judgment, disposed 
of by her in her lifetime, for the persons and purpose he specially 
indicates, is to he divided among his children in the proportions 
he specifies. To construe the words “or not disposed of” ns 
giving the wife a testamentary power of disposition which might 
be used to give the property to strangers or, as in fact the widow 
attempted to use it, to give the undisposed of property to one 
child to the exclusion of the others would be to defeat the testa­
tor's intention and the plan and object he evidently had in 
mind when framing his will.

I conclude, therefore, that the respondent’s construction of the 
will is the correct one and that it created a substitution, on tin- 
death of Mrs. Shearer, with respect to the then undisposed of 
property in favour of the testator’s children.

I would dismiss the appeal.

Idington, J. :—As I interpret the language of the will in ques­
tion, it cannot be construed otherwise than as creating the sub­
stitution found therein by the Courts lielow and, therefore, 
would dismiss the appeal with costs.

Duff. J.:—It is conceded by counsel on both sides that if tin- 
words “desire, will and wish,” in the fifth paragraph of the

Duff. J.
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will, are properly construed as words of disposition and not of CAN. 
recommendation merely then the disposition effected by that s 
paragraph is in law incompatible with the vesting in the widow 1912

of powers of disposition by will. I have no doubt that the words ----
in question must be construed as words of disposition ; and it Shcasks

follows, consequently, that the widow had no power of disposi- irooa. 
tion by will and that a substitution de residua was created.

Anglin, J. :—Notwithstanding the absolute terms in which Anglin-Je 
the testator had couched the legacy to his wife, observing the 
fundamental rule of construction which prescribes that testa­
mentary intention should be gathered from the entire will (arts.

,928 and 872 C.C.), this bequest must be held to be subject to such 
qualifications and restrictions as will give due effect to the pro­
visions which follow it. By the first of these the widow’s power 
of disposition of the property during her life is made subject 
to the rights of her daughters Addie, Edith and Tina to main­
tenance, care and education. It is the manifest intention of the 
testator that the property bequeathed to his wife shall be used 
by her for these purposes and for her own support. Actuated 
by the same wish lie proceeds to state that it is his “desire, will 
and wish,” not that his wife shall by her will make a designated 
disposition of so much of his property as shall at her death be 
left “iu her possession or not disposed of,” but that such pro­
perty shall under the operation of his own will pass to his child­
ren in defined shares. While this is clearly intended as a disposi­
tive provision, its effect is perhaps not so obvious.

The subject of the gift over to the children is such of the 
property bequeathed to her as the widow dies “possessed of” and 
such of it as she leaves “not disposed of.” It is a little difficult, 
at first blush, to appreciate what the testator had in mind which 
might be property not disposed of and yet not in possession of 
his widow at her death. But, although at first inclined to read 
“or” as “and,” since it is conceivable that some of the property 
though not disposed of might, nevertheless, be out of the widow’s 
actual possession at the time of her death, 1 do not think we 
would be justified in substituting “and” for “or.” It is not 
clear that it is necessary to do so in order to carry out the 
testator’s intention.

What is the restriction imposed upon the widow’s power of 
disposition ! On a literal reading of the will she is first, denied 
the power to alienate any of the testator’s property of which she 
dies possessed. This primâ facie excludes the power of disposi­
tion by will because, ordinarily, she would die possessed of pro­
perty which she might thus dispose of. Confining the application 
of the words “or not disposed of” to such property (if any) as 
though not in her physical possession yet belonged to her at her 
death (i.c., had not been alienated) as must be done to give to
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thorn any effect, when read in conjunction with the other words 
“in her possession,” do they import, a power of disposition by 
will? I think not. Although, if they stood alone, the words “not 
disposed of” might well mean “not disposed of hv act inter viros 
or by will” (Pothier, Œuvres, vol. 8, “Des Substitutions,” s. 
4, No. 149), when taken in conjunction with the words “in her 
possession” and treating these latter words as not being mere 
surplusage, but as intended to impose some real restraint on the 
widow’s power of alienation, I think the words “not disposed of” 
should be read as “not disposed of by act inter viros” and, 
therefore, as not implying a right in the widow to make a dis­
position by will. On this question of const ruction, Stevenson v. 
Ghvcr, 14 L.J.C.P. 169, referred to by Mr. Justice Lafontaine, 
is in point.

The words “not disposed of” are satisfied by a construction 
which restricts them to disposal by acts inter vivos, and that 
construction seems to me to best accord, not only with the words 
immediately preceding, but also with what appears to he the 
governing intention of the testator, namely, that, while giving his 
wife the control, management and m of his entire
estate during her life in order to provide for her own needs and 
for the education, maintenance and care of his children, he 
wishes by the dispositions of his own will to secure to the children 
what should remain of his estate upon his wife’s decease.

In view of the form of the ‘ h to the wife (art. 944 
C.C.), the powers of disposition given her (arts. 952, 975, 976 
C.C.), and the dispositive provision by which the daughters take 
the property undisposed of or in the widow’s possession at her 
death not from her, but directly from the testator (art. 962 C.C.), 
and having regard to article 928 C.C., I respectively concur in 
the conclusion of the learned Judges of the Superior Court and 
Court of Review that we have here a ease of substitution of resi­
due. Its scope and extent 1 have indicated above.

The appeal fails and should lie dismissed with costs.

Urodevr, J. :—For the reasons given by the Chief Justice I 
am of the opinion that this appeal should lie dismissed and the 
conclusions of the judgments of the Superior Court should be 
confirmed.

Appeal dismissed with costs.

6677
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OLIPHANT v. ALEXANDER.
SELKIRK v. ALEXANDER.

British Columbia Supreme Court. Murphy, J. August 14. 1912.
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1. Abbbst (§11—20)—Procedure—Arrest by capias—Setting ASIDE
ORDER—DEFECTIVE AFFIDAVIT.

It is lieyonil the jurisdiction of a Judge in Chambers in British 
Columbia to set aside an order for a <-npias after it has been passed 
and entered, on the ground of defects in the affidavits on which it 
was made.

[Darner v. Busby, 5 P.U. (Ont.) 356, referred to.]
2. Abreht (g II—20)—Objections to order fob capias—Defective affi­

davit—Rioiith after bail has been pit in.
Objections to an order for a capias on the ground of defects in 

the affidavits upon which it was made cannot Ik* taken after special 
bail has been put in.

[ Hubert son v. Beers, 7 fl.C.R. 70, referred to.]
3. Arrest (§ II—20)—Procédure—Motion for discharge of bail—R.S.

B.C. 1911, < ii. 12, bbc 7.
Vpon a motion by the defendant under section 7 of the Arrest and 

Imprisonment for Debt Act, R.S.B.C. 1911, eh. 12. for the discharge 
of hail put in to a writ of capias, the Judge in Chandlers may go into 
the whole matter at large.

4. Evidence ( § 11 K 5—177 )—Presumption as to intent to leave pro­
vince—Arrest and Imprisonment for Debt Act, R.S.B.C. 1911,
■ ir. 12.

There is reasonable cause for believing that the defendant is abiut 
to <|iii; the province within the meaning of the Arrest and Imprison- 
ment, for Debt Act, R.S.B.C. 1911, ch. 12, if the intended absence is 
likely to prove of such duration as would, before the abolition of im­
prisonment for debt, have prevented the taking of the defendant’s 
person in execution.

f Larch in v. Willan, 4 M. A W. 351, referred to.]
5. Bail and recognizance (§ I—19)—Discharge of bail put in to writ

of capias—Inability of plaintiff to succeed in action.
It is only in a very plain ease that bail put in to a writ of capias 

under the Arrest ami Imprisonment for Debt. Act, R.S.B.C. 1911, ch.
12, should Is* discharged on the ground that the plaintilT cannot suc­
ceed upon his alleged cause of action.

An up plication by the defendant in both above cases to set statement 
an order for a capitis on the ground that the affidavit load­

ing to the grant of the order was defective, the order having 
been passed and entered, and special bail put in on behalf of 
the defendants.

The order was granted in the Selkirk case and refused in the 
Oliphant case.

S. S. Taylor, K.C., for defendant.
/>. Armour, for plaintiffs.

Murphy, J. •—As I consider the principles which I hold cover 
the objections to the original material and to the writs of capias 
applicable to both, I deal with the two cases so far as these 
objections are concerned together. With regard to the affidavits

Murphy, J.

9
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oil which the order was ns distinguished from defects in
the writ of capias itself it seems beyond the jurisdiction of n 
Judge at Chambers to set aside such order after it has been 
passed and entered inasmuch as it is then a judicial act subject 
to review only by the ■Court of Appeal: Damer v. Bushy (1871), 
5 P.R. 356. At any rate it appears to be too late to make such 
objections after special bail has been put in: Uubcrtson v. Brers, 
7 13.C.R. 76.

Apparently, it is likewise too late after such bail has been 
put in to object to irregularities in the writ such as are set up 
liere, or. at any rate, if it is not. such irregularities may be 
amended. See the cases above cited. Any necessary amendments 
are therefore allowed. But it is open to defendant to move to 
have the bail discharged under see. 7 of the Act and the motions 
made herein alternatively ask for such order. At the hearing it 
is open to the Judge at Chambers to go into the matter at large, 
lie must lie satisfied that plaintiff has a cause of action against 
the defendant to the amount of one hundred dollars or upwards 
or has sustained damage to that amount and that there is reason­
able cause for believing that the defendant is about to quit tin1 
province.

Dealing with the last question first, as 1 think there is no dis­
tinction with regard to it in the eases before me, the principle to 
be acted upon is that if the intended absence is likely to prove 
of such duration as would have prevented the taking of the de­
fendant’s person in execution before the abolishment of impris­
onment for debt this requirement is satisfied: Larch in v. Willan, 
4 M. & W. 351. I see no reason why this principle should not 
still be applied despite such abolishment, for a judgment debtor 
may still be examined in aid of execution.

Now the defendant in the material filed shews that he does 
intend to leave the province for a period of five or six months. 
In the ordinary course of procedure the cases could lie tried and 
a decision arrived at before such period elapsed and 1 therefore 
hold that this requirement is made out. This decides the ease of 
Oliphant v. Ah.ramier, as on the question of the existence of tin- 
cause of action it can hardly arise inasmuch as such cause of 
action is sworn to by the plaintiff and no material in reply is 
filed by defendant. It is that plaintiff’s affidavit is
open to objection as not being sufficiently definite but 1 think, 
as aliove stated, that point can only be taken in a Court of 
Appeal.

As to Selkirk v. Alexander, 1 have after careful perusal of 
the material come to the conclusion that the alleged cause of 
action ( possibly succeed. The authorities shew that only in 
a very plain case should bail be discharged on this ground and 1 
have therefore lieen at pains to weigh the material. I rest my

3546
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judgment on the cross-examination of the plaintiff himself. lie 
admits seeing telegrams from defendant to Mendchlson asking 
explicitly about his possible claim for commission and he admits 
seeing the replies which he knew were sent to defendant to the 
effect that Mendehlson was the only person against whom he, 
plaintiff, was to have any claim. lie admits further that he 
paid defendant a sum of $9,000 subsequent to the time when 
the alleged claim for commission arose and made no counterclaim 
whatever, though to obtain the necessary $0,000.00 he was forced 
to heavily discount agreements for sale. I do not see how this 
action can possiblj' succeed in face of this and other admis­
sions contained in the plaintiff’s cross-examination. 1 therefore 
propose to order the discharge of the special hail in the Selkirk 
case, hut as possibly it may not appear so hopeless to other minds 
and as the law is that only in a very plain case should such de­
cision he given, this order is not to become operative in the Sel­
kirk case for a period of thirty days, to allow time for an ap­
peal to he entered, if deemed advisable.

Onh rs acconlinejly.

THOMSON v. PLAYFAIR.

(Decision No. 2.)
Ontuiio Court of Appeal, tlarroir, Maelarcn. Meredith, anti Maine. JJ.A., 

ami Lennox, •/. June 28, 1912.

1. Comb acts i $ I E 5—97)—Statute of Kraitih—Sufficiency of writing
—Several cavers.

Where a receipt for a payment on account of tin- purchase price of 
an interest in lands, containing sufficient particulars to satisfy the 
Statute of Frauds, is signed by the vendor, and a copy of it. headed 
“copy of receipt,” is signed by the agent of the purchaser and handed to 
the vendor, the two documents may lie rend together, and constitute 
.'s against the purchaser a sullieicnt memorandum in writing to satisfy 
the Statute of Frauds.

2. Contracts ( g I Eft—121)—Sale of standing it muer—Part perform­
ance—Possessory acts.

Where an agreement has licen made for the sale of standing timber 
on an island, the action of the purchaser's agents in going to and 
landing upon the island, and inspecting the timber thereon, does not 
constitute such part performance of the agreement as to take the case 
out of the Statute of Frauds.

\Thomnon v. Playfair, 2 D.L.R. 37 (head-note 2). reversed on this 
|H>int ; and see Annotation to that ease, 2 D.L.K. 43.]

3. Principal and agent (8 II D—20)—Authority of agent—Ratifica-

Wherc one who represents himself as an agent to purchase standing 
timlier on an island enters into an agreement therefor and notifies his 
principals thereof and draws a draft on them in favour of the vendor 
marked “on account of the purchase,” and his principals pay the draft, 
and enter the payment in their llooks as being “on account of the pur­
chase” of the island, and write to the agent that they are pleased that 
lie has secured the island and trust it will turn out a good one for
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timber, and subsequently send the agent to inspect the island and 
estimate the timber thereon, and the agent in bis defence describes the 
transaction as a purchase, and it appears that the principals had for 
some time desired to purchase the island, the principals must be taken 
to have ratified the transaction as a purchase and cannot thereafter be 
heard to say that they had taken an option only.

[77io»iflon v. Playfair, 2 D.L.R. 37, affirmed on other grounds.]

Appeal by the defendants Playfair and White from the judg­
ment of Riddell, J., 2 D.L.R. 37,25 O.L.R. 365.

The appeal was dismissed.
R. McKay, K.C., and F. IP. (Irant, for the appellants. Neither 

Hugh C. Thompson nor C. E. Byers had any authority to enter 
into any contract on behalf of Playfair and White for the pur­
chase of Yeo Island. This being so, it is clear that, even if any 
contract had been entered into by either Thompson or Byers 
in writing, within the provisions of the Statute of Frauds, it 
would not have been binding on the appellants. There is no 
evidence of any act on the part of Playfair and White, in any 
way communicated to the plaintiff, or her agent, affirming or 
ratifying the alleged contract: Marsh v. Joseph, [18U7J 1 Ch. 
213, at pp. 238 and 247. The document signed in the name 
of Playfair and White by the defendant Byers, was merely given 
as a copy of the receipt which lie himself was taking from the 
plaintiff’s agent, and the document is expressly so marked on 
its face: Keighley Maxsted A Co. v. Durant A Co., [1901] A.C. 
240. At the time at which it is alleged that ratification took 
place, there was no evidence of any knowledge on the part of 
Playfair and White of what the alleged contract was. There 
is, in any event, no sufficient memorandum within the Statute 
of Frauds. The receipt does not purport to be an agreement 
on the part of the appellants; it does not state the name of the 
party purchasing, and does not state the name of the vendor 
in any part of it: Bradley v. Elliott (1906), 11 O.L.R. 398; Potier 
v. Du field (1874), L.R. 18 Kq. 4; Skelton v. Cole (1857), 1 De(i. 
& J. 587; Williams v. Jordan (1877), 6 Ch. I). 517; Thomas 
v. Brown (1876), 1 Q.B.D. 714; Green v. Stevenson (1905), 9 
O.L.R. 671, at pp. 675, 679; Yandenhergh v. Spooner (1866),
I R. l Ex. 316; Whitt \. Tomalin ( 1800), 19 < >.R. 513; fl 
v. Galbraith (1907), 13 O.L.R. 301, 15 O.L.R. 37; Williston v. 
Lawson (1891), 19 Can. S.C.R. 673. The whole agreement must 
ap|H-ar in writing: Queen’s College v. Jayne (1905), 10 O.L.R. 
319; Hussey v. Horne-Payne (1879), 4 App. Cas. 311; Bristol 
Card if and Swansea Aerated Bread ('o. v. Maggs (1890), 44 Ch. D. 
616, and the cases cited therein. That the sale of standing 
timber is within the Statute of Frauds is clearly and expressly 
decided by the case of Hoeffler v. Irwin (1904), 8 O.L.R. 740, 
at pp. 745 et seq. There were no acts of part performance suffi­
cient to take the case out of the statute: Fry on Specific Per­
formance, 5th ed., pp. 31, 283, 291, 294 (sec. 585), and 295
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Thynne v. Earl of (Hengall (1847), 2 H.L.C. 131, at p. 158; Alder- 
son v. Maddison (1881), 7 Q.B.D. 174, affirmed in the House 
of Lords, Maddison v. Aldcrson (1883), 8 App. Cas. 407; Harrison 
v. Mobbs (1908), 12 O.W.R. 405, at p. 407.

(7. II. Kilmer, K.C., and 1). Robertson, K.C., for the plaintiff.
There was ample evidence to justify the learned trial Judge in 
finding that the defendants Playfair and White adopted and 
ratified the contract entered into on their behalf with the de- Artfunient 
fendant Byers. Ratification may be inferred from silence alone:
Evans on Principal and Agent, 2nd ed., pp. 75, 79; Ferguson 
v. Carrington (1829), 9 B. & C. 59. The words “on account 
of purchase” mean on account of agreement to purchase: Long 
v. Millar (1879), 4 C.P.D. 450, at p. 454. The defendants Play­
fair and White had knowledge of what the contract was, at the 
time of the alleged ratification, because they had received the 
receipt signed by W. A. Thomson, the plaintiff’s agent. The 
action of an unauthorised agent in entering into a contract where 
one is required under the Statute of Frauds, intending to con­
tract on behalf of another, but without his authority, may be 
ratified by that other: Holton Partners v. Lambert (1889), 41 
Ch.D. 295, followed in lie Portuguese Consolidated Copper Mines 
Limited, Ex p. Had man. Ex p. Hosanquet (1890), 45 Ch. 1). 10, 
at p. 31; Durant A Co. v. Huberts and Keighley Maxsted A Co.,
[1900] 1 Q.B. 029. Although this ease was reversed in Keighley 
Maxsted A Co. v. Durant A Co., [1901] A.C. 240, it was on the 
ground that the agent who made the contract did not profess 
at the time of making it to be acting on behalf of a principal.
The inference is, that the person paying the money is the pur­
chaser and the person receiving it the vendor: Green v. Stevenson,
9 O.L.R. 071 ; Carr v. Lynch, [1900] 1 Ch. 013. There 
was a sufficient memorandum within the statute. It is sufficient 
under the Statute of Frauds if the terms of the contract can be 
collected from several distinct writings, which refer to each 
other in such a manner as to shew that they relate to the same 
transaction: W y Ison v. Dunn (1887), 34 Ch. I). 509; Studds 
v. Watson (1884), 28 Ch. I). 305; Pearee v. Gardner, [1897] 1 
Q.B. 088. The plaintiff relies not on the duplicate receipt alone, 
but on the receipt signed by the plaintiff's agent, a copy of the 
receipt signed “Playfair and White, per C. K. Byers,” and the 
order; and it is submitted that they all clearly refer to one another:
Cave v. Hastings (1881), 7 Q.B.D. 125. The receipt signed by the 
plaintiff’s agent is sufficient as to terms: Devine v. Griffin (1854), 4 
Or. 603; Coles v. Trecothick (1804), 9 Ves. 234; Standard Realty 
Co. v. Nicholson (1911), 24 O.L.R. 40. The letter of Mr. Grant, 
solicitor for the appellants, can likewise be read to assist in making 
a complete memorandum : In re Hoyle, [1893] 1 Ch. 84; In re 
Holland, [1902] 2 Ch. 300, at p. 383. If any parol evidence is 
required to connect the receipt, the copy of the receipt, and the
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order, it can be given: Ridgway v. Wharton (1856), 6 H.L.C. 238, 
at p. 257. We refer also to Cameron v. Spiking and Teed (1877), 
25 (Jr. 119.

McKay, in reply, referred to Campbell v. Dennistoun (1873), 
23 C.P. 339.

June 28, 1912. The judgment of the Court was delivered by 
Meredith, J.A.:—There are just two substantial questions in­
volved in this appeal : (1) Is there a sufficient memorandum in 
writing to satisfy the requirements of the Statute of Frauds? 
And, if so, (2) are the defendants bound by it?

The receipt given for the payment of $100 is quite sufficient 
to bind those who gave it, but obviously it could not bind the 
defendants, who did not; the plaintiff must rely on other writing 
for that purpose, which she does: at the time when this receipt 
was given, a copy of it was made, headed with the words “copy 
of receipt;” Byers, acting as if their agent in this transaction, 
signed it; and this writing was given to the plaintiff's agent ; 
the other being retained by Byers and afterwards sent by him 
to his masters, the defendants.

If the word “approved,” or “correct,” or something of that 
character, had been added to either writing, and had been there­
under signed by the defendants, I can have no doubt that the 
writing would be a memorandum of the sale sufficient to satisfy 
the requirement of the enactment; and I can find no good reason 
against attributing to the copy of the receipt the same meaning 
as if such a word had been inserted above the signature. The 
copy of the receipt was made, signed, and given as binding evi­
dence of the transaction; it was a certification, in the defendants' 
names, of that which was set out in the receipt. Then, reading 
the two writings together, as of course one may, there is, in my 
opinion, a sufficient memorandum signed by the parties to be 
charged as well as by the other parties.

On the other point, I am unable to differ from the trial Judge 
in his finding that the transaction was ratified by the defen­
dants, and so is binding upon them, whether or not Byers or 
Thompson—who also was an agent of the defendants and took 
part with Byers in making the agreement—had authority to 
make it.

An order was given by Byers on the defendants to pay the 
$100 “on account of the purchase of Yeo Island,” and it was 
paid; the transaction was so entered in the books of the de­
fendants: for a long time before the transaction, the defendants 
had an eye to the purchase of this property; and investigation 
to some extent had been made for that purpose. On the 23rd 
May, the defendants wrote to Byers, “Trust you will find a lot 
of timber on Yeo Island;” on the following day, Byers wrote 
to them, “We closed for the Island, at least we have bound the
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bargain;” and on the same day, they wrote to him, “I am pleased 0KT-
that you have secured Yeo Island, and trust it will turn out q ^
a good one for cedar.” 1912

These things are not conclusive, but, with others, support — 
the finding, by the trial Judge, of ratification; and, in addition 1 homrox 

to that, seem to me sufficient evidence of an antecedent authority. Playfair.
I cannot, however, find anything in the evidence which would (Xo. 2.)

support this transaction on the ground of part performance. Mwcdith. j.a.
Although not altogether on the same grounds, I would affirm 

the judgment directed to be entered by the trial Judge.
A p pen l dis in issed.

Re VILLAGE OF CALEDONIA and COUNTY OF HALDIMAND. ONT.
Ontario /lirinionat Court, Meredith, VJ.and Teet:el, and Kellg, JJ. n p 

August 20, III 12. v*

1. Pridgen ( g I—7)—Cunt of constructing am» maintaining—County’s 
obligation warn; stream mork than leu fkkt in width—Muni­
cipal Act, 3 Edw. VII. (Ont.) oh. 1». sec. 010.

A hriilgv is more than 100 feet in width within the meaning <»f see.
010 of the Consolidated Municipal Act, 10113. and should bo built, kept 
and maintained in repair by the county municipal corporation in which 
it is situate, where the water crossed bv it, though normally less than 
KM) feet wide, rises in the spring of each year, and occasionally at other 
times, to such an extent as to Ik» more than 100 feet wide and to over­
flow the road at each end of the bridge.

\\illagc of Ye ip Hamburg v. Count g of Waterloo, 22 Can. S.l'.lt.
200, followed.]

Appeal by the Corporation of the County of Haldimand from Statement 
the decision of the Judge of the County Court of the County of 
Haldimand, dated the 14th May, 11)12, declaring that Black 
creek, where it is crossed by a bridge on the main highway pass­
ing through the Village of Caledonia, is more than 100 feet in 
width, within the meaning of sec. 616 of the Consolidated Muni­
cipal Act, 1903 (3 Edw. VII. eh. 19), and that such bridge should 
be built, kept, and maintained in repair by the Municipal Council 
of the County of Haldimand.

The appeal was dismissed.
T. A. Snider, K.C., for the appellants.
11. Arrell, for the Corporation of the Village of Caledonia, 

respondents.
The judgment of the Court was delivered by Kelly, J. :—

Black creek is a stream emptying into the Grand river, within 
the Village of Caledonia. Just above this point it is crossed by 
a bridge connecting a main highway leading through the county.
The land, both to the east and the west ends of the bridge, is low- 
lying.

The evidence shews that in the springtime of every year, and
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at other times as well, the water in the creek at the bridge rises 
to such an extent as to be more than 100 feet in width ; at such 
times the water overflows the road for a considerable distance 
at either end of the bridge.

The conditions are such as, in my opinion, justify the find­
ing of the learned Judge of the County Court, and bring the case 
within the authority of Village of New Hamburg v. County of 
Waterloo, 22 Can. S.C.R. 296, in which it was laid down by 
G Wynne, J. (at p. 299), that, “after heavy rains and 
during freshets, which are ordinary occurrences in this 
country, the waters of the streams and rivers are ac­
customed to be much swollen and raised to a great 
height; and a bridge, therefore, which is designated to be 
the means of connecting the parts of a main highway leading 
through a county which are separated by a river, must neces­
sarily be so constructed as to be above the waters of the rivers 
at such periods; and the width of the rivers at such periods 
must, therefore, in my opinion, be taken into consideration in 
every case in which a question arises like this which has arisen 
in the present case under the sections of the Act under considera­
tion.”

The appeal will, therefore, be dismissed ; there will be no 
order as to costs.

Appeal dismissed.

MAYBURY v. O'BRIEN.
Oht<ni't Ci.ml of Appeal. Harrow, Mariaim. Mnedilli. ami Magee, JJ.A.. 

anil Lennox,J. Jane 28, 1912.
1. PRINCIPAL A Nil AGENT ( g 11 A—8)—ItllillTS AND MAIIII.ITIK8 OK |*K IN­

CH* A L OX SALK OF LAND—ABSENCE OF AUTHORITY To ALTER TERMS. 
Where an agent is authorized to sell lurid upon the terms of payment 

of one-third of the price in cash on signing the agreement, an agree­
ment for sale made liy him stipulating for a payment of a lesser sum 
on signing the agreement and for payment of the ha I a nee required to 
make up the one-third cash when the title and documents are accepted 
is not binding upon hi# principal.

| Uaiilniry v. O'llricn, 25 O.L.R. 229, .‘I O.W.N. 3911, reversed on 
appeal. |

2. Brokers (§11 A—5)—Authority of agent fob bale of land—Re­
lationship of principal and agent.

To prove that a person was appointed by the owner a# hi# agent for 
the sale of land there must appear in some shape an oiler upon the 
one hand and an acceptance on the other, out of which there grew a 
contract establishing the mutual right# and responsibilities of the 
relation of principal and agent. (Per G arrow, J.A.)

Appeal by the defendant from the judgment of Clute, J., 2."> 
O.L.R. 229.

The appeal was allowed.
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W. M. Douglas, K.C., for the defendant. Pardee was not 
the agent of the defendant, but of the plaint iff, and he had no 
authority whatever to bind the defendant. In all the negotia­
tions with the defendant relating to the alleged sale, Pardee was 
acting for and on behalf of himself or the plaintiff. The re­
ceipt in question was drawn up behind the back of the defend­
ant, solely for the purpose on the part of Pardee of giving 
some advantage to his client, the plaintiff; and the receipt, 
either by implied authority or otherwise, is not binding upon 
the defendant: Canadian Pacific /MV. Co. v. 11 osin (1911), 2 
O.W.N. 610. The receipt does not constitute a sufficient mem­
orandum as required by the Statute of Frauds: first, because 
Pardee was not the agent of the defendant and had no authority 
to sign the receipt; and, again, because the name of the defend­
ant, the person on whose behalf the receipt is now said to have 
been given, did not in any way appear therein, and extrinsic 
evidence cannot be admitted to identify him. Further, the 
receipt docs not contain the terms and conditions of the sale. 
And, besides, the receipt is indefinite and inconclusive. The 
learned trial Judge erred in holding that a certain memoran­
dum made by the defendant in bis own book satisfied the 
Statute of Frauds, and that this memorandum and the receipt 
meant the same thing. The terms of the alleged contract, as 
set forth in the receipt, are too vague and indefinite to be 
specifically performed. I refer to the following cases on the 
Statute of Frauds: White v. Tomalin (1890), 19 O.R. 513, at 
p 521 : Williams v. Laki 1859 . 2 E A B 349; Poller v. Du/- 
field (1874), L.R. 18 Eq. 4; Jarntt v. Hunter (1886). 34 Cli.D. 
182; Filby v. Uounscll, [1896] 2 Ch. 737; Bradley v. Elliott 

1906 . 11 O.L.R. 398; RosenbaumBelson, [1900 2 Ch. 267; 
Thuman v. Best (1907), 97 L.T.R. 239; Chadburn v. Moon 
(1892), 61 L.J. Ch. 674.

A. IV. Anglin, K.C., for the plaintiff. The plaintiff’s ease is 
founded not alone upon the receipt signed by Wilcox & Pardee, 
but upon the memorandum made by the defendant, and upon 
other writings proved at the trial. Pardee was, to the defend­
ant’s knowledge, acting as agent of a probable purchaser, whose 
name was not at the time disclosed to the defendant, and he was 
expressly authorised by the defendant to sell the defendant’s 
equity in the land in question, at the price and on the terms 
mentioned in the receipt and memorandum; and this authority 
to sell carried with it the authority to sign a memorandum in 
writing sufficient to satisfy the Statute of Frauds: Rosenbaum 
v. Belson, [1900] 2 Ch. 267 ; Canadian Pacific II.IV. Co. v. Rosin, 
2 O.W.N. 610; John Griffiths Cycle Corporation Limited v. 
Humber it* Co. Limited, [1899] 2 Q.B. 414. The receipt and the 
memorandum mean the same thing; the difference being in ex­
pression, and not in meaning or substance. Neither the receipt
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nor the memorandum is indefinite or inconclusive : McDonald v. 
Murray (1883-5 . 2 O.R. 573, at p. 681, 11 A II 101, at p. 122. 
The receipt without the counterfoil is sufficient as to parties. 
It discloses both a vendor and a purchaser, and it was proved 
that Pardee was agent for the defendant: Filby v. Ilounsell, 
[1806] 2 Ch. 737; Morgan v. Johnson (1911), 3 O.W.X. 207, at 
p. 300. The defendant is shewn to be the vendor by the counter­
foil, which, with the receipt, formed one document, and they 
arc still to be so regarded, though severed, and the counterfoil re­
tained by the defendant’s agent : Pearce v. Gardner, [1807] 1 
Q.B. 688. Should the counterfoil and receipt be regarded as 
separate documents, their relation may be shewn by parol evi­
dence : Oliver v. Hunting (1800), 44 Cli.D. 205, at p. 209; Ken­
nedy v. Oldham (1888), 15 O.R. 433. The defendant is shewn 
to be the vendor by the correspondence subséquent to the re­
ceipt : Buxton v. Rust (1872), L.R. 7 Ex. 279, at p. 282. The 
defendant’s memorandum is sufficient to bind him under the 
Statute of Frauds. It was made in his own book, in his 
own writing ; and the character contained in the
memorandum, is a sufficient signature under the statute. 
In rc Hoyle, [1893] 1 Ch. 84; Newell v. Radford (1867), L.R. 
3 C.P. 52; In rc Holland, [1002] 2 Ch. 360, at p. 385. There 
was a concluded agreement of sale and purchase. The defend­
ant’s memorandum and his solicitor’s letter of the 23rd June 
arc inconsistent with the defendant’s contention that negotia­
tions were still pending: Rossiter v. Miller (1878), 3 App. Cas. 
1124; Gray v. Smith (1889), 43 Cli.D. 208. “Cash” is a rela­
tive term in real estate transactions. It ordinarily means money 
in exchange for the shewing of title. See Andrews v. Calori 
(1007), 38 Can. S.C.R. 588, and the cases cited therein ; Muss* y 
v. Hornc-Payne (1870), 4 App. Cas. 311. at p. 321 ; McDonald v. 
Murray, 11 A.R. 101.

Douglas, in reply.
Garrow, j.a. June 28, 1012. G ARROW, J.A.:—Appeal by the defendant 

from the judgment at the trial before Clute, J., without a jury, 
in favour of the plaintiff. The action was brought to enforce 
specific performance of an alleged agreement in writing by the 
defendant to sell to the plaintiff certain lands in the town of 
Sault Stc. Marie. The agreement is thus pleaded and set out in 
the statement of claim:—

“2. On or alwmt the 16th day of June, 1911, the defendant 
agreed to sell to the plaintiff, and the plaintiff agreed to buy 
from the defendant, part of lot 19 on the north side of Queen 
street in the said town of Sault Stc. Marie, being the westerly 
half of said lot, south of King street, in the said town, except tin 
westerly 26% feet, for the price of $6,412.50, payable as 
follows: $200 down, balance of $1,937.50 after approval of title
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and documents—portion of equity about $1,000 equally on De- 0NT-

Kept, and March each year until paid. Interest 7 per cent. A
note or memorandum of which agreement is in writing and 
signed by Wilcox and Pardee by John B. Pardee, who were 
thereunto by the defendant lawfully authorised.”

The agreement referred to reads as follows:—
‘Sault Ste. Marie, June lbth, 1911.

“Received from Alfred W. Maybury two hundred dollars, 
a/c purchase 28% ft. x 132, being pt. lot 19, X. Queen adjoin­
ing Sault Star Bldg, on east. Price $225.00 per front ft. Terms 
$200.00 down, bice, of $1,937.50 after approval title and docu­
ments. $500.00 in Sept, and Meh. Bice, of equity, about $1,000, 
equally on Dec. 11 and June 12. Remainder semi-annually, 
about $500.00, in Sept, and Mch. each year until paid. Int. 7 
per cent. Purchase-price $6,412.50.

“Wilcox & Pardee
“by Jno. B. Pardee.’

The defendant denied making the agreement, denied that 
Wilcox & Pardee were, or that John B. Pardee was, his agents, 
or agent, or had his authority to make such an agreement, and 
pleaded the Statute of Frauds as a defence.

At the trial, an application was made by the plaintiff to 
amend by adding to the paragraph of the statement of claim 
before set out these words—“and a further note or memoran­
dum of which is also in writing and signed by the defendant 
which note or memorandum, consisting of an entry made at the 
time by the defendant in his note-book, is as follows :—
“June 15 Sold 28% feet X. Queen to J. B. Pardee

‘Price 225.00 per foot one 1/3 cash 
‘Total purchase-price 6,412.50
“1/3 cash 2132.50
“Balance of O’B. equity payments Dee. &

June. Interest 7 per cent.
“Keenan payments to be assumed as per 

agreement
“Cost of property 4,788.00

‘1,624.50.”
After some evidence had been given, the amendment was 

allowed. This memorandum was unsigned, but it is said the 
“O’B. equity” means the defendant’s equity in the lands; and 
that, therefore, this memorandum, written by himself, in which 
he uses the initials of his name, is a sufficient signature under 
the statute. The memorandum, however, was made in the 
course of the negotiations; and, when made, it is clear that no 
agreement had then been arrived at.
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The learned trial Judge was of the opinion: (1) that the 
defendant had appointed Mr. Pardee his agent, and had author­
ised him to make the agreement in question ; and (2) that the 
agreement referred to and set out in the statement of claim was 
sufficient to satisfy the Statute of Frauds.

Mv difficulty is to accept the first proposition, which, with 
deference, I think was not proved. This proposition seems to 
divide itself into two questions: (1) was Mr. Pardee an agent 
for the defendant for any purpose? and (2), if lie was, was he 
or his firm authorised to make the particular agreement sued 
on? And I think both should he answered in the negative. They 
are both, of course, questions of fact ; and, in dealing with them, 
I am hound to regard the learned trial Judge's statement that 
he prefers the evidence of Mr. Pardee to that of the defendant 
when they differ.

The onus was upon the plaintiff to prove by reasonable evi­
dence an agency in fact. There were and are no circumstances in 
the case to justify a finding that the alleged agency was an 
agency in law, or, in other words, arose by estoppel ; and, indeed, 
no such contention is advanced.

Now what is the evidence? And I will take Mr. Pardee’s 
own statement for it. He says he had frequently acted for the 
plaintiff in buying lands. lie acted for him in making a resale 
of the same lands to Mr. Plummer, at an advanced price. At 
the opening of the negotiations in question he went to the de­
fendant on behalf of the plaintiff. No claim is made that, at 
or prior to that time, he was acting or had any authority to act, 
either personally or for his firm, for the defendant. lie did not 
inform the defendant for whom he was acting, but the conver­
sation implied that he was acting for a principal :—

“I mentioned that my purchaser would like to have an 
answer at once.”

”(J. He never said anything to you about $200 did he? A. 
No; I do not think he did.

“Q. And he never said anything to you about signing any 
receipt did he? A. No.

‘‘Q. You and Mr. O’Brien were dealing at arm’s length, 
were not you? A. We were dealing in the office there.

“Q. You know what I mean? A. No, I do not know what 
you mean by arm’s length.

“Q. You were dealing as one man would with another in a 
business transaction. A. Exactly.

“Q. There was no association between you? A. No.
”Q. There was no common interest ? A. No.
“Q. You were trying to get the best terms you could for 

your client? A. Yes.
“Q. And he was trying to get the best terms he could for 

himself? A. Yes.
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“Q. You for Mavbury, he for O’Brien? A. Exactly.
“Q. He told you lie would not sell unless he had a third 

cash? A. Exactly.
”Q. Which was what you understood? A. Yes.
“Q. And you finally came down to the terms one-third cash? 

A. Exactly.
Q. What did you understand by that? A. A third of the 

total payment.
Q. Cash down on the signing of the agreement? A. I pre­

sume so, yes.
“Q. And. so far as you are concerned, is that all that you

had to do with if ? A. That all.
“Q. Then you signed the receipt, exhibit 3, as you thought, 

in pursuance of some authority given you hv Mr. O’Brien? 
A. No, I signed it as we do generally; we take a deposit when 
we sell property.

“Q. So that that was quite apart from any actual authority 
given you? A. Yes, I cannot recall any actual amount named 
as a deposit by Mr. O’Brien.

“Q. Nothing was said about a deposit, was there? A. Well, 
it went without saying, if we sold the property, we would take a 
deposit.

“Q. That is your usual practice? A. Yes.
“Q. And there was no other mention of any terms or condi­

tions in connection with the agreement than those which you 
have indicated? A. Exactly.”

Then, after the personal interview, what took place was en­
tirely over the telephone:—

“Q. You got as far as stating that Mr. O’Brien rose from his 
desk, and you took that as an intimation that the interview was 
over, and you left? A. I did.

‘‘Q. And you stated that, immediately before that, you 
stated to Mr. O’Brien that the purchaser would consent to the 
increase in the cash payment? A. No, I did not.

“Q. What was said? A. Mr. O’Brien said to me after 
rising from his desk that he would call me up in the evening 
and let me know the best terms he would sell on—the best cash 
payment . . .

4‘0. Mr. O’Brien did not call you up? A. Mr. O’Brien did 
not call me up that evening. On the following morning I called 
Mr. O’Brien up at his hotel. I was informed that he was not 
in. I left word for him to call me up when he did come in. He 
did so, I should say in the neighbourhood of ten or fifteen minutes 
afterwards. He stated to me that he would sell on the proposed 
terms of a third down, the balance of his equity, about $1,000, 
in December, 1011, and June, 1012. at 7 per cent, interest, and 
the purchaser assume Mr. Keenan’s payments under Mr.

27

ONT.

C. A. 
1912

Maybubt
r.

O'Rbien.

Oarrow, J.A.

18—6 D.L.B.



274 Dominion Law Reports. ,6 D.L.R.

ONT.

C. A. 
1912

Matbuby
».

O'Hrien.

Oarrow, J.A.

Keenan’s agreement. I informed Mr. O’Brien over the tele­
phone that, if I could sell on those terms, I would do so without 
consulting him further. He said that was satisfactory. Mr. 
May bury came into the office a few minutes afterwards, and I 
told him I was able to sell Mr. O’Brien’s property at the price 
of $225 a foot under the terms as he stated to me. Mr. Maybury 
stated to me that he would take the property. I then called up 
Mr. O’Brien, got him on the ’phone in Mr. Maybury’s presence, 
and told him that I had sold the property. Mr. O’Brien answered 
‘All right.’ 1 asked him who was looking after his interests in 
the matter, and he informed me that Boyce & Ilayward—

“Q. What next? A. Mr. Maybury then gave me $200—a 
cheque for $200—to bind the bargain, and I gave him a receipt 
for it.”

I am wholly unable, even without the defendant’s denial, to 
see in this evidence, which is the whole story upon that branch 
of the case, any reasonable evidence that the defendant ap­
pointed or agreed to appoint Mr. Pardee or his firm his agents. 
A man is not to have an agent thrust upon him in that way. The 
appointment necessarily results from a contract, in which there 
must appear in some shape an offer upon the one hand and an 
acceptance upon the other, out of which there grow the mutual 
rights and responsibilities of the relation. Down to the conver­
sation over the telephone, there is not the very slightest room 
even to pretend that either party contemplated the alleged 
agency. Mr. Pardee was there in the defendant’s office as the 
representative of the plaintiff, and of him alone. He was the 
“purchaser” who wanted an immediate answer, and it was in 
his interests, and not the defendant’s, that Mr. Pardee haggled 
over the down-payment with the defendant, which he wished 
to have reduced. The defendant’s impression of what occurred 
is set out in the memorandum in his note-book before set out. 
put in by the plaintiff, which he says he read over to Mr. Pardee, 
who does not, so far as I see, deny the statement, in which the 
defendant states that the sale was to Mr. Pardee himself. This 
memorandum, fairly read, is utterly inconsistent with an agency 
such as that alleged, or of any other kind.

Then, in the conversation by telephone, the expressions. “1 
informed Mr. O’Brien that, if I could sell on these terms. 1 
would do so,” and, “I told him I had sold the property,” and 
the defendant’s reply, “All right,” are to be read in conjunc­
tion with the earlier course of the negotiations, and are, I think, 
perfectly consistent with Mr. Pardee still being, in the defend­
ant’s opinion, the agent only of the purchaser, and are wholly 
insufficient, in the light of all the evidence, to create, in such an 
obscure and indirect manner, the important relation now 
claimed for them of also making him the agent of the vendor.
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Then, upon the second question, ns to the alleged authority 
to make the particular agreement which was made. The instruc­
tion, on Mr. Pardee’s own shewing, was to make an agreement 
upon the term (among others) of one-third cash on signing the 
agreement, and he made no such agreement. What he did make 
was an agreement stipulating for .$200 down, and the balance 
of the one-third cash payment when the title and documents 
were accepted. I cannot, with deference, agree that these mean 
the same thing. It is, however, not exactly that, but whether 
an explicit instruction has been followed. It is, in other words, 
a question of power and authority pure and simple; and, in my 
opinion, there was no power or authority to substitute for one- 
third cash on signing the agreement, the term of $200 down 
and the balance when the title and documents were accepted.
The latter, doubtless, had, in Mr. Pardee’s eyes, the merit of 
giving him so much of the defendant’s money in hand, in ease 
there should subsequently be a dispute about his agency for 
the defendant, and its resulting commission, which if he did 
not claim, he would be a very unusual agent.

Upon the whole, and without entering upon some of the 
other matters discussed before us, which, in my opinion, become 
unimportant in the view which I take of the facts, I think, for 
the reasons I have given, that the appeal should be allowed and 
the action dismissed with costs.

MaCLAREN, J.A. :---1 agree. Macltran, J.A.

Meredith, J.A. :—Accepting as accurate, as the learned trial Meredith, j.a. 

Judge did. the testimony of the witness Pardee as to his con­
versation, by telephone, with the defendant, referring to the sale 
in question, this witness was authorised by the defendant to sell 
the land in question, on the terms they had before discussed. It 
can mean that and cannot mean anything else.

But one of the terms was that one-third of the whole price 
was to be paid in cash. The agreement in question provides for 
payment of “$200 down, balance of $1,937.50 after approval 
title and documents.” It is contended that these terms are 
substantially the same; that “after approval title and docu­
ments” is the same as “cash;” and, if the whole of the one- 
third of the price were to be paid on approval of title and 
documents, there might he a good deal to be said in favour of 
the contention; whether enough to support it or not need not 
be considered ; for, if it be so, then the agent has departed from 
the terms in accepting $200 down. If the cash payment were 
made on accepting title, it would come into the hands of the 
vendor himself if he desired it; as the agreement is made, it 
may never come to his hands; I can find in the evidence no
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ately split the single cash payment into a “down” payment and 
a payment on completion of the sale, with the advantage to him 
of having $2<M) in hand, an advantage of some substantiality in

Meredith. J.A. case of disputation as to a right to commission upon the sale.
On this ground 1 would allow the appeal.

Magee, J.A. 
Lennox. J.

Magee, J.A., and Lennox, J., concurred.

Appeal allowed.

ONT. REX v. HONAN.

G. A.
1912

Ontario Court of Appeal. tin non. War Ian n, .Weird it h. Magee, 4., and
Lennox, J., ad hoe. June 18, 1912.

1. Criminal law (§ Il II—19)— Summary trial—Absolute jurisdiction.
A person charged under sees. 227 and 228 Criminal Code, 19041, ch. 

14(1. with keeping a com mon betting house, may without his consent, 
under secs. (141, 77.1 and 774 of the Code, as amended by 8 and V 
Edw. VII., be summarily tried by a police magistrate, absolute 
jurisdiction to try such oltence without a jury having been con­
ferred upon such ollicial by secs, (141, 67.1, and 674 of the Cr. Code, 
1906.

| Hex v. Lee liuey, 1.1 Can. Cr. Cas. 80, 15 O.L.R. 2.15, specially re­
fer red to.]

2. Evidence (§ V—510)—Articles obtained under search warrant—
Regularity ok warrant.

Vpon a trial for keeping a common betting house in violation «if 
sees. 227 and 228 of the Criminal Code, R.S.C. 1900. ch. 140, articles 
for recording Ms which were seized upon the premise* by police olti 
cers. are admissible in evidence against the prisoner, irrespective of 
a claim by the accused that the alleged search warrant was illegal 
and that the police officers had obtained possession of the articles by 
means of their own trespass.

| Rex v. White (1908), 15 Can. Cr. Cas. .10, 18 O.L.R. 640, specially 
referred to.]

Statement (’a8K stated by George Taylor Denison, Esquire, Police Magis­
trate for the City of Toronto, tvs follows:—

“On the 28th February, 1912, John Honan and Thomas 
Honan were charged before me, upon an information charging 
that the said John Honan and Thomas Honan, in the month of 
February, 1912, at the City of Toronto, in the County of York, 
did, contrary to law, keep a common betting-house at No. 125 
Jarvis street, contrary to sec. 227 of the Criminal Code; upon 
which charge the said accused ask<i<l leave to exercise their right 
to elect to lie tried by a jury, which I refused, upon the ground 
that my jurisdiction to try the accused was absolute without their 
consent. The defendants thereupon pleaded ‘ not guilty’; and I
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thereupon proceeded to try them summarily upon the charge afore­
said.

“On the said 28th February, 1912, upon hearing the evidence 
submitted on behalf of the Crown—the accused not having given 
or tendered any evidence in their defence—I found them both 
‘guilty’ of the offence with which they were charged, and I con­
victed them accordingly, and sentenced them each to pay a fine 
of $10 and costs or to imprisonment for thirty days in the common 
gaol.

“Upon the arraignment of the accused before me on the said 
28th February, they (by their counsel) submitted that they could 
exercise the right to elect to be tried by a jury upon the charge 
aforesaid, and stated that they desired to exercise such right and 
wished to be tried by a jury; but I ruled that the accused had 
not the right to elect to be tried by a jury, and that I had absolute 
jurisdiction and right under secs. 227 and 228 ami clause (/) of 
sec. 773 and sec. 774 of the Criminal Code to try the accused sum­
marily without their consent; and 1, accordingly, refused the 
accused the right to elect.

“Upon the trial of the said accused l>efore me, then* was 
tendered on behalf of the Crown evidence consisting of certain 
articles marked ils exhibits 1, 2, 3, and 4, which are forwarder! 
herewith, and are made part of this stated ease*, as evidence against 
the accused. The said exhibits, according to the evidence, 
had l>een seized, as it was alleged, under the provisions 
of sec. t>41 of the Criminal Code, by certain police constables of 
the City of Toronto, who entererl the premises of the accused; 
and the said exhibits were, under the provisions of zees. G41 and 
G42 of the (’ode, tendered as evidence against the accused upon 
the charge aforesaid; and I admitted the said exhibits as such 
evidence, against the objection of counsel for the accused that the 
provisions of secs. G41 and G42 had not been complied with.

“It appeared by the evidence that the chief constable of the 
City of Toronto, and also the deputy chief constable, were in the 
city on the 13th February, 1912 (the day upon which the police 
constables referred to in the next preceding paragraph entered 
the premises of the accused and seized the said exhibits), during 
the whole day, and acted in the perfonnance of their duties, but 
that the seizure of the exhibits aforesaid was not made by th#-m 
or under their direction, or by or under the direction of either of 
them, but was made by an inspector of police—a police constable 
named (ieorge Kennedy—or under his direction, neither the 
chief constable nor the deputy chief constable l>eing present.

“Counsel for the accused objected to the admission of the 
said exhibits as evidence against the accused, upon the ground 
that my warrant or order purporting to authorise (ieorge Kennedy, 
police inspector, to act in the absence of the chief constable and 
deputy chief constable, was wrongfully and improvidently issued,
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in that the persons designated by the statute were not absent, as 
provided by the statute, and that the seizure of the articles marked 
as exhibits 1, 2, and 3, was not made by or under the direction 
of the chief constable or the deputy chief constable aforesaid, 
or of any other person authorised under sec. 041 of the Criminal 
Code to make such seizure; but I overruled this objection, and 
admitted the said exhibits as evidence against the accused.

“At the request of counsel for the accused, I hereby reserve 
the following questions of law for the opinion of the Court of 
Appeal :—

“1. Had I the right to refuse to allow the accused to elect to 
be tried by a jury, and to try them summarily, without their 
consent?

“ 2. Had I the right, under the provisions of sec. 041, to author­
ise George Kennedy, a police inspector, to act in the absence of 
the chief constable and deputy chief constable, they being in the 
city attending to their ordinary police duties on the day of such 
authorisation and seizure?

“3. Was I right in admitting as evidence against the accused 
the exhibits hereinbefore mentioned so seized?

“The report in writing of the chief constable for the City of 
Toronto to me, the information and complaint before me, the 
warrant or order or authority issued by me pursuant to the said 
report, the conviction of the accused, and the evidence, including 
the said exhibits, are forwarded herewith and made part of this 
stated case.”

The report of the chief constable, addressed to the Police 
Magistrate, was in these words: “I have the honour to report 
to you that there are good grounds for believing and I do believe 
that a building occupied by John Honan, in the City of Toronto, 
is kept or used as a common betting-place; and I hereby apply 
for authority to proceed against the said premises under secs. <>41 
and 642 of the Criminal Code.”

The authority signed by the Police Magistrate was as follows: 
“I hereby authorise George Kennedy, police inspector of the 
City of Toronto deputed to act in the absence of the chief con­
stable or deputy chief constable of said city, to enter the above- 
named premises and to proceed against the same under the pro­
visions of secs. 641 and 642 of the Criminal Code.”

George Kennedy, sworn as a witness at the trial of the accused, 
produced the articles marked as exhibits, referred to in the case, 
which, he deposed, were found on the person of John Honan and 
upon the premises. They were slips and racing forms and other 
papers apparently used for the purpose of recording bets.

Section 227 of the Criminal Code, R.S.C. 1906, ch. 146, defines 
a common betting-house.

Section 228, as amended by 8 & 9 Edw. VII. ch. 9 (schedule), 
provides: “Every one is guilty of an indictable offence and liable
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to one year’s imprisonment who keeps any disorderly house, that 
is to say, any common bawdy-house, common gaming-house, 
common betting-house or opium joint, as hereinbefore defined.”

Section 641: “If the chief constable or deputy chief constable 
of any city ... or other officer authorised to act in his 
absence, reports in writing to . . . the Police . . . Magis­
trate . . . that there are good grounds for believing and that 
he does believe that any house, room or place within the said 
city . . . is kept or used as a common . . . betting- 
house, as defined in section . . . 227 . . . such . . . 
Police . . . Magistrate . . . may, by order in writing,
authorise the chief constable, deputy chief constable, or other 
officer as aforesaid, to enter any such house . . . and to take 
into custody all persons who are found therein, and to seize . . .
all tables and instruments of . . . betting . . . and to bring 
the same before the person issuing such order, or any Justice, to 
be by him dealt with according to law . . .”

Section 773, as amended by 8 & 9 Edw. VII. ch. 9 (schedule) :—
“Whenever any person is charged before a magistrate,— . . . 

“ (/) with keeping a disorderly house under section 228 . . . 
“the magistrate may, subject to the subsequent provisions 
of this Part, hear and determine the charge in a summary 
way.”

Section 774, as amended by 8 & 9 Edw. VII. ch. 9 (schedule):—
“The jurisdiction of the magistrate is absolute in the case 

of any person charged with keeping a disorderly house, or with 
being an inmate or habitual frequenter of a common bawdy- 
house, and does not depend on the consent of the person charged 
to be tried by such magistrate, nor shall such person be asked 
if he consents to be so tried.

“2. The provisions of this Part do not affect any absolute 
summary jurisdiction given to Justices by any other Part of this 
Act.”

T. J. W. O'Connor, for the defendants, argued that the Police 
Magistrate had not the right, under secs. 773 and 774 of the Code, 
to refuse the accused a trial by jury. Prior to the amendments 
made in 1909, this was settled by Rex v. LeeGuey (1907), 13 Can. Cr. 
Cas. 80, 15 O.L.R. 235, following The Queen v. France (1898), 1 Can. 
Crim. Cas. 321; and the amendments in question do not give the 
magistrate the jurisdiction which he has claimed in this case. The 
magistrate had no right, under sec. 641, to authorise1 the inspector 
to seize the articles marked as exhibits, as the chief constable and 
his deputy were not “absent” within the meaning of the section ; 
and, as the exhibits were illegally seized, the magistrate was not 
authorised to use them as evidence: lioscoc’s Crim. Evid., 13th 
ed., pp. 195, 196; The Queen v. Luehington, Ex p. Ottot [1894] 
1 Q.B. 420.

J. R. Cartwright, K.C., and E. Rayly, K.C., for the Crown, ar-
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gued that the amendments to sees. 773 and 774, made by 8 & 9 
Edw. VII. ch. 9, gave the magistrate the absolute jurisdiction 
which he had assumed, and that he had not erred in admitting 
the evidence in question: Ex p. Cormier (1909), 17 Can. Crim. 
Cas. 179.

June 18. The judgment of the Court was delivered by Mere­
dith, J.A.:—The purpose of the amendments to secs. 773 and 774, 
made in the year 1909, was to make those sections applicable to 
such a case as this and others of the same character: to change 
the law in this respect from that which this Court had then 
recently, and a Quebec appellate Court had long before, held it 
to be, to that which in those cases it was contended for the Crown 
that it was: and the only question now is, whether Parliament 
has sufficiently expressed that purpose in the language used in 
making the amendments.

In the plainest words possible, it has made sec. 773 cover 
such a case as this; that is unquestionable; but it is urged that 
the change made in sec. 774 is not sufficient for that purpose. 
In that contention I am quite unable to agree.

Section 773 enumerates in detail the charges which a “magis­
trate” may hear and determine in a summary way ; and plainly 
included in them is the charge in question in this case, which is 
described as keeping a disorderly house under sec. 228; and that 
section, in plain terms, comprises any common bawdy-house, 
common gaming-house, or common betting-house, as in previous 
sections defined.

Then sec. 774 proceeds to make the jurisdiction of the magis­
trate, conferred upon him by sec. 773, “absolute” in the case 
of keeping a disorderly house ; that is, in the case of keeping a 
disorderly house, as set out in the preceding section conferring 
the jurisdiction, that jurisdiction is to be absolute; and the re­
modelling of sec. 774, in respect of inmates and frequenters, makes 
it quite plain also that, in framing these amendments, due regard 
was had to that which was, in these respects, pointed out in the 
case of Iicx v. Lee Guey, 15 O.L.R. 235, 13 Can. Or. Cas. 80, to 
which I have already adverted.

So that, in my opinion, the charge in this case is clearly one 
covered by sec. 774 as well as 773, as amended in the year 1909: 
8 & 9 Edw. VII. ch. 9 (schedule); and, therefore, the “magis­
trate” had “absolute” jurisdiction.

Nor can I think that the magistrate erred in admitting the 
evidence objected to; the question is not, by what means was the 
evidence procured ; but is, whether the things proved were evi­
dence; and it is not contended that they were not; all that is 
urged is, that the evidence ought to have been rejected, because 
it was obtained by means of a trespass—as it is asserted—upon 
the property of the accused by the police officers engaged in this 
prosecution. The criminal who wields the “jimmy” or the
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bludgeon, or uses any other criminally unlawful means or methods, 0NT
has no right to insist upon being met by the law only when in o.
kid gloves or satin slippers; it is still quite permissible to “.set 1912 
a thief to catch a thief:” see Hex v. White (1908), 18 O.L.R.
640, 15 Can. Or. Cas. 30. R*x

This disposes of the first and third questions adversely to the Honan.
accused, and makes it unnecessary to consider the second; though M.redithTj.A. 
I may add that, if magistrates will endeavour to give to the plain 
words of statutes their plain meaning, without letting that which 
may or may not suit their conveniences, or that which in their 
narrower environments may seem to lie a better law, sway them, 
they will not find much difficulty in pursuing the right course.

Convictions affirmed.

WALLACE v. DAY. ALTA
Alberta Supreme Court, Walsh, ./., in Chambers. August 29, 1912. g ç

1. I..XXDIOBI) AND TENANT < § III E—115)—OVKRIIOLUINU TENANT—SUM- 1912
MAHY PROCEEDINGS.

Alberta Rule 469 iJudicature Ordinance Rules), under which sum­
mary proceedings by way of originating sumnmna may be taken to re­
cover |H>sse9sinn from an overholding tenant, does not authorize the 
court t<> fix or order payment of a sum to he paid for use and occupation 
of the premises during the overholding period.

Hearing of an originating summons upon an application by Statement 
a landlord for an order for possession of demised premises against 
the defendants as overholding tenants under rule 469 of the 
Judicature Ordinance, N.W.T. Ord. (Alta. Consol. 1911).

IV. 8. Davidson, for the plaintiff.
F. 8. Albright, for the defendants.

Walsh, J. :—The defendants were originally in possession of waiah. j. 
the premises in question, under a lease in writing for a term 
which expired on the 17th May. 1912. In March of this year, 
negotiations took place between them whereby the defendants 
would take a lease of these and certain other premises, hut it is 
admitted that nothing came of them. Tin* defendant Harry Day 
swears that, when this arrangement fell through, it was verbally 
agreed with the plaintiff that he would give them a new lease 
of the premises covered by the old lease, for twelve months from 
the date of its expiry. The plaintiff denies this in his affidavit 
and upon his cross-examination before me. The onus of estab­
lishing this contention is upon the defendants, and I do not 
think that they have satisfied it. I find, therefore, that they 
have failed to prove this agreement: and it is, therefore, un­
necessary for me further to consider it. The plaintiff, therefore, 
if nothing further had occurred, was entitled to possession on
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ALTA. the 18th May last. The defendants, however, remained in pos- 
S (7. session with the plaintiff's consent until the end of July. It is
1912 admitted that they paid and the plaintiff accepted the rent to
----- the 18th July, at the same rental as that reserved by the expired

WAU.A.K ,p|lj|e

Day. On the 17th June, a notice was given to the defendants to
wIwTj vacate the premises “one month from the 18th day of June,

11)12.”
The parties again disagree as to the circumstances under 

which his subsequent possession was held and this subsequent 
rent was paid. The affidavit of the defendant Harry Day (who 
is the only one of the defendants to testify) inferentially at­
tributes the payments to the new lease of which I have spoken. 
The plaintiff’s wife, to whom these payments were made and 
who looked after her husband’s interests in the matter at that 
time, in his absence from the country, swears that, before the 
18th May, she told this defendant that he could not have a new 
lease, as her husband required the premises for his own business, 
luit that she was going to see her husband, and would give him a 
definite answer by the 27th May, and that the defendants could 
occupy the premises in the meantime, on their agreement to 
vacate at any time upon receiving notice. She says further that, 
about the 27th May, she told them that the plaintiff had decided 
to use the premises in his own business, and that they would 
have to vacate at an early date, but that she would give them 
thirty days’ notice, and that the rent was accepte *r under 
these circumstances. She swears that she allowed the defendants 
to remain in possession from the 18th July until the end of that 
month, at their request, ami upon the representation that they 
hail secured other premises of which they could not obtain pos­
session until the 1st August. I accept her version of these cir­
cumstances as the correct one. It is not asserted that she took 
any part in or hail any knowledge of the alleged agreement for 
the new lease. The defendant admits that when he spoke to her 
nlMiut this new lease, she said that she was going to Spokane in 
a couple of weeks and would sec her husband about it. and that 
the first of these two payments was made to her two days after­
wards, Ik*fore she had gone to Spokane or learned anything of 
the matter from the husband. He further admits that, on her 
return to Calgary about the end of May, she told him that her 
husband had not yet decided about the least*, and that she might 
have to tell the defendants to get out of the premises. This was 
followed shortly afterwards by the notice to quit to which I have 
referred.

The conduct of the plaintiff and his wife after the expiry of 
the old lease, whether viewed in the light of their own or of the 
defendants’ version of it, harmonizes so thoroughly with their

41
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contention as to the arrangement that was in force during that 
period, that I have absolutely no hesitation in accepting theirs as 
the correct presentment of the facts. It appears from the cross- 
examination of the defendant Harry Day that in July he was 
looking for other premises, which is some corroboration of Mrs. 
Wallace’s evidence. I do not attach any weight to the affidavit 
of Kilcup, who swears that, about the 28th July, Mrs. Wallace 
said to Day in his (Kilcup’s) presence, speaking of the alleged 
verbal lease, “It is no good, because you have no witness.” It 
is not suggested that she had any personal knowledge of the 
matter, and her statement, which was in reply to a remark of 
the defendant, represented, I think, her idea of the legal effect of 
the defendant’s contention as made by him to her, rather than 
a statement of fact in connection with the disputed agreement.

I find that the defendants’ holding over after the 17th May 
was under an express agreement that they would vacate upon 
thirty days’ notice; that notice was properly given, under which 
the plaintiff became entitled to possession on the 18th July; that 
the further holding over after that date was under an express 
agreement, under which they were bound, without further 
notice, to deliver up possession by the end of July; and that their 
possession since then has been wrongful and without colour of 
right.

An order will, therefore, go in favour of the plaintiff for 
possession with costs.

The summons asks for an order that the defendants pay 
to the plaintiff damages for their wrongful possession. Rule 

of the Judicature Ordinance, under which this summons 
was issued, only authorizes proceedings by way of originating 
summons “to recover possession of demised premises from an 
overholding tenant.” 1 do not think that I can, on this appli­
cation, order the payment by the defendants of the amount to 
which the plaintiff is entitled for the use and occupation of the 
premises since the 18th July, to which date the rent was paid. 
The defendants will, I think, lie well advised to pay, ami the 
plaintiff will be well advised to accept payment, at the rate of 
$100 per month from the 18th July to the date when possession 
is surrendered, without further litigation.

The affidavits of I. W. McArdle and Eva Trahan, which were 
not used on the argument, were improperly filed after the argu­
ment, and must be removed from the files, and the plaintiff will 
not be allowed any costs in respect of them.

ALTA.

s. c.
1012

Wallacb

Day.

Walih, J.

Onhr for possession.
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Ontario High Court. Trial before Falvonbridge, C.J.K.D. July 12, 1912.

1. Waters (§1113—76)—Right to land formed i«y alluvion or gained
BY THE RECESSION OF WATERS—CONTIGUOUS OWNERS -BOUNDARIES
—Encroachment.

Land formed by alluvion or gained by the recession of water la- 
longs to the owner of the contiguous land, to which the addition is 
made, and. conversely, land encroached upon by navigable waters 
ceases to lielong to the former owner, on the principle that one who 
derives an advantage should also bear the burden, but, when the 
boundary of the land along the shore is clearly and rigidly fixed by 
deed, survey, or otherwise, the principle does not apply, and the 
owner thereof, who cannot gain by alluvion or recession, does not 
lose by eneronenment.

( Ur Hull ami Selby Itailiray, 5 M. & YV. .'127, discussed and followed ; 
Foster v. Wright, 4 (MM). 43H, distinguished ; Widdecombe v. Chiles, 
73 S.YV. 444. not followed; see also Gould on Waters, 3rd ed., par. 
155, p. 306; and Theobald's Law of Lund, p. 37.]

2. Parties (§ 1 A4—48)—Necessity of joining Attorney-General—
Trespass—Encroachment on land iiy navigable waters.

The Attorney-General is not a necessary party to an action for 
trespass to land, where the defendant sets up that the land in ques­
tion. though formerly the property of the plaintilL has been en­
croached upon by navigable waters and has become the property of 
the Crown, and justifies the alleged trcsjwss under a lease thereof 
from the Crown subsequent to the plaintiff's patent.

Slaloment Action by the Volcanic Oil and Gas Company, John ( 1. Carr, 
and the Union Natural Gas Company of Canada Limited (added 
by order in Chambers), plaintiffs, against Chaplin and Curry, 
defendants, for a declaration of the plaintiffs’ right of ownership 
of certain lands, and for an injunction and damages in respect of 
trespasses alleged to have been committed by the defendants 
thereon.

Judgment was given 1er the plaintiffs.

G. F. Shepley, K.C., and J. G. Kerr, for the plaintiffs.
0. L. Isem8, K.C., for the defendant Curry.
TV. Stanworth, for the defendant Chaplin.

Kali on bridge, 
C.J. July 12, 1012. FalconBRidoe, C.J.:—The plaintiffs the 

Volcanic Oil and Gas Company carry on business in the counties 
of Kssex and Kent in the production and sale of petroleum and 
natural gas; the plaintiff Carr is a farmer; the defendant ( 'haplin 
is described as a wheel manufacturer; the defendant Curry is 
an oil and gas drilling operator.

The plaintiff Carr is the owner and occupant of the westerly 
half of lot 178, Talbot road survey, in the township of Romney. 
It was granted by the Crown by patent dated the 29th January, 
1825, to Carr’s predecessor. The lands are described in the 
patent in manner following, that is to say: “All that parcel or 
tract of land situate in the township of Romney, in the county of
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Kent, in the western district in our said Province, containing by 
admeasurement one hundred acres, be the same more or less, 
being the south-easterly part of lot number 178 on the north­
westerly side of Talbot road west, in the said township, together 
with all the woods and waters thereon lying and being, under the 
reservations, limitations, and conditions hereinafter expressed, 
which said one hundred acres are butted and bounded or may be 
otherwise known as follows, that is to say: commencing at tin; 
north-westerly side of the said road in the limit between lots 
numbers 177 and 178 at the easterly angle of the said lot 178; 
thence on a course about sixty degrees west along the north- 
westerly side of the said road twenty chains seventy-one links 
more or less to the limit between lots numbers 178 and 170; 
thence north forty-five degrees west sixty chains more or less to 
the allowance for road between the townships of Romney and 
Tilbury East; thence east twenty-nine chains more or less to the 
limit between lots numbers 178 and 177; thence south forty-five 
degrees east 47 chaind more or less to the place of beginning.”

The plaintiffs claim that the original Talbot road, which 
formed the south-westerly boundary of the lands included in 
the above patent, ran near the bank of Lake Erie, which at this 
point is many feet above the beach, and rises perpendicularly 
therefrom, having a clay front facing the waters of the lake. 
The plaintiffs further allege that along the shore of Lake Erie, 
in that locality, the waters of the lake have been encroaching 
upon the lands, undermining the bank, causing it to subside, 
and then gradually washing it away; that, by reason of this 
encroachment of the lake, Talbot road at an early period grew 
dangerous and unsafe for public travel, until, about the year 
1838, it was abandoned as a means of public travel, and a new 
road, which has for many years been known as the Talbot road, 
was opened up and dedicated to public travel; that this road 
still continues to be the travelled road known as Talbot road, 
but the original Talbot road across the lake front has long since 
been washed away by the waters of the lake, and now those waters 
have advanced beyond where they were at the time of the original 
Talbot road survey; so that they have washed away the reserve 
left in front of the Talbot road, also the Talbot road itself and 
some rods of the front of the surveyed lots; so that now so much 
of the lands patented to Carr’s predecessor, ami now owned by 
him, as are now above the waters of Lake Erie, border on the waters 
of the lake, and not on the original Talbot road.

The above statements are denied by the defendants, but I 
find them to have been proved, as I shall hereinafter state.

On or about the 4th July, 1908, the plaintiff Carr executed 
and delivered to the plaintiffs the Volcanic company a grant and 
demise of the exclusive right to search for, produce, and dispose 
of petroleum and natural gas in, under, and upon the said lands, 
together with all rights and privileges necessarv therefor, etc.
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By instrument under the Great Seal of the Province of Ontario, 
dated the 1st August, 1911, known as Crown lease number 1836, 
the Government of the Province demised and leased unto the 
defendant Chaplin, his heirs, executors, etc., the whole of that 
parcel or tract of land under the waters of Lake Erie in front of 
this lot, amongst others (the particular description of which is 
set out in paragraph 6 of the statement of defence of Curry).

About the month of September, 1911, the defendant Chaplin 
made a verbal contract with the defendant Curry for putting down 
a well for the production of petroleum and natural gas in and upon 
the lands so demised by the Crown to Chaplin; and ( 'urry, acting 
under such contract, entered upon what the plaintiff Carr claims 
to be his land, with men and teams, and constructed a derrick 
and engine-house, etc.

The plaintiffs, claiming that this entry was wholly unlawful, 
made objection thereto; and, on the defendants persisting in 
their operations, the plaintiffs obtained all injunction from the 
local Judge, which injunction was continued until the trial. The 
plaintiffs now ask: (1) that the injunction be made perpetual; 
(2) a declaration of their rights as to the ownership of the land, 
and as to riparian rights; and (3) damages.

The defendants claim that, if the waters of the lake have washed 
away the bank and encroached in and upon lot 178, the lands 
up to the foot of the high bank liefore-mentioned Incarne the 
property of the Crown, and that the south-westerly external 
boundaries of the lot shifted as the waters of the lake encroached 
thereon, giving full right to the Crown to enter into the Crown 
lease liefore-mentioned.

The point involved is extremely interesting, and is one which, 
if I correctly apprehend the English and Canadian cast's, has 
never yet been expressly decided, either in the old country or here.

The surveyors who were called all agree that, by reason of the 
original survey having been made so long ago, and of the disap­
pearance of original monuments, etc., they could not now lay out 
upon the land and water, as they now exist, the old Talbot road. 
Numerous witnesses were called who remembered that road ami 
could speak of its liounilaries, and of the erosion of the beach 
causing the road to l>e carried away north to its present position- 
many rods north of its original situs. The evidence is overwhelm­
ing (I disregard the curious evidence of Samuel Cooper), ami I 
find it to be the fact that the locus now in controversy is part of 
the lot 178 north of the old Tall>ot road.

Having come to this conclusion, it follows that, if the plaintiffs* 
contention in law is well founded, it is quite immaterial whether 
or not the construction of the derrick is entirely in the water, or 
partly in the water and partly on the beach—the fact Iwing that 
it is on Carr’s property.
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In Gould on Waters, 3rd ed., para. 155, pp. 306 to 310, in­
clusive, after stating the general rule that “land formed by 
alluvion, or the gradual and imperceptible accretion from the 
water, and land gained by reliction, or the gradual and imper­
ceptible recession of the water, belong to the owner of the con­
tiguous land to which the addition is made,” and that “con­
versely land gradually encroached upon by navigable waters 
ceases to belong to the former owner,” quoting the maxim Qui 
sentit onus debet sent ire commodum, the author proceeds (p. 309): 
“But when the line along the shore is clearly and rigidly fixed 
by a deed or survey, it will not, it seems, afterwards be changed 
because of accretions, although, as a general rule, the right to 
alluvion passes as a riparian right.”

In Saulet v. Shepherd (1866), 4 Wall. (U.S.) 502, it was held 
that the right to alluvion depends upon the fact of contiguity of 
the estate to the river—where the accretion is made before a strip 
of land bordering on a river, the accretion belongs to it and not 
to the larger parcel behind it and from which the strip when sold 
was separated; citing at length the judgment in a case of Gravier 
v. City of New Orleans, which is in some little known report not 
to be found in our library at Osgoode Hall.

In Chapman v. Hoskins (1851), 2 Md. Ch. 485, the general 
rule is stated as follows (paragraph 2, head-note): “Owners of 
lands bordering upon navigable waters are, as riparian proprietors, 
entitled to any increase of the soil which may result from the 
gradual recession of the waters from the shore, or from accretion 
by alluvion, or from any other cause; and this is regarded as the 
equivalent for the loss they may sustain from the breaking in, 
or encroachment of the waters upon their lands.”

Now, in the case in hand, the plaintiffs say that they could 
gain nothing by accretion, by alluvion, or other cause ; and, 
consequently, they should not lose by encroachment of the water 
upon their land, to which fixed termini were assigned by the grant 
from the Crown. This doctrine seems to be well supported by 
decisions of Courts which are not binding upon me, but which 
command my respect, and which would seem to be accurately 
founded upon basic principles.

In Smith v. St. Louis Public Schools (1860), 30 Mo. 290, the 
principle is very clearly stated : “The principle upon which the 
right to alluvion is placed by the civil law—which is essentially 
the same in this respect as the Spanish and French law, and also 
the English common law—is, that he who bears the burdens of an 
acquisition is entitled to its incidental advantages; consequently, 
that the proprietor of a field bounded by a river, being exposed 
to the danger of loss from its floods, is entitled to the increment 
which from the same cause may lie annexed to it. This rule is 
inapplicable to what are termed limited fields, agri limitati; that 
is, such as have a definite fixed boundary other than the river,
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such as the streets of a town or city.” The reference in the judg­
ment to the English common law is not quite so positive as the 
head-note states it. The Judge (Napton) in the course of a very 
learned opinion says (p. 300): “It will be found, indeed, that upon 
this subject the Roman law, and the French and Spanish law 
which sprung from it, are essentially alike, if we except mere 
provincial modifications; and it is believed that the English 
common law does not materially vary from them. This uniform­
ity necessarily results from the fact that the foundation of the 
doctrine is laid in natural equity.” In saying this he may have 
had in his mind the language of Blackstone, to be now found in 
book 2, Lewis’s ed., pp. 201-2; although he does not cite him. 
There are some earlier English authorities to which I shall refer

Then there is a case of Bristol v. County of Carroll (1880), 
95 111. 84 (para. 3 of head-note): “3. To entitle a party to claim 
the right to an alluvial formation, or land gained from a lake by 
alluvium, the lake must form a boundary of his land. If any 
land lies between his boundary line and the lake, he cannot claim 
such formation.”

In I)oe dem. Commissioners of Beaufort v. Duncan (1853), 1 
Jones (N.C.) 234, at p. 238, Battle, J., says: “Were the allega­
tions supported by the proof, an interesting question would arise, 
whether the doctrine of alluvion applies to any case where a water 
boundary is not called for, though the course and distance, called 
for, may have been coterminous with it? We do not feel at 
liberty to decide the question, because we are clearly of opinion 
that the evidence given on the part of the defendant does not 
raise it.”

Cook v. McClure (1874), 58 N.Y. 437, is a judgment of the 
Court of Appeals of the State of New York. The head-note is as 
follows: u It seems, the rule that, where a boundary line is a stream 
of water, imperceptible accretions to the soil, resulting from 
natural causes, belong to the riparian owner, applies as well where 
the boundary is upon an artificial pond as upon a running stream. 
In an action of ejectment, plaintiff claimed under a deed convey­
ing premises upon which was a mill and pond. The boundary 
line along the pond commenced at ‘a stake near the high-water 
mark of the pond,' running thence ‘along the high-water mark 
of said pond, to the upper end of said pond.” Held, that the line 
thus given was a fixed and permanent one, and did not follow the 
changes in the high-water mark of the pond; and that defendant, 
who owned the bank bounded by said line, could not claim any 
accretions or land left dry in consequence of the water of the 
pond receding, although the gradual and imperceptible result of 
natural causes.”

In The Schools v. Bisley, 10 Wall. (U.S.) 91, the decision was 
as follows: “A street or tow-path or passway or other open space
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permanently established for public use between the river and the 
most eastern row of blocks in the former town of St. Louis, when 
it was first laid out, or established, or founded, would prevent the 
owners of such lots or blocks from being riparian proprietors of the 
land between such lots or blocks and the river. But this would 
not be true of a passage-way or tow-path kept up at the risk and 
charge of the proprietors of the lots, and following the changes 
of the river as it receded or encroached, and if the inclosure of the 
proprietor was advanced or set in with such recession or encroach­
ment.”

In In re Hull and Selby Railway (1839), 5 M. <fc W. 327, the 
general law as to gradual accretion or recession is stated. Alder- 
son, B., says (p. 333): “The principle laid down by Lord Hale, 
that the party who suffers the loss shall be entitled also to the 
benefit, governs and decides the question. That which cannot 
be perceived in its progress is taken to be as if it never had existed 
al all.”

See also Giraud’s Lessee v. Hughes (1829), 1 flill Johnson 
(14 C.A. Md.) 115.

The defendants’ counsel, in the course of a very elaborate 
and careful argument, cited numerous authorities in support of 
the view that the plaintiff Carr had lost the land by the encroach­
ment of the water. I do not cite all of these, because they are 
set out at large in the extended report of the argument*; but 1 do 
not think that there is any case in which it has been expressly 
held that a person in the position of this individual plaintiff loses 
his property because of the gradual encroachment of the water 
past the land in front of the road, past the road, and past the fixed 
boundary of the plaintiffs’ land. He could not have gained an 
inch of land by accretion even if the lake had receded for a mile; 
and, therefore, it seems that the fundamental doctrine of mutual­
ity, formulated in the civil law and adopted into the jurisprudence 
of many countries, cannot apply to him.

Perhaps the strongest English case cited by the defendants’ 
counsel was Foster v. Wright (1878), 4 C.P.D. 438: “The plaintiff 
was lord of a manor held under grants giving him the right of 
fishery in all the waters of the manor, and, consequently, in a 
river running through it. Some manor land on one side of, and

* The aut horities cited by counsel for t he defendants were the following: 
larnham on Waters, pp. 280, 281, 291, 296, 309: Foster v. Wright, 1 C.P.D. 
438; Gould on Waters, 3rd ed., p. 308: Standly v. Ferry (1879), 3 S.C.R. 366; 
Encyc. Laws of England, 2nd ed., vol. 2, pp. 143, 145; vol. 14, pp. 626, 630, 
631 ; Hindson v. Ashby, [1896) 1 Ch. 78, [1896] 2 Ch. 1; Point Abino Land Co. v. 
Mit ht nrr (1910), 2 O.W.N. 122; Parker v. Elliott (1862), 1 C.P. 170, 491; 
Michael and Wills on Gas and Water, 6th ed., pp. 409, 410, 411; Hall's Rights 
of the Crown in Sea-shore (1881), p. 683; Attorney-General v. Terry (1874), 
L.R. 9 Ch. 423; Halabury’s Laws of England, vol. 7, p. 116; Regina v. Port 
Firry and Fort Whitby R.W. Co. (1876), 38 U.C.R. 431; Re Sinclair (1908), 
12 O.W.R. 138; Lyon v. Fishmongers’ Co. (1875), 1 App. Cas. 662, 671, 672 
679. 680.
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near but not adjoining the river, was enfranchised and became 
the property of the defendant. The river, which then ran wholly 
within lands belonging to the plaintiff, afterwards wore away its 
hank, and by gradual progress, not visible, but periodically ascer­
tained during twelve years, approached and eventually encroached 
ujMm the defendant’s land, until a strip of it became part of the 
river bed. The extent of the encroachment could be defined. 
The defendant went upon the strip and fished there:” Held, 
that an aetion of trespass against him for so doing could he main­
tained by the plaintiff, who had an exclusive right of fishery 
which extended over the whole bed of the river notwithstanding 
the gradual deviation of the stream on to the defendant’s land."

That ease goes a long way in supi>ort of the defendants’ con­
tention. But Lord Coleridge, C.J., concurs only in the result 
arrived at by Lindley, J. He thinks the safer ground appears to 
be “that the languuge (of the grant) conveys ... a right 
to take fish, and to take it irrespective of the ownership of the soil 
over which the water Hows and the fish swim. The words appear 
to me to be apt to croate a several fishery, t.e., as I understand the 
phrase, a right to take fish in alicno solo, and to exclude the owner 
of the soil from the right of taking fish himself; and such a fishery 
I think would follow the slow ami gradual changes of a river, such 
as the changes of the Lune in this case are proved or admitted 
to have l>eon.”

There is a reference in the argument, and in the judgment in 
this ease, to some of the old authorities: for example, “Britton, 
book 2, ch. 2, sec. 7, Nichol’s translation, p. 218: “But if the 
increase hits been so gradual, that no one could discover or sin* it, 
ami has been added by length of time, as in a course of many 
years, and not in one day or in one year, and the channel and 
course of the water is itself moving towards the loser, in that case 
such addition remains the purchase and the fro and freehold of 
the purchaser, if certain bounds are not found."

Lindley, J., seems to think that in In re Htill and Selby Railway, 
to which 1 have already referred, the Court declined to recognise 
this principle.

As against the authoritiro in the United States which I have 
cited, there is a very strong case of Widdecombc v. Chiles (1903), 
73 S.W.ltepr. 444, a judgment of the Supreme Court of Missouri 
The head-note is as follows: “Defendant was the owner of tin- 
south half of a section of land between which and the river bed 
there was originally a strip of 8 acres, forming the fractional 
north half, which had not l>een patented. The river changed its 
1h-<1 until it had washed away the 8-acro strip, and flowed through 
defendant’s land, when it began to rebuild to defendant’s land all 
that it had washed away, and about 200 acres additional. Plain­
tiff then received a patent for the fractional north half of the 
section as descrilied by the original survey. Held, that, the
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accretion being to defendant’s land, plaintiff took no title by his 
patent.” And Vaillant, J., says (p. 440): “This Court has not 
said in either of those cases, and we doubt if any Court has ever 
said, that land acquired under a deed giving metes and bounds 
which do not reach the river—which in fact did not reach the 
river when the deed was made—does not become riparian when 
the intervening land is washed away, and the river in fact becomes 
a boundary.”

In considering authorities which are not binding upon me, and 
when I have to decide “upon reason untrammelled by authority” 
(per Werner, J., in Linchan v. Nelson (1910), 197 N.Y. 4S2, at 
p. 485), I prefer those United States decisions, which I have 
earlier cited. There have also been cited to me authorities 
which it is contended dispose completely of the Widdecombe ease, 
viz., the Lopez case, which is reported as Lopez v. Muddun Mohun 
Thakoor (1870), 13 Moo. Ind. App. 407; Hursuhai Singh v. Synd 
Loot/ Ali Khan (1874), L.R. 2 Ind. App. 28; and Theobald's Law 
of Land, p. 37.

It was strongly contended by the junior counsel for the plain­
tiffs that, apart from the main question, and granting that the 
erosive action of the lake has encroached upon the plaintiff Carr, 
and that he has lost some of his land, then at any rate he only 
loses it down to the low water mark. Hut, having regard to the 
view that I take about the main question, it is not necessary to 
consider that argument.

I do not see that the statute 1 Geo. Y. ch. G has any applica­
tion to this case; nor do I see that the Attorney-General ought to 
bring the action or is a necessary party—the plaintiffs being 
concerned only with the trespass upon their lands, and not with 
any supposed public right.

The good faith, or the opposite of the defendants, in making 
the trespass, is a matter of no consequence in the disposal of the 
action.

I find, therefore, that there has been a trespass by the de­
fendants upon the; plaintiffs’ land, and that they are entitled to 
have the injun t$on herein made perpetual, with full costs on the 
High Court sc. .e and $10 damages.

ONT.

H. C. J. 
1912

Volcanic 
Oil and

I'nlronliridgp,
C.J.

Judgment for plaintiff.
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BOECKH v. GOWGANDA-QUEEN MINES, LIMITED.

Ontario High Court, Middleton, J. September 17, 1912.

1. JUDGMENT ( § II A—WO)—CoXCLUSIVENESB — REMEDY BOUGHT AGAINST
JUDGMENT NOT OBTAIN.Mil.K IN SEPARATE ACTION.

If a judgment debtor against whom judgment had liecn rendered in a 
prior action between the same parties (in which original action he was 
defendant ), proceeds as plaint ill" against the judgment creditor in a 
new and separate action seeking in his new action, as against the judg­
ment rendered in the original action, the identical relief for which at 
the trial and on appeal therefrom he had failed to plead in the original 
action, and had unsuccessfully sought leave to amend his pleading, such 
new and separate action cannot In* maintained, as the prior judgment i~ 
conclusive, not only upon all matters which were actually brought 
forward, but also as to all matters which might have been brought 
forward as part of the subject matter of the contest.

\ Henderson v. Henderson, 11 Hare 100; Humphries V. Humphries,
I 10101 I K.lt. 790. [1910] 2 K.B. 531; Cooke v. Hickman, [1911] 2 
K.B. 1125; Re Ontario Super Co.. 22 O.L.R. 021, 24 O.L.R. 332, 
referred to; and see Annotation to this case, p. 294.1

2. Injunction (§ I J—75)—No remedy by separate action to restrain
action in High Court—Application for stay in original

Fundamentally, as well as under sec. 57, sub-sec. 9, of the Judicature 
Act (Ont.), the law is that no cause pending in the High Court of Ju- 
lice or liefore the Court of Appeal shall be restrained by a prohibition or 
injunction, but that the remedy, if any, must lie by an application for a 
stay in the original action.

3. Injunction (§ 1 J—75)—Motion for injunction turned by court into
MOTION FOR JUDGMENT.

Where in contravention of see. 57, sub-sec. 9, of the Judicature Act 
(Ont.), a motion in a new action is made for an injunction against a 
judgment in a prior action lietween the same parties seeking the 
identical remedy already sought and refused in the original action, the 
court in dismissing the motion for injunction may broaden it into i 
motion for judgment and also dismiss the substantive action, where its 
decision of the injunction motion in ellect disposes of the whole action.

Motion by the plaintiff to continue until the trial an ex parte 
injunction granted by Falcon bridge, C.J.K.B., restraining t lie 
defendants from enforcing a judgment obtained by the defend­
ants against the plaintiff in the High Court of Justice for 
Ontario, on the 29th September, 1910.

The motion was dismissed.
J. IV. McCullough, for the plaintiff.
Gordon, for the defendants.

Middleton, J. :—In the original action the present defend­
ants sued the plaintiff for *2,000 alleged to be due in respect 
of a subscription for stock. The defendant in that action re­
sisted payment, setting up several grounds of defence. At the 
trial he endeavoured to rely upon certain other defences, hut 
objection was taken that these defences had not been pleaded; 
and effect was given to this objection. An appeal was had
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from this decision; and the exercise of discretion by the trial 
Judge in refusing leave to amend was approved both in the 
Court of Appeal, Gowganda-Queen Mims Limited v. Bocckh, 24 
O.L.R. 293, 2 O.W.N. 1307, and in the Supreme Court; and the 
Privy Council has refused leave to appeal.

The defendant in that action now conceives the idea of him­
self bringing an action for the purpose of rescinding his sub­
scription for the stock in question, relying upon the very 
grounds which he unsuccessfully sought to set up at the trial; 
and he seeks in this way to secure a trial of the issues which he 
might have raised in the earlier action had he pleaded adequately 
therein.

This experiment is, 1 think, entirely unsuccessful. From 
the earliest times the Court has consistently held that a judg­
ment is conclusive, not only upon all matters which are actually 
brought forward, but as to all matters which might have been 
brought forward as part of the subject of the contest; and this 
view has been recently confirmed both here and in England. See 
Henderson v. Henderson, 3 Hare 100; Humphries v. Humphries, 
|1910] 1 K.B. 796, [1910] 2 K.B. 531; Cooke v. Hickman, 

1911] 2 K.B. 1125; He Ontario Sugar Co22 O.L.R. 621, 24 
O.L.R. 332.

ONT.

H. C. J.
1912

CiOW(JAMlA-

Limitkd.

Middleton, J.

Quite apart from this fundamental aspect of the case, it is 
obvious that this action is entirely misconceived. Section 57, 
sub-sec. 9, of the Judicature Act provides: “No cause or pro­
ceeding at any time pending in the High Court of Justice or 
before the Court of Appeal shall be restrained by a prohibition 
or injunction;” the proviso at the end of this section indicat­
ing, in accordance with the general policy of the Judicature Act, 
that the remedy, if any, must be an application for a stay in the 
original action.

I determine the matter upon the broad general ground that 
it is not competent for a defendant who has failed to plead any 
defence open to him in the original action to obtain any relief 
by any substantive proceeding. His only remedy would have 
been by application for indulgence in the original action; and 
that application was here made and refused.

The motion will be dismissed with costs, and, as the view I 
take is fatal to the whole action, I think it proper to direct that 
this motion be turned into a motion for judgment, and that the 
action be also dismissed with costs.

The amount of the judgment was, I understand, paid into 
Court as a term of the granting of the ex parte injunction. This 
may be directed to be paid to the defendants.

Mtdion dismissed.
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Annotation—Judgment (8 II A—60)—Conclusiveness as to future action— 
Res judicata.

The plea of rro judicata in good against a party who has been in any way 
represented in a former suit deciding the same matter in controversy : Ding 
trail v. Ilettcan, 30 Can. 8.C.R. 441.

It is not the recovery, but the matter alleged by the party upon which 
the recovery proceeds, which creates the estop]**!. In an action in the 
High Court for trespass to land, it ap|**ared that an issue as to the title 
to a part of the land had lieen tried by the Exchequer Court of Canada upon 
a record to which the plaint ill" and defendant in the High Court action 
were parties, and found in favour of the now plaintiff by a judgment, 
affirmed by the Supreme Court of Canada. It was held that, ns the inquiry 
into the title to part of the land necessarily involved an inquiry into and 
adjudication uj*m the facts on which the title to the whole parcel de 
pended, the defendant was estop]**d thereby : Tait V. Snetzinger, 1 O.W.X. 
103 (C.A.).

In a former action on a bond as to an annuity all questions as to its 
validity and the question as to whether or not there had I wen delivery of 
the same, having Iwen disposed of it is not competent to bring up any­
thing that was or might have I wen set up in the former action. This is so 
even when tin* judgment is a consent judgment : O'Leary v. Xihan, 2 O.W.X. 
00O. 19 O.W.R. 0.

It is not now questioned that a judgment by consent may raise an 
estoppel inter parte». That it is ns binding and conclusive between the 
parties and their privies as any other judgment (subject, jwrhaps, to cer 
tain exceptions in cases of fraud or mistake), is well established by the 
authorities: Ur Ontario Sugar Co., 24 O.L.R. 332; Hardy Lumber Co. v. 
Pickerel Ritter Improvement Co. (1898), 29 Can. 8.C.R. 211.

In Ur South American and Mexican Co., Ex p. Hank of England, [ 18931 
1 Ch. 37. the trial Judge. Vaughan-Williams. J., said (p. 45) : “It has 
always Iwen the law that a judgment by consent or by default raises an 
estop]*-! just in the same way as a judgment after the Court has exercised 
a judicial discretion in the matter. The basis of the estoppel is that, when 
parties have once litigated a matter, it is in the interest of the state that 
litigation should crime to an end ; and if they agree upon a result, or upon 
a verdict, or upon a judgment, or upon a verdict and judgment, as tin- 
case may lw. an estoppel is raised as to all the matters in respect of which 
an estoppel would have Iwen raised by judgment if the case had been fought 
out to the bitter end.” This statement of the law was not only not ques­
tioned, but apparently was fully accepted, by the English Court of Appeal 
which affirmed his decision. Lord Herschell. L.C., said (p. 50) : “The truth 
is, a judgment by consent is intended to put a stop to litigation between 
the parties just as much as is a judgment which results from the deeision 
of the Court after the matter lias Iwen fought out to the end.” He added: 
“I think it would be very mischievous if one were not to give a fair and 
reasonable interpretation to such judgments, and were to allow questions 
that were really involved in the action to lw fought over again in a sub 
sequent action.”

The rule of estoppel by judgment is simple and plain, viz., the facts 
actually decided bv an issue in one suit and in a competent Court cannot 
hi* again litigated Iwtween the same parties or their privies, and are con­
clusive Iwtween them : Ur Ontario Sugar Co. (McKinnon'» Case), 24 O.L.R.
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Annotation(continuai|—Judgment (§11 A—60) — Conclusiveness as to 
future action—Res judicata.

3.17. And while it is true that in eases where a judgmcent or deerce is 
couched in general terms, the extent to which it ought to lie regarded as 
its judicata can only he determined hy ascertaining what were the real 
matters of controversy in the cause, the inquiry is not limited strictly to 
what is to lie found upon the record and in the judgment. The Court, for 
the purpose of ascertaining what was actually determined in the 
former action, may look outside the judgment and the pleadings: Ibid.

In Iff Ontario Sugar Co., 21 O.L.R. 332, the Ontario Court of Appeal 
held, affirming the judgment of Meredith, C.J.C.P., 22 O.L.R. 621, that the 
effect of the consent judgment dismissing the action brought hy the com­
pany against McKinnon for calls upon shares standing in his name, was to 
liar the claim of the liquidator to hold McKinnon as a contributory in the 
winding-up of the company. The manner in which the third party claim 
was dealt with in the consent judgment, the contemporaneous minute in 
the company’s books as to the elfeet of the dismissal of the action and 
the abstention of the company from any subsequent demand for payment 
and from in any way treating McKinnon as a shareholder, were circum­
stances which might properly Ik- regarded as throwing light upon the in­
tention of the parties in consenting to the judgment ; and. with the light 
alTorded by the pleadings and proceedings, led to the conclusion above 
stated.

Ia-avc to appeal to the Supreme Court of Canada was refused in the 
latter Court : Re Ontario Sugar Co.. 44 Can. S.C.K. 6511; on the grounds 
inter alia that no public interest was involved nor was the interpretation 
of any public statute to lie considered. Anglin, J., to whom the at ion
was made, said further, that the judgment complained of seemed to him to 
Is- plainly right and that the facts proper to be considered in the case 
made it reasonably clear that by the consent judgment the parties meant to 
dispose finally of the issue, whether the defendant was or was not a 
shareholder in the company; Re Ontario Sugar Co., 44 Can. S.C.R. 650. 661.

Where a defendant, when sued, under English Ord. 14, by a specially 
indorsed writ for the amount of certain rents due to the plaintiIT from 
the defendant under an agreement, has filed an allidavit admitting that he 
owes money for rents due under the agreement, he is, if sued subse­
quently for further rents under the same agreement, estopjied from setting 
up the defence that there was no consideration for the agreement, and this 
is so although there was no specific allegation in the statement of claim 
on the sjiec-iallv indorsed writ that there was consideration for the agree­
ment : Cooke v. Ifiekinan, 11911] 2 K.B. 1125, 81 L.J.K.B. 38, 55 Sol. Jo. 
668.

To an action in the County -Court for rent due under an agreement for 
a lease, the defendant set up that there was no concluded agreement for a 
tenancy. The Judge held that there was a concluded agreement, and gave 
judgment for the plnintilT for the rent in question. Upon the next quarter’s 
rent falling due and remaining unpaid, a second action was brought by 
the plaintiff upon the agreement, and the defendant gave notice of the 
special defence that there was no sufficient memorandum or note in writing 
of the terms of the agreement relied upon to satisfy the requirements of 
sec. 4 of the Statute of Frauds. It was held that the defendant, having 
neglected to set up the defence of the Statute of Frauds to the first action,
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Annotation( continue*!) — Judgment (§ II A—60) — Condusivcness as to 
future action—Res judicata.

WM precluded from doing *o to the second: llum phi ira v. Humph rira, 
[1010] 2 K.B. 631, 77 L.J.K.B. DID, allirming Ilumphrira v. Ilumphrira,
[ 1910] 1 K B. 796, 7!' LJ.K.B 644

In Hunter V. Htctcart (1861), 4 IM1. F. & J. 108. 31 L.J. Ch. 346. the 
plaint HT had filed a hill in the Supreme Court of Sydney claiming to lie 
admitted as a shareholder in reaped of certain shares in a loan and 
hinking company, and his nuit win dismissed. He subsequently filed hi* 
hill in England to obtain similar relief, but upon different grounds ami 
equities to those relied u|Min by him in the former suit, although he might 
if lie pleased, have relied upon them in that suit, lord Westbury held 
that the decision at Sydney was not conclusive, observing: “Admitting the 
identity of the two suits in other particulars the question is, whether there 
was, in the suit at Sydney, ami in the suit before me, railrm eauaa prtrmli. 
that is to say, the same ground of claim, or one and the same case for 
relief. ... In equity the plaintiff must recover accundum allegata rt 
probata, but here the allegations and equity of the one bill are different 
from the allegations and equity of the other. ... It Is, indeed, true 
that the ease made by the second bill must lie taken to have lieen known to 
the plaintiff at the time of institution of the first, ami might then hare 
been brought forward, and it may lie said, therefore, that it ought not now 
to lie entertained; but I find no authority for this position in civil suits; 
and no cast» was cited at the bar, nor have I been able to find any, in 
which a decree of dismissal of a former bill has lieen treated as a bar to a 
new suit seeking the same relief, but stating a different case, giving rise 
to a different equity: Hunter v. Btcirart, [1861] 4 DeO. F. & J. 168, 31 
L.J. Ch. 346.

The alsive remarks should Is* read with the observations of Wigram. 
V.-C., in llendcraon V. llendcraon (1843), 3 Hare 115: “The plea of rra 
judicata upplies, except in special eases, not only to points on which the 
Court was actually required by the parties to form an opinion and pro 
noimce a judgment, but to every point which properly belonged to the 
subject of litigation, and which the parties, exercising reasonable diligence, 
might have brought forward at the time."

This sentence as observed in an English cast*. Mormon v. 1 Vorman, L.H. 
42 Ch. 1). 296. referring to Atkew V. Woodhead, 21 W.R. (Eng.) 573: 
Berrao v. Noel, L.R. 16 Q.B.D. 549, must lie read with reference to that 
which immediately precedes it, where the V ice-Chancellor states the rule of 
the Court to lie that, “where a given matter liccomes the subject of litigu 
lion in, ami of adjudication by. a Court of competent jurisdiction, the 
Court requires the parties to that litigation to bring forward their whole 
ease and will not (except under apecial circumstances) jiermit the same 
parties to open the same subject of litigation in respect of matter which 
might have lieen brought forward as part of the subject in contest, but 
which was not brought forward, only becauae they have from negligence, 
inadvertence, or even accident, omitted part of their case": Casper-/, on 
Estoppel and Res Judicata, 3rd ed., part 2, page 87; and see Brimut ». 
Katama. 10 W.R. 1.

In Hrimut V. Katama (1866), 11 M.I.A. 73, the appellant sued to 
c tablish a will. In a previous suit lie had elected to abandon any title 
under the will, and had rested his case on the issue whether the estate was
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Annotation {continued) —Judgment (8 II A—60) — Conclusiveness as to ONT. 
future action—Res judicata.

Annotation
separate or undivided. Ixird Westburv (who decided Hunter v. Steicart, 4 —
1MÎ. F. A .1. IflS, 31 L.J. Ch. 346, in lHfil ), in delivering judgment, observed: Judgments 
"In the first jdace it is clenr upon the former record, that the np|icllnnt had .^ea. 
tlion the power of relying upon that document as being a valid will. He 
might first have insisted that it was an undivided projierty, and that, there­
fore, the plaintiff in those suits had no interest therein; anil secondly, he 
might have pleaded, ‘hut if it shall turn out to lie a divided property then 
my title arises under this instrument, and I plead and rely upon it as 
amounting to a valid devise in my favour.' When a plaintilT claims an 
estate, and the defendant. Iieing in possession, resists that claim, he is 
iMiund to resist it U|ion all the grounds that it is possible for him, accord­
ing to his knowledge, then to bring forward. The present appellant might 
have insisted on the validity of the alleged will; hut. instead of doing so 
when this suit came on to lie heard and decided in the Court of final appeal, 
he in effect disclaimed all title under the instrument as a will, and insisted 
that it must lie regarded by the Court as not Iieing testamentary”: Sri mut 
v. Kata mu (1866). 11 M.Ï.A. 73. Their lxirdships of the Privy Council, 
accordingly, upon the ground that the same matter was in issue in the 
previous suit, and that what was in issue must lie taken to have lieen 
already decided, and also u|niii the ground of estoppel hy conduct, dis­
missed the plaintiffs suit. Nee also Woomatara v. I'nnopoorna (1872). 18 
W.R. 163.

A statute which has the retroactive effect of giving a right of action for 
the class of wrong with which it deals committed prior to its enactment 
as well as for wrongs committed afterwards will not without explicit 
words to that effect «infer a right of action for the wrongful act committed 
prior to the enactment where a final judgment against the plaintiff had 
lieen given prior to such statute and his cause of action was, therefore, 
barred as re* judirnta: l.cmm v. Mitchell. [1912] A.C. 400. As stated by 
Ixird Robson in delivering the opinion of the Privy Council: “In the ab­
sence of appeal the judgment was a final determination of the rights of the 
parties, and the ordinary principle that a man is not to lie vexed twice for 
the same alleged cause of action applies, unless it Is- excluded by the legis­
lature in explicit and unmistakable terms.”

BROWN v. ORDE. ONT.
(Decision No. 8.)

Ontario High Court, Cartirright, M.C. September 14, 1912.
Ontario High Court, Iloyil, C. September 20, 1912.

1. Pi.kaiiiXu ($155—149)—Statement or defence — Vabtivvi.akh — 
Motion to strike—Alleged facts ah basis for fair comment.

In an action for slander, upon a motion to strike out. as embarrass­
ing, certain paragraphs of the statement of defence, and also the par 
ticulars of such paragraphs which set out a- true a series of nllcged 
facts of public interest and concern, upon which the defendant pleaded 
fair comment. In good faith and without malice, if the defendant's 
pleading shew that he is prepared to rely, at the trial, on the plea 
of fair comment and sets out the series of alleged facts as a ha .is 
upon which to submit to a jury, the question as to whether in their

H. C. J.
1912

Sept. 20.
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Opinion the commenta h<» base il were fair and mi son ah le, the defen­
dant will not 1m* required to change his pleading.

|(’ioii 'n Vest Pass ('nul Vo. v. Bell, 4 O.L.R. «1110; Digby V. Financial 
\eirs, | 1007J 1 K.B. 502; Hunt v. Star Xcirspaper, (1008) 2 K.B. 
309; Peter Walkers v. Ilodgson, [ 1009J 1 K.B. 239, 251, referred to.J

2. Liiikl and slander (g IIIO—110)—Fair comment—Personal attack
MAY FORM PART OF FAIR COMMENT.

Even a ]iersonal attack may, under certain circumstances, form part 
of a fair comment upon given “facts'* truly stated, if it lie a reason­
able inference from them.

[Peter Walkers v. Ilodgson, [1909] 1 K.B. 239, 257; Dakhgl v.
I. abouche,r, |11MIH) 2 K.B. 325. 329, referred to.]

After the decisions in this case, noted in 2 D.L.R. 562, 3 0. 
W.X. 1230 and 1312, the plaintiff moved to strike out para­
graphs 6 and 7 of the statement of defence and the particulars 
furnished thereunder, as being embarrassing.

The application was dismissed.
John King, K.C., for the plaintiff.
II. M. Mowat, K.C., for the defendant.

The Master:—The statement of defence admits publication 
as alleged in the statement of claim, but denies the innuendo ; 
says that the words complained of are not actionable without 
proof of special damage, and pleads qualified privilege, on the 
ground that when the defendant spoke the words in question it 
was at a meeting of ratepayers in the city of Ottawa who had 
a common interest with him in the matters under discussion, and 
that the defendant was protecting his private interest in the 
question of the efficiency of the administration of the affairs of 
the city.

Then follow paragraphs 6 and 7 :—
“6. During the year which preceded the holding of the said 

meeting, there had been great dissatisfaction on the part of 
the ratepayers of the city of Ottawa with the management of the 
affairs of the city by the board of control and city council, and 
the subject of the management and control of the afi'airs of the 
city and its ratepayers had become a matter of unusual public 
interest and concern ; and the defendant says that any words 
used by him on the occasion in question in this action were fair 
comments made in good faith and without malice in respect to 
the management and control of the affairs of the said city and its 
ratepayers as a matter of general public interest and concern.

“7. In so far as the words used by the defendant on the occa­
sion in question consist of allegations of fact, they arc true in 
substance and in fact ; in so far as they consist of expressions of 
opinion, they are fair comments made in good faith and without 
malice upon facts which are matters of public interest and con­
cern.”

The plaintiff, on the 4th April last, filed a joinder of issue 
and reply; and, five days later, asked for particulars of the
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“specific actions of the hoard of control and city council re­
ferred to in paragraph 6,” and “of the specific allegations of 
fact which are referred to in paragraph 7 and which are therein 
alleged to he true.”

On the 10th April, particulars were given. Those under the 
6th paragraph consisted of eight matters in respect of which, it 
was said, the ratepayers were dissatisfied, which were also those 
referred to in the 7th paragraph as matters of public interest 
and concern. Under this latter paragraph, the specific allega­
tions said to be true were also given. These were, in effect, that 
the plaintiff was not as competent to be a controller as Mr. David­
son had been, he having been a very successful man of great 
ability and of municipal and business experience, whereas the 
plaintiff had been conspicuously unsuccessful in business mat­
ters of his own and in those of others intrusted to him.

The ground of the motion is, that the defendant (if I rightly 
apprehend counsel’s argument) should have pleaded a justifica­
tion of the innuendo and set out facts on which he relies as to 
this, and that he is attempting to evade this by the course adop­
ted, as he has distinctly said in paragraph 7 of his particulars 
that he has not made nor does he make any charges of misconduct 
against the plaintiff as a member of the board of control or of the 
council.

The cases cited which are most in point are the following: 
Crow's Xcst Pass Coal Co. v. Bril (1902), 4 O.L.R. 660; Diejby 
v. Financial News, 119071 1 K.B. 502; /hint v. Star Xiws paper, 
[1908] 2 K.B. 309; Peter Walkers v. Hodgson, 119091 1 K.B. 239.

The last is the one nearest to the present. This seems to 
shew that the defendant cannot be required to change his plead­
ing, if he is prepared to rely on the plea of fair comment, and 
hopes to shew that the facts given in his particulars are sub­
stantially true, and that the comments made by him and based 
upon those true facts wrere fair and such as, in the opinion of 
a jury, might reasonably have been made (p. 251) ; also (at p. 
257) it was said by Kennedy, L.J., quoting Lord Atkinson's 
judgment in Dakhyl v. Labouchcre, [1908 ] 2 K.B., at p. 329: 
“A personal attack may form part of a fair comment upon given 
facts truly stated if it be warranted by those facts—in other 
words, in my view, if it be a reasonable inference from those 
facts.”

It, therefore, follows that the motion must be dismissed with 
costs to the defendant in the cause only, the point being one of 
some difficulty. The plaintiff may have leave to amend, if it is 
thought that this will be of any service.

.1/otion (Iismissed.

ONT.
H. C. J.
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Carl « right,

[An appeal from the above judgment of Cartwright, M.C., 
was heard before Boyd, C., in Chambers, September 20, 1912. 
The Chancellor dismissed the appeal, costs in the cause.]
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Nova Scotia Supreme Court, Ilitchie, ,/., in Chambers. September 19, 1912.

1. Criminal law ( g 11 A—38)—Necessity of reading over to, and hav­
Sept. 10. ing WITNESS SIGN DEPOSITION—CRIM. C'ODE 190(1, SEC. 082.

The requirement of Riib-Hection 4 of section (182 of the Criminal 
Cotie, R.S.C. 190(1, ch. 14(1, that the depositions of a witness shall be 
read over to him by the magistrate, and signed by him, is directory 
only, and the omission to comply with this requirement does not in­
volve loss of jurisdiction.

fl Judges (§ III—23)—«Administration of justice—Disqualification 
—Suspicion of interest or bias.

In the administration of justice, whether hv a recognized legal 
Court, or by person* who, although not a legal Court, are acting in 
a similar capacity, public policy requires that, in order that there 
should be no doubt about the purity of the administration, no person 
who is to take part in it should lie in such a position that he might 
be suspected of being biased.

[ÂHinson v. (/encrai Medical Council, [ 1894] 1 Q.H. 750, followed.]
3. Justice of the peace ( § I—lc)—Disqualification—Dias—l’ossi-

In order to disqualify a magistrate from acting, on the ground 
of bias, it is not necessary to shew that he is in fact biased, but only 
that he is in such a position that he might lie biased.
|Reg. v. (Jainford, [1892| 1 Q.D. 383; and Reg. v. Huggins (No. 2),

11895] 1 Q.H. 663, followed.]
4. Officers (g IIC—88o)—Bargaining in reference to administration

OF OFFICE.
No judicial officer should make a bargain in regard to anything 

connected with the administration of his judicial ollice.
5. Justice of the peace (g I—le)—Disqualification—Reasonable ap­

prehension OF BIAS.
One who is appointed stijamdiary magistrate by a municipality at 

an annual salary, on the condition (hat lie shall try all cases under the 
Canada Temperance Act, and shall make monthly reports, returns 
and payments to and for the use of the municipality of all fines, pen 
allies and forfeitures collected by him as such magistrate on account 
of such cases, is disqualified from hearing a prosecution under the 
Act. inasmuch us there is a reasonable apprehension that he may lie 
biased.

Statement Motion on notice to the prosecutor who is the inspector for 
the town of Yarmouth, Nova Scotia, for enforcing the Canada 
Temperance Act on the return to orders in the nature of writs 
of habeas corpus and certiorari in aid thereto under chapter 181 
of the Revised Statutes 1900, “Of securing the lilierty of the 
subject” for an order to discharge Ida Wood roof from the com­
mon jail at Yarmouth where she was confined under a warrant 
of commitment in execution signed by C. Curtis MacKav, an 
additional stipendiary magistrate for the said town dated Aug­
ust 14th, 1912, reciting a conviction of that day for a third 
offence of unlawfully sidling intoxicating liquors, etc., at Yar­
mouth, contrary to Part 11. of the Canada Temperance Act and 
for which she was sentenced to three months’ imprisonment.
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The convicting justice was appointed an additional stipendi­
ary magistrate for the town by the Lieutenant-Governor of Nova 
Scotia in council on Oct. 23rd, 1011, under R.S.N.S. 1900, ch. 33, 
as amended by Act (N.S.) 1905, ch. 11, sec. 2, and on February 
29th, 1912, the town council of Yarmouth passed the following 
resolution and the justice accepted his salary under it and acted 
on its terms:—

Resolved, (liât additional stipendiary magistrate C. Curtis McKay 
be granted an annual salary of four hundred dollars ($100.00) on 
condition that he pays all fees of his said office to the town, ami also 
on condition that he do and shall try all cases under the Canada 
Temperance Act which may lie laid before lent by the inspector ap­
pointed by this council to enforce and carry out the provisions of said 
Act, and also on condition that he do and shall make monthly reports 
and returns and payments to and for the use of the said town of 
Yarmouth of all lines from whatever source collected by or paid to or 
collectable by or payable to him as such additional stipendiary mag­
istrate of the said town of Yarmouth, and further do and shall make 
monthly reports and returns and payments to and for the use of the 
said town of Yarmouth of all lines, penalties and forfeitures, and other 
moneys coming to him from whatever source, and collected by or paid 
to or collectable by or payable to him as such additional stipendiary 
magistrate of the said town of Yarmouth, and payable by him as 
such to the said town of Yarmouth by reason of or through or on 
account of any proceedings, actions, informations or complaints laid, 
taken, heard or tried and any conviction made, or judgment given 
thereon, by and under the authority of the Criminal Code, the Canada 
Temperance Act, the Towns Incorporation Act, and the amendments 
of such Acts, and any other statutes and Acts of Canada ami of Nova 
Scotia from time to time in force in Canada and in the province of 
Nova Scotia, and any of the by-law* and ordinances of the town of 
Yarmouth, orders-in-council of Canada, orders-in-council of Nova 
Scotia or any other authority whatever.

N. S.

8. C.
1012
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Statement

The Act (N.S.) 1905, ch. 11, sec. 2, is as follows:—
One or more additional stipendiary magistrates may lie appointed 

for cities or incorporated towns who shall receive the prescribed fees, 
but any city or town council may at any time by resolution, grant to 
any such additional stipendiary magistrate an annual salary and 
receive such fees or any portion thereof as part of the revenue of the

Criminal Code section 1133 (1) and (2) provides as fol­
lows :—

( 1 ) Every justice shall, quarterly, on or before the second Tuesday in 
each of the months of March, June, September, and December in each 
year, make to the clerk of the peace or other proper officer of the Court 
having jurisdiction in appeal, as herein provided, a return in writing, 
under his hand, of all convictions made by him, and of the receipt and 
application by him of the moneys received from the defendants.

(2) Such return shall include all convictions and other matters not 
included in some previous return, and shall be in form 75.
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By orilers-in-council (D) dated the 20th September, 1886, 
and November 15th, 1886, all fines, penalties or forfeitures re­
covered or enforced under the Canada Temperance Act, 1878, 
and amendments thereto, within any city, county or incorpor­
ated town which has adopted the said Act, which would other­
wise belong to the Crown, for the public uses of Canada, are 
paid to the treasurer id’ the city or county, as the case may he, 
for the purposes of the Act.

The Nova Scotia Temperance Act, 1913, ch. 2, sec. 57 (1) 
ami (4), is as follows:—

(1) In every municipality in which the second part of the Canada 
Temperance Act is in force or hereafter comes into force, the council 
of Hindi municipality nliall annually appoint one or more persona to lie 
called inspectors, for the purpose of enforcing and carrying out the 
provisions of Hindi Act. and shall lix a salary of not leas than one 
hundred dollars, to lie paid to each such inspector by the municipality.

(4) Every municipality in wh:ch such inspector is appointed under 
this section is authorized to pay out of the funds of such municipality, 
all costs, charges and expenses of enforcing and carrying out the pro­
visions of the Canada Temperance Act.

The prisoner was discharged and an order for the protection 
of the jailor and sheriff was made.

.7. J. Power, K.(\, and J. A. Grierson, for the motion.
IV. K. Itosvoe, K.C., for the prosecutor, contra.

Ritchie. J. :—The defendant is imprisoned for a violation 
of the Canada Temperance Act and seeks to be discharged under 
hah as corpus on two grounds. The first ground is that the de­
positions were not read over to the witnesses and signed by them 
as provided for by sub-section 4 of section G82 of the Code. It 
is claimed that the omission to comply with the statute in this 
regard goes to the jurisdiction. Section 682 of the Code is made 
applicable to cases under the summary convictions part of the 
Code, and it is the duty of the magistrate to read over the de­
positions and have them signed by the witness. Not to do so is 
to disobey the clear direction of the statute. The effect of a 
disregard of the statutes in this regard has been the subject of 
judicial decision in Canada, the point in issue being whether the 
omission goes to the jurisdiction or whether the statute is merely 
directory and not attended with the penalty of loss of jurisdic­
tion. There are authorities both ways and after a careful con­
sideration of the cases I have come to the conclusion that the 
sound view is that the statute is directory and loss of jurisdic­
tion is not involved. This point must in my opinion fail. I can 
sec strong reasons for the statute and 1 do not come to the con­
clusion which I have indicated without some doubt. So far as 
the magistrate is concerned it ought to be sufficient for him that 
the statute requires a thing to be done.

NS.

8.C.
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The second point raised is that in consequence of the terms N s
under which the magistrate is paid by the town council as dis- s
closed by the resolution of the 29th of February, 191*2, the magis- 1012
trate might not unreasonably be suspected of bias. The rule on ----
this point is laid down by Lord Esher, in All in son v. Octural *'x 
Medical Council, f 1894] 1 Q.B. 750, as follows :— Woodroof.

In the administration of justice, whether by a recognized legal Court, Bitch le. J.
or by persons who, although not a legal Court, are acting in a similar 
capacity, publie policy require* that, in order that there should be 
no doubt alfout the purity of the administration, any person who is 
to take part in it should not lie in such a position that he might be 
HUxpertcU of lieing biased.

It is not necessary in order to support the contention made 
by the defendant that the magistrate should have been in fact 
influenced.

Mathew, J., in The (fuun v. (Jaisford, [1892] 1 (j.B. 381, 383. 
said :—

In order to disqualify a magistrate from sitting, on the ground of 
bias, it was argued on his behalf that it was iucumlient on the com­
plainant to shew that the justice was in fact influenced, but in my 
opinion, it is sulllcient to shew as was held in Keg. V. MUletlge, 4 
Q.B.D. 332, that he might have lieen influenced, for in such a east*, 
it is not likely that a magistrate should knowingly Ik* under the in­
fluence of an improper bias, although lie may Ik- placed in such a 
position as to I** influenced, or In tun the rink of lieing influenced 
unconsciously to himself in his decision.

The resolution and the magistrate acting under it consti­
tutes a bargain between the town and the magistrate in regard 
to the performance of his judicial functions. This is an exceed­
ingly novel, and in my opinion, an improper state of affairs. It 
must certainly be clear that no judicial officer should mntfe a 
bargain in regard to anything connected with the administra­
tion of his judicial office. It is of the greatest importance in 
the administration of justice by stipendiary magistrates that 
there should be no ground for reasonable apprehension of any­
thing like bias in the magistrate because appeal is taken away 
by statute. It is important that the Canada Temperance Act 
and all other laws should be enforced, but nothing is more im­
portant than absolute confidence on the part of the public in the 
pure administration of justice. The magistrate is appointed by 
the Oovernor-in-council to perform the duties required of him 
by statute, the town council may grant him an annual salary 
by resolution and receive his fees or a portion thereof, but the 
council has no authority to prescribe by resolution how he shall 
perform his judicial duties. The town council is interested in 
the fines paid by violators of the Canada Temperance Act. As 
I have said, the question is not has the magistrate been influenced 
or done anything improper in this particular case, but is his
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position (in the words of Lord Esher) “such that he might be 
suspected of being biased,” or in the words of Mr. Justice Mat­
thews does he by reason of his position “run the risk of being 
influenced unconsciously to himself”? In The Queen v. Hug­
gins (No. 2), [1805] 1 Q.B. 563, at page 565, Mr. Justice Wills

Here there in no question of Marlin having had any pecuniary in­
terest. nor in it suggested that he had any actual bias against the 
defendant. The question is whether there was a reasonable appre­
hension of bias.
Take a case to be tried before stipendiary McKay, of Yar­

mouth, which is a close one, evidence both ways apparently 
equally reliable or take a case where the weight of evidence in­
clines in favour of the defendant, and judgment is in favour of 
the prosecution, might not an independent man have reasonable 
apprehension that the magistrate was influenced by his position 
perhaps unconsciously—he might not unreasonably say here is 
a Judge who is under contract with the town council, which is 
interested in the results, to try all the Scott Act cases, to make 
returns which the law does not require him-to make so that the 
town may know whether the payment of $400 a year is good 
business for the town. If by mistake or otherwise, he fails to 
make a return, he is in the hands of the town council as to 
whether he will get his salary or not. I think a man might 
reasonably have such an apprehension of bias as I have indi­
cated ; as a matter of fact there might be no bias, but the admin­
istration of justice is brought into disrepute. It is of com­
paratively little importance, whether this defendant remains in 
gaol for the balance of her term, hut it is impossible to overrate 
the importance of having the administration of justice com­
mand the respect of the public.

I decide that the defendant must he discharged. I have not 
arrived at this conclusion without considerable doubt and ditli- 
eultv, hut I am very confident that it is in the best interests of 
the administration of justice that there should be no bargains 
or contracts of any kind in regard to the performance of judi­
cial duties between the stipendiary magistrates of the province 
and the town councils or any other corporation or person.

Order for discharge with protection 
to jailor and sheriff.
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SAWYER-MASSEY CO., Ltd. ». WEDER it al.

Atbala Supreme Court, liant-p. h'-t.tt. Stuart. Himmotut, a ail
Walsh, JJ. October 4, 1012,

1. Limitation of actions (§ IV C—100)—Expiration of limitation
pkbioij—Part payment after expiration.

In an action on a simple contract, where a six year statute of limi­
tations is pleaded, a part payment made even after the expiration of 
the six years is sufficient in general to revive the cause of action, and 
therefore raise the implication of a promise to pay the balance and 
of un acknowledgment of the existence of a larger debt.

[Rc Lane, Ex parte daze, 23 Q.lt.D. 74, referred to.]
2. Trusts (8 II H—47)—Liability of trustee—Management of trust—

Collateral security—Obligation or diligence—Collaterals
STATUTE BARRED.

Where a debtor upon his creditor's demand permits the latter to 
take over as collateral security certain promissory notes due the 
debtor, and the creditor refuses to return them to the debtor he is 
under obligation not to be dilatory or negligent in collecting them and 
not to allow them to become statute-lairred by his failure to enforce 
payment and will be liable to his debtor for the amount of notes so 
barred which might have been collected had due diligence been excr-

|Am. & Eng. Enc. Law, 2nd ed„ vol. 22, pp. 89». OIK); Prtieoek V. 
Purssell. 14 V.B.N.8. 728. 32 L..I.C.P. 211(1; W illiams v. Price, 1 Sim. & 
St. 581, 44 R.R. 238; Lew in on Trusts, 11th cd.. 310-7; NynoU v. lie It I a 
yimrc, 27 Gr. 536; Cassels Sup. Ct. Digest 530, referred to.]

3. Limitation of actions (§IVC—160)—Part payment—Statute of
George—.Judicial constructions.

In an action on a promissory note where the limitation period 
under the statute would Ik* held to have run but for a part payment 
made within the period, the fact that the Alberta Statute of Limita­
tions is silent as to a part payment interrupting the statute and that 
the English statute. 0 Geo. IV. eh. 14, see. 1. provides as regards the 
original English statute from which the Allwrla statute was taken 
that nothing contained therein shall alter, take away or lessen the 
effect of any payment of any principal or interest, may pro|M*rly be 
invoked in support of the long series of judicial interpretations fixing 
the law in relation thereto.

4. Statutes (§11 A—96)—Conhtruction—Legislative intent—Statute
of Limitations—Part payment—Judicial interpretations.

In an action on a promissory note which, but for part payment, 
would Ik* barred by the Statute of Limitations, where a legislature re­
enacts that portion of the English statute of 21 James I. which places 
a time limitation upon actions for simple contracts, without making 
any reference to established judicial interpretations of that statute, 
and without embodying them in the Legislative Act itself ; it will be 
presumed that the legislature must have intended those judicial inter­
pretations to be applied.

5. Statutes (§ II C—120)—Re-enactment of ancient statute—Con-
■nucnoN English staTuti Legislative \< i based upon
Judicial interpretations applied—Statute of 21 James I.

In any case where an ancient English statute has been the subject of 
a long series of judicial interpretations, and a settled rule of English 
law adopted by the highest courts in England has been laid down in 
regird to that statute, a jurisdiction, whose legislature has enacted a 
statute in practically the same terms, is bound by those judicial in­
terpretations, in the construction of its own new statute enacted in 
the same terms as such ancient statute.

ALTA.

8.C.
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Get. 4.

20—6 n.L.R.
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Statement

Appeal by plaintiffs from the judgment of Taylor, District 
Court Judge, dismissing the action which was brought after the 
expiration of six years from the time the plaintiff’s cause of 
action arose, for the balance due on a promissory note. The 
defendants cross-appealed for damages for negligence in the 
collection of certain debts assigned by them to the plaintiff as 
security, some of these having been allowed to become barred 
by the Statute of Limitations.

The appeal and cross-appeal were both allowed.
S. It. Woods, K.C., for plaintiffs, appellants.
Frank Ford, K.C., for defendants, respondents.

Harvey, C.J., concurred in the judgment of Stuart, J.
Scott, J. :—I concur.

Stuart, J.:—The plaintiffs sued the defendants for the 
balance due upon a promissory note which fell due January 
4th, 1902. The action was not commenced until June 2nd, 1909, 
which was some seventeen months after the expiration of six 
years from the time when the plaintiffs’ cause of action arose. 
His Honour Judge Taylor who heard the case was of opinion 
that Iiutlrdf/c v. United States Saving and Loan Company, 37 
Can. S.C.R. 546, was applicable and dismissed the action. The 
plaintiffs now appeal.

With respect I think the learned Judge erred in applying 
that case to the facts here involved. There the respondent com­
pany sued Rutledge in the Yukon Territorial Court upon a 
judgment obtained in the State of Washington. The judgment 
had been obtained more than six years before the commence 
ment of the Yukon action, but the defendant had come to reside 
in the Yukon Territory less than six years before the date of the 
writ. The plaintiffs contended that the statute began to run 
only from date at which the defendant entered the Territory 
and sought to apply the principle of the statute, 4 Anne eh. 16, 
which provided in effect that where the defendant was beyon I 
the seas at the time the cause of action arose the period of limi 
tat inn should not begin to run until the date of his return. Tin- 
Supreme Court held that as the statute of Anne had not been 
re-enacted in the Yukon nor anything corresponding thereto tin- 
simple terms of the Ordinance barring the action after tin- 
lapse of six years from the time the cause of action arose must 
be applied, and that, as the cause of action arose as soon as tin- 
judgment in Washington was obtained, the plaintiffs could not 
succeed.

In the ease before us the plaintiffs contended that though 
the six years had elapsed there had been a part payment which 
was sufficient to take the ease out of the statute. The learned
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1 rial Judge held that all the decisions and precedents ns to the 
effect of part payment must he disregarded in view of what was 
said by the Chief Justice of Canada in the Rutledge case, Rut- 
ledge v. United States S. ek L. Co., 37 Can. S.C.Ii. 54(5. Hut 
that point did not arise and was not referred to in the Rutledge 
case and we have nothing to do here with the question when the 
defendant came to Alberta or with the statute of Anne.

The respondents contended, however, that quite apart from 
Rutledge v. United States S. and L. Co., 37 Can. K.C.IÎ. 546, 
the mere fact that the legislature had re-enacted that portion 
of the statute of Janies which placed a time limitation upon 
the action for simple contract debts without making any re­
ference to subsequent judicial interpretations of that statute 
and without embodying them in the ordinance itself, and with­
out any reference to statute 9 Geo. IV. eh. 14, sec. 3, which 
refers to acknowledgments in writing, must be taken as shew­
ing an intention on the part of the legislature to repudiate such 
interpretations and to reject the statute of George and to 
leave the Court free and untrammelled to apply the words 3f 
the Ordinance as they stand. I am unable to agree with this 
contention. 1 think that it might much more truly be said that 
the legislature, knowing evidently the wording of the statute of 
James and copying it and knowing presumably the judicial in­
terpretation that had been put upon it, must be held to have 
intended that that interpretation should be also applied in this 
jurisdiction or otherwise they would have expressly declared 
that that interpretation was to be rejected. In any case where 
an ancient English statute has been the subject of a long scries 
of judicial interpretations and a settled rule of English law 
adopted by the highest Courts in England has been laid down 
in regard to that statute I think we are bound to apply the 
same rule to a statute of our own legislature which is enacted 
in practically the same terms. In so far as the statute 9 Geo. 
IV. is concerned it is to be observed that it deals mainly with 
verbal acknowledgments or promises and provides that theSe 
must be in writing. We have here nothing to do with a verbal 
acknowledgment or promise but only with the question of the 
effect of part payment and the promise to be implied therefrom. 
The statute of George provides that nothing contained therein 
shall alter, take away or lessen the effect of any payment of 
any principal or interest. Therefore, if that statute was to 
have no effect upon the law upon the latter subject it is diffi­
cult to see how the omission to re-enact it here can have any 
effect upon it.

The defendants had given the plaintiffs three separate notes 
of which the one sued upon was the last to fall due. A pay­
ment of $150 was made by the defendants on Dec. 29th, 1906.
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second note, the first having been already paid off. The plain­
tiffs credited the balance, which, according to their calculation,

Marhfy

though 1 think it was erroneous, amounted to $31 upon the 
note in question. On 24th September, 1908, a further sum of 
$102.55 was paid and on October 1st. 1908, a further sum of $90. 
It will be observed that these two latter payments were made 
after the expiration of the six year period. I should judge
from the course of the discussion and examination at the trial 
that it must have been assumed that these bitter payments hav 
ing been so made after the statutory period had run could not 
have the effect of taking the debt out of the statute. The battle 
seemed to rage altogether around the effect to he given to tin- 
credit of $31. Rut it is clear that a part payment made even 
after the expiration of the six years is sufficient in general to 
revive the cause of action. See He Lane, Ex parte Gaze, 23 
Q.B.D. 74.

The only question, therefore, is whether any of these three 
payments were so made as to raise ation of a promise
to pay the balance and an acknowledgment of the existence of 
a larger debt.

In the view I take of the case it is quite unnecessary to 
consider the effect of the payment of $150, of which $31 was 
appropriated to the note in question on 2nd January, 1907. 
The defendant Robert Weder said in examination for dis­
covery :—

Q. Do you remember on the 24th September, 1908, paying $102.f>*>
A. Yen.

y. And on the 1st October, 1908, you paid #90 cash? A. Ye**, 1
paid that myself.

To my mind it is clearly impossible to contend, when tin- 
debtor paid $102.55 and then only a week afterwards paid $9u 
more that the payment of $102.55 was not made on account of 
a larger debt. I think we are bound to infer, in the circum­
stances, from the payment of $102.55 an implied promise to 
pay the balance. The defence of the statute therefore fails.

The defendants also allege that in the year 1901, two years 
after the machine for which the notes were given was bought 
and while they were engaged in threshing with the machine, 
the plaintiff took from them an assignment of a number of 
accounts due from various persons for threshing services 
amounting to something over $000 in all, that the plaintiffs 
notified these debtors to pay these accounts to them, that they 
mady no effort to collect these accounts, refused to re-assign 
them and allowed some of them to become statute-barred.

It was disputed by the appellants that they had ever taken 
an assignment of the debts in question, but after reading the

811
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evidence 1 am unable to see how it can be reasonably contended 
that there was not an equitable assignment. The evidence of 
the defendant Robert Weder shews that the plaintiffs’ agents 
came along and made a very urgent demand for payment of 
some money, that the defendants confessed inability to make 
any present payment, that the agents threatened to stop their 
threshing operations presumably by re-taking possession of 
the machine, that the agents demanded some accounts, that he 
said to them “If you want them you take them,” that they 
went into the house and the agents took the defendants’ book 
in which they had a list of the accounts then due to the de­
fendants, amounting to over six hundred dollars’ worth, that 
the defendants demanded a receipt but that the agents refused 
saying that they would get a receipt when the money was col­
lected, that he, Weder, said, “I want the receipts right now.” 
and that the agent replied, “Well, we collect that,” and walked 
away. The evidence also clearly shews and indeed the ill's 
admit that they collected about $4.")0. Clearly the plaintiffs 
must have notified the debtors to pay the debts to them even if 
there were no direct evidence to shew that they had done so, 
which there is. There is no suggestion that the plaintiffs ever 
accounted to defendants for the amounts received in any specific 
way by reference to the individual debtors who had made pay­
ments, although, of course, they did give credit for the amounts 
received. On such evidence it is impossible, in my opinion, to 
contend that the plaintiffs were merely collecting agents for 
the defendants. I think they were clearly equitable assignees 
of the debts, even aside from the suggested legal assignment said 
to have been contained in the original contract of sale which 
w is not put in evidence.

It is clear also that these debts were not taken in payment 
but only as collateral security for the defendants’ debt.

It appears that three of the accounts, viz.. ITarry Calvert’s 
for $79.02, Rob.rt Calvert’s for $22.91, and Gustave Schreiber’s 
foi $34.27, maki ig in all $130.80 were never collected by the 
plaintiffs and as they were due in 1901 they had become out­
lawed by 1907. McAvoy, once the plaintiffs’ agent, who had 
charge of the collecilon, said he notified the debtors and col­
lected what he could, and that when he left in 1900, there were 
three that had not been collected. He mentioned the two Cal­
verts and the other name he gave is written Khuard but this is 
apparently meant for Schreiber. He said, referring to the 
debtors generally, “I notified them and when I saw them I 
tried hard.” He also said tha the defendants interviewed him 
a number of times and tried to get their accounts back. This 
was while he was still in the plaintiffs’ employ and he left in 
1906, so it must have been before that time. We have not the 
exact date at which .he three debts in question were incurred
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so that we cannot tell exactly when they were outlawed nor 
therefore whether the defendants demanded them hack before the 
statute had run, but I do not think that is material. What is 
clear is that the plaint ill's had acquired control of the debts, 
holding them as assignees as eollateral security, and that when 
the period of limitation was approaching they did not take 
precaution to sue and so keep the debts alive as they clearly 
would be very careful to do in the case of their own direct 
debtors, as the present action itself shews, but allowed the stat­
ute to run so that the securities they held from the defendants 
were lost. It was open to them either to sue themselves or to 
place the defendants in a position to sue by re-assigning them. 
Nothing that can be construed into a re assignment ever took 
place. They, of course, were not bound to re assign them until 
the defendants paid the balance due, but if they exercised their 
undoubted right of retaining them as security then I am of 
opinion that it was their duty to preserve the security and if 
that security was in danger of being lost by the operation of 
the Statute of Limitations it was their duty to issue writs in 
order to preserve it.

In American and English Encyclopntlia of Law, 2nd ed.. 
vol. 22, page 899, it is said :—

It is well settled that when a chone in avtion such as n bond, note 
or accepted order on a third person is transferred and delivered to a 
creditor as collateral security it is the duty of the pledgee to un­
reasonable cm re and diligence to make hiicIi collateral available; that 
he is bound to use proper exertions to render the collateral effectual 
for the purpose for which it was pledged ; that if necessary he must 
bring an action against the maker of the collateral and that if 
through his negligence or wrongful act or omission the collateral is 
lost he is account able and liable to the pledgor in the same manner 
as the pledgee of goods and merchandise is liable to the pledgor if they 
are lost or destroyed through the pledgee’s failure to give them the 
ms-essary protection and care.
And on page 900 it is said:—

Where hv the negligence of the pledgee the collect in of collateral 
securities has la-on lost by operation of the Statute of Limitations and 
such statutory defence has Itecoinc perfect, the pledgor may by a 
counterclaim recover the value of his collateral even though it he 
not known that his debtor will, when sued on such collateral, ple.nl 
the statute in defence.
For this lust statement no English precedent is quoted, but 

the work is one of great autho> ty and for the first statement 
the cases of I‘racock v. />arxx<//, 14 C.B.N.S. 728, 8 L.T. 63(i. 
and Williams v. /Y*rr, 1 Sim. & St. 581, 44 K.K. 238, are cited. 
In the former case it was held that the bolder of a draft, to 
whom it had been assigned as collateral security and who failed 
to present it at maturity whereby the security was lost, was 
liable to his debtor from whom he had received it for the amount 
of it. The <'ourt, Earle, C.J., Williams, Willcs, and Byles.
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J.I., held that on the holder’» failure to present and on the loss 
through this laehes the bill became money in his hands in favour 
of the debtor from whom he reeeived it as seeurity. I can see 
no difference in principle between that ease and the present 
one.

My brother Scott refers me also to the following authorities 
as supporting this view : Lcwin on Trusts, lltli etl., 316-7 ; 
Synod v. />< Blaquicrc, 27 (Ir. 536; ('assets' Digest, p. 539.

The plaintiffs through their agents by holding a threat over 
the defendants’ heads practically forced them to place these 
debts in their hands. They assumed control of them and noti­
fied the debtors. The evidence shews that the debtors so under­
stood it and refused to recognize the defendants’ right to col­
lect. Instead of doing what was necessary to keep the debts 
alive or permitting the defendants to do so by a re assignment 
they retained them under their control and then allowed them 
to lie barred and all remedy lost. 1 cannot see that in the cir­
cumstances the defendants are guilty of any negligence in not 
insisting on the issue of writs. It was not in their power to 
force the plaintiffs to sue. I think, therefore, they should be 
charged with the amount of the debts at the date on which they 
were outlawed. This was at least as early as December 31st, 
1307. Allowing a credit of $136.80 on that date it is clear that 
the plaintiffs’ claim was satisfied on October 1st, 1908, by the 
last payment of $00. Indeed a can-ful checking of the plain­
tiffs’ calculations of interest shews that they claimed a little 
too much, about $3, on the first note, alsiut $27.00 too much on 
the second and much more too much on the last. Possibly some 
small balance would lie found due the defendants but I think 
this may be disn-garded without injustice, particularly in view 
of the offer made in their notice of cross appeal. The n-sult is, 
that the appeal and the cross-appeal should both be allowed, 
that the plaintiffs should have judgment entered below against 
the defendants and that the defendants should have judgment 
on their counterclaim for the same amount (it is unnecessary to 
specify the sum exactly as it amounts to a dismissal of the ac­
tion), and that the defendants should have their costs of the 
action.

As to the costs of the appeal I think there should Is* none to 
either party. The plaintiffs wen- fully justified in appealing 
in order to remove a judgment against them based on an errone­
ous view of the law as to the Statute of Limitations which it is 
clearly of extreme ini(>ortanee to the commercial world and to 
the plaintiffs in particular to have corrected.

Simmons, and Walsh, .1.1., concurred.

Judt/mrnt accordinyly.
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BREAKEY et al. (appellants) v. BERNARD et al. (respondents).
Quebec King ’s Bench, Trenholmr, Lavergnr, Cross, Carroll 

and Gcrvais, JJ. June 17, 1912.

1. ABATEMENT AN» BKVIVOB (8 II—5)—DEATH or PLAINTIFF — INTERVEN­
TION—Objection to form—C.P. Quebec 272.

An Intervention, filed after the expiration of the delay allowed by 
art. 272 C.P. for contesting a petition for the continuance of the suit 
after the death of the plaintiff, is not oj»en to an exception to the 
form on the ground that there were not two parties to the action at 
the time the intervention was filed, the filing of the |>etition itself being 
an act of continuance which the adverse party may or may not contest.

2. Abatement ani> revivor (g II—5)—Death of party—Suspension of
suit—Intervention—C.P. (Quebec), art. 174.

The filing of an intervention, while a suit was suspended by the 
death of a party, is not prejudicial within the meaning of art. 174 C.P., 
and is not open to an objection to the form on that ground, but it may 
be proceeded upon when the suspension ceases.

3. Parties (§ III—120)— Intervention—Ratepayers liable fob assess
AIENT ON OPENING UP HIGHWAY—INTEREST DIFFERING FROM MUNI­
CIPALITY.

Ratepayers, or parties who are assessable in respect to the opening 
of a highway, may intervene in an action to net aside a proot's verbal 
for the opening thereof, notwithstanding the corporation of the county 
was a party to the action, since they had a special interest in the 
proceeding different from that in respect to which the municipal cor 
poration represented them.

(Borland v. Earle, [1902] A.C. 83; Brown V. Gugy, 2 .aoo. P.C.N.S. 
341, specially referred to.]

Appeal from the judgment of the Superior Court, district 
of Beauce, Pelletier, J.

The appeal was dismissed.
L. St. Laurent, for appellant.
/*. Huuffard, K.C., for respondents.
The following opinion was handed down.
Cross, J. :—The appeal is from a judgment whereby an excep­

tion to the form produced by the appellants was dismissed.
The exception to the form was directed against a demand in 

intervention made by the respondents. The grounds of the ex­
ception are in substance two, namely : First, that the exception 
was produced in violation of art. 269 C.P.,e inasmuch as the

•Articles 269, 271, and 272 of Code of Civil Procedure (Que.) are as 
follows:—

269. In causes which are not ready for judgment, all proceedings had 
subsequently to notice given, of the death or change of stilus of one of 
the parties, or of the cessation of the functions within which he was a<i 
ing. are null; and the suit is suspended until its continuance by those in 
terested, or until the latter have been called in to continue.

271. The continuance is affected upon petition, filed in the office of the 
Court.

The contestation of the petition is governed bj the same rules and d* 
lays as apply to the action during which it is made.

272. If the continuance is not contested within the delays prescribed, it 
is held to lie admitted.
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action was suspended by the death of the plaintiff and had not 
yet been continued by his legal representatives, a petition in 
continuance of suit having been filed, but not yet adjudicated 
upon ; and second, that the respondents were already parties, 
inasmuch as they were represented in the action by the corpora­
tion of the county of Beauee.

The object of the action is to set aside a procès-verbal for 
the opening of a highway from tin* front road of the parish of 
St. (Jédéon to the eleventh range of Forsyth in the parish of 
Ste. Mai tine de Courcelles, including a scow-ferry across the 
Hiver Chaudière.

The defendant is the corporation of the county. Upon return 
of the action, the defendant declared that it submitted itself to 
justice and would not contest.

The plaintiff having died, the present appellants, on the 15th 
August, 1911, filed a petition praying to be permitted to continue 
the suit.

This petition was granted on the lflth October, 1911, and on 
the 24th October the appellants declared that they took up the 
instance accordingly.

In the meantime, on the 8th September, 1911, the respondents 
produced an intervention which was received by the Judge.

In this intervention the respondents set forth that they are 
parties interested in the road as having petitioned for the open­
ing of it and as being assessable for its maintenance, and com­
plain that the defendant refuses to contest the action. They 
proceed to set up a defence to the action and pray for dismissal 
of it.

In support of the first ground of the exception, the appellants 
say that, when the respondents’ intervention was filed, there 
were not two parties to the action, the plaintiff having disap­
peared and not having been replaced, that in terms of art. 2(19 
<’.1*. all proceedings—and therefore the intervention—“had suh- 
sequently to notice given of the death are null, and the suit is 
suspended until its continuance by those interested, or until the 
latter have been called in to continue.”

It is answered, for the respondents, that the petition in con­
tinuance. not having been contested, was to have been taken as 
admitted upon and after tile delay allowed for contestation which 
expired on the 7th September: art. 272 C.P.

This answer appears to be well founded. It might indeed be 
said that, since the delay to contest is for the benefit of the party 
entitled to contest, there is no necessary reason why lie should 
even wait for expiry of it.

While the Code provides that continuance of suit is effected 
‘ upon petition,” the idea is that the petition is itself a declara­
tion or arte of continuance “filed in the office of the Court” 
(art. 271). which the adverse party is given a right to contest 
but which is effective if not contested.
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Resides, in view of the mention in art. 174 C.P.* of “preju­
dice” as a ground of exeeption to the form, 1 find no 
of law in the filing of the intervention, even if it were to he con­
sidered that the suit was suspended at the time of the filing of 
it, saving to the parties to proceed upon it when the suspension 
would have ceased.

The other ground pleaded in support of the exception is want 
of quality on the part of the respondents as mere ratepayers or 
parties assessable in respect of the road, to intervene and con­
test, the corporation holding municipal jurisdiction over them 
being already a party defendant.

If 1 have correctly grasped the purport of Mr. St. Laurent's 
argument for the appellant on this head, it is that, while the 
interveners have an interest in the subject matter in litigation, 
it is an interest in respect of which they are represented by the 
defendant municipal corporation, and that, being already so 
represented by the corporation, which is vested with jurisdiction 
in the matter, they are not entitled to displa y their regular 
authorized representative by themselves intervening as defend 
ants.

It would indeed seem necessary for the appellants to take 
that ground in order to make out a basis for an exception to 
the form.

And it was further subsidiarily argued that, though there are 
exceptional vast's in which an individual or a minority of the 
members of a body corporate can be held entitled to sue upon 
the ground that the majority of those vested with the adminis­
tration of the corporate affairs have failed or are failing to redress 
a wrong done to the corporation, such exceptional cases are, as 
was pointed out in Kurland v. Karlr, (1902) A.C. 83, at p. 93, 
“confined to those in which the acts complained of are of a 
fraudulent character or beyond the powers of the company”; 
and the appellants point out that neither fraud nor excess of 
jurisdiction is alleged in the intervention in this action.

Respec ting the principal point of the argument so put for 
ward, I consider it a mistake to say, as the appellants do, that 
the rei s are represented by the county municipal cor
poratinn in respect of the matter in issue.

•Art. 174 <’odo of Civil Procedure (Que.), i* an follows :—
174. The defendant may invoke any of the following grounds by ex 

ception to the form, whenever they caute a prejudice:—
1. Irregularities in the writ, declaration or service;
2. Incapacity of the plaintiff or of the defendant.
3. Absence of quality in the plaintiff or in the defendant.
4. The fact that a ntntement of the causes of action, is not contained in

the writ or in the declaration.
5. Irregular deacription of the object of the demand.

93

0076
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The county corporation represents the inhabitants at large 
for those objects which are placed in its authority by the Muni­
cipal (’ode.

When, however, a municipal council homologates a proves 
verbal, it indicates the proportion of work to be performed by 
parties specially concerned (art. 799 M.C.); in other words, it 
provides a scheme of contribution of work charged upon par­
ticular individuals. Instead of acting for the inhabitants at 
large, it creates continuing burdens and charges them upon 
particular parties. The proves verbal once homologated, the 
subsequent administration is taken up and carried on by and 
between the individuals themselves, without the intervention of 
corporation or council. The homologated proves verbal is at one 
and the same time a title to legal rights in favour of particular 
individuals and an evidence of creation of obligations imposed 
upon particular individuals in favour of other individuals. The 
council has no authority in itself to repeal or destroy the prods 
verbal. Before it can take the first step to do that, the procedure 
must he set on foot by the requisite petition of an interested 
individual.

Now, in the present case, the respondents assert an interest 
and a subjection to asse*sahility special to themselves arising 
out of the by-law. Their interest is not an interest in respect of 
which the municipal corporation represents them.

They are entitled in their own names to come in and plead 
their particular rights, whether the municipal corporation does 
or docs not plead. Their right of action (or defence) stands 
upon an independent footing, just as the right of action of a 
private individual, who suffers damage special to himself from 
obstruction of a public highway, was shewn in Brown v. (iupy, 

Moo. P.C.N.S. 341 in be of the right "i action
of the Crown to abate the nuisance.

Counsel for the interveners have made a sharp criticism of 
the action of the municipal corporation in not contesting the 
action. In view of what has just been said, I consider tha< to 
be a misplaced criticism, and I feel warranted in adding that 
tin* propensity of municipal councils to engage in costly litiga­
tion respecting proves verbaux in which the ratepayers at large 
have no interest, hut which are the affairs of perhaps less than 
a half dozen persons specially concerned, is a filing which should 
not receive judicial encouragement.

It is conceivable that there may he cases in which the action 
or contestation should he on behalf of the corporation, hut they 
are exceptional.

In view of the conclusion just expressed upon this ground 
of appeal, it is unnecessary to express an opinion upon the sub­
sidiary argument rested upon the authority of Borland v. 
Earle, [1902] A.C. 83, to the effect that, even if the right of the
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did not allege that the municipal corporation was chargeable 
with fraud in neglecting to contest.

It may, however, be said that, if n municipal council were, by
mere non-feasance, about to allow' a right of action vested in 
the corporation to he extinguished by prescription, it could not 
he successfully contended that a ratepayer upon setting forth 
the bare fact would not he held entitled to take an action in his 
own name to prevent prescription being acquired—though in 
the ordinary meaning of language it could not he said that, in 
such a case, the corporation was charged with fraud in express 
words. It was pointed out in Brook v. Booker, Que. 17 K.B. 1ÎW, 
at 197, that a recital of particular facts may amount in effect 
to a charge of fraud and collusion without either of these words 
being actually used.

My conclusion is that the appellants have not made out a 
case upon the appeal upon either of the grounds of their exeep- 
tion to the form, and that the judgment should, therefore, be 
confirmed.

Appeal dismissed.

ONT. NIGRO v. DON ATI.

H.C.J.
1912

Ontario High Court. Trial before Lennox, J. September 10, 1912.

1. Master and servant ($IIR9—170)—Liability ok master—Neon
Sept. 10. HENCE or FOREM \N—WORKMEN'S <'<)MI'EN8ATION FOR INJURIES ACT,

R.S.O. 1807, ch. 160.
Where a foreman in charge of Malting perations charges a drill 

hole with dynamite, ami, forgetting that lie has done so, orders one of 
the workmen to clean out the hole, and the workman is injured by an 
explosion of the dynamite, the foreman’s employer is responsible to the 
workman for such injuries under subsection (2) of section :$ of the 
Workmen's Com|>cn*Rtion for Injuries Act, It.S.O. 1897, ch. 100.

2. Evidence (6 IIII—810)—Admission—Payment oe medical and iios-
PITA!. EXPENSES—WORKMEN'S COMPENSATION Act (O.NT.).

Contributions made by the employer before action towards the 
medical and hospital ex-penses of an employee who afterwards sued him 
for damages alleging that he has been injured by the negligence of the 
employer's foreman and that tin- employer was liable therefor under 
the Workmen's Compensation Act (Ont.) should not, in a sulwoipicnt 
action for the injuries, lie taken as evidence of the payer's liability, 
unless expressly made upon that basis, but should count to his advan 
tage in assessing the damages.

3. Evidence (6 XI F—794)—Estimated earnings—Workmen’s Compensa
tion Act (Ont.).

Evidence that the workman was earning a certain sum per day at the 
time of the injuries complained of is not relevant for the ascertainment 
of tin* “estimated earnings" during the three years preceding the in­
jury which is an element in fixing the workmen's compensation for 
the injury under the Workmen's Comfiensation for Injuries Act, R.S.O. 
1897, ell. 1110, sec. 7.
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Action by a workman employed by the defendant for 
damages for injuries sustained by the plaintiff, owing, as alleged, 
to the negligence of the defendant or his foreman.

Judgment was given for the plaintiff.
A. E. Cole, for the plaintiff.
F. //. Keefer, K.C., for the defendant.

Lennox, J. :—It is not denied that it was an explosion of 
dynamite that caused the injury complained of in this action. 
This is the contention of the plaintiff, and the evidence for the 
defence affords frequent reference to hole No. 3 as being 
charged with dynamite—the defendant himself suggesting that 
it must have been a very light charge.

It is not suggested that it was accidentally charged, as by 
dynamite dropping into it, or accident of that kind. The five 
holes were drilled on the morning of the accident, and the drill­
ing was completed only a few minutes before the explosion of 
this hole, No. 3. The hole in question was deliberately, or at 
all events intentionally, charged by some one. There was only 
one person who had a right to do this. This was Frank Gal- 
zarino, the foreman, who came upon the works that morning, 
and who was expressly and distinctly put in superintendence of 
the works being carried on, and particularly of the blasting 
operations; which included, as incidents thereof, drilling, plug­
ging, cleaning out, loading, covering, and firing. There would 
be other duties in connection with the blasting, of course— 
these are the manifest ones. The defendant put the plaintiff 
under the charge of the foreman, as his assistant. lie assisted 
in exploding the first and second holes, and the foreman then 
set him at work cleaning out the third hole, and watched him 
for at least part of the time he worked at this. The defendant 
came along and assisted the plaintiff at this work, and had only 
temporarily stepped aside, to look for or to speak to the foreman, 
in possession of the dynamite, and swears that no one else at 
the works, that morning, had dynamite. The suggestion, there­
fore, in argument, that the plaintiff may have charged* the 
hole, into which he was forcing a drill with a heavy sledge, 
is not only without a tittle of evidence, but without a vestige 
of reason to support it.

I am asked to infer that the plaintiff maliciously committed 
this crime, and deliberately exposed himself to its results, yet, 
in the same breath, it is argued—and it is to all intents and 
purposes the sole defence set up—that 1 cannot possibly come 
to the conclusion, or, in other words, find as a fact, that Frank 
Ualzarino put dynamite in hole No. 3, and yet remained within 
the danger zone. 1 can only find it, of course, if there is direct 
or circumstantial evidence to support it. Juries are doing this
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thing all the time, with the approval of the Courts, on grave 
criminal charges. Nobody imagines that the foreman intended 
to do wrong or was guilty of worse than forget fulness or negli­
gence—in such a case criminal forgetfulness and negligence. If 
this accident had resulted fatally, and the foreman was charged 
with manslaughter, resulting from criminal negligence on his 
part, could I have said that the circumstances afforded no evi­
dence for the consideration of the jury? Well, then, upon the 
undisputed facts and circumstances given in evidence in this 
case, 1 am not prepared to accept Galzarino’s statement that he 
did not put dynamite in the hole in question, although it is 
possible that he is saying what he believes to be true; and, 
on the contrary, I think that the only reasonable conclusion to 
be reached is, and 1 find it as a fact, that Frank Galzarino did 
place dynamite in hole No. 3.

It is argued that he is a disinterested witness. So he is— 
in a sense—and he is an experienced man ; but experienced men 
are forgetful and sometimes careless; and his reputation and 
earning power cannot be said to be unaffected by the issues in 
this case.

It was not contended that the defendant was not responsible 
for the negligence of the foreman; however, that does not r- 
lieve me from the duty of carefully considering the provisions 
of the Workmen’s Compensation for Injuries Act; and I think 
it is clearly a case where the injury was caused by the negligent • 
of a person in the service of the employer who had superintend 
encc intrusted to him, wdiilst in the exercise of such superin­
tendence: sec. 3, sub-sec. 2. It was argued that the defendant 
would also be liable under sub-sec. 1. I express no opinion as 
to this. I am, however, of opinion that the case comes within 
the provisions of sub-sec. 2.

Then as to the damages. They should not be extravagant. 
The defendant has acted well. lie was not careless in the selec­
tion of his foreman; he was not negligent, so far as the evidence 
goes, in the carrying on of his works, and he was not ungenerous 
when the calamity came upon the plaintiff. There was evidence 
of payments, and these were argued as evidence of liability. 
I don’t think the defendant made the contributions upon that 
basis; and, in every case, unless it has to be utilised to give 
a colour and meaning to disputed facts, I shall, as here, in the 
interest of humanity and decency, count contributions made for 
the relief of the plaintiff, not to the prejudice, but to the credit 
and advantage of the defendant.

I was not very favourably impressed by the plaintiff’s evi­
dence. He clearly exaggerated the result of his injuries. I 
am satisfied that he will be able to do some work, and earn 
money, though he will certainly be seriously handicapped in the
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struggle. I am not disposed to accept his statement of average 
winter earnings of $5 a day; and, in any event, this evidence 
is not relevant. It is not what is earned in other occupations, 
or even what the plaintiff was earning at the work in question, 
hut the average earnings for three years in that occupation, or 
$1,500, whichever is the larger of the two sums. There is no 
evidence on this heading. I know that the plaintiff was getting 
$2.75 a day at the time. This, with steady employment, would 
come to more than $800 a year, hut there is no evidence as to 
duration of employment. It is not the class of evidence con­
templated in the statute, and I am not disposed to strain to 
mist the plaintiff upon this point.

The utmost, therefore, that the plaintiff is entitled to is 
$1,500. The defendant has paid towards doctors’ hills and 
hospital expenses, $54. I think I have power to deduct this, 
and it ought to be deducted.

I, therefore, direct that judgment be entered for the plain­
tiff against the defendant for $1,440 and the costs of this 
action.

Jmlqmcnt for plaintiff.

Re SANDERSON and SAVILLE

Ontario Diviaional Court, Falconbridqc, C.J.K.B., Britton and Riddell, ,1,1.
June 20, 1912.

1. Minks and minerals (8 I A—0)— Holder of a miner's license rt.xk-
INO OUT CLAIMS AFTER EXPIRATION OP LICENSE — RENEWAL OF 
license—Mining Act, 8 Knw. VII. (Ont.) cii. 21.

Where the holder of a miner’* license under the Mining Act of 
Ontario, 8 Edw. VII. ch. 21. stakes out a mining claim after the ex­
piration thereof, a subsequent special renewal license obtained by him 
under section 85(1) (a) of the Act give* no validity to the previous 
^taking and he acquires no rights thereunder.

2. Witnesses (8 IN'—00)—Vonclvsivknesh of kinking as to chkdiiiility
IlY TRIAL TRIRVNAL.

The Master or other officer who hears the evidence of the witnesses 
is the llnal judge of their credibility. (Per Riddell, J.)

I Booth v. Hattf, 21 Can. S.C.R. 037; Biakop v. Hinhop, 10 O.W.R. 
177. and Hall v. Berry, 10 O.W.R. 054, referred to.]

Mines and minerals (8 I A—41)— Staking ovt claim witiioi t license 
—Rights of discoverer—Mining Act, 8 Knw. VII. (Ont.) cii. 
21.

To stake out a mining claim without a miner's license is a crime 
under the Mining Act of Ontario. H Edw. VII. ch. 21. and the dis­
coverer acquires by such staking no rights which will lie allowed by 
the court or enforced against the claim of any other. (Per Riddell, J.)

4. Civil rights (8 I—10)—Effect of crime on i*k veiity rights of party 
CHARGED.

The court will not enforce property rights directly resulting to the 
person asserting them from the crime of that person. (Per Riddell. .!.)

If'/carer V. Mutual Kewrve Fund l.ife Annulation, (1892) 1 Q.ll. 
147; and Lundy v. Lundy, 24 Can. S.C.R. 050, referred to.]
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5. Civil rights (SI—10)—Rights or wboxoiwkb ix behi-kct to rights
ACqllBED FROM 1118 OWN WRONG.

The rule that a wrongilner cannot acquire rights from his own wrong, 
while requiring the umlning. wherever possible, of the advantage gained, 
does not operate to deprive the wrongdoer of a right previously pos 
sensed by him. [Per Riddell, J.)

[Hooper v. /.(inr, 0 H.L.C. 443; and Ockford v. Fronton, ti II & \
4till, referred to.]

Appeal by Simpson Sanderson and John Sanderson from the 
judgment of the Mining Commissioner, reversing the decision of 
a Mining Recorder, and declaring that Eliza Sa ville, the re­
spondent, was entitled to be recorded as the holder of two mining 
claims in the Sudbury mining division.

The reasons for judgment of the Mining Commissioner were 
as follows :—

This is an ap]>eul by Eliza Sa ville from the decision of the 
Mining Recorder of the Sudbury mining division, by which he 
allowed the dispute of Simpson Sanderson, on behalf of John 
Sanderson, against the mining claim of the appellant, Eliza Saville, 
cancelling the appellant's claim, and giving the property, or 
rather the portion of it which was overlapped, to the disputant, 
under his subsequent staking.

The matter was heard before me at Sudbury, new virrt voce 
evidence being put in on behalf of the appellant; and, by consent, 
the evidence taken before the Recorder also being used; also 
letters received from some of the Mining Recorders regarding the 
renewal of Simpson Sanderson’s license.

There are two issues involved: first, the validity of Eliza 
Seville's staking; and, secondly, the validity of the respondents' 
subsequent staking over the same or part of the same ground.

Dealing with the latter first, I think I must find that on the 
21st April, when Simpson Sanderson staked out the property, he 
had no miner’s license. The Recorder for Gowganda certifies 
that on the 24th April, 1911, he issued to Sanderson a special re­
newal license. Counsel for the respondents contends that, not­
withstanding this, Sanderson may have had his license regularly 
renewed elsewhere. The presumption, however, must be entirely 
against such a renewal, as sec. 29 of the Mining Act of Ontario, 
8 Edw. VII. ch. 21, expressly forbids the application for or holding 
of more than one miner’s license at the same time, and makes 
doing so an offence against the Act; and, at all events, u|>on the 
whole evidence, I am quite satisfied that Sanderson did not, in the 
interval between the 31st March and the time he got the special 
renewal, have any miner's license.

It was argued, however, that the provision in sec. 85 (1) (a) 
of the Act, saving forfeiture of a claim where a special renewal is 
taken out within the time provided, would cure the defect. This 
provision, however, is for an entirely different purpose, and has, 
I think, no application to the original staking out of the claim. 
The Act is very clear that no right can l>c acquired by discovers



6 D.L.R.] Re Sanderson and Sa ville. m
or staking made by one who is not a licensee; and, in fact, a person 
prospecting or meddling with Crown lands, without having a 
license, is guilty of an offence against the Act: see secs. 22, 34, 35, 
and 170. It is only to licensees that the right of acquiring claims 
is given; and the saving of forfeiture of a claim already acquired 
is quite a different thing from the acquisition of a claim in the first 
instance. I have frequently held that, unless the staker, as well 
as the person in whose name the staking is done, has a license at 
the time of discovery and staking, no right can be acquired: see 
lie Hoyle and Young (1900), 1 Mining Commissioner’s Ca.o l.

It follows, therefore, that the respondent Simpson Sanderson 
can have no rights in the property under his own staking.

As to the appellant’s staking, the Recorder held it invalid, 
on the ground that there was disqualification under sec. 57 of the 
Act, by reason of the appellant’s husband, who did the slaking, 
having previously planted a post upon the property without having 
completed and recorded the staking within the time prescribed 
by the Act. Upon this point, additional vivd voce evidence was 
put in before me; and, considering this with the evidence already 
before the Recorder, I think I must find that it was not on the 
property now in dispute that such prior post was planted; and 
that, therefore, the claim cannot be held invalid upon this account.

The appellant was not as prompt as she should have been in 
following up the discovery with staking; but the penalty for such 
delay is that prescribed in sec. 55, namely, that the lands shall be 
open to any one else to intervene with a proper discovery and 
staking; and here, as I have found, no one has really done so; 
ami, though I am not satisfied in all respects with the appellant’s 
actions, or rather those of her husband and agent, in connection 
with the matter, there seems no doubt at all that she has the merit 
of beinz the first and original discoverer; and, as no one else has 
a valid claim to the property, I think the disposition should not 
he too astute to pick flaws in the title; and, at all events, I think 
that there is nothing in the evidence sufficient to justify me in 
finding her claim invalid.

The respondents’ claim must be cancelled, and the appellant’s 
claim restored; but, as I think that the appeal was occasioned by 
the appellant's own fault or delinquency in not submitting her 
evidence fully before the Recorder, I will make no order for costs.

I find that mining claim T.R.S. 2874, recorded by Simpson 
Sanderson, on behalf of John Sanderson, is invalid, and 1 direct 
the same to be cancelled.

And I find that mining claim T.R.S. 2185, staked out and 
recorded in the name of Kliza Sa ville, is valid, and I direct that 
it be restored to record and the cancellation thereof vacated.

And I make no order for costs.
The appeal of Simpson Sanderson and John Sanderson from 

the judgment of the Mining Commissioner was upon the following 
grounds:—

21—6 D.L.B.
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1. At the time of staking the said claim, Simpson Sanderson 
was entitled to obtain a renewal license, and was entitled to stake 
out this claim.

2. That there is no evidence to shew that Simpson Sanderson 
was not the holder of a license.

3. From the evidence, the Mining Commissioner should have 
decided in favour of the appellant.

4. The Mining Commissioner wrongfully admitted further 
evidence.

The appeal was dismissed.
Argument

Riddell, J.

J. W. Bain, K.C., and M. L. Gordon, for the appellants, argued 
that the Sa ville staking was invalid, on the ground that there 
was disqualification under sec. 57 of the Mining Act of Ontario, 
1908, by reason of the fact that Saville, who did the staking, 
had previously planted a post upon the property, without having 
completed and recorded the staking within the time prescribed 
by the Act. The evidence shewed that the post had been planted 
upon the Saville claim; and the Commissioner was wrong in 
overruling the Recorder on that point. On the other branch 
of the case, namely, the subsequent staking by the appellants, 
counsel contended that the provision in sec. 85 (1) (a) of the 
Act, saving forfeiture of a claim where a special renewal is taken 
out within the time provided, cured any defect in recording.

G. F. Shcpley, K.C., and II. S. White, for Eliza Saville, the 
respondent, argued that, although where there was a staking 
out there would have to be a recording, putting up a post was 
not staking out. The prior Saville post was not planted on 
the property now in dispute. The provision in sec. 85 (1) (a) 
has no application to the original staking out of a claim, and 
did not cure the defect in the appellants’ title. No right could 
be acquired by discovery or staking made by one who was not 
a licensee. In fact, a person prospecting without a license was 
guilty of an offence against the Act. See secs. 22, 23, 27, 31. 
35, 176, and 181.

Bain, in reply, maintained that the prior Saville post was 
a part staking, and not merely the planting of a post. See secs. 
54, 55, and 57 of the Act.

June 2G. Riddell, J.s—In this appeal from the Mining 
Commissioner there are several matters to be considered one 
of them a matter of law of considerable importance though sus­
ceptible of short and simple statement.

Sanderson, who was the holder of a mining license, being 
at a distance from the Recorder’s Office, failed to have his license 
renewal Indore the 1st April, 1911; but he went on, and on the 
21st April made a discovery and staked two claims. He, on 
the 24th April, had his license renewed under sec. 85 (1) (a)
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of the Mining Act; the Mining Commissioner holds that Sander­
son can acquire no rights by such a discovery and staking.

The Act provides, sec. 22 (1), that “no person 
not the holder of a miner’s license shall prospect for minerals 
upon Crown lands ... or stake out, record or acquire 
any unpatented mining claim ... or acquire any right 
or interest therein.” Section 170 (1) provides: “Every person 
who prospects . . . any Crown lands ... for minerals 
otherwise than in accordance with the provisions of this Act 
or 0 Edw. VII. ch. 11, sec. 103 . . . shall be guilty of an 
offence against this Act and shall incur a penalty not exceeding 
$20 for every day upon which such offence occurs or continues, 
and upon conviction thereof shall be liable to imprisonment 
for a period not exceeding three months unless the penalty and 
costs are sooner paid.” Section 181 (1) directs the prosecution 
before a Police Magistrate or Justice of the Peace, the Commis­
sioner or a Recorder. This express provision apparently excludes 
the application of sec. 104 of the Criminal Code; but the offence 
is none the less a crime. If, for any reason, sec. 104 of the Code 
does apply, then the act was a crime, quite beyond question.

“ .Vullus commodum capere potest dc injuriâ suâ propriaand 
“A'td prendra advantage de son tort demesne” (2 Inst. 713), “A’emo 
er suo delicto meliorem suam condilionem faccre potest,” are but 
a few of the forms of statement of a principle recognised in our 
law.

This is stated by Fry, L.J., in the following words: “No 
system wf jurisprudence can with reason include amongst the 
rights which it enforces rights directly resulting to the person 
asserting them from the crime of that person:” Cleaver v. Mutual 
Reserve Fund Life Association, [1892) 1 Q.B. 147, at p. 156. 
Maybrick had insured his life in favour of his wife, and died by 
poisoning; his wife was convicted of his murder, her sentence 
being commuted to penal servitude for life. The executors of 
Maybrick sued the insurance company, and it was considered 
that Mrs. Maybrick lv 1 no right to receive the insurance, but 
there was a resulting t in favour of the estate.

This case was muc. mvassed in our own case McKinnon 
v. Lundy 11893-4), 24 O.R. 132, 21 A.R. 560; sub nom. Lundy 
x. Lundy (1895), 24 Can. 8.C.R. 650. Mrs. Lundy had made a will 
devising certain lands to her husband; he killed her, and was 
convicted of manslaughter. Lundy’s grantee claimed the land; 
the trial Judge (Ferguson, J.) held that Lundy could neither 
take under the will nor inherit, and that the lands should go as 
on an intestacy, except that Lundy could not inherit any interest. 
The Court of Appeal unanimously reversed this judgment, draw­
ing a distinction between murder and manslaughter, “something 
little removed from accident, when all intent to bring about the 
death, and thereby bringing about the existence of the fund for
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the profit of the criminal, was necessarily absent:" per Burton. 
J.A., 21 A.R. at p. 502. Another distinction is drawn between 
the ('leaver cast* and the Lundy ease* by one of the Judges, munch 
that in the former the plaintiff wits seeking the assistance of 
the Court—in the Lundy caw* “the defendant Lundy is not 
seeking the aid of the Court. He does not require it. the validity 
of the will is not disputed. It is admitted to be a good will.

jter Mac I en nan, J.A., 21 A.R. at pp. 506, 507 
The Supreme Court (24 ('an. S.C.R. 050) reversed the judgment of 
the Court of Appeal and restored that of Mr. Justice Ferguson, 
pointing out that “the principle upon which the devisee is held 
incapable of taking under the will of the person he kills is, that 
no one can take advantage of his own wrong:” p. 052.

The principle must, of course, l»c subject to two qualifient iom 
the rights in question must l>c property rights—Mrs. May brick 
and Lundy, after their release, could not be prevented from 
taking another spouse.

So, too, while rights cannot be acquired by a wrong-doer 
from his wrong, “the rule only applies to the extent of undoing 
the advantage gained where that can be done and not to tin- 
extent of taking away a right previously possessed. Thus, if 
A. lends a horse to H., who uw*s it and puts it in his stable, and 
A. comes for it and B. is away and the stable is locked and A 
breaks it open and takes his horse, he is liable to an action fur 
the trespass . . . and yet the horse could not lie got back, 
and so A. would take advantage of his own wrong. So, though 
a man may be indicted at common law for a forcible untry, lie 
could not Ik* turned out if his title is good. . . per Brain- 
well, B., Hooper v. Iai ne (1857), 0 H.L.C. 443, at p. 461.

See also Ockford v. F resta n (1861), 6 II. & N. 466.
In the present case, the discoverer had no rights in the land 

previously possessed—and he founds his claim upon acts done 
by himself, a trespasser, a wrong-doer, one liable to con­
viction for a crime. It is clear that no such claim can be allowed 
by any Court, nor can it Ik* allowed to Ik* set up against tin- 
right or claim of any other—unless, indeed, the provisions of 
see. 85 (1) (a) of the Act save him.

Section 85 (1) (a) does not purport to be in any way in modifi­
cation of secs. 22, 23, 27. Section 27 provides for the ordinan 
case of the renewal of a license “before the expiration thereof 
this renewal is to “bear date on the 1st day of April and shall 
Ik* deemed to have been issued and shall take effect immédiat* I\ 
upon the expiration of the license of which it is a renewal.” But 
sec. 85 (1) (a) provides for an entirely different case, for what 
is, both in the section itself and in the tariff, item No. 23, 
called a “special renewal license.” This, so far as ap|K*ars. need 
not Ik* dated the 1st April—at all events, it is not provided that 
it shall come into effect retroactively. It is only issued “to sne
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forfeiture” (tariff, item No. 23), a forfeiture under sec. 84. This, 
as will he seen, is forfeiture of “all the interest of the holder 
of a mining claim before the patent thereof has issued.” The 
"special renewal license” is not operative to make that rightful 
which was wrongful, that innocent which was a crime, hut only 
to exempt from forfeiture the interest already rightfully and 
lawfully acquired of “the holder of a mining claim.”

This part of the ( ommissioner’s judgment is undoubtedly 
right, and the appeal in that regard should he dismissed.

The other branch of the case is on a simple question of fact, 
which, in the view I take, it is not necessary to set out.

After a careful examination of all the evidence, I am not 
able to say that the conclusions of the learned Commissioner 
are not wholly justified by the evidence. Much depends upon 
the credibility of Saville, who gave testimony before the Com­
missioner in conflict with what he had previously said before the 
Recorder. The explanation given is—to me not wholly satis­
factory ; but the Commissioner saw the witness, ami he chose to 
give credit to the testimony before himself -we cannot, I think, 
interfere.

In a matter of credit to be given to witnesses the Master 
(or Commissioner) is the final judge of the credibility of these 
witnesses “according to the well-established practice in Ontario:” 
Booth v. Haiti(1802), 21 ( an. S.C.R. 037, 043; Hall v. Berry ( 1007), 
10 O.W.R. 054; Bishop v. Bishop (1007), 10 O.W.R. 177.

The appeal should be dismissed on all grounds taken and 
with costs.
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ItldMl. J.

Britton, J.: I agree that the appeal should be dismissed Rri,ton- 
with costs.

Falcon bridge, (’.J.: And I. l-*al<-unlir1dce,

Appeal dismissed.

CAIN v. PEARCE Co.
(Decision No. 2.)

Ontario Court of Appeal. Maeluten, J.A., in Ckambern. October 2, 1012

I. Aitkai. (J III K—OS)—Notice or aitkai.— Extension.
Where the ap|»ellnnt ha* allowed the time for giving notiw of ap­

peal to lapse, an application made to the Court after a long delay f->r 
an extension of time for nerving the form 11 notice should not !*• 
granted utiles* within the limited period the ap|>ellaiit lias taken 
some stop from which hi* intention to apfieal might lie inferred.

| Itimn v. Hubert non, 7 O.L.R. 404 ; Mei'lrmont V. Kiluour Manufae 
tu Ml* Co.. 4 IU..R. 351, .1 O W N. 1351. referred to.)

Motion by the defendants in the above and four other 
actions to extend the time for appealing to the Court of Ap-
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ONT. peal from the order of a Divisional Court, Cain v. Pearce Co., 5 
JTX D.L.R. 23, 3 O.W.N. 1321.
191*2 The motion was dismissed.
Cain />. lnglis Grant, for the defendants.

*■ If. E. Hose, K.C., for the plaintiffs.
Pearce Co.
MteUmTj.A. Macl.xren, J.A. :—The defendants move in five actions (that 

were tried together) to extend the time for appealing from a 
judgment of a Divisional Court rendered on the 23rd May 
last. No notice of appeal was given within the month allowed 
by the Rules, and it was only on the 6th September that the 
first step was taken towards launching the present motion, the 
excuse being the illness of the defendants’ solicitor.

The actions were for damages and an injunction on account 
of the renewal by the defendants of an old dam; the defence, 
that an easement had been acquired by prescription. It was 
held that an easement had been acquired, but that the new dam, 
although no higher than the old one, retained the water and 
flooded the plaintiffs’ lands for a longer time than the old one. 
Moderate damages were assessed, of which the defendants do not 
complain, if the plaint ill's are entitled to any damages. No 
injunction was granted.

The cases have been much litigated. The trial Judge first 
found that the defence of prescription was made out in pari, 
and ordered a reference to assess the damages beyond the pre­
scription ; a Divisional Court sent the cases back to him; he held 
a further trial, and assessed the damages, which the Divisional 
Court has upheld.

The defendants complain that their easement was not de­
fined or delimited, and urge an appeal because other actions 
have been taken and are threatened by other proprietors. They 
also complain strongly that High Court costs were given against 
them. They have not obtained leave to appeal on this last 
ground, so that it eannot be considered. Neither will such a 
judgment as they now seek determine future actions.

In cases where such an indulgence as is asked for in this 
case has been granted, the fact that the party desiring to appeal 
has taken some step within the month has been deemed import­
ant. See I toss v. ftnbertson, 7 O.L.R. 494, McClcmont v. K ri­
gour Manufacturing Co., 4 D.L.R. 351, 3 O.W.N. 1351. In tlii M- 
cases, so far as appears, no hint was given of the intention to 
appeal before September. I do not find any sufficient reason for 
depriving the plaintiffs of the rights they have acquired after 
having had to go through two trials and two appeals.

In my opinion, the motion must be dismissed with costs.

Motion dismissed.
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KEAY v. CITY OF REGINA. $ASK.

tiunkaicheican Supreme Court, H rtmorc, CJ., in Chamber». October 9,1912. ^

1. Injunction (8 1./—83)—Ultra vibes by law—Bonus to railway— 1912
Statutory right to qvasii—Effect on right to an injunction -------
AGAINST THE PASSING OF AN ULTRA VIRES BY-LAW. Oct. 9.

I pon an application by a person (not in the name of the Attorney- 
General) for an injunction, restraining a city corporation from pass
ing a certain twice-read by-law respecting an agreement between the 
defendant city and a certain railway company, renting to it. for 99 
years at a nominal rental, a valuable portion of a city park, for 
hotel purposes, and granting a partial exemption from taxation, and 
thereby in effect honusing the company in contravention of sees. 185 
and 210 to 240 of the City Act, being ch. 84, R.S.K.. the application 
for the injunction will Ik* refused, in view of sec. 242 of the City Act 
(eh. 84, R.S.H. ) which expressly provides a method available to any 
elector of the city, to apply to the Court within two months after the 
passing of any ultia vire» by law to quash the same.

2. Injunction (8 I A—7)—Other efficient remedy.
Where a statutory proceeding to quash a municipal by-law (as 

under sec. 242 of the City Act, It.S.N. ch. 84) would practically serve 
every purpose that an injunction could serve, an injunction to re­
strain the passing of the by-law ought not to be granted even if ihe 
by-law is ultra vire».

(A'cal v. Hopei », 22 O.L.R. 588; Aslatt v. Corporation of South 
u m pt on. hi (h. I). 143 ; Ci Ip of London V. To ten of \cinnarket. 2 
D.L.R. 244 ; Kerr on Injunctions, 4th ed., pp. 3, 4, and 5; 17 Hals- 
Imry’s Iaiws of England 292, par. 451 ; Fry on Specific Performance,
4th ed., p. 592, par. 1107, referred to.j

3. Parties <8 I A4—40)—Ultra virkh by-law—Injunction to restrain
THE DASHING OF—PROCESS NOT OF EN TO PRIVATE? PLAINTIFF UNLESS 
SPECIALLY AFFECTED.

Where a city corporation is atsiut to puss an ultra vire» by-law and 
au application for an injunction to restrain is made by a plaintiff 
(not in the name of the Attorney General I, such plaintiff comes within 
the prohibition of tlie well-settled rule that no person may institute 
proceedings with respect to wrongful acts, which if of a private 
nature are not wrongs to himself, and if of a public nature do not 
specially affect himself.

4. Parties (8 I A 4—18)—Right or Attorney General to hue—Ri
STRAINING MUNICIPAL CORPORATION FROM PASSING ULTRA VIRES

Only the Attorney -Genera I has the right in the absence of any ex 
press statutory provision to sue for an order restraining a municipal 
corporation from passing a by-law which while ultra vue» does not 
s|M‘cially affect any citizen or class of citizens.
|Hope V. Hamilton Park Commi»»ioncrs, 1 O.L.R. 477; lloycr v.

Paddington Itorough (\iumnl, 72 L.J. Vit. 32; Cold well v. The Pay ha in 
Harbour acclamation Company, 45 L.J. Ch. 79U, referred to.j 

6. Parties (SIB—57)—Joinder—When Attorney-General a neces­
sary PLAINTIFF.

When* a proceeding is defective because the Attorney General was 
not added as a party plaintiff and no consent from the Attorney- 
General is forthcoming when the case comes on for final disposition, 
as upon a plaintiff's motion for judgment, a conditional amendment 
will not lie granted subject to the plaintiff obtaining the Attorney- 
General's consent, but the action will Is* dismissed if the plaintiff has 
not the necessary status to maintain the action.

Tins is an application by the plaintiff for an order con- statement 
tinning an interim injunction granted by Wvtmorv, C.J., on
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September 19, 1912, restraining the defendant from proceeding 
to finally pass a certain by-law respecting an agreement and 
leases between the defendant city and the Grand Trunk Pacific 
Branch Lines Company, whereby the railway company were to 
lease for a term of ninety-nine years at a yearly rental of 
twenty-five dollars, a portion of Wascana Park for hotel pur­
poses, anil for fixing the assessment of the lands and buildings 
to be erected thereon, on the return of the application ; exception 
to the continuing of the injunction having been taken, the conn 
sel for all parties consenting, the application was turned into 
a motion for judgment, under rule 442 of the rules of the Sup­
reme Court, 1911.

Judgment was given dismissing the action with costs.
//. V. Bigelow, for plaintiff.
S. /'. Orosch, for defendants.

Wktmore, C.J.:—The statement of claim herein sets forth 
that the city council of Regina passed two separate readings of 
a by-law respecting an agreement end lease between the city 
and the Grand Trunk Pacific Branch Lines Company by which 
practically they made provision that the city should enter into 
an agreement and lease with the company whereby they would 
lease for a term of ninety-nine years, commencing on the first 
of September last, at the rent of twenty-five dollars per annum, 
for hotel purposes only, and subject to the conditions of tin- 
lease, certain land, Indng a portion of what is known as Was 
eana Park, and to grant a partial exemption from taxation to 
the company in respect thereto by fixing the assi-ssment upon 
such land and the buildings erected thereon at $100,000 for a 
period of twenty years from the date, providing that the sai l 
property should In* liable to assessment for school, collegial, 
institute, public library and local improvement pur|>oses, to ih 
full an extent as if the by-law had not passed. The company is 
alleged to Ik* a railway company incorporated under eh. 99. 
R.S.C. 1906, and not a street railway company. It is alleged 
that the property in question is worth at least $200,000, accord 
ing to the valuation of surrounding property, and that the ren 
tal proposed is grossly inadequate, and that in fact it is a bonus 
to the company. It is claimed that the by-law is ultra vires of 
the defendants under R.S.S., eh. 84, see. 185, and the plaintiff 
claims a declaration that such by-law is invalid and ultra ttin < 
of the defendants, and prays an injunction to retrain them 
from finally passing the said by-law ; and it was alleged that a 
meeting of the council had been called for the 19th Septemh., 
for the pur|K)se of finally passing the said by-law. Applien 
tion was made to me, and I, on the 19th September, granted 
an interim injunction order restraining the defendants until the 
7th October from proceeding to finally pass the by-law and
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from executing the agreement and lease, and I granted leave to 
serve the defendant, along with the writ of summons, with a 
notice of motion to continue this injunetion until the trial of 
the action, such notice to be returnable on the 3rd October, 1912. 
Such notice having l>een given, the parties appeared la-fore me 
on the 3rd October, and exception was taken by counsel for the 
defendants to the continuing of the injunction. The grounds 
of objection were:—

(1) That the application was prematurely made, as it was 
made before the final passing of the by-law.

(2) That inasmuch as an application to quash the by-law 
could Is- made under sec. 242 of the City Act, when the by-law 
had finally pasta-d, an injunetion would not lie, or ought not to 
have been granted.

(3) That the words “just and convenient” in see. 31, sub- 
sec. 8, of the Judicature Act grant no larger |>owers to a Court 
or Judge to grant an injunction than existed, prior to the in­
corporation of those words, by the Knglish Judicature Act, 36 
and 37 Viet. ch. 66, sec. 25, sub-sec. 8.

(4) The action should have been brought in the name of the 
Attorney-deiieral, as the plaintiff does not allege any particu­
lar damage over and above other citizens or ratepayers.

1 am of opinion that all these questions are of a very grave 
character. They are by no means techniea! ; they go to the 
root of the action; and if I should decide the questions so raised 
on this application in favour of the defendants I would dispose 
of the action. I think the questions an- of importance from the 
standpoint of either party, and I ought not, under the circum­
stances of this case, on a motion to continue the injunction, to 
dispose of the action without the consent of counsel for the 
respective parties. Counsel have, however, consented that the 
application be turned into a motion for judgment under rule 
442 of the rules of the Supreme Court, 1911, and 1 therefore 
feel at liberty to so deal with the matter. I am of opinion that 
in attempting to pass the by-law in question, the city council 
were proceeding to deal with the property in question without 
authority of law’, and hy that I mean without taking the steps 
provided by the City Act in such eases, that they were in effect 
seeking to Itonus a company for the purpose of inducing it to 
construct an hotel on the land in question. It seems to me quite 
clear that a bonus may l>c given just aa well hy a transfer of 
land, either without eonsideration or for a totally inadequate 
consideration, aa hy payment of a specified sum of money or by 
exemption from taxation. The question of the propriety of a 
municipal corporation Imnusing in respect to the introduction 
of commercial or industrial undertakings has always been one 
upon which the minds of people are very much divided. The
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legislature, therefore, 1 assume influenced to some extent at any 
rate by that fact, enacted by see. 185 of the City Act. eh. 84. 
R.S.S., as follows:—

Every by-law for—
(6) Hoimsing whether by way of the payment of a lump «uni or 

perjihlical payments or other trine, exempting from taxation beyond the 
current year, subscribing for stink in or guaranteeing the payment of 
debentures issued by any person, syndicate or corporation in respect 
of any industrial, commercial, charitable or engineering undertaking 
shall in the case of by-laws provided for in clauses (6) . . hereof
receive the assent of txvo-thirds of the burgesses voting thereon in 
accordants* with the provisions of sections 210 to 240 hereof.
The city council were proceeding to pass the by-law ques­

tioned herein without taking the steps provided by sec. 210 and 
subsequent sections of the Act, which 1 hold they had no right 
to do. The question arises, had the plaintiff a right to an in­
junction to restrain the city from so proceeding to finally pass 
the by-law T I do not consider it necessary, in view of the con­
clusion I have reached, to pass an opinion upon the first ground 
of objection taken by counsel for the city. As to the contention 
that if the city council was proceeding erroneously the plain­
tiff ought to have stayed his hand and waited until the by-law 
was passed, and then proceeded to have it quashed, under sec. 
242 of the City Act, the first sub-section of which is as follows:— 

Any doctor of the city may within two month* after the passing of 
any by l iw or resolution of the eouncil apply to a Judge upon motion 
to quash the same in whole or in part for illegality; and the Judge 
upon such motion may quash the by-law or resolution in whole or in 
part and may according to the result of the application axvard costs 
for or against the city and may determine the wale of such costs.

The section then proceeds to prescribe the procedure, etc., to 
be taken on such application. Xeal v. Hogert, 22 O.L.R. 588, 
was brought under my notice by counsel for the defendant, in 
which Middleton. J., dealt with the expression “just and con 
venient” as used in sec. 58, par. 9, of the Ontario Judicature 
Act, ch. 51 of R.S.O. 1897. and in which he held that

the view that has ultimately prevailed is that the Courts should only 
grant an injunction now where formerly the Court of Chancery would 
have done no.

With the greatest deference and respect, I am not prepared 
to lay down the rule as broadly as that. This paragraph in the 
Ontario Act corresponds with clause 8 of sec. 31 of the Judica­
ture Act, R.S.8. eh. 52, and they are both taken practically 
from 36 and 37 Viet. ch. 66, sec. 25, sub-sec. 8 (the Imperial 
Judicature Act, 1873). I am unable to discover anything in 
the authorities that the learned Judge referred to to warrant 
the conclusion I have mentioned, and it seems to me tt. he at 
variance with the opinion of the learned author of Kerr on In
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junctions, as supported by the judgment of Sir George Jessel, 
in Aslatt v. Corporation of Southampton, 16 Oh. I). 143 (sec 
Kerr on Injunctions, 4th ed., pp. 3, 4, and 5), and also with the 
opinion of those two able jurists and authors, Lord Ilalsbury 
and Sir Edward Fry (see 17 Ilalsbury’s Laws of England, p. 
202 (par. 451), and Fry on Specific Performance, 4th ed., '>02, 
par 1167). The provision in those Acts is not, however, to lie 
dealt with arbitrarily, but along well-defined lines such as are 
pointed out in the authorities I have just mentioned; and l 
agree with what was laid down by Middleton. J., in The City of 
London v. The Totrn of Xnrmarkt t, 2 D.L.R. 244, 20 O.W.R. 920. 
that

un injunction U un extraordinary remedy, and ought not to Ik* re­
sorted to when there is an appropriate remedy in a motion to quash.

SASK.
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I may merely add that, in my opinion, when there is a pro­
cedure provided by statute which will practically serve the 
same purpose as an injunction, the injunction ought not to he 
granted. 1 am of opinion that a proceeding under sec. 242 of 
the City Act would practically serve every purpose that the 
injunction would serve. If the city council acted wrongfully 
or without authority, and a proceeding is properly taken, under 
see. 242, the by-law would be quashed (or 1 must assume that 
it would), and any act done by the city under it would fall with 
it. There was no necessity for proceeding before the by-law was 
passed that I can see.

As to the contention that the action should have been brought 
in the name of the Attorney-General; by that it is contended 
that, no right of the plaint iff having been specifically affected, 
he cannot maintain the action, and in this case it does not ap­
pear that any right of the plaintiff was specifically affected. 
This question arose in Hope v. Hamilton Hark Commissioners, 
1 O.L.R. 477, and was decided by a bench of exceedingly able 
judges. The city of Hamilton had purchased a property for a 
public park, and had duly adopted what was known as the 
1‘arks Act, by virtue of which the park became open to the 
public free of all charge, subject to such by-laws, rules, etc., as 
the hoard of park management might make as to the use thereof. 
The Board passed resolutions (1) declaring a portion of the 
park to he not required for park purposes, (2) for leasing a 
portion of it for baseball purposes. The plaintiffs, who were 
residents and ratepayers of Hamilton, brought an action seek­
ing to have it declared that the resolutions were ultra vires. 
Armour, C.J.O., delivering the judgment of the Court, lays it 
down at p. 479 :—

The rule is that no person may institute proceeding* with respect 
to wrongful acta, which if of a private nature are not wrong* to 
himself, ami if of a public nature do not specially affect himself, and 
this rule applie* equally to ultra vires transaction*.
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It in uumwanary, in the view 1 take of this rase, to determine 
whether, in doing what they essayed to do, the Hoard of Park Man 
ageinent were acting within the powers conferred upon them by the 
legislature or within what might fairly la* regarded as incidental to 
or consequential upon such powers, for no one of the public has any 
right to complain whenever parliamentary powers, such ns those con 
ferred u|win this liourtl, have not been strictly followed or are in 
tended to he transgressed, unless he can shew that he has an interest 
in preventing the doing of that which may well lie called a violation 
of their contract with the legislature. He must not only shew that 
they are committing or intending to commit a wrong, but also that 
thr wrong complained of does ocean ion or will occasion lo»» or damage 
to him. that hr has a special or private interest in confining them 
within the limits of their parliamentary potters.

And unless he can shew this, it is only the Attorney-General who 
has any right <n such case to complain.

I do not think that the fact of the plaintiffs Wing ratepayers of 
the city of Hamilton, which had purchased the park and had adopted 
the Public Parka Act, thereby constituting the board of park man 
arment an independent corporation, gave them a social or private 
interest in confining the board of park management within the limits 
of their parliamentary powers, or that their transgressing them, as 
it was alleged they were essaying to do, did or would occasion any 
loss or damage to them.

Buckley, J., in Boyce v. Paddington Borough Council, 72 
L.J. Ch. 32, lays down where a person may sue in respect 
of a public right without joining the Attorney-General. The 
plaintiff has not brought himself within the rule so laid down 

Counsel for the plaintiff applied to amend his statement of 
claim and proceedings by making the Attorney-General a partv. 
and he cited Caldwell v. The Pagham Harbour Beclamation 
Company, 45 L.J. Ch. 796. In that case the consent of the At 
torney-General had been obtained, and he was added as an in 
formant at the relation of the plaintiff. 1 am of opinion that 
the practice as laid down in the Annual Practice, 1912, at p 
2, should be followed, and that the leave of the Attorney-Gen 
eral must be had before 1 can order a if amendment. This was 
obtained in Caldwell v. Pagham Harbour Co., 45 L.J. Ch. 7!b- 
before the amendment was allowed. It was suggested that I 
should allow the amendment subject to his granting leave. It 
seems to me that that would not be a proper course to pursue, and 
therefore the proposed amendment must In» refused.

At the time the plaintiff’s counsel consented that this ap 
plication should be turned into a motion for judgment, he asked 
for and obtained leave to produce testimony to establish that 
Wascana Park has been dedicated as a public park. In view 
of what is laid down in Hope v. The Hamilton Park Commis 
siom rs, 1 O.L.U. 477, and Boyce V. Paddington Borough Conn 
cil, 72 L.J. Ch. 32, I cannot see that this evidence would be <•
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any assistance to the plaintiff, and I therefore do not consider it 
necessary to hold this judgment over in order that it may be 
produced.

There will be judgment dismissing this action, with costs 
to the defendant, including the costs of opposing the motion to 
continue the injunction.

Action dismissal.

GOLD v. MALDAVER.

Ontario Hi fill Court, Ritldrll, J. October 12, 1012.

I Injunction (| 1 (3—60)—Constitution or ciivruii cobcokation—Salk

Aii injunction should not lie granted to restrain the president of 
the board of directors of a church corporation from proceeding with 
a sale of |lews to the church members, where plaintiffs set up as a 
ground for the injunction that two-thirds of the members are opposed 
to the proposed sale, hut where the constitution of the church cor- 
poratiou is not being infringed by the defendant officer.

Motion by the plaintiffs to continue an injunction granted 
by Middleton, J.

W. K. Haney, K.C., for the plaintiffs.
L. F. He yd, K.C., for the defendant.
Riddell, J. :—“The Shaare Tzedek Congregation” is a cor­

poration formed by letters patent under the Ontario Com­
panies Act to take over the assets and liabilities and in every 
way to stand in the place of a previously existing Hebrew con­
gregation in Toronto, to maintain a place of worship for He­
brews according to the Sephardic Ritual, a school, etc. In the 
letters patent it was (amongst other things) ordained that 
the congregation should determine the conditions upon which 
future members should he admitted ; that tin* officers, who 
should together be known as directors, should be: (1 ) the Presi­
dent; (2) Pumas ; (3) Guhhoh; (4) Treasurer ; (5) Secretary; 
(ti> five trustees ; (7) Senior Gabboh for burial ground ; and 
1H) Junior Guhhoh for burial ground ; that at any general 
meeting, unless a poll is demanded, a declaration by the presi­
dent that a resolution has been carried, and entry to that effect 
in the minutes of the proceedings of the corporation, shall he 
sufficient evidence of the fact without any proof of the number 
or proportion of the votes recorded in favour of or against such 
resolution; that the affairs of the corporation shall be managed 
by the directors, who . . . may exercise all such powers of the 
eor|>oration as are not by the Act or the charter required to be 
exercised by the corporation in general meeting, “subject never­
theless to any regulations not inconsistent with the above re-
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gulatione or provisions as may be prescribed by the corporation 
in a general meeting. .” Clause 26 has also been con­
sidered in argument material, though I think it applies only to 
committee meetings. It is as follows: “26. A committee may 
meet and adjourn as they think proper. Questions arising at 
any meeting shall be determined by a majority of votes of the 
members present, except where otherwise provided by the by­
laws.”

In general meeting a “constitution” was drawn up, which 
may be considered as containing the by-laws of the company. . .

In this “constitution” appear the following:—
Article 3, sec. 1 : “Any person of the Jewish creed, 18 years 

old and over, is eligible for memlwrship to this congregation.”
Article 5, sir. 4: ‘‘Each member is entitled to a seat in the 

Synagogue, and, if married, also to a seat for his wife; each 
pew to be rented for the period of one year, i.e., from one New 
Year's day to the other.”

Article 5, sec. ."> : T‘All mendie rs have a right to vote in all 
a flairs of the congregation except on property affairs, which 
are to be voted on only by those memliers who have their pews 
bought.”

Article 6. see. 1: “The scats in the Synagogue may be sold 
at any regular or special meeting called for such purpose.”

Article 6, sec. 2: “The scats must lie sold by auction to the 
highest bidder, and are to become the property of the buyer, 
his executors and heirs. When there are no heirs, the seat shall 
belong to the Synagogue.”

As all the seats are individual, the words “seat” and “pew” 
are synonymous.

The subsef|ucnt provisions of article 6 make it plain that 
only a member can buy a scat or pew.

The result is, that the members are divided into two classes 
(1 ) those who have “their pews bought;” and (2) those who 
have not. All may vote at general meetings, “except on pro 
perty affairs”—on these only the first class.

At a meeting of the congregation-corporation, with the d< 
fendant, the president, in the chair, it was proposed to lease 
the basement of the Synagogue for two years, at a rental of 
$200 per annum. A numlx-r of pew-owners protested, as an 
offer for $.’>00 per annum had been received. It is said that the 
tenant in either case was to swe* p out the Synagogue, also. The 
president, against the protest of the majority of the pew-owners, 
allowed the general laxly of memla-rs to vote, and declared th 
motion carried.

I am asked to continue the injunction restraining the presi 
dent from acting on this resolution.

There ore two arguments which might be advanced to sup
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port this resolution, but I pass over them, as the defendant does 
not object to the injunction being continued on this

Hut there is another and more important matter. The de­
fendant, the president of the Synagogue, intends, it is said, 
to sell pews “notwithstanding . . . that fully two-thirds of the 
total number of fifty-nine pew-owners in said congregation are 
opposed to the sale of any further pews or seats at the present 
time.” There does not seem to have been any vote of the con­
gregation directing such sale; and, therefore, the first ground 
suggested why the leasing was proper does not here appear. 
That was, that in the charter the declaration by the president, 
etc., is made sufficient evidence of the passing of a r< :m 
without any proof of the number of the votes, etc. Hut, while 
the declaration of the president and entry in the books are suffi­
cient evidence, they are not conclusive evidence ; and there is 
nothing to operate by way of estoppel or otherwise to prevent 
the truth appearing.

What is mainly relied upon is, that the directors, including 
the president, arc charged with the management of the affairs 
of the corporation ; that the directors may exercise all the 
powers of the corporation except as specifically excepted. It is to 
be observed that these powers are to be “subject ... to any 
regulations not inconsistent . . . prescribed by the corpora­
tion in general meeting. . .” Regulations were made in gen­
eral meeting (article (1, secs. 1, 2) as to the sale of pews; and 
these do not prevent the exercise by the directors of the power 
to sell the pews, provided the sale be: (1 ) at a regular or special 
meeting called for the purpose ; and (2) at ruction, to mem­
bers only. It is not a matter which requires to be brought at 
all before the congregation, any more than the sale of part of 
an ordinary company’s land by the l>oard of directors of such 
company.

Article 5, sec. 5, then, has no application, in my view.
I do not think that the injunction as to this branch can he 

sustained, as I do not think the approval of a majority of tie 
present pew-holders is necessary.

The defendant seems to be proceeding in good faith to sell 
so as to raise money to pay off pressing liabilities; and, if he 
has the authority of the directors, I do not think he can be re­
strained.

Hut, if the parties cannot agree, the injunction will be dis­
solved as to the last part, continued as to the first on the defend­
ant’s consent: costs in the cause, unless otherwise ordered by 
the trial Judge.
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Order aecordinjly.
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Ontario High Court, Faleonbridge, C.J.K.B. October 12, 1912.

1. Collision (§ I—8)—Limitation of action—Personal injury—Motor
VEHICLE COLLISION—“DAMAGES GIVEN BY ANY STATUTE.”

Oct. 12. An action for damages for personal injury against the owners of a 
motor vehicle by collision with the motor vehicle, commenced three 
and a half years after the cause of action arose, does not full within 
the two year limitation of 10 Edw. VII. (Ont.) ch. .‘$4. sec. 4» (/i) 
ujkui actions for “damages given by any statute." notwithstanding the 
statutory provisions governing the operation of motor vehicles, and is 
therefore not barred on a plea of the Statute of Limitations.

[Corporation of Peterborough v. Editants (1880), 31 V.CX'.P. 231; 
Thomson v. Lord Clanntorris, [19001 1 Ch. 718. referred to.]

2. Limitation of actions (g II F—60)—Damages—Motor vehicle col­
lision—Statute of 10 Edw. VIL (Ont.) ch. 34—Action “upon 
the case"—Six years to bring action.

The limitation period for commencing an action for damages for 
personal injury against the owners of a motor vehicle by collision 
with the motor vehicle is six years from the time when the cause of 
action arose, under 10 Edw. VIL (Ont.) ch. 34, sec. 49 (g) as an 
action “upon the case.”

[Corporation of Peterborough v. Eduards (1880), 31 C.P. 231; 
Thomson V. Lord Clanmorris, [1900] 1 Ch. 718, referred to.]

Statement Action for injuries by collision with a motor vehicle.

J. M. Godfrey, for the plaintiff.
I). L. McCarthy, K.C., for the defendants.

Falconbrtdge,
CJ. FalconBRitxiK, C.J.:—The defendants plead the Statute of 

Limitations. If the limitation is two years, the plaintiff has 
brought his action too late.

Mr. McCarthy contends that the case falls under the Limi­
tations Act, 30 Edw. VII. ch. 34, see. 49 (h), “an action for a 
penalty, damages, or a sum of money given by any stat­
ute. . .

I think it clearly is not. It is an action upon the ease un­
der clause (g) of the same section. See Corporation of Peter­
borough v. Edwards (1880). 31 U.C.C.P. 231 ; Thomson v. Lord 
Clanmorris, f 1900] 1 Ch. 718.

The trial is postponed until aext jury sittings.
In view of the long delay in bringing the action (about three 

and a half years), the defendants have been unable to find the 
chauffeur, and I shall not order them to pay forthwith the 
costs of the day. They will be costs to the plaintiff in any 
event of the cause.

Order and ruling accordingly.
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BLOMQUIST ». TYMCHORAK.

Manitoba King's Bench. Trial before Mathers, CM.K.It. Oetober 17, 1012.

1. Sale ( § I A—2 ) — Hotel and contexts — Appurtenant chattels —
Food supplies.

Vpon an agreement to soil a hotel premises and contents ns a 
going concern at a fixed price to which was to lie added the invoice cost 
price of the liquors on hand, the contract will be presumed to include 
quantities of wood and ice kept on the hotel premises and also the 
food supplies.

2. Sale <8 I It—0)—Inadequate delivery—Part of goods are withheld
BY VENDOR.

Where a contract for the sale of goods is an entire one and the 
vendor withholds any of them, the purchaser need not accept delivery 
of the remaining portion, but may repudiate the agreement and recover 
hack any money paid on account of the purchase-price.

;i. Dam ages ( g III A 4—70)—Expenses incurred in endeavouring to
I IUCE VI it DOB ro I OMP1 1 WITH AOBI EMIN P.

The measure of damages for the unwarranted refusal of a vendor »o 
carry out the terms of an agreement to sell a hotel property, includes 
the expenses to which the purchaser was put in endeavouring to in­
duce the vendor to carry out his contract or to refund the money paid 
on account of the purchase-price and the purchaser may la; allowed 
his travelling expenses from his place of residence to the place where 
the property was situate in the same province.

4. Contracts (8 VI A—411 )—Recovery back of money paid on account
OF PURCHASE PRICE—VENDOR REFUSING TO CARRY OUT TERMS OF
CONTRACT.

A purchaser, ready and willing to carry out the terms of an agree­
ment for the purchase of an hotel property, at a stipulated price, who 
is prevented from carrying out the agreement, by the vendor insisting 
on payment being made, in addition to the stipulated price, for some 
goods and chattels, which were included in the subject-matter of the 
agreement for sale, is entitled to a return of the money paid on account 
of the purchase-price together with such expenses as he may have 
lieen put to by reason of the vendor's refusal either to carry out the 
terms of the contract or to repay the amount paid on account.

In June or July, 1011, the defendant owned a hotel building 
and premises at Plum Coulee in the Province of Manitoba, which 
was being conducted by his brother-in-law for him. In the end 
of June or beginning of July the plaintiff began negotiations 
for the purchase of this hotel and its contents and about that 
time he went down and looked it over. After returning to 
Winnipeg he investigated several other properties that were 
offered, and finally, on the 26th of July, an agreement was 
arrived at lietween the plaintiff and the defendant whereby the 
defendant agreed to sell to the plaintiff the hotel premises and 
contents, except the stock of liquors, for the sum of $20,000. 
For the liquors the plaintiff was to pay the invoice price by his 
promissory notes at 30, 60 and 90 days. There was a mortgage 
on the building which the plaintiff was to assume, and the bal­
ance was to be paid $4,000 cash, a note for $1,000 at six months 
and the balance at the rate of $100 per month. The $4,000 was 
to he paid by the plaintiff giving $1,500 cash and the defendant 
agreed that he would arrange with Messrs. Velie and Drewry 
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to advance $2,500 on the security of a chattel mortgage upon 
the hotel and furniture; this $2,500 to he also paid to the 
defendant.

These terms having been arrived at, the parties proceeded 
to the defendant’s solicitors where a transfer of the hotel 
property from the defendant to the plaintiff was signed, also a 
mortgage securing the balance of the purchase money from the 
plaintiff to the defendant. A bill of sale from the defendant 
to the plaintiff of the contents of the hotel and premises, and a 
chattel mortgage from the plaintiff to Velie and Drewry for 
$2,500 were also signed. The plaintiff at the same time gave 
to the defendant his promissory note for $1,000 and a cheque, 
which he afterwards cashed, for $1,300. He had previously 
given him $200, making in all a cash payment of $1,500.

The papers were left in the solicitor’s possession, and it 
was arranged that the parties should the next day proceed 
to l’luiii Coulee to deliver possession. Accordingly the plain­
tiff and his wife, the defendant, his bookkeeper and a repres­
entative of Velie’s went to Plum Coulee the following day; 
Velie’s representative going for the purpose of making an in­
ventory of the contents of the hotel that were covered by the 
chattel mortgage before referred to, and taking stock of the 
liquors on hand.

Judgment was given for the plaintiff for $1,750 and costs.
II. A. Bonnar, K.C., and IV. II. Trueman, for plaintiff.
II. M. Drnniatoun, K.C., and C. II. Locke, for defendant.
Matiiers, C.J.K.B. :—I find that the bargain was that for 

the sum of $20,000 the plaintiff was to receive the hotel property 
as it stood with all the goods and chattels in and about it, except 
the stock of liquors; that the liquor stock was included in the 
sale, but was to l>e paid for in addition to the $20,000.

When they , rived at Plum Coulee the defendant refused 
to abide by this arrangement, and insisted that the plaintiff 
should pay extra for a stock of 20 to 30 cords of wood that 
was in the hotel yard, for a considerable quantity of icc situ­
ated in an ice house on the hotel premises, and the sawdust in 
which it was packed, a small quantity of coal, and also 5 or ti 
cords of wood in the cellar of the hotel. He, by his manager, 
also insisted that all the food supplies, such as pickles, catsups, 
butter, eggs, Hour, potatoes and articles of that kind should he 
paid for extra. These articles were all included in the sale for 
$20,000. The plaintiff refused to accede to these demands and 
returned with his wife to Winnipeg.

While at Plum Coulee the defendant offered the plaintiff 
possession of the hotel, but coupled with his offer a demand that 
the articles enumerated should be paid for in addition to the 
contract price agreed upon.

The day after returning to Winnipeg the plaintiff had
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a further interview with the defendant, and endeavoured to man.
induce him to either carry out his bargain or return the plaintiff
his money, hut the defendant refused to do either. From that jg12
time until the November following there wen; further negotia- ----
tions between the parties, hut they resulted in nothing. Blomquist

1 find that the plaintiff was, at the time he went to Plum Tymcko- 
Coulee with the defendant, ready and willing to carry out the kak.
terms of his bargain, and that the defendant’s insistence that he Math^Tc.j. 
pay extra for the articles above enumerated as a condition of 
their delivery, was the reason, and the only reason why the 
bargain was not completed by the plaintiff taking possession 
on that day. The bargain was an entire one and the plaintiff 
was entitled to unconditional possession of all the goods and 
chattels included in the sale. The defendant had no right to * 
withhold any of them from him. If not given all he need not 
take any, and may demand a return of his money.

The plaintiff brings this action for specific performance or 
for a return of the $1,000 paid, together with the expense that 
he has been put to by the defendant's refusal to complete the 
sale.

After the plaintiff’s return from Plum Coulee tin* defendant 
continued to operate the hotel, making use of the furniture and 
furnishings therein, and also using the food, fuel and ice sup­
plies that he agreed to sell to the defendant and these are no 
doubt long since consumed. In January, 1912, the defendant 
sold the hotel, subject to the plaintiff’s rights, to another, who 
has since that time been in occupation. Under these circum­
stances. I think the plaintiff is entitled to get his money back.
The defendant cannot give him the property which he agreed to 
give him, even if the plaintiff were now willing to accept it.
The plaintiff prefers this relief to specific performance, and I 
think he is entitled to it.

The fact that the documents of title are signed cannot make 
any difference. It is said that the title has passed to the plain­
tiff, hut the defendant has acted throughout as though it were 
still his property. The deeds were not registered, and all the 
circumstances would indicate that they remained in escrow in 
the solicitor’s hands pending the completion of the transactions 
by the delivery of possession.

It appears that the plaintiff was put to considerable expense 
in consequence of the defendant’s unwarranted refusal to carry 
out the contract. lie made two trips to Plum Coulee and hack, 
and he was detained in Winnipeg for considerable time en­
deavouring to induce the defendant to either carry out his con­
tract or refund him his money. For this expense I think the 
defendant must recoup him, and I fix it at the sum of $250.

There will be judgment for the plaintiff for $1,750 and costs 
of suit.

Judgment for plaintiff.
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STAPLETON v. AMERICAN ASBESTOS CO
and Sir Charles Fitzpatrick. July 21», 1912.

Judicial Committee of the Privy Council, Lord Macnaghten, Lord Atkinson

1- Bhokkhh i 8 H A—71—Breach or duty—Secret commission—Forfeit­
ure OF COMPENSATION.

Wlivrv an agent employed to make a purchase of property for his 
principal linn taken a secret commission from the vendor, the principal 
is not only entitled to recover from the agent the amount of such 
commission hut is released from his obligation to pay a commission to 
the agent and is entitled to recover the secret commission received by 
the latter.

2. Brokers (8 II A—7)—Secret commission—Fraud.
Where an agent employed to make a purchase of property for his 

principal has taken a secret commission from the vendor, the principal 
i- entitled to recover any commission which has been paid bv him to 
the agent before the discovery of the fraud.

[^eo also Andrcirs v. lia in say, 72 L..T.K.B. 8(1.1 ; Manitoba «(• Xnrth 
west I.mid Company .. Ihieidson, 34 Can. K.V.R. 22.1; and Hutchison 
V. Fleming. 40 Can. S.C.lt. 134.]

IIearinu of throe appeals (consolidated) from three judg­
ments of the Court of King’s Bench of the Province of Quebec 
sitting in appeal, delivered on 22nd March, 1911. The appeals 
were dismissed.

B.v the judgment appealed from, the claim of the appellant 
Stapleton to recover $18,000 as the alleged balance of a com­
mission for the sale of a certain asbestos mining property at 
Black Lake, Que., was dismissed, and a counterclaim by the 
respondent the American Asbestos (’o., Limited, was alio <?d.

J. 11. Atkin, K.C., and Tyrrell T. Payne, for appellant. 
Atwater, K.C. (of the Canadian Bar), and J. IV. Cook, K.C. 

(of the Canadian Bar), for the respondent company.

London, England, July 29, 1912.
The judgment of the Lords of the Judicial Committee was 

delivered by Lord Atkinson ;—This is an appeal into which, by 
order of the Court of King’s Bench (appeal side) for the Pro­
vince of Quebec, three appeals from three judgments of that 
Court, each dated the 22nd March, 1911, were consolidated for 
the purpose of appeal to Ilis Majesty in Council. The action 
out of which these appeals arose was instituted by Charles W. 
Stapleton, the appellant, to recover the sum of $18,000 balance 
of a sum of $23,000 commission at the rate of 10 per cent, on a 
sum $230,000, the alleged purchase money of certain mining 
property situate at or near the town of Black Lake in the Pro­
vince of Quebec, purchased by the respondent company from 
three other companies having interests in them, namely, the 
United Asbestos Company; the Glasgow and Montreal Asbestos 
Company, and the Manhattan Asbestos Company. The first
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of these companies was an English company having its head 
office in London, of which a Mr. Fisher was t lie general man­
ager; the second was incorporated by a Canadian statute and 
had its head office in Glasgow, one Colonel Aitken being its 
president; and the third was an American company having ifs 
head office in New York, of which the appellant, a resident in 
that city and a member of the Bar of the State of New York and 
also of the Supreme Court of the Cnitcd States, was president 
and manager, as well as a creditor and a holder of its stock to 
a large amount.

The first-named company had leased its mining property to 
the last-named who had set up upon it valuable plant, and at the 
time of the sale worked it. These properties of the three com­
panies adjoined or lay near each other, and the proportions in 
which the purchase money of $2110,000 was to be divided be­
tween them respectively were as follows: To the United Asbes­
tos Company, $100,000; to the Glasgow and Montreal Asbestos 
Company, $90,000; and $40,000 to the appellant’s company, the 
Manhattan. The respondents’ defence to this claim was a plea 
of fraud to the effect that the appellant knowing that two of 
these companies, the Montreal and Glasgow and the United 
Asbestos, were willing to accept the sums of $75,000 and $80,000 
respectively for their respective interests, and that therefore 
these two companies, together with his own, were willing to 
accept a much less price than $2110,000 for their combined in­
terest, falsely represented to the respondents that this latter was 
the lowest price the companies would accept, and by means of 
that misrepresentation induced the respondents to offer to pur­
chase the three properties for this latter sum, and further to 
agree to pay the appellant the commission, the balance of which, 
after giving credit for $5,000 already received by him upon 
account, he sued for in the action.

The respondents subsequently discovered that the appellant, 
having thus agreed to obtain from them commission on the pur­
chase money at 10 per cent, had, unknown to them, also con­
tracted for and obtained what was alleged to be secret commis­
sion from the vendors, the companies other than his own 
namely, $6,750 from the Glasgow and Montreal Company, and 
$12,350 from the United Company, making altogether $19,100. 
That is a commission of $42,100 on all, or over one-sixth of the 
purchase money.

On the discovery of these facts the respondents filed a 
counterclaim, claiming a repayment of the sum of $5,000, the 
portion of the commission already paid by them, and also claim­
ing to recover the commission received by him from the vendors. 
They based these claims on the ground that the appellant was 
their agent, commissioned by them first to find out the lowest
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prices at which the two companies other than his own would 
sell their respective properties, and secondly to obtain the 
acceptance of their offer of $230,000 for the three properties, 
and lastly to carry through the sale on their behalf.

By the judgments appealed against the appellant’s claim 
was dismissed and the respondents were awarded on the counter­
claim a sum of $17,500.

The two main, and as the pleadings stood, crucial facts upon 
which the respondents’ defence and counterclaim rested were, 
first the alleged knowledge of the appellant that the two com­
panies other than his own would accept for their respective 
properties these two sums of $80,000 and $75,000, and secondly 
the fact that they, the respondents, had constituted the appel­
lant their agent, not merely, as he contended, to submit their 
offer of $230,000 to the vendors, but in addition to endeavour to 
procure the acceptance of this offer by those vendors. There is 
a conflict of evidence on both these points, and the evidence 
given in support of the respondents’ contention is rather vague 
and weak. Their Lordships prefer, therefore, to deal with the 
case on the admissions, oral and written, made by the appellant 
himself. And though they think that it is much to be regretted 
that when these admissions were extracted from the appellant 
the pleadings were not amended so as to raise clearly and pre­
cisely the real issues between the parties, they are of opinion 
that there is enough averred in the pleadings as they stand to 
enable them to dispose of the case on the materials already men­
tioned, namely, the admissions of the appellant himself, with­
out taking by surprise or placing at a disadvantage either of 
the parties litigant.

Of the respondent company which had its head office at 
Black Lake, one Henry II. Whitney, of the city of Boston, was 
at and before the date of the transaction in controversy, presi­
dent, and one Edward Slade, of the city of Quebec, was general 
manager and treasurer.

The negotiations for the sale of these properties of the three 
companies, or at least of the two of them other than the appel­
lant ’s, may be taken to have opened by a letter of the appellant 
to Slade, dated the 8th of August, 1906, when the writer was 
about to visit London. The letter runs as follows:—

New York,
I)t*nr Sir,— 8th August, 1900.

Referring to the subject of our conversation nt Black Lake on 
Monday last, I find I shall not sail until Saturday, 18th August, 
instead of on the 11th as I had intended. Perhaps in the meantime 
you might lie able to ascertain in u general way whether it would Is» 
worth while for me to get that the “rock bottom” prices for these 
properties when I am in Europe. I shall be entirely willing to under 
take the job if it is deemed important. Of course I do not expect you
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can speak “by the card" at this stage of the game, but thought jierhaps 
you might be able to indicate whether, under reasonable circumstances, 
the proposition would lie attractive.

Very truly yours,
Mr. Edward Slade, (Signed) C. W. Stapleton.

Black Lake, Canada.

To this communication Slade replied by a letter, dated the 
10th of August, 1906, which ran as follows :—

Black Lake. P.Q.,
Dear Mr. Stapleton,— 10th August, 1006.

1 am in receipt of your letter of the 8th. As I don't want my office 
to know that this matter is up for consideration. 1 am writing you in. s.

1 went all over your mines the day after you were here and made a 
close examination of all the rock inside. There are some very good 
showings and also some very Imd looking rock, which is to be expected 
in this district. As you know the mine has In-en extremely badly 
worked and would require a large expenditure to put them in good 
workable order.

I ran say, however, that if you could get n sort of option or 
promise of sale from the proprietors on easy terms and at n reasonable 
figure, we would he willing to consider the proposition seriously im­
mediately you had things in shape. But please hear in mind that we 
would not consider any fancy price, and in the case of the Canadian 
property it would have to Ik- a very attractive price, as the mine 
looks awfully poor, and I went all over it.

Please let me know what you think could lie done in the way of 
price and terms. 1 am afraid the prices you mentioned the other day 
are too high.

With regards and in haste,
Yours truly,
( Signed ) Edward Slade.

The appellant himself appeared to consider that this cor­
respondence clothed him, at least, with authority, to ascertain, 
if it did not impose upon him a duty, to ascertain, on behalf of 
the respondent company the lowest prices at which the com­
panies referred to would dispose of their respective properties, 
lie said he had interviews with Mr. Fisher and Colonel Aitken, 
in which he endeavoured to obtain from them this information, 
but that both declined on behalf of their respective companies 
to name any price as the lowest they would take. So far he had 
done the job which he stated in his letter of the 8th of August, 
1906, he was willing to undertake if it was made worth his 
while ; but the strange and questionable thing about the appel­
lant’s conduct on this occasion is this, that without communi­
cating in any way with the respondent company, or either of 
their representatives, Whitney and Slade, he forthwith, on his 
own confession, took on hand quite another job, in conflict with 
the first. He arranged with Mr. Fisher and Colonel Aitken to 
get on their behalf, as representing their respective companies,



344 Dominion Law Reports. [6 D.L.R.

offers from persons desiring to purchase these mines, and to sub­
mit them to the representative of the vendors for acceptance, The 
appellant’s duty to Mr. Fisher and Colonel Aitken under such 
an arrangement would be to get and submit the best offers he 

Stapleton procure. That, however, is by no means all. In his
American deposition in rebuttal, made on the 20th of January, 1910, he 
Asbestos volunteered to detail a conversation which he stated took place

Co‘ between Mr. Fisher and himself (he was not sure whether ir
Lord Atkinson, not Colonel Aitken was present), touching his commission. It 

is very instructive. The account of the conversation runs 
thus :—

Mr. Fisher said to me: “Now, Stapleton, you have been doing a
lot of work about this and spending a lot of money, and of course, if
any sale occurs we shall expect you to be paid.” I said: “Of course, 
I shall expect to lie paid, Mr. Fisher, if any combination or any sale 
is made, but naturally I had it in mind to look to the purchaser for 
that, because I thought would come more logically from the purchaser 
than it would from you people, whom I assume will perhaps be offered 
less than you think your property is worth.” Then I said: “There is 
another thing, Mr. Fisher, about it, I am asking you to do some 
work and you have already been to Scotland and you have to do 
more work at this end and possibly come to America. If anything 
is accomplished it will lie only right that you should have something." 
Mr. Fisher said: “Well, of course, I could not consider anything that 
come in the way of commissions from my company.”

So the appellant, after having offered to the representative 
of one of the vendors a commission on the sale of his principal’s 
property, an offer which Mr. Fisher to his credit refused, re­
turned, to America commissioned on behalf of the vendors to 
obtain and submit offers for these mines, on the understanding 
that he should be paid commission if a sale took place, either 
in what he considered the more logical course, namely, by the 
purchaser, or if not, by the vendors. In the sequel, however, he 
apparently got rid of this preference for the more logical method 
of procedure and took commission from both sides, thus fleecing 
them impartially.

The appellant on his return from England visited Black 
Lake on the 27th of October, 1906. He had there an interview 
with Slade in which he says that he related to Slade, as best he 
could, all the conversation which had taken place between him­
self, Colonel Aitken and Mr. Fisher; gave him all the facts 
and circumstances; and further told him that in his, the appel­
lant’s judgment, the result of his visit had been that the vendors 
had modified their views as to the value of their properties, and 
that a good substantial offer for them would be seriously con­
sidered. The appellant then proceeded to enter more into 
details. He said Slade stated that he would see Mr. Whitney, 
that perhaps they would make some sort of offer, and that the 
appellant thereupon said to Slade:—

IMP.
pTc.
1912
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“Now, Mr. Slade, this is another point that must be understood in 
any oiler you make, viz., that it must he accompanied with ten per 
cent, commission for me in writing." And I said: “Now, while I have 
had some talk with the other side alumt commissions there is nothing 
fixed and nothing definite, and they are under no legal obligation, and 
I will have to look to you for the commission as I have no arrange­
ment whatever on the other side." Of course, that was the absolute 
truth, because no arrangement had been made. We had merely talked 
alumt it as I have already explained. Mr. Slade said: “That's all 
right. Mr. Whitney has had large experience in those matters, and 
he understands all that, and I have already sjuiken to him and there 
won’t be any question about it."

1 said: “There is another point that I want to mention Mr. Slade." 
lie said: "We may not make an oiler and again if we do make an 
offer and it is accepted, Mr. Whitney may not take this property to 
the American Company. The American Asliestos Company is my 
company and I am interested in it as a stockholder, and as treasurer, 
but Mr. Whitney has various interests, and he may take it over to 
the King property which lie owns and which adjoins you on the south, 
or he might take it to a new company in which he might not let me 
participate. Now, in the event of his taking it to any company, or if 
it goes to any company that is not my company and I help you sell 
the property then I think I should share in the commission."

I said: “You are right, Mr. Slade, and as far as I am concerned 
you shall. Ix?t it be understood that if the title to this property goes 
as the result of your offer, and what conversation we have had and 
what you may do.—if it goes to anybody except the American Asliestos 
Company, then you are to share in the commission." That is all there 
was said about it.

Q. Then, there was no absolute promise of a commission?
A. There was no alisolute promise of a commission. What hapjiened 

is simply what I have stated.
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Slade was examined ns to this conversation. His evidence is 
wholly unsatisfactory. All he said (pape 102) is that he could 
not remember seeinp the appellant at Black Lake in October, 
1900, or having any conversation with him, but that what the 
appellant stated mipht be true, lie distinctly swears, however, 
that on the important day, the 1st of November, following upon 
the transaction on which so much turns in the case, he was not 
aware that the appellant expected to receive a commission from 
the United Asbestos and the Glasgow and Montreal companies 
if the sale went through. Mr. Whitney’s evidence touching 
the point of the payment of this commission by the vendor com­
panies to the appellant is to the same effect, he did not, he said, 
know of it until the 28th of February, 1908, and at page 101 
he makes the further important statement that had he known 
the appellant was acting as agent for the vendors and receiv­
ing a commission from them he never would have consented or 
agreed to pay him the commission of $23,000. The reason why 
Slade’s evidence in reference to this interview of the 27th of 
October is unsatisfactory is not far to seek. He had yielded to
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the temptation which Mr. Fisher withstood, and arranged with 
the appellant that he should get some share of the latter's com­
mission of $23,000. He was in this position, therefore, when he 
gave his evidence, that if the appellant’s claim was defeated 
he would lose that share, the amount of which, but the amount 
alone, was in controversy between them. Mr. Fisher was not 
examined, Colonel Aitken was. No evidence is given as to any 
arrangement touching commission having been made between 
the vendors and the appellant, other than that made with them 
in September, 1906, until the month of November, 1906. This 
latter will be hereafter referred to. Their Lordships have some 
doubt, therefore, whether the representation the appellant 
alleges he made to Slade upon the 27th of October was a candid 
or accurate representation. The arrangement was scarcely, they 
think, so undefined and contingent as he represented it to be. 
Now, in this state of circumstances, Messrs. Whitney and Slade 
called upon the appellant at his office in New York late in the 
afternoon of the 1st of November, 1906. The appellant says he 
expected them earlier, but he had not been idle while he awaited 
their arrival. He had during the interval negotiated with 
Messrs. Robinson and Hopper an offer for the purchase of the 
property of the United Asbestos Company and the appellant's 
company, the Manhattan Asbestos Company, for $140,000. It 
was not an unconditional offer, it was subject to two most 
burdensome conditions, first that the price was to be reduced 
by $15,000 in case the litigation in reference to the boundary 
line (of the proper!\ presumably) should be decided against the 
defendants in a suit then pending, and secondly, that the com­
panies which th* appellant represented were “to assume the 
costs and respot bility” and carry on the existing litigation. 
The offer wa «died in a letter dated the 1st of November, 
1906, signed by H. II. Robinson, and addressed to the appel­
lant. This letter contained the important paragraph follow­
ing:—

This offer is made upon the umlerstmuling that you are to proeeed 
to London immediately and to use your best endeavours to insure the 
acceptance of thin offer.
It was drawn up in duplicate, one copy being kept by Mr. 

Robinson. At the bottom of this latter is written a letter which 
the appellant, at page 48, practically admits he signed, their 
Lordships think. It ran as follows:—

New York, 1st Xovemlier, 190(1.
Mr. H. II. Rohinaon.

Pear Sir,—I have received a pro|Hi*iti<m from you of which copy i- 
hereto annexed and agree to carry out the proposition a* far a* I am 
able to do so, and I will proceed to London at once on the proposition 
and endeavour to carry it through.

Very truly your*,
Charles W. Stavleton.

8
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The moment those documents were exchanged, the appellant 
was no longer a free agent in these matters. He was bound in 
morals and in law to do his utmost to procure the acceptance 
of Robinson’s offer, and by consequence the rejection of every 
other offer for the purchase of the properties of the United and 
Manhattan companies, whether by themselves or in conjunction 
with other properties competing with Robinson’s offer. Com­
mon honesty, good faith, as well as legal contract, would have 
constrained any man, not indifferent to the obligations these 
tilings concurrently impose, to refuse to undertake any mis­
sion involving the defeat of the very thing he was bound to 
forward. This was the position of the appellant when, Robin­
son’s deal being concluded, he interviewed Whitney and Slade. 
It was a long interview. During it he made a great profession 
of frankness and candour, calculated to win their confidence, 
hut in their Lordships’ view lie concealed some important facts, 
misrepresented others, mislead Messrs. Whitney and Slade as 
to the true position of things, and by these discreditable means 
induced them to make an offer of purchase which, had they 
known the truth, they, or Whitney, at least, never would have 
made. Now, the appellant’s statement is as follows, page 
41 :—

Then, finally, when they did come I said: “You are pretty late in 
getting here. You have put me in an emharr.i'sing position, because 

. 1 already have an oiler and have already prom bed to go to London 
and submit it ami I am bound to do so, and I want to any to you 
frankly that I regard it as a fair oiler, and you must not lie deceived 
nlauit it, and if you have any idea of offering a small price for this 
property it seems to me you will not stand very much chance with 
this offer in my pocket, because I am bound to submit it.” I said: 
“You are now a little late ami these other people have nude me this

There was «piite a little conversation along that line and Mr. 
Whitney commenced to intimate that they would like to offer a limit 
two hundred thousand dollars, and 1 finally said to them : “We may 
as well lie frank. There is no use of our s|»euding time over this 
matter now in further negotiations. I will sav this to you. that you 
will have to make an offer as good or I letter than two hundred and 
thirty thousand dollars (#'2:10.01)0) for those three properties, or 1 
don't think you will stand a very good chance of getting them.”

Then, after explaining how he arrived at flic figure of 
$230,000, namely, by basing his calculation on Robinson’s offer, 
and the option his company had obtained to purchase the pro­
perty of the United Company for $100,000, he stated thus :—

I said: “(Jentlemen, I don't know whether these companies will accept 
the offer or not. I don't know anything about that ; all 1 can do is to 
go over and submit it, and I have now to submit this other offer also. 
I am bound to submit both. “Finally, he said : “One or the other of 
them. All right, we will make an offer of #2.10.000.”
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It would bo difficult to suggest a more artful supprrssio veri 
and suggestif) falsi than this evidence discloses. The appellant 
never alluded to the legal contract he had entered into not only 
to submit Robinson’s offer, but “to use his best endeavours to 
insure” its acceptance, and to proceed to Iiondon to carry it 
through. On the contrary, he impliedly represented that he was 
as free with regard to one offer as to the other, equally bound to 
submit both for acceptance, but not bound to press the accept­
ance of one to the necessary rejection of the other. That repre­
sentation by the appellant of his position and obligations was a 
false representation, and he knew it to be false. It was a mis­
representation of a most important fact. It was calculated to 
mislead, for no one possessed of his senses would, in their Lord- 
ships’ view, employ, at a cost of $23.000. an agent to submit for 
acceptance an offer of purchase of which that agent was in effect 
bound by contract with another to procure the refusal. If Mr. 
Whitney’s evidence, which is not impeached, is to be believed, 
then the suppression by the^^S^H0» this point, of the real 
facts, did mislead him, and did induce him to make the offer 
which he swears he never would have made had lie known the 
truth. Their Lordships are therefore forced to the conclusion, 
which appears to them to be irresistible, that the truth was con­
cealed and the real state of facts H if not expressly,
misrepresented by the appellant in order to deceive the respond­
ents. A gross fraud was, in their view, practised by him upon 
the respondent company through its representatives. It was a 
fraud inducing the contract, the fruits of which the appellant 
now seeks to gather, but it would, they think, be against every 
principle of justice to permit him to do so. That, however, 
is not all. The appellant used this offer of Robinson as a rival 
bid to force a higher offer from the respondents. He never sug­
gested that there were any onerous conditions attached to Robin­
son’s offer which despite the nominal amount of the purchase 
price might render it less acceptable to the vendors than the 
offer of a lesser price without conditions. The fair inference 
from the appellant’s evidence is, their Lordships think, that in 
these negotiations with the respondents, Robinson’s offer was 
represented as an offer unfettered by conditions which might 
decrease its value. That is, in their view, the natural impres­
sion which would be produced on the mind of any one who 
listened to what the appellant states he said. If so, it was a 
false impression, produced by the appellant's suppression of the 
truth. If he was about to use it as a means to induce the re­
spondents to make an offer more attractive than Robinson’s 
for the properties with which it was conversant, he ought to 
have either truly represented what the latter was in fact, or at 
least have abstained from suggesting or causing it to lie under-

^044
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stood that it was something better than it was in fact. Mr. 
Atkin for the appellant contended that if the respondents knew 
that the s had arranged or contracted to receive com­
mission from the vendors as well as from the purchasers and 
had consented to it they could not complain. That is no doubt 
so, but the burden of proving their knowledge and consent on 
this point rests upon the appellant, lie made an attempt to 
discharge that burden in his account of the conversation al­
leged to have taken place between him and Slade on the 27th 
of October. He renewed that attempt in his account of the con­
versation which look place between him. Whitney, and Slade 
upon the 1st of November. At page 43, after describing cer­
tain alterations made in the agreement then drawn up touching 
the commission payable by the purchasers, he said: “1 handed 
it” (meaning the agreement) “back to him” (meaning Whit­
ney) smiling as 1 did so, “and he said you will get that” (mean­
ing a sum of $3,000) “out of tin* other side.” I said: “1 hope 
to and more, hut 1 have no arrangement with the other side. 
1 cannot rely on them at all. We all had a laugh over it.” Hut 
why could he not rely upon them at all, since, according to his 
own account, it was Mr. Fisher who, again and again, suggested 
that he should get commission from the vendors? Mr. Whitney 
has, at page 104, distinctly denied that this statement was ever 
made by him.

The appellant sailed for England on the 3rd of November, 
190G. He arrived in London on the 13th. lie at once placed 
himself in c ion with Fisher and Aitken. The re­
spondents ’ offer was accepted on the 13th of November. On the 
same day a letter was written by Messrs. Aitken, Mackenzie 
and Company to him to the following effect:—

IMP.

P. C.
1912

Stapleton

American
Asmkhtos

Co.

Lord Atkinson.

13th November, 1000.
V. W. Stapleton, Esq.,

New York.
Denr Sir,—Referring to the proposed sale of the property of the 

(ilasgoxv and Montreal Asbestos Company. Limited, at Itlavk Lake. 
Camilla, we beg to state that it is understood that your commission 
for carrying out the transaction shall 'ne ô per cent, on one half of 
the purchase price of $90,000, and 10 per cent, on the remaining half 
of the price respectively $2,200 and $4,500, in all six thousand seven 
hundred and fifty dollars, payment to 1m* made in cash and Isolds 
proportionally as and when received.

Your# truly,
(Signed) AlTKKV. Mackenzie, AND C'LAPPEKTON,

Secretaries, The (ilasgow and Montreal
Asliestos Company, Limited.

Yet in the face of this letter lie, at page 44 of his evidence, 
renews the vain attempt to represent that the arrangement by 
the vendors to pay him commission was a kind of afterthought

C/+:D
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of Fisher’s, having no connection with the acceptance of the 
respondents’ offer, and that till the 18th of February, when his 
work was done, the sale completed, and the commission actually 
paid, the vendors were not under any legal obligation whatever 
to pay him any commission. Their Lordships cannot accept 
this story. They think that commission was paid, most pro­
bably in accordance with the understanding arrived at with 
these vendors in the month of September on the occasion of the 
appellant’s first visit to London, but they are clear on this, 
that he obtained this commission from the vendors through 
and by virtue of his position as the bearer of the respondents’ 
offer, and equally clear that, on his own admission, he had ac­
quired that position by means of his own fraud.

The appellant’s counsel admitted, quite properly their Ixml- 
ships think, that if this were the true view of the facts the ap­
pellant could not either recover the money he sued for, or retain 
the money he had received from either vendor or purchaser in 
payment of commission. In their Lordships’ view this is the 
true conclusion upon the facts. And they are therefore of 
opinion that the respondents were entitled in law and justice 
to the relief awarded to them, though unfortunately they did 
not base their claim with sufficient fullness, clearness, and pre 
vision, on the ground on which their Lordships’ conclusion 
rests, namely, the admissions contained in the evidence of the 
appellant himself. Their Lordships are, however, of opinion 
that in the averments contained in the 11th and following para­
graph of the plea of the respondents, coupled with those con­
tained in the 6th and subsequent paragraphs of the respondents' 
cross-demand, the true grounds on which the respondents are 
entitled to the relief awarded to them are sufficiently set forth 
to enable their Lordships to hold that without any amendment 
of the pleadings the judgment appealed from was right, and 
should be affirmed, and this appeal be dismissed ; and they will 
humbly advise His Majesty accordingly. The appellant must 
pay the costs of the appeal.

Appeal dismissed.

SALTSMAN v. BERLIN ROBE AND CLOTHING CO.

Ontario High Court. Itiddcll, ,/., in ('hambera. October 5, 11*12.

1. Mechanics’ liens (i VIII—65)—Accounting between employer and 
owner—Stay oe workmen's action, as against owner.

An interlocutory application to stay proceedings in un action under 
the Mechanics' Lien Act (Ont.), brought by workmen against both 
their employer and the property owner, should not lie grunted to 
enable the owner to complete the work on the contractor’s default 
and so ascertain the balance, if any, owing by the owner under the
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contract; such a question should not lie determined in Chambers but 
should be determined at the trial, or if the pleadings properly raise 
the question of law under Ont. Consolidated Rule 250. it can Is* de­
termined upon a motion in Court.

An appeal by the plaintiffs from an order of the Deputy 
Judge of the County Court of the county of Waterloo staying 
all proceedings in this action, which was brought for the enforce­
ment of mechanics’ liens.

The appeal was allowed with costs.
.1/. A. Secord, K.C., for the plaintiffs.
J. C. Haight, for the defendants the Berlin Rohe and Cloth­

ing Company.

Riddell, J. :—The plaintiffs are workmen who were em­
ployed hv the defendants the W. A. McNeill Contracting Com­
pany in the erection of a brick building, which that company 
had contracted to build for their co-defendants, the Berlin Rohe 
and Clothing Company. The contract provides for payment of 
80 per cent, of the value of the materials and labour done, on 
the 10th of each month, as the work progresses, and the re­
mainder when the work is all complete and after the expiration 
of 30 days.

The work began under the contract in April; it was found 
necessary to order certain extras; and, about the 1st August, 
the McNeill company found themselves in financial difficulties 
and unable to pay their workmen; work on the building almost 
ceased; the workmen, being unable to get their pay, refused to 
work longer. Thereupon the Berlin Robe and Clothing Com­
pany took possession of the work themselves, and it is probable 
that they will have to complete the building by day-lalrour. The 
estimated value of the McNeill company’s work and materials 
is $4,111, and 80 per cent, of that has been paid to the McNeill 
company. The Berlin Robe and Clothing Company say that it 
will be impossible to ascertain at the present time what will be 
the cost of completing the work—and that it will be impossible 
to ascertain what amount, if any, is justly and lawfully due 
until the completion of the building.

The plaintiffs having delivered their statement of claim, the 
defendants the Berlin Robe and Clothing Company applied, on 
affidavit setting out the above as the facts, for an order staying 
the action.

The Deputy Judge of the County Court in Chambers made 
an order staying the action as against the Berlin Robe and 
Clothing Company until the completion of the building, reserv­
ing leave to the plaintiffs to apply, if at any time it should 
appear to them that the company were not proceeding with the 
building with due diligence, and reserving the question of costs. 

The plaintiffs now appeal.
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I am of opinion that the order cannot stand.
The learned Deputy Judge is said to have proceeded upon 

the ground that the plaintiffs can recover from the Berlin Robe 
and Clothing Company only the amount which, on the comple­
tion of the building, is due from that company to the McNeill 
company. But there are two answers to such an argument.

(1) Such a question of law should not be determined in 
Chambers on an interlocutory application; and I do not intend 
to determine it now. It should cither be set down for argu­
ment as a question of law arising on the pleadings under Con. 
Rule 250—or preferably determined by the Judge at the trial. 
In either case the question can be made the subject of appeal in 
the regular way.

(2) Even if the law were clear, the plaintiffs are entitled 
to prove as against the Berlin Robe and Clothing Company 
the amount of their claim against their employers—quite a 
different thing from proving this as against the employers them­
selves. Workingmen must be more or less liable to change their 
residence: and it is nothing but simple justice to enable them to 
have their rights determined at the earliest possible moment.

I can conceive of no good end to be attained by the order in 
appeal. The parties can go to trial ; the amount of the claims 
of the plaintiffs will be determined ; if then it be considered that 
the amount to be recovered from the Berlin Robe and Clothing 
Company is the statutory percentage of the amount due and pay­
able at the end of the contract, the Judge will so declare—or, if 
the view of the plaintiffs be accepted, the law will be laid down 
in that sense. In either case, in all probability, there will be a 
reference to the Master to determine the amount. IIow the 
Berlin Robe and Clothing Company can be injured by such pro 
ceeding, I cannot see.

1 think the application should not have been made, and that 
the appeal should be allowed with costs here and below payable 
forthwith.

The defendants will have until Wednesday the 9th October 
to plead as they may be advised.

Appeal allowed.
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CI.ARKE v. BRITISH EMPIRE INSURANCE CO

(Decision No. 2.)

Al l A

n ■ |

Alberta Supreme Court, Haney, C.»/„ Scott, Stuart, Simmons, .1.1. 
October 4, 1012.

Insurance (8 TT1 R—7(1)—Representations — Concealment 
non-disclosure—-Ground for invalidating policy—Materiality. 

The length of time a person has owned a stallion and the price paid 
for same, are material to the risk and any concealment or non-dis­
closure in connection therewith in an application for insurance on 
such stall lion in which questions are put to the assured for the pur­
pose of obtaining such information, will lie suflicient to invalidate the 
policy.

[ Western Insurance Co. v. Harrison, .'Ll Can. S.C.R. 473. ;
Clarke v. British Empire Insurance Co., 4 D.L.R. 444. reversed on 
appeal ; Porter on Insurance, 4th ed., 175, referred to.]

2. Insurance (8 III E—76)—Conditions—Concealment or non disclos­
ure—M ATERIALITY.

A policy of insurance which contains a condition that the insurer 
shall not lie liable for loss when it shall lie found that the material 
statements set forth in the application upon which acceptance of the 
risk was based were untrue or if the insured misrepresented or 
omitted to communicate any circumstances which are material to lie 
known to the insurer, to enable it to judge of the risk it undertakes, 
is invalidated where the insured in answer to questions in the appli­
cation for insurance on a stallion, replied that he had owned the 
animal three months and that he had paid $2,000 for it, and where 
in answer to the next following question he gave the name of the 
original vendor from whom he had purchased same two weeks prior to 
the application at a price not exceeding $500, although the assured 
may be shewn to have sold the stallion meanwhile for a large price 
ami to have re purchase»! from the buyer (not mentioned in the ap­
plication) at the price of $2,000.

[ Western Assurance Co. v. Harrison. 33 Can. S.C.R. 473, followed; 
Clarke V. British Empire Insurance Co., 4 D.L.R. 444. reversed.]

Appeal by the defendants from the .judgment of Beck, J., 
Clarke v. British Empire Insurance Co., 4 D.L.R. 444, 21 W.L.R. 
774, in favour of the plaintiff in an action to recover $1,000 
being the amount of a policy of insurance issued by the defend­
ants upon a stallion owned by the plaintiff which died during 
the currency of the policy.

The appeal was allowed with costs and the action dismissed 
with costs.

L. IV. Brown, for plaintiff (respondent).
0. M. Biff par, for defendants (appellants).

Harvey, C.J. :—The plaintiff’s action is for $1,000, the 
amount of insurance placed by the defendant upon a stallion 
owned by the plaintiff which died during the currency of the 
policy.

At the trial before my brother Beck without a jury, .judg­
ment was given for the plaintiff for the amount of the claim. 
See Clarke v. British Empire Insurance Co., 4 D.L.R. 444.

80
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I consider one only of the several grounds of appeal since it 
by itself appears to ine to be sufficient.

On the 7th day of October, 1910, the stallion in question, then 
8 years old, was sold by auction for $175 to one A. J. Layton. 
On the next day Layton sold it to the plaintiff for $500 as stated 
by the plaintiff or $200 as stated by Layton and his agent 
through whom the sale was made. According to the evidence 
of the plaintiff and one Stevenson the horse was sold on October 
12th to Stevenson for $1,500, and on the 15th October repur­
chased for $2,000. A few days later, apparently on the 20th or 
21st, the plaintiff signed an application for insurance on tin- 
policy issued on October 27th.

The application contains the following :—
1 hereby answer the following questions and the truthfulness of the 

answers I hereby warrant.
Then follow several questions and answers including these :

Q. How long have you owned this animal T A. Three months.
Q. From whom was the said animal purchased T A. A. J. Layton, 

P.O. address, Edmonton.
Q. What did you pay for this animal? A. $2,000.

Condition 13 of the policy contains the following:—
Provided that the company shall not he liable for loss in any case, 

when it shall In* found that the material statements set forth in the 
application upon which acceptance of the risk was based were untrue, 
or that any fraud was practised by the insured, or that the live stock 
was described otherwise than as they really were to the prejudice of 
the company, or if the insured misrepresented or omitted to commun 
cate any circumstance which is material to be known to the company 
to enable it to judge of the risk it undertakes.
I say nothing ns to the representation by the plaintiff that lie 

had owned the horse 3 months, the learned trial Judge having 
found that this was immaterial and that the true length of time 
was made known to the company’s agent who inserted 3 months 
at his own instance.

While each of the other two questions I have quoted standing 
alone might be held to be literally true, yet placed as they are 
it seems to me that the conclusion that would lie drawn by any 
ordinarily intelligent person would be that the plaintiff had 
paid Layton $2,000 for the horse which of course was not the 
truth. The purpose of asking for the name of the vendor must 
be to enable inquiries to be made of him if desired and one of 
the most probable inquiries would be as to the price paid.

In the Western Assurance Co. v. Harrison (1903), 33 Can. 
S.C.R. 473, were the following questions and answers :—

Q. Have you ever had any property destroyed by fire? A. Yes.
Q. Give date of fire and if insured name of company interested? A. 

1802, National and London & Lancashire.
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The fact was that he had had three fires in which the 
property had been destroyed.

The judgment of the Court was delivered by Nesbitt, J., who 
stated that this answer was untruthful and material and there­
fore vitiated the policy. It was a part of the truth only and in 
that sense an untruth. The answers I am dealing with in the 
present case were exactly the same. They certainly did not 
contain all the truth. It is almost impossible to believe that if 
the answer had shewn that the plaintiff had paid only $200 or 
$500, whichever the fact is, only two weeks before the date of 
the application, the company would have insured for $1,000 
without at least getting some further information. There can 
consei|Ucntly be no doubt of the materiality of the fact which 
was not disclosed.

ALTA.

S. C.
1012

British

Insurance
Vo.

( No. 2. )

Porter on Insurance, 4th ed., p. 175, states that:—
The utmost degree of good faith is required from an assured in 

effecting a policy of assurance. He must not only state all matters 
within his knowledge which he lielieves to lie material to the question 
of the insurance, but all which in point of fact arc so.

Even without deciding that the answers were untruthful as 
scorns to be warranted by the decision mentioned, there was 
clearly a concealment or nondisclosure of a material fact which 
both under the condition above in part quoted and apparently 
on the general law of insurance apart from an express condition 
is sufficient to invalidate the policy.

1 think therefore, on this ground the appeal should be 
allowed with costs and the action dismissed with costs.

Scott, Stuart, and Simmons, JJ., concurred. scott, j.
Stuart, J.

Appeal allowed and action dismissed. simmon..j.

DODGE v. WESTERN CANADA FIRE INSURANCE COMPANY. ALTA.
(Decision No. 2.)

Albrrta «Supreme Court, Scott, Beck, ami Simmons, «/./. October 4, 1912.

1. Insurance (8 HI El—87)—Builders' risk—“In ooursk of construc­
tion"—Suspension of work—Weather, conditions of trade, 
LABOUR, REVERSES, JUSTIFY THE SUSPENSION—LIABILITY OF IN­
SURANCE COMPANY.

Under a contract of fire insurance on a building, descrilied in the 
policy as living “in course of construction," where the work on the 
building bad been suspended, and it remained in an invompleted state 
until destroyed by fire, the risk remains in force, it lieing clear that 
the term “in course of construction" does not mean that construction 
must lie continued from day to day or month to month without in­
terruption but is to be construed in tlie light of such contingencies as 
weather, conditions of trade and labour, and inevitable accident, and 
even financial embarrassment.

8.C.
1912

Oct. 4.
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2. Insurance (8 III E 1—87)—Builders’ risk—“In course of oonbthui
tiox’—Suspension of work through financial embarrass 1
ment—Liability of insurance company.

In a contract of fire insurance on n building descrilied in the poli.> 
as lieing “in the course of construction,*’ where the work on the 
building has been suspended, and owing to financial embarrassment 1
it remained in an incompleted state until destroyed by fire, the term 
“in course of construction” is ambiguous and must be interpreted not 
as a question of law but of fact in view of nil the circumstances, in­
cluding wlint passed between and was within the knowledge of the H
contracting parties.

[Dodge v. York Fire Insurance Co., 4 D.L.R. 405 (n), 2 O.W.N.
571, 18 O.W.R. 241, since allirmed by the Supreme Court of Canada, 
followed ; Dodge v. Weetern Canada Fin ins. Co., i D.L.R. 165, 
versed on appeal.]

3. Appeal ( § VII M—545)—Proof of statute law—Receiving on appeal
—Statute pleaded by doth parties.

In a case on appeal, where the appellate Court (Alberta) is, upon 
the hearing of an ap|»eal, restricted in the receiving of evidence, to 
evidence “on questions of fact as to matters which have occurred 
after the date of the decision from which the up|tenl is brought,” yet it 
has the power to grant a new trial for the purpose of enabling addi­
tional evidence to Ik* given, and, since the Supreme Court of Canada 
(under Supreme Court Act, sec. 98) in the event of an appeal to it, 
would have power itself to receive further evidence, a case on appeal 
in the Alberta Court may properly be treated ns though a statutory 
law of another province (specifically referred to by both parties in 
the pleadings as in force) had been duly proved at the trial.

4. Evidence (g IVR—396)—Alberta Evidence Act—Proving statute
LAW OF OTHER PROVINCES—MARKING PRINTED STATUTE AS EXHIBIT.
t’nder the Alberta Evidence Act, 1010, ch. 3, the statute law of 

another province of Canada may Is* proved on a legal proceeding in 
Alberta by the mere production (that is, without the introduction of 
an exjiert witness) of a statute, purporting to be printed by tlie 
authority of the legislature of the other province, and the marking 
of a copy ns nn exhibit is merely for convenience.

Statement An appeal by the plaintiff from the judgment of Harvey,
C.J., Dodge v. Western Canada Fire Insurance Co., 4 D.L.R.
465, 21 W.L.R. 558, dismissing the action which was brought 
by the plaintiff, a resident of the State of Massachusetts, to re- 1
cover the amount of a policy of insurance. The property in­
sured and destroyed was situate in Ontario, ami the policy 
covering it is on the Quebec statutory form. The defendant 
has its chief place of business in the Province of Alberta.

The appeal was allowed.
Clarke, McCarthy, Carson c€* Co., for the plaintiff. 1
Twcedic tV McGillivray, for the defendants.
Scott, J. :—1 concur in the result but merely on the ground ■

that the insured premises were properly described as a build­
ing “under construction.” I express no opinion upon the other 
ground stated by my brother Beck.

■
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Beck, J. :—This is an appeal from the judgment of the 
learned Chief Justice dismissing the plaintiff’s action on a 
policy of fire insurance with costs. The property in question 
is the same as that comprised in the policy issued by the York 
Fire Insurance Company dated 25th June, 1009, in question in 
the case by the same plaintiff against that company and in 
which the plaintiff on appeal to the Court of Appeal of Ontario 
and again on the defendants’ appeal to the Supreme Court of 
Canada obtained judgment for the amount of his policy in 
the York Co.: Dodge v. York Fire Insurance Co., 2 O.W.N. 
571, 18 O.W.R. 241, not yet reported in the Supreme Court 
Reports.

The policy in question in the present action was issued by 
the defendant company on the 14th August, 1900, expiring on 
the 2nd November, 1909. It was issued on a verbal application 
by one Thompson, a clerk to a firm of insurance brokers made 
to one White, representing the defendant company. Mr. White 
was evidently mistaken in giving the name of Mr. Sweatman 
instead of that of Mr. Thompson. At the time of this verbal 
application Mr. Thompson handed Mr. White the following 

wording” for the policy:—
C. S. Dodge on his interest ns second and third mortgagee—On 

the buildings and additions now in course of construction, including, 
etc., the property known as that of the North Ontario Reduction and 
Refining Company, and to lie occupied when completed ns a custom 
smelter, situate, etc., same being more specifically expressed ns fol-

On engine house building .............................................................
On the engine and its connections, spare parts and attach 

ments, fittings and fixtures, belting, gearing, shafting 
while contained in said engine building, or upon the pre
mises adjacent thereto .....................................................

On the generator, switch-board, exeitors, wiring, belting, fit 
tings, and all parts and attachments in connection wit 
said generator, while contained in engine building o
upon the premises adjacent thereto ..................................

On the main building .................................................................
On the machinery, motors, transformers, elevators, pipes, fit 

tings, belting, pulleys, shafting, hangers, tools, impie 
ments of all kinds, fixed and movable, while centaine» 
in the said main building or upon the premises adjacen 
thereto ....................................................................................

9700

400

2.000
4.000

1.000

$8,100

Mr. Thompson’s account of his interview with Mr. White, 
the substantial correctness of which is not disputed, is ns fol­
lows :—

And what took placet A. I presented the copy of the wording 
calling for $8,100 of insurance and asked him if he would take a

ALTA.

S.C.
1912

Western
Canada

ÏN8VRANCE
Company. 
(No. 2.)



358 Dominion Law Reports. [6 D.L.R

ALTA.

sTc.
1012

Dodge

Western

Ixpl’banch 
Company. 
(No. 2.)

line on that for us, the premises being in Sturgeon Falls; that I 
wanted $2,100. He said, “What is it, Albert!" 1 said, “There is 
the wording for it, the whole thing." He said—he looked it over ; 
seemed satisfied with it. 1 said, “1 only want it until the second 
of November; this is builders' risk, rate 3 per cent.; 1 want $2,10"." 
“Well, he says, “1 guess I can get the Calgary and Western to take 
a thousand each." “Well," 1 said, “you had better complete tin- 
lot offered, Arthur, and take the $2,100.” Which he subsequently 
did. He asked roe what insurance there was on the risk. 1 told 
'him that there was $21,000 carried by the first mortgagee. Union 
Trust Company. “Oh,” he says, “1 don't want to know anything 
about that; just give me name of local company." So I gave him 
the York was on for $2,000. He said, “We will have to get oui a 
|iermit to write this business, Albert, and it will cost you $2." 1 
said “Alright, Arthur.”

Q. Did he say he would take it? A. Ho accepted the bu-dm- 
verbally between us right then and there, accepted the line.

Q. How much for the Western Canada ! A. Western Canada $1,""", 
and the Calgary took $1,100.

Q. Then you say he accepted the risk for $1,000 for the Western 
and $1,100 for the Calgary! A. Yes.

The policy was accordingly issued in due course in the d< 
fendant company for $1,000, adopting the exact “wording 
submitted and covering the term from 14th August to the 2nd 
November (80 days) the premium acknowledged being $11. • 

IIow this premium is made up in view of the statement that 
the rate was to be 3 per cent., which is also the rate stated in a 
form of application partially filled up by some clerk of tln- 
de fendant company, does not appear. It probably includes tin- 
license fee of $2.00. The balance $0.55 would, I calculate, r< 
present a rate of 4 ami one-third per cent, for 80 days. There 
is some suggestion that the rate of 3 per cent, which appears 
to have been an increased rate, was still further increased Ik 
cause of the withdrawal of a watchman. Perhaps, however, on 
a 3 per cent, rate for a year there is an established sliding scale 
well understood among insurance men for short terms.

The policy also has upon its face the following:—
Further concurrent insurance “York" $2,000, “Calgary" $1,1"". 

Warranted that the premise* will not go into ojieration during ilu­
eur rency of thin insurance.

There being no application in writing there were no repn 
sentations or concealments except such, if any, as may he in­
volved in the conversation between Mr. Thompson and Mr. 
White, and the wording then presented by Thompson, liolli of 
which 1 have just quoted. The learned trial Judge says:

The pleadings raise many defem-es, but by reason of certain ad­
missions and of the decision in the other (York) case, roost of tli«-t-
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are unavailable. The only defences which were raised by counsel on 
ihe argument before me are:—

(1) There was no watchman at the time of the fire;
(2) The buildings were not “in course of construction'’ as described 

in the policy;
(3) There was further insurance ami it does not appear that it 

was consented to.

It is pointed out in the respondents’ factum that there was 
a misunderstanding with regard to the first ground.

Since it was not contended at the trial nor do the pleadings dis­
close that the defendant takes the position that a watchman should 
have been on the premises: The contention was that from the 28th 
day of February, 11)01), no person occupied the premises in «luestion, 
other than a watchman, ami that since the watchman also took his 
departure on the 18th day of May, 1001), and did not return (first 
nailing up the building so that no one could get in), it followed that 
the buildings were not properly described “as in course of construc­
tion” within the meaning of art. 1 of the conditions, and further 
that they must be deemed to lie vacant buildings ami the policy void 
under art. 5 of the variations.

The ground last mentioned, namely, a breach of art. 5 of 
the variations by reason of vacancy, was argued before us and 
no doubt was the first ground intended to be put forward at 
the trial.

In considering these grounds it is proper to consider the 
question raised upon the argument of the appeal as to whether 
our decision is to be based upon the conditions actually en­
dorsed upon the policy which are stated to he “Quebec statu­
tory conditions” with “variations and additions and made by 
virtue of the Quebec Insurance Act” or (the property insured 
being in the Province of Ontario) by the Ontario statutory 
conditions, with or without the stated variations or, as a sub­
sidiary question, whether or not the insured may elect to he 
bound by those actually on the policy which may appear to be 
more beneficial to himself, than the corresponding Ontario 
statutory conditions.

A comparison of the two sets of conditions discloses a num­
ber of differences evidently deliberately made.

In The Citizens Insurance Co. v. Parsons, 7 A.C. 90, the 
Privy Council settled it as law that under the Ontario Insur­
ance Act

whatever may be the conditions sought to be imposed by insurance 
companies, no such conditions shall avail against the statutory con­
ditions and that the latter shall alone be deemed a part of the policy, 
and resorted to by the insurers, notwithstanding any conditions of 
their own, unless the latter are indicated as variations on the pre­
scribed manner (p. 121).

In the course of the judgment it is also said:—
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Printing the statutory conditions is made a necessary part of the 
mode prescribed by the Act of allowing variations from them and is 
unquestionably essential to the validity of any such variations (p. 
110).

It is also said :—
It may possibly have been intended to give to the assured an option, 

if he thought the company's conditions more favourable to him than 
the statutory ones, to stand upon the actual conditions; but it could 
not have been intended, nor does the language of the Act need such 
a construction, that he should lie set free from both sets of con­
ditions (p. 121).

Strictly speaking, the law of Ontario is foreign law to be 
proved by experts at the trial.

Our Evidence Act, Alberta statutes, 1910, ch. 3, however, 
modifies this to some extent.

Section 25 reads as follows :—
Copies of statutes, official gazettes, ordinances, regulations, pro­

clamations, journals, orders, appointments to office, notices thereof, 
and other public documents purporting to be printed by or under the 
authority of the Parliament of Great Britain and Ireland or of the 
Imperial Government or by or under the authority of the Govern­
ment or of any legislative body of any dominion, commonwealth, 
state, province, colony, territory or possession within the King's 
dominions, shall lie admitted in evidence to prove the contents thereof. 

This section clearly contemplates that the statute law of 
another province may be proved on a legal proceeding in this 
jurisdiction by the mere production—that is, without the in­
tervention of an expert witness—of a statute purporting to 
be printed by the authority of the legislature of the other 
province.

The mere production therefore at the trial—for the mark­
ing of a document as an exhibit is merely for convenience—of 
the Ontario statutes relating to insurance would have proved 
the law of Ontario to the sufficient extent of shewing that in 
Ontario there are statutory conditions applicable to fire in 
suranee policies and what they are. It is true that there is 
nothing to shew that the statutes of Ontario relating to in­
surance were actually produced at the trial. The defendant 
company itself, however, makes explicit reference in its state­
ment of defence to “the statutory conditions of the Province 
of Ontario and the variations thereof.” It is also true that 
owing to an unfortunate limitation in our rules this Court on 
the hearing of an appeal is restricted in the receiving of evid­
ence to evidence “on (piestions of fact as to matters which have 
occurred after the date of the decision from which the appeal is 
brought”; nevertheless we have at least the power to grant a 
new trial for the purpose of enabling additional evidence to 
be given.



6 D.L.R.l

Furthermore, the Supreme Court of Canada in the event 
of an appeal would have power themselves to receive further 
evidence: Supreme Court Act, sec. 98. 1 think, therefore, we
should now deal with this case as if the statutory law of On­
tario relating to fire insurance policies had been duly proved 
at the trial. Turning then to the Ontario Insurance Act, It.S.O. 
1897, ch. 203, we find the statutory conditions set out in sec. 
108; the provisions with reference to variations in sees. 1G9, 
170, all of which are referred to in the case of The Citizens 
Insurance Co. v. Parsons, 7 A.C. 90, already cited.

If, therefore, we have knowledge in the present case of the 
Ontario law applicable to this policy we must hold the policy 
to be subject only to the Ontario statutory conditions without 
variations or additions, with the result that the condition en­
dorsed upon the policy as No. 5 under “variations on con­
ditions,” namely the condition avoiding the policy if the build­
ing be or become vacant or unoccupied, etc., was ineffective, 
because not in accordance with sec. 169 of the Ontario Act, 
and following decisions in Ontario and Quebec : Boardman v. 
North Waterloo Insurance Co., 31 O.R. 525 ; Mutual Fire Ins. 
Co. v. Mercier, 14 Que. K.B. 227, held that the fact of the in­
sured premises being or becoming vacant or unoccupied is not a 
breach of statutory condition 3, nor of the endorsed condition 
3 against

any change material to risk or any change in the use or condition of 
the property insured . . . which increases the risk.

If, however, we have not knowledge of the Ontario law I am 
of opinion that the 3rd endorsed condition has in any case no 
application in the circumstances of this case. Whether or not 
the description of the building as “in course of construction” 
was correct or incorrect or ambiguous, it was most clearly in­
dicated that the building was incomplete and only partially 
constructed—not by these words only but expressly by the 
terms of the “wording” of the policy—“to be occupied when 
completed as a custom smelter,” together with the warranty 
that the premises should not go into operation, i.e., for the 
purpose for which it was being constructed—a custom smelter— 
during the currency of the policy, and also by Mr. Thompson's 
statement that it was a builders’ risk. The rate of premium 
was accepted on the basis of the building being incomplete.

These circumstances, it seems clear to my mind, made the 
invoked condition entirely inapplicable. There was, in my 
opinion, the plainest implication that the building was in fact 
vacant and unoccupied ; keeping a watchman about or even in 
such premises as these, intended, as was made plain, for occupa­
tion and operation as a smelter, would not, to my mind, make 
them “occupied” premises nor convert them from vacant into
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non-vacant premises, the watchman would be there because they 
were vacant. Again 1 think the fair meaning of the condition 
is that it applies only to ec buildings which either are
ready, as completed buildings, for occupation or having been 
occupied have ceased to l>e occupied. This is in effect con­
cluded by the judgment of the Supreme Court of Canada in 
the York Fire Insurance Co., affirming for the same reasons 
the judgment of the Court of Appeal for Ontario, Maelaren, 
J., with whom the majority of the Court concurred, saying: 
“I do not think the insured premises were or became vacant 
within the meaning of the fourth condition above quoted. These 
words were clearly intended to apply to buildings that were 
finished or occupied or ready for occupation. ” It is, in my 
opinion, a wrong principle of construction of these numerous 
conditions to attempt to find an application of all their pro­
visions to a particular ease, inasmuch as on their face they are 
so drawn as to apply to all the various situations and circum­
stances which may arise in respect of any risk, and so obviously 
it is contemplated that some of their provisions must be sur­
plusage in many a particular case.

The next question is whether in describing the buildings 
insured as “in course of construction” the insured described 
them “otherwise than they really were, to the prejudice of the 
company.”

In the York Fire Insurance case in the Supreme Court of 
Canada, Idington, J., with whom the majority of the Court 
concurred, says that lie agm»s with the reasoning upon which 
the judgment of the Court of Appeal for Ontario proceeds.

Both Courts admit that the term “in course of construction” 
is ambiguous and must be interpreted not as a question of law 
but of fact in view of the surrounding circumstances including 
“what passed between and was within the knowledge of the 
contracting parties.”

In my opinion, on the facts of this case the building in 
question was fairly descril»ed as “in course of construction.” 
As Idington, J., says:—

Admittedly it never mean* that construction must lie continuous 
from ilny to tiny or month to month without interrupt ion. Weather, 
condition* of trade, and labour, ami inevitable accident have all to 
In- reckoned with, ami why may not linoncial embarrassment lie 
aim an incident to lie reckoned with!

Financial embarrassment was the difficulty encountered in 
the ease in hand, but it seems to me to be an absurdity to sup­
pose that the structure was almndoned or that the intention of 
completing it was for ever given up, and if not, then the cessa­
tion of work was but temporary. But even if I did not enter­
tain this view I am bound by the decision of the Supreme Court

4645
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of Canada unless I can find, as I fail to do, any material fact or 
circumstance proved in the York case which has been omitted 
in the present case.

As to there being no watchman, there is no condition neces­
sitating one, ami any supposition that one might possibly make 
that the aliscnce of a watchman was a circumstance material 
to the risk, can not justly be entertained when we know at least 
from the reported proceedings in the York case that the sup­
posed extra risk was in fact intended to be covered by the in­
surance as evidenced by the increase in the premium.

As to the last ground—that there was further insurance— 
there is clearly nothing in it. The “wording” of the policy 
makes it quite plain that further insurance up to a maximum of 
$8,100 was contemplated and there was no further insurance 
beyond that amount.

I would allow the appeal with costs and with costs in the 
Court, below.

Simmons, J. :—The plaintiff sued the defendant company to 
recover the amount of a policy of insurance of $1,000, issued on 
August 14th, 1900. and expiring on November 2nd, 1909, at 12 
o’clock noon. The policy was one of several making up $8,100 
insurance covering plaintiff’s interest as second and third mort­
gagee on a custom smelter, situated in the town of Sturgeon 
Falls, Ontario. One of the policies making up the $8,100 in­
surance carried by the plaintiff* was a policy in tin- York Fire 
Insurance Company for $2,000. The plaintiff sued on the hitter 
policy in the Ontario Courts and succeeded and the decision of 
the Ontario Court of Appeal was confirmed by the Supreme 
Court of Canada. There was no written application in either 
the York or Western Canada upon which the policies issued hut 
only a typewritten memorandum describing the property and 
containing in each case the words “on the buildings and addi­
tions now in course of construction.” On February 8th, 1909, 
the York Company insured the building in the name of the owner 
with loss payable to the plaintiff as mortgagee for $2,000 for one 
month, and on the 9th of March a new policy was issued for 
the same amount and same terms for one month. The policies 
in each case were builders' risks. In June, 1909, a new appli­
cation was made to the York Company and on the basis of this 
the policy for $2,000 was issued which was the subject-matter 
of the action against the York Company. The York Company 
were informed that the watchman had been withdrawn from 
the building and the premium was increased on that account.

They were also informed that the buildings had not been 
completed owing to finaneial difficulties and that the plaintiff'
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expected to obtain complete control of the property before the 
expiry of the term.

The learned Chief Justice distinguishes the Western Canada 
Company’s case from the York Company on the ground that 
the knowledge of the above facts was in possession of the York 
Company when their contract was entered into but was not 
known by the Western Canada.

The learned Chief Justice finds that
in view of the actual circumstances of those buildings, a description 
which indicated that building operations were proceeding which the 
term “in course of construction” coupled with the statement made 
by the applicant for insurance did, was a misleading and inaccurate 
description and under the conditions avoids the policy.

And he concludes his judgment with the observation that 
I do not doubt that the insurance would have been accepted even 
though all the facts had been made known.

If the last observation of the learned Chief Justice is true 
then his application of the law to the facts as he has found 
them necessarily fails. The defendants’ whole case rests upon 
the hypothesis that the description “now in course of con­
struction” misled them and that if they had known the material 
facts as they were communicated to the York Company they 
would have rejected the proposal for insurance. Their ground 
for avoiding the policy is that the withholding of the informa­
tion which the York (Company had, has caused them to attach 
a meaning to the words “now in course of construction” which 
was misleading and this constituted a material misrepresenta­
tion forming the basis of the contract and sufficient to avoid it.

The evidence in the York Company’s case so far as it ap­
plies to the conditions affecting the building during the sus­
pension of building operations has been made a part of this 
case and the further evidence in the present case was taken by 
commission so we have the same opportunities to draw infer­
ences of fact therefrom as the learned Chief Justice at the trial. 
The statement of the applicant which is referred to in the judg­
ment was “I only want it until November ; this is a builders’ 
risk, rate 3 per cent. In regard to the statement included in 
the typewritten description furnished by the applicant “in 
course of construction” Mr. Justice Idington observes:—

The term “in course of construction,” ns descriptive of property 
insured, is somewhat ambiguous. Admittedly it never meant that 
construction must be continuous from day to day, or month to 
month without interruption. Went lier, conditions of trade and 
laliour, and inevitable accident, have nil to be reckoned with, and 
why may not financial cmlNirrussmcnt be also an incident to be 
reckoned with, it is said that the latter contingency was of such 
nature as to shew construction had forever ceased and the property



6 D I R. | Dodge v. Western Canada Fire. 365

had become vacant and remained so without notice to the applicant. 
The evidence does not warrant this conclusion. The insurers were 
told the very reason for taking steps to insure for an unusual broken 
period and admit that much, and a good deal more, of the explana­
tion given to financial stress.

The judgment of the Supreme Court of Canada narrows the 
whole question to the issue ns to whether the failure of the ap­
plicant to give the company the information which the York 
Company had in regard to the suspension of building opera­
tions was a material circumstance going to the foundation of 
the contract of insurance and sufficient to avoid it.

It raises the question of the duty of the applicant on the 
one hand to make disclosure of material facts and the duty of 
the company represented usually by its agent to make usual 
necessary inquiry.

The policy is a form of contract prepared by the defen­
dants and in it they have inserted an ambiguous term and such 
ambiguity must he construed against rather than for them.

In Etherington and The Lancashire and Yorkshire Accident 
Insurance Co., [1909] 1 K.B. 591, Vaughan Williams, L.J., at 
p. 596, observes :—

I start with the consideration that it has been established by the 
authorities that in dealing with the construction of policies, whether 
they be life, fire, or marine policies, an ambiguous term must be 
construed against rather than in favour of the company.

See also the same principle affirmed in Joel v. Law Union 
and Crown Insurance Company, 11908] 2 K.B. 863, Metropoli­
tan Life Insurance Company v. The Montreal Coal and Towing 
Co., 35 Can. S.C.R. 266, and The Home Insurance Company 
of New York v. Victoria-Montreal Insurance Co., [1907 j A.C. 
59.

Arthur Owen White who accepted the proposal of the plain­
tiffs on behalf of the defendant company says that the same 
was brought to him by Mr. Sweatingn of the firm of Burris & 
Swcatinan. Mr. Sweatman denies this and he and Mr. Alfred 
Thompson both say that the application was brought to Mr. 
White by Mr. Thompson. The account of the transaction as 
related by Thompson is somewhat more favourable to the plain­
tiffs than that of White. However, for the purpose of my con­
clusions I am willing to take Mr. White’s version which is more 
favourable to the defendants, and for this purpose I will quote 
those parts of his evidence which seem material :—

Q. Can you tell us ju*t what took place between you and Mr. 
Sweatman with regard to the risk? A. Why, Mr. Sweatman shewed 
mo a wording of the insurance required and 1 asked him a few ques­
tions in relation to it and told him that the Western Canada could 
take a line, 1 think it was for a thousand dollars, I am not sure of 
the amount in it, and I think Calgary a line.
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Q. What was the nature of the risk as represented to you? A. 
Well, under------

Mr. McWhinncy:—Had not you better say what was said?
Q. What was said with regard to the nature of the risk? A. 

After Mr. Sweatman shewed me the wording as I just said I 
asked him: this wording eovered the interests of C. S. Dodge os 
second and third mortgagee of the property—it was buildings in 
course of construction—and 1 asked Mr. .Sweatman how it was that 
building'* in course of «instruction were living placed with unlicensed 
companies. These companies I had nothing to do with were not licensed 
to do business in the province, and he told me that the licensed com­
panies had a lien on the owners of the buildings, whoever they were.

Q. That is, that the owners of the property already had insurance 
in licensed companies? A. Yes.

Q. Now, you s|Kike a moment ago of the “wording of the risk,” 
what do you mean by the “wording of the risk"? A. description of 
the property to be insured which would be attached to the policy and 
form a part or parcel of the policy or the application which was 
accepted.

Q. Was that in written form? A. Typewritten form.
Q. Shewn to you in typewritten form? A. Yes.
Q. And the wording was what? A. Well as near as I can re­

collect, it was “on buildings in course of construction" and there are 
possibly items there including machinery cither installed or to be 
installed.

Mr. McW'hitiney:—Have not you got it; is not it attached to the 
policy?

1 Vit ness:—I hax'c a copy of the wording outside if you wnnttolook 
at it. 1 have a copy of the wording in the original application.

Q. Have you got that here? A. Yes (produced).
Q. This document that you produce and marked exhibit 1 is what? 

A. That is a copy of the wording; either it is original wording fur­
nished by Mr. Sweatman or copy thereof; it looks as though made on 
our copy, which would be a verbatim copy, and then that just gives 
the policy.

Copy of wording put in marked exhibit 1.
Q. Do 1 understand you to say that you read this wording at the 

time the application was nnulc to you? A. I don't know that I read 
it word for word but I knew what it was.

Q. You stated that you asked Mr. Sweatman why he was en­
deavouring to place a risk of this nature with an unadmitted com­
pany—is that the word? A. Unlicensed company, non admitted or 
unlicensed.

Q. What prompted that question on your part? A. Well, in ac­
cepting lines for a company not licensed to do business------

Mr. McWhinney:—One minute. Would you mind letting me hear 
that form of question (last question rend by reporter). I do not 
care what prompted unless there was something said, I do not care 
what was in his mind.

Q. You did ask him why lie was placing this risk with an un­
licensed oompany? A. Yes.

Q. Are risks of this nature good risks or bad risks?
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Mr. JJcWhinncy:—What has that gut to do with it? I submit tiiat 
is not evidence, and he is not giving evidence here as an expert.

Mr. McDonald:—It may or may not lx*.
Mr. McWhinney:—It is not evidence at all, I submit.

Q. l)o you know of any other licensed companies or admitted com­
panies being on this risk? A. It was pointed out that the “York” 
covered the identical property.

Q. Who pointed that out? A. Well, the wording shews that.
Q. The wording of exhibit 1 ? A. Yes.
Q. Any other companies? A. No.
Q. Is the “York” an admitted company? A. Yes.

Q. Was there anything said by Mr. Sweatman or by anyone else 
which would vary the description of the risk? A. No.

Q. What was said or what was done as to give you an understand­
ing of the nature of the projierty that was to l>e insured? A. The 
wording of this (exhibit 1 ) gave me that understanding.

Q. By" the wording do you mean exhibit 1? A. Yes, the property 
insured is set forth specifically in that wording “building in course 
of construction.”

Q. Was there anything said outside of the written wording with 
regard to the nature of the risk? A. Yes, Ixx-nnse simply on that 
wording 1 would not be authorized to take the line in the Western 
Canada unless there was admitted companies, and by admitted com­
panies 1 mean admitted tariff companies on the risk in addition, and 
Mr. Sweatman said they were on for the owners of the building or 
owners of the property, whichever way you like to put it.

Q. Was there anything else said by Mr. Sweatman descriptive of 
the risk? A. No; when 1 had his assurance that admitted tariff 
companies were on for the owners then 1 was satisfied it was all 
right."

It is quite clear on Mr. White’s evidence that two considera­
tions only affected him in accepting the risk. One was the type­
written description and the other was the assurance that tariff 
companies were on for the owners and that the York was on 
the same risk for #2,000. The words of the typewritten de­
scription which he now says are material are “on the buildings 
and additions now in course of construction.” It is to be noted 
that this document gives the information that the York Com­
pany have concurrent insurance for #2,000.

Mr. White relied on the description “now under course of 
construction” apparently for the general description of the 
risk and relied upon the York Company being on the same risk 
for the applicant and tariff companies for the owners as an 
assurance of the particular character of the risk.

In no other rational way can I account for his failure to 
make even the most casual inquiry in regard to details, whereas
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those detailed inquiries by the company arc one of the most 
common features of consideration when proposals for insur­
ance are under way. There was nothing said or unsaid by Mr. 
Sweat man that would tend to throw him off his guard and I 
think it not unreasonable to conclude that Mr. Sweatman could 
form no other conclusion from Mr. White’s attitude than that 
Mr. White accepted the fact of the other companies being on 
the risk in lieu of any further information and as a complete 
assurance of the satisfactory nature and character of the risk.

Lord Chancellor Cranworth said in Anderson v. Fitzgerald, 
4 H.L. 484, at p. 503:—

Nothing, therefore, can lie more reasonable than that the parties 
entering into the contract should determine for themselves what they 
think to be material.

The insurance company, represented by Mr. White, their 
agent, agreed that the ingredients of the proposal for insur­
ance were (o) the typewritten description and (b) the repre­
sentation that other companies accepted the risk. The defen­
dants now wish to take advantage of their own ambiguous term 
and ask for a const ruction of the same which is more favourable 
to themselves than to the plaintiff.

Much reliance is placed by the defendants on the principle 
enumerated in Hates v. Hewitt, 36 L.J.Q.B. 282, namely that 
the applicant is bound to disclose any material fact peculiarly 
within his knowledge which would increase the character of the 
risk. The proper ground in the present case seems to me to be 
this, that Mr. White did not consider any information as to the 
particular nature or progress of the course of construction as 
either necessary or material and he had a right to take this 
view if lie chose. The defendants cannot come into Court now 
and say we might have been influenced by considerations which 
at the time of entering into the contract they did not consider 
material.

I would therefore allow this appeal with costs.
Appeal allowed.

CHEW v. CROCKETT.

Saslatclienan Supreme Court, Johnstone, ,/., in Chambers. October 2, 1012.

1. Replevin (§11 A—21)—Writ or replevin ox “affidavits” not sworn
TO. MET ASIDE—ORDER RK8T0KIX0 REPLEVIN ED GOODS—SETTING 
ASIDE REPLEVIN WRIT.

Where a writ of replevin for recovery of a team of horses was 
issued upon affidavits never actually sworn to, an application in 
chambers to set aside the writ will lie allowed but an order to re­
store the personal property seized under it cannot be issued in cham­
bers in the absence of statutory provision.

[ .1 nderson v. Me Ewan, 8 U.C.C.P. 532; Carveth v. Greenwood, 3 P.R. 
(Ont.) 175, referred to.]
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Tiie plaintiff alleges that he purchased a team of horses for 
the sum of $400 at an auction sale held by the defendant, and 
that he received delivery of the said horses, and placed them 
in a livery stable, from which stable the defendant took them.

The defendant alleges that it was a condition of the said 
sale, that all goods and chattels purchased thereat were to be 
paid for in cash or by furnishing .joint lien notes or bankable 
paper to the satisfaction of the defendant. This the defen­
dant alleges the plaintiff did not furnish, and lie refused to 
deliver the horses and subsequently sold them to David Wolfe 
and delivered them to him on March 6th, 1912.

On March 21st, 1912, the plaintiff issued a writ to recover 
the said horses, and on March 29th, 1912, issued a writ of re­
plevin and seized the horses on Wolfe’s premises.

Defendant then served a notice of motion, returnable in 
Chambers on May 31st, to set aside the writ of replevin and 
the seizure thereunder, and lo have the horses returned to 
Wolfe on the grounds that the affidavits of II. Chew and Ernest 
Chew, upon which the writ of replevin was issued, were never 
actually sworn, and if sworn were false. (The affidavits stated 
that the property in question was in possession of the defen­
dant, whereas the fact was the propertv was in possession of 
Wolfe).

The writ of replevin and all proceedings thereunder was 
set aside.
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Statement

P. II. Gordon, for plaintiff.
T. I). Brown, for defendant.

Johnstone, J. :—The writ of summons issued herein on the Johnstone, j. 
21st day of March, 1912, and the writ of replevin issued on the 
29th day of March, 1912. In support of the writ of replevin 
were used the affidavits of each of the plaintiffs, purporting to 
have been sworn on the 21st day of March, 1912, on the Iloly 
Evangelists, before Peter Dubey, a justice of the peace for 
Saskatchewan. The plaintiffs on this application admit in their 
respective affidavits filed, and said justice of the peace before 
whom the affidavits purported to have been sworn admits that 
the affidavits filed to obtain the writ of replevin were not in 
fact sworn at all; and the issue of the writ was clearly irregular 
and should be set aside. The writ was also irregularly executed.
The seizure under the writ of replevin of the team of horses 
in question was made on the premises of one Wolfe, who was a 
total stranger to the action. The notice of motion served to 
set the writ of replevin aside asks that the possession of the 
horses be restored to Wolfe. In the absence of a statutory pro­
vision enabling this particular relief to be dealt with in Cham­
bers I cannot make the order: Anderson v. McEwan, 8 U.C.C.P.

24—6 D.L.l.
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SASK. 532; Carvtth v. Greenwood, 3 l’.R. (Out.) 175. Moreover, the
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right to the property in the horses has yet to be determined in 
this suit. The order will be that the writ of replevin issued on 
the application of the plaintiffs and on what purported to be

CROCKETT.

the affidavits of the plaintiffs will be set aside with costs, and 
all proceedings had thereunder.

Writ set aside.

ALTA. McMANUS v. EDMONTON PUBLIC SCHOOL BOARD.
S.C.
1912

Alberta Supreme Court, Harvey, CJ., Simmons, mid Walsh, ,/•/. 
October 4, 1912.

Oct. 4. 1. Contracts (8111)2—173a)—Construction—Purchase price—Un­
acquire» title—Right to conveyance—Purchase ok severu.
LOTS OK LAND.

Where an entire contract for the sale of several lots of land men 
tions the prices of all the lots except one, and provides that the 
price of that one, which the vendor has not yet acquired, shall lie its 
cost price to him. the purchaser is not entitled to insist upon a con 
veyance of one of the other lots at its cost price, merely because it 
alsn hail not been acquired by the vendor at the date of the agreement.

Statement Appeal by plaintiff from the judgment at trial in an action 
for the balance due to the vendor under a contract for the sale 
of lands.

It. Pratt, for plaintiff, appellant.
II. II Parler, for defendant, respondent.

Harvey, C.J., concurred with Walsh, J.
Simmons, J. Simmons, J., concurred with Walsh, J.

Welsh. J. Walsh, J. :—The plaintiffs wrote to the defendants inform­
ing it that they had secured options on certain lots at amounts 
aggregating $.'17,600, the lots being scheduled in the letter and 
a price being set opposite each lot or group of lots. In this 
schedule lot 14 referred to as the Vandette lot is thus listed at 
$2,000. The letter further states that the plaintiffs are negoti­
ating with the owner of another parcel, which is referred to 
throughout the appeal l>ook as the Lizzie Dunn lots, which they 
expect to get at a fair valuation. Referring to this latter pro­
perty the letter proceeds : “We believe that the same could hr 
purchased under $2,000 but would not guarantee delivery at 
tan than $2,500, but if purchased for less we would turn it 
over to the lioard at cost price.” The letter does not in so many 
words say so but the plain meaning of it is that the plaintiffs 
offered to turn over to the defendant all of the lots first re­
ferred to for $37,650 and the Lizzie Dunn lots at their actual
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cost to the plaintiffs, such cost, however, not to exceed $2,000, 
making the maximum cost of all of the land $40,150, such 
amount being subject to reduction by the sum, if any, by which 
the cost of the Lizzie Dunn lots should fall short of $2,500. The 
defendant evidently looked upon the plaintiffs’ offer in this 
light for it immediately passed a resolution “that the offer 
of an upset price of $40,150 as by McManus Bros,
for lots 9 to 20 inclusive and lots 20 to 40 inclusive in block 
24 R.L. 14 be accepted by this hoard provided they guarantee 
delivery of the whole at that amount or less, etc.” The words 
“or less” in this resolution undoubtedly refer to the possibility 
suggested by the plaintiffs’ letter that the Lizzie Dunn lots 
might be acquired for less than $2,500 with a consequent de­
crease in the aggregate amount of the purchase money. This re­
solution was at once communicated to the plaintiffs who forth­
with set out to complete the purchase1 of the land with the re­
sult that before the commencement of the action all of the pro­
perty covered by these negotiations including the Lizzie Dunn 
lots had been acquired by the plaintiffs for and transferred to 
the defendant.

The plaintiff sues to recover from the defendant a balance of 
$320 claimed by them in respect of this transaction. It is al­
most impossible to tell from the statement of claim upon what 
ground this claim is made, so badly is this pleading drawn. It 
is also very difficult to out from the evidence upon what
grounds the plaintiffs were resting their claim at the trial and 
one cannot but appreciate the bewilderment of Mr. Parlée when 
called upon to meet a claim which from the pleading and the 
course taken at the trial rested upon so uncertain a footing.

It was, however, with some difficulty developed during the 
argument of the appeal that the claim consists of two items of 
$250 and $70 respectively. It appears that the defendant has 
paid to the plaintiffs and to the parties from whom these vari­
ous lots were acquired by them the total purchase price so agreed 
upon between them with the exception of $250, and a further 
sum of $29.60 to which I will refer later. The defendant re­
fused to pay this $250 which it refused to pay because while it 
was scheduled in their letter to the defendant at $2,000 the 
Vandette lot only cost the plaintiffs $1,750 and the defendant 
contends that it should only pay him for this lot what it actu­
ally cost him. The fact is that when the plaintiffs submitted 
their offer to the defendant they did not own nor had they an 
option on this lot and they had no means of knowing whether 
or not they could deliver it to the defendant at all. They took 
the risk of being able to purchase it from the then owner and 
the further risk of being obliged to pay for it more than the 
price at which they scheduled it in their offer. The contract
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was an entire one for the sale of all of the lots and if the plain­
tiffs had been unable to procure for the defendant the title to 
this Vandette lot they could not have compelled the defendant 
to take any of the other lots from them. The price set opposite 
each lot or group of lots in their offer was doubtless given for 
the purpose of shewing how the total purchase price was ar­
rived at but there is absolutely nothing in the correspondence 
to shew that there was to he anything deducted from the price 
of any of these lots except the Lizzie Dunn lots if they cost the 
plaintiff's less than his scheduled price. If the Vandette lot 
had cost them $200 more instead of $250 less than $2,000 they 
could not have added that sum to the contract price, for tin* 
agreement as 1 find it was that the defendant was to pay $37,050 
neither more nor less for the lots comprised in the list of which 
the Vandette lot formed one plus the actual cost of the Lizzie 
Dunn lots and that amount could be neither increased nor de­
creased by the difference between the scheduled price and the 
actual cost to the plaintiffs of any but the Lizzie Dunn lots. 
There is absolutely nothing in the writings to suggest any varia­
tion whatever from the agreed price except in the case of the 
Lizzie Dunn lots and the learned District Court Judge was, in 
my opinion, wrong in holding that the defendant was entitled 
to deduct this sum of $250 from the total purchase price.

The Lizzie Dunn lots were purchased for $1,800. The plain­
tiffs contended that they were entitled to add to this the sum 
of $70 being a commission at the usual rate for their trouble in 
acquiring the title to it for the defendants and this is the item 
which makes up the balance of their claim. It is plain that this 
claim never should have been made. Their agreement was to 
deliver this property “at cost price” which means at what it 
actually cost them and nothing more. This claim was with­
drawn by Mr. Pratt on the argument and we therefore have no 
further concern with it.

The judgment appealed from awards $29.00 to the plain­
tiffs. This, 1 understand, is the amount of expenses incurred 
by the plaintiffs in getting in the title to the Lizzie Dunn lots 
over and above the purchase money. No complaint has been 
made about this, nor 1 suppose could one well be made for the 
plaintiff's are clearly entitled to get from the defendants every 
dollar of money properly expended by them in getting this 
property.

The plaintiff's arc entitled to debit the defendant with 
$37,650 being the scheduled price of all but the Lizzie Dunn lois 
and with the actual cost of the Lizzie Dunn lots and the defen­
dant is entitled to credit for all sums paid by it either to or for 
the plaintiffs in respect of this purchase money. If as I take it 
the defendant has paid the plaintiffs all but the sum of $250 in
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dispute re the Vandette lot and the #29.6(1 the amount of the 
judgment of the Court below the plaintiffs are entitled to re­
cover #279.60 and that judgment will he increased accordingly.

Mr. Parlee submitted, however, that as the case was dis­
posed of la-low on the plaintiffs' evidence alone he should he 
entitled to a new trial if the judgment of this Court should be 
against him on the question of the #2.70 and this, considering 
especially the way in which the plaintiffs ease was framed and 
carried on, he is certainly entitled to. If the defendant files 
with the clerk of the District Court and serves upon the plain­
tiffs’ solicitor on or before the 15th day of October instant a 
notice electing to take a new trial the order will go for the same 
accordingly. Failing such notice the plaintiffs’ judgment will 
be increased to #279.60.

The plaintiffs arc entitled to their costs of this appeal. In 
view of what I have already said as to the manner in 
tile plaintiff’s’ claim has been placed before the Court both in 
their pleadings and at the trial they are not entitled to any of 
their costs in the Court la-low down to and including the trial 
and if the defendant docs not elect for a new trial in accordance 
with the right thereto hereby given to him the judgment in 
the Court below will be varied by increasing it to #279.60 with­
out costs. If the defendant elects for a new trial the costs of 
such trial will of course be disposed of by the District Court 
Judge who will in that event also ileal with the coats of the 
action and the former trial save as they are hereby disposed of, 
that is to say, that in no event shall he award the costs thereof 
to the plaintiffs.
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Judgment accordingly.

Re BOULTON and GARFUNKEL. 0NT.
Ontario High Court, \tuldteton, ./, Hcptnnbrr 17. 1012. j* f

1. Vk.NDOR AND I'UBCIIASKR (8 111—.'10)—LkssIk's AHKIOXKB KXKRCIHfNQ 1912 
OPTION or PURCHAHK—EaHKMKNTS C’RKATKD BY 1118 A8.NKi.NOR—
Nonce. Sept. 17.

Where the assignee of a lessee's interest in a lease with option to 
purchase, exercises such option at a price per fiait frontage agreed 
upon in lieu of being arbitrated, it will lie presumed that, in fixing tin» 
piiie. regard was hail to the circumstance that a "private lane" 
forming a part of the demised premises was subject to easements of 
right-of-way in favour of leaseholders of adjoining property in pur­
suance of a scheme of sub-division made by the original lessee and 
referred to in the lease*; and such assignee is not entitled to call for 
a release of such easements nor to an abatement of price as coni|>en- 
sntion in lieu of a release.

Petition by Garfunkc], the purchaser, under the Vendors and Statement 
Purchasers Act, to have it declared that certain rights of way, 
existing over what was referred to as a private lane, constituted

0
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an objection to the vendor’s title, and for a reference to deter­
mine the amount of compensation to which the purchaser would 
be entitled if these rights were not released.

The petition was refused.
IV. C. Chisholm, K.C., for the petitioner.
It. 8. Casscls, K.C., for Boulton, the vendor.

Middleton, J. :—John B. Boulton in his lifetime owned a 
block of land extending from Henry street to McCaul street, in 
the city of Toronto. By his will he devised this to his wife, with 
power to sell.

During his lifetime, Boulton and others, whose concurrence 
was necessary, had, on the 1st January, 1872, leased the entire 
parcel to R. B. Blake for a term of nineteen years and four 
months, with the right to purchase at the end of the term, at a 
valuation, if the parties failed to agree upon the price.

Blake subdivided the parcel, and laid out certain private 
lanes thereon, including the one in question. He erected houses 
upon some of the subdivided lots, and assigned the leasehold 
interest of these respective houses to different purchasers.

On the 13th June, 1891, Levi J. Clark, who had become the 
owner of one of these houses, obtained a conveyance of it from 
Mrs. Boulton. This conveyance recites the lease, the right to 
purchase thereunder, and the devolution of the right of both 
landlord and tenant, and Clark’s desire to exercise the right to 
purchase with respect to the lands upon which his house is situ­
ated, and the agreement as to the price to be paid. Mrs. Boulton 
then conveyed this parcel, describing the land as running to the 
lane in question : this description following the description con­
tained in the assignment of the leasehold interest made by Blake, 
through which Clark claimed. In November, 1892, a similar 
conveyance was made to Mel fort Boulton of a parcel in which he 
had acquired the leasehold interest ; the land being similarly 
described as running to the lane.

It is conceded that these conveyances operate to give the 
respective grantees an easement over the lane in question. Sub­
sequently and on the 1st May, 1893, the original lease having 
then expired, a new lease was made between Mrs. Boulton and 
Blake, reciting the original lease, the subdivision by Blake, his 
conveyance away of certain portions of the leasehold property 
as subdivided—leaving him still entitled to the McCaul street 
frontage, including the private lanes—and an agreement to ex 
tend the rights under the original lease as therein provided. 
This lease then demises the McCaul street frontage, including the 
private lane, for a term of twenty-one years, and confers upon 
Bloke the right, at the expiry of the term, to purchase the lands 
at a price to be ascertained by arbitration if the parties foil to 
agree.
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Garfunkel having acquired Blake’s title, au agreement was 
made on the 1st May, 1912, reciting the lease, and that Gar- 
funkel had agreed to purchase at the price of $116 per foot on 
McCaul street.

As pointed out on the argument, Garfunkel can have no 
greater or other right than Blake, and Blake was himself the 
author of the private lanes in question and party to the creation 
of the right of way over them, of which, as assignee, Garfunkel 
now seeks to complain. The term “private lane” is ambiguous; 
but here the parties must be taken to have used that expression 
with reference to the actual condition of the premises.

The agreement executed by Garfunkel calls for the payment 
of $116 per foot for the entire McCaul street frontage, including 
the lane. In the absence of any attack upon that agreement, 
I must assume that the parties fixed the price having regard to 
all the circumstances. I cannot reform that agreement, as I 
would be doing if I yielded to the purchaser’s contention.

The order will, therefore, declare that the purchaser is not 
entitled to compensation by reason of the rights of way. The 
purchaser should also pay the costs.

Petition refused.

CR/WFORD et el. v. CALVILLE RANCHING CO

Alberta Supreme Court, Beck, J. September *2(1, 1012.

1. Writ and process (ft II B—26)—Service of—Invalidity—Plaintiff
SERVING HIMSELF AS DEFENDANT'S OFFICER.

In nn action upon a promissory note a gainst an incorporated com­
pany in which the plaintiffs arc four directors, one of the four being 
the secretary-treasurer, of the defendant company, the secretary- 
treasurer (although a competent officer generally to lie served with 
process) is not, while a party plaintiff, a competent or pro|ier person 
upon whom to serve the writ of summons, and such service will lie 
set aside.

2. Judgment (ft 1 C2—10)—Service of writ—Invalidity—Judgment
VOIDABLE.

A judgment, recovered in an action u|mui a promissory note against 
an incoritorated company, in which the plaintiff* are four directors, 
one of the four being secretary-treasurer, of the defendant company, 
and in which the writ of summons was served ujkmi the defendant 
company by delivering it to the secretary-treasurer while himself a 
party plaintiff, is voidable for want of due service of the writ.

3. Writ and process (ft 11 H—2(1)—Service of—Corporation officer—
When Court will authorize other method of service.

Where a corporation officer (conqietent generally under the terms 
of the statute to accept service of process), in a suit against the 
company, is himself the plaintiff, or bears such a relation to the 
plaintiff or to his claim as to make it to such officer’s Interest to sup­
press the fact of service, the Court will authorize some other and 
proper method of service.

[32 Cyc., title "Process," p. 554, referred to.]
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This whs an application to set aside a judgment. The plain­
tiffs were four directors of a company. They had sold their 
shares to the applicant, who thereupon became the holder of a 
large majority of the issued shares of the company. Some time 
afterwards the plaintiffs commenced an action against the com­
pany upon a note of the company and served the writ upon one 
of themselves who was the secretary-treasurer.

The application was granted.
./. R. Lavell, for applicant.
C. F. li. Mount, for plaintiffs.

Deck, J., set aside the judgment on the ground that there 
was in law no service. He said in effect that the secretary- 
treasurer being one of the plaintiffs, he was not a person whom 
it was competent for the plaintiffs to serve. The plaintiffs were 
in the position that they must find some other person competent 
so far as they were concerned to be served with process at their 
instance and if there is no such other person a Judge would 
under the rules have power to authorize some other method of 
service. The principle is the same as that which " fies a
sheriff from executing a writ issued in a matter in which he has 
a pecuniary interest. He subsequently noted the following from 
32 Cyc., tit. “Process,” p. 554:—

VI. Persons interested adversely to corporation. Where service is 
made upon an officer or agent who, although within the terms of the 
statute, sustains such a relation to the plaintiff or the claim in suit 
as to make it to his interest to suppress the fact of service, such ser­
vice is unauthorised. So service will not be sustained where it is upon 
a person who is a party plaintiff, or plaintiff's attorney in fact, or 
who is plaintiff's assignor.

Application granted.

FENSON v. SHORE.
Manitoba hiBench. Trial before Mathcrn, CJ.K.B. October 11, 1912.

1. Jvdumexth (8 III B—212)—Judgments Act (Man.)— Registered cer­
tificate of—Vx registered beneficial ownership—Verbal a g 
rkement—Certificate defeated thereby.

In an action for the sale of lands under a certilicatc of judgment 
for a sum of money, registered in the land titles office (Man.), where 
the judgment debtor, prior to the registration, had entered into a 
verbal agreement to sell the lands in question to a purchaser for a 
fixed ami adequate consideration contemporaneously paid, and, sub­
sequent to the registration, conveyed to the purchaser pursuant to 
the agreement; the effect of the agreement and payment was to vest 
in the purchaser at once the Iwneflcial ownership of the land, leaving 
in the judgment debtor no interest or estate that could be sold under 
a registered certificate of judgment.

| Itrtnk of Montreal v. Contlon, 11 Man. L.R. 366; Enttcinlc v. hen:, 
9 W.L.R. 317, specially referred to.]

9151
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2. Judgments <§ III It—212)—Judgments Act (Man.)—Certificate or MAN.
JUDGMENT—I'm OR UNREGISTERED EQUITABLE TITLE. -------

I'lnlvr 1 lu* Judgments Act (Man.), which creates in favour of a re- K. H. 
gistcred certificate of judgment a charge* upon "all the lands" of the 1012
judgment debtor, tin* judgment creditor's right <le|M»nds entirely u|H>n ——
tin* statute, and while his registered eertideate hinds tin* judgment Fenson
debtor’s lands it does not hind sueti lands as have already been sold r.
by the debtor, even when the purchaser's ownership is only equitable Shore.
and unregistered.

[(■our v. Hurtlelt, 12 Man. L.ll. 280, referred to; County Courts 
Art and Judgments Aot of Manitoba compared.]

3. Contracts (8 I K 4—HO)—Statute ok Frauds (4tii hex*.)—Verbal
AC.RKK.MENT FOR SALE OF LANDS—VALIDITY AS TO SUBSTANCE—
Statute a bar only to enforcement.

In an action for the sale of lands under a eert ideate of judgment, 
for a sum of money, registered in the land titles ollice (Man.), where 
the judgment debtor, prior to the registration, had entered into a 
verbal agreement to sell the lands in question to a purchaser for a 
dxed and adequate consideration contemporaneously paid, such an 
agreement is valid at common law, and. although it is well-settled law 
that under the 4th section of tin* Statute of Frauds it cannot Is* en­
forced agiin-t an unwilling or dishonest vendor, yet it is equally well- 
set tied law that the statute does not alfeet the validity of the agree­
ment. but only the remedy upon it, the signature so required is not 
of the substance of the contract, but is matter of procedure only, 
making a particular kind of proof necessary to enable a party to 
bring an action upon it; hence the verbal agreement is as effective 
(except as to enforcement) as a written contract.

fLerouar v. Itioicn (1852). 12 (Ml. 801 ; Joncn v. Victoria, 2 Q.ll.D.
314. 323; In re Hoyle, [1803] 1 Ch. 84; haylhonrp v. Hryant, 2 Bing.
X.V. 735, referred to; see also Fry on Specific Performance, 5th ed.,
254.]

Tins is an action for the sale of land under a registered cer- Statement 
tificate of judgment.

The action was dismissed.
IV'. II. Trueman, for plaintiffs.
V. C. Locke, for defendants.

Mathers, C.J.K.B. :—The following facts were admitted : M“thw» <u# 
The plaintiffs on the 24th December, 1908, recovered a judg­
ment in this Court against the defendant A. If. Shore for the 
sum of $018.45, which judgment is still unpaid. The defend­
ant A. II. Shore is the devisee under the will of his mother, 
who died on the 10th day of February, 1911, of the north-east 
quarter of lot 141, D.G.S. 43 and 44 St. John, in the city of 
Winnipeg. The will was probated on the 18th April, 1911, by 
the executors and the above descrilicd land was by deed con­
veyed by them to A. II. Shore some time between the 2nd and 
20th days of June, 1911. In the beginning of April, 1911, A.
II. Shore was indebted to his brother R. J. Shore in the sum of 
$150 for moneys advanced on his account, and he had further 
claims against him at that time amounting to $462.50. It was 
then verbally agreed between them that R. J. Shore should pay 
this claim of $462.50, and that in consideration thereof, A. II.
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mitted that these two sums amounted together to the full value 
of the land.

Fenson
On the 2nd day of June, 1911, the plaintiffs registered in the 

land titles office in Winnipeg, a certificate of their judgment. 
On the 20th day of June, 1911, A. II. Shore conveyed the land

Mathen. O.J. in question to R. J. Shore, pursuant to the agreement made in 
the beginning of April.

On these facts the plaintiffs contend: First, that the agree­
ment between A. II. Shore and R. J. Shore, being verbal, was 
void under the 4th section of the Statute of Frauds, and was 
ineffectual to divest A. II. Shore of any interest which he had 
in the land, and when the plaintiffs’ certificate of judgment was 
registered, it bound the land as though A. II. Shore had charged 
it under his hand and seal.

Secondly, if the agreement was not void under the Statute 
of Frauds, R. J. Shore only acquired under it an equitable 
interest, which was void as against the plaintiffs * registered 
judgment under section 72 of the Registry Act, R.S.M. eh. 1.10, 

Admittedly a verbal agreement to sell land is valid at com­
mon law, and 1 cannot accede to Mr. Trueman’s argument that 
such an agreement is rendered void by the 4th section of the 
Statute of Frauds. That a verbal agreement cannot Ik» enforced 
because of this section is undoubtedly well-settled law; and I 
think it equally well settled that the statute does not affect the 
validity of the agreement, but only the remedy upon it.

The point was decided by Leroux v. Brown, 12 C.B. 801, 
in 1852, a case which has lK»en referred to with approval several 
times since. For example, in Joncs v. Victoria, 2 Q.B.D. 314, at 
p. 323, Lush, J., says:—

The signature required by the 4th section is not of the substance of 
tlie contract. It is matter of procedure only.
And In re Iloylr, [1893] 1 Ch. 84, Lindley, L.J., after quot­

ing the 4th section of the Statute of Frauds, says:—
"On the construction of this section certain points are settled: first, 

it was settled by Leroux v. Brown, 12 C.B. HOl, that the statute does 
not affect the validity of the contract, but only makes a particular 
kind of proof necessary to enable a party to bring an action upon it.

And in the same case A. L. Smith, L. J., says :—
It is settled by Laylhoarp v. Bryant, 2 Bing. X.C. 735, and Leroux 

V. Brou n, that the statute does not affect the contract, but only relates 
to the evidence of it.
Such ln-ing the law, the verbal agreement made between the 

parties in the loginning of April was as efficacious for trans­
ferring to R. J. Shore the beneficial interest in this land as if 
the parties had entered into a written agreement. It is true that 
if A. 11. Short» had chosen to be dishonest and had refused to



6 D.L.R.] Fen son v. Shore. 379

carry out the agreement, the Courts would have been powerless 
by reason of the 4th section of the Statute of Frauds to compel 
him to do so, but there was nothing to prevent him acting in 
good faith and carrying out the agreement as he has done.

When the agreement was made H. J. Shore at once became 
the beneficial owner of the land and, having paid the full pur­
chase-price agreed upon, A. II. Shore had no interest in it what­
soever. Under these circumstances Bank of Mont rial v. Con­
don, 11 Man. L.R. 3(1(5, and Knlwislt v. Lrnz, 9 W.L.R. 317, shew 
that at the time the plaint ill's’ certificate of judgment was 
registered A. IF. Shore had no interest or estate in the land that 
could be sold under a registered certificate of judgment.

In Cast v. Barth It, 1 2 Man. L.R. 280, it was decided that sec­
tion 72 of the Registry Act

<liil not give a certificate of judgment issued ami registered under the 
County Courts Act priority over a prior unregistered equitable charge. 
It was argued, however, that Case v. Barthit, 12 Man. L.R. 

280, did not because by the County Courts Act then in
force a certificate of judgment registered thereunder only cre­
ated a charge upon “all interest or estate” of the judgment 
debtor in the lands, whereas under the Judgments Act it creates 
a charge upon “all the lands” of the judgment debtor. The ex­
pression “lands” by the interpretation clause of the Act in­
cludes

all real property and every estate, right, title and interest in land or 
real property both legal ami equitable ami of what nature and kind 
soever, and any contingent executory or future interest therein ami a 
possibility coupled with an interest in such land or real property, 
whether the object of the gift or limitation of such interest or possi­
bility lie ascertained or not ami also a right of entry whether immedi­
ate or future ami whether vested or contingent into and upon land.
I cannot sec that the plnintitlV position is in any wav im­

proved by the fact that his certificate might possibly hind an 
interest of his debtor in the land that would not have been hound 
under the County Courts Act. 11 is right depends entirely upon 
the statute. lie gets what the statute gives him and no more. 
Ilis certificate bound the lands, as the expression is altovc de­
fined, of the judgment debtor; but not lands belonging to some­
body else, not lands that the judgment debtor had sold, and that 
were no longer his lands at the time the certificate was regis­
tered. In my opinion the reasoning of Cast v. Bartlett, 12 Man. 
Fj.R. 280, applies exactly to this case.

The action will be dismissed. The parties have agreed that 
there should be no costs.

MAN.

k. n.
1912

Mathrin, C.J.

Action dismissed.
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Alberta Supreme Court. Harvey, C.J., Si'ott. Stuart, Simmons ami 
Walsh, JJ. October 4, 1912.

Oct. 4. 1. Criminal law (8 111)—58)—Summary thial—Power or magistrate:
AH TO AMENDMENT—CRIN. CODE 1900. PART XVI.

Tlic probable effect of Part XVI. of the Criminal Code, R.S.C. cli. 140, 
dealing with summary trials of indictable offences, is to give to the 
magistrate trying such an offence without indictment the same powers 
of amendment as arc given to the Courts upon the trial of the game 
offence under an indictment.

2. Criminal i.aw (SIIB—49)—Jurisdiction of summary trial—Au-
HENCE OF SWORN INFORMATION.

The absolute jurisdiction conferred upon a police magistrate to 
try certain indictable offences upon summary trial without the con­
sent of the accused is exercisable where the accused is present, whether 
or not an information had been sworn in respect of the offence which 
is the subject of the trial, if the “charge" is reduced to writing and 
is read to the accused and a full opportunity is given for making de­
fence thereto.

3. Indictment, information, and complaint (| II F—55)—Amendment
OF INFORMATION—CHANGING STREET NUMBER OF ALLEGED DISORD­
ERLY HOUSE.

I'pon the summary trial of a charge of keeping a disorderly house, 
the magistrate has power to amend the information during the course 
of the trial, by changing the street number of the alleged disorderly 
house, without having the information re-sworn.

1 Itcg. v. D'Eyncourt, 21 Q.B.D. 109, referred to.]
4. Indictment, information, and complaint ( § 11 F—55)Amendment

—Application of Crim. Code 190(1, sec. 1124, to indictable of

The powers of amendment granted by see. 1124 of the Canadian 
Criminal Code, H.S.C. ch. 140, are not confined to summary convic­
tions, hut may be exercised in the case of convictions for indictable 
offences.

[ It. v. Randolph, 4 Can. (’rim. Cas. 16f> ; and R. v. Spooner, 4 Can. 
Crim. ('as. 200, discussed ; R. v. Shiny, 17 Van. Crim. Cas. 4U.'$, dis­
sented from.]

5. Disorderly houses (g I—10)—Excessive penalty—Reducing on cer-

A conviction upon summary trial before a police magistrate for 
keeping a disorderly house may lie amended in certiorari proceedings, 
if the Court is satisfied as to the proof, by reducing the illegal fine 
of $100 and costs to the limit provided by Cr. Code sec. 781 of $100 
including costs ; the amount of the costs in such case remaining in 
the amended conviction hut the $100 |ienalty being reduced by the 
amount of the costs so that the total shall not exceed $100.

[R. V. Shing, 17 Can. Cr. Cas. 463, disapproved.]
6. Certiorari (g II—20)—Conviction—Powers of amendment—Cr. Code

i i -i
The word “Justice” is to he construed in sec. 1124 of the Criminal 

Code 1006 in a different manner from the words "justice of the peace" 
which were used in the corresponding section of the former Code (Cr. 
Code 1802, sec. 889) by reason of the statutory definition given to tin* 
word "justice” by the interpretation clause, Cr. Code 1906, sec. 4 
(18) whereby police magistrates and stipendiary magistrates are 
included in its meaning, and also by reason of the transposition of
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former see. 880 in the 1900 eonsulidation from the summary con­
victions part to tlie purl of the 1000 Code entitled “Extraordinary 
Remedies,” with the result that, the present section 1124 ns to amend­
ment on certiorari applies not only to “summary convictions'* hut to 
convictions on “summary trials" held under Part XVI. of the Code.

The accused was charged with keeping a disorderly house 
under section 228 of the Criminal Code and was tried summarily 
before 1. S. Cowan, Police Magistrate of the city of Edmonton, 
convicted ami fined one hundred dollars and costs, $0.50.

This is a motion for a certiorari to quash the conviction on 
the ground that the magistrate at the close of the hearing 
amended the information by striking out “428 Kinistino Avc.” 
and substituting “436 and 438 Kinistino Ave. ” without such 
amendment being re-sworn and that the penalty is in excess of 
what the magistrate had jurisdiction to impose.

The conviction was varied and the fine reduced to .+93.50 
with costs +6.50, making +100, the authorized maximum fine.

L. F. Clarry, Dep. Attorney-General, for the Crown.
II. A. Maekie, for the defendant.

Harvey, C.J. :—Considering the question of the amendment 
of the information first, it appears that with the record there is 
a sworn information in the form 3 of the Code in which the 
charge is that the accused “did unlawfully keep a disorderly 
house ; to wit, a common bawdy house at. 428 Kinistino Avenue, 
in the city of Edmonton.” “428” is struck out and in its 
place is inserted “the Maple Leaf Rooming House, Nos. 436 
and 438” with a note by the Magistrate giving the date and 
stating that the amendment is made by him. The record also 
shews that this amendment was made at the request of counsel 
for the prosecution after the evidence for the prosecution and 
for the defence had been given, hut before the evidence in re­
buttal and in the face of the opposition of counsel for the ac­
cused, who after it was made objected to it “without the in­
formation being re-sworn.”

No further or other objection or application appears to 
have been made regarding it, and the evidence in rebuttal con­
firmed the correctness of the particulars of the amendment. This, 
however, had been clearly established by the evidence of the 
accused herself and there appeared to be no doubt in any of 
the testimony as to the particular premises, the only question 
of doubt being as to the street number. No authority is men­
tioned or reason urged why the Magistrate could not make the 
«change he did. nor does any reason suggest itself to me.

The amendment is a very trivial one and under the circum­
stances one which could not prejudice the accused in the least. 
No objection could have been taken to the charge in the informa­
tion if the street number had not been given, and it is quite
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clear by section 724, that if it had been a case of summary con­
viction, no amendment would have been necessary. It is also 
quite clear that on a trial or indictment, or. in this province on 
a charge authorized by section 873A, such an amendment as 
the present one could be made. The trial in the present case 
was of an indictable offence though not on an indictment hut in 
a more summary and much less formal manner. Part XVI. 
which relates to summary trials of indictable offences has no 
remedial provisions corresponding to those of the summary con­
viction part or of the part relating to trials on indictments. 
Indeed by section 708 the provisions of Part XV. as well as the 
provisions relating to preliminary enquiries are expressly ex­
cluded. but it is provided by section 701 that a conviction shall 
have the effect of a conviction upon indictment. It seems not 
unreasonable, therefore, to conclude that it was intended that 
the remedial powers given to the Courts on the trial of the 
offences under indictment should belong to the Magistrates 
trying the same offences but without indictment.

Apart from that, however, it seems obvious that an informa­
tion was not required in the present case.

From sections 654 and 655 it appears that the purpose of an 
information is to authorize the issue of a summons or a warrant 
to procure the presence of the person accused, but when the 
person charged is before the Court without summons or war­
rant. as the accused was in the present ease, there is no occasion 
whatever for an information sworn or otherwise. Where an in­
formation has been laid ami the attendance of the person ac­
cused obtained in pursuance thereof, it naturally would con­
tain the material of the charge but Part XVI. makes no refer­
ence whatever to an information hut confines itself to the word 
charge, and in section 778 under the title “Procedure” provides 
that (after the prisoner has consented to be tried summarily 
if such course is required) “the magistrate shall reduce the 
charge to writing and read the same” to the accused, indicating 
that up to that time there may lie nothing in writing and that 
at no time is anything relating to the charge required to lie 
sworn. No particular formality is required but natural justice 
requires that any person being tried should know what he is 
being tried for and should have the fullest opportunity for 
meeting the charge. It is not and cannot be suggested that the 
accused in the present case had any doubt of the charge in 
which she was convicted or required any further opportunity 
for her defence.

In The Queen v. D’Eyneourt, 21 Q.B.I). 109, Field, J., at 
p. 117, says:—

Them is no doubt that at the bearing a charge may lie preferred
which has not been included in any warrant or in any charge made at
the police station.
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And Wills, J., at p. 124. referring to the case of a charge 
suggested by the evidence being there for the first time made 
and then investigated, says :—

•Such a course is constnutly taken and it is legitimate where no 
objection is made or where a proper opportunity is afforded of meet­
ing any new evidence.

The facts in that case also indicate that in Police Court 
proceedings the charge is commonly contained in a charge 
sheet, made out, no doubt, by the clerk of the Court, containing 
presumably the names of the different persons to be tried with 
the nature of the charge on which each is to he tried.

The information, therefore, on the trial before the Magis­
trate ceases to have any signification as such and in the present 
case is to he treated simply as < g the particulars of the
charge in writing. The amendment, therefore, as made was 
perfectly proper.

With reference to the jurisdiction, it appears that under 
section 771$, par. (/), Crim. Code 1900, this is a charge which may 
he properly tried summarily, hut it is provided by section 781 
that in any case summarily tried under that paragraph as well 
as some of the others the fine which may he imposed is one, 
“not exceeding, with the costs in the case, one hundred dollars.”

Section 777, Crim. Code 1906, confers a jurisdiction on a 
certain limited class of persons occupying judicial positions in 
certain limited areas to try summarily all cases which may he 
tried at a Court of general sessions of the peace, and to impose 
the penalty which could be imposed by such Court, and it is 
contended on behalf of the Crown that inasmuch as it is ad­
mitted that I. S. Cowan is a Police Magistrate of a city of over 
2.500. the population speeified in sub-section 2 of section 777, 
the conviction may lie treated as being made under section 777 
in which case the penalty would not he beyond the Magistrate’s 
jurisdiction.

In Reg. v. Archibald (1898), 4 Can. Crim. Cas. 159, a Divi­
sional Court in Ontario consisting of McMahon and Rose, JJ., 
supported a penalty which would have been excessive under the 
jurisdiction conferred by the section corresponding to present 
section 77.*$, because it came within the jurisdiction given by 
the section corresponding to section 777, and in other eases 
other Ontario Judges have concurred in this view. On the other 
hand the Court of Appeal of Manitoba in Rex v. Siting (1910), 
17 Can. Crim. Cas. 463, refused to support a penalty under 
section 777 in excess of the jurisdiction under 773. In the 
present case it is not necessary to determine which view is cor­
rect for the jurisdiction of 777 is only conferred by the consent 
of the accused and there is nothing to indicate nor is it sug­
gested that such consent was given in the present case.

7
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A difficulty presents itself us to wlmt consent the accused 
may give since sec. 774, as amended in 1909, and see. 77G pro­
vide that no consent shall be necessary and shall not be asked 
for. It would seem that the only consent which would he neces­
sary would he a consent not to lie tried, but to be sentenced to 
an increased penalty. However that may be, it is clear that, 
some consent is necessary to bring the case within section 777, 
and such consent was present in the Ontario cases, but is not 
stated to have been in the Manitoba case, and was not here. 
Therefore, for that reason it is clear that the penalty is in ex­
cess of the Magistrate’s jurisdiction in the present case.

The Court, however, is asked to amend under the authority 
of section 1124, Crim. Code 1906. It is urged, however, that 
section 1124 is limited to summary convictions and does not 
extend to convictions for an indictable offence, such as this was.

Originally the section appeared in connection with the 
summary conviction provisions and in Rex v. Randolph (1900), 
4 Can. Crim. Cas. 165, Ferguson, J., held that the provisions 
respecting amendment in eases of summary convictions did not 
apply to that case which was a case of summary trial, and in 
Hex v. Spooner (1900), 4 Can. Crim. Cas. 209, in which the 
conviction was amended, in the judgment of the Divisional Court 
delivered by Street, J., it is stated that the powers of amend­
ing convictions under the summary convictions clauses are 
greater than under the summary trials clauses. Upon the re­
vision of the statutes in 1906, this section was removed from the 
summary convictions part and M]in a part near the end 
of the Code entitled “Extraordinary Remedies” in addition to 
which the expression “Justice of the Peace” was altered to the 
word “Justice” so that it refers now not to convictions and 
orders made by a Justice of the Peace but to convictions and 
orders made by a Justice. Justice of the Peace being itself a 
sufficiently definite term was not, and is not, interpreted, but the 
indefinite term “Justice” is defined in the interpretation clause 
of the Code as including a Police or Stipendiary Magistrate or 
anyone having the authority of two Magistrates.

The expression “conviction by a Justice” therefore includes 
any conviction which may be made not merely on summary 
convictions but on summary trials.

In Hix v. Shiny, 17 Can. Crim. Cas. 463, the Manitoba Court 
held that the change in the section was immaterial and that the 
power of amendment was still limited to summary convictions. 
With all respect 1 cannot agree with that view. It appears to 
me that in tiiat ease the alteration of “Justice of the Peace” to 
“Justice” must have been entirely overlooked, for the judgment 
states on p. 468, after referring to Ilex v. Randolph, 4 Can.

8
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Crim. Cas. 165, and Hex v. Spooner, 4 Can. Crira. Cas. 20!), as 
follows :—

A judicial interpretation having thus been placed upon section 880, 
Parliament re-enacted it in R.S.C. 1006, ch. 146, without material 
change, presumably recognizing and adopting such interpretation. See 
sec. 7 of the Act respecting the Revised Statutes of Canada, 1006. It 
would not be safe to draw the conclusion that ticca use Parliament 
placed in the revision the sections under a different title, it was its 
intention that the section should receive an interpretation other than 
that previously adopted by the Courts.

In my opinion the change in the section which I have men­
tioned was material and coupled with the transposition of the 
section indicated an intention to change the law. Section 21, 
sub-sec. 4 of the Interpretation Act, R.S.C 190G, ch. 1, is as 
follows :—

Parliament shall not, by re-enacting any Act or enactment, or by 
revising, consolidating or amending the same, lie deemed to have 
adopted the construction which has by judicial decision, or otherwise, 
been placed upon the language used in such Act, or upon similar 
language.

Section 7 of the Revised Statutes of Canada, 1906, Act, 
6-7 Edw. VII. ch. 43, to which reference is made in the fore­
going extract from the judgment in Rex v. Shing, 17 Can. Crim. 
Cas. 463, is as follows :—

7. The said Revised Statutes shall not lie held to operate as new 
laws, but shall lie construed and have effect as a consolidation and as 
declaratory of the law as contained in the said Acts and parts of 
Acts so repealed, and for which the said Revised Statutes are sub­
stituted.

2. If upon any point the provisions of the said Revised Statutes 
are not in effect the same as those of the repealed Acts and parts of 
Acts for which they are substituted, then, as respects all transactions, 
matters and things subsequent to the time when the said Revised 
Statutes take effect, the provisions contained in them shall prevail, 
but. as respects all transactions, matters and things anterior to the 
said time, the provisions of the said repealed Acts and parts of Acts 
shall prevail.

The second sub-section shews clearly Parliament’s contem­
plation that there would he changes made by the revision and 
declares that these changes shall become effective when the 
Revised Statutes take effect and the first sub-section apparently 
means to indicate that if no changes are made the repeal and 
re-enactment effected by the Revised Statutes shall not make 
any break in the continuity of the law which shall remain as 
far as Parliament is concerned as if there had been no Act of 
revision.

I am clearly of opinion that section 1124 authorizes the 
amending of the conviction in the present case by reducing the 
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ALTA. penalty to one which is authorized by section 781 which should 
S. C. have been observed by the Magistrate if a perusal of the deposi­
tor tions satisfies the Court that the offence charged has been com-
---- mitted.

A perusal of the depositions does so satisfy me, and I therc- 
Cbawtobd. 1 think that the fine should be reduced to $03.50 which with 

$6.50 costs, will amount to $100, the authorized maximum fine.
Scott, Stuart, Simmons, and Walsh, JJ., concurred.

Conviction varied and fine reduced.

SASK. Re CRAWHALL.
S. C. Nushatchciran ftiijnrmr Court. \Yf t more, C.J., in Chambers.
]Qj2 October .1, 1912.

- 1. AhhIONMKXTH FOB CHKDIT0B8 ( g X III A—05)—AsHHiXMKNTH Ad
(Sank.)—Two paktnkrhuivs—■Coxfvsiox ah to liability ok ix
SOLVENT—ItKKKBENCK TO LOCAL RK0I8TBAB.

Where tlie name two partners carry <»n two business concerns, 
hotel and hardware, and fail in both; ami where some of the judgment 
creditors realize under their executions out of the hardware assets, 
and others are looking to the hotel assets, and still others to both; 
and where one of the partners (alleging non liability on the hotel 
debts through dissolution) assigns for the Is'iiellt of creditors under 
the Assignments Act. K.S.R. 191)9, eh. 142; ami where there is con­
fusion as to the liability of the insolvent for the hotel and the hard­
ware claims and as to the ranking of creditors in respect thereto, 
an application in the insolvent estate matter on Ix-lmlf of an execution 
creditor to have his exact rank and rights fixed may he heard in 
chambers under the Assignments Act (Snsk.), and a reference to tin- 
local registrar may In- ordered, to examine and inquire into the 
exact rights and obligations of the insolvent, and the creditors, in 
relation to each of the partnerships, and to report thereon.

Statement Application by Marshall Wells Company, Ltd., creditors 
of Crawhall, who had made an assignment for the benefit of 
his creditors, to determine the validity of their claim, the in­
solvent and one Reid having been in partnership, and Marshall 
Wells Company, Ltd., having recovered judgment against Reid.

Judgment was given referring the matters in question to 
the local registrar to inquire and report.

W. If. McEwcn, for applicants.
L. E. Dawson, for the assignee.

wotmore, c.j. Wetmore, C.J. :—Crawhall made an assignment for the 
benefit of creditors under the Assignments Act, R.S.S. 1909, 
ch. 142. The Marshall Wells Company, Ltd., filed a claim, and 
they now apply that a Judge proceed to determine the validity 
of the claim against the estate, or to have it determined. The 
material presented to me does not seem to me to be sufficient 
to enable me to determine the validity of the claim against the 
estate. The only evidence of the claim is a certified copy of a
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judgment roll whereby it appears that the above named com­
pany recovered judgment against Craw hall and one Horace J. 
Reid for $4,268.85, debts, and $33.86 for disbursements, amount­
ing in all to $4,302.71. The insolvent and Reid were in part­
nership and carried on business as hotelkeepers and as hard­
ware merchants, and they seemed to have failed in each of them.

Actions were, it seems, brought against them by their credi­
tors in respect to the hardware business and executions issued 
to the sheriff, who seized the hardware property and sold it 
and distributed the proceeds among such judgment creditors. 
None of the creditors in respect to the hotel business bad any 
executions lodged. The Marshall Wells Company, Ltd., how­
ever, had an execution lodged, and they received from the 
proceeds of the sale $1,065.70. It would seem that Reid claims 
that he got out of the hotel business, but when and under what 
circumstances does not appear to be satisfactorily established, 
or whether he got out under circumstances such as to relieve 
him from liability for the hotel debts, and if so, to what ex­
tent. The creditors in respect to the hotel business have tiled 
claims with the assignee, and they claim that the creditors in 
respect to the hardware business have no right to rank against 
the Crawhall estate until the creditors in respect to the hotel 
business are paid in full. I will refer the matter to the local 
registrar at Saskatoon to inquire as follows, and report :

(1) Were Crawhall and Reid in partnership in the hardware 
business at the time of the seizure by the sheriff of the hard­
ware under the executions referred to.'

(2) If not, when did that partnership cease?
(3) Were they so in partnership at the time the several 

actions were brought in which the executions were issued, or 
were such actions brought in respect of partnership debts or 
causes of action?

(4) Were Crawhall and Reid in partnership in the hotel 
business at the time the assignment was made to the official 
assignee ? Or bad Reid any interest in the hotel property sold 
by the assignee? And what interest.’

(5) If the partnership in the hotel business existing between 
them ceased at any time, when and under what circumstances 
did it determine t

(6) What amount remains unsatisfied upon the judgment 
of the Marshall Wells Co.?

1 am prepared to consider any further questions that it 
may be desirable to have the local registrar inquire into.

The hotel creditors and the Marshall Wells Co. should have 
an opportunity to appear before the local registrar on this in­
quiry.

R.C.
1012
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CAN. MORGAN v AVENUE REALTY CO.

1912
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Idinyton, Duff, 

Anglin and Brodeur, JJ. June 14, 1912.

1. Party wall ( § I—1)—Right to use—New wall erected against ex­
isting wall—Joining together—Compensation for use ok old

Where a building in Quebec is so constructed that the wall of the 
neighbouring building is used for all the purposes of an exterior wall 
except support, one wall of the new building being such that, without 
the neighbouring wall, it would not stand the weather, or afford 
sufficient protection, or satisfy the building regulations, and, for 
further protection, the two walls are joined at the top by metal flash­
ing. and it appears that the owner of the new building expected that, 
when it had settled into position, it would receive support also from 
the neighbouring wall, the owner of the neighbouring wall is en­
titled to compensation for the use of his wall as a party wall.

[Avenue Realty Co. v. Morgan, 20 Que. K.B. 524, reversed on ap- 
peal; Buyer v. M arson, 15 Que. S.C. 449, discussed.]

2. Party wall (§ I—1 )—How right to uhe common wall may be ac­
quired—1NTENTION.

A neighbouring proprietor may acquire a common wall either by 
formally indicating his intention to do so, or by performing acts 
which constitute on his part a desire to make use of the wall. (Per 
Brodeur, J.)

Statement Appeal by plaintiffs from the Court of King's Bench, Appeal 
Side, Province of Quebec in an action as to an alleged party 
wall, Avenue Realty Co. v. Morgan, 20 Que. K.B. 524.

The pppeal was allowed.
The material parts of the formal judgment directed to be 

entered by the trial Judge in the Superior Court (Lafontaine, 
J,), arc as follows:—

“Considering that, although making mitoyen a neighbour's 
wall is a faculty of which the owner of a lot, when building on 
his property, may make use or not, this faculty ceases and be­
comes an obligation, where use is made of a neighbour’s wall ;

“Considering that making use of a wall docs not necessarily 
imply putting beams in it, or resting on it any construction, in 
whole or in part, but use is also made, in the ordinary and 
obvious meaning of this word, when, by resorting to devices, 
things are arranged in such a way, by the owner of a lot adjoin­
ing a gable wall, that all the benefit that a wall can naturally 
confer is obtained for a building, and that the construction of a 
proper wall is dispensed with;

“Considering that the defendant, on the south side of his 
property, has, in reality, no wall, and that his partition made of 
terra cotta, which is covered at the top by pieces of galvanized 
iron nailed in the plaintiffs’ wall to prevent the water and rain 
from getting in it, forms really only one wall with the plain­
tiffs’ wall;
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“Considering that by the arrangement made by tin* defend­
ant to make use of the plaintiffs’ wall and have the benefit of it 
without paying for it, the defendant has enriched himself un­
justly at the plaintiffs’ expense ;

“Doth reject the plea, maintain the action, and condemn the 
defendant to pay to the plaintiffs the sum of $4,105.50; and in 
default of paying the said sum within fifteen days from the 
judgment, the defendant is ordered to remove his building from 
the plaintiffs' wall, the whole with interest on said sum and 
costs.”

The judgment of the majority of the Court of King’s Bench, 
by which the judgment of the Superior Court was reversed was 
delivered by

Lavergnb, J. (translated) :—The appellant complains of a 
judgment rendered by the Superior Court on December 00th, 
1909, maintaining the respondents’ action for the sum of $4,- 
165.50.

The respondents are the owners of a building situated at 
the corner of St. Catherine street and Union avenue (the Morgan 
store). They allege that the appellant has built a store upon the 
neighbouring property on Union avenue and that in building 
it, it has made use of the gable wall of their building as a com­
mon (mitoyen) wall without their consent, in spite of their pro­
tests, and without paying their share of the value of the wall, 
that the value of half the common wall is $4,165.50, which they 
claim from the appellant and for which they have obtained 
judgment.

The appellant admits that it built a store on Union avenue 
next to that of the respondents, but that the respondents have 
encroached upon its land in building their own store. The ap­
pellant reserves its recourse by reason of this fact and denies all 
the other allegations of the demand.

The evidence shews that the appellant has built a store upon 
its land next to that of the respondent. This store has its four 
walls independently of the respondents’ neighbouring wall. The 
wall of the appellant’s store which is next to or contiguous to 
the wall of the respondents’ store does not rest against the latter 
in any way or penetrate it in any fashion. The wall is built 
of terra cotta, that is to say, a porous brick, it is eight inches 
thick, it is supported from its base by iron and steel pillars and 
it has no need of support from the next building. The appel­
lant has put felt-paper upon the outside of the wall ; this felt- 
paper is a couple of lines from the respondents’ store. The ap­
pellant alleging, as it has done, that the respondent had en­
croached upon its land, has built its building as near as possible 
to the respondents’. As I have said above, the building does not 
rest in any way upon the respondents’ and no part of it pene-
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trates lin- respondents' wall. It is true that if the respondents’ 
building was not there the appellant would have lieeii eompelled 
to cover its wall with eeinent or metal, heeause the hriek which 
is used in the construction of the wall deteriorates rapidly when 
exposed to the weather. The appellant contends that it could 
not put such a covering on the wall because of the closeness of 
the respondents’ store. It contends that it does not use the re- 
pondents’ wall in any way although it admits that this wall 
serves as a shelter and protects its own wall from the weather.

It is admitted on both sides that the two buildings in ques­
tion are built upon a clayey and unstable soil, and that buildings 
built on this land are, in spite of all precautions that may be 
taken, liable to Is* somewhat unstable. The evidence is to the 
efleet that to-day the two buildings are touching, but none of 
the witnesses can say whether it is the Morgan building which 
leans against the appellant's or the appellant’s which leans 
against Morgan's. It is, therefore, quite impossible to pretend 
that the appellant’s building rests upon or penetrates in any 
fashion the respondents’ building.

In order to prevent water from getting in between the two 
buildings tbc appellant lias placed a metal strip which is fixed 
both to its own building and to the respondents’, as is always 
done between neigbliouriiig buildings whether the wall is com­
mon or not. 1 do not see any fault on its part in this nor do I 
see that the conclusion can be drawn from it that the n«spoil 
dents have performed an act of common ownership.

Our law does not seem to have foreseen the situation with 
which we are concerned and it docs not determine in any way 
how a neighbour can compel his neighbour to acquire the com 
mou ownership in a wall.

In our jurisprudence of the Province of Quebec, I only find 
one case where the question has arisen with some resemblance to 
the case in which we are concerned ; that is the ease of Boyer \. 
Marson, 15 Que. S.(\ 44A. In this case the defendant had built 
a house beside the plaintiff's house and had made use of the 
wall of the latter as one of the sides of his house. He had filled 
the spaces between the two walls with mortar so as to make the 
building weather-proof and bis tenants had even papered the 
wall of the pla inti IT's house. The Court of Review decided that 
the defendant could not use the wall of the plaintiff's house in 
this manner and attach his building to it, without acquiring the 
common ownership of the wall.

I do not find any other case in our judicial reports which can 
In- considered to have any analogy to the case under considera­
tion.

It is evident that the appellant’s position in the present case 
is very different from that occupied by the defendant in Boyer
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v. M arson, 15 (^tn>. S.( '. 4 19, where I In* defendant did without a CAN. 
wall altogether and took one of Ids neighliour’H walls as the side ^^
of his house; it is therefore impossible to assimilate this ease 1012

with that of the parties in the present suit. ------
It may lie said that the appellant in the basement of its Mokuan

building was unable to eontinue its terra eotta wall for a length Avkni k

of thirty feet beeau.se tin* foundation stones cd" the respondents’ Kkalty Co. 
building encroached fifteen inches upon the s pro- j.
pcrty. I should also mention that the plans of the s
building were submitted to the building inspector of the city of 
Montreal and approved by him.

I see nothing in our law, nor in the Code Napoleon upon 
which mil's is based, nor in the jurisprudence, nor in tbc auth­
orities to be found upon tbc subject which can compel the ap­
pellant to acquire the common ownership of tin- wall built by 
the respondents. On the contrary, all the authorities, both 
those winch have been cited and those which I have been able to 
find, are in favour of the s contention. I will mention
the following decisions which are by the Cour de Cessation.

Dalloz, 1809-1 277:
Attendu qu’il c*t constaté |>nr le jugement atta«pié que les «*onstruc 

Iimis élevées par I» veuve, lliuml sur mm terrain ne l'ont été qu'il 
proximité des mur* et hAliment île Turmcau, Hans que la dite veuve 
ait rien appuyé contre ce mur et bAtiment, et snn» qu'elle y ait rien 
introduit; attendu que de pareilles constructions n'impliquent en 
■tienne fa«;«m l'acquisition «l'un droit «le mitoyenneté, et en sont 
même* exclusive* «l’oit il suit qu'en déclarant que les construction* de 
la veuve Huant ne eonstitunient point un trouble it la possession «lu 
dit 'l'urmeau, et ne pouvait, conséquemment, fumier une action en 
complainte, le jugement attaqué n'a violé aucune loi.

Fiizicr-llermait, ('o«l«* Civil Annoté, under art. ti(i2:
lo-l/art. «iiij «létermine un «l«*s elfels spéeiaus «le la mitoyenneté; 

il n'est pas susceptible «l'extension par analogie. Jugé en ce sens, que 
celui «loiit le fomls est limité par un mur mitoyen peut, sans faire en 
eela acte «le mitoyenneté, élever sur son fomls «les construction» 
joignant ce mur ou y aboutissant, si d'ailleur* elles ne *'y appuient, 
ni n’y pénétre. 2o . . . Et, par suite, ce* construction» ne saurai­
ent être considérée» comme un tnmble A la possession exclusive du 
mur par le voisin ni, dés lors, donner lieu A une action possessoire.

CiiHHiitioii, •lune» 20th, 1855 (S. 59a 1-707, p. 59; 1151, I). p.
59, 1-277).

Notvs hy the reporter in Sirey and Dalloz:
!*•* mur» d'une pr«q«riété, auxquels ont été simplement relié* 1rs 

extrémités «l'un mur «xmstruit par un v«>i»in sur s«m propre terrain, 
ne peuvent être considéré» comme soutenant un bAtimcnl, au sen* «le 
l’artivle 050, c. civ., et comme «levant, A ce titre, «lonner lieu A une 
acquisition forcée de mitoyenmdé.

l/oldigntion «le l'acquérir la mitoyenneté n'existe pas non plus 
pour le propriétaire qui ne pndlte «les murs «!«• son voisin qu'imlireete- 
ment et en ce que !«•* murs lui fmirnis*«‘iit une elêture partielle.

5778
^842
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Rasin'? my opinion on those authorities as well as on our Cod'* 
and our jurisprudence, I consider there is error in the judgment 
rendered in first instance, and this is the opinion of the majority 
of the Court. The judgment is reversed and the respondents'

Mom an action is dismissed with costs.
Avenue 

Realty Co. T. P. Butler, K.C., andT. I\ Butler, K.C., and Lafleur, K.C., for appellants. 
T. Bro88cau, K.C., for respondents.

nuptuitk, c.j. The Chief Justice, (dissenting):—I agree entirely with the
judgment of the Court of Appeal.

Idington, J.:—The question raised here is whether or not 
the respondent has so used the wall erected by appellant as 
entitles the latter to call upon it for payment of half the costs of 
construction.

The line between these adjacent properties has never been 
finally determined and seems so doubtful that their respective 
surveyors employed to try and determine it, found the appellant’s 
wall in part might be upon the ground of the respondent and 
recommend making a party-wall of it.

Rut respondent instead of agreeing to that conceived the idea 
that it might so construct its building as to avoid perceptibly 
pressing upon or enjoying support from this wall yet enjoy every 
other benefit that an external or end wall could give it and be 
free from being called on to contribute to the cost of its erection.

ltes|)ondent’s architect ingeniously contrived by means of an 
iron structure rested on the front and rear walls or foundations 
and on pillars in the basement at a distance of a few feet from the 
wall in question to avoid putting any beams into the walls as in 
old days was the common method of support to carry upper part 
of a building. The iron beams reached up to the edge of the wall 
in question and so as to enable respondent to say it did not touch 
the wall, a sheet of pajkT was put between the end of each of these 
beams and the wall.

It was thought this was not enough, but a pretence of an end 
wall was made by building one of eight inches consisting of terra 
cotta brick which I suppose could be a furring to receive the 
plastering on the inside. Covered over the roof by usual material 
the job looked well done and all the protection of any party-wall 
was got without the expense of paying for half of it.

There were weak spots in the scheme. In the cellar the wall 
in question was white washed by respondent, no doubt for pur­
poses of light and cleanliness. The terra cotta brick only began 
with the ground floor and was carried on the iron frame struct un- 
I have referred to. And when it became necessary to make the 
roof complete the respondent used metal flashing which it found 
necessary to tie to the appellant's wall by nails driven into that. 
The respondent, therefore, had all the benefits (save the usual
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extent of support) a party-wall ever gives by sheltering the CAN. 
occupants of its building from the inclemencies of the weather. "s c. 
The terra cotta unless covered by metal or cement was worthless 1012
as an external wall. This was not so covered. -----

The question is raised whether or not this use of a party-wall Morgan 
is a usage of it that entitles the appellant to compensation. Avenue

It is said that so long ils the party-wall is not used for support Realty Co. 
of the building put up against it the appellant hits no right to com- idin«ton. a. 
plain. It is by no means clear that this respondent’s structure 
does not derive very substantial support from the stone wall in 
question. If the foundations of respondent are, as few are, 
absolutely solid, anil can never settle and its structure has been 
built absolutely plumb, its structure undoubtedly can never 
rest for support on the party-wall. But if as shewn it rests on a 
blue clay, liable to give up ami produce a settlement, then as­
suredly the party-wall of stone may become not only a great 
support and stay, but also a perpetual safeguard that the settle­
ment will on that side be kept nearly plumb. I hardly think the 
sheet of paper, now most likely ground to powder by the pressure, 
will help much.

It seems asking rather too much, indeed, to require a good 
deal of assurance, to obtain such an assurance against the possi­
bilities of the consequences of such settling tendencies and yet to 
say that this party-wall is of no use to respondent and hence that 
it does not use it.

But there is more than that; it made, as bound by law, an 
application to the civic authorities for a permit to build, and in 
that represented its proposed building to be of four stories in 
height and the thickness of its external party-wall as follows:—

Thickne** <>f external walla: 1st. 20 2nd. 10. 4th, 10. 5th..............
Oth..............7 th...............8th.............9th............ 10th........... Thickne**
of party walla: let, 24. 2ml. 20. .‘lr<l, 10. 4tli............... 5th......... ...
0th..............7th...............8tli.............9th.............10th............... Are the
party walls solid or vaulted: Solid. External walls....................

Hither it was intended to use this wall now in question or it 
was not.

Certainly if it was intended to use this appellant's wall as a 
shield against prosecution the respondent ought not to be heard 
to say it did not use it. And if it was not intended to use it but 
to rely on the terra cotta structure its an external wall then that 
was something like fraud upon the authorities. I prefer believing 
respondent’s application and intention were honest. Indeed I 
hardly think it should l>e allowed to say otherwise.

The inspector says:—
Q. In other word*, they used M. Morgan’* wall a* their mtt*ide wall, 

ia that the case? A. Well, I do not know if I ran nnawer that way.
But what I know is that there was a wall there, and they came to my 
office to aak me if I would accept a terra cotta wall hanging on *teel 
joists and beama. I told them it wu* itnneceaaary, ns there was a atrong



Dominion Law Reports. 16 D.L.R

CAN.

s. c.
1912

Realty Co.

Idlngtim. J.

wall there. They hiiiil tlmt they did not want to use this strong wall, 
hnt wanted a terra cotta wall inde|H*ndcnt of Morgan's wall. I said 
if Morgan's was not there you would have to build according to your 
application, liecaiwe it would not answer the purpose of the by-law.

(j. You could not have u terra cotta wall without anything outside? 
A. No, you cannot have an exterior wall built of terra cotta only eight

(J. That would not have been a wall? A. No, not an external party 
wall.

(j. As a matter of fact there was no wall built by them at all that 
would be allowed as an exterior wall? A. No, there was none.

Even without more than using the wall to nail the roof to and 
finish the protection against the weather which this wall in question 
gave respondent, I incline to think it made that use of the wall 
that requires it should pay for it.

The mere accidental shelter a wall gives, say to a tent, though 
beneficial as sheltering from the wind, can give no right of com­
pensation. But this design shews a great deal more. It is a use 
of a wall for all the purposes for which an external or party-wall is 
needed and the very effort put forth to avoid, by the design 
adopted, giving compensation, shews a desire to use the wall in 
the common acceptation of the term.

It is not the mere support involved and usually referred to 
that determines the limit of the law in this regard. The law 
gives the right to use such a wall and implies the corresponding 
obligation to pay for it. It saves wasting money, and he thus 
saved (as the respondent was) must pay for the use he has made of 
the privileges the law gives.

Modern ingenuity and skill may enable a dispensation of the 
use of the old devices as to support, but does not avoid the ap­
plication of the principle the law always carried in it and which 
when applied here seems to me to bind the respondent to pay for 
the benefits it enjoys thereunder. Without this wall it would 
have had to build another such as sjxeified by itself for external 
walls.

The appeal should be allowed with costs here and in the 
Court of Ap|>cnl and the judgment of the learned trial Judge be 
restored.

Du».j. Duff, J.:—The evidence is sufficient to establish the con-
elusion that the appellant's wall serves the purpose* of an exterior 
wall in the protection of the respondents' building. The re­
spondents’ architect admits as much, and the municipal inspector 
makes it clear that it was Ixrausc of the juxtaposition of the 
appellant's building that the respondents were allowed to proceed 
with the erection of their building without constructing an exterior 
wall on the south side. It is really not disputed that the res|xm- 
dents have intentionally and deliberately availed themselves of 
the appellant's wall for all the purposes of an exterior wall except
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support; and there can be little doubt that they constructed the 
buihling in the full exp<‘ctation that when it had settled into its 
permanent position it should receive support also from the appel­
lant’s wall. The respondents have no doubt struggled hard to 
avoid the burden while enjoying the benefit, but 1 think they have 
not succeeded. I agree with reasons given by Mr. Justice Tren- 
holmo and by the trial Judge.

CAN.
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Anglin, J.:—Although the evidence is probably insufficient Angim.j. 
to establish that it was the intention of the defendant company 
that its building should receive lateral support on its southern 
side from the north wall of the plaintiffs’ building, or that it in 
fact receives such support, the use made by the defendants of the 
plaintiffs’ in my opinion constituted it a party wall. By an 
ingenious method of construction the defendants have, ]>crhups 
sufficiently, provided for the support of the eight inch terra cotta 
stricture, which they call the south wall of their building, without 
without its receiving actual support from the plaintiffs’ north 
wall. But the latter wall is none the less made use of by the 
defendants in many respects as an external wall of their building.

But for its contiguity the by-laws of the city of Montreal, if 
enforced as we must assume they would have been, would have 
prevented the erection of the defendant’s building, having for its 
south wall merely an eight inch terra cotta structure. The 
evidence indicates that the civic authorities permitted the build­
ing to be constructed as it was solely because it was represented 
to them that the plaintiffs’ north wall would be used as a party- 
wall. The defendants have in fact no other south wall of any 
kind in their basement. They have whitened the face of the 
plaintiffs’ wall which serves as the south side of their cellar rooms.
They have actually connected the top of their terra cotta structure 
with the north wall of the plaintiffs’ building by the use of metal 
flashing. Without the covering afforded by the plaintiffs' wall, 
the defendants’ terra cotta structure would not at all have an­
swered the purpose of an external wall. It is in fact the plaintiffs’ 
wall which partially at least serves that purpose. In these 
circumstances I am satisfied that the defendants have taken such 
possession and have made such use of the plaintiffs’ wall that 
they should not lie allowed to escape liability to pay one-half the 
cost of so much of it as they have thus taken advantage of.

In an attempt to evade this liability—noteworthy for its 
cunning rather than for its honesty—they have, no doubt, not 
made the full use of the plaintiffs’ wall which they might have made 
of it as a party-wall. But they have made and are making a use of 
it which they cannot honestly enjoy without assuming the obliga­
tions incident to its existence as a party-wall. It is gratifying to 
me that the law, as I understand it, does not require us to reach 
a conclusion not consonant with common honesty, which would 
he the result of upholding the respondents’ contention.
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For those* reasons and those stated in the opinions of the 
learned trial Judge and of Mr. JusticeTronholme, who dissented 
in the Court of Appeal, I would respectfully allow this appeal 
with costs in this Court and in the Court of Appeal, and would 
restore the judgment of the trial Judge.

Brodeur, J. (translated) :—The question is whether the re 
spondent has made use of the wall erected by the appellant upon 
the division line between their properties and whether it is oh 
liged to pay him half the value of it.

It is quite evident that under the municipal by-laws th< 
respondent’s building would be illegally constructed if the re 
spondent did not utilize the wall in question.

The municipal authorities when they issued the building 
permit understood that this wall would be used and the respon­
dent for that reason was relieved from building one as required 
by the by-laws of the city of Montreal. But when it was put in 
default by the appellant to pay half the value of the wall it 
replied that it had no need for it.

The ingenious proceedings to which the respondent had n 
course violate the elementary principles of justice and equity 
and it cannot be permitted to enrich itself at the expense of 
another.

It placed in the upper storey of its building a terra cotta 
wall which as is proved could only serve for an interior wall 
and could never lie used for an exterior wall unless it was 
covered with metal or a layer of cement.

The respondent did not see fit to continue the terra .cotta 
wall in the basement and there the wall of the plaintiff, appel 
hint, forms the division lietween the two properties.

The respondent left between its terra cotta wall and the 
plaintiff’s wall a space hardly wide enough to admit a sheet of 
paper. As the ground is not very solid in this locality the thing 
which was bound to happen occurred, the two buildings came to 
get her and they rest one upon the other.

The respondent, however, could not l>e content to remain 
in such a position because rain water would inevitably bave 
entered between the two walls and have disintegrated the terra 
cotta and rendered its house uninhabitable. Therefore it joined 
the upper part of the terra cotta wall with the plaintiff’s wall 
by a metal strip which it nailed down firmly. It therefore per- 
for ned an act of ownership upon the wall by introducing into 
it these nails and the metal strip.

The law declares that walls arc presumed to lie common
10 0.0

It seems clear to me that if at a later date the Courts hod 
to pronounce on the nature of the wall in question they would 
consider it common. The use the respondent has made of it
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in the basement, the inetal strip which has been introduced and 
nailed to it above would cause the wall built by the plaintiff 
to be taken as a common wall serving both houses inasmuch as 
the terra cotta wall which was there could no more he considered 
as the exterior wall of the respondent’s house than could the 
plaster placed by the plaintiff, appellant, on his own side.

The respondent could indeed acquire the right of common 
ownership (mitoyenneté) by agreement with the appellant. 
That is a right which the law gives it (article 518 C.C.). But if, 
instead of proceeding in this manner it makes use of the wall 
which was built entirely by its neighbour, it is clear that in such 
a ease the latter can sue for damages and demand the destruc­
tion of the bad job, to make use of the expression of Fuzier-IIer- 
mann (Repertoire, Vo. Mitoyenneté, No. 222). Can he not also, 
if he prefers it, consider the respondent as having tacitly shewn 
a desire to acquire the common ownership, and claim from it 
the payment of half the value of his wall? The jurisprudence 
and the authorities do not hesitate to go as far as this (Fuzier- 
Ilermann, Vo. Mitoyenneté, No. 223).

A neighbouring proprietor may then acquire a common wall 
either by formally indicating his intention to do so or by per­
forming acts which constitute on his part a desire to make use 
of the wall.

The authors call this latter ease usurpation of common 
ownership and the person who resorts to it becomes equally 
responsible as if he had formally demanded the forcible cession 
of the wall.

The act is equivalent to the contract of cession itself ( Dijon, 
January 21, 1880; Recueil, arrêts de Dijon 1880, 151).

When is a wall usurped? This is a question of fact of which 
the Court of first instance should bo the sovereign judge especi­
ally if as in the present case the evidence is somewhat contra­
dictory.

The learned judge who heard the case in the Superior Court 
found that the respondent was making use of the wall of the 
plaintiff, appellant. It is not necessary in order that a wall 
should be common that beams should be introduced into it; 
but it may be made use of and the person using it rendered re­
sponsible when by recourse to methods which are more ingenious 
than honest the owner of a lot adjoining the wall gets all the 
advantage he can from it and thereby avoids the necessity of 
building one himself.

The Canadian jurisprudence only gives one case where this 
question was raised: This is the case of lioycr v. Marson, 15 
Que. 8.C. 449, where it was decided that the defendant who 
had built close to the plaintiff’s house without making a wall 
hut who had filled the space between his roof and the neigh-
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bouring wall with mortar was obliged to pay for half the wall. 
There, there was also the faet that the defendant’s lessees had 
papered the wall. The situation was almost the same as in the 
present case. In faet the upper part had been filled with mortar 
whereas in our ease a metal strip was nailed to the plaintiffs 
wall. The wall there had been papered. In our case the part 
of the wall in the basement had been white washed.

The respondent cited before this Court two decisions which 
were rendered by the French tribunals and which arc reported 
in Dalloz, 1859-1-277, and Sirey 1898-1-503.

The first of these decisions is to the effect that the erections 
had only been made near the neighbour’s wall and they had not 
penetrated it or used it for support and that the possessory ac­
tion which had been instituted by the neighbour should not be 
maintained as the erection did not constitute a disturbance in 
his possession.

The second of these decisions was rendered under the provi­
sions of article 65G of the Code Napoleon which differs appreci­
ably from our corresponding article 513 C.C. This judgment, 
moreover, rests not upon the obligation of the neighbouring 
proprietor to contribute to the cost of the wall of which he made 
use hv usurpation, but upon the right which the owner has to 
renounce or abandon the common ownership. These decisions 
of the French Courts, therefore, do not decide the point which 
arises in the present case.

Moreover, the two articles as may be seen are by no means 
the same. Article f»5fi of the Code Napoleon and article f>13 of 
our Code arc as follows:—

Article (156 C.N. Cependnnt tout co-proprift iire «l'un mur mitoyen 
peut *o «li-|MMi*«T «le contribuer mix rôpnration et reinnstructioni en 
nlmmlonment le droit de mitoyemiAte. pourri! que le mur mitogen ne 
soutienne pan un bâtiment qui lui appartient.

Article 51 a C.C. Neverthelen every co-proprietor of a eommon 
wall may avoid contributing to it* repair ami re building by abamlon 
ing his share in the wall anil renouncing bin right of making une of it.

These judgments recognize the right of the neighbouring 
proprietor to abandon the common ownership when the wall 
does not support his house. In our Code, on the contrary, it is 
stated that the abandonment cannot he made if the neighbour 
is using the wall.

1 should add that, furthermore, the jurisprudence in France 
is unanimous on this point as can be seen by a decision report«‘«l 
in Ditto*, 1870-2-817.

I have italicized the portions of the two articles which 
differ. I recognize that the difference is not very great but it 
shews that our law renders the co-owner responsible more easily 
than does the French law. Under the Code Napoleon the right
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of abandoning can only be exercised in the case where the wall 
docs not support the neighbouring building; while under our 
Code the simple utilization of the wall prevents the exercise 
of such a right.

CAN.
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For these reasons I have come to the conclusion that the 
plaintiff’s action should be maintained and that the defendant,

Morgan

Realty ('«respondent, should pay him for half the wall in question. Realty Co 
The appeal should be maintained with costs both in this Brodeur>j.

Court and in the Court of Appeal and the judgment of the 
Superior Court should be confirmed.

Appial allowed.

PIGEON et al. v. PRESTON SASK.
Saskatchewan Supreme Court, Wet more, fin Chambers. October 5,1012. S. C.

1. Injunction ( g 111—160 ) —Description or lands erroneous—Amend-
MENT CORRECTING—1 « HCK OF, SUSPENDED FOR INTERVAL. ^ -

Upon an application I > mvml an injunction, in an action in which 
the plaintiff (a Hub-letst-e| claimed against the defendant (assignee 
of the fee in the demised premises) damages for wrongful distress, 
and an injunction limiting the right to distrain, and where the in 
junction, statement of claim, lease, and sub-lease, all erroneously dv- 
-erihed the demised premises as “lot 7. block 150” instead of “lot 7. 
block 152": leave to amend will be granted, but with the proviso that 
no process for contempt shall lie against the defendant for any act in 
llie interval between the service of the original injunction order and 
the amendment, with respect to “lot 7, block 152.”

An Application by the plaintiffs to amend the injunction statement 
order granted, and to continue the injunction as amended, and 
also to amend the statement of claim and adding a further 
claim thereto.

The application was granted but with costs to the defendant 
of opposing the application.

,/. .V. Fish, for plaintifis.
II. V. Ilipelow, for defendant.
/•’. (I. Wheat, for the St a rl and Limited.
Wet more, C.J. :—The statement of claim in this action sets xv.tmorc, c.j. 

forth that one Thomas Wesley Buckley leased to the Starland 
Limited, lot No. 7, in block 150, according to a plan of record 
in the land titles office for Saskatoon ; that the Starland Limi­
ted entered into possession ; that Buckley subsequently sold 
the property to the defendant, who is now the owner; that the 
Starland Limited assigned the lease from Buckley to the 
plaintiffs, who went into possession ; or in the alternative, that 
the Starland Limited sub-let the lot to the plaintiffs, who 
went into possession ; it 1 icing a term of the assignment, or 
sub-lease, as the case might be, that the plaintiffs should pay 
the rent to the defendant.
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SASK. The claim then goes on to set forth a number of nets on tin*
g c part of the defendant claimed to be unwarranted in law, and 
1912 that the defendant has notified them that the lease is at an
---- end; and it seeks a declaration that the lease is valid, damages

l n.EON for wrongful distress, and other wrongs, and an injunction to 
Preston, restrain the defendant from distraining. An injunction order 

Wt—cj was granted by my brother Johnstone on the 27th July last, re­
straining the defendant and his agents until the 17th September 
from distraining the goods and chattels on this lot 7, block 
150, for any greater sum than $175 a month, being the rent re­
served under the lease between Buckley and the Starland 
•Limited. It is claimed that this property was wrongly described 
in all these documents to which I have referred, beginning with 
the agreement or lease from Buckley to the Starland Limited. 
It should have been described as lot No. 7, block 152, and this 
mistake is carried through the statement of claim.

An application was made to me in Chambers under .notice 
of motion to amend the injunction order by substituting “block 
152” for “block 150,” and to continue the injunction as so 
amended until the final determination of the action or further 
order. At the same time an application was made to amend 
the statement of claim by substituting block “152” for “150.” 
and adding to the prayer for relief an order for rectifying the 
agreements and documents of title in question, and to add the 
Starland Limited as party defendant. In so far as amending 
the statement of claim is concerned, practically a new state 
ment of claim was drawn, which it is asked to substitute for 
the original, but it really does not practically differ from tin 
original statement of claim except as I have above set forth. 
No objection was raised to the amendment of the statement of 
claim, and I do not understand that any serious objection was 
raised to the amendment of the injunction order. No objection 
was raised to the adding of the Starland Limited. Under such 
circumstances I do not see that any injustice will be done in 
allowing the amendment. The injunction order will, therefor -, 
be amended accordingly as applied for, and continued as 
amended until the termination of the action or further order 
of the Court or Judge, but with the understanding that no 
process for contempt is to be brought against the defendant 
for anything done by him between the date of service of the 
injunction order and the date of this amendment with rvspn-t 
to lot No. 7, block 152. The statement of claim will be amended 
as applied for, and the plaintiffs will be at liberty to amend 
by making the Starland Limited a party defendant. Tin* 
plaintiffs, however, must pay the defendant’s costs of oppos­
ing the application to amend the injunction order, and state 
ment of claim, to be paid forthwith after taxation.

Judgment accordingly.
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RAINY LAKE RIVER BOOM CORPORATION v. RAINY RIVER LUM­
BER CO.

Ontario High Court. Trial before Mulock, CJ.Ex.U. Neptember 11, 1912.

1. Loos AND LOGGING (g I—2)—COMPENSATION FOR DRIVING—LEVYING
tolls—Rights of boom company—Absence of implied contract.

Where a lumber company in the course of its logging operations 
banked its logs on the ice during the winter season, and in the spring 
the logs were floated down to a river and then driven down the river 
to the mills where they were to be sawn, the character of the river 
1 wing such that it would be impracticable to flout or drive the logs 
in cribs or boomed together, the fact that the lumber company, in 
common with other operators, floating and driving their logs in 
single pieces allowed them to become intermixed and in this inter­
mixed condition to pass into certain works erected in the river, which 
did not in any way improve its tloatahle character, by a Iwom com­
pany incorporated under the laws of a foreign country, does not con­
stitute an implied request to separate the logs; and the lumber com­
pany, deriving no lienetit from the interference with the logs by the 
boom company, and having forbidden the boom company from so 
interfering, a contract will not lie implied to pay the tolls fixed by 
the boom company, although under its powers as amended, the Immhii 
company had authority to construct the works and to collect tolls and 
charges for such services.

2. Logs and logging (g I—8)—Compensation for sorting—Rights or
boom company—One log owner requesting sorting—Liability
of lug owner who forbids meddling with his logs.

Where as the result of common action, logs of different log owners 
liecome intermixed in their course down a floatable stream, the cost 
and expense of separating and securing the same, shall lie paid by 
each individual log owner, and if one log owner requests a Imhwi com­
pany to separate his logs from the intermixed logs, no implied con­
tract with another log owner can be presumed on the part of the 
boom company to entitle it to recover for services rendered in con­
nection with this separation of the logs especially where such last- 
mentioned log owner had forbidden the boom company from inter­
fering or meddling with his logs.

[See the Saw Ixigs Driving Act, R.S.O. 1897, oh. 143, secs. 9 and 10.1
3. Boundaries (g 1—2)—River forming international boundary—

Right to use—Ashburton treaty, 1842.
The right to navigation of the Rainy river is free and open to the 

use of the subjects of Isitli Canada and the United States, as pro­
vided by the terms of the Ashburton Treaty of the ninth of August, 
1842, entered into between (Ireafc Britain and the United States, by 
which the said river was established as an international waterway, 
its thaling constituting the boundary line between the Dominion of 
Canada and the United States of America.

| \aniakan V. Itainu Lake Hiver Itvom Corpora Hon. 132 X.W. Rep. 
259, specially referred to.)

4. Constitutional law (g II A2—194;)—Rights and liabilities of
A FOREIGN BOOM CORPORATION — CONSTRUCTION OF WORKS
on Canadian side or international boundary — Diver­
sion OF PROPERTY IN POSSESSION OF FOREIGN COMPANY.

A foreign boom company is not entitled to construct or maintain 
its works or any portion thereof within Canada and the construction 
by a boom company, whose amended articles of incorporation by the 
State of Minnesota purported to confer upon it. powers for “the im­
provement of the Rainy river from its mouth at the Lake of the 
Woods to the falls of the said river at International Falls . . 
and to drive, tow, boom, assort, hold, distribute and otherwise handle 
26—6 D.L.B.
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logs ... in said river and to collect tolls and charges for such 
services,” etc., of a sheer boom and part of its main boom wholly 
on the Canadian side of the boundary line between Canada and flic 
Vnited States by means of which logs of a Canadian log owner were 
diverted into the possession and control of the foreign boom com­
pany, is illegal.

5. Evidence ( § 11 It—10’»)—Onus or proving affirmatively allegations 
—Unlawful works in international river—Claim for ser

The onus is u|Hin a boom company whose unlawful operation in 
the wrongful construction of works in an international river causes 
confusion in connection with the driving of logs down the said river 
and which claimed the right to recover for services rendered in rc- 
sjs'ct to the Ismming, sorting, rafting and driving of the logs, to 
shew allirmatively the quantity of such logs which lawfully came into 
its possession.

11Varde v. Æyre, 2 Hulst. 323, applied.]
6. Trover (g II—33)—Dealing with goods wrongfully heu»—Com pen

RATION FOR IMPROVEMENTS.
If a person wrongfully takes possession of chattel property belong­

ing to another and, whilst in possession thereof, niters, improves or 
otherwise deals with it, he is not entitled to payment for such ser

| lliacor V. (Irccnicood (1803), 4 Esp. 174 ; Chi-shire Railroad Co. \ 
h'oHtrr (1871), fil N.H. 400; Purvctt v. Molls (1807), 5 Holiertsun 
(N.Y.) 653; Hilsbury v. MrCoon (1844), 0 Hill ( N.Y.) 425; llryant 
v. lVorc (1840), 30 Me. 29/», specially referred to.]

7. Tolls (g I—15)—Right of person making improvements in high
WAY TO CHARGE TO 1.1.8 TO USERS—WATER OR LAND.

In the absence of the authority to exact tolls and in the absence 
of a contract express or implied on behalf of the users of improve 
monts on a highway to pay tolls, the person erecting improvements 
has no right to exact tolls from the users thereof whether the high­
way lie on water or on land.

[Tanguay v. Prive, 37 Can. S.C.lt. (157, specially referred to.]
8. Treaties (g Î—10)—The Ahiiburton Treaty—Effect on charter ok

CORPORATION WITH IHiWERS CONTRAVENING PROVISIONS OF TREATY
—Ultra vires.

A charter granted l»y the Legislature of the State of Minnesota cm 
powering a boom company to construct works in the Rainy river and 
granting permission to collect tolls from the users of the said works 
is ultra vim and null and void, as being contradictory to the pro­
visions of the Ashburton Treaty, and this, notwithstanding that the 
Immiiii company had secured a permit for the extension of their opera­
tions from the War Department of the United States Government.

Action to recover certain sums of money from the defendant 
company for booming, sorting, rafting, and driving the defendant 
company's logs down the Rainy River during the years 1006 
and 11)07.

The action was dismissed with costs.
G. F. Shcpley, K.C., for the plaintiff company.
G. II. Watson, K.C., and Strafford Watson, for the defendant 

comt any.

September 11, 1912. Mulock, C.J.:—It may be convenient 
to refer to the plaintiff company as the Boom company and to 
the defendant company as the Lumtier company.
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The Boom company was incorporated by articles of incorpora­
tion issued under the laws of the State of Minnesota and dated 
the 23rd February, 1880, which articles purported to empower 
the Boom company to construct and maintain booms and other 
works on the Rainy River, to drive and sort logs passing through 
its booms, and to charge tolls for the services so rendered. Thus 
authorised, the Boom company, in or about the year 1880, con­
structed a portion of its works. On the 27th February, 1005, 
amending articles were issued declaring that the general nature 
of the Boom company’s business should be “the improvement Lumbei Co. 
of the Rainy River from its mouth at the Lake of the Woods muÜÜ7~c.j.
to the falls of said river at International Falls by
cleaning, deepening the channel and so
keeping and maintaining said river and the said improvements 
and works in repair as to render driving logs and floating timber 
thereon reasonably practicable and certain, and to drive, tow, 
boom, assort, hold, distribute, and otherwise handle logs . .
in said river and to collect tolls and charges for such
services,” etc.

On the 6th April, 1905, the War Department of the Govern­
ment of the United States granted a ]>ermit to the Boom com­
pany to extend, and thereupon it did extend, its works easterly.

The general nature of these works may be described as follows.
Piles were driven along the stream at places sometimes in the 
middle and at others near to but not in the middle of the stream, 
and booms connecte!I by chains were secured in a continuous 
line along these piles up the stream, except where at one place 
towards the easterly end an o]>cning was left for the purpose 
of enabling vessels to pass through. To the east of this opening 
was erected a sheer-1 hkiiu, which ran in a north-easterly diagonal 
direction across and up the stream to the Canadian shore. At 
the lower or westerly end of the mam boom were cross-booms, 
sorting-gaps, and pockets, whereby logs could be held and sorted.

The Lumber company is a corporation incor|x>ratcd under 
the laws of the Province of Ontario, and carries on its lumbering 
business in that Province. Its saw-mills are situate in Ontario, 
on the northerly shore of the Rainy River, some distance below 
the westerly end of the Boom company’s works, and the logs 
in question were cut on Canadian limits for the purpose of being 
manufactured into lumber at the Lumber company's mills in 
the said Province of Ontario. In connection with its mills, the 
Lumber company had also erected a boom, some two and a half 
miles in length, along the Rainy River, for the purpose of catch­
ing and securing its logs as they floated down the river. This 
Ifoom was in existence and in effective condition in the years 
1906 and 1907, and was then sufficient to enable the Lumber com­
pany to separate from the logs of other persons all its own logs 
as they floated down the river and to take pro]x*r care of them.
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The Rainy River commences ut the foot of Rainy Lak< 
being separated therefrom by the International Kails, and (low 
westerly some eighty miles into the Lake of the Woods. Through 
out its whole length it is a navigable river, floatable for log' 
from shore to shore, and is several hundred feet wide, with a 
current of from two to three miles an hour, and its floatable 
charaeter was not improved by the Room company’s works.

A number of lumber companies, including the defendant 
company, conduct lumber operations on the upper waters tribu 
tary to the Rainy River, floating their cuts of logs down to their 
respective mills, situate along the river bank. Their practice 
is to cut logs in the winter and haul them on the ice. Then 
in the spring the logs mix together and float down the river 
towards the mills, each mill having certain boom accommoda 
tions of its own. One of these companies is the Rat Portag 
Lumber Company, which owns two mills; one situate higher 
up the river than are those of the? defendant compan 
and other of the mill-owners. Its other mill is at Kenora. 
at the foot of the Lake of the Woods. At the westerly end of 
the Room company’s boom it is necessary to separate the log 
of the Rat Portage Lumber Company from those of the othei 
owners operating lower down the river.

The Rat Portage Lumber Company controls the Room com­
pany, and it would seem that the original object for which tin 
latter’s boom was constructed was to enable the Rat Portag- 
Lumber Company to separate its logs from those of other com­
panies.

The Rainy River runs between the Province of Ontario and 
the State of Minnesota, and under the Ashburton Treaty it i' 
established as an international river, and its thalweg constitute^ 
the boundary-line along its course between Canada and the 
United States.

The Lumber company erected its mills und booms in tin- 
year 1904, and in the years 1900 and 1907 continued lumlx‘ring 
operations on its limits in the vicinity of Rainy Laky, watering 
its logs in that lake and its tributaries, in common with the log- 
of other lumbermen, all of which, mixed together, floated down 
the lake, over the falls and into the Rainy River. At this point, 
if uninterfered with, the logs would have distributed themselves 
over the whole river on their way down, although probably the 
greater proportion would have been carried by the current towards 
the southerly side of where is now the Boom company’s boom, 
but the sheer-boom caused all the logs to pass to the south of 
and inside the main-boom, thereby preventing a substantial 
portion of them floating down (which they otherwise would have 
done) in Canadian waters along the north side of the Ixxim. 
The Lumber company, being prepared to separate its logs from 
the rest, objected to tin; Room company handling or in any wax
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interfering with them. The Boom company, however, at the 
westerly end of its works, required to separate the logs of the 
Rat Portage Lumber Company from those of the other mill- 
owners, and did so by allowing, during the years ltKHl and 1907, 
all the logs except those of the Rat Portage Company to pass 
unsorted through the sluiceways, each company, including the 
Lumber company, separating its logs from the others as they 
floated down the river, after having passed the westerly end 
of the plaintiff company's works. The Rat Portage Company's 
logs thus separated amounted to about one-third of the whole 
quantity, and the only service rendered to the Lumber 
company by the works and operations of the Boom company 
in res|K‘ct of the logs of P.MMi ami 1907 was this separation of the 
Rat Portage Lumber Company's logs from the rest of the logs. 
There is no evidence shewing that the Boom company’s works 
and operations benefited the Lumber company by prevent­
ing its logs of 1900 and 1007 coming to its works in 
undesirable quantities. There is a conflict of testimony 
as to whether the Boom company sortesl the logs of 1900 and 
1907 into separate pockets for the res|M»ctivo owners; but 1 
accept Mr. Matthieu's evidence that the only sortation was in 
respect of the Rat Portage Lumber Company’s logs. The ex­
tent, however, of the sortation does not determine the question 
of liability, but merely goes to that of the damages, if any, to 
which the Boom company may l>e entitled.

The Boom company rests its right to payment for whatever 
services it may have rendered to the Lumber company on two 
grounds: first, implied contract ; and second, legal authority 
to maintain the works and to charge and collect reasonable 
tolls for services rendered.
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As to the first ground, Mr. Shepley’s argument is, that, the 
Boom company having erected its works, the Lumber company, 
by allowing its logs to Ik- mixed with those of other owners and 
to pass into the Boom company’s works, rendered a separation 
necessary, and thus impliedly requested the Boom company to 
make that separation for reward. It is true that the Lumber 
company caustsl its logs to lie deposited on the ice during the 
two winters in question. Other o|H-rators having acted similarly, 
ilic whole cut liecame mixed and required separation; but such 
action on the part of the LuiiiImt company did not, I think, con­
stitute an implied request to the Boom company to make that 
'«-parution. The destination of the LuiiiIht company’s logs was 
its mills on the Rainy River. There it had erected booms, pickets, 
and other devices, whereby, if |NTinitted to use the river tin- 
interfered wit’ d unaided by the plaintiff company’s works, 
it could have parated and taken care of its own logs. All 
the witnesses agree that, having regard to rapids and other 
« « militions above Rainy River, it was impossible to float the
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0NT- Lumber company’s logs in cribs or in any other way than as 
H.c.J. separate single pieces. Unless, therefore, that method of floating 

1012 was adopted, the Lumber company would have been unable to
----- make use of its standing timber. Thus it was necessary to float

Rivkb Boom *tM *<>KS *<>t,sv ^rom the limits by the route pursued to the Rainy 
Corpora- River. This necessity, and the fact that the Lumber com- 

tion pany was deriving no benefit from the unauthorised interference 
Ra’iny the Boom company with its logs on the way to the mill, 
River and had forbidden it to interfere with them, negative the in- 

Lvmbkr Co. fercnce of an implied contract, 
unlock. o.j. Mr. Shepley argued the case as if the Lumber company was 

solely responsible for the mixing of its logs with those of other 
owners, and, therefore, was liable to the other owners for the 
cost of unmixing. Such, however, is not this case. The mixing 
was the result of common action. If the Boom company had 
been one of the owners, it would have had to share the responsi­
bility for such mixing; and its only right, I think, would have 
been to remove its property at its own expense; but, whether 
such be the law as between different owners, 1 fail to see how 
a stranger can step in, and, against the protest of an owner, 
meddle with his property, and then in his own name maintain 
an action for such services. If, at the request of the Rat Portage 
or any other company, it performed any service, it may have 
a cause of action against such moving company, but not, on 
an implied contract, as against the present defendant company.

For these reasons, 1 am of opinion that the defendant com­
pany is not liable to the plaintiff company on any implied con­
tract.

The other ground on which the Boom company rests its 
claim is, that it is legally entitled to maintain its works as a whole, 
including the sheer-boom, which is wholly within Canadian 
territory, and, by means of its works, to take and retain pos­
session and control of the Lumber company’s logs as they float 
down the stream and until they are caught by the cross-booms 
and sorted into pockets, and to charge the company for such ser­
vice. The Lumber company denies the right of the Boom 
company to interfere with its logs or to payment for such ser­
vices.

Much the same question as is involved here came before the 
Circuit Court of the State of Minnesota, and was there deter­
mined adversely to the Boom company, and that decision 
is pleaded in bar to the present action.* By the treaty betwwn 
Croat Britain and the United States of the Oth August, 1842, 
commonly known as the Ashburton Treaty, the Rainy River

•See Xamakan Lumber Co. v. Rainy Lake River Room Corporation, 132 X 
XV. Rep. 259: Shclvin-Malhieu Lumber Company v. Rainy iMke River Room 
Corporation, 132 N. \\. Rep. 203. ami International Room Company v. Rainy 
Ijakc River Room Cor/toratton, 07 Minn. It. 513, 112 Minn. R. 101.
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is made part of the boundary-line between Canada and the 
United States, the treaty declaring that it “shall be free and 
op n to the use of the subjects and citizens of both countries.” 
The middle of the channel, or thalweg of the river, marks the 
line of separation between the two countries (Wheaton’s Ele­
ments of International Law, 4th ed., p. 297), this treaty con­
firming the presumption of law that the right of navigation 
is common to them both.

The sheer-boom is a necessary and material part of the Boom 
company’s works. Without it, a substantial portion of the 
logs in question would have floated down the river on the north 
side of the boom. This sheer-l>oom, however, diverted many 
(although what q nudity cannot be determined) from their 
natural course into the Room company’s works. The sheer- 
boom, built wholly on the Canadian side of the dividing line 
between the two countries, has no legal authority for its exist­
ence. No legislation of a foreign power could entitle the Room 
company to erect or maintain this sheer-boom, and by means 
of it to divert the property of a Canadian citizen from Canada 
into the United States, and there to cause it to pass into the 
custody and control of a foreign coloration. Such was the 
practical effect of the maintenance of the sheer-boom, as regards 
a substantial |M>rtion of the logs in question. Thus the Room 
company illegally acquired possession of a portion of the 
Lumber company’s property, removed it from Canada, and 
now claims compensation for services in respect thereof. If 
a person wrongfully takes ]>ossesxion of a chattel property of 
another, and, whilst in such possession, alters, improves, or 
otherwise deals with it, he is not entitled to payment for such 
services: Hiseox v. Greenwood (1803), 4 Esp. 174; Cheshire Hail- 
road Co. v. Fouler (1871), 51 N.H. 490; Curves v. Maltz (1807), 
5 Robertson (N.Y.) 053; Silsbury v. McCoon (1844), 0 Hill 
(N.Y.) 425; Bryant v. Ware (1849), 30 Me. 295.

The evidence shews that, without the sheer-boom, some of 
the Lumber company’s logs would have floated down the 
river on the north side and others on the south side of the lioom, 
but what proportion in each case is quite uncertain. The direc­
tion and velocity of the winds, the quantity of logs in the river 
at one time, also the pro|M>rtions of the Lumber company’s 
logs and other owners’ logs then floating together, are all factors 
which would have affected the course taken by the logs. There 
is no evidence shewing to what extent these influence affected 
the direction taken by the Lumber company’s logs in the 
seasons 1906 and 1907.
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The Room company claims at the rate of thirty-five cents 
per thousand feet, board measure, of logs of the Lumber com­
pany passing through its works during those years; but, even 
if entitled to payment at that or any other rate for
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such lugs as, if unintcrfcrcd with, would have floated inside 
its works, it seems to me impossible to determine the proportion 
not affected by tin; wrongful action of the Boom company in 
taking possession of a portion of the Lumber company’s logs 
by means of the sheer-boom. To do so, it would be necessary 
to deduct from the mixed mass of logs that passed through the 
boom of the company’s works in the two years in question the 
quantity of the Lumber company’s logs wrongfully taken pos­
session of by means of the sheer-boom. To say what that 
quantity was would be the merest guess-work. There is no 
reasonable evidence whereby to determine it.

Even if the Boom company were otherwise entitled to 
recover for services in respect of logs lawfully in its possession, 
inasmuch as the confusion was caused by its unlawful acts, 
the onus is u|>on it to shew affirmatively the quantity of the 
defendant company’s logs which lawfully came into its posses­
sion. For reasons already given, there is no evidence from which 
this can be shewn; and, therefore, the Boom company cannot 
recover: Warde v. Æyre (1015), 2 Bulstr. 323; Anon. (1594), 
Poph. 38.

On another ground I think the plaintiff company’s action 
must fail. All the works in question constituted one structure. 
It may have facilitated the flotation of logs; but, treated as a 
whole, it was in the river without legal authority. A bridge 
along a public road may be a necessity; but, if erected without 
legal authority, its mere construction does not authorise tin- 
person building it to exact tolls from the public, who in using 
the bridge are still exercising their right to travel, free of tolls, 
along the highway. In the absence of authority to exact tolls, 
or in the absence of a contract, express or implied, on the part 
of users of improvements on a highway to pay tolls, the person 
erecting such improvements has no right to exact tolls from such 
users. The principle is the same whether the public way be 
on the water or on the land. Here, in spite of the illegal works 
on the river, it remained publici juris.

As said in Tanguay v. Price (190ft),37 Can.S.C.R.657,6f>7 : “The 
defendant’s logs were lawfully in the river while on their way down, 
and until they were stopi>ed by the plaintiff’s barrier, and they 
continued to be lawfully there after they were stopped. . .
The service rendered to the defendant by the plaintiff’s boom, 
although of great value, was involuntary and accidental, and 
could afford no ground of action.’’

Thus far I have dealt with the question in the view that the 
sheer-boom is an inseparable part of the Boom company's 
works; but, assuming that it is not, then the question is, can 
the plaintiff company recover in respect of the remainder of tin- 
works? The main-boom, beginning at the west end of the gap 
below the sheer-l>oom, extends westerly down the river some
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two and a half miles, when it reaches the catch 1 rooms, pockets, 
etc.

1 accept the evidence of Euclid I. Bourgois as to the {rosition 
of this main-boom in its relation to the thalweg, and find that 
the easterly one-half mile of this main-boom is wholly within 
Canadian territory, its easterly end being three hundred and 
ten feet north of the thalweg and it being at the point marked 
“2”on exhibit 17 (being a point about half a mile further westerly), 
three hundred and forty feet north of the thalweg.

This portion of the main-boom, like the sheer-boom, is un­
lawfully in the river. If it and the sheer-boom had not existed, 
it is reasonable to suppose that many more logs would have passed 
down the river on the Canadian aide of the boom. Witnesses 
speak of the logs coming over the falls, at times, in quantities 
sufficient to cover the river from bank to bank.

ONT.
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There was some opinion evidence as to what projrortion of 
logs was diverted by the sheer-boom inside the plaint iff com­
pany’s works, but it is valueless, there being no reliable data 
from which to form such opinion; there is an entire absence of 
evidence as to the effect of the illegal half mile of boom structure.

What 1 have said in respect of the legal consequence of the 
existence of the sheer-boom applies also to the case of the un­
lawful half mile of main-boom.

But, apart from the question whether the works of the plain­
tiff company, in whole or in part, arc lawfully in the river, it is 
to lie observed that the right to erect and maintain them is quite 
different from the right to collect tolls, which is the only issue 
involved in this action. The defendant company is asking no 
relief, but simply resisting a money claim. The works may or 
may not improve the navigability of the river; they may or 
may not lie lawfully there; but, so far as the defence is con­
cerned, the sole question is, w’hether the plaintiff company is 
entitled to recover money damages in respect of the defendant 
company’s logs w’hich passed through the works in the vears 
1906 and 1907.

The legislation of the State of Minnesota is the only legis­
lative authority upon which the plaintiff company relies as 
authorising it to impose tolls. Had the State Legislature 
jM>wer to grant such authority?

Under the Ashburton Treaty, the citizens of the two countries 
became entitled to the free use of the river. The Legislature 
of the State of Minnesota has purported to deprive them of 
that right by granting permission to the plaintiff company to 
exact tolls. The undisputed evidence is, that the State legis­
lature had no jurisdiction so to repeal that clause in the treaty.

1, therefore, think that the provision in the plaintiff com­
pany’s charter purporting to entitle it to impose tolls or other 
charges is ultra vires the State legislature and null and void.
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The permit granted by the War Department does not assist the 
plaintiff company; it merely sanctions an extension of its works, 
subject to the condition that “the company shall not exact tolls 
or charges for the passage of logs or rafts or other forms of navi­
gation.”

Mr. Sheplcy sought to shew that this condition was void. 
It is not, however, necessary to determine that point; but it 
is sufficient to say that nothing in the permit authorises tin- 
imposition of tolls or other charges.

I, therefore, think that the plaintiff company has no legis­
lative authority to exact tolls or other charges.

Notwithstanding the existence of the plaintiff company’s 
works, the navigation of the river for all purposes remains free 
to each citizen of the two countries, unless he shall by contract, 
express or implied, deprive himself of such right.

The defendant company has not so deprived itself; and, 
therefore, the plaintiff company is not entitled to maintain this 
action, which is dismissed with costs.

Action dismissed.

BANK OF OTTAWA v. ADLER.

Itritish Columbia Supreme Court, Murphy, J. September 0, 1012.

1. Judgment (8 I F-—40)—Motion fob summary judgment-—Leave to

Upon u motion for summary judgment upon a specially endorsed 
writ in an notion by the endorsee of a promissory note against the 
maker, the latter is entitled to unconditional leave to defend on shew­
ing hv aflidavit that it was obtained from him by fraud on the part 
of the original payee.

[ Flour City Haul: v. Connery, 12 Man. L.R. 305; Fuller V. Alexander, 
52 L.J.Q.B. 103, 47 L.T. 443, and Millartl v. Baddelry, W.N, (1HSI 
Oil, applied.]

Motion for judgment under order XIV., marginal rule 115, 
of the B.C. Supreme Court Rules 1906.

J. K. Macrae, for plaintiff.
W. A. Macdonald, K.C., for defendant.

Murphy, J. :—Plaintiffs sue as bona fide holders for value 
of a promissory note and now move for judgment under order 
XIV. Defendant, the maker of the note, swears it was obtained 
from him by fraud. These being the facts 1 am bound by auth­
ority to hold that defendant is entitled to unconditional leave 
to defend : Fuller v. Alexander, 52 L.J.Q.B. 103 ; Millard v. 
Baddelcy, W.N. (1884) 96; Flour City Hank v. Connery, 12 
Man. L.R. 305.

Application dismissed ; costs to he costs in the cause to the 
party successful in the action.

Motion refused.
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HÉBERT v. CLOUÂTRE.

Quibcc Superior Court, Clmrbonncuu, J. February 22, 1012.

1. Marriage (§11 A—(i)—Validity— Form of ckbemo.ny—Provincial
license in Quebec—Absente m publication of banns—Two 
Roman Catholics married by Methodist minister.

A marriage of two Roibiiii Catholics performed by a Protestant 
minister of the Methodist Church, under the authority <>f a license, 
sealed with the great seal of the Province of Quebec and signed by the 
Lieutenant-Governor of that Province authorizing the omission of a 
previous ation of the banns, as permitted by arts. and Alla
Civil Code, was declared to be valid and binding in law in proceedings 
by opposition in a civil action in the Province of Quebec brought by the 
man to declare its invalidity in conformity with an ecclesiastical de­
cree made by the Roman Catholic Archbishop of Montreal declaring the 
marriage null and void upon the ground that the Methodist minister 
was incompetent to perform the marriage in view of a decree known as 
the Ne Tcmere Decree proclaimed by the con/rogation of the council 
of the Roman Catholic Church that only those marriages of Roman 
Catholics could be valid which had been contracted before the curé of 
the place, where in such civil action the court maintained lier claim 
made upon an opposition on her own behalf and upon a tierce opposition 
in her capacity of tutrix to her minor child to vacate the default judg­
ment entered therein upon the husband’s claim on the ground of fraud 
and undue influence.

| !.a mutée v. Emus (upon demurrer) 24 L.C..T. 235, (on the merits) 
25 L.CJ. 2d I, not followed.)

2. Religious societies (§ IV—38)— Decree declaring marriage null and
void—Ne Temeke Decree—Marriage of two Roman Catholics 
by a Methodist minister.

Where an ecclesiastical decree which a Roman Catholic secured from 
the Roman Catholic Archbishop of Montreal declared that the former’s 
marriage with a Roman Catholic woman |>erfonned by a Protestant 
minister of the Methodist persuasion was null and void, on the ground 
that the Protestant minister was incoin|>ctent to perform the marriage, 
the ground being based upon a provision of a general decree of the 
Roman Catholic Church known as the “\e Tcmere Decree,” which de­
clared that only those marriages of Roman Catholics could Is* valid 
which were contracted before the curé of the place it is not necessary 
for the court to have regard for such decrees in a civil action brought 
by the man asking for a prom uncement of the invalidity of the marri­
age as regards the civil rights of the parties as neither of such 
ecclesiastical decree has any legal effect in the Province of Queliec.

3. Evidence (§ TV C—404)—Church decrees — Civil action to annul
MARRIAGE BETWEEN TWO ROMAN CATHOLICS WHEN CEREMONY PER­
FORMED by a Methodist minister.

The civil power alone gives validity to a marriage and the action 
of the civil courts, as far as marriage is concerned, is independent of 
the religious authority ; therefore an ecclesiastical decree, of the 
Roman Catholic Archbishop of Montreal, declaring null and void a 
marriage betwecen two Roman Catholics, performed by a I’rot slant 
minister of the Methodist persuasion, on the ground that the minister, 
l>eing a Protestant, was not coni|ietcnt to perform such marriages in 
view of the provision of the “.Ye Tcmere Decree” proclaimed by the 
congregation of the council of the Roman Catholic Church, has no 
legal value whatsoever even as evidence of one of the juridical facts 
necessary to establish a civil action brought by the husband who 
secured the decree for the purpose o1' having the marriage declared 
null as regards its civil effects and of having the Archbishop’s decree 
ratified and confirmed for the purposes of the civil law, as such decree

QUE.
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is neither in the- form of a document to which the law attaches in 
any way the weight of an authentic writing nor in the form of evidence 
given under oath by an expert upon the subject.

[L’Heureux v. Hudgens, cited in Durocher v. Degré, R.J.Q. 20 S.C. 
450, specially referred to.]

4. Judgment (§VIIG—282)—Relief against—Opposition and tierce
OPPOSITION TO JUDGMENT—QUEBEC PRACTICE.

A désistement from a judgment by default and from his action "sauf 
recours’' will be refused the plaintiff in a civil action in the Province 
of Quebec, brought against a woman to whom he was married by a 
Protestant minister, for the purpose of having the marriage declared 
legally null and void, the plnintitr being encouraged to bring his 
action by his having secured a declaration from the Roman Catholic 
Archbishop of Montreal to the effect that the minister was incompetent 
to perform the marriage liera use of an article of the earlier “.Ye 
Tetnerc Deem1*' proclaimed by the congregation of the council of the 
Roman Catholic Church declaring that only those marriages of Cutho 
lies would lie valid which had Ix-on contracted before the curé of the 
place, where the wife after the default judgment brought an opposition 
thereto on her own behalf and a tierce-opposition as tutrix of her 
minor child, on the grounds that her default had been caused by fraud, 
undue influence and threats from her husband and other persons, ami 
asked that the judgment rendered lie declared unfounded and set aside 
and that the principal action of her husband be dismissed.

6. Marriage (8 IV A—50)— Annulment—Civil effect—Quebec Civij.
Code 10ii4. arts. 163, 164—Absence of evidence of bad faith.

Vnder art. 163, Civil Code (Que.) 1604. which provides that a mar 
riage, though declared null, produces civil effects with regard to the 
husband and wife as well as with regard to the children if the con 
tract of marriage is made in good faith ami under art. 164 of the Civil 
Code which provides that if good faith exists on the part of one spouse 
only, marriage produces civil effects in favour of such spouse alone and 
in favour of the children born to the marriage, a marriage cannot Is* 
annulled ns to its civil effects in the absence of any evidence of bad 
faith on the part of the defendant.

\Tremblay v. Despâtir. R.J.Q. 40 S.C. 420; De Orandmont v. Rooiét< 
drs Artisans, R.J.Q. 16 S.C. 532, referred to.]

6. Marriage (8 IV A—46)—Annulment—Quebec Civil Code, art. 156—
Jurisdiction of court—Disqualification of functionary—Pro
IllBITION OF CLANDESTINE MARRIAGES.

The wide discretion left to the court by art. 156, Civil Code (Que.) 
1601. whereby it is enacted that every marriage which has not lieen con­
tracted openly or solemnised before a competent functionary may 
contested by the parties themsehes and by all those who have an exist 
ing and actual Interest, "saving the right <>f the court t<i deeide 
cording to the circumstances,” must be applied only to facts con 
stituting clamlestinity or to certain irregularities, which, while nliso 
lutcly disqualifying tiie functionary, leave him, nevertheless, a colour of 
otlice and give him a do facto authority which would prevent cither 
consort from having the marriage declared of no effect against th« 
other who had contracted it in good faith, and this discretion cannot 
lie extended so far as to deprive any functionary of the authority in 
contestable conferred U|khi him. or as so far as to do away with the 
force which the law accedes to a dispensation or a license exempting 
from the publloat Ion of bsnns.

7. Marriage (8 II A—6p)—Mode or form—Competency of person per
FORMING MARRIAGE CEREMONY—QUEBEC LAW.

The result of the Civil Code (Que.) as to the competency of the 
functionary, legally authorized to solemnize marriages, is not to 
create a jurisdiction which is special, respective and inclusive, but 
rather to confer a general jurisdiction common to all such function
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aries and concurrent in its nature, that is to say, the competency of QUE.
llonnin Catholic priests, under the law is not restricted to the aolemni- —
zation of the marriage of Roman Catholics, nor is the competency of 8. C.
Protestant ministers restricted to the solemnization of the marriage of 1912
Protestants, but that all priests, curée, mini ters and other function- ■
aries arc collectively and concurrently compel nt to celebrate marriage. ID:iikht 

[Civil Code (Que.) 191)4, arts. 42-48, ti.», 128 and 129, specially t.
considered.] ClouAtee.

8. Mabhiaoe (6 11 A—9a)—Place ok holimnization—Civil Cook (Que.)

Article 63, Civil Cotie (Que.) 1004, enacting that a marriage must 
lie solemnized at the place of the domicile of one or other of the parties 
and that “if solemnized elsewhere, the person ofllciating is obliged to 
verify ami ascertain the identity of the parties," shews clearly that 
the marriage need not necessarily lie celebrated by the curé of the 
parish and in the church of that parish, but that, within the territory 
of the domicile, all functionaries entitled to keep registers of civil 
status arc competent to receive a declaration of marriage, the only 
thing essential to the formation of the contract, and that marriage 
may Is* celebrated outside the domicile by any officer of civil status 
whatsoever in all cases without distinction as to religious Is-lief.

9. Marriaok (8 II A—fl)—Form—Rkiiit of Crown to exempt publica­
tion of MANNS—Civil Cook (Que.) arts. 59 anii 134.

The Crown has, under the Civil Code (Que.) 1904 (respectively 
providing as shewn below under each number), the undoubted right 
to exempt from the publication of banns for marriages where both 
parties are Roman Catholics, its license for that purpose having uni­
versal effect as to all publications of banns, and concurrent effect with 
the dispensation of a bishop as to publication of banns for Roman 
Catholics; such result following from art. 57, which enacts that before 
solemnizing a marriage, the officiating fierson must !*• furnished with 
a certificate that the publication of banns required by law has licen 
duly made unless such person has published them himself; art. 130 
that the publication of banns, required by the almve article is to lie 
made by the priest, minister or other officer in tlie church to which 
the parties belong or if they la-long to different churches, to Ik- made 
in each of the churches; art. 59 that the marriage ceremony may lie 
performed without this certificate if the parties haw obtained and pro­
duced a dispensation or license from a competent authority, authoriz­
ing the omission or publication of the banns; and art. 134 that the 
authority that had hitherto held the right to grant licenses or dispen­
sations for marriage may exempt from such publication, and from 
the further circumstance that, nt the time of the codification as well 
ns afterwards, the bishop granted dispensations anil the Crown issued 
lleasaaa.

10. Marriaok (8 li A—ft)—Form—I.ivknhf—Abrfntk of publication of
banns—Civil ('ode (Que.), arts. 57 and 59(a).

Article 59(a) of the Civil Code (Que.), 1901. providing that as to 
the solemnization of marriage by Protestant ministers of the Oospel, 
marriage licenses are to he issued by the Department of the Provincial 
Secretary under the hand ami seal of the Lieutenant Covernor. who 
for the purposes thereof is the competent authority under art. 59 of 
such Code, permitting the marriage ceremony to Is* performed with­
out a certificate of the publication of banns under art. 57 C.O.. if the 
parties to the ceremony have obtained and produce a dispensation or 
license from a competent authority, is not limited in its effect to 
marriages of Protestants, but is applicable to the marriages celebrated 
hv Protestant ministers of the Oospel, whatever may lie the religious 
belief of the parties to the marriage.

11. Marriage (8 IV A—50)—All nui ment— Failure to runi.iau banns—
Civil Code (Qur.) art. 167—Imihritio.n ui hxk.

The effect of ch. 4 of title V., “Of Marriage," Civil Code (Que.)
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1904. where everything recognized ns n cause of nullity by law sit mid 
1m* found, is not to treat as a cause of nullity an irregularity 
in, or even an omission of, the publication of the banns or the failure 
to obtain the issue of the license or dispensation, the legislature having 
limited itsvlf by art. 157 of the Code to imposing a line upon the 
officer celebrating a marriage under such circumstances.

12. Evidence (JIV'D—toOr)—Official records—Marriage registers—
Contents—Civil Code (Que.) art. 05.

The provisions of art. 05 of the Civil Code (Que.) 1904, enumerating 
what is to appear in the arte of marriage in the registers of civil status 
and thus shewing the essential elements of this contract, shew the 
intention to exclude differences of religion from any rule of law regu­
lating the jurisdiction of function) ries competent to celebrate marriage, 
there being nothing to shew t. the arte should contain a declaration 
of the religion which the parties to the marriage profess, or that of 
the functionary.

13. Marriage (8 HA—9c)—Mode—I x competency of person perform i no
ceremony—Civil Code (Que.) art. 127.

The incompetence of the functionary performing the ceremony of 
marriage, or the non-observance of the required formalities in the 
solemnization of the marriage, is not one of the impediments pro­
vided for by the words “from other causes" used in art. 127 of the 
Civil Code (Que.) whereby certain invalidating impediments to mar 
riage are declared and whereby it is provided that other impediments, 
recognized by the different religions persuasions as resulting from rela­
tionship or affinity, or “from other causes,” remain subject to the 
rules hitherto followed in the different churches and religious 
communities.

14. Religious Not iETiEH (§ IV'—35)—Signing marriage register—Civil
Code (Que.) art. 04.

Article 04 of the Civil Code (Que.) 1904, providing among other 
things that the entries made in the registers should 1m> signed by the 
person who performed the marriage and by the contracting parties, 
confers upon all rectors, priests and ministers of every religion, 
whether Catholic or Protestant, without distinction, the right to give 
the seal of authenticity to the consent to lie married, that in-ing what 
constitutes the marriage itself from the point of view of the civil law.

15. Marriage (8 II A—(1)—Validity of—License—Omission of pubi.ica
tion ok banns—Two Roman Catholics married by Protestant
minister.

Two Roman Catholics on presenting a license from the Crown which 
dispenses with previous publication of banns can lie validly married 
before a minister of a Protestant religion.

16. Marriage (8 II A—9tf)—Necessity of entering marriage in register
—Periormance of ceremony pursuant to license — Mixed
marriages.

The jurisdiction of nil functionaries authorized to keep registers of 
civil status is not particular and limited in each case to the co­
religionists of each functionary, but is a general jurisdiction embracing 
every person without distinction and a license may be granted by the 
Crown for the purpose of dispensing with the publication of banns for 
the marriage of Roman Catholics ns well as for the marriage of 
members of other religious denominations.

17. Marriage (8 II A—9c)—Mixed religious beliefs—Who may per­
form CEREMONY.

All officers of registers of civil status, without distinction of re­
ligious lielief, can validly celebrate the marriage of two Roman 
Catholics ns well ns of two Protestants and of two persons belonging 
to different religious denominations as well as those of the same belief.
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18. Markiaoe (§11 A—Or)—Who may i'KBKorm—Piiilic cklkwiatior— 
Sufficiency or licknrk—Civil Coiik (Qvk.) arts. 50 and 50(a).

In order that any marriage should Ik* considered publicly celebrated 
it is su indent, if celebrated by any officer of register* of civil status 
under the authority of a license dispensing with the previous publica­
tion of banns issued by the Crown as permitted by arts. 51» and 51»(a) 
of the Civil Code (Que.) 1904.

Hearing upon proceedings by way of opposition and ticrce- 
opposition at Montreal as to the validity of a marriage. The 
principal question at issue was whether a Protestant minister 
had authority to solemnize a marriage under the civil law of the 
Province of Quebec when one or 1h>Ui of the contracting parties 
were Homan Catholic.

L. J. Lefebvre, attorney for plaintiff; /’. Saint Ocrmain, 
counsel.

ft. V. Cousins, attorney for opposant and tierce-opposant ; A. 
Watnicright, counsel.

Ciiarbonnbau, J. (translated) :—The plaintiff and the de­
fendant in this case were baptised in the Homan Catholic re­
ligion,—the wife at Pall River on the 7th June. 1883, and the 
husband in the Parish of St. Valentin on the 28th May, 1880. 
They were married on the 14th July, 1008. at Montreal, their 
domicile, before the Rev. William Timherlake, a Protestant 
minister of the Methodist religion, win witnessed their consent 
to be married and gave them actes of the same in virtue of a 
license dated the 0th day of July, 1008. and issued under the 
Great Seal of the Province and signed by the Lieutenant-Gov­
ernor. Of this marriage was born Catharine Blanche Kva. The 
mother, as tutrix to her child, has brought a tierce-opposition by 
means of the proceedings which will be mentioned later.

On the 12th of November, 1000, 11 is Lordship the Archbishop 
of Montreal, acting upon the petition of the husband, declared 
this marriage null and void on the ground that the Hcv. William 
Timherlake being a Protestant minister was not competent to 
celebrate the marriage, in view of art. 3, of the Ne Tcmcre 
Decree, which declares that only those marriages of Catholics 
are valid which have been contracted before the curé of the 
place. On the 13th June, 1010, the husband brought an action 
as plaintiff before this Court, with conclusions to the effect that 
this marriage

having liven annulled by the religion* authority, be now dvelared 
null and be annulled a* regard* it* civil olivet*, and that the *aid 
decree of the ecclesiastical authority declaring the marriage null ho 
far a* the marriage tie was concerned, lie ratified and confirmed for 
all legal purpose*, and that the same lie given full force and effect 
from the point of view of the civil law.
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Clurbonneau, J.
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OUE. An initial judgment was rendered by default on the 23rd of
g r March, 1011, adopting verbatim the conclusions of the plaintiff.
1912 On the 25th of April, 1011, the defendant made an opposition
“— to this judgment, rendered against her by default, alleging that

Hi,best Bjje iiad been prevented from appearing and from making a dc-
ClouAtbr. fence to the action by fraud, undue influence and threats on the 

charbonnMu j P®r^ ^lc plaintiff and other persons (grounds upon which her 
opposition was ordered to be received) and alleging, as to th< 
merits, that the marriage of two Catholics can be validly cele­
brated by a Protestant minister; that the ecclesiastical decree L 
void as such; and, further, that it can have no civil effect what 
soever in so far ns it pretends to annul the marriage, since, 
under the law, there is no ecclesiastical tribunal or other organiz 
at ion of this kind which can have jurisdiction to declare a mar 
riage to be null or to make it so; lastly, that the marriage of 
the parties has always been and still is valid and binding in 
law; and concluding that the marriage be declared so by the 
Court, and that, in consequence, the judgment rendered by thi 
Court on the 23rd of March, 1911, be declared unfounded and 
set aside and the action of the plaintiff dismissed. At the same 
time the wife made a tierce-opposition in her quality of tutrix 
to her minor child, complaining of the decree of the Catholic 
authority which had declared the marriage of the father and 
mother of this child to be null and void, and also of the judg­
ment of this Court which had confirmed this decree and lunl 
given to it civil effect, and alleging as the interest of this child 
in asking to have this ecclesiastical decree and this judgment 
set aside, the fact that the child’s rights and civil status arc 
affected by these two decisions, particularly by the judgment of 
this Court, the immediate effect of which is to render its birth 
illegitimate.

The plaintiff joined issue upon the opposition to the judg­
ment, as well as upon the tierce-opposition, and, after a number 
of incidental proceedings, when the cause was ready for proof 
and hearing upon the issue joined by and between plaintiff and 
defendant opposant in her personal quality, the plaintiff de­
sisted from the judgment rendered by this Court on the 23rd 
of March, 1911, as well as from his action “sauf recours.” Ile 
desisted at the same time and in the same manner as against the 
tierce-opposition is qualité.

On inscription before the prothonotary, acte was given li­
the plaintiff of this désistement, but as the defendant-opposant. 
(who is also tiercc-opposant in her quality of tutrix to her child), 
claimed the right to have a definitive ruling as to the validity 
of the marriage, she re-inscribed this cause as defendant-oppos 
ant and as tierce-opposant is qualité respectively, in order to 
obtain a final judgment upon the two oppositions, a judgment
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which the Prothonotory had not rendered «ml which he had no QUE. 
jurisdiction to render.

When the case was called, counsel for the plaintiff objected hi 12
to these réinscriptions, alleging that, in view of the fact that ----
plaintiff had desisted from the judgment rende ml by default. Hl”K*r 
and also from the action taken by him. there was no occasion to ( i,,i \mi 
render any further judgment in the matter and that the Court n ,,,7777, , 
was disseised of the suit, the reception of the opposition to the 
judgment having put an end to the judgment, and the </exix/<- 
ment having put an end to the action.

This preliminary objection was taken under advisement and 
it was provisionally ordered that the parties proceed to final 
proof and hearing, subject to the right of the Court to dismiss 
the action 011 account of the

V|h>ii this preliminary objection the Court is of opinion that 
there is occasion to decide the case on the merits and to render 
a final judgment upon the oppositions, notwithstanding the •h'■ 
sistniwnt of the plaintiff.

The first ground invoked by the defendant-opjiosant. that 
this matter is one of public policy, and that the plaintiff could 
not in consequence validly desist from his judgment, is open to 
much discussion. It is true that in cases of separation from bed 
and board an express disposition of our Code forbids the invok­
ing of the consent of the parties as might be done in an ordinary 
ease. It is also true that the contract of marriage (and by con­
tract I mean the marriage itself, that which is known as the 
marriage-tie and not the notarial contract or ante-nuptial agree­
ment) is a matter of public policy in this sense, that society in 
general has the right to be informed of it. to preside over it. to 
assure its publicity, its legality, its good faith and its indissol­
ubility, independently of. and preferably to all private rights 
that can result therefrom; but our Cotie. differing in this respect 
from the Code Napoleon, makes no provision for the intervention 
of state lawyers and seems to have left to the private individual 
and to the Courts the duty of watching over these public inter­
ests. As, in most eases, the two parties are agreed in seeking 
the annulment of their marriage, the Court finds itself the sole 
person charged with the duty of defending the matrimonial tie, 
and this is often an unpleasant and ungrateful task for the 
Judge who presides at the trial.

In this case, however, one might say that the plaintiff lias 
placed himself upon the side of • policy by desisting from 
the action which he had taken, and it would seem that it would 
be sufficient for the Court to give him ach of his «//s/x/uio n1.
Hut the question still remains to lie determined, keeping always 
the same point of view, whether the plaintiff c m. by his simple 
consent, reconstitute the marriage which he 1ms caused to he 

27—6 D.L.i.
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QUE. declari'd null; in short, whether the #1 mlge is an officer com pc
s c tout to receive a consent to lm married. I have doubta as to this
1912 »<*w jurisdiction, and Î believe it to be preferable to decide, firs!

of all, if the marriage is valid or not. and that within the limits 
lli mur 0f my ordinary and ineontestable jurisdiction. 

cuu Atki: The plaintiff has contended that the opposition, once it i<
n,a,—„, ree<‘ived, becomes a defence to the action (art. 1173, G.1V) and 

that the order which authorized it. to he filed has set the original 
judgment aside once and for all (article 1168 C.P.).

It is argued, on the other hand, that the opposition cannot 
he considered as a defence except for purposes of procedure, 
since the same article, 1173. shews that this opposition must be 
contested. Had it been intended to treat tin» opposition as a 
•simple defence, without taking any further account of the judg 
ment, it would have been simply stated tlmt it was not nccessan 
to contest such a pleading but to reply to it.

In any event 1 think that I must, in the present case, dismiss 
this preliminary objection of the plaintiff for the following 
reasons

1. Because upon an anterior incidental proceeding but in tin 
same cause, it has been adjudged by this Court, and tlmt eon 
trary to the conclusions of the defendant-opposant, that th 
judgment had not been completely set aside, and that the order 
authorizing the opposition to be received by the Court is sus 
eeptible of being revised by the final judgment. This decision, 
whether well or ill-founded, must remain binding upon Bi­
parties until the end of the suit.

2. Because the plaintiff in desisting from the judgment and 
from this action, did not desist at the same time from the cedes 
astieal decree in so far as it may have civil effect, which decree 
according to his pretensions annuls the marriage, and of which 
in fact he only requires the confirmation.

3. Because even were this désistaient valid as against the 
defendant-opposant. it could not he so as against the tierce 
opposant fa qualité,—the tierce-opposition, or rather the inter­
vention, for it is really an intervention in this ease, not being 
governed by the same rules as the opposition to the judgment so 
that the reception of the tierce-opposition does not set aside the 
judgment. This point of procedure is incontestible.

4 Because the plaintiff 1ms desisted “sauf retours” and he 
cause the defendant-opposant, as well as the other party, the 
tierce opposant fa qualité, have concluded for judgment declar 
ing the marriage to be valid, and setting aside the decree and 
the judgment rendered by default, ami because these conclusions 
have not been attacked either on the merits or by demurrer, so 
that both of said parties are entitled at this state of the pm 
eeedings to obtain a final and definitive adjudication as to the



6 DL.R IIkhkrt v. Clouatre. MM

validity of tin* marriage and am to the validity of tin* deem*, and QUE 
also as to tin* validity of tin- judgment rendered l»y this Court. ^ P
the woman to have it deelared whether she is or is not the wife j„,
of the plaintiff for her lifetime, the child to have her legitimacy 
and her civil status established. Observe that the plaintiff has ,,,IURT 
not admitted the truth of these oppositions and that even upon ( ,,,, < 
the opposition to judgment there must lie rendered a final judg­
ment in accordance with the provisions of arts. 11(19, 117*2, 1174 n,ertie,m,'e" 1 
and even of article 117‘i on which the plaintiff relies to support 
the contrary pretention.

In any event for the purposes of the present suit, the order 
to proceed to the merits and to final hearing, can have no effect, 
except from the point of view of costs. If. therefore, the Court 
comes to the conclusion upon the merits that the marriage is 
null ami «liamissvs the defence, of the defendant-opposant ami 
of the opposant is quaWi, the plaintilf has nothing to complain 
of. if, on the other hand, the Court comes to the conclusion 
that the marriage is valid, since the judgment confirming the 
ecclesiastical decree setting aside the marriage has lieen aban­
doned by the plaintiff, the latter cannot suffer any prejudice 
from tile setting aside of this judgment as ill founded other 
than the obligation to pay the additional costs incurred upon 
this last proceeding. The Court having discretion in the matter 
of costs, this part of the i|Ucstion is easy to regulate, especially 
in a cas»» lietween husband and wife.

The preliminary objection of the plaintiff to the two inscrip­
tions for final judgment made respectively by the defendant- 
"pjMfhant and by the tierce-opposant is qnaliU, is dismissed 
without costs.

Wen» it not for the spndal conclusions taken by the defend­
ant -op|H»Hsnt and by the tierce-opp<isant to the clfcct that the 
marriage In* declared valid, the whole cast* upon the merits might 
lie derided without following counsel for the opposant in the 
long and detailed study which they have made of the question.
In short, as mentioned above, the plaintiff in his action does not 
ask that the marriage In* declared null, nor that it In* annulled 
so far as he is concerned, but simply that the decree of the 
Itishop which rendered the judgment of nullity, In* recognized 
by the Court and confirmed and given the weight of ns judicata, 
and, in consequence, that the marriage In* annulled as regards its 
civil affects.

In order to reject the last part of these conclusions, it is only 
neeewary to quote art. ltifi and 1fi4 of the code and to observe 
that in the evidence made by the plaintiff for the pur|M>sr of 
obtaining this judgment by default there is no proof of bad 
faith on the part of the defendant.

These articles which are perfectly clear, read as follows :—



420 Dominion Law Hkforts. [8 DLR

Article 163. “A marriage, u I though declared null produces civil 
effect a as well with regard to the husband and wife as with regard 
to the children, if contracted in good faith.”

Article 164. “If the good faith exists on the part of one of the 
parties only, marriage produce» civil effects in favour of aucli part\ 
alone and in favour of the children, issue of the marriage.”

it is perfectly clear that a marriage cannot be annulled as to 
ciiBrtxmnwu. j. it« civil effe-ts in the absence of any evidence of bad faith on 

the part of the defendant. As to the first part of the plaintiff 
conclusions, which were followed word for word by the judg 
ment, it must Ihj observed that the setting aside of marriages i< 
the exercise of a judicial power. Whether this exercise be called 
a decree or a judgment it is the same thing. The judicial power 
is part of the public authority, and can only be conferred either 
by the law, which attributes certain functions to certain classes 
of citizens acting cx officio, or by the Crown acting in accordant 
with certain laws passed by the Legislature to this end. Th^ 
authority is nowhere given in the Code or in the laws which 
preceded it, going back as far as the Conquest. Since all judi 
vial authority disappeared by reason of the change of allegiam • 
it would be useless to go back any further than the Cession m 
order to find what, might have been the jurisdiction of tie 
Bishops in these matters according to the old French law. This 
question is now hardly disputed and has already been decided 
in this sense by the Court of Review', presided over by the lion 
ourable Judges Tait, Fortin and Mercier, in the case of Treuil- 
lay v. Despotic, on the 20th March, 1911. R.J.Q. 40 S.C. 42!* 
The record in the case was sent back to the Superior Court, be 
cause the judgment annulling the marriage on the ground of an 
impediment of relationship, was based only on the decree of tin 
Ordinary, without any evidence having been made before tin 
Civil Court of the facts constituting the impediment or of tin 
rules applicable in this case. The same point was decided m 
the same sense by the Court of Review, Taschereau, Archibald 
and Langelicr, Judges: Dc Grand mont v. Société dts .4 ;•//<•/ 
R.J.Q. 16 S.C. 532.

In ft ease of ////# im u.r v. Ilmhpss, Mr. Justice Casant' 
whose unreported notes were incorporated by Mr. Just 
Lemieux in his judgment rendered by him in the case 
Durocher v. Degré, R.J.Q. 20 S.C., p. 456, makes a brief but cl- 
analysis of all the principles which govern this matter.

“<> mariage," «lit-il, “ou »! l'on vent ce contrat n’u d’exlstem-v qu« 
celle que lui reconnaît la loi litiniaine; c'est la justice civile 
prononce *e validité. L'action de» tribunaux civil* est, quai, 
lui. parfaitement indépendante de toute autre autorité. même 
l'autorité religieuse.”

"Thin marriage." nay* he, “or if you prefer this contract, ha­
ul her existence than that which has been attributed to it by hu
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law. It i« the jti'lici* of the civil power which givet it valhlitv. The 
notion of the civil Court*, in so far a* it i* concerned, is perfectly 
independent of all other authority, even of the religion* authority."
This thrive lias therefore no legal value whatsoever. It has 

no value even as evidence of one of the juridical facts necessary v 
to establish the plaintiff's case, since it is neither in the form of (’mm Ann 
a document to which the law attaches in any wav the weight of ... r— .

..... , 1 t ' t I'SrDOItTH'.l1 *. — .
an authentic writing, nor in the form of evidence given under 
oath by an expert upon the subject. One must therefore con­
clude that the first part of the recital of the judgment con­
firming the ecclesiastical decree is ill-founded in law. and that 
I lie second part concerning the civil effects of the marriage is 
not founded in fact, since there is no evidence of ill faith, and 
that this second part is also ill-founded in law. since the marri­
age has not Ik'cii annulled or declared null either hv the religious 
authority which was not competent, nor by the Court from 
whom this had not been required.

These reasons would justify the setting aside of the judg­
ment and the dismissal of the action, hut, as mentioned above, 
the conclusions of the defendant-opposant and of the tieree-op- 
posant to have the marriage declared valid, oblige me to decide 
the whole merits of the case without considering the insuffici­
ency of the conclusions of the plaintiff's declaration.

The question in this case to decide whether two Catholics 
on presenting a license from the Crown which dispenses from 
the previous publication of banns, can be validly married before 
a minister of a protestant religion, or whether they can only he 
united by the curé of their parish after publication of banns in 
that same parish, or under a dispensation from these publica­
tions granted by the authorities of the Catholic religion. In 
short, is the jurisdiction of all functionaries authorized to keep 
registers of civil status particular and limited in each case to 
the co-religionists of each functionary ; or is it a general juris­
diction embracing every person without distinction as to religi­
ous belief, and can a license granted by the Crown dispense with 
ilie publication of banns as regards Roman Catholics as well as 
regards other religious denominationsf

Before reviewing the arts, of the code concerning the matter, 
it is perhaps well to make a distinction between the functions 
which the priest or minister exercises in relation to marriage. 
U’Aguassault in one of his Plaidoiries, vol. 1. p. Hi!!, points out 
ihi- three elements of marriage:

1 l.v in.iii:«gv." «lit it. "(toil mm in»liliitiuii A In nature, si |ierfe.*t inn 
ft la loi et «a *a in trié ft la religion."

"Marriage." *ay* lie. “owes it* institution to nature, il* perfection !<• 
the law. ami it* *nerediNis* to religion."
That which constitutes the essential part of marriage is the
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QUE. vuuHvnt of a mail given to a woman to 1m; united together for th* 
s. v. purpose of leading a life in common and for the conservation of 
1912 humanity. That is not only the basis of the contract, but it i< 

the contract itself; the sacrament is only a form which gives to 
llM’M“ it the seal of solemnity, and the ministerial functions of the civil 
imi xml. law are only another form giving it publicity, authenticity and 
utbTT» j ' 'v'* e^e<d- One must therefore distinguish between the two 

functions exercised by the priest or minister in this matter 
When he blesses the marriage he fulfills his religious ministry 
When he witnesses the consent of the consorts and gives to tie 
consent the form of authenticity by recording it in the registers 
of civil status in virtue of the authority which the law has eoi 
ferred upon him, he exercises certain purely ministerial fum 
tions which could only have been attributed to him by the civil 
power. There can hardly be any question as to the nature < 
the authority exercised by these functionaries. It is certainh 
not for any fault or negligence in the exercise of their religion* 
duties that arts. 152, 15:1, 157 and 158 make them liable to rer 
tain penalties so that willy-nilly they are obliged to remain 
under the direct and absolute control of the law in order t<> 
enjoy the privilges of that civil function which they claim 
They are, for this purpose, as is said in the (’odifiers Report 
vol. 1, p. 180 “civil officers.”

This authority which the code gives them, is found and must 
lie found in title 2, which treats of acte» of civil status, and in 
title 5 wl ieh treats of marriage. These two titles are insepa 
able, marriage being an act of civil status which must be n 
corded in the registers of civil status in the same way as a birth 
or us a death, these three matters constituting the subjects • 
the three essential acts recording the life of a human being.

In the present case the marriage is attacked on the grounds 
of clandestinity and of lack of competence in the officiating 
officer, hence we must look for the jurisdiction of this Court tv 
declare the nullity of the marriage in art. 156 of the code, tin 
only article which confers jurisdiction in such matters. This is 
bow this article reads :

Article 150. Every marriage which has not been contracted openh 
or solemnized before a cunqietent functionary, may be contested by tie- 
parties themselves and by all those who have an existing and actual 
interest, saving the right of the Court to decide according to P* 
circumstances.

The latter part of this article, which leaves to the Court 
such wide discretion, must only lie applied to facts which con 
stitute clandestinity or to certain irregularities, which, while 
they absolutely disqualify the functionary, leave him ueverth* 
less a colour of office and give him a (U facto authority which 
would prevent either consort from having the marriage declared
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of no effect against the other consort who had contracted it in 
good faith, but this discretion cannot Ik- extended so far as to 
deprive any functionary of the authority incontestihly conferred 
upon him by law or as to do away with the force which the 
law accedes to a dispensation or license exempting from the 
publication of banns.

Since, in the present case, no had faith can Ik- imputed to 
the defendant, as this has not Im-cii proved, and since the defend­
ant must therefore he presumed to be in good faith, and since 
the marriage was publicly celebrated under the authority of a 
license from the frown exercising its power to exempt the 
eonsorts from the publication of banns and since the marriage 
was celebrated before a functionary exercising tlu-se powers 
under the eye of the law without any restriction as to religious 
denomination, it would seem that one could logically conclude 
that the good faith of the parties, the public exercise of the 
charge by the minister and the sanction of the frown, rendered 
it impossible to declare such a contract invalid without its being 
necessary to examine the effect legal and actual of the license 
and of the powers of the functionary who celebrated this marri­
age. This doctrine could In- supported by 1111 nerous authorities, 
hut it would In* doing a wrong to our cm le to let it Ik? supposed 
that one might assume under colour of its articles an authority 
or privilege which did not really exist. I<et us therefore con­
sider the ease, following the simplest method, which is more­
over the Is-st, viz., by the reading of the law- itself, and let us 
see whether the functionary who had witnessed the declarations 
of marriage made by the parties was c tent to do so, and 
w r the license from the frown authorizing the marriage 
without publication of banns was valid.

Although separate, tln-sv two questions are one at bottom, 
as may Ik- seen by reading together the articles which must 
govern the point.

Article 128. Marriage must tie •nleiiiiii/eil openly, I») a competent 
..flie r recognised hy law.

Article 12(1. All priest-. rectors, ministers amt other officer* 
authorize.! by law to keep registers of ««•/»•# of civil statu- are com 
|*tcnt to solemnize marriage.

Hut none of the officers thus authorized can t*- compelled to sol­
emnise marriage to which any impediment exist- according to the 
doetrine and belief of his religion and the discipline of the ehuroh to 
which lie belong-.

Article 44. The registers are kept hy the rector, curate, priest or 
minister having charge of the churches, congregations or religion- 
communities, or by any oilier officer entitled so to do.

In the case of Itoman Catholic Churches, private chapels or mi-- 
»ions, they are kept hy any priest authorized hv competent ecclesi­
astical authority to celebrate marriage* or administer baptism and 
perform the rites of burial.
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QUE. Article 42 indicates what these registers are and discloses
5~c. that they must lie kept in duplicate.
1912 Article 4ô shews the formalities by which they must he
-—' authenticated, and arts. 47 and 48 the manner in which they

Hiioki should he examined by the prothonotary, a purely civil officer 
Ct<oU.Viui. Article (13. The marriage i* tolenmized at tlie place of the domicil.-

-----  of one or other of the partie». If solemnized elsewhere, the person
'harbonnpi'i. J. officiating is obliged to verify and ascertain the identity of the partie-

For the purposes of marriage, domicile is established by a resident-, 
of six months in the same pla<-e.

That is all which concerns marriage properly speaking 
From the standpoint of the competence of the functionary tin- 
result of those articles is clearly not to create a jurisdiction 
which is special, respective and exclusive, but rather a general 
jurisdiction common to all such functionaries and concurrent 
in its nature. As to the place where the marriage should In- 

celebrated, the article last cited shews that it may lie else when 
than at the domicile of the consorts, since in this case, the func­
tionary is bound to assure himself of the identity of the parties, 
a fact which, in the opinion of this Court, shews still more clearly 
that the marriage need not necessarily be celebrated by the cur. 
of the parish of the domicile and in the church of that parish, 
but rather that within the territory of the domicile all film- 
tionaries entitled to keep registers of civil status are competent 
to receive that declaration of marriage, the only thing essential 
to the formation of the contract; and this fact further shews 
that marriage may lie celebrated outside of the domicile by any 
officer of civil status whatsoever, and this in all cases, without 
distinction as to religious belief. It is therefore clear, from the 
point of view of the competence of the officer and of the plan- 
of celebration, that there are none of the restrictions which eer 
tain commentators of our code and even certain precedents haw 
found therein. It is not said in these articles that the priest 
and curé shall be competent to celebrate marriages of Roman 
Catholics, and protestant ministers to celebrate marriages of 
protestants, respectively and exclusively, but it results clearly 
from the reading of the law itself that all priests, curés, minis 
ters and other functionaries are collectively’ and concurrently 
competent to celebrate marriages.

The following are the essential articles which relate to pu 
lication :—

Article .17. Before solemnizing u marriage the officer who is to pci 
form the ceremony must be furnished with a certificate establishing 
that the publication of banns required by law has been duly mad-- 
unless lie lias published them himself in which ca*e such certificate i* 
not necessary.

Article 130. The publication of banns, required by articles .17 ml 
•IS. are made by the priest, minister or other officer in the church, to
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which the partie* In-lung, nt morning service, or if there lie no morn­
ing service, at evening service, on three Sundays or holidays, with 
reasonable intervals. If the parties belong to dilTereut churches, 
these publications take place in each of such churches.

Up to this point it must be udmitted that the publications 
an* required to he made in the respective churches of the con- <•„„ *1K, 
trading parties, but it must lie observed nt the same time that — 
no provision was made for the case of persons who belonged to 
no belief regularly organized or whose services did not take 
place on Sunday,—the Jews, for example, before the amend­
ment. 3 Edward VII. eh. 47, -necessarily these persons could 
not have the required publications made and were obliged to 
have recourse to certain dispensations of the law which are 
common, general and concurrent, in order to be exempted from 
these publications. These dispensations are found in tin- follow­
ing arts. 59 and 134 :—

Article 69. The marriage ceremony may, however, tie |K-rformei| 
without this certificate, if the parties have obtained ami produce a 
dispensation or license, from «.competent authority, authorizing the 
omission of the publication of hanns.

Article 134. The authorities who have hitherto held the right to 
grant licenses or dls)iensntloiis for marriage, may exempt from such 
publications.
At the time of the codification, as afterwards, the Bishops 

granted dispensations and the Crown issued licenses. It is 
not necessary for the decision of this case to go hack to the 
origin of these privileges. It is sufficient to notice that the 
code gives a value which is equal, concurrent and general to the 
license issued by the Crown. If the legislator had had a con­
trary intention, it would have lieen so easy to add the word 

respectively" or some other expression to the same effect, that 
one can reasonably conclude that such was not bis will. Tt is 
not said that the slispensation from the Bishop would exempt 
Unman Catholics from publications or that the dispensations of 
the Crown would exempt persons of all other religious beliefs, 
from publication of the banns, hut the legislature has contented 
itself with saying that the marriage may lie performed if the 
parties produce a dispensation or a license. Surely in the eyes 
of the Legislature a license from the Crown which is given upon 
good security that there is no impediment to the marriage must 
have equal value with a dispensation from a Bishop who takes 
the risk of assuring himself of the fact, either on his own auth­
ority or on that of the cure, who marries the parties. The 
Crown, which is the source and user of all privileges, ex­
emptions and communications and which has the control of all 
"ifieial appointments, whether ministerial or judicial, must have 
as much right as any other of its subjects to the privilege of 
exempting from the publication of hanns even for Roman
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Catholics. This license has. therefore, universal effect fia to all 
publications of banns and concurrent effect as to publication of 
banns for Catholics.

When by the 217 Viet. eh. 21, art. 59a was added to the cod. 
in order to declare in what manner these licenses should In­

run Atbk. issued, the same fundamental idea which regulates the whole 
nmr,—t. t this marriage question was followed.

The article in question does not concern the celebration of 
the marriage of Protestants but rather the celebration of man­
age by Protestant ministers of the gospel, whatever may 1m* tli. 
belief of those whom they marry.

As regards this part of the ease which concerns the public» 
lion of banns, it might Ik* as well to observe < a /tassant that tie 
fourth chapter [Title V., “Of Marriage”) of the code, when. 
we ought to find everything that the law recognizes as a 
cause of nullity, does not treat as such any irregularity 
or even omission of the publication of banns or of the issu 
of the license or dispensation. The Legislature has limited 
itself to imposing a fine upon the officer who celebrates a 
marriage under any such circumstances. (Article 157.) Se< 
the report of the codifiers, vol. 1. p. 1H4. which shews clearly 
that these are not causes of nullity. ‘‘As to the formalities pre 
vious to marriage (such as publication of banns or in its plan 
the issue of the license or dispensation required to replace them 
or the inolwervance of the required intervals) their omission 
does not render the marriage null; it only gives rise to a fin. 
against the functionary who celebrates the marriage.”

If we now proceed to the form of the mh of marriage itsvlt 
the authentic document of the registers of civil status, we find, in 
the dispositions of art. 65, which gives the essential elements 
this contract, the same intention clearly expressed of excluding 
differences of religion from any rule of law regulating the juris 
diction of functionaries competent to celebrate marriage In 
fact there is nothing to shew that the at tt should contain » d. 
•duration of the religion to which the parties belong, a declaration 
which would have been essential in order to establish the .juris­
diction of the officer, if, in reality, this jurisdiction were respe. 
tivc and exclusive, a declaration which would have l>een at».»* 
lutely useless if that jurisdiction were intended to be concurrent. 
Since, on the one hand, art. 219 forbids the insertion in these </< i> * 
of eivil status of anything other than that which must Is- dr 
dared by the parties, it must be concluded, I think, that, there 
again, the Legislature has clearly shewn that it is not necessary 
in order to give jurisdiction, to the functionary by whom the 
marriage is celebrated, that he should lie a minister of the r* 
ligion to which the consorts belong. Art. 57/# has been omitted 
from this study of the subject l»eeause its effect would not be to
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remove the jurisdiction of tin* functionary wlm celebrated tin* QUE. 
marriage in this case. Who is the marviage-f unet ionary ion 
template»! by this article? Whence does lie obtain the authority ]q)«>
that this amendment to the code recognizes him to have held ----
retroactively as far hack as I860? What was the object of the ,,M"Mr 
Legislature in making such a laxv? There is nothing to shew < u,i <iki 
this. The Act 57 Viet. eh. 44 has no preamble and all that one 
can conclude from it is that far from restricting to a single civil "r """l' 
officer the competence to celebrate any particular marriage as 
determined by tin* precedents followed by the judgment now 
attacked, the jurisdiction given by the codifiers to officers of 
civil status has been extended to another class of peinons who 
are* not specifically named, thus augmenting almost to infinity 
the number of persons who are competent in the matter.

There is another article which 1ms been voluntarily omitted 
from these considerations. It is art. 127. and that for the very 
simple reason that, in the opinion of the Court, it has nothing 
to do with the present ease: This is how this art. 127 reads:

Article 127. The other iiii|ic<liiin'ntf recognized according to the 
different religions persuasion*, i* resulting from relationship or 
affinity or from other eatw». remain subject to the rule# hitherto 
followed in the different churches ami religious communities.

The right, like win*, of granting dispensations from such impediment* 
appertains, as heretofore, to thus*» who have hitherto enjoyed it.
At first sight one cannot well see how Ibis article can affect 

the jurisdiction of tin* functionary who wit nesses tin* marriage 
or the publicity of the ceremony, and then* would have been no 
necessity to enter upon this discussion if one of the precedents 
upon this question were not based almost exclusively upon this 
article, and especially if it hail not served for u pretext for the 
intervention of the religious authority in this case ami for the 
application of the .V# Ttmcrc decree which is, in this case, tin* 
sole ground of the religious judgment confirmed by the judg­
ment of this Court.

I am of opinion that the incompetence of the functionary or 
the inobservance of the required formalities is not an impedi­
ment within the meaning of tin* code and is not one of the im­
pediments provided for by the words “from other causes” used 
in art. 127, and lastly that tin* code having elsewhere made pro­
vision as to the formalities required for tin* celebration of marri­
age and as to the authority of tin* functionary who celebrates 
marriage, neither incompetence nor want of formality can be 
included under this head. The code has not defined impediment, 
hut following the method of Pothier and of the Code Napoleon, 
the code has divided the subject into a number of separate
chapters :—

1st: of the qualities required in order to contract marriage;
2nd: of the formalities relative to celebration ; 3rd : of oppositions
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OUE. to nuirriage; 4th : ot' actions to annul. We naturally find the 
^Tc impedimenta in the first, chapter, of which art. 127 forms a part.
1912 and not in the c Br regarding formalities where we find in

particular arts. 128 and 129, which regulate the question now 
issue.
Pothier defines the absolute * * cuts as follows:—

Volume if, I». .'IH. la** vin pooh ment* diriment* <le mariage qui se 
rencontrent dan* «le* per*nine-, et qui sont hIhoIii*, v'e*t-a*dlr«'. «pii 
empochent la |ier*onne en qui il» *e recontrent, «le contracter aucun 
mariage, sont au nombre île *i\. Les empêchement* ruhtif* sont 
delini* a la page 57. Noua ap|ielon* empevhementa diriment* relatif*, 
ceux qui empêchent «leux personne* en qui il* ae remontrent, «1« 
pouvoir se marier valablement ensemble, quoiqu'elles puisM-nt se 
marier a d’autre*.

Invalidating impediment' to marriage which are fourni in person* ami 
which are absolute, that is to say. which prevent the person in 
whom they are found from contracting any marriage at all, are *ix in 
number. The relative impediment* are dellned on page 57. We call 
relative invalidating impediments those which prevent two person* in 
whom they are found from validly marrying each other although 
they are capable of being married to other people.

As may be seen from the above, by whatever name one call* 
these impediments, they an* always a disqualification, subjective 
and inherent in the p«*rson of the consorts or of one of them, ami 
existing at all times, anterior to, and independently of, the eon 
tract itself and of the formalities relating thereto or of tin* 
authority which consecrates the marriage, either from the religi 
ous or from the civil point of view. It seems clear to me there 
fore that the intention of the codifiers was not to consider these 
matters as constituting impediments. Even if one is to judge b\ 
the extract hereinafter cited from their reports (vol. 1. p. 178 
and by the first form given to art. 127 (11o) one would be justi 
tied in eonehnling that, in their intention, these other causes 
mentioned in art. 127 would he relationship and affinity to i 
«legree other than those mentioned in arts. 125 and 126. Hen- 
la the extrai-t :—

There are in the mllat«‘n«l line, a* resulting from relatinn*hip and 
iilllnily. other Impediment* which are not general in character hut 
applicable only to mendier* «if the eliurelie* nr religion* eongregaiion- 
which recognize them a* forming part of their doctrine» and belief- 
*ueh i* relationship to the degree of eou*in* german. and other degree- 
niorc remote in which marriage i* forhicblen according to the doc 
trine of the Catholic church, although it i* not no according to th«>-< 
of the Protc*tant churchc*.

Since till* kino of impoliment i-annot lie r«-gulate«l by general pi - 
vision*, it ha* been left subject to the rule* billowed by the different 
churches which recognize it.

If, however, this passage of the report must Ik* interprétai 
as only applying to the first part of the article and not to the
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modification which it afterwards underwent, if it is absolutely QUE. 
necessary to determine what are these causes other than affinity ~
or relationship, to a degree more remote than the law has for- mi*
bidden, it will only Ik* necessary to read Pothier at the volume 
already cited ami the first author of canon law who may come 111 "KKT 
to hand, to discover a whole series of impediments given effect to ( un C ■ hi

by the code. One can find there in addition to all imaginable ----
degrees of relationship or affinity other causes of impediment. "",OBn,ie"- 
some of which were even then considered as constituting an ab­
solute invalidating impediment, such as holy orders, perpetual 
vows, etc., hut of which the greater part only constitute relative 
impediments such as rape, seduction, murder, adultery, relation 
ship, impotency, public scandal, spiritual relationship, and even 
difference of religious belief on the part of the future consorts 
and not on the part of the officer who should have celebrated 
the marriage. These are all causes other than kindred or 
affinity which might at the time of the codification constitute 
an impediment, and these ami no others are clearly the addi­
tional causes referred to by art. 127.

1 have not thought it necessary to hunt for such special 
causes of impediment among the various other religious beliefs 
of our population, lieing of opinion that it is sufficient to shew 
what they are according to one such belief in order to shew that 
it was easy to find such impediments without including under 
this head the question of the competence of the various func­
tionaries.

Is it necessary to limit this list to the % exist­
ing at the time of codification or extend it to all the impedi­
ments of the same kind which might he ereated by rt 
authority in the course of its natural evolution! This is a ques­
tion which it is perhaps not absolutely necessary to resolve in 
this case, but which has been clearly decided in the sense that 
one should not go further than the code by the late Chief Justice 
('assault, in the case of Lflli urnix and Itndtpss, mentioned 
above, un reported, the Judge’s notes being incorporated in 
Durocher v. Degrf, R.J.Q. 20 K.<\ 451». supra. Moreover, it is 
this interpretation which the article in question seems to me to 
clearly shew. These impediments “remain subject to the rules 
hitherto followed in the various churches ami religious societies.”

However it may l»e, it seems altogether illogical to include in 
this article under the name of impediment, that is of some dis­
qualification inherent in the future consort, matters of irregu­
larity in the pnblieation of the banns or in the form of the marri­
age ceremony, or some disqualification in the officers by whom 
this ceremony is performed, whether these formalities or these 
ilisqualifications were n * or brought into force before or 
after the coming into force of the code. An impediment can
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QUE- only bo a subjective disqualification, thut is to say. one attached 
s. c. to the person of the consorts, a disqualification which cannot do 
1912 pend upon the accomplishment or non-accomplishment of certain 
-— formalities, and still loss upon the qualifications of the officer
i.ahiti fiefore whom the parties present, themselves as a witness of

Cixm âtrk. their declarations of marriage.
CLatbonnesu, j. The order followed by the codifiers is absolutely a juridical

one and their arrangement is homogeneous. The code is clear 
if it is left in the logical order in which it has been drawn up, 
if we read together the conditions and qualities required for the 
capacity of contracting marriage, which are only subject to the 
rules which apply in those cases, and the formalities relative 
to the celebration of marriage given in the second chapter, which 
has amply provided for this matter in all its details.

Oan one believe that after having conferred ministerial 
authority to witness declarations of marriage upon every priest, 
curé, minister and other functionary of the registers of civil 
status, and after having provided for the manner in which the 
publications should lie made and in which the acte of marriage 
should be drawn up and executed, after having provided in 
another chapter for the nullities and penalties which should re­
sult from the inobservance of these formalities or from the in­
competence of the officers, that the codifiers would have in a 
vague and illogical manner provided a means to render all 
these dispositions illusory and useless, by leaving the whole to the 
good pleasure and to the necessary variations, to the very 
hazards of a legislative power which was already, at the time 
of the code, absolutely ineontrollablc. without speaking of a 
judicial jurisdiction which was not recognized and which was 
not authorized 7

There are already sufficient openings for divorce hidden in 
those three words of art. 127, especially if one admits the theory 
of an imprescriptible action in these eases, without adding 
thereto at pleasure for the sole purpose of contradicting and 
rendering null other dispositions of the code which are precise, 
complete and clear. Even if it were possible to consider a differ­
ence of religion between the consorts and the functionary who 
performs the marriage ceremony as an impediment which falls 
within the category of those for which provision is made by art. 
127. hardly any more progress would bo made towards obtain­
ing the annulment of the marriage. There is nothing to author­
ize the Court to declare this nullity. Chapter 4 contains all the 
provisions which concern and justify actions to annul marriages. 
The codifiers introduce this chapter in their report in the follow­
ing words:—

(Codifiers’ report, p. 182.) :
The inexécution of the condition* impoeed by the law a* regard*

marriage give ri*e to action* in annulment.
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The present chapter s«»tR forth these nullities, those who may 
take advantage of them, and the manner of bringing suit. All 
possible grounds of annulling marriages should he found in this 
chapter.

One sees with what jealous care tin- Legislature has limited 
these grounds of nullity both as to the causes which give rise to 
them and to the persons who are entitled to invoke them and 
even as to the limit of time «luring which won rue may bo had 
to an action for this purpose. Provision is made for the nullity 
arising from the fact that the consent of the consorts has been 
vitiated by error, by fraud or by force ; nullities arising from 
minority and from want of consent of parents have also their 
special rules; a marriage may he set aside by reason of the im­
pediments recognized by the law as shewn in arts. 124. 125 and 
126; provision is made for an action to annul every marriage 
not publicly contraeteil and which was not celebrated before a 
functionary who is competent according to the «Impositions of 
arts. 128 and 120; hut it is nowhere stated in these chapters that 
marriages vitiated by any of the impediments of art. 127 shall 
lie null or may he attacked as such, neither is there any article 
authorizing the Court in general terms to pronounce a judgment 
of nullity on account of any impediment whatsoever except those 
expressly mentioned in art. 152. It is sai«l that art. 127 would he 
useless ami without sanction if these impedimenta were not 
causes of nullity, hut there is art. 158 which provides a penalty 
against the functionary who infringes the rules established by 
the title of marriage. It is possible that that was all the sanction 
which the Legislature wished to give to this art. 127. as to many 
others heshles. particularly those which have to do with th«* 
publication of banns. it is possible. to«>. that these im- 
pediments could serve as a ground for an opposition to the mar­
riage, without, however, justifying an action for annulment once 
the marriage bail taken place. However it may he, the law no­
where declares that these impediments shall be a cause of nullity 
and there are no causes of nullity other than those which the 
law has decree«l as a penalty for disobedience to its provisions. 
With what right could the Court create haphazard an action to 
annul retroactive ami imprescriptible, as it is made out to he. 
where there is no text whatever that authorizes tliis proceeding? 
Moreover, it would In» in this case a curious form of logic which 
would allow us to leave to one aide a cause of nullity <leclare«l 
by tile law as regards the celebration of marriage ami a jurisdic­
tion given, and even a certain measure of discretion carefully 
limited according to the circumstances, in order to seek in a very 
small corner of an article where it had been carefully hi«l<l«»n in 
an amendment made before the Houses an absolute jurisdiction, 
not only inflexible but even leaving no «liscretion to the Judge.
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QÜ8- It is of little importance to ascertain the reason which led the
s. c. Legislature not to visit with nullity a marriage vitiated by the
1912 impediments of art. 127. At the same time this reason is not
-— difficult to find. The Legislature did not wish to visit with

Hihkht nullity a contract which it had taken the trouble to declare in-
( iah âthk. dissoluble by art. 185 because of nts for which it would
'iiarboïmceu j *,avt‘ ^>cen eas*v to obtain 8 dispensation upon payment of some 

fee or other. The legislature did not wish to leave such a con­
tract so solemn and so important in a person's life, both as to 
morals and as to property, to the mercy of these dispensations of 
which often no trace can lie found, since some are necessarily 
given verbally, and are not susceptible of proof in cases of secret 
impediment The Legislature did not wish to permit a consort 
bound by a lifelong tic to come before the Court and ask that this 
tie be broken by invoking the want of a dispensation which it was 
his duty to obtain himself, and for which he was bound to pay 
as the future head of tin* community, that is to say, by invoking 
his own negligence and his own turpitude, and this, perhaps, 
after twenty years of cohabitation. In one word, the Legisla­
ture did not wish to create an irremittable and absolute nullity 
on account of a relative impediment that might lie removed by 
dispensation. This would have been going further than the 
old French law and even further than the greater number of the 
decisions of the ofliaalilc; above all it would have been con­
trary to the ordinary law of contracts, even the most unimport­
ant ones,—contrary to natural law and to equity.

Another consideration which shews clearly how this separa­
tion f the formalities relating to the celebration of marriage 
from <• qualities required in the future consorts, is essentially 
in tin- spirit of the Legislature, and how important it is not to 
confound these two matters, is the difference in legislative juris­
diction introduced by the Confederation Act, sees. 01 and 02, one 
of which places marriage within the attributes of the Federal 
Parliament and the other the celebration of marriages under the 
jurisdiction of the Provinces. There is no occasion to decide in 
this case the respective extent of these two jurisdictions, but ou«* 
must not forget that the Federal Parliament has already twice at 
least legislated on the subject of impediments to marriage and 
no one has seriously doubted its right to do so. In 1882 marriage 
between brother-in-law and sister-in-law was legalized (45 Viet, 
cli. 42, Canada). Later on this amendment of the code was in­
corporated in our Revised Statutes of the Province, although no 
special Act had been passed for this purpose, the Commissioners 
simply referring to the Federal statute, 45 Viet. (Revised stat­
utes of Quebec 88, art. 6230). In 1890 the Federal statute, 53 
Viet. eh. 36. made possible a marriage with the niece of one’s 
deceased wife. If it was possible almost without dispute to put

99
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un enci to the arts. 125 and 12(>, who would say that one cannot 
do the same thing for the impediments of arts. 127 ? Why 
should impediments of affinity or relationship, spiritual or carnal, 
difference of religious belief on the part of the consorts and a 
number of other minor impediments hidden under this article 
1)0 any more excluded from this jurisdiction than the disqualifi­
cation of brother-in-law towards sister-in-law or uncle towards 
niece by marriage? If the federal legislature should dt dare, that, 
notwithstanding any law to the contrary, or any rules pronoun­
ced hv or followed in, the different religious beliefs, there should 
be no impediments to marriage other than minority, error and a 
previous marriage, still existing and undissolved, still subsisting 
relationship and affinity, to such and such a degree, on what 
could one rely to test its jurisdiction? And what then would 
become of our art. 127 with the powers of the religious authori­
ties both legislative and judicial that it has been attempted to 
read into this article? It is a very uncertain shelter for the 
theory of a marriage exclusively religious. It would he better 
to leave the celebration of marriage under the a*gis of chapter 2 
of title 5 of our code, whose articles we have already analysed 
and to eoine to a conclusion in support of the essential distinction 
adopted by the codifiers between the qualifications of consorts 
and the celebration of marriage, a distinction which has been 
recognized and followed by all constitutional legislation subse­
quent to the code, both federal and provincial.

I believe that I have conscientiously considered all the articles 
of the code which can have any application to the question now 
under examination. It clearly follows from this analysis that all 
officers of registers of civil status, without distinction of belief, 
can validly celebrate the marriage of two Catholics as well as 
of Protestants, of consorts belonging to different religious de­
nominations, as well as those of the same belief, and that, in 
order that a marriage should be considered publicly celebrated, 
it is sufficient that it should be celebrated by such a public officer 
under the authority of a license from the Crown which is suffici­
ent for all marriages, or even without any dispensation, if one 
considers the question only from the simple point of view of the 
validity of the <u te drawn up and records! in the public regis­
ters which are the registers of acts of civil status. It has l>een 
said that this organization is not an ideal one as a system to 
prevent clandestine marriages. It has been said, and rightly so, 
that the law in force before the Conquest, that is to say, the law 
established by the “Ordinance de Blois” and some other subse­
quent ordinances (including the Ordonnance of 1667 which or­
ganized the registers of civil status), were superior from this 
standpoint : only one place to publish the banns, one single place 
to celebrate the marriage, the Homan Catholic church of the
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QUE. parties’ domicile, only one functionary authorized to witness the 
S c consent of the i>arties and to make n record thereof, the curé of 
191-2 that parish, one single register evidencing that arte which register
---- could not he kept elsewhere than in the parish where the marri-

Hf.nhRT ag(. WH8 eelehrated. It has been concluded, therefore, that the 
ClovÀtrk. codifiers should have adopted this old law as regards the marri- 

ciiarbôïmreu j n&L‘ Catholics, and had in fact adopted it and had declared 
at the same time a separate legislation for all other religious de­
nominations. This deduction does not seem to us to be logical. 
It is a false method of interpretation to set out from an ideal 
which one has formed for one’s self from a single and often 
exclusive point of view in order to discover what might have been 
the intention of the Legislature, without taking into considera­
tion the ensemble of the already existing laws, the needs of 
different factions, or the abuses which might have grown from 
long custom; in a word, the state of the country at the time 
when the la v was passed. Even this point of view of the general 
interest, although not so false, is still a very uncertain cri­
terion. The Legislature does not always do what it would hut 
what it could. What is pretentiously called the intention of the 
legislator is the result of so many different wills often contra­
dictory, of so many unknown and indeterminable factors, that it 
is impossible to say what was his intention, and it is still more 
impossible to affirm that the law as made, is truly the expression 
of this intention.

Such a labor is almost useless if performed in order to con­
firm the literal interpretation; it is absolutely hurtful if it is 
made in order to contradict it. I cannot, however, avoid enter­
ing on this ground, because one of the contrary precedents 
seems to lie based almost exclusively upon this theory. There is 
no doubt that, from the point of the clandestinity of marriages, 
the law of the old French régime, as also the English law, was 
preferable to the system of the codifiers, which,«with its multi­
plicity of jurisdictions, makes it more possible, perhaps, to keep 
certain marriages hidden from the public; but it was necessary 
to solve certain other problems equally important which de­
manded the attention of the legislators. There was Catholicism, 
with its liberty of existence and action, which has been assured 
to it by the Capitulation, by tlie Treaty of Paris, and by the 
Quebec Act ; Catholicism which pretended to have retained along 
with this liberty under the new regime all the farrago of privi­
leges and exclusive jurisdiction which had been conferred upon 
it ns the state religion by the French rule. There was also the 
Church of England, the State religion of the conqueror, which 
laid claim to keep that predominating authority along with all 
the rights and privileges which had been conferred upon it in 
this country by the new Sovereign. There were also, for this is
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the characteristic trait of this period of our legislation which fol­
lowed from the Cession downwards until the codification of our 
laws, the independence acquired by the other Protestant denom­
inations at the expense of the Church of England by means of 
hard struggles against that which was considered to he an intol­
erable yoke, struggles which were one of the chief causes of the 
rising of ’37 in tipper Canada, and by means of which these 
diffeient denominations obtained, among other things, the yield­
ing to their ministers of the right to keep registers of civil status, 
a privilege which necessarily brought with it the authorization 
to witness the acte of marriage and to give to it the authenticity 
required by the law. that it to say. to celebrate marriage from 
a civil point of view at the same time as they performed the 
religious ceremony.

There were also certain customs which had been introduced, 
probably by the Colonists, of New England, who had come to 
settle in this country after the Conquest, so that we find marri­
ages made before justices of the peace and other officers who had 
no real authority given by the law. One finds traces of these 
different customs in the remediary laws which were passed in 
several instances during this period.

There was all the previous legislation which it was necessary 
to collate, to co-ordinate, to revise and above all to respect. 
When I say previous legislation 1 do not speak only of the law 
existing before the Conquest, which if it must lie considered as 
remaining in force notwithstanding tin* subsequent laws ami the 
codifi ation, would give to the Catholic curé of the domicile the 
exclusive authority to celebrate all marriages not only of his own 
flock but of those of all the inhabitants of his parish, whatever 
might be their religious belief. This power being tin* exercise of 
of a public authority, would cease at the Conquest just as any 
other ministerial power, which is a branch of the sovereign 
power. The Roman Catholic priests continued to exercise this 
power as officers <1c facto at the same time as the ministers of the 
Church of England, and even those of the other religious de­
nominations, up to and until the 35 George III. eh 4. which 
seems to he the starting point of the re-organization of this part 
of the public authority. In the preamble of this statute the 
purpose of the law is indicated :—

The authentic ami uniform registration of baptisms, of marriages
ami of burial*, 

to assure
the pence of fntnilie* and to establish the different civil right* of
His Majesty's subject*.

In the first section it is provided that in each parochial church 
of this province belonging to the Roman Catholic communion 
and also in each Protestant church or congregation, in the said

QUE.

S.C.
1912



Dominion Law Reports. [6 D.L.R.4:t6

QUE. province, there slmll be kept by the rector, curé, vicar or other 
S. C. priest or minister having charge of the same, two registers of the
1912 same tenor, each of which shall be deemed authentic,.................
■7—7 in each of which the said rectors, cures, vicars or other priests or

Hf.m-.itT ministers shall be bound to register all baptisms, marriages and
ClouAtbk. burials, etc. Section 4, dealing with the acte of marriage is ro- 

ciiârbôïïnveii j Pro<*u<*e<l i*1 substance in art. G:$ and G4 of the code. It is there 
said, among other things, that the entries made in the registers 
shall be signed by the person who has “celebrated the marriage’’ 
and by the contracting parties. This, in the opinion of this 
Court, confers upon all rectors, priests and ministers of every 
religion, whether Catholic or Protestant, without distinction, 
the right to give the seal of authenticity to the consent to be 
married, that which constitutes the marriage itself from the 
point of view of the civil law.

From this moment the power exercised by the ministers of 
the different religious lieliefs as officers de facto became a lawful 
authority. Observe that from this moment also this authority 
became universal for all functionaries and was not respective 
and limited. The authority of the Roman Catholic priest is uni­
versal, as it was before the Cession. He is still able to make an 
official record of the birth of a child by celebrating its baptism, 
of the consent of the consorts to be married by celebrating the 
religious marriage, and also of the death of a person by holding 
burial services and this for all persons who may present them­
selves before him no matter what their religious belief may be. 
The only difference between his civil jurisdiction under the pres­
ent law and that which he had before the Cession is that his 
power is no longer exclusive. All the ministers of the other 
beliefs are absolutely upon the same footing. It is true that the 
question remains as to what were the particular Protestant con­
gregations which this statute had in view, but this has nothing 
to do with the point at issue in this suit. As to marriage, it is to 
be observed that in the form which is given for the acte of 
marriage there is no mention made of the religion of the parties 
any more than in the arts. 64 and 65 of the code. It has been 
said that the section of this statute which revokes that part of 
the Ordinance of 1GG7 which concerns the form and the method 
in which the registers of civil status are to be kept and that only, 
shews that it was the intention of the Legislature to leave in 
force the provisions of the old French law concerning marriage 
and its functionaries while changing the provisions concerning 
the registers. On examination of this Ordinance of 1667, which 
was well known to former practitioners as an ordinance con­
cerning civil procedure, it appears that no part of the ordinance 
deals with the question of marriage except the articles which 
concern the form of the registers. Hence, there was no disposi-
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tion concerning marriage in the ordinance to lie left in force. 
There was naturally no intention to revoke the whole of that 
ordinance which was retained as a general code of procedure for 
our civil Courts, and that was all, but. as for allowing the cure 
of the parish to retain the exclusive privilege of giving the seal 
of authenticity to the consent to be married, this could not lie 
done since the Legislature placed the ministers of other religions 
upon the same footing with the same extent of powers, without 
any restriction, and, in consequence, with concurrent jurisdic­
tion.

Lastly, and most important of all, there is the statute 14 
and 15 Viet., which declares in its first section :—

That the free exercise and enjoyment of religious worship and pro­
fession without distinction or p refera nee, hut in such a way as not 
to lie an excuse for acts of license nor the justification for practices 
incompatible with the peace and safety of the province are permitted 
by the constitution and by the laws of this province to all subjects 
of Her Majesty who may tie therein.

This law put an end to both state religions at the same time, 
the old one which no longer had any authority as such and the 
new one which laid claim, with more or less right, to exercise such 
an authority. Not only did this statute confirm to the Catholics 
the freedom which had already been assured to them, but it ex­
tended this freedom to all dissenting Protestant denominations 
and to all religions present or future whatever they might be. 
This statute thereby consecrated the great principle of liberty, 
of equality and of independence of religion in the eyes of the 
law, that is to say, a full and entire freedom of conscience equal 
for all and respected by all. This law should be engraved in 
letters of gold on the portals of all our temples as evidence of 
the faith, the tolerance and equity of our fathers and as a 
future guide for ourselves and for our children.

Under such conditions the codifiers could not have intended 
to leave to a single religion or even to two religions the exclu­
sive custody of acts of civil status. On the other hand, they 
could not follow the Code Napoleon on this point and separate 
the religious ceremony from the civil acte so as to entrust this 
acte to any purely civil ministerial authority. It would have 
been too great a shock to the feelings of the majority, as well 
Catholic as Protestant. Being obliged therefore to leave the 
civil function to the religious officers of whom there were neces­
sarily a good many acting within the same territory, and at the 
same time to respect the individual freedom of every person, 
which had been so solemnly established, it was absolutely neces­
sary for them to adopt a complex multiple system of concurrent 
competence of all functionaries entitled to celebrate marriage. 
This is in fact what the codifiers have done and they have given
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to this system as great a unity and as great a city as was 
possible by means of the return of the registers to the office of 
the Court. By means of this organization each denomination 
which desires to take upon itself the duty of furnishing a civil 
functionary for the registration of the different acts of civil 
status is entitled to do so; the act of marriage remains joined to 
the sacrament, as the act of birth to the baptism and the act of 
death to the burial service; marriage retains its ancient solem­
nity which rightly gives it the respect with which it is treated ; at 
the same time, however, tin? free citizen to whom certain cere­
monies are displeasing or who, by reason of certain decisions of 
the ordinary of his church which he believes to be unjust, but 
from which he cannot he relieved, finds himself hindered from 
marrying or being married before the ministers of his own re­
ligion, is entitled to go to any other functionary of the registers 
of civil status whatsoever; the future consorts who respectively 
belong to the different religions are entitled to he married by 
the clergy of one or other of these religions and neither of them 
may come provided with a decree of nullity to unbind that which 
the law has bound by the ministry of the other one’s religion, 
and those whose religion is not regularly organized in this coun­
try, in such a way as to entitle them to keep registers of civil 
status, as well as those who are so unfortunate as not to have 
any public religious belief, will not be deprived of the ineontest- 
ible right of validity making the most important civil act of 
their life; so that, if, when the candidates present themselves 
to be united in marriage, the functionary has either lawful or 
arbitrary scruples which authorize him to refuse the door of 
his temple, instead of commencing quarrels and lawsuits on the 
threshold of conjugal life the parties may go quietly to a neigh­
bouring functionary who will give to their consent the legality, 
authenticity ami publicity required by law.

To resume, if one properly understands the spirit of the 
times when the codification was made, one cannot but admit that 
there was no other possible system which would meet the situ­
ation and that our code is still after all of the highest ideal as 
far as this subject is concerned. If the law were not so, it is 
thus that it should he made. The authors of this great national 
work will hardly gain by this tribute to their achievement, but 
their work has been so much cried down, especially as to the 
chapter of marriage, it has been so much tortured and twisted 
in order to discover there what was not there in fact and what 
was never intended to he placed there, that I feel it somewhat 
necessary to make this statement before proceeding to the ex­
amination of the jurisprudence and the doctrine upon this sub­
ject.

One must not disguise the fact that the majority of the 
commentators and several decisions of the Courts appear to give

3
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a contrary solution to tin* question, but as each one has come to 
this conclusion by following different roads, it must be fully 
admitted that the value of this doctrine when all the opinions 
are taken together, is not the same as if all the authorities and 
precedents had been arrived at by starting from the same prem­
ises in order to come to their conclusions. Each one of these 
theories thus finds itself contradicted by all tin* others and as a 
whole the result is not very satisfactory.

The first, commentator who was nearest in point of time to 
the codification, J. Roy, “Explication du Code Civil,” page 3, 
expressly admits, as being in accordance with tin* new code, that 
the marriage of two catholics celebrated by a protestant is 
legal.

The Hon. Mr. Justice Loranger, in his second volume pub­
lished in 1879, page 278, only goes half way.

“Il n'eet pa* douteux,” dit-il, “que quoiqu’il s'expose aux peines 
canoniques, le prêtre catholique peut, d’apres l’un at l'autre droit, 
célébrer validement le mariage des protestant*. Ix* Code le dit impli­
citement en donnant a tous les prêtres et ministres le droit de celehrer 
le mariage, sans restreindre leur competence a leurs co-religionnaire».”

“It is beyond doubt," says be, “that although he exposes hilnself to 
canonical penalties the Catholic priest is entitled according to both 
the old and the new law to validly celebrate the marriage of protest­
ants. The Code declares this expressly in giving to all priests and 
ministers the right to celebrate marriage without restricting their 
competence to their co-religionaries.”
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That which, according to this author, would hinder us from 
extending the same interpretation of the code, and consequently 
the same competence to Protestant ministers with regard to 
Roman Catholic consorts would In* the decree of the Council of 
Trent in virtue of which marriages “must be contracted before 
the cure of the parties.” Were it not for the authority of this 
decree, he adds, the marriage of Catholics celebrated before 
Protestant ministers would be valid, although illicit. This 
theory is solely based on the presumption that the decree of the 
Council of Trent is in force in this country “in spite of the 
fact,” says the commentator, “that one cannot in every case 
shew clear evidence of its publication.” The objection has been • 
raised to this doctrine that the decrees of the Council of Trent 
were never published in France or in Canada during the French 
dominion, since this publication could not l>e made without the 
authorization of the Sovereign under the régime of the stab; 
religion, an authorization which was always refused, and, in 
support of this argument the imprecations of the Casuists 
against the French kings on this account have been cited. It is 
therefore not surprising that it should be impossible to shew 
any evidence of this publication before the conquest of tin; 
country, and if this publication had been made before the code,
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which is possible, it could only have been done under the new 
laws which established the freedom of religion, but at the sane 
time abolished the state religion, thus taking away all civil 
effect from those rules tolerating their existence as rules of 
conscience. The question of this publication remains therefore 
without interest from the point of view which we must consider, 
and moreover it seems illogical to set aside an article of the 
present law which is perfectly clear upon the authority of a 
legislation whose authority is denied, whose application was 
impossible and whose promulgation is at least problematical.

The theory of Mr. Justice Langelier, as well as that of Mr. 
Mignault, in their commentaries on the civil law, takes it for 
granted that marriage cannot be celebrated otherwise that by 
the curé of the domicile and at the domicile of the parties, and 
that, consequently, no other functionary of the registers of civil 
status than the curé of the parish is competent. That was the 
law existing before the Conquest, hut as an interpretation of the 
present law this point of view is in absolute contradiction to 
art. 6.'! of the Civil Code, which clearly allows marriage to take 
place otherwise than at the domicile and by another functionary 
than the priest or minister of the domicile, since it requires in 
this case that the functionary who is charged with the 
marriage should verify and assure himself of the identity of the 
parties. It must be observed en passant that Mr. Mignault as 
well as Mr. Justice Loranger admits the validity of mixed marri­
ages before a Protestant minister, (Loranger 2 No. 228, Mignault 
1, p. 376), a theory which it is hard to reconcile cither with the 
marriage i essarily celebrated before the curé of the domicile 
or with the decrees of the Council of Trent. The precedents in 
favour concurrent jurisdiction which are to be found in our 
report ire first of all a judgment of Mr. Justice Torrance 
(Hi /jafontainc, 2 Revue Légale, p. 163). In this case the 
marriage was annulled because if a previous marriage which 
was declared valid although the consorts were Roman Catholics 
and the marriage had been celebrated by a Protestant minister.

In the case of Dclpit v. Cote, 20 S.C., p. 338, Mr. Justice 
Archibald made a long and complete study of the question and 
came to the logical conclusion that the marriage must be upheld. 
One might add to these precedents the judgment of Mr. Justice 
Lynch in the case of Durocher v. Drgrr, had it not been reversed 
by the Court of Review presided over by the lion. Judges 
Mathieu, Curran and Lemieux, 20 S.C., p. 456. Mr. Justice 
Lemieux was the only Judge to read his notes, which are very 
elaborate and very complete, 1 might almost say superabundant. 
However, in examining the facts of the case it must be admitted 
that the question was different from that which is at present 
under discussion, in fact in this case there were two minors sub-
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ject to the laws of Lower Canada who without consent of their QUE. 
parents and without any publication of banns whatsoever or any ^7 
dispensation therefrom went to the United States to be married UM2
before a minister who called himself “minister of the gospel” ----
and returned on the following day to their domicile. This Hébfjct 
“minister of the gospel” of the United States could not he one clov.Vikk. 
of the functionaries competent to keep registers of civil status -—
for our province. The question was therefore to determine from ' Urb 
the point of view of competence and of publicity if the marriage 
celebrated outside of I»wer Canada had been performed with 
the formalities usual in the place of celebration, and if the 
parties had not gone to that place with the fraudulent intention 
of evading the law. It was therefore a question of applying art.
135 of the code. Curiously enough the case does not seem to 
have been discussed from this point of view, which, however, was 
the only possible one. The facts above mentioned would make 
it easy to concur in the dispositif of this judgment by simply 
declaring that those two minors who went away without the 
consent of their parents to be surreptitiously married in a 
foreign country, had done so with the fraudulent intent of 
evading the law, which is probably the conclusion to which the 
other two Judges, who have not expressed their personal opin­
ion, had come.

If we go a little further back into the previous jurisprudence, 
we find the case of Laramrc v. Enina, in which the lion. Mr.
Justice Papineau first of all upon a demurrer (24 Lower Canada 
Jurist, p. 235) and afterwards the lion. Mr. Justice Jette on 
the merits (25 Lower Canada Jurist, p. 201) decided that the 
functionary was incompetent in a case almost identical with 
this one. It is true that a different question was raised, viz., 
that Joseph Laramée was a person of feeble mind. There was 
also another question ils to the religion of the woman, but these 
two points were set aside by the final judgment, and the matter 
was treated both in law and in fact as being the marriage of two 
Catholics capable of giving a valid consent who were married 
before a Protestant minister. So that these two decisions are 
absolutely to the point and contrary to the opinion which I think 
should be adopted. The judgment of Mr. Justice Papineau is 
not very long but in it are to be found all the arguments in 
favour of the theory which he has accepted and also the greater 
part of the statutes which have reference to the matter, except 
however, the 14 and 15 Viet, mentioned above, which in my 
opinion throws so much light upon the subject. This judgment 
is based on the special consideration that our law has not 
established a civil marriage but that it only gives civil effects 
to the religious marriage, the religious marriage being the marri­
age properly so called, and requiring to be annulled by the 
ordinary, the civil Court having no jurisdiction to do so.
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It seems to me that the distinction made above between the 
marriage properly so-called, the sacrament and the civil acte of 
marriage should put this theory in its true light. The code has 
certainly not created civil marriage, neither has it been content 
to give civil effects to the religious marriage. The code has leg­
islated upon the civil side of marriage ; it has adopted the min­
isters of the sacrament as functionaries of the civil law, subject 
in this respect to the jurisdiction of the civil Courts. Far from 
declaring that the civil courts are not competent to annul the 
marriage, it has consecrated a whole chapter to establishing the 
causes and to limiting the grounds of this nullity, and the code 
has neither organized nor recognized any religious jurisdiction 
to hear and judge causes of this kind. In order to arrive at the 
same conclusion, the Hon. Mr. Justice Jette goes to the origin 
of our legislation on the subject, acting on the theory that one 
of the most certain methods of understanding a law is to go 
hack to its origin, to consider the circumstances which produced 
it and to take into consideration those circumstances which 
might modify it; in short, to fall back upon history. If it can 
be said with Lord Herschell in the ease of The Bank of England 
V. Vagiiano, [1891] A.C. 107,144, cited by Mr. Justice Archibald, 
that it is a had method of interpretation

to Htart with inquiring how the law previously stood, and then, 
assuming that it was probably intended to leave it unaltered, to see 
if the words of the enactment will bear an interpretation in conformity 
with this view.
This opinion has application to the present case when; the 

articles of the Code concerning the competency of a civil func­
tionary to perform marriage are so clear that there is no possi­
bility of serious doubt.

It is a rule, acknowledged to he absolute in the interpretation 
of laws as in the interpretation of contracts, that anything which 
may have been agreed upon or declared before the final contract 
which makes the law for the parties or before the law which has 
come into force, cannot be invoked as against this contract or to 
contradict that law. Moreover this is expressly declared by 
art. 2f>13 of the Civil Code;—

The laws in force at the time of the coming into force of the Code 
are abrogated in all eases where the Code contain» an express pro­
vision upon the particular subject of any such law.
In face of this article and of the express provisions of the 

code as to the competence of a civil functionary to perform 
marriages, provisions which are both clear and complete, I do 
not believe that it is necessary to consider the old law, or to have 
recourse to the study of the circumstances in which the country 
found itself at the time of the passing of the code, cither to con­
tradict these articles, or to do away with their effect.

Leaving to these provisions all their legal force, I am there­
fore of opinion that I must declare the marriage of the parties
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in this case both valid and indissoluble from the point of view 
of the civil law. But the opposant to the judgment, tierce- 
opposant es qualité, has gone much further than this first con­
clusion, which is the only essential one to her cause. She has 
asked for a judgment annulling the religious decree, which pre­
tended to annul this marriage, and also annulling the decree 
“Ne Temcre” upon which the religious decree is founded, and 
this, not only from the point of view of the civil law, hut even 
as a religious ordinance. Considering first the decree of the 
Ordinary, she has shewn that it is contrary to the essential 
element of all judicial procedure, viz., that she, the defendant 
in the case, was not summoned to reply to her husband’s petition 
asking that the marriage be annulled, and that she was not heard 
upon the subject. She then points out that this decree is based 
exclusively upon the decree Nc Tcmcre, proclaimed by the con­
gregation of the council on the 2nd of August, 1907, and pub­
lished in the Diocese of Montreal, by circular of 16th March, 
1908, and she contends that this decree is unjust, oppressive, 
contrary to public order, to good morals, and to the welfare of 
the country, that this decree is not purely and simply a religious 
ordinance, a rule without binding effect, except upon the con­
science, but that the real intention of the authorities who drew 
up the decree was to give it civil effect, that the religious 
authorities of this Diocese have endeavoured and still endeavour 
to give it that civil effect by pretending to annul marriages, in 
general, absolutely of their own authority, upon grounds 
exclusively based upon this decree, just as they have done in the 
present case. In order to establish the intention to give civil 
effect to the decree, counsel for the defendant have cited para­
graphs 2 and 3 of art. 11 of the decree, where it is declared that 
these laws will apply in ease of mixed marriages if there has 
been a dispensation allowing them to be celebrated, but that they 
shall not apply to non-Catholics who marry among themselves. 
The defendant even complained with a certain amount of indig­
nation of the first paragraph of art. 11 which takes away from 
those who have been baptised in the Roman Catholic religion 
or who have been converted to it, the power and the right to 
leave it at any time, and this contrary to the liberty of religion 
and freedom of conscience.
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Other points of secondary importance have also been brought 
to the attention of the Court. I did not think it necessary to 
consider these points because they can only be of slight import­
ance from a judicial point of view and are to be considered 
rather as religious or political polemics. The defendant was 
even shocked by the words “law” and “legislation” used by the 
decree, by the circulars of promulgation and by the comment­
aries of the ecclesiastical authorities. I think it necessary to
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QUE- call to the attention of the brilliant counsel for the opposant that 
g" Q they have misunderstood the intention and the effect of this 
1012 ordinance. That which has been treated as an affirmation of 
-—- authority in civil matters to be found in the decree is nothing 

llf.HhKr more than a matter of style. Roman Catholicism is a matter of 
Clouàtkk. tradition ; its principles, its habits, its education are impregnated 

Ch>r—u j with tradition ; everything is immutable; invariability is one of 
the strongest proofs that can he shewn in support of the in­
fallibility of any doctrine, hence it is not surprising if the very 
language used has kept the form of other days. The whole mis­
understanding is there and it seems to the Court comparatively 
easy to put an end to it.

If the article in question is understood as having this ten­
dency to affirm civil authority in the ordinary language of our 
times, it is easily seen that what is meant to he said is simply 
that the decree in question shall only lie binding for catholics and 
as catholics only. That is to say, that the only authority laid 
claim to by this decree is a spiritual authority over the members 
of the Roman Catholic church; moreover it is in this sense that 
the article has been interpreted by well-meaning dignitaries of 
the Catholic Episcopate and the learned counsel for the defend­
ant have only to glance at the newspapers of the last few months 
in order to convince themselves of this. It is not the function 
of this Court to follow them upon this ground or even to direct 
them towards it. • Personally I cannot believe that the Roman 
Catholic Congregation which decreed this law had the serious 
intention to give it any civil effect whatsoever. Whatever this 
intention may have been, it is not the duty of the Court to look 
for it; it is sufficient for the purposes of this ease to declare 
for the reasons which have been already analysed in the judicial 
consideration of the question, that this decree is absolutely 
without any effect ns regards the civil celebration of the marriage 
in this case, or rather, as regards the qualifications of the func­
tionary before whom the consent to be married was given.

This view would be the correct one, even adopting the theory 
of those who wish to give to art. 127 of our code some bearing 
upon these matters, since, even in this case, and according to 
the same authorities this article could only give civil effect to the 
religious regulations existing at the time of the codification. 
This is only a religious decree, very wise in many of its disposi­
tions, but only binding upon the conscience of the members of 
the Roman Catholic church, and, as such, is absolutely outside 
of the jurisdiction and competence of this Court. The exis­
tence and exercise of Catholicism even to its fullest extent, with 
all its spiritual absolutism must be respected. These rights are 
founded not only upon the goodwill of the legislators but upon 
the faith of the most solemn treaties and charters. The Courts
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have no jurisdiction in the matter and it may be added without 
being wanting in respect that even the legislator would not dare 
to touch upon it, for this would be to violate the faith of treaties 
and the law of nations.

As for the decision of the Ordinary, it has the same force 
but no more than the decree Ne Tenure upon which it is based. 
It is not necessary in my opinion to examine this document from 
a judicial point of view. Considered in the light in which it is 
placed by the consideration which has just been made of the 
case, this decree confines itself to declaring that there was no 
catholic religious marriage, a fact which was already sufficiently 
clear, and counsel for the opposant should be able without much 
effort to admit its validity. One of the consorts having thought 
right to lay the ease before the Ordinary this question is settled 
for them, saving appeal, if any exists within this same jurisdic- 
ion, but there is no longer the “appel comme d'abus" before the 
civil Courts. This recourse has disappeared at the same time 
as the “officialité" having power over civil matters, and at the 
same time as the state religion which was the source, cause and 
origin of these two jurisdictions. It is only in this sense that one 
must interpret the dictum of the Privy Council in the case of 
Brown v. La Fabrique de Notre Dame, L.R. (> P.C. 157.

The bishops have over their flock the powers which the dis­
cipline of their church gives to them in matters of conscience. 
Their decisions, given within the limits of this jurisdiction, are 
res judicata for the civil Courts.

For the reasons mentioned above I annul the judgment of the 
23rd March. 1011, and declare the marriage of the said Kugene 
Hébert and Dame Emma Clouâtre, celebrated on the 14th July, 
1008, before the Rev. William Timberlake, under the authority 
of a license dated the 0th July, 1008, good and binding in law; 
declare that the decree proclaimed by the Congregation of the 
Council of the Roman Catholic Church on the 2nd August. 1007, 
commencing with these words, “Ne temcrc Inirenturhas no 
civil effect upon the said marriage; that the decree of the ordi­
nary of the Diocese of Montreal, 12th November, 1000, filed in 
this case by the plaintiff has no judicial effect in the said ease ; 
and dismiss the opposition of the defendnnt-opposant and of the 
tierce-opposant es qualité, as to the other conclusions therein 
mentioned. Each party will pay its own costs, dating from the 
two inscriptions of the defendant-upposant and of the tierce- 
opposant es qualité bearing date respectively the 5th day of 
December, 1011.

Opposition maintained and default 
judgment annulled.
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ALTA. Dallas V. PRINGLE v. P. 0. DWYER and The Northern Investment
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Agency, Ltd.

Alberta Supreme Court, Stuart, Shumans, and Walsh, JJ. October 4, 1912.

Oct. 4. 1. Action (fill D—(10)—Joinder—Claim against purchaser of land
AND AGENT EFFECTING SALE—ALLEGATIONS OF FRAUD.

Where a vendor seeking rescission of on agreement for the sale of 
lands is unalde to ascertain the exact legal relations existing between 
the two defendants against whom lie makes his claim alternatively and 
pleads that lie was induced to sign the agreement of which he asked 
the rescission by the fraud of both defendants, one of the defendants 
being a company dealing as real estate agents which had acted as 
agents for the vendor and the other defendant being the person in 
whose name the land was purchased, who was also vice-president of 
the defendant company ; the cause of action is a single one. viz., the 
breach of trust arising out of the alleged fraud, and the statement of 
claim is not irregular as for misjoinder of two causes of action.

f.N'mur//iirm'fc V. Hannay, [18941 A.O. 494. 10 Times L.R. 049, fol­
lowed; Thomas v. Day, 4 D.L.R. 238. distinguished ; I'hosphatc Sneer- 
ayv <’o. v. liait mont. 5 Ch. 1). 394. and Kerr on Fraud and Mistake. 
14th ed., 412, specially referred to.]

2. Pleading (filIP—290)—Averment of fraud—Omission to use word
“fraud" in pleading fraudulent transaction.

In an action for the rescission of an agreement for the sale of lands, 
and the return of moneys retained by the defendant, allegations of 
fraud are sufiieiently made without actual mention of the word 
“fraud” in the statement of claim, where the allegations, if sustained, 
shew that the defendants were guilty of the perpetration of a fraud 
on the plaintiff.

[Marshall v. Staden, 7 Hare 728, 19 L.J. Ch. 57, 08 English Rop. 
(Reprint) 177. followed.]

3. Election of remedies (fil—4)—Separate torts—Joinder not per

Two or more distinct causes of action for separate torts cannot 
projierly he joined in one action ; if joined the plaintiff must elect 
against which defendant he will proceed.

[ E'linger v. McDougall, 2 A .L.R. 345 ; Xyblett v. Williams, 0 Terr. 
L.R. 200; Saddler v. Créât West Railway, [1890] A.C. 450; Thomp 
son V. London County Council. [1899] 1 Q.B. 840; Hinds v. To ion of 
liairie, 6 O.L.R. 650, followed ; see also Underhill on Torts, 9th ed.. 
49. 50a.]

Statement This was an appeal from an order of the Chief Justice 
whereby the plaintiff’s claim was ordered to he stricken out 
and it was ordered also that the plaintiff elect which of the 
defendants he wishes to proceed against or that he elect which 
cause of action he wishes to prosecute against either or both 
defendants. The plaintiff in his statement of claim alleged as 
follows :—

1. The plaintiff purchased lot 158 in river lot 6, in the city of 
Edmonton, in the Province of Alherta, as the same is shewn on the 
map or plan of record in the land titles oflice for the North Alberta 
land registration district as plan “F" from McDougall & Seeord, 
Ltd., of the said city of Edmonton, by agreement of sale dated the 
25th day of January, 1911.
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2. The defendant, the Northern Investment Agency, Ltd., carrier 
on the business of a real estate agent in the said city of Edmonton. 
The defendant P. O. Dwyer is the vice-president thereof and an 
officer active in the business of, and in the direction of the affairs of 
the said defendant company, and shares in the commissions received 
by it for sales of land.

3. A short time prior to the 20th day of June, 1011, the plaintiff 
listed the said lands with the defendant company as his agent for 
the purpose of sale.

4. At or about the time of listing the said land as aforesaid, the 
defendant Dwyer was active in the business of the defendant com­
pany and dealt and consulted with the plaintiff ns an officer of the 
company in the matter of the said land as one interested in the 
agency and having the position as ap *nt for the sale of the said land, 
and the plaintiff so dealt and consulted with the said Dwyer by 
reason of the latter's position and connection with the defendant 
company and with the said agency.

5. On or about the 20th day of June, 1011, the defendant the Nor­
thern Investment Agency, Ltd., represented to the plaintiff that the 
land in question had been sold by them to a purchaser whose name 
the defendant, the Northern Investment Agency, did not disclose to 
the plaintiff, alleging as a reason therefor the fact that the alleged 
purchaser was purchasing other lots in the said city of Edmonton 
and did not wish the fact that he was buying certain property to be 
known at that time.

6. The defendant, the Northern Investment Agency, Ltd., further 
represented to the plaintiff that the alleged purchaser would not pur­
chase the said lot unless he could pay cash in full for the said lot, 
and that McDougall & Secord, Ltd., the registered owners, refused 
to accept payment of the amount unpaid to them under the said 
agreement of sale of the said lot unless there was paid to them at the 
same time a bonus of $400.00.

7. At the time of the said representations the said defendant com­
pany forwarded to the plaintiff an assignment in blank of the aforesaid 
agreement of sale, which assignment is dated on or about the 20th 
day of June, 1911.

8. On the faith of the aforesaid representation* the plaintiff exe­
cuted the said assignment in blank and forwarded it to the defen­
dant company, and instructed them to deduct from the amount of 
the purchase price the said sum of $400.00 stated by the defendant 
company to be the bonus required by the said McDougall & Secord, 
Ltd., as aforesaid.

9. The said Northern Investment Agency, Ltd., deducted the said 
sum of $400.00 out of the purchase price and also the sum of $475.00 
which they charged as commission upon the sale.

10. The defendant the Northern Investment Agency, Ltd., did not 
sell the land in question to a bond fide purchaser but sold it to the 
said defendant, P. O. Dwyer.

11. The defendants did not disclose to the plaintiff the name of 
the purchaser, but on the contrary, made every effort to conceal 
from the plaintiff the name of the purchaser.
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Dwyer, in fact purchased the said land for the benefit of the defen­
dant, the Northern Investment Agency, Limited.

13. The defendant Dwyer did not, nor did the defendant company,
Pbînqi.e
Dwyer.

nor did any one pay to the said McDougall & Secord, Ltd., or to any 
other person, the amount unpaid under the said agreement and did 
not pay to the said McDougall & Secord, Ltd., or to any person the

Statement said sum of $400.00 or any other sum ns a bonus or otherwise; nor 
did the said McDougall & Record, Ltd., ever require or stipulate for 
such bonus or for any bonus as represented by the defendant com­
pany to the plaintiff.

14. The defendant Dwyer has obtained the benefit of the said sum 
of $400.00 obtained or retained from the plaintiff in the manner 
above set out.

15. In the alternative to the plaintiff’s claim as to the liability of 
the said Dwyer as an officer of the defendant company, the plaintiff 
says that the defendant company, unfairly to the plaintiff, acted as 
the agent and in the interests of the defendant Dwyer in obtaining 
the said sum of $400.00 and the said land for the said defendant 
Dwyer and made the representations as aforesaid on behalf of, and 
for the benefit of, and ns agent of the said Dwyer.

16. The plaintiff as soon as he became aware that the said Dwyer 
was the purchaser of the said land, informed him that lie rescinded 
the sale thereof and at once filed the caveat against the said land to 
protect his interests.

17. The plaintiff has offered and is still ready and willing to repay 
to the said Dwyer the money which he has received as the purchase 
price of the said land and any money which the said Dwyer has paid 
to the said McDougall Si Secord, Ltd., on account of the said agree­
ment of sale, but the defendant Dwyer has refused to accept the said 
money or to consent to the said rescission.

The plaintiff therefore claims:—
(n ) Rescission of the said assignment executed by him ns afore 

said and of the sale from him to the defendant Dwyer.
(6) In the alternative judgment against the defendants for the 

sum of $400.00 and interest thereon from the 20th day of 
June, 1911, at the rate of 8 per cent, per annum (the rate of 
interest payable under the said agreement of sale of the said 
land).

(c) Judgment against the defendant the Northern Investment 
Agency, Ltd., for the sum of $475.00 together with interest 
thereon at the rate aforesaid from the 25th day of June, 1911 
(being the date on which the said amount was retained for 
commission).

(d) Damages.
(c) An order continuing the caveat filed by the plaintiff against 

the land in question.
(/) Costs of this action.
(ff) Such further and other relief as the nature of the case may 

require or as to this honourable Court may seem right.

Frank Ford, K.C., for plaintiff, appellant.
C. C. McCaul, K.C., for defendants, respondents.
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Stuart, J. :—I think the only reasonable inference to be 
drawn from the allegations contained in paragraphs 2, 3 and 
4, is that what the defendants the Northern Investment Agency, 
Ltd., is alleged in paragraphs 5, 6, 9, 10 and 11, to have done 
were done by that company through the defendant Dwyer as the 
agent of the company, which, of course, could only act through 
an agent. If the allegations contained in the statement of 
claim are true then the defendant company through its agent 
Dwyer and the defendant Dwyer himself were guilty of the 
perpetration of a fraud upon the plaintiff. It is not necessary 
to use the word “fraud” in order to make sufficient allegations 
of fraud. See Marshall v. Stadcn, 68 English I?ep. 177, 7 Hare 
728, 19 L.J. Ch. 57. It is true that the plaintiff in paragraph 
15 pleads alternatively that the company who was his agent 
acted also as an agent for Dwyer in whose name the purchase 
was made but when we read paragraph 12 wre sec that there 
is an allegation that Dwyer really bought for the benefit of the 
company.

It is clearly a case where the plaintiff cannot possibly know 
what the exact legal relations between the company and its 
vice-president may have been in respect to the transaction. It 
is obviously open to the twro defendants to represent those re­
lations in any aspect they choose ; and the plaintiff has en­
deavoured by his alternative allegations to cover both possible 
aspects. Hut, in my view’, that is only a matter of detail. The 
statement of claim does plainly assert that a fraud was com­
mitted on the plaintiff in which both defendants participated 
and from which both defendants derived benefit.

ALTA.

sTc!
1912

Now it is true that the plaintiff claims a rescission of the 
agreement obtained in Dwyer’s name and also a return of the 
two different sums of money but it seems to me to be impos­
sible to call each particular item of specific relief to which the 
plaintiff may be found entitled a distinct cause of action. No 
doubt the decision in Smurthwaite v. Hannay, [1894 J A.C. 
494, 10 Times L.R. 649, does prevent the joinder of distinct 
causes of action against different defendants in one suit. A 
number of other decisions were also quoted to us in which the 
same principle was enforced. But it is noteworthy that in 
nearly, if not quite all of them, the cause of action was a pure 
tort, such as libel, trespass or negligence or the like as in Edin­
ger v. McDougall, 2 Alta. L.R. 345; Nyblett v. Williams, 6 Terr. 
L.R. 200; Sadler v. Great West Railway Co., [1896] A.C. 450, 
65 L.J.Q.B. 462; Thompson v. London County Council, [1899] 
1 Q.B. 840, 68 L.J.Q.B. 625, and Hinds Town of liarric, 6 
O.L.R. 656.

These were all common law actions.
29—0 D.L.B.
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I placed my property in your hands for sale, you were my agent 
and were therefore a trustee for me, you bought the property for 
yourself or for your chief officer, your vice-president the defendant
Dwyer. In effect he was also my agent as you could only act through 
an agent and you acted through him. You took from me a com­
mission. You, through him, represented to me that I had to make a 
payment of $400 for a certain purpose and you retained that out 
of my moneys with which you were entrusted though you never made 
such a payment. Whether you or he have that $400.00 I do not 
know, and cannot know, till the case is tried. But I want that whole 
transaction set aside and a refund made of my moneys which you 
have misappropriated. Whether you the company, or you the com­
pany’s vice-president and agent, have those moneys 1 do not know 
hut whichever of you have them I demand them back.

To my mind it is absurd to say that there are here two 
causes of action. All cases of libel, trespass, negligence, result­
ing in physical injury, are beside the question. There is only 
one cause of action, viz., the breach of trust, the fraud alleged 
to have been committed. The retention of a commission and 
the retention of the $400 may, no doubt, be separate items of 
wrongful advantage alleged to have been gained by the agents 
of the agents’ agent, Dwyer, by means of the alleged fraudulent 
conduct but that does not create two separate cause of action. 
In Kerr on Fraud and Mistake, 14th ed„ p. 412, it is said:—

All persons who lend themselves to a fraud and receive money from 
the defrauded party may lie made parties to an action to set aside 
the transaction and to recover the moneys they have received. . . .
So also a man who has been guilty of a fraud in concert with one of 
several trustees may be joined in an action against the trustees gen­
erally. All persons concerned in the commission of a fraud are to Ik* 
treated as principals. No person can be permitted to excuse himself as 
the agent or servant of another.

See Phosphate Sewage Co. v. II art mont, 5 Ch. D. 394, and 
Weir v. Bell, 3 Ex.D. 248.

I think in taking this view it is not necessary for us to over­
ride the decision in Thomas v. Day, 4 D.L.R. 238, because there, 
there was a joinder of an action against a trustee for an ac­
count, which was originally a common law as well as a chan­
cery action, with an action to set aside a conveyance by tin* 
trustee for fraud.

It is, perhaps, unnecessary to add that although I have used 
the word fraud a good many times that word refers only to 
allegations which are yet to be pro , *n and which may never 
be proven.
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The appeal should be allowed with costs, the order vacated ALTA, 
and the original application dismissed with costs in the cause s c 
to the plaintiff. !912

Simmons, and Walsh, JJ., concurred.

Appeal allowed.

I’rinole
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PARK v. SCHNEIDER. ALTA.

Alberta Supreme Court, Harvey, C.J., Scott, Simmons, and Walsh, JJ. S. C.
October 4, 1912. 1912

1. Evidence (8 IVG—422)—Depositions—Foreign commission—Vbb at Oct.4. 
trial—Physical inability to attend—Fraudulent notes—As­
sociation WITH FRAUDULENT PAYEE—SUSPICIOUS CIRCUMSTANCES.

Where an action is brought on a promissory note made by the de­
fendant to a payee who endorsed to the plaintiff, and an application 
is made to the trial Judge by the plaintiff to use at the trial his own 
evidence, taken upon commission on an examination for discovery 
out of the jurisdiction, leave having been given to have the evidence 
taken ns for use at the trial, subject to any order to Ik* made by the 
trial Judge as to its admission, the trial Judge may properly examine 
and consider the testimony so taken on the commission as well ns the 
affidavits for and against the application and if fraud vitiated the 
original transaction and many other similar ones in which the plain­
tiff admittedly was, and with knowledge of the fraud is now con­
tinuing to Ik*, a beneficiary associated with the fraudulent payee of 
the note in question and of similar notes, the court may, in its 
judicial discretion, refuse to admit such depositions, even agiinst 
strong affidavits of physical disability preventing his attendance at 
the trial.

[He Hoyae, Crofton v. Croft on. 20 <’h. I). 700, 4t$ L.T. 522; Berdan v. 
Orcrmcooil ( ISSU). 20 Ch. I). 7fi4«. 40 LT. 524m; Peters v. Pcrraa 
(1908), 1 Alta. I..R. 1 and 201. and Peters v. Pcrras, 42 Can. S.C.R. 
244. referred to.]

2. Evidence (6 IVG—122)—Depositions—Commission—Use at trial— 
Physical inability to attend—Ik alleged material evidence
PROVABLE OTHERWISE—PLAINTIFF’S REMEDY AGAINST PAYEft—JUDI­
CIAL discretion—Suspicious circumstances.

In an action on a promissory note made by the defendant to a 
payee who endorsed to the plaintiff, upon un application bj plain­
tiff to use at the trial his own evidence (taken on an examination 
for discovery, leave having Ihk*ii given on such examination to have 
the evidence taken as on a commission for u*e at the trial, subject 
to any order in iesjK*ct to the use thereof which the trial judge might 
make, the trial judge, on the motion, while giving due weight to strong 
affidavits of physical inability, will, in his judicial discretion, consider 
whether plaintiff has an adequate legal remedy for the recovery from the 
payee upon his endorsement of the note, the obtaining of which from the 
defendant maker was tinged with fraud, particularly where the plaintiff 
with knowledge of many such fraudulent notes continues to associate 
himself with the payee by buying from him notes of other makers 
similarly obtained and tinged with fraud.

|Cock V. Allcock and Co., 21 Q.B.D. 178; Hunt v. Roberta (1892), 
9 L.T. 93, referred to.]
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3. Evidence (g 1VG—422)—Depositions—-Commission—Use at trial— 
Physical inability to attend—Proving by other witnesses 
—Suspicious circumstances.

Upon an application to use at the trial the evidence of the plain 
till" taken on a commission, upon the ground of physical inability to 
attend, the fact that phiintilf is associated with a fraudulent payee 
of the note sued upon, and can introduce hi.s alleged material evid­
ence through licit fraudulent payee, will be considered by the ni.il 
Judge on the motion.

[Berdan v. (ireemcood ( 1880), 20 Oh. I). 704m, 40 L.T. 524n, re­
ferred to.]

Appeal by the plaintiff from the order of Stuart, J., at the 
trial, refusing the application of the plaintiff to use his evid 
cnce taken on an examination for discovery, leave having been 
given on such examination to have the evidence taken as on a 
commission for use at the trial, subject to any order in respect 
to the use thereof as the trial Judge might make, the application 
being supported by affidavits shewing that the plaintiff’s phy­
sical condition was sucli that he could not attend the trial with­
out danger to his health.

The appeal was dismissed with costs, Walsii, J., dissenting.
O. M. Biggar, for plaintiff, appellant.
Frank Ford, K.C., for defendant, respondent.

Harvey, C.J. :—This action is on a promissory note made 
by the defendant for $025, with interest at six per cent, dated 
20th April, 1007, and payable on 1st July, 1908, to McLaughlin 
Bros., and by them endorsed to the plaintiff, who claims to 
be a holder in due course. The defendant alleges fraud in the 
procuring of the note and that he recovered a judgment against 
McLaughlin Bros, in respect thereof in May, 1908, in an action 
begun in November, 1907, and denies that the plaintiff is the 
holder in due course. The plaintiff* in reply admits the fraud 
and the fact of the judgment. This being the state of facts 
under see. 58 of the Bills of Exchange Act the burden is on 
the plaintiff of proving that he is the holder in due course, 
which is defined by sec. 5f> as meaning that he became the hol­
der before the note was overdue and that he took it in good 
faith and for value without any notice of any defect in the title 
of the person who negotiated it.

The plaintiff lives in Columbia, Ohio, and commenced the 
action in November, 1908. It does not appear on the record 
but on the argument it was stated to be the fact that an appli­
cation was made to me on behalf of the plaintiff for a com­
mission to take his evidence for use at the trial which was re­
fused. Subsequently as does appear by the record an applica­
tion was made to me to dismiss the action for want of prosecu­
tion upon which by consent an order was made for the examina­
tion of the plaintiff for discovery with leave to the plaintiff on
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such examination to have his evidence taken as on a commission 
for use at the trial but without the right to so use it at the trial 
unless a Judge should otherwise order. An application was 
made to my brother Stuart to use the evidence so taken at the 
trial supported by affidavits shewing that the plaintiff’s physical 
condition was such that he could not attend the trial without 
danger to his health and perhaps his life. The application was 
refused and this appeal is from that refusal.

There is no absolute right on the part of a party to give 
his evidence or that of any witness otherwise than in open 
Court before the Judge or jury which tries the case, but the 
rules provide that “a Judge may in any cause or matter where 
it shall appear necessary for the purposes of justice make an 
order” for a commission, etc. In He lioysr, Croflun v. 
Crofton, 20 Ch. 1). 760, 46 L.T. 522, Fry, J., refused a com­
mission to take the evidence of a witness on the ground 
that he could not be properly cross-examined under such 
commission. In Berdan v. Greenwood (1880), 20 Ch. I). 
764n, 46 L.T. 524n, reported as a note to the foregoing case the 
Court of Appeal refused to allow the evidence of the plaintiff to 
be taken on commission though it was sworn that his coming to 
the trial might cause his death. The evidence which the plain­
tiff desired to give was that of certain transactions between him­
self and members or officials of the Russian Government. The 
Court, notwithstanding the sworn statements, was not satisfied 
that the plaintiff could not stand the trial without danger or 
that the facts his evidence was required to prove could not be 
proved by other witnesses but the statements made by the 
Judges indicated that even if they had been so satisfied they 
would have refused the commission and the first part of the 
hcadnotc appears to me to be entirely warranted from their 
reasons. It is as follows :—

In deciding upon an application by one of the parties to an action 
for the issue of a commission to take his evidence abroad the Court 
must consider whether having regard to all the circumstances of the 
case, it is necessary for the purpose of justice, and in the interest of 
all parties to the action, and not of the party applying only, that the 
commission should issue. In so considering the matter the possibility 
of the witness not lieing a credible witness must be assumed and re­
gard must be had to the importance of cross-examination before the 
Court by which the case is to be tried, and if the Court is satisfied 
that the non-appearance of the witness in Court would place the 
other parties to the action at a disadvantage the commission should 
not issue, even though the result may lie to prevent the evidence from 
lieing given at all.

Raggallay, L.J., on p. 525, says :—
I think that even in the extreme case, even if the refusal to allow 

the commission might prevent the evidence of the witness from being
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given, yet if the Court was satisfied that the not having that witness 
in Court before the tribunal which had to decide the case would lend 
to injustice to the defendants, the commission ought still to be re­
fused,

and Cotton, L.J., on the same page, says :—
But we must consider not what the plaintiff's case requires, but 

what justice to the defendants ns well as to the plaintiff requires; 
and in such a case as this it is, in my opinion, eminently important 
that the demeanour and precise answers of the witness to the ques­
tions put to him should be seen and heard by the Judge, or Judge and 
jury, who have to decide the case, and that there should be the fullest 
opportunity given to the defendants to cross-examine him, they 
being really only able to do so effectually when the witness is in Court, 
and his demeanour and the way in which he answers the questions can 
be judged of by the Judge and by the jury.

Accepting this statement of the principle upon which tin* 
commission should be allowed or refused, viz., that of justice 
to the defendant as well as the plaintiff, it is important to 
consider what would be the result of allowing or refusing the 
commission evidence. In Peters v. Verras (1908), 1 Alta. L.R., at 
201, the plaintiff was as in this case the endorsee of a note and 
somewhat singularly that note like the one in the present case 
was given to AMcLaughlin Bros, and another somewhat singular 
coincidence is that in that case as in this there was fraud in the 
obtaining of the note and in that ease as in this an application 
was made to have the plaintiff’s evidence given on commission 
but there the similarity ends up to the present for the evidence 
was permitted to be given. The trial Judge, however, was not 
satisfied that the plaintiff had taken the note bond fide, the 
circumstances which were disclosed by the commission evidence 
being such as in his opinion to cast discredit on the statement 
of the plaintiff. On appeal to this Court that judgment was 
confirmed but on a further appeal to the Supreme Court of 
Canada, Peters v. Verras, 42 Can. 8.C.R. 244, it was reversed 
and judgment ordered to be entered for the plaintiff. Although 
that judgment was dissented from by two of the learned Judges 
of that Court it is binding on this Court and makes the law of 
this province on the point involved. The official report of that 
case is found, Peters v. Verras, 42 Can. S.C.R. 244, which is. 
however, only the reporter’s digest of the reasons. I have, how­
ever, before me the reasons given by the learned Judges for 
their conclusions and Mr. Justice Duff, speaking for the major­
ity of the Court, says :—

The sole question raised is the question of fact—whether the ap 
pellant took the note sued upon (which, for the purposes of this 
judgment, may lie assumed to have originated in the fraud of payees) 
in good faith. On that question the onus is upon the appellant.

The whole of the evidence bearing upon it was taken upon com
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mission and the point to Ik* determined is whether the circumstances 
justify the refusal of the Courts below to accept the denial by the 
plaintiff and his brother, who purchased the note for him, of any 
knowledge or information concerning the transaction in which the 
note originated; or any suspicion touching the validity of it. On two 
grounds, with great respect, I am unable, on this point, to accept the 
decision under review. In the first place, on the record as it stands, 
these circumstances relied upon are, in my opinion, wholly insuffi­
cient to support a successful iin|»enchment of the testimony in ques­
tion: and in the second place, there was no notice in the pleadings 
or otherwise shewing the circumstances u|hui which the respondents 
rely ns sustaining or pointing their imputations of had faith ; ami 
no opportunity was given to the witnesses for the appellant to explain 
or to qualify the facts or conduct on which the respondents mainly 
based their attack upon the veracity or honesty of those witnesses.

I quote this boon use in the official report only one ot* the 
grounds appears to 1m* given, and that too not with the clearness 
of the words of Mr. Justice Duff.

Now, applying the law as laid down there, I am unable to 
come to any other conclusion than that this evidence being 
taken on commission if the plaintiff has stated that he acted in 
good faith and had no notice of fraud the trial Judge must ac­
cept that as an established fact unless the facts or circumstances 
which would tend to east discredit upon it are such as have been 
notified to the plaintiff by the pleadings or otherwise as being 
relied on by the defendants for that purpose. 1 do not quite 
understand what is meant by an opportunity being given to the 
witness to explain or qualify the facts or conduct since he was 
being examined by his own counsel who had the opportunity to 
question him about anything, so as to explain anything that 
came out in cross-examination, unless it means that he must have 
such opportunity after it has k*en argued that such facts or 
conduct a re evidence of bad faith, which, of course, could not 
well be unless the witness were present at the trial.

In the defence in the present case no notice is given of any 
facts or circumstances from which had faith is to be inferred 
and it would seem to follow that if it appears by the evidence 
that the plaintiff has distinctly sworn that he took the note in 
good faith and without notice of fraud that would lie conclu­
sive of the fact.

There is no doubt that a Judge seeing and hearing a witness 
give such evidence would 1m* quite entitled to consider, not 
merely the circumstances disclosed, but also the demeanour of 
the witness and his manner of answering the questions and to 
draw a conclusion from them the reverse of what the witness 
swears to. Such king the powers of a trial Judge when the 
evidence is given before him it is evidence that the defendant 
would be placed at great disadvantage if he could not have the
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R it would he an injustice to him to allow the plaintiff’s evidence
1912 t° be given on commission, and as the above case points out,
-— justice to him is as important as justice to the plaintiff if not
1 auk indeed more so. It is argued, however, that the refusal will he

SeiiNKiuKu. an absolute denial of justice to the plaintiff as lie will simply
iiamTi'j *,AV<‘ to abandon his claim.

The evidence taken on my order was rend by the learned 
Judge Im'Iow though not put in by the plaintiff’s counsel who 
objects to its having been used or to its being used now. It is 
to he observed, however, that the examination was by the terms 
of the order primarily one for discovery though permitted to he 
taken in such a way that the plaintiff could use it by leave of a 
Judge. The defendant, however, does not require the leave of a 
Judge to use it either at the trial or on any application (see rule 
224) and as he wishes it to he used he has a right to have it 
read.

It appears from the plaintiff’s examination that he has been 
for some time and is still purchasing notes from McLaughlin 
Bros., that they are still liable to him on the note sued on in 
this action, and that they are iall.v able to pay. It is 
clear, therefore, that even though he might be deprived of his 
right to make the defendant pay something which could not he 
recovered from him except on the principle of protecting an 
innocent person he can recover the amount of his claim from 
McLaughlin Bros., who, if the defendant paid it to the plaintiff, 
would he liable to reimburse him. Such a result it appears to 
me would be one of substantial justice to all parties and would 
work no injustice to the plaintiff though possibly depriving him 
of his remedy against the present defendant. However, 1 am 
not satisfied after reading the affidavits and what the plaintiff 
in his examination states as to the condition of his health that 
he would be unable to attend the trial. In licrdan v. Green­
wood, 4ti L.T.N.S. 524n, 20 Ch.I). 7(>4n, the evidence was that 
the crossing from France to England would produce sea-sick- 
ncss which might cause syncope which would probably end in 
death. The evidence in the present ease is no stronger than it 
was in that case. The aflidavits of the medical men and of tin* 
plaintiff himself state very distinctly, as in that case, that it 
would be dangerous for the plaintiff to make the journey hut 
from the cross-examination it appears that the plaintiff—a man 
of 48—is transacting his regular business as a banker, that his 
general health is fair but that his powers of locomotion are re­
stricted by an affection of the spinal system as well as the joints 
of the knees and shoulders so that he uses a cane and is unable 
to walk more than a square or two at a time, in addition to 
which he also suffers from asthma. With that evidence before

1
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me 1 find myself quite unable to say that 1 am satisfied that the 
plaintiff cannot attend the trial, so that in this respect I find no 
distinction even in fact between this case and llcrdan v. Green­
wood.

The only other suggested ground of distinction is that in 
that case the facts desired to be established by the plaintiff's 
evidence could he established hv other evidence. Now, can it be 
said that the only way in which the good faith and knowledge 
c can be established is by his own evidenceT There
is no doubt that it would he the most satisfactory evidence and 
perhaps the only absolutely conclusive evidence but surely it 
would not be impossible to prove these facts in any other way, 
f.y., if the endorsee of the note so attached were dead the per­
son through whom the negotiation of the note was affected could 
give evidence of the particulars of the transaction from which 
the Court could infer, at least, in the absence of any evidence 
to the contrary, good faith and want of notice in the endorsee. 
No doubt if the plaintiff were living ami no explanation were 
given of his failure to give evidence himself it would be some 
circumstantial evidence against him but that explanation could 
he given in this ease and in any event 1 have no doubt that the 
plaintiff’s evidence is not the only evidence by which the facts 
could be established. In this respect, therefore, also this case 
is scarcely to be differentiated from the other.

For all the reasons stated 1 am of the opinion that the re­
fusal of my brother Stuart to allow the evidence to he given was 
just and that the appeal should therefore be dismissed with 
costs.
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Scott, J. :—I concur.

Simmons, J.:—An order was obtained herein for examina- 
lion for discovery of the plaintiff, who lives at Columbus, Ohio, 
and the order provided that tin* evidence of plaintiff might he 
taken in chief as though upon a commission to take his evidence 
for use at the trial, but provided that the plaintiff should not 
have leave to use the examination at the trial unless a Judge 
should otherwise order. The action came on for trial before 
me and the plaintiff’s counsel for leave to road the
plaintiff’s evidence taken on commission. This application was 
not supported by any material and was refused by me and I 
enlarged the hearing of the ease until the next sitting, with the 
intimation that the plaintiff’s counsel might then if he wished 
make a substantive application upon proper material. At the 
next sitting of the Court in Edmonton the plaintiff applied to 
Mr. Justice Stuart for leave to use the evidence taken on com­
mission and in support of his n at ion read the affidavits of0

^33B
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plaintiff and two physicians nt Columbus, Ohio, setting out 
plaintiff’s physical condition, and that he was unable to come to 
Edmonton for the trial. Mr. Justice Stuart on this application 
read the depositions taken in Columbus, Ohio, on commission of 
the plaintiff and drew inferences therefrom as well as from the 
affidavits read in support of the application and from admis­
sions by plaintiff’s counsel ami refused the application. These 
inferences were:—

(a) That the plaintiff was holder as endorsee of a note made 
by the defendant to McLaughlin Bros, and hv them endorsed to 
the plaintiff and by a judgment of this Court McLaughlin Bros, 
had obtained the note from the defendant by fraud.

(b) That McLaughlin Bros, had waived protest and were 
liable to the plaintiff on the note and that the plaintiff could 
recover from them.

(r) That he was not satisfied upon the affidavits read that 
plaintiff was unable to come to Edmonton.

(d) The circumstances surrounding the transaction were 
such that it would be unfair to the defendant if the trial Judge 
did not have an opportunity to judge of the credibility of the 
plaintiff unless the plaintiff appeared in person to give his 
evidence.

Plaintiff’s counsel raised no objection on the argument in 
appeal as to the inferences (a) and (6) but took strong objec­
tion to (c) and (d), chiefly relying on the argument that the 
result of the decision to refuse the commission evidence would 
be to prevent the plaintiff giving evidence at the trial ami 
practically proventing plaintiff getting to trial, or, as plaintiff's 
counsel put it on argument: “Whether the plaintiff is to Ik* 
denied justice in this Court by reason of his physical condi­
tion.’ ’

It is <|uite clear that the ground taken by counsel for plain­
tiff is too narrow and that the Judge in determining whether 
he shall grant the application should “consider whether, hav­
ing regard to all the circumstances of the ease, it is necessary 
for the purpose of justice, and in the interest of all parties to 
tin* action.” Berdan v. Greenwood, 20 Ch.l). 7ti4n, 4ti L.T. 
524n, rule 224 Judicial Ordinance provides that

Any party may nt the trial of an action or issue, or upon any
application or motion, use in evidence any part of the examination
(for discovery) of the opposite party.

This was a substantive application and the defendant quite 
properly used the examination of plaintiff on discovery as part 
of his material in opposing the motion. The granting of a com­
mission is a matter of judicial discretion to be exercised ac­
cording to the particular circumstances of each case: Cock v. 
Allcock and Co., 21 Q.B.D. 178.
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Lord Esher, M.R., in ('och v. Allcock. 21 Q.B.D. 178, sovs:
The Court must take care on the one hand that it is not granted 

when it would be oppressive or unfair to the opposite party, and on 
the other hand that a parly has reasonable facilities for making out 
bis case, when from the circuinstances there is dilliculty in the way 
of witnesses attending at the trial. With regard to the ease of the 
plaintiir asking for a commission to examine himself, that also ap­
pears to me to lie a matter of discretion but the discretion will lie 
exercised in a stricter manner, and the Court ought to require to lie 
more clearly satisfied that the order for commission ought to tie

ALTA.
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Hlmmuns, J,

In Berdan v. Greenwood, 20 Ch.I). 764», 46 L.T. 524», be­
fore Bnggallny and Cotton, L.JJ., on an appeal from an order 
of the Divisional Court of the Exchequer Division, Baggallay 
says :—

What therefore the Court or Judge is called upon to adjudicate 
on, or rather to consider, in a matter of this kind, is whether it Is 
necessary or whether it appears to the Court to lie necessary, for the 
purposes, of justice, to so direct. Of course, for the purposes of jus­
tice, does not mean in the interest of either party to the litigation, 
but in the interest of all parties to the litigation.

The application then under consideration shewed that the 
application of the plaintiff was supported by evidence that lie 
lived in France and was suffering from fatty degeneration of 
the heart and that crossing from France to England produces 
sea-siekness and that sea-sickness might cause syncope pro­
bably causing his death.

The Lord Justice Baggallay observes :—
Now, of course, if that were the only question to be considered, and 

the evidence shewed that state of circumstances to exist, it could 
perhaps hardly lie said that justice required that the plaintiff should 
be compelled to come over at the risk of his life to give evidence in 
support of his ea*e. At any rate it would he a prim A ftu-iv case in 
his favour that instead of coming over to this country, he should give 
his evidence on commission. Hut as I have said we must regard the 
interests of justice, the interests of the defendants as well as the 
interests of the plaintiff, and of course when we consider that we 
must consider the nature of the issues which are raised by the plead­
ings. . . . Now, certainly, the alleged character of the services rendered 
in respect of which the commission is claimed is suggestive of very 
considerable doubt as to whether those particular services have been 
rendered and as to how they have been rendered. One can very well 
imagine the extreme importance it must he to the defendants in a 
claim of this kind to have the fullest opportunity of thoroughly in­
vestigating and testing by cross-examination the witnesses who are 
called to prove those services were rendered. ... As I say the 
fact that the case is to Ik* supported mainly by the evidence of the 
plaintiff himself when it appears so very probable that other wit­
nesses could Ik* called to establish the fact, if fact it he, makes it still

■*
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ALTA. more important that those who arc to be affected by the decision of
the ease should lmvc an opportunity of fully cross-examining the wit- 
nesses in the case before the tribunal which is to decide upon it.

----  The Lord Justice further observes that we must assume the
Park possibility of the witness sought to be examined not being a 

Schneider. credible witness.
Bimmônè j I*1 Vrofton v. Crofton, 46 L.T. 522 [lie Boifsc, Crofton v.

Crofton, 20 Ch.D. 760], to which is appended as a note the case 
above referred to, Berdan v. Green wood, 46 L.T.R. 524n, Fry, 
J., says in regard to an application for a commission to issue 
to the French Court to examine one Gautier who declined to 
make an affidavit or to appear before a commission of more 
ordinary description: “I have not the least doubt that it would 
discharge its duties in the best way but the habits and practice 
of the French Courts are different from ours and a stringent 
cross-examination of the witness would alone be satisfactory 
to me.”

The examination for discovery of the plaintiff which was 
used by defendant in opposing the application discloses that 
the plaintiff had been purchasing notes from McLaughlin Bros, 
for a number of years and that a considerable number of these 
were contested on the ground of fraud. It seems to me the de­
fendant has a very strong case indeed for his plea that in his 
interest it is necessary that the trial Judge should see, hear and 
observe the witness, and have this material assistance in judging 
of his credibility.

The plaintiff’s ground that he will be practically denied the 
right of getting to trial is not one that he can urge very 
strongly yet. Surely McLaughlins can give evidence of the 
transaction in regard to the note. lie lias not availed himself 
of his admitted opportunity to sue them and recover, although 
that would not entail the trouble of travelling to a foreign 
country.

The defendant is not going far afield when he suggests that 
there may be collusion between McLaughlins and the plaintiff 
and that the plaintiff may be using a subterfuge in order to 
avoid personal evidence at the trial. The Judge before whom 
the application was made was not salisfied that it was physically 
impossible for him to come by easy stages. The Court of Ap­
peal does not readily interfere with the exercise of the discretion 
of the Judge who hears the application: Hunt v. lioberts (1892), 
9 T.L.R. 92. The plaintiff admits that he knew the notes were 
taken by McLaughlin Bros, on payment of horses sold by them, 
and that lie expects to make more money from McLaughlin 
Bros, in the future and says, “and I do not want to kill the 
goose that lays the golden egg.” I can not refrain from ob­
serving that Mr. Park seems to be a very energetic business man
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notwithstanding the severe physical ailments which he says pre­
vent him from travelling. From whatever standpoint one views 
this application so many suspicious circumstances arise that it 
seems of the utmost importance that the trial Judge should have 
plaintiff’s evidence in person. He makes a business of pur­
chasing notes of makers who admit, in this Court at least, the Schneider.
fraudulent obtaining of same and he declares he hopes to con- 0,---- ,
tmue purchasing these notes although he must reasonably ex­
pect that the makers will in many cases contest their liability, 
lie admits the endorsers are good and he can recover from them 
but elects his remedy against the maker who lives in a foreign 
country and a considerable distance from plaintiff’s home. Ilis 
illness, he wishes us to believe, docs not interfere with the busi­
ness of buying these foreign notes and conducting litigation in 
a foreign country to recover but does not permit of travelling.
His allegations in this regard might be true, but surely they 
arc properly to be scrutinized very closely and surely he should 
not expect to obtain the concession of being relieved from the 
necessity of allowing the trial Judge to form an opinion of his 
credibility from his personal demeanour until he has at least 
exhausted his other remedies.

The application should be dismissed with costs.

ALTA.

S. C. 
1912

Walsh, J. (dissenting):—Two elements concur in support wai*.j. 
of the plaintiff’s application which, in my opinion, make it irre­
sistible.

The first of these is that his evidence is not only material 
but absolutely indispensable to the fair and proper trial of the 
action. Without it he cannot possibly succeed. The note was 
admittedly affected with fraud in the hands of the payees. The 
onus is therefore on the plaintiff to prove that lie is a holder in 
due course. Some of the facts which go to make him so could 
undoubtedly be established by the evidence of the payees if 
such facts exist, although their evidence would rest under the 
very disadvantage, of which so much was made in support of 
the order appealed from, of being taken under commission.
But how they or any one but the plaintiff could prove that h<? 
took it in good faith and without notice of the fraud is some­
thing that I cannot imagine. If the evidence offered to satisfy 
this onus consisted simply of that of these men who are the only 
parties other than the plaintiff who it is suggested can give it. 
counsel for the defendant would undoubtedly in the proper dis- 
eharge of his duty move for the dismissal of the action and I do 
not see how his motion could be refused.

The other element is the plaintiff’s physical inability to 
come to Alberta from his home in Ohio. The evidence satisfies 
me that he cannot come. He and two physicians swear unre-
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servedly to a state of health on his part which is absolutely pro­
hibitive of this journey. 1 did not understand Mr. Ford on the 
argument to seriously question the accuracy of their statements. 
At any rate no material is filed in contradiction of them. The 
defendant was represented by counsel on the plaintiff’s examin­
ation in Columbus, at a time when it was known that an appli­
cation would be made for leave to use the same at the trial on 
the grounds now urged. If his physical condition was otherwise 
than as sworn to by himself and his physicians, some evidence 
of that fact would undoubtedly have presented itself to the 
examining counsel and affidavits meeting those filed by the 
plaintiff could easily have been procured. I have no doubt 
but that if applied for by the defendant an order could and 
would have been made compelling the plaintiff to submit himself 
to a physical examination at the hands of any medical man or 
men of the defendant’s selection, hut no such application seems 
to have been made. The entire absence of anything advanced 
by the defendant even by way of suggestion to cast doubt upon 
the accuracy of the sworn statements upon which the plaintiff’s 
application rests leaves us no choice but to accept them as true. 
That being so there is not, in my mind, any doubt whatever but 
that it is a physical impossibility for the plaintiff to come to 
this country.

In short then the plaintiff cannot have his case fairly and 
properly tried, and in fact will not, I think, even attempt to 
have it tried at all, unless he is in a position to give in evidence 
his own testimony and this, through physical infirmity, he is 
not and never will be able to give viva vocc in this country 
And under these circumstances it is suggested that he should 
not be allowed to give his evidence under commission. And 
why f

The strong argument is that it would be an injustice to the 
defendant that a witness so important as the plaintiff is, should 
give his evidence otherwise than under the eye of the Judge 
who tries the case, as it is essential that he should have an 
opportunity to observe his demeanour and thus be able the 
better to give to his testimony its proper weight. Well, all 
commission evidence is subject to the same objection, but an 
order goes almost as a matter of course upon the usual proof 
for the examination under commission of a mere witness re­
sident beyond the jurisdiction, because his presence at the trial 
cannot be compelled. No objection such as that which 1 am now 
considering would avail to defeat the application for the un­
answerable reply to it would be that the party through no fault 
of his own could not procure the personal attendance of the 
witness and as a matter of right, and of justice, he should be 
allowed to secure his evidence in the only other way open to 
him. Here practically the same condition prevails. The plain-
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tiff wants himself as a witness. He cannot get this witness be­
fore the Court in the flesh, not because he is unwilling to come 
nor because urgent business reasons detain him elsewhere, but 
because Providence has placed him under a physical disability 
to do so. This, in my opinion, places him on the same plane 
as a witness who not being a party to the action declines to come 
within the jurisdiction. 1 am not attempting to minimise the 
importance, specially in such a case as this, of having such 
evidence as that which the plaintiff will be called upon to give 
taken before the Judge who tries the case. I readily agree that 
no ordinary reason for a plaintiff’s inability to give his evid­
ence at the trial should be accepted as an excuse for permitting 
it to be taken under commission and if this was a case of mere 
inconvenience or of some not insurmountable difficulty. 1 would 
unhesitatingly say that his application must be refused. But 
where, as here, I am forced to choose between the absolute in­
justice which will undoubtedly result to the plaintiff from a re­
fusal of his n in and the possible injustice which may
be done the defendant by granting it, I prefer the latter.

Then it is suggested that the remedy which the plaintiff is 
attempting to pursue in this Court is not his only remedy, he 
having apparently retained the liability of the payees who are 
men of substance. It surely is a strange argument to make in a 
country like this whose Courts are supposed to be open to 
every one whether alien or British subject, who has, or thinks 
he has. a right of action within their jurisdiction, that a man 
should be turned away from them, not because lie has no cause 
of action against him whom lie would sue but because he has 
just as good a cause of action against some other person re­
siding elsewhere. The plaintiff undoubtedly thinks that he 
can hold the endorsers of the note liable but lie may lie mis­
taken in this, for men who are so resourceful as these endorsers 
were represented on the argument to be, may perhaps find some 
loophole of escape after this action has been ended by the dis­
missal of this appeal. Whether or not this is so he has an un­
doubted right to pursue here his remedy against the defendant 
regardless of the fact that he has a right to sue the endorsers 
in his own country.

In Herman v. Greenwood, 46 L.T. fi24n, 20 Ch.D. 764n, 
upon which so much stress has been laid, it is quite apparent 
that the order was refused because the Court was not satisfied 
that the plaintiff could not come to England and lieeause in the 
opinion of the Court the evidence which he wanted to give 
might be supplied by other witnesses. It is true that some ex­
pressions occur in the judgments which lend strength to the 
argument that upon the facts of the present case the Court of 
Appeal would have made the same order as that with which we

ALTA.
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arc dealing. But there are on the contrary, expressions which 
support the opposite view, and 1 regard that case ns decisive 
of nothing more than this, that a plaintiff whose physical in­
ability to attend the trial is not absolutely established or who 

v can establish by the evidence of others all that he could prove 
Schneider, himself, is not entitled to have his evidence taken under coin- 

wëiïhj mission. Upon facts so widely different from those established 
in the Berdan case 1 do not consider it an authority against the 
present plaintiff’s application.

I am not so much concerned about the effect of a dismissal 
of this appeal upon the present action, although I feel strongly 
that it will work a great injustice upon the plaintiff, as 1 am 
about the application of the principle which will be thereby 
established to future motions of the same kind. I gathered 
from what Mr. Ford said in argument that this particular case 
is an unmeritorious one, the ending of which by the summary 
method now proposed will do no one an injustice. That may 
perhaps be so, but as the action has not yet been tried, 1 do not 
know whether it is or not. It seems to me, however, that the 
dismissal of this appeal must inevitably result in this, that 
under no circumstances can a plaintiff give his evidence other­
wise than viva voce before the trial Judge. This will apply to 
a bed ridden plaintiff within the jurisdiction as well as to such 
a man as the present plaintiff. It is said that the making of 
such an order is a matter of discretion in the Court to which 
the application is made and that in a proper case this discretion 
would be exercised in favour of the applicant.

But upon what grounds is that discretion to be thus exer­
cised if it is not so exercised in this case? Given a case in 
which the plaintiff’s absolute inability to attend the trial is 
indisputably established and in which the fact is undeniable 
that without his evidence he cannot succeed, what is the Court 
to look at to determine whether his evidence should be taken 
under commission or not? Is it to enquire into the merits or 
demerits of his case? Is it to decide whether his action is one 
which is deserving of a fair trial or whether it is one in which 
the defendant should be protected from all possibility of risk, 
by having it ended without a trial! Surely not. If the Court 
is not tx> be influenced by such considerations as these and 
others of a kindred character, by what considerations is it to be 
moved in the exercise of this discretion? Candidly, I do not 
know. And because I believe that the dismissal of this appeal 
will not only do the plaintiff a grave wrong but will create a 
precedent which will work injustice upon many an honest and 
deserving litigant I think that the appeal should be allowed.

Appeal dismissed,
Walsh, J., dissenting.
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FRÉMONT v. FRÉMONT

Ontario IHriniunal Court. Fako abridge, h.lt.. Trctzcl anil
Middleton. .1.1. March 4. 1912.

ONT

lf*12
I EUBBASD VM' will (| I A - 16 LlABIUTl <<l I1U6BAXD l" BUPPUiT

AND MAINTAIN XVIII. LIVING NK.P.XR.XTKI Y —AUSKNCB OK BEN I'NCI X 
TION OF RIGHT TO BIWOBT.

A husband by the act of marriage undertakes to support and main 
tain Iiis wife so long as she remains faithful to him, and xvhere the 
wife is living separate from the husband under circumstances which 
justify her *o doing, the liushand is Ismnd to supjiort her unless she 
has expressly renounced her rights to -ueli support and main-tenmw 
or has means of her own xvhicli render* it unnecessary for the husband 
to maintain her.

2. Divorce and separation i$ VIII—80)—Right ok xvikk to enter into
AGREEMENT toll SEVA KATE M AIXTK.NANt I AllHENCK OK KRAI D oil 
DVKK.HK.

I pon a separation of husband and wife, the wife is competent to 
make her own term* and her agreement to accept a stipulated allow­
ance for her maintenance will he deemed valid in the absence of aux 
shewing that fraud or duress xva* practised upon her.

3. 11rs a and and xvikk i$ I A 2—16)—Liability ok husband—Separation
deed—Covenant not to take proceedi\un fob restoration ok
rOXJVUAL RIUIITH.

Where a di«ed of separation entered into by a liushand and xvife 
contains no covenant on the part of the wife to maintain herself and 
no covenant not to institute alimony proceedings against the husband, 
the wife not having released her right to In* maintained the mere agree 
ment to live separate, and the |Miyment of the sum of $250 by the 
husband to the wife, together with several debts referred to in the 
deed, does not relieve the husband from his liability to support a ml 
maintain the wife, even though the deed stipulated that each party 
should not take any proceedings against the other for the restoration 
of conjugal rights and each agreed not to annoy or interfere with the 
other in any manner whatsoever, the xvife further agreeing to pay her 
own debts and support the txx-o children.

4. Evidence (5 II K 1—314)—Presumption as to payment to wifi in a
separation deed—Absence of alimentary proxthion—Riuiit to 
alimony.

Where $200 is paid by the husband to his xvife on the execution of a 
deed of separation which did not contain any alimentary provision and 
did not stipulate that sucli sum was intended for the wife’* nminteu 
ance, it cannot lie presumed that such payment xvas intended to relieve 
her husband from his duty to support her as. apart from its inade­
quacy. the payment may have been made for other purposes, and the 
wife is. therefore, entitled to an alimentary allowance,

Appeal by the plaintiff from the judgment of ('lute, J.. Maternent 
at the trial, on the 13th December, 1911, awarding the plaintiff 
alimony.

The marriage took place on the 16th May, 1964. The parties 
cohabited until the 16th November, 1906, upon which day a 
separation agreement was entered into, sinee when the plaintiff 
had been maintaining herself and her two children.

The trial Judge found, upon conflicting evidence, that the 
plaintiff was justified in leaving lier husband by reason of his 
cruelty and misconduct.

so—a nil
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Argument

The appeal was dismissed.
G. II. Watson, K.C., for the defendant, argued that the sepa­

ration agreement entered into between the plaintiff and the de­
fendant was a complete bar to the action: Bishop v. Bishop; 
[1897] P. 188, .'it p. 149; Clark v. Clark 1885 . 10 P.D. 188 
Barry v. Barry, (1901) P. 87. The payment of the $250 by the 
husband to the wife freed the husband from any obligation for 
maintenance; and the adequacy or inadequacy of this sum made 
no difference: Eastland v. Burchett (1878), 3 Q.B.D. 432; Biffin 
v. Bigncll (18G2), 7 Ex. 877. The wife’s maintenance having been 
provided for, she cannot sue, any more than could a creditor 
for necessaries supplied to her, she having no authority to pledge 
his credit. Counsel referred to McGregor v. McGregor (1888), 
21 Q.B.D. 424; Hart v. Hart (1881), 18 Ch.D. f>70; Aticood v. 
Atwood (1893-1), 15 P.R. 425, 10 P.R. 50; Lush on Husband 
and Wife, 3rd ed, p. 417 et seq., p. 487 et scq.; Wood v. Wood 
(1887), 57 L.J.N.S. Ch. 1.

It. McKay, K.C., for the plaintiff, cited Lafrance v. Lafrance 
(1898), 18 P.R. 02, and Beatty v. Beatty (1909), 1 O.W.N. 243.

Watson, in reply.

March 4. The judgment of the Court was delivered by 
Middleton, J.:—The sole question argued before us was as to 
whether the provisions of the separation deed preclude the action.

By the terms of this deed, the parties agree to live separute 
from each other, and each agrees not to take any proceedings 
against the other for restitution of conjugal rights or to annoy 
or interfere with the other in any manner whatsoever. The 
husband agrees to pay the wife $250—850 in cash and the balance 
secured by forty promissory notes for $5 each, payable monthly. 
The wife agrees to pay her own debts, save three named accounts, 
and to support the two children.

It is to be observed that there is no provision in this deed 
relating to the maintenance of the wife. She does not covenant 
not to claim alimony from her husband, nor does she covenant to 
maintain herself. The learned trial Judge has taken the view 
that the mere agreement to live separately does not relieve the 
husband from his obligation to support and maintain his wife. 
With this we agree.

A husband, by the act of marriage, undertakes to maintain 
and keep his wife, unless she commits adultery; and, when she 
is living apart from him under circumstances which justify the 
separation, he is bound to maintain her. unless she has expressly 
renounced her rights, or she has such means of her own as make 
it unnecessary for him to maintain her. If the husband fails 
to maintain her, she has what has been called “authority of 
necessity” to pledge her husband’s credit. Mr. Watson is 
probably right when lie takes the position that the same test 
can he applied to determine the wife's right to alimony as in the
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case of an action brought against the husband by one who has ONT. 
supplied his wife with necessaries; the creditor in the latter p c
case deriving his claim entirely from the wife’s implied authority. igpj

The earlier cases made the adequacy of the provision of the pB^^XT 
husband for his wife’s maintenance the test of the limit of her 
authority. The later cases have departed from this rule; and, Fbémoxt. 
unless the wife is entitled to relief by reason of fraud or duress, Mld^^, , 
she is now regarded as able to make her own terms, and to agree 
to accept a stipulated allowance as being adequate for her main­
tenance.

In this case there is no provision whatever for maintenance, 
and there has been no release by the wife of her right to be main­
tained. The wife is entitled to be separately maintained, not 
merely because the husband has agreed to her living apart, but 
also because the misconduct found by the Judge justifies a sepa­
ration.
' The case falls within the words of Lush, J., in Eastland v.

Burchell, 3 Q.B.D. 432, at pp. 435, 436: “If he wrongfully com­
pels her to leave his home, he is bound to maintain her elsewhere, 
and if he makes no adequate provision for this purpose, she be­
comes an agent of necessity to supply her wants upon his credit.
In such a case, inasmuch as she is entitled to a provision suitable 
to her husband’s means and position, the sufficiency of any allow­
ance which he makes under these circumstances, is necessarily 
a question for the jury. Where, however, the parties separate 
by mutual consent, they may make their own terms; and so 
long as the^ continue the separation, these terms are binding on 
both.”

Here the parties have not made their own terms for the sepa­
rate maintenance of the wife. The husband has made no ade­
quate provision for her, and she is justified in resorting to the 
Court for an alimentary allowance.

This case differs from any reported decision; as in all the 
reported cases where there was separation, either voluntary or 
on account of the husband’s misconduct, the separation deed did 
contain an alimentary provision. It is impossible to regard the 
lump sum of $250 as being intended for the maintenance of the 
wife. The deed does not so stipulate; and, apart from the fact 
that that sum is clearly inadequate for this purpose, it may have 
been a payment made to induce the wife to assume care of the 
children.

In Atwood v. Atwood, 15 P.U. 425, the Chancellor says: “A 
separation deed may be well upheld by the payment of a sum 
in gross, and a provision to arise de anno in annum is not essen­
tial.’’ (See also the same case in api>eal, 16 P.U. 50.)

No authority is referred to, and I can find no case in which 
such a provision was made A lump sum so paid, enough to 
produce an adequate income or to supplement the wife's own in-
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0WT‘ come, might well he sufficient; hut a sum such as that paid
D C. here would he so grossly inadequate as to afford in itself conclu-
MU2 sive evidence either of duress or improvidence.
-— In this case it is sufficient to say that upon the deed itself

i iti.monr sum j8 no^. accep^e(| jn jjeu 0f alimony.
Khi mont. The appeal should be dismissed with costs.

A />/># <tl dismiss» d.

ALAA DUNLOP r. BOLSTER.
g q (Decision No. 2.)

I Ibcrta Supreme Court. Harvey. tV., Stuart. Beck, ami Walsh. JJ.
June 22, 1912.

1. Specific performance ( SI A—14)—Default opened—Abandonment
—Rescission.

Vndcr an ugrceincnt to sell lands, where the purchaser, by lv* 
continued «{«‘fault on on in-dnlmont of the purchase price, placed upon 
the contract the earmarks of abandonment, and thereby entitled the 
vendor to cancel the contract, but, intend of cancelling, the vender 
brought action to compel payment of the purchase-price under the 
terms of the agreement, this election by the vendor entitled the pur 
chaser (had he acted promptly) to have the sale carried out.

2. Specific performance (8 IK—30) — Prior action for purchase-money
UNDER ACCELERATION CLAUSE—TENDER OF DEFAULTED INSTALMENT
only—Abandonment.

Vnder an agreement to sell lands, where the vendor after default 
on an instalment of tin- purchase-price brought action demanding, 
under an acceleration clause, payment of the full balance of purchase 
money, and the purchaser tenders only the amount of the defaulted 
instalment when the vendor was entitled to the full balance, this shews 
on the purchaser's part a want of readiness and eagerness to carry 
out the contract and is in effect an abandonment of it, and when 
-followed up by notice of rescission from the vendor, a subsequent 
action by the purchaser for specific performance must fail.

[Dunlop v. Bolster, t D.L.R. 4.31, reversed on np|>enl; llam* v. 
Kobinsoh. 21 Van. S.C.R. 404, applied. |

statement Appeal by the defendant from the judgment of Simmons.
J., 4 D.L.R. 451, 20 XV.L.R. 561, in favour of the plaintiff in 
an action for specific performance of a contract for the sale 
and purchase of land.

The appeal was allowed, and the action dismissed with costs 
fi. It. Bennett, K.C., for the defendant.
If. If. Parlée, for tint plaintiff.
The judgment of the Court was delivered by

Wausii, J.:—The agreement in question was, i think, on 
foot on the 30th November, 1911, on which day the tender <>t 
the overdue instalment was made, and this by reason of the a< 
tion brought by the vendor, the present defendant, to recover 
from the purchaser, the present plaintiff, the purchase-money 
called for by it.
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It seems to me immaterial w r this particular form of alta 
action was resorted to by mistake or purposely. The fact re- g g
mains that it was resorted to, and this gave to the present plain 1912
tiff the right to complete the contract by doing what the pre ^
sent defendant in so many words asked him to do, namely, pay p *' 
the balance of the purchase-money. But for this it would seem Holstkb. 
to be reasonably clear that the plaintiff could not then have ,
had the right 10 insist upon the performance by the defendant 
of this contract. He had paid but $50 on account of the pur 
chase-price of $20,000, for property which was manifestly being 
dealt with speculatively ; he had made default for more than 
four months in the payment of the first real instalment of the 
purchase-money, $4,950; he had ignored the defendant’s letter 
of the Kith September, which, while the only one in evidence, 
shews, upon its face, the sending of at least one prior letter of 
similar tenor; and he had, so far as the record shews, done ab­
solutely nothing to indicate the slightest intention on his part 
to complete the of this laud. In short, he had placed
upon this contract all of the ear-marks of abandonment. Not­
withstanding this, 1 think that, when the present defendant 
invited him to carry through this purchase, as he unquestionably 
did by the commencement of his action, he could have insisted 
upon performance of the contract by the defendant by per­
forming on his part everything that the defendant could, under 
the terms of his contract, have then compelled him to do. In 
my view, had lie on the .‘10th November tendered to the defen 
dant the full amount then unpaid for principal money and in 
terest, the defendant could not have successfully resisted his 
right to specific performance of the contract.

Instead, however, of doing that, he simply tendered the 
overdue instalment of the purchase-money with interest, not 
withstanding the fact that the agreement provides that,

in tliv event of default living limite in I In* payment of principal, in 
tvrc*t, taxi-», or premiums <*f Insurance, or any part thereof, the 
whole purchase-money shall lievonie due and payable.
In my conception of the case, the next point for decision is. 

whether this tender is all that was then required of tin* plaintiff.
In the circumstances, I do not think that it was.

The Chief Justice in Harris v. Hobinson, 21 Can. S.C.R.
404, says that a plaintiff seeking specific performance must 
shew that he has been always ready and eager to carry out the 
contract on his part. If these words are to be applied literally 
to the facts of this case, the circumstances to which I have re­
ferred, as opening the door again to the plaintiff, could not 
have that effect, for between the date of the maturity of the 
first instalment and the date of the tender, four months of un­
readiness and lack of eagerness on the plaintiff’s part inter-

0
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thus applied to the event» preceding the time when the defen­
dant gave the plaintiff the opening of which he now seeks to

Itol STEM.

avail himself. The defendant practically forgave these months 
of delay, although perhaps inadvertently, and the Court should 
not guard his rights more jealously than he himself did. The
plaintiff’s readiness and eagerness must, 1 think, be judged at 
the time when, through this act of the defendant, he was given 
the opportunity to complete his agreement.

The defendant’s right then undoubtedly was to insist upon 
payment of the full balance of his purchase-money, and this he 
was doing. The plaintiff knew this, for in the action brought 
against him the allegation was made that the whole of the pur­
chase-money w'as then payable, and judgment was asked against 
him for it. IL* had, by his own default, placed himself in a posi­
tion in which the defendant was entitled to say and did say to 
him that only by the then payment of every dollar of purchasc- 
monev still unpaid could he get the land covered by the agree­
ment. This is what he should have then l>ccn ready and eager 
to pay, and this is what he was then neither ready nor eager 
to do.

It may lie neither unfair nor improper to consider in this 
connection the plain evidence of his earlier intention to aban­
don this contract to which 1 have referred, as they form some 
sort of guide to the spirit which actuated him throughout the 
transaction. It certainly is proper to consider his later con­
duct. If he did not know it before, he certainly knew on the 
20th December, eight days after this action was commenced, 
of the contention that the defendant was making, that his right 
was to receive the whole of the unpaid purchase-price, and 
that, if it was not paid within twenty days from that date, 
the agreement would he determined and put an end to. The 
statement of defence, although dated on the 10th January, 
1912, was delivered on the 20th December, 1911, and in it this 
position was taken. On the same day, a notice, in alleged con­
formity with the provision to that effect contained in the agree­
ment, was sent to the plaintiff, intimating the defendant’s in­
tention to terminate the agreement. The plaintiff disregarded 
this very plain intimation of the defendant’s contention that 
it was payment of the full amount of the unpaid purchase- 
money and not simply of the amount of the overdue instalment, 
that was requisite to preserve the plaintiff’s rights, and. by re 
fusing this second invitation, again closed the door which the 
defendant for the second time had opened to him.

In my judgment, the plaintiff’s appeal to the equitable 
jurisdiction of the Court must fail, for the reasons which 1
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have endeavoured to give. The should be allowed with
costs, and the action he dismissed with costs.

The plaintiff’s counsel asked that, in the event of this ap­
peal being allowed, the $f>0 paid by the plaintiff on the making 
of this agreement should be returned to him. 1 understood Mr. 
Bennett, counsel for the defendant, to consent to this; and, 
on this consent, the order should be made. This amount will be 
credited upon the defendant’s costs taxable under this .judg­
ment. The balance of these costs will be paid to the defendant’s 
solicitors out of the money paid into Court by the plaintiff, 
and the balance of the money in Court will be paid out to the 
plaintiff.

Appeal allowed.

ALTA.

S.C.
1912

MALOUGHNEY v. CROWE. ONT.

Ontario //t<//< Court. Trial hr fore 1/ id*//» ton. ,/. June 24. 1912. II. ('. .1.

1. Specific performance (8 IK—30)—-Contract fur sale of la nd—
Statute of Fra uns—«Parol variation.

XVlii'H* a completed agreement fur the sale of lend, of whivli there 
is a sullieient memorandum in writing to satisfy the Statute of 
Frauds, is varied by a subséquent parol agreement, the parol varia­
tion may lie ignored, and specific performance may lie granted of the 
original agreement ; but, if the plaint ill admit the parol variation 
and the defendant insist upon it, s|H*ville performance may lie refused, 
unless the plaintiff allows to the «lefendant the benefit of the varia

[dona v. Lord Kuycnt, ô II. & Ad. 5S; Stviecll v. Itobimon. 3 Iting.
N.C. 92H, Noble v. M’arrf. L.K. 2 Ex. 135, specially referred to; see 
also, llalsbury’s Laws of England, vol. 7. p. 422; and Leake on Con­
tracts, 6th etl„ 583.1

2. Contracts (8 IB—65)—Formal requisites—Statute ok Frauds,4th
AND 17TII SECTIONS.

The effect of the 4th and 17th sections of the Statute of Frauds is 
the same; they do not rentier contracta within them void, still less 
illegal, but they render the kind of evidence required indispensable, 
when it is sought to enforce the contract.

[Mmltlinon V. A hier non, 8 A.C. 467, referred to.]

Action by the purchaser for specific performance of an agree- statement 
ment for the sale of land.

Judgment was given for the plaintiff for specific |>erforinance 
and costs.

(Ï. I). Kelley, for the plaintiff.
J. E. Caldwell, for the defendant.

June 24, 1912. Middleton, J.:—I accept the plaintiff’? *iddi*w.*• 
evidence in this case, and where there is a conflict between the 
parties I give it the preference.

The plaintiff called at the residence of the defendant, for 
the purpose of purchasing, if possible, the property in question.

9
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He asked the defendant's price. The defendant said $5,500. 
The plaintiff unsuccessfully endeavoured to beat this price down; 
but, being informed that $5,490.00 would not buy the place, 
agreed to purchase it for the sum demanded, and paid $10 on 
account.

I think this was a completed agreement.
Thereafter, the defendant suggested the giving of a receipt, 

and he prepared exhibit 1. This receipt, I think, correctly states 
the terms of the bargain, and is sufficient to answer the Statute 
of Frauds.

After the receipt had been given, the plaintiff—not realising 
that he would as a matter of law be entitled to possession, upon 
payment of the price as stipulated, i.e., within ten days- asked 
the defendant when he would be given possession. The defendant 
then stated that he did not intend to give possession for a month: 
whereupon some discussion took place as to the unfairness of this 
intention, the plaintiff thinking it unreasonable that he should 
have to pay the whole price in ten days and not receive possession 
for thirty days. Finally, the parties agreed that, upon the plain­
tiff paying “a substantial sum” within the ten days, he should 
not be called upon to pay the balance of the price until the de­
fendant was ready to yield possession.

This agreement constituted, I think, a subsequent parol 
agreement, modifying the former arrangement in the manner 
indicated.

When the parties met in Mr. Scott's office later for the purpose 
of closing the transaction, the defendant demanded $1,000 as the 
“substantial sum” to be paid : and the plaintiff assented to this.

A new difficulty had in the meantime arisen. A real estate agent. 
in whose hands the property had been, appeared upon the scene 
and wanted commission. The defendant insisted on this com­
mission being assumed by the plaintiff. The plaintiff would 
not assent. This, I think, was the real bone of contention.

The defendant then sought to recede from the parol agreement 
giving the extension for the payment of the balance of the pur­
chase-money, in consideration of the delay in giving possession ; 
and, although the plaintiff stated that he was ready to pay the 
whole price if need be, the parties parted; and, at a subsequent 
meeting, when the controversy was renewed and carried through 
practically the same phases, nothing was done. The plaintiff 
throughout adhered to the position that he should have possession 
when he paid the whole price. The defendant throughout adhered 
to the |K)sition that, apart from all other difficulties, he would 
not convey unless the plaintiff would indemnify him against the 
claim of the agent.

The plaintiff was able to pay, as he hail a substantial sum of 
money in his own possession, and his father was a man of means, 
and stood ready to advance all that was necessary to complete
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the bargain. The defendant had no foundation whatever for 
his claim that the plaintiff should pay the real estate agent’s 
commission ; and his whole conduct in attempting to repudiate 
the bargain is discreditable. He has, however, for his refuge the 
last refuge of many dishonest men—the Statute of Frauds.

Upon the argument no authority was cited by either side 
directly dealing with the question which now arises. This is not 
a case of attempting to enforce an agreement some of the terms 
of which only arc disclosed in the written evidence of the agree­
ment. It is a case of an agreement complete and sufficient in 
all respects, fully evidenced by the subsequent written receipt 
or memorandum, with a subsequent parol agreement dealing with 
some of the terms.

ONT
H.C.J.

1912

Malol'« ii- 
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Ceowi:,

Middleton, J.

The result of the authorities is. that where by law a written 
contract is necessary or a parol contract is required to be evi­
denced by writing, the subsequent parol variation may be ignored, 
and that specific performance may be granted of the original 
agreement; or, if the plaintiff admits the parol variations, and the 
defendant desires to avail himself of these variations if specific 
performance is awarded, the Court will withhold specific per­
formance unless the plaintiff assents to yield to the defendant any 
advantage which he is entitled to under the modification.

In the eat lier cases a distinction was attempted to be drawn 
between the 4th and the 17th sections of the statute: the 4th 
providing that “no action shall be brought;” and the seventeenth, 
that “no contract . . . shall lie allowed to be good.” Hut 
the tendency is now to construe the sections as being substantially 
equivalent in this respect. As put by Lord Blackburn in Mnddison 
v. Alder so n (1883), 8 App. Cas. 407, 488: “It is now finally 
settled that the true construction of the Statute of Frauds, both 
the 4th and the 17th sections, is not to render the contracts within 
them void, still less illegal, but to render the kind of evidence 
required indispensable when it is sought to enforce the contract.”

Statements contained in some of the earlier cases, in w'hich 
the expression used is that the contract is void, or that writing 
is necessary to make the contract, must lie treated as not lieing 
strictly accurate, and the*cases must be read in the light of the 
passage quoted.

Noble v. Hard (1807), L.K. 2 Ex. 135, states the principle 
applicable, although it is a decision upon the 17th and not the 
4th section. There there was a complete contract for the sale of 
goods above £10 in value, to be delivered at a future time. Before 
the time for delivery arrived, the parties made a parol agreement 
extending the time. It was held that the parol agreement, lieing 
invalid under the statute, did not effect an implied rescission of 
the former contract. This judgment was based upon the principle 
that the parties could not l>e taken to have intended to destroy
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0NT . the contractual rights under the first agreement save by the sub- 
» c j stitution of an enforceable modification of the original agreement. 

1912 The language of Parke, B., in Moore v. Campbell (1854), 10
Matoitii ^x* 323, 332, is quoted with approval where he says: “If a new

nky valid agreement substituted for the old one before breach would
r. have supported the plea, we need not inquire, for the agreement

C’rowk. was void, there being neither note in writing, nor part payment,
Middivton, j. nor delivery, nor acceptance.”

Stowell v. Robinson (1837), 3 Ring. N.C. 028, is a case where 
the same principle was applied to an action on a contract within 
the 4th section. By written agreement an interest in land was 
to be sold. A day was definitely fixed for the completion of the 
purchase. By a parol agreement made subsequently, the parties 
undertook to substitute a new day for the completion. It was 
held that this attempt to engraft a modification upon the written 
contract was abortive. Tindal, C.J., stated (p. 037): “Can the 
day for the completion of the purchase of an interest in land, 
inserted in a written contract, be waived by a parol agreement, 
and another day be substituted in its place, so as to bind the 
parties? We are of opinion that it cannot . . . We cannot 
get over the difficulty which has been pressed upon us, that to 
allow the substitution of a new stipulation as to the time of com­
pleting the contract by reason of a subsequent parol agreement 
between the parties to that effect, in lieu of a stipulation as to 
time contained in the written agreement signed by the parties, 
is virtually and substantially to allow an action to be brought 
on an agreement relating to the sale of land partly in writing 
signed by the parties, and partly not in writing, but by parol 
only, and amounts to a contravention of the Statute of Frauds.”

In that case the plaintiff could not succeed unless he could 
rely upon the variation; so the cast; differs in that respect from 
the case now in hand; but, I think, the principle applies: for the 
statute is available to either party, and prevents the new contract 
being given in evidence at all, save for the purpose of affecting 
the conscience of the Court, which may in its discretion refuse to 
give specific performance if the party seeking its aid withholds 
from his opponent the benefit of the parol variation. Save as to 
this, the operation of the statute is the same in law and in equity. 
See Emmet v. Dewhurst (1851), 3 Macn. & G. 587.

Goes v. Lord Nugent (1833), 5 B. & Ad. 58, is a case very 
similar to Stmvell v. Robinson. The contract was a contract with 
respect to real estate; it was duly evidenced by writing; there 
was a parol variation, on which the plaintiff, the vendor, had to 
rely for success. It was held, on the same principle, that he failed.

In Halsbury's Laws of England, vol. 7, p. 422, the situation 
is thus summed up: “If the original contract is one which is re­
quired by law to be made in writing, it cannot be varied by a new 
verbal agreement, even if the variation relates only to a part of
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the contract which, if it stood by itself, would not he required to 
be in writing. But in such a case the contract can be rescinded 
altogether by a verbal agreement. If the original contract, 
though made in writing, is one which is not required by law to 
be made in that form, it can be varied by a verbal agreement.'’

Where this paragraph speaks of a contract “required to be 
in writing,” the learned author clearly means a contract “required 
to be evidenced by writing;” as the cases shew, and as a reference 
to this paragraph in a later portion of the same treatise indicates. 
On p. 528 it is said that parol evidence may be admitted “to 
prove that a written contract has been rescinded or varied by a 
subsequent oral agreement, provided that proof of the oral agree­
ment is not excluded by any statute: c.g., by the Statute of Frauds 
(29 Car. 11. ch. 3).

Leake on Contracts, 6th ed., p. 583, after examining the 
authorities at law, states: “Where a plaintiff claims specific i>er- 
formance of a written contract, at the same time; stating and 
offering to submit to subsequent parol variations, the Court will 
decree specific performance with the variations if the defendant 
is willing to accept the same; and if not, according to the original 
contract;” citing for this Robinson v. Rage (1826), 3 Russ. 114, 
121—a case which abundantly justifies the text.

Under these circumstances, I think the plaintiff is entitled 
to judgment for specific i>erforinan<‘e, with costs. If any diffi­
culty arises in working out the details, I may be spoken to; and, 
if necessary, a reference may be directed; but 1 desire to avoid 
all unnecessary expense.

Judgment for plaintiff.

IMPERIAL PAPER MILLS v. QUEBEC BANK

Ontario Court of Appcal, Moa*. C.J.O., (Iarrow. Mactaren, Meredith, and
■ 28, 1912.

1. MORTUAOE (8IC—13)—To BECLRK HoX'08—WllAT PROPERTY COVERED—
IahjB ox way to mux—Exception.

Where u mortgage ia made to secure bond* upon the whole pro- 
|*erty, asset*. etc., of a company. present, and future, except logs on 
the way to the mill, such exception applies to such logs as may be on 
the way to the mill, not only at the date of the mortgage, but also 
at any future time.

2. Mobtoaoe (|IC—13)—Express exception—Loan ox way to hill.
Where a mortgage to secure Iannis excepte from its operation logs 

on the way to the mill, logs which have once been started on the 
way to the mill do not cense to fall within the exception because they 
are delayed through lack of water to float them or from any other

3. Basks t| VIII VI—181)—Statutory belt rit y—Construction of
Bank Act—R.8.C. 1906. ch. 29, sec. 90.

Section 90 of the Bank Act, R.R.V. eh. 29, should be construed 
Ilhami!v .'Hi'! n"t strletij or critically.

ONT.
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4. Banks i g VIII V 2—202;—Statutoby hkcuhity—"IIm kii*t" vniikii
Bank Act—1’bioh written promise—Identity ok xhtht.kn

A security under section SK of the Bunk Act, R.S.C. vli. 20. upon 
some part of a larger number of similar articles is not invalid under 
sec. 00 of that Act because the untecetlcnt promise or agreement in 
writing, in pursuance of which it is given, does not state the precise 
amount of the debt to lie secured or identify the precise articles to 
Ini charged.

5. Banks (| VIIICl—181 j—Constki ction ot htatutohy skcvhities.
Commercial documents, such as securities under the Bank Act, 

R.8.C. 1006, cli. 20, should not be scrutinized with the same par­
ticularity as those of the class usually prepared and examined by 
solicitors and executed only after having Imn-ii carefully settled as to

Action by the imperial Taper Mills of Canada Limited and 
K. R. C. Clarkson against the Quebec Bank and George Gordon 
& Co., to restrain the defendants from interfering with certain 
logs in McCarthy creek, and for other relief. The action was 
tried before Britton, J., without a jury, and judgment was given 
dismissing the action with costs; the plaintiffs appealed from 
this judgment.

The appeal was dismissed.

A. Mast en. K.C.. J. TT. .1 loss, K.C.. and It. 7?. Tlmdersan. 
for the plaintiffs.

F. E. TTodqins. K.C . and D. T. 8qmon*, K.f1.. for the de­
fendants.

The judgment appealed from was as follows :—
August 11, 1011. Britton, J. : -E. R. C. Clarkson was ap­

pointed reeeiver of the assets of the above named eompany. com- 
prised in or eovered by a mortgage securing debentures of that 
company. This appointment of Mr. Clarkson was made hv an 
order of the Court dated the 7th October and 16th November, on 
which judgment was entered on the 22nd November, 1007, in an 
notion of Diehl et ni. v. Carritt et ni. Carritt et al. were mort 
gagees in the mortgage mentioned—this action at the instance 
of Clarkson, the receiver, was commenced on the 0th day of 
May, 1008. Prior to that date, there were spruce and balsam 
logs in the water, upon the hod, and upon the hanks of Mc­
Carthy creek. This creek is only a creek in spring and fall— 
a marsh and quite dry in summer. Water is required to tie stored 
at times to get the logs out. even in spring-time. These 
logs were eut and brought from the hush to McCarthy creek by 
the company during the season of 1005-6, and the Quebec Bank 
claimed to hold these ns security for certain moneys advanced 
by the hank to the company. There was also a quantity of 
jaek-pine in the Sturgeon river and other adjacent waters, in
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reference to which there wan mi agreement between the hank and 
the company; but by an order of the Court dated the 14th day 
of May, 1008, this jack-pine was excluded from the operation 
of the injunction order.

By reason of these spruce and balsam logs remaining so 
long in the condition mentioned, they were daily becoming of 
less commercial value. Why they were not dealt with in the 
years 1006-7 does not clearly appear, but in 1008 all seemed to 
realise that, if anything of money value could he gotten out of 
them, they should he brought down to Sturgeon Falls, and. in 
my opinion, even below the Falls, if necessary, in order to find 
a market for them or get them cut up. Negotiations were en­
tered upon between the receiver and the bank before the Official 
Referee, having in view the bringing of the logs to Sturgeon 
Falls and determining the rights of all in respect of them.

From what took place at the trial, one would suppose that 
reasonable efforts would have resulted in an arrangement by 
which further litigation would have been avoided. The prop­
erty is of small value, considering the large transactions between 
the defendant bank and the plaintiff company. It is said that 
these negotiations 1m*fore action were without prejudice, and I 
so treat them.

When the attempt to come to an amicable arrangement 
failed, the Quebec Bank employed the defendant Gordon to take 
these logs from McCarthy creek and drive them to Sturgeon 
Falls. Gordon and his men took possession of the logs in pur­
suance of that agreement. The receiver, upon leave, commenced 
this action, and obtained an interim injunction. The endorse­
ment upon the writ is as follows : “The plaintiffs’ claim is for 
an injunction restraining the defendants, or either of them, 
their servants, etc., from taking possession of or in any way 
interfering with the logs of the plaintiff company in the Mc­
Carthy creek, the Sturgeon river, Lefrois lake, or in any other 
portion of the concession of the plaintiff company, which logs 
are claimed hv E. R. C. Clarkson, now in his custody ami pos­
session as receiver of the said company.”

In the plaintiffs’ statement of claim, they allege an agree­
ment and intention on the part of the defendants to take these 
logs down the Sturgeon river and over the Sturgeon falls, for 
the purpose of preventing these logs being purchased for or 
used at the plaintiffs’ mill. Then the plaintiffs attack the se­
curities held by the bank, and ask an adjudication in this action 
in reference to these. At the trial, counsel for defendants 
thought the statement of claim went too far. and contended 
strongly that the only judgment should be: (1) a declaration 
that the interlocutory injunction was properly granted ; (2) 
that the logs in question prior to the date of the writ were in
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possession of the receiver; (3) that the hank wrongfully dis­
turbed the receiver in his possession; and (4) that damages 
have resulted, and directing a reference to determine the amount 
of such damages. The plaintiffs’ counsel however, argued that, 
if the rights of the parties should be considered further in this 
action, the claim of the bank should be declared invalid, and the 
proceeds of the McCarthy creek logs should be paid over to the 
receiver. The plaintiffs, in the alternative, asked that, if the 
validity of the bank’s securities, the amount and priorities, be 
not determined now, the defendants be restrained from inter­
fering with the property until they have made a proper appli­
cation to the Court in Diehl v. Car lit t for leave to do so; and 
that in the meantime, and until they have established the valid­
ity of their securities and their priority as against the bonds, 
etc., the proceeds of the logs in question in this action be paid 
into Court in the action of Diehl v. Carnltf to abide the result of 
such application by the bank.

In view of the issues raised by the plaintiffs, and having re­
gard to the respective orders of the 14th and 28th May, 1008. it is 
my duty to deal with the whole matter, and 1 do so in the hope at 
least of saving some time and money to the parties.

On the 14th May. 1908, the injunction order was amended by 
allowing the bank to continue to manu facture and deal with 
jack-pine in the Sturgeon river and other waters, and to con­
tinue the drive of the McCarthy creek logs until they should 
reach Sturgeon falls.

On the 28th day of May. the Court made a further order that 
the receiver proceed with all despatch and sort out and place 
on the bank of the Sturgeon river all the spruce and balsam in 
question in this action, etc. It was stipulated that all that was 
to be done was to be without prejudice to the rights which the 
parlies may be found to have therein, and such rights, if any, 
were not to lie considered as changed by such sorting out and 
placing on the bank. And it was further provided by that order 
that the trial should proceed, and that, in case the Quebec hank 
is found entitled to the spruce and balsam, or portions of it, then 
the plaintiff company and receiver are to lie liable for damages 
to the bank in respect of such portion, and such damages are to 
be a charge on the assets of the company, in priority to the 
claims of the bondholders. It was further ordered that, if the 
bank was held not to be entitled to the logs in question or any 
portion thereof, it should be reserved for the trial Judge to 
determine whether any order should lie made in respect to the 
expenses incurred by the bank in driving the logs, to which the 
said bank may not be entitled. By that order, not only jack- 
pine, but all logs other than spruce and balsam, were made ex­
empt from the injunction herein.
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On the 26th September, 1908, and before this action was 
brought on for trial, an order was made for winding-up the 
plaintiff company, and in the winding-up proceedings the plain­
tiff Clarkson (receiver) was appointed liquidator, and on the 
19th November, 1908, he was added as such liquidator a party 
plaintiff in this action. Up to the time of Mr. Clarkson’s ap­
pointment as liquidator in the winding-up of the plaintiff com­
pany, his only pretence or claim of right to interfere with tho 
spruce and balsam logs in question was as receiver of the assets 
of the company covered by the mortgage dated the 18th Novem­
ber, 1903. This is a mortgage to Carritt and Sinclair as trus­
tees to secure an issue of 1200,000 of debentures, and it covers 
vast areas of properties particularly described in the mortgage, 
and also all the rights, privileges, and concessions to cut pulp 
and other wood given by a certain agreement by Her Majesty 
the Queen, 6th October, 1898, to the Sturgeon Falls Pulp Com­
pany, assigned to the plaintiff company, which agreement was 
confirmed and extended by Ilis Majesty the King. 15th Decem­
ber, 1901, and genrally it covers all the assets of the company 
“excepting logs on the way to the mill.” This mortgage is, 
however, made subject to a mortgage made by the Sturgeon 
Falls Pulp Company to the Toronto fleneral Trusts Corporation, 
dated the 1st May, 1899.

It was not argued that anything in that mortgage affected 
the matter now in controversy. It was also subject to a mort­
gage deed of trust, given by the company to “The Trustees 
Executors and Securities Insurance Corporation Limited.” 
dated the 22nd September, 1903, to secure an issue of bonds to 
the amount of £100,000 stg. This mortgage covers practically all 
the properties mentioned in the later debenture mortgage, and 
it also exempts “logs on the way to the mill.” Both mortgages 
clearly contemplate and provide that what was desired, and 
what the mortgagees might do, was subject to this, that the mill 
should continue as a going concern. That was in the interest of 
all the parties. The fair inference is. that, apart altogether from 
money raised by loan tipon debentures, the mill might require 
to borrow money from banks or other lenders, in order to get 
out pulp-wood. It was in the interest of the mill that wood, so 
got out, should get to the mill, be sold to and used at the mill, 
free from any interruption or interference by mortgagees— 
while wood was on the way to the mill. The exception of logs 
“on the way to the mill” is not only from the grant (see p. 14 
of the mortgage), but also from the charge (see top of p. 15), 
so that, even if the logs were not excepted, the company was 
not to be prevented from dealing with such assets in the ordi­
nary course of and for the purpose of carrying on its business. 
That, of course, is not the question here; but it aids in inter-
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preting the exception, us applying not only to logs on the way 
to the mill, nt the date of the mortgage, but applying as excepted 
from the class of future assets such as mentioned on p. 14 of 
that mortgage. The spruce and balsam logs in question here 
were logs on the way to the mill; they were cut for the mill, if 
the mill paid for them. They were started for the mill and 
hauled to McCarthy creek as part of the journey “on the way 
to the mill,” and halted there for want of water or money, for 
the time being, to take them further.

The plaintiff receiver was appointed by the order mentioned 
above, on which judgment was signed the 22nd November, 1907. 
See clause 8. lie was appointed receiver on behalf of Diehl 
ft at., holders of the mortgage debentures. The action was 
brought by them as debenture-holders, and on behalf of all other 
dpbenture-holders, and as such receiver he could deal only with 
the property covered by the mortgage. The debenture-holders 
under either mortgage had not, by virtue of sueli mortgage, any 
right to interfere with the spruce and balsam logs. The receiver 
was never in actual possession of the logs at any time before the 
commencement of this action. Constructive possession would 
be with the owner. The Quebec Dank, prior to the issuing of 
the writ herein, made an arrangement with their eo-defendant 
Gordon by which he was to drive these logs down the Sturgeon 
river, still farther on the way to the mill. Gordon entered upon 
the work, took actual possession, and was in such possession when 
the injunction order was obtained. On these grounds, the plain­
tiff receiver must fail in his action.

If that conclusion is right, the contention of the plaintiffs 
that the question of the validity of the bank’s securities and their 
priorities must be fought out as to these logs in the suit of 
Diehl v. Carritt, is answered.

Then the contention of the plaintiff liquidator is, that, even 
if the debenture-holders have no standing, the claim of the bank 
must be proved in liquidation proceedings in the winding-up of 
the plaintiff company.

No doubt, the bank has had, and will have, to deal with 
claims in the winding-up proceedings; but this claim, in refer­
ence to particular spruce and balsam logs which were cut and 
brought to McCarthy creek by the bank’s advances, should be 
dealt with now and determined once for all in the present action. 
Any assistance the Court can give to the parties to have the 
questions determined with as little additional expense as possi­
ble should be given.

I am of the opinion that the defendants were right in defend­
ing this action and in continuing its defence, without leave, in 
order to have the right of the bank, under the securities men­
tioned, determined herein; but, should leave be necessary. 1 
grant it nunc pro tunc, so far as I have power to do so.
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See In re David Lloyd it- Co. (1877), 6 Ch.D. 339; In re 
Joshua Stubbs Limited, [1891] 1 Ch. 187.

The fact of a winding-up order does not prevent a security­
holder from bringing an action to realise his security : In re 
Longendale Cotton Spinning Co. (1878), 8 Ch. D. 150.

The logs in question were got out in the winter of 1905-6. I 
accepted the evidence of John Craig, and the extract from his 
evidence was written out. He stated that these logs were prob­
ably cut from August, 1905, to the end of March or the begin­
ning of April, 1906; and he said that the advances made for 
getting these logs out were evidently correct, and included in 
three hills—he called them bills—February 23, April 6, April 7, 
all of 1906.

These bills could not have been given for anything else. No 
other bank than the Quebec Hank was getting securities on the 
logs during the season of 1905-6. The Quebec Hank was the only 
bank getting securities on logs in the bush, and the McCarthy 
creek logs in question here were the logs in the bush, got out 
that season with the money of the Quebec Rank.

Mr. Craig was evidently mistaken or there is an error in the 
copy of the note put in. The demand notes were: February 23, 
1906, $120,000; April 7, $15,000; and, on the same date, April 
7, $30,000. There is no date of April 6, but the two mentioned, 
viz.. Nos. 67 and 68, are both of the same date.

During 1905, the Quebec Rank was advancing large sums of 
money upon the promises, in writing, of the company that se­
curity would be given upon the logs cut and to be cut, and to be 
brought to the plaintiffs’ mill.

The advance was to the extent of $3 a cord—that was after­
wards increased.

The correspondence is interesting as shewing the sublime 
faith of the bank in the mill.

Of the promises in writing are the letters of the 23rd August, 
1905, and the 23rd February, 1906.

The letter of the 23rd August, in part, is a request for the 
advances, and a promise to give a warehouse or cove receipt, or 
other security under the Hank Act. The letter gives to the bank, 
so far as a letter can, the most ample power, in case of default in 
payment of the note, to take possession and sell, etc., etc.

On the 23rd February, 1906. tbe company wrote to the man­
ager of the bank at Sturgeon Falls, giving a statement in part 
and an estimate of part of the logs cut and hauled, and on the 
same day the security was given on 40.000 cords of logs—and in 
the body of that security is written, “As promised in our letter 
of 23rd August, 1905;” and on the 23rd February the demand 
note for $120.000 was given. Without referring in detail to the 
advances and to the notes and securities given, I have no diflfi-
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culty iu arriving at the conclusion that, for the identical spruce 
and balsam logs in question in this action, the money was ad­
vanced by the Quebec Hank, and these logs are in part the logs 
mentioned and intended to be mentioned in the securities given 
by the company to the bank, and the money was advanced by 
the bank because of the promises in writing that the securities 
would be given. See sec. 90 of the Bank Act.

In fine print on the blank forms of these securities, are the 
words: “For loans to owners in possession—Bank Act, sec. 74.M 
That section of 54 & 55 Viet. ch. 17 is the same as sec. 86 of ch. 
29, R.S.C. 1906. I find that the securities held by the Quebec 
Bank upon these spruce and balsam logs are valid. The com­
pany has admitted all through, except in this action, that these 
logs were the Quebec Bank logs—and the company is not now in 
a position to dispute the validity of the bank’s claim. Upon all 
the facts in this case, the liquidator is in no better position than 
the company if not in liquidation: Holland v. La Caisse d’Econ- 
omie Sot re-Dame dc (Jurbcc (1895), 24 Can. S.C.R. 405.

The objection that the description in the securities is insuffi­
cient even if the plaintiffs arc allowed to raise it, cannot pre­
vail. Very little care was taken in making out these securities; 
they were prepared by the company and accepted by the bank 
without question or revision or suggestion.

The security for 40,000 cords of logs has in it the statement 
that it is given as promised in the letter of the 23rd August, 
1905. By reference to the letter, the logs from which the pulp- 
wood was to be obtained are mentioned. One security on the 7th 
April, 1906, is upon 1,000,000 pieces. The estimate is given of 15 
pieces to the cord, making in round figures 66,000, and it men­
tions that, of the 66,(MX) cords, 61,000 cords are needed in former 
securities, leaving only 5,000 cords as specially applicable to this 
as a matter of book-keeping or accounting.

Applying the rules deduced by Falconbridge, in his book on 
Banking, pp. 188 and 189: (1) that the description need not be 
such that without other inquiry the property could be identified ; 
(2) that it is not necessary that the property should be so de­
scribed as to enable a person to distinguish the article without 
having recourse to extrinsic evidence; and (3) that the written 
descriptions are to be interpreted in the light of the facts known 
to and in the minds of the parties at the time; the description 
should he held sufficient.

Upon the evidence, I find against the plaintiffs upon the 
allegations as set out in the statement of claim, and I find in 
favour of the defendants upon their statement of defence. There 
is no evidence of any fraudulent intent on the part of the com­
pany in giving, or of the bank in taking, the securities men­
tioned.
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I find that, even if the logs did not belong to the defendant 
bank, the bank, holding these as security, would be entitled to 
the reasonable costs of bringing the said logs down from Mc­
Carthy creek, and the bank would be entitled to a lien on such 
logs for salvage.

It was absolutely necessary, in order to get anything from 
these logs, that they be brought down at least to Sturgeon Falls, 
as the nearest place for sale and conversion of the same.

Even if the securities are not valid, the defendant bank is 
entitled to and should be paid the amount of Government dues 
upon the said logs, the bank having paid the same to the Province 
of Ontario, and the bank has been subrogated in the rights of 
the Province in the said logs ns to the amount so paid. The 
company was a consenting party to the payment of these dues by 
the bank, and it was fully understood by the said company and 
the bank that the logs were liable therefor.

The amount in the whole paid to the Province of Ontario by 
the bank was $21,017.28. It did not clearly appear how much 
of this sum was applicable to these particular spruce and balsam 
logs.

As to the question of the necessity of hauling out the logs at 
Sturgeon Falls, the order of the 28th day of May, 1908, was 
properly made, upon the evidence before the learned Chief 
Justice; but the weight of evidence at the trial, in my opinion, 
was, that there was booming space on the river where the logs 
could have been kept; there was, however, the danger of some of 
the logs sinking, if kept too long in the water.

Judgment should be for the defendants, dismissing this ac­
tion with costs.

I assess the damages to the defendant bank by reason of the 
injunction, at the amount of cost to them of hauling out the logs 
upon the bank, and cost and loss that naturally resulted from 
such hauling out. If the parties can agree, the proper amount 
may be, at once, inserted in the judgment. If the bank does not 
accept the cost of hauling out and occasioned thereby ns the 
whole amount to which the said bank is entitled, the bank may 
have a reference, at its own risk as to costs, to the Master in 
Ordinary.

In ease the bank desires a reference, it must elect within 
twenty days, and in that case the costs of the reference only will 
be reserved.

Such damages in accordance with the order herein made on 
the 28th May, 1908, are to be paid by the plaintiff company and 
receiver ; and, as between the bondholders and receiver, such 
damages are to be a charge on the assets of the company in 
priority to the claims of the bondholders. If damages are fixed 
by me, and if the plaintiffs desire a reference, it may be had at 
their own risk ; twenty days to elect.
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Argument

The plaintiffs appealed from the judgment of Britton, J.
A. W. Anglin, K.C., and J. II. Moss, K.C., for the plaintiffs. 

The question is one as to the possession and protection of certain 
logs known as the McCarthy creek logs. It is submitted that 
these logs were subject as a first charge to the mortgages under 
which the appellant Clarkson was appointed receiver, and any 
rights which the respondents may have acquired were subsequent 
to the rights under these mortgages. The main point in this 
connection is as to whether or not the logs in question arc to be 
considered “logs on their way to the mill.” The appellants 
submit that the natural construction of this exception would 
make it to refer to logs that were, at the time the mortgages 
were taken, “on their way to the mill,” and not to such logs as 
might thereafter be on their way to the mill. The evidence 
shews that such was the intended construction of the exception, 
which, as a matter of fact, applied to logs that could not be made 
the subject of mortgage, us they had already been pledged: 
Norton on Deeds, p. 119, and eases there cited; Bullcn v. Dcn- 
ning (1826), •'» B. & 0. 842, 860; Savill Brothers Limited v. 
Bethcll, [1902| 2 Ch. 523, 637; South Eastern R.W. Co. v. 
Associated Portland Cement Manufacturirs (1900) Limited, 
[1910) 1 Ch. 12. The respondents’ contention involves the 
introduction of the word “while” before “on their way to the 
mill,” which is not required by the construction for which we 
contend. Apart from the question of title, if, as the appellants 
allege, the securities of the defendants are void, they are 
strangers, and have no right to maintain their claim. These se­
curities were not made in accordance with the provisions of sec. 
90 of the Bank Act, which requires that the precise amount of 
the debt to be secured should be stated in the antecedent prom­
ise: Toronto Cream and Butter Co. v. Crown Bank (1908), 16 
O.L.R. 400, per Maelarcn, J.A., at p. 412. They also referred to 
Richardson v. Alpena (1879), 40 Mich. 203; In re Tewkesbury 
(Jas Co., [1911] 2 Ch. 279, affirmed [1912] 1 Ch. 1.

F. E. Ilodgins, K.C., and D. T. Symons, K.C., for the defend­
ants, relied upon the facts found and the reasons given by the 
learned trial Judge. The evidence shews that this action was 
begun under a mistaken idea of the facts, as the receiver had no 
possession of the logs either in fact or in law. The mortgages 
under which he claimed did not include the logs, and he could 
not legally take possession of them: McOuin v. Fretts (1887), 
18 0 B 699$ Dickey \ McCool (1887 , 14 A B 166; Bones ¥ 
McCollum (1897), 17 V.R. 398; Kerr on Receivers, 5th ed., p. 
202, and cases there cited; also at pp. 158, lint. 175, 181, 219; 
Crow v. Wood (1850), 13 Beav. 271; Evelyn v. Lems (1844), 
3 I la. 472. These cases shew that the receiver must have actual 
as well as constructive possession. The mortgages must be con-
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struct! in the light of the circumstances of the parties when 
they were made. The exception, in its proper and ordinary 
meaning, implies a continuous operation, and should not he con­
strued in a way that would limit it to logs, none of which were 
then in existence or on the way to the mill. The exception is 
wide enough to cover logs in transit at any time, and they are in 
transit when they are cut with the intent to send them to the 
mill. Any other construction would he absurd, and repugnant 
to ordinary business common sense. The respondents’ securities 
are valid under the Bank Act. and give them the same rights 
that the owners would have to deal with the logs in the ordinary 
course of business: In re Victoria Steamboats Limited, [1897]
1 Ch. 158; for Moore v. Peruvian Corporation Limited, ( 1008]
1 Oh. 604; In re Yorkshire Woolcombers Association Limited, 
[1909] 2 Ch. 284. The plaintif? Clarkson is hound to elect 
whether he shall claim as receiver or liquidator: Stroud v. Law- 
son, [1898] 2 Q.B. 44. Reference was made to Swan v. North 
British Australasian Co. (1863). 32 L.J. Ex. 273; Wilson v. 
Kell and, [1910] 2 Ch. 300 ; Holland v. La Caisse d'Economic 
Notre-Dame de Québec, 24 Can. S.C.R. 405; In re Rainy Lake 
Lumber Co. (1888), 15 A.It. 749; In re Marine Mansions Co. 
(1807). L.R. 4 Eq. 001, 610; Ayers v. South Australian Banking 
Co. ( 1871 ), L.R. 3 P.C. 548 ; National Ttlephone Co. v. Constables 
of SI. Peter Port, [1900] A.C. 317, 321. The view urged on be­
half of the appellants, that there was no definite ascertainment of 
the hank’s securities, is too narrow, and not justified by the 
authorities: Maclarcn on Banks and Banking, 3rd ed., pp. 186, 
187, and cases there cited; Falconbridge on Banking, pp. 146. 
178, 188-190, 197, 203. The Toronto Cream and Butter Co. 
ease, supra, relied on by the appellants, is distinguishable, as 
there was no such evidence in that ease as there is here that the 
promise was acted upon. As to the description of the goods, we 
rely upon the judgment of the trial .Judge—as to the omission 
of the word “particular” in the schedule to see. 88, see Fal- 
conbridge op. rit., p. 188. They also referred to the following 
cases: In re Valletort Sanitary Steam Laundry Co., [1903] 2 
Ch 654; Brunton v. Electrical Engineering Corporation, [1892] 
1 Ch. 434; Illingworth v. Ilouldsworth, [1904] A.C. 355; Ed­
ward Nelson <f* Co. v. Faber <0 Co., [1903] 2 K.B. 367; and (as to 
the respondents’ right to claim by way of salvage) Clarke 
v. Sarnia Street R.W. Co. (1877), 42 IT.C.lt. 39; Athcnaum Life 
Assurance Society v. Pooley (1858) 3 De O. & J. 294.
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Anglin, in reply. The descriptions of the goods must be such 
as will identify them, and distinguish them from others of the 
same kind, or of a different kind. The respondents can have no 
equity beyond what is shewn by the facts and documents in the 
case. As to the question of exception, he referred to Farquhar-
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son v. Barnard Arque Both Stearns Oil and Gas Co. (1911), 2 > 
O.L.R. 93. The Holland ease, supra, was only a matter of ultra 
vires, not as here ; and, as in the ease of Bank of Toronto v. Per­
kins (1883), 8 Can. S.C.R. 603, a matter of absolute prohibition.

June 28.1912. Maclarbn, J.A. :—The plaintiffs, the Imperial 
Paper Mills of Canada Limited and Clarkson, as receiver for the 
bondholders of the company and as liquidator of the company, 
appeal from the judgment of Britton, J., dismissing their action 
for an injunction and for the recovery of certain spruce and 
balsam logs which the Quebec Bank claimed under certain securi­
ties purporting to be executed by the company under sec. 88 of 
the Bank Act.

Counsel on both sides spent some time in the discussion of 
certain minor and technical points as to the effect of the winding- 
up order, the conduct and intentions of the parties, the consti­
tution of the action, etc. ; but these were not very strongly 
pressed, and may be properly passed over, and the contest de­
cided upon the merits.

On the 6th October, 1898, and the 15th December, 1901, the 
Sturgeon Falls Pulp Company in consideration of the expendi­
ture of large sums for the erection of pulp mills, the payment 
of Government dues, etc., acquired from the Provincial Govern­
ment the exclusive right for twenty-one years to cut spruce 
and other timber on a large area of Crown lands. These rights 
were subsequently assigned to the plaintiff company on the 7th 
May, 1903.

On the 22nd September, 1903, this company executed a mort­
gage deed of trust in favour of the Trustees Executors and Secur­
ities Insurance Corporation, for £100,000, upon “the whole 
property, assets, rights, privileges, and undertaking of the com­
pany, present and future (excepting logs on the way to the 
mill),” to secure bonds of the company to that amount.

On the 18th November, 1903, it executed another debenture 
mortgage in favour of Messrs. Carritt and Sinclair for £200,000, 
“upon the whole property, assets, franchises, and undertakings 
of the company, present and future (excepting logs on the way 
to the mill),” to rank after the mortgage-deed of the 22nd 
September, 1903.

Counsel for the plaintiffs argued that the above exceptions 
applied only to logs on the way to the mill at the respective 
dates of the mortgages. I cannot accede to this argument, as I 
do not consider it the natural meaning of the document, and 
think it was properly construed by the trial Judge. The words 
are. in my opinion, used in their normal and natural sense. In 
each instance, they immediately follow the words “present and 
future;” and, if they were intended to have the restrictive
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meaning suggested, I think the phrase would have read “logs 
now on the way to the mill,” or some equivalent expression 
would have been used. Besides, the whole tenor of the instru­
ments shews that these mortgages were to be mere “floating 
securities,” and that it was the general intention that the com­
pany, while meeting its obligations under these instruments, was 
to be allowed to carry on its business in the usual manner. It is 
common knowledge that the carrying on of such operations as 
the cutting of these logs in the bush, and drawing them to the 
banks of the streams in the winter, and lloating them down the 
streams to the mills in the spring, necessitates very large ex­
penditures within a very limited time during these seasons, and 
that the ordinary way of financing these s to secure advances 
from banks on the security of the logs, under the exceptional 
provisions of the Bank Act, which overrides the ordinary laws 
of the Provinces in this regard, in order to enable those carry­
ing on these lumbering operations to raise such moneys as were 
obtained from the bank by this company on this very security. 
To my mind, there can be no doubt that this is what all the 
parties had in contemplation when the exception in question 
was inserted in these agreements.

It is not necessary for us to determine in this case precisely 
when these logs were on their way to the mill. It may be argued 
that, when they were severed from the land and became logs, 
the exception applied, and continued so long as the mill was their 
destination; but it is not necessary for the defendants to go so 
far. It is sufficient that the words of this exception properly 
applied to them when the bank made its advances and took the 
securities in question, and continued to be applicable up to the 
institution of the present action. Their being delayed on the 
way, either on account of the want of water to float them or for 
any other reason, did not alter their character or prevent them 
from coming within the terms of the exception.

The appellants further contend that the securities of the 
bank are invalid on account of the requirements of the Bank Act 
not having been complied with. The transactions in question 
were prior to the coming into force of the Revised Statutes; hut, 
as the trial Judge and the parties have referred to the various 
sections by the numbers they now bear, it will be convenient to 
continue this method, as no changes have been made in the sec­
tions themselves.

By sec. 76 of the Act. it is enacted : “2. Except as authorised 
by this Act, the bank shall not, either directly or indirectly,— 
. . . (a) lend money or makes advances . . . upon the 
security of any goods, wares and merchandise.” One of the 
exceptions is found in sec. 88, which provides: “3. The bank 
may lend money to any person engaged in business as a whole-
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sale manufacturer of any goods, wares and merchandise, upon 
the security of the goods, wares and merchandise manufactured 
by him, or procured for such manufacture.” The security is to 
be in the form set forth in schedule C, or to the like effect ; and 
the hank is to acquire the same rights and powers in respect to 
the goods, etc., covered thereby, as if it had acquired them by 
virtue of a warehouse receipt.

Section 90 provides that the bank shall not acquire or hold 
any such security to secure the payment of any bill, note, debt, 
or liability, unless such bill, note, etc., is negotiated or contracted 
—(a) at the time of the acquisition thereof by the hank ; or (6) 
upon the written promise or agreement that such security would 
be given to the bank.

Counsel for the appellants contended before us that the 
letters of the company promising that such securities would be 
given were not sufficiently precise and definite to meet the re­
quirements of the Act. Most of the cases that have been before 
our Courts have been under the Act of 1871, where the word 
used was “understanding,” or under the Act of 1886, where the 
word used was simply “promise.” The present language, 
“written promise or agreement,” was introduced in 1890, but, 
so far, does not appear to have been judicially construed. See 
Royal Canadian Hank v. Ross (1877), 40 U.C.R. 466; .1/cCrae v. 
Molsons Rank (1878), 25 Gr. 519; Rc Central Rank (1891). 21 
O 7. 515; Sutcr v. Merchants Rank (1876), 24 Gr. 365; and Ten­
nant v. Union Rank (1892), 19 A.It. 1, where a liberal construc­
tion was given to the language.

The language of the Act is very similar to the corresponding 
provision regarding chattel mortgages in this Province, which 
has long been in force, and is now to be found in 10 Edw. VII. 
ch. 65, sec. 16, which provides that “every covenant, promise or 
agreement to make, execute or give a mortgage of goods and 
chattels shall be in writing,” and has often been construed by 
our Courts. See Allan v. Clarkson (1870), 17 Gr. 570; Mc- 
Robcrts v. Stcinoff (1886), 11 O.R. 369; Clarkson v. Stcrltny 
(1888), 15 A.R. 234; Embury v. West (1888), 15 A.R. 357; 
Lawson v. McOeoch (1893), 20 A.R. 464. In none of these was 
a critical or strict construction of the language favoured. In 
the last-named case, Maclcnnan, J.A., at p. 475, says : “It is said 
that the agreement was too vague and uncertain to be attended 
to, as it is not shewn that any particular goods were mentioned, 
which were to be mortgaged. I am not pressed with this ob­
jection. The debtor was a farmer, and the mortgage was to be 
a chattel mortgage. I think that means a mortgage of the 
debtor’s chattels; and that the defendant could have selected a 
sufficient quantity of the debtor’s goods and have required a 
mortgage upon them.” See also the language of Proudfoot,
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V.-C., in S'utcr v. Merchants /tank, 24 Gr. 365, at p. 374 et scq., 
to the same effect.

I do not think that such commercial documents as these 
should he scrutinised with the same particularity os those ex­
pected to he prepared and examined by solicitors, and only 
executed after having been carefully settled. The goods were 
sufficiently marked, and could be readily identified, ns found 
by the trial Judge ; and the officers and servants of the company 
appear to have spoken of them as the logs of the bank.

All the logs in question appear to be fully covered by the 
securities in the form prescribed by the Hank Act and given 
contemporaneously with the contraction of the debt and the 
negotiation of the promissory notes of the company to which 
they are respectively annexed.

In addition to this, as pointed out by the trial Judge, the 
bank has paid to the Ontario Government large sums due by 
the company for the logs cut by them, and has been subrogated 
in the rights of the Government with respect to the same, and 
would have a lien in the nature of salvage for the moneys ad­
vanced to float the logs from McCarthy creek to Sturgeon Falls.

1 am of opinion that the appeal should he dismissed.

Meredith, J.A. :—The real question in this action is, which Meredith, j.a. 
of the parties is entitled to the proceeds of the logs in questionf

Originally they were the property of the paper company, 
being cut by them under a lease from the Province.

The defendants claim title under certain charges made upon 
the property by the company in their favour.

The reply is, that the charges are invalid in law; and that, 
if not, they are subsequent to charges in favour of the bond­
holders. who are represented in this action by their receiver, the 
plaintiff Clarkson.

The first question for consideration is, therefore, whether the 
charges in favour of the defendant the bank are invalid because 
not made in accordance with the provisions of the Hank Act, 
sec. 90. But, in all things substantial, they seem to me to have 
been so made. They were made under and in accordance with 
the antecedent agreements, in writing, to give such security— 
one of them expressly so. The contention that the precise 
amount of the debt to be secured must be stated in the antece­
dent promise in writing is not well-founded; the enactment does 
not require it; nor does the case of Toronto Cream and Butter 
Co. v. Crown Bank, 16 O.L.R. 400. 419, give reasonable encour­
agement to the contention. In that case the security was not 
shewn to have been given upon a previous promise to give it.
The promise in this case was of security for the amounts to be 
advanced to enable the company to get out a quantity of pulp-
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wood logs estimated at 15,000 cords in the first transaction, and 
in like manner as to the other transactions; a promise which, 
in my opinion, comes within the provisions of see. 90. Nor arc 
the securities invalid for want of compliance with the provisions 
of the Act in regard to the description of the goods. I see no 
reason why a certain number or quantity of pulpwood logs, 
out of a greater quantity, may not be so charged without sever­
ance, just as, I think, would be the case in regard to wheat and 
other things in which all parts are alike, and so greater certainty 
is not required for any purpose, so far as any one affected, or 
who might be affected, is substantially concerned. No creditor, 
or subsequent transferee of the property, would be a whit better 
off if each particular log had been ear-marked.

Then are the logs in question excepted from the general se­
curity given in favour of bondholders? The exception, as ex­
pressed in the first mortgage, is in these words, “logs on the way 
to the mill,” the mortgage being a “floating security” covering 
everything presently owned as well as to be acquired by the mort­
gagors. It is said that the exception does not apply to the 
future, that it must be confined to logs then on the way to the 
mill; but I am quite unable to agree in that contention ; indeed, 
it seems to me to be quite plain that such was not the intention 
of the parties ; and that neither strict grammatical construction, 
nor ordinary understanding, of such words, favours it. The 
business was to be carried on ; that is fully provided for in the 
mortgages; it could not be carried on without pulpwood; pulp- 
wood could not be obtained without payment of transportation 
charges, charges which are, in the case of common carriers, a 
lien upon the goods carried; pulpwood would be needed in 
future years quite as much as at the time when the mortgages 
were given. I cannot think that among business men any one 
would have thought of raising such a contention.

There was power, therefore, to charge logs on the way to the 
mill; but the further contention is made that the logs in question 
were not on their way to the mill when the defendants took 
possession of them; but, again, I am quite unable to see any­
thing in the point. From the time the logs were cut in the 
forest until they reached the mill, they were on their way to the 
m'U ; the purpose of cutting them was, that they should go to the 
mill and there be converted into paper-pulp. Every step taken 
towards that destination was a step on the way to the mill, 
whenever taken ; it was part of the necessary transportation.

It was suggested that the later mortgage might be wider in 
its scope than the earlier; but the contrary is so; there is in it 
the words “excepting logs on the way to the mill,” and, in addi­
tion, the plainest liberty to mortgage or charge for the purpose 
of carrying on the business ; the subsequent covenant, not to
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mortgage or charge without the consent of the bondholders, 
does not affect the preceding exception or liberty; it comprises 
mortgages and charges for other purposes.

Needless technical obstruction ought not to be put in the way 
of honest mercantile transactions such as those here in question. 
Such enactments as that in question are best interpreted when 
given the meaning which business-men generally would attach 
to them.

Moss, C.J.O., and Garrow and Magee, JJ.A., concurred.
Appeal dismissed.

CORDINER v. ANCIENT ORDER OF UNITED WORKMEN (ONT ).

Ontario High Court. Itiddell. J. October 11. 1912.

1. Benevolent societies (gill—11)—Amendment raising assessments
—Notice or—Interim injunction.

Upon a motion by the pliintiffs for un interim injunction to re­
strain the defendant (a fraternal benevolent society) from taking 
any proceedings under a certain amendment to the constitution of 
the defendant society, where it appeared that the amendment in ques­
tion greatly Increased the assessments (or premiums) on the insur­
ance of the plaintiffs, as aged members of the society; and where its 
constitution required that a copy of all proposed amendments should 
lx? forwarded to the Grand Recorder on or before a certain fixed date 
each year, in order that the Grand Recorder, in turn, might send a 
copy to each subordinate lodge in time for a full discussion of the 
proposed amendment before selection of a Grand Ixxlge representative; 
and where the constitution also provides that in all important matters 
the representative in Grand Lodge of a sulxtrdinate lodge has as 
many votes as his lodge has members; the interim injunction will 
be granted, where such notice has not been given to the Grand Recor­
der, as provided by the constitution of the society.

2. Benevolent societies (8 IV—17a)—Dispute between society and
M EM HER—"DoM E8TIC REM KD1E8.”

Under the maxim “interest reipublicac ut ait fini* litiurn," the 
Court will refuse to entertain a dispute between a benclit society and 
a memlier until the remedies provided by its constitution for the de­
termination of the differences by a trial or appeal within the sixdety 
itself have been exhausted.

| Zilliax V. Independent Order of Forester*, 13 O.L.R. 155, referred 
to.J

Motion by the plaintiffs for an interim injunction restrain­
ing the defendants from taking any proceedings under an 
amendment to the constitution of the defendant society, passed 
by the Grand Lodge at a meeting held on the 21st June, 1912.

The plaintiffs were persons affected by the change, and the 
action was brought for a permanent injunction in the same 
terms.

The defendants were a fraternal and benevolent society. 
Section 63 of the constitution contained a tariff indicating the 

amount to be paid monthly by each member by way of assess-
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ment, running from 74 cents per $1,000 of benefit at the age of 
16 to $2.69 at the age of “49 and over.” This assessment cor­
responds to the premium payable for a life insurance; ami 
failure to pay it voids the member’s insurance.

The amendment adopted was as follows:—
“Amend section 63, sub-section 1, by striking out all of that 

part of the said sub-section on pages 39 and 40 and substituting 
therefor the following:—

“From and after the 1st day of October, 1912, each and 
every member of this Order, who joined prior to the 1st day of 
May, 1905, shall, without notice, pay to the Financier of the 
Lodge a monthly assessment of the amount designated opposite 
the age of the member on the 1st day of May, 1905; members 
over 65 years of age to be taken as at age 65; and each and 
every new member, commencing with the month of receiving the 
Workman Degree, shall, without notice, pay to the Financier 
of the Lodge a monthly assessment of the amount designate 1 
opposite the age of the member at the date of admission to 
the Order, according to the following graded plan.”

The “graded plan” set out ages and amounts from 16 to 
49, the same as in the original, and then continued from 50 to 
65 inclusive, according to the figures recommended by the execu­
tive committee, but stopping at the age of 65 years.

The recommendation of the executive committee was that the 
tariff should be increased year by year till 82 years and $16.12 
monthly instalment—“provided that any member who shall 
have joined the Order prior to the said 1st day of October, 
1912, shall have the option of having his or her certificate rated 
at his or her attained age as of the 1st day of May, 1905, or at 
his or her attained age at date of joining, if he or she shall have 
joined the Order subsequent to the 1st day of May, 1905, upon 
either paying an additional assessment, consisting of the differ­
ence between the rate hereinbefore provided for and the rate 
theretofore paid by such member, which is according to the 
following schedule.” The schedule set out ages and rates as in 
the original.

The constitution required (sec. 169) that a copy of all pro­
posed amendments should be forwarded to the Grand Recorder 
on or before the 31st October, in order that he might send a copy 
to each subordinate Lodge in time for a full discussion of the 
proposed amendment before selection of a Grand Lodge repre­
sentative.

In all important matters the representative in Grand Lodge 
of a subordinate Lodge has as many votes as his Lodge has 
members.

No notice of the amendment which was adopted was for 
warded to the Grand Recorder.
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/. F. Hfllmuth, K.C., for the plaintiffs.
F. F. It. Johnston, K.C., for the defendants.

Riddell, J. (after setting out the facts) :—It must be per 
fectly manifest that this amendment never was submitted to 
the subordinate Lodges for the consideration of their members, 
and that the members of the Order at large have had no oppor­
tunity of considering and discussing the same and of instruct­
ing their representatives in respect thereof. This, of course, 
would—or might—be no objection where the representative was 
a representative, as in the Dominion and Province, of the whole 
Dominion or Province, and not of a particular constituency.

It may perhaps not be a prerequisite, taking see. lf>9 strictly, 
for the Grand Recorder to send a copy of the amendment to the 
Lodges ; but it is, in any reading, necessary that the amendment 
shall be forwarded to the Grand Recorder on or before the 31st 
October before the meeting at which it is to be considered.

There are other objections to the amendment upon which I 
do not pass.

Were it the case of an incorporated company, and were it 
certain that the proper number of votes would be secured to 
carry the amendment, the Court might not—probably would 
not—interfere; but this is quite a different ease.

I do not lose sight of the principle laid down in many eases 
that the Court will not interfere unless and until all the domestic 
remedies are exhausted. There are many provisions for appeal 
in the constitution of this Order, but none for an appeal from 
the action of the Grand Lodge itself—and that is what the plain­
tiffs complain of.

Zilliax v. Independent Order of Foresters, 13 O.L.R. 155, is 
perhaps the latest case in which the principle is applied—and 
the numerous decisions need not here be cited or discussed. 
There is no doubt of the general principle.

I cannot entirely disregard the consideration of the evil 
effects upon the Order which may result from this order—any 
more than I can disregard the hardship on old and on aging men 
arising from the amendment if held valid. That the Order may 
suffer if the present plan is retained, is clear enough. Life in­
surance does not differ from any other matter to which the in­
exorable truths of mathematics can be applied. Assumptions 
of antiquity, a euphonious, well-sounding name, the enthusiasm 
of fraternity, arc well enough ; but, when it comes to paying a 
death claim, they are found wanting. The cold gray light of a 
failing hank account makes perfectly manifest that cheap in­
surance is a sin against actuarial science—and the wages of this 
sin, too, is death.

On the other hand, these aged and aging men have paid for 
years money which went to pay for the support of those left bc-
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hind by their comrades, believing that so long as they, during 
their own lifetime, paid their fees as fixed for them, their willows 
and orphans would in like manner be provided for: they now 
are told that they must pay an increased amount, which many 
of them will find it most difficult, some impossible, to pay, or 
lose all the benefit of their past payments of money which they 
could ill spare. It would be hopeless for them to expect to be 
admitted to another benevolent society—their lot is a hard one. 
Truly those who organise such societies undertake a tremendous 
responsibility—the failure of any such always results in tragedy.

On a balancing of convenience I cannot but think that these 
individuals have the higher claim to consideration. I cannot 
think the Order is so rotten, so near bankruptcy, that it will go 
to pieces before a regular meeting can be held at which will 
appear delegates fully instructed—while, if I permitted the new 
rates to go into operation, very great hardship might result.

An injunction will go as asked, but all parties must speed 
the trial. Costs to be in the cause unless otherwise ordered by 
the trial Judge.

If all parties consent, this may be turned into a motion for 
judgment, in which case judgment will go as asked with costs.

Interim injunction granted.

PARISH v PARISH.

Ontario High Court, Riddell, J., in Chambers. October 12, 1912.
1. Divorce and separation (8VR—50)—Interim alimony—Objections.

An order for interim alimony will not lie refused nor its operation 
stayed upon the ground that the plaintiff should first return to the 
defendant the child and certain chattels alleged to have been wrong­
fully taken away by her where the matter of the objection should 
properly be determined at the trial.

| harch V. Karrh, 3 D.L.R. 658, 3 O.W.N. 1032, followed-!
2. Divorce and separation (8VH—50)—Interim alimony—Delay in

APPLYING FOB ORDER.
Where an application for interim alimony was not made in an 

alimony action until long after the delivery of plaintiff’s statement of 
claim the Court may refuse to order interim alimony computed from 
the delivery of the statement of claim and direct payment to be made 
only from the date of the order until the trial.

[ Peterson v. Peterson, 0 P.R. (Ont.) 150; Ho ice v. Howe, 3 Ch. Ch. 
i: 1641 TkoMjMM v. Thompton, 6 PJL 686, ralerred to.)

An appeal by the defendant from an order of the Local 
Judge for the County of Elgin directing the defendant to pay 
$104 as arrears of interim alimony since the service of the state­
ment of claim up to the date of the order and $8 a week there­
after; also $40 for interim disbursements.



6 D.L.R.] Parish v. Parish. 4!»

Joseph Montgomery, for the defendant.
Shirley Denison, K.C., for the plaintiff.

Riddell, J. :—The appellant asks that the order he not 
effective unless and until the plaintiff returns their child to 
the defendant and chattels of his which she has ; and, in any 
event, that the amount he reduced ; and, moreover, that the 
sum of $113 taken away by the plaintiff from the defendant’s 
house, part of his money, he taken into account.

In Kareh v. Karch, 3 D.L.R. 058, 3 O.W.N. 1032, 1 discussed 
the circumstances under which interim alimony should be al­
lowed ; and do not now depart from the conclusions there ar­
rived at. I think that I cannot stay the operation of the order 
until the plaintiff does something which it may turn out she is 
not bound to do.

But as to the amount—while it is clear that interim alimony 
may be and often is granted from the service of the writ (or 
statement of claim), that is only if there has been no delay in 
making the application : Howe v. Howe, 3 Ch. Ch. R. 404; 
Thompson v. Thompson, 0 P.R. (Ont.) 526; and a claim for in­
terim alimony is endorsed on the writ : Peterson v. Peterson, 6 P. 
R. (Ont.) 150. Here the second requisite is found—the writ is 
properly endorsed; but the writ was served on the 20th April ; 
and, for some reason, the statement of claim was delayed till the 
29th June, thereby allowing the statement of defence to be de­
layed till the 9th September. Even then, notice of motion for in­
terim alimony was not served for two weeks, i.e., the 21st Sep­
tember, and for the 27th September. The delay has not been ac­
counted for; and I think the interim alimony should run only 
from the date of the order.

In this view, I do not direct the $113 to be taken into ac­
count, as it otherwise should or might. Probably the posses­
sion of the money accounts for the delay in making application.

In view of the short time to elapse before the trial may lie 
had, I do not at present, at least, weigh in apothecaries’ scales 
the means of the defendant and the amount which the plaintiff 
should receive as interim alimony. If, for any reason, the case 
is not tried at the coming St. Thomas non-jury sittings, the 
matter may be brought before me again, either on the same or 
other material.

No costs.
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QUE. READER v. CALUMET METALS CO.

8 «' 
1912

Quebec Superior Court, Weir, ./, March 20, 1912.

1. Set-off and counterclaim ( 5 11—40)—Judgment annulled by por­
tion OF ASSIGNED ACCOUNTS—I'o.NTRA JUDGMENT FOR EXCESS.

Where plaintiff obtain* a judgment for a sum of money against de­
fendant, and where, on an opposition to annul same, the defendant 
oppiwant sets up two cert iin accounts against plaintiff contestant ex­
ceeding in amount the judgment, and the opposition is maintained 
and the judgment declared compensated and extinguished ; the right 
of the defendant opposant, in recourse against the plaintiff for the 
excess, will lie adjudged in the same proceeding.

2. Evidence ( § VI F—544a)—Agreements — Non traders — Non com­
mercial matter—I'arol evidence.

Where n debtor alleges payment and satisfaction of a claim against 
him in the hands of an assignee, and tenders parol evidence of an al­
leged agreement made between himself and the assignor under which 
the debtor joined the assignor in a promissory note and agreed to 
pay the note to the extent, and in satisfaction, of the assigned claim, 
and where it appears that neither the debtor nor the assignor was a 
trader, and that their agreement was therefore not a commercial 
matter, parol evidence of the agreement is not admissible.

3. Evidence ( g X11J—905)—Physician's hill—Conflicting and un­
satisfactory testimony—Physician's evidence—Art. 2200 of
Civil Code (Que.).

In an action for the recovery of a physician’s bill for services, 
where the nature and duration of the services are in issue, and where 
the physician testifies in detail supporting the claim, and the other 
testimony is conflicting and unsatisfactory, the evidence of the phy­
sician should lie given credence, under sub-sec. 7 of art. 2200.

4. Assignment (g I—2)—Account—Form of assignment—Considera­
tion NOT SHEWN ON FACE OF ASSIGNMENT.

In nn action for the recovery of a physician’s bill for services, 
where the bill had been assigned by attaching to nn ordinary statement 
of the account a written assignment with an attesting witness of 
“this claim of #1,500" the assignment, however, not shewing any con­
sideration, such an assignment is sufficient in form, no technical form 
being required by the laws of Quebec.

[ Walker v. Bradford Old Bank (1884), 12 Q.R.D. 511, referred to.]
5. Assignment (g 111—30)—Account—Notice of assignment of—Ser­

vice of writ or process commencing tiie action, sufficient.
Where a physician assigned to a not lier his bill against a patient 

for services, and no notice of the assignment was given to the debtor, 
before action brought by the assignee; liie service of the writ or pro­
cess commencing the action, in the name of the assignee, is a suffi­
cient notification of the transfer.

| Bank of Toronto v. Hi. I.airrcnce Fire Insurance Co. [1903] A.C. 
59, 2 ('om. L.R. (Can.) 42, followed.]

0. Set-off and counterclaim (g II—10)—Judgment and account in com­
pensation—Civil Code (Que.), art. 1188.

A judgment may lie extinguished bv set off (compensation) under 
the Civil Code (Que.), by an account when both are equally liquidated 
. ml demnndahlc where the subject of each is a sum of money.

; Xrt. 1188 of the Civil Code (Que.), amt Fisher v. Sheridan. 17 
Que. K.It. 290 referred to.]

Statement IIk.xring of opposition to annul.
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Weir, J. :—This matter is before the Court on the merits 
of the opposition to annul. The opposition is based on the 
ground of the extinetion of the debt (C.I\ 645).

It sets forth that various claims against the plaintiff have 
been assigned to it, of which only two were discussed at the 
hearing. The first assignment was of the sum of $165.00 and 
interest due by the plaintiff to Charles Bulpit for moneys 
loaned and advanced by the said Charles Bulpit to the plaintiff 
and transferred by the former to defendant opposant. In 
answer to this allegation of the opposition, plaintiff contestant 
alleges that the said debt has long been extinguished and paid 
to the said Bulpit by a transaction which took place between 
the plaintiff and said Bulpit on January 31st, 1911, by which 
transaction plaintiff signed a note with said Bulpit in favour 
of one C. McNally for $200.00, which plaintiff agreed to pay 
to the extent of $165.00 in satisfaction of his indebtedness to 
said Bulpit.

At the trial, plaintiff contestant attempted to prove the 
agreement implied in this statement by bis own evidence, to 
which objection was made by opposant. The evidence was al­
lowed in under reserve.

As any agreement between plaintiff and Bulpit is not a 
commercial matter, neither of them being traders, verbal evid­
ence of the agreement is clearly inadmissible, and the objection 
at enquête is maintained.

The second assignment set up by the opposition is of the 
sum of $1,500.00 and interest, due by plaintiff to Reynold Webb 
Wilcox, of the city and State of New York, physician and sur­
geon, for professional services rendered to the plaintiff at the 
said city of New York, at the times mentioned in the account 
to be filed, and assigned and transferred by the said Wilcox to 
the defendant.

This transfer is evidenced by opposant’s exhibit 0-2, which 
reads as follows :—

QUE.

S. C.
1912

CiLUMCT
Metals Co.

February l*t, 1911.
I hereby assign this daim of $1,500.00 against A. B. Reader to the 

Calumet Metal Co.
( Signed ) Rkynoni Wnm Wilcox.

Witness: Sabaii Travis.

To this is attached an account, dated January 1st, 1912, 
“for professional services rendered from January, 1908, to 
date : $1,500.00.” A copy of these claims was filed with the 
prothonotary on the 7th February, 1912, on the return of the 
opposition, for the plaintiff.

At the enquête, the account for the professional services 
in question was produced in detail by Dr. Wilcox, and the nat­
ure and extent of the services rendered by him to the plaintiff

32—6 D.L.B.
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QUE. were sworn to by him, as well as the value of his services. 
57c. Under art. 2260 of the Civil Code, it is provided that the oath
1912 of » physician or surgeon makes proof as to the nature and
----- duration of the services.

Rkaiikk
r. No evidence was received contradicting the estimate placed

Mktai.8 To *>,v Wilcox upon the value of these services, and his charges,
___ according to him, are the ordinary charges of New York phy-

weir.j. sicians in such matters.
Hy his contestation, plaintiff alleges that the account is 

“disputed, exaggerated and unfounded.” The only evidence, 
however, that he has produced is his own testimony, in which 
he swears that Dr. Wilcox never gave him his professional ser­
vices beyond two days in February, 1908, and maintains that 
he owes him nothing. He admits that Dr. Wilcox is “a very 
distinguished man.” It is impossible for the Court to doubt 
the veracity of Dr. Wilcox, while, on the other hand, the evid­
ence of the plaintiff did not create a very agreeable impres­
sion as to his veracity. Under cross-examination he was forced 
to admit that, in the summer of 1908, he filed an affidavit in 
the Court of New York that he was too ill to attend, and that 
this affidavit was accompanied by a certificate of Dr. Wilcox 
to that effect. He also made the admission that his wife had 
implored him to give up the use of pernicious drugs, thereby 
corrolM)rating to that extent the testimony of Dr. Wilcox as 
to the nature of his services to plaintiff in part. Moreover, 
Dr. Wilcox is also corroborated in part by the evidence of 
Helen Leahy, who testified that, at plaintiff’s request, she had 
summoned Dr. Wilcox to his bedside, and that, during a long 
period, Dr. Wilcox was in attendance upon him. Her evidence 
also is flatly contradicted by the plaintiff in every particular. 
There is no reason to doubt her veracity. 1 consider that the 
account of Dr. Wilcox has been established.

Plaintiff contestant raises three other objections in con­
nection therewith by his contestation that the written transfer 
and assignment produced in this ease are null, void and il­
legal :—

1. IlconuM* they are not made in the form required by law;
2. because no mention in to be found therein of any consideration;
3. Hermine no notice thereof wan ever given to the plaintiff con­

tentant.
Hy his conclusions he does not ask that the transfer and 

assignment be declared null, void and illegal and set aside, 
but prays purely and simply for the dismissal of the opposi­
tion. As regards the form of the assignment from Dr. Wilcox 
to the opposant, no reasons were given as to its insufficiency. 
There are no sacramental terms required by our law for such 
a transfer, and the form used in this ease is sufficient. As to 
the fact that no consideration is mentioned in the assignment,
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that is a matter which might have some force and effect in a 9UE
contestation based thereon between the assignor and the as- g q
signée, but it is dilfieult to see the interest of plaintiff therein. 1912

Art. 1570 of the Civil ('ode provides that the sale of debts —
and rights of action against third persons, is perfected between K, '",H
the seller and buyer by the completion of the title, if authentic, Cam min
or the delivery of it, if under private signature. In this ease, Metals <'« 
the delivery of the assignment, with the accompanying account wnr. j. 
of the indebtedness of the plaintiff, was complete prior to the 
filing of the opposition as between Dr. Wilcox and opposant.
The above cited article is further supplemented by art. 1494 
of Civil Code, which reads as follows:—

The delivery of ineorport'al thing* I* made by the delivery of the 
title», or by the u*e which the buyer make» of *uch thing* with the 
remuent of the «teller.
In this ease, we have the opposant using the assignment from 

Dr. Wilcox for the purpose of its opposition and, apparently, 
with his knowledge and consent, as he is a witness on the part 
of the opposant. It is true that, under cross-examination, Dr.
Wilcox admits that, as yet, he has not received anything ns 
the price or consideration of the transfer of the assignment, 
and is contradictory in his views as to the legal effects thereof.
This cannot detract from opposant s rights under the written 
assignment, accepted and acted upon by it with the knowledge 
and (‘misent of Dr. Wilcox.

Opposant’s rights are to be interpreted from the assignment 
in writing itself, and not from subsequent views or statements 
of the assignor. Here again it is difficult to see what interest 
the plaintiff has in attacking the assignment for reasons of in­
formality or technical defects, inasmuch as, if the opposant suc­
ceeds under it, the result would be the extinguishment of the 
indebtedness of the plaintiff himself and the assignment is, 
strictly speaking, a contract between the assignor and assignee 
only. See Walker v. Bradford Old llank (1884), 12 Q.B.D. 511.

The remaining ground of nullity raised by plaintiff, viz., 
that no notice of the assignment was ever given to him, is dis­
posed of by the holding of the Privy Council in The llank of 
Toronto v. St. Laurence Fire Insurance Co., 12 Que. K.lt. 556,
(1903] A.C. 59, where it was held that the service upon the 
debtor of the action in the name of the transferee is a sufficient 
not iff' ' n of the transfer.

Ser - e of the opposition herein is of the same effect as of 
the action between the partira.

Plaintiff contestant also urges that the Wilcox account as­
signed to opposant cannot lie pleaded in compensation of the 
judgment in his favour against the defendant opposant, be­
cause it is not certain, demandable and liquidated. Art. 645



500 Dominion Law Reports. [6 D.L.R.

QUE.

sTc.
1012

Reader

Calumet 
Metals Co.

permits of the debtor demanding the nullity of the seizure of 
moveable property in execution “on the ground of the extinc­
tion of the debt.” Debts may be extinguished by compensa­
tion and are compensated when, according to art. 1188, they 
are equally liquidated and demandable and have each for ob­
ject a sum of money or a certain quantity of indeterminate 
things of the same kind and quality.

As to what debts are equally liquidated, the authorities ap­
plicable herein are well summarized by Mr. Beauchamp under 
the caption “Doctrine Français,” at the end of art. 1188:—

Iai jurisprudence concède que la compensation admise entre dettes 
liquides s'étend aux dettes faciles A liquider, ou plutôt une dette 
facile A liquider doit être réputée liquide en ce qui touche la com­
pensation. Une dette est réputée liquide et susceptible de com­
pensation si elle peut être liquidée sans retard préjudiciable ft celui 

A qui elle est opposée. 2H Demolombe, n. 522, 523; Merlin, Rép., vo. 
Com pensât ion. par. 2. n. 1; 7 TouUicr. n. 411, 412; 8 Laurent, n. 
404, 405, 472; 5 Colniet de Santerre, n. 242 bis-5; 3 Massé et Vergé, 
sur Zachariae, par. 751, note 7.
In addition, I may refer to the case of Fisher v. Sheridan, 

17 Que. K.B. 296, where the following ruling was laid down:— 
Jugé: Une dette formée d'items pour pension, fourniture de vête­

ments, frais de voyage, argent prêté et frais funérairies, que le cré­
ancier peut justifier promptement, n'est pas de celles prévues ft l'art. 
1194 C.C., mais est compensuble de plein droit aussitôt qu'elle existe. 
For all these reasons I am of opinion that the opposition 

should be maintained and the contestation dismissed, and the 
Court doth declare that the claim of the plaintiff under the 
judgment rendered in his favour herein, is paid, compensated 
and extinguished by:—

1. The sum of .$105.00 heretofore due by the pluintifT to Charles 
Ilulpit of Calumet Island for moneys loaned and advanced by the 
said Charles Rulpit to the plaintiff, and transferred by the said 
Charles Rulpit to the defendant opposant on the 17th January, 1912; 
and,

2. The sum of $1,500.00, heretofore due by plaintiff to Reynold 
Weld) Wilcox, of the city and State of New York, one of the United 
States of America, physician and surgeon, for professional services 
rendered to the plaintiff at the said city of New York, and assigned 
and transferred by the said Reynold Webb Wilcox to the defendant 
opposant by a writing dated February 1st, 1912, herein filed;
And does reserve to defendant opposant its recourse against

the plaintiff for the excess of the sum so assigned to it over the 
claim of the plaintiff in virtue of the judgment herein in his 
favour; doth annul the seizure practised herein, and doth con­
demn plaintiff contestant to pay the costs of defendant oppos­
ant from and after the 7th day of February, 1912, the date of 
the tiling of the exhibits herein, distraits to Mr. T. P. Foran, 
attorney for opposant.

Opposition maintained.
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WALKER AND WEBB v MACDONALD.
GRAHAM v. MACDONALD.

Ontario High Court. Trial brforc Falconbridge, V.J.K.H. September 4, 1912.

1. Brokers (g 11 It—12)—Agency—Commission—Sale of lands—Causa
causan#—Liability <ik vendor for two commissions.

Where two action# are brought by two Mcparate land agent* each 
claiming, as against the vendor, commission on the same sale of the 
same property, the right to commission is his who was musa causant 
or the efficient cause of the sale to the exclusion of the other agent so 
claiming.

[llurton v. Hughes, 1 Times L.U. 207, specially referred to.]
2. Brokers «fil 11—13a)—Agency—Commission—Salk ok lands — Pur­

chaser INDUCING VENDOR To I4IWER CRICK IIY MISREPRESENTING
THAT VENDOR’S AGENT HAS EARNED NO COMMISSION—INDEMNITY IIY
purchaser—Third party.

Where a purchaser of real estate, in assuming to Is* making the deal 
entirely without the intervention of the vendor's agent, misrepresents 
to the vendor that the vendor's agent has earned no commission on 
the sale, and thereby misleads tin* vendor and induces him to lower 
hi# price by the amount of the commission which would otherwise la- 
payable. in an action subsequently brought by vendor’s agent against 
the vendor (adding the purchaser as a third party ) establishing the 
claim for commission, the purchaser may be held bound to make 
good to the defendants tlie amount of such commission.

ONT.

If. C.J. 
1912

Sept. 4.

Actions by land agents for commission on the sale of prop- statement 
erties of the defendants to 0. J. Foy Limited, brought in as 
third parties.

The plaintiffs Walker and Webb and the plaintiff (1 raliam 
each claimed a commission on the same sale.

Judgment was given in favour of the plaintiff (Iraliam, the 
action of Walker and Webb was dismissed with costs.

IV. K. Ranci/, K.C., and //. K. Irwin, K.C., for the plaintiffs 
Walker and Webb.

/>. Inglit Grant, for the plaintiff Graham.
G. F. She/>h.»/, K.C., and G. IV. Mason, for the defendants.
E. ,1. Il< am, K.C., and R. J. Marten nan, for the third parties.

Falconbridge, C.J. :—The plaintiff Graham is entitled to the Fsirontridgr. 
commission. There will he judgment for him for $1,750 and 
costs.

The plaintiffs Walker and Webb are not so entitled. Their 
action is dismissed with costs.

As to the third parties (G. J. Foy Limited), R. T. Rlaeh- 
ford was a most unsatisfactory witness, both in demeanour 
and judged by the other ordinary tests of credibility. I hesitate 
to brand him as deliberately untruthful, lie was apparently 
a sick man, and perhaps his recollection was at fault. Hut I 
prefer to accept the evidence of Macdonald and Glanville, 
wherever he contradicts them or either of them.
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Macdonald had shewn him Graham’s card, and Blaehford 
expressly repudiated Graham. Yet when he ascertained (if 
he did not know it all along) that Graham was, to put the case 
mildly, busying himself about the matter, it never occurred to 
him, as a proper thing to do, to tell Macdonald. He assured 
the defendants that he came to close the deal himself, that no 
one but Williams was in any position to look for commission, 
and that he would look after Williams. The clause in exhibit 5, 
“No agent introduced buyer and seller,” was read over to him, 
and he well knew the object of its insertion. He must be taken 
to have intended the vendees to act on it and on his silence as to 
what he knew about the action of those who now claim com­
missions.

The vendors acted on these representations and reduced their 
price from $72,000 to $70,000.

Therefore, the third parties, G. J. Foy Limited, are bound 
to make this good to the defendants, and the defendants will 
have judgment against the third parties for $1,750, plus the 
plaintiff Graham’s costs, plus the defendants’ costs in the 
Graham suit, and costs of making G. J. Foy Limited third 
parties and of the trial. In other words, the defendants are 
entitled to complete indemnity as to Graham, and to their own 
costs.

The same result would follow as to the third parties if 
Walker and Webb were adjudged entitled to the commission, 
instead of Graham.

It behooves the man who has property for sale, to walk and 
talk warily.

It was suggested in this case that the defendants would be 
liable for two commissions. See Burton v. Hughes, 1 Times L.R. 
207; Baton v. Brice (Co. C. York), 21 O.W.R. 753.

Judgment for plaintiff Graham; Walker 
and Webbrs action dismissed.

HALE r. TOMPKINS.

.Vein Brunswick Supreme Court, Barker, CJ., Landry, McLeod, White, 
Hairy, and .McKeown, •/</. April 19, 1912.

1. Appeal (8 VII J—390)—Point not raised below—Oral argument.
Where an appeal in brought from the refusal of a motion for a now 

trial, it ground nf such motion which had been stated in the notice 
of motion but which was not argued or mentioned on the heiring of 
the motion u|>on oral argument and upon which the Judge was not 
a*ked to pas* and concerning which, therefore, he expressed no opinion, 
will not tie considered on an appeal from the denial of such motion.

2. Appeal ( 8 M 3—545)—Rejection of evidence—Substantial wrong
neo atived.

The rejection in an action for a breach of a warranty of soundness 
on the sale of a horse, of testimony tending to shew that the horse
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was sound prior to and at the time of sale, does not occasion an; 
substantial wrong or work a miscarri ige of justice sufficient, under 
the X.B. Judicature Act, 11)09, to justify the revei>al of a judgment 
in favour of the plaintiff, where the defendant admitted that at the 
time he sold and warranted the horse, he hud notice that the inter­
mittent attacks to which the horse was subject were of a serious 
nature although he then declined to believe that the trouble was of 
more than a trifling character.

3. Appeal i§ Vil L2—475)—Jury's fixiunos—Appeal from refusal of
NEW TRIAL.

The Supreme Court of New Brunswick will not, on an appeal from 
an order of a County Court refusing a new trial on the ground that 
the verdict of the jury was against the evidence, interfere with flie 
finding of the Court below. (Per Barry, J. )

fNhrraton v. 11 'hrlplry, 20 N.B.R. 75, specially referred to; *ee 
also llilland v. Hamm, 17 N.B.R. 28».|

4. Evidence ( | XI 0—857 ) —Defences—General issue.
Under the statute C.S.N.B. 1903, ch. 116, sec. 41, sub sec. (2), a 

plea of the general issue in an action for a breach of warranty of 
soundness of a horse, will permit the defendant to adduct* evidence to 
shew that it wü sound prior to and at the time of the sale. (Per 
Barry, J.)

Appeal by defendant from the judgment of the Carleton 
County Court in favour of the plaintiff in an action of war­
ranty as to the soundness of a horse.

The answers of the jury to questions submitted were as fol­
lows :—

1. Did Hale say to Tompkins that he would trade if the horses were 
all right? A. Yes.

2. Did Tompkins answer they were all right? A. Yes.
3. If Tompkins did say ‘‘They are all right," was it a mere opin­

ion or a misrepresentation ? A. Misrepresentation.
4. Was the horse in question in good condition at the time of 

the barter and sale? A. No.
5. If there was a warranty, what damage would you allow for 

a breach of it? A. One hundred dollars.

On these answers the Judge directed a verdict to be entered 
for the plaintiff for $100.

A motion had been made before the County Court Judge, for 
a new- trial, the grounds as stated in the summons for such 
motion being (1) Improper rejection of evidence in excluding 
evidence of the condition of the horse before the alleged ex­
change or sale; and (2) Verdict against the weight of evidence. 
The Judge refused the motion for a new trial, and from this 
decision appeal is now taken by the defendant to this Court, the 
grounds for such appeal being the same as stated in the sum­
mons for tht hearing before the Judge below.

The record as returned contained the following report of the 
Judge’s remarks in dismissing that motion ;—

After bearing counsel, 1 conclude that the matter in question was 
one entirely for the jury; that I am satisfied that I left the q’.ea-
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ti ns fully explained to them; and that tliey did not misunderstand
n:v; and that I should, therefore, not interfere with the >t?rdivi,
that was entered on the trial on their answers to the questions.
New trial refused.

The appeal was dismissed with costs.
A. It. Connell, K.C., for plaintiff, respondent.
1\ A. Guthrie, for defendant, appellant.

Barker, C.J.;—There is no reference here [in the record 
returned | to tin» objection as to the rejection of evidence, nor 
is there anything to lead one to suppose that any other question 
had been raised or discussed than the one as to the verdict be- 
ing against the wight of evidence, and that I think the Judge 
disposed of quite correctly. See /low v. London and Worth 
Western It. Co., [1892] 1 Q.B. 391 ; Brisbane Council v. Martin, 
[1894] A.C. 249.

Mr. Connell, the plaintiff's counsel, say* that on the argu­
ment of the motion for a new trial the question as to the rejec­
tion of the evidence was not mentioned or argued, and that the 
whole discussion related to the other point. This is in accord­
ance with the reasons given by the Judge for refusing the 
motion. The defendant’s counsel, while he says that he did not 
abandon that point does not deny Mr. Connell’s statement. He, 
however, claims that as the objection to the Judge’s ruling 
was clearly made at the trial, it is open to him on appeal, though 
it was not mentioned or discussed before the Judge on the 
motion for new trial, and he was not asked to consider that ques­
tion at all.

The sole ground of appeal here is that in refusing the new* 
trial the Judge has erred in his law. How can that be said as 
to a question upon which he was not asked to pass and upon 
which he has not expressed any opinion at all. If this point 
had been insisted on the Judge might, on consideration, have 
changed the opinion he seems to have expressed at the trial, 
and set aside the verdict. If it were otherwise the motion for a 
new trial to the Judge which is necessary in jury trials would 
be of no utility. Apart from this, 1 am of opinion that the re­
jection of the evidence complained of has not occasioned any 
substantial wrong or miscarriage, and for that reason a new 
trial would be refused.

The bargain between these parties was this: They each had 
a pair of horses which they agreed to exchange upon the follow­
ing terms: The plaintiff was to give his horses anil pay $200 
for which he was to get the defendant’s horses on his warranty 
that they were “all right.” The horses were delivered and the 
money paid as agreed. This was in April, 1910, A few weeks 
later, one of the horses which the plaintiff got was taken ill with 
what appears to have been acute indigestion. This was in June
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and between that time and the following April—that is about N B- 
a year after the purehase—the horse had eight other attacks in g ^ 
tlie last of which he died. During each of these sicknesses, the 1912

horse was altogether unable to work for three or four days. ----
These facts were established by the veterinary who treated the
horse, and by the plaintiff and others who were personally cogni- Tomckixh.
/ant of all the circumstances, and they are in fact not con- -----
tradicted. A witness by the name of Freeman was called by the 
defendant, and his examination is thus reported :—

Q. Did you know anything alxmt this horse? A. All I know 
about him is when 1 worked him in 1010. Q. He was sold to the 
plnintiir in April. 1910; What was the condition of the horse when 
you worked him? COURT:—Was it liefore the alleged warranty?
Mr. Ketohum (defendant's counsel):—Yes. Court :—What is the 
object of the testimony? Mr. Kelchum:—It is our defence to the 
action. Court :—But it is not a defence. Even if your client bond 
fide believed the horse to be in good condition, when as a matter of 
fact he was not and warranted him, he would bo liable on his war­
ranty. Mr. Krtehum:—I think not. your Honour.
The Judge then rejected the evidence. The defendant was 

seeking to shew that at the time of the sale the horse had no 
disease and in fact was “all right,” as represented. This could 
be shewn only by those who had charge of him up to that time 
that he was not sick and gave no indications of disease. It has 
nothing to do with the warranty, but it has something to do with 
the breach of the warranty. Taking, as in this ease, an indivi­
dual instance, it is obvious that the evidence is of little value.
I am, however, disposed to think that the Judge was wrong in 
rejecting the evidence and that any objection to it goes to its 
value and not its admissibility.

Assuming that it was wrongly rejected, what substantial 
wrong or miscarriage has resulted? For if there is none we 
ought not to grant a new trial. The witness said all he knew 
about the horse was derived from driving and working him in 
1010. Obviously if the horse was able to be driven and to do 
his work he was not then sick, nor suffering from this indi­
gestion, because during the intervals between the attacks he was 
able to work. The jury in this case found there was a warranty, 
that the defendant misrepresented the condition of the horse and 
that the horse at the time of the sale was not “all right,” and 
there is no question as to the jury having been properly directed.
We have the defendant’s own admission that the horse had been 
suffering from what he said was “worms.” He had consulted 
a neighbour and he had himself treated him for it apparently 
without success. In addition to this, his wife.—some time be­
fore the sale, the date is not mentioned,—had at his instance 
written to the editor of the Family Herald,—a paper published 
in Montreal, devoted among other things to the care and treat-
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ment of horses,—and sent him a statement of the horse’s symp­
toms and asking for advice as to his treatment for worms. The 
reply he got was that according to the symptoms given the 
horse had acute indigestion and a prescription for his treatment 
was enclosed. Here was a distinct notice from an expert in 
such matters that the horse had acute indigestion.

It is true that the defendant rejected the diagnosis of the 
man to whom he had applied for information and advice, and 
adhered to his own theory that the horse’s condition was attri­
butable to worms. Hut does that make any difference? The 
warranty was not against the existence of any particular malady, 
—it was general, that the horse was “all right.” It is clear that 
the disease from which the horse was suffering before the sale 
and about which the defendant consulted the Family Herald 
was the same disease, which the horse continued to have after the 
sale, incapacitating him for work and eventually causing his 
death. It is not disputed that if the horse had this indigestion 
at the time of the exchange there was a breach of warranty. Can 
you escape the liability by miscalling the name of the disease ? 
With this evidence I cannot think there has been, or can have 
been any substantial wrong or miscarriage done the defendant 
by the rejection of Freeman’s evidence as tendered at the trial.

1 think the appeal should be dismissed with costs.

Landry, McLeod, White, and McKeown, JJ., concurred 
with Barker, C.J.

Barry, J. :—This action was brought for the recovery of 
damages for the breach of a warranty of a horse ; was tried at 
the Carleton County Court in the month of December last, 
with a jury; and resulted in a verdict for the plaintiff (re­
spondent) for the sum of one hundred dollars. An applica­
tion to the Judge of the County Court for a new trial was 
refused, and it is from this judgment and upon the same 
grounds as were taken before the Judge of the Court below 
upon the motion for a new trial, that the appeal is taken.

On the 25th of April, 1910, the respondent and the appellant 
traded horses, the former giving the latter a pair of colts and 
$200 in exchange for a pair of horses, a heavier and an older 
team. The respondent says that at the time of the exchange he 
asked the appellant if the horses which he, the respondent, 
was getting were all right, and that the appellant said that they 
were.

“He told me he would trade for $200 and ray colts and I 
told him I would trade provided the horses, (t.e., Tompkins’ 
horses), were all right, and he said they were all right,”—is the 
way in which the respondent puts it. Shortly after the respond­
ent acquired the pair of horses, one of them, he says, would
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take sick every once in a while and be of no use for four or five 
days or a week; the horse was taken sick in this way eight or 
nine times,—the first attack occurring in June,—until the 2nd 
of April, 1911, when it died; the death being attributable to 
acute indigestion, the veterinary surgeon who was called as a 
witness at the trial said. It appears that the appellant him 
self was aware at the time of the exchange that the horse had 
suffered from what he thought were worms. This ailment, 
which he regarded as trifling, he had treated himself, and 
after the exchange, gave to the respondent a prescription which 
he had obtained through the correspondence column of a 
Montreal newspaper, whicTi he had himself used, and which, he 
told the respondent, would bring the horse, around all right. 
The respondent claimed that what took place between him and 
the appellant amounted to a warranty, and the jury has so 
found.

In the plaintiff’s case four witnesses were interrogated and 
allowed to give evidence, without objection, as to the condition 
of the horse before and at the time of the exchange. In the 
defendant’s case the appellant called as a witness a man named 
Frank Freeman, whose examination was undertaken by Mr. 
Ketchum, counsel for the defendant, and this is a report of what 
then occurred:—

NB
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Q. Mr. Freeman, where do you live? A. Hartford.
Q. Do you know the parties to this suit? A. Yes.
Q. Do you know anything about this horse? A. All I know about 

him is when I worked him.
Q. When did you work him? A. I worked him in 1910.
Q. He was sold to the plaintiff in April, 1910. What was the con­

dition of the horse when you worked him?
Coubt:—Was it before the alleged warranty?
Mr. Ketchum:—Yea.
Coubt:—What is the object of the testimony?
Mr. Ketchum:—It is our defence to the action?
Coubt:—But it is not a defence. Even if your client bond fide 

believed the horse to be in good condition when as a matter of fact 
he was not, and warranted him, he would be liable on his warranty.

Mr. Ketchum:—I think not, your Honour.
Coubt:—You might cumulate evidence as to the condition of the 

horse prior to the contract of sale, but that is not the question we 
are to determine. The issue we have to try is: Was there or was there 
not a warranty; and, if there was was there a breach of it? You 
might give the evidence in mitigation of damages, but in that event 
you would admit a verdict against you, a position, I take it, you would 
not like to place yourself in.

Mr. Ketchum:—I think it is good evidence to support my defence.
Coubt:—I think not. I would have to charge the jury along the 

line indicated.
Mr. Ketchum:—I would press it as such.
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Court:—Then I would rule it out.
Mr. Ketchum:—Very well, your Honour. (To witness), That will 

do.
The rejection of this evidence by the learned Judge is one 

of the grounds upon which the present appeal is based, and 
if the determination of the appeal depended upon this point 
alone, I should be disposed to allow it, because the evidence 
tendered was, in my opinion, admissible, and should not have 
been rejected.

The declaration is framed in assumpsit, and is as follows:— 
In consideration that the plaintiff would exchange two colts and 

pay the sum of two hundred dollars for two horses of the defend­
ant, the defendant promised the plaintilf that the said horses so 
purchased from the defendant to be delivered by the defendant to the 
pl.iintitr were then all right, and the plaintiff delivered his two colts 
and paid the sum of two hundred dollars to the defendant for the said 
two horses of the defendant, yet at the time of the making of the said 
promise by the defendant, one of the said horses so delivered by the 
defendant to the plaintilf was not all right, whereby the said horse 
became ami was of no use or value to the plaintiff and afterwards 
died, and the plaintiff incurred expense in keeping and feeding the 
said horse and in attempting to cure the same.
To this declaration the defendant pleaded the general issue 

of non assumpsit:—
The defendant comes ami defends the wrong and injury when, etc., 

and says he did not undertake or promise in manner and form as 
the said plaintiff hath above thereof complained against him, and 
of this the said defendant puts himself upon the country.
Among the general pleading rules of Hilary Term, 4th Win. 

IV—passed under the authority of the Act, 3 & 4 Win. IV. 
(Imp.) ch. 42—which may be found in 1 Chit. 1*1. (6th Lend, 
ed.) 742, under the head of “Assumpsit,” is the following:—

In all actions of assumpsit, except on bills of exchange and promis­
sory notes, the plea of non assumpsit shall operate only as a denial 
in fact of the express contract or promise alleged, or of the matters 
of fact from which the contract or promise alleged may be implied by 
law, ex. gr., in an action on a warranty, the plea will operate as a 
denial of the fact of warranty being given upon the alleged consider­
ation, but not of the breach.
If, therefore, the general issue prescribed by the County 

Courts Act (eh. 116, C. S. 1903), meant the restricted general 
issue established by the rules alluded to, 1 am disposed to 
think the learned Judge would have been entirely right in re­
jecting the evidence tendered.

Rut by express enactment (ch. 116, sec. 41, sub-sec. (2), 
C. S. 1903), the words “general issue” are given a much 
broader signification, ami are to lx* taken to mean the general 
issue as it was in England prior to and at the time of the making 
of the rules, that is, prior to Hilary Term, 1834 (4 Win. IV.).
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Before that date the plea of non assumpsit was considered 
not only as putting in issue every allegation in the declaration, 
as well the promise as the inducement, consideration, and all 
averments in fact, hut also as enabling the defendant to give 
evidence of every description of defence which shewed that the 
promise was void or voidable, or that it had been performed ; 
any matter which shewed that the plaintiff never had any cause 
of action might be given in evidence under this plea, and also, 
most matters, even in discharge of the action, and which shewed 
that at the time of the commencement of the suit, the plaintiff 
had no subsisting cause of action. So that, very frequently the 
pleadings on the record entirely mislead the plaintiff, the Court 
and the jury as to the real point to be tried, and it was the in­
convenience resulting from this illogical and uncertain state of 
pleading that led to what were thought to lie the improvements 
introduced by the rules alluded to: 1 Chit. IN. (6th Lond. ed.) 
475. Our own legislature has, for reasons which, I have no 
doubt, appeared to it to be good, deemed it advisable to let the 
old system of pleading remain as it was In*fori* the rules, with all 
its inconveniences, and under that system the evidence rejected 
was, I think, admissible.

The improper exclusion of evidence rightly tendered will 
not, however, of itself, render bad a verdict, if upon the whole 
aspect of the case, no wrong or miscarriage has been thereby 
occasioned. In a recent decision of this Court, Wettell v. Mc­
Laughlin, 5 D.L.R. 201, it was held that the provisions of O. 
39, r. 6, the Judicature Act, 1909, were equally applicable to and 
governed the Court in appeals from the County Court, and 
that a new trial should not be granted on the ground of mis­
direction or of the improper admission or rejection of evidence 
unless in the opinion of the Court some substantial wrong or 
miscarriage has been thereby occasioned in the trial.

Upon a perusal of the whole evidence 1 cannot bring my 
mind to think that there has been any miscarriage of justice 
here; so that, notwithstanding there was, what 1 think, improper 
rejection of evidence by the trial Judge, I agree in tie judg­
ment of the Chief Justice which he has just read.

In regard to the second ground of appeal, verdict against 
the weight of evidence. It was decided by this Court in Sin ralnn 
v. Whrlpley, 20 N.B.R. 75, that on an appeal from an order of 
a County Court refusing a rule for a new trial, on the ground 
of the verdict being against evidence, the Court would not inter­
fere with the finding of the Court below. And in several quite 
recent cases, it has been held that an appeal from a County 
Court does not lie to this Court upon questions of fact. Appeal 
dismissed with costs.

II XI.K

Tomvkins.

Appeal dismissed.
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D. C. Ontario Divisional Court, Falconhridge, C.J.K.D., Britton and Riddell, JJ. 
jq 12 «/u/y 31, 1912.

1. Appeal (S Vil. 14—417)—Question not raised below —Defence
UM)KB STATUTE AND MUNICIPAL BY-LAW.

Where there are both a statute and a municipal by-law upon which 
a defendant might rest his defence, and. at the trial, he concedes that 
he cannot rely upon the statute and stands upon the by-law, it is not 
open to him, upon appeal, to fall back upon the statute.

2. Municipal cobpokations ( g 11 C 3—81)—Poweb to pash bylaw—
Killing ok iioos bunnino at labgk.

Under the authority of sub-secs. 1 and 2 of sec. 540 of the Con­
solidated Municipal Act, 1903. a municipality has power to pass a 
by-law justifying the killing of dogs found running at large anywhere 
in the municipality and the by-law need not be limited to dogs* found 
in a street or public place.

3. Animals (g 111—13)—Killing ok dogs running at laboe—Municipal

Where a by law passed under the authority of sub secs. 1 and 2 of 
sec. 540 of tlie Consolidated Municipal Act. 1903, justifies the killing 
of any dog found running at large more than half a mile from the 
premises of its owner, a dog is to lie deemed “found” within the mean­
ing of the by-law where it is first seen by its pursuers and it cannot 
lawfully lie killed if, having lieen first seen less than half a mile from 
its owner's premises, it subsequently goes beyond that distance.

4. Damages (g 111 J—204a)—Measure ok compensation—Killing a

The sum of $125 is not un excessive sum to award as damages for 
the loss of a half-bred collie dog. which is shewn to have been of more 
thm ordinary intelligence, kind and affectionate, a good watch-dog, 
useful about the farm, and well trained to herd and attend to cattle.

Statement Ai'PEal by the defendants from the judgment of the County 
Court of the ( bounty of Prince Edward, in favour of the plaintiff, 
in an action for damages for the loss of a dog killed by the de­
fendants.

Reasons for judgment of the County Court Judge, in which 
the facts arc stated, are as follow :—

This is an action brought by the plaintiff against the defendants 
to recover damages for the killing of a dog of the plaintiff by the 
defendants on the 1st day of July, 1911. The case was tried by 
me without a jury on the 3rd April, 1912, when, after hearing 
argument of counsel, 1 reserved judgment.

The dog was shot upon the premises of the defendants. The 
act was done by the defendant Ross Collins, a young man of 
apparently about twenty-one years of age, still at home with his 
father, w'ho is the other defendant. The father does not dispute 
his responsibility for the son's act.

The plaintiff and defendants arc farmers, living in the town­
ship of Millier. Their farms abut on what is called the Lake 
Shore road, which runs east and west; the plaintiff to the west 
and the defendants to the cast. The farm of the plaintiff lies 
wholly to the north of the road, that of the defendants extends
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across the road, and the dwelling-house on the hitter is on the 
portion of the farm south of the road. Two other farms, con­
taining three hundred acres, intervene.

Except as to the exact spot where the dog was killed, there 
can be no question about the material facts of the case.

As to the law, in Halsbury’s Laws of England, vol. 1, sec. 857, 
p. 395, the common law applicable is thus stated: “To kill, shoot, 
or injure another man’s dog without legal justification is an 
actionable wrong at common law. It is no legal justification 
that the dog was trespassing. In order legally to justify such an 
act it must be proved that it was done under necessity for the 
purpose of protecting the person, or saving property in peril at 
the moment of the act.”

It is not pretended that under common law there was any 
justification in this case for the killing of the dog.

Such common law rule, however, has been changed by our 
statute, R.S.0.1897, ch. 271, “An Act for the Protection of Sheep 
and to impose a Tax on Dogs;” sec. 9 authorises the killing of 
any dog seen (epitomising the three cases) : (1) worrying sheep; 
(2) in an enclosed field, giving tongue and terrifying sheep therein; 
and (3) straying between sundown and sunrise on any farm where 
sheep are kept.

The defendants, by their statement of defence, justified the 
killing of the dog under this statute, pleading, under sec. 11), “not 
guilty by statute,” and also adding a special plea. This latter, 
however, alleges no legal justification, and would, I think, have 
been struck out on application in Chambers.

The defendants’ counsel explicitly conceded at the trial that, 
upon the evidence given thereat, no justification had been estab­
lished under the statute. Hut on his application, at the opening 
of the trial, I had granted him leave to amend his statement of 
defence by justifying the killing under a by-law of the council of 
the township, No. 14 of their revised by-laws, 1911. As I then 
remarked, I still think, he was entitled to avail himself of such 
by-law, even without amendment. In Doan v. Michigan Central 
R.W. Co. (1890), 17 A.H. 481, it was held that the defendants 
therein, under their plea of “not guilty by statute,” were entitled 
to prove contributory negligence oil the part of the plaintiff 
without any special plea of contributory negligence.

The only question, then, is whether the killing of the dog was 
justified under sec. 2 of the above by-law, which is: “It shall 
not lie lawful for any dog to run at large unaccompanied by its 
owner or by some member of such owner's family; and any dog, 
except hounds, while actually engaged in hunting, found so 
running at large at a greater distance than one-half mile from tho 
premises of its owner, and unaccompanied therewith (sic), may 
be killed by any resident ratepayer of this municipality.”

The authority for passing such by-law, or rather sec. 2 thereof,
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is the Consolidated Municipal Act, 1003, see. 540, sub-secs. 1 and 
2. Such authority is to pass by-laws: “1. For restraining ami 
regulating the running at large of dogs . . . 2. For killing dogs 
running at large contrary to the by-laws;” “or those impounded 
under the provisions thereof” (1 Cleo. V. eh. 57, see. 8(2))— 
“(a) For the puri>oses of the two next preceding paragraphs a dog 
shall be deemed to l>e running at large when found in a street or 
other public place and not under the control of any person.”

A by-law passed under this authority can only justify the 
killing of dogs found running at large in a street or other public place.

This by-law No. 14 assumes to justify the killing of a dog 
found running at large anywhere, at a greater distance than one- 
half mile from the premises of its owner, etc. The township 
council had no authority so to enact.

I do not think it could l>e successfully argued that there should 
l)C read into this by-law the same interpretation of the words 
“running at large,” used therein, as the statute gives to them. 
Rut, if that view could In* taken, then it would follow that this 
dog was not in fact, when it was killed, running at large contrary 
to the by-law. During all the time that it was within sight of the 
defendants, it was upon their own private property. When first 
seen, it was admittedly several hundred feet away to the west of 
the house. When shot, it was near the house. The defendants say 
they buried it in a hole near where it was shot. To prove that 
where it was shot was over a half mile from the plaintiff's premises, 
two witnesses were adduced who had measured the distance from 
this hole to the plaintiff's premises. They made the distance just 
eleven and a half feet over a half-mile. Now, assuming that 
the hole where the dog was buried was the place where it was 
shot, and that the measurement given is correct, 1 am not at all 
sure that this proves that the dog was “found" running at large 
more than a half-mile from the plaintiff's premises. Was not the 
dog "found," that is to say, “discovered,” “met with by accident,” 
“chanced upon,” “fell in with,” when first seen? If so, the dog, 
when "found," wras not running at large, Ac., at a greater distance 
than one half-mile from the premises of its owner; it W'ould then be 
several hundred feet w'ithin such half-mile. So that, if I am right 
in this view, even under the by-law as it reads and independent of 
the statute, all that the defendants had a right to do was to drive 
the dog away, and not, as they did, proceed to kill it.

In no view, do I think, can the killing of the dog In* justified. 
The defendants say that at the time there was sheep on the farm. 
Rut these, they admit, wen* to the east of the house, not within 
sight of the «log; and the dog’s presence on the farm was not in 
any way disturbing them. It is not charged that this dog ever 
injured, or shewed any disposition to injure, sheep.

There cannot be any doubt, I think, but that it w'as the de­
fendants’ own female dog which was the attraction. The younger
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defendant stated that he had seen the plaintiff's dog there before, a 
dozen times. There was evidence, too, that other dogs were so 
attracted.

As to the amount of damages which should he allowed the 
plaintiff. The dog was referred to as “a collie dog,” not a 
thoroughbred, hut evidently a remarkably intelligent animal, 
well trained and exceedingly useful to the plaintiff about his 
farm, lie and his wife naturally prized it very highly. 1 would 
not, I think, be justified in allowing anything like the amount 
that is asked. But the amount ought certainly to be something 
pretty substantial. After the most careful consideration 1 can 
give the matter, I have concluded that $ 125 would be a proper 
sum.

There will, therefore, be judgment for the plaintiff against tin- 
defendants for that amount, with costs, including the costs of the 
examination for discovery before trial.

The ap|nal was dismissed, Hiddkll, J., dissenting.

./. //. Moss, K.C., for the defendants. The result of the action Argument 
depends on the validity of a local by-law, which, the learned trial 
Judge said, went beyond the power of the enabling section of the 
statute, sec. 540, sub-sees. 1 and 2, of the Municipal Act, 1903.
The trial Judge said that a by-law passed under the authority of 
the Municipal Act can justify the killing of such dogs only as are 
found running at large in a street or other public place. I submit 
that the learned Judge misapprehended the meaning of the 
sub-sections. 1 contend that “running at large” means, “not 
under control.” The killing in this ease, I submit, was justified.
In any event, the damages are excessive.

Mcflregttr Young, K.C., for the plaintiff. I adopt the reasons 
of the learned trial Judge. No doubt, the defendants must 
excuse themselves for the destruction of another's property.
The amendment of 1903 was made in order to define what “ running 
at large” means. The statute refers to a street or other public 
place, and the by-law cannot enlarge the meaning. Dogs are 
not at large anywhere except on a street or other public place.
There must be a by-law to justify the killing. As there was no 
such valid by-law, the killing was not justified. The damages 
are not excessive. At any rate the evidence is not too clear that 
the dog was found without the distance. The defendants should 
have strictly identified the place.

Moss, in reply, referred to Craies on Statute Law, 2nd ed., 
p. 211, and 2 Cyc. 443.

ONT

1) 0. 

1012

McNair

Statement

July 31, 1912. Britton, J.—The action is for damages for BrttUm*J* 
wilfully and unlawfully killing the plaintiff’s dog. There is no 
dispute about the ownership of the dog; the dog was wilfully killed 
by the younger defendant; and the other defendant, the father, 
frankly admits liability, if any, for the act of his son. The learned
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County Court Judge, who tried the action without a jury, found 
for the plaintiff, and assessed the damages at $125. The appeal 
is not only upon the question of liability, but also for a new trial, 
or reduction of damages.

The dog was a valuable one, even if not thoroughbred. He 
was well trained to herd and attend to cattle, was a kind and 
affectionate animal, a good watch-dog, to which the plaintiff and 
and his wife were much attached. A good deal of evidence was 
given as to the value of the dog, or the value of such a dog; and, 
as a result, it is quite clear that, if there is liability, the damages 
cannot l>c considered excessive.

In his reasons for judgment, the trial Judge states: “The 
defendants' counsel explicitly conceded at the trial that, upon the 
evidence given thereat, no justification had been established under 
the statute,” Ac. And further: “The only question, then, is 
whether the killing of the dog was justified under sec. 2 of the 
. . . by-law.” My brother Riddell, in his reasons, which I 
have had the pleasure of perusing, thinks that there was justifica­
tion under the statute for the killing, as it took place after sunset 
on the 1st July, on a farm where sheep were kept. With great 
respect, I am not able to agree. The evidence seems to me quite 
deal that the dog was shot before sunset.

After the position taken by the defendants' counsel at the 
trial, when and where the evidence was in the mind of Judge and 
witnesses, 1 do not think it open to the defendants to fall back 
upon 11.8.0. 1897, ch. 271. All that is open to the defendants 
is the defence, if any, under the by-law mentioned. The munici­
pal council of the township of Hillicr had power, under the Con­
solidated Municipal Act, 1903, sec. 540, sub-secs. 1 and 2, to pass 
this by-law, which may Ik? considered as a by-law restraining and 
regulating the running at large of dogs, and for killing dogs running 
at large contrary to the by-law. The defendants must justify, 
by strict proof, the act of killing. I do not agree with the pro­
position laid down by the learned trial Judge that a by-law passed 
under the authority of the Municipal Act can only justify the 
killing of dogs found running at large in a street or other public 
place. When a dog is found in a street or other public place, and 
not accompanied by the owner or some member of the owner's 
family, at a greater distance than half a mile from the premises 
of the owner, the dog shall be deemed to be running at large, and 
the onus of proof to the contrary is put upon the owner of the dog; 
but, when not in a street or public place, Ac., Ac., the onus of 
proof to justify is entirely upon the person killing. The de­
fendants, to succeed, must prove that the plaintiff’s dog was found 
unaccompanied, Ac., Ac., on the defendants’ premises, at a greater 
distance than half a mile from the premises of the plaintiff, and 
that the defendant killing the dog was a resident ratepayer of the 
municipality.
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The questions are questions of fact; and the trial Judge has 
not found in the defendants' favour upon all of these questions; 
and, in my opinion, this Court ought not to interfere with the 
findings of fact.

Then, as a matter of law, it seems to me an entire misap­
plication of the by-law, by it to justify the killing of the plaintiff’s 
dog under the circumstances given in the evidence. The dog 
was not at first found on the defendants’ premises. He was seen 
upon the road, apparently having taken to the road from his 
master's home, although the defendants did not know that; but 
the defendants did know that the farm was occupied. The dog 
was walking from the west toward the east, quietly on the road— 
he stopped once and turned back, perhaps, as suggested, because 
he heard the opening or closing of a door. He then turned east, 
for the younger defendant saw him go upon the defendants' 
premises and continue easterly along the east and west fence, not 
acting like a stray dog, not “giving tongue,’’ apparently per­
fectly harmless—and, when turning to the south, but continuing 
easterly, he was wantonly shot. The dog was apparently sent 
from home to meet his master.

A strict application of the by-law would permit the shooting, 
by a resident ratepayer, of a dog which, having followed his master 
for a distance of one half a mile, was left outside the door upon a 
neighbour's premises. That was not the intention of the law: 
and, if a strict application of the words of the by-law is insisted 
upon by the defendants, then there should be a strict application 
as to where the dog was “found.” He was found in the 
sense of being seen walking or running on the highway, as he was 
on the defendants' premises; and, when on the highway, he was 
within the distance of half a mile from his master’s home.

In my opinion, the appeal should be dismissed with costs.

Falcon bridge, C.J.:—I agree in dismissing the appeal with 
costs.

Riddell, J.:—The plaintiff, a farmer in Prince Edward 
county, owned a half-bred collie. The dog was of more than 
ordinary intelligence, very much of a house-dog, a good watch-dog, 
and useful about the farm. Roth the plaintiff and his wife 
estimate his value as at least $300, and in that estimate they arc 
backed up by at least one neighbour, while another thinks he was 
worth $250. It is true that other neighbours consider that $25 
or $30 would l>e more like the proper figure—pups, it is said, being 
worth alfout $10 a dozen, and it not being a matter of much 
difficulty to raise and educate such animals. It is not without 
precedent that a man thinks his neighbour’s dog nothing but a 
cur anyway, and more of a nuisance to everybody than a benefit 
to any one. However that may lie, the evidence was amply 
sufficient to justify the finding of the Court below that the dog
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was worth $125; and we could in no case interfere with the judg­
ment in that respect.

In the afternoon of the 1st July, 1911, the plaintiff was away 
from home; his wife took the dog with her and went toward her 
mother’s; turning hack, she allowed the dog to go on along the 
road to meet his master.

He made his way along the road for a piece, and then went 
“snooping along the fence” of the defendant Hamilton Collins, 
who saw him so snooping “as a tramp dog would do.” (“Snoop­
ing,” I may say, is defined by the defendant as “crouching along 
in a sneaking way”). If he had gon“ on, he would have got 
among the defendant’s sheep, and the defendant was suspi.ious 
of the dog, as he had lost sheep by dogs and had had several bitten 
and wounded some time before. When the dog saw or heard 
the defendant, he started to go back. The younger defendant, 
the son of Hamilton Collins, recognised him as a dog he had seen 
eight or ten days before, terrifying the sheep—he would not say 
“chasing the sheep,” l>ecause, with admirable accuracy, he says, 
“I can’t tell you what was in the dog’s head”—but “running 
through the field terrifying the sheep.” The young man got his 
gun and shot the dog dead in his tracks, because, as he says, 
“I was afraid he would do harm to our sheep.”

The place at which the dog was shot and where he fell was on 
Collins’s farm—the defendants dug a hole close to where the dog 
lay, and “the dog rolled over in the hole.” It was argued for the 
plaintiff that the grave was some distance away from where the 
dog was shot, but this is not justified by the evidence—farmers do 
not as a rule go farther than is necessary to get rid of a carcase— 
and the words are not “rolled over and over,” as they w'ould l>c if 
the contention of the plaintiff’s counsel were correct.

The plaintiff brought his action in the County Court of the 
County of Prince Edward, and, after trial before the Judge without 
a jury (characterised perhaps with more than the usual amount 
of forensic acerbity), he directed judgment to be entered for the 
plaintiff for $125 and costs.

The defendants now appeal both as to quantum and otherwise.
So far as the quantum is concerned, leaving aside all senti­

mental damages (and that these are great is shewn, amongst other 
things, by the fact that the dog’s dead Inxly was dug up by his 
master and buried near his own home), there is, as I have said, 
ample evidence to justify the estimate of the learned County 
Court Judge, even if the animal was a mongrel, as contended by 
the defendants.

Whether the plaintiff is entitled to damages at ill depends 
upon the law, which was canvassed Indore us with great care, 
skill, and erudition.

At the common law it is correctly said: “To kill . . . 
another man’s dog without legal justification is an actionable
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wrong . . . It is no legal justification that the dog was tres­
passing. In order legally to justify such an act it must he proved 
that it was done under necessity for the purpose of protecting the 
person or saving property in peril at the moment of the act 
Halsbury’s Laws of England, vol. 1, p. 305, sec. 857.

No doubt, in the present case, the dog was trespassing why 
does not appear, unless indeed he was in search of u ledus getiialia, 
os suggested by the learned County Court Judge. But there was 
no present or any danger to person: and before the fatal shot all 
danger—even all apparent danger—to the sheep was over for the 
time being: the dog had turned back and was no longer on his 
way toward the sheep.

The defendants rely upon the statute and a by-law of the 
township.

The statute R.8.O. 1807, ch. 271, sec. 0 (c), provides: “Any 
person may kill . . . any dog which any person finds straying
between sunset and sunrise on any farm whereon any sheep or 
lambs are kept.” The learned Judge does not deal with this 
statute : but I think it affords a perfect defence to the action. 
Notwithstanding the evidence of Hamilton Collins, I think it 
fairly established by other evidence that it was after sunset that 
the dog was killed—the dog was found straying, and it was on a 
farm whereon sheep were kept.

But, in any case, the by-law, in my view, is sufficient to pro­
tect the defendants.

By-law No. 14 reads (sec. 2): “It shall not be lawful for any 
dog to run at large unaccompanied by its owner or by some 
member of such owner’s family; and any dog, except hounds, 
. . . found so running at large at a greater distance than one- 
half mile from the premises of its owner, and unaccompanied 
therewith, may be killed by any resident ratepayer of this muni­
cipality.”

This by-law was passed on the 22nd March, 1911, under the 
provisions of the Municipal Act of 1003, 3 Edw. VII. ch. 19, 
sec. 540:—

“By-laws may be passed by the councils of the municipalities 
. . . for the purposes

“1. For restraining and regulating the running at large of 
dogs; and for seizing and impounding dogs running at large 
contrary to the by-laws: ami for selling the dogs so im­
pounded . . .

“2. For killing dogs running at large contrary to the by-laws.
“(a) For the purpose of the two next preceding paragraphs a 

dog shall be deemed to be running at large when found in a street 
or other public place and not under the control of any per­
son . . .”

The Act 1 Geo. V. ch. 57, see. 8 (2), referred to as amending 
this section, was not in force at the time of the passing of the
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by-law; it came into force two clays thereafter, t\e., on the 
24th March, 1911—and, in any event, it is not material in the 
present case.

In the note in Biggar’s Municipal Manual to this sec. 540, it 
is said (p. 003): “The validity of laws prov.ding for the for­
feiture or destruction of property without compensation to the 
owners, has been doubted.” 1 know of nothing justifying such a 
statement, or justifying such a doubt if expressed—but, however 
that may be, there cannot now be any doubt whatever as to the 
power of the Legislature: Florence Mining Co. v. Cobalt Lake Min­
ing Co. (1908), 180.L.R. 275, at p. 279—“If it be that the plaintiffs 
accpiired any rights . . . the Legislature had the power to 
take them away. . . . And there would be no necessity for 
compensation to be given. We have no such restriction upon 
the power of the Legislature as is found in some States.”

The chief objection to the by-law, that to which effect was 
given in the Court below, is based upon the sub-clause (a). This 
was introduced for the first time by (1903) 3 Edw. VII. eh. 18, 
sec. 107. It is contended that it was intended to contain and 
does contain an exhaustive definition of “running at large”—and 
that, within the meaning of the section, a dog cannot be “running 
at large” unless it is “found in a street or other public place.”

The result of such an interpretation would be alarming. A 
dog would not be at large and might roam with impunity miles 
away from his master's home and his master, traverse hill and 
dale, meadow and orchard—he might run free through the forest, 
pursuing at will squirrel and groundhog, not sec or be seen by his 
master or any other person for months—and still, so long as he 
kept off street and public place, he would not be “running at 
large.” Being pursued on the road, he would, if he were a wise 
dog, dodge through the fence upon a farm and forthwith cease to 
be running at large. One does not like to contemplate the tragedy 
of such an animal trusting to the accuracy of a survey and sitting 
in fancied security a foot or two beyond the apparent line of the 
street, and than shot with impunity l»ecause an accurate survey 
shewed that the true line ran a few inches l>eyond him. A dog 
traversing the country would alternately be, and not be, running 
at large, as he crossed the road or got through the fences.

The legislature, no doubt, had the power to effect such a 
curious result: but, before an interpretation resulting in such an 
absurdity be adopted, we should be sure that this is their meaning. 
The absurdity amounts to a repugnance, in my view; and, on every 
canon of construction, the proposed interpretation should be 
rejected if at all possible.

In The Duke of Buccleuch (1889), 15 P.D. 80, Lindley, L.J. 
says (p. 90): “You are not so to construe the Act of Parliament 
as to reduce it to rank absurdity.” See also Simms v. Registrar of 
Froltates, (1900) A.C. 323, at p. 335, per Lord Hobhousc; The
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Queen v. Tonbridge Overseers (1884), 13 Q.B.D. 339, at p. 342, 
per Brett, M.H.; Christophersen v. Lot in g a (1894), 33 L.J. C.P. 
121, 123, per Willes, J.; Nuth v. Tamplin (1881), 8 Q.B.D. 247, 
at p. 253, per Jessel, M.R.; Miller v. Salomons (1852), 7 Ex. 475, 
per Parke, B., at p. 553; and such cases.

The expression, “running at large,” is well known; it has been 
applied to horses and cattle, e.g., H.S.C. 1909, ch. 37, secs. 294, 
294 (3). The cases on this section and its predecessors are col­
lected in Sexton v. Grand Trunk R.W. Co. (1909), 18 O.L.U. 202. 
And many other cases on similar statutes will be found cited in 
“Words and Phrases,” vol. 1, pp. 604-907. No abstract rule 
could be laid down applicable to every case as to the nature, 
character, and extent of the absence of restraint within reasonable 
limits; it was a question of fact in each case.

In my opinion, the Legislature, by the amendment of 1903, 
simply intended to remove from the realm of controversy the 
question whether a dog was running at large in the one case, and 
to lay down as a matter of law that, when a dog was “found in a 
street or other public place . . . not under the control of 
any person,” he was running at large : and it must be so held: 
He Rogers and McFarland (1909), 19 O.L.R. 922. But no other 
case is provided for; and in any other case the question of running 
at large aut non remains a question of fact. Clause (a) is not, 
like a mathematical definition, convertible—there is no provision 
that no other shall be considered running at large than those in 
the street, &e.; and I cannot think that the Legislature intended, 
by introducing this clause, to limit the power previously given to 
the municipalities.

It was argued that where the dog was killed was not half a mile 
from the premises of his owner—but the distance was measured, 
and it was found that, even as the crow flies, the distance from 
the nearest point of the plaintiff's field to ice where the dog 
was when shot was eleven and a half feet over half a mile.

The learned County Court Judge seems to be rathe* of the 
opinion that, as the dog was seen running for some distance 
before he was shot, he was “found” when he was first seen, and 
consequently he was “ found” less than half a mile from his owner’s 
premises, and so could not have been found where and when he 
was shot. This, with much respect, is quite too subtle. I may 
find a man in my house, though I saw him go in, a dog in my garden, 
though I saw him jump the fence— and one arrested in the street 
for being there found drunk and disorderly would hardly be 
acquitted because the policeman saw him coming down his own 
walk from his house drunk and howling.

Although 1 do not think authority is necessary for the construc­
tion—I refer to a few. In Regina v. Lopez and Regina v. Saltier 
(1858), 7 Cox C.C. 431, it was held that a person is “found” 
wherever he is actually present; and in Jo welt v. Spencer (1847),
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ONT. 1 Ex. 047, a mineral is “found” where “it is ascertained to lie and
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he.” See also such cases, as Simmons v. Millingen (184Ü), 2 C.B. 
524; Griffith v. Taylor (187(i), 2 C.P.D. 194.

McNair
The by-law itself may be subject to criticism; it is not quite 

what a careful draftsman would make it; it would seem to require 
the premises of the owner to accompany the dog; but the “there­
with” must, I think, in view of the earlier provisions in the section, 
be interpreted as meaning “by its owner or some member of such 
owner's family.” With this interpretation, the by-law is well 
enough

I think the appeal must be allowed; and, in view of the per­
fectly reasonable suspicions of the defendants as to the dog, and 
the absence of any improper conduct on their part either before 
or after the beginning of the action, I think they should have 
their costs both in this Court and in the Court below.

Apjteal dismissed; Riddell, J., dissenting.

ALTA. BALDWIN v BOWDEN.

s.c.
1912

Mbrrla Suprrmr Court, Walsh. J., in Chatohm. Aut/uut 30, 1012.

1. CoRCOKATIONH AXII COMI'AMKH ( § IV' ti—119o )—STATVTORY AUDITOR— 
Acckkh TO HOOKS.

An auditor Hp|M>inted by an incorporated company in pursuance of 
the Companies Ordinance (Alt*.), cannot enforce against the directors 
of the company a right of access to the company'* Imoks sn.l record* 
by means of an application to the Court instituted by an originating 
summons under Alberta Rule 400 of the Judicature Ordinance.

Statement The plaintiff alleged that he was the duly appointed auditor 
of the Finance Securities Limited, under the Companies Ordin­
ance, and complained that the defendant, who was a director 
of that company, in whose custody its l>ooks and records were, 
denied him access to the same, by reason whereof he was un­
able to discharge the duties of his office.

An originating summons was taken out under which the 
plaintiff applied for an order that he “is entitled to obtain 
access to the hooks and accounts and vouchers of the Finance 
Securities Limited, ami shall he supplied hv the directors ami 
officers of the company with such information and explanation 
as may he necessary for the performance of his duties as audi­
tor, and that the respondent, T. N. Bowden, and other directors 
of the Finance Securities Limited, do give him such access as 
aforesaid.”

Ilyndman, for the defendant, upon the return of the origin­
ating summons, took the objection that the plaintiff had mis­
conceived his remedy, and that he could not obtain the relief 
which he sought through the medium of an originating sum-
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Vratt, for the plaintiff, contra. ALTA.
The objection was argued upon the understanding that, if s. c.

the decision should lie against it, the defendant should have an 1012
opportunity to meet the motion upon the merits.

1 Baldwin

Walsh, J.t—Rule 4M of the .ludieature Ordinance pro- Bowden.

vidra that wliliTj.
pmcepdingH mitmeiiml tty originating hiiiiiiiioii* in tin- Suprem • Court
of Jndinitnn* in Engin ml may In» no rnmmvmvd under this Ordinance-, 
unless otherwise provided; and proeeedings by a landlord t > eeover 
possession of denii'ed premiss's fit mi an overholding tenant in iv Is- -o 
commenced.

Rules 245 and 240 provide that summary in<|iiiries into 
fraudulent transfers and orders for equitable execution may 
he made in proceedings commenced by originating summons. 
Rule 452 authorizes proceedings by way of originating sum­
mons for certain relief with respect to mortgages. Rule 481 
provides for an originating summons in matters relating to 
express trusts and the administration of the estates of deceased 
persons. Under Rule 488, a new trustee may lie appointed or 
a vesting order made by originating summons These are the 
only proceedings which, under our practice, can Is* instituted 
by way of originating summons, so far as I have been able to 
ascertain from a careful examination of the Ordinance.

The opening part of Rule 4M introduces into our system 
the English practice as to originating summonses, unless other­
wise provided. It is obvious that, unless the English practice 
warrants it, this is not the plaintiff’s proper remedy, for it is 
not justified by any of the other Rules of our Ordinance to 
which I have referred. It is unnecessary for me to set out here 
a list of the proceedings which may, under the English Rules, 
be commenced in this way. A reference to them may be found 
in the notes to Marginal Rule I'tfh in either the Annual Prac­
tice or the Yearly Practice. It is sufficient to say that no auth­
ority is to be found in them for the commencement in that way 
of such a proceeding as this. Under force of certain Imperial 
statutes, a remedy is given in some instances by this method of 
procedure. For instance, under the Companies (Consolidated) 
Act, 1908, the Court may by order compel an immediate inspec­
tion of the register, if inspection of it is denied to one who is 
entitled to it.

No corresponding provision is made under that Act, how­
ever, in the case of an auditor, whose rights of access to the 
Imoka and accounts and vouchers are conferred in exactly 
the same words as those employed in the Companies Ordin­
ance. 1 take it, therefore, that neither under the Companies 
Act nor the Rules of Court, could an auditor in England secure,
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ALTA. through the medium of an originating summons, the aid of the
sTô.
1012

Court in the exercise of his statutory rights. That being so, 
and no authority for it existing under our practice, I must

Baldwin

Bownr.tt.

hold that the plaintiff cannot proceed in this way. In my view 
of the practice, this method can be resorted to only when the 
right to use it is expressly conferred under some statutory pro­
vision or some Rule of Court. It is a remedy specially devised 
for the prompt and comparatively inexpensive disposition of 
such matters and such only as the legislature or the Court de­
clares may lie so disposed of.

It may be that it might properly lie extended to such a ease 
as the present one; but, until those in authority so enact, it 
cannot be. The summons is, therefore, discharged with costs to 
the defendant, which 1 fix at $10, as the only costs incurred by 
him were in connection with the very brief argument of this 
objection. This disposition of this summons will, of course, not 
prejudice the plaintiff in any further application which he may 
make in another form for the relief which he seeks. There is 
undoubtedly a remedy for his grievance, but what that is, it is, 
of course, no part of my duty to point out here.

I may say, however, that in the ease to which Mr. Pratt re­
ferred me, Cuff v. London and County Land and liuUdiny Co.,
( 1012) 1 Ch. 440, 28 T.L.R. 218, the motion, which was for the 
identical object sought to lie obtained by this motion, was made 
in an action brought for that purpose.

Motion refused.

Annotation Annotation — Corporations and companies (8 IV G 2—119a)—Powers and
duties of auditor.

The N.W.T. Ordinances, 1001, eh. 20, made the following statutory 
provision» regarding auditors of companies incorporated under the Com­
panies Ordinance (N.W.T.).

131. Every company shall at each annual general meeting appoint an 
auditor or auditors to hold ofllce until the next annual general meeting.

(2) If an appointment is not made at an annual general meeting, the 
registrar may on the application of any member of the company appoint 
an auditor of the company for the current year and fix the remuneration 
to lie paid to him by the company for his services.

(3) A director or ofllcer of the company shall not be capable of being 
appointed auditor of the company.

(4) The first auditors of the company may lie appointed by the 
directors before the statutory meeting; ami if so appointed shall hold 
office until the first annual genera! meeting, unless previously removed by 
a resolution of tlie shareholders in general meeting, in which case the 
shareholders at such meeting may appoint auditors.

(5) The directors of the company may fill any casual vacancy in the 
office of auditor; but while any such vacancy continues, the surviving or 
continuing auditor or auditors, if any. may act.
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Annotation (continued)—Corporations and companies (8 IV G 2—119a)—
Powers and duties of auditor.

133. Every auditor of a company .'hall have a right of access at all 
times to the books and accounts and vouchers of the company and shall 
be entitled to require from the directors and oflicers of the company such 
information and explanation as may lie necessary for the performance of 
the duties of the auditors; ami the auditors shall sign a certificate at 
the foot of the balance sheet stating whether or not all their require­
ments as auditors have been complied with; and shall make a rejsirt to 
the shareholder» on the accounts examined by them ami on every balance 
sheet laid before the company in general meeting during their tenure of 
ofliee; and in every such report shall state whetlier in their opinion the 
balance sheet referred to in their report is projierly drawn up so as to 
exhibit a true ami correct view of the state of the company's all'airs as 
shewn by the books of the company; and such report shall lie read 
before the company in general meeting. These two sections have licen 
consolidated and reenacted as to the Province of Saskatchewan as secs. 
132 and 134 respectively of the Companies Act, R.S.S. 1909, eh. 72.

Section 133 above quoted corresponds with sec. 113 of the English 
Companies Act, 1008, which is in similar terms to the provisions contained 
in a prior statute, the Companies Act (Eng.) 1879, sec. 7, with regard 
to auditors of bankiag companies.

A company cannot by its regulations preclude its auditors from obtain 
ing or availing themselves of the information to which they are entitled 
by statute as material for the report required by statute: Newton V. 
Birmingham Small Arme Vo., I,hi., 11906] 2 Ch. 378; 6 Halibury's laiws 
of England, p. 268, art. 436.

It is the duty of an auditor not merely to verify the arithmetical 
accuracy of the balance sheet, but its substantial accuracy, to see that 
it includes the particulars required by the article or by statute, and con­
tains a correct representation of the state of the company's affair*. While, 
therefore, apart from the Act of 1908, it is not his duty to consider 
whether the business is prudently conducted, he is bound to consider 
and report to the shareholders whether the lialance-sheet shews the true 
financial position of the company. To do this he must examine the books 
and take reasonable cure that their report is true. Except in any special 
cases he should place before the shareholders the information on which 
it is based, and not merely the means of obtaining it: Be London and 
Ventral Bank (No. 2), [189.'>1 2 Ch. 673. The auditor will lie liable for 
improper payments mude by the directors ami naturally resulting from his 
breach of duty: Be London and Ventral Bank (No. 2), [1895] 2 Ch. 673. 
So an auditor who reports confidentially to the directors the insulfi 
ciency of the securities on which the capital is invested ami the diffi­
culty of realization, but who only reports to the shareholders that the 
value depend* on realization, with the result that the shareholders ignor­
antly approve an improper dividend, is liable to make good the amount 
paid: Be London and Vtnnal Bank (No. 2), [1895] 2 Ch. 673; 5 Hals 
bury’* Laws of England, p. 269, art. 438.

Auditors are not agents of the company so as to affect the members 
with knowledge which they have acquired while auditing the accounts, as,
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Annotation {rontinurd i—Corporations and companies (8 IV G 2—119a)— 
Powers and duties of auditor.

for instance, of unauthorized acts of directors: Lrrdx Estate Huildiny and 
Investment Co. V. Shepherd ( 1887). 36 C'h.D. 787 ; Ur London and Ilateral 
Hank (No. 2). [18».*i) - Ch. 073. per Lind ley. L.J., at 683.

The auditor must shew reasonable skill, care and caution in the 
|tcrformanee of his duties, hut he is not Isuind to Is* a detective, and is 
“a watch-dog. not a bloodhound:" Ur Kingston Colton Mill f'o. (No. 2), 
118961 1 Ch. 331. Hut, if np|Hfinted under the statutory powers, they 
are olliccrs of the company, who may be proceeded against for misfeasance: 
Hr London and llrnrral llank (No. 2), [1895] 2 Ch. 673; Hr Kingston 
Cotton Mill Co. (No. 1), |181)61 I Ch. 6; Ur Western Counties Hiram 
Haknirs and Milling Co., 118117 ) 1 Ch. 617; f> Halsbury’s Laws of Eng­
land, p. 260. art. 430. Hut see ronha, the opinion of Lord Johnston in 
Findlay v. Waddell, 11010| S.C. 670, 47 Sc. L.K. 478, that an auditor is 
not an “ofiieer" of the company within the meaning of see. 164 of the 
Companies Consolidation Act ( Imp.) 1008.

The secretary of a company having been guilty of defalcations, by which 
loss was occasioned to the company, the directors alleged that the com­
pany's auditors had by negligence in the performance of their duties con­
duced to these defalcations, and refused to give them access to the com­
pany's books for the purposes of audit. The auditors thereupon brought 
an action against the company and the directors, claiming a declaration 
that they, as auditors, were entitled at all times to access to the company's 
books, and an order for access thereto. The time having arrived when, in 
the ordinary course, the audit of the company's accounts by the plaintiffs 
should he proceeding for the pur|K>ses of the next annual general meeting, 
the plaintiffs made an interlocutory application in the action for an order 
that the defendants should give them access to the books, and Eve, ,L, 
made a mandatory order to that effect on the ground that the auditors 
had a statutory right of access to the books. On appeal the Court of 
Ap|>eal held that it was a quest ion for the judicial discretion of the 
Court whet lier the right of access to the books claimed by the plain 
tiffs should be enforced by a mandatory order, and that such an order 
ought not, under the circumatai? es of the case, to have been made u|>on 
an interlocutory application, and without any steps to ascertain whether 
the company were desirous that the plaintiffs should continue to act as 
auditors or not, and therefore the ap|ieal must be allowed. The decision 
of Eve, ,L, [1912] W.N. 28, 28 T.L.K. 203, f>6 Sol. Jo. 273. was reversed : 
Cuff v. London and County l,and and Huilding Co., 119121 1 Ch. 440, 28 
Times L.R. 218.

Auditors are not bound to verify valuations of the slock in trade of 
the company; but if from an examination of the books, they are able to 
discover that certain of the assets appear to lie of a fictitious value, it 
would be their duty to report that fact to the company. For example, a 
large- look debt may lie carried forward from year to year without any 
interest having been paid upon it or any satisfactory explanation as to 
why such debt has not been collected, or the auditors may know that the 
debtor is a bankrupt : Hamilton's Company Law, 3rd ed.. 307.

It is no part of the duty of auditors to take stock, and they are 
justified in relying u|mn the manager's certificates as to the amount and
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Annotation (continued)—Corporations and companies (§ IV G 2—119a)— 
Powers and duties of auditor.

value of the stock in trade, although it is subsequently discovered that 
they were wilfully false, and they are not liable for dividends wrongfully 
paid on accounts prepared by them on the footing of the certificates Ix-ing 
true: Ue Kingston Colton Mill (No. 2), [1896) 2 Ch. 279.

It is the duty of the auditor of a company in auditing its accounts 
not to confine himself to verifying the arithmetical accuracy of the 
balance sheet, but to inquire into its substantial accuracy, and to ascer­
tain that it contains the particulars required by the articles of associ­
ation, and is properly drawn up so as to contain a true and correct repre­
sentation of the state of the company’s affairs as shewn by the hooks of 
the company. Where an auditor fails to discharge this duty, and upon 
the faith of the balance sheets, dividends are dedans I and paid otherwise 
than out of profits available for the payment of such dividends, ami also 
directors’ fees and bonuses are paid, which would not otherwise have 
I wen payable, he is liable in damages to the company for the amounts 
so paid, but he may plead the Statute of Limitations in any proceedings 
taken by the company against him for damages for negligence in the 
performance of his duty towards the company: Leals Estate Co. v. 
Nlic/thcnl ( 1887), «Id Ch. I). 787. 805; In Municipal Freehold Land Co. v. 
Pollington ( 1890). 63 L.T. (Eng.) 238. 59 L.J. Ch. 734, the secretary was 
held liable for negligence in preparing balance sheets.

Although it is not the duty of accountants to take stock in auditing 
the accounts of a business, they may well call for explanations of particu­
lar items in the stock sheets: Mead v. Hall, 28 Times L.R. 81, affirming 
Mead v. Ball, 27 Times L.R. 269.

LEISER v. POPHAM BROTHERS, Limited.

British Columbia Supreme Court, Clement, ./. March 18, 1912.

1. Corporationh and companies (§111—32)—Alteration op articles ok
incorporation—Provision restricting sale of shares.

Under a statutory authority enabling a company to alter or add 
to its articles of association, it may provide that a shareholder shall 
not sell his shares except for cash and that sales should lie subject 
to the approval of the directors of the company.

[Borland V. Steel Brothers «(• Co., [19011 1 Ch. 279, followed. |
2. Statutes (g II R—118)—Conversion of private company into public

corporation — Statutory provisions — Applicability to hie
CONVERSION OK A PUBLIC CORPORATION INTO A PRIVATE COMPANY. 

The conversion of a public company into a private company is not 
to lie deemed to lie impliedly prohibited under the maxim expressio 
unius by reason of a statutory enactment as to the method of 
converting private companies into public companies where the pur|iose 
of the enactment is merely to make provision for publicity in con­
stituting public companies.

| Colquhoun v. Brooks, 21 Q.B.D. 52. 57 L.J.Q.B. 439, referred to.]

Action for n declaration that a certain procedure of defend­
ant company was unauthorized and illegal, tried by Clement, J.,
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at Victoria, on the 14th of March, 1912. Plaintiff bought 21 o 
shares in the defendant company. After the purchase of these 
shares, plaintiff was notified that it was proposed to pass a 
resolution of the company changing it from a public into a 
private company by altering the regulations contained in the 
articles of association. By this change it was proposed to pro­
vide that a shareholder could not sell his shares except for cash, 
and could sell only subject to the approval of the directors of the 
company. Plaintiff objected to these restrictions on his power 
to dispose of his shares, and brought action asking for a declara­
tion whether the shareholders had power to convert a public 
company into a private company and to prescribe regulations 
such as those indicated, which might render his shares practi­
cally unsaleable.

Maclean, K.C., for plaintiff:—The Companies Act, section 
130, makes provision for converting a private company into a 
public company; but there is no provision whereby a public 
company can be turned into a private company. Therefore, the 
maxim expressio unius est exclusio altcrius applies, and it iis 
impossible by any change in the articles of association to con­
vert a public into a private company.

Harold Kobcrtson, for defendant company :—Before the pro­
visions in the statute with regard to private companies, it was 
usual to insert in t e articles of association provisions which 
constitute companies ith the powers that are now possessed by 
private companies, am. there is, therefore, no reason why a pub­
lic company could not be converted into a private company by a 
resolution of the shareholders.

Clement, J.:—“A share is the interest of a shareholder in 
the company measured by a sum of money, for the purpose of 
liability in the first place, and of interest in the second, but also 
consisting of a series of mutual covenants entered into by all 
the shareholders inter sc in accordance with section 16 of the 
Companies Act, 1862. The contract contained in the article of 
association is one of the original incidents of the share:” per 
Farwell, J. in norland's Trustee v. Steel Brothers <£* Co., Limi­
ted, [1901] 1 Ch. 279, at p. 288.

Section 16 of the Imperial Companies Act, 1862, is section 
24 of our Act, which reads:—

(1) The memorandum and articles «hall, when registered, bind the 
company and the member# thereof to the same extent a# if they respec­
tively had been signed and sealed by each member, and contained 
covenant# on the part of each member, his heirs, executors and admin­
istrators, to observe all the provisions of the memorandum and of the 
articles, subject to the provisions of this Act.
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One of the provisions of our Act—section 23—is that in a 
certain way, viz. : by special resolution, a company may alter 
or add to its articles of association, “and any alteration or addi­
tion so made shall be as valid as if originally contained in the 
articles.”

This is one of the contractual contingencies upon which a 
shareholder holds his shares, viz., that a majority may against 
his will, and, perchance, his interest, place restrictions upon his 
right of transferring his shares. The restrictions imposed by 
the articles in question before me are not more drastic than those 
under consideration in the case above cited, where Farwcll, J., 
upheld the altered articles.

In this case no attack is made upon the proceedings leading 
up to the passing of the special resolution, and there is no evi­
dence upon which I can find that the majority acted mala fidt 
or otherwise than in what they conceived to be the best interests 
of the company.

Whether the effect of the changes made in the company’s 
articles is to turn the company into a private company within 
the meaning of the Act, is really beside the mark. As a matter 
of power, I think the majority has acted within its rights.

That special provision is made (section 130) by which a 
private company may turn itself into a public company, while 
no specific provision is made for the reverse process, need not 
surprise one, because certain provision for publicity is necessary 
in the former case, and not in the latter. This consideration 
denies the application of the maxim (said to be a good servant 
but a bad master : per Lopes, J., in Colquhoun v. Brooks, 21 
Q.B.I). 52, 57 L.J.Q.B. 439), mentio unius exclusio est alterius.

The action is dismissed with costs.
Action dismissed.

FALLEN r. THE “IROQUOIS."
Canada Exchequer Court, British Columbia Admirait g District, 

Archer Martin, Local Judge. June 13, 1912.

1. Admiralty (§ II—18)—Procedure—Amendment ok preliminary act. 
In admiralty proceedings, alterations or amendments will not l»e 

allowed in the “preliminary acts" at the instance of the party who 
filed such “preliminary act.”

[The “Miranda” (1881). 7 P.D. 188, followed ; 1 Halshury's Laws 
of England 04, referred to.]

Motion by the defendant to amend its statement of defence 
and preliminary Act, heard by Martin, Lo.J.A., at Victoria. No 
objection was made to the former, but as to the latter it was 
contended that it is contrary to the practice and spirit of the
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rules of Court to permit it to be done. The ground upon whieh 
it was asked in the present eases (as set out in the solicitor's 
affidavit) was to the effect that since the filing of the Act 
“further information has been obtained specially through an 
enquiry (under the Canada Shipping Act) which was held in 
Victoria relating to the matter in question,” and “an amend­
ment ... is asked to embody the points on which infor­
mation for the tiret time came to the knowledge of the defendants 
on the enquiry in question.”

The following authorities were cited or referred to on the 
argument: Rule GO; the Vor tig € ru (1859), Swab. 518; the 
Frankland (1872), L.R. 3 A. & E. 511; the Miranda (1881), 
7 I\I>. 185; the Oodiva (1886), 11 P.l). 20; Williams & Bruce 
Ad. Prac. (1902), 367-9; Roscoe’s Ad. Prae. (1903), 325-6; 
Howell’s Ad. Prac. 35-6.

C. Dubois Mason, for the motion.
J. A. Russell, contra.

M»rtin, Lo. j.a. Martin, Lo.J.A. ( having stated the facts as above set out) :—
After a careful consideration of these authorities I see no rea­
son for departing from the practice laid down in the Miranda 
case (1881). 7 P.l). 185, where it was held that the settled rule 
was not to allow such an amendment at the instance of the party 
who filed the Act, Mr. .Justice Phillimore saying: “I am quite 
sure that it would be improper for the Court to allow any altera­
tions to be made in the preliminary Acts.” That there has been 
no change in this attitude of the Admiralty Court in England, 
I find by reference to 1 Hals. 94, in an article on the subject by 
Sir (iainsford Bruce (formerly Mr. Justice Bruce) and Mr. E. 
S. Roscoe, the Admiralty Registrar, wherein it is said:—

185. Alterations or amendments will not be allowed in the prelim­
inary Acts at the instance of the parties who have filed them, but 
where n question in a preliminary Act I» insufficiently answered, the 
Court, on the application of the opposite party, may direct the ques­
tion to lie pro|ierly answered and the preliminary Act to tie amended 
accordingly.

It follows that the application must 1hi dismissed, with costs 
to the plaintiff in any event.
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CROSBIE v. PRESCOTT.
Hritisli Columbia Supreme Corn'. Murphij, Map 3. 1012.

1. Trial (§ IX—350)—Preliminary qitktio.vs m law—Leave to set 
down—Partial hettlement.

Leave to set a case down for a preliminary hearing upon points of 
law raised by the pleadings will not Im* granted when- the decision on 
such points of law would in effect only settle the question of the onus 
of proof, in view of the avowal by the party who would he affected by 
an adverse decision that, in such event, lie would apply to amend hi­
plending and take issue upon the facts which upon such preliminary 
hearing would have been taken as admitted.

[Ttaiionol Trust Co. v. Dominion Copper Co., 14 B.C.R. 100. applied.]

Action by the assignee of the vendor under an agree ment 
for the sale of land to recover an instalment of purchase money 
under the agreement. The defendant alleged fraudulent mis­
representation by the original vendor that the land fronted on 
the Coquihalla river and included certain bottom lands, and that, 
on discovery of this misrepresentation, he (the defendant) had 
repudiated the agreement to purchase. The plaintiff replied, 
joining issue on the defence and objecting that it did not disclose 
any defence in law. The plaintiff moved to strike out the defence 
as frivolous and vexatious, or, in the alternative, for an order 
that the points of law raised by the defence and reply be set 
down for hearing: and an order was made that the points of law 
raised by the defence be set down for hearing before the trial. 
The case came on for hearing upon the points of law so raised 
before MvHPHY, J.

Sir C. II. Txtppcr, K.C., for the plaintiff.
Ritchie, K.C., for the defendant.

Murphy, J. :—On this application coming up in Chambers, 
a discussion arose as to whether it could not more properly be 
disposed of by granting the alternative order asked for in the 
notice of motion, viz., that the points of law raised by the 
plaintiff’s reply be set down and disposed of before the trial of 
the action. The defendant’s counsel then stated that it was not 
contended that the plaintiff had notice of his assignor’s alleged 
fraud, nor that the plaintiff was not an assignee for value. On 
this statement an order was made as prayed alternatively. Oh 
the argument so ordered coming on, the statement of counsel was 
withdrawn, and I was informed that both the question of 
knowledge on the part of the assignee and of his having given 
valuable consideration would be in controversy in the action, 
and that the only result of any ruling I might make would be to 
determine upon whom was the onus of proof as to these facts, 
as, if the decision was adverse to the defendant, he would apply 
to amend by setting up notice and want of valuable considera­
tion. Had I been aware of this, I would not have made the
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B.C. alternative order, since any decision would not decide the real
s.c.
1912

points of law, to use the language of Clement, J., in National 
Trust Co. v. Dominion Copper t'o., 14 B.C.R. 190, which the

Cbohrik

Prescott.

facts, as they really exist, do in truth raise, as distinguished 
from suggested points of law, which the facts, when ascertained, 
may perhaps raise. Indeed, 1 think that case, though dealing

Murphy, J. with a stated ease, is applicable to the present motion and pre­
cludes me from adjudicating hereon. Whether that be so or 
not, rule 286 states that a Judge “may,” not “shall,” set down 
such points of law before the trial ; and, as stated, I would not 
have done so, for the above reasons, were it not for admissions 
made by the defendant’s counsel at the first hearing. 1 under­
stood the plaintiff’s counsel, on these admissions being made, to 
have abandoned the first part of his motion. This he would not 
have done, hut for such admissions clearing the way for the 
alternative order being made. If both parties will now agree 
that the first part of the motion he reinstated, it may he placed 
again on the Chamber list. If not, I decline to make any adjudi­
cation on the points of law raised when the facts on which they 
are based are in controversy ; but, under the circumstances, if re­
instatement. is not agreed to by both parties, the costs should go 
to the plaintiff in any event. If both parties agree to the re­
instatement, the costs are reserved until such reinstated motion 
is disposed of.

Order accordiugh/.

B.C. McPHERSON v. FIDELITY TRUST AND SAVINGS CO. Limited.

C.A.
1912

Ilritisli Columbia Court of Apical, Macdonald, !.. Irvine/, and
Hal Hlm. JJ. 1. April 11. 1912.

1. Brokers (§1—1—Stockbroker—At tiiority to skia on specified
terms—Deposit made on different terms.

Where a stockbroker is given n limited authority to sell certain 
company shares on terms requiring a deposit of ten per cent, in cash 
and he receives a lesser deposit with an application for the shares, he 
is not warranted in forwarding such deposit to his principal and will 
himself Ik» liable to the prospective purchaser for its return.

[Med1 hcr non v. Fidelity Trust tf Savings Co., 17 B.C.R. 1H2, judg­
ment of Hunter. C.J., at trial, aflirmed on appeal.]

2. Payment (81V—33)—Partial payment—Application—Conditions
Deposit in medio.

Where the payment of the deposit is made with an application to 
an agent for the purchase of shares from the agent upon a condition 
that the consent of the principal, the owner of the shares, shall In» ob­
tained to the terms offered, and the principal declines the terms, the 
agent is not entitled to treat such deposit as the money of the princi­
pal but should place the same in medio so that it may be returned by 
the agent to the prospective purchaser on the offer being refused.
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Appeal by defendant company from the judgment of Hun­
ter. C.J.B.C.. McPherson \. Fidelity Trust <V Suviuys Co.. 17 
B.C.R. 182, in an action tried at Vancouver, on the 11th of 
April, 1011, to recover $200, paid by the plaintiff as a deposit 
on the purchase of 5,000 shares of the capital stock of the Grand 
Trunk British Columbia Coal Company. Limited, and for can­
cellation and delivery to the plaintiff of a promissory note for 
$1,550. made by the plaintiff in favour of the defendant Gibson, 
in payment of the balance of the purchase money in respect of 
the said shares.

The judgment at trial in favour of the plaintiff was affirmed 
on appeal.

The defendant Gibson was the holder of a large number of 
shares in the Grand Trunk British Columbia Coal Company, 
Limited. He appointed tin* defendant company his agents to 
sell the shares, and agreed to pay them a commission on all 
shares sold by them. lie instructed the company that he would 
not accept any application for the purchase of shares unless a 
cash payment of ten cents per share accompanied each applica­
tion, but was willing to give time for payment of the balance 
of the purchase money.

The defendant company appointed one Simpson a sub-agent 
for the sale of shares, and agreed to pay him part of the com­
mission to be received by them from Gibson.

On the 5th of October, 1910, at the solicitation of Simpson, 
the plaintiff signed an application for the purchase of 5.000 
shares, and paid Simpson $200 in cash, and gave him a note, 
made by the plaintiff in favour of the defendant Gibson for 
$1,550, in payment of the balance of tin* purchase money. The 
$200 was less than ten cents per share, which Gibson required 
as the cash instalment. There was no evidence as to whether 
Simpson communicated to the plaintiff the fact that Gibson 
required a cash payment of ten cents per share, and there was 
no evidence as to what occurred at the time the plaintiff signed 
the application, except as above stated.

Simpson handed the application for shares, the cash and the 
note to the defendant company. It had been arranged between 
the company and the defendant Gibson, that the company 
would keep all moneys paid on account of the purchase money 
of shares, and would deduct therefrom their commission, and at 
the end of each week would send Gibson a cheque for the bal­
ance of the cash on hand.

On receiving the cheque from Simpson, the company sent it 
to Gibson, asking him to indorse it to them, which he did. The 
cheque was then deposited by the company to their own credit. 
The company did not explain to Gibson the fact that the cheque 
was in respect of an application for shares as to which less than
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ten cents per share had been paid, and did not submit the 
plaintiff's application to Gibson. Gibson indorsed the cheque 
in ignorance of these facts, supposing that the cheque repre­
sented a cash payment of ten cents per share. After depositing 
the cheque to their own credit, the company then submitted to 
Gibson the plaintiff’s application. Gibson objected to it on the 
ground that the cash payment was less than he had agreed to 
accept. Interviews took place between the company and Gibson 
—the company endeavouring to induce him to accept the ap­
plication. One of the reasons advanced by the company to in­
duce Gibson to accept the application was that he had, by in­
dorsing the plaintiff’s cheque, bound himself and could not now 
refuse to accept the application.

On the 10th of October, the plaintiff notified the defendant 
company and Gibson that lie withdrew his application, and 
requested a return of the $200 cash, and the $1,550 note. At 
this time the company still had the money and note in its pos­
session. The following day, Gibson assumed to accept the 
plaintiff’s application, and the company then sent the plaintiff’s 
note to Gibson. This action was thereupon brought against the 
company and Gibson to recover the $200, and for delivery up 
and cancellation of the note, and for damages for conversion of 
the note, and judgment was given by the trial Judge for the 
plaintiff as prayed, with costs.

W. V. Grant, for the appellant:—The defendant company 
merely acted as agents for Gibson. They had no duties towards 
the plaintiff, and there was no privity of contract between the 
company and the plaintiff. The plaintiff’s claim was against 
Gibson only. The plaiutiff cannot maintain this action against 
the defendant company, even if the company had the money 
and note in its possession, because the company were agents for 
Gibson, and payment to them was payment to Gibson.

Craig, for the respondent:—The company could not have 
acted as agents for Gibson, because their authority from him 
was expressly limited to accepting applications on which at least 
ten cents a share had been paid. The evidence warrants the 
inference that the company accepted the money and note on the 
understanding that it would be submitted by the company to 
Gibson for acceptance, the company agreeing to return the 
money and note to the plaintiff, if the application was not ac­
cepted. This is the only honest construction which can he placed 
on the company’s conduct. The company were liable for con­
version of the cheque.

The judgment of the Court was delivered by

irring, j.A. Irvino, J.A.:—1 would dismiss the appeal. When the Fidel­
ity Trust were notified that the plaintiff was not willing to pay



6 D.L R. McPherson v. Fidelity Trust.

the amount. (10Ç; ) Gibson had instructed them to accept, they 
should have placed the money in medio until they could learn 
whether Gibson would make an exception to his rule in favour 
of McPherson. Not having done that, 1 do not think they can 
now say, “We have paid this money to our principal, and he 
alone is responsible.”

The payment to them being clogged with a condition, they 
could not, until the condition was assented to by Gibson, treat 
the money as Gibson’s.

Appeal dismissed.

BATEMAN v. COUNTY OF MIDDLESEX.

Ontario Court of Appeal, Moss, (7.7.0., Ii arrote, Maclaren, Meredith and 
Magee, JJ.A. June 28, 1912.

1. Appeal tg VII L2—475)—Review op verdict of .h by—Review of
FINDINGS OF TRIAL JUDGE WITHOUT A JURY—DAMAGES.

The findings of fact made by a .fudge in an action tried by him 
without a jury do not stand upon the same footing before an appel­
late Court a* the findings of a jury, but the appellate Court, if it 
considers them erroneous, may come to a different conclusion and act 
upon it. and a finding as to damages is in precisely the same position 
in this res|M‘vt as any other finding of fact.

[Jones v. Hough, 5 Ex. Div. 155, followed ; Phillips v. South HVnf- 
em R Co., 1 Q.B.D. J"*Q.B.D. 7 discussed and applied ; by 
v. Dickinson, 4 Ch.D. 24; Xorth British and Mercantile Insurance Co. 
v. Tout ville, 25 Can. S.C.R. 177 ; and Prentice v. Consolidated Hunk, 
13 A.K. bD. referred to; judgment of Riddell, J.. Bateman v. County 
of Middlesex, 24 O.L.R. 34, and of a Divisional Court, S.C.. 25 O.L.R. 
137, varied by reducing the damages from $12,500 to $10,000,]

2. Evidence ( § XIIA—920)—Weight and effect of testimony—One
INTERESTED WITNESS, ANOTHER NOT INTERESTED.

As bet ween two witnesses, of whom one is interested and the other 
is not, credit should, as a general rule and in the absence of anything 
to the contrary, be given to the latter.

Appeal by the defendants from the order of a Divisional 
Court, 25 O.L.R. 137, dismissing an appeal (upon the question 
of the quantum of damages) from the judgment of Riddell, 
J., 24 O.L.R. 84, after a trial without a jury, awarding the plain­
tiff $12,500 damages, in an action for personal injuries caused by 
the negligence of the defendants.

The appeal was allowed and damages reduced, Meredith, 
•LA., dissenting.

Sir George C. Gibbons, K.C., and ./. C. Elliott, for the defen­
dants. The defendants admit their liability, and the only ques­
tion is as to the quantum of damages, which, it is submitted, 
the learned trial Judge, and the Divisional Court, have fixed 
at much too high a figure. The latter Court has found that 
the amount is larger than it would have awarded had the case
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conic before it in the first instance. According to the evidence 
of the plaintiff’s own physician, the most serious trouble caused 
by the accident was the infected gall bladder, and the consequent 
probability that gall stones might develop; but this is only a 
chance, and the defendants offer now, at their own expense, 
t > have an examination made by an independent physician, 
which will shew whether or not this condition has developed. 
[-. M. McEvoy, for the plaintiff, refused to accept this offer at 
p csent, as the injury to the kidney was an even more serious 
matter.] Not much stress was laid upon the movable kidney 
by the plaintiff’s physician, and there is no direct evidence that 
it was the result of the accident. Many people have the trouble, 
and know nothing about it; and it is a mere inconvenience un­
less it goes too far. The affection does not appear to be in­
creasing; and the defendants are willing that the proposed medical 
examination should cover this point also. The evidence as to 
the alleged diminution of the plaintiff’s earning power is very 
unsatisfactory, and it is not shewn what the effect of giving up 
a country for a town practice would be. The verdict is a very 
large one, even if all the anticipated consequences of the injury 
were certain, which is far from being the case. They referred 
to Beal v. Michigan Central B.U. Co. (1900), 19 O.L.R. 502, 
500; Hood v. Eden (1905), 30 Can. S.C.R. 470, 4S3.

7\ G. Meredith, K.C., and ./. M. McEvoy, for the plaintiff. 
The learned trial Judge had peculiar advantages for estimating 
the weight of the medical testimony and the extent of the plain­
tiff’s injury, and there is no good reason for interfering with 
his conclusions. Damages in such a case should not be unduly 
minimised; and the trial Judge, who saw the plaintiff and heard 
his testimony, was in a better position to give a correct esti­
mate than the Judges of this ( -urt can be. The true principle 
is laid down in Bradenbnrg \. Ottawa Electric It.W. Co. (1909), 
!!• O.L.R. 31. 37. where on v. Great Western /Ml . <'<>.. 
[1904] 2 K.B. 250, is refer to. [Garrow, J.A., thought that 
was a very unique cas- Hie infected gall bladder and the 
movable kidney were the wo most serious injuries. The latter 
is of two kinds, congenital and traumatic, the lust-mentioned 
being the more serious, and, according to the trial Judge, that 
with which the plaintiff is affected. The judgment of the trial 
Judge is supported by the evidence, and, affirmed as it is by the 
unanimous judgment of the Divisional Court, should not be 
set aside.

Gibbons, in reply, argued that the alleged distinction between 
the two kinds of movable kidney was not borne out by the evi­
dence.

tiarrow, J.A. June 28, 1912. G arrow. J.A. :—The action was brought 
against the defendants to recover damages sustained in eonse-
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quvnce of the want of repair of a highway under the charge and 
control of the defendants. The learned Judge awarded the sum of (\ A. 

1912$12,500 as damages; and the only question really before us is
whether or not such sum is excessive. The judgment of Riddell,

ItATKMANJ„ is in 24 O.L.R. 84. No written judgments were apparently *
delivered in the Divisional Court, so that we are pretty much ('own of

.MIDDLESEX.in the dark as to the view there taken.*
In the reasons for appeal it is said, apparently without con­

tradiction from the other side, that some members of the Court 
expressed the opinion that, although the damages were much 
larger than they would have given, they would not interfere 
because the verdict is not so perverse and unreasonable that, 
if the case had been tried by a jury, twelve intelligent men might not 
have arrived at the same conclusion. It is, of course, dangerous 
to trust in such a matter to the recollection of counsel, who 
may not remember accurately the whole statement. All, there­
fore, that I can say upon the subject is, that, if such a state­
ment was made and was the foundation for the judgment, it 
docs not express my view of what the law is upon the subject, 
because it apparently fails to discriminate between a trial by 
a Judge alone and a trial by a Judge with a jury.

The distinction is very clearly expressed by Bramwell, L.J., 
in Jones v. Hough (1879), 5 Ex. I). 115, at p. 122, where he is 
reported to have said: “If, upon the materials before the learned 
Judge, he has, in giving judgment, come to an erroneous con­
clusion upon certain questions of fact, and we see that the con­
clusions are erroneous, we must come to a different conclusion, 
and act upon the conclusion that we come to and not accept 
his finding. I have not the slightest doubt such is our power 
and duty. A great difference exists between a finding by the 
Judge and a finding by the jury. Where the jury find the facts, 
the Court cannot be substituted for them, because the parties 
have agreed that the facts shall be decided by a jury; but where 
the Judge finds the facts, there the Court of Appeal has the 
same jurisdiction that he has, and can find the facts which­
ever way they like. I have no doubt, therefore, that is our 
jurisdiction, our power, and our duty.”

•The decision of the Divisional Court. Boyd. ('.. i>atchford and Middle- 
ton. JJ., in Hatentan v. County of Middlesex, 25 O.L.R. 137, atlirming the 
judgment of Riddell, i . _ i O.L.R. 84, la as follows:

"The judgment of the Court was delivered at the clow of the argument 
for the defendants, by Boyd, C.:—The amount awarded is larger than we 
should have awarded, had the case come before us in the lirst instance. The 
legislature has seen fit to provide that actions of this kind shall he tried by 
a Judge without a jury; and we must attribute to this assessment of dam­
ages as much weight as would be given to the finding of a jury. It is not 
suggested that the learned Judge acted upon any wrong principle; and the 
fact that, in his discretion, he has given more, even much more, than we 
should have given, is not enough to warrant the interference of an appellate 
Court.”
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ONT. This language has lx*en quoted more than once with ap-
C. A. proval in Canadian Courts: see North British amt Mercantile
1912 Insurance Co. v. Tourvitle (1895), 25 Can. S.C.It. 177, at p. 193;
----  Prentice v. Consolidated Bank (188(i), 13 O.A.R. 09, at p. 74; see

BATr.iian a|S() remarks of James, L.J., in Bigslnj v. Dickinson (1870), 4
County or Ch.D. 24, at p. 29. And a finding as to damages can stand
Midiukhkn upon no other footing than any other finding made by a Judge

trying the case without a jury.
What is a reasonable sum is always to me a difficult ques­

tion, from answering which 1 would gladly escajM? if consistent 
with my duty. The principles dcduciblc from the eases of 
authority upon the measure of damages do not, in my experience, 
go very far in helping one except along general lines. The real 
difficulty is, that, within these lines, there is almost always so 
much reason for honest difference of opinion.

The question of the projier measure of damages in such cases 
as this was much discussed in the well-known ease of Phillips 
v. South Western R.W. Co. (1879), 4 Q.B.D. 400, affirmed in 
5 Q.B.D. 78. That was the case of a surgeon of middle age, 
with a very large professional income, said to have been al>out 
£5,000 net j>er annum. The injury of which he complained 
had rendered his condition absolutely helpless, with no hope 
that he would ever be able to resume practice. The charge of 
Field, J., to the jury, at the first trial, was, after much discussion, 
in the end upheld as a correct guide upon the law of the case. 
In it he said (5 Q.B.D. at p. 79): “Perfect compensation is 
hardly possible, and would !>e unjust. You cannot put the 
plaintiff back again into his original position, but you must 
bring your reasonable common sense to bear, and you must 
always recollect that this is the only occasion on which compensa­
tion can Ik* given. Dr. Phillips can never sue again for it. You 
have, therefore, now to give him compensation, once for all. 
He has done no wrong; he has suffered a WTong at the hands 
of the defendants, and you must take care to give him full, fair 
compensation for that which he has suffered.” And upon the 
subject of the loss of income, a question also involved in this 
case, he said (p. 81): “You arc not to give the value of an 
annuity of the same amount as the plaintiff’s average income 
for the rest of the plaintiff’s life. If you gave that you would 
l>e disregarding some of the contingencies. . . . An accident 
might have taken the plaintiff off within a year. He might 
have lived, on the other hand, for the next twenty years, and 
yet many things might have happened to prevent his continuing 
his practice.” At the first trial a verdict was rendered by the 
jury for £7,(XX) damages, which was set aside, at the instance 
of the plaintiff, as too little, and a new trial directed. Upon 
the second trial, the jury gave a verdict of £16,000, which w*as 
also moved against, this time by the defendants, as excessive,
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but the Court refused to interfere. See Phillips v. London and 
South Western R.W. Co. (1879), 5 (MM). 280. And see also 
Church v. City of Ottawa (1894), 25 O.R. 298, affirmed in this 
Court in (1895), 22 O.A.R. 348, which was also the ease of an 
injury to a physician.

That the present plaintiff sustained a severe injury, from 
the effects of which it is improbable, at his time of life, that 
he will ever fully recover, is beyond question. But that he will 
so far recover as to lie able to resume the practice of his pro­
fession, in a somewhat modified form perhaps, within a com­
paratively short period, is, I think, the fair result of the evi­
dence. The three items of injury which bulk the largest are thus 
summed up and commented upon by Riddell, J.: “The difficulty 
at the liver may perhaps—probably—be overcome by a surgical 
operation of a comparatively simple character; the neurasthenia 
may Ik* expected to In? fairly well overcome in about a year 
longer—but the prolapsed kidney is another story;” the learned 
Judge evidently regarding the latter as the most serious of them 
all.

Prolapsed or movable kidney is, it appears from the evi­
dence of the medical experts, a by no means uncommon condi­
tion, not always, not, 1 would infer, usually or necessarily, a 
very disabling defect, since patients may be so affected for very 
long periods, and even for life, without ever becoming aware 
of it. In the plaintiff's case it was not discovered until some 
six weeks after the accident—after he had gone to the baths 
at Mount Clements, although before that he had been examined 
more than once by local physicians, and was himself one of long 
experience. Dr. Primrose, in his statement, says that the pro­
lapsed condition may or may not have lieen caused by the acci­
dent. And 1 am not able to find in the evidence of the other 
medical witnesses any more positive evidence or evidence which 
displaces this statement. And, if the matter rests as put by 
Dr. Primrose, as, in my opinion, it does, the fact is not established, 
for, of course, the burden of proof is upon the plaintiff, who 
must incline the balance in his direction, not by a mere scintilla 
but by a reasonable amount of legal evidence. In this connec­
tion, that is, the condition of the plaintiff’s kidneys before the 
accident, the evidence of Mr. Robertson, a wholly disinterested 
witness, also is of some importance, who said that several months 
before the accident the plaintiff told him that he was being 
troubled by his kidneys, and that his hard work and hard driving 
were using him up. The plaintiff denies this, and says there 
was never even a conversation, and that he was never troubled 
with his kidneys; but, as lietwecn the two, there is no reason 
why the usual rule as to crediting the disinterested witness 
should not be followed. But while, for these reasons, I incline 
to think that the evidence as it stands does not warrant the eon-
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elusion that it is established that the prolapsed condition of 
the kidney was caused by the accident, I think it highly probable 
that, as the blow which the plaintiff received was in its vicinity, 
the kidney was injured to some extent in the accident, since 
there is evidence of blood and pus in the urine, which could not 
otherwise be reasonably accounted for.

The plaintiff was not able to point to any decided diminu­
tion in income as the result of the accident, although it would 
be natural to expect a falling off to some extent. And it is quite 
probable that, although the plaintiff will resume practice, he 
may have to decline the more arduous work to which he has 
been accustomed, elements which, of course, very properly enter 
into a consideration of the amount of damages, and which I 
have, I hope, duly considered.

Upon the whole, after, in the language of Field, J., applying 
to the circumstances such reasonable common sense as I possess, 
1 have, with deference, come to the conclusion that the amount 
awarded at the trial is substantially too large, and should be 
reduced. And the amount I would consider fair and just, under 
all the circumstances, would be $10,000, which, if it errs at all, 
as it probably may seem to do, to the minds of the next appellate 
tribunal, errs, I think, as I believe we all do, on the side of being 
generous to the plaintiff.

The plaintiff should have the costs up to and inclusive of the 
trial, and there should be no costs to either party of the motion 
in the Divisional Court or of this appeal.

Moss, U.J.O., Maciaren and Magee, JJ.A., concurred.

Meredith, J.A. (dissenting) :—I am unable to agree in the 
views which have just been expressed regarding the abnormal 
condition of the kidney; there seems to me to be no sufficient 
reason for rejecting the finding of the trial Judge—that it 
is a case of traumatic prolapsus. A trial Judge’s findings arc 
not lightly to be disturbed; and, in saying that the trial Judge 
in this case was one more than ordinarily well-fitted for deter­
mining such a question, I am but giving evidence which I am 
quite sure would be corroborated by the other members of the 
bench. But, even quite apart from any such finding, I would 
have no difficulty in reaching the same conclusion as that to 
which the trial Judge came upon this question of fact. The man 
met with an accident which, on all hands, it is admitted, might 
well have caused this particular injury, and, in due course, after 
that accident, it was discovered. Is it unreasonable, even in 
these circumstances alone, to attribute the injury to the acci­
dent? But there is very much more than that on which to sup­
port the finding. It is proved, beyond question, that blood and 
pus were found in the man's urine after the accident; an
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abnormal condition which unquestionably was likely to follow a 
traumatic injury to the kidney ; and most of the medical wit­
nesses attribute the abnormal condition to the accident, while 
there is not one who gives his opinion that it is not so attribut­
able. Against all that, what is there? The statement of a 
witness, denied by the plaintiff, that the plaintiff, at some time 
before the accident, said that his kidneys were troubling him 
and that the long drives were using him up. But what kind 
of evidence is that, that the man then had one prolapsed kidney? 
There are not a few of mankind who, if they told the truth, 
would be obliged sometimes to say that their kidneys were troub­
ling them, and that without any kind of prolapsus or other 
serious ailment. To reject the finding upon such evidence 
merely would be plainly erroneous ; and nothing else is relied 
upon except the negative statement, contained in the report of 
Dr. Primrose, that “it may or may not have been caused by the 
accident ;M a statement which hardly calls for an answer ; but. 
if it did, would be more than off-set by l)r. Primrose’s own evi­
dence, given, under oath, afterwards at the trial—that, whatever 
injury there is to the kidney, it was caused by the accident, as 
the pus and blood shewed ; see p. 07 of the appeal-book.

The finding of this Court in this respect, reversing the find­
ing at the trial, being placed solely upon that which I have, I 
think, plainly shewn to be an error, l cannot concur in the judg­
ment just pronounced, but must dissent, agreeing, as I do quite, 
with the trial Judge.

Then, upon the facts as found by the trial Judge, is there 
any good reason in law for interfering with his assessment of 
the damages ?

The findings of a trial Judge do not. of course, stand quite 
upon the same footing as the verdict of the jury; though the 
Lord Chancellor, in the recent ease of Lodge Holes Colliery 
Co. v. Wcdneabury Corporation, 119081 A.C. .‘123, at p. .‘120, 
seems to have said something like that they do. There 
is no appeal against the verdict of the jury ; there is an appeal 
against the findings of a trial Judge ; the assessment of damages 
by a jury cannot be changed by the Court ; the assessment of 
damages by a Judge may be. But. though there is an appeal 
against the findings and the assessments of the Judge, such an 
appeal is not to be treated as a new trial ; his conclusions must 
stand unless they are plainly shewn to be wrong ; and, in deal­
ing with every such appeal, the great advantage of a trial Judge, 
who sees and hears the witnesses and before whom the whole 
trial takes place, over any court of appeal, in seeking the 
truth as to all questions of fact, is always to be borne in mind, 
and to have much weight in supporting his findings.
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1 win find no good reason for saying that any of the trial 
Judge’s findings of fact, in this case, are wrong; they may, of 
course, be; neither men nor courts are infallible ; but, according 
to the evidence adduced upon the trial of this case, they are not, 
and that is all we can go upon ; and no Judge of this Court has 
found fault with any of such findings, except that which I have 
already dealt with, and as to which I have declined to fall in 
with them in upsetting.

And, upon such findings, and having regard to such cases as 
J'Ii il lips v. London and South Western It. IV. Co., 5 C.P.D. 280, 
and Church v. Citg of Ottawa, 25 O.R. 208,1 find it impossible to 
say that the trial Judge was wrong in assessing the damages at 
$12,500. There was evidence of loss of earnings, which, if fully 
credited, would have warranted a much larger verdict, hut it is 
not certain enough for that; and there was evidence of serious 
permanent physical injury, and of continued pain and suffering. 
Damages are not to be a full compensation in every respect, 
hut only reasonable compensation under all the circumstances of 
the case. Upon the findings of the trial Judge, I am quite 
unable to say that the damages awarded were quite unreason­
able, or that they are not quite reasonable, compensation under 
all the circumstances.

If I could agree with this Court that the man’s kidney was 
prolapsvd, and his driving days ended, before the accident, I 
would be obliged to say that $10,000 damages is an excessive 
assessment, and that it ought to be very largely reduced, because 
this organic ailment is, according to the evidence, the really 
serious one; and if his driving days were already done, he would 
have been obliged to give up his large country practice anyway, 
almost the whole source of his income.

And 1 feel bound to point out that the logical result of the 
judgment of this Court is, that the damages assessed at the trial 
were in amount largely inadequate, because if, after eliminating 
the kidney ailment as a factor, $10,000 be right, then, including 
it, as the trial Judge did, the damages should he more than 
$12,500, for that ailment is more serious than all the other three 
put together, especially regarding money loss: as to two—neu­
rasthenia and pleurisy—they were generally treated, by the 
medical witnesses, as of comparatively little importance, already 
well on the way to full recovery ; and the other—infected gall 
bladder—also of much less consequence, being said by one of 
the medical witnesses to be a comparatively trivial matter, 
which “a small operation would get rid of.”

Appeal allowed and damages reduced;
Meredith, J.A., dissenting.
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v. NEM.ES.

(Decision No. 4.)

Ontario Court of Appeal, Mans. (’.In. < • o»\ \fachuen, Mcrntith atul
'

]. Appeal (8 II A—35)—Right of a pin \i to siphemi: Cot in iiiom Voiiît 
of Appeal, Ontario—Action fob nphii u pekfobmaxi i ou ai.
TEIINATIVELY FOB DAMAGES.

Where nn action is brought for sjH'cilic |H*rfnrm.im- of ,m .«gm- 
ment to deliver certain securities, or. in the alternaiiw. t.v «lain 
ages, and it appears that the defendant has rendered !•.u - If i<m 
porarily unable to deliver the «'curities, and the Court of Appeal I>\ 
its judgment gives to the plaintiff his choice Im Ivm i n >|m « il'n p. , >rm 
mice as soon as the securities are available for delivery, and an iin 
mediate reference as to damages, an appeal lies a- of light to the 
Supreme Court from the judgment, of the Court of Apjieal under -u . 
s<‘c. (e) of sec. 38 of the Supreme Court Act. K.S.C. eli. I t!». iua-um> « 
as the action is in the nature of a suit or proceeding in equiiy.

2. Appeal (§ III F—08)—Extension of time for appealing—Judgment 
of Court below acted upon.

Where a judgment of the Court of Appeal has given to the plain 
tiff in an action for sjieciflc performance of an agreement to did, . r 
stock and bonds his choice between specific performance and a rei-o • 
enee as to damages, and the defendant has not appealed from 'i 
judgment to the Supreme Court of Canada, being under the impres­
sion that no ap|iea! would lie. mid the plaintiff Iiils elected to tab a 
reference, and appeals have bi-vn taken from the referee's report, I In- 
Court of Appeal should not. at the instance of the defendant, extend 
the time for appealing to the Supreme Court of Canada from its 
original judgment.
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The defendants the Windsor, Essex and Lake Shore Rapid statement 
Railway Co. appealed to the Court of Appeal front the order of 
Moss, O.J.O., Nelles v. Ilcsscltine ; Windsor, Essex and L.S. Ra/dd 
K. Co. v. Nclles (decision No. :t), 2 O.L.R. 732. 3 O W N. 862.
21 O.W.R. 430, and also made a substantive motion for the order 
which the learned Chief Justice had refused to make.

The appeal and the substantive application were dismissed ;
Meredith, J.A., dissenting.

A. II. F. Lefroy, K.C., for the applicants, stated that the Argument 
substantive motion was made under sec. 38 of the Supreme Court 
Act, as well as sec. 71. He referred to Lake Erie and Detroit 
River R.W .Co. v. Marsh (1904), 35 Can. S.C.R. 197, per Nesbitt, J., 
at p. 200, and to Crown Life Insurance Co. v. Skinner, 44 Can.
S.C.lt. 616; and contended that the case at bar did not come within 
the grounds on which leave to appeal was refused in these cases.
The applicants had been advised by their counsel that they could 
not appeal against the judgment of the 21st April, 1908, and should 
not suffer if a mistake had been made in that respect.

C. J. Holman, K.C., for the plaintiffs, argued that, the appli­
cants having allowed four years to go by, and taken their chances
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on the result of the reference, should not now he allowed to appeal 
against the judgment of April, 1908. He referred to Newt Printing 
Co. v. Macrae, 20 Can. S.C.R. 695.

Lefroy, in reply.

Hehheltine. June 18,1912. Maclaren, J.A.:—The defendants the Windsor 
Muriaren^j.A. Essex and Lake Shore Rapid Railway Company have appealed to 

this Court from an order made in Chambers by the Chief Justice 
of the Court on the 20th March, 1912, dismissing their motion 
for an extension of the time for appealing to the Supreme Court 
from the judgment rendered herein by this Court on the 21st 
April, 1908, and for allowance of their appeal to the Supreme 
Court from the said judgment.

The motion made before the Chief Justice was based exclusively 
upon sec. 71 of the Supreme Court Act; and sec. 38 of the Act 
was not cited or referred to. On the motion before the full Court, 
counsel for the applicants stated that he desired to present his 
claim not only by way of appeal, but also as a substantive motion 
under sec. 38, as well as sec. 71, and he read in support of his 
motion affidavits that were made subsequent to the decision of 
the Chief Justice refusing the motion presented to him, chiefly 
as to the intention of the defendants to appeal.

The action was instituted in 1900, for the specific performance 
of two agreements whereby certain stock and bonds of the com­
pany were to be handed over to the plaintiffs. The trial Judge 
ordered specific performance, and in default damages. On appeal 
to this Court, the judgment was modified, but specific performance 
was decreed against the company on the 21st April, 1908: 11 
O.W.R. 1002. There was no appeal from this judgment; and, 
the company not delivering the stock or bonds, there was a refer­
ence before the Master to assess the damages; and he made his 
report on the 7th April, 1909. The company appealed, and the 
appeal came before Meredith, C.J., who, on the 23rd January, 
1911, gave judgment reducing the damages: 2 O.W.N. 043. The 
company further appealed to this Court, and on the 28th Septem­
ber, 1911, their appeal was dismissed: 3 O.W.N. 05.

From this last judgment an appeal was taken to the Supreme 
Court, which is still pending. The company moved in the Su­
preme Court to have an appeal from the judgment of this Court 
of the 21st April, 1908, included in their appeal to that Court. 
This motion came before the Registrar (see Windsor, Essex and 
Lake Shore R. Co. v. Nettes (No.l), 1 D.L.R. 150), who held that the 
Supreme Court had no jurisdiction to grant this or to extend the 
time for appealing; and an appeal from the Registrar was heard 
by the full Court and dismissed on the 23rd February, 1912: 
Windsor, Essex and Lake Shore R. Co. v. Nettes (Decision No. 2), 
1 D.L.R. 309, 21 O.W.R. 201.

As above stated, a motion was subsequently made before the
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Chief Justice uf this Court, and afterwards before the full Court, 
to extend the time and to grant leave to appeal to the Supreme 
Court from the judgment of the 21st April, 1908.

In my opinion, the company might have appealed as of right 
from the last-named judgment within the sixty days provided by 
sec. 09 of the Supreme Court Act, although it is not a final judg­
ment; and there is nothing to the contrary in the eases of Union 
Bankof Halifaxx. DiW>te(1908),41 Can.S.C.H. 13;Wengerx.Lamont 
(1909), 41 Can. S.C.R.603; Clarke v. (loadall, 44 Can.S.C.H. 284; 
or Crown Life Insurance Co. x. Skinner, 44 Can. S.C.R. 016; 
as these were all common law actions.

Section 38 (c) of the Supreme Court Act gives an appeal to 
that Court from any judgment, whether final or not, of the highest 
Court of final resort in any Province other than Quebec, where 
the Court of original jurisdiction is a Superior Court, in any action, 
suit, cause, matter, or judicial proceeding in the nature of a suit 
or proceeding in equity.

In my opinion, no leave would have been necessary to take 
this appeal ; but, in case it were, application might have been made 
either to the Supreme Court or this Court under sec. 48 (e)* of 
the Act.

Assuming that we still have the power, under sec. 71 of the 
Supreme Court Act, to extend the time and allow the appeal, 1 am 
strongly of the opinion that it should not be done. It seems to be 
eminently a fitting case for the application of the old maxim, 
interest reipublicœ ut sit finis litium. Instead of taking an appeal 
within sixty days after the judgment of the 21st April, 1908, as 
they had a right to do, the company chose to acquiesce in the 
judgment, and to take their chances of shewing on the reference 
what they had previously claimed, namely, that the stock and 
bonds in question were really of no value. Having failed to con­
vince the Referee of this, or to convince the High Court or this 
Court, on the respective appeals to them, they are now proceeding 
with their appeal to the Supreme Court from the judgment of 
this Court of the 28th September, 1911. This they have a perfect 
right to do; and. if they succeed, they will be entitled to the full 
benefit of such relief as they may obtain. Rut it is quite another 
question when they come, after four years of litigation, and after 
having put the plaintiffs to the expenditure of large sums of money 
and a large amount of labour, ami now ask leave to do what they 
should have done four years ago, if at all, and attempt to re-open 
the question that was then practically closed.
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*48. No appeal shall lie to the Supreme Court from any judgment of 
the Court of Apfical for Ontario, unless,—

(e) spécial leave of the Court of Appeal for Ontario or of the Supreme 
Court of Canada to ap|>eul to such last-mentioned Court is granted.
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The officers of the company state in their affidavits that they 
were advised by their solicitor that they could not appeal from the 
judgment of the 21st April, 1908, until the amount of damages 
was ascertained and fixed so as to make it final; while the solicitor 
in his affidavit does not go so far, but says that, on account of 
the reference being directed by the Court of Appeal in the said 
judgment of the 21st April, 1908, it was not thought advisable to 
appeal at that time to the Supreme Court, as the same was not 
a final judgment.

It was not suggested to us on behalf of the applicants that 
this was a case that might come under sec. 48 (e) of the Supreme 
Court Act ; we were asked to grant the extension under sec. 17, 
which allows us to do it “under special circumstances.”

It is true that, in construing Con. Rule 353, as to an extension 
of the time for appealing to this Court, we have never been so 
strict as the Court of Appeal in England under their corresponding 
Rule. For illustrations of their refusal to extend the time on 
account of a mistake by counsel or solicitors, see I titer national 
Financial Society v. City of Moscow Gas Co. (1877), 7 Ch.D. 241; 
In re Helsby, [1891] 1 Q.B. 742; In re Coles and Ravenshcar, [1907] 
1 K.B. 1. It is to be observed that in these cases there was no 
such delay as in this case; the application in each case was made 
shortly after the time had expired; there was no decision, as here, 
that it was not “advisable” to appeal at the time. There was 
there no deliberate choice of a particular course and a determina­
tion to take chances, as here, nor any postponement for years of 
what is required to be done by the statute within a limited number 
of days.

No precedent was cited to us where anything approaching 
the facts and circumstances of the present case had been held to 
be such “special circumstances” as would justify such an order 
as now asked for.

1 am of opinion that the application of the company, both by 
way of appeal and substantive motion, should he dismissed, 
and that the company should be limited to the appeal which they 
now have pending in the Supreme Court, and to such relief as 
they may be able to obtain by their appeal from the final judg­
ment of this Court, and such interlocutory judgments as may 
properly l>c brought up on such appeal

Moss. C.J.O., G arrow and Magee, JJ.A., concurred.

Meredith, J.A. (dissenting) :—It is well to state the material 
facts affecting this motion, because it is, I venture to assert, upon 
a very plain and distinct misunderstanding of one of the most 
material of them that this Court has come to the harsh conclu­
sion that this application should be refused. The reason given 
for that refusal is, and is plainly stated to be, that, “instead of 
taking an appeal within sixty days after the judgmei of the
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21st April, 1908, as they had a right to do, the company chose to 
acquiesce in the judgment, and to take their chances of shewing 
on the reference what they had previously claimed, namely, 
that the stock and bonds in question were really of no value.” 
How it could be imagined that the applicants chose to acquiesce 
in the judgment, when no one can even reasonably assert such 
a thing, and when no one, not even the Chief Justice of this 
Court when recently dealing with this motion in the first in­
stance, ever dreamed that they had any such right of appeal, 
I feel bound to say, goes beyond my comprehension. To prevent 
any sort of misunderstanding, let me quote the words of the 
Chief Justice contained in his written judgment disposing of the 
motion, of the 16th day of March last: ‘‘And, in view of the sev­
eral decisions on the point, found in the Supreme Court re­
ports, which I have again read and considered, it docs not seem 
to be open to question that the judgment of the 21 st April, 1908, 
falls within the prescribed category of non-final and therefore 
non-appealable judgments.”

The first suggestion that that judgment might really after all 
have been an appealable one came from Mr. Lefroy upon his 
argument of this appeal ; and, in all probability, but for that 
suggestion, this Court would have accepted and acted upon 
the opinion of the Chief Justice, that it was not final and was 
not appealable.

And so the whole fabric of this Court’s conclusion, being 
based upon such an error in fact, must fall to the ground. 
If the application is to fail, it ought to fail only for some real 
and substantial reason.

Now let me proceed with my statement of the real facts of 
the case ; facts regarding which there can be no substantial con­
troversy.

The case is, in all its aspects, plainly an appealable one; the 
amount involved is many times greater than the minimum 
amount of an appealable case: the questions involved are not 
only serious ones of fact, but are important and difficult ones 
in company law; and not only did this Court differ to a very 
considerable extent from the trial Judge as to the relief which 
should be granted, but there was also some difference of opinion 
in this Court, one of the Judges holding that the plaintiffs’ ac­
tion should be altogether dismissed ; so that the case was one in 
which an appeal might reasonably be taken, and was also one in 
which 1 find it difficult to believe that any one would have ad­
vised against an appeal.

Then it is quite plain, from the affidavits and from the cir­
cumstances of the case, that the applicants always desired and 
intended to appeal, but they were prevented by that which their 
counsel and solicitors, as well indeed as every one concerned in
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the case—including, as I have said, the Chief Justice of this 
Court—thought was the settled practice of the Supreme Court 
in such a case as this, namely, that it was not appealable until 
after the reference, directed in the judgment now sought to be 
appealed against, was concluded.

And it is also quite plain to me that, had any earlier attempt 
to appeal been made, it would have been met with vigorous op­
position by the plaintiffs, on the ground that it was premature; 
opposition which, I cannot but think, having regard to what has 
happened, would have *been successful.

The plaintiffs have, of course, now changed their tune, con­
tending that the judgment of the 21st April, 1908, was appealable, 
and ought to have been then appealed against ; but that change, 
as I have mentioned, came only upon the argument of this ap­
peal, after Mr. Lefroy’s discovery of, and reference to, sec. 38 
of the Supreme Court Act. But, having so changed their posi­
tion, it is quite fair to take them at their word now, and to deal 
with the case as if their present contention were right ; and as 
if the Chief Justice of this Court was wrong in saying, in his 
judgment, to which 1 have already referred: “I am fully sen­
sible of the unfortunate situation which the applicants seem to oc­
cupy at present, of not having ever had an opportunity afforded 
them of appealing from the judgment in question to the Supreme 
Court, owing to the form of the judgment and the view taken by 
the Supreme Court as to its jurisdiction to entertain an appeal 
in such a case.”

And, doing so, the matter stands thus : the applicants really 
might have appealed from the judgment of the 21st April, 1908, 
but did not because it was believed that no appeal would lie until 
after the reference—a belief which was shared in not only by 
foremost lawyers but foremost Judges until the argument of this 
appeal, however it may be since.

Parliament has conferred upon this Court power to extend 
the time for appealing in such a case, and it is commonly held 
that, in such a case as this, this Court alone has such power ; and, 
having it, can there be any real reason, any reason not based 
upon a mistake as to a most material fact, why the power should 
not be exercised ? A case in all its essentials plainly an appeal- 
able one, especially an appealable one; and one in which an ap­
peal undoubtedly would have been taken but for the mistaken 
notion, so far and so high-spreading as 1 have mentioned, that 
an appeal would have been premature if taken before the re­
ference was concluded ; a mistake in which, it is quite plain, 
from their conduct upon the motion before the Chief Justice as 
well as here, the plaintiffs shared with all the goodly company it 
also covered.
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And what can be said against it that is really substantial 
and true? IIow can the plaintiffs be injured beyond reparation 
in costs? If the result of the appeal should be to dismiss their 
action, then, by allowing them all their costs, between solicitor 
and client if you will, they will be left without any reasonable 
ground of complaint; whilst, if leave to appeal be refused in 
such a case, the Court imposes upon the applicants a great 
debt which they never owed—the gravest kind of an injustice 
is done to them; and gives to the plaintiffs a small fortune they 
never hail any legal right to receive. On the other hand, if the 
judgment be sustained, the plaintiffs will be recompensed in costs 
in respect of the proceedings upon the further appeal, and have 
interest upon their judgment; and neither party will have any 
just cause for complaint. There will be some delay, but there 
always is in an appeal; and that delay will be no greater than 
it would have been if the appeal had been taken before the re­
ference; and it cannot lie very well in the plaintiffs’ mouths to 
complain of that delay for very substantial purposes, when their 
opposition to this application, based upon technical objections, 
has caused and is causing greater delay.

Parliament intended that the power it conferred upon this 
Court to extend the time for appealing should be exercised ; if 
it is not to be exercised in such a case as this, can any one sug­
gest a case in which it should be exercised? There has been no 
intended delay; that which every one considered must be done— 
the reference—before an appeal could be had, was being done; 
it is not said that there was any undue delay, against the plain­
tiffs’ will, in prosecuting the reference; if there had been, they 
would have had their remedy upon it.

And the practice in regard to appeals in cases in which a 
reference is directed has been and is so uncertain and unsatisfac­
tory as to excuse almost anything and to perplex the best as 
well as the worst of men. I do not consider whether under 
sec. 38 the applicants had an immediate right to appeal against 
the judgment of the 21st April, 1908; there is a good deal to be 
said against it, especially in a case such as this, in which by the 
judgment the plaintiffs’ final recovery is simply one for damages 
for breach of a contract. And I may add that the judgment of 
the Supreme Court in the case of Clarke v. Goodall, 44 S.C.R. 
284, seems to me to be quite against the view that this case 
comes under sec. 38; and would also observe that sec. 38 is sub­
ject to and controlled by sec. 40. It is not necessary to con­
sider that question: it is enough to accept the plaintiffs’ changed 
views upon the subject, and to make an order accordingly ex­
tending the time under any power—whether under sec. 40 or 
sec. 71, or otherwise—this Court may have.

ONT.
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I would allow this appeal, and, consequently, allow the 
motion which the Chief Justice refused; in which case the ap­
plicants should eventually pay the cost of that motion, and the 
plaintiffs the costs of this appeal.

Appall and application dismissed:
Meredith, J.A., dissenting.

BOEHNER v. HIRTLE.

y ova Scotia Supreme Court, Graham, and Meagher, Russell, Drysdale, 
and Ritchie, J.t. July 29, 1912.

1. Trespass (g I A—5)—What constitutes—Overlapping ok bound­
aries—Osants from the Crown.

It in a trespass for one, the boundaries of whose land overlap that 
of a grantee named in a prior township Crown grant, to cut timber 
from the land described in the latter's allotment, since tho person 
who first enters into possession of land descrilied in his grant is en­
titled to all of the land called for as against a subsequent Crown 
grantee the boundaries of whose grant overlap those of the prior 
grantee.

[Itochner V. Hirtlc, 9 E.L.R. 258, reversed on appeal.]
2. Adverse possession (81—1—49)—Wiiatconstitutes—Apportionment

of land—Township grant—Subsequent grant from Crown—
Overlapping of parcels.

Where land was divided into 300 acre lots, also into tiers of 30 acre 
lots and the allotment proceedings, as well as the registry thereof, by 
the commissioners ap|»ointed by the Crown to ap|x>rtion the land among 
the grantees named in a township grant, clearly shewed but three 
tiers of 30 acre lots, a subsequent grantee from the Crown of lots in 
a fourth tier thereof, which would overlap one of the 300 acre lots, 
did not by such subsequent grant, acquire title to the overlapping 
land, since the rule is that the first grantee in point of time and 
possession takes all of the land called for in his allotment.

\Itochner v. Hirtlc, 9 E.L.R. 258, reversed on appeal.]
3. Public lands (8 II—21)—Township grant from Crown—Validity

—Absence of particular description.
A “township grant” from the Crown to many grantees is valid al­

though it does not specify the locality of the area to which each 
grantH- is to be entitled reliance lieing placed therefor on the pro­
vincial allotment proceedings for the location and registering of the 
allotments.

[Dcftltarre* v. Shcy, 8 N.S.R. 327. nllirmed by the Privy Council, 
29 L.T.N.S. 592. sjieciallv referred to; see also Sicinehammcr v. Hart, 
5 D.L.R. 100.]

4. Public lands (8 II—21)—Township grant—Rights of subsequent
grantee—Possession.

Where one acquires land from a jierson who obtained it from the 
Crown by a township grant made to several grantees although it did 
not sjiecify the location or the area of the land to which eieli grantee 
was entitled, the locations being afterwards allotted them by com­
missioners appointed by the Crown for that purpose, no subsequent 
allotment will be permitted to disturb the prior allotment so made 
or the locations of land of which possession had been taken and held.

[Desnarrrs v. Shcy, 8 N.S.R. 327. affirmed by Privy Council. 29 
L.T.X.8. 589; Itoutilicr v. Knock, tl N.S.R. 77, specially referred to; 
see also Sicinehammcr V. Hart, 5 D.L.R. 190.]
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5. Evidence (JIVD—400c)—Proceedings before allotment—-COMMIS­
SIONERS AH EVIDENCE IX SUBSEQl I XT ACTIONS CONCKRXIXO THE 
ALLOTMENT.

Proceedings lieforc commissioners appointed by the Crown to allot 
amongst the grantees named in a township grant the land to which 
they were entitled, as kept by the clerk of the commission, are admis­
sible in evidence in cases subsequently arising concerning the allot­
ments made by them.

[Ui y g ins v. McLean, li N.R.R. 1571; Pike v. Dyke, 2 Maine 213; 
DesBarrcs v. Shcy, 20 L.T.N.S. 502, specially referred to.]

<1. Evidence (JIV’D—400d)—Allotment caei> describing land auaittkd
— ADMISSIBILITY in SUBSEQUENT ACTION MIT. ATI XO TO Till A EMIT

An allotment card containing the description of certain land al­
lotted a |H>rson named in a township grant in Nova Scotia by the com­
missioners appointed by the Crown to allot it. is admissible in evid­
ence in a subsequent action concerning the land described on such

7. Evidence ( fi X A—0H3)—Boundaries of township.
The location of a township boundary line may be proved by hearsay 

evidence.
[Thomas v. Jenkins, 0 A. & E. 575. referred to.]

H. Adjoining ownkbh (§1—5)—Boundaries—Proof of possession— 
Occupation with colour of right.

In proving the possession of adjoining lots of land referred to as 
boundaries in a given instrument concerning a lot of woodland, it is 
not necessary to prove a title that reaches hack to the Crown, occupa­
tion with ctdour of title in the case of such land being sulficicnt.

fl. Public lands ij II—21)—Inconsistent grant»—Overlapping—Right 
of senior grantee.

In a case of overlapping by a subsequent grant of part of the same 
land passed by an earlier grunt, the constructive possession of the 
area is in the person who has the senior or better title.

[Mr/nnrs v. Htcteart, 45 N.S.R. 435; Hunnicut V. Peyton, 102 U.S. 
333, referred to.]

10. Public i.andh (§11—21)—Crant from the Crown—Prior grant of
a township—Allotment by commissioners.

A grant by the Crown of designated numbered lots in a township 
excludes the inference that such lots were included in a prior grant 
of a tow to such grant and several others, where, in the earlier
grant, the land was to lie subsequently allotted or laid out to each 
grantee by a commission to lie appointed by the Crown, and such 
lots were not allotted by them to such grant«"e.

11. Public lands f fi 11—21)—Rights of firht grantee—Boundaries of
SUBSEQUENT GRANT OVERLAPPING.

Where there is not enough land in a township to make out the lots 
as surveyed, the grantee from the Crown who first takes possession 
of a hit is entitled to all of the lands called for in his allotment, and 
a subsequent grant, the boundaries of which overlap those of the 
prior grant, must yield to the latter.

12. Evidence (§ IV R—4S3) — Admissibility of plan—Apparent errors
—Overlapping.

A township plan which shews an overlapping of different grants 
is to that extent erroneous and such overlapping as to tlie land last 
granted must be rejected as false description.

N. S.

S. C.
1012

Boehner
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N.S. 13. Evidkncb <g IVI—431)— Recital in Crown grant—Dkrouation

S. G.
1912

FROM PRIOR CHANT.
An a<lminsion or statement in a Oown grant will not adversely 

a fleet any Interest in the land after the Crown has parted with all of 
its interest therein, the same rule applying in that respect as well

ItoKlINKR to the Crown as to a private person.

Appeal from the judgment of Laurence, J., 9 E.L.R. 258.
Statement dismissing plaintiff*» action of trespass brought against the de­

fendant for cutting timber on woodbind.
The appeal was allowed with costs, and the plaintiff’s right 

of action sustained.
Argument V. J. Baton, K.C., for appellant. The older grant must pre­

vail. The Crown had no land left to grant. The trial Judge has 
allowed the younger grant to prevail on the assumption that de­
fendant's predecessors in title were in occupation of the land at 
the time of the first grant. Declarations in the second grant are 
not admissible. The Crown cannot subsequently make declara­
tions affecting the title of the grantee under the first grant : 
lÀnton v. Sutherland, 40 N.S.R. 149 ; Oyilvic v. Grant, 41 X.S.R. 
1. Possession for less than 20 years is not sufficient as against 
the Crown : Boutilirr v. Knock, 2 Old. 77. The person in pos­
session was liable to he evicted : llarptr v. Charlcsworth, 4 It. & 
C. 574; Attorney-General v. Dakin, L.R. 3 Ex. 288, 296.

D. F. Mathcson, K.C., for respondent. There is no connec­
tion between the card drawn by plaintiff’s predecessor in title 
and the grant of 1784. Plaintiff relies on an older title by virtue 
of the grant of 1784 but all the parties named in that grant were 
in the grant of 1765: Boutilicr v. Knock, 2 Old. 77.

J’aton, K.C., replied.

Oreham, B. J. Graham, E.J. :—This is an action of trespass for cutting 
wood on woodland. The plaintiff claims that he has a title to 
the land on which the wood was cut, that it is part of lot letter 
F. No. 3, of the 4th division of the 300 acre lots of the township 
of Lunenburg.

The defendants claim that they have a title to the area in 
, that it is part of lots 48 and 49 of the fourth tier of 

the Oakland 30 acre lots of the tow ‘ i.
There is, as 1 shall presently shew, overlapping or interfer­

ence on the ground. The parties had come into conflict there and 
the question of who has the earlier or better title is a serious one. 
There is besides the question whether the plaintiff’s title covers 
the locus.

I am of opinion that the plaintiff’s title does cover the locus 
and that he has the earlier and better title and the possession.

The plaintiff relies upon the allotment proceedings taken as 
preliminary to a grant, the registry of his allotment in
1765; also upon the grant of 1765, although that grant was not

2
D7D
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taken out of the government office, and upon tin* grant of the 
township of June 30th, 1784. which was ultimately passed to 150 
grantees including Nicholas Con rod, the earliest predecessor in 
title of the plaintiff.

The grant of 1784 is as follows:—
To all to whom tlie*e preuvnt* «hall come, Greeting:
Whereas the aettlement of the township of Luwnbtirg commenced in 

the year 1753 and was carried on progressively by laying out and 
locating itions to the inhabitants as they advanced in cultivation 
and improvement until the location of the whole was completed in the 
year 17ti5, at which time a grant of the said township for and in 
behalf of the said inhabitants passed the seal of ties province, which 
grant from various causes was not accepted nor taken out of the 
office of the secretary of this province.

And whereas many of the inhabitants do now pray that the lands 
so laid out and assigned to them heretofore may Is* granted to them 
in due form, and the possession thereof confirmed to them.

Know ye, therefore, etc., etc., have given, granted and confirmed, 
etc., unto, [l.'id grantees including Nicholas Connu! 724 acres] con­
taining in the whole of said allotments and parcels of land 71.40b 
acres, situate, lying, etc.

N.S.
S. C

1912

Rokiink*

Graham. E.J.

livre follows a description of the exterior lines of the town­
ship.

By the description it would appear that of the whole dis­
trict comprising by estimation 180,000 acres, there had been 
allotted and located before that date 71,406 acres.

It is clear that no subsequent allotment (if any could take 
place under its terms) would la* allowed to disturb the allot­
ments and locations that had taken place. It would Ik* intoler­
able that the people who had been put in possession of their 
areas ascertained by the allotment should 1m* shifted about.

The grant d<M*s not purport to specify the locality of the area 
for each grantee. “ " was plaeed on the previous allot­
ment proceedings, location and registry of the allotments. The 
grant calls for these.

The validity of a grant like that, which was not in an unusual 
form in this province, was discussed in the ease of Drsliorrei v. 
Shry, 8 N.8.R. 327, particularly in the Privy Council :
Des Barre* v. Shry, 29 Law Times N.S. 592, and of course the 
question of uncertainty was wed of, and in a very satis­
factory way.

Then this very grant came up for consideration in the ease 
of Houtilirr v. Knock, 6 NjS.R. 77, in which the plaintiff re­
lied upon the allotment proceedings.

I do not propose to repeat anything in the judgment in that 
case in respect to the effect of the recital in the grant. Upon 
the reasoning in that case tin* plaintiff in the case before us was 
inferentially included in the grant of 1765.

4
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Graham, B.J.

The 300 acre lois were allotted by commissioners appointed 
by the Lieutenant-Governor by a warrant dated the 27th August, 
1781*. They commenced their proceedings the 27th September 
of that year. They employed a surveyor, Benjamin Bridge, to 
survey the tract and make his report and so on. The report was 
in favour of 300 acre lots instead of 500 acres as had been pro­
posed.

The written contract with Bridge is set out in the minutes 
of the proceedings of the commission and it is very clear from 
the minutes later that the commissioners iryristed on his perfor­
mance to the letter.

The lots were to be marked out by blazing the trees with their 
respective numbers marked on the trees or stakes in the front. 
The number of each lot with its proper courses was to be given 
by him to the commissioners on a card, and he was to furnish 
the commissioners with a general plot or plan of the township 
on which every man’s property should be marked off.

Then there was a clerk to the commission and apparently 
his duty was to keep the minutes of the proceedings and to make 
out a register of the lots drawn.

There is no doubt, I think, about these proceedings being 
evidence in the case. They are called for in this grant of 1784. 
I refer to Dike v. I)ykc, 2 Maine 213; Wiggins v. McLean, 1 Allen 
N.B. 671. Also DcsBarres v. Shcy, 29 L.T.N.S. 592, relating to 
the township of Falmouth in which the allotment l>ook was used 
in evidence and there was an earlier grant also not taken up as 
in this case.

The card which Nicholas Conrod drew for lot 13 under whom 
the plaintiff claims has been handed down in the Boehner family 
from the plaintiff’s grandfather who as the title-deeds shew pur­
chased from Nicholas Conrod in 1814, and is produced in evi­
dence. It has upon the back of the card an oblong figure of the 
lot and written within that figure “Letter F, No. 3, 4th Divi­
sion,” and for courses and distances on one side line “S. 56° 
W. 320 rods” and on one end line “W. 56° N. 160 rods.” In the 
corner there is “Nicholas Conrod.”

Then, turning to the register contained in the book of the 
minutes of proceedings, and produced from the registry of deeds 
for Lunenburg, we have this entry :—

Fourth Division.
Letter No. F.
Lot No.
1. John Lofler, Ch.
2. Sutton Stephens.
3. Nicholas Conrod.
4. Frederick Ott.
5. Phillip Heisen. Jr.
(1. Ulrich Schenckles, Ch.
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I will refer to some of these names by and by when I deal 
with the location of lot F 3 on the ground.

The plaintiff’s grandfather subsequently, by several con­
veyances acquired the lots on either side of lot No. 3, namely 
lota 2 and 4 of that letter F division 4. By will of the 15th 
August, 1829, he devised them to his four sons, and hv a parti­
tion in 1833 these three lots were subdivided amongst the four 
sons in equal shares, by which the larger part of No. 3 and a 
small part of No. 4 fell to the plaintiff’s father who devised it to 
two of his sons one being the plaintiff. Later the plaintiff in­
herited an undivided share in the balance of F 3 and also in 
F t

It is on a portion of F 3 that the defendants cutting took 
place as the plaintiff alleges.

It is proved beyond question that there is on the ground 
overlapping or interference.

It has been measured by a surveyor, Mr. Starrat, twice for 
the defendants when he surveyed the 30 aere lots, and once for 
the plaintiff when he surveyed the 300 acre lots.

Mr. Starrat says, in response to defendant’s counsel:—
Q. How muny acres would you have to take off the fourth division

to give 2 and 3 their full complement? A. Only a good pece off a
couple of them; possibly three of the 4th tier of the 30 acre lots.

Q. You say if you take off the corner of three or four lots you will 
give 2 and 3 the full complement of 000 acres? A. Ye*.

Q. What becomes of the balance of the tier? A. Either the 300 
acre lots lose it or the 30 acre lot*.

Q. The whole 4th division must go? A. Yea, unless they are going 
to take part of the 300 acre lots. Either that must go or a portion 
of the 300 acre lots must go.

Q. If you measure across from where the Dorey bound is to the 
shore of Oakland will you tlnd enough land to give them four tiers 
and the whole of lot No. 3? A. No.

Q. How much short will it be? A. It will depend where you strike
the shore of Oakland. Take the very north line of the 30 acre lots,
start at the shore of Mahone Hay at Oakland on the north line of 
the 30 acre lots, these lots are supposed to be half a mile each. 
There is one of the shortest lines on the plan, the north line, take it 
two miles, that will l»e four tiers of 30 acre lots and you won't be 
10 feet from where my plan says you are to-day.

Q. That is away into No. 3? A. Yes.
<J. Did you see where the rutting took place that we are talking 

about? A. Yes. The dotted red line ami the portion coloured red on 
the plan is where the cutting was done. That is all I noticed.

Q. The cutting extended below 3 also? A. I did not go down there 
and I don't know it. I only marked the part I saw. .lust the lines 
I was on or was getting.

Q. Did Bochner point out where lie saw the two defendants cutting? 
A. I don't know that he did. Yes, he did. It would be north of the

N.S.
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south line of No. 3 about 8 or 10 rods ami vast of the division lino 
between the Keddy lot and the 300 acres at the point “X” on W. 17.

Q. That is where he pd out that he saw the defendants cutting? 
A. Yes.

The plaintiff says:—
Q. Did you ever see the defendants, the llirtles. cutting on this land 

that you claim? A. Yes.
Q. Whereabouts on it? A. Pretty well to the middle of No. 3.
Q. Did you point out the place to Starrat where you saw them 

cutting? A. Yes.
Q. Which ones did you see there? A. John ami Sandy. John ami 

Alexander. I saw them both cutting and hauling. . . .
(y You are ipiite positive that the place you saw the llirtles cutting 

was within the lines of that lot No. 3 as claimed by you? A. Yes.
Edward Langillc says:—

I want to say something more alamt No. 3. Mr. Jacob Boelmcr bad 
no children and he had a meadow against Henschell's brook and he 
asked me to go with him to carry his scythe. He was sickly. 1 
went with him. I helped to make hay in that meadow for 20 odd 
years and was never disturbed by anyone. That was Jacob Iloehner.

Q. Do you know anything about the land that Kdward Bodmer had. 
the father of this Kdward? A. Then they divided it between them. 
They divided Nos. 2, 3. and 4 between four brothers. I know about 
that division. I knew where the division lines were but their lines 
in dividing did not come on the division lines. Kdward Bodmer's 
lot in that division was next to Jacob.

Q. Who was on the other side? A. (Ivorgc was on the lower side. 
Most of (leorge on No. 4.

Q. Kdward had part of 4 and part of 3? A. Yes. Jacob was next

Q. Were you back on to the lot to see where this cutting was? 
A. I was back there when i went to identify the bounds. I saw the 
cuttings.

Q. Van you tell me whether a lot of this cutting was on lot 3 
where this Boelmcr cut? A. It was cut from one end to the other 
clear across from 2 to 3.

Q. And from the rear divis:on line—how far in towards the front 
did it come—did it come as fur as the llenschell brook? A. There is 
a road lending up in the woods. 1 did not go over it to see Imw far it 
was cut towards the llenschell brook. They got a horse and took me 
over. They took me around the hill ami 1 asked them what they 
were going to do up here. This was the day I shewed them where 
the lamnd was. James laingille had his horse and ••arr'age. The 
llirtles were not there. Ed. Boelmcr was there. I said go over that 
little hill and I could tell where the lioimd was.

Q. Do you rememlH'r Edward Boehner pointing out where lie saw 
the llirtles? A. lie did not point out to me. I know nothing about 
the trespass done.

Q. Kxccpt that you saw the trees were rut all the way over 3 into 
2? A. Yes.

Q. You d d not come towards the front far enough to see how far 
the cutting extended? A. No.

4
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The defendant, John IIirtle, said:—
Q. When you speak a limit the lots hack there in the 4th tier, you 

have known them on the old plan W. 1 for yearst A. Yes.
Q. (By the Court.) What do you know about these .100 acre lots?

A. I don't know anythin# about them.
Q. (By the Court.) Your land runs out into some of these lots 

or some of them run into yours? A. Yes. 1 cut wood up there 
beyond these marks. I was not there when they ran that line.

Q. You cut further to the northward or north-east of these trees 
you saw marked ? A. Yes. where they ran in.

Q. Were you there the day that Ed. Boehner had some words about 
cutting down the .100 acre line trees? A. No, I think that was my 
cousin. I heard them talking about them.

Q. That was not Sandy? A. I would not lie certain.

I must proceed to locate F3 of the fourth division. It is 
necessary to ascertain the two lines, the easterly and westerly 
lines of the letter F, fourth division of the 300 acre lots in 
which division the lot F3 is. Commencing at the township line 
the old hound between i of Lunenburg and Chester,
we find that this bound is mentioned in the grant of the town­
ship of Lunenburg, the grant of 1784. Referring hack to the 
description we have:—

Thence north 50 degrees east 1.440 chains or until a line produced 
south .1.1 degrees 45 minutes east will come to the centre of the first 
falls on Salmon river between the old bounds lietwevn Lunenburg and 
Chester; thence to be bounded by said line and by said river down 
stream and by the seashore of Ma hone Bay running westward and 
southward round to Luhave River aforesaid and the several courses 
of the said river upstream to the bounds first mentioned [namely, the 
first falls on the Lahave river).
By the rules of evidence that north-east township line, being 

a township line, can he proved by hearsay : Thomas v. Ji nking,
6 A. & E. 575, and can, I may add, be attacked hv hearsay too.
But in this case it is proved by the best evidence and there can 
be no dispute about it.

The centre of the falls of the Salmon River, now called 
Martin’s River, (and there has always been a rock at the centre) 
is well known.

That line was proved at the trial by Edward
Langille. He was the nominee for Lunenburg township and 
with a nominee for the adjoining township of Chester and Mr.
Solomon, the surveyor, renewed that line years ago. The rock 
was pointed out to him as the boundary by his grandfather 
7ti years before the trial.

Distant from this township line lfiO rods is a line running 
parallel with it. It is a well-established line. Martin’s River 
is the name of a settlement on Martin’s River, formerly Salmon 
River and some of the lots between the line and this
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N.S. line have been resided on for years and the line is recognized.
S. C.
1912

The lots between arc in the division D, on the plan.
This line rims through the Dorey bound. The Dorey bound is

Bokhnkb
not only a bound for a common corner for four of these lots; 
it is a boundary for divisions. It is at the intersection of the

Hibtle. line parallel with the township line and 160 rods distant from
Graham, B.J. it, i.c., between divisions I) and F and the line between the 

third and fourth divisions.
It was a pine tree, then reduced to being a stump, now re­

duced to a stake always marked for four corners.
It was called the Dorey bound no doubt because one Dorey 

drew D 5 in the third division. That boundary Edward Langille, 
who had lived on one of the lots in D division and owned part 
of D 5 and now owns half of F 1 of the fourth division, says he 
has known for 70 odd years. It was marked to shew corner 
bounds. He had been on several different surveys with sur­
veyors whom he named, Solomon, Thompson, Wentzell, Morris 
and another, he thought it was Lawson, and he says that all of 
these surveyors got their starting point from this one bound.

Aaron Silver has known it for 60 years; he had owned part 
of lot 1)5. Ezekiel Langille who is 54 years of age and who 
owned lot 4 in D has known it as long as he can remember. 
Jacob Ililtz, 72 years of agi* and his father before him, 40 years 
before, owned a part of lot No. 1, third division, letter C (that 
is number 1 up and immediately adjoining F lots fourth divi­
sion), the Dorey bound being in the line between. He had known 
it ever since he could remember. Jacob Eisenhaur who had 
owned F 4 of the fourth division has known it for 65 years. Mr. 
Starrat, the surveyor, who has been on many surveys of the 300 
acre lots, proves it to be correct in relation to those lots to the 
north; also that it is correct in its relation to the township line 
fixed by the centre of the falls of the Salmon river.

We have witnesses from all four lots cornering upon the 
Dorey bound, testifying to its existence as a corner bound.

The chain of documentary title to each lot may not be per­
fect throughout but it is as good ils can be expected coupled with 
the possession. And I think that in proving the possession of 
adjoining lots referred to as boundaries in a given instrument 
it is not required to prove a title back to the Crown in such a 
case. Occupation with colour of title even in the case of wood­
land would be sufficient.

Then there is the Ileisen bound upon the ground which has 
long been recognized by the persons in possession of the lots 
around it. It was a stump, and now a stone, with a hole drilled 
in it, is used instead. It is 160 rods from the rock in the centre 
of the falls of the Salmon river.

This line running through the Dorey bound and the Ileisen

0577
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bound parallel with the township line gives us the end line of 
the 300 acre lots, fourth division, letter F.

Coming to the westerly line of that 4th division, letter F, it 
will be remembered that those lots arc 320 rods long. And on 
the ground there are traces of an old line parallel with the lines 
I have mentioned at that distance. This line is proved by 
Langille :—

Q. You say then that that hound was recognized and suppowd to be 
the hound between the rear line of the 300 acre lota and thirty aere 
lotsî A. Yea.

Q. Hack to that time when Burgoyne waa there? A. Yea, and he 
awore to it 71 years past.

Q. Who were there on that occasion? A. Every landowner and if 
the owner was not there he had a man there. There were between 25 
and 30 landowners. The various landowners of the land were there 
or their representatives when Burgoyne was there.

Q. What Burgoyne was the surveyor then? A. George Burgoyne. 
The man that awore to the bound was Fred Burgoyne his brother.

Q. Then Burgoyne ran a line from there? A. He ran from there 
across theac lots going up. He ran across 3, 2. and 1 from this hase 
line that ran across down ami then crossed lots 1. 2, and 3 in letter C. 
These are 1, 2 and 3 up. He ran on the division line.

Q. It is the rear line of these 300 acre Iota we spoke about ? A. Yes, 
and the 30 acre lots.

Q. What I want to lie sure about is that that line waa the rear 
line of the 300 aere lots? A. Yes, and I saw it measured from the 
Dorey bound hack to that rear line" and there was not two feet 
difference.

Q. That waa Burgoyne that ran that line? A. Yea, I saw it run 
by two different men.

Q. You were on the Burgoyne survey on that line? Did he hit any 
old lines? A. He hit every hound from No. 3 to No. 1 and from 1 
going up again until he came to No. 4 line lietwcen 3 and 4 up. He 
hit the hounds all the way up. I waa with him and saw that myself. 
And in respect to acts of possession cutting logs on lot No. 

F 5 he says :—
I went across the brook near the bridge and cut logs there and 

know where the old line was before the fire. (The fire, he proves, 
took place <10 years before the trial.) I saw the old line between 
5 and the 30 acre loti. Saw it plain on the ground. The trees were 
standing. Everything green. We cut up to that line.
In cross-examination be will not say that at that point the 

line of the 300 aere lots and the line of the 30 aero lots coincided. 
Those lines as a fact have not the same course. But he in effect 
asserts that they did not intersect and cross and they might have 
been at some distance from each other. But no doubt there was 
a point of contact somewhere.

This brings me to the Burgoyne bound which this witness 
mentions. At the rear of the third tier of the 30 acre lots 
Oakland division, there is a hound called the Burgoyne hound.
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It appears that a mail named Hurgoyne once owned a lot in the 
third tier. It is a stump. Its locality on the ground is not 
disputed. Owing to the difference in the course of the line of 
the 300 acre lots and the line of the 30 acre lots at the point of 
intersection, there may have been a narrow gore left and what 
often happens when a gore is left probably happened in this 
ease, namely, closing up. And that accounts for the extension 
of the third tier of 30 acre lots towards the 300 acre lots, or 
rather, the selection of the Burgoyne hound as a lnmndary for 
them.

The difference between the plaintiff and defendants is this 
that the defendants say that they are entitled to go to the 
Burgoyne hound and the length of a fourth tier of 30 acre lots 
beyond. The plaintiff contends that they must stop at the Bur­
goyne bound or at the end of the third tier.

Going to the north to get the side line of F 3 we have the 
line between lot 1 up and lot 1 down of the 4th division well 
marked upon the ground. At to the line between lots F 1 and 
F 2 of the 4th division, or 1 and 2 down as some of the witnesses 
describe them, Edward Langille says:—

Q. Do you know when* the line* are on the ground la-tween 1 and 
2 down? A. I do.

Q. You have *hewn them to Mr. Starrat? A. Yea and I have aeen 
it run and meaaurcd.

Q. Ilow long have you known that line to lie there? A. Not lea* 
than 75 or 76 year*.

Q. The line between 3 and 4? A. I *aw that run luck once.
Francis Boehner says:—

Q. Ia there a line between No. 2 and No. 1 ? A. Yea, on the ground. 
Between F2 and F3 there ia proof of a line whieh Wentzell had been 
upon when he aurveyed F3. A* one man held lmth F2 and F3. there 
ia not the same strong evhlenee about a line there.
But Francis Boehner says:—

Q. You know the 4th diviaion letter F Iota? A. Yea, I own part 
of No. 2. Kdward Boehner own* the lot next below me.

Q. Are then* any line* on the other aide of you down? A. Yea. 
la-tween me and Ed. Boehner.

Then as to the line between F 4 and F 3 Jacob Eisenhaur 
says :—

I waa 80 year* old yeaterday. I was born-on the 0th of December. 
1 live at Martin'* River. I have lived there going on 70 year*. My 
father’* name waa (leorge. I live on No. 1 I) next to the town*hip

Q. Do you know any of the 4th division letter F. that diviaion 
next to the one you live on? A. My land come* to the township line 
and I live on the lot aero** and I know land my father owned in 
the next divi*ion. No. 4 my father got joined to Kdward Boehner’* lot.

Q. I* that the one he got from Benjamin I.#egg? A. Yea, father 
bought it at sheriff's sale. This ia the deed. (VV. 18.)

■
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Q. So you haw owned pari of 4F? A. My father owned No. 4.
Q. Did you know where the line was between 4 and 3? A. Yes, 

equally ns well as i knew my own lied. I have been working on it 
from the time father bought and I worked on it a few days ago, 
every year sinee father bought it. We renewed the line between the 
two lots, plaintifTs father and my father and I always kept it renewed.
I shewed Mr. Starrnt that bound two years ago.

Q. That line has lieen kept up 00 years to your knowledge? A. 
Yes.

Q. At that time your father h could you find the line on the 
ground then ? A. Yes.

Q. It was plain then? A. Yes. I did not run it with Stnrrat but 
Edward Boehnei and myself renewed it. When I shewed Starrat the 
bound I did not run with him. I did not follow him through.

The possession of the lots adjoining and the existence of the 
lines and boundaries to prove the locality of the lot F 3 go 
back as far as living memory.

Hut turning to the documentary proof, to which I have 
already referred and estimating the e si think it is
clear that lot F 3 of the 300 acre lots is upon the ground where 
the plaintiff claims it is and nowhere else.

It appears more than once from the minutes that the sur­
veyor was to shew those who had drawn the lots their locality 
on the ground. He satisfy them as to each being properly
laid out. That was his duty. The allottees were " ? twenty 
or twenty-five shillings for the expense of the laying out.

I think it is hardly possible when such eare was taken to 
locate these lots at the start putting the allottees into possession 
and so on, and when for seventy odd years before the trial one 
finds it in a particular locality, that it is elsewhere than is con­
tended for by the plaintiff.

The plaintiff and his father before him for 60 years have 
cut wood and hoop poles upon lot F 3 and the lines are main­
tained and the bounds preserved.

There is, of course, this area of interference encroaching over 
the endline and on part of F 3. Hut the law is clear that in case 
of an overlapping like that and a mixed occupation or cutting 
rather the constructive possession of the area is in the person 
who has the senior or better title : Hunnicut v. Peyton, 102 U.S. 
333; Mclnnes v. Stewart, 45 N.S.R. 435.

I have freely used the Dorey IkiuikI as a boundary but I 
hasten to add that this is not mentioned in the grant or shewn 
on the plan. Hut there are things mentioned in the grant and 
shewn on the plan which are quite as valuable to the surveyor 
who has to locate this lot. The plan, not in these words, calls it 
the intersection of the line parallel with the township line and 
160 rods from it and of the line of division lietween the third 
and fourth divisions. It is elementary that in these large sur-
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veys of blocks any monument shewn as belonging to any one 
of the tracts within the block belongs to nil of them. We have as 
I said the falls of the Salmon river and the township line and 
its course. In fact this belongs to all the tracts. We have the 
course of the lines on the card for lot P 3 and they arc respec­
tively parallel with and at right angles to that township line. 
We have the dimensions too and see that the card is in the fourth 
division letter F. There could he no difficulty in finding these 
lines upon the ground. Edward Langille, speaking of one says: 
“There is a division line from Bridgewater to Martin’s river 
and hits the Dorey hound.” The line is corroborated by every 
parallel line in the third division. And the intersecting line 
with its other parallel line 320 rods distant runs to the extreme 
north of the township. We have the residents on D4 and D5 
and the people who own 1 up and 1 down and they prove the 
point of intersection of the two lines, the line parallel with the 
township line and 160 rods distant from it with the line of 
division between division 3 and division 4 at right angles to it. 
It happens to he this Dorey bound and serves for a convenient 
name for it. It was the duty of Bridge to mark a tree at his 
corners and this tree had the marks indicating that it was a 
corner tree for four lots.

I think a jury would find that it was a tree marked by 
Bridge. The blazed lines on the ground are evidence of these 
intersecting lines although blazed lines are not mentioned.

There is something to he inferred in favour of an honest and 
legal keeping up of the lines by re-marking.

In Dirhl v. Zangcr, 39 Mich. 601, 605, Cooley, J., said:—
If they (land mark#) are no longer discernable the question is 

where they were located; and upon that question the lient possible 
evidenee is usually to Ik* found in the praetieal location of the lines 
made at a time when the original monuments were presumably in 
existence, and probably well known. As between old boundary fences 
and any survey made after the monuments have disappeared the 
fences are by far the lietter evidence of what the lines of a lot actually 
are and it would have Wen surprising if the jury in this case, if left 
to their own judgment, had not regarded them.

1 also refer to Manistee v. Cogswell, 103 Mich. 602.
Acquiescence in a marked line as forming the boundary between 

adjoining owners furnishes some evidence that it is a true line but 
its weight ia dependent on the period of acquiescence: 6 Cyc. 942.

In locating a patent of ancient date evidence in respect to marked 
trees although not called for in the grant is admissible: 5 Cyc. 962. 
note 03.

In Collins v. Ilarclay, 7 Pa. St. 67, 74, it is said:—
To shew the boundaries of the fifty-two tracts all the adjoining
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survey* were evidence to go to the jury. In every day practice such 
evidence is received and no sound lawyer thinks of objecting to it.
I also refer to Gibson v. Poor, 53 Am. Dec. 216; Hathaway 

v. Evans, 113 Mass. 264.
I mention another point in passing. I do not say that the 

provision of the Act of 1760, 39 Geo. II, eh. 81, see. 3, was pros­
pective in respect to the registry of future allotments. It may 
be that it was, but I think that provision is useful to shew that 
the registry of lots was usual and had a meaning and that regis­
try had a recognition by the Legislature.

The grant of 1784 by the force of its recitals of allotments 
and location includes this lot of 300 acres in the larger acreage 
for Nicholas Conrod mentioned in that grunt. It conveyed the 
legal title to these grantees and I am not relying upon equitable 
principles as distinguished from legal principles as to the effect 
of partition to separate for Nicholas Conrcxl a title to this lot 
from the lots of the other grantees.

Coming to the defendant’s title, he has three grants of thirty 
acre lots of the Oakland lots made to Jacob Hirtle or Hurt­
ling: one of the 21st November, 1775, of lots 8, 11, 13 and 23; 
a second one of the 20th October, 1778, reciting that his mill 
had been burned down and that his woodland was insufficient, 
conveying to him lots 19. 24, 25, 26, 29, 80, 31, and 17 ; tin- 
third, Crown to Jacob Ilirtle, dated May 14th, 1800, with the 
following description :—

Twelve 30 acre lots situate in the said township of Lunenburg con­
taining 360 acres more or less which lots are described on the original 
plan of said township as lots No. 28, 38, 30, 40. 41, 42, 43. 44. 45, 
48, 49, and 50, being part of the division of 30 acre lots in said town­
ship called Oakland, as more particularly described in the original plan 
of said township and also a water lot in front of the 30 acre lots 
numbers 11, 12 and 13 situate in the said township of Lunenburg in 
the division of Oakland before mentioned and deseribed in said plan 
said water lots to run into the water of Mahone Ray so as to 
comprehend thirty acres of land and water more or leas beginning at 
the north corner of lot No. 11 and running thence the whole front of 
said lots Nos. 11, 12 and 13 until it shall eome to the southeast 
bound of lot No. 13 and thence running into the water a sufficient 
distance to comprehend thirty acres within straight lines running at 
right angles to the bounds first mentioned being the lots which were 
assigned to him the said Jacob Hirtle at the first settlement of the 
said township and have been in his possession for more than twenty 
years past for a description of which lots no plan is hereunto annexed, 
it lieing necessary to have reference to the original plan and surveys 
of the said township of Lunenburg for a more particular description 
of the whole premises which together with the possession of the said 
Jacob Hirtle will be found sufficient to describe the same. This grant 
lieing intended to confirm the said Jacob Hirtle in his title to the 
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Of these lots last mentioned, all but 28 and 38 are in the
Bokiinkr fourth tier of the Oakland lots, o.
Hirti.k. This recital in a private grant of the Crown is relied upon to 

or.hmYj. K*vc a retrospective effect to the grant itself and make it in 
effect a senior grant to the grants of 1765 and 1784 which I have 
already mentioned. It is contended that this recital shews that 
those thirty acre lots were drawn by or allotted to Ilirtle, that 
the first settlement of the township means some date earlier 
than 1765, that a possession of more than twenty years past 
makes the grant in effect senior to the grant of 1784 and that 
the reference to the original plans and surveys means something 
older than those grants.

I shall consider first whether that recital which is not on 
oath when there is better evidence, is evidence at all or not. It 
is true I have made use of a recital in the grant of 1784 but 
that use is distinguishable. It is a township grant—a matter of 
public interest. Jacob Ilirtle took land under that instrument. 
But the principal thing that makes it useful as evidence is that it 
recites the contents of a previous grant, the grant of 1765. 
Although I do not think that the existence of that grant is 
essential to the plaintiff’s case.

This individual grant is a different matter. The Crown 
grants upon certain representations, made by the applicant in 
his favour, and they arc incorporated in the grant as a reason 
for making the grant. No rule of evidence makes that recital 
of the facts there recited binding on a stranger. The use of 
recitals in ancient deeds as against strangers is limited to the 
following cases, according to Wigmore on Evidence, vol. 2, sec. 
1573. Where in one deed the contents of another deed arc 
recited thereupon proof of the loss of the original deed which 
is recited the recital may be used: Carver v. Jackson, 4 Peters 1.

In Massachusetts they may be used to shew the location of 
a boundary or monument, “but the basis of the rule is the prob­
ability of the recital’s truth either by reason of its having been 
acted upon in contemporaneous transactions and this limitation 
is strictly applied.”

A recital in an ancient deed is by some Courts treated as 
admissible to shew the state of the relationship but “possession 
of the premises under the deed must also have existed as a cor- 
rolmrative circumstance”; Fort v. Clarkc, 1 Russell 601 ; Slant rj 
v. Wade, 1 My. & Cr. 338.

I say that the Crown having previously to 14th May, 1800. 
granted the land comprised in lot P 3 of the fourth division to 
Nicholas Conrod could not afterwards by any such recital dero-
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gate from that grant or give any right or equity to IIirtle in 
that land or any part of it. The Crown can not, any more than 
any private person can after it has parted with all its interest 
(in this case to Nicholas Conrod), make an admission or state­
ment affecting that interest. That ought to dispose of this 
point, provided it is shewn that the lot passed earlier to Conrod, 
and that I am endeavouring to shew. But taking the recital at 
its face it does not cut out the previous grant. It is capable of 
interpretation and explanation and such evidence certainly may 
be contradicted by better evidence.

We have the allotment book or registry of the thirty acre lots 
comprised in the township. It purports to lie “The registry of 
the thirty acre lots finished the 12th day of June, 1760, drawn 
first A.D. 1753.”

There were thirty acre lots in other places as well as the 
Oakland lots, namely, Lahave, Clearland, centre lots and so on.

In that book for the Oakland lots there were numbers and 
blanks for four tiers, fifty-three lots in all.

When the book was prepared there was no provision for the 
grant and fifty-three lots were provided for.

None of the lots in the fourth tier were ever registered as 
drawn or allotted. They were vacant. There is this note en­
tered later in the allotment book applicable to these as well as 
to other vacancies.

N.B. The other varant lots as are in ye register numbered are sueh 
which for their badness have been (left?) by the tirst drawing pro­
prietors who on application have received others in their room in ye 
centre or elsewhere.

There are notes in this hook as late as 1779.
Jacob IIirtle or Hartling’s name is not registered for a thirty 

acre lot and there is no note in his favour. His connection with 
the thirty acre lots belongs to a later date.

To return to the registry; six lots, 40 to 45, have this written 
opposite to them: “These six lots were registered to John Dorey 
by virtue of an order from Colonel Sutherland, dated Septem­
ber 7th, 1763.” That is three years after the drawing had fin­
ished. Lots 46, 47, 4M, 49 and 50 are left blank. No one was 
put in possession of them.

At the trial there was admitted in evidence a grant of lots 
No. 46 and 47 to John Hamilton, dated 2nd of March, 1777, reg­
istered 28th March, 1778. Hamilton, so the recital runs, was a 
discharged soldier ami he obtained this land by virtue of the pro­
clamation of the 7th of October, 1763. for granting lands to 
reduced officers, soldiers and seamen. The recital represents it 
as being “all wilderness land.”

Prima facie those two lots had not lieen drawn by anyone 
else, and this grant rather tells against the defendants. It shews
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N s- that lots 46 and 47 were vacancies, not registered to anyone.
s c From the evidence I infer no one is claiming under Hamilton
1012 to-day. Alexander Ilirtle says he does not know who claims
----  those lots now, and John Ilirtle says he has cut over that area

noKlINKH freely

Hihtik. There is as appears by the old affidavit put in evidence by 
orehâëTEj. the defendant and by other references an old question as to the 

proper order for the enumeration of the lots going from one 
tier to another. But even if the registry did not correspond with 
those on the township plan afterwards made this 4th tier which­
ever way it is numbered shews no allotment or registry for 
Hart ling or Ilirtle. The hits 4M. 49 and 50 are still vacant in 
the registry. And there is nothing from which an inference 
can lie drawn that any of the lots in that fourth tier were laid 
off on the ground or that anyone was put in possession of them, 
excepting perhaps the inference from his grant of 1777 in the 
ease of Hamilton. The grants to Jacob Ilirtle of 1778 and 18(H) 
are composed of vacant lots or lots which hail never been taken 
up.

In the recitals he does not rely upon having acquired title 
from an allottee. But if he did and the Crown regranted the 
land it could not grant retrospectively if other rights had inter­
vened.

No doubt Ilirtle’s reason for having to approach the Govern­
ment for grants was that the power of allotting and registering 
had ceased. A grant in those days was written on parchment, 
I think, and the seal contained a great devl of wax, a rather 
more expensive item than the land itself if obtained by draw­
ing. And by 1880 the grant of the whole township in 1784 had 
passed. If Jacob Ilirtle could have made title under the earlier 
grant he would not likely have been applying in 1800 for a 
grant. If he had acquired any right by improvement or pos­
session to the lots in the grant of 1800 as early as 1778 all he 
had to do was to have them included in the grant of 1778. He 
acquired that grant on the strength of having been in posses­
sion and built a mill and so on. The words “possession for more 
than twenty years past” do not take the possession back beyond 
1779, i.e., four or five years liefore the grant of 1784 passed.

Apparently by the recitals ilirtle’s mill was in the first or 
second tier of Oakland lots, likely in the former as lie asked 
for water lots and he was asking for mon» lain! for use in 1778. 
He may have lteen cutting lumber to lie sawed at his mill on 
some of the lots mentioned in the grant of 18(H) which included 
the lots in the 3rd as well as the 4th tier between 1779 and 
18(H). But that would not lie a reason for the Crown granting 
to him, particularly as for 16 years of that period Con rod had 
title under the grant of 1784. There is no inference that the
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Crown had put him in possession earlier than liis grant, and if 
it had, even before 1784, it would lie ineffective as against that 
grant. Emmcrson v. Maddison, [1900] A.C. 590, expressly over­
rules Smyth v. McDonald, 5 N.8.K. 77. There was no improve­
ment. It is still wilderness land as far hack as memory goes 
and as 's land was.
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The reference to the original plans and surveys does not or*um.Yj. 
help the grant of 1800 in respect to those 30 acre lots.

The plan, plaintiff’s exhibit W/30, defendant’s exhibit 
W/B., to which I shall refer presently, shews but three tiers of 
the Oakland lots and the township plan shews nothing but num­
bers as in the ease of other lots. The allotment book and the 
entries regular and irregular shew nothing in his favour but 
they displace the recital relied upon.

The learned trial Judge had some doubt as to whether Jacob 
llirtle might not claim these 30 acre lots under the 1784 grant 
and he is mentionisl in that grant for 1534 acres. I think the 
answer to that is, first, that the recital in the grant of 1800 
rather excludes that idea, and, second, that the recitals in the 
grant of 1784, having reference to the evidence I have mentioned, 
the allotment and registry of 30 acre lots of the Oakland divi­
sion, do not cover them. These recitals refer to “allotment” 
and “location” and “laying out,” and these are not terms appli­
cable to Jacob llirtle’s case. He did not claim under Douig or 
Hamilton. He is dependent on the grant of 1800 and he is 
attacking the allotment to Jacob Conrod from the outside.

It is, 1 think, clear how this overlapping occurs on the ground 
and why the township plan is to that extent erroneous. I think 
the intercalation of the fourth tier of 30 acre lots must Is* re­
jected as false description. 1 have anticipated some of the points 
already.

The proceedings to allot the 300 acre lots, which began in 
17t»2 she\^ that the 30 acre lots had been already allotted or 
partitioned. The warrant to the second commissioners recites 
the existence of a “plan and survey of the lands to lie added to 
the township of Lunenburg,” and at the first meeting, Septem­
ber 27th, 17fi2, a minute proceeds:—

“Then the plan of that tract of land was laid before the 
committee, the Deputy Surveyor Benjamin Bridge was sent for 
and ordered forthwith to survey tin* said tract, etc., etc.”

At the meeting of May 29th, 1703, this appears:—
The surveyor wa* ordered to include into the flrat draft all the 

small tracta of land lying In*tween the 30 acre lot* from or lietween 
Row* Hay, Kingshurg. middle range. *outh and centre to north west 
range, that ie to *ay. what ha* not yet liecn grantcd away.
Nothing can he clearer than that this plan must have indi­

cated all of the thirty acre lots in Lunenburg township already

9265
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laid off as well as the exterior lines of the land to be laid off for 
the 300 acre lots. They were to lay off vacant land, and there 
could not he a survey without such a plan. There is strong cir­
cumstantial evidence that this plan shewed but three tiers for 
the 30 acre Oakland lots.

The lines of the 3(H) acre lots were surveyed evidently in 
respect to the three tiers of 30 acre lots. Then we have plan 
W/B, also W/30 put in evidence from the Crown land office. It 
shews three tiers of 30 acre lots for the Oakland lots.

It is a fair inference from the certificates to the copies of 
part of the plan that that plan is the plan of the township laid 
off by the first commissioners to which the 300 acres were 
“added” by the second commission, i.e., the plan of allotment 
of the 30 acre lots. It would lie the duty of the first commission­
ers to return such a plan. It purports to be on its face such a 
plan.

True, it bears no date, but trere are indications upon it 
which do point to its probable date. It does not shew the addi­
tion to the Clearland lots ordered by Colonel Sutherland by the 
order of September 26th, 1763, for instance. It is not reason­
able to suppose that it with all those hundreds of lots delineated 
was plotted without authority. Moreover, it has been so ob­
viously used in the compilation of the township plan (barring 
the addition of the fourth tier of 30 acre lots mentioned) that 
it is hardly possible that there is any other plan which was re­
turned by that first commission. If there was, where is it ? 
Were all those 30 acre lots surveyed by Bridge over again for 
the township plant It is made evidence by R.S.N.S. 1900, eh. 
163, sec. 19.

The reason for shewing but three tiers is obvious. The 
alleged fourth tier lots were never taken up or put in possession 
of anyone. If they were drawn the drawers took lots in other 
places. Those were vacant in the registry. Colonel Suther­
land’s order to lay off six of them to John Douig was not made 
until September, 1763; we do not know when it was entered 
there.

The duty of the second commissioners was to lay off vacant 
land, “land that has not yet been granted away,’’and they did 
lay it off in the 300 acre lots.

The plan W/B or W/30 shews the falls of the Salmon river 
and the township line.

The defendants put in evidence at the trial two plans out rf 
their custody and the surveyor, Johnston, produced another W/E, 
for the purpose of illustration. As to W/C ami W/R, I would 
not have thought that they were evidence. But W/C is old and 
was certified by Charles Morris the 3rd of July, 1813. It shews 
what the township plan was in 1813 and it shews the Ansel
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grant. That is useful. Now the delineation upon these plans 
ns to the Ansel grant shews that the third tier of .'10 acre lots 
was senior to the Ansel grant but the fourth tier was junior to 
it. They came into existence at different periods.

Under the contract with Mr. Bridge he was not only to lay 
off the 300 acre lots hut he was to make a composite plan of the 
whole township. This would include his own survey and all of 
the 30 acre lots as well. And it is quite evident what was done. 
The 300 acre lots had been laid off and allotted and meanwhile 
there had been added to the registry of the 30 acre lots from 
which the plan was prepared the memorandum in respect to 6 
lots in the 4th tier for John Douig already quoted and 4 lots in 
the Clearland lots for Mr. Zauberbuhler. Provision was made 
for that. And they are all included in the plan for the town­
ship.

The minutes together with the notamla to the minutes shew 
that the plan included the blanks in the register which had the 
fourth tier as well as those lots which had been duly drawn and 
laid off to the allottees.

This insertion of the 4th tier necessitated some dislocation 
when Bridge’s locations and the earlier locations shewn on W/B 
had to be plotted w’ith a 4th tier intervening for the composite 
plan.

They were crowded in short 37 chains 50 links the normal 
length being 40 chains as if surveyors were short with land like 
that, and the 300 acre lots were crowded. But there is not 
enough land between the shores of the peninsula for both sets 
of lots and one set must give way. The plaintiff, as I have en­
deavoured to shew, has the earlier title. It would make no 
difference which set of lots was first blazed out on the ground. 
The first man to take possession with a title takes the comple­
ment of his grant. He had a lot delineated on his card with the 
dimensions of the lot, with the same course as the township line 
and fixed by the centre of the falls of the Salmon river and dis­
tant from the township line the thickness of one of the ordinary 
lots and the correct distance from the Dorey bound. And this 
was laid off on the ground.

The lots in the fourth division, letter P, have even on the 
ground shrunk somewhat in width and this is not to be wondered 
at as a result of surveyors running lines, influenced by the plan 
of the township to which I shall refer presently. But there is 
no reason why they should be made to shrink in length as well, 
by the intercalation of the fourth tier of the 30 acre lots. These 
lots F 2, 3, and 4 have not |pst to the 30 acre lots by acts of occu­
pation of fourth tier claimants whatever they may have lost to 
the proprietors of those to the south of them in that division by 
convention or acts of occupation.
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I think this is n plain case of error discovered, namely, there 
is not enough land in the peninsula for both parties, whether 
it is measured from the township line fixed by the falls of the 
Salmon river or the shore of the Mushamush.

Con rod had the monuments in his favour. The extent of the 
area of the fourth tier of 30 acre lots can be rejected without 
disturbing any title acquired by possession or otherwise at this 
point. The evidence shews that this is all wilderness land.

The defendant also contends that the locus is not covered by 
the plaintiff’s title; that the township plan by scaling does not 
permit of lot F 3 covering it although the plaintiff may be in 
actual possession on the ground.

It has been said that a plan is a good servant but a bad 
master.

The plan in this case is not specifically referred to in the 
grant for a description. I say that because I am citing cases 
where that has been the case and the plan may be the sole evi­
dence of a description. The grant refers to “allotment” and 
“location” which had previously taken place. In this way the 
general plan is admissible as part of the allotment and location 
proceedings. Hut it does not speak as loud as the allotment 
proceedings, the cards with their dimensions, courses and dis­
tances and the registry. The dimensions on the cards and the 
acreage in the registry are more potent than the result to be 
obtained by sealing the different plots on this general plan.

One has but to look at the general plan and he cannot fail 
to notice that there has been confusion. Take F 6 or D 1. No 
one would imagine that any surveyor laying off 300 acre lots 
laid off anything like these.

To explain that it is necessary to explain the delineation of 
the Ansel grant on that plan. That grant appears to have been 
escheated the 12th of February, 1784. That was just before the 
township grant passed, namely June 30th, 1784. It was es­
cheated obviously to make way for it as the 300 acre lots had 
then been laid off on the ground.

On the plan W/B the first township plan (of the 30 acre 
lots) it is delineated as junior to the third tier of 30 acre lots 
and therefore must have been added after its return. The com­
missioners or Bridge who laid off the 300 acre lots were ignor­
ant of its existence or ignored it. The scheme of laying off the 
300 acre lots submitted to the Lieutenant-Governor ignored its 
existence. This appears in the proceedings. “The third draft 
takes in all the remaining land left back between Indian Point 
(Rouse) and the eastern limits of Salmon river to the extremity 
of the township.” Ansel’s grant lies across that area shutting 
out Indian Point.
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In the register of the 30 acre lots opposite lots 51, 52, and 53 
there is a later entry “Nothing” which would take up the space 
of the Ansel grant.

The notanda to the minutes of the proceedings of the com­
missioners laying off the 30 acre lots has this entry:—

In Oakland the registry goes on till No. 63 but in Bridge’s plan 
are only 50 lots.
In the minutes of July 5th, 17G5, there is this note:—

Mr. Bridge being present and laid a sketch of the township plan 
upon the table but said it was not correct. It was looked into and 
some talk but nothing resolved.

That may refer to this Ansel grant or to the 4th tier or both 
because at the next meeting it was decided to cheek or “con­
front the whole plan with the registry.”

Apparently some of the lines, as of I) 1 and F 6 were obliter­
ated to make room and the other 300 acre lots crowded back and 
the other lots crowded to the north and the Ansel grant delin­
eated as the plan now appears. The delineation of the Ansel 
grant was legitimate enough if it was a senior grant to the allot­
ment of the 300 acres. But when the Ansel grant was escheated, 
no doubt to make way for the township grant, the 300 acre lots 
should have been restored to their normal condition on the plan 
as they were on the ground to make the plan consistent with the 
description in the township grant. However, that description al­
ready given at this point would clearly control the township 
plan. I infer from the evidence although not dealing with those 
lots that lot F 6 and lots I) 1 and D2 have been in occupation 
of the people under the township grant as if there was no Ansel 
grant. For instance, Jacob Eisenhaur who owns half of F G 
says: “I am sure there are 300 acres in number 6. I am only 
dealing with the locality of F 3.

Now, then, we have in evidence three allotment cards, 
Shenkcl’s lot F 6, Hcisen’s lot F 5, (none for Frederick Ott F 4), 
and Conrod’s lot F 3. These men are all in the grant of 1784 
or their heirs. The lots delineated for lots numl>crs F G and F 5 
arc not oblong or rectangular in shape and have different dimen­
sions but contain 300 acres in quantity. From the peculiar 
shape and dimensions and courses of lot F 5 and from the lot 
F 3 the shape of lot F 4 may be calculated. The heirs of Fred­
erick Ott are in the grant for a 300 acre lot.

If these cards arc placed on the township plan with lot 6 
resting for a base on Green’s grant the line of which is indicated 
on W/B and which has the same course as the figure on the 
card for lot F/6 we have in my opinion the locality of these lots 
as laid out by the commissioner. The angle on the figure on 
the card for lot F/5 will correspond to the space required for 
the third tier of the 30 acre lots. There is a difference of several
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of those 30 acre lots, but otherwise» it represents the necessary 
diversion for those lots.

Bof.iinkb
By this process the 4th tier of lots is almost wholly obscured. 

Moreover the locality of lot F 3 and the title to it will he cor- 
rolxirated from the south as well as from the Dorey bound on

Orahwn, E.J. the north and the marks on the ground.
As I have just said the plaintiff is not dependent on the 

plan solely for his description. It is useful to shew the divisions 
and which way the numbers run, and how the cards drawn by 
the allottees are to be located. And it shews monuments which 
can be measured from and the true distances ascertained. But 
if there is a description found to be false which may be rejected 
leaving a sufficient description of the lot to identify it, then 
the false description is to be rejected. The fact that a plan 
shews too much or too little quantity or wrong location by scaling 
and therefore can no longer be depended on in that respect will 
not be allowed to prevent the correct quantity and dimensions 
and locality and monuments also called for and evidenced in 
other ways from controlling.

In 5 Cyclopedia of Law and Procedure, p. 923, it is said:—
Where mups, plats and field note* are referred to in description* 

of land they are to be regarded as incorporated into the descriptions, 
and in case of a conflict of calls the usual rule* of construction are to 
lie applied and those rails which are most certain and definite or most 
in accord with the true intent of the parties are to be adopted.

In 4 Am. and Eng. Encyc., p. 777, it is said :—
When the plan and monuments made by an original survey do not 

coincide the monuments govern and this is also the case when the 
monuments are made by one survey and the plan afterwards hy 
another and the plan only is referred to in the deed.
The case of Esmond v. Tarbox, 7 Maine 61, 20 Am. Dec. 346, 

is authority for that text.
In VanWyek v. Wright, 18 Wend. 157, 168, the Chancellor 

said:—
I consider the law so well settled that a conveyance ia to be con­

strued in reference to its distinct and visible locality calls as marked 
or appearing upon the land in preference to quantity, course, distance, 
map or anything else, that it would lie waste of time to refer to the 
numerous authorities on the subject.
I refer to two cases somewhat similar to this: Jackson v. 

Ogdni, 4 Johns. 140, S.C. 7 Johns. 238; and Jackson v. Freer, 
17 Johns. 29.

In Thomas v. Patten, 13 Maine 329, this was held:—
Where the number of the lot on a plan referred to in the deed is 

the only description of the land conveyed, the courses, distances and 
other particulars in that plan arc to have the same effect as if
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recited in the deed. It is a well-settled rule that where an actual N. S.
survey was made and monuments were marked or erected and a plan ------
was afterwards made intended to delineate such survey and there
proved to he a variance between the survey and the plan, that the ___
survey must govern. Hut no such rule of construction has obtained Bokhnrr 
where the survey was subsequent to the plan. ♦».

I have given American authority chiefly because it is in point.
Rut I think the case of Lyle v. Richards, L.R. 1 E. & I. App. <*r»h»m.ej, 
222, alone is authority to cover the case. There the line between 
two mines was “a line of about 355 fathoms from John Vin­
cent’s house, etc., to a bound stone, etc.” But everything de­
pended on which corner of the house the line ran from. Between 
two imaginary lines from the two corners of the house was the 
locus. Reference could be made to an earlier lease and the de­
scription in it referred to a map on the back of that lease. On 
this map the boundary line appeared to be drawn from the 
north-east corner, not from the south-east corner of the house.
Rut the delineation of the site of the house itself on the map 
was incorrect. It was at least 45 fathoms further to the west 
and also something further to the south than it really was. The 
contention the other way was put by Lord Westbury thus:—

To thin (the acceptance of the north-east corner) the plaintiff an­
swered that the fact of the boundary line appearing on the map to 
run from the north-east corner of John Vincent's house is an accident 
resulting from the circumstance of the site of John Vincent’s house 
being inaccurately laid down on the map, and he adduced evidence 
to correct the map by proving the true position of John Vincent’s 
house, which, if substituted for the erroneous site on the map would 
no longer leave the line to the houndstonc running from the north­
east corner of the house.
Lord Westbury only disagreed inasmuch as he thought the 

case should go back to a jury because he thought there was a 
question of fact. Rut the judgment of the majority was that the 
house as it was on the ground was to be taken and the line was 
to be run from the north-east corner as the map indicated and 
the erroneous delineation on the map as to the locality of its 
site was to be rejected.

Lord Chelmsford, p. 237, says:—
It is inaccurate to call this mistake in the map the disclosure of an 

ambiguity. It is merely the proof of incorrectness in a certain par­
ticular in respect of which it appears that the map is no longer to 
lie relied upon.
I also refer to Horn v. Strubcr, [1902] A.C. 458, and to 

Millett v. Bczanson, 45 N.S.R. 152; Badgclcy v. Bender, 3 U.C.R.
(O.S.), at 229.

I think the appeal should be allowed with costs. As to dam­
ages the plaintiff had an undivided half of the subdivision 
parts of lots F 3 and F 4 under his father’s will. He also had an
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undivided share as heir of Jacob Boelmer, the adjoining pro­
prietor, in the subdivision of the remainder of F 3 and part of 
F 2, that is one-eighth, and one-half, of another fourth by agree­
ment to support Catherine Boehner and had possession.

The cutting is shewn on the surveyor’s plan W/17.
The damages in my opinion should be assessed at the sum of 

seventy-five dollars and the plaintiff will have the costs.

Russell and Ritchie, JJ., concurred.

Meagiier, J., dissented on the ground that plaintiff had not 
satisfied the burden of proof and read an opinion (not filed) to 
that effect.

Drysdale, J. (dissenting) :—The plaintiff’s right to succeed 
in this action depends on establishing an overlapping of the 
so-called 300 acre lots in the Lunenburg township grant with 
the 30 acre lots in the Oakland division, so-called. The defend­
ant’s title to the lots 48 and 49 of the 4th tier of the Oakland 
lots is established and unless the original grant of these lots is 
cut out by establishing that the prior grant of lot 3 in letter F. 
of the 4th division of the township of Lunenburg grant in fact 
covered the same ground that the Crown undertook to grant 
to defendant’s predecessor in title the plaintiff cannot succeed.

The plaintiff has the burden and in attempting to satisfy 
this he is obliged to obliterate the 4th tier of the 30 acre lots in 
the Oakland division of said township. This, I think, he has 
failed satisfactorily to do. The question is largely one of allot­
ment to numerous holders under a township grant. The plain­
tiff claims under the original allottee of lot 3 in letter F of the 
4th division of the township grant. This allotment is without 
metes and bounds and according to the original official plans can 
be given its full and proper location without interfering with the 
subsequent grant to defendant’s predecessor. In fact the grant 
under which defendant claims, according to the official Crown 
land plans, shews the 4th tier of the 30 acre lots as existing 
quite apart from the allotment made under the township grant 
under which plaintiff claims.

To destroy the title to a whole series of lots in the Oakland 
civision of said township held for generations on the theory 
of overlapping grants requires, to my mind, more conclusive 
evidence than the plaintiff has produced here. The Dorey bound 
so much relied upon in establishing this overlapping is not 
mentioned in any grant and is not, it seems to me, any aid in 
establishing the original location of lot 3. The plaintiff can 
establish the beginning of the 180,000 acre description in the 
township grant but where lot 3 of letter F in the 4th division of 
71,406 acres contained somewhere in the 180,000 acre description
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is is to my mind left so uncertain that grants subsequently 
made reciting possession in the grantees for 20 years prior to 
the grant in 1800 should not he disturbed except upon cogent 
evidence of overlapping. This I am not at all satisfied with, 
and I agree with Mr. Justice Meagher that the plaintiff has 
failed in the burden undertaken in this action.

Appeal allowed and aetion sustained, Meagher 
and Drysdale, JJ., dissenting.

QUEBEC BANK v. CRAIG.
Ontario Divisional Court, Clute, Sutherland and Lennox, JJ. July 29, 1912.

1. Banks (fi VIII C—185)—Statutory security to hanks—Substitution 
KOH GOODS PLEDGED—It.S.C. 1909. C1I. 29. SEC. 8.8, SUB-SEC. 2.

Under sub-sec. 2 of sec. 88. of the Bank Act, R.S.C. 190(1, ch. 29, 
which enacts that bank which has taken a statutory security bv
way of warehouse receipt from a wholesale dealer in products of agri­
culture, the forest, mine, etc., may allow the goods covered hv hiicIi 
necurity to lie removed and other goods to he substituted therefor, if 
of substantially the same character ami of the same value as, or of 
less value than, those for which they had been so substituted, a bank, 
which advanced money to a paper manufacturing company upon the 
security of certain sulphite which the company used in the manufac­
ture of paper, docs not lose its security by such sulphite being replaced 
by other sulphite in accordance with the intention of all parties.

Appeal by the defendants from the judgment of Riddell, J., 
in favour of the plaintiffs, in an action upon two promissory 
notes, dated the 23rd December, 1904, and the 31st January,
1905, for $4,500 and $5,000 each, upon which had been paid on 
account of principal $3,000, and interest to the 15th November,
1906, secured under the Bank Act, sec. 74 (now sec. 88), by 
312 tons of sulphite pulp.

The appeal was dismissed with costs.
./. Bickncll, K.C., and II. It7. Mu kit. for the defendant.
F. E. Hudgins, K.C., for the plaintiffs.

Clitte, J. :—The defendant was, at the time of the advances, 
the manager of the Imperial Paper Mills of Canada, Limited, 
who were largely indebted to the plaintiffs for advances for 
which the plaintiffs held security on pulpwood of that company. 
The company were in straitened circumstances. Owing to the 
action of the bondholders, who were pressing for payment, the 
plaintiffs refused to make further advances to the company for 
the purchase of sulphite, which was necessary to enable the com­
pany to continue the manufacture of paper of a certain kind, 
of which sulphite formed an ingredient, it is said, of 18 to 50 per 
cent, of the value of the product.
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ONT. The company required sulphite to enable them to work up the
D 0 wood on hand into pulp and paper. The* plaintiffs were inter-
1912 <‘stcd in having the wood upon which they held their lien turned
----  into paper for sale. It was arranged that advances should be
Bank0 ma(^e direct to Craig, who should purchase sulphite and give

v. security to the plaintiffs upon the sulphite so purchased for the
Cbaig. advances so made. It was in these circumstances that the ad-
oiute. j. vances were made on the notes sued on. The money was directly

used for the purchase of sulphite. Craig, as manager of the 
company and as owner of the sulphite, allowed the same to be 
used in the manufacture of paper, upon the understanding that 
the amount so used should be replaced from time to time by 
the company. This was done. Paper was manufactured and 
sold and the sulphite replaced down to May, 1906. The company 
continued to use the sulphite without replacing it, and by July 
it had been all used up. The defendant contends that it went 
into paper, which was sold, and of which the plaintiffs got the 
benefit ; in short, that they were paid in full for the advances 
made upon the notes by receiving the whole of the proceeds of 
the paper when manufactured and sold ; and that the plaintiffs 
were bound to account to the defendant, to the extent of the 
value of the sulphite, on a sale of the paper; which, he contends, 
realised sufficient to pay the notes in full.

It is, I think, rather a question of fact than of law.
It is clear that the plaintiffs did not lose their security for 

the advances made to the defendant by the substitution of other 
sulphite in place of that first given in pledge, as this was the 
intention of all parties under the arrangement.

Sub-section 2 of sec. 88 expressly provides that the bank may 
allow the goods covered by such security to be removed, and 
other goods of substantially the same character and value sub­
stituted therefor, and such substituted goods shall be covered by 
the security as if originally covered thereby. Under see. 89 it is 
provided that the bank may continue to hold security during 
the process and after completion of its manufacture with the 
same right and title by which it held the original goods. Sub­
section 2 gives the bank priority over an unpaid vendor, unless 
the vendor also has a lien known to the bank.

That the purchase by Craig of the sulphite was made to 
facilitate the business of the company is evidenced by a declar­
ation to that effect in an agreement made between Craig and the 
company in July, 1904.

In dealing with questions of fact, the trial Judge states that 
he had no reason to doubt the veracity of any of the witnesses ; 
but that the recollection of other witnesses was to be preferred 
to that of the defendant in regard to matters on which they
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disagreed. After a careful perusal of the evidence, Î have 
formed the same opinion.

The case turns largely upon what took place in carrying on 
the business between the 1st May and the end of June or the 1st 
July, when the crash came. Watson was assistant-treasurer, 
acting under the direction of the defendant. lie did the financ­
ing; and full credit is given to his evidence by my brother Rid­
dell. If the facts are as he states—and I see no reason to doubt 
them—they are conclusive, in my opinion, against the defend­
ant’s contention.

It appears from Watson’s evidence that the sulphite pur­
chased by advances made upon the notes was used up within a 
month or two thereafter, and was replaced by purchases from 
time to time; that, by the direction of the defendant, about the 
beginning of May, 1000, the sulphite on hand began to be de­
pleted by not being replaced as it was used. The plaintiffs were 
not aware of this until some time towards the end of June, when 
the local manager ascertained that it was all used up.

The company required advances from time to time for the 
running of the mill. These were obtained by selling the paper 
and assigning the accounts. The plaintiffs, however, did not 
collect these accounts. They were collected by the company; 
and, as soon as they were collected, the accounts so assigned to 
the plaintiffs were redeemed by the company. Assuming that 
the value of the sulphite went into this paper sold, and that the 
plaintiffs had the right to follow it and hold the proceeds of the 
paper as security for the original advances upon the notes, and 
that the defendant had the correlative right of insisting that the 
proceeds of the sale of the paper should be so paid, the question 
remains—and it seems to me the only question—what in fact 
took place upon the sale of the paper, and whether the action of 
the company, with the knowledge and sanction of the defendant, 
precludes the defendant now from claiming such right.

Watson says that, when the advances were being obtained, 
the sulphite hypothecations never came into discussion. He 
says that in May he pointed out to the defendant that they were 
using up the sulphite; that, as the paper was manufactured and 
shipped out, they would hypothecate the accounts to the bank 
and draw the money from it, and then repay them as the cheques 
came in from the different parties; that the plaintiffs thus ad­
vanced about $28,000 in June—from 00 to 04 per cent, of the 
face value; that this question of advances was discussed con­
stantly with the defendant, and they were doing the best they 
could to try and keep the thing afloat pending some arrange­
ments to be made in the old country.

Q. Did the bank know that the amount which ought to he kept
there to keep their securities safe was diverted so as to go into
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this paper? Did the hank know that you were depleting their lot? 
A. No. 1 do not think they knew of that until the time of the 
troulilc in July. This is confirmed by the evidence of Kirby, the 
bank manager.

Q. Up to February you had been keeping it replaced? A. Yes, up 
to May. It was only up to May. It was only when the supply was 
to come from their own mill that we let it drop back, and Mr. Craig 
underatood this because it was his own suggestion we took It; and 
instead of paying out money we were going to use the sulphite which 
we were making ourselves.

The whole evidence so far as it affects the line of defence 
set up by the defendants, may be reduced to this. It is true 
the bank held the security on certain sulphite purchased by 
the defendant as collateral to the notes; that it was the in­
tention of all parties that this sulphite should be used and it 
was used in the manufacture of paper; it was also under­
stood that it should he replaced by other sulphite bought by 
the company. This was done down to May, 1906, when all 
the sulphite on hand was used up. The paper manufactured 
and of which this sulphite formed a part was sold. In­
directly the bank received the proceeds of it. but before they 
received such proceeds the paper had been sold by the com­
pany and the accounts assigned to the bank and advances made 
thereon to the extent of from 90 to 94 per cent., and all this 
was done by the sanction of the defendant. The evidence 
further shews that over and above the advances so made, there 
was no surplus after deducting the value of the wood owned by 
the company and pledged to the bank.

In my opinion, the defendant, having authorised the assign­
ment of the accounts arising from the proceeds of the paper 
manufactured from the sulphite forming the security for the 
notes, and having received the advances thereon to their full 
value, over and al>ove the value of the wood, and having made 
no claim, at the time, that the proceeds should in part be applied 
upon the notes, cannot be heard now to charge the plaintiffs with 
the loss of the sulphite or with its proceeds. He himself author­
ised the arrangement by which the company obtained the ad­
vances to the full extent of its value.

After the bank had ascertained that their security was 
gone they pressed the plaintiff for payment and it was under 
such pressure; that the $3,000 and interest was paid. Mr. 
Kirby swears that so far from the plaintiff repudiating what 
was done or claiming that the notes had been paid, he repeatedly 
promised to pay them.

On the 17th of September, 1906, an agreement was made 
subject to the approval of the bondholders by which the business 
of the company could be carried on and a committee was named
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representing the various interests for that purpose. The 17th 
clause of that agreement is as follows:—

The partie» to the pre»ent agreement hi reliv expre»»ly rerognine 
ami admit any special lien or privilege that the party of the third 
part (the hunk I may have under sect ion 74 of the Hank Act on 
the whole priai net of the mill which may he on hand on the 17th 
day of September instant and which was manufactured previous to 
September l»t, 11KMJ, and consent that the party of the third part 
rhall take the whole of such prialuct towards the payment of its debt 
for wood furnished by it to the mill prior to that date and which 
may still he unpaid for.

The defendant signed that agreement as managing director 
of the company, he being no party to the agreement except as 
representing the company, lie then made no claim to any part 
of the proceeds of the paper on hand, and it seems probable that 
he did not do so because he had intimate knowledge that bis 
interest in the sulphite as security was already gone owing to 
advances * by the bank.

It was urged upon the argument that Mr. Jones, who sub­
sequently became the local manager of the plaintiffs’ bank at 
Sturgeon Falls, by his affidavit of the 14th February, 1907, in 
another action, made claim to this sulphite on the part of the 
plaintiffs. The clause referred to is as follows : “4. That at the 
date of the said agreement, that is, the agreement last referred 
to, there was in the said mill and in and about the premises a 
large stock of paper, ground wood, and sulphite, the product 
of wood, upon which the above-named Quebec Bank hold secur­
ities under sec. 74 of the Bank Act.” This is the new evidence 
sought to be given on the argument. The Court having inti 
mated that Mr. Jones might be further examined as to this so as 
to make it evidence and that the defence should have the oppor 
tunity of cross-examining, Mr. Hodgins stated that rather than 
delay the case he would consent to the affidavit being read. I 
do not think, however, that this statement by Mr. Jones affects 
the plaintiffs’ position. Having regard to the facts of the case, 
as now known, 1 think the fair reading of the clause is, that the 
paper, which was made up of ground wood and sulphite, was 
the product of wood upon which the plaintiffs held securities 
under sec. 74 of the Bank Act. This was perfectly true, but 
it was long after the defendant, in the view I take of tie1
ease, had lost any right to claim the proceeds of such paper by 
authorising the assignment of the accounts to obtain advances.

There is a further view, arising out of the facts of the case, 
that also, in my opinion, precludes the defendant’s success. 
The plaintiffs in fact did not sell the paper or receive the money 
on such sale. The various transactions were carried through by 
the company. Payments were made to the company, and then
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pany to the plaintiffs was paid out of the money so received. 
In other words, the plaintiffs have never received any part of 
the proceeds of the paper on account of or by means of the ware­

"F house receipts.
In my opinion, the defendant is i‘stopped from making claim 

now to the proceeds of the sulphite which he himself directed in
another channel, by which it was lost to the plaintiffs.

1 agree in the conclusion arrived at by the trial Judge, and 
think the appeal should Ik* dismissed with costs.

Sutherland, J. Sutherland, J.:—I agree.
Lrnnox, I. Lennox, J. :—The defendant appeals from the decision of 

Hon. Mr. Justice Riddell, directing judgment for the plaintiffs 
for the full amount claimed and costs.

When the defendant the notes sued on in this action,
it was agreed, and was understood by all the parties interested, 
that as the sulphite ' by the money advanced was put
into the manufacture of paper, other would be pur­
chased and put in stock ; and in this way the bank's security, 
and incidentally the security of the defendant, would be main­
tained. This was done for a time, but not after the beginning 
of May, and the stock of sulphite was gone by the end of
June, 1 !)()(>. When the paper into which this sulphite was put 
was sold, the plaintiffs received the proceeds and applied it upon 
the indebtedness of the company, this is, the Imperial Paper 
Mills Company, Limited.

The defendant contends that a sum equal to the value of the 
sulphite which went into this paper should be credited upon 
the notes sued on and that this would be sufficient to pay the 
notes in full.

Special rights are secured to the plaintiffs by the Hank Act, 
but 1 am of opinion that, aside from any of these provisions, the 
plaintiffs are entitled to apply, and retain, the moneys in ques­
tion, just as they did apply them as the proceeds of sales were 
from time to time handed over to them. If, subsequently to the 
making of these promissory notes, the defendant were a stranger 
to the dealings between the plaintiffs and the company, there 
might be very strong reason to support the defendant's claim. 
But the very reverse is the fact. Everything was done through 
the defendant, lie was the manager of the company and lie it 
was who, ignoring the agreement, depleted the stock of sulphite 
without having other su a put in its place. He was a surety,
hut could he complain of his own act Î

Then, as to the subsequent advances by the bank, the sales, 
tin- assignments of the accounts, the collections and the pay­
ment over to the plaintiffs, the defendant was the actor or
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director at every point, and this without a suggestion of indi­
vidual rigid*, ('an lie stand hy and have the plaint ill's alter 
their position and later set up inconsistent rights to the pre­
judice of the plaintiffs? 1 don't think the Court should help 
him to do this. lie did more than stand hy—he was the chief 
actor. It is argued that the defendant, hy virtue of his position, 
was virtually compelled to sign the agreement of the 17th of 
September, 1906, an agreement in terms wholly inconsistent 
with his present contention. I am not impressed with this argu­
ment. If the defendant had not intended to sulmrdinale any 
possible individual rights lie had to the interests of the company, 
if he had not intended to waive and abandon every possible 
personal interest, nothing was simpler than to say, “saving or 
without prejudice to the personal rights of the said John Craig," 
etc. But such a thing was not even mentioned. The subsequent 
payment of $3,000 on account and the promise to pay the bal­
ance is a circumstance to he noted, hut the plaintiffs' rights are 
clear without, this.

1 agree too with the learned trial Judge in his finding that 
the moneys in question were not received hy the plaintiffs on 
the authority or hy the force and effect of the warehouse re­
ceipts. The defendant determined that they should not he 
received in that way.

The appeal should lie dismissed with costs.
.1 />/>( >!/ il it hi issi il.
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Re CLARKSON AND WISHART.

Onlatfi Hiriniimnl Court, Falrouhiitl'ir, C.J.h It., lirilton nn>l I’iihlrll, ,1.1.

1. I.KVY AM» NKIZVKK (| I A—lOfl )—MlXIXU AlT (OXT.I WlllT If 11. FA.
—ISTfHKMT l\ MINIMI CLAIM KKCOKM-ll BUT XIiT l’ATKXTM» XOR
PAID Hill.

Tim interest wliieli a judgment del dor lia* under t lie Mining .Net 
(Ont.) S Kdw. VII. eh. 21. a* the holder of an undivided intere*t in 
a mining eluim. for which a certificate of record had i**ued. hut for 
which no patent had i**ued or Ihimi applied for nor payment made of 
tlie pu rebate money i* not exigible under a writ of 11. fa.

I Dm .Mining Act. 8 Kdw. VII. (Ont.) eh. 21. *ec. 73. and 2 (îeo. V. 
(Ont.) ch. H. nee. 7, eon*idereil.|

2. Mixkh axii mxKBAUi (| I A—7n)—Minimi Act (Oxt.)—Tkxaxt at-
will—Rmuuuxo C'l.AI M—PATKXT.

I'nder the Mining Art of Ontario i s Kdw. VII. eh. 21). a licensee 
who prospect* on Crown land* and dlneover* valuable mineral and 
*take* and reeord* a elaim, ha* up to till* |»oint no right, title, in- 
tere*t or eliini in or to the mining elaim other than the right to pro 
teed to obtain a certificate of reeord and ultimately a patent, and 
In* i* a mere liren*ce of the Crown, hut after the i**ue of the eertiti 
rate, he iw a tenant-at-will of the Crown until he procure* hi* patent. 
(Per Riddell, J.)

|See. 68 of Mining Act, 8 Kdw. VII. oh. 21. considered.]
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Levy and seizure (§ I A—7)—What property subject—Tenancy at
WILL—RlGIITS NOT EXIGIBLE.

The better rule seems to be that the interest which a tenant at will 
has in another'» real estate is not such an interest in land as van 
!*• sold on execution. (Per Itiddell, J.)

117 <>. 1154; Hiyrloir v. Finch (1851), 11 llarb. (N.Y.) 498. S.V.
( 185.11.*17 Barb. (N'.Y.l .194 ; Colvin v. linker ( 18481. 2 Barb. (N.Y.) 
209, referred to.]

Levy and seizure (8 IA—7)—Wiiat property subject—Writ ok ei.
FA. AT COMMON LAW AND BY THE STATUTE.

A tenancy at will not 1 icing exigible at common liw and this par 
ticular interest not having been covered by legislation in Ontario, 
a fi. fa. issued against a judgment debtor who is a tenant at-will un 
der the Ontario Mining Act (8 Edw. VII. eh. 21) is not enforceable. 
(Per Riddell. J.)

| For the history of the legislation, see I ni vernal Skirt Manufae 
turiny Co. V. (lor miry, 17 O.L.R. 114. 1.19. and “Memorandum of 
legislation," by Riddell, 17 O.L.R. 1.19; also 9 Edw. VIL (Ont.) 
cb. 47.]

5. Levy and neizvrk(8 I A—7)—Fi. fa.—Tenancy at will distinguished
FROM TENANCY FROM YEAR TO YEAR AH TO EXIUIBILITY.

While a tenancy from year to year is. a tenancy at will is not, 
exigible under a fi. fa. in the she rill"» hands. ( Per Riddell, .!.)

| Mann v. Low jo y (1829), 1 Rv. * Moo. .155, a ml llama ton V. St mi 
(1824), 3 B. A C. 478, specially referred to.]

9. Levy and seizure (8 IA—lOn)—Writ of fi. fa.—Interest under
Mini no Act (Ont.).

Vnder a writ of II. fa. a sheriIF cannot seize what he cannot sell. 
(Per Riddell. J.)

| hr y y v. K mm. 9 M. Si W. 39; / nirersol Skirt Manufac twin y Co. 
v. tlormlvy (1908). 17 O.L.R. 114. 139; see also under last case “Mem 
ornndum of legislation." bv Riddell. .L; see also sec. 73 of Mining 
Act.]

7. Statutes (SUB—110)—Strict construction—Legislation extend­
ing CLASSES OF PROPERTY SUBJECT TO LEVY.

Legislation extending the classes of projierty to which execution 
will attach is to la* strictly construed. (Per Riddell, J.)

[Morion V. foire» ( 1894). 25 OR. 529. 534. 535; and Krill y v 
Douer!te. 2 O.W.N. 105.1, referred to; R.S.O. 1897. cb. 119, sec. 8. 
considered.]

8. Levy and seizure (8 1 A—10«)—Mining Ait (Ont.)—Licensee—Ex
IGIIIIL1TY UNDER FI. FA. NEGATIVED BY PARAMOUNT RIGHT IN

The intention of the Ontario Mining Act (8 Edw. VII. cb. 21) is 
to leave the paramount power of doiling with the land in the frown 
until the Issue of the patent, and meanwhile the certificate-holder is 
not liable to have bis position attacked, and although the minerals 
when taken out lieeome the jiersonnl property of the exploiter and so 
subject to a fi. fa. goods, the same cannot In* said of ttie mere right 
t » take out such minerals under the Mining Act, because such right 
may In* terminated at any moment by the lord paramount and such 
a right to get minerals does not conic within the class covered by the 
Execution Act. R.S.O. 1897, cb. 119, see. 8.

9 Levy and seizure (8 I A—7) —Profit A prendre ah distixguiied from
PROFIT A PRENDRE AT WILL OF CROWN.

While a profit A premier arising from a privilege for a fixed term 
has In-pii held to be exigible, a profit A prendre at the will of the Crown 
is not exigible in like manner because the paramount right of the 
Crown prevails. (Per Riddell. J.)

(Canadian Kail nay Accident Co. V. William*, 21 O.L.R. 472, di- 
tinguished.]
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The following statement of the facts is taken from the judg­
ment of Riddell, J.:—

This is an appeal from the judgment of the Mining Com­
missioner in three cases (which may be treated as one, the same 
points arising for decision.)

One Wishaft was the holder of an undivided interest in a 
mining claim, for which a certificate of record had issued, hut 
which had not been patented, nor was the patent applied for nor 
the purchase-money paid. Judgment having been obtained 
against him by Clarkson, and a writ of fi.fa. issued, the judgment 
creditor took proceedings before the Mining Commissioner to be 
declared entitled to the interest of Wishart in the mining claim 
(sec. 72(2)). This application the Mining Commissioner refused.

Then the Sheriff proceeded to sell, as goods, the said interest, 
and made a deed; and the purchaser, Korgie, who holds and held a 
miner's license, endeavoured to have this deed recorded. The 
Recorder refused; and Forgie appealed to the Mining Com­
missioner, who dismissed his appeal.

In the meantime, Wishart had transferred his interest to one 
Mycr, pursuant to the Act, and this transfer was recorded. Forgie 
took proceedings to have this set aside—the Mining Commissioner 
refused.

The execution creditor and the purchaser at the Sheriff’s sale 
(Forgie) now appeal — and the real question to be decided is, 
whether the interest of one in the jiosition of Wishart is exigible, 
or rather was exigible before the recent Act, 2 Geo. Y. eh. S, sec. 7.

The appeal was dismissed.

•/. IV. Bain, K.C., and (Jordon, for the appellants. The 
sole question is, whether an unpatented interest in a mining claim 
is exigible. The Sheriff sold, as goods, the interest of Wishart. 
Such an interest is a chattel interest, and as such is exigible; or it 
is such an interest in land as is exigible. So, first, we submit that 
this is a chattel interest exigible under a fi.fa. goods. Section 05 
of the Mining Act of Ontario, 8 Edw. VII. ch. 21, makes a mining 
claim free from liability to impeachment or forfeiture except as 
expressly provided by the Act. Therefore, there is a term which 
cannot be determined by the Crown. See also Sparrow v. Cham­
pagne (1850), 5 C.P. 394; Osttorne v. Kerr (1850), 17 U.C.K. 131, 
at p. 113. We then submit that this is such an interest in land as 
is exigible. It is at least a tenancy at will, which is a leasehold : 
Stroud's Judicial Dictionary, p. 2023; and the Execution Act 
makes a leasehold exigible. Sec sec. 07 of the Mining Act; the 
Execution Act, 9 Edw. VII. ch. 47, sec. 9, sub-sec. 1; 1 Geo. V. 
ch. 17, sec. 34, sub-sec. 6, amending the Execution Act; also 
Blackstone’s Commentaries, book 2, pp. 385, 3S0; lianan v. King, 
(1894) 2 I.R. 048. In support of our contention that this is an 
interest in land, we refer to McIntosh v. Lcchie (1900), 13 O.L.R.
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54. This is a profit à prendre,as well as a tenancy at will: Canadian 
Hallway Accident Co. v. II illiums (1910), 21 Ü.L.H. 472; McLeod 
v. I.union (190U), 8 O.W.H. 213; Woutl v. Leadbitler (1845), 
13 M. iV W. 838. “Land” includes an interest in land : Williams 
on Executors, 9th cd., p. 595; the Execution Act, 9 Edw. VII. 
eh. 47, see. 17; Tomkint v. Jones (1889), 22 Q.lt.l). 599, 002; 
Maxwell on the Interpretation of Statutes, p. 517; Craies on the 
Interpretation of Statutes, 2nd cd., p. 137. This interest is more 
than a tenancy at will: Manchester Ship Canal Co. v. Manchester 
Haccconrsc Co., [1900] 2 Ch. 352, at p. 300; (irijfin v. Cadtlell (1875), 
9 Ir. C.L. 488. See also the following sections of the Mining 
Act: see. 2, clauses (m) and («); secs. 35, 05, 08, 84, 85, and 111.

J. M. Godfrey, for the respondent. Wishart's interest is not 
exigible. There was no way of getting on the books in the Mining 
Recorder's office a transfer by the Sheriff. Section 73 of the 
Mining Act is an effective answer to an application of an execution 
creditor to be recorded: Heillp v. Doucette (1911), 2 t).\Y.X. 1953; 
llolmcs v. Millaye, [1893] 1 Q.B. 551. The Sheriff has no right 
under the Act, and so he could not sell; therefore, he could not 
seize: /.run V. Keans (1810), (i M. & W. 3(1. This is a tenancy at 
will anil nothing more. A tenancy at will is not assignable 
except by virtue of the Act. The forfeiture under see. 05 is such 
a forfeiture as comes by reason of loss of status by the licensee. 
If the provisions of see. 05 an- inconsistent with see. 08, they 
cannot stand. The very act of seizure destroys the tenancy at 
will; it severs it from the will. That is why it cannot lie seized 
in execution: 17 Eye. 954; Freeman on Executions, 3rd cd., 
see. 119, p. 495. This is not analogous to a patent right: llals- 
hury’s Laws of England, vol. 14, p. 47, see. 95, note (u); Kt p 
I'oss, lie Baldwin (1858), 2 DeG. & J. 230. If this interest is an 
estate at all, it is an estate in land, and should not lie sold as goisls: 
Duke of Sutherland v. Hcalhcole, [1892] 1 Ch. 475, 483; Ix'itll A 
Smith's Blackstone, p. 105. But I submit that it cannot lie 
considered “land" within the meaning of the Execution Act. 
See sec. 32 (1) of the Execution Act, and sec. 8 of R.S.O. 1897, 
eh. 119. Then there has been subsequent legislation in 1912, 
2 t ico. V. ch. 8, sec. 7, which supports my contentions.

Buin, in reply.

August 9, 1912. Riddell, J. (after setting out the facts a< 
above):—The position of a licensee under the Mining Act is rather 
anomalous. He may (see. 34) prospect on certain Crown lands 
without being or being considered a trespasser; if he discover 
valuable mineral, he may (see. 35) stake out a claim in a certain 
specified form; hut not more than three in any one division during 
a license year (see 53). Then he may (see. 59) apply to have th 
claim recorded; and, on certain conditions, he may (sec. til) 
receive a certificate of record. Up to this time he has no right.
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title, interest, or claim in or to the mining claim other than the 
right to proceed to obtain a certificate of record and ultimately a 
patent (sec. 08), and he is a mere licensee of the Crown: but, 
after the issue of the certificate, he is a tenant at will of the Crown 
until lie procures his patent (sec. 08).

He may transfer his interest in the claim to another licensee 
or may work the claim subject to the other provisions of the Act 
(sec. 35); this transfer may be in Form 11, but it “«/mi// be signed 
by the transferor or by his agent authorised by instrument in 
writing” (sec. 72); and, “except as in this Act otherwise expressly 
provided, no transfer . . . affecting a mining claim or any
recorded right or interest acquired under the provisions of this 
Act, shall be entered on the record or received by a Recorder 
unless the same purports to be signed by the recorded holder of 
the claim or right or interest affected or by his agent authorised 
by recorded instrument in writing, nor shall any such instrument 
be recorded without an affidavit (Form 12) attached to or en­
dorsed thereon, made by a subscribing witness to the instrument” 
(sec. 73). But, after the issue of the certificate of record, “the 
mining claim shall not in the absence of mistake or fraud be liable 
to impeachment or forfeiture except as expressly provided by this 
Act” (see. 05); though, if issued in mistake or obtained by fraud, 
“the Commissioner shall have power to revoke and cancel it on the 
application of the Crown or an officer of the Bureau of Mines, or 
of any person interested” (sec. 66).

To the application of the execution creditor to l>e recorded, 
I think sec. 73 is an effective answer: nnd that part of the ap|)cnl 
should be dismissed with costs.

And the same considerations apply to the application of Forgie 
to have his deed from the Sheriff recorded.

Whether the appeal against Myers record is to succeed will 
or may depend upon both law and fact. The fact whether he 
had actual notice of the claim of Forgie or of that of the Sheriff 
and executing creditor may have to be tried—but only the 
questions of law are at present before the Court.

Wits the interest of Wishart exigible, whether as “lands” or 
its “goods”?

Had his position been that of a tenant at will simlpy aiul 
without more, there would be little, if any, doubt. “Every 
estate at will is at the will of both parties, landlord ami tenant; 
so that either of them may determine his will, and quit his con­
nection with the other at his own pleasure:” Blackstone's Com­
mentaries, book 2, p. 145; Co. Litt. 55 (a). It is of such a 
character “that the death of either party determines the will:” 
James v. Dean (1805), 11 Yes. 383, at p. 391, per IaihI Eldon, C.; 
Scobie v. Collins, [1895) 1 Q.B. 375, at p. 377, per Vaughan Williams, 
.1.; Turner v. Barnes (1802), 2 B. <fc S. 435, at p. 452, per Blaek- 
burn, J.; Doe Slameay v. Bock (1842), 1 Car. & M. 519; S.C.,
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0 Jur. 200, per Patteson J.; Doe Kemp v. Garner (1843), 1 U.C.R. 
39—Robinson, C.J., giving the judgment of the Court. So, sale 
or lease by the landlord determines the tenancy : Doc Davies v. 
Thomas (1851), 0 Ex. 854; Jarman v. Ilale, [1899] 1 (J.B. 994; 
Dinsdale v. lies (1074), 2 Lev. 88; Ilogan v. Hand (1801), 14 
Moo. P.C. 310. And sale or assignment by the tenant has the 
same effect: Co. Litt. 57 (a); although notice must be given to tin- 
landlord before he will be bound; Tinhorn v. Sousler (1853) 
8 Ex. 703, at pp. 772, 773, per Parke, IL, giving the judgment of 
the Court; Carpenter v. Colins (1000), Yelv. 73. Neither land­
lord (Doc Kemp v. Garner) nor tenant (James v. Dean) could 
bequeath such a tenancy; nor can the tenant assign to any other: 
Blackstonc’s Commentaries, book 2, p. 145. While leaseholds 
are exigible at the common law as chattels, no instance has been 
cited, and I can find none, in which it was held that a tenancy at 
will was such a leasehold.

It does not seem to have been the subject of any English or 
Ontario decision; and, consequently, there is no express authority.

It is said in 17 Cyc. 954: “The better rule seems to be that 
the interest which a tenant at will . . . has in another’s real
estate is not such an interest in land as can be sold on execution.” 
Of the cases cited in support of this, Bigelow v. Finch (1851). 
II Barb. (N.Y.) 498, S.C. (1853), 17 Barb. (N.Y.) 394, Colvin v. 
Baker (1848), 2 Barb. (N.Y.) 290, are upon a statute which says 
in so many words “estates at will or by sufferance shall be chattel 
interests, but shall not be liable as such to sale on execution.” 
See lt.S. N.Y. 1852, part IL, ch. 1, art. 1, sec. 5. Waggoner v. 
Speck (1827), 3 Ohio (not Ohio State) 293, is not in point. Wildy v. 
Doe ex dent. Bonne g (1853), 20 Miss. 35, however, does decide that 
the interest of “a tenant at sufferance . . . is not capable of
transfer or transmission : 4 Kent 117. The Sheriff’s deed could 
convey no more than”—the tenant’s “own deed could, which 
. . . could convey nothing.”

Freeman on Executions, 3rd cd., sec. 119, p. 495: “It is un­
doubtedly true, as a legal proposition, that a defendant having 
no estate in property which he can transfer has none which is 
subject to execution for the judgment, the levy, and the sale 
under execution ordinarily accomplished no other purpose than 
might have been realised by a transfer made by the defendant.” 
Accordingly, where the hiring, etc., amounts to a mere personal 
right or license, this is not exigible: licinmiller v. Skidmore (1872). 
7 Lans. llil; Williams v. McGrade (1808), 13 Minn. 174; Kile v. 
Giebner (1880), 114 Pa. St. 381.

The same author (sec. 177) says: “Copyhold estates, and all 
other te nancies at will or by sufferance, are not subject to execu­
tion.” No authorities are quoted except those found in 17 Cyc., 
and already considered. The author proceeds: “The reason of 
this rule is apparent. An occupant by the permission and at the



6 D.L.R.] Re Clarkson and Wish art. 585

will of the owner has no estate which he can transfer by a voluntary 
conveyance, and no possession which can be regarded as inde­
pendent of or adverse to that of the owner. Hence he has no 
interest in the title, nor in the possession, susceptible of transfer 
by execution.”

It seems in the only case in England which I can find at all 
bearing on the matter to have been taken for granted that such an 
estate could not be taken in execution.

In Doc Westmoreland v. Smith (1827), 1 Man. & Ry. 137. the 
defendant had entered upon land ' r an agreement for a lease, 
and had thereafter paid rent to the landlord agreeably to the 
terms of the intended lease. The Sheriff, under a fi. fa., sold the 
interest of the defendant to the lessors of the plaintiff. The 
seizure, of course, did not vest the term in the Sheriff, but it 
remained in the debtor until actual assignment: Playfair v. 
Musgrovc (1845), 14 M. & W. 230; and the Sheriff could not put 
the purchaser into possession: Taylor v. Cole (1789), 3 T.R. 292; 
Hex v. Dean (1080), 2 Show. 85; Playfair v. Musgrovc, 14 M. A; 
W. 239: and so he had to bring his action in ejectment: Doe 
Patten v. Murless (1817), G M. <fc S. 110. Objection was taken 
by the defendant that there was not such a tenancy from year to 
year as could be seized by the Sheriff. It is quite plain that, if 
a tenancy at will might be seized, the defendant's case was 
hopeless—and his counsel in term argued that the holding was 
a tenancy at will. This, however, was not acceded to by the 
Court. That the difference between a tenancy from year to year 
and a tenancy at will is considered the crux of this case is 
seen by the reference by the reporters to two cases, Mann v. 
Lovejoy (1820), 1 Ry. & Moo. 355, and Hamerton v. Stead (1821), 
3 R. A: C. 478, in both of which the question was ‘ tenancy from 
year to year or tenancy at will?” and in the latter of which, at p. 
483, I.ittlcdale, J., says: “Where parties enter under a mere 
agreement for a future lease they are tenants at will; and if rent is 
paid under the agreement, they become tenants from year to year.”

When we consider that a Sheriff cannot seize what he cannot 
sell: Com. Dig., tit. Execution (C 4); hyg v. Evans, CM. & W. 
30; Universal Skirt Manufacturing Co. v. Gormley (1908),17 
O.L.R. 114, at p. 130; I think it quite clear that, at the common 
law, a tenancy ac will is not exigible.

And this particular interest has not l>een covered by legislation, 
none of the amendments applying to such a chattel interest. 
The history of the legislation is to be found in Universal Skirt 
Manufacturing Co. v. Gormley, 17 O.L.R. 114, at p. 130 
—the present Act is (1909) 9 Edw. VII. ch. 47.

legislation extending the classes of property to which execution 
will attach is always construed strictly. See, for example, the 
judgment of Armour, C.J., in Morton v. Couan (1891), 25 O.R. 
529, at pp. 534, 535.
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Nor could it he considered “land” within the meaning of the 
Execution Act. In addition to “land” proper, sec. 32 (1) makes 
exigible under a fi. fa. lands “Any estate, right, title or interest 
in land which, under section 8 of the Act respecting the Transfer 
of Real Property, may he conveyed or assigned hy any person, 
or over which he hits any disposing power which he may, without 
the assent of any other person, exercise for his own benefit . .
The section 8 referred to, i.e., that of R.S.O. 1897, ch. 119. reads: 
“A contingent, an executory, and a future interest, and a i»ossi- 
bility coupled with an interest in land . . also a right of 
entry . . . may he disposed of hy deed. . . .” A mere 
tenant at will has none of these.

It is argued, however, that the position of a holder of a certifi­
cate of location is different from that of a mere tenant at will, and 
that his interest is exigible.

In Reilly v. Doucette, 2 O.W.N. 1053, the matter came up for 
decision; and, while the report does not contain any reference to 
this point, I am informed hy my learned brother that he held 
that a ji. fa. could not attach to this kind of property. To give 
effect to the argument of the appellants it would he necessary to 
reverse this judgment. I do not think that should he done.

In my view, the appeal can he disposed of on the short ground 
that no transfer hy the Sheriff could he effective (sec. 73), as he 
could not he “the recorded holder of the claim.” Not being able 
to transfer effectively, he could not sell; and, as we have said, he 
cannot seize what he cannot sell.

But there are other and valid reasons for this view.
Is this a chattel interest exigible under a fi. fa. goods? The 

argument is, that sec. 65 makes the mining claim free from liabilit y 
to impeachment or forfeiture except as expressly provided hy the 
Act; and that, consequently, there is a term not liable to he put 
an end to hy the Crown.

But the forfeiture is such a forfeiture as is contemplated hy 
secs. 84, 85, 86, 190, 191, hy reason of loss of the status of licensee, 
or doing or leaving undone something. If the provisions of 
sec. 65 are inconsistent with those of sec. 68, they must give way. 
the later section speaking “the last intention of the makers:'' 
Attorney-General v. Chelsea Waterworks Co. (1731), Fitzg. 195: 
Wood v. Riley (1867), L.R. 3 C.P. 26; Maxwell on the Interpreta­
tion of Statutes, 3rd ed., p. 215; and “/r yes posterior es, prions 
contrarias ahrognnt” (1614), 11 Co. R. 625; Garnett v. Bradley 
(1878), 3 App. Cas. 944, at p. 965.

There is, however, in my mind, no inconsistency—no necessarv 
repugnancy. The intention of the Act is to leave the paramount 
power of dealing with the land in the Crown until the issue of the 
patent, and consequently makes the certificate-holder a tenant at 
will. So long as the Crown docs not exercise its paramount 
power, the certificate-holder is not liable to have his position
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attacked. So, too, while he hits the right to work the mine, this 
right is subject to the same limitation and I see nothing in this 
inconsistent with a tenancy at will, any more than the right to 
crop a farm held on the same tenancy. No doubt, the minerals 
got out become the personal property of the exploiter, and so sub­
ject to a fi.fa. goods, but the same cannot be said of a right to get 
such minerals, which right may be terminated at any moment by 
the lord paramount.

Nor is there any necessary inconsistency in the right given to 
transfer an interest to another. That, at the very most, would 
make the transferee but a tenant at will in lieu of the original 
licensee—this is not such a transfer as is covered by R.S.O. 1807, 
ch. 110, sec. 8.

It is argued, however, that this is an instance of profits #1 
prendre; ami it is argued that & fi.fa. lands will attach, lor this 
is cited Mcljeod v. Imwhou, 8 O.W.lt. 218, at p. 220, when* it is 
said that the highest Lawson’s right could be put at was a profit à 
prendre. There certain persons had u mining lease which by the 
statute was to be for a term of ten ye rs (R.S.O. 1807, eh. 30, 
sec. 35); ami from one of them Lawson received the privilege of 
entering upon the location and mining ore ami mineral ami 
removing the same from the date of the agreement up to the 
31st August, 1005. Sec 7 O.W.lt. at p. 521, 8 O.W.lt. at p. 221.

It is then urged that a profit à prendre is decided to be exigible 
by Canadian l{ailu'ay Accident Co. v. Williams, 21 O.l..It. 172, a 
case of an oil lease like that in question in McIntosh v. hrl.ie, 
13 O.L.R. 54. Hut in that case there were leases for a 
certain fixed time, and it was on such leases that the decision of 
the Chief Justice of the Common Pleas was given. That is no 
authority for saying that a profit à prendre at the will of Un­
crown (so to s|M-ak) is likewise exigible.

A strong argument for the conclusion 1 have arrived at is the 
recent statute, 2 Geo. V'. ch. 8, see. 7, which provides that a 
certified copy of a writ of execution may be filed with the Recorder, 
and the Recorder shall enter a note of the execution, “and from 
and after, but not liefore, such entry, the execution shall bind all 
the right or interest of the execution debtor in the claim, and after 
such entry the Sheriff shall have power to sell and realise upon 
such right ami interest in the same way as goods ami chattels may 
Ik- sold .” in this statute there is to be noted: (1) that
it is by the entry and not before that the execution binds the 
debtor's interest; it has no power or effect in itself; before this 
statute no entry could be made; (2) after tin- entry, the Sheriff 
may sell in the same way as goods ami chattels, not other goods 
and chattels.

A third point is not without interest; the sale by the Sheriff 
may lie to one who is not a licensee*, which cannot Ik* done by the 
debtor himself: sec. 35 of the Mining Act.
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I am of opinion that the appeal should be dismissed with 
costs.

I should add that, while all the many cases referred to by 
counsel in their very careful and exhaustive arguments (and in a 
memorandum sent in) are not cited in this judgment, I have read 
them all and many more.

FalconBRiixiE, C.J., and Rritton, J., agreed in the result.

A ppeal dismissed with costs.

IN THE MATTER OF THE AUTHORITY OF THE PARLIAMENT OF 
CANADA TO ENACT A PROPOSED MEASURE AMENDING THE 
MARRIAGE ACT.

Supreme Couit of Canada, Sir Charles Fitzpatiick, CJ., mid I)avies, Iding- 
ton, Duff and Anglin,JJ. June 17, 1912.

1. (,'ONNT ITt'TlON AI. 1. AW (# If A—190 ) —POWERS OS PROVINCIAL LE01H1A
TIRE—M XRHIAOK LAWS.

I'pon the true construction of the H.X.A. Act conferring upon the 
Parliament of Canada the exclusive legislative authority over “Marriage 
and Divorce" and upon the legislature of each Province the exclusive 
l>owcr of making laws in relation to the “Solemnization of Marriage in 
the Province." a Provincial Legislature has power to enact that no 
marriage in the Province shall is* valid in which the laws of the Pro 
vinoe as to solemnization of marriage shall not have been complied with.

2. (o:\8Tiittional law ( 8 1 ! A—160)—Powers or Dominion Parliament
—Marriage laws.

I'pon the true construction of the B.N.A. Act conferring upon the 
Parliament of Canada the exclusive legislative authority over “Mar­
riage and Divorce" and upon the legislature of each Province the exclu 
sive power of making laws in relation to the “Solemnization of Mar­
riage in the Province." the Parliament of Canada, has no power to 
amend the Marriage Act, R.8.V. 1909, ch. 105, by adding thereto either 
the whole or any of the provisions of n section, providing that even 
ceremony or form of marriage, theretofore or thereafter fier formed hv 
any per on authorized to perform any ceremony of mar:iage by th - 
laws of the place where it is performed, and duly performed 
cording to such laws, shall everywhere within Canada lie deemed t> 
he a valid marriage, notwithstanding any differences in the religion» 
faith of the persons so married and without regard to the religion of 
the person performing the ceremony ; and that the rights and dutiv- 
as married people of the respective jier.sonft married as afoiv»aid and 
of the children of such marriage shall Is» absolute and complete, and 
that no law or canonical decree or custom of or in any Province --i 
Canada shall have any force or effect to invalidate or «nullify am 
such marriage or any of the rights of the said persons or their child­
ren in any manner whatsoever.

3. Marriage (§ I—2)—Power or Quebec lboirlature—Annulment.
The law of the Province of Quebec governing marriage does •:■■ 

render null and void, unless contracted before a Homan Catholic prie»:. 
a marriage that would he otherwise legally binding, which tuk«-s pla< 
in such province lie tween persons, who arc Isith Roman Cat Imlic.s, or. 
between persons one of whom only is a Homan Catholic.

Reference by the Governor-General in Council of questions 
respecting the marriage laws of Canada for hearing and consid­
eration pursuant to section 60 of the Supreme Court Act.

Statement
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The questions so submitted are as follows :—- 
P. C. 424.

A Report ok the Committee or tiik Privy Vovsni. approved iiy 
Hih Royal Highness the (1ovkhxob-(Iexehai. ox tiii: 22nd Keiiri-ary. 
1912.

TIip Ctimniittoe of the Privy Council, on the recommendation of the 
Minister of Justice, advise that, pursuant to section do of the Supreme 
Court Act, the following questions lie referred to the Supreme Court 
of Canada for hearing and eonsderation, namely:—

1. (a) Has th • Parliament of Canada authority to enact in whole 
or in part, Rill No. 3 of the first session of the Twelfth Parliament of 
Canada, intituled an Act to amend the Marriage Act?

The hill provides as follows: —
1. The Marring!1 Act, chapter 105 of the Revised Statutes, 1900. is 

amended by adding thereto the following section: —
3. Every ceremony or form of marriage heretofore or hereafter per- 

formed by any person authorized to perform any ceremony of 
marriage by the laws of the place where it is performed, and duly per­
formed according to such laws, shall everywhere within Canada Ik* 
deemed to be a valid marriage, notwithstanding any differences in 
the religious faith of the persons so married and without regard to 
the religion of the person performing the ceremony.

(2) The rights and duties, as married people of the respective |ier- 
sons married as aforesaid, and of the children of such marriage, shall 
lie absolute and complete, and no law or canonical decree or custom of 
or in any province in Canada shall have any force or effect to invali 
date or qualify any such marriage or any of the rights of the said 
persons or their children in any manner whatsoever.

(6) If the provisions of the said bill are not nil within the author­
ity of the Parliament of Canada to enact, which, if any, of the provi­
sions are within such authority?

2. Does the law of the Province of Quebec render null anil void, 
unless contracted la-fore a Roman Catholic priest, a marriage that 
would otherwise la- legally binding, which takes place in such province,

(#1) la-tween persons who are both Roman Catholics, or,
(ft) between persons one of wdmm, only, is a Roman Catholic?
3. If either {a) or (6) of the last preceding question is answered in 

the affirmative, or la>th of them are answered in the affirmative, has 
the Parliament of Canada authority to enact that all such marriages 
whether,

(а) heretofore solemnized, or,
(б) hereafter to lie solemnized, 

shall be legal and binding?

W'alleue Nesbitt, K.C., Euflcne Lafkur, K.C., Christopher C. 
ttobinton, for the promoters of the hill.

/’. H. Mûjnault. K.C., /. F. Hdhnuth, K.C., for those denying 
the jurisdiction of Parliament to enact the hill.

K. L. Ncwcombc, K.C., Deputy Minister of Justice, for the 
Attorney-General of Canada.
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It. ('. Smith, K.C., Ainu (iroffiion, K.C., for the Province of 
Quebec.

Edward Jtauli/, K.(\, Solicitor to the Attorney-General of 
Ontario, for the Province of Ontario.

Fitzpatrick, C.J.:—1 am requested by Mr. Justice Brodeur 
to say that he does not intend to take part in the hearing of this 
reference owing to the fact that he was a member of the Govern­
ment when, speaking for the Government, the then Minister of 
Justice, Sir Allen Aylesworth, said the Dominion Parliament was 
not competent to pass such legislation. Mr. Justice Brodeur 
feels that he is to some extent responsible for that opinion and. 
consequently, he thinks he should not take part in this hearing.

Argument Xcwnnnbc, K.C. :—I appear for the Attorney-General of Can­
ada to present and explain to your Lordships the question which 
has been referred, the circumstances of the reference, and the 
dispositions which the Government has made for the argument of 
the case before your Lordships. As your Lordships are aware, 
the hill which is the subject-matter of the first question referred, 
was introduced in the House of Commons during the early part 
of the recent session and, when it became a subject of debate, the 
Government, owing to the very great importance of the subject 
and the interests affected hv the measure, and having regard, 
moreover, to the somewhat doubtful constitutionality of the hill, 
considered it expedient in the public interest to obtain 
advice upon the power of Parliament to give effect to the proposed 
enactments, such as they are, before determining its policy upon 
the merits. In fact, I may say it would be premature, in view of 
the differences which were expressed upon constitutional grounds, 
for Parliament to consider and determine its action upon the 
hill in the absence of better assurance of its enacting authority 
than the occasion seemed to produce. Consequently, the Govern­
ment adopted the policy of referring the hill to the Court with 
the question stated so that the views of tile various interests 
might he fully submitted and argued. The Government per­
mitted lie promoters of the hill to name the counsel who should 
appear l "fore this Court to uphold the jurisdiction of Parlia­
ment to enact. Counsel were named accordingly and Mr. Nes­
bitt and M.. La fleur represent the promoters. They have filed a 
factum which your Lordships have before you. At the saim 
time the Government named counsel to submit the reasons which 
seemed to exclude the proposed legislation from Dominion powers 
and my learned ’riends Mr. Mignault and Mr. Hellmuth are si­
gning that view. Then, each Attorney-General of each province 
was notified so as 10 give each province an opportunity of ap­
pearing and presenting such arguments as it might deem wise 
The provinces have acknowledged the notice. We have commun i

CAN.
s. c.
1012

Marriage

Fitzpatrick, C.J.

B1C



In re Marriage Laws

CAN.

Marriage

Argument

6 D.L.R.]

cations I'mm the Province of Prince Kdward Island ami from 
the Yukon Territory that they do not intend to appear upon 
the hearing. What course the other provinces are taking will 
develop, I suppose. As it will he neceasary to read these fpies- 
tions in the argument as the ease proceeds, perhaps your Lord­
ships do not require to hear them read now as a mere formal 
matter of submission. Therefore, with these observations, I pro­
pose with your Lordships’ permission to leave tlie matter in the 
hands of the Court to be discussed under the arrangement 
which the Governmei t have made for the argument.

II. ('. Smith, K.C.:—When we last had the honour of ap­
pearing before your Lordships I stated that on behalf of the 
Attorney-General of the Province of Queliee we should enter a 
respectful objection to the jurisdiction of this Court, upon the 
ground of the doubtful constitutionality of the Act referring 
such questions. The Judicial Committee of the Privy Council on 
the Pith of this month rendered a decision in the case which was 
then pending: /ft re li< ft n mis In/ tin Govt rnor-Gt m rat in Conn- 
til, 4:$ Can. S.C.R. 52(i; sub nom. Attorm y-Gt m ral for the 
Province of Ontario it at. v. Attorney-General for thi Dominion 
of Canatla it al., .‘1 D.L.R. 509, [1912] A C. 571, and I suppose I 
must say frankly that, with regard to the absolute question of 
jurisdiction, we must accept it as disposing of the question of jur­
isdiction ami upholding that such a reference is constitutional. 
On India If of the Attorney-General of Quebec, however, I think it 
proper to direct your Lordships' attention, especially to a few ob­
servations of the Lord Chancellor in rendering that decision ami 
I do so especially with reference to question No. 2. 1 may say that 
we think question No. 2 is actually involved in question No. 1. We 
therefore do not propose to raise any further objection to the 
jurisdiction of this Court, considering it finally derided by their 
Lordships of the Privy Council. It is specially with reference 
to question No. 2 that I desire respectfully to invite your Lord- 
ships’ attention to some of the observations that fell from the 
lips of the Lord Chancellor. The second question reads as 
follows :—

2. Docs the law of the province of Qucl**c render null ami void, 
unie*!* contracted Indore a Homan Catholic priest, a marri igo that 
would otherwise In* legally landing, which take* place in such 
province:—

(а) between person* who are laitli Roman Catholic*, or,
(б) la-tween person* one «if whom only i* a Roman Catholic?

The Attorney-General of the Province of Queliec respect­
fully objects to the submission of that question and respectfully 
asks your Lordships either not to answer it, or before answer­
ing it to make representations to the Government as suggested 
by the Lord Chancellor in Attorney-General for the Province of
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Ontario it at. v. The Attorncy-dvnrrat for tin Dominion of Can­
ada, 3 D.L.R. 509, 11912] A.C. 571, at p. 589. Their Lordships 
of the Judicial Committee first set out that the real point raised 
in this important ease that is the Companies Act—is whether 
or not an Act of the Dominion Parliament authorizing ques­
tions either of law or of fact to he put to the Supreme Court, 
and requiring the Judges of that Court to answer them oil the 
request of the Governor-General in Council is a valid enactment 
within the powers of that Parliament. Of course, my Lords, 
the question in that case was not really one between the legis­
lative jurisdiction of the provinces and that of the Dominion, 
hut it raised the broader question whether or not any power 
whatever existed to ask such questions. Their Lor is deter­
mined that the full ambit of legislative power has been conferred 
by the British North America Act, that is to say. that the legis­
lative power covering every species of matter or subject eon 
eerning the internal Government of Canada had been committed. 
1 may say to your Lor* " s that that is perhaps the first judi­
cial decision which has in so plain terms acknowledged the aliso 
lute legislative independence of the countries. Then, after re­
ferring to the various questions upon which appeals have been 
taken to their Lordships, the Lord Chancellor goes on to say:

In all on see the appeal was entertained; in some canes the answer- 
of tin* Supreme Court were modified by their Lordships; and in one 
case I xml llersvhell. delivering the opinion of the Board, declined 
to answer some of the questions upon the ground that so doing might 
prejudice particular interests of individuals.
There we have an express authority for this Court declining 

to answer this question if private interests be involved in that 
question. The Lord Chancellor further on says :

The Supreme Court Itself can, however, either point out in it* 
answer these or other eonsiderntions of a like kind, or van make the 
i:e essiry representations to the (lovernor-fleneral in Council when it 
thinks right so to treat nnv question that may lie put.

The decision of 11 is Lordship concludes :—
It is fiilt'icieiil to point out the mi»chief and inconvenience which 

might arise from an indiscriminate and injudicious use of the Ac!, 
and leave it to tlie consideration of those who alone are lawfully and 
constitutionally entitled to divide upon such a matter: Attorney-thn 
vml for the Province of Ontario el at. v. Thr Attorney-General for tin 
In,mimon of Cumula el a!., .1 Ii.L.ll. 6011, 110121 A.C. 671.. a* p. 689.
IIis Lordship, as I take it. refers with approval, inasmuch li­

no disapproval is expressed, of the decision of Lord llersehell : 
Attorm fi-(Si nt rat for Camilla v. Altnnn y-dcnrral for On-tar»1 
rt at., 11898] A.C. 700, to which I ask your Lordships’ attention, 
and lie further lays down the principle that the Supreme Court 
has full jurisdiction to make any rep rest to the Govern
ment requesting the question submitted.

5

7
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The first case to which the Lord Chancellor is referring is CAN. 
the case of Attorney-General for Canada v. Atlorncys-Gcneral 
for Ontario, Quebec and Nova Scotia, [1898] A.C. TOO, al p. 717. jd].»
This is the “River and Lake Improvement ” ease, where a mini- ----
her of questions were submitted with respect to an Act passed akr^aoe
by tbe Province of Ontario ( Revised Statutes, Ontario, 1887, eh. laws.
24, see. 47), with reference to the power of the Province of On- - 
tario to deal with the beds of rivers and lakes. I need not / rRlimen 
trouble your Lordships by referring to all the questions sub­
mitted, but the 17th question submitted was this (page 704) :—

Had riparian proprietor*. Iiefore confederation, the exclusive right of 
fishing in navigable non tidal lake*, rivera, streams and waters, the 
Is-ds of which has been granted to them by the CrownÎ

At page 717, Lord Ilerschell, rendering the decision of the 
Board, dealt with that, question in these words :—

Their Lordships must decline to answer the last question submitted 
as to the rights of riparian proprietors. These proprietors are not 
parties to this litigation or represented lie fore their Lordships, and ac­
cordingly their Lordships do not think it proper in determining the 
re*|*ective rights and jurisdictions of the Dominion ami provincial 
legislatures to express an opinion upon the extent of the right jkis- 
sessed by riparian proprietors.
There, we have an absolute refusal to answer that quest ion 

because it involves private rights and rights of persons who are 
not represented in the litigation, nor represented in any man­
ner whatsoever before tbe tribunal. There was the subsequent 
case of Attorney-General for Ontario v. Hamilton Strut Hail­
way Go., [1903] A.C. 524. This was an appeal from the judg­
ment of the Court of Appeal for Ontario rendered on a refer­
ence by the Government of Ontario to that Court under a pro­
vincial statute which is similar in character to the section of the 
Supreme Court Act in question.

I shall raise two principal grounds of objection, (1), that this 
is a question which preeminently affects private rights and pri­
vate interests, the interests of persons who are not represented 
here; and (2), that in order to determine whether or not the 
Dominion Parliament would have any legislative power to deal 
with the subject-matter at all, it Iteing a pre-eoufederation law, 
the first question have to lie determined as to whether
it related to marriage or w! *r it related to s of
marriage. If it related to i• I •ionization of marriage the Do­
minion Parliament 1 have no power whatever to deal with 
it so that I shall in the second place ask that that question 

be deferred until the main question is determined, or 
otherwise, it is putting a purely hypothetical qu< ' before 
the Court when it is not at all clear that if the state of the law 
required any amendment the Dominion Parliament would lie 
competent to deal with it at all.

38—0 D.L.K.
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Fitzpatrick, C.J. :—You say it docs not go to our jurisdic­
tion ; if it goes only to our discretion you might postpone your 
argument on that point.

Mr. Smith :—As long as we have an opportunity of pointing 
that out 1 have no objection, if that is the view of your Lord- 
ships.

Fitzpatrick, C.J. :—Now that you have drawn attention to 
the difficulty, Mr. Smith, we will take a note of it and expect 
you to discuss it at a later stage of the proceedings. Will you 
proceed with the argument, Mr. Nesbitt.

Smhitt, K.C. (after reading the questions submitted ) :— 
Your Lordships will observe that in one point of view, the pro­
posed bill which 1 have just read is capable of being predicated 
on the ground that the provincial legislation requires the mar­
riage ceremony to he performed by some officer, and, that if 
performed before such an officer, no matter who the parties 
may In* who seek the services of that officer, the marriage is 
valid. Question J will probably involve the broader question : 
that the Dominion has within its jurisdiction the whole subject 
of marriage as such which would include the contract of mar­
riage, and. that under the term “solemnization” the evidence of 
that marriage and the machinery by which that marriage is 
evidenced is the power of the province, and that the extent of 
its power is not to affect the actual contract of marriage but 
solely to ini|>osc such penalties for the non-observâtion by the 
parties of the provincial legislation, as the province may see fit. 
As for instance, although the parties would lie validly married, 
unless they have entered into that marriage with such form or 
solemnity that the province may require before its own part ini 
lar officer, 1 suppose that the province could say that the wife 
should lie deprived of dower, or that there should lie no right 
of succession, or that the parties contracting the marriage should 
Is* subject to fine or the like. That is so, in order to enforce the 
provincial legislation in reference to the forms that ought to In- 
observed to evidence the contract after the Dominion has said 
who may make such a contract. Then, as to the sn-ond part of 
the question, namely, as to the rights and duties of married 
persons, that part of the bill may still lie treated as valid even 
if the first part should lie held as infringing upon provincial 
legislation, as it affects simply the status of the parties and their 
children, such ns their right of citizenship as legitimate persons 
and the like, which cannot lie said to fall in any way within 
“solemnization.” Referring again to the first part of the bill, 
if the contention of my learned friends on the other side is to In- 
adopted, that clandestinity is an impediment, then we may argue
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that the first part of the bill is ultra vins as removing that im- CAN 
pediment. g c

If clandestinity, as to a Roman Catholic's marriage before 1912 
any person except a priest, is an impediment under the Roman 
Catholic doctrine on that point, and if that should lie held to lie Marriage 
an impediment, clearly the Dominion has the right to legislate Laws. 
with respect to that impediment, and the first part of the bill Argument 
would lie, to that extent, a repeal of article 127 of the Civil Code.
That would be our submission. Now, to come to questions No.
1 and No. 3, treating them for the moment together, the right 
of the Dominion is, of course, set out in section 91, sub-section 
2fi, of the British North America Act. and by section 91 the ex­
clusive power is vested in the Dominion on all matters embraced 
within the sub-heads and that is so “notwithstanding anything 
in section 92.” Notwithstanding anything in section 92 the 
widest legislative power is vested in the Dominion in relation to 
sub-head 26 in section 91. namely “Marriage and Divorce.”
All that is left in the province is, under sub-section 12 of sec­
tion 92 “the Solemnization of Marriage in the Province” and 
our submission is that everything must turn upon what is 
meant by the term “solemnization” when read in conjunction 
with the fact that under section 91. sub-section 26, the whole 
subject of “Marriage and Divorce” is vested in the Dominion.
Our contention is that the line of division is the line between 
the contract of marriage and the accompanying formalities by 
way of solemnization; that the Dominion has sole power over 
the first while the provincial jurisdiction extends only to the 
second; that the provinces may require, for purposes of pub­
licity and evidence, such formalities accompanying or subse­
quent to the contract as they may see fit, and may enforce their 
requirements by penalties upon the solemnizing official, and up­
on the parties, but that they cannot make compliance with these 
requirements a condition of the validity of the marriage con­
tract, nor dissolve, nor annul, nor empower any provincial Court 
to dissolve or annul, any contract of marriage otherwise valid, 
merely liecause the provincial requirements have not lieen com­
plied with ; and that, therefore, the Dominion has power to pass 
the bill referred for the purpose of protecting the contract of 
marriage against any such invalidating provincial legislation.

There is nothing new in the two distinctions involved in this 
contention, those, namely, (1) between the contract on the one 
hand and the solemnization on the other, and (2) between the 
nature of these requirements as on the one hand essential to the 
validity of the contract and on the other as merely evidentiary, 
so that, in the one case, non-compliance renders the marriage 
void, and, in the other, merely exposes those concerned to penal­
ties without affecting the validity of the contract. On the con-
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trary, both these distinctions arc to he found throughout the 
whole history of the subject. Under the canon law, until the 
Council of Trent, a mere contract per verba <lc prasenti consti­
tuted a valid and binding marriage—it was ipsum matrimonium 
—and this was also the law of Scotland, and, according to the 
better opinion, of England until the time of the Marriage Act 
of 1753.

Perhaps I had better briefly refer to one or two of the 
authorities on that subject. The first is the case of Dalrymph 
v. Dalrymple, 2 llagg. Cons. It. 54, at page 62 (commencing at 
the words “Marriage being a contract” down to “appcllaviV*) 
that is the leading case up to that date. Then I refer to Beamih 
v. Beamish, 9 ILL. Cas. 274. 1 cite it in the first place because 
it contains nearly all the learning on the subject, and I also wish 
to shew what the view of the House of Lords was as to the case 
to which 1 shall next refer. I refer especially to page 334.

Then at page 336, the chief ground of this decision, The 
Queen v. Millis, 10 Cl. & F. 534, was the ordinance of a Saxon 
King, in the year A.D. 940, requiring that at nuptials there 
shall be a “mass priest who shall by God’s blessing bind their 
union.”

Accordingly, following that, it was held by the House of 
Lords, in the judgment of an equally divided Court, 3 against 
3, that by reason of that Saxon ordinance, there was, so to speak, 
express legislation which made the ceremonial a part of the 
contract of marriage, and avoided the contract without that cere­
monial.

That brings me then to the case of The Queen v. Millis, V) Cl. 
& F. 534. What I have read from Beamish v. Beamish, 9 ILL. 
Cas. 274, was to make good the point that the law of Europe 
and the law of Scotland was as stated in the passages which I 
have read to you from Dalrymple v. Dalrymple, 2 llagg. Cons. 
R. 54. The Millis Case, 10 Cl. & F., turned entirely upon the 
point that by the act of one of the Anglo-Saxon Kings, in A.D. 
940, the ceremony was made part of the contra' i and the whole 
contract, therefore, was null unless the ceremony was performed. 
Then, in the case of The Queen v. Millis, 10 Cl. & F. 534, I pass 
to the judgment of Lord Brougham to which 1 desire to draw 
your Lordships’ attention at pages 701, 702, 718, and 723.

Will your Lordships note Howard's History of Matrimonial 
Institutions, vol. 1. pp. 295. 314. 339, 376. Now, following that, 
let me just point this out : That in the colonies, as shewn hv an 
article in 5 Law Quarterly Review 44, at page 57, to which 1 
will also give your Lordships the reference, Sir Howard Elphins- 
tone, a very great authority on such a subject, points out that 
the case of The Queen v. Millis, 10 Cl. & F. 534, was not supposed 
to be applicable to the colonies; indeed, it was held in two cases
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one in Upper Camilla and one in Lower Canada, prior to the 
British North America Act, to lie inapplicable. The first case is 
Breakey v. Briakey, 2 IT.C.Q.H. 349, and the other is the cele­
brated judgment of Mr. Justice Monk in Connolly v. Woolrich, 
11 L.C. Jur. 197, at page 224, when it is again stated to he in­
applicable to the colonies. 1 cite these eases for a statement of 
the law, but it is better put by Sir Howard Elphinstonc in this 
article in 5 Law Quarterly Review where the decisions shewing 
The (fneen v. Millis, 10 Cl. & P. 534, to be inapplicable are also 
collected.
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My contention in a word is just this: that you have to read 
the word “marriage” with the word “divorce” as I understood 
His l/ordship Mr. Justice Idington to point out; the two are 
interrelated. I ask my friends on the other side where, in the 
language “solemnization of marriage in the province,” do you 
find any possible authority to declare invalidity ; to declare that, 
as part of the contract of marriage over which the Dominion 
has complete jurisdiction, the province might interpose some­
thing the absence of which would render null and void that 
which the Dominion has exclusive authority to legislate upon T 
The province may, as I say, insist upon any form of ceremony 
it may see fit.

The province may say it is against public policy to have no 
solemnization at all and it may prevent certain of the results of 
such a marriage, and it may impose penalties upon persons who 
see fit to take advantage of their rights under Dominion legisla­
tion to contract a relationship which is indissoluble hut which 
relationship the province declares, as a matter of public policy, 
should be evidenced.

My submission to the Court is that the subject of marriage, 
those who may marry, at what age, who may not marry, the regu­
lation as to the degrees of consanguinity with which persons may 
marry, the persons to contract and their capacities to contract, 
are undoubtedly within Dominion jurisdiction.

Solemnization of marriage does not, in the natural sense of 
the word, extend to such matters ns capacity. Some attention 
has to be paid to that language liecausc if the Dominion can 
enact a general law for the whole Dominion declaring what 
shall constitute a marriage, surely there cannot be an invalidity 
in that respect in any province ; you cannot Ik* to carry
a surveyor’s rule with you, to see which province you are in.

As to the civil effect of the contract—rights to property, for 
instance, succession, dower and the like—I should imagine that 
the province, not under the head of “solemnization of marri­
age" but under the head of “property and civil rights” might 
impose such penalties as would make people careful. They have 
the right to impose conditions with respect to the suWquent
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relations that will exist hot ween husband and wife as to the 
property ; as, for instance, in reference to community of pro­
perty in the Province of Quebec.

“Property and civil rights,” enables the province, possibly, 
to legislate upon anything that may flow from the contract of 
marriage—the rights of the parties as to property, the rights as 
to succession, the right of dower and the like.

The meaning of “marriage,” in the British North America 
Act,” may, perhaps, be said to be ambiguous, but it must mean, 
as used in that Act, the contract alone, that is, as opposed to 
the solemnization. The meaning of the words “solemnization in 
the province” is what you have to consider. The words “in 
the province” indicate that the provinces have no jurisdiction 
over the contract, since if they legislate upon that their legisla­
tion becomes, from the nature of the case, effective all over the 
Dominion. The object of the framers of the British North 
America Act must have been to have uniform legislation upon 
the essentials of the contract. The result of a contrary con­
struction would be to give the provinces all the power and the 
Dominion really none. Complete jurisdiction over the contract 
is essential to effective Dominion legislation. The legislation in 
question is not an infringement upon the power of provincial 
“solemnization” properly understood. Nor can the province 
say that power to nullify the contract is necessary to the exercise 
of their jurisdiction over the solemnization. I contend that the 
effect of The Queen v. Milita, 10 Cl. & F. 534, and all the author 
ities is, that unless you find express legislation dealing with the 
subject of the contract of marriage, which makes some use of 
the evidentiary machinery of solemnization essential to its valid­
ity, the contract is perfectly valid. You must have that require­
ment imposed as it was held to have been by the English legis­
lation. There is nothing of the kind upon the subject here ex­
cept legislation by the provinces attempting to legislate under 
the guise of solemnization. I say that such provincial legislation 
cannot nullify a contract which the Dominion declares, or has the 
right to say—and that is the third question—is a valid marriage. 
The provinces cannot say that power to nullify the contract is 
necessary to the exercise of their jurisdiction over the solemniza­
tion. I contend that the doctrine of neeeasarily implied powers 
has no application to the provinces which have not the benefit 
of the words “notwithstanding anything in this Act,” nor of 
the last, paragraph of section 91. I am free to admit that has 
never been expressly decided by the Judicial Committee. The 
1hisI observations on that your Lordships will find in Iicfroy’s 
Legislative Power in Canada, at page 454. I repeat that the 
doctrine of necessarily implied powers has no application to the 
provinces, which have not the benefit of the words, “notwith-
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KtHnding anything in this Act.” Your Ixmlships will remember 
that it has been livid in various vases where Dominion legislation 
was concerned that where there is a subject expressly given to 
the Dominion, like railways, powers properly incidental to that 
subject are also given; that doetrine has no application to any 
of the sub-heads of section 92. If I am right about that, then 
you get a narrower construction of “solemnization,M and any 
power claimed must lie found expressly within these words, not 
by reading in implied powers such as are read in under the sub­
heads of section 91 because section 92 has not the language, 
“notwithstanding anything in this Act.” This must be so. a 
fortiori, in this east* where the entire remainder of the subject 
is assigned to the Dominion. In any case, 1 say that the whole 
history of the matter, as discussed above, shews that such a 
power is not necessarily implied.

I contend, moreover, that the annulment of the contract of 
marriage is an infringement of the exclusive jurisdiction of the 
Dominion over divorce. Attention has to bo drawn to that. 
When you come to deal with the provincial authority how could 
a province declare, under the guise of solemnization of marriage, 
that a contract of marriage, which the Dominion has said may 
he made, is not a marriage at all.

I follow that up by saying this: strictly speaking, annulment 
and divorce are different, the one meaning to declare a marriage 
void ab initio, the other to dissolve an existing marriage, hut 
the word “divorce” is here used apparently as meaning every 
means of getting rid of the marriage tie. And, even when a 
provincial Court annuls the marriage, it does dissolve an exist­
ing de facto marriage, which would otherwise remain good and 
would become unassailable on the death of either party. You 
will find that running through it all. There is a very good defi­
nition in Murray’s Dictionary of the meaning of the word 
“divorce;” it gives it the wider meaning. You cannot give a 
restricted meaning to the word “divorce” because, as is to lie 
inferred from what was said by the Lord Chancellor, whom I 
quoted this morning, the Dominion Parliament is given the most 
sweeping power, the absolute power on the subject of divorce, 
and, therefore, you have to give the widest meaning to the 
word “divorce.” It results from the judgment of Ix>rd 
Brougham which I rend this morning that every conceivable 
legislative power is vested under the British North America Act 
under those two words. The whole subject of divorce, in its 
widest possible aspect, is, therefore, in the Dominion, and would 
include both annulment and divorce for cause.

This is a point I want to drive home. If the marriage tie is 
declared to exist and the provinces declare it is non-existent, 
then they are stepping within the jurisdiction of the Dominion.
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The provinces cannot interpose and legislate upon the contract 
at all without having the effect of an annulment ; they cannot 
interfere with the contract.

To declare that the marriage does or does not exist must 
come under the all-embracing word “divorce” which covers the 
whole question of the validity of a marriage, dc jure or dc facto. 
1 quote from Bishop on Marriage and Divorce, vol. II. sec. 786 : 
—“A suit to declare a marriage null is held to he within the 
term of divorce suit,” etc. That is the meaning in which 1 say 
the word is used in the British North America Act. I refer 
to Murray’s Dictionary, see. V. “Divorce,” “Legal dissolution 
of marriage by the Courts . . . evidence accepted by the 
Courts.” It is in the first sense that it must he taken in this 
Act, because the Dominion is given the sole jurisdiction relating 
to the whole subject-matter of divorce and I submit that it must 
be given the widest possible meaning. I submit that it covers 
all three of the jurisdictions, vested by the English Act now in 
the divorce Courts, whether it is separation from bed and board, 
a decree of nullity, or a regular divorce in the common strict 
meaning of the word.

Ioington, J. :—I cannot understand how we can escape any 
one of them under the statute and especially the first and third 
questions. The other question might have been left out until 
question No. 1 and question No. 3 were determined.

Mr. Nesbitt:—Will your Lordships let me examine the lan­
guage of the first section of the bill a little m re closely ? (The 
learned counsel reads the section.)

To bring it to a concrete case, the evil that was supposed 
to have arisen was a limitation of the express language of article 
1*29 of the Civil Code, which stated that marriage might be per­
formed—I am paraphrasing it—by any one of several officers; 
which, it was supposed, gave the right to any citizen, not falling 
within the prohibited decrees, to appear before these parties and 
have the ceremony performed. The bill pre-supposes the right 
of the province to declare that marriage shall be performed by 
certain officers, at certain hours, and so on, and the evidences 
that are to be observed about the marriage.

The bill hits squarely at article 127 C.C. in this, that it says, 
that no matter who is married before any person, whom the pro­
vincial law declares to lie the proper officer to marry, if they 
comply with all the provisions of the provincial law, then not 
withstanding any difference in their religious faith, that con­
tract shall be good.

If your Lordships answer question 2 in the affirmative, as 
1 said to your Lordships early in the discussion, in all probability 
that will lie the end of the whole matter because there will Is-
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nothing more to discuss. Now, my Lords, if the provinces have 
no power to nullify, the Dominion must have the power to con­
firm. Apart from the question of power to nullify the contmet, 
the Dominion has admittedly exclusive jurisdiction over (he 
capacity of the parties. Differentiation between persons 01 dif­
ferent religions as to the manner of solemnization affects their 
capacity and is beyond provincial powers.

The real object of question 3 seems to be to ascertain whether 
or not, if the bill referred does not accomplish the desired ob­
ject, it can be accomplished by some other legislation. If the 
contention as to the first question be correct, then plainly it 
stands, so that the two questions run into one another so far ns 
the argument is concerned. Or, if the distinction between the 
contract and its solemnization lie incorrect, the Dominion can 
still pass the legislation under (1) power over divorce, (2) 
power to define marriage.

1 submit, therefore, that question 3 must be answered in the 
affirmative because, even if the bill referred does not accomplish 
the alteration of that law, it could In» done by the Dominion by 
a proper enactment.

I desire only to add, my Lords, a few words in reference to 
the meaning that, is to be given to the word “marriage” in sec­
tion 91. My submission is, that as it is used in conjunction with 
the words “and divorce” the same wide meaning that is given 
to the word “marriage” must necessarily lie given to the word 
“divorce” subject to the qualification that nothing is carved out 
of divorce while the solemnization of the marriage tie is carved 
out of the word “marriage.”

Now, in reference to one or two observations, which fell from 
the Court, as to the doctrine of civil rights. Just as in the case 
of hanks and banking, just as with railways, and so forth, when­
ever the doctrine of civil rights has impinged upon the wide 
jurisdiction given to the Dominion Parliament in section 91 
“civil rights” has had to give way.

You have the whole subject of marriage, you have that whole 
field of legislation given expressly to the Dominion, and over­
riding civil rights or anything that may interfere with it. All 
that is incidental, all that is ancillary to it. all that is impliedly 
necessary to create the tie of marriage, is vested in the federal 
jurisdiction, subject only to whatever may be said to be carved 
out of it in the solemnization or evidence of that marriage which 
is vested in the provinces, and nothing else. Therefore, if I have 
l>een understood in the argument this morning, to admit that the 
provinces, under the doctrine of civil rights, can take away from 
any legislation which the Dominion may see fit to pass in this 
respect, I have been misunderstood. If the doctrine of civil 
rights impinges upon whatever is necessary in the
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of their legislation relative to marriage, then the doctrine of 
civil rights must give way.

Marriage
Laflcur, K.C. :—May it please your " I intend to

ask your Lordships’ attention to the second question on this 
reference which is:—

Argument 2. Ones the law of the Province of Queliev render null and void 
unless contracted before a Homan Catholic priest, a marriage that 
would otherwise In- legally binding, which takes id a • in such province, 

(«) between |»ersons who arc both Homan Catholics, or 
(ft) between persons one of whom, only, is a Homan Catholic?

I do not know whether I should preface my remarks by 
pointing out to your Lordships the utility of answering this 
question. I understand my learned friends on the other side no 
longer contest that you have the power and the duty, subject to 
the exercise of your proper discretion, to answer question No. 2, 
but they do submit that you should exercise your discretion or 
decline to answer that question in its present form, because they 
say—at least I understand they arc going to say—it may affect 
the rights of private parties. It is just as important for Parlia­
ment in the exercise of its right of legislation to know what the 
law of the province is upon this subject as it is that it should 
know the extent of the field of legislation that is open to it. 
Parliament in legislating upon the subject of marriage will 
necessarily inquire, first, as to the ambit of its own powers, and 
in the second place as to what grievances, if any, exist, which it 
is proposed to redress by the promoters of the bill. Now, it is 
of the first iinjiortance, therefore—when you get over the first 
difficulty, when you ascertain that Parliament has legislative 
authority over the subject-matter—to ascertain whether the law 
of the province is in such a condition as in the opinion of Par­
liament requires redress or relief. As my learned friend, Mr. 
Nesbitt, put it this morning, if this question is answered in our 
sense, if it is held that these marriages are valid and binding, 
then cadit quncxlio. Therefore, it seems to me, it is just as im­
portant for Parliament to know what the law of the Province of 
(jucliec is on that subject as it is for Parliament to know the 
extent of its own powers to legislate over the subject-matter.

As to interference with the rights of private parties who may 
not he represented here, 1 suppose that is an objection that may 
be made to almost any sort of reference of this kind. It is im- 

for your Lordships to decide any general question of 
this nature without in some way affecting private rights, but not 
judioially affecting them, because your pronouncements upon 
this, as upon all other matters referred to you in the same way. 
are merely opinions. Your functions are advisory, and, there­
fore, you do not preclude the parties—although, of course, it
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xvould Ik* absurd for me to contend that your opinions would CAN.
not be regarded by the Courts as important on the subject. I 8 0
think your Lordships have even said that you xvould not be jpjg 
bound by your own opinion given on a reference.

..... l x rk

It is a little bit perplexing to know xxhat view is ultimately Uarrivok

going to Ih» taken on the subject. Take, for example, the “In- bxwe.
su ranee Reference” which xvas before your " « for ad- Argument
judication; that was referred by the Government in conse­
quence of a judicial decision in the Province of Quebec upon a 
prosecution under the Federal Insurance Act. If your Lord­
ships are to hold that localise there is a pending case you 
should not ansxver a question then the “ Insurance Refer­
ence” should not he heard at all. And, in the present instance, 
if liecause there is a case pending in Court, that of 
Ih’hrrt v. ('louâtn, G D.L.R. 411. 41 Que. S.(\ 24!f, in which the 
second question on this reference is to In» decided, your Lordships 
do not give an opinion on that question, then, of course. 1 do not 
know how far it would In* useful for me to go on with the argu­
ment. I do not know whether your Lordships intend to decide 
that lie fore hearing us on question 2. but I submit that it is 
almost impossible to answer upon any reference at all without 
the possibility of your affecting private rights prejudieally or 
otherxvise. I submit that the last amendment to the statute re­
quires the Court to answer the question.

I think I have said all I need say for the present upon the 
discretion which your lordships should exercise. It seems to 
me that on a large question of this kind it is of vast importance 
to the people throughout the whole Dominion that an answer 
should lie elicited in this inquiry. It is quite obvious that any 
number of marriages may be affected in the same way as this 
Héliert marriage, and the fact that this case has come In»fore 
the Courts does not mean that there arc not dozens, and perhaps 
hundreds, of cases in which the status of the parties if not at­
tacked to-day may Ih» attacked next year, or ten years hence. It 
is impossible to consider any qu<»stion of this kind without 
necessarily affecting private rights.

The question which is submitted to your Ixirdships depends, 
in my humble opinion, upon the construction of a number of 
articles of the Civil Cotie of the Province of Quebec. I should 
like to say at the outset that, while I anticipate a very elaborate 
historical argument will Ih* made by my learned friend Mr.
Mignault on the other side, and I understand he relies upon the 
judgment of Sir Iiouis Jette in Laramfe v. Evans, 25 L.C. Jur.
2G1, which was based on what I may call the historical argu­
ment, it seems to me that all that is entirely Inside the question.
The question of the law as it st<iod before the Code it is not 
necessary for us to consider, because, in my humble opinion, the
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Code is perfectly clear upon the subject. I need hardly do more 
tlmn refer to a couple of cases which are well known to your 
Lordships where the principle of construction was clearly laid 
down in such cases. There is the case of the Bank of England v. 
Vayliano Brothers, 11891] A.(\ 107, at page 144, in which Lord 
Herschell, speaking of the very elaborate argument which had 
been presented as to the state of the law before the Bills of 
Exchange Act. said :—

1 think the proper courue in in the first instance to examine the 
language of the statute and to ask what is its natural meaning, un 
influenced by any consideration derived from the previous state of the 
law, and not to ntart with empiiring how the law previously stood, and 
then, n-ssuming that it w.i* probably intended to leave it unaltered, to 
«ce if the words of the enactment will lieur an interpretation in con 
fortuity with this view.

If the statute, intended to embody in the Code a particular branch 
of the law. is to Is- proved in this fashion, it ap|>ears to me that its 
utility will lie almost entirely destroyed and the very object with which 
it was enacted will be frustrated.
He goes on to say that be is far from saying that resort 

may never be had to the previous state of the law, but that, on 
the contrary, it is justifiable to refer to it when the provisions 
of the actual law are of doubtful import or when words are 
used which had previously acquired some technical meaning. 
But in this case that seems to me immaterial because we have 
an enactment which, in my opinion, is clear and free from any 
ambiguity, and if that is so any examination of the anterior 
state of the law is only misleading.

It seems to me that article 129 of the Civil Code has stated 
the law so clearly that no possible reference to the previous 
state of the law is useful or necessary. Let me first read article 
128, which says that marriage must be solemnized openly by a 
competent officer recognized by law, and also article 129.

Article 128 Bays:—
128. Marringe must lie solemnized openly by a competent officer 

recognized by law.
120. 'll priests, rectors, ministers, and other officers, authorized 

by lav i keep registers of acts of civil status, are competent to 
wilemi marriage.

Hut Uw>,«6 of the officers thus authorized can lie conqielled to solemn 
ize a marriage to which any inqiedimcnt exists according to the doc­
trine and belief of his religion and the discipline of the church to 
which lie In-longs.

Wherein is there any ambiguity in the first paragraph of 
that article? The language is perfectly general. The authority 
to celebrate marriage is conferred upon rectors, ministers, and 
other officers authorized by law to keep registers of acts of civil 
status, and they are the persons who are competent to solemnize 
marriage. Is not the only thing to be ascertained, who are the
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persons who are authorized to keep registers of civil status, in CAN. 
order to answer the question who are competent persons to eele- s c 
hrate marriage. Is there any indication at all that the functions
of these officers of civil status are to he in any way restricted Î -----
Is it not obvious, on the contrary, that the second paragraph m^Jrib”ok 
of that article, which says they are not compellable, shews that Laws.
they may receive applications from all kinds of people, belong- -----
ing to all kinds of faiths and that this provision was made for ArKumpnit 
the protection and ease of their own conscience. But, does not 
that imply the idea that they are not exclusively concerned with 
marriages of their own parishioners, and that their authority 
and jurisdiction is general. Otherwise, what would be the use 
of making them non-compellablet If their functions were re­
stricted to their own flocks, if, as is contended, the priest or tho 
minister has to marry those of his own congregation, and if 
article 127 C.C. makes the rules of that religious community 
binding upon the members of that community, then it would he 
no use saying that the minister or priest is not compellable, be­
cause, manifestly, he could not be compelled to celebrate what 
would lie an invalid marriage between persons who would lie 
governed by the rules of their own church, which would lie 
his church. Does not the second part of that article, on its 
face, shew that the jurisdiction of these officers of civil status 
was general and not restricted T

Another thing to which I would like to call your lordships’ 
attention is that the article docs not contemplate that this juris­
diction or that these functions shall be exercised solely by min­
isters of religion. It says, all priests, rectors, ministers, and 
other officers authorized by law to keep registers; it contem­
plates the possibility of other persons than priests or ministers 
being authorized by statute to keep registers.

There is one provision in the Code in regard to the keeping 
of acts of religious profession, articles 70 et teq. of the ('ode.
In every religious community in which profession is made by 
solemn and perpetual vows, registers arc kept, and my adver­
saries argue from that that it is not every one who can keep 
registers of civil status who are competent to celebrate marri­
age. But, manifestly, what article 129 means is that these per­
sons can celebrate marriage, who are authorized to keep regis­
ters of civil status generally, not merely persons who may lie 
authorized to keep registers of deaths or of religious profession.
It means those who have the general power to keep registers of 
civil status—that is, as to all acts of civil status—and these 
persona are competent to celebrate marriage. And, if the Pro- 
vince of Quebec today empowers an individual, not a clergy­
man, to keep registers of civil status, that person is a competent 
person for the celebration of marriage. Whatever may lie the
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case ns to births nml deaths, as to marriage the Code expressly 
provides that a person, other than an officer of civil status in the 
domicile of the party, can he the celebrant. Take article 621 :— 

ti.'l. Tin* marriage is wilemnizeU ut (ho place of the ilumicile of one 
or other of the parties. If Holemnixeri elsewhere, the [ntsoh officiating 
is obliged to verify and UM-vrt lin the identity of the parties.
Is not that plainly saying that the person solemnizing or 

celebrating the marriage need not he the functionary to officiate 
in the parish or domicile of these parties? The only obligation 
imposed on an outsider who celebrates a marriage is the veri­
fication of the identity of the parties, and, of course, all these 
solemnities are provided in order to prevent clandestinity. The 
banns themselves are simply protection taken to enable the offi 
ciating clergyman to ascertain that there arc no «.
The whole object of this provision is to prevent clandestinity. 
but the jurisdiction is manifestly not restricted to the officer who 
is in the place inhabited by the parties, either by one of the 
parties or by both, because an outsider may marry them, al­
though he must make sure that there are no impediments exist 
ing. As your Ixirdships will see, if he does not publish the 
banns, he must see that the banns bave been published else 
where. It is even provided that, when the parties have not been 
for a certain period in the jurisdiction, the officer must ascertain 
whether the banns have been in the foreign jurisdic­
tion, and if they have not, then lie must assure himself of tin* 
non-existence of any impediment. Articles 1211 and 1212 deal 
with that :—

131. If tliv lift tin I ilomifilv of tin- part ion to In* mnrrieil ha* not Iwvn 
e-l.ihli-hetl hy a reaiilence of *ix month* at lea*t, the publication* iiiu-t 
<tl*n in* iiimli* at tin* plan* of their lu*t iloiiiicih* in l<owi*r Vannd*.

1,12. If 11m iv la*t domicile In* out of lx>wcr Camilla nml the puhlini 
lions luixi* not hn*n nuulv there, tin* officer who Nolcninizc* the marriage 
i< ImiiiihI to ascertain th.it there is no legal impediment lietween the

In th<‘ ease of dissenting Protestant congregations the banns 
are ~ died by the minister who performs the marriage, and 
he may or may not In» the minister who is the minister of dé­
parties. They have never regarded the jurisdiction as lieing re­
stricted and they have never considered that there was any in 
competency on the part of any of the functionaries who are 
created by article 12!) of the Code. Therefore, that question has 
not arisen in the ease of marriages of Protestants. I may add 
that it has never arisen in the case of a marriage between a 
Protestant and a Catholic. No doubt has ever been cast, so far 
as I know, in any judicial proceeding upon the validity of mar­
riages between Protestants and Catholics, whether celebrated by 
a priest of the Roman Catholic faith or by a Protestant minis­
ter. 1 do not think any suggestion has been made of the invalid-
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it y of these marriages. Now, if you take the wording of article 
129, what reason is there for making any restriction in the cast» 
of one of these functionaries and not in the cast* of the other 
oneÎ And if you say that each of these is subject to the same 
restriction—because that cannot depend u|mui the practice of the 
different congregations; it cannot depend upon what they arc 
in the habit of doing or of the opinion they have as to the law 
of the land—if there are any restrictions as to the jurisdiction 
of any one of these, they must be derived from law. I submit 
that you cannot say there are restrictions as to some of these 
functionaries which do not exist as to the others. If you were 
to restrict the power of these officers of civil status to the per­
sons who are in their congregation under their spiritual charge, 
where would any authority Is» given to any one to marry non- 
Christians or the numerous immigrants who come to our shores 
and settle in our cities, and who are not organized into con­
gregations Î If that interpretation were given to it, then these 
people would In» absolutely without any provision for their 
lawful marriage. You cannot say that a Protestant minister 
has any greater authority to celebrate such a marriage than a 
Roman Catholic priest has. If you once get beyond the flock 
or the congregation of the clergyman or the priest, then where 
are you going to atop with the jurisdiction? You « stop,
there is no halting place at all. unless you consider that by a 
previous article (127) there exists an impediment in the ease of 
people professing the Roman Catholic faith. I will contend 
later on that there is no such impediment, that such an impedi­
ment would not import nullity in any event, and that it is a 
misapplication of article 127 to say that it could have any iullu- 
ence at all upon the competency of the public officers who are 
created by article 129.

Before I leave the construction of article 129, 1 desire to 
ask your Lordships’ attention to an argument that is advanced 
by my adversaries in their factum. I am considering now ar­
ticle 129 /># r st without any e from article 127. In their
factum, my learned adversaries say that article 129 is far from 
clear and that it is subject to notable limitations, and they say, in 
the first place, that under article 70, which I have <1 a
moment ago, certain religious communities are authorised to 
keep registers of civil status, and yet these ‘ s are not
authorized to celebrate marriage. I point out that these com­

are not authorized to keep registers of civil status; they 
are authorized to keep a certain kind of register of a certain 
kind of religious status; that is, solemn and perpetual vows 
in their community. But, that is not authority to keep regis­
ters of civil status, and so I contend that dm* not ipialify the 
article at all.
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Then my adversaries say that another important limitation 
of article 129 will Ik* admitted. They say :—

A mil her most important limitation of article 120 will also Ik* ad­
mitted. Are priest», rectors and ministers eomjietent to solemnize 
marriage whether they are authorized or not to keep registers of civil 
status, a construction which the general terms, if construed literally, 
of article 120 would justify, or can marriage lie solemnized only by 
such priests, rectors, or ministers who are authorized to keep registers 
of acts of civil status.

I do not think you can give that restriction to the article. 
Do the words “authorized to keep registers of civil status” 
apply to the priests, rectors and so forth, or only to the other 
officers? It does not matter from my point, whether you adopt 
one construction or the other. There is a curious article of the 
Code, which is referred to hy my learned adversaries in their 
factum, and that is article 53(h), which would seem to imply 
that there may he persons—although I have never seen them 
and I do not know who they are—who, without keeping registers 
of civil status may celebrate marriages. The article says :—

6.1. (6) Every person authorized to celebrate marriages, or to preside 
at burials, who is not authorized to keep registers of civil status, shall 
Immediately prepare, in accordance with the provisions of the Civil 
Code, an arlr of every marriage which lie celebrates, etc.
My learned friend, Mr. Mignault, thinks this was intended 

for a congregation of Jews in Quebec. I have not been able 
to discover what that particular congregation was that this ar­
ticle is intended to assist, but it is a peculiar disposition of the 
law.

23 Viet. eh. 11 refers to Quakers, and it recpiires them to keep 
registers. I do not think 53(6) can refer to the Quakers, be­
cause before that article was passed this legislation as to Quakers 
was in force and they had the necessary authority and duty of 
keeping registers of civil status.

It may well Ik* that the proper construction of article 129 is 
that priests and rectors and ministers, even if they do not keep 
registers of civil status, may celebrate marriage, and that, in 
addition, other officers who are authorized hy law to keep régis 
ters of civil status may also celebrate marriage. That is not, 
however, what I should think to he the natural construction of 
that article. I should have said—independently of the provi 
sions of article 53(6) and whatever provisions may he made for 
the unorganized districts—that this article meant on the face of 
it that priests, rectors, and other officers, all of whom are author­
ized to keep registers of civil status, are competent to celebrate 
marriage. I think that is the plain meaning of that article. 
Article 53(6) I cannot explain in any way.

That statute is authority to keep registers of civil status, and 
it is conferred upon a person because he has a congregation, and
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it is within the discretion of the legislature to give to some eon- CAN- 
gregations or the heads of some congregations the right to keep 
registers of civil status. That all points to the construction of 
the article, as 1 have been reading it. that it is only those persons 
who keep registers of civil status who can celebrate marriage.
Sometimes the authority is to individuals hv name and some- t.\ws
times it is the head of the congregation. They are statutes to ----
afford relief to certain religious congregations. I shall deal ArKumpnl 
with that when 1 am giving the history of the law. and I intend 
to notice it although I submit it is not necessary for the con­
st ruction of the article. Still. I cannot neglect it, localise my 
learned friends base an argument upon it. You will see that 
by these statutes which preceded the Code (with, I think, one 
or two exceptions), they did not in terms confer authority to 
celebrate marriage, hut simply authority to keep registers of 
civil t.

My contention is that the civil law has nothing to with the 
internal government of these religions communities. The civil 
law creates these persons officers to register acts of civil status.
It is often said that we have no civil marriage in this country.
What I understand by civil marriage, in the sense in which it is 
ordinarily used, is that the officiating person is not a clergyman 
or a priest, hut is a public functionary like a mayor, or a regis­
trar, or a justice of the peace, hut the religious character of the 
person who registers the net of civil status does not change 
the character of the act. It is a civil act altogether; it is an 
act of the representative of the State, who, hv the authority of 
the State, gives authenticity to his records. Mut. whatever may 
he the religious character of these officers of civil status, when 
they are officiating as officers of civil status they are not acting 
in a religious capacity at all. They may accompany their cele­
bration of marriage with any religious ceremony they may 
«•boose, hut they are still pro hac vie* purely officers of civil 
status.

That is my argument as to the jurisdiction and authority 
conferred on these persons by article 129. I submit there is 
nothing there which suggests the idea that they must necessarily 
he of clerical character. What is the of these words,
“and other officers authorized to keep registers”! The only 
requirement is that they lie authorized to keep registers, and it 
is quite competent for the State to empower by proper authority 
a justice of the peace, or a registrar, or any one else of similar 
character, to keep these registers of civil status and to celebrate 
marriage.

Another limitation which is referred to by my learned friends 
is one which I have noticed already. They say that another 
limitation is that the priests, rectors, and ministers can only
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CAN. solemnise marriages in the place where they are authorized to
a. c.
1012

keep registers of civil status. L submit that is not so. You have 
article 63, which clearly shews that the celebration may be made

Marriage

by a clergyman who is not at the domicile of the parties.
They say:—

By article 11.1, i :’«lcr the gi-wrnl rule, marriage in sulvnmizeil at tin-
Argument place of the domicile of one or other of the parties. This rule is no 

less a general rule. Iieeause the article asks that, if the marriage !*• 
solemnized elsewhere, the person officiating is obliged to verify and 
ascertain the identity of the parties, so that the latter provision can 
only refer to exceptional cases, such as those of vagrants or of person-» 
domiciled outside of the province; otherwi-e, it would have been n- 
less to say that the marriage was solemnized at the plan» of tin- 
domicile of one or other of the parties. Therefore, since the general 
rule requires the solemnization of the marriage at the place of the 
domicile of one or other of the parties, it follows that priests, rector-, 
ami ministers, authorized to keep elsewhere registers of acts of civil 
status, are not competent to solemnize the marriage, either at the 
place of the domicile of one or other of the parties, for they an» not 
there authorized to keep registers of civil status, nor in the place 
where they do keep these registers, for the parties are not there 
domiciled.

It is the general rule, but not the invariable rule, that mar 
riage shall take place at the domicile. The cause of an exception 
may lie the desire of the parties to be married elsewhere as often 
happens. Then* is nothing which prevents them from exercising 
their liberty in that regard. The law has laid down the rub» as 
to publication of banns and formalities and the assumption i' 
that the general rule is that the domicile of the bride is generally 
the place where the marriage is celebrated. Hut it has also pro­
vided for a case where the parties do not choose to follow the 
general rule, ami it says then what it is incumbent on the offici­
ating clergyman to do in order to prevent elandestinity.

The publication of banns is an entirely different thing; tin- 
publication is made in their own church or else the parties get a 
license; they get a license if they wish to exercise their freedom 
to lie married before some person they select. The minister gets 
the license of the Lieutenant-Governor to celebrate that nia 
riage and the license is granted on proper security shewing then- 
is no impediment. In the Catholic Church, they may be dis­
pensed by the bishop from publishing the banns. The license 
does not apply to the parties, it applies to the officiating minis­
ter ami he can get a license from the Lieutenant-Governor, an 1 
when the parties present him with one he is licensed upon n 
reiving that document to celebrate the marriage between the 
two people. The licence is to the minister, not to the parties. 
There is no such thing as licensing the parties. It dispense 
with the publication of the banns by the officiating clergyman.
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whoever he may he, hut there is no restriction as to the clergy­
man xxho may celebrate the marriage, provided he has a license. 
The only difference is that with regard to Catholic priests they 
cannot get a license, they have to get a dispensation from their 
ecclesiastical head, and as to Protestant ministers they must get 
a license, hut there is no permission given to the parties, it is to 
the functionary of the State to dispense with certain formalities 
which would otherxvise be required.

There is another objection which is made by my learned ad­
versaries. They say that our interpretation of article 129 can­
not he sustained hwause the Code of Procedure, in articles 1107 
(I scq., provides for an opposition to marriage and requires that 
the opposition should he served upon the functionary called upon 
to solemnize the marriage. They say, further, that article 61 of 
the Civil Code requires that the disallowance of the opposition 
be notified to the officer charged with the solemnization of the 
marriage. They ask if it is contemplated that the opposition to 
a marriage should he served on perhaps two or three hundred 
clergymen in Montreal, for example, in order to prevent a mar­
riage from taking place. My submission is that the expression 
“called upon to celebrate a marriage,” or, “charged with the 
celebration of a marriage” means a clergyman or a priest who 
is selected by the parties to celebrate a marriage. It does not 
mean an officer who is competent, because there may In* more 
than one. Even on their oxvn theory there must he txvo. if the 
parties reside in different parishes. And, in the case of Pro­
testants where there is no such thing as an impediment on the 
ground of clandcstinity, and when they may select any one of 
two or three hundred persons to cement the union, they say it 
would be impossible that all these functionaries could he served 
with the opposition or notified of the difficulties that existed. 
What the article means by “charged with the celebration of a 
marriage” or “called upon to celebrate a marriage” is the 
clergyman xvho is selected by the parties to celebrate their mar­
riage, and there must be only one, and that one is the one xvho 
is to receive the opposition.

Now then, my Lords, another objection which is made is that, 
in the Province of Quebec, marriage is essentially a religious 
ceremony. They say there is no such a thing in the Province of 
Quebec as a civil marriage, as the term is generally understood, 
and as they say would result from the wide construction sought 
to lie placed on article 120.

Now, is it true that in the Province of Quebec marriage is 
essentially a religious ceremony ! A religious ceremony, in con­
nection with a mixed marriage, for example. 1 have always 
understood there was no religions ceremony performed there hut 
that the priest merely acted as a witness and that there was
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no ceremony at all. There cannot lie any religions ceremony, 
when non-believers or Mahommcdans, or Hindus, are married 
in the Province of Quebec; there is no religious ceremony in their 
ease. There is an authentication of their marriage by the priest 
or officer of civil status, but it is wrong, 1 submit, to say that a 
Quebec marriage is necessarily and essentially a religious cere­
mony. It generally is accompanied, no doubt, by a religious cere 
mony, but my submission is that the only part of the ceremony 
which concerns the law is the authentication of that marriage 
hy the officer of civil status who generally happens to he. who 
always happens to lie now, a clergyman of some church. Put. 
in exercising this function, he is exercising purely a civil func­
tion. Î would submit that the creation of the officers of civil 
status to celebrate marriages is merely the exercise of authority 
by the State to enable these officers of civil status to exercise a 
purely civil function. The fact that they happen to be ministers 
of religion in addition to that does not alter the ease at all. Th« 
words “celebration of marriage” found in our law are used 
by the European Codes where the only legal marriage is cele­
brated before a public officer, who is not a priest or a minister 
of religion. You go before the mayor and he celebrates a mar 
riage. The parties afterwards, if they so desire, may repair 
to their own church and get what, is called the nuptial benedic­
tion, but that is entirely distinct from the ceremony of mar 
riage. The ceremony of marriage is celebrated by a public 
officer, ami I say that here you have both done by the same 
officer.

Then, of course, all the decrees recognized the possibility of 
a valid marriage where a priest could not be obtained, so that it 
is not essential that there should lie a ceremony. There may be. 
resulting from the religious belief of the parties, a ceremony 
in their sense of the word, but so far as the law is concerned 
there is no ceremony. There is nothing there but the consent 
of the parties and their agreeing to lie husband and wife. In- 
fore a person, who is recognized by the law, ns capable of ex 
ereising that function. All these decrees provide that, while it 
is desirable that a priest should celebrate the marriages of Catho­
lics, it is not absolutely essential, because if a priest cannot b» 
procured that does not prevent the celebration of a valid mat 
riage. 1. therefore, submit that you cannot say that a “cere 
mony” is of the essence of a marriage. It is imposed upon tie- 
parties as a religious duty in most churches, but that is a religi 
oils obligation only, it is not one which is required by the law 
of the country. In the last decree, the .V# Timm decree itself, 
you will find that article VIII. says:—

VIII. Should it lui|i|M'!i Hint in any district a parish prient, or the 
ordinary of the place, or a prient delegated hy either of them, liefure
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whom inurringe can In* celebrated, in nut to lie luul, ami that tliia CAN.
cuii.litiun of nlTair* has lasted fur a month, marriage may In* vaIhlly “—“

and licitly entered upon by the formal declaration of consent of the ^ ' 
isuitracting parties in tin* presence of two witnesses.
It is submitted in this connection that article 65 of the ,NRK 

Code, provides what is to In* act forth in the act of mar- Mi^e°*
riage, does not in any way refer to the religious belief of the __
parties; hut simply states the day on which the marriage was Argument 
solemnized, the names, quality, occupation and domicile of the 
parties, and so forth, whether married after ion of
banns, or dispensation, or license; whether it was with the con­
sent of the parents, and whether there has been any opposition.
That excludes the idea of anything but a purely civil ceremony, 
so far as the legality of the marriage is concerned.

I will have occasion, in referring to the previous legislation, 
when 1 come to that part of the case, to shew your Lordships 
that in all the statutes which are enabling, or authorizing or 
relieving ministers of congregations there is no restrictive 
language of any kind, there is no limitation to their jurisdic­
tion ever imposed by any of the previous statutes; they are gener­
ally authorized to keep registers of civil status, and whenever 
they are authorized to celebrate marriages, in a few eases in 
which express authorization is given to celebrate marriages, 
there is no restriction in any of the statutes which I have lieen 
able to And.

The Act of 1705 expressly authorized and required the Catho­
lic Church and the Anglican Church—that is the construction 
put on the Act—to keep registers of civil status. The other de­
nominations began to complain that they were not entitled to 
keep registers of civil status. The Church of Scotland com­
plained, and the Methodist Church complained, and the Baptist 
Church, and so on, and they all had extended to them the right 
which was given by the statute of 1705, to the Catholic Church 
and to the Anglican Church, of keeping registers of civil status.
Now if it were so that the Jews could only celebrate marriages 
lie tween Jews, and the Quakers between Quakers, and the Pres­
byterians between Presbyterians, and the Methodists liefween 
Methodists, then there would lie no officer competent for the 
celebration of marriages between unbelievers, or Buddhists, or 
even the people of the Orthodox Creek Church, or in the ease 
of these numerous immigrants who are coming to our shores 
every day. I do not think anybody has ever * the
validity of the marriages of these persons. My learned friends 
on the other side would have to go to the length of arguing that 
there is no officer of civil status to celebrate the marriage of 
these people, if they restrict the power of each .to
the members of his own congregation. There is no greater rea­
son for doing that in one case more than in the other, apart
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CAN. from the provisions of article 127 which have been discussed, ami
ÿ' (. apart from the two statutes which restrict tlic powers of the
1912 Quakers and of the Jews. If you arc going to restrict any of
— these functionaries, you must restrict them all in the same way.

Marri a,n There is no halting place, and you must come to the conclusion
Laws. that a large proportion of our present population in the large
---- cities is under the absolute disability or incapacity of getting

r gum ont ]awfu||y married at all.

Now, my Lords, I come to the consideration of article 127. 
It is contended, on the part of my adversaries (and it lias been 
held in the eases which have been decided in accordance with 
that view) that whatever may be the jurisdiction of the func­
tionaries enumerated in article 129—other than those of the 
Roman Catholic religion, in the case of Catholics at least, by rea­
son of article 127—there is an impediment which prevents 
Catholics from being validly married by any other than their 
parish priest or a priest delegated by the parish priest or by the 
bishop. I am dealing with the meaning of the word “impedi­
ment*1 in article 127. May I point out incidentally, that, if it 
be true that what is called clandestinity is an impediment in 
the proper sense of the term, the bill can hardly lie said to hr 

ultra vins of the Parliament, because, in so far as impediments 
to marriage are concerned, the legislative jurisdiction of Par­
liament clearly extends to all matters of that kind. It extends 
on the subject of marriage to the capacity to contract marriage, 
to the impediments to marriage, and to all that goes to constitute 
a valid marriage, except the solemnization. Now, if it is true 
that what is called clandestinity is an impediment in the proper 
sense of the term, then the object of the bill is really to affect and 
amend article 127, by declaring that no matter what the religion 
of the parties or of the officiating clergyman may be, that will 
not prevent the validity of a marriage, otherwise regular, under 
the provisions of the law of the province. Now. is it not clear 
that that bill lias for its object the removal of that impediment 
and the mollification of article 127 if that article creates any such 
impediment as is contended! I would submit that it does not 
create such an impediment, because I think it is a misuse of the 
word “impediment” to apply it to the competency of the officer 
who is alsiut to celebrate the marriage. It seems to me that the 
only proper meaning of the word impediment, and more par 
ticularly its meaning in article 127, must lie an impediment <•! 
the same nature ns those enumerated in the chapter. The whole 
chapter in which that article is found is called: “Of the quali­
ties and conditions necessary for contracting marriage.” These 
are the qualities and conditions in the parties themselves, and 
the next chapter deals with the competency of the officer for the 
celebration of that marriage. I submit that it is a subversion of
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all correct ideas, to say that the invompetency of a eivil officer 
constitutes an impediment to marriage. If it is an impediment 
to marriage in the sense of article 1211, I do not set- how my 
learned friends on the other side can escape from the conclu­
sion that the bill is infra vires of Parliament because Parliament 
van unquestionably repeal article 127. It can remove all these 
impediments, it can say what shall lie the natural impediments 
to a marriage, and upon the theory that it is an impediment, 
called the impediment of clandestinity, then the object of that 
hill is to remove that impediment and it does accomplish that 
purpose if you consider clandestinity to he in the nature of an 
impediment. 1 do not want to elaborate this. I refer your 
Lordships to the consignants of the judgment of Mr. Justice 
('harhonnonu in Hebert v. ('lon&tre, Ü D.L.lt. 411, 41 Que. K.C. 
249. where your Lordships will find the whole subject discussed 
with great lucidity and force. 1 do not think I could add any­
thing to what Mr. Justice Charbonneau says.

The judgment of Mr. Justice Jette in Laramie v. Leans, 25 
L.C. Jur. 261, is one of the most interesting on the whole 
subject because it reproduces what may be called the historical 
argument, and I desire to say a word about that point without 
anticipating too much what may he advanced on that head by 
my adversaries. Rut I do understand the proposition as laid 
down by Mr. Justice Jette to he somewhat like this: He says at 
the time of the conquest there was in England an exclusive juris­
diction on behalf of the Anglican clergy, and there was in 
France the same exclusive jurisdiction on the part of the Roman 
Catholic priesthood, to celebrate marriage; they were each ex­
clusive, they recognized no other authority for celebration of 
marriage. Now. at the time of the capitulation there was nothing 
said in the articles of capitulation which could affect that situa­
tion. nor indeed, I submit, is there anything in the Quebec Act 
of 1774 or in the Constitutional Act of 1791, and it was not 
until the statutes began to he passed with reference to the keep­
ing of registers of civil status that we find the subject is dealt 
with at all, and Mr. Justice Jette puts this question—he says: 
“What was the effect of the conquest upon this state of things?” 
lie says you had a jurisdiction claimed by the Anglican clergy­
men on the one hand and an exclusive jurisdiction claimed by 
the Roman Catholic clergy on the other, and his presumption 
is that by the very force of things each claimed exclusive juris­
diction as to its own congregation. Now, I am quite unable to 
follow that line of argument. It may bo the fault of my logic, 
hut it seems to me that if there was going to lie any result pro­
duced by the juxtaposition of these two conflicting powers it 
would mean that they would have concurrent powers as to the 
celebration of all marriages, or else there came about the pre-

CAM.

s. c.
1912

M ARRIAOK

Argument



Dominion Law Hworts. 16 D.L.R.(>16

CAN.

S.C.
1012

Mabmiaob

Argument

dominance of one over the other. If we take the view of Chief 
Justice Sewell in the ease of Ex parte Spratt, Stu. K.lt. 90, that 
this was a function of the State which came from the Crown, 
we can hardly escape the conclusion that the right to celebrate 
marriage and to give authenticity to registers derived from the 
Crown became vested in the clergy of the conquering nation at 
the time of cession. We find this opinion expressed by him 
in this case of Ex parte 8pratt, Stu. K.B. 90, at page 95.

It was held in that ease that a dissenter was not 
in the terms of the Act of 1795 and it was further held that the 
exercise of this office depended upon the Crown. If that is 
good law—and the authorities he cited are very strong on that 
point—then the effect of the conquest was to confer to the 
Anglican Church the sole authority for the celebration of mar­
riages. It is clearly suggested, and even held expresssly in 
that ease, that the source of authority must he from the Crown. 
However, what I am submitting is that the deduction drawn by 
Mr. Justice Jette in Laramér v. Evans, 25 L.C. Jur. 261, is not 
a proper deduction if you consider the legal effect of the con­
quest. I submit that as a matter of logic and inference you can 
not come to the conclusion that Mr. Justice Jette does, that each 
church preserves its rights and functions and jurisdiction but 
only within its own sphere. If you admitted they were both ex­
clusive of everything else, how could you come to the conclusion 
that they were restricted to their own parish or their own flock 
after the conquest! I cannot foil >w that reasoning at all. 
Therefore, my submission is that that historical argument docs 
not advance you one bit.

The Anglican parochial organization was established almost 
immediately after the treaty.

In 1795, shortly after the conquest, an Act was passed for 
the keeping of registers of civil status by ministers of that 
church. The curious thing is that these marriages were not 
confined to the Roman Catholic Church nor to the Anglican 
Church, for we find that justices of the peace were celebrating 
marriages then, and without the slightest apparent authority. 
1 have never been able to find authority for the celebration of 
marriages by justices of the peace at that time, or since for that 
matter. 1 am told, I do not know that it is true, that the 
United Umpire Loyalists who came hack to this country after a 
sojourn of some length in the United States had got accustomed 
to marriages before justices of the peace and that they imagined, 
wrongly imagined I should think, that our justices of the peace 
had the same power and jurisdiction and that thut accounted for 
the celebration of these marriages by justices of the peace.

The Act 44 (leo. III. ch. 2 provided that all marriages solemn­
ized since the 30th of September, 1779, by any minister of the

42
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('hureh of Scotland or by any person reputed to he a minister CAN- 
of the Church of Scotland, or by any Protestant dissenting min- s
ister, or by any person reputed to be a Protestant dissenting i»v>
minister, or by any justice of the peace, shall he held to be valid ----
in law, and 1 Geo. IXr. eh. 19 validated similar marriages in xiÀkiuuik 
Gaspé. Laws.

My Lords, the only additional reference I desire to make to Argument 
the law before the Code is to two or three of the statutes relat­
ing to marriages celebrated by dissenters.

My submission is that these statutes, which conferred the 
power to keep registers of civil status by necessary implication 
confer the power to marry. None of these persons who were per­
mitted to keep registers of civil status were authorized to cele­
brate marriages, but these Acts have always been construed as 
authority to celebrate marriages in consequence of their being 
authorized to keep marriage registers.

There seems to lut nothing before the Code which directly 
conferred competence on officers of civil status to celebrate 
marriages, with one exception. I may be wrong as to t! at. and 
perhaps my learned friends have discovered some other statute, 
but 1 have only discovered one and that is the one referring to 
the ministers of the Church of Scotland. It uses language dif­
ferent from the language of the other statutes which merely 
authorized the keeping of registers of civil status and it is the 
only instance 1 find as to the dissenting ministers.

This is the authority that is given:—
Ik* it therefore further enacted by the authority afore-aid, that all 

marriages whieli have heretofore been or shall hereafter In* celebrated 
by minister# or clergymen of, or in communion with the t'liureh «if 
Scotland, have Ikvii and shall In* h«*ld to In* l«*gal ami valid to all 
intent# and purpose# whataoever, anything in the said Act** or in any 
other Act to the contrary notwithstanding: 7 Cleo. IV. eh. •» (L.C.),

The inference from that is that it was taken for granted 
that the Anglicans and the Catholics could celebrate marriages, 
and it seems to have been taken for granted also that justices of 
the peace could celebrate marriages. It does not shew that there 
was any lawful authority for doing that, but it shews that that 
xvas the state of the practice. Now, it is quite possible that in 
so far as the celebration of marriage by the priest or by an 
Anglican clergyman is concerned it resulted necessarily from tin* 
effect of the cession. That is quite possible, but what I say is 
that there is no legislative authority at any time given to them, 
before the Code, either to Anglicans or to Roman Catholic 
priests. At all events I cannot find any. although, perhaps, my 
learned friends may have discovered something that has escaped 
my notice. This is the only statute which, lx*fore the Code, ap­
pears to confer power to celebrate marriage.
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It has been suggested that the llardwicke Act was intro­
duced into Canada and persisted in notwithstanding the Quebec 
Act. It seems to me that, so far as the law of marriage was con­
cerned, the introduction of the French law—the law of Canada 
—by the terms of the cession and the Quebec Act, would pru 
tanto repeal any provisions of Lord llardwicke’s Act that were 
applicable otherwise to the colonies. Your Lordships will re­
member that the free exercise of the Catholic religion was 
always subject to the King’s supremacy. You have to read all 
these things together, it makes up a very perplexing situation, 
and all I can say is that the inhabitants of Lower Canada at the 
time took it for granted that the Anglican clergymen could cele­
brate marriages and that portions of the Catholic clergy could 
celebrate marriages, and they even seemed to believe that jus­
tices of the peace could do the same. That being the case, the 
first Act that was passed relating to marriages of Catholics and 
Protestants was the Act of 1795.

As to the common law right of justices to celebrate marriages, 
how could it persist, and how could the jurisdiction of the jus­
tices of the peace continue after the Quebec Act, which intro­
duced the law of France into the Province of Quebec. The only 
limitation 1 would suggest would be this : That if you regard the 
authority to celebrate marriages as Chief Justice Sewell re­
garded it, as a function which derives its authority from the 
State, then, of course, the effect of the cession would be to abolish 
all the authorities that emanated from the French Government, 
and the source of all authority in that respect would then be 
in the King of England, and that would require new commis­
sions, new instructions, and new authorities. 1 have always 
thought that this Act of 1795 was intended to confer the power 
to celebrate marriage because it is impliedly contained in the 
power to keep registers of marriages and to enter therein all 
marriages celebrated by the clergymen. If that is not so, how 
could you construe the subsequent legislation in regard to the 
dissenters, which, with the single exception of the one relating 
to the clergy of the Church of Scotland, did not confer power 
to celebrate marriages at all, hut simply conferred power to keep 
registers, and put them all under the general Act of 1795. Is it 
not clear that the meaning of the Legislature at that time must 
have been to confer upon those dissenters (who certainly did 
not have any power to celebrate marriages by any tradition or 
any antecedent authority) the power to celebrate marriages by 
giving them the authority to keep registers of civil status! That 
would lie my construction of that statute, or otherwise you 
would have come to the conclusion that, until the Code, all these 
dissenters for whom all this special legislation was passed really 
could not celebrate marriage at all ; they could keep registers,
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but they must have some other authority outside the statutes to 
celebrate marriages. That seems to he inconeeivable and it seems 
t«» me we must construe that legislation as by necessary implica­
tion conferring the power to marry.

I wish to refer to two more statutes which are mentioned by 
my learned friends on the other side. One of them, 9 & 10 
(leo. IV. ch. 75 (L.C.), relates to the Jews. My learned friends 
were not quite right in their statement about this, because, while 
it is true there is a restriction, it does not appear to me, under 
the words of the Act, to lie a restriction as to their power to 
celebrate marriage. The Act (sec. 7) says: Every Jewish minis­
ter is to keep “a register in duplicate of all marriages and burials 
performed by him, and of all births which he may be required 
to record in such register by any person professing the Jewish 
religion.” It is manifest that the Jews did not celebrate bap­
tism, but they did celebrate marriages and they did officiate 
at burials, and their power does not seem to lie restricted as to 
marriage or as to burials. Hut it is restricted as to the ease of 
births which are presented to them to be recorded. I do not 
know whether that was really the intention of the legislation, 
possibly they expressed themselves badly, because 1 do know 
that in England the acts relating to Jews restricted their power 
to marriages within their own congregation. 1 say that this 
Act has not, in terms, done it. The only other statute of this 
kind to which I will refer, is that respecting the Quakers, 2.'$ 
Viet. ch. 11 (Can.). The restriction in this Act is not quite so 
extensive as my learned friends on the other side contend, but 
it does say:—

1. All marriage* heretofore Holenmized in Lower Canada according 
to the rite*, u*nge* and cu*tom* of the Religion* Society of Friend*, 
commonly culled Quaker*, and all marriage* hercifter to 1** solemnized 
in Lower Canada. Iietwccn per*on* profc**ing the Faith of the *aid 
Religion* Society of Friend*, commonly called Quaker*, or of whom 
one may belong to that denomination, whall l»e held, and are hereby 
declared to be valid to all intent* and purpose* whatsoever.

I say this special legislation was due to the fact that the 
(junkers did not appear to have any ministers over their congre­
gation. They are a society who are very much impressed with 
the personal equality of all members of the congregation, and 
they refuse to elect or to recognize any one at their head, and 
consequently it was in the nature of things that a separate 
legislative provision should be made for the Society of Friends. 
With these exceptions, and to the extent of these exceptions, all 
the legislation appears to be directed to authorizing dissenting 
congregations to keep registers of civil status, but never in terms, 
except in the one case of the Church of Scotland, authorizing 
them to marry.
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There is just one other observation I wish to make before 
I leave this part of my subject, and that is that it is a very 
doubtful question whether article 127, if it be relied on, creates 
a nullity of marriages celebrated in contra version of the terms 
of that article. It may be—and I suggest this is a very reason­
able construction of the language of that article—that, while it 
recognizes the religious impediments established in the different 
communities of Christians, it merely leaves the contravening 
parties to the penalties which may be imposed by their respec­
tive churches. The article simply says that the other impedi­
ments recognized according to the different religious persua­
sions, as resulting from relationship or affinity or from other 
causes, remains subject to the rules hitherto followed in the dif­
ferent churches and religious communities; the right likewise to 
grant dispensation from such impediments, appertains, as here­
tofore, to those who had hitherto enjoyed them. If you compare 
that article with article 152 which enumerates the nullities re­
sulting from a violation of the articles of the Code, you will find 
that any marriage contracted in contravention of articles 124. 
125, 12G, may be contested either by the parties themselves or by 
any of those having an interest therein. Rut, nowhere in the 
Code is it said that a marriage celebrated in contravention of 
article 127 of the Code can be set aside. No nullity is pro­
nounce 1 by the Code as to that, and you cannot infer it from 
the lai mge of 127 which simply says that the impediments 
recogniz d in the different religious communities remain sub­
ject to the rules which have hitherto prevailed. Nowhere do 
you find any article in the Code annulling such marriages. If 
that lie the case, then all the force of the argument derived 
from the application of article 127, as establishing an impedi­
ment to clandestinity, disappears. That is a part of the argu­
ment, which I have already had the honour to submit, that it is 
not an impediment within the meaning of article 127.

Now, my Lords, I pass on to the second branch of the ques­
tion which I shall deal with very briefly, because a great deal 
of what has been said on sub-question (a) applies to sub-ques­
tion (b) necessarily, these two overlap.

Now, this question says :—
2. Does the law of the Province of Quclicc render null ami void, 

unless contracted lie fore a Roman Catholic priest, a marriage that 
would otherwise be legally binding, which takes place in such province; 

(ft) between two jiersons, one of whom, only, is a Roman Catholic.

My submission is briefly this; by the terras of article 12!) all 
priests, rectors, ministers and other officers authorized by law to 
keep registers of civil status are competent to solemnize marri­
age. The construction which is put on this article by my adver­
saries is that the jurisdiction of each of these enumerated officers

—
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of civil status is restricted to a certain class of persons. As I 
understand them, they contend that a Roman Catholic priest is 
authorized to celebrate marriages between Roman Catholics, and 
that Protestant ministers are authorized to celebrate marriages 
is-tween Protestants, and that that results from the cession and 
from the delimitation of powers which necessarily resulted, f 
understand that to be the contention of my adversaries. It is 
the theory which is propounded by Mr. Justice Jette in Laramie 
v. Ewns, 25 L.C. Jur. 2(>1. He says that at the time of the 
cessim there were these two mutually exclusive jurisdictions 
and that the result of their juxtaposition, without any legisla­
tion at all on the subject, was necessarily to render them com­
petent each within its own sphere.

The question is: what is the limit of the jurisdiction of these 
functionaries; and is there any limitationT Of course, if you 
impose limitation in one case, there is no reason for not imposing 
it in the other. IIow could you say that, in the case of all these 
enabling Acts, these various persons who are authorized to keep 
registers of civil status, and in the case of ministers of the 
Church of Scotland, who are authorized to celebrate marriages 
—how could you say there is any restriction f The Act giving 
power to the ministers of the Church of Scotland says that all 
marriages celebrated by them shall be valid hereafter. That is 
not qualified by any restriction of any kind, it is not to be 
supposed that the ministers of the Church of Scotland were given 
any authority less than that which was vested in the clergymen 
of the Anglican Church; it could not have been supposed that 
greater authority was given to them. My submission is. that 
there is no restriction, but my friends on the other side say there 
is some necessary restriction upon all these functionaries to cele­
brate marriage within their own parishes and among persons 
of their own flock. They do not admit in their factum but they 
will probably admit in their argument that that extends further 
than their own flock, and these functionaries have the authority 
to marry, providing one of the parties applying to lie married 
is of their flock.
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Now, where is the law for making that distinction? IIow can 
you find such a distinction in any of the legislation before the 
Code; where can you find it in the Code? The whole historical 
argument, as I understand it, goes to this: that the jurisdiction 
of each of these functionaries is exclusive and restricted, but 
where do you find any suggestion as to that in any law upon 
the subject? And the neeessarv result of that theory would 1h\ 
it seems to me, that in order to celebrate a mixed marriage, as it 
is commonly called, it would require the presence of two offici­
ating clergymen and by the very nature of things each would 
be without jurisdiction in the parish of the other. Suppose, the
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two parties, the Roman Catholic and the Protestant, belonged 
to different parishes,—what would m ? We will take, for 
simplicity’s sake, the ease of an Anglican where there is a 
parochial division, living in one parish, and a Catholic living in 
another parish,—how are you going to get concurrent action on 
the part of the clergyman and the priest? The clergyman has 
no jurisdiction in the parish of the priest and, vice versa, the 
priest has no jurisdiction in the domicile of the other. It seems 
to lie a rcductio ad absurdum to say that two ministers could 
by joint operation validly effect one marriage. Where do you 
find any authority for saying that the priest has any authority 
to marry beyond his own flock ; or that the Anglican minister 
has any authority to go outside his own congregation ; unless you 
adopt the prefectly plain and natural meaning of article 1211 
that there is no restriction whatsoever. To go a step further, 
bow can you celebrate a marriage between a Christian and a 
Chinaman ; by what possible combination of officers of civil 
status can you validly effect such a marriage ; how could 
you validly effect a marriage between two unbelievers who 
have no parish and belong to no religious community ; how 
could you marry two Chinese or Hindus or Turks; and we have 
all of these people in our midst. If you say that there is a 
restriction there according to the historical argument that is 
mode, which confines the power of each to his own congregation, 
you are disfranchising, so to speak, this large part of our popu­
lation, because you will see that there is no officer of civil status 
competent to marry them. I am only using this argument to 
shew the improbability of our codifiers having, at the end of 
article 129, intended to create any such ridiculous restriction as 
that, which would make it impossible for a large proportion of 
our population in the large cities to get married at all.

Now, I submit it is contrary to reason and to common sense 
to adopt such a construction of article 129. In so far as the 
construction of that article is concerned, even if the commis­
sioners supposed that they were reproducing the disabilities of 
the old law, the question is not what they intended to do but 
what they have done by that language. I submit that they have 
in the clearest manner established the power to celebrate mar 
riage without any of the restrictions which may have existed 
prior to the Code. I cannot find any law which gives the author­
ity for the celebration of a mixed marriage, either by a Catholic 
priest or by a Protestant minister, unless you adopt my construc­
tion of the Code, and of all the previous statutes, that the power 
to celebrate marriage is not restricted to any particular com­
munity of Christians or of citizens, and that any persons author­
ized to marry can marry generally, unless, as in the case of 
the (juakers. there is a restriction, and that exception proves the

4
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rule, and it was a necessary restriction in the case of the Quakers 
because they do not have any minister, and people would not go 
to them to get married unless they were members of the Society 
of Friends and joined the congregation. Marriage was cele­
brated among the Quakers by the consorts getting up in the 
middle of the congregation and saying they took each other for 
man and wife, and there was no priest or minister involved in 
it. There was no official of any kind, and as soon as they were 
put under the operation of the Act of 1705 they had to have a 
registry officer and keep a register of civil status. But there was 
no one who performed the marriage. That officer attended as a 
member of the congregation, and, as I say, there was this re­
striction necessary in the case of the Quakers because of the 
peculiar constitution of their religious society. I wish to give 
your lordships one more reference upon the construction of the 
('ode, and I wish to refer to the Canadian Pacific Kaihcag Co. v. 
llobimon, 19 Can. 8.C.R. 292; [18921 A.C. 481. And 1 wish to 
add the ease of The Bank of England v. VagUano liras., [1891] 
A.C. 107. This is an English case, decided in the Privy Council. 
J refer to the judgment of Lord Macnaghten, in Norcndra Xalli 
Sicar v. Kamalbasini Dasi, 23 Indian Appeals 18, at p. 26. It 
re-affirmed the rule which was laid down by Lord Ilerschell in 
The Bank of England v. VagUano Bros, [1891] A.C. 107, and 
applied it to the Indian Succession Act; it entirely approves 
of the principle that was laid down in that case.

In regard to mixed marriages, as the Chief Justice has 
pointed out, the question has not been raised in any judicial 
proceeding, and I am not aware it is a matter of doubt in our 
province, and so there is no grievance or anything of that kind 
that requires to be redressed. I am bound to say that. But 
I do consider that the argument upon that question is of the 
highest value in assisting you to interpret article 129, because I 
think, when you reflect over the question of a mixed marriage, 
you must come to the conclusion, my Lords, that it is the reductio 
a<l absurdum of the historical argument. It seems to me to lead 
to consequences which are repugnant to reason and to a proper 
interpretation of article 129. As to its being a question of 
moment in our province it is not so far as 1 know.
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Mignault, K.C.:—My Lords, I do not think, especially at 
this late stage, that there can be any doubt as to the construc­
tion which should he put on the Civil Code of Lower Canada, 
and more especially as to the canons of construction which 
apply. The question has come up in its general form through 
some remarks made by my learned friend, Mr. Lafleur, both in 
his factum and in his argument. I conceive that it is beyond 
question that the Civil Code is mainly declaratory of the law 
as it existed in 1866.
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they thought proper to suggest an amendment it should he indi­
cated as an amendment suggested. My main purpose in refer­
ring to this is to state that our Civil (’ode is mainly declaratory

Argument of the existing law. It is not a new law; it is not a law like the 
Hills of Exchange Act in England, which, in some ways, may 
have been n codification, but 1 think was not so in many respects. 
I am speaking with all due deference, because I am not as 
familiar with that as 1 am with our own laws. Hut 1 take it 
that in the case of the Hills of Exchange Act there were many, 
—what I may call reforms,—which were effected by the new 
legislation. I think that is beyond question. I think that cer­
tainly my learned friends will not disagree with me that, mainly, 
the Civil Code of the Province of Quebec is declaratory of the 
existing law. It is in no wise—or if it is I humbly confess that I 
have not grasped its meaning—an ordinary statute; it is a body 
of laws; it is a concise expression of the entire system comprising 
the whole law of the province as mainly derived from the 
Coutume de Paris and from several of the old ordinances with 
the additions which came from certain customs. So that our 
Civil Code, when construed, must he considered in the light of 
a declaratory law.

We have the reports of the codifiers to guide us. My learned 
friend in his factum objects to the use of these reports and he
cites certain........... opinions where it has been suggested that
it was not proper to refer to reports. There have been Royal 
Commissions and these Royal Commissions recommended a 
change in the law and Judges have sometimes, and I think in 
some instances very properly, refused to be controlled by the 
report of the commissioners in construing a law. Hut between 
our ease and those cases, I submit, there is no parity whatever. 
Our Courts have lieen in the habit, rightly or wrongly, and I 
think rightly, of referring to the reports of the codifiers, ami 
their Lordships of the Privy Council have also referred to them 
in the ease of Symcs v. Cuvillier, 5 App. Cas. 138, at p. 158. In 
that ease they referred to them on the question as to the old law 
and they said that the reports of the codifiers were to
the very greatest weight, the greatest respect, hut were not to be 
considered as judicial utterances. Hut. for purposes of com­
parison. and that is my point, they have always been considered 
by our Courts as throwing light on the meaning of the articles 
of the Code. They have 1m*cii incidentally cited in such cases; 
they have been cited by your Lordships, they have lieen cited by 
every Court, and on this point specially is it necessary to refer 
to them because I will shew to your Lordships that article 1211
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is not clear, as has been stated, by my learned friend ; that there CAN. 
are very serions limitations, and that, considering the whole s
subject, it raises questions of construction in which certainly 1912
your ’ ( can be aided by reference to the codifiers' re- ----
ports. We have certain rules which have plainly been applied m \kiuagf 
in the construction of our Code as well as in the construction of laws.
the French Code. As the Chief Justice has pointed out. Laurent ----
has always been a source of authority as to the meaning of the ArKum<‘nt 
law in France. These reports have always been referred to be­
fore our Courts, and I am not aware that the practice of refer­
ring to these interpretations has ever been considered as worthy 
of reprobation. I may say, further, that we have distinct rules 
in our Code covering construction, which are mainly taken from 
the French Code. I refer to the familiar rule laid down by 
article 1020 of the Civil Code which refers to the construction of 
contracts but which equally applies to the construction of any 
statute. Article 1020 says :—

1020. However general the terms may lie in which a contract is ex­
pressed, they extend only to the things concerning which it appears 
that the parties intended to contract.

1 say that rule applies to the construction of a statute and 
1 find laid down in Beal on Legal Interpretation, 2nd edition,
1908, page 311, under the title of Restriction of Language, the 
following utterance of Lord Ilerschell :—

It cannot, 1 think, In* denied that for the purpose of construing any 
enactment it is right to look not only at the provision immediately 
under construction, hut at any that is found in connection with it, 
which may throw light upon it. and alTord an Indication that general 
words employed in it were not intended to lie applied without some 
limitation: Cos v. Hakca, 15 App. Cas. 50(1, at p. 520

My learned friend, Mr. Lafleur, to some extent has, so to say, 
isolated article 129, his argument living that there is no re­
striction whatever in the terms of article 129, and consequently, 
that it is to be given the widest application. 1 propose to con­
sider article 129—1 think 1 am right in doing so—in connection 
with all the provisions of the law covering both marriages and 
the case of registers of civil status, the two subjects being 
branches of the one general ‘ et. Article 129 is in the follow­
ing terms; and paragraph 1, which 1 will consider now, reads:—

121). All priest a, rectors, ministers and other officers authorized by 
law to keep registers of acts of civil status are competent to solemnize 
marriage.

My learned friend says there can lu» no doubt about the 
meaning of this, that it is a general provision to which is to he 
given the widest possible effect. I have to contest that doctrine 
in regard to article 129 ; I think it cannot be given general effect 
according to its terms. I have to suggest, first, one limitation as
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to which, to my mind, there can he no doubt, and that is in re­
spect to the words: “and other officers authorized by law to keep 
registers of civil status.” My submission is that these general 
words must be restricted so as to extend merely to officers of 
the same category as priests, rectors, and ministers. Otherwise. 
I submit, that superiors of religious communities would have tie- 
right, according to the contention of my learned friend, to sol­
emnize marriage. Mr. Lafleur says that all superiors of religious 
communities are not authorized to keep registers of civil status, 
but that is not what article 129 says. Article 129. if you giv< 
it general effect, says, “all officers authorized by law to kei-n 
registers of acts of civil status,” and that according to its gen 
oral meaning would mean any act of civil status. Consequently, 
if you give general effect to article 129 it is undoubted that 
superiors of religious communities are authorized to keep acts of 
civil status; acts of religious profession, which are acts of civil 
status. Consequently, here is one indication that the terms of 
article 129 cannot he followed and so we must begin to look at 
it with that notable restriction.

Now, there is a second restriction to the general meaning of 
article 129 and it is a most important one. Are priests, rectors 
and ministers competent to solemnize marriage whether or tint 
they are authorized to keep registers of civil status? If general 
effect be given to article 129 the affirmative might he predicted. 
1 submit that it is evident, by all the provisions of this law, that 
here again we must restrict article 129 to priests, rectors, and 
ministers who are authorized to keep registers of civil status. 
This being granted, then there is the further limitation that 
priests, rectors and ministers are competent to solemnize mar­
riage only in those places where they are authorized to keep 
registers of civil status, because» elsewhere they have not that 
authority, and, consequently, priests, rectors and ministers can 
only solemnize marriage where they are authorized to keep 
registers of civil status. Then we come to article 63 of the 
Code.

I desire to point out to your Lordships that the canons of 
construction which my learned friend, Mr. Lafleur, would apph 
to the interpretation of article 129 cannot apply because they omit 
material provisions which require to be applied in the const ra­
tion of this particular law. We have article 536 and my learned 
friend, Mr. Lafleur. practically admitted that he could not sa 
what officers it applied to. Now, I say, that by article 63 and as 
a general rule marriage must be solemnized at the place of 
domicile of one or other of the parties, but here is an article 
which requires construction. This law is not so clear as has 
been stated. Article 63 says:—

61. Th«* marriage is «oleumiml at the place of the domicile of < lie
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or other of the partie*. If solemnized elsewhere, tin* |>erson otliciating CAN. 
i* obliged to verify and ascertain the identity of the partie*.
My learned friend, Mr. Lafieur, says that marriage can Ik? 1912

celebrated anywhere, and consequently the first part of article ----
63 is useless. 1 say that the first part of article 63 lays down mvbhuoe 
the general rule, and that the reference to marriage being eele- Laws.
bratetl elsewhere in the second part of the paragraph refers to ----
exceptional eases. But it is evident that, between us, article 63 rglunen 
must Ik* construed and consequently we have an indication which 
I submit to your Lordships as having, in my humble opinion, 
very great force. Therefore, this article requires construction, 
and I will shew your Lordships that article 1*211 requires construc­
tion, when combined, as it must be combined, with another article 
of the Code. Article 63 indicates that, as a general rule, marri­
age must—I use the word must—be solemnized at the place of 
domicile of one or other of the parties. I have been at some pains 
to verify this, and I have referred to the authorities cited by the 
codifiers, but have derived no light from that.

Article 63 says that tin* marriage is solemnized at the domi­
cile of one or other of the parties, but according to the old law, 
as laid down by Pothier, the marriage should be celebrated 
where the bride lives, but with the permission of the parish priest 
< i‘ the domicile of the bride the marriage could be celebrated 
at the domicile of the husband. That is what was laid down.
But, under article 63, the marriage could be solemnized in the 1 

place of the domicle of either party.
The second part of the article says:—

If MilcmnizcU elsewhere the person officiating i* obliged to verify 
nml uncertain the identity of the parties.
I think we can help ourselves in construing that portion of 

article 63 by reference to article 132 which uses practically the 
same phraseology. Article 132 of the Civil Code says:—

132. If their la*t domicile Ik* out of Lower ('iinndM. nml the pub­
lications have not been made there, the nlfWr who, in that cane, 
solemnize* the marriage is Imund to ««certain that there i* no legal 
ini|H*diment between the parties.
Your Lordships will notice that the language of the two is 

very similar. In article 63 it is stated that if solemnized else­
where the person officiating is obliged to verify and ascertain 
the identity of the parties, and iti article 132 it is said that the 
officer who solemnizes the marriage is bound to ascertain if 
there is no legal impediment between the parties. I would take 
the case mentioned in article 132 as being one of the exceptional 
cases to which the latter part of article 63 refers. There is an­
other case in point. Under canon law, it was a vexed question as 
to where vagrants, who had no domicile at all, could be married.
It was conceded that they could marry, but the question arose 
as to whether they should go to the parish priest of their domi-
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the Council of Trent, that they could marry anywhere, hut be­
fore marrying them the priest was hound to ask the permission 
of the ordinary, that is to say, of the bishop, and also to make

Argument
an inquiry in order to discover whether there was any impedi­
ment between the parties. I would refer your Ivordships, on 
this question of the marriage of vagrants, to Esmein, Le Mari­
age en Droit Canonique. I submit to your Lordships that this 
case of vagrants is one of the things to which the exception in 
article 63 would apply. I know of no other ease and I would 
say that outside of these exceptional eases, unless you deprive 
of any effect the first part of article 63, marriage must he cele­
brated at the place of residence of one of the parties.

With regard to Roman Catholics, “place of residence” un­
doubtedly it is the parish -, with regard to other religions 1 am 
possibly not sufficiently informed to state. Article 63 was con­
sidered by this Court and by the Privy Council in the case of 
Wadsworth v. MacMullen, 14 App. Cas. 631, and as I understand 
the decision it was stated that article 63 referred to residence 
and not necessarily to domicile.

I am not prepared to say with regard to other religious con­
gregations, hut I believe in the case of the Anglican Church 
there is a parochial organization. I am not aware whether a 
parochial organization, that is to say, a distinct territory, ex­
ists for the ministers of other religions, hut in the statutes which 
we have printed, there is some reference to a “circuit.”

T1 re is article 133 which reads :—
133. If the parties, or either of them. Ik*, in so fur ns regards this 
iirringe. under the authority of others, the banns must also he pub- 

idled at the place of domicile of those under whose power such 
parties are.

The point I am making, and from which I have somewhat 
wandered, is. that article 63 lays down the general rule and that 
in consequence of this rule article 129 must receive no limitation, 
and as it would only apply to the priest, rector or the minister 
of the domicile of the parties, no other could, without the per­
mission of the parish priest or rector of the parties, solemnize 
marriage either at the domicile of the parties, because they are 
not there authorized to keep registers of civil status, or else­
where, because, as a rule the marriage must be solemnized at the 
domicile of the parties. Ce , 1 say we have no limit­
ation to the terms of article 129. There is another article of the 
Code, which 1 think your Lordships should consider in connec­
tion with the construction of article 129. I refer to the second 
paragraph of article 44. Article 129, as we know, authorizes

5535
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priests, rectors, ministers and other officers, authorized by law CAN- 
to keep registers of acts of civil status as competent to solemnize s 
marriage, and the second paragraph of article 44 says :— jojj

in the case of Roman Catholic churches private chapels or missions, ^
they are kept by any priest nutliorlaed by competent ecclesiastical Marriage 
authority to celebrate marriages or administer baptism and perform Laws. 
the rites of burial. ------

Argu men i
On the one hand, according to article 129, priests who are 

authorized by law to keep registers of acts of civil status are 
competent to solemnize marriage; on the other hand, by the 
second paragraph of article 44. Roman Catholic priests who are 
authorized by competent ecclesiastical authority to celebrate 
marriage are authorized to keep registers. The juxtaposition of 
the two articles shews this: that because priests are authorized 
by competent ecclesiastical authority to solemnize marriage, they 
are by the civil law authorized to keep registers, and because 
they are authorized to keep registers according to article 129 
they are declared competent to solemnize marriage. I submit to 
your Lordships that these two articles must be considered to­
gether, and it is perfectly obvious, that in view of these articles 
the wide construction claimed for article 129 is impossible with 
regard to Homan Catholic priests. My learned friend states in 
his factum that there is no distinction between Roman Catholics 
and non-Catholies in article 129, whereas he concedes a sharp 
distinction between Roman Catholics and other religions under 
articles 42, 49, and 44. But I take it, my Lords, that so far as 
Roman Catholics are concerned, articles 129 and 44 must be read 
together. I am referring to what my learned friend says in his 
factum. lie says:—

Articles 128 and 121) are in sharp contrast in this respect to articles 
44. 40. 53ft, 59a, which refer expressly to the Roman Catholic church 
and distinguish between its priests or members and those of other 
religions.

My point is that, so far as the Roman Catholics are concerned, 
articles 128 and 129 and 11 must be read together, because arti­
cle 129 says that all priests who are authorized by law to keep 
registers of acts of civil status are competent to celebrate marri­
age and, when we inquire who are the priests who are authorized 
by law to keep registers of acts of civil status, we find the an­
swer in the second paragraph of article 44, that they are those 
priests who are authorized by the competent religious authorities 
to solemnize marriage. Consequently, I submit that the title of 
the priest is the authorization given him by the " 1 am
referring to nothing else now than the provisions of the Civil 
Code, and it is because he is authorized by the bishop to solem­
nize marriage that he is authorized by the law to keep registers, 
and it is because he is authorized to keep registers that he is

0



Dominion Law R worts. 16 D.L.R<;:to

CAN.

H.C.
11)12

Makrkob

Argument

declared competent to solemnize marriage. It is not claimed 
to give him tlie power, it is said lie is competent to solemnize 
marriage, and. consequently, I say that the title of the priest is 
the authorization of the competent ecclesiastical authority, su 
that in the final analysis, according to these articles of the Civil 
Code, the priest derives his authority, his right to solemnize 
marriage, from the authorization of the bishop. If there is any 
other construction that could he placed on the construction of 
these articles of the Code, I would he happy to hear it from un­
learned friend. 1 see no escaping from my contention ami I 
would submit that it was done deliberately. There was never a 
doubt, I am speaking perfectly frankly, before* the decision in 
ltd I/it v. Côté, 20 Que. S.C. 338, that Roman Catholics could 
only he married before their own parish priest. My learned 
friend lias referred to the case of Burn v. Fontaine, 15 L.C. Jur. 
144, 3 ILL. 516, 4 R.L. 163, but that is not a case in point ht 
cause in that case there was no action to set aside the marring. 
It was pretended that the first marriage was null ipso facto and 
that a second marriage had been contracted, and the wife—I am 
speaking from memory, but it is to be found in Revue Legale, 
vol. 4,—the wife claimed marital rights or alimony or something 
of that kind, and it was alleged that one of the marriages, 1 
think th«- first, was an absolute nullity. The natural position is 
that the Court would not assume the marriage to be null, in the 
absence of any action taken to set it aside. That case was 
merely an ation of the doctrine of the presumption of tile
validity of the marriage until the marriage was set aside. As 
I have said, there never was a doubt before the decision in 
Pilpit v. Vote, 20 Que. S.C. 338, as to what the law of the Pro­
vince of Quebec was. It is conceded by Mr. Justice Jette. 
Laramcc v. Evans, 25 L.C. Jur. 261 ; Justice Papineau had, in 
that very same case, decided the same thing on demurrer, 24 
L.C. Jur. 235. There never had been any question lx*fore.

It was argued in the case of Laramû v. Evans, 25 L.C. Jur. 
261, that the marriage was good. To Ik* perfectly frank I should 
say that one of the earliest commentators on the Code expressed 
the opinion that, under article 129, such marriages could I- 
celebrated, but Mr. Justice Loranger, in bis treatise on the civil 
law, and Sir Franeois Langelier, in his course of lectures at 
1 aval University, which have l»een published, agree that marri­
ages of Roman Catholics must necessarily Ik* celebrated before 
their parish priest. I was saying that I considered the words 
used in article 44 were used advisedly. It was never doubted in 
the Province of Quebec that the authority to solemnize marriage, 
quoad Catholics ami quoatl a Roman Catholic priest, came from 
the church, and that it was a part of the jurisdiction which lie 
received from his superior. We find this idea stated in article

5
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44. My argument on this would In* extremely simple; authoriz- CAN 
at ion of the bishop, I submit, is the title of a priest to solemnize s 
marriage. This authorization is necessarily restricted to people 1912
of the same communion as the Homan Catholic priests, that is to ----
Homan Catholics. If it were held, under article 129, that the Marriage 
competency of these1 ministers and rectors extended to all mar- Laws.
riages, without any distinction, then the power and authority ----
of the non-Catholie priests would he wider than those* of the ** 
Catholic priests, and that would he contrary tee the principle of 
equality. 1 take it that article 129 applies to the religious Im*- 
lief, in se> far as the Hemian Catholic clergy are* concerned, and, 
to my mine!, it would be extremely eliflieult to otherwise satis­
factorily construe article 129 with the second paragraph of arti­
cle- 44. "

1 think, that it is also possible to elise-over the true- me-aning 
of article 129 hy reference to some- other provisiems of the- law.
1 would elire-ct your Lordships* attention to the- provision con­
cerning opposition to marriage. I may say generally that tile- 
chief object of the law in enacting articles 128 and 129 was to 
secure the publicity of marriage anel to pre-vent clandestine 
marriage-s. This was, of course-, a consideration of public orele-r, 
anel, consequently, they provided for a procedure for the- taking 
out of oppositions to marriage. I elo not know that there is a 
similar procedure in the Knglish law, but in accordance with 
our law a marriage- might be- preve-nte-el by re-ason of an opposi- 
tion. For instance, the father or the mother or the tutor or a 
prior consort of one of the partie-s, in order to pre-vent a marri­
age- which woulel Ik- null according te> law, might take proceed­
ings. Some construction must In- put on article 129 to me-et the 
provisions of the law concerning opposition to marriage. Peer 
instance, when an opposition is take-n out by article 1107 of the 
Code of Procedure, it must Is- served upon the functionary 
called upon to celebrate the marriage; by article 1109 of the same 
code service of nonsuit of the opposition must In- made upon 
the person called upon to solemnize the marriage. Article 01 of 
the Civil Code requires that the disallowance of the opposition 
be notified to the officer charged with the solemnization of the 
marriage. My argument is that there must In- souk- officer, 
some priest or minister, who, in the intendment of the Legislature, 
is charged with the solemnization of marriage. Take the case of 
a marriage alunit to lie celebrated in the city of Montreal where 
there are probably fifty Roman Catholic parishes ineluding the 
suhurlw, and perhaps three times that number of non-Catholic 
congregations. A marriage is about to take plaee and that mar­
riage may lie stayed by means of an opposition. The law re­
quires that the opposition to marriage In- served on the officer 
charged with the solemnization of the marriage. It see: is to me
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obvious that there must be some particular officer before whom 
the marriage must he celebrated or otherwise effect could not he 
given with respect to these provisions as to opposition. There is 
another important article, article 65 of the Civil Code, which 
states what the acts of marriage must contain. That article, 65, 
sets forth that the act of marriage must set forth that there has 
been no opposition or that any opposition there may have been 
has tieen disallowed. How could a priest or minister make this 
entry that there had been no opposition to this marriage unless 
he is the only person on whom such an opposition could In* 
served t I know the point taken by Mr. Latieur in his argument, 
and it is that under article 65 of the Civil Code there is no 
requirement or mention of the religious faith of the parties to he 
married. He says that, if the competence of the officer solem­
nizing the marriage depends in any way upon the religious faith 
of the parties, it ismost extraordinary that mention of the religi­
ous faith of the parties is not required in the act of marriage. 
My submission is, and it is a complete answer, that all that is 
required in the act of marriage is the mention of those facts 
which go to make out the status of the married people, such as 
their names, the day in which the marriage was solemnized, 
whether they are of age or minors, whether they were married 
after publication of banns, whether with a dispensation or license 
and whether it was with the consent of their father or mother, 
tutor or curator, or with the advice of a family council when 
such consent or advice is required, the names of the witnesses, 
and whether they are related or allied to the parties, and if so 
on which side and in what degree. Finally, it must lie stated in 
the act of marriage, that there has been no opposition, or that, 
if there has been any opposition instituted, it has been disallowed. 
All these facts go to make up the status of the parties. There is 
nothing in the act of marriage referring to the competence of 
the person solemnizing the marriage. It is not necessary, at 
least article 65 does not require, that his name should be given ; 
it merely states that he will sign. All the facts mentioned in 
this act of marriage are facts which go to make out the status 
of the parties as married people, and certain facts relating to 
the witnesses and to the consent of the parents or guardians in 
case these parties lie minors. But my submission is, that the 
law evidently contemplated that there should Ik* one special 
officer or priest or minister, out of perhaps many thousands, 
who is called upon to celebrate the marriage. I think that is 
most important from the point of view of the construction of 
article 129, because the argument of my learned friend, Mr. 
La fleur, if it has any force, would shew that a person could lie 
validly married anywhere in the Province of Quebec, from Vaud- 
reuil on one side to Gaspé on the other. For instance, a minor 
might go 1c ai.y one of the hundreds of clergy in the city of
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Montreal ami produce a marriage license and he married with­
out there being any means of preventing the marriage. Now, 
the law provides a means for preventing such a marriage, and 
says that the opposition which is taken must he served upon the 
person who is called upon, or charged, with the solemnization 
of the marriage. I say, therefore, that there must he, in article 
129, one out of many thousands, who alone is competent to 
solemnize marriage.

I have said that in my le opinion, the provisions re­
specting opposition to marriage shew the construction which 
must lie placed on article 129. I would say the same as to the 
banns of marriage. By article 130 ' * are directed to 1m»
published in the church to which the parties belong, and 
article 57 states that the officer who is to perform the 
marriage must he furnished with a certificate establishing 
that the publication of banns required by law lias been duly 
made, unless he has published them himself. What would he 
the object of publishing banns in a church to which the parties 
belonged if the marriage could he celebrated one hundred miles 
away? Why, the object of the law would he absolutely de­
feated. I submit with confidence, that hiking into consideration 
nothing outside the provisions of these two titles,—“Of Acts of 
Civil Status” and “Of Marriage”—the limitation for which I 
am contending must necessarily he placed on articles 129 so far 
as the Roman Catholics are concerned.

1 will now take up the second question which I propose to 
discuss; and first, as to the prior state of the law. I think it is 
very material on this question to refer to the prior state of the 
law, and I wish to say a few words on the statute of 1795, 35 
Ueorge III. ch. 4. The title of that Act is:—

An Act to establish the forms of registers of baptisms, marriages 
and burials, to confirm and make valid in law the register of the 
Protestant congregation of Christ Church, Montreal, and others which 
may have been informally kept, and to alford the means of remedying 
omissions in former registers.

If your Lordships will look at section 10 of the Act, there is 
a reference to a petition which had been presented to the House 
of Assembly from the church wardens:—

From the Church Wardens and Vestry of the Protestant congrega­
tion of Christ Church, Montreal, praying the interposition of the 
legislature to legalize the register of baptisms, marriages and burials 
of the said congregation, which have not been kept agreeable to the 
rules and forms prescribed by the law of this province, and which, etc.

Through the courtesy of Dr. Roy of the Dominion Archives, 
I have been able to find the text of that petition which I think 
should be made a part of my argument. I will cite from the 
Journal of the House of Assembly of Lower Canada, from the
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11th of November, 1793, to the 31st of May, 1794, both being 
inclusive. It is published in Quebec by order of the House of 
Assembly in the year 1794. At page 62—the text is in the two 
languages, French on one side and English on the other—at the 
foot of the page I find the following:—

The petition of the Church Wardens and Vestry of the Protestant 
congregation of Christ Church, Montreal, was presented to the House 
by Mr. Richardson and read in both languages, setting forth that the 
keeping, depositing and preserving in regular and due form ami due 
manner registers of baptisms, marriages and burials, in their parish, 
most essentially concerns the rights of families and of individuals 
and that the not keeping and depositing of registers of baptisms, 
marriages and burials of the Protestant congregation of Christ Church, 
Montreal, according to the rules prcscrilied by the law of this province 
since the first day of May which was in the year of our Lord, 1775. 
unless provided against and remedied, may be attended with the greatest 
prejudice to the rights of the families and individuals of the said 
congregation. And, therefore, praying that leave may be granted to 
bring in a hill for legalizing the register of baptisms, marriages and 
burials of the said congregation of Christ Church, Montreal, and f<*r 
the lletter keeping, depositing, and preserving the same hereafter.

The House was then moved by Mr. Richardson, seconded by Mr. 
Frobisher, and it was resolved that the petition of the Church Warden- 
and Vestry of the Protestant congregation of Christ Church, Montreal, 
he referred to the consideration of a committee of three members, two 
whereof shall form a quorum, to examine the matter thereof and report 
the same as it shall appear to them to the House, with power to 
meet and to adjourn to such time and place necessary and to send for 
persons, papers and records.

Mr. Richardson also moved the House, seconded by Mr. de Roche- 
blave, that lie be exempt from being nominated on the said committee 
as he will not be present at Montreal when the information necessary 
will most probably lie taken, which, upon the question being put, 
passed unanimously, and Mr. Richardson was accordingly excused by 
the House from being on the said committee.

Ordered that Messrs. McGill, Frobisher, McReath do compose said 
committee.
And I find at page 220 of the same volume the report of the 

committee :—
Mr. McGill, chairman of the committee, to whom the petition of the 

Protestant congregation of Christ Church, Montreal, relative to the 
method of keeping the register of baptisms, marriages and burials of 
His Majesty's British subjects of the City of Montreal, was submitted, 
reported that the committee had examined and inquired into the 
allegations of the said jietition and had directed him to report their 
proceedings therein, which he was ready to do when the House should 
lie pleased to receive the same. Ordered that the report be now

And he read the report in his place and afterwards delivered 
the same in at the clerk’s table where it was once read through­
out in both languages, whereof the following is an abstract : -
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The c nnmittee met nt Montreal on Friday, the 10th day of January 
I ant. The Revel end I)r. Delisle and Mr. Tunstall, assistant clergymen, 
attended, also Messrs. Ant ill, Davidson, Hughes, Edwards, Finley a ml 
Winter, church wardens or parishioners. Dr. Delisle produced the 
lxa»k entitled “Copy of the Register of the Protestants of Montreal, 
made by me, David Chahrand Delisle, Rector of the Parish and Chap­
lain of the (larrison, on the 31st Deeemlier, and informed the
committee that lie had made up that register from notes and memoran­
dum occasionally taken hv himself and the parish clerks who had been 
employed in that otlice; and that lie had not in his possession nor did 
he know of any other register that had been kept by any Protestant 
clergyman of Montreal preceding his arrival in this country in 17(1(1. 
The committee then proceeded to peruse and consider the copy of the 
register which they found to contain a list or register of christenings, 
marriages and burials in the following order:—

Marriage*.
They begin 22nd Xovemlier, 17(1(1. and end in 1793, and a copy of 

the register contains a list of marriages celebrated by the Reverend 
Dr. Delisle and Mr. Tunstall during that time, the names of the 
parties married, but the avocations or places of alwdv not lieing in­
serted, or of the witnesses who were present. The better to judge 
thereof the committee esteemed it proper to subjoin a copy of the first 
and last entries of marriages as a sufficient specimen of the whole.

1. 17(1(1. Mr. Peter Paul Kouberinu and Miss Catherine Félicité 
Chaumont were married by publication on the 20th November.

Last. 1703. 22nd December, Mr. John Turner and Mrs. Mary 
Knowles, widow, were married by license.

Vhriatening».
The register of christenings is |ierhaps more regular as it ap|ie.irs 

that when there were sponsors their names are inserted. The first is in 
170(1 without sponsors; the second is of the same year and with 
sponsors in the following manner:—

1. Ann. daughter of Mr. Law re ms* and Mrs. Jemima Krmatinger, 
born Kith October, baptized 6th November ; sponsors, Mr. Horace 
Dikes. Miss Moore (lakes, Miss Margaret Oakes.

The last is as follows in 1703; A hagai I, daughter of Samuel and 
Mary Rruwn, born 20th Octolier and red 8th of November.

Burial«.

The first appears to have been in 1767 and is entered in the fed low­
ing words: —

Isabella Holmes, died 24th of May and was buried the 25th.
The last is in 1703: Margaret Wraser, died the 4th of Deeemlier and 

was buried the 5th. And there is no mention of the parents or other 
relations or places of abode.

The committee esteem it proper to add that they desired the vestry­
men and parishioners who are present at the perusal of the copy of 
the register to examine it and ace whether in their recollections there 
had been christened, married or buried any |ieraons whose names were 
not therein inserted ; Major James Hughes remarked that in the list 
of christenings no less than uiree persons in his own family had been 
omitted, namely, his sons Charles and William and his grandson

CAN.

S. C.
1012

Makuiauk

Argument

22



Dominion Law Reports. [6 D.L.R.(;:w

CAN.

s. c.
1912

Marriaok

Argument

•lames Walker; from that circumstance it in inferred that an omission 
lias been made as well of marriages ami burials as of christenings.

Upon the whole your committee is of opinion that it is with reason 
the |H'tition referred to states that the register of baptisms, marriages 
and burials of the Protestant congregation of Christ Church, Montreal, 
have not hitherto been kept in the manner prescrib'd by the law of 
this province, which may lie attended with great prejudice to the right 
of families and individuals. The committee conceive it their duty to 
observe that they have reason to believe that marriages, baptisms and 
burials have been solemnized by other Protestant ministers as well. 
Episcopalian, and Presbyterians, at other parts of the province without 
any register whatever having been kept of them. Your committee, 
therefore, submit whether a law to remedy these and such other like 
defects should not lie passed as soon as convenient, that the mind of 
His Majesty’s Protestant subjects and others their relations may Is* 
quieted and a mode pointed out for the due and legal keeping and 
registering of all baptisms, marriages and burials of His Majesty's 
Protestant subjects in the future.

The point 1 desire to make from that in this: The question 
was put by one of vour Lordships this morning to my learned 
friend Mr. LaHetir, as to what was the law as to the solemnization 
of marriages in keeping the registers before 1795. Your Lord- 
ships will see by section 10 of the Act referring to the petition 
I have just read, it is stated that these registers at Christ Church. 
Montreal, had not been kept agreeable to the rules and forms 
prescribed by the law of the province. At the end of the same 
section, it is provided that a copy he made of this register and 
that it be compared by a Judge of the Court of Queen’s Bench 
at Montreal, that the copy, therefore, shall have the same force 
and effect to all intents and purposes as if the same had been 
kept in accordance with the rules and forms prescribed by the 
law of the province.

Section 11 of this Act is also material. It says:—
11. And whereas there may lie other registers which have been kept in 

thi» province, not strictly agreeable to the rules and forms prescrib'd 
by law; and lie it further enacted by the authority aforesaid, that any 
register of baptisms, marriages and burials which has been informally 
kept ami mit deposited as the law directs before the commencement of 
this Act, by any rector, curate, vicar or other priest or minister of any 
parish or of any Protestant church or congregation, and which before 
the expiration of five years after the passing of this Act, shall lie pro 
sented along with an exact duplicate or transcript thereof to one of 
His Majesty's Justices of the Court of King's Ik-nch, or provincial 
Judge of the district wherein such register was kept, in order that 
the original and the duplicate or transcript thereof may lie by him, the 
said Justice or Judge, compared, certified ami signed. And notwHb 
standing any defect in point of form or otherwise regarding such 
register, duplicate or transcript, the same shall severally lie received 
as evidence in all Courts of justice of the truth of the entries therein 
contained, according to the true intent and meaning thereof, and shall
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lmv<* the same force and effect to all intents and purposes, as if the 
same had been kept according to the rules and forms prescrilied by 
the laws of this province.

Then, by section 15 of that Act it is further enacted :—
15. And lx* it further emoted by the authority aforesaid, that so 

much of the twentieth title of nn ordinance passed by his most 
Christian Majesty, in the month of April, in the yeir one thousand six 
hundred and sixty-seven, and of a declaration of his most Christian 
Majesty of the ninth of April, one thousand seven hundred and thirty- 
six, which relates to the form and manner in which the registers of 
baptisms, marriages and burials are to lie numbered, authenticited or 
paraphé, kept and deposited, and the jiennltios thereby imposed on 
|H*rsons refusing or neglecting to conform to the provisions of said 
ordinance and declaration, are hereby repealed, so far as relates to the 
said registers only.
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My submission is that prior to 1795 the law of the province 
was the old ordinance of France, and, so far as the registers are 
concerned, more particularly the 20th title of the ordinance of 
1667 and the declaration of the month of April, 1736. That is 
clearly shewn by the statute of 1795 to have l>een considered as 
tin* law of the province.

The question of instructions to the Governor is a rather com­
plicated question to discuss, hut your Lordships have read the 
instructions contained in the hooks of Drs. Shortt and Doughty 
and you will have noticed that there were public instructions 
and secret instructions. 1 may refer generally to the report 
from the pen of Chief Justice Iley, which is published in the 
appendix to the first volume of the Ijower Canada Jurist and 
which touches on all these questions. On the 2nd of October, 
1763, the famous proclamation of George III. was issued by 
virtue of which it was claimed that English law has been intro­
duced into the Province of Quebec. Governor Murray acting by 
virtue of certain instructions—my impression is that they were 
not the public instructions, but secret or confidential instructions 
—passed two ordinances which are referred to the Quebec Act. 
These ordinances purported to introduce the English common 
law into the Province of Quebec. They are discussed at length 
in the report of Chief Justice Iley to which I have referred, 
and they are also discussed ami the whole question most ex­
haustively treated in the opinion of Chief Justice Lafontaine in 
the ease of Wilcox v. Wilcox, 8 L.C.R. 34. The point taken as to 
the proclamation of 1763 was that it did not introduce, proprio 
vigore, the English law into Canada, hut provided means by 
which it might he gradually introduced hv means of a legisla­
ture to be summoned and which legislature was never summoned. 
The point as to the ordinances of Governor Murray was that 
they were beyond his power, that he could not by his own 
authority introduce the English law into the Province of Quebec.
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The provisions of the old French ordonnances refer to the 
solemnization of marriages by the proper curé. Now, with all 
due deference, I would say it is possible that these provisions 
may have been construed as being applicable in the case of 
Anglican clergymen and Roman Catholic clergymen. This is a 
subject with which I am not absolutely familiar and I speak 
with hesitancy. 1 take it that the same parochial organization 
existed in the Anglican Church as in the Roman Catholic Church, 
and that the provision of the law requiring the solemnization 
of marriage by the parish priest could he applied in the case of 
the Anglican Church the same as in the case of the Roman 
Catholic Church. I say that, with hesitancy, because so far as 
1 am aware there is nothing absolutely conclusive as to the 
authority on which marriages were solemnized by the Anglican 
community prior to the Act of 1795. My learned friend, Mr. 
La lieu r. has stated that there is no statutory authority authoriz­
ing the solemnization of marriages by ministers of the Church 
of England prior to the Civil Code.

Section 1(5 of the Consolidated Statutes of Lower Canada, 
for the year 18(50, which is a consolidation of 35 Geo. III., reads 
in this way :—

Iti. The Protestant churches or congregations intended in the first 
section of this Act. arc nil churches and congregations in communion 
with the United Church of Kngland and Ireland, or with the Church 
of Scotland, and all regul.irly ordained priests and ministers of either 
of the said churches have had and shall have authority validly to 
solemnize marriage in Lower Canada, and are and shall he subject to 
all the provisions of this Act.
Quoad the Roman Catholic Church there never has been pro­

vision by legislation prior to the Civil Code which could be con­
st rued as conferring on priests the authority to solemnize marri­
age. 1 take it as an incontrovertible truth that the provisions 
of the old ordonnances of the French Kings, which were in force 
in the Province of Quebec, were preserved in operation under 
section 2 of the Quebec Act, and that continued to the Civil 
Code and there was no necessity for any provisions in the laws 
of Lower Canada authorizing the Roman Catholic priest to 
solemnize marriage.

As to the Anglican Church any authority its ministers had 
to solemnize marriage would be an authority derived from the 
old French law which continued to be in force. At all events 
that would strike me as the better view. That will come up 
more particularly under what I may describe as the question of 
repugnancy, which in two words is this—it is referred to in my 
learned friend’s factum and is somewhat extensively treated of 
in the judgment of Mr. Justice Archibald in the case of Delpit 
v. Côte, 20 Que. S.C. 338—and it is, that thi e provisions for mar­
riage were repugnant to the ideas and principles of the victors
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and, consequently, did not remain in operation after the con­
quest. I submit it as an unquestionable fact that the whole body 
of the French civil law, including these ordonnances, was main­
tained in force in the Province of Quebec after the conquest, 
that at no time did the English common law have any effect in 
the Province of Quebec, and that it is possible to construe these 
ordonnances as conferring sufficient official authority to any 
parish priest to solemnize marriage. That, however, is a ques­
tion that I discuss with a great deal of deference. It may be 
that authority was assumed by the ministers of the Anglican 
Church; it may be, as I thought my learned friend suggested, 
that they assumed they had authority under the law in Lord 
Ilardwicke’s Act. But I would say this: that undoubtedly the 
whole body of the civil law was in force, and my submission 
is that there is nothing therein that could lie considered repug­
nant. The question of repugnancy is an absolutely new one; 
it was never suggested at any time that the provisions of the 
French law were repugnant and would have been abrogated by 
the effect of the conquest.

The subsequent special laws I will ask your ' i briefly
to look at, because it is contended by my learned friend, Mr. 
Lafleur, that they conferred a general authority to solemnize 
marriage. They were all special laws; they were adopted to 
come to the relief of certain congregations. I would submit 
that all these laws which were enacted after the statute of 179”) 
with respect to different religious communities an* merely 
special laws and do not confer any authority to the ministers 
outside of their own congregations. I submit that as the proper 
construction of these laws.

Your Lordships will observe section 17, of chapter 20,
C.8 LG.:

17. Thin Act extend* «Iso tn the several religious communities and 
denominations in Lower Canada, mentioned in this section, and to the 
priests or ministers thereof, who may validly solemnize marriage, and 
may obtain and keep registers under this Act, subject to the provisions 
of the Acts mentioned with reference to each of them respectively, and 
to all the requirements, penalties and provisions of this Act. as if the 
said communities and denominations were named in the llrst section of 
this Act, that is to say : (Here the communities, etc., are enumerated.) 
Your Lordships will see. therefore, that the Act refers to 

each special statute in which authority is given, doing back to 
these statutes, if your Lordships will look at 1 Win. IV. (L.C.) 
ch. 56, an Act intituled “An Act to afford relief to a certain 
Religious Congregation at Montreal denominated Presbyter­
ians,” the sixth line of which says that they are authorized to 
solemnize and register all such marriages, baptisms and burials 
as may be performed or take place under the ministry of such 
minister or clergyman. The words “under the ministre” I
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submit refer to the ministry exercised in regard to his own con- 
gregation, because the petition they forwarded to the legislature 
was :—

That the Reverend (leorge W. Perkins, their present minister, or the 
person who hereafter may have the pastoral charge of the congregation 
to which they belong, should be duly authorized to solemnize marriages, 
administer baptism and inter the dead, and to keep registers authenti 
rated in due form of law for that purpose.
The minister is authorized to keep registers of marriages, 

baptisms and burials which may he performed or take place 
under his ministry. Your ” t will find practically identi­
cal language in the other statutes. In 3 Win, IV. eh. 27, which 
enables the regularly ordained minister of the United Associa 
tion Synod of the Secession Church of Scotland, to keep authen­
ticated registers, this is the language :—

It shall lx* lawful for every regularly ordained minister of the United 
Association Synod of the Secession Church of Scotland, having a pci 
in ment and fixed congregation, to obtain, have and keep 
registers duly authenticated according to law. of all such marriage*, 
baptisms and burials as may lie performed or take pi ice under the 
ministry of such minister or cleryman.

1 make the point that in each of these particular statutes 
authority is given of a limited nature. The authority is prayed 
for in regard to the purposes of the congregation ; it refers to 
baptisms, marriages or burials under the ministry of the minis­
ter and 1 submit the whole effect of the statute is that it never 
was conceived that any authority was given to these ministers 
outside of their own church so far as it might affect the rights 
of other denominations. Your I/ordships will find by verifiea 
tion that that is the effect of the statute. 1 have stated that with 
respect to one statute and I can state it with respect to all.

Well now, I come to consider the objections which have been 
taken to the construction which I have put on article 12!* 
There is an objection which is founded on the second para­
graph of article 129. It is stated, in the first place, that recog 
nizing that the Roman Catholic priests could only celebrate the 
marriage of their own co-religionists would be to recognize 
special privileges in the Roman Catholic Church. I respectively 
submit that that would not he the effect. At all events, to my 
mind, it would not be a serious argument and I need not do 
more than mention that objection. The second argument which 
is of more technical nature is founded on the second paragraph 
of article 129. which says that none of the officers thus authorized 
can he compelled to solemnize a marriage to which impediment 
exists according to the doctrine and belief of bis religion and 
the discipline of the church to which he belongs. The objection 
is that this provision would be senseless if Roman Catholic 
priests could only marry their own parishioners. Mr. Justice

411
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Archibald states that it would he of no use because then a CAN. 
person against whose marriage an impediment existed could go ^7 
to another church where such an impediment was not recognized. mi »
I think the effect of the second paragraph of article 129 favours ----
the view that Roman Catholics can only he married before their n«i«”0, 
own priests, because it is stated that none of the officers thus " Laws.
authorized can he compelled to solemnize a marriage to which ----
any impediment exists. My best submission would he that this Arfran"'"t 
recognizes an impediment according to the religions belief of 
the church to which both the pariah priest and the parties be­
long. To my mind, it does not favour the view that Roman 
Catholic priests have not exclusive authority quoad their par­
ishioners. On the contrary, if there is no impediment, then 
surely, under the construction of the second paragraph of 129, 
the celebration of the marriage can lie completed. If there is an 
impediment, then the law recognizes that impediment because it 
provides that the priest cannot he compelled to solemnize the 
marriage. I submit that that is the clear and true meaning of 
thi> second paragraph of article 129. It does not go to the 
length of saying that then somebody else could celebrate the 
marriage, because if there is an impediment to the marriage I " 
would submit that it cannot lie solemnized by anybody. If there 
is no impediment then the Roman Catholic priest could lie com­
pelled to solemnize it. It seems to me that that is a perfect 
answer to my learned friend's argument, which is founded on 
the second paragraph of article 129.

Another objection is founded upon the question of marriage 
licenses. Marriage licenses are issued by officers appointed, in 
the Province of Quebec, by the Lieutenant-Governor, and the 
whole object of the marriage license is to dispense with the pub­
lication of banns. The granting of marriage licenses in the 
Province of Quebec is left to certain persons who am appointed 
or delegated by the Lieutenant-Governor. In order to obtain 
tlm issue of a marriage license it is necessary to give a bond, by 
two sureties being house-holders to the extent of *40(1. stating 
that no impediment exists to prevent the marriage. The whole 
object of the marriage license is to dispense with the publica­
tion of banns. The Roman Catholic bishop, on the one hand,
""•I the Crown on the other, can both dispense with the publica­
tion of banns. The Roman Catholic permission is called a "dis­
pensation the permission of tile Lieutenant-Governor is called 
a "marriage license," hut, the dispensation either of the bishop 
or the license of the Lieutenant-Governor cannot affect the sol­
emnization of the marriage ; in other words, the license does not 
confer the authority on the officer solemnizing the marriage 
and, if there be an impediment, the marriage license will not 
save the marriage from being declared non-existent. Cnnse- 

41—6 D.L.B.
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---- of Roman Catholics and of non-Roman Catholics. As to non-

Mabbuos Catholics a license can he obtained ; as to Roman Catholics the 
Laws. dispensation is required before the publication of banns can lie
---- omitted. But, the license of the Crown cannot relieve the Roman

rgumen Catholic priest from the necessity of publishing banns any more 
than the dispensation of the Roman Catholic bishop can relieve 
the Protestant clergyman from liability from the solemnizing of 
a marriage without the publication of banns. I take it that no 
argument of my learned friend can be founded on this, and I 
submit that it shews a distinction between marriages between 
Roman Catholics and non-Catholics.

There remains one question that I should treat, on this branch 
of the subject and it is this: Assuming that a marriage between 
Roman Catholics must be celebrated before a Roman Catholic 
priest ;—what is the effect of the solemnization of a marriage 
between two Roman Catholics before a non-Catholic priest f In 
answer to this, my submission is, that the marriage is non-exist­
ent and that there is no valid marriage. The objection is taken 
that article 152 of the Civil Code refers to marriages con­
tracted in contravention to articles 124, 125, 126, and does not 
mention article 127. to which I will refer in a moment. I take 
it that under article 156 such a marriage eoukl he set aside. 
Article 156 provides :—

1RS. Every marriage which has .not been contracted openly, nor 
solemnized liefore a competent olticer, may he contested by the parties 
themselves and hy those who have an existing and actual interest, sav­
ing the right of the Court to decide arcsirding to the circumstance-.

The saving clause has been referred to by both Mr. Justice 
Charbonneau and Mr. Justice Archibald. I submit that that is 
taken from the old law. The codifiers, on article 156, refer to 
Pothier, numbers 261, 262, and 451. The doctrine of Pothier, in 
a few words, is, that a marriage which is not celebrated before 
the curé of a party is always null, but that in some cases the 
Courts have been of opinion that the plaintiff was unworthy 
of being heard and that it was presumed that the priest who had 
solemnized the marriage had received permission of the parish 
priest of the parties. That I submit is the effect of the saving 
clause in article 156. It is taken from Pothier, and Pothier 
states that the marriage, not celebrated liefore the curé of the 
parties, is always null, but that in certain cases the plaintiff has 
heel! put out of Court, being considered unworthy to be heard. 
So I submit that, if the marriage be solemnized before another 
than the proper official, the marriage is null.

Now, article 161 is cited and 161 says :—
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That, by all the authorities, is held to refer merely to the 
certificate of marriage, that is, to the act of marriage; but it 
does not prevent one of the parties from attacking the marriage 
itself. It is a mere reference to the act of marriage.

Now, I shall take up very briefly the provisions of article 127, 
submitting this point of my case ns subsidiary to the first.

I would like to cite as part of my argument and as bearing on 
the eonstruction of article 120 the codifiers’ report on the title 
of “Marriage,” at page 41, the last paragraph of which reads:— 

With the view of preserving to every one the enjoyment of his own 
usages and practices according to which the celebration of marriage 
is entrusted to the ministers of the worship to which he belongs, 
several provisions are inserted in this title which, although new in 
form, have nevertheless every source and every cause of existence in 
the spirit if not in the letter of our legislation.
They were considered to be new in form, but they carried 

out the spirit of the previous legislation. I also wish to cite to 
your Lordships an article published by the late Mr. Justice 
flirouard in the Revue Critique, vol. 3, p. 241. This article is a 
very exhaustive treatise on the whole subject and contains valu­
able information, and the learned author construed article 129 
as I have done.

It seems to me extremely important, in view of the very 
great gravity, may I say, of the question submitted for your 
Lordships’ determination, that I may insist once more upon the 
reasons which underlie the provisions I have quoted. The object 
of the legislature was to secure, so far as it could be secured by 
legislation, due publicity of the marriage. The fundamental 
article under the title of “Marriage” is article 128, which I have 
referred to and which states that marriage must be solemnized 
openly by a competent officer recognized by law. The codifier 
states, and I have cited the reference in the factum at page 7, 
that the publicity required by the former part of article 128 is 
with a view of hindering clandestine marriages which are, for 
reasons, condemned by all systems of law, and they add that the 
word “openly” has a certain elasticity which makes it preferable 
to all others, being susceptible of more or less extension. It has 
been used so that it might be suited to the various interpretations 
that the various churches and the different religious congrega­
tions of the province may require of it according to their cus­
toms and usages and the rules peculiar to them upon which it is 
not wished in any way to innovate. All that was wished was 
to prevent clandestine marriages.

Therefore, a fundamental principle of our law of marriage

'I
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publishing of banns of marriage in the church to which the 
parties belong. My contention is that the only way to prevent 
clandestinitv is to secure the celebration of the marriage in the

Argument place where the parties are known. I do not desire to repeat 
unnecessarily what I said yesterday, but, as it is so important. 
1 must say again that there would he no object in requiring the 
publication of the banns in the church to which the parties 
belonged if the parties could afterwards go to a different part of 
the province and have their marriage celebrated.

1 must put before your Lordships a statement of the legisla­
tion of the Province of Quebec on the subject, up to the present 
date. We see every day the passage of statutes authorizing 
religious bodies to keep registers of civil status. Here is a list
1 compiled from the year 1900 to the year 1911 and Ï find then- 
no less than 15 statutes passed, all declaring that church bodies 
shall have the power to keep registers of acts of civil status. 1 
have here the statute of 1900, and in that year no less than five 
of those statutes were passed by the legislature. They comprise 
all kinds of laxlies. These are Roumanian Jews and other 
Hebrew organizations, the Free Methodist Church of the Pro­
vince of Quebec, the Syrian Church, calling themselves the Greek 
Orthodox Church. The following is the list :—

List of s|ieciul statutes passed bv tin- Legislature of tlie Province <-f 
(Juchée since tin- year HUH) authorizing religious congregations to keep 
registers of acts of civil status.

1000— Congregation of Kouiiiuiiinn Jews, "Beth David,” of Montreal, 
fi.l Viet. eh. 107.

1001— Congregation, “The C'hevra Kadiska. of Montreal," 1 E«lw. 
VII. ch. 80.

1001— The Free Methodist Church of the Province of Quebec, 1 Edw. 
V1Î. ch. 87.

1002— Congregation, “Beth Hamedraah Haddodol C'hevra Sima*." 2 
Edw. VII. ch. 00.

1903—Congregation, “Beth Israel." 3 Edw. VII. ch. 114.
1007— The Congregation, “Temple Solomon,'* of Montreal, 7 Kdw. 

VII. eh. 120.
1008— The Congregation, “Beth Budsh," of Montreal. 8 Edw. VII. 

ch. 151.
1008—The Congregation. "Bais Israel." 8 Edw. VII. ch. 153.
1000—The Creek Orthodox Church Evangel innios, of Montreal. !• 

Edw. VII. ch. 141.
1010—The Saint Nicholas Syrian Creek Orthodox Church, of Mont­

real, 1 Geo. V. ch. 00.
1010—-The Syrian G nek Orthodox Church «if Saint Nicholas, of 

Canada. 1 Geo. V. ch. 10.



6 D.L.R. | In re Marriage Laws. 645

11110—The Congregation, “Kvlial Jeshurin,” 1 On. V. oh. 101.
1010—The Jewish Congregation, "Jletli Israel," of Lachine, 1 fieo. 

V. eh. 102.
1010— The Jewish Congregation, “Xusaeh Hoaari," of Montreal, 1 

(•eo. V. ch. 103.
1011— The Congregation. “Chavavria Hall Yisracl,” 1 (Jen. V., second 

section, ch. 115.

I know nothing of tin» circumstances which led up to the 
passing of these statutes. I could venture no opinion which 
would not he an absolutely rash one as to how long these people 
were in the country and whether they had suffered under or 
complained of any of the disabilities referred to. But I do know, 
and this is the answer to the contention of my learned friend, 
that so soon as anybody went to the Legislature of the Province 
of Quebec and asked for these powers the powers were wanted.

Mr. Lafleur has made an argument, and insisted on it with 
much earnestness, that under my construction of article 129 a 
lot of people could not lawfully contract marriage in the Pro­
vince of Quebec, but I desire to point out. and this is only 
secondary to the object for which I cited the statutes, that when­
ever a religious body desires to get these powers to keep registers 
they went to the Legislature of Quebec and obtained them.

Any argument I have made, based on the fact that these 
people obtained these powers from the Legislature of Quebec, 
would be in favour of my contention, and an answer to the ob­
jection of my learned friend that, under my construction of 
article 129, people are arriving on our shores every day and 
that these immigrants cannot get married. I will take up the 
ease of persons who belong to no church in a moment, but what 
1 wish to point out is, and that is why I cited these statutes; 
what I wish to emphasize to the Court is that at the present 
time a vast number of lnxlies have obtained and are obtaining 
from the Legislature of the Province of Quebec authority to 
keep registers. My argument still is, and I insist on it with 
all the earnestness I can bring to liear, that all these statutes 
are special statutes, that general powers are not given, that any 
powers which these bodies have are restricted to the persons who 
belong to these lnxlies; that the intention of the legislature was 
not to give them any wider competence than that necessary to 
register births and celebrate marriages for people who belong 
to the bodies themselves.

(Pursuant to questions from the Bench the learned counsel 
discusses the effect of the conquest on the prior law.)

I rely on the distinction between the public and the private 
law. I say the private law remains. The public law is to a 
certain extent superseded and it is certainly superseded so far 
as it belongs to the political branch, but 1 would cite to your

" i, and I will supplement the authorities I am now
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religion 1 will submit with absolute confidence the capitulation 
and the treaty. Whatever may be the doctrine of international 
law as to laws concerning religion, in the present case by reason

Argument of the capitulation and treaty stipulations the principles of such 
international law as is suggested could not be applied here, even 
though they were adverse to my contention.

I would ask your Lordships to listen to a quotation from 
Salmond. He gives the distinction between public and private 
laws as follows:—

Public law comprises the rules which specially relate to the struc­
ture. powers, rights and activities of the state; private law includes 
all the residue of legal principle. It comprises all those rules which 
specially concern the subjects of the state in their relations to each 
other together with these rules which arc common to the state and 
its subjects.

Consequently, private law comprises all these rules which 
specially concern the subjects of the state in their relations to 
each other. 1 would say that laws of religion belong to private 
law; at least, under our principles it would be an undoubted 
doctrine to-day. I would also like to refer your Lordships to 
Holland’s Jurisprudence. At page 1(18 he treats of marriage 
as classified under private law. 1 would also cite to your Lord- 
ships on the general question, Halleck’s international Law, vol. 
2, p. 516, 4th edition.

I will read the passage:—
“The laws of n conquered country,” said Lord Mansfield, “continue 

in force until they are altered by the conqueror; the absurd excep­
tions as to pagans mentioned in Calvin’s case, shews the universality 
and antiquity of the maxim. For that distinction could not exist 
before the Christian era and in all probability arose from the mad 
enthusiasm of the Crusaders.” This refers to the municipal laws of 
the conquered country, but not to its political laws or to the relations 
of the inhabitants with the Government. On the transfer of territory, 
it lias never been held that the relations of the inhabitants with each 
other undergo any change. Their relations with their former sovereign 
are dissolved and new relations are created between them ami the 
Government which has acquired their territory; the law, which may 
he dominated political, is necessarily changed, although that which 
regulates the intercourse and general conduct of individuals remains 
in force until altered by the newly created power of the State. This 
is a well settled rule of the law of nations; its provisions are clear 
and simple, easily understood; but it is not so easy to distinguish he- 
tween what arc political and what arc municipal laws, and to de­
termine when and how far the constitution and laws of the conqueror 
change or replace those of the conquered.
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I, therefore, take it to bo an undoubted principle that the 
private law is not changed by the effect of the conquest. Coming 
down to the particular case of the Province of New France, 
after the capitulation of Quebec and Montreal, the law oflieers 
of the Crown were frequently consulted and expressed the 
opinion that the laws of the Province of Quebec had not been 
changed by the effect of the conquest. The criminal law was 
introduced and Attorney-General Thurlow criticized the intro­
duction of the criminal law, hut apparently it was done by 
consent. I submit very confidently, and I can send a list to 
your Lordships without lengthening unduly the argument that 
the law officers of the Crown conceded on every occasion when 
they were consulted that the conquest had not abrogated the 
laws and customs of Canada.

The law officers of the Crown in England when consulted 
with reference to the plans of government for Canada expressed 
the opinion that the King could not by the exercise of his Royal 
prerogative exempt the Protestant inhabitants of the Province 
of Quebec from paying tithes to the Roman Catholic clergy. 
This was cited in the opinion of Chief Justice Lafontaine in 
lVtTcox v. Wilcox, 8 L.C.R. 34. I have a copy of the answer by 
the law officers of the Crown in my hand ; the document was, 
I believe, only found recently. It is referred to in the collection 
of Shortt and Doughty, but it was stated that the document had 
not then been found. Here is what they state on that point :— 

As to so much of the 22nd article as exempts Protestants from 
paying to the Romish clergy tithes and ecclesiastical dues, we conceive 
that if by the law and usages of Canada the tithes and dues should 
belong to the persons who are professing the Roman Catholic religion, 
His Majesty cannot by his Royal prerogative deprive them of their 
right to receive or exempt the Protestant inhabitants from the obli­
gation to pay such tithes or other dues.

That document is signed by Sir James Marryat, who was the 
King’s Advocate, William De Grey, who was Attorney-General, 
and E. Willis, who was Solicitor-General and afterwards Chief 
Justice.

I cite that, of course, as illustrating what I am claiming, 
that it was never suggested that the laws of the Province of 
Quebec on a subject of this nature or on a subject concerning 
religion had been abrogated.

On the other question ns to whether the establishment came 
into force by the effect of the conquest I will first cite to your 
Lordships the decision of the Privy Council in the (Juibord 
Case, Brown v. Les Cure, etc., de Notre Dame de Montréal, L R 
6 P.C. 157, at p. 207:—

Nor do their Lordships think it necessary to pronounce any opinion 
upon the difficult questions which were raised in the argument 1m-fore 
them touching the precise status, at the present time, of the Roman
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Catholic Church in Canada. It has, on the one hand, undoubtedly, 
since the ceanion, wanted some of the characteristics of an established 
church| whilst, on the other hand, it differs materially in several 
important particulars from such voluntary religious societies as the 
Anglican Church in the colonies, or the Homan Catholic Church in 
England. The payment of ilinirn to the clergy of the Roman Catholic 
Church by its lay members; and the ratability of the latter to the 
maintenance of parochial cemeteries, are secured by law and statute-. 
These rights of the church must beget corresponding obligations, and 
it is obvious that this state of things may give rise to questions 
tween the laity and clergy which can only be determined by the 
municipal Courts. It seems, however, to their Lordships to In* un­
necessary to pursue this question, because even if this church were to 
be regarded merely as a private and voluntary religious society resting 
only upon a consensual basis, Courts of justice are still bound, when 
due complaint is made that a mendier of the society has been injured 
as to his rights, in any matter of a mixed spiritual and temporal char­
acter, to inquire into the laws or rules of the tribunal or authority 
which has inflicted the alleged injury.

In the case of Long v. Itinhop of Cape Town, 1 Moo. P.C. (N.S i 
411, at p. 461, their Lordships said:—

The Church of England, in places where there is no church estab­
lished by law, is in the same situation with any other religious body 
in no better, but in no worse position ; and the members may adopt, 
as the memliers of any other communion may adopt, rules for enforc­
ing discipline within their body which will Is* binding on those who 
expressly or by implication have assented to them.
That authority, I submit confidently, is that the Church of 

England was not an established church in the colonies. It was 
never an established church in Canada. I submit that the 
opinion of their Ivordships in the Ouibord Case, L.R. 6 P.C. 117, 
supports that view. There are no documents which can lie cited 
which would shew that there was an establishment in Canada 
of the English Church. There are certain instructions issued by 
the Crown to the Governors who were sent out here to govern 
Canada. There were two kinds of instructions, and probably 
your Lordships have read the report of Chief Justice I Icy, the 
second Chief Justice of Quebec under the English rule, on tin- 
whole question. Your Lordship will find the report or opinion 
of Chief Justice lley in the appendix of the first volume of the 
Lower Canada Jurist. The Royal instructions are there referred 
to. There were the private instructions and the instructions 
under the sign manual which constituted letters patent and 
which were destined to he published. The former category, or 
the private instructions, had no force of law and could not be 
relied upon. The other instructions were of a different char­
acter. Now I would say this, that I have read these instructions 
and, outside of what I stated yesterday, they contain nothing 
that is of any direct character. They were undoubtedly instruc­
tions sent to the Governor to endeavour to do certain things if
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it were possible or if it were thought advisable, but there is no CAN.
clause in them, I submit, that would go the length of establishing
the English Church in Canada. 1912

As to the jurisdiction of the Bishop of London in Canada I ----
will mid paragraph 37, which is to In- found at page 140 of the majuhaok 
volume of Constitutional Documents by Khortt and Doughty:— Laws.

37. Ami to tlie end tlmt the evclenia*ti<,ul jurisdiction of tlie D»rd -----
llishop of London may take place in our province under your Govern- Argument 
ment, as far as conveniently may lie. we do think lit, that you give all 
countenance and encouragement to the exercise of the same, except 
only as collating to bénéfices, granting licenses for marriage ami pro­
bates of wills which we have reserved to you, our Governor and to 
the Commander in Chief of our said province, for the time lieing.
Undoubtedly, the granting of licenses for marriages was re­

served to the Governor of Canada.
While we are on this point I wish to make it doubly elear that 

there is nothing in this article 37 that points to the establish­
ment of the English Church in Canada.

Paragraph 32 says:—
You are not to admit any ecclesiastical jurisdiction of the See of 

Home or any other foreign ecclesiastical jurisdiction whatever in the 
province under your Government.
But that has no hearing on the point. The ecclesiastical jur­

isdiction of the See of Home could lie excluded without there lie­
ing any established church in Canada.

I will take up the question as to what the English law at the 
time as to marriage was. Assuming for the sake of argument 
that the English law concerning marriage was introduced either 
it was Lord Ilardwicke’s Act or the English common law. Ac­
cording to the English common law as defined in the ease of 
Reg. v. MiHis, 10 C. & F. 534, the marriage had to he celebrated 
before a priest.

Taking the other side of the argument, that under English 
law at that time marriage per verba de prase ni i was considered 
a valid marriage then, if the English law was introduced into the 
Province of Quebec by the effect of the conquest, a marriage 
in a certain form would he valid if the parties were Protestants 
and a marriage in another form would have to lie resorted to 
if the parties were Catholics. I am submitting, if it is held 
that the English law was introduced, that there would lie end­
less confusion. I would understand the logic of the proposition 
that the whole English law was introduced as to the old inhabit­
ants as well as to the others, hut there were the treaty stipula­
tions which prevented this law living applied to the old inhabi­
tants of the colony. Then, 1 say, that, in the absence of any­
thing shewing that the English law was introduced, with the 
i exception of marriage licenses, that we are hound to 
assume that there was no English law introduced ou the subject.89
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Then, my Lord, if that be the case, I would rely on the gen­
eral principles of international law, that the private law is not 
abrogated by the effect of the conquest. I point out to your 
Lordships, as extremely significant, that my learned friends on 
the other side who are interested in setting out any authority 
pointing to the introduction of the English law, have not done 
so, outside of the judgment of Mr. Justice Archibald, who merely 
expresses an opinion and who is not in any better position than 
we are to determine the question. I would say, therefore, and 
I believe I am warranted in saying so, that under the general 
rule we cannot assume that the English law as to marriage was 
introduced.

Then, looking at the treaty stipulations, it has never been 
doubted that 1 am aware of that they secured absolute independ­
ence—I am using that word advisedly—to the Roman Catholics 
and to their clergy. Whatever doubt there may have been on 
account of certain answers made by General Amherst, on some 
points which were put to him at the time of the capitulation of 
Montreal there is no doubt as to the guarantee of the free exer­
cise of the Roman Catholic religion. The wording of the capitu­
lations is worthy of attention. I refer to the articles of the

The license system could not be applied in view of the 
stipulations to the Roman Catholics. Tt was at most a dispens.i 
tion of the necessity for publishing the banns. The subject of 
marriage licenses is not unknown; I think it can be traced far 
back in the history of England. Dispensations were granted by 
the Rope prior to the Reformation and afterwards by a statut.- 
which was passed, I think, in the reign of Henry VIII., tin- 
authority was granted to the Archbishop of Canterbury. The 
Crown has exercised the jurisdiction to grant marriage licenses 
as part of the Royal prerogative, but it does not shew that the 
English law of marriage was introduced into this country. 
There is nothing to shew that. We have absolutely no docu 
ments and no decision under the English law upholding the eon 
tention that the English law was introduced here. The first de 
cision that can have any bearing on the subject is the decision 
of Chief Justice Sewell in Ex parte Spratt, Stu. K.B. 90. That 
was after the statute of 1795 and it was on a question whether 
dissenting ministers had the right under the statute of 1795 lu 
obtain registers of acts of civil status, and he decided that they 
had not for the reason that they were not in holy orders. The 
reason I refer to the decision is that it is the earliest on the 
subject which could have any relation to marriage and the 
authorities lie quotes therein arc all French authorities. It may 
be that looking carefully into old Court registers something may 
be discovered, but certainly nothing has ever been published up 
to this date.
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capitulation of Quebec, and the articles of the capitulation of CAN.
Montreal. The articles of the capitulation of Quebec, 1759, 8 c
read:— 1912

Articlea de Capitulation dr Québec. 1759. -----
Articles de capitulation demandés par M. de Itamzuy, Lieutenant Marriage 

pour le Roy commandant les haute et basse villes de Québec, Oh. de Laws.
l’Ordre Royal & Militaire de St. Louis, à son Excellence Monsieur le -----
General des troupes de sa Majesté Britnnique. Argument

The capitulation demanded on the part of the enemy, and granted 
by their Excellencies Admiral Saunders and General Townshend, etc., 
etc., etc., is in manner and form hereafter expressed.

A rticle 2.
Que les habitons soient conservés dans la possession de leur maisons, 

biens, effets et privileges.
Granted upon their laying down their arms.

Article 0.
Que l'exercice de la relligion Catholique, apostolique et romaine sera 

conservé ; que l'on donnera des sauvegardes aux maisons des ecclési­
astiques, relligieux et relligieusea, particulièrement A Mgr. l’Evèque de 
Québec, qui rempli de zèle pour la re relligion et de charité pour le 
peuple de son diocèse désire y rester constamment, exercer librement 
»t avec le décense que son état et les sacres mystères de la relligion 
Catholique, apostolique, et romaine exigent, son authorité épiscopale 
dans la ville de Quéliec lorsqu’il jugera apropos, jusqu’A ce que la 
possession de Canada ait été décidée par un traité entre S. M. T. C. 
et S. M. IL

The free exercise of the Roman religion is granted, likewise safe­
guards to all religious persons, as well as to the Rislmp, who shall be 
at liberty to come and exercise freely and with decency, the functions 
of his office, whenever he shall think proper and until the possession 
of Canada shall have been decided lxdween their Britannic and most 
Christian Majesties.

Que la présente capitulation sera executée suivant sa forme et 
teneur, sans qu’elle puisse être sujette A Vinexecution sous prétexte 
de représailles ou d’une inexécution de quelque capitulation précé-

Le présente traité a été fait et arreté double entre nous au camp 
devant Québec, le 18 Septembre, 1759.

Chas. Saunders.
Geo. Townshend.
De Ramzuy.

The articles of the capitulation of Montreal, 1760, read :—
Articles de Capitulation de Montréal, 1700.

Articles de capitulation entre son Excellence le Général Amherst 
Commandant-en-Chef les troupes & forces de sa Majesté Britnniquc 
en VAmérique Septentrionale, et son Excellence le Mis. de Vaudreuil, 
Grand Croix de l'Ordre Royal et Militaire de St. Louis, Gouverneur et 
Lieutenant Général pour le Roy in Canada.
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I a* libre exercice de la Religion Catholique, apostolique et Romaine, 
subsistera en son entier; en sorte que tous les estate et les peuples de 
villes et des c impagnes, lieux et postes éloignés pourront continuer de
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s'assembler dans les églises, et de frequenter les sacramens comme cy 
devant, san entre inquiété en aucun manière, dircctment ou indirect- 
ment. Ces peuples seront obligées par le Gouvernement Anglais il

Argument payer aux prêtres qui en prendront soin les dixmes, et tous les droits 
qu'ils a voient coutume de payer sous le gouvernement de sa Mte. Très 
Chrétienne.

Granted as to the free exercise of their religion; the obligation of 
paying the tithes to the priests will depend on the King's pleasure.

Fait it Montréal le S de Septembre, 1700.
Vaudreuil.

Done in the camp before Montreal, the 8th September, 1700.
.THF. Amherst.

You will see that there is no restriction as to the free exercise 
of their religion, and your Lordships will notice in what wide 
terms this was demanded by article 27, and it is granted without 
any restriction except as to the obligation to pay tithes to the 
clergy.

The word “estats” is used meaning, no doubt, “orders." 
The clergy were a distinct order as well as the noblesse. There 
were the three orders, the clergy, the noblesse and the tiers 
d’état, which swallowed up the two others. Now, take the 
Treaty of Paris, which is material in this connection. After 
saying that His Most Christian Majesty renounces all preten­
sions to Nova Scotia and Acadia and so forth, it says :—

Hi* Britannic Majesty on hi* side agrees to grant the liberty of the 
Catholic religion to the inhabitants of Canada; he will consequently 
give the most precise and most effectual orders, that his new Homan 
Catholic subject* may profess the worship of their religion, according 
to the rites of the Roman Catholic Church as far as the laws of Great 
Britain permit.
As to the restriction which has been referred to several times, 

there is abundance of opinion as to what effect the restriction 
could have.

I would take it, and I think I can say so, that my position, 
which I conceive to be founded on authority, is, that the Treaty 
of Paris did not supersede the capitulation. I will be able to 
refer your Lordships to authority for that basis. What is stated 
is that the treaty is a contract between one Government and an­
other Government, but the Articles of Capitulation is between 
a Government and the inhabitants of a country. I think your 
Lordship will find that in the case of Campbell v. Hall, Lofft 
055, C'owp. 205. The inhabitants of the country, in considéra 
tion of their laying down their arms, are granted certain privi­
leges. To my mind it is an undoubted principle founded on 
reason that a treaty is between two nations and capitulation is
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a pact—I do not think I can choose a more proper term—be­
tween the conqueror and tin* inhabitants, so I will say that I am 
entitled to look at these three doeuments as forming the title 
for the free exercise of the Roman Catholic religion. I would 
think that the stipulations of the capitulation cover my point, 
that the free exercise of the Roman Catholic religion is guar­
anteed. I would say that it is guaranteed to the church as much 
as to the inhabitants. It was guaranteed to all orders of Cana­
dian society. My position on this branch of the argument would 
he that marriage, according to the doctrine of the Roman Catholic 
Church, is a sacrament, and I would say the administration of 
the sacraments is exclusively attributed to the ministry of the 
priests of the Roman Catholic Church, and that if any inter­
ference with this administration of the sacraments were per­
mitted it would lie a violation of these stipulations. I submit 
that these reasons are fundamental and that they would cover 
the construction of the provisions which I have cited to your 
Lordships.

Then, I have shewn what the construction of these articles 
are; that article 129 must be restricted as 1 have stated and I 
shall not repeat what I have said on that subject.

Before I touch ou article 127, I desire to say something 
which I began to say this morning, namely; that the object of 
the law is to prevent elandestinity of marriage, that if my 
learned friends’ contentions are right, elandestinity is rendered 
not only possible but extremely easy, that some restriction must 
he put on the provisions of the law to secure the due publicity of 
marriage, and that the number of religious bodies obtaining 
statutory authority, as I have shewn, is increasing so rapidly 
that it becomes a fundamental necessity that the views of the 
codifiers and that the proper construction of article 129 lie in­
sisted upon. If my children wanted to contract marriage, in 
spite of my objection and in spite of the impediments that 
might he against it, it would not be possible for me to prevent 
it because some of these people might have a church or place of 
meeting in a back store, and if my learned friends’ contention 
is right, that means they will have as much authority as any­
body else, then there would be thousands of clergymen irre­
spective of locality, irrespective of religion, who could solemnize 
marriage. If that system is to be allowed under my learned 
friends’ contention, then the law has failed in its main object 
to secure the publicity and non-clandestinity of marriage.

Article 127 of the Civil Code provides ;—
127. The other iin|>e<linientH recognized, according to the different 

religion* pertma*ion*, a* resulting from relationship or affinity, or from 
other cause*, remain* subject to the rule* hitherto followed in the 
different churches and religion* communities.

t. .



Dominion Law Reports. 16 D.L.R.654

CAN.

s. c.
1912

Marbiaok

Argument

The right, likewise, of granting dispensation* from such in podi 
ment*, appertains, as heretofore, to those who have hitherto enjoyed 
it.
Article 127 follows articles 124, 125, and 126 which prescribe 

what might be called the scriptural impediments to marriage 
as resulting from relationship in the Levitical degrees ; marriage 
in the direct line, ascending or descending; marriage, between 
brothers and sisters; marriage between uncles and nieces, or 
between nephews and aunts. After these provisions, article 127 
is introduced as a general provision purporting to cover all 
other impediments.

The codifiers at first drafted this article, so that it read :— 
The other impediments admitted according to the different religion* 

persuasions a* resulting from relation or affinity within the degree of 
couHins-german and other degree*, remain subject, etc.

The codifiers presented a supplementary report in which the 
words, “within the degree of cousins germane and other degrees” 
were stricken from the article, and the words, “or other causes” 
Introduced. They explained why they did so. One of them. 
Mr. Justice Day, dissented. The explanation shewed clearly 
what the meaning, in the opinion of the codifiers, was to be 
placed on the article. The majority of the codifiers say:—

Two of the commissioner* recommend a modification of article 1 lu 
in the title of marriage, in order to remove all doubt as to the inten 
tion to leave the subject in the same state as it is at present.

Mr. Commissioner Day dissent* from the proposed change, because, 
by the addition of the words “other causes,” it has the effect of ex 
tending the ground* of impediment contemplated by the article a* 
adopted, ami appear* to him to recognize, as legal inijM-diments. certain 
obstructions to marriage. dc|»cndctit upon ecclesiastical rules and dis­
cipline, ami binding only upon the conscience of the parties whom 
they affect.
I understand my learned friends to take the position that the 

words “and other eauses” must be controlled by the impedi­
ments mentioned in article 124. 125, and 126 as being ejusdem 
generis, with the impediments mentioned in these articles. The 
intention of the codifiers would appear to have been entirely 
different, and further I would say that this rule cannot lx* ap­
plied for the following reasons: in the first place, the rule 
ejusdem generis does not apply where the genus is entirely ex­
hausted or covered by the preceding words. For instance, if the 
words which precede exhaust the whole genus, then to give some 
meaning to the general words following it is neeessary to give 
them more extension. It is only when the general words follow­
ing such a word compel the enumeration of the special words 
that they can l>e restricted to things of similar nature to those 
mentioned by the special words in the statute. I take that to lie 
the undoubted rule of legal interpretation. Well now, the very
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wording of the article shews that it was intended here to give a 
greater extension to the meaning of the words “or other causes” 
because the first impediments were impediments which have 
l>een recognized at all times and 1 think in all systems by the 
civil law. Here it was proposed to introduce a new set of im­
pediments which would vary according to the belief of each 
church. There is in article 127 an enumeration of all causes of 
impediment, that is to say, causes of impediment resulting from 
relationship or affinity, and I would sav that that relationship 
or affinity comprises the whole genus of impediments which re­
sult from those causes. Then, there were other impediments 
recognized by different canonical systems which were different. 
There was the impediment resulting from holy orders, from 
perpetual vows; there were several impediments of a similar 
nature. I submit that the words “other causes” comprise all 
these impediments. They may vary according to the different 
churches, and it was so intended by the codifiers, and it was 
deemed by the codifiers impossible to make the enumeration 
that would be absolutely necessary. It was impossible to do so 
by reason of the number of religious societies which were in 
contemplation of the law, and it was necessary to provide by a 
general article for all these impediments which were recognized 
by each church, and which had received the passive, if not the 
express consent, of the members of each church to the rule 
which their church had decreed. My learned friends opposite 
say that these impediments are impediments recognized by the 
civil law. I confess I am unable to follow this argument. It 
seems to me self-evident that the impediments referred to here 
are impediments not already recognized under the civil law, 
because the different articles have enumerated the impediments 
of the civil law. I submit that these are canonical impediments; 
impediments that have been recognized by the different canonical 
systems.

1 will discuss the argument which I understand is made, that 
these impediments referred to are not necessarily the impedi­
ments known to the civil law, but they must be impediments of 
a similar nature to those «-numerated in the three preceding 
articles. I take issue with my learned friends on this point; 1 
take issue absolutely with them and my submission is respect­
fully that their contention cannot be maintained, or otherwise 
article 127 would have absolutely no meaning.

If my learned friends suggest any impediment of the same 
nature us those enumerated or of a similar nature, that could be 
comprised by article 127, it would not be necessary to my argu­
ment to say that impediments resulting from more remote de­
grees of relation would be of a similar nature and would be 
comprised in article 127. But article 127 enumerates the im-
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all. And. as it is necessary to give them an effect, I would say

Marriage

that the construction claimed by my learned friends cannot he 
sustained. My submission is that it was intended to recognize 
all canonical impediments without it being thought advisable

Argument to attempt any enumeration of them. The impediment of clan 
destinitv was an impediment hv the canon law ; I think there can 
he no question about that. It was made in express terms an 
impediment by the Council of Trent. It greatly strengthens mv 
point that elandestinity was recognized as an impediment by the 
civil law in France although the decrees of the Council of Trent 
were not received in France. Nevertheless, the impediments 
resulting from elandestinity were recognized in France. The old 
ordinances of the French Kings were to the same effect on this 
point as the decrees of the Council of Trent. Some of your 
Iiordships are no doubt familiar with the verse in which the 
canonical impediments were enumerated and among these there 
is a reference to the impediment of elandestinity. It was also 
recognized as an impediment; the Council of Trent made it one. 
This is the verse :—

Error, conditio, votum, cogna tin, crimen,
Cultu* disparitas, vis, ordo, ligainen. honest ns.
Aetas. aflinis, si forte coire nequihi*.
Si pnrochi et duplieis desit pnesentiu testis,
Riptn si sit millier, nec parti redditn tutas.
Hire facienda vêtant connuhin, facta rétractant.

I think that would he absolutely beyond question now, and 
it has never been questioned by any writer on the French law; 
on the contrary, the authority is all the other way, that elandes­
tinity was an impediment. I have given in the factum several 
references and these references enumerate elandestinity among 
the impediments which were recognized in France in spite of 
the fact that the decrees of Council of Trent had not been 
received there.

I have given in the factum several references to writers 
under the old French law, shewing that elandestinity was con­
sidered in France as an absolute impediment to marriage. I 
may, perhaps, read a few extracts.

Thus Durand de Maillane, Dictionnaire de Droit Canonique, 
“Empêchement,” p. 305, 2nd column, says :—

I a* Concile do Trente a ajout 6 deux nut res empêchement* dirimant* 
qui subsistent dan* le* lieux oft ho* décrets sont en usage; savoir. In 
clandestinité et le rapt.

Page 306, 1st column :—
A l’égard des empêchement* dirimant*, nous ndmitton* en France 

les douze qui précédaient le Concile de Trente, et le* deux que ce 
Concile a ajouté*.
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Page 314, 2nd column :—
XIII. Empêchement, clandestinité, si paroohi et dtiplici* desit 

pricsentia testis. Voyez Clandestin, mariage.

Nouveau Denisart, V. Empêchement île mariage, vol. 7. p. 
518:—

XIII. 30. I>e défunt de célébration «lu mariuge en face de I église 
par le curé du domicile des parties ee «pii forme le dix huitième et 
dernier empêchement dirimant.
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These extra» Is will suffice for the purpose of my argument, 
tin* other references in the factum being absolutely to the same 
effect.

It seems to me it would be idle to say that such an impedi- 
mi'iit would be an impediment more in word than in essence 
ln-vause what article 127 intended to cover were the impediments 
recognized by the canon law, and if this is an impediment 
recognized by a canon law. as it undoubtedly is, it is covered by 
tlv terms of article 127: Mr. Justice Oharbotiiieau (p. 117 of 
Is R.L.N.S. and p. 267 of the <J.R. 41 S.C.) cites Pothier (ed. 
Bugnet. vol. 5, p. 45) as considering as an impediment “une 
déi | nidifient ion subjective, inhérente à la personne des eon- 
joints.” But Pothier says, vol. 5, nt page 42 (ed. Bugnet), No. 
85:—

Nous ne traiterons, dans toute cette partie, que des empêchements 
île mariage qui se rencontrent dans les personne*. Il y a d'autre* 
empêchements qui naissent du défaut de quelqu’une des «-hose* qui 
sont requises pour la validité des mariages; oette matière sera traitée 
dans la uatrième partie.

And in the fourth part of his work he treats of clandestinity. 
It is to he observed that Pothier, in the part cited, stated that 

clandestinity was absolutely recognized theretofore as an im­
pediment by the canon law. My submission is that, under 
article 127, consequently, this impediment would render a mar­
riage between two Catholics, before any other than a Roman 
Catholic priest, impossible. A valid marriage between two 
Catholics, before any other than a Roman Catholic priest is 
impossible. The impediment being of the class of absolute im­
pediments, would import nullity.

There is another point I should touch on and that is the 
effect of the impediment as casting a nullity on the marriage. 
The very nature of an absolute impediment creates nullity. 
The objection of Mr. Justice Charbonneau is that the nullity 
is not declared and he says that, by article 152, an action of 
nullity is given to all parties interested to set aside marriages 
contracted in violation of articles 124, 125, and 126. But there 
is no mention of article 127. My submission is that article 127 
is comprised quoad an action of nullity. Then by article 156 of 
thi* Civil Code î—

fi D.I..R.



658 Dominion Law Reports. |6 D.L.R

CAN. 130. Evvvy marriage which lift» not been contracted ojienly, nor ««•!

s. c.
lilt

cmni/cd before a coni indent officer, may Ik* conteKted by the partir, 
themselves and by all those who have an existing and actual interest, 
saving the right of the Court to decide according to the cireunistanc
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Article 156 gives on action in nullity lo the parties them­

selves and to all who have an aetual interest. The action in

Argument
nullity is given in each case to the same class of persons. So. I 
submit that Mr. Justice Charbonneau is wrong when he says 
that there is no action to have the marriage set aside by reason 
of the impediment of elandestinity. The decrees of the Council 
of Trent were " ed in the Province of Quebec. Of cours 
on this submission to this Court, certain facts, if material, must 
be taken, I would not say as admitted, hut as not contested. 1 
have two certificates from the Vicars-General of Quebec ami 
Montreal stating that the “Tametsi” decree of the Council of 
Trent is read once a year in every church of the Province of 
Quebec.

The following are the certificates:—
We, the uxDEBSioiettn, Vicar-General of the Archdiocese of Qiivlwc. 

in the Province of Quebec, hereby certify that the decree “Tamchi” 
concerning the reform of marriage, adopted in the 24th ne*»ion. ht 
chapter, of the Council of Trent, was promulgated by Monseignem de 
Saint Vallier, Neeond Bishop of Quebec, in the Itilucl ilu il loci'nr ./« 
(fticbcv (edition of 170.1) and moreover, that the ordinance requirin'; 
the said decree to lie rend once a year, contained in the said Rituel, 
judging by the invariable tradition, custom and practice regarding 
such ordinances, and a personal experience of forty years a* regard* 
the Basilica of Quebec, has lieen executed, and that the text of the 
said decree has lieen read in each parish of the Archdiocese of Queliec 
on the first Sunday after Epiphany since its promulgation until the 
Decree of the Sacred Congregation of the Council, 2nd August, 11*07, 
came into force.

C. A. Mvboih. V.C
Seal.

Archbishop's Palace of Queliec,
April 20th, 1012.

Montreal, le 25 avril. 1012
We, the undersigned, Vicar-General of the Archdiocese of Montreal, 

in the Province of Queliec, hereby certify that the decree “Tametsi" 
concerning the reform of marriage, adopted in the 24th session, ht 
chapter of the Council of Trent, has, since the erection of the l>i«sv*e 
of Montreal and until the promulgation of the decree of the Sa.nil 
Congregation of the Council of the 2nd August. 1!H)7, been read cadi 
year in each parish church of thin diocese on the first Sunday alter 
Epiphany.

(liven at Montreal, under the seal of the Archdiocese this 2.11 h 
day of April, 1012.

Emile Hoy, Canon
Vicar (leneral.

33
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And the Benedictine Decree was introduced in Canada in 
1704. It was published in 1741. The Bishop of (jueliee, at the 
time of the cession, was Mgr. Vonthriand, and lie died before 
.Montreal was surrendered and the Vicars-Gvnernl of (Quebec 
administered the See of (Quebec until his successor was appointed 
some six years afterwards, and questions were put to the Court 
of Home and the answer was given extending the Benedictine 
declaration.

My submission to the Court is, therefore, that the answer to 
sub-question (a) should In* in the atlirmative.

On sub-question (/>) I will state frankly that I do not con­
sider I have any satisfactory reason to give to the Court under 
the construction of article 127. I think it will In* suflicieiit for 
me to say that the Benedictine Decree concludes the matter.

That, my Lords, is the case and the argument which I have 
to lay before the Court.

CAN.
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Argument

Ifclhnuth, K.C. :—I propose, my Lords, to deal with the first 
and third questions, both of which may In* characterized as ques­
tions of jurisdiction.

The question of jurisdiction is necessarily, my Lords, an ex­
tremely important question, not only for the Dominion and the 
provinces, but in this matter, for, one might almost say. the 
people throughout Christendom generally, because for a great 
many years the lex loci contractus has always been the law which, 
in one respect, governs the validity of a marriage. That is to 
say, if an Englishman, or a Frenchman, or a German, or an 
Austrian, came out to Canada and was married here, assuming 
that by his own law, the 1rs domicili, he and the woman with 
whom he desired to contract marriage were capable of con­
tracting it, the validity of that marriage would depend
upon w r the parties had olwerved the form and ceremony 
prescribed by the law of the place of celebration. Therefore, 
it is a question whether the law of the place of celebration rests 
with the Dominion or rests with the provinces to
enact. If it were to he held that under the British North 
America Act the law of the place of celebration is that of the 
province—whether it In* in Ontario or Queliec or any other 
province—then any law that might he passed in this respect by 
the Dominion of Canada would In* entirely beyond its powers, 
and the parties who might assume that they had been married 
according to the law of the Dominion of Canada in regard to 
the mode of celebration, would find there had lh*en no valid 
marriage at all. 1 say, at the very outset, that this question of 
.jurisdiction involves not merely the rights of the provinces and 
the rights of the Dominion hut the rights of people of other 
countries, who, although their domicile may he that of a foreign 
country, may come to the various provinces and he married.

3097
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Perhaps, nt the outset, one should inquire what is nceessan 
to constitute a valid marriage. Undoubtedly, consent is un, 
sarv, hut following consent there are two absolute essentials, <>r 
perhaps, 1 should say an essential and a requisite, because I think 
the words arc used in that sense in some of the authorities. 
There must he, of course, capacity to contract and that is invari 
ably governed by the law of the domicile, and, in the second 
place—I am differing here entirely from my friends on Hi. 
other side—there must he, in order to constitute a valid I* mI 
marriage, a celebration or a going through of the form prescribed 
by tin* law of the place where the marriage is celebrated. Tin ; 
is covered hv innumerable authorities. Dicey, on the Law of 
Domicile, at page 15, lays down this rule. Rule 44:

Subject to the exception hereinafter mentioned, a marriage i* 
when (1) each of the partie* ha*, according to the law of his or her 
place of domicile, the capacity to marry the other, and, (2) any • w 
of the following condition* a* to the form of celebration i* comp! -I 
with; that is to nay: (1) if the marriage is celebrated in accordance 
with any form recognized as valid by the law of the country where 
the marriage i* celebrated, called hereinafter the local form.

lie goes on and deals with extra-territorial marriages, and 
so on, in embassies, and he lays down the requisites in tln <e 
cases. At page 155, in relation to the subject, he says;—

The result I* that the validity of a marriage, with the right dr 
pending on its validity, is governed by two different law*, nam-1\ 
(1) by the law of the parties' domicile wlech determine* their 
capacity to contract; by the law of the place where the marring * i* 
celebrated which determines in general the formal requisite* of tli • 
marriage.

Then 1 cite a very old writer, Shelford, on Marriages and 
Divorce, at page .1 of the original, which we have not in tin1 
library, the page of the book in the library is 27. The heading 
of tlie article is: “Validity Depends upon Conformity to Law.” 
I may say, my Lords, that I am not now in any way dealing 
with the question of chureh decrees or anything of that kind: I 
am dealing with the civil contract of marriage, if one can s|> ak 
of marriage as a contract at all. which Mr. Bishop seems some­
what to doubt. Bishop says you may call a marriage a contract 
as you may call a locomotive a horse, because there arc more 
things in which marriage differs from a contract than in which 
it complies with the terms of a contract. But, there is no doubt 
there is a portion of marriage which is a contract, it involves 
the consensual contract of the parties to it, hut this is only the 
beginning of the creation of a valid marriage. Shelford says:

Marriage living a civil eontraet it* validity depends on it* having 
been celebrated in the manner, ami with tin* formalities required by 
law. In homo count l ies only one form of contraeting marriage i*
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nvknowledgcd; thus in England, after the Marriage Act, with the CAN.
exception of Jewa and Quaker*. all marriage* were required to Ik* ^ ^,
celebrated according to the form prescribed by the Church of England.

That is to say, that people could not say in England : we 
desire to be married, we take one another for man and wife, we Marriage 
will go through all kinds of solemn forms; for the law says Laws. 
you must have an Anglican clergyman pronounce you man and Argument 
wife or you are not married at all. The questions, when I shall 
come to them, are entirely irregular in form, because it is not a 
question of declaring a marriage null and void; there is abso­
lutely nothing creating the marriage status, no matter what 
1'orm may be gone through, unless you comply with the require­
ments of the local law in regard to its celebration. I refer also 
to llammiek in “The Marriage Law of England,” second edi­
tion, page 23; Foote, second edition, page 70; Eversley & ('rays,
Marriage Laws of the Itritisli Empire, pages 2 and 53; Ringrose,
Marriage and Divorce Laws of the World, at page 18.

A marriage that might l»e perfectly good according to the 
forms of England, between parties capable of contracting, but 
which was celebrated in France where the English form lias no 
force or validity, but where other forms and ceremonies were 
prescribed, would only be good if celebrated according to the 
forms prescribed in France, where the marriage is celebrated ; 
except, of course, in exceptional cases when people get married 
at the embassies. I have the authority here of the House of 
Lords in regard to that matter, where in one case marriage was 
celebrated in Austria, between a Roman Catholic and a Pro­
testant, according to the form, and the only form, in which mar­
riage could be celebrated in Austria, which was by a Roman 
Catholic priest. Although that Protestant man, at that time, 
was, by the law applicable in Ireland, the place of his domicile, 
not entitled to marry a Roman Catholic by means of a Roman 
Catholic priest and could not have been so married in Ireland

the Roman Catholic priest would have been liable at that time 
to have been hanged or something of that kind, if he had cele­
brated the marriage—yet the House of Lords, not later than this 
very year, held that the marriage celebrated in Austria was a 
perfectly legal and valid marriage, because it had complied with 
the lex loci celebrationis, and that the law of the domicile could 
not lie put beyond its territory. That is the cast» of Swiftc v.
Tin Attorney-General for Ireland, 11012] A.C. 27(1. The House 
of Lords held in that cas»» that the law in regard to Roman 
Catholics in Ireland was only territorial, and only applied, so 
far as the celebration was concerned, to the celebration of a 
marriage in Ireland. Indeed, their Lordships, in upholding the 
judgments of the Courts in Ireland, adopted the reasoning of 
the Courts there, and I ask your Lordships to see the reasoning
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of tin* Judges in Ireland, because it is the latest case, practicall,\. 
on this subject : f 1910] 2 ML 140, at page 151 et seq.

Then, the question may arise (and again I differ from m\ 
learned friend, Mr. Nesbitt) : What was the common law of 
England either at the time of the conquest or at the time of tin- 
British North America Act ? My submission to your Lordships 
is, that from the time of King Edmund, the Saxon King. A.I) 
040, down to the time of the Reformation, the common law of 
England was that no person could he married in England, ex 
cept a mass priest was present. And, after the Reformation, tin 
common law of England was that no person could be married 
except either by a priest or a deacon. That that is so, has never 
been questioned since the decision in Itrg. v. Millis, 10 (*. & K 
524. The old rule, as taken from Thorpe’s edition of the An­
cient Laws, page 505. is cited in the edition of llolmsted on 
the Marriage Laws of Canada. I cannot express my concur­
rence in what Mr. llolmsted says throughout by any means, hut 
I quite accept his citation from Thorpe. Rule 8 of Thorpe this 
is in the time of Edmund—says :—

At tin* nuptials there shall he a inn** priest hy law who shall. » • !i 
(tod's blessing, hind their union to all posterity.

9. While it is also to he looked to that it he known that the» 
through kinship, he not too nearly allied, lest they he afterwards 
divided, which before were wrongly joined.

We get some way hack there and we find that after the 
Millis Case. 10 C. & E. 534, in 1844, there was an equal division 
(i in the House of Lords as to whether that was or was
not the common law of England, or whether it was not com­
petent and sufficient for two persons who were capable of con­
tracting. who had the capacity, to come together and 
per verba <!• prersenti declare that they were married. There 
was, as I say, an equal division of opinion in the House of Lords 
as to that, and my learned friend, Mr. Nesbitt, read the un 
able and wonderfully researchful judgment of Lord Brough mi 
But my learned friend did not say that it was a dissenting ju la­
ment. It was a judgment that did not prevail because, tin 
House being equally divided, the judgment of the Court below, 
which held that the common law of England did require n 
priest to be present, was upheld, and Lord Campbell, who joined 
with Lord Brougham, in the dissent, was able, in Beamish v. 
Beamish, Î) ILL. (’as. 274. to frankly say that while his opinion 
as one of these dissenting in The Queen V. Millis, 10 C. & K. J>34. 
was an opinion that he might still hold, yet, that the decision in 
The Queen v. Millis, 10 C. & K. 534, was absolutely binding upon 
him. He said:—

However, it mu*t now he considered a* having been determined 
hy tlii* IIouhc that there could never have been a valid mar nay in

45
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Kngluml before the Reformation without the presence of a priest CAN. 
episropally ordained, or afterward# without the presence of n priest ”— 
or of a deacon.

. 191‘J
One cannot find language, stronger, clearer, or more definite -----

that that. The very Judge, who had dissented in the previous lN RB 
case of Millis, 10 ('. & P. 534, says that what lie formerly eon- law8°B
tended against must now he held to he the law of England. -----

Now, my Lords. I do not. wish, at this stage, to take up time Ar8umen* 
unnecessarily, hut I think it is incumbent on me at least to point 
your ~ * to the authorities which render this view prac­
tically- i do not wish to use too strong language—practically 
unassailable. There is, in fact, I may say, no decision to the 
contrary. One can find in some of the States of the Union ex­
pressions in regard to common law marriages, but they have no 
application to any country that is under English rule, in any 
• or form. There is no such thing as a common law mar­
riage in England or Canada ; there is in Scotland.

In Brook v. Brook, 0 ILL. ('as. 193, dealing there with the 
matter of English subjects domiciled in England, but who had 
gone to Denmark to be married, and where the other side of 
the essential or requisite of marriage came up for considera­
tion—that is, where the offence against the law of domicile 
could not be cured no matter how correctly the form had been 
followed—in that ease a man went to Denmark with the view 
of marrying his deceased wife’s sister, then a marriage incap­
able of being contracted in England, lie was married accord­
ing to the forms necessary in Denmark and according to the 
then law of Denmark it was a legal marriage. Hut, he had only 
gone there for the purpose of getting married, and he did not 
in any way abandon or give up his English domicile. The 
House of Lords in that case held that the marriage was in­
valid for want of capacity to contract it in such a case.

I refer to Lord Campbell’s judgment, at page 207. It is 
laid down here that although the form of celebrating a mar­
riage may be different from that required by the law of the 
country of domicile, that marriage may be good everywhere ; 
but if the contract of marriage is such in essentials as to be 
contrary to the law of the country of domicile, and is declared 
void by that law, it is to lie regarded as void in the country of 
domicile though not contrary to the law of the country in 
which it is celebrated. This upon the general
rule that a marriage valid where celebrated is good everywhere, 
is to lie found in the writings of many eminent jurists who 
have discussed the subject.

I refer further to what Lord Campbell says, at page 218, 
ami Lord (’ranworth, at page 223. in discussing another mar­
riage.

0
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page 265.

That ease goes to shew, as it is laid down, that the men-
Marbiaob

proof of ceremony is not enough; tliey must comply otherwise 
with the requirements of the law. A well-known case was cited

Argument
here, from a judgment in Lower Canada, in the case of Con­
nolly v. Woolrieh, 11 L.C. dur. 197, and your Lordships will 
find some remarks there quite apposite in regard to this ven 
subject-matter. At page 244, in the judgment, it is said : 

lly what, law is tin* validity of marriage to he decided?
And then the judgment says :—

Validity of marriage depends upon the lr.r loci of the pin.- of 
solemnization.
And for that, several authorities are given.
Now, I challenge any possible dispute on the proposition 

that in order to constitute a valid marriage there must he a 
solemnization. That is, there must he a going through of such 
forms and ceremonies, whether those be of the most primitive 
character or of the most elaborate ritual, as are prescribed by 
the laws of the place where it is celebrated, and that there is 
no such a thing in Canada, and never has been since the time <•! 
the conquest, any law by which there could be a marriage, 
merely on a consensual contract, ltut, my Lords, in this ease, 
it is not at all an instance of the Dominion Parliament, by ils 
hill, attempting to say—marriage may he celebrated, or a valid 
marriage may be created or constituted by the mere consent of 
the parties. The promoters of this bill have boldly come out 
and said—we propose to deal with the solemnization of mar­
riage. They have, by the very language they have used in the 
bill, stated that in plain words. The bill says “every eei 
mony or form of marriage (that is, every solemnization of mar­
riage) before or hereafter performed by any person authorized 
to perform any ceremony of marriage.” Let me take a con­
crete illustration : Rabbi Jacobs, of Toronto—with great re­
spect for him—is authorized to celebrate, by the laws of the 
Province of Ontario, a marriage between Jews of his congrega­
tion and professing his faith, and between nobody else, and two 
Christians go to Rabbi Jacobs and are married. The Dominion 
Parliament, under this bill, would say that, as Rabbi Jacobs is 
authorized to perform a certain ceremony between Jews, that 
ceremony of marriage which he has performed between 
Christians, and which he is not authorized by the Provincial 
law to perform, is perfectly good.

1 think somelfody has pointed out that the bill only says that 
a validly solemnized marriage is valid. I do not think that is 
arguable. Let me get it down again to a concrete case. If the
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Province of Quebec says a Roman Catholic priest is tin* only 
prison who is authorized to perform a marriage between two 
Roman Catholics, it' a Protestant of any denomination does 
perform that ceremony, the bill says it is valid. It cannot 
mean anything else. It simply means—we will amend your 
solemnization of marriage law and widen and broaden it. The 
Dominion, in effect, says to the province : you cannot say this 
person may solemnize this marriage, and that person may sol­
emnize some other marriage, but if you give a man authority 
to solemnize any marriage, you must give him authority to sol­
emnize all marriages. That is the meaning of that bill and I 
submit to the Court that no other meaning can be taken out of 
it. And that being so, we have the Dominion at once stepping 
in to deal with matters exclusively assigned to the province, 
one of which is the solemnization of marriage. Why stop there ; 
why not say—the province must authorize everybody to sol­
emnize marriage ; the province must put no limit in any re­
spect in regard to the form ! My submission is, that the Pro­
vince of Ontario to-day, or the Province of Quebec to-morrow, 
can alter in any way they see tit their laws in regard to the 
solemnization of marriage.

It comes simply down to this, that you say to the province : 
you may play with solemnization of marriage, you may enact 
penalties, but nobody need pay any particular attention to 
them; you cannot actually carry out what is admitted in re­
gard to every other subject of legislation assigned to the pro­
vince; you cannot carry the thing to its logical conclusion ; 
you cannot say that a marriage not solemnized according to 
your power under the British North America Act is not valid. 
The bill means that, or there is nothing in it at all. The argu­
ment with regard to consensual contracts being sufficient is not 
open to my learned friends on the other side upon this bill, 
because they boldly say that the solemnization which the pro­
vince has laid down i#s not necessary, in certain cases, or else, 
this bill means nothing.

I am going to ask your Lordships, if you come to the con­
clusion that the Parliament of Canada has no power to enact 
this particular bill, if you think it necessary or wise or just 
that the second question should be answered at all. If the Par­
liament of Canada has no part or parcel in jurisdiction in re­
gard to the solemnization of marriage, if the question of the 
solemnization of marriage does rest with the province, why 
then should the Dominion request your Lordships to answer 
what the law in any province is. If they cannot amend or alter 
it, should it require amendment or alteration, and if that must 
be done by the provincial legislature, is it not that legislature 
only which should ask your liordships what is the meaning of
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CAN. their own laws. Can the Dominion, in relation to a subject in 
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----- all question, such as contracts—can the Dominion ask your

Marriage Lordships with regard to a contract, which is solely concerned 
Laws. with the sale of lands in the province, what the meaning of the
----  legislation of the Province of Ontario is with regard to it? 1

Argument jjlc 0I1]y i)0dy that could come before your Lordships for
any authority to ask for interpretation of that question would 
be the body that can, if necessary, amend or alter or change 
that law, and not a body that has no jurisdiction over it.

The power of the legislature as to “solemnization of mar­
riage” is absolute and full, and the difficulty with this ques­
tion is really not as great as it appears, because, under our 
system of government, we have had a lot of these constitutional 
questions up where the subject-matters have more or less been 
held in some instances to overlap and the rules have been laiil 
down for construction. Your Lordships are familiar with all 
these cases ; most of them you have taken part in, and in every 
case it has been held, where there is any overlapping, that tin* 
jurisdiction is as clearly defined and as capable of exercise by 
the province, in its own field, as it is by the Dominion.

Your Lordships have been referred to the memorandum 
of the law officers of the Crown in regard to what was covered 
under the head of “solemnization of marriage” in their opinion, 
and to the remarks, obiter though they are, of Mr. Justice 
Gwynne, in the Fredericton v. The Queen, 3 ('an. S.C.Ii.
505, at pages 568 d seq.t where he says, in dealing with another 
matter, that the solemnization of marriage, that is, the power 
of regulating the ceremony and the mode of its celebration, is 
a particular subject expressly placed under the jurisdiction of 
the local legislature as a matter which has always been eon 
sidered to be purely of a local character.

In the Judicial Committee, in the ease of the Citizens' In­
surance Company v. Parsons, 7 App. Cas. 06, Sir Montague 
Smith deals with the matter in much the same way. That view 
was not taken by Judges, but when at a later stage, the acts re­
lating to the marriage of a man with his deceased wife’s sister 
was discussed in Parliament, the lion. Mr. Blake made a speech 
upon that hill which will be found in the Debates of the House 
of Commons of February 27th, 1880, at page 200. Whatever 
views one might have as to matters which Mr. Blake advocated, 
he stood out before the whole of this Dominion, and the whole 
of the world practically, as a great constitutional lawyer; a man 
who was not likely in the Dominion Parliament to waive one 
jot of the powers of that Parliament at that time, and he then 
recognized that as one of the requisites to a marriage which

1
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rested with the province and in regard to which the Dominion 
has nothing to say.

The right to say who shall perform a marriage ceremony, 
between persons of different religions; how persons of different 
religions will have to he married as to ceremonial, is a r 
which is not a marriage act in the sense of capacity to contract, 
hut is purely a solemnization of marriage act. That is ab­
solutely, 1 submit, beyond controversy at the present moment, 
and this Court -whether it is sitting as a Court or as an ad­
visory board—is practically bound by the decision of the House 
of Lords in Swiftc v. The Attorney-General for Ireland, [1912] 
A.C. 276. The Act there in question was absolutely such an Act, 
dealing with religion—that is the religious belief of the par­
ties—and dealing with the persons who might celebrate that 
marriage.

Now, a marriage contract, using that loose expression, is 
not an ordinary contract, it is what may be commonly called a 
solemn contract, that is, in order to be valid, it has to be en­
tered into in a certain solemn form, and, can any one, looking 
at the division of jurisdiction between the Parliament of Canada 
and the legislatures of the provinces, doubt for one moment 
that the form, the solemnity of the form, is left entirely with 
the province. That is the point, I respectfully submit, that has 
to be decided here. Is not the form of the contract, the solemni­
ties which must follow that form, left entirely with the legisla­
tures? And if they choose to say to-day or to-morrow that all 
marriages between Homan Catholics must be celebrated in one 
way, or that all marriages between Anglicans must be celebrated 
in another way, that is absolutely, whether one approves of it 
or not, left to each individual provincial legislature, according 
to the will of people who return members to that legislature.

They have the right to draw the line as to beliefs for this 
reason. When the first Act that one can find dealing with 
matters of this kind in England was passed they drew the line 
there. Will your Lordships look at 4 Geo. IV. eh. 76, which 
is intituled “An Act for amending the Laws respecting the 
Solemnization of Marriages in England.'* The section therein 
relating to the publication of the banns set out everything in 
regard to licenses. It provides about parishes or extra-parochial 
places, and it provides for the consent of guardians and par­
ents. Everything in relation to what the law officers of the 
Crown in their report think appertains to the solemnization of 
marriage, is contained in that Act. That is an Act specially 
dealing on its face with the solemnization and it goes a long 
way to shew what in England at that time was deemed to fall 
within solemnization. But that Act does not say one word in
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Then, there is a very curious illustration as to what was done 
with regard to religious beliefs in the Act of 6 & 7 Win. IV. eli. 
85. By the second section of that Act it was provided that tie

Argument Society of Friends, commonly called Quakers, and also persons 
professing the Jewish religion, might continue to contract and 
solemnize marriages according to the usages of the said society 
and of the said persons respectively, and every such marriage 
is hereby declared and confirmed good in law provided that tin- 
parties to such marriage be both persons of the said society or 
both persons professing the Jewish religion. Marriage celebrated 
according to the Jewish religion, I do not know so much about 
the Quakers, but according to the Jewish religion there was ,i 
very, very high ritual and ceremonial. It is a more élaborai, 
ritual than either the Roman Catholic or the Anglican, and 1 am 
going to point your Lordships to what 1ms to lie done. If that 
high ritual was performed over a Christian and a Jew, tin-, 
was absolutely no marriage. If the Rabbi performed the highest 
marriage ritual in the world over any one except two Jews il 
was absolutely null; they both bad to be Jews. So that the 
Parliament of England recognized, even in 1836, and subs, 
fluently recognized by 19 & ‘JO Viet. ch. 119, sec. 21, a cereinonx 
in regard to both Quakers and Jews. In regard to both the Par 
liament of England made the validity of the marriage depend 
upon two things, the religion of the persons to be married and 
the religion of the person who performed it, and yet, that all 
came under the solemnization of marriage.

Then I want to refer your Lordships, with regard to Domin­
ion and provincial jurisdiction, to The City of Montreal v. M<> 

Inal Stmt Railway Co., [1912] A.C. 333, at page 343, the jiid. 
ment of Lord Atkinson, where, dealing with sections 91 and 92 
of the British North America Act, he says to the Dominion, you 
must not, in a subject exclusively assigned to the provinces und- r 
section 92, encroach at all; and the solemnization of marriage is 
entirely within the exclusive jurisdiction of the province and 
upon that solemnization the Dominion, because they have mar­
riage and divorce assigned to them, cannot trench. The xnl- 
emnization is a part that is cut out and taken away entirely from 
“marriage and divorce.”

(Counsel was asked as to the effect of the capitulation and 
treaty.)

That refers to the second branch of the case. Just in regard 
to that, it has struck me in this way, that the agreement that 
was made, the capitulation and the treaty, was not a mere guar­
antee to an individual Catholic at all. It was a guarantee to the
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conquered country. There is n very curious bit of advice which CAN
was given in 1722 and which will In* found reported in 2 Peere ^Tc.
Williams’s Reports, 2 P. Wins. 74. It is headed: “An unin- iov2
habited country newly found out and inhabited by the ——
English to he governed hv the laws of England.” 1 read M\BiuAr,E
from page 74 Laws.

Mt-mnrnndum. tub Align*!. 1722. it wa* said liy the Master of the 
Roll* to have been determined by the Lords of the Privy Council, upon 
an H|qieul to the King in Council from tiie foreign plantations.

1st. That if there lie a new ami uninhabited country fourni out bj 
English subjects, as the law is the Ivrtliright of every aubjeet, so, 
wherever they go, they carry their law* with them, and, therefore, 
such new-found country is to lie governed by the laws of England; 
though, after such country is inhabited by the English, Acts of 
Parliament, made in England, without naming the foreign plantations, 
will not bud them; for which reason, it has l»eeti determined that 
the Statute of Frauds ami perjuries, which requires three witnesses, 
and that these should subscribe in the testator's presence, in the case 
of a devise of land, does not bind Rarbadocs; but that.

2ndly. Where the King of England conquer* a country, it is a 
different consideration: for there the conqueror, by saving the lives 
of the people conquered, gains a right and property in such people: in 
consequence of which he may impose upon them what laws he pleases. 
Hut, until the conqueror gives them new laws, they are to lie gov­
erned by their own laws, unless where these laws are contrary to the 
laws of God or totally silent.

3rdly. Until such laws given by the conquering prince the laws 
ami customs of the conquered country shall hold place; unless where 
these aw contrary to our religion, or enact any thing that is wuhnn 
in nr, or are silent; for in all such cases the laws of the conquering 
country shall prevail.

That is to say, when a country is conquered, while « con­
queror hits the right to impose his own laws, the people are to 
he governed by the laws they have until the conqueror chooses 
to do so.

Then there is a very interesting article, in the report of the 
Canadian Archives, for 1891, from Richard Cartwright, Junior, 
of the 12th of October, 1792, dealing with this very question, 
and h<i speaks of the marriages which have taken place in Upper 
Canada without any clergyman being present (page 85). He 
says that officers have celebrated marriages and that some clergy­
men have subsequently come in, evidently being clergymen of 
the Anglican communion, and celebrated marriages.

I will give a memorandum to your Lordships of Keg. v. 
It obi in, 21 U.C.Q.B. 352, at pp. 354-5. where Chief Justice Rob­
inson says that under the Act of 32 Goo. 111. ch. 1, the statute 
of 2(i Geo. II. ch. 33, Lord Hardwickc’s Act, came into force: 
llodyins v. McNeill, 9 dr. 305; O’Connor v. Kennedy, 15 O.R. 
L’h Whi-ther Lord Hardwicke's Act was in force or whether
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law with the treaty was in force, at all events at the time that 
the British North America Act came into force, there was no
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question that marriage could no longer he celebrated in any 
part of Canada—1 am speaking of civilized Canada at that 
time—without some form or ceremony, in order to render it

Argument
valid. So that it is not necessary to carefully delve into tin- 
question of whether it was Lord Uardwieke’s Act, or the com­
mon law of England, oi the law of France as amended and intro­
duced here, which brought into force, at that time the decree 
of the Council of Trent, so far as Lower Canada was con­
cerned, requiring the presence of a clergyman or priest; then- 
had to be a ceremony or form of some kind used at that time: 
at all events there had to be, without doubt, at the date of tin 
British North America Act.

Bayh/, K.C. (for the Attorney-General of Ontario): 1 
wish to make a brief statement as to the position which the 
Province of Ontario taki-s.

XVhile of opinion that it is difficult to give an unqualified 
“yes” or “no” to any one of the questions submitted in this 
ease, and that the law on the subject is difficult to determine, 
the Province of Ontario favours a uniform general marriage law 
for the Dominion if so framed that the legislative authority of 
the provinces in relation to the solemnization of marriage is 
not thereby violated, and the Province of Ontario adopts so 
much of the argument of counsel for the Dominion as is con­
sistent with the view above expressed, and no more.

The Province of Ontario considers that an Act of Parliament 
which renders valid throughout the Dominion marriages per­
formed in a province by persons legally authorized by such 
province would result in consolidating and perfecting provincial 
authority throughout Canada and, in this view, the passing of 
such an Act by the Dominion Parliament would enlarge rather 
than encroach upon provincial jurisdiction.

/«*. C. Smith, K.C. (for the Attorney-General of Quebec) : 
My Lords, 1 come here under express instructions to discuss 
only the constitutional question, and not to discuss the merits of 
the second question that has l>eon submitted. I will ask your 
Lordships’ patience later to add several reasons why that second 
question should not he considered and answered, but, inasmuch 
as your Lordships’ attention has been concentrated upon tin- 
constitutional questions submitted, I think it would he proper 
that 1 should add anything I have to say with regard to that 
branch of the case before referring to question No. 2 at all. It 
is not, my Lords, that 1 at all desire to trouble the waters if 1 
refer to the terms of this reference. The difficulty which I
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encounter is that arising from the words in the bill “and duly 
performed according to such laws.” 1 think it is perhaps com­
mon ground now, and we have all agreed to treat the bill as
having some meaning, and as having been moved in pursuance 
of some definite intention, and the only intention that could Mabbiaok
possibly be evident by the bill as drafted, has been expressed Laws.
by my learned friend, Mr. Hcllmuth. It must mean, and I think 
it cannot mean anything else than this : that it is intended to Argument

legalize a marriage performed by a person or functionary, or 
solemnized by a person or functionary, who would, in the Pro­
vince of Quebec, have authority to solemnize marriages between 
any persons or class of persons. That is to say, that it will be 
impossible, if this bill becomes law, that there should be a 
person capable of solemnizing a marriage in the province be­
tween any two persons without being equally capable of solemn­
izing a marriage between all persons. That is the evident in­
tention.

I submit for your Lordships’ consideration this: that the 
British North America Act, when it was finally crystallized 
into legislation, was the result of a contract, and I say with all 
possible respect that those who desire the stability of Confeder­
ation, cannot preserve that stability better than by a consci­
entious and a frank and an honest interpretation of that Act, 
giving to each section the intention that the framers of the 
British North America Act would give it. 1 am going to argue 
this upon very narrow grounds indeed; I am going, I think, to 
shew your Lordships, as has been so eloquently and logically 
shewn by those who preceded me, that this bill deals exclusively 
—so far as it attempts to deal effectively with anything- with 
the quality and the character of the functionary solemnizing 
the marriage. And, if I have any difficulty in arguing that, it 
is because the difficulty arises more from the disposition, which 
1 cannot resist, to treat the matter as obvious. The very first 
words of the bill, 1 submit. n it. It says : “Every cere­
mony or form of marriage,” and that is what the bill deals 
with and, with all possible respect, it is what it was 
to deal with.

Now, before 1 come to discuss that would your Lordships 
allow me to refer to the second clause of this bill ?

The second clause 1 do not think it is necessary for me to 
discuss, because I think if it legislated, or purported or 
attempted to legislate, effectively concerning what appears to be 
its subject-matter, it would open up a very wide subject as to 
the purview of the powers of the provinces with regard to 
property and civil rights, etc. The second clause of the bill 
uses the words “shall be absolute and complete.” Now, my 
Lords, Parliament has never legislated with regard to questions

16
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of property, succession, or any questions of civil rights ami 
property. I assume that when this bill says “these rights shall 
he absolute and complete" it must mean, in accordance with 11n­
laws of each province, because then* arc no other laws. So that 
section 2 of this bill, while it does declare absolute and com­
plete rights, not only of the persons themselves, but of their 
offspring, it does not presume for one moment to decree what 
these rights shall he. 1 assume, as I am hound to do, that it 
would naturally mean these rights as defined by competent 
authority, which is the provincial authority. If it were to go 
any further it would very greatly broaden the scope of these 
rights and would involve a discussion even more extended than 
that to which your Lordships have so far listened. I do not 
propose to discuss the second section of the bill as though it 
dealt with the rights of married people because 1 cannot con 
ceive for one instant that the general authority to legislate 
upon the < | nest ion of marriage, quoad marriage, involved tin- 
right in the Dominion to prescribe the social relations and tin- 
property obligations and everything of that sort, of marrie.I 
people. That would he giving to the word “marriage” a 
meaning which never could have been intended. It does not 
mean that because Parliament may legislate upon the subject 
of marriage, that Parliament can legislate with respect to every 
right of a married person. No, it has only the power to legislate 
upon marriage, and if it had power to legislate as to anythim; 
incidental it must he incidental to marriage, quoad marriage, 
and not to all the multifarious rights and interests, whether 
property obligations or otherwise, of the parties themselves. 
That would be an absolutely ' view, so that 1 do not
feel on this reference, and with the particular wording of clans. 
2 of the hill, that 1 am called upon to go into any question si 
broad as that.

To revert to the question of jurisdiction to pass this hill, 
there is one part of the British North America Act, and on 
part only, in which there is any power of remedial legislation 
When the ~ Parliament was considering the British
North America Act it considered the question of remedial legis 
lotion and what remedial legislation should he conferred upon 
the Dominion, and in section !).'$ of the British North Aim-ric.i 
Act we have that power of remedial legislation with respect l • 
education alone, and only within the limits of certain cin-uin 
stances and in so far as these circumstances should render 
it necessary. I say respectfully that that is the only clans 
or section of tin- British North America Act that deals 
in any way whatever with remedial legislation, and tli 
fact that we have such a section, shewing that the question 
of remedial legislation was considered by the Imperial Par

4511
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liainent, would be an alwolute answer to the suggestion that, CAN. 
because a province exercised either inade<|uately, imperfectly 
or wrongly a power conferred upon it, Parliament would have igi2
remedial power. I say there is nothing in the British North ----
America Act that could sanction such an inference or such an maismok 
argument. Laws

Now the marriage ceremony, the persons capable of solem- vgunwiit 
nizing marriage, everything connected with the contract, so far 
as solemnization is concerned, has always been religious. The 
<|ualifieation of a person celebrating or solemnizing marriage is 
primarily derived not from civil authority but from ecclesiastical 
authority. In this, the whole history of France, as well as the 
whole history of England, agrees entirely. I do not think it 
can be challenged for one moment, as far as the solemnization of 
marriage is concerned, that that has been historically always 
religious, and it does not advance the argument one whit to 
say it may have been something else, that other functionaries 
may have been appointed by the State ; that we might have had 
justices of the peace or other civil functionaries; I say it dot's 
not advance the argument one whit to say that there might have 
lieen other functionaries because the fact of the matter is that 
historically marriage has been always—and I need not go 
further than the two countries from which Canada has been 
peopled, France and England—marriage has always been a 
religious and not a civil ceremony. The State took what was an 
established institution of the church and enacted laws concern­
ing it. And hen* I think it is important and relevant to con­
sider that even what is purely evidential was, I say, derived 
from the ecclesiastical authority originally, and not from the 
civil authority. Your Lordships have in the decrees of the 
Council of Trent provisions for the publication of banns and for 
the keeping of registers, and all the elalwrate provisions of civil 
law which we have to-day respecting the keeping of registers 
of civil status were foreshadowed in ecclesiastical legislation long 
ago. The Council of Trent referred to the Council of Ijutcrun 
and the Council of Lateran provided for the publishing of 
banns and the keeping of some register of civil status. There­
fore. we have not only what relates to the solemnization as re­
gards the persons before whom or by whom it is solemnized, 
hut we have a provision for the publication of banns and the 
keeping of registers of civil status which we undoubtedly find 
to be of ecclesiastical origin.

As regards France, the first reference as to the keeping of 
these registers of civil status is found in the Ordonnance de 
Blois, which is directed to prevent clandestine marriages. We 
see there that the civil law comes in and adopts what has been 
decreed by the ecclesiastical law in regard to the publication of

43—6 D.L.l.
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The whole history of marriage in France shews it to have
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been primarily a religious ceremony, and the most important 
thing connected with that ceremony was the officer or the per­
son before whom that ceremony could he solemnized. In the

Argument
Ordonnance of 1G67 we have, of course, very precise provisions 
with regard to the keeping of registers of civil status. In the 
Edict of Louis XIV., 1697, we find it said that the essential 
solemnity to the sacrement of marriage is the presence of the 
proper curé of the parties. I know your Lordships have given 
attention to all these things, but I am merely following rapidly 
these papers to shew that throughout the history of France the 
presence of the person celebrating was considered as of the 
essence of the solemnization. Perhaps I need not detain your 
Lordships with this, you will find the special references in the 
Edict of Louis XIV., Ritual of the Diocese of Quebec, and 
Declaration of Louis, 1736.

Then, I ask your Lordships’ attention for a moment to the 
Act 32 Henry VIII. ch. 38, this being an Act passed in 1540. 
You will notice that the words always used is “marriage solem­
nized.” We have there the expression, “such marriage being con­
tracted and Solemnized in the face of the church.” We have 
also the expression, “before the time for contracting that marri­
age which is solemnized” and reference is also made to tin* 
Levitical decrees in connection with marriage. That Act. so 
long ago as 1540, adopts the Levitical decrees of consanguinity, 
and all through, it deals with solemnization in the face of the 
church and so on.

Of course, your Lordship is familiar with Mr. Bishop’s 
reasoning that marriage is not a contract, but a status. Whether 
the word “status” more correctly describes marriage than “con­
tract,” it clearly involves a contract, and so far as it involves a 
contract that contract is consensual, but it requires the sanction 
of solemnization. 1 do not think we gain any light by dissolv­
ing the contract entirely from the solemnization ; I do not think 
we gain anything by that or that it throws any light upon the 
question.

The House of Lords, considering the terms of Lord Hard* 
wicke’s Act, 1753, discussed the fact that the word “solemniza­
tion ’’ is used in connection with matrimony as absolute evidence 
that the word bad a well-founded and well-understood meaning. 
It says the banns must be published on three Sundays preceding 
the solemnization of the marriage, and at the end of the first 
section it says that the marriage shall be solemnized at one of 
the parish churches or chapels where such banns have been pub­
lished, and no other place.
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Throughout the different sections of Lord Ilardwiekv’s Act 
the term “solemnization of marriage” is used and it all shews 
clearly that the words had even at that date an absolutely clear 
and defined meaning. I am, of course, not pretending to elabor­
ate the very full argument of Mr. Mignault, but wlien we come 
down to the articles of the capitulation of Quebec, 1759, and 
the articles of the capitulation of Montreal, 1760, and the Treaty 
of Paris of 1763, and the Quebec Act of 1774, they all granted 
the free exercise of the Roman Catholic religion. The question 
has arisen here, as to whether this was a permission granted to 
certain individuals to resort to churches of their own. It was, 
in the fullest possible terms, the granting of the exercise of the 
Roman Catholic religion, and then coming to the Treaty of 
Paris we find that, whereas that is granted in the fullest and 
amplest terms in section 4, in the very following section (sec­
tion 5), there is a provision for the encouragement of the Pro­
testant religion, and a provision that later on, as His Majesty 
from time to time shall think fit, he will make provision for the 
support of the Protestant clergy.

The point I make here is that both religions were from that 
moment fully recognized. The granting in the Articles of 
Capitulation of the free exercise of the Roman Catholic religion 
presupposed naturally the exercise by Ilis Majesty’s other sub­
jects of their religion, and that was acted upon from that very 
moment and in every subsequent Act both systems are fully 
recognized. My point now is simply this; that marriage was an 
established institution of both religious systems and in both 
religious systems the person celebrating was of the very essence 
of solemnization of marriage. In the Act 35 Geo. III. ch. 4, 
1795, both systems are recognized and that is an Act passed a 
very short time after. I will not trouble your Lordships by re- 
ferences to these other Acts further than to say that the word 
“solemnization of marriage” occurs in every case. We can­
not get away from the fact that in the various branches of the 
Protestant Church and in the Roman Catholic Church mar­
riage was an established institution and that the person who 
solemnized was of the essence of the solemnization. Then, we 
have that recognized in articles 57 and 128 of our own Code, 
which, it must be remembered, was the state of the law in the 
Province of Quebec when the British North America Act was 
passed.

Then we have before us the course of legislation extending 
over centuries by the very Parliament that enacted the British 
North America Act. If your Lordships have any curiosity to 
look at these statutes there is a list of them in the first volume 
of Philimore’s Ecclesiastical Law, page* 643 and 644. There 
is a list there covering two pages of marriage cases, dealing
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with solemnization of marriage, curing defects in solemnization 
of marriage, prescribing the hours in which solemnization of 
marriage could take place and so on. In that long list there is 
not a statute that does not deal with the solemnization of mar 
riage as involving as an essential the presence of a priest or a 
clerk in orders.

All our elalmratc systems of registration of civil status an* 
directly traceable to the Council of Lateran and the Council 
of Trent. I have some reason to believe that there were earlier 
provisions than those particularly with respect to the regis­
tration of baptism. Is it conceivable, my Lords, that in the 
Parliament that for centuries—I do not require to go back fur­
ther than Henry VIII.—had been enacting laws respecting 
solemnization of marriage, and always treating solemnization 
as meaning the one thing, and in the whole history of that legis­
lation there is nothing that is antagonistic to this one view or 
that is at variance or incompatible with this one view—is it 
conceivable that the British Parliament in enacting the British 
North America Act had any doubt whatever as to what the 
signification of solemnization was?

One observation on what is called the doctrine of overlap­
ping. In Hodge v. The (Jucen, 9 A.C. 117, page 130, we find 
this declaration:—

It appear# to their Lordships that RuhhvU v. The Quern. 7 App. 
Gas. 821), when properly understood is not an authority in support of 
the apparent contention and their Lordships do not intend to vary 
or depart from the reasons expressed for their judgment in that rasp. 
On the following page there is that declaration so frequently 

referred to, that the legislatures of the provinces arc not to be 
deemed with respect to the matters assigned to them, to exer­
cise a delegated authority, but are deemed to have all the power 
which the Imperial Parliament in the plenitude of its powers, 
passed or could confer. The latest declaration on this question 
is in the recent decision of the Privy Council upon the ques­
tion of jurisdiction on the Reference in the Insurance Com­
panies cases, ( 10121 A.C. 571, at p. 581, and Lord Lorchurn, 
the Lord Chancellor says :—

Numerous point* have arisen, and may hereafter arise, upon those 
provisions of the Act which draw the dividing line between what be­
longs to the Dominion or to the province respectively. An exhaustive 
enumerut on being unattainable (so infinite are the subjects of possi­
ble legislation) general terms are necessarily used in describing what 
either is to have, and with the use of general terms cornea the risk of 
some confusion, whenever a case arises wherein it ean be said the 
power claimed falls within the description of what the Dominion is to 
have, and also within the description of what the province is to have. 
Such apparent overlapping is unavoidable, and the duty of a Court 
of law ia to decide in each particular case on which aide of the line 
it falls in view of the whole statute.

—
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The point to which 1 ask you Lordships’ very careful con­
sideration is this (and I must say that it impresses me quite 
as strongly as any other point arising on this argument), that 
where you have the general subject committed to tin* Dominion 
Parliament and you have a portion of that very subject, as 
has been not inaptly said, carved out of it, detached from it, 1 
respectfully suggest to your Lordships that there can be no ap­
plication of the doctrine of overlapping. Neither can there be 
any application of incidental or implied powers. If your Lord- 
ships were to say that under the doctrine of implied or inci­
dental powers the Dominion Parliament by virtue of its gen­
eral power to legislate on marriage could also legislate regard­
ing the solemnization, the British North America Act would be 
defeated absolutely. In other words, what I ask your Lordships 
to hold is that, in this particular case, solemnization of mar­
riage calls for an exact delimitation, and I say that nothing else 
can possibly be a reasonable or true interpretation of the Act. 
It calls for an exact delimitation, or, otherwise, why should it 
have been detached or carved out of the general subject of 
marriage? If on any pretence whatever the Dominion Parlia­
ment is to be allowed to trench upon the solemnization of mar­
riage on the pretence of legislating upon marriage, then 1 say 
that the object and purpose of the Imperial Parliament in 
clearly carving out that portion of the subject would be de­
feated by such an interpretation.

Another thing I submit as an essential consideration is 
this: If the Legislature has power to legislate it has power to 
legislate effectively. To concede that the legislature has power 
to pass laws relating to solemnization of marriages that may be 
violated with impunity as far as the validity of the act done in 
contravention is concerned, is, I say, to take away the power 
of legislation. If the legislature is given power to legislate with 
respect to solemnization, surely it has the power to say, at least 
within the province, what you do in contravention of this law 
that we enact is null, or what you do without the sanction of 
what we have prescribed is null. If you are going to give the 
power of legislation at all it must be necessary that you are en­
titled to enact a law’ which has some force and to provide that a 
thing which is done contrary to it cannot stand. Again, my 
learned friend Mr. Nesbitt says that solemnization relates only 
to what is evidential. I need not go back into history again to 
shew that solemnization of marriage existed long before there 
was any evidential proceedings at all, long before there was 
publication of banns, long before there was any registry kept of 
it. The act of solemnization is quite distinct from the record of 
that act. The record of that act may be incidental to it in that 
sense, as a necessary consequence of it that it should be pre-
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served and so on, but the registration of the marriage and th. 
keeping of the register is one thing, and the actual solemniza­
tion is another. The solemnization existed long before any of 
these requirements, which my learned friend treated as evid­
ential) had any existence at all.

Another argument of my learned friend is this: That al­
lowing the legislature to prescribe nullity in case the require­
ments of the provincial laws are not observed is an invasion of 
the power of Parliament with regard to divorce. I say with all 
possible respect that the fundamental error there is this: Tin- 
distinction between, as we say in civil law, that which is void 
and that which is voidable. We do not pretend for a moment 
to say that the effect of the Quebec law is to annul a marriage 
which has had valid existence. For the purpose of my present 
argument I would concede my learned friend’s most extrava­
gant claim with regard to divorce, and I say respectfully this, 
that if the Province of Quebec can validly legislate regarding 
the solemnization of marriage then if that law he not observed 
the marriage has no existence and never had any existence. If 
the Province of Quebec can legislate concerning the solemniza­
tion of marriage it can create what is the condition precedent 
to the existence of the thing at all. It is not that the thing 
has to be annulled.

I would be willing to go to the extreme and say that sup­
pose the Legislature of Quebec at its next session were to pass 
an Act saying that the laws of the Province of Quebec relating 
to the solemnization of marriage are hereby repealed, and the 
Province of Quebec is left without any law whatever relating to 
the solemnization of marriage, it is not debatable that such a 
law would be absolutely constitutional. 1 say that if the Pro­
vince of Quebec passed such an Act to-morrow it would not in­
vest the Parliament of Canada with a scintilla of legislative 
power regarding solemnization of marriage. The power is de­
rived from the British North America Act, and I say that the 
British North America Act has committed to all the provim-es 
the power to legislate regarding solemnization, and if they do 
not exercise it, that does not give the Dominion power. If they 
abuse it, if they enact an absurd law, no matter what they do in 
that respect, that does not confer power on the Dominion : as 
I pointed out this morning the only case in the British North 
America Act in which there is any suggestion of remedial power 
is in section 93 with regard to education.

A very plausible argument was presented by Mr. Lafleur in 
these terms : If clandestinity lie an impediment then the hill 
in question is constitutional because the Dominion would have 
the power to deal with impediments. That would be altogether 
too easy a solution of this question.
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The word “impediment” has been used by some high auth­
ority in connection with this, and I am willing to let it go at 
that, but it is begging the whole question to say that the Dom­
inion could deal with it. Your Lordships have to inquire first 
as to clandestinity. Is clandestinity an impediment which re­
lates to the solemnization of marriage, which is within the pro­
vincial jurisdiction, or is it an impediment which relates to 
that which is within the federal jurisdiction? It does not help 
us a bit to make use of the term “impediment.” We have to 
inquire whether it comes within a subject-matter which is as­
signed exclusively to the province or whether it comes within 
a subject-matter assigned to the Dominion. In this particular 
case, beyond all question I suppose it relates to the person who 
is to give solemnity to the Act and it must come under the 
terms “solemnization.” I do not think there is much to be 
gained by citing analogies. The power to legislate regarding 
solemn declarations one would naturally conclude included the 
nomination of the person who was to receive solemn declara­
tions. The power to legislate with regard to a notarial instru­
ment would involve the nomination of the person who was to 
give effect to the instrument, and so on. IIow could it be 
otherwise? I could not conceive it possible that solemnization 
did not include the person who was to give solemnization or 
who was to solemnize as the bill says. This bill deals exclu­
sively, in both its clauses, with the functionary who is to sol­
emnize. It is not necessary for my argument that I should try 
to enumerate what powers art; included in marriage or what 
is the residuum of legislative power remaining with the Dom­
inion. All that is necessary for our argument is that this par­
ticular bill deals solely with one question, the nature and char­
acter of the official who is to solemnize. With that I submit 
our argument is complete. As I said in opening, I would not be 
willing to concede as much as has been claimed with regard 
to the power of the Dominion to legislate as to rights resulting 
from marriage and all sorts of incidental property rights. I 
think things of that sort would have to be determined as they 
arise in proper cases. Our argument is complete in saying that 
as regards this bill it deals with one thing, and that, we say, in­
contestably comes under solemnization. I do not think I can 
add anything on this question, my Lords ; it is a question on 
which 1 am sure your Lordships are well advised.

Permit me to say a few words now ns to the answer to ques­
tion 2. The bill uses the expression “without regard to the 
religion of the person,” and the second question refers to mar­
riage “unless contracted before a Roman Catholic priest.” It 
deals with the one thing throughout and it is enough for our 
argument to say that that comes clearly under solemnization.
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Tlie Ntrifte Case, ( 1012] A.(\ 270, that my learned friend Mr. 
Ilellmuth commented on was a clear authority for saying that 
the person celebrating certainly comes under the form of 
ceremony.

This division of authority, shall we call it, on the subject 
of marriage, also follows the general lines of private inter­
national law, which, if anything were necessary—I do not say 
anything is necessary—would also aid in interpreting it.

Just a word or two on the second question in the reference. 
It is my duty to pray your Lordships not to answer the second 
question, in the first place I do it because it seems that pro­
bably and inevitably your Lordships will answer to the first 
question that the bill is unconstitutional as dealing with sol 
emnization of marriage. If your Lordships reach that result, 
as we hope your Lordships will, is there any necessity for an­
swering question No. 2? In the second place we say that there 
cannot be any question submitted which involves more complete 
private rights than this question. It involves a declaration 
which would not only cause disturbance, but would put the 
ban of absolute nullity upon scores of marriages of persons 
who are not represented at all before your Lordships. My 
learned friends, Mr. Lafleur and Mr. Mignault, have been plac­
ing before your Lordships their views upon that question, but 
the individual whose rights as a married person or whose legiti­
macy is in question is entitled to be represented by his own 
counsel. My learned friends say that your Lordships’ de­
claration would he advisory. We know that it would, but. 
should your opinion go that way, ns far as the name and fame 
and standing of every person married under the conditions set 
forth in these general questions is concerned, it would place the 
stamp of illegitimacy upon the children and the stamp of ill* 
gitimacy authenticated by the highest tribunal in the country 
The Civil Code, which says that marriage contracted in good 
faith produces civil results, is very indefinite, and it would have 
this effect. It is conceded at once that while a marriage- in 
good faith or an ordinary putative marriage may have the effect 
of producting legitimate offspring, that the parties themselves 
would he free to contract another marriage, and it would be 
practically dissolving the marriage tie as far as that part of it 
is concerned. At all events it is obvious that it involves a pro­
nouncement upon the rights of those who are not here repre­
sented. My learned friend, Mr. Lafleur, said, while speaking on the 
Hébert v. Clomtre case, I» D.L.R. 411, 41 Que. S.C. 249, that there 
are hundreds of other cases in exactly the same position. I say 
that no wider admission could have been made before your Lord- 
ships. I cite the declaration of Lord Herschell, in Attornni- 
Gcncral for Canada v. Attorney-General for Ontario, */«.,
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|1898| A.C. 700, lit p. 717 (referred to by the Lord Chancellor CAN
in The Companies Case, [1912] A.C. 571), that their Lordships ^7
declined to answer one of the questions because it involved cer- 1912 

tain private rights with respect to certain riparian proprietors; 
rights which are not measurably comparable for a moment with marriaok 
the rights of individuals involved in such declarations as your Laws.
Lordships are asked to make with regard to the invalidity of -----

Irgumenlcertain marriages.
XVlmt I am asking is, that your Lordships should refer ques­

tion No. 2 hack to the Governor in Council asking his Royal 
Highness in Council to consider whether there is necessity now 
for answering that question in view of the answer which I pre­
sume you will give to question No. 1 ; or referring to His Royal 
Highness the other consideration that there is now sub judice 
before a competent tribunal the very same question. Your 
Lordships may make either of these representations to IIis 
Royal Highness in Council and I feel that they would commend 
themselves to him. At all events 1 am absolutely confident that 
whatever representations your Lordships would make would 
lie acted upon.

Aimé Groffrion, K.C. (for the Attorney-General of Que­
bec) :—On questions No. 1 and No. 3, which I intend to refer 
to together. I have little to add to the argument made by Mr. 
Smith as to the construction of the words “marriage” ami “sol­
emnization of marriage.” Mr. Smith has very forcibly pointed 
out that “solemnization of marriage” must be considered as 
having been carved out of “marriage” relegated to the Fed­
eral Parliament, so as to be exclusively within the power of the 
province, and, that the doctrine of overlapping dot's not, there­
fore, apply. Mr. Smith has given, as a reason why the jurisdic­
tion as to solemnization should be absolutely exclusively in the 
province, and not divided between both, the decision on the 
overlapping theory, and the fact that we are here with a gen­
eral power in the federal and a special power in the province. 
As was pointed out by Mr. Justice Duff, in every case where the 
question of ancillary or overlapping power has come up it was 
in connection with property and civil rights, where the general 
power was in the province and the special power, carved out, 
in the Federal Parliament. 1 would like to quote an authority 
hearing indirectly on that question which is to be found in 
City of Montreal v. Montreal Street Railway Co., [1912] A.C. 
333, pages 343 and 344. Lord Atkinson, suggesting that the 
previous decisions dealt only with the residuum power given by 
the opening words of section 91, adds that some considerations 
before the Court appear to refer to matters enumerated in sec- 
tion 91, namely, the regulation of trade and commerce. There
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is here, as you will notice, a departure from the general pro 
position till then always acted upon as regards the ancillary 
or overlapping power theory. It is there held that as regards 
the regulation of trade and commerce which is a federal sub­
ject, the natural meaning of the words used has to be restricted 
so as to allow of the powers expressly granted to the provincial 
legislatures remaining with the provincial legislatures. This 
is really only developing further what has been intimated in 
the Citizens Insurance Co. v. Parsons, 7 App. Cas. 96. In that 
ease their Lordships intimated that the words “trade and com­
merce” had been restricted and could not have the full effect 
the words otherwise would have because if so it would absolutely 
nullify powers given expressly to the provincial legislatures. 
In the Montreal Street Pail way Case, [1912] A.C. 333, they go 
further and they state that the residuum power can never be 
used so as to curtail the special powers given to the provinces. 
And, while the general express powers given especially to the 
Federal Parliament do curtail the special powers given to the 
legislatures, their Lordships go on to assimilate to the residuum, 
the trade and commerce clause without any apparent reason 
to distinguish, except that they cannot apply to the trade and 
commerce power the same rule of construction as they applied 
to the bills of exchange power, the bankruptcy power, without 
absolutely nullifying the power of property and civil rights 
given to the legislature. The analogy between that case and 
the present case is complete. If you apply to the general al­
lowance of “marriage” in the federal authority, the theory of 
overlapping as it has been applied to bills of exchange, railway 
legislation and so on, you completely nullify the solemnizing 
power or at least you completely nullify its exclusive char­
acter. All that could be suggested as regards the effect of giv­
ing to the words “trade and commerce” their true construc­
tion, was that if you did so it would, to a large extent, nullify 
the exclusive character of the allowance of property and civil 
rights to the local legislature. It was shewn that whenever 
there was federal legislation dealing with trade and commerce, 
which also affected property and civil rights, then the power 
of the provincial legislature became void, if the construction 
applied to bills of exchange and bankruptcy was to be applied 
to trade and commerce, and it would, therefore, nullify in great 
part the exclusive authority of the province to legislate respect­
ing property and civil rights. In the present case, if this Court 
docs not hold that “solemnization of marriage” is carved out 
from “marriage” completely, so as to be exclusively given to the 
province, and so that the Federal Parliament under the word 
“marriage” cannot touch it, you will nullify absolutely the 
exclusive power of the provincial legislatures regarding sol-
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emnization. I would suggest thnt the logical working out of this 
analogy should lead your Lordships to hold, either broadly, 
thnt the rule about overlapping as applied in the eases summed 
up in these last decisions applies only when the general power 
is in the province and the carved out power is in the federal 
authority or, if your Lordships are not prepared to go that far, 
I would ask your Lordships to hold, at least, that giving effect 
to the overlapping theory so as to extend the federal power 
would have the effect of nullifying the exclusive power of the 
provincial authority in this matter, and that, therefore, the 
overlapping theory cannot be applied. We should read the 
British North America Act, as regards the words “marriage 
and divorce,” as marriage laws minus all laws respecting sol­
emnization of marriage. That is all that has ever been as­
signed to the federal authority.

I was trying to answer the point that the law respecting 
the solemnization of marriage is also a law respecting marriage. 
I submit that the authority is assigned to the two powers from 
different points of view: one as being a law respecting mar­
riage, and the other as being a law respecting solemnization. I 
am pointing out that “marriage” absolutely has never been 
assigned to the federal authority, and we must read the British 
North America Act as a whole, qualifying the allowance of mar­
riage to the federal authority by the allowance of solemnization 
to the province. And so the only thing left to the federal power 
is marriage minus solemnization. And, 1 submit, that the 
moment that marriage minus solemnization is the only thing 
assigned to the federal power, the whole question is at an end. 
This, 1 submit, disposes of every one of the objections made 
so far.

I do not intend to add anything to the argument as to what 
solemnization is. I respectfully submit that the very authori­
ties cited by Mr. Nesbitt shew that the designation of an officer, 
or of a person before whom one must appear to get married, is 
legislation respecting solemnization. The American authorities 
which he cited say that solemnization consists of a third party 
appearing at the making of the contract, but, I submit that, 
in the days when the British North America Act was passed, 
the word “solemnizing” had a more limited meaning. Even 
taking Mr. Nesbitt’s own definition, the designation of the per­
son, or of the officer before whom the parties must appear to 
make the contract, is obviously legislation respecting solemniza­
tion. I submit that any law that touches that question, that 
specifies that for certain purposes it shall be one officer and for 
certain other purposes it shall be another officer, is necessarily 
legislation respecting solemnization. Then, if it is legislation 
respecting solemnization, the next point is as to the argument
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termine when nullity results from failure to comply with that 
law is in the federal authority. Mr. Nesbitt might have sug­
gested that the power to make that mandatory provision is with

Argument the province and the power to impose the sanction is with the 
federal authority, a rather unusual division of legislative power. 
But, Mr. Nesbitt has gone further, and he has stated that tin- 
province has the right to impose penalties for non-ohservaim- 
His argument amounts to this, that the province can legislate 
as regards solemnization, can prescribe what forms must be 
followed in order to get married, and can impose one definite 
condition, namely, a penalty for disobedience to its laws, but 
cannot impose, what is the most ordinary condition in such 
cases, nullity for non-compliance with the law. I submit that 
such a distinction is illogical. It. would have been more logical 
to say that the power of imposing a sanction would be in one 
authority, while the power of making the mandatory order 
would be in the other. Surely, the legislature which imposes 
the formality must be able to say what would be the consequence 
of non-compliance. Our Quebec Code says that the failure to 
make publication, in marrying without a license, entails only 
a penalty. There are many formalities that the parties would 
be willing to frustrate if the result would be only a penalty 
and not a nullity. There are other formalities as an essential con­
dition of the contract, and it is clear that the judgment of the 
legislature in prescribing what formalities it may prescribe will 
be influenced by the consideration of the success and the failure 
to comply with these formalities. The suggestion of my learned 
friend is that the provincial legislature could plainly legislate 
requiring formalities, but without knowing what the Federal 
Parliament would do about it; whether it would prescribe an 
absolute or a relative nullity or a penalty. It is obvious that 
any legislature which undertakes to declare a mandatory pro­
vision, must, in order to make that provision wisely, know what 
will 1h* the consequences flowing from disregard of it. It is 
unheard of where the division between the power to make a 
rule and the power to impose a consequence for disregard of 
it has been divided between two independent bodies. And yet, 
the theory of my learned friend, Mr. Nesbitt, would lead to 
this. He says that the province can prescribe formalities, hut 
lie says the province cannot say whether there will or will not 
be a nullity for non-observance of them. He admits that some 
i.-rson has the power to say that nullity shall result from nou- 

oiiservancc, and, therefore, he contends it must be in the Fed­
eral Parliament. It seems obvious that the moment a provincial
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legislature repeals a requirement that a certain form shall be CAN-
followed—a requirement which under the laws existing anterior s
to Confederation had to be followed or if not their non-ohserv- wi2 
mice resulted in a nullity—it seems to me that the common 
sense view is that the repeal of the requirement would carry m IÏrhgk 
with it the repeal of the nullifying clause. Hut the suggestion laws.
of my learned friend would he that the nullifying clause would ----
have to remain in force until the Federal Parliament would re- u<" 
peal it. We can work out indefinitely a regular Chinese puzzle 
which would result from giving the power to prescribe forms, to 
repeal requirements as to form, to amend the laws as regards 
forms, to one authority, and to put in the other authority the 
power to say whether tin* consequence of non-observance shall 
he a penalty, an absolute nullity, or a relative nullity.

This brings me to deal with the argument in reference to 
divorce and I think the word “divorce” should be given a con­
struction—if it is the only construction that can be given to it 
—that does not produce the results 1 have indicated. The word 
“divorce” may he given a meaning which, when tortured, may 
include actions in nullity, hut in its strict sense it does no such 
thing, or, at least, it is possible of being construed as not includ­
ing nullity. Under the law of our province the distinction is 
obvious. We have an absolute nullity, we have a voidable re­
lative nullity, and we have, beyond that, the right to rescind a 
contract at the request of one party for non-fulfilment of his 
obligation by the other. I cannot do anything better than to 
suggest it as pointing out the distinction between the three ac­
tions; an action to have it declared that a marriage has always 
been void, an action to annul a voidable marriage, and a divorce 
action to cancel an absolutely previously binding contract, be­
cause one of the parties has broken his engagement. 1 submit 
that this distinction is recognized expressly by the English Act.
The Matrimonial Clauses Act of 18.17 clearly distinguished be­
tween actions to annul and divorce. What was called divorce 
a mensa et thoro is now called judicial separation. In that Act, 
however, the previously existing distinction is recognized, be­
tween an action for dissolution of marriage, which is divorce, 
and an action to annul, which is not, hut which declares that on 
account of a defect in the making of the contract it should be 
set aside. It is difficult to argue conclusively, with any chance 
of success, that when there is an absolute nullity the judgment 
that recognizes it divorces. I am discussing the question of 
formalities now, because to a certain extent the Civil Code 
makes certain want of formalities a nullity, and 1 want to say 
a few words as to where a distinction should be made between 
absolute and relative nullity. Is it logical to use the word 

divorce” in the British North America Act, which at the
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time of its passing had such a definite meaning, so as to import 
into the Act such nil illogical distinction ns this—that if the 
provincial legislature prescribed a form it is denied the right 
to say that there will only he a nullity if the parties are in bad 
faith, or that it will only be annulled if the Judge thinks the 
circumstances justifiable!

It seems to me perfectly obvious that this bill purports to 
legislate on solemnization of marriage, because it says that 
although the laws before Confederation said that if you do not 
follow certain formalities you are not married this bill under­
takes to say that, nevertheless, although you have not otiserved 
these formalities prescribed by the p re-Con federal ion laws, you 
are validly married. That is amending the law respecting sol­
emnization of marriage. The whole question lies in the sub­
mission that it is only “marriage,” minus “solemnization.” 
that is left to the federal authorities. If that is correct, then 
this bill which says that, in future, your marriage will be good 
even if you do not go through certain formalities prescribed bv 
the province, and which previously were neglected under the 
pain of penalty, is absolutely ultra vires of the Federal Parlia 
ment. Can it he suggested that the jurisdiction as to pros­
pective legislation is in one authority, while the jurisdiction as 
to retrospective legislation shall be within another authority? 
I fail to see any justification for such a proposition. What is 
done under the British North America Act is invariably to 
leave to the same authority the power as to prospective and re­
trospective legislation. The validity of an Act as regards its 
retrospective character depends on its validity as regards its 
prospective character. The prospective character of this hill, 
worded as it may be, is simply that in the future you need not 
comply w ith certain formalities which the previously exist ini: 
law required.

It has been suggested by one of your Lordships, that sup­
pose there is no law in the province respecting solemnization, 
and that province refuses to pass a law respecting eolemnizi 
tion, that the Federal Parliament could do so, and then that 
would constitute a valid marriage, or if you like, that they could 
go back to the Roman form of marriage and declare, that that 
would be a marriage, and then make it subject to conforming 
to the solemnization. My submission is that if the legislature 
repeals every law governing marriage, there is only one effective 
remedy in the hands of the federal authority and that is the 
disallowance of such a provincial act. The fact that the pro 
vince repealed all its solemnization of marriage laws would 
give no authority to the Federal Parliament.

I want to protest against the theory advanced that the law 
of tjucbcc, as construed by Mr. Mignault, is what your lA)rd-
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fillips cull an abdication, and that that should he given as a 
reason why the Federal Parliament should interfere in the mat­
ter of solemnization. I think your Lordships are entitled to 
construe the British North America Act by the conditions ex­
isting in Canada at the time of its passage. The fact that there 
are a number of French people, having French laws, living in 
Canada, is referred to in the various eases before the Privy 
Council, defining property ami civil rights. In the present ease, 
what your Lordships may think absurd is considered by a large 
part of the population of Quebec as the only right thing to 
exist. It may seem to your Lordships extraordinary, but never­
theless the people of the Province of Quebec think it is right. 
And, when Confederation was brought about, why was there 
this extraordinary division between marriage on the one hand 
and solemnization on the other hand? It was not because one 
was of national importance and the other was not; it was be­
cause of the religious differences and the resulting difference 
in the points of view of the majority in one province compared 
with the majority in another. It was because the Roman Cath­
olic majority in Quebec thought the views of their co-patriots 
of other religions so entirely different from theirs that they 
would not understand their views, and so the Catholic majority 
in Quebec would not entrust their other co-patriots with the 
power to legislate upon the solemnization of marriage, ami that 
is why the solemnization was entrusted to the province. The 
people of Quebec were convinced that the majority of other re­
ligions and origin could not understand their feelings as they 
di«l themselves, and so they were not willing to allow them to 
interpret them for them, and so the solemnization of marriage 
was entrusted to the provinces in the British North America 
Act. By the Roman Catholic people of Quebec, rightly or 
wrongly, it was considered more of a religious than of a civil 
ceremony, and they were unwilling to entrust the matter to the 
Dominion and they wanted to be the sole judges as to when and 
how they would change their minds on the question of marriage. 
They were unwilling to abandon their authority over the ques­
tion as to how they could get married to any other authority 
than themselves.

When the Roman Catholic population of Quebec entered 
into Cl. leration they had to make certain concessions from 
their relions point of view, and, no doubt, the people of Pro­
testant religions bad to make concessions, ami it is to be as­
sumed that the people of the other provinces agreed to leave the 
question of mixed marriuges, and even Protestant marriages, 
a« to solemnization, in the hands of the provincial authorities 
in Quebec, trusting either to the reasonableness of the Quebec 
Legislature to pass just laws, or to the power of disallowance
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by the Dominion which was for them an effective protection. 
At all events, whatever the reason, the solemnization of mar­
riages, mixed marriages and Protestant marriages, was left in 
the power of the provincial authorities. I do not understand 
that Mr. Mignault, in his argument, insisted very strenuously 
on the point that mixed marriages were null unless contracted 
before a Roman Catholic priest.

I have only, my Lords, to add a few words. The position of 
the Province of Quebec, with respect to question No. 1 and 
No. 3 is in favour of maintaining its jurisdiction. The position 
of the Province of Quebec, with regard to question No. 2, is 
that it has no opinion to offer and no argument to present as 
to what is the existing state of the Quebec law. All it has to 
state on that point is that the law of Quebec is the law of Quebec 
and that the Province of Quebec alone can change it. If the 
law of the Province of Quebec, is Quebec law alone, the law of 
Quebec being the law of Quebec, Quebec alone can change it, and 
the only reason why the Supreme Court should be called upon 
to give an opinion disappears. I submit, that there is excellent 
ground to justify this Court in asking the federal executive 
whether it insists on an answer to question No. 2, notwithstand­
ing the answer which may he given by this Court to questions 
No. 1 and No. 3. I need not insist on the fact that the answer 
to question No. 2 may lead to very serious results. If it is 
answeml in the sense of the invalidity of these marriages, then 
there may he many who want a divorce who will he willing to 
step into the box and say they were Roman Catholics, when, 
as a matter of fact, they were practising no religion at all. It 
may not affect the illegitimacy of the offspring because had 
faith would he hard to prove and illegitimacy in the Province 
of Quebec depends on there being had faith in contracting an 
invalid marriage. 1 am instructed to point out some of the 
possible consequences that might follow from the answering of 
question No. 2, and I submit that every ground of public policy 
and good sense suggests that it should not he answered by your 
Lordships. Is it not well to leave things as they have been go 
ing alone and under conditions in which no great harm has re­
sulted to anybody? Before the agitation arose we were getting 
along in perfect peace and harmony, and there were only three 
or four vases in dispute, but the moment the agitation arose* we 
heard of a great many others. I point out to your Lordships 
that in the Province of Quebec the llrbvrt ease, G D.L.R. 411. 41 
Que. K.C. 24!), is pending in the Court of Review, and that on 
that case a decision will In* given.

I am instructed to submit the point to your Lordships, as 
to whether the decision of the Privy Council is conclusive that, 
when an opinion is asked by the federal authority concerning a
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matter which exclusively affects the Province of Quebec, there 
is jurisdiction in the federal authority to ask that question, and 
whether you are bound to answer it. The recent Privy Council 
decision, [1912] A.C. 571, proceeds on the basis that the power 
to consult the Court must he somewhere and that admittedly 
if it is not in the province it must be in the Coderai Parliament. 
In that case, what was being dealt with incidentally was the 
power of the-provincial legislature to legislate hut, practically, 
it meant the power of the Federal Parliament to legislate, be­
cause, in almost every case, the question as to what is the power 
of the Federal Parliament to legislate, involves the question as 
to what is the provincial power to legislate. In that case it 
could not be contended that it appertained to the provincial 
legislatures alone. The question as to whether the Federal 
Parliament can pass an Act is a question which the Federal 
Parliament can refer, but I submit, your ~ ‘ ‘ i, that if the
question is one which concerns exclusively a provincial law, or 
on which the Federal Parliament has no power whatever to 
legislate—the disallowance period having passed—the Federal 
Parliament has no right to refer such a question to the Court.

Ncwcombe, K.C. :—If your Lordships please, speaking on 
behalf of the Attorney-General of Canada, I am principally 
concerned to answer the objections raised by my learned friends, 
Mr. Smith and Mr. Geoffrion—and to some extent apparently 
supported by Mr. Ilcllmuth—to the answering of what are 
termed here questions No. 2 and No. 3 The attitude of the Pro­
vince of Quebec is, of course, in this respect, not quite consistent 
with that which she has maintained throughout the proceed­
ings from the very commencement. Put, my Lords, these pro­
vincial objections which were formerly urged before this Court, 
and which were raised here yesterday by my learned friends, 
Mr. Smith and Mr. Geoffrion, have been conclusively and finally 
overruled by the Privy Council in its recent decision with re­
ference to companies legislation, [1912] A.C. 571. It is well 
known that the contention of the provinces was a very broad 
one, going to deny entirely the authority of the Parliament to 
require this Court to answer in an advisory capacity any sort 
of a question at all, whether relating to the construction of the 
British North America Act, to the interpretation of Dominion 
statutes, to the administration of the laws of Canada, or to 
provincial powers of legislation, or to the enactments of the 
provinces in the execution of those powers.

But, there was also a more limited contention put forward 
which found favour with some of your Lordships—that, while 
questions affecting federal powers, questions the answers to 
which might be made the basis of Dominion legislation, questions 
affecting the interpretation of these powers which are to be 
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executed by the Dominion under the British North America 
Act, might he submitted, that questions of interpretation of pro­
vincial powers or questions of interpretation of provincial stat­
utes, on subjects within the jurisdiction of the provinces as dis­
tinguished from the Dominion, eould not he put to this Court. 
And although that distinction was not urged very forcibly upon 
the appeal before the Judicial Committee, still it was there.

Now, the result of the judgment (upon the construction of 
it which 1 submit to your Lordships) involves the power in the 
Dominion, in the broadest terms, to submit any question of law 
or fact which the Governor-General in Council may be advised 
in his own good judgment to submit for the consideration of 
this Court. But, while it is quite open to my learned friends of 
the Province of Quebec, if they think there is room in view of 
what has been decided, to renew’ that contention, so far as my 
learned friend Mr. Heliumth is concerned, in the observation 
which I happened to hear during the time I was listening to his 
argument, he has no brief or instructions from the Government 
to submit or to suggest to your Lordships that any one of these 
questions should go unanswered.

We have a factum filed denying the jurisdiction of Parlia­
ment to enact bill No. 3, signed by Mr. Mignault and Mr. Hell- 
ninth, counsel retained by the Dominion of Canada, and what­
ever weight your Lordships may attach to Mr. Hell ninth's ob­
servations I wish you to consider them subject to the statement 
that he certainly has no instructions to submit on behalf of the 
Government that any one of the questions which have been 
solemnly submitted by the counsel for the Government to your 
Lordships, should not be answered. Outside of instructions lie 
should make no suggestion on that point. lie is either instructed 
or he is not instructed; his instructions are the limit of his 
authority to submit anything to the Court. As to the course 
your Lordships should take I have submitted and I maintain 
that the power of the Governor-General in Council to submit 
every one of these questions and to require your Lordships to 
answer them is conclusively s t at rest by the recent decision of 
the Judicial Committee, [1912] A.C. 571.

The practical question remains as to what course should lie 
adopted by the Court under the circumstances of the present 
reference and I would like to direct your Lordships' attention 
for a moment to the circumstances out of which this reference 
arose. A bill was introduced into the Parliament which is set 
out in what is termed the first question. That bill came up for 
discussion and being a bill predicated upon nothing but the 
solemnization of marriage it seemed hard to resist the conclusion 
that it did not relate to that very subject. But, it was main­
tained that it did not relate to the solemnization of marriage;
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that there was either an overriding power in the Parliament to 
control provincial legislation in the exercise of its powers to 
solemnize marriages or that this bill did not relate to that sub­
ject; I think the latter was the contention upon which the pro­
moters of the bill rested. Now, my Lords, in these circum­
stances the absence of jurisdiction by the Parliament to enact 
the hill seemed to be reasonably clear, but considering the un­
certainties of the law and that, in these constitutional questions 
particularly, the variety of judicial opinions is only limited by 
the number of Courts to which resort may be had, it seemed 
necessary to submit a question upon the subject. Now, I say a 
“question,” because in the view I submit there is really only 
one question here. You may say that there are five questions 
here if you like, or you may say there are three, but, in my view, 
there is really only one question before the Court, because what 
exists is an interrogation of the Court arising out of the cir­
cumstances that this bill was introduced into the House of Com­
mons and was advocated there as a measure which the House 
had authority to pass and which, in the exercise of its judg­
ment, should receive effect as law. Then, the subject being very 
important and the authority of the Parliament to interfere with 
it at all being, at least, very doubtful, the Government con­
cluded that the matter should stand over until judicial advice 
could he obtained, and the result was this interrogation which 
is before your Lordships.

Nobody says that what they call question No. 1 is not a 
perfectly proper question. It is the main point of the interro­
gation: Is this bill a bill which the Parliament has authority to 
enact? But, it is very plain to see that when a question is sub­
mitted to a Court it cannot be foreseen what the answer to that 
question may be, and, therefore, in order to cover the ground so 
as to put Parliament in a position to deal intelligently with the 
subject (if it bo renewed) it is necessary to put several in­
quiries, the one bearing upon the other, anticipating any sort 
of conclusion which the Court may arrive at. Now, if your 

• Lordships should conclude that Parliament has jurisdiction to 
pass this bill, it is obvious, I submit, that it is a very important 
and necessary inquiry as to what is the law of the Province of 
Quebec in respect to the point raised by the second question. 
Questions No. 2 and No. 3, in that view, especially question No. 
2, Income of the utmost importance, and I would respectfully 
urge that your Lordships should not hesitate by reason of any 
of the considerations which have been urged, to answer these 
questions on the merits if your conclusion be favourable to 
the jurisdiction of the Parliament upon the first question.

It is said that these questions may affect marriages, the 
status of parties who are not and cannot be represented in this
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CAN. Court. The same is true, my Lords, of every case that is heard 
s c in this Court, because other interests which are not represented 
1912 and which cannot be represented under the practice of tiic Court
---- are affected, and arc determined in every case which your Lord-

MarbIaoe sl,iI)s decide If the Ilvbcrt case, 6 D.L.R. 411, 41 Que. S.C. 24it. 
Laws. comes to this Court, the decision on it might affect hundreds of 
— people, and yet they are equally without representation and with 

Argument ou^ mpans 0f representation in that case ns they are upon one of 
these references. The same is true of every case that has been 
heard and determined by this Court by way of reference under 
the procedure of section 60 of the Supreme Court Act. It is 
true that my learned friend points to one question of the Fish­
eries case, [1898] A.C. 700, at p. 717—and a single one—which 
Lord Herschell objected to answer because it related to the 
rights of riparian proprietors acquired previous to Confedera­
tion, and in that case his Lordship said that these people were 
not, and could not be represented before the Court and he did 
not see fit to answer. But he did answer all the other questions 
and these other questions affected existing rights to the fullest 
extent. Take the question, for instance, as to the section in 
the Fisheries Act where it was enacted—and the Act had been 
standing there ever since the Union— that the Dominion might 
make leases of property in fisheries. The Department of Marine 
and Fisheries had been exercising that jurisdiction to grant 
fishery leases from the very beginning; there were hundreds of 
these leases outstanding; and yet the Court proceeded cheer­
fully and without any protest to say that the Government had no 
power to grant these leases, but, the lessees were not ai J could 
not be represented although the property which they thought 
they had was taken away by that very decision. The same re­
sult may be shewn with regard to the other references.

Then, there is the public interest and there is the private in­
terest to consider and the public interest overweighs the private 
interest. Your Lordships cannot question the policy of any 
action of the Parliament within its jurisdiction, and if the Par­
liament has considered it good policy for the peace, order and 
good government of the country that these questions should be 
set at rest generally in this way, then 1 say that no single pri­
vate interest, or group of such interests, should stand in the 
way of the determination of such questions as the Governor- 
General in Council sees fit to submit. The constitution, it is 
said, is carefully balanced so that no one of the parts of the 
Dominion can pass laws for itself except under control of the 
whole acting through the Governor-General. The Governor- 
General in council in the exercise of that control, and by the 
authority of the Parliament, has submitted these questions in 
view of the situation which 1 have endeavoured to state If
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your Lordships conclude, therefore, that there is jurisdiction, 
I submit that on no consideration which has been or can be 
suggested should your Lordships fail to advise upon every point 
that has been placed before you. On the other hand, if it be 
determined that there is no jurisdiction to enact the bill a dif­
ferent situation is before your Lordships. If there lx? no juris­
diction to enact the bill, if you answer the first part of the in­
terrogatory in the negative, 1 see no reason to suppose that the 
latter part is not to lie grouped with that; question No. 1 and 
question No. 3 as they stand here appear to go together ;—

3. If either (a) or (6) of the ln*t | receding question ia answered 
in the aflinnative, or if both of them are answered in the affirmative, 
has the Parliament of Canada authority to enact that all such mar­
riages whether,

(а) heretofore solemnized, or,
(б) hereafter to be solemnized, 

shall lie legal and binding?

That reference is in reference to the character, status, or 
qualification of the person before whom the marriage is cele­
brated. The bill says :—

3. Every ceremony or form of marriage heretofore or hereafter per­
formed by any person authorized to perform any ceremony of marriage 
by the laws of the place where it is performed, and duly performed 
according to such laws, shall everywhere within Canada be deemed 
to l»e a valid marriage, notwithstanding any differences in the re­
ligious faith of the persons so married and without regard to the 
religion of the person performing the ceremony.

That speaks of the religion of the person performing the 
ceremony and as to the religious faith of the persons married. 
Question 2 reads :—

(2) I)<»es the law of the Province of Quebec render null and void 
unless contracted before a Roman Catholic priest, a marriage that 
would otherwise be legally binding, which takes place in such province,

(a) between persons who are both Roman Catholics, or
(b) between jiersons one of whom, only, is a Roman Catholic?

That has to do with the person before whom the celebration
hikes place, and question No. 3 is concerned with the power of 
the Parliament to enact whether such marriages whether here­
tofore or hereafter solemnized would be legal and binding. 
These questions go together and if No. 1 Ik* answered in the 
negative, No. 3 must be answered in the negative.

Now, my Lords, I have very little to add ; it is certain, I 
submit, that between the view of the executive and the view of 
the Court as to whether a question should Ik» answered or not, 
in the last resort the view of the executive prevails. But in the 
meantime situations change and opinions develop, and if it ap­
pear on the reading of this submission that there is in effect one 
interrogation, that it is divided into clauses having regard to
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what might follow from the different views which the Court 
might entertain, it is quite open and proper for the Court, no 
doubt, to submit that, in view of the opinions which are handed 
in upon certain parts of the interrogation it becomes unneces­
sary, in the view of the Court, to answer the rest. And if the 
Government upon that submission, entertain a different view, 
1 presume the Government would communicate that to the 
Court for further consideration.

The two bodies are engaged, each in its own sphere, in work­
ing out the constitution of the country. In arguments before 
the Court extreme cases are often put, but they are not good as 
illustrations for the purpose of arriving at the principle. It 
would be an ext none ease that the Government insist upon very 
extravagant questions, unusual and improper, being put and 
answered by the Court. It is time enough to consider that when 
a case arises. It never has arisen yet and I do not anticipate, 
and I do not see that there is any reason to anticipate that there 
should ever be any conflict between the executive and the judi­
ciary in the administration of section 60 of the Supreme Court 
Act. That section contains a very useful power and one which 
has been often invoked and which the Courts have accepted 
and acted upon in the settlement of the great constitutional 
questions of the country. The Government in the submission of 
questions, so far as intention goes, is certainly very careful to 
submit nothing but what is of public importance and what, in 
the view of the Government, may properly be answered by the 
Court. The Court, i” its superior knowledge of the constitution 
and the working of the laws, may upon the consideration of 
these questions see reason, instead of answering categorically, 
to submit points for the consideration of the Government with 
regard to the matter. That is the situation here. 1 submit 
that the matter is in your Lordships’ hands here as one interro­
gation arising out of a situation created in view of the public 
agitation and the introduction of this bill.

Xcsbitt, K.C. (in reply):—My Lords, my desire first, is, 
to get back to what is, after all, the real question, namely, whe­
ther the Dominion has power to pass the bill referred, and to 
arrive at a right conclusion upon that question.

The first essential is a careful examination and a right un­
derstanding of the terms of the bill itself. The bill pre supposes 
three things: (1) It pre supposes a provincial official, appointed 
and authorized by one of the provinces to solemnize marriages 
—no matter for the moment what marriages, but “some” mar­
riages—in other words, it pre supposes some machinery estab­
lished by the province for the solemnization of marriages in the 
province. The power of the province to establish such machin-
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ery is in no way questioned or impaired by the bill. (2) It 
presuppose also that, the partie seeking the protection of 
its provisions shall have their marriage solemnized before this 
provincial official—that is, that they luve availed themselves of 
the solemnizing machinery established by the province. (II) And 
lastly, for more abundant caution, it pre-sup poses that all other 
relevant provincial requirements, with the one exception to be 
mentioned in a moment, have l>ecn complied with. I’nless the 
requirements of these three suppositions have been complied 
with, the benefit of the bill cannot he obtained. In short, the 
language of the hill is confined strictly to the object which it is 
designed to effect, and neither touches nor impairs anything 
hut the difficulties which it is intended to remedy. It does not 
dispense with the performance of any ceremony, nor relieve any 
one concerned from any penalty which they may have incurred 
under the provincial law owing to failure in such performance. 
What it does, and all that it does, is to relieve the persons who 
have fulfilled its requirements from the effect, upon the validity 
of their marriage—not upon any other liability to which they 
may have exposed themselves—which the province has said shall 
prevent them from availing themselves of the machinery of 
solemnization which it has established. In other words, it re­
lieves them from the effect upon their marriage of article 127 
of the Civil Code.

It is admitted—indeed learnedly contended by the other side 
—that the incapacity of the parties to avail themselves of the 
provincial machinery I have mentioned is an impediment so- 
called, and an impediment within the meaning of that article. 
It is admitted also that the Dominion has jurisdiction to create 
and remove impediments to marriage under its undoubted juris­
diction over the capacity of the parties. What foundation, then, 
is there for the objection of the power of the Dominion to pass 
this hill, which is designed to remove this impediment of clan- 
destinity as it is carefully worded so as to do nothing more.

My submission is that the Dominion, under the right to legis­
late upon the broad subject of marriage, as to the status or 
capacity of the parties, can enable any person to enter into that 
state, to obtain that status and can prescribe what is precisely 
necessary to create that status, leaving it for the provinces to 
puss any laws they see fit to solemnize the status which the 
Dominion has so allowed to be created.

But my friend, Mr. Mignault, has endeavoured to put his 
case on question 2 upon the provisions of the Code apart from 
article 127. I shall leave it to my friend, Mr. Lafleur, to discuss 
how far it is possible for Mr. Mignault to support his contention 
without the assistance of that article. But, Mr. Lafleur has 
pointed out in opening, and I point out again that, even as so
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put, Mr. Mignault’s contention involves this—that there is no 
way in which those who profess any religious belief not recog­
nized by one or other of the special Acts that have been referred 
to and no way in which those who profess no religious belief 
whatever can validly contract marriage at all. That has bwn 
referred to at somewhat greater length since I made this note-- 
my learned friends opposite are left in the extreme dilemma 
that, although the Dominion has complete and absolute jurisdic­
tion on the subject of marriage to declare throughout the length 
and breadth of the Dominion what shall constitute marriage, 
so far as the Province of Quebec is concerned, if Mr. Mignault 
is correct, there are great numbers of people in that province 
with an absolute inability to obtain that status from any juris­
diction. My friend, Mr. Mignault, has no answer to the con­
tention that those who profess no religious belief whatever can­
not, under his argument, validly contract a marriage in the 
Province of Quebec at all. Ilis idea is that such persons can, 
if they choose, and if they can afford it, apply to the legisla­
ture for a special Act of their own, which they may or may not 
obtain. So that the situation is, if he be right in his contention, 
that many of the inhabitants of the Province of Quebec have 
no capacity to marry, there being an absolute impediment to 
their marriage. Why, if this be so, is it not competent to the 
Dominion, in the exercise of its admitted jurisdiction over 
capacity and impediment, to confer upon such persons the 
capacity which my learned friend, Mr. Mignault, by his answer 
to the difficulty, admits that they now lack, and to remove the 
impediment to their marriage, which under his contention is 
imposed upon them.

As to the second clause of the bill it is, 1 submit, interesting 
to discuss any questions as to the power of the Dominion under 
the word “marriage,” to legislate upon the property rights and 
so forth which may flow from the establishment of the marriage 
contract. The bill, which alone is before your Lordships, 
touches none of these matters, but simply leaves the parties to 
such rights in these respects as, their marriage being established, 
they may have under the provincial law. It gives them no 
greater rights than such as may be conferred by the province 
legislating in its own sphere, upon any other married people, 
the words “rights and duties as married people,” obviously 
mean only such rights and duties as the competent authority— 
the Dominion, possibly, in some respects ; the provinces, in 
others—may confer upon persons validly married.

I turn now to the argument of my friend, Mr. Hellmuth, 
and it seems to me, if 1 may say so, that he has completely mis­
apprehended the argument which I addressed to your Lord- 
ships in opening this discussnon. I am quite prepared to admit
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to the fullest extent—I could not do otherwise if I would—the 
principles laid down by the authorities he has cited. But I was 
unable to understand their effect upon my argument. They 
establish, as I understand them, that a marriage validly solem­
nized according to the laws where the solemnization takes place, 
is, qua that solemnization, valid everywhere—in other words 
that the “form” of the marriage is governed by the lex loci 
contractus, or celebrationis as it is sometimes called, and differs 
in that from the capacity of the partis to the marriage, which 
is governed by the law of their respective domicile. And, con­
sequently, if a marriage he solemnized in a country by the laws 
of which certain ceremonies are essential to the formation of a 
valid marriage, or, in other words, where those ceremonies are 
actually made part of the very contract, and those ceremonies 
are omitted, or defectively performed, the marriage, being in­
valid by the lex loci contrarias is invalid everywhere. No one, 
I should think, could dispute that proposition. But, it has 
no application to my argument or to any of the questions lie- 
fore the Court, for it assumes the very point at issue in all of 
them. It assumes, and is based upon the assumption, that by 
the law of the place where the marriage is contracted the proper 
oliservance of the prescribed forms and ceremonies is essential to 
validity of the marriage. But the very questions before the 
Court in this case are: (1) lias the province made a particular 
form of solemnization essential to the validity of a marriage, 
and, (2), if it has purported to do so, is such legislation within 
its powers?

I am, of course, not dealing with the former question be­
cause an affirmative answer to it is just as necessary a pre-sup­
position of my present argument as it is of my learned friend’s 
proposition. But, my friend’s authorities can have no appli­
cation to tiie latter question either, which is the one 1 am now 
discussing, that as to the legislative power of the province, be­
cause those authorities equally pre-suppose an affirmative 
answer to this question as well. Every case that Mr. Ilellmuth 
discussed is based upon the ceremony, the form being made an 
essential part of the validity of the contract, and made by a 
|»ower with undisputed rights to deal with the whole subject- 
matter, contract, solemnization and everything else. But, that 
docs not forward the discussion here. What we have to discuss 
is a question of legislative power under a divided jurisdiction, 
and the only question with which 1 am now concerned is one on 
which my friend’s authorities throw no light at all, namely, 
whether or not it is within the powers of the provinces under 
“solemnization of marriage in the province” to make any 
ceremony at all essential to the validity of a marriage.

The British North America Act says “solemnization of
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marriage;” that is, solemnization of that status, of that condi­
tion pre-supposing the status existed. I should think that a wry 
large majority of your Lordships—I hope not all—are startled 
by the argument, but, were it not for the fact that it had been 
taken in, so to speak, the breath of our lives from the beginning 
that marriage means something connected with a ceremony and 
that a ceremony is essential to it, I should have thought that 
the language of the Act would Ik* perfectly plain—the solemniza­
tion of the status, which status is entirely within the sole and 
absolute jurisdiction of the Dominion to deal with entirely ; and 
when the Dominion says what shall form that status when 
people are married the provinces can pass any legislation they 
please with reference to the solemnization of it, but they can­
not for one moment interject or interpose something that is 
essential to the validity of that marriage. The Dominion alone 
lias the power to deal with that.

My contention, as I have said, is that ceremony is not 
essential to the validity of a marriage. And here again my 
learned friend, Mr. Ilellmuth, seems to have fallen into some 
misapprehension. He appears to have thought that the pur­
pose for which I cited The Quern v. Mill is, 10 C. & P. 5114 and 
Beamish v. Beamish, 9 ILL. ('as. 274, is answered by pointing 
out that what those cases actually decided was that under the 
law of England a certain form or ceremony, namely, the presence 
of a priest, had always been essential to the validity of a marri­
age. Hut that decision—that is, the point actually decided 
has no application to my argument, for the same reason that 
my friend’s other authorities have none, namely, because it 
was based upon special legislation making the ceremony essen­
tial. The purpose for which I cited The Queen v. Millis, 10 (\ 
& F. 534, was to shew, from the reasoning and authorities to 
he found there, what the situation was and always would be 
apart from such special legislation, and to establish that, apart 
from legislation to the contrary, the contract of marriage and 
its solemnization are two separate and distinct things, and that, 
even when some ceremony was prescribed, its absence did not 
invalidate unless it appears from the legislation that that was 
the intention. My friend cited Swifte v. Attorney-General for 
Ireland, 119121 A.C. 27ti, but I should think that that authority 
made perfectly clear the difference. Lord Loreburn says that 
legislation relates only to the form of ceremony and, there­
fore, is not extra-territorial, but he points out the distinction. 
In that case the form or ceremony was made an absolute 
essential, a condition precedent to the validity of the marriage, 
and thi legislation was passed by a legislature fully competent 
to deal with the subject. It throws no light on it except the 
sort of side-light that may be gathered from case after case
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cited by Mr. Ilellmuth where the statutes used the word “sol- CAN.
emnize” ns distinct from the other, and, ns I any, with every s
submission, points to the one conclusion to be drawn from this ]gj2

Act—that what you are dealing with is the power of the pro- ----
vinces, not to legislate upon marriage, but simply on the soient-
ni/at ion of the existing status—of a status, the right to prescribe laws.
all the essentials of which are in the Dominion. Deny that -----
proposition and you will say that although the Dominion has •Xrk,|,m< Mt 
complete ami absolute power, notwithstanding anything con­
tained in section 92, to deal with the subject of marriage, to 
create that status with the subject of marriage, and, therefore, 
to create that status and, therefore, to legislate upon all its 
essentials, yet the provinces can step in and, by interposing 
anything they see tit under the guise of solemnization, can say 
that that status cannot come into existence. I submit that such 
a result will certainly make your Lordships pause a long time 
liefore you bring it into effect. It was for this reason that I 
11 noted so largely from Lord Brougham and Lord Campbell.
They held that there was no such special legislation in Kngland, 
and, consequently, discussed what the position was in its absence.
And what they say as to this neither was disputed, nor, 1 sup­
pose, could be disputed. From their reasoning I argue that 
the power claimed by the provinces to make any ceremony 
essential to a valid marriage, and to invalidate marriagi-s where 
such ceremony has not l>een performed, cannot Ik* conferred on 
them by the words “solemnization of marriage,” in any proper 
meaning of these words, and, consequently, the power to over­
ride any such invalidating provincial legislation must be 
in the Dominion under the word “marriage.” Under 
the word “marriage” the Dominion must have power 
to define what marriage means, to say what are, and, con­
sequently, what are not essentials, of a valid marriage ; 
in other words, as Mr. Justice Idingtwm put it, to say that 
marriage is what marriage is; and you cannot get out of the 
word “solemnization” the power to add another essential to 
marriage. The result I submit is that, even though the bill can­
not be supported as removing an impediment or conferring a 
capacity,—for that argument has nothing to do with the argu­
ment 1 am now urging—it is still within the |>ower of the Dom­
inion as asserting its jurisdiction over marriage.

One other oliservation about the Montreal Street Railway 
Case, [1912) A.C. 338. That case, 1 submit, has no Iwaring 
whatever upon the real point of the const *uct ion of the British 
North America Act involved here. As I understand it, what is 
involved here is this: (Jranted the subject is one for which there 
is a special heading under section 91 of the British North Am­
erica Act, anything that is necessarily incidental to that can
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be passed by the Dominion Parliament, this overrides any of 
the matters involved in section 92. 1 think that is established 
beyond doubt.

Put His Ivordship, the Chief Justice, puts this which needs 
to be grappled with,—as I understand him he says you have 
out of that head in 91 a special head of its own delimited and 
coupled with property and civil rights and, therefore, that it 
hinges upon the rule of construction that 1 have been urging. 
Now, 1 say that, if anything, it points and adds force to tin- 
rule that I have been urging. You have got to take first marri 
age, and out of that is taken—they have seen fit not to leave 
property and civil rights to be dealt with at all—but out of that 
they have taken the solemnization of that condition. Suppose 
they said “the solemnization of that status,” would your Lord 
ships say that they could say that under the head of “solemni 
zation” they could destroy that status by inserting terms that 
would render the bringing of that status into existence abso 
lutcly useless. You have the word “marriageM coupled with 
“divorce” and you have to read the two together. Divorce 
must be given the meaning of anything that relates to the un­
tying of the supposed de facto condition of marriage. Why 
should you make marriage of a less breadth or importance than 
divorce when you have eliminated out of that simply tin- 
solemnization of that status? Now, the answer to the first qm-s 
tion is only with regard to the bill and the answer to the third 
question is as to the general validity. The Dominion oan create 
a Court and can give that Court full power to deal with, if I 
am right in my argument, the undoing of that marriage which 
would set the parties loose, as for instance, on the ground «if 
physical incapacity. Under this authority the Dominion couhl 
give that Court any rub's it sees fit, to declare what it shall In- 
governed by. Couhl the Dominion not say that if the parlies 
have gone through the solemnization in a form that is prescrib'd 
they may have the status or may not have the status; and could 
not the Dominion legitimize the children and declare that tin- 
parties had the status of married people? Could a province, 
under the guise—and this is my last suggestion—could a pro­
vince, under the guise of solemnization, limit the right of a 
citizen to enter into the state of marriage; could the provinn-s 
say that a red-haired man must only lie married to a red­
headed woman? Can the provinces curtail and fetter the rights 
of a citizen in that respect ui>on which the Dominion alone has 
the right to legislate? Can a province declare as to the right 
of a citizen to enter into the married state; can a province limit 
his capacity by any attempt to say that he can only do it by 
so and so?
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hi fleur, K.C. :—My Lords, hr I intimated in my opening re- CAN.
marks, an investigation of the renditions of our laws iminedi- "s
ately after the conquest does not seem to me to Ik* pertinent or mi2
necessary for a decision in this ease, because, as I observed to —•
your Lordships, we have a declaratory statute immediately pre- Marsmoe
ceding the Code which seems to me to do away with all doubts Laws.
as to the rights of the several churches to celebrate marriage, and ----
it only becomes a matter of construction as to how far the 
authority of the clergymen of each of these communities extends 
in the celebration of marriage. That there is no rvslriction as 
to the persons whom they may marry is my view on the matter, 
and nothing that I have heard up to this time has disturlied 
that.

The declaratory Act is the Consolidated Statutes of 1 860.
May I say this with reference to the law before that date, and 
I consider it useful only in leading up to a statement of what 
the law was in 1860 and at the time the Civil Code wax enacted.
It appears to me that the Articles of Capitulation in 17Ô9 and 
the Articles of Capitulation in 1760, and the Treaty of Paris, 
in 1763, had this effect, and no more: It gave to the Roman 
Catholic subjects of 11 is Majesty free exercise of their religion 
and the fullest and fm-st rights in that respect, hut it appears 
to me that it cannot Ik* successfully contended that the grant of 
this right and privilege to the Catholics of the colony implied 
the exclusion in any sense of the religion of the conquering 
nation or delimitation or restriction of the rights of the clergy 
of the conquering nation who were clearly entitled to exercise 
their ministry in the conquered country. It seems to me that 
any other contention is répugnant not only to the British eon 
stitution but to a reasonable const ruction of these Articles of 
Capitulation and to the language of the treaty. It would seem 
to me on the face of it that you cannot pretend that by tolvr- 
atinga religion, which was then repugnant to the religion in the 
constitution of the conquering country, that you restricted in 
any way the religion of the conqueror in the conquered terri­
tory. That would seem to lie self-evident as a matter of con­
stitutional law.

Therefore, it does not sn*m to me to lie reasonably arguable 
that the grant to the Roman Catholic subjects of IIis Majesty 
of the free exercise of their religion whether under the capitu­
lation of Quebec or the capitulation of Montreal or the Treaty 
of Paris gave them any exclusive rights as against the Angli­
can Church. That, 1 think, is reasonably clear.

I say that so much of the French canonical law as was in­
consistent with the free exercise of the ministry of the Church 
of Kngland, after the conquest, was repugnant and could not 
survive the conquest. So much of that law as would exclude the
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ministry of the Anglican Church clergymen would Ik? quite in­
compatible with the law of the conqueror and would be re­
pealed, and I find that is the law by reason of the declaratory 
statute that says that Anglican clergymen had the power before 
1801, which pre supposes existence of that power from the time 
of the conquest down to this date ; and remember, when you 
oome to *he next step after the capitulation of Quebec, and the 
capitulation of Montreal in 1700, you have in the Quel>ec Act 
of 1774, language which introduces, in the 8th section, the laws 
of Canada. Now, that, must mean the laws of Canada as they 
existed immediately lie fore the Aot. It says that resort shall 
be had to the laws of Canada as the rule for the decision of 
matters of controversy relative to property and civil rights. 
That means and includes the law that was brought in as a 
necessary part of the conquest, and which had not been repealed. 
The Quebec Act simply repealed the proclamation of Governor 
Murray, which purported to introduce the English civil law as a 
whole into the country, and all the previous ordinances and 
other Acts and instruments which had been issued thereunder. 
Hut it did not affect what I contend was a necessary part of our 
system immediately after the conquest and that is the exercise 
of the ministries of the Anglican clergymen according to the 
rites of their church, and in that respect, their authority was 
absolutely unrestricted, and they could marry any one whom­
soever.

What confirms that view is the fact that between 1774 and 
1860 you find no statute which purjiorts to give to the clergy 
of the Anglican Church the power to marry. You have statutes 
granted to dissenters to give that power, and you have it given 
at a very early date to the Church of Scotland, and you will 
find from the statute that the authority given in 1827 to the 
Church of Scotland is absolutely unrestricted.

Now, with regard to the Anglican Church no special statute 
was necessary because of the position of things which necessarily 
occurred at the time of the conquest, viz., the introduction of 
the power of the clergy of the conquering nation and of the 
exercise of that religion. It is only in 1860 that any reference 
is made to the subject by a statute which recognizes the rights 
of the various communities to celebrate marriage.

1 submit that that Act, I icing a declaratory interpretative 
Act, justifies my contention. That statute with reference to 
the Scotch Church is absolutely unrestricted, the clergy of that 
church can celebrate all marriages.

It helps one to understand this legislation when wt see that 
section 16 of the Act, ell. 20, Con. Stat. L.C. 1860, made pro­
vision separately for the Church of England and the Church 
of Scotland. Then you pass on to section 17 of that Act, which
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recites the numerous statutes passed t<o enable various religious 
communities to keep registers of civil status, beginning with 
the Baptists and ending with the Quakers. The recital of those 
Acts covers two pages and includes almost all the dissenting 
sects which had arisen in Canada up to that time. Of course 
many more have arisen since and we have had a great deal 
of private legislation giving them the right to keep registers. 
But the enacting part of that Act says, that this Act extends 
also—independent of the Anglican Church ami the Scotch 
Church—to the several religious communities and denomin­
ations in Lower Canada mentioned in this section of the Act, 
to the priests or ministers thereof, who may validly solemnize 
marriage# and may olrtain and keep registers under this Aot 
subject to the provisions of the Act mentioned, with reference 
to each of them respectively. So that if there was any restric­
tion in any Aot applying to a religious denomination its powers 
would be restricted pro tanto. it is not very material, but, if 
your lordships refer to the Act respecting the Jews you will 
find that they did not effectually restrict the powers of the 
Jews in that respect, but that they did restrict the power of the 
Quakers by saving that they should have the right to celebrate 
marriages between persons professing the faith of the said re­
ligious Society of Friends commonly called Quakers or one of 
whom may belong to that denomination.

But I suggi-st that this intending inquiry into the old law 
become# superfluous when we have the law immediately before 
the enactment of the Civil Code clearly laid down in the statute 
of I860. I say it is the source of the Code, and that statute giv»*s 
the state of the law which you have to consider, if you are going 
to consider the antecedent law at all, in explaining unambiguous 
words in the (’ode. But, my submission is that there is no 
ambiguity in the Code, that nothing could lie clearer than article 
129 and that it needs no reference to antecedent law to construe 
it, and if you go beyond the existing law then you must take 
the law that existed immediately before the enactment of the 
existing law, and not go back one hundred years before for your 
authority. The law which immediately preceded the Code is the 
law laid down in the statute of 1860, and it gave no restricted 
authority to the ministers of religion, except in so far as a 
special Act in some eases may have restricted them. That brings 
me once more to article 129, to which I am loth to rctunijs*- 
cause it seems to me 1 have taken up a great deal of your time 
over it already. To the Baptists, to the Presbyterians ami so 
on, the powers are given to the ministers of these liodics almost 
in the same words in each statute.

It would be impossible, where all religions are tolerated as 
they are with us, where all sects are lawful and are able to
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carry on their ministry without any difference being made lx 
tween them by the law of the land, to carry out a system in 
these days that originated at a time when there was only one 
State Church. It is inapplicable in its terms to the present com 
plicated state of things and there I take it we find an expiai) 
ation of the general terms used in article 129 of the Code. Tin* 
observations of the commissioners which have been cited by Mr. 
Mignault go no further than this: that it was intended to frame 
this article in general terms because of the difficulty of tin- 
situation but not to make any distinction between one and tin- 
other in law. My learned friends contention, if I understood 
it at all, was this: that the Catholic priest’s authority to marry 
was restricted to the Catholics, the Anglican clergyman’s author­
ity was restricted to the Anglicans, and so on, every sect was 
restricted to its own congregation. 1 submit you cannot tin-1 
that even suggested by the terms of article 129. I say, on the 
contrary, it is precluded by the language of article 129. Tin- 
first paragraph of article 129 is of so general a character that you 
cannot import any such idea into it unless you had it in your 
mind beforehand. I would defy any one who is not familiar 
with the history’of this country to take that article per sc and 
read into it all that the ingenuity of Mr. Mignault has read into 
it. He is filled with all the historic lore that he has so well ex­
pounded to your Lordships, but take any .1 udge who is free from 
any such prepossession and get him to construe article 129, 
can you imagine he would introduce any such restriction into 
itf It says:—

All priests, rectors, ministers and other officers authorized by law
to keep registers of acts of civil status are competent to solemnize
marriage.
It says they arc competent to solemnize marriages gener­

ally ; not, to solemnize particular marriages between certain per­
sons. And then it goes on to say what is inconsistent with the 
idea of their being so restricted: it says that “none of the ofli 
cers thus authorized can be compelled to solemnize a marriage 
if any impediment exists according to the doctrine and belief 
of his religion and the discipline of the church to which he he- 
longs.”

Mr. Mignault suggests that that means that where there is 
an impediment to the marriage the priest or clergyman is not 
compellable to marry. Of course he is not ; if there was an 
impediment he would not need article 129 to relieve him of the 
obligation ; he would not have the right to celebrate the mar­
riage. The provisions of that paragraph are intended to apply 
to a case where there is no legal impediment but where then is 
conscientious objection on the part of the minister.

Can it be doubted that the Parliament since Confederation
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lias the power to pass bills for the relief of consorts who have 
liven married and to authorize them to marry again! That 
power has not been disputed. Take the ease of two persons who 
have thus procured divorce from the Parliament of Canada and 
who have been authorized to marry again, presenting them­
selves before an Anglican clergyman or a Roman Catholic priest ; 
surely that is a case where the article applies. That clergyman 
is not compelled to celebrate that marriage Itccause it is con­
trary to the doctrine of the church to which he belongs although 
the parties are free to marry. They are free to marry but they 
cannot, compel that clergyman to marry them. That is surely 
the natural meaning of that article, and to give it any other 
meaning is to deprive it of any sense at all.

.lust one or two olisemitions with regard to the other art­
icles you are referred to in connection with article 120. It 
seems to me that if you look first at the place where the mar­
riage is to lie celebrated, and I do not think that would be con­
clusive in any event, but even if it were there, which I contend 
it is not, and that the marriage must Ik- celebrated in the par­
ish of the parties, it could not always be celebrated in the parish 
in one place because the parties might h. ••*• different parishes. 
I will comment on article (id as to that. However, that is not 
the question, the question is: Assuming that the loan of the 
marriage is defined and restricted, that dims not restrict tIn­
capacity of the oflieer to marry persons who come from another 
place, as long as lie performs his ministry within his jurisdic­
tion. if jurisdiction there Ik*. I shall refer briefly to these 
articles. By article 57 the banns must be published where the 
parties reside, in their respective churches, but as you see from 
this article tin- marriage is not necessarily solemnized by tin- 
person who publishes the banns, and all the person who per­
forms the marriage has to do is to get a certificate shewing that 
the hanns have been published.

Take the case where they are in different parishes, and then 
there must In- two competent since tin* marriage is celebrated 
by the cun'- of the parties. By article (id the marriage is cele­
brated at the place of domicile of one or other of the parties.

My learned friend says tiler** may In* two competent to 
solemnize the marriage, and 1 say there may Ik- mon*, but at all 
«•vents he cannot contend there is only one competent. The 
marriage is to Ik* celebrated at the place of domicile of one or 
other of the parties and if it is solemnized elsewhere the per­
son officiating is to ascertain the H of the parties.
That is a natural consequence of having your marriage soh-m- 
ni/.«*«l outside of your domicile. Surely, that shews that the 
provision is merely directory. If you look at article 1105 of 
the Code of Civil Procedure, which has not been refenvd to,
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you will find it confirms the idea that the locus is not a math r 
of necessity, but the obligation is placed on the officer of identi­
fying the parties if they an* married elsewhere than at the r 
domicile.

I do not attach the slightest importance to the question •: 
the locus where the marriage is to be celebrated, because it do. s 
not seem to me that touches the question of the capacity of i 
clergyman when he is officiating in that locus. I merely wislml 
to give your Lordships my construction of these articles whir 
I admit, leave the law in an unsatisfactory condition, thou 
not as unsatisfactory as the law with regard to marriage 1 icons, v 

Now, as to the application of section 127 of the Civil Cod. 
that is really the last fortress of my learned friend, Mr. M 
nanlt. After he is driven from the field in his restricted eon 
struct ion of article 129, he still says that, under the provisions 
of article 127, there is an incapacity in the case of Catholics to 
have a marriage celebrated before any one else than a priest 
of that religion. What I have to submit, with respect to article 
127. is that, whatever may be regarded by the canonists as its 
meaning, we must construe what is the meaning and applic.i 
tion of the word “impediment” in article 127, having regard to 
its place in the Civil Code and to the context. You find that it 
is under the chapter headed: “Of the Qualities and Conditions 
Necessary for Contracting Marriage,” and among the disabili­
ties there enumerated you will find there is want of puberty, 
impotency, minority, alliance and relationship. Articles 12d. 
124, and 125 deal with relationship or affinity, and article 127 
says :—

The other impediments recognized according to the different re­
ligious perauaaiona, ns resulting from relationship or affinity or from 
other causes. remain subject to the rule* hitherto followed in the 
different churches and religious communities.
My submission was and is, that these other causes must he 

causes of the same nature, causes within the purview and scope 
of that chapter, that is, they must bo qualities and conditions 
necessary for contracting marriage and of the character of the 
others, viz., they are disabilities of the persons. The whole 
chapter deals with the competency of the candidates for mar­
riage. The next chapter deals with a totally different subject, 
and that is the competency of the officer who solemnizes the 
marriage. 1 say you introduce a hopeless confusion if you con­
strue article 127 as in any way referring to the formalities re­
lating to the celebration of marriage, and 1 say it is a mienoiinr 
and a misuse of language for lawyers to say, when they arc con­
struing article 127 of the (’ode, that that is an impediment to 
the marriage of the parties, when the heading of the chapter 
within which the article is found treats c s and con-8^9930
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dit ions necessary for contracting marriage in the parties them­
selves.

My submission is that that must all refer at ions
and conditions of the candidates for marriage. The next chap­
ter deals with the qualities of the celebrating officer. You 
cannot say that in a chapter that deals with the qualifications 
and conditions required for marriage, you could consider the 
objection to or incompetence of a public officer. Article 127 
has left that subject-matter of canonical impediments to the 
different churches and in the next chapter, which deals with 
the competency of the public officer, it has not left it to any 
church to say ; the (’ode itself says what a competent officer is. 
I submit that the language of that section is very plain.

Now, I have only one word to add as to sub-question (b) 
of question No. 2. 1 shall say very little on that for the obvious 
reason that my learned friend, Mr. Mignault, does not support 
the view that mixed marriages are at all in jeopardy ; he be­
lieves that they an* valid. An expression fell fmm the (’hie I' 
Justice yesterday to the effect that the whole question was 
settled by the tenus of the Benedictine declaration, and I con­
cede that settles the question so far as the application of article 
127 is concerned. That is clear, because under the Benedictine 
declaration it seems to In* a canonical i and so then*
is an end to that question. But 1 say it does not do away with 
the difficulty which does result from the restrictive interpre­
tation put upon article 129 independently of article 127.

If the minister of each sect wen* restricted to his own con­
gregation, then there would lie an end to the possibility of 
mixed marriages at all, then* would be no clergyman by which 
they could be celebrated. That is the legitimate conclusion of 
Mr. Mignault's argument, but he recoiled from that legitimate 
conclusion when it comes to lie in practice.
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Tiik Chirk Justice :—As this is the end of the argument, it Kiupetnct. <xj. 
remains for me, on India If of my brother Judges and myself, to 
sax that we are extremely indebted to the Bar for the very valu­
able assistance they have given to us throughout the whole of 
this argument. We have all lN*en impressed with the unfailing 
patience and courtesy of counsel, and the lea ruing displayed by 
them, which we all agree is quite worthy of gentlemen who oc­
cupy the very high position that you occupy at the bar of your 
rcs|H*ctive provinces.

The Court reserved its decision and, on the 17th day of 
June, 1912, their Lordships proceeded to give the following 
reasons for their respective opinions.

The Chief Justice:—To the first question, my answer is kioihuhcr.c.j.
“no.”
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opinion :—
1st. That a marriage is not valid and can produce no civil 

effects until solemnized.
2nd. That solemnization, which includes the form and cere 

mony of marriage, is. by virtue of section 92 of the British 
North America Act, within the exclusive legislative competency 
of the different provincial legislatures.

3rd. That there is no marriage within a province where all 
the legal formalities prescribed by the legislature of that pro 
vince are not observed.

4th. That Parliament has no power or authority to remedy 
any omission or defect or to " use with any of the requin 
ments with respect to form or ceremony which art1 prescribed 
by the legislature of the province within which the marriage is 
solemnized.

Therefore, Parliament has no authority to enact in whole or 
in part Bill No. 3 of the First Session of the Twelfth Parlia 
ment of Canada, intituled “An Act to amend the Marriage Act 
the purpose of which is to provide a legislative remedy for or 
r* usât ion from any defect or requirement in “every cere 
mony or form of marriage” and to regulate the “rights ami 
duties of the persons married and of the children of such mar 
riages.”

In answer to question 2:—
In view of the replies given to questions 1 and 3 and the 

reasons assigned therefor by the majority of the Judges here, 
I beg to ask that I may Is* relieved of the obligation to answer 
the first branch of this question No. 2 for the following among 
other reasons:—

1st. Because Mr. Newcomhe and Mr. llellmuth, both acting 
for the Attorney-General of the Dominion, have informed the 
Court, in substance, that this question was predicated on tin- 
assumption tliait questions 1 and 3 would he answered in the 
affirmative.

2nd. Because, as at present advised, I am of opinion that 
there is no appeal to this Court from the judgment of a Quebec 
Court in a case which would involve the determination of this 
abstract question;

3rd. Because the question involves the determination of a 
point that is in issue in a case now actually pending before a 
competent Qucl>ec tribunal, and 1 respectfully suggest that m 
such circumstances proper respect for judicial ethics requires 
us to abstain from unnecessarily expressing an opinion which 
must lie without force or effect;

6
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4th. Because the Attorney-General of the Province of Que- CAN
live, who is immediately responsible for the administration of s
justice in that province and the guardian of the legal rights of jgjj
its inhabitants has represented to this Court that although the ----
answer to the first branch of this question is only advisory in m^ru.ik 
its character, litigants in that province will necessarily be pre- laws. 
judiecd by any answer that may be given, to use the language —77 „.

.. ., . - , „ Hupntrick, C.J,ot the Lord Chancellor without so much as an opportunity ol 
stating their objections.” In these circumstances, , ing the 
suggestion of the Lord Chancellor, I give the above reasons as 
some indication of the “high degree of constraint and incon­
venience” which is certain to result from a merely academic 
answer to the first branch of this question.

To the second branch of this question, I answer “no.”
In answer to the third question, 1 can add nothing to the 

reasons given in support of my answer to question No. 1. If 
the power to authorize the solemnization of marriage in a pro­
vince is vested exclusively in the Provincial Legislature, there 
can be no authority in the Parliament of Canada to retrospec­
tively validate a marriage defectively solemnized or to provide 
that future marriages may Im* solemnized otherwise than in ac­
cordance with the requirements of the provincial law.

Davies, J.:—Question 1(a). “Has the Parliament of Can- Dl,lee>J* 
ada authority to enact in whole or in part Bill No. 3 of the 
First Session of the Twelfth Parliament of Canada, intituled 
4 An Act to amend the Marriage Act’ ”?

The bill provides as follows :—
1. The Marriage Act, chapter 105 of the Revised Statutes, 1000, is 

amended by adding thereto the following section : —
3. Every ceremony or form of marriage heretofore or hereafter per 

formed by any person authorized to perform any ceremony of marriage 
by the laws of the place where it is performed, and duly performed 
according to such laws, shall everywhere within Canada tie deemed 
to be a valid marriage, notwithstanding any difference in the religious 
faith of the persons so married and without regard to the religion of 
the persona performing the ceremony.

(2) The rights and duties, as married people of the respective 
persons married as aforesaid, and of the children of such marriage, 
shall be absolute and complete, and no law or canonical decree or 
custom of or in any province of Canada -hall have any fom» or effect 
to invalidate or qualify any such marriage or any of the right of the 
said persons or their children in any manner whatsoever.

(6) If the provisions of the said bill are not all within the authority 
of the Parliament of Canada to enact, which, if any, of the provisions 
are within such authority?
I construe this bill as attempting, in its first section, to 

validate by Dominion legislation marriages solemnized by or 
before a person having only a limited provincial authority to

_____________
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solemnize marriages in cases where such person has ignored 
such limitations and attempted to solemnize a marriage beyond 
tin* powers given him by a provincial legislature.

The hill is supported on the ground that the subject-mat hr 
of “Marriage and Divorce” was assigned by the 91st section 
of the British North America Act, 1897, to the Dominion Par­
liament, and that as a consequence that Parliament has tin- < \ 
elusive power of legislation with regard to essentials over 11.• 
whole subject-matter, and that this exclusive power has not 
been lessened or diminished by the assignment in the 92nd 
section of the same Act to the Provincial Legislature of tit 
exclusive power to legislate with regard to “the solemnization 
of marriage.”

The contention submitted by Mr. Nesbitt was, in effect, thn! 
under our constitutional Act of 1897, all questions relating and 
essential to the contract of marriage, namely, its definition, tin 
capacity of the parties to enter into it, and all the circumstances 
upon which its validity are to depend, are assigned to the exclu 
sivc jurisdiction of the Dominion Parliament while the régula 
tion of the evidential formalities authenticating the contract, 
they are not being essential to its validity, are assigned to tie- 
legislatures of the provinces. All matters of substance would 
thus be assigned to the Dominion. Mere matters of form would 
l>e assigned to the provinces and their neglect or violation 
though punishable by penalties prescribed by provincial law 
would not in any way affect the validity of the marriage.

The conclusion was submitted by counsel for the promoters 
of the bill that the contract of marriage is and always was “n 
tirely of any religious or other ceremonial >•
eompaniment” and that in the absence of Dominion legislation 
the common law had to be resorted to in order to determine 
whether parties were legally married or not.

1 cannot bring myself to believe that these contentions cm 
prevail. They are not in my opinion based upon a true eon 
struct ion of the British North America Act, 1897. In my judu 
ment the division of legislative power created in that statut • 
and assigned respectively to the Dominion and the province- 
was not one which gave exclusive legislative power over all ill 
essentials of the subject-matter of marriage to the Dominion, 
and that over non-essential formalities only to the province 
The Imperial Parliament, when passing that Act, will at least 
be credited with the knowledge that so-called common law m.li­
nages were not vali I in England and that it had been judicially 
determined by the House of Lords in the case of Beams h v
/;.amith, 9 II I. <'.i> 271. that

it wan settled by the decision of The Qurcn v. Milita, 10 C. & K. • : I.
that to constitute a valid marriage by the common law of England it
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must have been celebrated in the presence of a clergyman in Indy

In the light, therefore, of the law hh it existed in Kngland 
«t the time of the passage of our eonstitutional Act, 18ti7, on 
the subject of marriage and also as it then existed in the colonies 
being confederated into the Dominion and also in view of the 
differences of race and religion prevailing amongst the inhabi­
tants of the various provinces, 1 cannot doubt that in assigning 
the exclusive power of legislature over the solemnization of 
marriage to the provinces, the Imperial Parliament intended to 
confer upon them a much greater power than that of legislating 
on mere non-essential formalities.

The subject-matter, “the solemnization of marriage in the 
province,” covers and aptly expresses, in my judgment, every 
manner or mode in which competent parties, intending to con­
tract marriage with each other, might validly so contract. No 
limitation was placed upon the power of the legislatures to 
which that subject-matter was assigned. Their powers are 
plenary. The legislatures of the several provinces may within 
their several legislative jurisdictions make religious ceremonies 
necessary to validate a marriage or may make its solemnization 
before a civil functionary of any kind suflicient for the pur­
pose with or without witnesses. It is probable that they would 
have power to declare the solemnization of marriage to be com­
plete without the presence of a priest, clergyman, minister, 
civil functionary, or witness, and by the mere consent of the 
parties inter-marrying evidenced in writing or by mere words. 
As their powers of legislation are plenary and exclusive over 
the subject-matter assigned to them, no limitation can be placed 
upon their exercise and any invasion of their jurisdiction by 
the Dominion Parliament under the guise of legislating upon 
marriages and divorce would 1m* ultra vins. If apt and proper 
language is used in provincial legislation, making any form of 
solemnization or the presence of any designated person or any 
p« rson of a designated class, religious or civil, essential to the 
validity of the solemnization of a marriage and such requisite is 
ilixregarded and ignored, the marriage is ipso facto void and 
cannot be validated by the Dominion Parliament.

I construe the division of legislative powers made by our 
constitutional Act as carving out of the subject-matter of mar­
riage and divorce assigned to the Dominion a distinct and es- 
seiitial part denominated “the solemnization of marriage.” The 
legislative powers of the Dominion cover the subject-matter of 
marriage and divorce minus that part of it carved out and as­
signed exclusively to the provinces. The judicial rule of con­
struction of the two sections, 91 and 92, of the British North 
America Act that the Dominion Parliament in exercising its
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powers of legislation under any one of the enumerated powers 
of sent ion ill may do so‘to the extent of invading or interfering 
with the subject-matters assigned to the provincial legislatures, 
so far as is necessarily incidental to effective legislation on the 
part of Parliament within the enumerated subject being legis­
lated on, is a rule of construction necessary to the practical 
working out of the division of legislative powers assigned to the 
Dominion Parliament on the one hand and the provincial legis 
la lures on the other. Efficient legislation could not be had if 
such salutary rule was not adopted. But that rule has no ap 
plication, in my opinion, to the unique case we now have be 
fore us where a special subject-matter is assigned to the Dom­
inion Parliament and a portion of that subject-matter carved 
out and deducted from it and specially assigned to the provinces. 
If the rule was applied to such a case it would defeat the ven 
object and purpose of the division as 1 construe its meaning.

The conclusions above expressed seem to have been those 
of the Crown law officers of England as found in the despatch 
from the Secretary of State for the Colonies to the Governor 
General dated the 15th January, 1870.

The questions submitted to them were whether the auth 
ority to grant marriage licenses was vested in the Governor 
General of Canada and whether the power of legislating on the 
subject of marriage licenses was solely within the Parliament 
of Canada. That opinion is stated by the Secretary of State, as 
follows:—

It appears to them that the power of legislating upon this subject 
is conferred on the provincial legislatures by SO 1 31 Viet. ch. 3, 
sec. 92, under the words “the solemnization of marriage in the 
province"; the phrase “the laws respecting the solemnization of mar­
riages in England" occurs in the preamble of the Marriage Act (4 
Cieo. IV. ch. 70), an Act which is very largely concerned with matters 
relating to banns and licenses, and this is, therefore, a strong authority 
to shew that the same words used in the Rritish North America Act, 
1807. were intended to have the same meaning, “Marriage and divorce." 
which by the 91st section of the same Act are reserved to the Parlia­
ment of the Dominion, signifying in their opinion all matters relating 
to the status of marriage between what persons and under what cir 
cum stances it shall be created and (if at all) destroyed. There are 
many reasons of convenience and sense why one law as to the status 
of marriage should exist throughout the Dominion which have no 
application ns regards the uniformity of the procedure whereby that 
status is created or evidenced.

'Convenience, indeed, and reason would seem alike in favour of a 
difference of procedure being allowable in provinces differing so widely 
in external and internal circumstances as those of which the Dominion 
is composed and of permitting the provinces to settle their own pro­
cedure for themselves, and they are of opinion that this permission 
has been granted to the province by the Imperial Parliament and that
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the New Brunswick Legislature was competent to puss the bill in

For these reasons, 1 am of the opinion that the proposed 
bill, the constitutionality of which is submitted for our opinion 
is, upon the construction we put upon its language, beyond the 
authority of the Parliament of Canada to enact.

1 answer the first question in the negative.
The second question submitted to us, reads as follows:

2. Decs the law of the Province of Quebec render null and void 
unless contracted before a Homan Catholic priest, a marriage that 
would otherwise he legally binding, which t ikes place in such province.

(a) between persons who are both Roman Catholics, or (b) between 
persons one of whom, only, is a Homan Catholic.

In view of the answer I have already given to the first ques­
tion that the Dominion Parliament has not the power to pass 
the bill submitted to us as it is construed by me, and that the 
exclusive power to legislate on its subject-matter is by our con­
stitutional Act assigned to the provinces, I proceed to examine 
the law of the Province of Quebec and 1 am of opinion that the 
answer to both parts of the second question above set out must 
be in the negative.

The answer depends entirely upon the construction of the 
legislation of the Province of Quebec as embodied in the Civil 
Code and its amendments. That Code was enacted by the late 
Province of Canada and became law before our constitutional 
Act was passed in 18(57. The legislature of the late Province of 
Canada had jurisdiction over the whole subject-matter of mar­
riage. There was no divided jurisdiction as there is now between 
the Dominion and the provinces. The Code, therefore, contains 
many provisions upon the subject-matter of marriage, such as 
title 5, chapter 1, of Marriage, defining “the qualities and con­
ditions necessary for contracting marriage,” and chapter 2 
“of the formalities relating to the solemnization of marriage.” 
and chapter 3 “of oppositions to marriage.” It is necessary to 
hear this in mind when putting a construction upon the articles 
of these several chapters of the Code.

I am of the opinion that Mr. Lafleur’s contention is sound, 
namely, that the question now being discussed can lie decided 
by reference to the (’ode itself without reference to the histori­
cal aspect of the question or the slate of the law antecedent to 
the passing of the Code and must In- so decided without refer­
ence to previous legislation on the subject if the language of 
the articles which control and govern the answer to be given the 
question are intelligible and unambiguous.

1 think the judgment of the Judicial Committee in Hobinson 
v Canadian Pacific Hailway Co. (1892), A.C. 481, ample auth-

CAN.

s. c.
1912

Marriage



714

CAN.

s. c.
1012

MA BRI AGE

Dominion Law Rworts. |6 D.L.R

ority for that latter proposition. In delivering the judgment of 
the Hoard, Lord Watson, says, at page 487 :—

In the course of the argument, counsel for the parties brought 
somewhat fully under their Lordships' not ire the law of reparation 
applienhle to cases like the present, as it existed prior to the en.iri- 
inent of the Code ; and they discussed the question whether, and if 
so. how far, chapter 78 of the statute of 1850 altered or su pi i 
seded the rules of the old French law. These may be interesting 
topics, but they are foreign to the present case, if the provision» ..f 
see, 1 (tôt! apply to it. and are in themselves intelligible and free fn. 
ambiguity. The language used by Lord Herscbell, in Bank of 
land v. Vagliano Brothers, [1801] App. ('as. 145. with reference to the 
Hills of Exchange Act, 1882, (45 & 40 Viet. ch. 01), has equal applic i- 
tion to the Code of l»wer ('unatln: “The purpose of such a statute 
surely was that on any point specifically dealt with by it, the law 
should be ascertained by interpreting the language used instead of. 
as before, by roaming over a vast number of authorities.” Their 
Lordships do not doubt that as the noble and learned Lord in the same 
ease indicates, resort must be had to tbe pre-existing law in all in­
stances where the Code contains provisions of doubtful import, or 
uses language which had previously acquired a technical mean in-. 
Hut an appeal to rlier law and decisions for the purpose of inter 
preting a etatutoi. Coda can only be justified upon some such 
special grounds.
Hut apart from judicial authority, I agree that article 2111 ! 

of the Civil Code is conclusive upon the point, as express pro­
vision is therein made U|am the subject-matter of the question.

While I contend that the Code itself until altered either hv 
Parliament or the Legislature of Quebec under their respective 
powers is the sole arbiter of the law on the subject-matter of 
marriage and its solemnisation irrespective of what that law was 
previous to it being enacted, still the subject of the antecedent 
law was so largely discussed at bar and the whole subject is so 
important that I may be pardoned if 1 shortly refer to this an­
tecedent law and its gradual development.

Before and up to the time of the conquest the Roman Cath­
olic religion was the only one tolerated in Quebec, and the pries! < 
of that church were the only ones who could solemnize marline 
there.

In England, on the contrary, the Anglican Church was at 
the time of the conquest the only one tolerated. Its ministei .< 
and priests were the only oiii-s who could solemnize marrin • • 
in England, and Roman Catholics were subjected to sever 
penalties.

Anything, therefore, in the law of Quebec at the time of the 
conquest which required any person not a Roman Catholic to he 
married before a priest of that religion or prevented any per 
sou of that religion who so desired from being married before a 
priest or clergyman of the Anglican Church, was so far opposed
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to the will of the Government of the conquering power as it 
had been previously expressed upon the subject, that it must be 
taken to have been abrogated by the conquest.

The capitulations of 1759 and 1760, and the provisions of 
the Treaty of Paris, 1763, conceded to the Roman Catholic in­
habitants of Quebec the “five exercise of their religion as far 
as the laws of Great Britain permitted.”

In 1774, eleven years after the Treaty of Paris, the Quebec 
Act was passed by the Imperial Parliament and it declared, 
section 5, that “IIis Majesty’s subjects of the said province 
(Quebec) professing the religion of the Church of Rome of and 
in the new Province of Quebec may have, hold and enjoy the 
free exercise of the religion of the Church of Rome, subject to 
the King's supremacy.”

I do not doubt that under these concessions, treaty rights 
and statutory provisions, the priests of the Church of Rome 
could legally solemnize marriages between the Roman Catholic 
inhabitants of Quebec, but their exclusive power to do so was 
gone. The privileges and coneessions made to the Roman Cath­
olic subjects of the King as to the free exercise of their religion 
was what is expressed to be, a concession, a privilege, a right, 
granted to the people, not to the church. They involved neces­
sarily, it seems to me, the right, amongst other things, to have 
the marriages of Roman Catholics solemnized by the priests of 
their own church, but they neither recognized nor in any way 
sanctioned any exclusive right which would be repugnant to 
the laws of the conquering nation and they were in the treaty 
and in the Quebec Act made expressly “subject to the King’s 
supremacy.”

There cannot be any doubt either in my mind that the clergy 
of the Anglican Church, the established church of England, 
ami which, it seems to me, became the established church of 
Quebec, retained also their power to solemnize marriage in Que­
lle. That power was not exclusive1 either. It was concurrent 
with the privilege involved in the grunt to the Roman Catholic 
inhabitants of the conquered country to have their marriages 
solemnized by priests of their own church.

Beyond that, it does not seem to me there was any limitation 
upon the exclusive right which they, as the priests and clergy 
of the established church of England, possessed and brought 
with them to Canada after the conquest.

Then followed the statute of Lower Canada, 35 Geo. 111. 
eh. 4 (1795), enacting amongst other things, that

in oat'li parish church of the Homan Catholic communion, and also 
in each of the Protestant churches or congregations within this pro­
vince, there shall be kept by the rector, curate, vicar or other priest 
or minister doing the parochial or clerical duty thereof, two régis-
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Marriage
Protestant church or congregation, shall be held to cnregister regu­
larly and successively all baptism*, marriages, ami burials so soon on 
the so we shall have been by them performed.
The judicial construction placed upon this Act was that it 

extended to priests or ministers of the Anglican Church only, 
and did not include what were then called Protestant dissentin'.' 
churches or their clergymen.

Although the statute did not expressly confer the power 
to marry upon the clergy required to keep the registers of bap­
tisms, marriages and burials, it assumed the existence of such 
powers and was a statutory recognition of them.

And here I may remark that at no time subsequently was 
express power to solemnize marriage given by statute to the 
priests and clergy of the Anglican church until 1861, or to the 
priests of the Roman Catholic Church, until the Code was passed 
in 1866.

In the meantime, however, Scotch and other immigrants had 
come to Quebec, accompanied by the clergy or ministers of their 
own churches. These solemnized marriages amongst their own 
people, and in 1804 the Legislature passed an Act confirming 
these marriages and adjudged them “to he good and valid" 
except in cases where the parties were incompetent to contrai t 
marriage with each other, without, however, conferring upon 
these clergy any powers to marry in the future.

In 1821, another similar confirmatory Act was passed, 1 Geo. 
IV. ch. 19, while in 1827 the Act of 7 Geo. IV. ch. 2, was 
passed, which inter alia enacted

that all marriages which have heretofore been or shall hereafter lw 
celebrated by minister* or clergymen of, or in communion with, the 
Church of Scotland, have been and shall be held to be legal and valid 
to all intent* and purposes whataover, anything in the said Acts or 
in any other Act to the contrary notwithstanding.
This Act not only confirmed past marriages, but also vali­

dated
all marriages which should thereafter be celebrated by ministers or 
clergymen of or in communion with the Church of Scotland.

There was no limitation at all with respect to the place «lu re 
the marriage should he solemnized or the persons l»etween whom 
these ministers should solemnize marriage, no suggestion or 
language from which it could he implied that the religious lie- 
liefs of both or either of the contracting parties had anything to 
do with the validity of the marriages solemnized. The statute 
1 am citing would, of course, be construed as embracing only

4
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marriages the parties to which could legally intermarry with 
each other.

Then followed a series of Acts conferring on the ministers of 
different Protestant denominations being previously licensed 
thereto by the governing power and authority “to have and 
keep registers of baptisms, marriages and burials according to 
the laws of the province.”

The language of these statutes differed somewhat. Some of 
them conferred the power upon “regularly ordained” clergy­
men of a denomination having a permanent and fixed congrega­
tion. The power was conferred in the case of the Wesleyan 
Methodists

upon the Wesleyan preachers or ministers in connection with the 
society in firent Britain known as the Conference of the people called 
Methodists being previously licensed thereto by the Governor, etc. 
Nothing was said about these preachers or ministers being 

regularly ordained or having cither permanent or fixed con­
gregations.

A great many of these statutes were passed; none of them 
conferred express power to marry, though it seems to have been 
universally accepted that the power was of necessity impliedly 
given. Some gave simply the power to keep registers of such 
baptisms, marriages and burials as might lte performed or take 
place under the ministry of such minister, etc.

With the exception, however, of the Quakers, there was no 
limitation confining the marriages these clergymen celebrated 
to their own denomination. In the case of the Quakers, there 
was the limitation that one of the contracting parties should 
belong to that body.

In the Consolidated Statutes of Lower Canada, 18G0, ch. 
20, the general Act is found, and this is a most important Act. 

The first section reads as follows:—
1. In order by the keeping of uniform and authentic registers of 

the baptisms, marriages and burials in Lower Canada, to secure the 
peace of families, and to ascertain various civil rights of Her 
Majesty's subjects therein: In each parish church of the Roman 
Catholic communion, ami also in each of the Protestant churches or 
congregation* within Lower Canada to which this Act extends, there 
shall In* kept by the priest or minister doing the parochial or 
clerical duty thereof, two registers of the same tenor, each of which 
shall be reputed authentic, and shall he legal evidence in all Courts 
of justice,—in each of which the said priest or minister of such 
parish or church or congcgation shall enregister regularly and suc­
cessively all baptisms, marriages and burials, so soon as the same 
have been by him performed.
Th<- Hixtli section is also important;—

0. In the entries of a marriage in the registers aforesaid, mention 
shall be made in words, of the day, month and year, on which the
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marriage was celebrated, with the names, quality or occupation an I 
place of al>ode of tlie contracting parties, whether they are of a». ,,r 
minors, and whether married after publication of banns or by 
pensation or license, and whet lier with the consent «if their fat lui . 
mothers, tutors or curator*—if any they have in the country—ab . 
the names of two or more persons present at the marriage, and u >. 
if relations of the husband and wife or either of them, shall dci-l.m* 
on what side and in what degree they art* related:

(2) Such entries shall lie signed in both registers by the per«on 
celebrating the marriage, by the contracting parties, and by the -oil 
two persona, at least,—and if any of them cannot sign his or her 
name, mention should be made thereof in the said entries. .1.',
111. ch. 4, sec. 4.

It will lie noticed while many facts have to be set out in the 
register nothing whatever is said requiring the mention of the 
religious faith or connections of cither of the contracting par 
ties between whom the marriage was to be solemnized and if 
the limitations sought to be read into the powers conferred upon 
these clergymen were intended, surely they would have been 
required to state the facts on which their very jurisdiction to 
marr>r depended.

Then comes the 16th section declaring that
all regularly ordained priests and ministers of either of the «aid 
churches (the Church of England and Ireland and the Church "f 
Scotland) have had and shall have authority validly to golem nr.' 
marriage in Lower Canada.

Could language be broader or stronger? By what authority 
could any Court read any limitation into the power so declared 
to exist in the clergy of the Anglican and Scottish churches be­
yond the necessary one that the contracting parties were poi­
sons who could lawfully intermarry?

Then comes section 17 :—
17. This Act extends also to the several religious communities 

and denominations in Lower Canada, mentioned in this section, and 
to the priests or ministers thereof, who may validly solemnize marriage, 
and may obtain and keep registers under this Act, subject to the pre­
visions of the Acts mentioned with reference to each of them respvi-t 
ively, and to all the requirements, penalties, ami provisions of this 
Act, as if the said communities and denominations were named in the 
llrst section of this Act.

Then follow the names of the different religious communities 
and denominations, twenty-one in number.

The powers given to the clergymen of these several denomina­
tions are given subject to “the provisions of the Act mentioned 
with reference to each of them respectively,” and if it is sought 
to impose any limitation upon these powers, these special Acts 
must be appealed to and the limitation shewn.

I have already quoted one. the Wesleyan Methodist, and have 
examined all the others and I fail to find any except that relating
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to the Quakers and possibly the Jews, which justifies the argu­
ment that the power to marry conferred on the several clergy of 
the different churches named was limited either with respect to 
the place where the marriage was solemnized or to the religious 
faith or affiliations or connections of the contracting parties.

This law continued until the Code was passed and 1 again 
repeat that unless clear and distinct language can be shewn in 
the Code limiting and reducing the powers which those clergy at 
the time of its enactment possessed under the statutes I have 
cited, no Court can properly read such limitations and restric­
tions into the Code.

According to my construction of its language, article 129 
confers powers as large as those which existed in the Act 

of 1861.
The clergy of the Anglican Church certainly did not derive 

their power to marry from the Act of 1861, though, as a matter 
of precaution, that Act expressly professed to give and declare 
the power.

I ask again, as I asked during the argument, where can you 
find any statute or law from the time of the conquest down to 
the passing of the Code, which in any way limited the power of 
thi‘ Anglican clergy to marry after licenses or publication of 
banns any two persons competent to intermarry on the ground 
of their religious faith or affiliations? If no statute impairing 
that power can be found then I venture to say it must be main­
tained unquestioned.

The same question may lie put with respect to the clergy of 
or in communion with the Church of Scotland after the passage 
of the Act of 1827 conferring upon them express power to marry.

And it may also be put with respect to the clergy of the 
other Protestant denominations expressly mentioned in the Act 
of 1861 and in all these cases must receive the same answer that 
there exists no such statute or law.

Now what are the articles of the Code which control and 
govern the question we are discussing. They are, in my judg­
ment, articles 128 and 129, and read as follows :

128. Marriage must be solemnized openly, by n competent officer 
recognized by law.

129. All priests, rectors, ministers and other officers authorized by 
law to keep registers of nets of civil status, are competent to solemnize 
marriage. But none of the offieers thus authorized can Is* compelled 
to solemnize a marriage to which any impediment exists according to 
the doctrine and belief of his religion, and the discipline of the 
church to which lie lielongs.
There are other articles which have been invoked by counsel 

on both sides which are important to he considered, namely, 
articles 57 to 65, article 127, and articles 136 and following re­
lating to “oppositions to marriage.” Hut, as I have said, the
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two articles 128 and 129 are the controlling ones, and if tiny 
are, as I think they are, clear, intelligible and unambiguous, 
they are, in my opinion, conclusive of the question asked. They 
provide that a marriage must be solemnized openly, and by a 
competent officer, and that all priests, rectors, ministers and 
other officers authorized by law to keep registers of acts of civil 
status are such competent officers. There is no restriction upon 
their powers as to the persons whom they may marry beyond I in- 
one necessarily implied that such persons must be competent in 
contract matrimony with each other, nor is there any restriction 
upon the place where the marriage may be solemnized, nor as to 
the religious views, affiliations or church connection of either or 
both of the parties.

J$ut article 129 expressly enacts that none of these officers can 
be “compelled” to solemnize marriage to which any impediment 
existed according to the doctrine and belief and discipline of Un­
church to which he belonged.

The classes declared to be competent officers to solemni/.- 
marriage, embrace, it is conceded, priests and rectors of the 
Roman and Anglican churches, as well as clergymen of tIn­
different Protestant denominations who were, or might be. auth­
orized to register nets of civil status.

The question raised is whether any and what limitations can 
be read into this 129th article, respecting the powers conferred on 
these rectors, ministers and other officers authorized by law to 
keep registers of acts of civil status.

My desire is not to go beyond the question submitted for our 
opinion. It assumes the competency of the contracting parties 
to marry each other and invites an opinion simply as to the 
competency or power of a non-Roman Catholic priest or clergy­
man to marry or solemnize marriage in the Province of Qin-I...
between two Roman Catholics, or between two persons, one of 
whom is a Roman Catholic.

In my opinion the law does not render either one or other of 
such marriages so solemnized either illegal or null and void.

The first observation one would naturally make in reading 
article 129 is that on its face at any rate there is no limitation 
or restriction upon the competency of the officers who are auth­
orized to solemnize marriage. Its language is as broad and 
general as it possibly could be. “all priests, etc., authorized by 
law to keep registers of acts of civil status are competent to 
solemnize marriage.”

Their authority is general and there is nothing which ex­
pressly or impliedly limits their power to marry those persons 
only who are their own parishioners or members or adherents of 
their own church or congregation. It extends, in a word, to all 
persons who, living competent to intermarry, obtain a license
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authorizing the priest or clergyman to marry them. The second 
part of the article is for the ease of the conscience of the priest 
or clergyman and provides that he cannot he compelled to 
solemnize a marriage as to which any impediment exists accord­
ing to the doctrine and belief of his religion and the discipline of 
the church to which he belongs.

This conscience clause, as I may call it. is a reasonable, fair 
and necessary one in view of the unrestricted breadth of the 
officer’s power to marry. No one would think it right to place a 
priest or clergyman in a position to be compelled to celebrate a 
marriage which the doctrine, belief and discipline of his church 
forbade him to celebrate.

The insertion of such a conscience clause in the article is, 
therefore, in view of the unrestricted power conferred by the 
first part of the article upon the priest or clergyman a reasonable 
and proper protection for him. It confirms the view that persons 
competent to celebrate marriages may receive applications to be 
married from people of different faith or religions, and if not 
prevented from doing so from conscientious reasons arising out 
of the rules, doctrine, or discipline of their church, such priest, or 
clergyman may, under license, legally marry the persons so 
applying.

It also confirms the view that such officers or clergymen were 
not restricted in their powers to their own congregations or their 
own parishioners.

If their functions were restricted to the members of their own 
churches or to their own congregations, and if article 127 makes 
the rules of those churches or congregations binding upon their 
members, there would be no use in this conscience clause at all, 
because the clergyman manifestly could not be compelled to 
celebrate a marriage between two members of his own congre­
gation or church the rules and discipline of which prohibited 
such marriage or created an impediment to its solemnization. If, 
on the contrary, bis power to celebrate as to persons competent 
to marry each other by law is unrestricted, the clause was a rea­
sonable and necessary one.

Mr. Mignault, however, contended that several limitations 
had to be read into the clause to make it compatible and con­
sistent with other articles of the Code, and first he contended 
that not every one who can keep registers of civil status is com­
petent to celebrate marriage, because those who register under 
article 70 and following religious vows or professions, are not so 
competent, but the answer is clear that those and those only who 
are authorized to keep registers of acts of civil status generally 
can celebrate marriage and not persons authorized merely to 
keep registers of limited acts such as those of religious pro­
fessions.
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Then, as to the necessity of the marriage being solemnized at 
the place of the domicile of one or other of the parties, it is 
sufficient to say that article 63, which begins with this general 
enacting declaration, goes on to make provision that if solemnized 
elsewhere the person officiating must verify and ascertain the 
identity of the parties, plainly shewing that the rule was not 
obligatory or applicable to all cases and that if not observed 
the only effect would be to throw upon the person officiating the 
duty of verifying the identity of the parties.

Mr. Mignault took what from his standpoint was the only 
logical position possible with respect to the powers of solemniz­
ing marriages possessed by non-Roman Catholic clergymen, lie 
contended that they only had the power to marry those who were 
“members of the churchM over which they respectively had 
spiritual control. Mere adherents of that church, or those who 
worshipped there regularly or irregularly would, therefore, if 
not “members of the church” lie excluded from those powers. 
And by his contention, not only one, hut both the contracting 
parties must be members of that church. The consequence would 
be that apart possibly from the Anglican Church no Protestant 
clergyman could marry two persons unless they were both mem­
bers of the same church as that of the clergyman. If this ex­
treme pretension prevailed, and each Protestant clergyman out­
side of the Anglican Church could marry only those who were 
“members” of his own particular church or denomination, the 
consequence, in view of the practice which has hitherto univer­
sally prevailed, would be somewhat appalling. Even if the limit­
ation of the powers of t e clergyman was extended beyond the 
“members” of his chui- h so as to include those who were ad­
herents and attendant-- regular or casual of it, the results would 
be startling indeed > Baptist or Methodist or Presbyterian or 
Congregationalist ild be legally married except to either a 
member or an adhèrent of his or her own denomination, and 
only members of the same denomination could be legally married 
who were domiciled or lived in the same place and were either 
members or adherents of that church. No* only, therefore, 
would this limitation prevent intermarriage between persons be­
longing to different denominations, but it would limit inter­
marriage between persons belonging to the same denomination 
to those who resided in the same place and were within the special 
limited jurisdiction of the officiating clergyman. Now, as the 
clergyman of those different denominations have no “parishes” 
or other specially limited territorial areas to which their spiritual 
jurisdiction is confined, it is apparent that the suggested limita­
tion can have no foundation. It is one utterly inapplicable to 
these Protestant denominations and its attempted application to 
them would be absurd and deplorable in its results.

Many hundreds of marriages must have taken place since the
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passage of the Civil Code in 18(1(1 between persons who belonged 
to different denominations of Protestants or between members 
of the same denomination who lived in different parts of the pro­
vince, and every one of them would be invalid. The only good 
marriages would he those solemnized by a clergyman between 
two persons both of whom were members of bis own congregation 
and church and were resident in the same locality. Such a result 
need only to be stated to be repudiated as based upon a totally 
erroneous construction of article 12Î) and as imputing to the 
Legislature an intention almost inconceivable.

In addition to what I have said the limited construction put 
upon the article 129 by Mr. Mignault would leave a large por­
tion of the non-Homan Catholic population of Quebec without 
any means of being legally married at all. Thousands of immi­
grants are coming yearly to Quebec. Many of them are not 
Homan Catholics. Some belong to the Greek Church; some do 
not belong to any Christian church. If the construction of 
article 129, which Mr. Mignault is driven logically to contend 
for, is maintained, none of these people could be married in 
Quebec at all.

And yet there does not seem to be any halting place between 
that construction of the article contended for by Mr. Mignault. 
and the broad construction which 1 submit is the correct one. and 
which gives unrestricted power to every priest, rector, minister 
and other officer authorized by law to keep registers of acts of 
civil status, to solemnize marriage under license between any 
two contracting parties not prohibited by law from intermarry­
ing and irrespective of their religious beliefs or connections, or 
their residences or domiciles. Such marriages need not neces­
sarily be solemnized in a church or chapel of the officiating 
clergyman. They may be solemnized (as outside of the Homan 
Catholic and Anglican churches is generally the case) at a pri­
vate residence or other place and this from the absence of any 
requirement to the contrary. Those of the Protestant churches, 
outside of the Anglican, have, as 1 have said, no defined 
“parishes” or areas within which alone their jurisdiction ex­
tends. The members and adherents and persons who attend 
their religious services and form part of their congregations do 
not necessarily come from any particular defined locality. They 
may reside in any part of a city or in its adjacent suburbs. 
Locality, therefore, as determining the jurisdiction of the clergy­
man to marry, must lie eliminated, and either the broad con­
struction of article 129, which in determining the power and 
jurisdiction of the clergyman to marry, disregards alike the 
domicile and the religious opinions or connections of the parties, 
or the narrower one which confines such jurisdiction to the mem­
bers of the church of the officiating clergyman, must he adopted.
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.As a matter ot tact, 1 understand that all these marriages by 
Protestant clergymen outside the Anglican Church and a large 
number et those within that church also are solemnized under 
license and not after publication of Imnns. The only security 
which the law provides in such marriages, against the existence 
of legal impediments, lies in the bonds which the applicants for 
the license are obliged to give before obtaining it.

Objections were raised that this broad construction, placed 
upon article 120, precluded the invocation or application of 
many of the articles of the Code providing for “oppositions to 
marriage.” These articles, it was argued, would be without 
any effect if such a construction prevailed and their object to 
prevent clandestinity defeated. The short, and to my mind, 
complete answer to such objections is, first, that they apply 
equally forcibly to marriages solemnized by Roman Catholic 
priests under dispensation from the publication of banns by the 
bishop, and, secondly, that these articles were never intend'd 
to apply to marriages solemnized under license.

Their proper applieation and the only application which, it 
seems to me, gives them any efficacy and usefulness is with 
respect, to marriages solemnized after publication of banns in 
the churches where parishes or other territorial boundaries limit­
ing the clergyman’s jurisdiction exists. Proper legal effect can 
be given to them and the object they were enacted to carry out, 
if they are held as applicable only to marriages so solemnized.

It was conceded at the argument, as I understand, that there 
never had been and was not now any doubt as to the validity 
of a marriage under license by a non-Roman Catholic elergx 
man, of two competent contracting persons, one of whom only 
was a Roman Catholic. But if that is so, if such marriages are 
legal and valid, then the entire force of Mr. Mignault’s argu­
ment respecting the limited effect to In* given to article 12!I, is 
destroyed. 1 am unable to appreciate the force of much of the 
reasoning against the validity of such marriages where both 
persons are Roman Catholics. I repeat again, 1 fail to find any 
logical resting place between the broad proposition that article 
129 authorizes the solemnization of marriages by any of the 
persons mentioned in the article, between any two persons com­
petent by law to intermarry irrespective altogether of the religi­
ous belief or affiliations or connections of either or both, and 
the one contemhsl for by Mr. Mignault that the contracting 
parties must both be members of the church of the officiating 
clergyman and residents within his spiritual jurisdiction. If 
the non-Roman Catholic clergyman qualified to solemnize mar­
riage under article 129, can legally do so between two persons, 
one of whom is a Roman Catholic, why can he not do so in the 
case where both parties are Roman Catholics!
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The language of the article docs not. in my opinion, permit 
of the drawing of any Hindi distinction. It would seem to mo 
that either the argument must prevail as to the absence of any 
limitations upon the power of the clergyman authorized to 
solemnize marriage beyond the competence of the contracting 
parties to intermarry, or the contrary one that non-Roman 
Catholic clergymen can only legally solemnize marriage be­
tween two members of the church or congregation of such offici­
ating clergyman. If the latter limitation must he read into 
article 129, then what becomes of the concession that marriages 
solemnized by or before a Protestant clergyman between two 
competent contracting parties, one being a Roman Catholic, art- 
good ?

Article 127 of the Code was invoked as rendering null and 
void a marriage of two Roman Catholics unless solemnized by a 
priest of the Roman Catholic Church. But this article, in my 
judgment, has reference only to impediments to marriage ex­
isting in the parties themselves and has no reference to the com­
petency of the officiating clergyman who solemnizes the marri­
age. From what 1 have already said, it will lie apparent that 
in my judgment the competency of all priests and clergymen 
authorized by law to keep registers of Acts or civil status is 
unrestricted with respect to the marriage of all persons com­
petent to intermarry irrespective of their religious faith. Once 
that conclusion is reached the answer to the question put to us 
is plain.

Article 127 must be construed, having regard to its place in 
the Civil Code and its context. We find the article in the chapter 
headed “Of the Qualities and Conditions necessary for con­
tracting Marriage.” And amongst the disabilities in that chap­
ter enumerated are, want of puberty, impotency, minority, affin­
ity and relationship. All disabilities in the parties.

The articles in the chapter previous to article 127, deal with 
these disabilities. Then article 127 says:—

127. Ttiv other impediment* recognized according to the different 
religious persuasions, a* resulting from relationship or affinity or 
from other caitxcs, remain subject to the rules hitherto followed in 
the different churches and religious communities.
These words, “or from other causes,” must be confined to 

those within the purview and scope of that i r, they must 
he qualities and conditions existing in the parties themselves 
and not in the clergyman who may marry them. That whole 
d r deals with the competency of the partits contemplating 
matrimony and section 127 must be confined to disabilities of 
that class. The competency of the officer solemnizing the mar­
riage is dealt with and defined in the succeeding chapter headed, 
“Of the Formalities Relating to the Solemnization of Marriage.” 
If you construe article 127 as extending in any way to the
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formalities relating to the solemnization of the marriage, you 
introduce hopeless confusion. The chapter in which article 127 
is found deals with one subject-matter, namely, disabilities in 
the parties themselves, which now belongs exclusively to the 
Dominion Parliament to deal with. That in which article 12!) 
is found deals with the subject-matter of the solemnization of 
marriage, with which the provincial Legislature is now alone 
competent to deal.

I would construe the words “other causes” following rela­
tionship or affinity not as cjusricm generis with these two dis­
abilities simply, but with all the disabilities of the parties men­
tioned in the chapter and not as extending to any rules, regula­
tions or decrees of any church relating to the place where the 
marriage should be solemnized or the particular priest or clergy­
man before whom it should be solemnized. But whatever they 
may cover beyond the disahililties expressly mentioned in the 
chapter, they cannot extend to the competency of the officiating 
clergyman who solemnizes tin* marriage. That is dealt with ex­
clusively in the next chapter.

To put the construction upon article 127 contended for by 
Mr. Mignault, would not only do violence to the express language 
of article 129, but would, in my opinion, radically alter and 
change the law which up to the passing of the Code existed in 
Quebec as to the competency of at least Anglican and Church 
of Scotland clergymen to marry any two competent persons, ir­
respective of their religious affiliations or connections. To make 
such a radical change would require the use of clear and definite 
language which I do not find in the article invoked.

There is no half-way house or halting place between the two 
contentions. I adopt the broad construction of the article be­
cause I think it is a fair and reasonable construction of its lan­
guage; and that such a construction has been practically adopted 
and followed ever since the Code was enacted.

If it is held that the language of the article is doubtful and 
ambiguous and we arc driven to ascertain its meaning by refer­
ence to the state of the law antecedent to the Code, then as I have 
attempted to shew there can be no reasonable doubt on that 
point, and the broad construction of the article ignoring the 
religious faiths or affiliations of the contracting parties to the 
marriage must be adopted.

1, therefore, would answer both questions (a) and (b) in 
the negative, holding that the law of the Province of Quebec 
docs not render null and void, unless contracted before a Roman 
Catholic priest, a marriage that would otherwise be legally 
binding which takes place in such province,

(а) between person* who are both Roman Catholic*, or
(б) between juthoiih, one of whom, only, i* a Roman Catholic.
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Third question:—
As I have answered both parts of this second question in the 

negative my answer to the third question is, perhaps, unneces­
sary, but to avoid misunderstanding I answer it in the negative.

Idington, J.:—The questions submitted raise many grave 
issues. But the conclusions I have reached are such that, though 
1 purpose answering each question, it seems to me my expositions 
of reason relative thereto will be better understood by my first 
disposing of sub-section (a) of the second question.

That question is as follows:—
2. Due» the law of the Province of Quebec render null and void 

unless contracted before a Roman Catholic priest, a marriage that 
would otherwise be legally binding, which takes place in such province,

(а) lietween persons who are both Roman Catholics, or,
(б) between persons, one of whom, only, is a Roman Catholic.

As I understand the contention set up, all who have been 
either in infancy or in later life baptized according to the rites 
of the Roman Catholic Church, fall within the definition in the 
question.

Men may, and women may, not find themselves honestly able 
to conform to the faith of those who procured their infant bap­
tism, and yet be averse to and honestly unable to conform to 
the creed of another church. If the claim made be well founded 
they cannot intermarry; and neither man nor woman so situ­
ated can marry one who has conformed to the original faith of 
their baptism; yet it is suggested he or she so unable to conform 
may lawfully marry a pagan.

Though the language of the Code seems clear, and I accept 
the construction thereof contended for by Mr. Lafleur. I think 
it due to the argument, entirely founded on the law of France 
at the time of the conquest, put forward by Mr. Mignault, and 
to the need of clearing away, so far as I can, the misconceptions 
on which it appears to me to be founded, to deal briefly there­
with.

In the articles of the Quebec capitulation, on the 18th Sep­
tember, 1759, the following concession appears:—

The free exercise of the Roman religion is granted, likewise safe­
guards to all religious persons a* well as to the Bishop, who shall 
be at lilierty to eome and exercise freely and with decency, the 
functions of his office. whenever he shall think proper and until the 
possession of Canada shall have been decided between their Britannic 
and Most Christian Majesties.
In the articles of the capitulation of Montreal, on the 8th 

September, 1760, appears the following:—
Granted as to the free exercise of their religion; the obligation 

of paying the tithes to the priests will dcfiend on the King's pleasure.
These were followed by and merged in tin? Treaty of Paris, 

10th February, 1763.
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quent ly give the most precise and most effectual orders, that his new 
Roman Catholic subjects may profess the worship of their religion, 
according to the rites of the Romish Church, a« far as the law of 
Great Britain permit.

IdlngUm, J. How can there he found in such clear and express language 
anything except the liberty assured thereby to the inhabitants 
of Canada, whereby Ilis Majesty’s new Roman Catholic subjects 
“may profess the worship of their religion?”

The last part of the sentence is suggestive of restrictions 
conflicting with the pretensions set up for an extension of church 
power, not expressed.

IIow could it ever enter into the mind of any one that this 
language giving people individually a liberty to profess a re­
ligion, had in fact handed them over to another power or author­
ity to prevent them from exercising the fullest liberty to depart 
from such profession of faith as and when and under such cir­
cumstances as they might, or any one or more of them might, 
desire and so far as they might desire?

Yet, in the last analysis the claim made is of a right in some 
one to deprive descendants of these people, or others coming, 
no matter whence, into Quebec, who have been baptized by the 
authority of the Roman Catholic Church here or abroad, of the 
liberty to intermarry unless in conformity with the rites of 
that church. Surely that is a claim of dominion which savours 
not of liberty.

Mr. Mignault answers by an appeal to the general principle 
relative to the rights of the conquered, as is usually conceded, 
to enjoy until changed the old law of property and civil rights, 
and to the effect of the Quebec Act passed in 1774. I will first 
examine the general principle and such facts as we have to apply 
it and then return to the consideration of that Act.

The Master of the Rolls, Sir William Grant, in The Attornnj- 
General v. Stewart, 2 Mer. 143, at p. 160, is reported as citing, 
apparently with approval, a passage from Blackstone, vol. 1. 
page 100.

Lord Mansfield, in the case of Campbell v. Hall, Lofft’s Re­
ports 655, 1 Cowper 205 (Lofft’s report being preferable, by 
reason of the arguments in the case given therein, to the report 
by Cowper), lays down the law broadly

that the law* of a conquered country, continue in force until they are 
altered by the conqueror, 

and again :—
Neither has it hitherto been controverted that the King might change 
part or the whole of the law or political form of government of a 
conquered nation.



6 D L R. ] In re Marriage Laws. 729

In 2 Peere Williams Reports, page 75 (A.I). 1722), is a note 
of an anonymous cast* wherein tin* Master of the Rolls said it 
was determined by the Lords of the Privy Council, upon an 
appeal to the King in Council, from the foreign plantations, 
amongst other things, as follows :—

2ndly. Where the King of England conquers a country, it is a 
different consideration ; for there the conqueror, by saving the lives of 
the people conquered, gains a right and property in such people ; in 
consequence of which he may impose upon them what laws he pleases. 
But,

3rdly. Until such laws given by the conquering prince, the laws 
and customs of the conquered country shall hold place ; unless where 
these are contrary to our religion, or enact anything that is malum 
in sc or are silent; for in all such cases the laws of the conquering 
country shall prevail.

This last form of expression of the opinion of the time com­
mends itself as the most compatible with reason on the subject 
now in hand. Lord Mansfield had not to deal specifically with 
the question of religion.

Though in that tolerant spirit, which he had, he incidentally 
rebukes Coke’s intolerance toward conquered infidels, he did 
not quarrel with the definitions 1 have quoted, which were lie- 
fore him.

As regards religion, the law of the conquered country here 
in question was not silent, but, as I conceive it, absolutely re­
pugnant to the rights of the conquerors or those they invited 
there.

Surely, at least that part of the laws of a conquered nation 
which had been directly aimed at those professing the faith of 
the conquerors, could not be held to prevail, for an instant, over 
the conquering people.

Such incompatibility as existed between the respective laws 
of France and of England at the time in question, in relation to 
religion and marriage, rendered, I submit, the continuation of 
the law of the former, as applicable to any but those voluntarily 
conforming thereto, an impossibility in a free country. It was 
quite compatible with reason and a proper spirit of toleration 
to deal with the question as it was dealt with in the Treaty of 
Paris. The doing so could not imply that the disabling and 
penal laws of France bearing upon Protestants or others not 
professing the Roman Catholic religion must continue to oper­
ate in Quebec or only be held partially abrogated.

The remarkable development of eighteenth century freedom 
of thought in both countries might indicate an Indifference.

Unfortunately, whatever spirit of toleration was then in fact 
abroad the laws of each of these countries at that time were 
essentially repugnant to each other's state religion and despite 
the influence of learning, literature and philosophy, such laws
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were maintained. From this condition of things, how can wo 
infer the recognition of the marriage laws of France as being 
predominant?

The acts of the conqueror emphasize the contrary thereof. 
The Royal Proclamation of October 7th, 1763, foreshadowed
a council ami assembly of representatives of the people to mak<> 
law» ... . for the peace, welfare and good government, as 
near as may Ik1 agreeable to the laws of England .... and 
in the meantime, and until such assemblies can lie called as afore 
said, all persons inhabiting in or resorting to our said colonies may 
confide in our Royal protection for the enjoyment of the benefit of 
the laws of our realm of England.
In the joint appendix submitted to us, the late Sir John 

Macdonald in his opinion relative to the power to issue marriage 
licenses, sets forth the following facts:—

Express power to issue marriage licenses seems to have been 
given in every commission of every Governor-General of Canada, 
or in the instructions accompanying such commission.

In the instructions addressed to the Hon. James Murray, a* 
Captain General and Governor-in-Chief of the Province of Quebec, 
dated 7th December, 1763 (the first Governor after the conquest), 
it is provided in the 37th paragraph, as follows:—

“And to the end that the exclusive jurisdiction of the Lord Bishop 
of London may take place in our province, under your Government, 
ns far as conveniently may be, we do think fit that you do give all 
countenance and encouragement to my exercise of the same, excepting 
only the collating to benefices, granting licenses for marriage and 
probate of wills, which we have reserved to our Governor and our 
Commander in Chief of our said province for the time being.”

All subsequent commissions or instructioas seem to contain the 
same power.
If these sets of Ilia Majesty with whom, on the high author­

ity I have referred to, rested the power to modify the law, do 
not under the circumstances 1 have adverted to demonstrate 
sufficiently that the law of France in regard to marriage was 
thereby displaced, save what the treaty bound him to observe, 
I am at a loss to know what would.

We cannot forget in this regard the Royal Supremacy Act, 
which, if anything were needed, would supply the kingly 
authority and impliedly create a duty which presumably was 
observed.

The French law, so far as capacity for marriage or pro- 
vision for its celebration is concerned, had thus been abrogated 
save so far as the liberty assured by the treaty to those profess­
ing the Roman Catholic faith.

The Quebec Act of 1774 set aside as of and from the 1st of 
May, 1775, the Roval Proclamation, the commission and ordi­
nances made thereunder, ns inapplicable under the circum­
stances, but by its terms “for the time being" clearly implied 
them as valid until said last date.
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Then the following sections of said Act define the religious 
situation thereafter:—

5. And for the more perfect security and ease of the minds of 
the inhabitants of the an id province, it is hereby declared that llis 
Majesty’s subjects professing the religion of the Church of Rome 
of and in the said Province of Queliee, may have, hold and enjoy the 
free exercise of the religion of the Church of Rome, subject to the 
King's supremacy, declared and established by an Act made in the 
first year of the reign of Queen Elizabeth, over all the dominions 
and countries which then did, or thereafter should, belong to the 
Imperial Crown of this realm; and that the clergy of the said 
church may hold, receive and enjoy their accustomed dues and 
rights with respect to such persons only as shall profess the said 
religion.

0. Provided, nevertheless, that it shall be lawful for His Majesty, 
his heirs or successors, to make such provisions out of the rest of 
the said accustomed dues and rights, for the encouragement of the 
Protestant religion, and for the maintenance and support of n Pro­
testant clergy within the said province, as lie or they shall from 
time to time think necessary or expedient.

Section 8 enacted that all llis Majesty’s Canadian subjects, 
the religious orders and communities only excepted, might

also hold and enjoy their property and possessions, together with 
all customs and usages relative thereto, and all others their civil 
rights in as large and ample a manner as if said proclamation . . 
had not l»een made, and as may consist with their allegiance to 
His Majesty . . . and that in all matters of controversy relative 
to property and civil rights, resort should be had to the laws of 
Canada as the rule for the decision of the same until
varied.

Ordinances touching religion, etc., were not to be in force 
without His Majesty’s approbation, and nothing in the said 
Act was to prevent llis Majesty and his successors from consti­
tuting courts of criminal, civil or ecclesiastical jurisdiction.

The “customs and usages” preserved to the people in section 
eight are relative only to their property.

The Royal supremacy is reserved and the clergy of the 
Roman Catholic Church are confirmed in their accustomed dues 
and rights “with respect to such persons only ns shall profess 
the said religion.”

The Protestant religion is to be encouraged and the main­
tenance of a Protestant clergy is provided for.

I fail to understand how, in face of all this, there could ever 
have been anything implied that would restrict the personal 
liberty of any one either baptized by the rites of the Roman 
Catholic religion or even professing same, from being married 
by any legally constituted authority.

In the treaty it was liberty for those “professing the worship 
of their religion” that was agreed to.
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In sweeping aside the proclamation, etc., it is also clearly 
expressed that “subjects professing the religion of the Church 
of Rome” may enjoy the free exercise of their religion. Nobody 
concerned themselves with those who had merely been " ted
and later chose to resort elsewhere for marriage. IIow can 
such people he said to be professing the religion of the Church 
of Rome f IIow can they he heard to set up such a pretension 
to invalidate their own deliberate act?

The statement above as to the instructions given the Govern­
ment of Canada relative to marriage licenses shews that tin- 
rights at least of the clergy of the Church of England, author­
ized by the Crown in regard to marriages, never were suspended ; 
and the facts shew were continuously asserted.

Indeed, may it not be said that a legal duty rested upon 
them to officiate as witnesses and otherwise so far as necessary 
to render a proposed marriage valid for those asking it. no 
matter of what faith?

In Davies x. Mack (1841 ), 1 Q.B. 1)00, Denman, C.J., assumes 
such full right and duty.

The statute of 32 Henry VIII. eh. 38, sec. 2, cited therein 
says in parenthesis, after referring to marriages of lawful per­
sons (“as by this Act we declare all persons to be lawful that 
be not prohibited by God’s law to marry”).

This Act, though repealed as to pre-contracts, is said by 
some one to stand so far as its declarations relate to other 
matters.

Others than the clergy of the Roman Catholic Church, im­
pliedly authorized by the terms of the treaty, and of the Church 
of England, authorized by what I have referred to, might re­
quire express authority to solemnize marriages, and such author­
ity was given from time to time in a great many instances.

In 1705, an Act, 35 Geo. III. ch. 4 (L.C.), was passed im­
posing upon the clergy the duty of keeping registers of bap­
tisms, marriages and burials. This applied equally to the 
Roman Catholic priest in charge of a parish and to the Pro­
testant clergy doing the parochial or clerical duty of or for a 
parish or Protestant church or congregation, and revoked an 
ordinance of April, 1667, of the French King, and a declaration 
of the 9th April, 1736, of another French King, so far as re­
lates to the registers there in question only.

A uniform system of such registrations and the enforcement 
thereof upon the clergy in question, thus constituted them all 
public officers, and, if it was not done before, there!, cut the 
connection in that regard, between the old law and the Roman 
Catholic clergy.

It easts no doubt on the right or duty of the Anglican elergv 
to perform marriage, but rather recognizes it.

4
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From this time till the consolidation of the Lower Canada 
statutes in I860, there were a number of Acts varying in form 
enabling various Protestant and other churches, or those in 
charge, to keep the like registers.

In relation to some of those as well as justices of the peace 
who had performed marriages there were confirmatory Acts 
passed.

Then, later, as to the Church of Scotland ministers, an Act 
for removing doubts, 7 Geo. IV. eh. 2 (L.C.), was passed. It 
not only was confirmatory of past ceremonies, but empowered 
as to the future as follows :—

That nil marriages wlrch have heretofore been or shull hereafter 
be celebrated hv ministers or clergymen of, or in communion with 
the Church of Scotland, have been ami shall he held to be legal and 
valid to all intents and pur|»oses whatsoever, anything in the said 
Acta or in any other Act to the contrary notwithstanding.

Another church, later, gets an Act enabling its minister or 
his successor to obtain and keep registers which when kept 

shall have the same effect ns if it had Iteen kept by any minister 
in this province of the Established Church of England or Scotland.

As to the Church of England, its clergy were not, since 
long before the conquest of Quebec, by law restricted from 
marrying any persons of any creed otherwise eligible to be 
married. The Lord Hardwicke Act never extended beyond 
England and Wales except so far as introduced by local legis­
lation. The parallel claimed between that Act and the Quebec 
Code and its relation to the Homan Catholic church there fails 
sadly. Under the former any one hut Jews or Quakers could 
get married, but under the latter none can, in that church, 
save those in actual communion with the church.

And the Church of Scotland had by the Act just quoted such 
comprehensive powers conferred upon its ministers or clergy­
men that I cannot see any restriction therein or reason for im­
plying any.

Although some of the other enabling Acts arc not in as 
express language as the latter, and the power to marry rests 
on the implication of the enactment enabling the ministers to 
keep registers, yet I see no restriction in the language used 
implying that they cannot register therein marriages of Homan 
Catholics who choose to apply therefor.

'I'he question submitted does not impose upon us the inter­
pretation of all these Acts.

If any doubt existed before the consolidation of the statutes 
it, seems to have been thereby removed to a very large extent. 

And then article 120 of the Code is as follows:—
1-0. All priest*, rectors ministers nail either officers authorized 

by law to keep registers of acts of civil status, are competent to 
solemnize marriage.

CAN.
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solemnize ft marriage to which any impediment exista according to 
the doctrine and belief of his religion, and the discipline of the 
church to which he belongs.

Marriage
The authority to keep registers is made the basis of action, 

yet the conscience of him applied to is properly spared from the 
discharge of a duty which the doctrine or belief of his religion

Idlngton, J. or discipline of his church forbids. The language used dispels 
all doubt.

I have carefully considered the many suggestions and argu­
ments put forward to cut down this express language, which to 
my mind is as clear as it is enlightened, but I find no warrant 
for cutting it down.

So far from the historical argument helping to do so, it 
seems to effectually destroy any of the pretensions for reading 
into the Code what is not there.

It would be rather anomalous to find the Parliament of Old 
Canada sanction, either in the Consolidated Statutes of Lower 
Canada or the Code, amendments that would cut down the 
privileges that the liberality of Lower Canada had extended to 
the Anglican and Presbyterian churches and probably others.

Nor do I think article 127 furnishes ground for doubt.
1 may observe that Mr. Mignault’s argument that the statutes 

enabling Protestant clergymen to marry are confined in th-ir 
operation to marriages between those belonging to the same 
faith or form of religion as the clergymen so enabled and per­
forming the marriage ceremony, must if well founded lead to 
remarkable and, 1 venture to think, undesirable results. If it 
is eorreet, then an Anglican cannot he married in Quebec to a 
Presbyterian woman or via. versa: and so on through the whole 
list of those other churches of which the ministers or clergy 
are enabled to perform the ceremony.

The language of those Acts does not, in my opinion, save 
possibly in the case of the Jews and Quakers, warrant any such 
contention.

Indeed, if correct, what authority would a Roman Catholic 
priest have to solemnize marriage between a Catholic and a 
Protestant? It is no answer to say that by the rules of the 
Roman Catholic Church a dispensation can he had from the 
church authorities permitting such marriage. The Code, which 
is the law for all, treats all alike and is the basis of action and 
limit of authority for each and all.

The Roman Clitholie Church may forbid its priests to 
solemnize marriage in such eases unless in the ease of a proper 
dispensation. That is its right which no one can complain of, 
but when it so directs and grants a dispensation it does not 
thereby add to the statutory authority.

Counsel did not argue against the possibility of the marriage
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of a Catholic and Protestant under the law of Quebec and the 
sub-question (b) of the second question was not argued.

Not only does the Code fail to make any distinction between 
the powers given each of those authorized to keep registers save 
in the details leading up to the actual solemnization, but also 
the declaratory statute of the 14 & 15 Viet. (1851) eh. 175 
(Canada), was evidently designed to put an end to discrimina­
tion or preference.

As to these disturbing suggestions and their hearing on past 
marriages, 1 may refer to the case of Cattcrall v. Swat man, 
1 Rob. Ec. It. 304, at pp. 317 and 320. Dr. Lushington held that 
as the Act there in question, being a New South Wales Act, 
much like many of the Acts of Quebec, did not expressly declare 
a marriage supposed to have taken place under the Act yet 
not attended with all the formalities prescribed in the Act, null 
or to be null by reason of such omissions, it could not be held 
null. Sec also Cattcrall v. (.'attirait, 1 Rob. Ec. R. 580.

1 have no hesitation in answering the second question in 
both its sub-divisions in the negative.

Before proceeding to dispose of the first and third questions 
which I propose treating together as the answers must in the 
main lie founded on the same reasons, I desire to call attention 
to the nature of the hill submitted. Its brevity may he com­
mendable, but thereby blending too many things in one sen­
tence is very confusing. If a marriage ceremony, as it assumes, 
has been “duly performed according to such laws” as it refers 
to, does it need ratification? Again is the “duly performed” 
referred to in that phrase to he taken as relating only to the 
validity of the ceremony itself, notwithstanding the differenees 
in religion, etc.? Or is it intended to cure any and every want 
of capacity in the parties? And is it intended to prevent any 
questions lieing raised anent any impediment that may have 
existed and which, according to the law of the place where the 
marriage took place, may have rendered the marriage null or 
voidable, although the ceremony itself may have been perfect 
so far as mere form is concerned ?

Again the retrospective part of the bill might from some 
points of view lie well maintained; yet the prospective feature 
of it be quite untenable, and vice versa.

The legislative validating of marriages which have been 
calhsl in question for want of authority in the officer who had 
performed the ceremony or made the record thereof where 
ceremony was not required, or for the non-compliance with other 
details required by law in relation to marriage, has many pre­
cedents.

We have examples before us in the Joint Appendix filed 
herein containing the Acts of 44 fleo. III. (1804), eh. 2 (Lower

Marri vqk
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CAN. Canada), and 1 Geo. IV. (1821), eh. 19 (Lower Canada). Each
g c of these avoids some of the objectionable things in this bill.
1912 If there are other existing marriages liable to be called in
----  question for similar wants of form or by reason of any im-

Mauuok Pediment, it may tie that Parliament, having assigned to it the
Laws. exclusive jurisdiction over the subject of marriage, has juris-

idinfton j diction to declare such marriages good or to be held good. In
that sense, part of the bill may be well founded.

There are, however, cogent reasons leading to the conclusion 
that in order to satisfactorily remedy such a state of things in 
Canada, concurrent legislation on the part of Parliament and 
of the local Legislature would be the safer plan.

When a question was raised of cutting down the old number 
necessary to constitute a grand jury, such a course was adopted 
and some corporations or corporate powers are founded on con­
current legislation.

I may point out further that the bill as framed extends to 
foreign marriages as well as those which may be supposed to 
have taken place in Canada. Is it competent for Parliament or 
for it and a Legislature combined thus to interfere,

It has been pointed out that the enabling Acts dealing with 
Jews and Quakers respectively, seem confined to cases of parties 
of tiie same faith as the officiating officer performing the marri­
age ceremony. In such case, clearly the concluding part of the 
first clause of this bill would hardly lie a proper exercise of the 
power of Parliament unless by way of concurrent legislation 
such as I have suggested.

The second clause of the bill deals with the rights and duties 
of the married parties and of their children, the issue of such 
marriages, in a very sweeping manner. For aught we know, 
many cases may exist where all the questions involved have 
been tried out in a competent court and adjudicated upon long 
ago.

The provincial Legislature, it has been said, may take one 
man’s property and give it to another, but Parliament cannot 
do this except in some way incidental to its execution of a power 
exclusively assigned to it.

Does not this second clause go too far!
I cannot, therefore, answer this question by a simple yes or 

no; nor can I segregate as sub-section (6) suggests, the good 
from the bad. The bill, if passed ns it stands, might operate in 
the North-West Territories, of which nothing was said in the 
argument.

I can only answer by indicating what in my opinion are the 
limits of the power of Parliament in this regard and leave it 
for those concerned to decide if any part of this bill falls within



6 D.L.R.J In re Marriaue Laws.

Marriage

Idliigl.m, J.

The important question raised in argument and by these 
questions is that of the relative powers given Parliament and the 
provincial legislatures respecting marriage, the former being 
assigned the exclusive legislative authority over “marriage and 
divorce” and the latter over “the solemnization of marriage.”

It seems to me that in order to appreciate clearly the relation 
of these powers, we must assume, for argument’s sake, the 
Dominion to have exercised all its powers and enacted a Code 
relative to all the substantial questions involved in marriage 
and divorce, and then ask ourselves what is in such case implied 
in the words “solemnization of marriage.” Can anything be 
done, in way of solemnization, after due compliance with every­
thing required or possible to be required, when the former 
power has been exhausted, to add to the legal strength of the 
tie thereby formed or change the nature of the obligations there­
by incurred or the consequences to flow therefrom!

If we found such apparently conflicting powers in any 
other instrument, how should we interpret them!

At once we should seek for the plain ordinary meaning of 
tlie terms “marriage” and “the solemnization of marriage.”

If we turn to the Century Dictionary, we find marriage de­
fined, 1st, “the legal union of a man with a woman for life,” 
etc. 2ndly. “The formal declaration or contract by which act 
a man and a woman join in wedlock.” 3rdly. “The celebration 
of a marriage, a wedding.” And again, “civil marriage, a 
marriage ceremony conducted by officers of the state, as dis­
tinguished from one solemnized by a clergyman.”

If wc turn to Murray, we find, amongst others, this definition, 
“Entrance into wedlock; the action or an act of marrying; the 
ceremony or procedure by which two persons are made husband 
and wife.” And if we turn to the “Century” again for the 
meaning of “solemnization” we find that defined as “The Act 
of solemnizing; celebration.” If we turn to the Imperial Dic­
tionary “solemnization” is thus defined:—

The art of solemnizing; celebration. Soon after followed the
solemnization of the marriage. Bacon.
The title of 4 Qeo. IV. ch. 76, has been referred to as justi­

fying the giving of an extended meaning to the term “solemniza­
tion of "marriage.”

The Century Dictionary refers me to the Book of Common 
Prayer and quotes therefrom: “The day and time appointed 
for solemnization of matrimony.”

The second section of said 4 Geo. IV. ch. 76, in terms re­
quires the publication of banns for three Sundays preceding 
“the solemnization of marriage.” When banns are replaced by 
license the latter, ns well as the former, I submit, do not neces­
sarily form a part of “the solemnization.” It was quite ap-

—
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propriate in a plenary parliament to call such an Act one for 
solemnization of marriages. It is quite a different thing, when 
powers are or may he as here divided, to use the name of an 
Act to supplement the dictionary.

I submit IiOrd Ilardwicke’s Act also in its recital distin­
guishes clearly the publication of banns from the solemnization 
of matrimony.

If we look at any passages incidentally discussing these 
questions, we find solemnization refers invarahly to the cere- 
mony. And one of the best illustrations is, accidentally as it 
were, supplied by Pollock and Maitland in their chapter on 
marriage in the history of English law. At foot of page :t77. 
in vol. 2, a case in itself well worth considering is referred to 
and ends thus: “They preferred the unsolemnized to the solemn­
ized marriage.’' In the chapter on Marriage Laws of Scotland, 
in Eversley on Domestic Relations will be found examples of 
how other notices may be substituted for banns and the hitter 
may he used in Scotland for a marriage to take place in Eng­
land.

If we found a party given, for valuable consideration, the 
comprehensive power, possession or property, indeed the whole, 
determined to use it and to another assigned the mere right to 
define the form of asserting such right, of which then- wen- 
many modes known, and the latter refused to apply either of 
those that could he satisfactorily used in the exercise of the 
substantial power, what would we be apt to hold in such ease! 
Would we interpret the instrument so that the power and indeed 
the purpose thereof would be defeated? Or would we so hold 
that he attempting to defeat the whole purpose or convert it 
into something else should succeed?

However that may In-, this is not an ordinary instrument. 
It is hut the outline of what was meant to found and form tin- 
government for, a great state. And as I have heretofore said, 
we must in the interpretation of its terms ami construction of it 
ns a whole, view it if we can as statesmen should, even if we he 
not such. We must summon to our aid history and especially 
constitutional history, and some knowledge of the social struc­
ture if we would understand aright how to harmonize the vari 
oils parts when apparently conflicting, and as here by the literal 
meaning of the terms, even in actual conflict.

“Marriage and divorce” literally cover the whole field and 
leave nothing for tin- words “solemnization of marriage."

We know that those engaged in the formation of this frame 
of government had first assigned the whole field to the Dom­
inion Parliament, and as an historical fact that the power 
assigned to the provincial Legislatures as it stands was the re­
sult of representation made by those having a care for religion.
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We know also ns a r of history that marriage amongst the 
Homans, it is said even from the time of the twelve tables, 
might he the result of consent merely, though concurrently 
therewith for centuries, forms of solemnization were almost uni­
versally adopted, and as the use thereof died away mere con­
sent became almost universally, for centuries, the common mode 
of constituting marriage; that hv degrees as the Christian re­
ligion gained the ascendancy and its bishops greater control, 
the sanction of the Christian Church's solemnities was advo­
cated, and in many places added by law or practice in various 
ways ; yet that, outside of England, consensual marriage pre­
vailed over western Europe till the Council of Trent, and there­
after its decrees prevailed directly in some places, indirectly in 
others, until in modern times men’s views so < »d that in 
France and elsewhere the law treated the matter in an entirely 
different way by substituting the civil officer as the witness and 
his records as the means of perpetuating the necessary legal 
evidence of that upon which so much depends.

It is common knowledge that this did not and does not satisfy 
the hearts and minds of vast numbers of people of Roman 
Catholic and Protestant churches. Even, of those who care 
little for the usual religious ordinances, many think the solemni­
ties of a church marriage, or marriage liv a clergyman, even if 
not in a church, tend to add to the strength of the bond of 
union by the greater sanctity of the occasion and a degree of 
sentiment that the coldness of a magistrate’s office is destitute of.

The wise men having in charge the formation of our Con­
federation, tried to satisfy this respectable feeling by inserting 
the power given the Legislatures relative to the solemnization 
of marriage. It fitted in with the past and no jar was given to 
the state or to the feelings of any one.

Rut after all, what does it amount to in law? The sub­
stantial part of the whole field or subject-matter was assigned 
to the Dominion. And, before going further, let us examine 
the language so assigning it in section 91 of the British North 
America Act.

Parliament is
to make law* for the peace, order amt g»*«>d government of Canada, 
in relation to all matter* not coming within the clashes of subject* 
by thin Art a**igned exclusively to the legislature* of the province*; 
... it in hereby declared that (notwith*tnnding anything in this 
Act) the exclusive legislative authority of the Parliament of Can­
ada extend* to all matter* coming within the rla**c* of subject* 
next hereinafter enumerated.
Could language more comprehensive lie used to give efficiency 

to the power over the subjects of “marriage and divorce” which 
arc amongst those so enumerated ? And when heed is given to 
the words “notwithstanding anything in this Act” can there Is*
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any doubt that, if a provincial Legislature either refused or 
failed to furnish adequate means of solemnizing any marriage 
between those Parliament had declared capable of marriage, and 
of whom in such case it had declared that by their consent they 
were to be held as married to all intents and purposes, they 
must be in law by virtue thereof held to be married? Can there 
be any doubt in such a ease that Parliament would be the only 
power which could, by direct enactment or by decree of any 
divorce Court it had constituted, dissolve such a union as might 
have been formed by virtue of such legislation? Or can there 
be any doubt of the competency of Parliament to invoke its ex­
clusive power over the criminal law and to declare that any one 
so married should on marrying during the life of the other 
party thereto, unless the tie were dissolved by Parliament or by 
a divorce Court of its creation, be guilty of bigamy? Or can 
there be any doubt that all the laws that Parliament has enacted 
or may enact relative to the crime of failing to support a wife 
or child, would be applicable in such a case?

The word “marriage” is not, as I conceive its use in this 
Act, to be interpreted as only such form of marriage as the laws 
of England had deemed marriage, or part of this country at the 
time of Confederation had deemed such.

It is to be taken for the measuring of the power, in the 
widest sense that the word can have a meaning in any civilized 
country, including, for example, the widest sense in which any 
one of the Court engaged in resolving the case of The Quern v. 
Millis, 10 Cl. & F. 534, would have held it to mean; or. for 
example, in the sense that so long prevailed over Western Fur- 
ope and up to recent years in Scotland; in short, consensual 
marriage of any kind.

In Beamish v. Beamish, 9 II.L. Cas. 274, it was suggested, 
at page 353, that the ruling in The Quern v. Millis, 10 Cl. X F. 
534, had not been held to extend to the colonics and is supposed 
to be left open. And sec the ease of McLean v. Cristal!, Perry 
Oriental Cases, 75, there cited, but not in our library. No 
argument was made here, expressly on that point. It may lx? 
open to argue that such holding as in the Millis Case, 10 Cl & F. 
534, is not, and that the holding by Sir William Scott in 
Dalrymple v. Dalrymple, 2 Ilagg. Cons. R. 54, is a law in Can­
ada unless where declared otherwise. See also Litjhthodu v. 
West et al. (1902), 87 L.T. 138, at p. 141. Parliament in such 
east» may not need to regard solemnization as necessary to rou­
st itute marriage. It is, however, not necessary to, ami, in ab­
sence of argument directed thereto, I cannot press that point 
further than suggestion.

Even if the Millis Case, 10 Cl. & F. 534, is law here, it would, 
I conceive, be quite competent for Parliament to enact accord-
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ing to the exigences of each ease. It might either enact that a CAN- 
consensual marriage, as indicated above, of such persons as it g c
declared eligible, sliould he held valid, in cases of the default 1912
of the legislature of any province to provide for all those therein -----
found eligible to intermarry, such suitable mode or modes of \j\mbiaos 
solemnization of marriage as would adequately enable them to Laws. 
be married; and it might also alternatively enact that such per- _
sons so consenting, pursuant to its authority, should be held to 
he married, upon their conformity with any one of such exist­
ing forms of solemnization of marriage as a local legislature 
might have, by any competent Act required, or might thereafter 
so require, or by such mode of civil marriage as it might 
provide.

It might also, if necessary, provide for cases of intermarriage 
in the cases of parties domiciled in different provinces.

On this head of the conditional legislation by Parliament, 
see the case of The Attorney-General for Ontario v. The At­
torney-General for the Dominion, 1180(11 A.(\ 348, and especi­
ally at 3fi9, and Cooley on Constitutional Limitations, pp. 104 
and 105, and notes thereto. I see strong arguments against the 
assumption by Parliament of dispensing with local forms of 
solemnization so long as reasonably provided within what I have 
no doubt was the original purpose.

There is not. 1 conceive, any difficulty in working out har­
moniously the seemingly conflicting provisions so that the pur­
pose thereof, to which I have adverted above, may meet the 
views and proper feelings of all, so long ns the aspirations of 
free men are respected and not sought to be controlled by some 
power or authority free people are entitled to disregard.

1 am not implying that there must of necessity be either in 
Parliament conditional legislation or concurrent legislation 
therein and in the legislatures. For I have no doubt that in 
the case of a conflict between the two powers, brought about by 
any legislature engrafting upon its form of solemnization some­
thing in the nature of an impediment or right to dissolve the 
tie of marriage believed by those concerned to have been con­
stituted, that the power of Parliament should be held to he 
paramount on this subject of the complete constitution of the 
legal status of husband and wife.

To hold otherwise, would lie to give to the power naming a 
mere form, the power to swallow up the substantial power given 
over the whole field. Indeed, that was the attitude in argument 
to such an extent that it seemed to he thought that to give it 
validity marriage must have a provincial form observed and 
that if the legislature of a province saw fit to attach any such 
condition ns it chose to any form of solemnization it provided it 
could thereby debar those refusing to comply therewith, from
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CAN. marrying even if such conformity involved the impossible thing 
s of a man honestly professing a faith he had not. It is idle to
1912 say that case has not arisen, for it is the very case that elahor
—— ate argument in effect says has arisen ; indeed, is the root of I lie

M.Irkia<;k whole matter in controversy.
Laws. 1 need not dwell upon the desirability of precautions being

idington j taken against secret marriages or the case of those under par­
ental or other guardianship committing youthful folly. I need 
not elaborate the question of clandestinity. But when we find 
clandestinity has been given a definition which implies that 
those once baptized in a certain church must conform to the 
marriage ceremony of that church and all the regulations there­
of. as conditions to lie observed preceding the ceremony, or re­
main unmarried, or if marrying elsewhere, that then such mar­
riage carries in it by virtue of clandestinity an impediment 
invalidating it, I submit that is ultra vires any provincial legis­
lature to enact.

1 am glad to say I have found that Quebec never did legis­
late in any such way or attempt any such things.

But the claim has been made and seems to have been main­
tained in some cases. Whatever may be the law as to these 
cases under past legislation, they can be no longer valid once 
Parliament takes possession of the field assigned to it by the 
British North America Act, respecting marriage and divorce.

Once it has exhaustively dealt with the power assigned to 
it, then it will be clearly incompetent for any local legislature 
to do more than provide for or require submission to such mode 
of solemnization, as it sees fit. These modes cannot properly 
impose any religious test which honest men and women cannot 
accede to, nor enact any such impediment to marriage, if Par­
liament see fit to declare otherwise.

It might as well enact that the solemnization forms it pre­
scribed were only to apply or be available in the case of a 
black-haired man marrying with a fair-haired woman, or a 
fair-haired man with a black-haired maiden.

Another view is presented for which much can be said. It 
is this, that while Parliament has the plenary power which the 
language of the Act is capable of, and it may be held must 
mean ; yet it may be well within the power of the Legislature to 
enact any reasonable mode of solemnization to be observed be­
fore the consummation of the marriage and add for default 
thereof such reasonable sanction in the way of penalties as may 
be calculated to induce the due observance thereof.

Thus effect is given to all the language used and probably 
the full effect intended.

It has been assumed such legislative power over solemniza­
tion implies of necessity control of all marriage licenses and,
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indeed, nil llmt precedes and leads to tlie soleiimization. 1 
cannot agree in this. 1 think it is quite competent for Parlia­
ment to provide and insist upon a Dominion license for such 
eases as it enables a solemnization to he provided for by a pro­
vincial Legislature, or such other cases as it may constitute a 
marriage by way of a marriage by consent; not only the idle 
form that the license has too often become, but one designed to 
secure compliance with such set of rules for determining ami 
declaring who, in the judgment of Parliament, can marry, and 
who must not. Parliament alone has the power to determine 
all questions relevant thereto, and can debar any provincial 
license from having any effect unless and until the conditions 
precedent which Parliament has enacted have been found to 
have been satisfied or complied with.

Once these Parliamentary conditions have been fulfilled, 
the province can impose no prohibitive barrier under pretext of 
providing for solemnization. I do not say that a license re­
quired by a province merely as a preliminary to solemnization, 
would be, as, of course, ultra vires a provincial Legislature. I 
need not follow that subject further. I desire only to indicate 
wherein the assumption heretofore made relative to the ques­
tion of marriage license as necessarily part of the “solemniza­
tion of marriage” within the British North America Act leads 
to error, indeed is, I submit, a misconception involving or re­
sulting from confusion of thought.

In itself, I see nothing of material consequence. I do see, 
however, that a sanction is sought therein for what seems un­
warranted ground taken to give a vitality to the doctrine of 
chmdestinity and thereby constitute it a matter of undue im­
portance and, indeed, an impediment.

By using in argument the accidental application thereof in 
the Code, counsel seemed to think it might by this means be 
imported into the interpretation to be given the Act 1 am now 
dealing with. We must, if we would clearly apprehend these 
provisions of the British North America Act, lay aside the Code 
for a moment.

I think no foundation should be laid by an extension of the 
minor one of the supposed conflicting claims to create future 
mischief or make a source of grievance where none should exist. 
The utmost publicity can be secured by either Parliament or 
legislature without the local legislature or those resting on its 
authority creating an impediment and constituting a divorce 
Court to try the question of that impediment.

It seems to me all such things as impediments of any kind 
and consequence thereof including the judicial power to pass 
thereon must rest in and be dealt with by the power of Parlia­
ment. A clear perception being had of what solemnization of
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marriage means, and I think it means no more, no less, than it 
really is, and the rest is clear and the respective spheres of 
legislative action are then made clear.

If the bill in question were made to cover the whole ground 
I have indicated as within the power of Parliament, it would 
assuredly enable people, so long as otherwise eligible, to marry 
though now possibly by local legal conditions unable to do su. 
It could be made thereby clear that, notwithstanding any dif­
ferences in the religious faith of those so marrying and without 
regard to the religion of the person performing the ceremony 
they must be held as married.

If the bill in question, as it stands, can be read in any of its 
parts so as to fall within this power which I have indicated 
Parliament possesses then such part may be held competent 
for Parliament to enact.

I need not repeat my difficulties in the way of finding such 
part.

I assume, however, from the whole submission of the ques­
tions before us, that the root of the trouble is to be found in 
the religion of the parties to be married and the religion of the 
officer who may be appointed to perform a marriage ceremony 
differing from those to be married.

I have no hesitation in answering that Parliament can so 
effectively deal with the matter that there can be no difficulty 
in Roman Catholics marrying each other or a Roman Catholic 
and a Protestant marrying each other without resorting to a 
priest of the Roman Catholic church, appointed by it for the 
purposes of the marriage service or ceremony, to perform the 
ceremony of marriage ; and hence can remove or dispense with 
any condition of things, by reason of religion, that may he now 
supposed in law to debar such marriages. It cannot, however, 
impose on the clergy of that or of any other church against the 
will of the church the duty of performing such ceremony.

I apprehend that this answers substantially what questions 
one and two are in truth aimed at.

I have already indicated how 1 think the retrospective part 
of the bill should be dealt with. I may add that in the judg­
ment in The Attorney-General for Ontario v. The Attorney-Gi li­
erai for the Dominion, [1896] A.C. 848, at p. 366, it is stated 
by Lord Watson that the. Dominion Parliament’s enactments, 
so far as within its competency, must override provincial legis­
lation, but that Parliament has no authority conferred upon it 
to repeal directly any provincial statute; and that can only be 
effected by a repugnancy between its provisions and the emivt- 
ments of the Dominion.

On this principle the Court pronounced therein against the 
authority of Parliament to repeal, by the Canada Temperance
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Act of 1886, the old Provincial Act of 1864, and proceeded to 
lay down in express terms the limits of authority in this regard 
as follows :—

It appears to their Lordships, that neither the Parliament of
Canada nor the provincial Legislatures have authority to repeal
statutes which they could not directly enact.

1 am not clear that this part of the bill does not infringe in 
principle on what is thus laid down, and must be observed in 
legislating.

1 have assumed that though question three is put alterna­
tively I am not entitled to take it for granted that my personal 
view as to question two will ultimately prevail. Until it does, 
I presume I am expected to answer the third question and have 
accordingly done so.

1 may lie permitted to point out that the condition of the 
law as existent in any province in relation to these questions of 
marriage and divorce continues until changed by competent 
authority. But it has never, since the British North America 
Act came in force, been competent for any local legislature to 
change any of these things falling within the subject matter of 
marriage and divorce.

I may also be permitted to point out that divorce in said 
Act means and must cover every matter of substance or form 
that the word implies and is not, in my humble opinion, to be 
confined to the ordinary divorce bills passed by Parliament.

As to the objections strongly pressed by counsel for Quebec 
that we should not answer the second question, I may observe 
that incidentally to dealing with the like questions in a recent 
reference I assumed that private rights might be touched and 
urged all I could in the same direction as counsel do now argue 
as ground of refusal to answer. The Judicial Committee’s 
judgment indicates such objections were hardly worthy of 
notice. If I understand their Lordships aright, the statute cre­
ates this Court pro tanto an advisory hoard. They suggest the 
answers need not bind. But, 1 respectfully submit, we and the 
other colonial Courts have been told more than once that their 
Lordships’ judgments hind us at least and we follow them. 
Hence their judgment in this case must bind ns and all colonial 
Courts, notwithstanding the large powers of self government, 
the judgment informs us Canada is possessed of.

I admit this case involves in a two-fold way what I had con­
ceived to be the vicious principle of interrogating judges.

It involves, I respectfully submit, the sweeping aside of the 
modern constitutional doctrine of separating the judicial, legis­
lative and executive functions of government and I fear im­
perils private rights in a way that seems to deprive those con­
cerned of trial by due process of law.
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The* answer is the statute is held by the Court above as 
binding us, and 1 respectfully submit in such case the duty is 
clear and 1 bave tried to discharge it, feebly it may be, but as 
well as I know how. I find no power given therein to remons­
trate. I am not, as a Privy Councillor possibly is, entitled by 
constitutional law and custom to remonstrate. I have only the 
limits of a statute to deline my duty once the statute is held 
as it has been not to be ultra vires and to be operative despite 
the indirect results likely to bear on private rights.

The ultimate consequences of this grave change in our mode 
or form of government the men of later times alone can accur­
ately comprehend and deal with. I fear Quebec is late.

My answers, therefore, are as follows :—
As to the first question; it is an impossible bill as it stands.
If 1 must answer categorically, then 1 say as follows :—
The retrospective part would be good as part of a scheme 

for concurrent legislation by Parliament and Legislatures con­
firming past marriages which probably neither can effectively 
do.

The prospective part, so far as possible to make it an effect­
ive prohibition of religious tests may be good, but doubtful, ami 
the probable purpose can be reaehed by a better bill.

As to the second question, I answer “No.”
As to the third question, sub-section (a) I answer yes, to he 

concurred in by the respective Legislatures of provinces con­
cerned; and to sub-section (b) I answer yes, if and when a 
province fails to provide adequate means of solemnization.

Duff, J. :—The first and third questions must, in my 
opinion be answered in the negative. I agree generally with the 
reasons given by my brother Davies in support of this view, 
but I desire to add two observations. First, 1 should not wish 
to express any opinion upon the question of what observances 
in point of form were necessary or sufficient to constitute a 
valid marriage in the provinces other than Quebec at the date 
of the passing of the British North America Act. Tin* point 
has not been discussed and in the absence of argument 1 do not 
feel qualified to deal with it in a satisfactory manner. Secondly, 
the doctrine of necessarily incidental powers has never been de­
fined with precision. I do not think it has reached that point 
of development at which it is safe or wise to attempt to formu­
late it definitely; and it ought, 1 think, to be applied only with 
great caution. It can have no possible application to the ques­
tion before us. The union effected by the British North America 
Act was the result of a compact among the colonies thereby 
brought together. The Act itself, in the first two paragraphs of 
the preamble, expressly recognizes the federal character of the
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union to be created. With respect to legislative powers, some CAN 
of the powers possessed by the provinces so united by the Act s c
were assigned to the Dominion, others were specially reserved to 1912
the provinces themselves and in Lord Watson’s well-known 
words “in so far as regards those matters which by section 92 makkuLk 
are specially reserved for provincial legislation, the legislation Laws. 

of each province continues to be free from the control of the 
Dominion and as supreme as it was before the passing of the 
Act.” Liquidators of tin Maritime Haul, of Canada v. Tin lit- 
ceiver-Ocneral of New Brunswick, | 1S92] A.C. 427.

It has been found in applying the Act that the fields of 
legislative jurisdiction in some cases overlap. In such cases, 
either authority may legislate and when conflict occurs in the 
common territory it is settled that the Dominion legislation 
must prevail. Hut outside any such common domain, each has 
exclusive dominion over the field assigned to it ; and the failure 
of a province to legislate, however capricious or unreasonable 
its conduct may appear, affords no ground or excuse for the 
invasion by the Dominion of a sphere which is wholly withheld 
from its jurisdiction. The remedy in such a case does not lie by 
way of appeal to the Dominion Parliament but rests with the 
body that in the last resort exercises the political sovereignty 
of the province itself. The special provisions of section 92 
as Mr. Smith observed, only bring into relief the rigour of the 
general rule.

Legislation in terms of the proposed bill and any legisla­
tion on lines suggested in the third question would, in my judg­
ment, be legislation on the very subject of “Solemnization of 
Marriage” which, by section 92, is withdrawn from the general 
subject of marriage and assigned to the provinces exclusively, 
and such legislation consequently would In* ultra vins of Parli­
ament.

As to question 2, which reads as follows:—
2. Doe* the law of the Province of Quebec render null and void 

unless contracted In-fore a Homan Catholic priest, a marriage1 that 
would otherwise Ik* legally binding, which takes place in such 
province?

(а) between persons who are lioth Homan Catholics, or
(б) between persons one of whom, only, is a Homan Catholic.

Both branches of this question must, in my opinion, be 
answered in the negative. The question is whether, in the 
cases mentioned, or either of them, the requirements of the law 
in respect of all other matters being duly observed, Catholic 
priests alone are competent to celebrate marriage. The central 
provisions of the Civil Code relating to this subject are found 
in articles 128 and 129. The first of these requires that marriage 
shall be solemnized openly, and by a competent officer recog­
nized by law.
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Article 129 is in the following words :—
129. All priests, rectors, ministers, and other oillcers, authorize.! 

by law to keep registers of acts of Civil Status, are competent t.i 
solemnize marriage.

But none of the officers thus authorized can be compelled to 
solemnize a marriage to which any impediment exists according to 
the doctrine ami belief of bis religion and the discipline of the 
church to which he lielongs.

By chapter 20 of the Consolidated Statutes of Lower Can­
ada, 1800, which was in force at the time the Code became law. 
the priests and ministers of the Protestant churches or congre 
gâtions mentioned in sections 10 and 17 of the Act were author­
ized to keep registers of acts of Civil Status, that is to say, of 
baptisms, marriages and burials. By the express terms of 
article 129, therefore, all such priests and ministers «ire, in 
respect of the solemnization of marriage, competent officers 
“recognized by law” within the meaning of article 128. In the 
case of marriages by the Roman Catholic clergy the marriage 
must in the absence of a dispensation by the proper authority, 
be preceded by the publication of banns as required by articles 
57, 58 and 180. Protestant ministers are, however, authorized 
by the provisions of articles 59 and 59(a) to solemnize marriage 
in the absence of banns, where the parties “have obtained and 
produce” a marriage license under the hand and seal of tin- 
Lieutenant-Governor. It is my opinion that except in cases 
in which there is some specific statutory restriction, a Protestant 
minister, competent to celebrate marriage by reason of being 
authorized to keep a register of acts of civil status has, when 
acting pursuant to such a license, authority to solemnize matri­
mony between any two persons lawfully capable of contracting 
marriage together, and that his authority is not in any way 
restricted by reason of the religious faith or the ecclesiastical 
affiliations of such persons.

Mr. Mignault’a first and principal contention is a general 
one and it is this: although, he says, according to the words of 
article 129 read literally, such a minister is competent to cele­
brate marriage between any two parties capable under the law 
of entering into that relation with one another, nevertheless, 
reading that article in connection with other provisions of the 
Code dealing with the subject and by the light of the history 
of the law, it must be construed as conferring only a limited 
authority ; and that authority so limited is to solemnize marriage 
between persons who are, or one of whom is, a member of the 
communion to which the officiating minister belongs and domi­
ciled in the parish of which he is in charge where that com­
munion has connected with it a parochial system, or between 
persons who are or one of whom is a member of the communion
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and of the congregation to which he ministers where there is 
no such system.

According to this view, u Presbyterian clergyman is incom­
petent to marry two unbelievers or two Anglicans ; and the view 
it is admitted if accepted must necessarily involve the con­
clusion that the law of Quebec makes no provision for the 
marriage of persons who are not connected with any of the 
religious persuasions whose ministers are specilically authorized 
by a statute to keep registers of acts of Civil Status. One can­
not, of course, bring oneself to adopt a construction having such 
consequences without examining very critically the reasoning 
upon which it is based ; and it may be observed that we are 
asked, in adopting it, to refuse to give cfleet to the words of 
the articles quoted according to their ordinary meaning, and to 
arrive at this most extraordinary result by discovering in the 
law a restriction which the authors of it have left unexpressed. 
The main argument by which this interpretation is supported, 
may be stated in this way. It is said that according to the law 
in force at the time the Civil Code came into effect the juris­
diction of priests and ministers in respect of the solemnization 
of marriage was limited to persons who were members or one of 
whom was a member of their respective churches and congre­
gations. It is argued that on this subject of marriage the pro­
visions of the Code were intended to be declaratory of the law as 
it then existed and that it is only by construing it in the manner 
now proposed that full effect can be given to its various pro­
visions on this subject.

A brief reference to the history of the law upon the points 
in controversy is therefore necessary.

The provisions of the law relating to the solemnization of 
marriage in force in Quebec, at the date of the cession (1763) 
in so far as we are concerned with them are stated by Pothier 
(Bugnet’s Edition) 6th vol., articles 349, 354 to 360. It was 
essential to the validity of a marriage that it should be cele­
brated “in facie ecclesian and, in the absence of a <*" nsation, 
only after the publication of banns ; and the general rule was 
that the ceremony must lie performed by the “proper curé” of 
the parties; that is to say, by the curé of the parish in which one 
of the parties was domiciled. It was, however, competent to 
the bishop, or to a curé acting with the permission of the bishop 
or with the permission of the “proper curé” of the parties, to 
perform the ceremony. The law further required the officiating 
priest to record in an official register a statement of the particu­
lars of each marriage solemnized by him, which was signed by 
him, by the parties to the marriage, and by at least two wit­
nesses of the ceremony. Under the French Régime the public 
exercise of the Protestant religion was not tolerated by the law
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g c this law was necessarily a Roman Catholic priest. The change
UH2 of sovereignty, which took place in 1708, naturally brought in
------ its train substantial modifications. The conquest was followed

Muuuwr by the influx of a considerable Protestant population, coming
Laws. in part from the Vnited Kingdom and in part from the British
-----  colonies to the south. Steps were immediately taken by the

Imperial Government (as appears from the Instructions to 
Governors in 1763, 1768, 1775, and 1786; see Shortt and 
Doughty, pp. 139, 140, 141, 217, 218, 425-427, 556-559) for 
the introduction of a beneficed Protestant clergy under the 
patronage of the Crown and subject to the ecclesiastical juris­
diction of the Bishop of London ; and later under the sanction 
of the Quebec Act, 1774, and the Constitutional Act, 1791, and 
other Imperial legislation, provision was made for their support 
out of the public funds of the colony. It was from the outset 
assumed that these clergy were competent to solemnize mar­
riage, and it is admitted that from the first, marriages were in 
fact solemnized by them. No express statutory authority in 
this behalf was conferred upon the clergymen of the Church 
of England until 1861 ; hut during the century which had then 
elapsed since the conquest, various Acts of the Canadian legis­
latures had conferred authority to celebrate marriage upon the 
ministers of other Protestant denominations, and these and 
other statutes shew that the competency of the Anglican clergy 
in this respect had always been assumed by the legislative 
authorities; and there can be, 1 think, no possible question 
(apart altogether from the implications arising from the change 
in the sovereignty itself) that a grant of such authority was 
involved in the provisions to which I have referred, which are 
found first in the royal instructions to the governors, and after­
wards in the Imperial legislation.

From the date of the cession down to the passing of the Que­
bec Act in 1774, “such laws were in force” (to use the words 
of Baron Parke, speaking for the Judicial Committee in Beau­
mont v. Barrett, 1 Moo. P.C. 59, at p. 75, “as the King, by his 
supreme authority, may choose to direct,” subject always, of 
course, to the provisions of the Treaty of Paris, which the King 
had no constitutional authority to violate. Chi tty, Prerogatives, 
p. 29. There seems to be no reason to doubt that an effective 
“direction” in this regard might be given, by commission or hv 
instructions under the King's sign manual, as well as by order- 
in-council : Cameron v. Byte, 3 Knapp 332, at p. 346. The in­
structions which accompanied General Murray’s Commission 
contain a sufficient declaration that the royal supremacy in 
matters ecclesiastical extends to Quebec, and this necessarily 
involved such alterations in the existing law as might be re-
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qui ml to confer on the clergyman appointed to benefices under 
the authority of the Crown the jurisdiction to solemnize mar­
riages. This jurisdiction was confirmed by the Quebec Act 
which expressly recognizes the royal supremacy as declared by 
1 Elizabeth ch. 1.

The contention made by Mr. Migiiault is that all grants of 
authority to marry, made since the cession, whether by express 
statutory enactment or otherwise, were subject to the condition 
that one at least of the intended consorts should he a member 
of the communion and congregation of the minister performing 
the ceremony. Whether the competence of these ministers in 
this regard was so limited is altogether a question of the intention 
of the law making competence. I think there is overwhelming 
evidence against the existence of an intention so to limit their 
authority except in those few cases (I think there is only one) 
ia which the restriction is expressly declared.

First, as to the Church of England. In the Instructions to 
the Governors already referred to, we find repeatedly expressed 
intentions with regard to the status of the Anglican Church in 
Canada and with regard to cognate matters, which appear to he 
incompatible with the view that at that time any idea was enter­
tained of placing any restriction upon the jurisdiction of its 
clergymen in respect of the celebration of marriage. (See Shortt 
and Doughty at the pages already referred to.) In 1795, an 
Act was passed, 95 Geo. 111. eh. 4, requiring the Protestant 
clergy in charge of parishes, churches and congregations to regis­
ter in oflicial registers to be kept by them “all baptisms, marri­
ages and burials as soon as the same shall have been by them 
performed.” (Section 1). There is in this statute no express 
declaration touching the legal competency to celebrate matri­
mony of the clergy to whom the Act was intended to apply ; 
their competency in that respect is assumed. There can be no 
doubt that the Act applied to all clergymen of the Church of 
England in charge of parishes, churches and congregations ; and 
what is noteworthy for our present purpose is that the Act con­
tains no hint of any limitation upon the authority of the minis­
ters affected by it in respect of the classes of persons who might 
contract marriage under their ministry. The language of the 
Act of 1860, eh. 20, Consolidated Statutes of Lower Canada, sec­
tion 16, is alisolutely unqualified.

All regularly ordained priests and ministers of eitlier of the said
churches
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(meaning churches and congregations in communion with the 
1'nited Church of England and Ireland or with the Church of 
Scotland)

have had and shall have authority validly to solemnize marriage in 
Lower Canada.
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The vase of the Church of Scot la ml is equally clear. An At 
passed in 1827, 7 Geo. IV. eh. 2, enact*

that all inurriagvH which have heretofore been or shall hereafter U 
celebrated by ministers or clergymen of or in communion with the 
Church of Scotland, have lieeii and shall lie held to be legal nn<| 
valid to all intente and purposes whats<icver;

and this sweeping declaration is in substance repeated in the 
provision above quoted front the Act of 1860. With respect to 
other Protestant denominations, a series of statutes was passed 
during the period that elapsed between 1829 and 1861, authoriz­
ing the ministers of various denominations and communions in 
charge of churches or congregations to keep registers of baptisms, 
marriages and burials. In some eases, the authority to solemnize 
marriage is given expressly; in others, it is given by implication. 
In one case only, in the Act relating to the Society of Friends, 
the enabling provisions of the Act are limited in their application 
to marriages between persons one of whom is a member of the 
communion according to whose usages the ceremony is to Ih- per­
formed. An intention to create a similar restriction is indicated, 
although not very clearly expressed, in the Act of 9 & 10 Kdw. 
IV. eh. 75, which relates to persons who profess the Jewidi 
religion. There may be, although our attention has not hwu 
called to them, other special eases in which similar restrictions 
are imposed by special statutes. The existence of such isolated 
instances is not material to my present purpose, wliieli is to 
point out that the legislative enactments dealing with this sub­
ject of solemnization of marriage by Protestant clergymen and 
ministers, liefore the (’ode came into force, are expressed in smdi 
terms as to negative the theory that, as a rule, the authority of 
such clergymen and ministers in respect of that subject was in­
tended to be or was regarded ns affected by any restriction such 
as that now contended for.

The alteration effected in the law of marriage, as it stood at 
the time of the cession, by this recognition of the competence 
of all Protestant ministers to celebrate marriages was funda­
mental. The law in force under the French Régime pre sup­
posed two things; a single church in union with the State, and 
a complete, or at all events, a very extensive parochial system. 
Given these two things, the application of the law was simple 
and certain ; but to marriages celebrated by the ministers of 
Protestant denominations, having no parochial organization 
connected with them, some important requirements of that law 
became impossible c " The rule, for example, which
in effect limited tile jurisdietion of the curé of a given parish 
to the solemnization of marriage between persons, one of whom 
was domiciled within his parish, is a rule which utterly fails of 
application to the matrimonial jurisdiction of the minister of 
a Protestant church or congregation whose jurisdiction in that

4923^3
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Im'IihIT lias no relation whatsoever to a defined territory or to 
the connection of the parties with his particular faith or com­
munion.

The theory of the older law, namely, that there is one cure 
who, for the pm poses of celebrating marriage, is the “proper 
curé” of the parties (or at most two, one of whom is their 
•proper cure”) necessarily falls to the ground where marri­

ages by such an officer are in question. For this reason, I am 
unable to agree with Mr. Mignault's argument that article 63 
of the Civil Code, read together with the provisions of the law 
relating to oppositions, requires us to hold that the law of l^ue- 
liee, as it stands to-day, is framed upon the assumption that, 
with regard to any two intended consorts alsmt to he married 
in that province, there is one person who is solely qualified, or 
a fixed, limitisl and ascertained number of persons who are 
rxclnsively qualified, to celebrate marriage between them. So 
to hold would, in my judgment, lie tantamount to disregarding 
tin* course of legislation on this subject during the century suc­
ceeding the conquest.

This view of the powers of the Protestant clergy derived 
from these various sources is confirmed by the law and practice 
relating to marriage licenses. It is not disputed that the prac- 
tice of solemnizing marriages without the publication of banns, 
and in disregard of any supposed requirement that marriage 
should he celebrated in facir tccUsia, under the authority of a 
license granted hv the Crown, became at. an early date a general 
practice among Protestant ministers. Prior to the year 1871 
then* appears to have been no statutory enactment expressly 
authorizing the granting of such licenses in Queliec; the grant­
ing of them was considered to lie a proper exercise of the royal 
prerogative and the practice received statutory recognition in 
various enactments,—for example, 3.1 Geo. III. eh. 4, sec. 4 
(which was reproduced in the Consolidated Statutes of Lower 
Canada, 18(50, eh. 20. we. 15) and artiele fill of the Civil Code. 
Provision was made by eh. 4 of the Consolidated Statutes of 
Power Canada, 18(50, sec. 1, for the application of the fund 
derived from these licenses in liquidation of the “Rebellion 
Losses’* debentures, and no doubt appears to have been enter­
tained at any time as to the validity of them or as to their 
NutViciency in point of law to legitimize marriages solemnized 
with publication of banns at any time or place when acted upon 
hv a Protestant minister in charge of a church or congregation 
of any of the various communions when* ministers were invested 
with a general authority to keep registers of act* of Civil Status.

This view is clearly correct. At common law authority in 
respect of marriage licenses was vested in the King as an inci­
dent of the royal supremacy in matters ecclesiastical.

4S—6 D.I..R.
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Such licenses, of course, were not confined to dispensations 
from the publication of banns. Licenses were granted for tin* 
solemnization of marriage at any convenient time and place, 
(llalsbury, Laws of England, “Ecclesiastical Law,” par. 1>\ 
note (/t) ) ; and dispensation from observance of the requirement 
that the marriage should take place in fade cccksiœ was oin- of 
the normal objects of a marriage license. The statute of llimn 
VIII. (25 Hen. VIII. eh. 21), vested a right to grant such ili* 
pensations in the Arehhishop of Canterbury, hut the statute l i t 
the Royal Prerogative unimpaired. Chitty, Prerogatives, p. > 
The effect of the Commission and Instructions to the Governor., 
of Quebec between the Treaty of Paris and the Quebec Act was. 
to vest in the Governors the legal authority and possibly evm 
the sole legal authority, (see paragraph 52, Instructions 7th Ih-i 
1763), to exercise this dispensing power in the colony. The . \ 
isting law of Quebec was to that extent amended through tli- 
exercise of the legislative authority of the Crown as evidenced 
by the Royal Instructions. The Quebec Act, in recognizing the 
royal supremacy, recognized the existence of this incident of th. 
Prerogative as part of the law of Quebec, and licenses for Hit- 
solemn izat ion of marriage without banns, and at any time and 
place, continued to be issued under the authority of the Gov­
ernor in professed exercise of the Prerogative down to the en 
act ment of the Civil Cotie in 1866. In granting these licenses 
the Governors acted under the authority of these Instructions. 
(Paragraph 37 of the “Instructions to Governor Murray" of 
7th Deccmlier, 1763, is the typical provision.) The following 
interesting observations are taken from an article by the late 
Mr. Justice Girourard in 3 Revue Critique, p. 282:—

I,a licence n'est pan seulement une dis|»ense do la publication dvs 
ben#; c'est encore un ordre, un décrét â tout ministre protestant de 
marier les parties qui y sont désignées, sans bans, A l'endroit et 
A l'heure qu'il leur plaira, pourvu qu’il n'y ait pas d'empêchement. 
Jusqu'il ees dernières années, elle émanait uniquement du Bureau des 
Prérogatives, l*rcrogativc Oflier, au nom du Gouverneur-Général du 
Canada, et elle était expédiée par les agents, répandus dans toutes 
les parties du pays, qui signaient comme Deputy-Governorn. Dan- la 
pratique, ces licences étaient signées en blanc par le iltputù gouverneur, 
et remises A une foule de gens qui les remplissaient et les vendaient. 
En voici la formule textuelle:—

"To any Protestant minister of the Gospel.—Whereas there is a
mutual purpose of marriage lietween --------------  for which they have
desired my licence and given bond, upon condition that there i> no 
lawful let or impediment, pre-contract, allinitv or consanguinity i<» 
hinder their lieing joined in the holy bonds of matrimony ; these are
tlierefore to authorize and eni|mwor you to join the said --------
in the holy Isolds of matrimony, and them to pronounce man and

Avant le <s*le, il n’y avait n tien ne loi «Lins le pays qui autorisait 
l'émission de ees licences; néanmoins, le droit n’en a jamai- été nié
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it lu couronne, dont il est, parait il. une des prorogatives; et c'est 
parce qu'il est un droit de prérogative royale qu'il existe dans ce 
pays, sans y avoir été introduit par une législation *|>écinle.
In 1871 h it Act was passed by the Legislature of Quebec 

(now reproduced in articles 1494 to 1499 of the Revised Statutes 
of Quebec (1909)), providing that such licenses should be fur­
nished to all persons requiring them who should previously have 
given a bond in the form prescribed by the statute. The bond 
is conditioned upon there being no

lawful let or ini|x>dinicnt, pre-contract, altinity or consanguinity, to 
hinder their being joined in Holy Matrimony and afterwards their 
living together an man and wife.

In other words, all parties of intermarrying are en­
titled to obtain a license authorizing the marriage of them by 
any competent Protestant minister without reference to the 
place of residence or the religious creed of either of them. This 
seems hardly consistent with the view that, as a rule, the com­
petence of Protestant ministers in respect of the solemnization 
of marriage is subject to restrictions with reference either to the 
domicile or to the religious faith of the parties; and, of course, 
the practice established by this system of granting marriage 
licenses to all persons competent to intermarry was, and was in­
tended to be, utterly subversive not merely of the letter, but of 
the principle of the older law by which, as a rule, marriage 
must l>e celebrated, in facie ccclesUr, and by the incumbent of 
the parish of one of the parties.

1 think, therefore, that the proposed construction of article 
129 cannot be supported. It was freely admitted by Mr. Mig- 
nault (and with him I agree) that assuming his construction of 
that article to Im* rejected, an affirmative answer to this question 
if supported at all could only Ik* justified on one of the two 
following grounds:—

The first of these grounds is that the effect of article 127 is to 
incapacitate Roman Catholics from contracting a valid marri­
age in the absence of a Roman Catholic priest.

That article remis as follows:—
127. TIip other impediment* recognized according to the different 

religious persuasion*, a* resulting from relationship or altinity or 
from other cauac* remain subject to the rules hitherto followed in 
the different churches and religious communities.

The right, likewise, of granting di»|w*nsalions from such impedi­
ment* appertain* a* heretofore, to those who have hitherto 
enjoyed it.
It is asserted, and it is not that in the eye of the

Roman Catholic Church, clandestinity is an impediment; but 
the question is, is it an impediment within the meaning of this 
article? I desire to refrain from saying anything as to the effect 
of the article upon a marriage affected by an impediment within
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the meaning of it. For the purposes of this opinion, nil lli.it 
it is necessary for me to say is this: article 127 is grouped with 
other articles in a chapter which professes to deal with impcdi 
incuts arising out of some personal disability which i s
two given persons from intermarrying, that is to say, which 
disqualifies them from intermarrying under the ministry of a 
clergyman who, if it were not for such disability, would be com 

to validly solemnize matrimony between them. Thai 
chapter is followed by another which deals with a different sub 
jeet, namely, the formalities connected with marriage; and in 
this latter chapter the qualifications of those persons who an 
competent to celebrate marriage are dealt with. The impnli 
ment that, according to the discipline of the Roman Catlmli. 
Church, arises out of the absence from the ceremony of a priest 
of that church is not an impediment arising from incapacity in 
the parties themselves in the sense of the chapter in which lies 
article occurs; it is, on the other hand, a matter of the class 
dealt with in the chapter following. It is, therefore, a matter 
which (in accordance with the scheme of classification adopted 
by the authors of the Code) would rather fall to be dealt with 
in the second than in the first chapter. It appears, conse­
quently, to be opposed to principle to construe the general 
phrase “other causes” found in article 127 as embracing such 
an as we are considering.

This view of article 127 is lwrne out by a reference to tie- 
passage in the codifiers’ report referring to this article. That 
passage leaves little doubt upon one’s mind that in framing the 
article the codifiers had no thought of an objection of the kind 
referred to in this question. The following is the passage which 
is on page 17!) of the first report of the Commissioners:—

There are, in the collateral line, as resulting from relationship 
ami afiinity, other impediments which are not of a general ehara<-t«-r, 
but applicable only to member* of churches or religious congrega 
lions, which admit them, as forming part of their dogmas or belief; 
such is the relationship, in the degree of cousins-gernum and other 
more distant degree*, in which marriage is forbidden, according to 
doctrine of the Roman Catholic Church, although not according to 
that of Protestant churches.

As that species of impediment could not be governed by general 
provisions, it became necessary to leave it subject to the rule* 
followed up to the present time by the different churches which recog

It was necessary, at the same time, to leave to the authorities. 
entitled to grant disjiensations from such impediments, the power 
to do so for the future.

These two objects are provided for by article 11 a, which is new 
The last point ' by Mr. Mignault is this: Roman Catho­

lics, he says, are in a special position by reason of the provisions 
of the Treaty of Paris, and because of that special position ought
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to held to be excluded from the jurisdiction of Protestant 
clergymen ill respect of marriage in the absence of some ex­
press provision of the law bringing them within that jurisdic­
tion. It is said that by the provisions of that treaty a guarantee 
was given to the Homan Catholic Church that the exclusive 
authority which the clergy of that church enjoyed under the 
French régime to celebrate marriages between persons who had 
been received into its communion should Is* maintained. I can­
not agree with this view.

The Instructions to the Governors to which I have already 
referred, and other contemporary documents as well as the 
Quebec Act itself, shew conclusively that the view taken by those 
who were charged with the duty of giving effect to the treaty 
rights was that the “liberty” conserved by the treaty, whatever 
its extent, was guaranteed to “His Majesty’s new subjects” as 
individuals ; anil that there was no undertaking to maintain 
the corporate authority and jurisdiction asserted by the Church 
as such. These documents afford a contimporatua cs/nntitiu 
which cannot In* ignored; and the construction they suggest ap­
pears to accord with the natural reading of the words of the 
Treaty of Haris themselves.

Some passages in the documents may perhaps he usefully 
quoted. In a letter dated Lit It August, 1762, from Lord Kgrc- 
luont, the Secretary of State, to Mr. Murray, apprising him of 
his appointment as Governor, the following account is given of 
the negotiations relating to the 4th article of the Treaty of

For tho’ the King lia*, in tlie 4th article of the Definitive treaty, 
agreed to grant the Liberty of the Catholiek Iteliginn to the In ha hi 
tant» of Canada; and though Hi* Majesty i* far from entertaining 
the most distant thought of restraining llix neir Roman Catholiek 
Subjectx from prof exiting the Worxhip of their Religion according to 
the Ritex of the Rominh Church: Yet the conditions, expressed in the 
same Article, must always la* rememliered. viz.: An far ax the l.airx 
of Ureal Rritain permit, which law* prohibit absolutely all Popish 
Hierarchy in any of the dominion* belonging to the Crown of firent 
Itritain, and van only admit of a Toleration of the Exercise of that 
Religion; This matter was dearly understood in tlie Negotiation of 
the Definitive Treaty; the French Ministers proposed to insert the 
words, comme ci-derant, in order that the Romish Religion should 
continue to la* exercised in the same manner as under their (lovera- 
ment; and they slid not give up the Point, till they were plainly told 
that it would lie d«‘cciving them to admit those Words, for The King 
Ind nut the jmwer to tolerate that Religion in any other Manner. 
Ilian ax far ax the l.airx of final Itritain permit. (Shortt ami 
Doughty, p. 12.1.)

The 22nd paragraph of the Instructions, dated Dee. 7th, 
is in these words:—
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You urv not to admit any ecclesiastical jurisdiction of the Bee ■ f 
Home or any other foreign ecclesiastical jurisdiction whatsoever. in 
tin1 province under your government. (Short* and Doughty, p. l.'i'.i. 
This is repented in tin* Instructions to Sir Guy Carleton. in 

1768, in paragraph 31, and continued in the Instructions to the 
Governors as late at least as 178(>, (Shortt and Doughty, p.

The Instructions to Sir Guy Carleton, of 1775, contain more 
elaborate prohibitions against the exercise of any ecclesiastical 
jurisdiction incompatible with the royal supremacy (which, in 
the meantime had been expressly recognized by the Quebec Act 
in paragraphs 20 and 21. (Shortt and Doughty, pp. 425, 42b. 
427). The 2nd t" of the first of these paragraphs is in the 
following :—

■Secondly, That no Episcopal or Vicuriul Powers be ex<-i«i»»d 
within Our said Province by any Person professing the Religion of 
the Church of Rome, but such only, us are essentially and indie 
jH-nsahly necessary to the free exercise of the Romish Religion; ami 
in those ease* not without a License and Permission from you under 
the Sen] of Our said Province, for, and during Our Will anil I'lea 
sure, and under such other limitations and restrictions a* may cor 
respond with the spirit and provision of the Act of Parliament, “for 
making more effectual provision for the (iovernment of the Province 
of Quebec;** And no person whatever is to have holy orders conferred 
upon him. or to have the Cure of Souls without a License for that 
purpo-e first had or obtained from you.

And in the 8th clause there is this;—
That such ecdesiasticks ns may think lit to «‘liter into the Holy 

State of Matrimony shall be released from all |M>nalties to which they 
may have Iwcn subjected in such cases by any authority of the See 
of Rome.
These clauses are reproduced in the Instructions to Lord 

Dorchester, of the year 178(5. These provisions were not the re­
sult of inadvertence; they were passe * \ after the most care­
ful consideration of all questions of right as well as of policy 
involved, including of course, as of primary importance, the 
meaning and effect of the treaty stipulation now relied upon. 
The following passage from the Report of Sir r Wed-
derburn, December (>th, 1772 (see Shortt and Doughty, pp. L'!h 
and 2911), indicates the principles upon which the Government 
proceeded in framing the provisions oil this subject in the Qm 
bee Act as well as the Instructions of January, 1775;—

Th<» religion of Canada is a very ini|H»rtant part of it* political 
constitution. The 4th article of the Treaty of Paris, grants the 
liberty of the Catholic religion to the inhabitants of Canada, and 
provides that His Britannia Majesty should give orders t liât the 
■Catholic aiibjcct* may profess the worship of their religion a wording 
to the rites of the Romish Church, a* far ns the laws of England will 
permit. This «piali lient ion rentier* the article of so little effect, from
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the never!ty with which (though «cldiwi exerted) tlie lawn «if Eng- 
Inml are armed against the exercise of the Romi-.li religion, that the 
Canadian must de|>eiid more it|ion the Ismignitv ami the wisdom of 
Your Majesty's (iovernmcnt for the protection of his religious rights 
than upon the provisions of the treaty, and it may In* considered as 
an o|ien question vvhat decree of indulgence true policy will permit 
to the Catholic subject.

The safety of the Stub* can lie the only just motive for imposing 
any restraint upon men on account of their religious tenets. The 
principle is just, but it has seldom Imsmi justly applied ; for cxjiei i 
ence demonstrates that the public safety has been often endangered 
by those restraints, and there is no instance of any State that has 
Ins-ii overturmxl by toleration. Trim policy dictates then that the 
inhabitants of Canada should Is- permitted freely to profess the 
worship of their religion; and it follows, of course, that the ministers 
of that worship should lie protected and a maintenance seen ml for

Beyond t-his the people of Canada have no claim in regard to their 
religion, either upon the justice or the humanity of the Crown; 
and every part of the temporal establishment of the church in 
Canada, inconsistent with the sovereignty of the King, or the 
political government established in the province may justly lie 
abolished.

The exercise of any ecclesiastical jurisdiction under powers derived 
from the See of Rome is not only contrary to the positive laws of 
England but is contrary to the principles of government, for it is an 
invasion of the sovereignty of the King, whose supremacy must 
extend over all his dominions, nor can llis Majesty by any act divest 
himself of it.
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The point then, to which all regulations on the head of religion 
ought to lie diroctcd, is to secure the |ieoplc the exercise of their 
worship, ami to the Crown a due onntroul over the clergy.

The first requires that there should In» a declaration that all 
the subjects in Cumula may fmdy profess their religion without 
lieing disturbed in the exercise of the same, or subject to any 
penalties on account thcrisif. ami also that there should la» a pnqs-r 
establishment of purochiul clergymen to perform the offices of religion.

The present situation of the clergy in Canada, is very fortunate 
for establishing the power of the Crown over the church. It is 
stated, in the reports from your Majesty’s ollicers in Canada, that 
very few have a fixed right in their benefices, but that they are 
generally kept in a state of dependence, which they dislike, u|M>n the 
person who takes upon him to act a* bishop, who, to preserve his 
own authority, only appoints teni|Hirary vicars to officiate in the 
several benefice*.

It would lie proper, therefore, to give the parochial clergy a legal 
light to their lienefices. All presentation* either Isdonging to lay 
pastors or to the Crown, and the right in both ought to In* immedi­
ately exercised with due regird to the inclination* of the parish­
ioners in the npfMiintinent of a priest. The <Jovornor'* license should
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in «‘very cum- Ik- Hm* till»* to the U nelln-. ami the judgment of v. 
temporal t'otirt* the only mode of taking it away. Thin régulaii.-n 
would, in the present moment, attach the parochial clergy to tlo* 
interests of llovernnamt. exellhle thoM* «if foreign priests, who .in­
flow preferred to the Canadian*, anti retain the clergy in a prop, i 
dependence on the Crown. It is ntwssnrv. in order to keep up i 
suciession of prii-tt*. that there should lie some person appoint. | 
whose religious ehaiwter enahles him to mnf«*r «inh»rs, ami also i.. 
give dis|Hmsati«iiiH for marriages; hut this function should not extend 
to Mie exercise of a jurisdiction over the jssiple or the clergy ; and it 
might In* no ditlicult matter to make up to him. for the loss of hi. 
authority, hy emolument* In-Id at the pleasure of the Government.

The maintenance of the clergy of Canadi was proviihsi for l.\ 
the payment of one-thirteenth part of the fruits of the earth in il - 
name of tythe, and this payment was enforced by the Spiritual 
Court. It is just that tin- -aim* provision should continue, ami that i 
reiiusly for the recovery of it should lie given in the temporal Court- 
hut the case may hap|M*u that the land-owner is a Protestant, and 
it may !*• «loiildeil whether it would lie lit to oblige him to p«> 
tythes to a Catholic priest.

Tin* design was, while allowing the fullest liberty of worship 
according to tin* rites of the Church of Rome, to preserve scrup 
nlmtsly the Prerogative of the Sovereign as the head of tli. 
Church. This object was strictly observed in the Quebec Ad. 
The provisions contained in the existing Commission and In 
struct ions were abrogated as from May 1st, 1775, and it was 
provided that in all matters of controversy relating to property 
and civil rights resort should be had to the laws of Canada 
Dut tin* King's supremacy in ecclesiastical matters were al>" 
expressly declared, a declaration involving (it may be observed 
in passing), this consequence, that in such a matter as ma mat­
in which civil rights under the law of Canada had their birth 
in the exercise of ecclesiastical jurisdiction, the King became tin 
fountain of jurisdiction. This view of the effect of the Art 
was strictly adhered to in the framing of the Instructions to 
Governors down, at all events, to the date of the “Constitutional 
Act.*’ And, indeed, three-quarters of a century after the eon 
quest (as late as the year 1842), the authority of the Crown as 
head of the Church appears to have been invoked at the in 
stance of the Roman Catholic Bishop of Montreal in respect of 
the establishment of a Roman Catholic Metropolitan See in 
British North America. On that occasion the following opinion 
was given by Sir Frederick Bollock and Sir William Webb 
Follett (a lawyer second to none of the great lawyers of Ins 
time) :—

Sir.—We have the Immun to avknowUnlge the rempt of \mir 
letter dated tlw 10th of October last. *t*tiug that the Reverend M. 
Power having been deputed by the Homan Catholic Hi.-bop of Mon 
treat to submit for the approval of Her Majeaty'* Government a
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jm>|H»sitinn for dividing the Diueese of Kingston into two distinct 
M*fw, and for “the formation of an eoclesin'dival province to lie com- 
pimed of all the l!iili-.li North American provinces under one Arch- 
bishop or one Metrop(ditau See;" and further stating, that you had 
received liord Stanley's directions to state limit, as preliminary to 
advising Her Majesty as to tin- course which it might Is* expedient 
to take in respect to this application. His lordship would wish us to 
report to him our opinion whether, adverting to the “Act of Suprem­
acy," and any other Acts «if Parliament relating to the exercise 
within the Queen's dominions of the religion of the Church of 
Rome, and also adverting to the terms of the capitulations of Quebec 
and Montreal, in 1710 and 17<i<>, ami to the statutes 14 Geo. III. eh. 
Nit ; 31 Geo. III. eh. 31, and 3 & 4 Viet. eh. 3.1. any authority is 
vested in the Queen to regulate. <ir in any manner interfere with, tin* 
appointment of Roman Catholic bishops or arehhishi-ps in Canada, 
or to determine what the number < r what the character of the 
ecclesiastical functionaries of the Roman Catholic Church in that 
province shall be?

In obedience to his l/onlship's commands, we have considered 
the suhj«s*t referml to us with great care, and lx-g leave humbly to 
report that we think, under the terms of the Treaty of Paris of 17113, 
a ml of the statute, 14 Geo. III. oh. 13, s«*c. 1. and with reference to 
the provisions of the statute of I Klizalieth. Her Majesty has an 
authority vested in her t«> interfere with, ami to make regulations 
res|>eeting, the appointnwnt of Roman Catholic bishops ami arch­
bishops in Canada; and with respect to the particular proposal which 
is mentioned in the letter, we think that tin* consent «if the Crown 
is properly askixl for, ami that it may Is» lawfully given to, the 
«livision of the Diocese of Kingston into two *«•«<*, if Her Majesty, 
in her discretion, shall think lit to do so. ( Forsyth “Coses and 
Opinions on Constitutional Low,” p. 11.)
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At the date when this opinion was given, the Crown no douht 
would have abstained from interference in the affairs of the 
Roman Catholic Church except at the instance of the authorities 
of that Church themselves. With the progress of modern ideas 
it may he assumed that, in 184:2, English statesmen had learned 
the wisdom of leaving to each church not only the care of the 
spiritual welfare of its adherents, hut the regulation of all mat­
ters strictly pertaining to ecclesiastical jurisdiction as well. 
These documents, however, to which I have referred, shew how 
repugnant the present proposed construction of the treaty 
would have been to the ideas of the generations of Knglish 
statesmen and lawyers who were responsible for carrying its 
provisions into effect. By the light of history, the argument 
that in the 4th article the Crown gave bonds to the Hierarchy 
of the Church of Home to maintain its ecclesiastical authority 
over the subjects of the King in Canada, will not bear examina­
tion ; it falls to pieces in one's hands.

It is proper to observe that in the discussion of this question
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1 lia vi* con fined myself to the case in which a license has liv.-n 
obtained and the clergymen performing the marriage eeremom 
acts under the authority of it. In my view of the points in 
controversy, it is not necessary to consider other eases. I pass 
no opinion, therefore, upon the question whether, in the ahsvmv 
of a license (and where consequently the publication of banns 
is a necessary preliminary to the ceremony of marriage) the 
banns having been published iu one church by one priest or 
minister, the ceremony can, at the discretion of the parties, hr 
validly solemnized at any convenient time or place, and by am 
priest or minister. The point was discussed, but I express no 
opinion upon it.

Anglin, J.:— I have already stated my concurrence in tic 
reasons assigned hv Mr. Justice Davies for answering the first 
question submitted in the negative. 1 am. however, unable to 
agree in his reasons and conclusions in regard to question No 
2, and must, therefore, express my own views upon it.

Since the majority of the Judges of this Court are of the 
opinion that the Dominion Parliament does not |»ossess juris­
diction to legislate in respect of the subject-matter of question 
No. 2, it is diftieult to perceive how an answer to it can he useful 
either to Parliament or to the Governor-General in Council. It 
concerns the interpretation of a provincial law dealing with a 
matter within the exclusive the provincial Legis­
latures. 1 find it almost ini "" "e to believe that it was ex­
pected that in the event of this Court answering questions Nos. 
1 and 2 in the negative it should proceed to answer this second 
question which would thus have become purely academic.

1 think we might well have acted upon the suggestion prt 
Rented by the Deputy of the Minister of Justice, when, towards 
the close of the argument, he said :—

If your I/irdships conclude, therefore, that there in jurisdiction, I 
Milan it that on no consideration which ha* Inen or can In* suggested 
.should your Ivordahips fail to advise upon every point that has lieen 
placed Indore you. On the other hand, if it Is- determined that there 
is no jurisdiction to enact the hill a different situation i* Indore y uir 
Lordships.

If it ap|*enrs on the reading of this submission that there is in 
effeet one interrogation, that it is divided into clauses having regard 
to what might follow from the different views which the Court might 
entertain, it is quite open and proper for the Court no doubt, to 
submit that in view of the opinions which are handed in U|*m 

certain parts of the interrogation it lieeome* unnecessary, in the 
view of the Court, to answer tins rest. And if the Government upon 
that submission, entertain a different view, I presume the <i"tmi­
ment would communicate that to the Court for further consideration.

04
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Tliv («Mut. in its fttipcriur knowledge of the vointitutioii and the 
working of the laws, may upon the consideration of these questions 
nc reason instead of answering categorically to submit pointa for the 
consideration of the Government with regard to the matter. That is 
the situation here. I submit that the matter is in your Lordships' 
hands here us one interrogation arising out of a situation created in 
view of the public agitation and the introduction of this bill.

Mr. Justice Duff:—If the substance of No. I and No. Î) is 
answered in the negative—assuming that the substantial question 
which is to Is» found in these two questions is answered in the 
negative?

Mr. .Vcirroiiifc# : — If that Is- the purpose of your lordship’s question 
I concede immediately that it is a case in which it would Is- pnqwr 
for your lordships if you so consider to submit an inquiry to the 
Government or to submit any suggestion which your Lordships within 
the limitation of the lord Chancellor's judgment may deem proper.

Moreover, counsel representing the Province of Quebec have 
stated to us the view of the Government of that province (the 
legislation of which can alone he affected) that, while in the 
event of the reply to either the first or the third question being 
in whole or in part in the affirmative, this second question might 
properly be answered, a reply should not lie given to it if the 
other questions should be answered wholly in the negative. 
They insisted that an expression of opinion by this Court upon 
the law of Quebec, whatever answer should lie given to the 
second question, especially if it should not be unanimous, and if 
the Privy Council should, as seems not improbable, decline to 
deal with this part of the reference, must have a disturbing 
effect, inasmuch as it would cast doubt upon the status of many 
married persons in that province and upon the rights of a still 
larger number of persons in regard to property. They have 
also called our attention to the fact that there is at present 
pending, in the Superior Court at Montreal, in Review, a ease 
inter partes in which the very point covered by clause (a) of 
the second question is presented for judicial determination. 
They further stated that no ease has ever conic before the 
Courts of the Province of Quebec in which the validity of such 
marriages as are dealt with by clause (b) of the second question 
has lieen challenged.

In delivering the judgment of the Privy Council in the 
recent ease of the Attorney-Grnerol for the Province of Ontario 
it at. v. the Attorney'General for the Dominion of ('a natta, 
|1912] A.C. 571, known as the Companies' Reference, the Lord 
Chancellor after alluding to the refusal by Lord Ilerschell, when 
delivering the opinion of the «Judicial Committee in the Fish­
eries Vase (1898), A.C. 700, at p. 717, to answer one of the 
questions there put “upon the ground that so doing might pre-
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judice particular interests of individuals” and referring to ih.- 
questions propounded in the ('ompaniat Cast, [ 1912] A.C. >71 
at page .189, ns:—

a hvriv* of »carvliing ipH^tioiH very difficult t«> answer vxhau*ta 
and airurutely without mo many qualilication* and reservation' a 
to make the answers of little value.

An«iin. j. added that :—
The Supreme Court itself ean, however, either point out in •» 

answer these or other considerations of a like kind, or can make i 
neis'ssarv representations to the tlovernor-tlouerai in Council v1 • n 
it thinks right so to treat any question that may lie put.

I'pon carefully weighing all these considerations, it seemed 
to me to he eminently proper that before proceeding to deni 
with the second question we should respectfully represent to th* 
Governor-General in Council the undesirability in our opinion 
of our answering it since the view of the majority of the Judges 
of this Court is that the Parliament of Canada is entirely with 
out jurisdiction to legislate in the direction suggested ; and tlut 
we should proceed to reply to that question only upon being 
oflicially informed that it is the wish and the intention of the 
Governor-General in Council that it should be answered imt 
withstanding the negative reply made to the other questions 
propounded.

Hut a majority of my learned brothers have reached the 
conclusion that we should answer the second question without 
making any such representation. In deference to their views 1 
proceed to express my opinion upon it.

Being charged to define and declare the civil law of the 
Province of Queliec upon this question to the best of our ability, 
it is, in my opinion, our duty as judicial officers of a Canadian 
civil tribunal to consider and to give effect to the ecclesiastical 
law, whether of the Catholic or of any other church, so far. hut 
so far only, as it is found to be incorporated in the common 
(civil) law or the legislature has seen fit to recognize and adopt 
it and to give civil efficacy to it. We are in nowise concerned 
with the policy, the propriety or the impropriety, the desirahil 
ity or the undesirability, of whatever course the Legislature has 
in this regard seen fit to pursue in the exercise of its discretion, 
which, within the ambit of the jurisdiction committed to it I \ 
the Imperial Parliament is. for all Judges of Civil Courts in 
this country, supreme.

1 desire to call attention to the fact that we have no evidence 
before us of the law of the Catholic Church bearing upon tIn­
quest ions submitted, other than what is furnished by the docu­
ments which have been admitted and are printed in the joint 
appendix. Except in so far as it is admitted, that law would
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require to tu- proved as any other matter of fact. I necessarily 
proceed upon the assumption that tin- admitted documents state 
il as fully as is necessary for the disposition of the questions 
submitted.

The Civil Code of Lower Canada became law in 18fd> the 
year preceding Confederation. Tin- Legislature which enacted 
it had complete jurisdiction over the subject of marriage in tin- 
then Province of Canada. The Fifth Title of the Civil Code 
deals with marriage. The first chapter of that title treats:

**<lf the «[unliti«*s nml condition* ry for contracting marri
age"* (/>#* quaUliH rl tumli Hoiim riqui*r* futur fitiiivnir ronlnirlrr 
maria (}»’)•, tin» *ccoml "Of the forma lit ic* relating to the Soh-mni 
/alien of Marriage": the third "of oppo*itiou to marriage"; the 
fourth "Of actions for aniiiilliiig marriage."

In the first chapter are grouped a number of articles enum­
erating various impediments which render persons incapable of 
validly contracting marriage and stating several conditions pre­
cedent the non-observance of which, when applicable, invalidates 
marriage: (vUh articles 148-155 C.C.).

The last article of the first chapter, No. 127. reads as fol-

127. The other im|>cilimcnts recognize! according to tlie differ 
cut religion* |>er*uasion*, us resulting from relationship or allinity 
or from other cause*, remain subject to the rule* hitherto followed 
in the different churches and religious com mini Hie*.

The right lik«-wise of granting dispensation» from aucti imped i 
ment*. appertain*. as heretofore, to those who have hitherto 
enjoyed it.

Inasmuch as “relationship” and “affinity” exhaust the 
genus to which they belong, it is obvious that the “other causes” 
refer rod to in article 127 cannot lie restricted to impediments 
i jiisilt m generis with consanguinity and affinity. That would be 
to deny any effect to the words “other causes.” Tin- other 
causes are therefore necessarily impediments of another kind 
“recognized according to. the different religious persuasions” 

presumably of the parties. Confining tin- inquiry to the par­
ticular subject-matter before us, our attention has been directed 
to a Decree of the Council of Trent which, subject to a modifica­
tion to Ik- presently noted, admittedly was in force in. ami was 
recognized as binding by, tin? Catholic Church in Ix>wer Canada 
in ISfKi. That decree contains the following paragraph

yui aliter «|iumi praesente pnrocho. vcl alio sacerdote ik- ipsius 
parochi *cu ordinarii Hcentla. ct duobii* vcl trilm* testihus matri- 
iiHiniuni cunt in here attcntahimt. cos sa net a Syiiodus ad sic contra- 
hendum omnimi inhahilcs reddit. ct hujusmisli contractus irrite» ct 
millos esse disccrnit, prout cos pravsenti decreto irrite-, facit ct 
unnullat.
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In tbe translation furnished to us in the joint appendix this 
passage is thus rendered:—

With regard to those who marry otherwise than in the |ire-eius- 
of the purisli priest, or of the priest who has his permission or that 
of the Ordinary, and in the present* of two or three witnesses ; the 
Holy Council renders such |»er«on* wholly inntpahle of contracting 
marriage in Unit way. and declares the marriages thus contracted 
null and void as, hy the present deem*, it dissolves and annuls

Under this decree where it is in force and unmodified it is 
perfectly clear that according to the law of the Catholic Church 
the marriage of a Catholic contracted otherwise than in accord­
ance with its requirements is invalid. The impediment thus 
created is known as elandestinity.

Taken hy itself, article 127 would clearly have the effect of 
giving recognition to this impediment as affecting the civil valid­
ity of marriages between Catholics in the province and to do so 
is, in my opinion, lieyond doubt within its purpose.

Apart from the contention that hy other facultative statutory 
provisions every clergyman or minister of religion authorized 
to keep a marriage register is empowered to solemnize marriage 
between any man and woman, whatever their religion, with 
which 1 shall presently deal, the only objection at bar to
the construction which I have put on article 127 is basts! upon 
its collocation. It is asserted that, the impediment created hy 
the Tridentine Decree concerns merely the of the
person liefore whom marriage is to be solemnized. Upon that as- 
sumption it is argued that this cannot Is» one of the “other im­
pediments” referred to in an article which is found in a chapter 
devoted to impediments and conditions that affect the capacity 
of the parties to the marriage ; that the “other impediments” 
covered by article 127 must, under the rule noxcuntur a xorii 
Is* of that character. While this contention would have much 
force if the assumption on which it is based were unimp* 
it will be observed that the Tridi Decree purports not
merely to preserilie “the presence of the parish priest or of the 
priest who has his permission or that of the Ordinary” as a 
« of the validity of the marriage, but that it purports
to affect directly the capacity of tin* parties themselves by dr- 
daring them to lie “omninn inhabile»”—wholly incapable of 
thus contracting marriage. It professes to create a veritable 
inhabililalio perxonarum. Article 127 O.O. deals with “impedi­
ments recognized according to the different religious lierais- 
sions” . . . “ empêchement» tu I m is d'aprèx le» differente»
croyaneex rrligieutc».” In order to give full effect to these 
words, it seems to me incontrovertible that we must for the 
purpose of article 127 regard any impediment defined by a re-
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ligimis body as possessing the character which that body de- 
<• la res it to have and as producing the effects which that body 
ascribes to it.

When it is declared by the Catholic Church that Catholics arc 
incapable of contracting marriage except in the presence of the 
parish priest, or of the priest who has his permission or that of 
the ordinary, the expressed intention of the church is to attach 
a personal incapacity to the parties. If the impediment thus 
created is to be accepted as it is “recognized by the religious 
persuasion” and as “subject to the rules of the church” it 
follows that it is properly included under article 127 C.C. as an 

which affects the capacity of Catholics to contract
marriage.

By the Benedictine Declaration, originally published in 1741, 
for “those places subject to the sway of the Allied Powers in 
Belgium” and the Town of Maestricht, and subsequently ex­
tended to the Church of Canada and Quebec, as appears by the 
replies given by the Holy Council of the Propaganda under 
Clement XIII., in the year 17(>4, to the vicars of the Diocese of 
Quebec, and in 1805 by Mgr. Baillargeon, adminis­
trator of that diocese, it is provided that:—

In ivgnrd to those imirriuge* which . are contracted
without the form established by the Council of Trent, by Vet holies 
with heretics wherever a Catholic man marry a heretic woman or 
a Catholic woman marry a heretic man if perchance a
marriage of this kind be actually contracted then* wherein the 
Tridentine form baa not been «Jwerved, or in the future (which may 
(iod avert) ahould happen to be contracted, His Holiness declares 
that such a marriage, if no other canonical impediments occur, is 
to lw deemed valid, and that neither one of the persons in any way 
can, under pretext of the said form not having lieen observed, enter 
upon a n<*w marriage while the other |M*r*»on is still alive.

Marriage between a Catholic and a non-Cntliolic was, there­
fore, exempted by the Benedictine Declaration from the opera­
tion of the decree of the Council of Trent and the impediment 
which would otherwise have affected at least the Catholic party 
to such a marriage was thus removed.

Such, according to the documents submitted to us, was the 
law of the Catholic Church on this subject at the time when the 
Civil Code of Lower Canada was enacted. It was conceded at 
bar by counsel instructed by the Dominion Government to sup­
port an atlirmative answer to the second question that the pres­
ence of the word “hitherto” in article 127 precludes the in- 
elusion within it of impediments created or revived by any sub­
sequent laws or decrees of any religious body and that, in the 
absence of other recognition by the Legislature, the recent papal 
decree known as “AY 'Amur” does not affect the civil validity 
of marriages contracted in that province. Although its menn-
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ing would perhaps have been clearer had the word “hitherto" 
preceded the word “recognized” 1 think that, article 127 fairly 
read may he given the construction which Mr. Mignault put 
upon it and which he stated had been universally taken to In­
correct.

By article lût» C.(\ it is provided that:—
156. Every marriage- wliie-h lia-* not been emitnii-teil o|*'tily, n i 

*4i|pnmi»-il before a competent officer. may In* contented ley the- partir* 
themselves ami ley all those wine leave an existing ami avtual intere-t, 
having tle<* right of the Court to deckle according tie the clrcuni*taini -

Having regard to the terms of the Act providing for the 
codification of the laws of Lower Canada, which directs the com. 
niissioners in every case to express the existing law ami wlu-re 
they should think proper to suggest an amendment to indicate 
the same as a suggestion, and to the report of the codifiers which, 
upon a question as to the purpose of such a provision as that 
contained in article 156, must, in view of their instructions. In- 
entitled to very great weight, Symrs v. Cuvillier, 5 App. Cas. 
138, at p. 1f>8, there can he no doubt that this article was in­
tended to express the existing law as to the consequences of 
elandestinity in the solemnization of marriage. As a guide to 
its interpretation, we are referred by the codifiers to Lot hier 
on Marriage, Nos. 361, 362 and 451. The authority of Pothier 
as an exponent of the Civil Law of France, which prevailed in 
Lower Canada prior to 1866, as I shall presently have occasion 
to shew, is so conclusive that other reference seems unnecessary 

In No. 361, Pothier declares that the penalty of parties who 
have had their marriage celebrated by an incompetent priest is 
the nullity of their marriage. In No. 362, he adds that I In- 
nullity of marriages celebrated by an incompetent priest is not 
merely relative but is absolute end can he cured only by a new 
celebration of marriage by the cun* of the parties or with his 
permission or that of the Bishop. He refera to certain cases in 
which, after public and long continued cohabitation, the courts 
have refused to hear parties who sought to have their marriages 
avoided on the pretext that they had been celebrated by incom­
petent priests. The explanation of the judgments in these cases 
is not, he adds, that the marriage celebrated by an incompetent 
priest can ever In* valid, or that the vice which attaches to it 
can Ik* purged by any lapse of time, but that having regard tu 
the circumstances of the cases the applicants were unworthy of 
being heard and that it should Ik* presumed that the law hail 
Ih'cii oliserved and that the priest who had celebrated the mar­
riage had received the permission of the curé. He further says 
in No. 363 that:—

The celebration of marriage in the face of the church by the proper 
curé i« not a matter of pure form; It in an obligation which our laws
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im|MHv on parties who wish to contract marriage from which the
parties subject to it cannot withdraw themselves.

The intention having been to reproduce the existing law, we 
find in this text of Pothier the explanation of the purpose and 
extent of the discretion which the concluding words of article 
156 reserved 10 the Courts. Xo doubt is thereby east on the 
absolute nullity of the marriage not solemnized Ik?fore a com­
petent officer, which is declared in the same terms and may be 
asserted by the same class of persons as is provided in the ease 
of the nullity of incestuous marriages. (Vide article 152.)

Hut, although the impediment, to the marriage of Catholics 
otherwise than in accordance with its requirements created by 
the Tridentine Decree should, because that decree so defines its 
operation he deemed to affect the capacity of Catholics to con­
tract marriage for the purpose of its inclusion within article 127 
C.C., it nevertheless has to do directly with the solemnization of 
marriage, and the right to impose or to remove it as a condition 
of the civil validity of marriage rests exclusively with the pro­
vincial Legislatures for the reasons stated by Mr. Justice Davies 
in dealing with the first question.

To summarize :—
According to the law of the Catholic Church, the marriage 

of two Catholics solemnized otherwise than as prescribed by the 
Tridentine Decree is void. That impediment of the church law 
is recognized and adopted by article 127 of the Civil Code of 
Lower Canada, and provision is expressly made for judicially 
establishing such nullity (article 156). By reason of the exempt­
ing clauses of the Benedictine Declaration the marriage of a 
Catholic with a non-Catholie is not subject to this condition 
under the civil law.

A careful analysis of other provisions of the Civil Code in the 
light of the history of the civil law of Lower Canada leads to 
the same conclusion independently of any recognition or adop­
tion of the law of the Catholic Church in regard to marriage. 
This aspect of the question is fully considered by Mr. Justice 
Jette in Laramce v. Evans, 25 L.O. Jur. 261, and by Mr. Justice 
Lemieux, sitting in the Court of Review, in Dunn hcr v. Degré, 
Q It. 20 S.C. 456, at p. 471. I shall not do more than outline my 
views upon it.

By article 40 of the Ordinance of Blois (1579), provision 
was made for the publication of lmnns, the public celebration of 
marriage in the presence of four witnesses and the registration 
of the same—the whole subject to the penalties decreed by the 
church councils.

By article 12 of the Edict of Henry IV. (1606), it was 
ordained that marriages not entered into and celebrated in the

49—a D.L.R.
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of the Ordinance of Blois be declared void by the ecclesiastical 

1912 Judges.
InTe By the Declaration of Louis XIII. (1639), which directed

Marriage that the Ordinance of Blois should he strictly observed, and in- 
Laws. terpreted it, it was ordained that proclamation of banns should

AngiinTJ. be ma(*e by the curé of each of the contracting parties and that
at the celebration of the marriage four trustworthy witnesses 
should assist,

besides the curé, who ahull receive the consent of the parties and shall 
join them in marriage according to the form practised in the church.

All priests were expressly forbidden to celebrate any marriage 
except between their true and ordinary parishioners without the 
written permission of the curés of the parties or of the diocesan 
bishop; and it was further ordained that a good and faithful 
register should he kept of the marriages as well as of the publi­
cation of banns, or of dispensations and permissions which 
should have been granted. Pothier in his Treatise on Marriage, 
says :—

It is necessary for the validity of a marriage not only that it 
shall be celebrated in the face of the church, hut also that the priest 
who lias celebrated it shall he competent (No. 354). The priest 
competent for the celebration of marriages is the curé of the parties. 
The curé of the parties is the curé of the place where they have 
their ordinary residence (No. 355). Every other priest who lias 
not the permission either of the bishop or of the curé of the parties 
is incompetent to celebrate it. This is what results from the 
declaration of 1630 which, after having ordained that the curé must 
receive the consent of the parties adds: “All priests are forbidden 
to marry other persons than their true parishioners, without I lie 
written permission of the curés of the parties or of the bishop 
(No. 360).”

The presence of the curé required by our laws for the validity o# 
marriages is not purely a passive presence; it is an act and a 
ministration of the curé, who must receive the consent of the parties 
ami give the nuptial benediotion. That résulta from the terms of 
the declaration of 1639, where it is said that the curé will receive 
the consent of the parties, and will join them in marriage, following 
the form practised in the church (No. 350).

Sec the opinion of Mr. Justice Willes advising the House of 
Lords in Beamish v. Beamish, 9 II.L. Cas. 274, at pp. 317 to 324.

Enacted before the establishment of the Superior Council in 
Canada in 1663, the “Ordinance of Blois,” the “Edict of Henry 
IV.,” and the “Declaration of Iami'is XIII.” were each proprio 
vigorr in force in Quebec prior to and at the time of the con­
quest.

By subsequent ordinances of the French Kings, notably that 
of April, 1667, and that of April, 1736, further provision was
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made for the keeping of registers in nil parish churches and for 
their form and the entries to he made therein.

While there has been some controversy as to the effect upon 
the foregoing laws of the articles of capitulation of the cities 
of Quebec and Montreal and of the Treaty of Paris (176;$), the 
great weight of authority supports the view that they remained 
in force after the cession of Canada to Great Britain. See 
Stuart v. Bowman (1851), 2 L.C.R. 369 ; Wilcox v. Wilcox 
(1857), 8 L.C.R. 34.

The Anglican Church was not introduced into Canada as an 
established church. The exclusive authority of Catholic parish 
priests to celebrate marriage would, however, he held not to ex­
tend to the new Protestant inhabitants of Canada and the right 
of clergymen of the Anglican Church to solemnize marriage be­
tween them would be deemed to have been introduced without 
express legislation ns a result of the acquisition of the country 
by Great Britain. In my opinion, the Anglican clergy after the 
conquest also shared with the Catholic priests the right under 
the civil law to solemnize the marriages of Protestants with 
Catholics, although the validity of such marriages if not solemn­
ized before the Catholic curé, under the law of the Catholic 
Church dates only from 1764. This seems to me to he the neces­
sary result of the situation as recognized by their Lordships of 
the Privy Council in Brown v. Les Cure, < te., de Notre Dame de 
Montréal—(The “Guibord Case”) L.R. 6 P.C. 157, at pp. 206- 
7, and of the doctrine enunciated in Lonij v. The Bishop of Cape 
Town, 1 Moo. P.C. (N.8.) 411, at p. 461.

The Church of England, in places where there is no church estab­
lished by law, is in the same situation with any other religious lxidy— 
in no 1 letter, but in no worse, position.

While British settlers in British colonies and in conquered 
and ceded territory are themselves entitled to the benefit of their 
own marriage laws, and are unaffected in this respect hv the 
laws of the country (Lautour v. Tcrsdalc, 8 Taun. 830), the latter, 
nevertheless, as part of the private law (Salmond on Juris­
prudence, p. 484; Holland on Jurisprudence, p. 168), govern 
the inhabitants until altered by the competent jurisdiction of 
the new sovereignty : Ilalleck on International Law (4th ed.) 
vol. 2, p. 516; Blackstone (Lewis ed. 1902) vol. 1, pp. 107-8.

The Royal Proclamation of 1763 and the instructions given 
to the Governors between 1763 and 1774 are invoked in support 
of the contention that during this period the English common 
law was in force in Canada. I am unable to accept this view. 
(See Chief Justice Hey’s Report, 1 L.C. Jurist, Appendix.) 
But whether it be or be not well founded, by the Quebec Act 
passed by the Imperial Parliament in 1774. It is expressly 
enacted (s. 4) that the
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Proclamation (of the 7th October, 1763) no far os the same relates 
to the said Province of Quebec, and the Commission under the autli 
ority whereof the Government of the said province is at present 
administered ami all and every the Ordinance and Ordinances made 
by the Governor-in-Council of Quebec for the time being relative 
to the civil government and the administration of justice in the said 
province ... be and the same are hereby revoked, annulled and 
made void from and after the first day of May, 1776.
Sections 5 and 8 of the Quebec Act are as follows :—

5. And for the more perfect security and ease of the minds of 
the inhabitant* of the said province, it is hereby declared that His 
Majesty’s subjects professing the religion of the Church of Rome, 
of and in the said Province of Quebec, may have and hold the free 
exercise of the religion of the Church of Rome subject to the King's 
supremacy, declared and established by an Act made in the first 
year of the reign of Queen Elizabeth over all the dominions and 
countries which then did, or thereafter should, belong to the Im­
perial Crown of this realm ; and that the clergy of the said church 
may hold, receive, and enjoy their accustomed dues and right with 
respect to such persons only as shall profess the said religion.

8. And be it further enacted by the authority aforesaid, that 
all His Majesty’s Canadian subjects within the Province of Quebec, 
the religious orders and communities only excepted, may also hold 
and enjoy their property and possessions, together with all customs 
and usages relative thereto, and all others their civil rights, in as 
large, ample, ami beneficial manner as if the said Proclamation, Com 
missions, Ordinances and other Acts and Instruments had not been 
made, and a* may consist with their allegiance to His Majesty, 
and subjection to the Crown and Parliament of Great Britain, and 
that in all matters of controversy relative to property and civil 
rights, resort shall lie had to the laws of Canada as the rule for 
the decision of the same ; and all causes that shall hereafter lie 
instituted in any of the Courts of justice to be appointed within 
and for the said province by His Majesty, his heirs and successor*, 
rhall with respect to such property and right* be determined agree­
ably to the said laws and customs of Canada, until they shall lie 
varied or altered by any Ordinance that shall from time to time 
be passed in the said province by the Governor, Lieutenant-Governor 
or Commander-In-Chief for the time being, by and with the advice 
and consent of the legislative council of the same, to be appointed 
in manner hereinafter mentioned.

No now provisions had boon made for the keeping of the regis­
ters of baptisms, deaths and marriages in Canada between the 
date of the cession and the year 1795, when the statute 35 Geo. 
III. eh. 4 (L.C.) was passed. In section 1 it enacts :—

That from and after the first day of January, which will lie in 
the year subsequent to the passing of this Aot, in each parish 
Church of the Roman Catholic communion, and also in each of 
the Protestant Churches or congregations within this province, there 
ahall lie kept by the rector, curate, vicar, or other priest or minister 
doing the parochial or clerical duty thereof two registers of the same
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t<*nor, each of which shall lx* reputed authentic, and shall lie equally 
considered as legal evidence in all Courts of justice, in each of which 
the said rector, curate, vicar or other priest or minister, doing the 
parochial or clerical duty of such parish or such Protestant church 
or congregation, shall lie held to enregister regularly and successively 
all baptisms, marriages and burials so soon as the same shall have 
lieen by them performed.

Section 10 declares that certain registers of the Protestant 
congregation of Christ Church, Montreal, shall

have the same force and elTect to all intents ami purposes as if the 
same had been kept according to the rules and forms prescrilied by 
the law of the province.

Section 11 contains a similar provision in regard to other 
defective registers; and section 15 of the same statute is as 
follows :—

15. And lie it further enacted by the authority aforesaid, that 
so much of the twentieth title of an Ordinance passed by his most 
Christian Majesty, in the month of April, in the year one thouxnnd 
six hundred and sixty-seven, and of a declaration of his most 
Christian Majesty of the ninth of April, one thousand seven hundred 
and thirty-six, which relates to the form and manner in which 
the registers of baptisms, marriages and burials are to be numbered, 
authenticated or paraphe, kept and deposited and the penalties thereby 
ini|H>sed on persons refusing or neglecting to conform to the provisions 
of said Ordinance and declaration, are hereby repealed, so far as 
relates to the said registers only.
hi view of these statutory provisions it would seem incontro­

vertible that the French law as it existed at the time of the con­
quest had continued in force in regard to the keeping of marri­
age registers. Chief Justice Sewell, in Ex parte Spratte, Stu. 
K.B. 90, decided in 1810, says:—

The British statute, 14 Geo. III. ch. 811, commonly called the 
Quoliec Act declared the law of Canada, as it stood at the conquest, 
to lie the rule of decision in all matters of controversy and civil rights. 
He adds, at page 96, that :—

The right of keeping a register of baptisms, marriages and 
sepultures, with the power of rendering the entries thus made actes 
authentiques, or records, which by the twentieth title of the Edict of 
1007 was at the conquest vested in the then parish priests of 
Canada was, by law, considérai to lie so vested in them not by 
reason of their spiritual or ecclesiastical character, but liecause they 
were by law the acknowledged public officers of the temporal govern­
ment . . . Under the Ordinance of 1007, which was the law 
antecedent to the statute 35 Geo. III. ch. 4, the keeping of 
registers was entrusted to the curés of the Catholic Church and to 
their successors in office and to such only; and the curés were vested 
with this authority as priests in holy orders recognized to lie such 
hv law and as public officers in their respective stations. The late 
provincial statute (1705) does not change the character or quali­
fications of the persons to whom the keeping of registers is now
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to be entrusted. It extends the power of keeping registers to Prole- 
tant ministers, but still requires that all persons keeping register-, 
whether C'ntholics or Protest mts, shall be priests in holy orders 
recognized to In* sueli by law and to Is* competent ollicers in their 
respective stations. . . . In conformity to this general déclara 
lion and to the Ordinance of 1(1(17, the fourth section of the Statute 
also especially enacts “that every marriage shall lie signed in both 
registers by the clergyman celebrating the marriage” who must 
necessarily be a priest in holy orders recognized to be such by 
law, since by the law of Canada a marriage can only lie celebrated 
by such a character.
The learned Chief Justice, of whom Mr. Justice Lemieux 

rightly observed that lie
has left a great name in the jurisprudence contemporaneous with 
the events which followed the Quebec Act,

clearly considered that in Canada, from the time of the conquest, 
Catholic priests and clergymen of the Church of England were 
recognized by law as equally entitled to solemnize and to keep 
registers of marriage, the former for Catholics and the latter for 
Protestants, and that the Quebec Act was declaratory of this 
right, which was further recognized by the provincial Act of

When we find that down to 186(5, when the Civil Code was 
enacted, there is no trace of any other civil authority for the 
solemnization of marriage by Catholic priests and that their 
right to solemnize marriage and to keep registers of civil status 
prior to that time has never lieen questioned, and when we find 
that right recognized in the Civil Code as something unques­
tionably existing, the conclusion seems to be inevitable that, as 
a result of the reservation in the articles of capitulation of their 
rights and privileges, and the free exercise of their religion to 
the inhabitants of Quebec and Montreal, the assurances in sec­
tion 5 of the Quebec Act to the clergy of the Catholic Church 
that they should “hold, receive and enjoy their accustomed dues 
and rights with respect to such persons only as shall profess the 
said (Catholic) religion,” the provision of section 8 that His 
Majesty’s Canadian subjects within the Province of Quebec 
should hold and enjoy all their civil rights, and the continuation 
of the laws of Canada as the rule for the decision of all matters 
of controversy relative to property and civil rights—the respect­
ive rights of the Catholic clergy and laity inter sc as they existed 
at the time of the cession in regard to marriage were preserved.

The French law, so far as it could he applied, governed the 
ke'eping of registers by the Anglican clergymen, ns the Act of 
179f> establishes.

The criminal law of England was, by the Quebec Act, ex­
pressly declared to be the law of the province. Commercial and 
maritime laws of England were subsequently specially intro-
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duced. Hut in all matters of “civil rights” the law of Canada, 
ils it stood at the conquest, was declared to Ik* and remained 
“the rule of decision.” Whether marriage in Quebec should be 
regarded in the civil Courts as a civil contract, or, as would seem 
to be the better opinion, should he deemed a religious contract 
producing civil effects, it is for all civil purposes governed by 
the civil law, and, in view of the foregoing provisions, there can 
he no reasonable doubt, that that law in Lower Canada has been 
since the conquest, as is declared by Chief Justice Sewell, the 
civil law which was in force at the time of the conquest. In 
Citizens Insurance Co. v. Parsons, 7 App. Cas. 96, Sir Montague 
Smith in delivering the judgment of the Privy Council, at pp. 
110-111, said:—

the law which govern* civil right* in Qiieliee i* in the main the 
French law a* it existed at the time of the rc**ion of Canada and 
not tlie English law which prevail* in the other province*. . . .

It i* to lie observed that the warn* vord* “civil rights” are em­
ployed in the Act of 14 Geo. III. ch. s:>, which made provision for 
the government of the Province of Qm-lx-.. Section 8 of that Aot en­
acted that Hi* Majesty’* Canadian subject* within the Province of 
Quebec should enjoy their properly, usage*, and other civil right*, 
a* they had lie fore done, and that in all matter* of controversy 
relative to projierty and civil right* resort should be had to the 
law* of Canada, and lie determined agreeably to the *aid laws. In 
this statute the word* “property** and “civil right*” are plainly 
used in their largest sense.

Under the civil law of Quebec at and after the conquest the 
marriage of two Catholics could only take place in the presence 
of the curé of the contracting parties or of a priest authorized by 
him or by the bishop, and all priests were forbidden without 
such permission to celebrate any marriage other than between 
their true and ordinary parishioners. (Declaration of Louis 
XIII., 1639.)

In 1804 and again in 1821 statutes were passed validating 
marriages which had been theretofore solemnized lie fore Pro­
testant dissenting ministers and justices of the peace. In each 
of these Acts it is expressly provided that they shall not extend 
to any future marriages.

As is very clearly pointed out by Mr. Justice Jette in Lara­
mie v. Evans, 25 L.C. Jur. 261. the Act of 1827, authorizing 
clergymen of the Church of Scotland to keep marriage registers 
and to solemnize marriages, and the subsequent Acts authorizing 
the ministers of various dissenting bodies to keep registers of 
baptisms, marriages and burials were all procured, not with a 
view of affecting the position and rights of the Catholic Church 
and its clergy and laity, but because of the opinion maintained 
by Chief Justice Sewell, and generally asserted by the Anglican 
body that clergymen of that church were alone competent to
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marry Protestants. The purpose of the legislation would appear 
to have been to relieve dissenting Protestant bodies from that 
disability by giving to the ministers of those denominations the 
legal right to keep registers and to solemnize marriage primarily 
if not solely for the purposes of their respective congregations.

I860 these Acts were consolidated in chapter 20 of the Re- 
vised Statutes of Lower Panada. Sections 16 and 17 of that 
Act are as follows :—

18. The Protestant ehurelies or congregations intended in the 
first section of this Act. are all churches and congregations in 
communion with the United Church of England and Ireland or with 
the ('hurch of Scotland, ami all regularly ordained priests anl 
ministers of either of the said churches have had and shall have 
authority validly to solemnize marriage in Lower Canada, and are 
and shall be subject to all the provision* of this Act. 35 Geo. III. 
ch. 4; 7 Geo. IV. ch. 2, sec. 2.

17. This Avt extends also to the several religious communities 
and denominations in Lower Canada, mentioned in this section, and 
to the priests or ministers thereof, who may validly solemnize mir 
riage. and may obtain and keep registers under this Act, subject to 
the provisions of the Acts mentioned with reference to each of them 
respectively, and to all the requirements, penalties, and provisions 
of this Act, as if the said communities and denominations were 
named in the first section of this Act.

There follows a list of the various dissenting bodies which 
had obtained special statutes.

I read these provisions as declaratory of the right of the 
ministers of the several religious bodies therein named (Angli­
can, Scotch and Dissenting) to solemnize within the limits of 
the territory for which they are authorized to keep registers, all 
marriages (subject to article 63 C.C. and to the special limita­
tion in the ease of Quakers imposed by 23 Viet. ch. 11) except 
those which the law by other provisions renders them incompet­
ent to solemnize. This, in my opinion, meets the objection so 
much insisted on at bar that, if the argument presented by Mr. 
Mignault should prevail, there would he no provision in the 
Quebec law for the solemnization of marriages between dissent­
ing Protestants of different religious beliefs or for the marriage 
of infidels or pagans, or of persons attached to no particular 
religious denomination.

With matters in this position, the Legislature appointed the 
Commission for the codification of the civil law with instructions 
to express in the Code the existing law. The report of these 
commissioners upon the portion of the Civil Code which deals 
with the subject of marriage contains the following passages: -

With the object of preserving to everybody the enjoyment of 
his own usages ami practices according to which the celebration of 
marriage is entrusted to the ministers of the worship to which )>■- 
belongs several provisions are inserted in this title which although
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now in form nevertheless have their source and rainan d'être in the 
spirit, if not in the letter, of our legislation. . . . Since a
change such as that operated bv the Code Napoleon, which has 
secularized marriage and has entrusted the celebration of it ns 
well as the keeping of the registers to officers of a purely civil charac­
ter without any intervention being required on the part of religious 
authorities, seems in no wise desirable in this country it has become 
necessary to renounce the idea of establishing here in regard to the 
formalities of marriage uniform and detailed rules.
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The majority of the Commissioners thus express their 
opinion :—

The publicity required by the first part of article 128 is with 
the object of preventing clandestine marriages which are with good 
reason condemned by every system of law. An Act so important 
which interests many others liesides the parties themselves should 
not lie kept secret and the best method of preventing that happen­
ing is to rentier obligatory the publicity of the celebration. The 
word “openly” (publiquement) has a certain elasticity which makes 
it preferable to any other; being susceptible of a greater or less 
extension it has been employed in order that it may lend itself to 
the different interpretations, which the different churches and re 
ligious congregations in the province require to give it according to 
their customs and usages and the rules which are peculiar to them 
from which it is desired in no way to derogate. All that has been 
sought is to prevent clandestine marriages. Thus, those marriages 
which shall have l>een celebrated in an open manner and in the 
place where they are ordinarily celebrated according to the usages 
of the church to which the parties belong are reputed to have taken 
place openly {publiquement).

Taking up the Code and reading it, as it must be read, in the 
light of the foregoing facts, we find the following provisions 
which call for consideration in dealing with the question sub­
mitted :—

128. Marriages must be solemnized o|x*nly, by a competent officer 
recognized by law.

This is the fundamental provision designed to prevent clan­
destin ity.

Of almost equal importance, having the same object, and be­
ing the natural sequence of the provisions enacted for the same 
purpose, regarding the ration of banns in the church or 
churches to which the parties belong (articles 130-3 and 57-8 
C.C.) is article 63, which says;—

68. The marriage is solemnized at the place of the domicile of one or 
other of the parties. If solemnized elsewhere, the jterson officiating 
is obliged to verify and ascertain the identity of the parties.

The latter sentence obviously provides for such exceptional 
cast's as those of persons having no fixed residence (vagi) or no 
residence in the province. The form in which the article is ex­
pressed would be inexplicable if it were not thereby intended

3
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to prescribe that as a general rule marriage must take place at 
the domicile ot‘ one of the parties. I see no reason why this pro­
vision should not apply to Protestants as well as Catholics. The 
policy which underlies it so requires.

“Domicile” in this article means place of residence : l/< 
Mullen v. Wadsworth. 14 App. Cas. 631, at p. 636, and, in tin- 
case of Catholics, and probably of Anglicans, who have parochial 
organization, it means the parish in which the parties, or one of 
them resides. In the case of a person belonging to a religious 
body having neither parochial organization nor its equivalent, or 
of a person belonging to no church, domicile would probably 
mean the municipality in which he resides. The Catholic parish 
in Quebec is legally recognized. See R.S.Q., 1909, arts. 4266 
et sr</. It is in the parish church, private chapel, or mission, 
and for the territory attached to it that the registers are kept 
(article 42 C.C.). It is the proper curé of the parties, i.f., tin- 
parish priest, who is authorized to solemnize the marriage. It 
is at the church and within the territory for which he is author­
ized to keep registers that he is empowered to officiate. While in 
country places the parish and the municipality are coterminous, 
such cities as Montreal and Quebec are divided into many 
parishes of which the territorial limits are well defined, and 
only within them is the cure authorized to discharge bis func­
tions and to exercise his rights as parish priest. Every consid­
eration points to his parish being for the purpose of article lid 
the domicile of the Catholic at all events.

Publication of banns in the church to which the parties be­
long. marriage at the domicile and solemnization by a competent 
officer are the great safeguards provided by the Code against 
clandestinity. In all countries where the civil law prevails, 
territorial limitation of the jurisdiction to solemnize marriage 
appears to have been established for that purpose—a policy in- 
spi ed, no doubt, by the Tridentine Decree.

To further ensure obedience to the legal prohibitions in re­
spect to consanguinity, pre-contract and minority, the non-ob- 
servam e of which clandestinity too often serves to cloak, the 
Code ha- provided (articles 136 et scq.) for formal opposition* 
being made to marriages by interested persons. The efficacy of 
these provisions depends upon the restrictions imposed as to the 
place, time »nd publicity of solemnization by the articles to 
which allusioi. has just been made. Article 1107 of the Code 
of Civil Procedure, which must be read with the provisions of 
the Civil Code article 144 C.C.) requires that the opposition 
shall be served “upon the functionary called upon to solemnize 
the marriage,” ami article 61 C.C. directs that the disallowance 
of an opposition shall he “notified to the officer charged with 
the se'einnization of the marriage.” (See also article 1109
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C.P.Q.) By article G5 C.C. the “Act of Marriage” which the 
celebrant is required to prepare and sign, must inter alia state 
“that there has been no opposition or that any opposition has 
been disallowed.” These provisions accord only with the view 
that in the ordinary case and as a general rule there must be 
some one, or at most, two defined and ascertainable functionaries 
charged with the celebration of a marriage and that the juris­
diction of the competent officer mentioned in article 128 is neces­
sarily territorially restricted as indicated in article 63 ; and that 
is the only logical outcome of the provisions of articles 130 ft 
giq. The purpose of such provisions and their efficacy to attain 
the object sought by the Legislature—the prevention of clan­
destine marriages, incestuous marriages, bigamous marriages 
and marriages between minors without the consent of parents— 
are well stated by Mr. Justice Lemieux in Duroeher v. lhqrt, 
Q.R. 20 S.C. 456, at pp. 488 ct tcq. To hold, as is maintained 
by those who contend for a negative answer to both branches of 
the second question, that every officer authorized to keep a mar­
riage register is competent to solemnize the marriage of any two 
persons who come before him, whatever their residence and 
whatever their religion, provided only they produce to him a 
license from the Crown, is to destroy at once and completely all 
the elaborate safeguards wliieh the Legislature has provided to 
prevent those manifest evils. As put by Mr. Justice 
Lemieux ;—

Can it be supposed for an instant that the codifiers, after having 
ordained the publication of marriage (a) in the church of the 
parties ; (6) before a public officer belonging to the worship of the 
parties; (c) by their curée; (if) ami after having left to the re­
ligious authorities to whom the parties are subject the discretion 
of granting or of refusing the dispensation of such publication 
would, after providing for all this series of formalities to be carried 
out by the curé and the religious authorities in the church of the 
parties, have left persons after all free to contract marriage before 
no matter what minister and of a different religion. The idea 
*eema to us neither reasonable nor probable.
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Articles 42, 44 and 45 now call for attention :—
42. Acta of civil status are interfiled in two registers of the 

same tenor, kept for each Roman Catholic parish church, private 
chapel or mission, and for each Protestant church or congregation 
or other religious community, entitled by law to keep such registers, 
each of which is authentic, and has in law cipial authority.

44. The registers are kept by the rector, curate, priest, or minister 
having charge of the churches, congregations, or religious communi­
ties or by any other officer entitled so to do.

In the case of Roman Catholic churches, private chapels or missions, 
they are kept by any priest authorized by competent ecclesiastical 
authority to celebrate marriages or administer baptism and perform 
the ritee of burial.
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4.1. In the cnw* of Homan Catholic churches, private chapel- or
iniiwioii*, the register must lie granteil under the name menti..... .
in the certificate of niithoriz.n1 ion hy the hishop, the ordinary of the 
dioce*e. the vivnr general, or the administrator; and the prie»! on 
presenting the register for autlientieation moat exhibit the eertili. >te 
of authorization.

In them* articles the Code expressly recognizes the power of 
the Catholic bishop to appoint priests for the solemnization of 
marriage and to confer upon them the requisite authority 
Their right to keep civil registe-s is made to depend upon this 
authorization of the bishop and their competence to solemnize 
marriage for civil purposes is in turn made to depend upon 
their being so authorized to keep registers. (Article 120.)

This latter article, which reads as follows,
121). All prient*, rectors, ministers and other odicers authorized 

by law to keep registers of acts of civil status, are compete»! to 
solemnize marriage.

llut none of the officers thus authorized can lie compiled t • 
solemnize a marriige to whieli any impediment exists according to 
the doctrine and lielief of his religion and the diseipline of tlie 
church to which he lielongs,

is the sheet-anchor of those who contend that every officer noth 
ovized to keep a marriage register is competent to solemnize any 
and every marriage. It is, on its face, not a facultative pro­
vision. It is declaratory of a legal competence already exist- 
ing—which in the ease of ministers of dissenting bodies had 
been conferred by the statutes consolidated in the C.S.L ('., 
18(H), eh. 20. and by subsequent similar acts. It is necessarily 
general in its terms. It must, as must every provision of the 
Code, Is* read with the other articles and Ik* so construed that 
their efficacy shall not Ik* destroyed. It is consistent with the 
limitations which the provisions above discussed necessarily en­
tail. Having regard to the facts that solemnization by their 
proper cure or by a priest acting with his authority or that of 
the ordinary, was an essential condition of the validity of mar­
riage by the civil law of Canada at the time of the conquest, that 
this continued to be the low in respect to Catholics after the 
conquest, that the instructions to the codifiers were to express 
the existing law. that in their report they say their object has 
been to preserve to everyhwly

the enjoyment of hit cu*toms an.I practices according to which the 
celebration of marriage it entrusted to the mini*tcrt of the worship 
to which he belongs,

and that they inserted numerous provisions in the Code com­
patible only with that intention, I have not the slightest doubt 
that, upon a proper construction, article 129 cannot be read as 
conferring the general and indiscriminate power to solemni»- 
tnarriage which Mr. Lutteur felt compelled to contend for and
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which would inevitably entail upon the province the very evils 
which the whole tenor of its enactments in regard to marriage 
makes it clear it was the purpose of the Legislature of Quebec 
to obviate.

I am of the opinion that under the various provisions of the 
Civil Code, quite apart from any impediment created l»y the 
laws of the Catholic Church, it is essential to the validity of the 
marriage of two Catholics in the Province of Quebec that the 
celebrant should lie the parish priest of one or other of them or 
a priest acting with his permission or with that of the bishop. 
Since the marriage may In* solemnized at the domicile of either 
party (article 63) this requirement of the civil law seems to he 
inapplicable to the marriage of a Catholic with a non-Catholic. 
The effect of the other articles of the Civil Code relating to 
marriage, which reproduced the provisions of the civil law as it 
stood at the conquest with some subsequent legislative modifica­
tions, therefore harmonizes with that of article 127 C.C., which 
recognizes and adopts for Catholics the law of the Catholic 
Church as it stood in 1866 in regard to impediments to marriage 
other than those enumerated in the preceding articles of the 
first chapter of the title on marriage. On no other construction 
of the various articles of the Code dealing with marriage can the 
obvious policy of the Legislature be carried out or can due 
effect be given to them all. This conclusion is in accord with the 
great weight of the jurisprudence of the Province of Quebec. 
In addition to Laranu'c v. Kraus, 24 L.C.J. 225; 25 L.C.J. 261, 
and Durochcr v. Degré, Q.R. 20 S.C. 456, already cited, 1 may 
refer to Glabcnskfi v. Wilson, M.L.R. 2 S.C. 174; Vaillant ourt 
v. Lafontaine, 11 L.C. Jur. 205; and Valade v. Cousineau, Q.R. 
2 8.C. 523.

Against the view supported by these authorities there are 
only the decisions of two Judges of first instance one in Del/dt 
v. Coté, Q.R. 20 S.C. 338, in effect overruled within two months 
by the Court of Review in Durochcr v. Degré, Q.R. 20 S.C. 456, 
nml the other in Hebert v. Clouâlrc, 6 D.L.R. 411, 41 Que. S.C. 
243.

The effect of the provisi - of the statutes and of the Code 
in regard to marriage licenses must still he considered. Al­
though addressed “to any Protestant minister of the Gospel,” 
the license does not confer upon him the power or authority to 
solemnise marriage. (Articles 128 and 129.) That is derived 
from the law in the case of Protestant clergymen and in the case 
of Catholic priests from the bishop, whose authorization to 
solemnize marriage carried with it by law the right to keep 
marriage registers for civil purposes (articles 44 and 45 C.C.), 
that right in turn involving the civil competence of the priests 
so authorized to solemnize marriage. (Article 129 C.C.)

In the Catholic Church the * has the power to dispense
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with the publication of banns. The French law in force in 
Lower Canada recognized that right for civil purposes, and hy 
articles 59 and 134 C.C. it is continued. The license issued hy 
the Crown is nothing more than a substitute or an equivalent in 
the case of Protestants for the bishop’s dispensation from the 
publication of banns, which Catholics must obtain if they wish 
to be married without such publication, and probably also from 
the obligation of marriage in the church. It is urged that it 
also does away with the requirement of marriage at the domicile, 
but I more than doubt that.

Article 57 prescribes that:—
before solemnizing a marriage, the officer who is to perform the cere­
mony must lie furnished with a certificate establishing that the publi­
cation of banns required by law has been duly made; unless he lias 
published them himself, in which cose auch certificate is not necessary. 
By article 59 (a) it is provided that:—

In so far as regards the solemnization of marriage by Protestant 
ministers of the Gospel marriage licenses are issued by the department 
of the provincial secretary under the hand and seal of the Lieutenant- 
(iovernor, who. for the purposes thereof, is the competent authority 
umler the preceding article.

The issue of a license to a minister to solemnize a projected 
marriage does not confer on him the requisite power to do so. 
It is an authority to the minister to lie chosen, if he be compet­
ent by law, to proceed with the marriage without proof of the 
publication of banns and probably elsewhere than in his church. 
If the minister he otherwise incompetent to solemnize the mar­
riage, the license has no greater validating effect upon it than 
it would have if the partie* were legally incompetent to contract 
marriage. The minister is personally protected from any action 
or liability for damages by reason of any legal impediment of 
which he was not aware, article 59 (a) ; but beyond that the 
license has no saving force.

That marriage licenses issued by the Crown are intended 
solelv for Protestants is made clear by a reference to article 
59(e) and to the R.S.Q. (1909). arts. 1494. 1495, 1497. 1498 
and 2943. The provisions for licenses are confined to the solemn­
ization of marriage hy Protestant ministers and the fees derived 
from them are by law devoted to Protestant superior education.

There is nothing, therefore, in the provisions of the law re- 
garding licenses inconsistent with the view that a marriage 
between Catholics in the Province of Quebee ean lx- validly 
solemnized only by the curé of one of the parties or hy a priest 
authorized hy him or hy the bishop.

I express no opinion as to what persons should, for civil 
purposes, he deemed subject as Catholics to the impediment 
which has been under discussion. That question has not Wen 
asked.
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Before coileluding this opinion I think it right to direct at­
tention to the important, hut too often overlooked, provisions of 
articles 163 and 164 of the Civil Code, which are as follows :— 

163. A marriage although declared mill, pmduee* civil effect», an 
well with regard to the husband and wife as with regard to the 
children if contracted in good faith.

104. If good faith cxiwt on the part of one of the parties only, the 
marriage produces civil effects in favour of such party alone and in 
favour of the children issue of the marriage.

My conclusions in regard to the second question are that in 
the Province of Quebec marriages between persons who are both 
Catholics solemnized before a Protestant clergyman or minister 
are civilly invalid ; marriages between persons one of whom only 
is a Catholic, commonly called mixed marriages, which would 
otherwise he legally binding, are civilly valid whether solemn­
ized before a Catholic or a Protestant clergyman or minister. 
These results flow from the provisions of the civil law of that 
province taken by themselves; and also from the law of the 
Catholic Church, so far as it is given civil effect by article 127 
of the Civil Code. The recent decree known as 11 Ne Temcre99 I 
understand not to In* within article 127 C.C. It has not received 
any other legislative recognition and has, therefore, no civil 
effect.

1 would answer the second question submitted, as to clause 
(a) in the affirmative, and as to clause (6) in the negative.

I answer the third question in the negative for the reasons 
which Mr. Justice Davies has assigned in support of the negative 
answer to the first question.

As was so aptly pointed out by Mr. Smith, the special and 
unique provision made by section 93 of the British North Amer­
ica Act for federal remedial legislation, intended as a protection 
to religious minorities in educational matters, precludes the idea 
that, in regard to other subjects assigned to the exclusive juris­
diction of provincial Legislatures any general overriding legis­
lative power is vested in the Dominion Parliament.

I would, in addition, merely direct attention to the omission 
of the Province of Quebec from the 94th section of the British 
North America Act, which provides for Dominion legislation 
for uniformity in the laws of Ontario, Nova Scotia and New 
Brunswick as to property ami civil rights, subject to the ap­
proval of the provincial Legislatures, as affording another argu­
ment of some cogency in support of the negative answer to the 
third question. “The Province of Quebec is omitted from this 
section,” says Sir Montague ^mith, speaking for the Privy 
Council in Citizens* Insurance Co. v. Parsons, 7 App. Cas. 96, 
at p. 110, “for the obvious reason that the law which governs 
property and civil rights is in the main the French law as it
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existed lit tlu* time of the cession of Canada and not the English 
law which prevails in the other provinces.M

There cannot lie the slightest doubt that the representatives 
of Lower Canada insisted that, from the subject of “marriage.” 
which, in the original draft of the confederation pact, was given 
in its entirety to the Dominion Parliament, should he taken out 
and assigned to the exclusive legislative jurisdiction of the 
province, “the solemnization of marriage,” in order that the 
complete control of the Legislature of the Province of Quebec 
over all that pertains to that subject should be assured and that 
there should be a constitutional guarantee against federal inter­
ference with the provisions of its civil law, carefully framed to 
suit local conditions, in a matter so vital to civil rights.

The following announcement was made by the Chief Justice 
with respect to the Reference :—

To both branches of the first question, the Chief Justice, Mr. 
Justice Davies, Mr. Justice Duff, and Mr. Justice Anglin an­
swer “No.”

The answer of Mr. Justice Idington is:—
“It is an impossible bill ns it stands. If I must answer cate­

gorically, then 1 say as follows: The retrospective part would lie 
good as part of a scheme for concurrent legislation by Parlia­
ment and Legislatures confirming past marriages which prob­
ably neither can effectively do. The prospective part so far as 
possible to make it an effective prohibition of religious tests may 
he good, but doubtful, and the probable purpose can be reached 
by a better bill.”

To the second question—the Chief Justice asks permission 
to decline to answer the first branch of this question, for the 
reasons given in the attached memorandum. (See p. M5 
ante.)

To the first branch of the question—Mr. Justice Davies. Mr. 
Justice Idington and Mr. Justice Duff answer ' No.” To that 
first branch the answer of Mr. Justice Anglin is “Yes.”

To the second branch of question No. 2—the Chief Justice, 
Mr. Justice Davies, Mr. Justice Idington, Mr. Justice Duff and 
Mr. Justice Anglin, answer “No.”

To the third question—The Chief Justice, Mr. Justice Davies, 
Mr. Justice Duff and Mr. Justice Anglin answer “No.”

Mr. Justice Idington’s answer is:—
“As to the third question, sub-section (a) I answer ‘yes’ 

to be concurred in by the respective Legislatures of provinces 
concerned and as to sub-section (h) I answer ‘yes’ if and when 
a province fails to provide adequate means of solemnization

A newer» accordinyl>i.
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BONIN V. ONTARIO WIND ENGINE AND PUMP CO. QUE.

Qurbir Court of Review, Ptifliiuclo, Charbonnrau, nnd Dunlop, ./.A C. R.

'>*1»: || IIE—44)—Wabiaxty—Ditt or nkimji io ti.mt.
Whm* machinery i* Hold with a WHrr.inty that it shall work to tho 

mu tin fact ion of the |mrvha*cT. it is the duty of the seller to thoroughly 
test it. under conditions similar to those in which it is to le used 
before delivering the machine to the purchaser.

Appeal by defendant company from the judgment of the Statement 
Superior Court, district of Joliette, DeLoriinier, J.

The appeal was dismissed and the judgment below affirmed 
by the Court of Review.

The facts disclosed were as follows: On August 9, 190.1, 
defendant company through its agents, Coutu and Robillard, 
sold a windmill and tank outfit to plaintiff to be erected and 
installed on plaintiff’s property at Kte. Elizabeth.

By the warranty on the reverse side of the contract, plain­
tiff’s exhibit No. 1, the company undertook to guarantee that 
its windmills and other goods were constructed solidly and of 
first class material, and that it would make good any part found 
defective, cither by construction or poor (piality of material, 
provided the parts were forwarded to the company’s workshop.
The outfit arrived at the end of August, 1905, and Geoffrion, 
one of the company’s employees, erected it. lie worked for 
about eight days, and before leaving it, as there was no wind to 
try it, Geoff rion tested it and found it all right. During the 
week that Geoffrion was on plaintiff’s farm, he instructed plain­
tiff and his son as to how the windmill should be worked. lie 
explained the pump, regulator and other parts of the appara­
tus. The day after Geoffrion left, a wind arose and the wind­
mill half filled the tank before it stopped. Plaintiff investigated 
the matter and found that a small piece of pipe had been broken, 
and he drove to St. Félix de Valois and requested Coutu, the 
company’s sides agent, to have the part adjusted. Several days 
passed before the part was adjusted and after that Bonin got 
the water all right, and when the company’s employee visited 
the premises he discovered that the reason for the irregularity 
in the working of the windmill was that sand was being intro­
duced into the intake pipe and thence into the pump, and the 
pump was thus becoming clogged, rendering the action of the 
windmill irregular. Robillard, the company’s employee, sug­
gested to Mr. Bonin that he should either buy a filter so as to 
prevent the sand or gravel from getting into the pump, or he 
should be more careful and from time to time clean the pump 
of the gravel and sand that was bound to enter therein.

Mr. Robillard declared that the entry of the sand and gravel 
into the intake pipe was caused by heavy autumnal rains. Plain-

50—4 D.I..K.

V'

Ï



780 Dominion Law Kworts. |6 D.L.R.

QUE. till' complained that the tank was leaking. Ilohillard explaim.l
C. R. 
1012

to Bonin that all wooden tanks were hound to leak rind sweat 
for some months after they were installed, and that plaintiff

Ontabio

Pump Co.

should keep on screwing up the hoops which encompassed the 
tank.

J. E. Ladouccur, for plaintiff.
E. 1!chert, for defendant ; A. 0. Brooke Clajrton, K.C., coun­

sel.
The following opinion was handed down.

Dunlop, J. Ditni»i\ J. :—Plaintiff’s action was served on the 20th No\ 
einlier, 1905, and in it he complains that the pipe installed at 
the liottom of the well was badly placed, that the tank leaked, 
the regulator would not work and the float would not act, and 
prayed that the contract he set aside and that he he awarded 
$104.00 damages. The defendant pleaded in effect that the 
outfit was properly erected: that the company was willing to 
make good any parts that were defective or broken through 
defective material ; that the irregularity in the working of the 
windmill was not due to any defect in the outfit, hut to plain­
tiff’s inability or unwillingness to follow the instructions given 
to him as to how he should run and care for the outfit ; that a 
part was broken owing to plaintiff having permitted sand to 
enter and clog the pump, and that plaintiff, previous to the 
action, had used and was still using the windmill and obtaining 
water therefrom. The judgment dissolves the contract and con­
demned defendant to pay $111.00 for various small items. The 
Court based its judgment, in my opinion, correctly, upon the 
grounds that defendant undertook to erect the outfit to the en­
tire satisfaction of plaintiff; that defendant’s employee, (ieotT- 
rion, after completing the installation of the outfit, should have 
waited until a favourable wind arrived by which he could have 
tested the outfit, instead of contenting himself with testing it 
by hand ; further, that defendant’s tank was sweating and leak­
ing, and finally, that the windmill was so broken up that it 
could not Ik* repaired. The employees of the defendant sent 
to repair the mill failed to give satisfaction to the plaintiff, who 
protested the defendant on the 17th of October by letter of his 
attorneys.

It may Ik* remarked that the plaintiff never thougfit of re­
pudiating his contract. He required the windmill in question 
and he was perfectly able and responsible to pay the price 
agreed on. He had no interest except the interest of obtaining 
a suitable windmill. The outfit in question has never been in­
stalled as it should have lieen, according to the guarantees ex­
pressed in the contract. It has not b<*cn installed so that it 
could Ik* used for the purpose destined.
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It was tile duty of the defendant to erect and install the out­
fit ho that it would work properly and to see that all necessary 
accessories were there to give the result guaranteed. Now it 
lias been proved that it has not been so installed, and this cer­
tainly was a fault on the part of the defendant. The proof 
shews that the outfit in question has deteriorated and cannot 
now he properly installed, and as it has not been installed to 
the satisfaction of the plaintiff, lie has the right to Ink» the 
present proceedings. 1 am of opinion that the judgment is 
justified by the proof, and that it should lie confirmed in all 
respects, with costs against the defendant in lioth Courts.

QUE.

C. K.
1012
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Dunlop, J.

Appeal dixnhssi d.

Re McKAY. ONT.
Ontario Hiyh Court, Middleton, J. June 20. 1012. 11. C.J.

1. Wills (g III (1 8—156>—CossTBumox—Distbibction vi:k capita.
The grandchildren <»f a testator take per capita under a testament 

ary provision that, uftor the expiration of the period fixed for the 
payment of certain charges upon a designated amount of money, such 
sum should become the residue of the testator’s estate and Is* divided 
among his surviving grandchildren.

2. Wills (g III <1H—1 .idi—('oxhtkvvtio.n — Dintbiiivtiox pin ktibpks.
Grandchildren of a testator will take per stirpes under a will dir 

«•cling that a certain portion of th«> testator's estate should lx- divided 
into a* many parts as ho had children surviving him. which were 
to lie invested by his trustees and the interest paid to his children, 
which sums so set apart t«* them were given to the issue, if any, of 
such surviving children, and in the event of any child dying without 
issue, that the amount of the portion that would have gone to such 
issue, if any, should he divided among the other children of the testa 
tor, share and share alike.

3. Wills (| 111 (17—151 )—< oxstbvctiox — Amcum.i» imhthoxemkxt
or UKQIKMT OK INCOME .U IKK HKXKMCt AST's M A JOB f TV.

A direction in a will that a lietpiest <if the income from a sum of 
money to the sons of the testator shall be paid to them when they at 
tain the age of 27. is ineffective to prevent payment to them of the 
accrued income at their respective majorities.

» Wills (gill 11—1721 — Tri htkkm— Dim bktion — At tiiokitv to pay
MKHIVA 1. KXVKNSKS OK III NKKHTAKIKM WIIKN ‘ IIKKMKI» VBOI'KR.”

Wliere trustees are eiiqmwered by a will to pay such medical ex- 
peuaaa . f ;• bewfieiar) •" the) "deem proper" the) ire the final euth 
ority and the Court will not «>rder re eoupment in favour of such 
leneticiary of a claim for medical expenses for which only tla* law 
ciary or her husband is directly liable, anil which the trustees have re 
jeeted in goo<l faith.

1912

Motion by the executors mid trustees under the will of Hugh 
McKay, deceased, upon an originating notice, for an order de­
termining certain questions arising upon the construction of 
the will.

Statement
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ONT. The motion was heard at the London Weekly Court on the
H.C.J.

1912
22nd June, 1912.

J. It. McKillup, K.C., for the London and Western Tr. t
Rk

McKay.
Company, executors.

/•’. /'. lit Its, K.C., for the widow, Ellen McKay.
T. G. Mtrcdith, K.C., for James K. McKay, and other adult 

children of the testator.
./. .1/. Mt Kvoy, for Ethel M. Parker, a married daughter.

II. liarllctt, for Mary McKay and F. C. McKay, inf nt 
children.

IV. If. Meredith, for grandchildren and unborn issu, of 
children.

Middleton. J. Middleton, J. :—The late Hugh McKay died on the did 
July, 1897, leaving an estate of upwards of $00,000, personally. 
He left him surviving his widow and eight children, all the 
children being at that time infants. Since his death two of the 
children—Gordon Alexander McKay and Nellie Irene McKay 
—have died, while yet infants and unmarried.

By his will, dated in September, 1890, the testator be­
queathed all his property to his executors upon trust to get the 
same in and to invest and hold it upon the trusts set forth.

The various trusts mentioned are so ill-defined, confused, 
and contradictory, that it is impossible with any certainty to 
grasp what was in the mind of the testator.

He first directs that, from the moneys realised, $35,000 lie 
set apart, and thereout and out of its accumulations there he 
paid to the wife for five years an annuity of $1,500, for the next 
five years an annuity of $1,200, and during the rest of her life 
an annuity of $1,000. Upon her death or remarriage, this fund 
“is to become part of and to form the residue of my estate.” The 
annuity is to be used by the wife in the maintenance of herself 
and such of the children as shall elect to reside with her; and 
upon her death “the above sums” are to be paid to the guardian 
named, for the maintenance of any infant children until they 
attain age.

By the next clause of the will, the fifth, the “remainder” 
of his estate is to be divided into as many parts as he shall 
have children living at the time of his decease ; and these shares 
arc to be invested, the interest arising to be paid to each daugh­
ter when she attains the age of 21, and to the son when he shall 
attain 27. But, in ease of the sickness of any of the children, 
the trustees are to have power, if they deem proper, to pay for 
the medical and other attendance ; the amount so' paid to he 
deducted “from the residue of my estate, and in the event of any 
child electing to enter a profession or to attend a university the 
trustees may provide from the residue of my estate and charge
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to the interest of such child sufficient money for the aforesaid 
purpose.” Each daughter is also to have $400, and each s m 
$500 when married, ‘‘such sums to be deducted from tlv re­
sidue of the estate.”

By the sixth clause, the principal sum invested for each son 
and daughter is given ‘‘to their issue, if any;” but, in the 
event of any son or daughter dying without issue, the amount of 
the portion that would be his if he had lived is to become part 
of the principal and to be divided among the other
children, share and share alike, and ‘‘to be governed by para­
graph No. 5;” the widow of any son to have a third interest 
paid to her during widowhood. By the same clause, the ‘‘re­
sidue of my estate is to be divided among my surviving grand­
children, and the interest accruing thereon to be paid to my 
children, each to share and share alike.”

Two theories are put forward as to the construction of the 
will.

It is argued by Mr. T. G. Meredith and those in the same 
interest that the testator has contemplated two distinct funds: 
the first consisting of the $35,000 to be held for the widow, 
which he designates ‘‘the residue of my estate;” the other, 
which he designates ‘‘the remainder of my estate,” is every­
thing beyond this $35,000. This ‘‘remainder” is to lie divided 
into eight portions, one to be held for each child ; and it is con­
tended that the primary idea with reference to this fund is, 
that it is to remain intact for the children. The $35,000, er­
roneously called the ‘‘residue,” is to lie resorted to in the first 
place for the payment of the widow’s annuity. The annuity 
would not exhaust the income derived from the fund. Upon 
this fund there was also to be cast the special payments for the 
maintenance of the family. The medical expenses and expenses 
of a kindred type are, by clause 5, directed to be borne by ‘‘the 
residue.” Moneys spent for educational purposes, while to be 
first paid from this residue, are to be ultimately charged ‘‘to 
the interest of” the child. The allowance upon marriage is also 
directed to be paid from the residue, but there is no provision 
in this case that it should be charged against the child’s in­
terest.

It is then argued that the testator has attempted, with re­
ference to what he calls ‘‘the remainder,” to create an estate 
tail in his personal estate. The income is to be invested until 
each daughter attains the age of 21. when she is to receive the 
income of her share, including accumulations. The income on 
the share of the son is to be invested until the son attains the 
age of 27, when he is to receive the income, including accumula­
tions. The principal invested is to go to the issue of the son or 
daughter who dies, and in the event of a son or daughter dying

ONT.
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without issue, then the shares of the other children are to In- 
augmented, subject to the dower provision made for the widow 
of a deceased son. When the residuary estate, so-called—that 
is, the $113,000—is free from its primary burden of providing an 
income for the maintenance of the wife and family at home, or 
the minor children in the case of her death, then this residue is 
to he divided among the testator’s surviving grandchildren.

The opposing theory, advocated by Mr. W. R. Meredith, in 
the interests of the grandchildren, is, thr.L the $35,000 is set 
aside for a temporary purpose merely. Upon the death of the 
widow it is to form part of the residue, and there is hut one 
residual fund to he dealt with. Upon the death of the chihl- 
ren, this residual fund is to be divided, share and share alike, 
among the then surviving grandchildren ; the children ha vim? 
in the meantime shared in the income derived.

No third theory for the construction of tin* will has hern 
suggested.

Each theory 1ms its defects. The theory advocated by the 
children involves the rejection of the words “to be part of.’* 
in the clause dealing with the $35,0(H), where the testator direct* 
it upon the death of the wife “to become part of and to form 
the residue of my estate.” Yet tin- opposite theory presents a 
similar difficulty, as it involves the rejection of the words “to 
form,” found in the same expression. It is also unlikely that 
the testator would mean to postpone the division of the estate 
until the death of the last surviving child, and that this shoiihl 
he the time when the surviving grandchildren would take.

I am inclined to accept the first theory, with some modifica­
tions. It appears to me that the period for which the residue is 
to be held under clause 4 is the death or marriage of the wife 
and the attaining of age of the youngest surviving child, which­
ever is latest. Up to that time this fund is to be resorted to for 
the purpose of maintaining the family; and in the meantime, I 
think, the trustees had the right to resort to it also for the pur 
pose of medical and kindred expenses and for the payment of 
the marriage portions of both sons and daughters; and 1 would 
fix this as the period of survivorship, when the division amongst 
the grandchildren is to take place. Until then, any interest 
arising from this $35,000, not used in the payment of tin- 
widow's annuity or the substituted annuity for the maintenance 
of minor children, should be divided among the children equally.

This gives meaning to both branches of the seemingly self­
contradictory clause at the end of paragraph 6.

What then is the position with reference to the share of the 
children in the so-called remainder—the sums that were directed 
to be divided and allocated to them respectively after the $35.- 
000 had been set apart!
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Mr. T. G. Meredith contends that there is an absolute gift 
to the children, because this is an unsuccessful attempt to create 
an estate tail in personalty. I do not agree with this. It ap­
pears to me that it is a gift of each share to the executors to 
hold in trust for the child during life, and upon the death of 
the child the principal of each share is given to the issue, if any, 
of the child absolutely, and, in the event of the death of the 
child without issue, then the shares fall into the fund of the 
surviving children and are to he governed by paragraph 5; 
which I understand to mean, to he held upon the trust indieated, 
the income to be given to the other children for life. It is 
not a gift to the child “and his issue,” which I agree would In* 
absolute.

The result of this is, that the shares of the children in 
•verything over the $35,000 will ultimately be distributed among 
the grandchildren per stirpes, while the grandchildren will 
share in the $35,000, when it comes to be divided, per capita. 
The children are given nothing but the interest ; the interest 
on the shares being theirs absolutely; and the attempt to post­
pone payment in the case of sons to the age of 27 being nugatory, 
on well-understood principles. The right of the children to re­
ceive interest on the $35,000 will terminate on the arrival of the 
period of distribution.

Several orders have been made by the Court dealing with 
this estate, and increasing the allowances for maintenance. Tin- 
first order was made on the Kith May, 1808, in the matter of 
the estate and in the matter of the infant children. The widow 
had claimed certain insurance money, and tin- order recites, as 
a term of its being made, that she was to withdraw all claims 
thereto. The allowance was increased from $1,500 to $2,300 
per annum ; the infant Gordon Alexander to have no part or 
share therein save that the executors were to retain out of this 
$2,300, $K)fUi(i for his support and maintenance; this increased 
allowance to he charged against the estate of the infants other 
than Gordon Alexander.

By another order, dated the 24th May, 1002, it is declared 
that the children under paragraph 5, take vested interests in 
the income of the estate, and are entitled to have the same or a 
sufficient portion applied for maintenance respectively. The 
same order provides that the allowance for maintenance Is- in­
creased for a period of four years to $2,500 per annum ; this in­
creased allowance to Is- charged against the respective shares of 
the infant children other than Gordon Alexander.

On the 23rd February, 1003, an order was made for payment 
of $200 for two years for the education of infants. No pro­
vision is made how this shall In- charged.

On the 27th June, 1005, an order was made directing Day­
men! by the trustees of the medical expenses of Gordon Alex-

ONT
H.C. J.

McKay.
MnMlpton, J.
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ONT Minier McKay, these expenses amounting to $555. No provision
H. C. J.

1912
is made as to how this shall be charged.

On the 2.'trd of March, 1900, a further order is made for

Re
McKay.

payment of $000 for medical treatment of Gordon Alexander 
McKay.

On the 1st June, 1900, the allowance under the 4th para­
Vlddieton, J. graph of the will is made $2,000 for a period of three years, to 

lie charged in equal proportions against the children, other than 
Gordon Alexander McKay.

On the 30th June, 1900, an order is made providing that 
out of the share of Gordon Alexander McKay, moneys may 1... 
expended for his medical treatment.

On the 10th July, 1909, the annual allowance is continued 
at $2,000 for two years ; and on the 10th June, 1911, this is 
continued for a further period of three years; this order pm 
viding that the increased allowance shall he charged against tin* 
shares of the children other than Gordon Alexander.

1 am not called upon to consider the validity of these orders 
or their propriety. Effect must he given to them according to 
their terms. The increased allowances must be charged as they 
direct, against the shares, in which, in my view, the children had 
only a life interest. The annual payments authorised by the 
testator must he charged to the $35,000 fund.

The accounts should he made up and taken upon that basis.
On this application, the married daughter Ethel M. Parker 

asks for a direction that the executors should pay to her a sum 
to recoup her for medical and kindred expenses. I do not 
think that I can make any such order. She is married, and. 
prima facie, her husband ought to hear any such expenses. Hut, 
apart from that, the payments for medical and kindred expenses 
are payments which the executors “deem proper.” The exe­
cutors in this case expressly state that they do not deem the 
paymer t, now sought to lie proper. They are the final authority.

Sa is expressly directed by the orders of the Court, my 
view i. tat the payments for medical expenses must be borne 
by the $35,000 ; advances for educational purposes must be borne 
by the shares of each child ; and that the orders of the Court 
dealing with specific sums must lie given effect to in accordance 
with their terms.

Where no specific direction has been given with reference 
to the costs of different applications, costs should be charged in 
the same way ns the sums dealt with by the order.

I think that the foregoing covers all the different mat' rs 
discussed, and that there ought to be no difficulty in making 
out accounts upon the footing indicated.

Costs of all parties of this application should he allowed 
out of the $35,000 fund.

Order accordingly.
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LANDRY (defendant, appellant) v McCALL et al. (plaintiffs, 
respondents).

Qacbw Kiny'a Itnu-li l.l/i/c ni HMe), \irhanihraull. I.areiyne. Fiona,
Carroll, ami Hennin. February 'Jü. |#|2.

I. Kh.M'IHi k\t «o.nvkvwci.h (J IV—hi)—Saij:—Kxowi.kihik dp tbaxh- 
KKROK'h KINAXVIAI. PUSH ION—A X .XIT.JIKNT.

Win-re an Insolvent firm -«-II» it« pro|»city, -.uhjvet to a right of re­
demption. to n person who is aware <if its itisolveney. and u*et the 
proceeds to pay i-crhim creditor- to the prejudice of'the others, the 
«ah* will lie iiiimlh'd at the suit of the latter as Is-ing in fraud of 
their rights.

l.XMoi.VKNcr ($ IV—hi)—llu.ii i ok crkoitorh to kxxk on khtatk— 
Priori i ikm—Prkkkrksck.

All creditors ( apart from privileged creditors) are cut it led to share 
alike in tlie proei-eds of their debtor's pro|ierty and if some alone re- 
reive the prois*e«ls the others are prejudiced, even if the property lie 
sold for its full value, and although a right of redemption has lieen 
reserved by t-ie debtor: and the pu relia-er cannot ask that the object 
ing creditors exercise this right of redemption on the debtor's liehalf.

:i KRAIIlHXr.NT (ONVKYAXO.H (| IV—19)—AXNVI.1IK.XT OK RALE—RlOllT 
TO RKHIVKR RACK I't'RCII ASK MON'KY—ItKMKBVATlOX OK IlKMKIlV.

The purchu-ter as against whom a sale by an insolvent is <*i*t aside 
as fraudulent to the purchaser's knowledge einnut demand that 
if the sale Is- annulled lie should Is- refunded the purchase price from 
the estate, hut as the purchaser's money has gone to pay certain 
creditors, the Court in annulling the sale will reserve to him an,, re­
course which lie m.av have after the alTairs of the insolvent firm are 
wound up.

ACTION to set «aide till* wile of a stock of goods as fraudulent statement 
against creditor». The judgment appealed from and whieli is 
confirmed, Gkrvaih, J., dissenting, was rendered hv the Superior 
Court, Roy, J., on May 10. 1011.

(iaqtwn, Sassrvilh <(• (iafjnon, and J. X. I'oulwt, K.C.. for 
the appellant.

Fistet, Tcsxirr iV Tessier, and A. Marchand, for the re 
spondenta.

Archambeavi.t. C.J. (translated) :—This is a pauliaii ae- Archsmtweuit, 
lion (actio pauliana). 0J-

On June 20, 1010, a commercial firm named J. <). Couture &
Bros., sold to the appellant certain goods and movable effects 
k«‘t ‘»ut in a list attached to the contract for the sum of $3,500 
with the right of redemption during the period of one year.
The respondents were at that time creditors of the firm of 
Couture & Bros, in a sum of about $1,N(MI. They pretend that 
the sale of June 20, was made at a time when the firm was to 
the appellant’s knowledge insolvent and that its effect was to 
withdraw the goods which were sold from the recourse of the 
creditors of the firm and of the respondents themselves in par­
ticular. They ask in consequence that the sale In* annulled as 
fraudulent.
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Tilt* appellant lias ansxvered to tin* net ion tint the firm of 
Couture <V Bros, xvjin not insolvent nt the time of the sale «nul 
was not rendered insolvent hy the side ; tlmt lie acted in good 
faith, not believing tlmt the firm xvas insolvent, and in order to 
alloxv it to pay its most pressing debts; that the sale price xvas in 
fact used to discharge certain debts of the firm ; and that as tic 
contract included a right of redemption the creditors could al 
ways take hack the goods that xvere sold on repaying the sal< 
price.

The Court of first instance maintained the action. I am of 
the opinion that this judgment is well founded.

It is shoxvn that the appellant at the time the deed of sal­
in question xvas passed had lieen in business relations with tic 
Coutures for ten years. On the bill of July, 1910, fifteen days 
after the sale, the firm made a judicial abandonment of its 
property. The appellant fyled a claim for a sum exceeding 
$ 11 .ooo.thi and it is shoxvn that the firm also owed him on tic 
20th June, 1910, a sum of $9,000 for promissory notes and that 
on the next day, June 21, he ' two hypothecs, one for
$1,000 and one for $2,000, from two of Coutures’ relate-ns 
upon property belonging to them, in consideration of the tram 
fer which he made to them of these two notes. The day hefon 
the sale, oil the 19th of June, the appellant got the wife of 
J. O. Couture, xxho xvas the manager of Couture Bros., to si ll 
him some real property belonging to her for the sum of $2.00o 
subject to a right id* redemption. The appellant admits that lie 
did not pay this $2.000 to Mrs. Couture and that lie only gaxc 
her about $200. These actions arc certainly of such a nature as 
to create a strong presumption that the appellant knew or at 
least suspected that the firm xvas insolvent or about to become 
so and that he xvas consequently taking precautions to protect 
himself against this insolvency. It is also slioxxn that the appel­
lant that the Couture firm had Iss-n sued by the Banque 
Nationale, by one Arthur Fournier and by one J. Z Roy for 
small sums forming altogether an amount of almut $f»00. Tic 
firm xvas unable to settle these small claims. J. (). Couture, tla- 
head of and manager of the firm, had acquainted the appellant 
with the firm’s affairs. The appellant knexv that unless the 
firm obtained a sum of about $20,IN NI it could not continue it» 
operations. It xvas then that the appellant had the sale of -<Mli 
of June nude to himself, so as to alloxv the Coutures to sat is I > 
the most pressing creditors immediately and thus to obtain a 
delay ill which to find the $20,000 which they required. Vmlvr 
these circumstances it seems evident that the appellant knew of 
the insolvency of the firm of Couture & Bros, and that in pur 
chasing the goods and efifisds xvhich were sold to him lie knexv 
that lie was infringing the rights xvhich the Couture creditors

7716
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had over this property. But the law does not allow sueli ar­
rangements. They «re deelared fraudulent mid may Is- annulled 
lit the suit of the ereditors.

It is not necessary that framl should exist in the worst 
sense of the term. A fraudulent understanding between the 
third party and the debtor is not required. It sufliees that the 
debtor should he insolvent and that the third party should know 
of this insolvency to c institute fraud within the meaning of 
the law. Article lO.'lf) declares that :

An oiimiui contract niiolc l»\ mi iii-.ul wnt ilvhlur with » |kt-i n who 
know* him to In* insolvent i* iIvi'iionI to In* mink* with intent t<i 
defraud.

Laurent, vol. Ill, p. 017, says that the Cour de Cassation has 
livid that a third party is an accomplie!* when lie is aware of the 
debtor's insolvency and knows consequently that tin* action 
which hi* is alsiut to take will cause prejudice to tin* creditors.

Tin* fact that tin* appellant has paid the full value for the 
property which he has bought does not prevent the aid ion from 
living fraudulent. Laurent, vol. Iti. p. 509, says:—

II w* peut, i|tu* le prix |mrté il l'acte soit réel et ipi'il *oit IVx|>re»#l<*n 
«le la junte valeur «le lu chose; lu tente n'en «cruit pu-, m**iti- frumlii 
le use *i elle avait été faite pour «oii«tr.iire riiiiiiM-uhle vendu aux 
|NMir*uites «le* créanciers et #i le prix n'avait pa< tourné A leur proflt.

Aubry & liait, vol. 4. p. L15, say the stiiiu* thing. Ait in 
solvent creditor has no right to donate or lo sell his property 
which is tin* common ph*dgc of his creditors. A third party who 
knows of his insolvency has no right to assist him in tin* execu­
tion of such a design.

Neither docs the fact that the sale contains a clause of re- 
demption affect the question. A debtor cannot oblige his credi­
tors to re-purchase the property which lit* has sold so as to 
replace it in his patrimony. It should never have left the latter 
ami it should return without expense to tin* creditors.

Finally tin* appellant pretends that tin* deed should mit lie 
annulled because the product of the sale has servisl to pay a 
certain number of the ereditors. A debtor has no right to dis­
tribute tin- value of his property among his creditors himself. 
Il«- cannot pay some ami leave others aside. I quite admit that 
if tin* appellant had established that the debts which had ln*en 
discharged were privilcg«ul claims and preferable to the re­
spondents' claim the action should have been dismissed. In 
that case there wonld indeed have liccii no prejudice to the respon­
dents, and the existence of a prejudice is an essential condition to 
the plaintiff's success in a imnlinn mi ion. But no such proof 
has Ikm'ii made in the present case. A list of the ereditors who 
received the moneys arising from the sale of dune 'JO is in the 
record. They are ordinary ereditors with the exception perhaps

QUE.

K. n. 
191*2

Met 'ALL.
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QUE. of several labourers ami wood-men whose united claims haiillx
K. B.
1012

amount to three or four hundred dollars. For all these reasons 
1 am of opinion to confirm the judgment of the Court of first 
instance.

McCall.
Carroll, J. (translated) *—Was the aware of th.

insolvency of the firm of .1. v). & Bros, on the date ,.i
the contract of sale subject to redemption on June 20, 1910 *

If we take into account the previous business relations It 
tween the appellant and the firm, and the latter’s financial poM 
tion at this date of June 20. we ran come to no other conclusion 
than that he knew of the insolvency.

What were these business relations? It is shewn that tln \ 
extended over nearly ten years; that the firm owed him on 
this date according to its statement of July 5, 1910, the sum of 
$10,000. and that after the abandonment of property the ap 
pellant fyled a sworn for the sum of $11,119.20. In this
claim he declares that the sum which was due him on June 2". 
included interest at 7 per cent., upon hypothec for $3,100 ami 
that the firm had failed to pay him this interest since July 11. 
1901. It is also shewn that on the same date of June 20, th.- 
firm owed him a further sum of $3,000 for promissory not.s 
which it gave to him on the following day in consideration of 
other deeds which were entered into on June 21, 1910. It 
therefore owed him on the 20th of June, a total sum of $14.1 V 
.20 and this sum included arrears of interest for nearly nine 
years, namely from July 11. 1901, on a debt of $3,100.

What was the tinancial position of the Couture firm, to the 
appellant’s knowledge, towards its other creditors on this date .' 
It is shewn that it then owed the Eastern Townships Bank the 
sum of $20,000 and the Banque Nationale another sum of 
$10,000; that the Molsons Bank had refused to make it any 
advances; that it had been sued by several creditors, three of 
whom had obtained judgment against it by default ; that several 
days previously its manager had endeavoured to obtain furih- r 
advances from the Banque Nationale and delay from several of 
the creditors; that these advance»* and this delay had been re­
fused; that it no longer had the necessary money to pay its 
employees’ wages. It was under these circumstances that the 
firm, in order to avoid the execution of the judgments rendered 
against it, ami to pay its employees’ wages, transferred to the 
appellant under this sah» subject to r* i the balance of
its assets of which it could dispose, namely, all the goods and 
movable effects which served for the carrying on of its business.

It is shewn that the sum of $3,500, which represented tin- 
price of these movable effects, was only advanced to the appel­
lant by the Molsons Bank upon his personal guarantee ami 
credit. The appellant's conduct shews that he knew that this

124
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sum of $3,500 could only prevent tin* firm going into li<|uidatiou QOE. 
for h few day*. Indeed, on the eve of this sale and on the mor- ^ R
row, he hastened to secure a portion of his claim against the 1912
firm, namely, a sum of nearly $0.000, by means of authentic ----
deeds granted to him hy Stéphane Couture, Ktiennc (’outtire I-'sosy 
and the wife of J. (). Couture, who was manager of the insolvent MccÂi.l.
firm. These persons, who were not mouthers of the firm, eon- ----
settled to hypothecate or transfer their property and they only 
received in consideration for these hypothecs or transfers promis­
sory notes for the sum of $3,000 due hy the firm to the appel­
lant. These facts are of a nature to create a very strong pre­
sumption that the up|iellunt was then aware of the firm's in­
solvency and advanced the further sum of $3,5fHf. representing 
the value of its plant, for the purpose of obtaining security for 
tin* part of his claim against the firm. Therefore, according to 
art. 1035 C.C., this contract, which was made hy the firm, then 
insolvent, with the appellant, who was then aware of this insol­
vency, is deemed to have lieen made with the intention to de­
fraud and we have no need to seek for the concilium framli*.

Did this contract have the effect of in juring the other credi­
tors of the firm as provided hy art. 1033 C.C.? The property 
of a debtor is the common pledge of his creditors, which means 
that the property which composes a debtor's patrimony is liable 
in a general way for the payment of all his debts and that it is 
applicable ils a whole for all and each of his creditors.
(Beaudry-Lacantinerie, Obligations, vol. 1, p. 553). The ap­
pellant. admits in his factum that this sum of $3.500 which 
represents the sale price which the appellant paid for the plant, 
xvas wholly employed in paying the creditors of the insolvent 
firm ; it is shewn that among these creditors there were several 
who were the holders of judgments which they had obtained 
against the firm. There is no proof that the ereditors who 
xxen* so paid were privileged creditors; the evidence shews on 
the contrary that they were for the most part ordinary credi­
tors. The firm’s abandonment of property occurred a few days 
after these payments were made, and it is in evidence, from the 
statement furnished by the curator to the insolvency, that the 
total sum realized from the sale of all its property, movable and 
immovable, only amounts to the sum of $8,91WOO against liabili­
ties of $58,110, and that this sum of *8.903.00 was not even 
>ul1icient to meet a single hypothec, namely, that in favour of 
tlie liampie Nationale. This plant or this sum of $2,400 which 
represent* its value therefore formed part of the patrimony of 
the ereditors of the insolvent or bankrupt firm at the time the 
deed of side was entered into. I'nder art. 1030 C.C. no credi­
tor had the rigid to Is* paid in preference to another creditor 
out of the product of the plant ; these payments are considered
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QUE. fraudulent and injurious to tin* other creditors. (Art. In;;
K. B. 
1912

C.C.)

It is objected that if the of the-lower Court is to

McCall.

he maintained the respondents would enrich themselves at tin­
’s expense in the sum of which represents tin-

sum which tin 'after paid at the time the deed which is attacked
OarroU, 1. was entered into. This objection would In* well founded if it 

were shewn that this sum had been used to pay those who are 
entitled to it under a judicial distribution; but tbe evidence 
shews that it was used principally to pay creditors who had not 
received anything under such a distribution. In effect when 
the cost of liquidation had been deducted from the sum of 
$8,909 which represents the product of the assets tbe balmier 
would only su Alee to discharge a small portion of the privileged 
claims.

The objection that this sum of $2,400 would represent an 
insignificant fraction for each of the privileged creditors who 
are entitled to it cannot be taken into consideration, for under 
the provisions of our Civil Code regarding the avoidance of 
contracts and payments made in fraud of creditors the respond­
ents in the present ease represent all the other creditors of the 
insolvent firm.

Hut they say that the appellant paid $2,500 into the patri 
mony of the insolvents and in reality he only drew out $2.Uni 
since this sum represents the consideration for his payment of 
$9,500. In this case the creditors or the respondents are not 
third parties as regards the appellant as to the payment of this 
sum, they are his representatives and as the sale in question is 
subject to redemption these creditors are free to exercise tin- 
right of redemption by repaying the sale price to the appellant 
who has enriched to that extent the debtor of the respondents 
who are his representatives.

This argument would apply if the , when lie • al­
tered into the contract with the insolvent firm knowing its in­
solvency was not reputed to have contracted with the intention 
to defraud, under art. 1045 C.C., and if the contract had not 
had the effect of allowing the insolvent firm to pay out of tin 
product of the sale of its plant, to the prejudice of its other 
privileged creditors, those creditors who had received nothing 
out of the product of this rolling stock under a regular distribu 
lion, all of which is in violation of arts. 1099 and 10911 ('•' 
Indeed as Iteamlry-Laçantinerie whom 1 cited a moment ago 
explains (No. 646) :—

Si done le dfheitcur » iigi vu fraude «let limit* ilv *e* créancier*, il 
ne |MHirm plus ft re con»idéré comme le» ayant repriWnté*. b- 
créancier» deviennent nlor» île* tier», pur rapport il l’acte frauduleux, 
et il* peuvent en faire prononcer la nullité. Il e*t trop ju*te que I*

415
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ilAhiteur ne |iui*«e |m* comprunM'ltn1 par <lv.« alignaiion* mi autre* 
acte* frauduleux le droit de gage général qu'il a cnnleré A «v* eréan 
der* aur tom *e* bien» eu «’obligeant.
Tin* curator who represents the creditors could not exercise 

the right of redemption by taking the sum of $8,500 out of the 
assets of the insolvent firm to reimburse the appellant, in doing 
so he would have ratified to the prejudice of the privileged 
creditors the illegal and irregular payments which had lieen 
made to the ordinary creditors out of this sum of $.'1,500. If 
this sum of $8.500 has served to discharge the claims of certain 
privileged creditors the opposant (appellant ) ran avail himself 
uf his rights which are reserved to him under the judgment now 
rendered when the affairs of the insolvent firm are wound up.
In a recent case of Traçait i< Lamine i'o. v. thuja ad, this Court 
by one of the consul*'rants of its judgment which reads as fol­
lows unanimously adopted this interpretation:—

Where is it ha* never!held* lieen e«tahli*hei| by the evhlenee that 
the defendant* res pom lent* paid llugaud a further «uni uf tu
get him to («muent to the «aid «ale and it i« «tated that thi* «uni ha* 
«erved to di«chargi» other creditor* of the in«olvcnt to that extent ; 
consequently, on thi* point it i* proper to renerve all the right* which 
the defendant re*|mudent could invoke when the affair* of the insol 
vent Hugaud are settled.
1 am of the opinion to confirm the judgment.

QUE.
K. II.
1012

Obrvaih, J., dissenting (translated):—The appellant asks 
for the reversal of the judgment rendered by the Superior 
Court of the district of Kimouski. on May 10. 1911, which main­
tained the paulian action which the respondents brought against 
him ami the firm of .1. (>. Couture & Bros, in consequence of a 
sale of the plant of the Coutures' 1 limiter business for $8,500 
subject to redemption which the latter made to the appellant on 
June 20, 1910, before Mire. Girard, notary.

On June 20, 1910, the appellant, who wished to obtain this 
sum, got the Molsons to lend it to him upon not<*s of the 
Coutures which he endorsed, and on a transfer to the hank, as 
a pledge, of the rights he had under the sale. The amount of 
this loan up to the last cent was used in paying three judgments 
against the Coutures and the claims of wood-men and other 
workmen for salary, all of which were privileged claims, as is 
established by the sworn statement math* by one of the insol­
vents on the 29th August, 191(1, ami fyled in the record. On 
the 10th of October, 1910, liefore judgment was rendered on 
the appellant’s petition in revendication of the property which 
he had thus bought, declaring him the owner of the property, 
the appellant ami the curator (mis-rn-causc) agreed to have 
the property sold judicially under the curator’s authority in 
order to avoid costs and any subsequent disputes.
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QUE. The Mile look place the same day. October 10, 1910; the g >«. Is
K p were sold for $2,400, and the appellant again became the pur
1012 chaser, hilt he did not pay the price as he claimed to have paid it
---- at the time tin* deed of sale was entered into, nr to have the riir'it

Landry f(> withhold it, as a privileged creditor, out of the price of 11 . 
McCall. thing which had thus been sold without a desist ment on his p.irt 
n f from his rights of ownership which resulted from the first deed nf 

sale. My the conclusions of their action, although it was hrnii-.'lit 
after the judicial sale, the respondents ask either that the go < U 
be returned to the curator or that the price at which they wnv 
adjudicated should be paid to him. but in this case they dmiv 
that any vendor’s privilege upon the price exists in the app I 
bint’s favour and they also make no offer to repay the loan or 
price of $4.0(10 which the appellant paid to the benefit of tin- 
Coutures and their creditors.

The action partakes in reality of the nature of a contestation 
of the collocation in an order of distribution ; the appellant, how 
ever, has accepted the contestation of it as a paulian action pm 
and simple.

It is a general rule that collocations cannot be conte t, I 
before the order of distribution is made. Under the circom 
stances, however, in view of the nature of the issue, the Court 
need not consider this point.

The respondents obtained judgment against the appellant 
condemning him to pay to the mis-cn-causc, the curator to , 
insolvency, the sum of $2,400, being the price of the appellant's 
property.

The provisions of the judgment are as follows:—
Consequently, this Court, deciding upon the merit# of the eonle.t.i 

tion by the defendant Arthur Charles Landry doth declare that in­
deed of sale on June 20, 1010, is annulled to all legal intents; tl.it 
the sum of $2,400 which represents the price of the movable prop-tty 
mentioned in the said deed as well as the said movable property bum 
part of the assets of the said firm of .1. O. Couture & Bros.; and the 
«aid defendant is condemned to return them or their value, nam-1\ 
the said sum of $2.400 to the eurator to the insolvency of the said 
firm, within fifteen days from the date of the present judgment, fur 
the Is-iiefit of the creditor# of the said firm according to thcii i- 
speetivo rights, reserving to the said defendant all legal recourse; the 
present action is consequently maintained and the contestation of the 
same by the said defendant is dismissed with costs, including one half 
of the costs of trill upon Isitli the said contestations.

Deciding upon the merits of the contestation by the said defendants, 
Joseph Oscar Couture, Pierre Couture and Joseph Couture, the slid 
contestation is dismissed with costs, including one-half of the cost- of 
trial iijniii both tlie said contestations.

My their action the respondents ask that the deeil of snl« <»f 
June 20, 1910, be annulled, that the property which formed the
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object of it he returned to the hands of the curator to the in­
solvency and that the appellant be denied any right of prefer­
ence or other right upon these goods.

By his plea the appellant denies all knowledge of the insolv­
ency of the Coutures as well as any fraud on his part by reason 
of the sale in question; he declares himself ready to return the 
goods in question upon being reimbursed their price of $3,500.

After n general denial to the plea, the respondents proceed 
to trial. By this it was established; —

That the firm of J. 0. Couture & Bros, was insolvent on the 
20th June. 1910;

That the appellant was perhaps ignorant of this fact in view 
of the prosperous statements which the Coutures shewed him;

That it may be doubted in view of the actual advances which 
the appellant made, whether he knew of the disordered condition 
of the firm’s finances;

That the appellant by his purchase on June 20. 1910, only 
wished to tide the firm over a temporary financial crisis;

That the value of the goods sold for $3,500 was fixed by 
judicial sale at $2,100;

That this $3,500 went entirely to the profit of the insolvents’ 
patrimony by preventing seizures and extinguishing certain 
privileged claims against them.

The appellant’s action in obtaining security or hypothecs on 
real estate from the insolvents' relations about the time the con­
tract of June 20, 1910, was made, to guarantee the payment of 
other debts of the insolvents in his favour, has not caused the 
creditors of the firm any prejudice.

The judicial sale of the property, as we have seen, is not 
attacked.

The only questions to bo decided in regard to this action, 
which is a paulian action on its face, hut which is rather an 
action in contestation of a future order of distribution, and 
which the parties have accepted as a means of airing their dis­
putes, are as follows :—

(1) Was there such fraud on the port uf tin o/>/>< liant as is 
sufficient to cause, the sale of June 20. 1010, to be set aside t

To answer this it is necessary at the outset to set
out the principal rules of our law in regard to the nature and 
effects of fraud in connection with the revocation of Acts done 
by an insolvent debtor in favour of his creditors.

Our Code, like the French Code, the old French law and the 
Roman law, lays down several rules in this respect.

We shall try to enumerate them as shortly and as clearly as 
possible.

QÜB.

K. R. 
11)12

McCall.

33
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QUE. lut rule : In any question of fraud there are two elements
K. B. 
ttu

which are necessary and which must be distinguished, the comm 
Hum fra ml is and the cventu» dam ni.

Landry

McCall.

2nd rule: In matters of fraud a distinction must lie made 
between the gratuitous and onerous contract of alienation.

3rd rule: Acts of alienation by onerous title can only In-
annulled to the extent of the pecuniary prejudice caused.

4th rule : There is presumption of fraud in the case of con­
tracts of alienation made by an insolvent debtor, including 
gratuitous contracts of alienation subject always to the restric­
tion that such contracts cause pecuniary prejudice.

5th rule : The paulian action is always only a personal action ; 
the maxim reaoluto jure dantis, resulviture jus weipientis does 
not apply ; when the creditor and the acquirer are in the pre­
sence of each other the latter should Ik* put in the more favour­
able position.

6th rule: The presumption of fraud in the case of a gratuitous 
contract is always juris rl dr jure, in the case of an onerous 
contract it is always only juris tantum.

7th rule: In the case of an onerous contract it is, therefore, 
necessary to prove both the intent to defraud and the actual 
fact of defrauding.

8th rule: When the creditor and the acquirer are in the pre­
sence of each other the latter should have the preference when 
he has acquired the goods of the debtor who held them as result 
of the neglect of the creditor to prevent their alienation by 
seizure or otherwise.

These rules are fixed according to the authors and the juris­
prudence.

The theory in regard to fraud as a cause for revocation of 
contracts made to the profit of creditors is fourni among others 
in articles 655, 743, 744, 745, 802, 803, 805, 885, 886. 993. 1032. 
1033, 1034, 1035, 1036, 1037, 1038, 1040, 2023, and 2090 C.(\ 
All these articles of our Code explain complete and correct the 
French Code as well as the old law which according to Bédaride 
seems to have departed from the French Code.

Applying these principles to the present case, what must we 
decide ? The appellant did not enrich himself to the extent of 
one cent as result of the sale of June 20th, 1910, even although 
we admit he was aware of the Coutures’ insolvency.

The $3,500 which the appellant lent, if we admit that the sale 
in question was only a contract of pledge, did not serve to pay the 
ordinary creditors ; on the contrary, it only served to extinguish 
certain judgments and privileged claims which, had they still 
existed, would have prevented the respondents from obtaining 
more of the sale price of the insolvents' goods or even as much as 
they would do otherwise.
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The appellant paid $.'$,500 into the insolvents' patrimony, but 
in reality he only drew out $2,400, as this latter sum represents 
the considérât ion for his payment of $3,500. The respondent 
creditors are not in this ease in the position of third parties 
towards the appellant with respect to the payment of this sum; 
they are his representatives. The creditors are only in the posi­
tion of third parties when they invoke a prejudice which has 
been caused by their debtor in collusion with some one who has 
acquired from him.

Again, the sale in question is subject to redemption, and the 
creditors are, therefore, free to exercise this right of redemption 
on reimbursing the price to the appellant, who has to that extent 
enriched the debtor of the respondents who are his representa­
tives.

To decide to the contrary would he to allow the respondents 
to enrich themselves at the expense of the appellant. The re­
spondents in respect of goods worth $2.400 would obtain this 
sum under the judgment of the ■Court of first instance without 
taking into account the $3,500 paid on June 20. 1910, or $5,900 
in all.

This, therefore, is not a ease of fraud, for fraud results only 
from the existence of both the fraudulent intent and the pre-

(2) Are not the respondents obliged to regoy the appellant 
tin sum of $3,500 if ting Irish to exercise tin ('onions' rights of 
ownership in tin gooils which tin g sold to lin oppi liant on Jane, 
20, I'M" '

The paulian action exists in consequence of the maxim fraus 
omnia corrompit which applies to the dissolution of all contracts 
and particularly to the revocation of contracts made by an in­
solvent debtor. But in this hitter case there is this restriction 
that fraud does not operate to annul onerous contracts of aliena­
tion unless there is fraud, that is to say, unless pecuniary pre­
judice is caused on the part of the person acquiring. Also in 
this latter case the maxim frails omnia corrompit does not go so 
far as the other maxim resoluto jon da at is, resolvitur jus acci- 
pientis, although the first maxim may give rise to the revocation 
of all deeds, discharges, renunciations, judgments and other 
contracts.

An onerous contract of alienation made hy an insolvent debtor 
hut for actual value and for good faith without pecuniary pre­
judice on the part of the purchaser is. therefore, valid. The 
creditor can under such circumstances only demand that a 
person who has acquired the goods should restore them, upon 
paying the price or consideration for the contract.

Moreover, in the present case the creditors, namely, the re­
spondents, far from suffering a loss, have reaped a profit; for 
goods worth $2,400 they have received $3,500.

QUE.

K. It.
1912
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Here, ns in France, a hypothec granted by a fraudulent pur 
chaser has been held valid. We may cite the ease of Normandin 
v. Carmelite Nuns of Hochelaqa, 3 D.C.A. 329, decided in appeal, 
and which has since established the jurisprudence; Cassation. 
1869, Sirey, 69-1-110; Demolombe, vol. 25, No. 225; Aubry & Ran. 
vol. 4, p. 140; Paris, April 9. 1898, Sirey, 1900-1-72, 1900-2-235. 
We may also cite a judgment of the Cour de Cassation in Chapuis 
—Iloltzir v. Azevedo, Sirey, 1874-1-264:—

Attendu que les cnnclu*inn* po*ées par leu demandeur*, tant en 
appel qu’en premiere instance, tendaient uniquement à faire déclarer 
nul l'acte intervenu entre Anevedo et le* époux Col*on. par la rai*on 
que cet acte était simulé, sans cause sérieuse, et le résultat d’une 
fraude organisée entre le* partie* dans le but de soustraire le* bien* 
des époux Colson ft l’action de leur* créanciers légitimes; que le juge­
ment. dont la cour s’est approprié les motifs, déclare qu’il n’est pu* 
prouvé qu'Aacvedo ait connu lu fraude A laquelle ont eu recours le* 
époux Colson et qu’il ait voulu s’y associer par le crédit qu'il leur ;i

Rejette, etc.

We should nlso cite Esmein’s criticism in regard to the judg­
ment of the High Court of the Netherlands in the case of Socii'tr 
Anonyme la Banque Nationale IIypolhccairc v. C. F. O. Knol, de 
Marées van Swinderen, O. Knot and K. OJthoff, Mardi 28, 1884. 
Sirey, 1885-4-9.

According to Ksmein the Dutch Code and the French Code 
make the same provision ; they both only lay down the principle 
of the paulian action and as to its conditions and effects they 
rely on the former jurisprudence (see the summary inserted in 
our Code under the articles already cited). Ksmein says that the 
traditional view according to which the maxim resolulo inn 
dantis, resolvilur jus Oicipientis, does not apply to acts of 
alienation by the insolvent debtor, is correct. According to him 
the creditor only has a personal action against the debtor and the 
acquirer who has participated in his fraud. In this ease the 
person who has acquired in good faith is given the preference.

This is also the doctrine of Capmaus, Hue, vol. 7. No. 223. 
Beaudry-Laeantinerie & Barde, 2nd ed., vol. 1, No. 667 ; Garson- 
net, la revocation des acte< du débiteur en fraude des droits de 
ses créanciers, No. 114.

Finally, we may note the judgment in the case of Fein v. 
Alvaros, Sirey, 1900-1-72:—

L’annulation d’une vente d’immeubles pour cau*e de fraude aux 
droits des créancier* du vendeur n’est pa* opposable aux créancier* 
hypothécaire* de bonne foi de l'acheteur.

All the more, under our Code, which limits the exercise of the 
paulian action more closely than in France and only allows it up 
to the extent of the pecuniary prejudice which has been caused.
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There is no reason to annul the present sale or rather contract of QOE.
pledge to secure an actual loan, which was made in good faith g B
without fraud. 1912

The appellant is, therefore, entitled to be reimbursed the j Tnubt 
amount of the purchase price under the deed of «June 20, 1910. " t.

(3) Can a sale subject to redemption be a fraudulent art McCall. 
irithin the meaning of arts. 1032 et scg. C.C.t a«mu. j.

A sale subject to redemption like all onerous contracts 
made in good faith and for value cannot, as a general rule, con­
stitute a fraud inasmuch as the right of redemption stipulated 
in favour of the defendant may tie exercised by his creditors at 
will. All the authorities which we have just cited apply a fortiori 
to such a sale. Moreover, the respondents in the present ease 
speak of the sale in question as a hypothec.

Here we have more than is necessary to shew that the judg­
ment of first instance is ill founded. If a hypothec given by a 
debtor in favour of a creditor in good faith and for an actual 
advance is good and valid, so much the more must we so recog­
nize and admit the sale made by the debtor of some of his goods 
for a price which was actually paid. There is. therefore, error in 
the judgment of first instance, and 1 urn of opinion to reverse it.

Appeal dismissed; Gkrvais, J.. dissenting.

Re WEBBER et al. N. S.

Nova Srolia Supreme Court, Ritchie, ./, July, 1912. 8. C.
1912l Extradition (§1—4)—Irkh.iiar a km ht on telkoram—Rk-arrcst

AFTKB ISM K OF WARRANT.
While a telegram from the authorities in the foreign country asking 

for the errent of a fugitive criminal i* not alone sullicient to justify an 
arrest, it is not an objection to an extradition warrant of arrest issued 
upon a «worn information that the information was not based upon 
personal knowledge, but merely upon such telegraphic communication.

2. Extradition (§1—4)—Illegal arrest—Disciiaror irum custody not
A PRE REQUISITE TO RE*ARREST.

Where the original arrest or imprisonment upon an extradition 
charge has been illegal a* made without warrant iqnm a request by 
iclegi am, it i* not necessary that the prisoner should la* llrst discharged 
from the illegal custody in order to hold him under good print*** *uh- 
frequently issued in a criminal matter.

(AT. v. RicharUn, 6 Q.B. 9241, referred to; Hooper v. Lane, (1 H.LC.
44.1, distinguished.]

: Extradition (| 1—3)—Bankruptcy offences—Fraudulent conceal­
ment OF PROPERTY.

Extradition will he ordered for an offence under the Federal Bank­
ruptcy Act of the United State*, sec. 29B, which enact* that “a person 
shall be punished by impri*onment for a jieriod not to exceed two years, 
upon conviction of the offence of having knowingly and fraudulently.
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while a bankrupt, or after hi* discharge, concealed from hi* truste
any of the property Ix-longing to hit estate in bankruptcy," such
enactment being similar in it•* term*"to *ec. 417 of the Canadian ('rim
imil Code. *uh *<•<•. 2. which i* in effect a bankruptcy law.

(//. v. Stone (No. 2). 17 Can. Cr. Caa. 377. followed.]

This was an upplication to Ritchie, 4., at Chambers, for a 
writ of habeas corpus, for the release of defendants.

The motion was refused.
The defendants l II. Webber and (\ Webber) had been 

arrested by the chief of police at Halifax, on receipt of a tele­
gram from the assistant district attorney at Boston, Mass., 
setting out an indictment found by the grand jury for a viola­
tion of the United States Bankruptcy Act, sec. 29B. by the 
fraudulent concealment of property from the trustees in bank 
ruptcy.

On the day following the first arrest, the prisoners while 
still in custody were re-arrested under a warrant issued by 
Wallace, County Court 4udge, on an information laid before 
him and were held for examination before him as extradition 
commissioner.

Joseph li. Kenny, for the prisoners.
IV. ,/. O'Ht am, for the United States.

Ritchie, 4. :—A telegram is not a legal answer to an applica­
tion for habeas corpus. There must be a complaint or informa­
tion under oath. Such complaint or information need not 
be made upon personal knowledge. Information and belief 
based upon the telegraphic communication is sufficient, and 
a warrant based thereon is good. This is the course of pro­
cedure which should have been adopted in the first instance in 
this case, and there was no necessity for arresting on the tele 
gram alone.

Since the habeas corpus proceedings were commenced, but 
before the service of the process, an application was made to 
4udge Wallace under the Kxtradition Act for a warrant, which 
the learned Judge granted under section 10 of the Act. I have 
no doubt this warrant was properly granted. The learned 
4udgc heard such evidence as in his opinion justified the issue 
of the warrant. The information disclosed an offence which, if 
committed in Canada, would have been indictable under sec. 
417 of the Code. I agree with the judgment on this |K>mt in 
The Kiny v. Slone (No. 2), 17 Can. Cr. Cas. 477, at 492. The 
warrant is in my opinion a good answer in law.

But Mr. Kenny raises the point that the original arrest and 
imprisonment being illegal, the Webbers must be discharged 
from such illegal imprisonment before they can be held under 
the warrant. This point cannot prevail.
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I distinguish Hooper v. Lane, 6 II.L.C. 448, in the House of N. S. 
Lords, on the ground that the process being dealt with in that s
case was civil, not criminal process. In Hooper v. Lane, the ipp>
sheriff had two civil writs in his hands against 13. One, at the ----
suit of L., was a valid writ ; the other, at the suit of A., was an wfbhf

invalid writ. Under this writ the arrest was made, and it was----
held that a warrant under the writ issued at the suit of L. was Rltcllle 
not an answer to an application for discharge. I think the 
case is not applicable. It is, I think, the law that if a man is 
arrested under bad criminal process, and, while lie is illegally 
in custody, good criminal process comes to the sheriff, such 
process is a good answer to an application for discharge. See 
The Queen v. Uichards, 5 Q.I3. 920; Hurd on Habeas Corpus, 
p. 201. The application for discharge is refused.

Discharge ref used.

DEMERS (defendant, appellant i v. BYRD et al. (plaintiffs, respondentsi. QUE.

Quebec King'n Bench ( Ippral /tide), Arrhambcault, CJ.. Trenholme, K. B.
Lavergne, Carroll, and I 1er va in, January 24, 1012. 1012

1. Mechanics’ m:xs (8 VIII—74)—Vi.asn of action—Builders' and
WORKMEN'S PRIVILEGE—ARTICLE 20136 C.C. (QUE.)—NATURE OF 
SUIT NECESSARY TO l'BOU)NU IT BEYOND A YEAR.

Where article 20136 CM'. (Que.) provides that a builders' and work 
men's privilege exists only for one year from the date of registration 
unless a suit he taken in the interval, the suit required is n hyjxithe- 
vary action to enforce the privilege and a personal action against the 
debtor does not suffice.

2. Mechanics' lien i8 VIII—74)—Hypothecary action in Quebec.
The action to enforce a mechanics' lien (builders' privilege) under 

art. 20136 of the Civil Code (Que.) is a |s*rsonal hypothecary action 
if the property is still in the debtor's hands or an action in declaration 
of hypothec if it has passed into the hands of third parties.

The judgment which is appealed from and which is reversed statement 
was rendered by the Superior Court, Saint-Pierre, •!., on De­
cember 29, 1910.

Dcsaulniers it* Vallée, for the appellant.
Foster, Martin. Mann, Maekinnon (V Haskett, for the re­

spondents.

Gervais, J. (translated) :—The appellant inscribes in appeal «emus, j. 
from a judgment rendered by the Superior Court at Montreal 
on December 29, 1910, which condemned him as n third party in 
possession to relinquish the property known as No. 528 of the 
official cadastre of the St. Louis ward, Montreal, unless he pre­
ferred to pay to the respondents a sum of $1,521.81 in settle­
ment of the price of installing electric light in the Théâtre des 
Nouveautés, built on the property in question while it was the

5
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property of the last but one predecessor in title of the appellant 
namely, the Comic Opera Company of Montreal, and which 
price was secured by a builder’s privilege.

The facts in the case may be summarized ns follows : In the 
month of November, 1901, Charles Quay, an electric contractor, 
installed a new electric lighting system in the property known 
as the Théâtre des Nouveautés, lot No. 528 of the official cadastre 
of St. Louis Ward, Montreal, which then belonged to the Comic 
Opera Company of Montreal ; he completed the work on Decern 
her 6, 1901. On December 9. 1901, Guay registered against the 
property a privilege for the value of his work, namely, the sum 
of $1,521.81. In the same month of December, 1901, the Comic 
Opera Company went into liquidation; Messrs. Horace Dubreuil 
and T refile Dubreuil were appointed joint liquidators on Febru­
ary 19,1902. On February 2, 1!'"'-’. Quay sued the Comic Open 
•Company and he obtained judgment against it on the 21st 
February, 1902, for the amount of his account of $1,521.81. On 
September 22, 1902, Quay transferred his judgment to Munder 
loll & Co., the respondents. During the month of March, 1904. 
Mr. Mann, one of the respondent’s attorneys, took it into his 
head 1 prepare a copy of the transfer and certifying it himself 
in the "ine of the respondent’s attorneys, filed it at the office 
of Mess. s. Dubreuil the liquidators, who, at the trial, through 
Mr. T refile Dubreuil, admitted the receipt of this letter on March 
26, 1904.

On February 17, 1906, the liquidators sold the property in 
question to Mr. Zenon Fontaine and the latter re-sold it on 
March 2, 1906, to Louis Demers, the appellant’s prête-nom. 
Upon his demand for authorization to sell the real estate to Mr. 
Fontaine, the liquidator, Mr. T refile Dubreuil, had obtained an 
order authorizing the closing of the liquidation.

Vnder these circumstances the respondents took an action in 
declaration of their builder’s privilege against Louis Demers, 
that is to soy, the appellant’s prête-nom and he, by an exception 
based on the failure to serve the debtor with the transfer of the 
judgment of February 21, 1902, from Quay to the respondents, 
had the action dismissed by a judgment of this Court on the 
24th December, 1907.

The respondents on January 15, 1908, had the transfer of 
the judgment of February 21, 1902, served upon the company, 
its liquidators, and the two Demers. Then the present action 
for declaration of privilege was brought and the appellant 
pleaded to it on April 21, 1908.

Among other grounds the appellant alleges ; (1) Failure to 
serve the transfer of the judgment of February 21, 1902, in con 
sequence of the extinction of the company upon the conclusion 
of the liquidation according to the order of March 2, 1906; (2
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Faillir..* to bring an action in declaration of Guay’s privileged 
claim according to art. 2013b C.C.

The respondents’ reply to this defence is a general denial. 1912 
The trial was confined to completing the proof of the facts Demers 

already set forth in the pleadings. e.
The respondents opposed oral proof of the liquidation.
The order of March 2, 11)00, speaks, it is true, of the liquida- om»ie. j. 

tion which is to he closed ; hut there was never any order declar­
ing .t closed and rendered after the report of liquidation.

Let us now consider the value of the two grounds of appeal.
Was there failure to serve the debtor, the Montreal Comic 

Opera Company, with the transfer of judgment from Guay to 
the respondents?

This Court decided the question in December, 1907, by re­
versing the judgment of the Superior Court for the district of 
Montreal on this ground alone.

Have the respondents since that time regularized their posi­
tion? Is the company absolutely extinguished ?

No final closing of its affairs seems to have token place if we 
refer to the order of March 2. 190ti. The liquidator was auth­
orized to close its affairs. Did he do so? The Court does not 
know. The appellant wished to make verbal proof of this, hut 
the respondents properly objected.

Moreover, is not the appellant, who is the holder of the pro­
perty which he bought from the company, the representative 
of the company as regards the privileged or hypothecary credi­
tors, or other rights with which the property is charged ? Can 
he set up the failure or disappearance of his vendor which pre­
vents the service of a transfer of a claim against it in order to 
avoid payment of this claim ? We do not think so. Moreover, 
until the abrogation of the organic letters patent of the com­
pany, and even afterwards, the law will always set up the repre­
sentation of the company in order to complete the matters which 
it had begun during its active or useful life and which have 
not been included in the universality of the property which 
formed the object of the liquidation.

In any case if we accept the theory of Du Caurrov, who re­
futes Toullier in vols. 3 and 5 of La Thémis, the appellant and 
the respondents are third parties as regards one another since 
their rights flow from a common predecessor, the Comic Opera 
Company of Montreal. Consequently, under the circumstances 
it must be admitted that if the appellant as a third party could 
invoke the failure to serve the transfer of judgment he cannot 
do so for the excellent reason that this judgment was served upon 
the debtor and its liquidator.

What are we also to say to Mr. Mann’s letter serving the 
transfer of judgment, which the liquidator admits in his evidence
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enta’ attorneys by his letter of March 26, 1004.
Then in the absence of a complete liquidation did not the com­

Dkm kbn
pany and its liquidator have capacity to receive service of tin* 
transfer of the judgment of February 21, 1902, in January, 190S, 
as such liquidation had not applied to the transfer of Guay’s
claim to the respondents.

There was, therefore, a regular service of the judgment suits.- 
«pient to the judgment rendered by this Court in December, 1907. 
Consequently tin* exception of ns judicata based on the judg­
ment rendered on December 24, 1907, by this Court, cannot In* 
set up. for the good reason that the present action is based upon 
new allegations of transfer and service in January, 1908.

Was Guay’s action decided on February 21, 1902, such an 
action as required by art. 201:16 C.C., that is to say, an action 
to interrupt prescription or for declaration or realization of the 
builder’s privilege?

It is very difficult to decide this point. In order to succeed 
we must call the history of law and comparative legislation to 
our assistance.

These privileg«*s spoken of by arts. 2013 and following only 
exist for the most part under our law since 1894. Vp till that 
time, under our Code, following the Code Napoleon which had 
maintained the old French law with the addition of several r«*- 
strictive modifications, especially that of the double minutes 
and of registration at the registry office, only the architect and 
the principal contractor could acquire a privilege.

Towards 1894 certain unscrupulous persons began to have 
houses for renting built by contractors and sub-contractors 
who were men of no substance. The immediate result was that 
many workmen, suppliers of material and sub-contractors wen* 
ruined and there was an outcry for remedial legislation. As 
generally happens in Parliament under such circumstances the 
required remedy was not sought in a logical and intelligent 
modification of existing laws. Nevertheless, the privileges of 
articles 2013 and following of the Civil Code existed under 
the old law. The masons’ privilege for instance has always ex­
isted since the law: Licet C. qui potior in pign\ Charondas, 
Hook X, rep. 79; La Peyrère, Letter P, No. 74. At a later 
date this privilege was extended ; Ferrière, vol. 2, p. 1219, No. 
20. The mason and other workmen who have worked at the 
building or repairing of a house have a privilege upon the house 
or upon their work without any stipulation to that effect accord­
ing to the ordinance of Louis XIV., December 22, 1665. The 
same ordinance created in favour of those who had advanced 
money for the building or repairing of the house a privilege 
upon the latter for the amount of the advances. It is evident
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that at Paris in 160.") after the great period of building at that QUE. 
time, as in Montreal in 1804. people had houses built without K
paying for them or in any ease without wishing to pay for 1012
them. The ordinance of 1665 is singular in that it has a retro- ----
active effect; our law of 1804 only speaks for the future. Our I)K”KBI
legislators in 1804 needed only to study the law prior to the bybd.

(’odes in order to create a right of preference in favour of the ----
1 1 1 ■ Onnalu, Jworkmen, sub-contractor and supplier ol materials along side 

of the contractor and architect without ' * our legal
theories in regard to the registration of privileges. But our 
legislators thought it was better to borrow from Ontario a ready 
made law which was indeed inspired by the old French law 
but had been considerably changed. I.et us consider the conse­
quences of this unfortunate legislative liorrowing. A member 
copied an act of the Province of Ontario entitled “An Act re­
specting Liens of Mechanics, Wage Earners, and others,” with­
out saying so and without considering its bearing or its sense.
This law is now found in eh. 153 of the Revised Statutes of 
Ontario 1807, which reproduces the Act, 59 Viet. eh. 35; ti.c 
Act 65 Viet. ch. 24; the Act 53 Viet. ch. 57; eh. 126 Revised 
Statutes of Ontario 1887; ch. 120 of the Revised Statutes of 
Ontario 1877, and finally the original Act of 1873, 56 Viet. ch.
27.

I11 the Province of Ontario as in all countries where English 
law prevails a distinction is made, among other divisions of 
actions, between personal actions, which do not imply notice 
to the public that the defendant’s property is under the hands 
of justice ; and real actions or those accompanied by a seizure 
which imply such a public notice by the simple fact of the 
issuance of a writ. In the latter ease but not in the former 
there is lis pendens, that is to say. no one is allowed to acquire 
the object of the suit unless he frees it from the plaintiff’s 
claim. This is the English common law which has been modified 
in various countries especially since 1839. Thus in the State of 
New York notice of actions which involve lis pendens must be 
entered in a register kept by the Court. So it is in the Province 
of Ontario, where we find that notice of lis pendens must he 
given by being entered in a similar register as well as registered 
by the registrar. Thus in studying the legislation of Ontario the 
action for declaration of a builder’s privilege has at first been 
declared an action which involves lis pendens and then an action 
giving rise to the registration of a special notice with the regis­
trar independently of the registration of the privileged claim.

In this regard we may quote several passages : First of all 
there is Form 6, of ch. 153 H.S.O. 1897. concerning the notice 
of action which must be registered :—

5677
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Form 6, Certificate for registration.
Style of Court and cause.

Date................
I certify that tin* above named plaintiff has commenced an action in 

this nbove Court, to enforce against the following land (describing it) 
a claim of mechanics' lien for $..................

Then there is paragraph 2 of art. 24, ch. 153, R.S.O. 1007. 
which says:—

Every lien which has been duly registered under the provisions of 
this Act shall absolutely cease to exist after the expiration of ninety 
days after the work or service has lieen completed or materials have 
been furnished, or placed, or the expiry of the period of credit, where 
such period is mentioned in the claim of lien registered, unless, in the 
meantime, an action is commenced to realize the claim under the pro 
visions of this Act, or an action is commenced in which the claim 
may l>e realized under the provisions of this Act, and a certificate re­
gistered as required by the next preceding section.
Section 23 of ch. 12(i, R.S.O. 1887. suvs the same thing. So 

says section 20 of ch. 120, R.S.O. 1877. Section 4, ch. 27, of 
the law of 1873, says in its turn:—

Such lien shall absolutely cease to exist within ninety days after 
such work shall have been completed, or material or machinery fur­
nished, or the expiry of the period of credit, unless in the meantime 
proceedings shall have been executed to realize such a claim under 
the provisions hereinafter contained, and a certificate of lis petulms 
thereof he registered in the proper registry office, which certificate 
may lie granted by the Judge or Court lx*fore whom the proceedings 
are instituted.
Such formalities it is said do not exist under our law. The 

statement may be partly admitted; for our law as we shall see 
affords as much protection as the law of the Province of On 
tario to the third party who has acquired real estate subject 
to a builder’s privilege which has been registered but has not 
been realized within the delay of one year or the survival of 
which beyond a year has not lieen assured by an action in law 
brought under such conditions of publicity as are sufficient to 
put the third party on his guard.

In the old French law, the present French law and our own 
law there exists a very old maxim, “res transit cum suo oncre”: 
except in the case of all those contracts transferring property 
and which are subject to registration in our law according to the 
German form.

For some years now, the seizure of immovable property alone 
requires to be announced by a notice filed with the registrar 
and this for the sole benefit of those hypothecary creditors who 
have filed their address with him for the sum of 50 cents each.

Seizure of movable property as well as the action for declara­
tion of hypothec and other actions to revoke, annul, dissolve or 
set aside contracts although the property seized is put out of
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commerce or its surrender is asked during the action or seizure, 
do not according to Voet require to be accompanied by any 
notice to the registrar or Judge. And yet the right of alienation 
in favour of third parties is suppressed as regards the person 
whose property is seized or the defendant in an action for 
declaration of hypothec: see art. 715 C.P.. art. 2074 0.0. The 
purchaser must be on his guard. We repeat the appellant must 
be on his guard, since he has bought the lot of land No. 528 of 
the official cadastre of St. Louis ward, in Montreal, without 
concerning himself as to the validity of Guay’s privilege 
against, which moreover he could not guard himself in the ab­
sence of the formality of a notice of action under the English 
system of Ontario, that is to sav. a notice of lis pendens.

But is the appellant in such an unfortunate position as that 
after all?

Our new law is derived almost word for word from the law 
of Ontario which requires tin- person who claims a privilege as 
builder, workman or supplier of materials to register his claim 
within thirty days from the completion of the work ami to he 
paid within a further delay of ninety days under pain of 
losing his privilege unless he causes the privilege to survive the 
ninety days by taking an action to have his privilege declared, 
that is, to “realize” it as the Ontario law says. This action 
must he accompanied by a new notice to the registrar just as 
in the ease of lis pendens, according to Form G which we have 
quoted.

Sections 24, 25, 26, 31 and 35 of eh. 153, RS.O. 1897, ex­
plain that in theory in this action it is necessary to make all 
the allegations of an action in declaration of privilege; that in 
the contestation there is a determination of the account and 
establishment of the additional value given, etc., and that the 
sale of the property is made in a special manner.

This is the legislation which inspired the adoption of the 
law of 1894. This law is very careful to protect the builder hut 
it is very careless about protecting a third party who acquires 
the property subject to the uncontrolled privilege which has 
been granted to the builder. Under these circumstances, has the 
third party no means to protect himself?

In the present case the was sued in 1908 for a
privilege which was registered in 19(ll and which in our opinion 
had expired since the month of December, 1902, for the very 
good reason that the right of preference or privilege referred 
to in art. 20136 C.C. only exists “for one year from the date of 
the registration unless a suit be taken in the interval or unless 
a longer delay for payment has been stipulated in the contract.” 
and no such suit 1ms yet been taken unless it is that taken in 
1908 against the appellant.

1744
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leges are restricted, temporary and ephemeral ; their survival 
for more than a year after their registration can only result 
from judicial intervention which in this case in order to protect

Demkrs third parties is called upon to replace by its publicity, that 
publicity which results from registration.

A second remark. Art. 20136 C.C., it is true, does not say 
what action must he taken. It is also true that in its actual 
terms it only speaks of the action of the Ontario law, and this 
with reason. Hut we must add that art. 20136 does not speak 
of it explicitly because under the law of the Province of Quebec 
there is an action of just the same nature as that created by 
the law of Ontario and under art. 2074 C.C. the bringing of this 
action paralyzes the defendant’s right of alienation even when 
he is a third party who holds the property, and serves as a 
public notice towards third parties who would acquire the 
property, as in the case of the appellant, not to purchase the 
property subject to litigation without discharging the claimant's 
debt. Hut art. 20136 speaks of an action similar to that which 
prevails in Ontario, as it says that in order to preserve his right 
of preference or privilege, that is. his right to receive payment 
of his claim before other parties, he must under his guarantee 
ask for it within a year. What action must he take then? In 
our opinion art. 2013 is not silent on this point since it says not 
that the personal debt, the prescription of which apart from 
the privilege is five years or possibly thirty years, but that the 
right of preference or a privilege itself is fatally and irremedi­
ably prescribed by one year unless a suit be taken within a year 
of the registration. Evidently this is a suit where it is a question 
of a privilege which is about to expire applying to the Courts 
to obtain an extension of life. Certainly no less publicity should 
be given to the third party who holds the property by this action 
than by the registration in regard to the privilege. The action 
and the judgment are acts which continue the privilege ; they 
are, just as is the action to interrupt prescription, acts which 
announce the old title to a real right, that is to say, the regis­
tration of Quay’s right of privilege to be paid in preference 
to the other creditors: article 1983 C.C.

Article 20136 can according to the general rule only give 
rise to an action of the same nature as the right which it would 
exercise. Rut this is a real and immovable right ; therefore the 
action is real and immovable. See Oarsonnet and the other 
authors.

Hut what do we find in the record in regard to Guay’s action? 
It is simply an action on account for goods furnished and ser­
vices rendered at St. Catherine Street without any illusion to 
lot No. 528 or to the registration of the privilege upon this lot 
in December, 1901.
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The appellant, if he read this action at the office of the 
Superior Court of Montreal, could certainly not expect that the 
respondents were still desirous of availing themselves of the 
privilege in question which according to law and as would 
appear visiting the registry office had been extinct since the 
month of December, 1902.

In our opinion the action required by art, 201.16 is an action 
in declaration of privilege to insure its extension beyond the 
year and a day.

It is a personal hypothecary action against the debtor in 
possession or an action in declaration of hypothec against a 
third party in possession; the latter is better known than the 
former among the old authors as its usefulness is discussed by 
them whereas the other always existed of right ; it is an action 
in realization of pledge : De Pign & Hyp. du C.

The hypothecary action properly so called has its origin in 
customary law. The Roman law only knew of the quasi-Servian 
action or action in revendication. It is like the English action 
“on foreclosure”: Perrière, vol. 2. p. 408, No. (i.

Ferrière, Coutume de Paris, vol. 2. p. 4, nos. 12 et 13, says :— 
Encore <|muul le* débiteur* sont possesseur* «les choses qu'ils ont 

obligées, pour les si un mes qu'ils doivent et les rentes qu’ils ont con­
stituées. l'action hypothécaire, qui eompéte A leur créanciers, concourt 
avec lu personnelle; encore néanmoins que la personnelle est la prin­
cipale et l’hypotlfécaire n’en est que l’accessoire; parce que Vhypoth- 
éque constituée au prolit du créancier n'est que pour la suite «lu prêt 
qui est fait débiteur.

Mais A faute de paiement, en vertu de l’obligation ou de la con­
damnation obtenue contre h* débiteur, on fait saisir, crier et adjuger 
par décret, les héritages du débiteur obligé et condamné. Racquet, 
vol. 1, p. 251, No. 172, in fine.
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Domat, Lois Civiles, p. 228;—
Celui qui a un droit d’hypothèque, n’en a pas moins l'action person­

nelle contre son débiteur, c’est pourquoi il peut intenter les deux 
actions eoncurrenmmnt ; ,et si le créancier a exercé l’action personnelle, 
cette action ne fait point obstacle A son droit personnel.

Both the* written law and the Custom of Paris therefore re­
cognize the personal hypothecary action.

So does contemporary law.
50.—Eat donc réelle, l'action hypothécaire par laquelle un créancier 

fait valoir contre un tiers détenteur son «Iroit de privilege immobilier 
ou d’hypothèque, (iarsonnet. Procédure Civile, vol, 1. No. 310. 2nd 
edition.
The hypothecary action exercised against the debtor and the 

option of heirship, etc., follow within the category of “Mixed 
Actions.” “Cela tient, pour la première, à ce que le défendeur 
y est tenu en qualité de débiteur et de tiers-détenteur”: Car- 
sonnet, Procédure Civile, vol. 1. No. 332, 2nd edition.
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The difference between the action in declaration of hypothec 
and the personal hypothecary action may well be said to eon- 
sist entirely in the fact that in the first ease the defendant may 
he freed from the action by abandoning or giving up the pro­
perty whereas in the second case the defendant cannot do so and 
is bound to submit first to the sale of the hypothecary property 
and then to the sale of all his other property movable and im­
movable.

The personal hypothecary action is historically and legally 
the action par excellence which results from the contract of 
obligation and hypothec.

The action in declaration of hypothec is only an alleviation 
which custom has introduced in favour of him who is not per­
sonally indebted, that is to say, the third party in possession.

Our jurisprudence has always admitted without dispute the 
exercise of the personal hypothecary action which is always so 
useful on account of the paralysis of the right of alienation 
which it effects under art. 2074 C.C. which is specially neces­
sary in order to the exercise of the privilege upon immovable 
property under art. 2013b. lie who has an action in declaration 
of hypothec has a fortiori a personal hypothecary action.

Article 2013b does not say the contrary; nor does the juris­
prudence of any of our Courts. The history of legislation in 
regard to privileges under our law, comparative legislation, the 
divisions of actions under our law, the nature of things and art. 
2013b force us to the conclusion and we conclude that the action 
to p long the life of a privilege should mention the privilege 
befm the Court and such an action can only be an action in 
declaration of privilege involving notice of lis pendens to third

ties in possession, ns in Ontario, under art. 2074 C.C. L<x 
us fovat liberationi quam obligationi, says Voet.

The second ground of the appeal is in our opinion well 
founded.

Abchambeavlt, C.J. (transited) :—1The law of 1894 speaks 
of a suit What are we to understand by this suit? Is it a 
suit to establish the claim judicially? Is it a suit to realize a 
privilege? The first interpretation does not seem to me to be 
acceptable. An action partakes of the nature of a right. Here 
it is a question of a real right. The action should be of the 
same nature; or at least a mixed action.

In my opinion the object of the suit is not to inform third 
parties. They are already informed by the notice of registra­
tion. The law declares that the privilege exists only for a year. 
On the expiration of the year it is extinct. The law adds, how­
ever, that the privilege will continue beyond a year if a suit is 
brought within the year or if a longer delay has been granted to
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the debtor to fulfil his obligations. This provision was neces­
sary. Of course if a delay extending beyond a year had been 
given to the debtor by the creditor it would be impossible for 
the latter to sue for the realization of his claim whether the im­
movable was still in t'.e debtor’s possession or whether it had 
passed into the possession of a third party. A privilege is only 
the accessory of a claim and if the claim which it secures is 
not due the privilege cannot be exercised. A suit is therefore 
impossible and for this reason the legislator had to prolong the 
existence of the privilege until the date when the claim became 
due.

On the other hand it was also necessary to prolong the ex­
istence of the privilege beyond the year and for sit long a time 
as its realization was retarded by the exercise of the action and 
the delays which law suits may always give rise to. Otherwise 
the debtor or the holder of the property would always be able 
to cause the creditor to lose his privilege. It would only have 
been necessary to contest the latter’s action brought within the 
year and to prolong the contestation until the year had expired. 
When the year’s delay had expired the privilege would have 
ceased to exist.

It is said that the law simply requires a suit and that there­
fore a suit against the personal debtor is sufficient; that all 
that is necessary is to establish the claim and its amount judi- 
cialTy. But why require a judicial contract when the conven­
tional contract already exists? A judgment indeed is only a 
judicial contract. The claim may be and generally is already 
established by the contract between the parties. What, then, is 
the object of a judicial contract? What can be the use of ob­
taining a personal judgment against the debtor? The law de­
clares that the privilege only exists up to the amount of the ad­
ditional value given to the property by the work done or the 
material furnished. The judgment against the debtor could 
add nothing to this guarantee which the law gives to the other 
creditors or to the third party in possession. The law simply 
speaks of a suit without adding the mode of procedure as is the 
case with the law of Ontario. The reason is that our Code 
already contained all the necessary provisions to carry into 
effect the new provisions which this legislation introduced. The 
suit will be either a personal hypothecary action if the debtor 
is still in possession of the property or a hypothecary action for 
the surrender of the property if it has passed into the hands of 
third parties.

We know that the personal hypothecary action exists in our 
law. This question is no longer open to discussion. It has been 
settled by the jurisprudence : Lcclair v. F Won, 7 R.L. 427, 428; 
Lebrun v. Rédard, 21 L.C.J. 157 ; Bernier v. Carrier, 4 Q.L.R. 45.
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In this last case «Judge Dorion nays that Hip doctrine is baaed in 
principles which cannot he contested.

The advantage of the personal hypothecary action is due to 
the provision of art. 2074 which declares that the alienation 
of the property by the holder against whom the hypothecs re­
action is brought is of no effect against the plaintiff unless the 
new purchaser deposits the amount of the debt, interest and 
costs due to the suing creditor.

The provision of art. 201M, which declares that the privilege 
continues to exist after the expiration of the year if a suit is 
taken, is in harmony with the provisions of art. 2074. The 
moment a hypothecary action is brought the rights of the credi­
tor who is suing can no longer lie imperiled. Ilis privilege ex 
ists for as long as his claim, and even the alienation of the 
property cannot he set up against him.

I conclude from the foregoing that what the legislator de 
sired in 1H94 was on the one hand to facilitate the acquisition of 
privileges in favour of the builder, workman and supplier of 
materials ; and on the other hand to replace the permanent privi­
lege of the old law by a temporary privilege which was first 
fixed at two years and afterwards at one. It was also desired 
that property should not be burdened for an indefinite period 
in favour of the persons who constructed the building which 
might be erected upon them. A creditor must realize his privi­
lege within a fixed delay or else he only keeps his personal claim 
against debtor.

The appeal is maintained and the rc “ s’ action is dis­
missed with costs.

Appeal allowed and aetion dismissed.

PE, FARQUHARSON v. FARQUHARSON.

Chy. Prince Kdicard Island Court of Chancery, Fitzgerald, V.C. March 2S, 191*2.
1912

1. Wii.ijH (I 1110—120)—Coxstbi'ctiox—Rioiit or possession — Rent
PEEK.

A gift by will of tin* “right to remain in u dwelling limine free from 
rent” meule in favour of u pernon named and of his family, in to lie con 
Htrued as a restriction Upon a prior devine of a life entat<* in these an<l 
other land* to another; it doen not confer any estate in revernion hut 
a eintituling right of ponneanion during the life of the life-tenant 
and jHinaibly until the cloning of the estate by the divinion directed to 
tike place after the death of the life-tenant.

Statement IIkakino of questions arising upon the construction of a will. 
W. S. Stewart, K.C., for complainants.
K. J. Marlin, for defendants.

B14B
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Fitzgerald, V.-’C. :—-Clause 7 of tin* Into Donald Farquhnr- 
son’s will reads as follows :—

It Is undiTHtiMnl tli »t tin» mi id llirhiml Seymour ami his family 
ahull have the right to remain in their present dwelling free from 
rent, hut subject to such other conditions as my e.xeentors may 
impose.

It is admitted that this clause must operate either in restric­
tion of the life estate devised to testator’s wife in an earlier por­
tion of the will, or as an estate in reversion, vesting after the 
wife’s death. This will, very inaccurately drawn by the testator 
himself, is necessarily difficult of construction. Dut so far as 1 
am enabled to gather from it the intention of the testator. I think 
tin1 first position must prevail. My reason for so holding shortly 
are : That the testator by the first paragraph in his will clearly 
desired that the property in these proceedings sought to lie parti­
tioned, viz., his homestead and two double tenement houses, should 
on his wife’s decease not vest in any particular devisee, hut “be 
divided between his children in the same proportion as his pre­
sent estate.” And consequently to vest one of the dwellings in 
one of these double tenements in a particular child, would defeat 
the testator’s desire to have the whole divided in the propor­
tions named and at the time named.

There is also in the words used in the above quoted clause, an 
evident reference to present conditions, the devisee is “to re­
main in his present dwelling,” not to become possessed after the 
happening of any other event.

The testator also apparently knew how to create a life estate 
with reversion over, as also an absolute fee, for he devises all 
these estates by his will, and when he uses the words “right 
to remain in,” he may fairly be presumed to mean nothing more 
than a temporary right of possession. It is evident also that it 
was in the testator’s mind that a number of years would elapse 
before the executors could close his estate. Some bequests he 
makes payable in eight years and some in ten years after his 
decease, and he directs that the residue of his estate “be divided 
several years hence.” It is also clear by the will that all the 
rents arising “from the property from houses on these grounds” 
—the locus here—were to lie paid to his wife.

It is quite possible, therefore, to give effect to this clause, 
keeping in view the whole tenor of the will, and the testator’s 
evident wishes, so far as they are apparent, by construing it as 
a restriction of the life estate in the whole property given to the 
wife, a reservation out of it of a right to retain possession by a 
son and his family of one dwelling without the payment of this 
rent to the wife. Such possession continuing certainly during 
her life, with a possibility of an intention that it continue until 
the closing of the estate.

P.E.I.
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This construction gives this son and his family—the family 
being most in the testator’s mind—a home until the final division 
of the lands between himself and his brother and sisters. The 
other construction sought to be put upon this clause by the 
defendant. Richard Seymour Parquharson, necessarily does vio­
lence to all these considerations, and forces an unnatural con­
struction upon the words used, viz., the creation of an estate in 
reversion, not apparently contemplated. And of what estate? 
For the life of the son only, or for the lives of his family as well 
Certainly not for the son’s life alone, as the testator by his will 
clearly evidences an intention to provide for them irrespective of 
his son. If forced to do so, it would be extremely difficult to 
define what estate is given by these words, and to whom, and 
for what duration. They are, however, easily interpreted as a 
continuing right of possession for a fairly definite period.

I, therefore, hold, that after the death of Mrs. Parquharson 
the testator’s direction that these premises “shall be divided 
between my children” must prevail, and that any right of occu­
pation in Richard Seymour Parquharson and his family, then 
ceased. The usual order for sale will he made.

Order for salt.

CAN. Alfred B. CUSHING and Arthur T. Cushing (defendants, appellantsi v.
------ Richard H. KNIGHT (plaintiff, respondent).
S. C.
1912 Supreme Court of t'anada. Sir Charles Fitzpatrick. C.J.. and Davies, Idintj- 

ton. Duff. Anglin, and Brodeur,June 4, 1912.

1. Specific performance (81 A—5)—Default ox down payment—STIPU­
LATION FOR PAYMENT CONTEMPORANEOUSLY WITH EXECUTION OF
AGREEMENT—OUTSTANDING MORTGAGE.

Where an agreement for the sale of land expressly stipulates for a 
down payment of $10.000 on a $33,750 purchase, ami there is out­
standing a mortgage (of which the purchaser had notice prior to the 
agreement ) which amounts to less than the I in lance of the purchase 
price, if the purchaser refuses on an objection to title based upon 
the outstanding mortgage to make the down payment, the vendor is 
entitled upon reasonable notice to cancel the contract, and where 
such notice is given and the purchaser still refuses to comply he 
cannot afterwards enforce specific performance.

[Knight V. Cushing. 1 D.L.R. 331, 20 W.L.R. 28, reversed; and see 
to the remedy of specific performance generally, annotation l dm; 

354. and as to want of title, annotation 3 D.L.R. 795.]
2. Specific performance (8 I A—5)—Sale of lands—Down payment he

fault—Ada noon m ext—Repudiation—Right to rescind.

Where an agreement for the sale of land expressly requires payment 
of $10.0(81 on the purchase price contemporaneously with the execu­
tion of the document and where the purchaser prior to the execution 
thereof knew of an outstanding mortgage amounting to much less 
than the subsequent instalments of the purchase price, his explicit 
refusal to comply with the provisions for the $10,000 payment gives

P.E.I.
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his vendor the right to treat such refusal as an abandonment, or, at 
least, a repudiation of the agreement entitling the vendor to rescind.
(Per Idington. J.)

,1. Vendor and purchaser (glE—25)—Non compliance with express
AGREEMENT—REPUDIATION—RESCISSION.

Where, under an agreement for the sale of land a purchaser by his 
refusal to comply with an express provision of the document requir­
ing a certain down payment on the purchase price repudiates the 
agreement thereby entitling the vendor to rescind, and where the 
vendor thereupon gives reasonable notice of rescission, and ut the 
expiry of the time given the purchaser still refuses to comply, the 
contract is at an end and the purchaser cannot later insist ii|>on speci­
fic performance, (Per Idington, J. )

4. Vendor and purchaser (gill—381—Notice—Sale of land—Out­
standing MORTGAGE—NOTICE OF POSSIBLE TERMS—PRESUMPTION.

Where a purchaser enters into and signs an agreement for the pur­
chase of land with prior notice of an outstanding mortgage, he ordin­
arily will he presumed to know that the mortgage may l*c in terms
which do not permit of pre-payment of the mortgage / before
maturity. (/Vr idington, .f. )

5. Vendor and purchaser (gill—35)—Sale ok land — Outstanding
MORTGAGE—PURCHASER’S RIGHT IN PAYING ENTIRE PURCHASE PRICE 
TO PROTECTION.

Where a purchaser under an agreement to purchase lands with 
prior notice of an outstanding mortgage lias paid certain instalments 
and the amount of the unpaid instalments is approximately the 
amount of the outstanding mortgage, and where lie is electing, pur­
suant to tin- agreement to pay up the entire balance of purchase
money lie is thereby entitled to force the vendor to redeem the mort­
gage so outstanding, no matter how unexpectedly onerous that may 
prove to the vendor. (Dictum per Idington, J. )

a. Specific performance ( g I A—5)—Sale of land—Effect of pur­
chaser's INJECTING FRESH CONDITION INTO AGREEMENT.

Where a purchaser, under an agreement to purchase lands, insists 
upon something unprovided for in the agreement as a nine ijua non of 
his j-erforming his own express obligations under the contract, he 
thereby raises an impassable barrier to his own action for sjieeific 
performance. (Per Idington, J.)

7. Vendor and purchaser t g I K—28)—Sale of land— Default on pay­
ment CONTEMPORANEOUS WITH AGREEMENT.

Where an agreement fur the sale of lands expressly requires pay­
ment of $10,000 on the purchase price contemporaneously with the 
execution of the agreement ami the purchaser refuses to comply with 
this requirement, the vendor's obligation to sell did not become ab­
solute. (Per Duff, J.)

11‘ill <i un n V. Wharton, 0 H.L. Cas. 238, followed.]

s. Tender (gl—2)—Sufficiency of—Sale of speculative property— 
Default on purchase price—Ultimate tender—New contract.

Where a purchaser under an agreement of sale of lands refused to 
comply with an express provision for payment of a substantial down 
payment on the purchnse price of lands of speculative value of which 
he does not receive posse*-»ion, and after a long interval without taking 
any action until the property had greatly increased in value offers 
such down payment to the vendor, the latter will not Is- compelled to 
accept the sinie for the reason that it would, ill effect, Ik- constituting 
a fresh contract. (Per Duff, J.)

ZZ
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0. Vendor and purchaser (§111—5)—Sale of lands—Down Payment- 
Consideration FOR EXECUTION OF AGREEMENT.

CUBIIINO

Where on agreement for tin* sale of lands expressly requires (In­
payment of a lixed large instalment on the purchase price in “cash 
on the signing of this agreement. ’ the consideration for this payment 
is the execution of the agreement itself, that is to say, the const it u 
tion of the relationship of vendor and purchaser between the parties 
and the promise or undertaking of the vendor to sell and convey. 
(Per Anglin, .7.)
Vendor and i 

MORTGAGE—
■vRviiAHER (8 1 H—3)—Sale of land—Outstanding 
-Vendor's title—Down payment.

W here an agreement for the sale of land expressly requires a m 
tain down payment contemporaneously with the execution of the 
agreement, the purchaser is not entitled (as against an outstanding 
mortgage of which he had prior notice amounting to less than the 
remaining purchase instalments) to require the vendor to shew title 
to the land before making the down payment. (Per Anglin, ,1.)

11. Vendor and purchaser (§ I K—25)—Sale of land—Default iiy pi ii
I IIAHKIt ON EXPRESS REQUIREMENT OF CONTRACT—RESCISSION AFTER 
NOTICE AGAINST DEFAULT.

I’nder an agreement for the sale of land, where the property is of 
a speculative character and time therefore of the essence of the agree­
ment, where the purchaser has refused to comply with an express re 
qui renient of the contract for a large down payment on the purcha-e 
price, a four day notice by the vendor for payment, or. in the alter 
native, for cancellation is reasonable, and. on the purchaser continu 
ing in default beyond the period so fixed by the notice, the vendor L 
entitled to treat the agreement as cancelled. (Per Anglin, J.)

Appeal from the judgment of the Supreme Court of Albert». 
Knight v. Cushing, 1 D.L.R. Ml, by which the judgment of Sim­
mons. J., in favour of the defendants, was reversed, Harvey, »!.. 
dissenting, and the action of the plaintiff was maintained with 
costs.

The present appeal was allowed and the action was dismissed.

Ewart, K.C., and C. F. Adams, for the appellants.
Wallace Xisbitt, K.C., C. C. McCaul, K.(î., and ,/. E. Wall- 

bridge, for the respondent.

Fitcpatrick,c.j. The Chief JUSTICE:—This appeal is allowed with costs in 
this Court and in the Supreme Court of Alberta, in banco, and 
the action is dismissed with costs.

Dsriw. J. Davies, J., concurred in the opinion of Anglin, J.

JniNGToN, J. :—These parties executed an agreement for the 
sale and purchase of half of two lots in Edmonton for the sum 
of $M,750, of which the sum of $10,000 was to be paid, by the 
express terms of said agreement, “on the signing of this agree 
ment, the receipt of which is hereby acknowledged.” This pro­
vision for payment proceeded to provide also that $10,750 
should he paid in a year, $8,000 in two years and $5,000 in four 
years. A mortgage existed for $15,000 and interest at seven per

6 D.L.B
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cent, per annum in favour of a third party and covering the 
whole of said lots, but did not fall due till a few months after the 
last of said payments of purchase-money. The respondent re­
fused to pay the $10,000 payable on the execution of the agree­
ment he had signed unless specific provision was made therein 
for the early severance of the mortgage so that each half would 
bear a determinate share in case it became desirable for him 
later on to have paid off what was to be borne by the half he 
was buying, lie had signed with full knowledge of the existence 
of this mortgage and as a man of education and ordinary sense 
must have been alive to these possible complications before In- 
signed tin- agreement ; especially so as that had been preceded 
by a payment of $100 and a receipt therefor given him setting 
forth above terms of payment upon which the completed agree­
ment was to be framed.

I pass by a mass of evidence in regard to an alleged verbal 
understanding providing for this outstanding mortgage as at 
best only confusing the questions to be solved. It is admitted as 
fact that respondent knew of this mortgage when he signed tin- 
agreement.

The plain language of the agreement required payment of 
$10,000 contemporaneously with the execution of the document. 
And when respondent refused to comply, with such express 
language binding him, he gave appellants the right to treat such 
explicit refusal as an abandonment or at all events repudiation 
of the agreement entitling them to rescind. They rescinded 
accordingly after having given four days to respondent to con­
sider his position. The latter chose, at the end of four days, to 
insist on their amending the agreement before paying over the 
$10,000. IIow could he more clearly repudiate that agreement? 
His hope of getting a new agreement to suit him is no answer. 
The demand made, if complied with, might have turned out 
an impossibility for appellants to have fulfilled.

If the agreement had not by its terms impliedly excluded, as 
the judgment appealed from maintains, in acmling to respond­
ent’s claims all right to interest in this $10,000, it might have 
been urged with greater fairness that it was only to be con­
sidered as an instalment to be postponed till title passed. More­
over, by paying the $10,000 at the time of signing the respondent 
risked nothing. The balance of the purchase-money after such 
payment exceeded by over $7,000 the total mortgage. The re­
spondent had a right under the agreement to proceed, after pay­
ing the $10,000 deposit, to insist on the title being made out be­
fore going further, and, before next payment, being made good 
on due protection being given him against the complications he 
professes to have dreaded. And in ease of his electing the right 
given in the agreement to pay up the entire purchase-money he
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could have forced the appellant to redeem the mortgage no 
matter how unexpectedly onerous that might have proved to ap-
I ellants.

Of course the collateral verbal agreement might have modi 
fied this. 1 am passing no opinion upon that, hut upon tile 
agreement which is sued upon and must he construed as it reads. 
This agreement was the outcome which the parties to the previous 
receipt anticipated.

If the agreement could he treated as not executed at all, then 
there was nothing hut that receipt to he considered ; imperfect 
hy reason of the mutual intention that it should he followed by 
and he only the foundation for such agreement. And if such a 
receipt so given is to alone constitute the foundation for this 
action there seem to be many difficulties in respondent’s way.

The Statute of Frauds, the verbal understanding and what 
seems, in light thereof, very like equivocal conduct on part of 
respondent in claiming something unprovided for therein as a 
sine qua non of his proceeding to close up the transaction, fur­
nish, I incline to think, impassable barriers to his resting an 
action of spewitic performance on the receipt alone. He knew 
about the mortgage before writing his solicitor and when he in 
structed him to look at the title and if that found right to hand 
over the cheque, he ought at least to have told him that he knew 
of this mortgage and perhaps have told him his understanding 
as to that. As 1 read his letter it shews he thought the agree­
ment completely executed and ready for the investigation of title 
and if that satisfactory then to hand over the cheque. He has 
seen fit to sue upon it and surely he cannot he heard to say now it 
was not executed. If so, then all else merged therein save pos­
sibly the collateral verbal agreement if evidence can warrant it 
being held such.

In my view his action fails and this appeal should be allowed 
with costs.

Duff, J. :—I think the appeal should succeed on the ground 
that the cash payment of ten thousand dollars not having been 
made the appellants’ obligation to sell (and, consequently, their 
obligation to shew a good title) did not become absolute.

From the first the parties contemplated the execution of a 
formal contract of purchase. The evidence of the agent is 
precise that, according to his understanding with the respondent, 
the sum mentioned was to be payable upon the execution of that 
contract ; and it is clear enough that the appellant Alfred IV 
Cushing, who acted for his brother as well as for himself, always 
had the same view of the arrangement.

The fact that such a formal agreement was contemplated is. 
as Lord Cranworth said in Ridgway v. Wharton, G II.L. Cas. 2118. 
strong evidence that the parties did not intend finally to bind
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themselves until that agreement should be completely constituted 
and there is a great deal to be said for the view that, according 
to the evidence, read as a whole, the legal position of the parties 
up to the time of the execution of the agreement of the 12th 
September was that the appellants had made an offer of sale in 
terms of the receipt which they had precluded themselves from 
revoking until a reasonable time had elapsed to enable the parties 
to prepare and execute a formal instrument. It. is, however, not 
necessary to consider what the legal position of the parties might 
have been if the document of the 12th of September had never 
Ixsm executed. That instrument was prepared in accordance 
with the original intention of both parties and with the object 
of setting forth the terms of their agreement in linal and binding 
form. It was executed by the appellants first and afterwards 
by the respondent ; upon it the respondent sues; and it evinces, 
in my judgment, in the clearest way the intention of both parties 
that u condition precedent to the constitution of any obligation 
to sell on the part of the appellants was the payment of ten 
thousand dollars down. The parties do not, it is true, in formal 
terms provide that the payment of that sum is to be a condition : 
but the intention that it should be so is manifested by the frame 
of the agreement as a whole, the stipulations of which pre-sup- 
pose that this payment has already been made and shew un- 
mistakeably that it is upon the basis of this assumed state of 
facts that the parties arc contracting.

In this view it is, perhaps, unnecessary to notice the point 
made upon the last paragraph of the agreement. This para­
graph applies, of course, only to default iu respect of payments 
to be made in future. 1 cannot understand, I may add, the eon- 
tent ion that the respondents after refusing to comply with this 
condition, can (after the time fixed for payment has long passed 
and the property has greatly increased in value) fasten a con­
tract to sell upon the appellants by offering now to make the cash 
payment stipulated for. With great respect, to give effect to 
that contention would seem to be constituting a fresh contract.

Anglin, J. :—In my opinion, on a proper interpretation of 
the contract for the specific performance of which the plaintiff 
sues, the consideration for the payment by him of the sum of 
$10,000 “cash on the signing of this agreement” was the execu­
tion of the agreement itself—the constitution of the relationship 
of vendors and purchaser between the parties—the promise or 
undertaking of the vendors to sell and convey. The plaintiff 
was not entitled to require the vendors to shew their title to the 
land in question before payment of this sum of money : the agree­
ment specially provides otherwise.

If the parol evidence may be looked at for this purpose 
(which, I think, more than doubtful), it seems to me to make it
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reasonably clear that it was well understood that the $15,000 
mortgage (the existence of which, as a single charge on the land 
in question and other property for the whole amount secured, 
the plaintiff relies on as a justification for his refusal to pay the 
$10,000 until this incumbrance had been removed or had been 
so apportioned that the land which he was purchasing would 
stand as security to the mortgagee for only $ would re­
main unchanged until the transaction should Ik; closed by the 
purchaser paying the entire purchase money, either at the time 
stipulated, or in advance under the provision for that purpose.

The property in question was of a speculative character to the 
knowledge of both parties. Time was of tin* essence of the agree­
ment. The defendants’ notice giving the plaintiff four days 
within which to pay the $10,000, with cancellation as an alterna­
tive, was, in the circumstances, reasonable, and on his default 
they were entitled to treat the agreement as cancelled unless 
they bad bound themselves not to do so. 1 find nothing which 
so binds them.

The express provision in the agreement for rescission by 
notice in the event of default in payments refers, in my opinion, 
not to the $10,000 cash payment, but to the subsequent pay­
ments which the purchaser covenanted to make. That provision 
the defendants do not invoke and it does not affect whatever 
rights accrued to them on the plaintiff’s refusal to pay the 
$10,000. As already stated, his default, in my opinion, gave 
them the right to withdraw and cancel. That right they have ex­
ercised—I think legally and efficaciously.

I would, for these reasons, allow this appeal with costs in this 
Court and in the Court en banc, and would restore the judgment 
of the learned trial Judge.

Hrodkvr, J. :—I agree with the views expressed by Mr. Jus­
tice Duff. This appeal should be allowed with costs in this 
Court and in the Court en banc, and I would restore the judg­
ment of the trial Judge.

Appeal allowed with costs.

2
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MARKEY ». SLOAT et al.
X no II nt ns trick Supreme Court. Itarker, C.J., l.andry, McLeod, White, and 

llarry, April 10, 1012.

1. Action (§1113—17)—False imprisonment—Stati tory notick—
LIBERAL CONSTRUCTION.

The notice of action required under sec. 84 of 40 Viet. (1880) eh. 
25 (N.B.) in respect of a claim for damages for false imprisonment 
is to Is- construed lils-rally. and it is sudieient if the notice substan­
tially informs the defendant of the ground of complaint.

[Jones v. Bird, 5 It. & Aid. 837; llomird v. Knncr, 2 HI. & 111. 013. 
23 L..LQ.B. 00.1

2. Action (§1113—17)—1’ai.sk imi-rino.xmem -Notice of action vnukh
BBC. 84 OF 40 VlCT. (1880) CII. 25 (N.B.)—REQUISITES--- JOINT
NOTICE.

While a notice of action, under sec. 84 of 40 Viet. (N'.Il.) 1880, ch. 
25, in a false imprisonment case In-ought jointly against the* olHcera 
who issued the warrant and the constable who executed it may be 
objectionable on the ground that the notice d«*es not set forth the 
grounds of each oflicer’s liability, yet. if it clearly states the part 
which each took in the commission of the wrong, the joint notice is 
suilicient, liecause the arrest and imprisonment of the plaintitf were 
in law the joint act of both ofliccrs. ;

| Met Hirer y v. Vault, 17 N.B.R. 041. 10 N.lt.R. 217, referred to.]
3. Action (§1113—17)—Fame imprisonment—Notice of action—Re­

quisites as to form—Attorney’s place of abode.
Under sec. 84 of 41» Viet. (188») ch. 25 (N.B.). prescribing that 

the name and place of abode of the attorney shall In- endorsed on the 
notice of action, it is sufficient if they appear anywhere in the notice.

[Ilaxtrr v. Ilallclt, 10 N.lt.R. <5 All.) 544 ; McVilvery v. Vault, 
17 N.lt.R. till. 11» N.lt.R. 217, referred to.]

4. Officer (§11 C—85 ) —Statutory defence—“Lawful” acts—Mean­
ing of “lawfully.”

An “unlawful” act is one contrary to law, common or statutory, 
and a defence by statute that the defendant “lawfully acted by virtue 
of his office” is sustainable only where the act in question was done 
“lawfully” so far ns the other party is concerned.

[ Fair cell v. York anti V. Mid. It. Co., 1» Q.ll. (110; H. v, Clarence, 
22 Q.ll.I). 23, referred to.]

5. False imprisonment (§11 It—11 )—False arrest—Statute respect­
ing THE PROTECTION OF CONSTABLES.
In an action against a constable for false arrest and imprisonment 

the statute respecting the protection of constables C.S.N.B. 11103, ch. 
(14. sec. 2. requiring demand for perusal and copy of the warrant on 
which the plaintitf was arrested does not apply where it is admitted 
that the constable was not acting “in obedience to a warrant of a jus-

6. Evidence (§11 M—3026)—Onus of proof—False imprisonment—
Willingness to go to gaol.

In an action against a town treasurer and a constable for false 
arrest and imprisonment, where the defendants set up that the plain- 
tit!, if imprisoned, was not imprisoned against his own free will, the 
onus is upon the defendants to prove plaintiffs willingness to go to

7. Evidence (§IIM—3»26)—False imprisonment—Willingness to go
to gaol—Failure to resist the arrest, not evidence of will-

In an action against a town treasurer and a constable for false 
arrest and imprisonment, where the defendants set up that the plain-
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HIT, if imprisoned, was not imprisoned against liis own free will, the 
fact that the plaint ill' when arrested by the constable did nut resist 
but went willingly to gaol under the arrest does not prove or tend 
to prove the defendants’ plea, it being a legal duty not to resist the 
arresting oflieer.

S. APPEAL (8 VII M 4—Ô88)—MINDIRECTION—INSTRUCTIONS — REFERENT!
TO CONTEXT OF JVDUK’S CHARGE.

Vpon a motion for a new trial on the ground of misdirection, the 
expressions objected to are to be interpreted by the meaning conveyed 
as they are associated with the context, and tiie question of misdirec 
lion is to U* determined upon a fair and reasonable construction of 
the entire charge given to the jury.

ti. Evidence (8 NIC—770)—Relevancy and materiality—Character
Previous imprisonment for debt—Damages.

In an action for false imprisonment for non payment of a muni 
eipal tax. the fact that the plaintiff had been previously arrested and 
held within the prison limits for debt is not relevant on the question 
of quantum of damages.

10. New trial i§ II—8)—Misdirection — Instructions — Substantial
WRONG NEGATIVED.

A new trial is not granted on the ground of misdirection, unless, in 
the opinion of the court, some substantial wrong or miscarriage ha- 
been thereby occasioned.

[lirat/ v. Ford, [181)0] A.C. 44. referred to.]

11. New trial (8 II—8)—Misdirection—Instructions-—Judge's opinion
ON FACTS.

It is not misdirection for the judge to tell the jury his opinion upon 
a question at issue before them, if lie expressly leaves that question 
to them to settle.

[Amtfh v. Dart, 14 Q.B.D. 105, 108, referred to.]

12. Damages (§TITO—152)—Quantum—False imprisonment—Person
AND CHARACTER INJURED—LATITUDE OF JURY.

Upon the quantum of damages, in an action for false imprisonment, 
where the person and character are injured, it is difficult to fix the 
limit, and a new trial will only l>e granted on the ground of excessive 
damages where the verdict of the jury is so large as to be perver-e 
and the result of gross error or there were undue motives or miacmi 
eeption.

[Cough, v. Farr, 1 Y. k .1. 477 ; F rani v. I Ira ham, 24 Q.B.D. 53, re 
ferred to.]

18. Damages (8 HID—152)—Quantum — False imprisonment — Eu
MEATS FOR JURY FIXING DAMAGES.

The jury may take into consideration as to the quantum of dam 
ages, in an action for false imprisonment the following element- 
time lost, business interrupted, physical and mental suffering, the in 
dignity, circumstances of family, and condition of gaol, cost of re 
lease as well ns the illegal restraint itself ns distinct from all else.

| Sedgwick on Damages, secs. 401-40.1, and sec. 4!>. specially re 
furred to.]

Action for false arrest and false imprisonment. Tried lx 
fore McKeown, J., and a jury at the York sittings of the King’s 
Bench Division on October 24 to 26, 1911. Verdict entered for 
the plaintiff for $300 with leave reserved tn the defendants to

—~

Statement
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move to enter a verdict for the defendants or for a nonsuit or 
for a new trial or that the damages he reduced.

The plaintiff, a resident of the town of Marysville. York 
county, was arrested by the defendant Saunders, the town 
marshal of Marysville, and also a provincial constable on Janu­
ary 30, 1911, under an execution or warrant for dog taxes issued 
by the defendant Sloat the town treasurer against the plaintiff 
on January 3, 1911. Marysville was incorporated by Act 49 
Viet. eh. 25. By see. 47, sub-see. 27 of this Act authority is 
given “to impose a tax by way of license on the owners or 
harbourers of dogs.” Sec. 50 provides that penalty for non­
payment of licenses may be recovered on suit before the mayor 
or councillor or police magistrate enforced by warrant of dis­
tress and that proceedings shall be taken in the name of the town 
of Marysville. On May 5, 1908, the town passed a by-law to 
the effect that owners or harbourers of a dog should pay a tax 
of one dollar in each year, which tax should be collected in the 
same manner as other taxes and rates in Marysville. The plain­
tiff was arrested on execution issued under this by-law for non­
payment of his dog tax for the year 1910. He was arrested on 
Monday a little after two o’clock, taken to the county gaol and 
locked up, and remained there until two o’clock on the follow­
ing Wednesday, when he was discharged upon habeas corpus. 
The costs of obtaining his discharge upon habeas corpus were 
$05.00, for which the plaintiff had given his obligation to his 
solicitor.

Further facts are stated in the judgment of the Court 
delivered by Barry, J.

February 14 and 15, 1912. Crocket, K.C., for the defendants 
moved to set aside the verdict for the plaintiff and to enter a 
verdict for the defendants or for a nonsuit, or for a new trial 
or for reduction of damages. I will not attempt to argue the 
legality of the by-law passed by the town of Marysville, or of the 
execution upon which the plaintiff was arrested. I claim that 
the notice of action is insufficient under 49 Viet. eh. 25, sec. 84. 
The notice was addressed to the two defendants jointly, describ­
ing one as town treasurer, the other as constable, but not indi­
cating that the latter had any official position in the town. There 
is a statement that the treasurer acted maliciously and without 
probable cause but there is no statement that the constable acted 
maliciously and without probable cause in executing the process.

N.B.
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Argument

Mi Leod, .1 : The object of the notice is to give a man an 
opportunity to offer amends. The notice is ample for that.] 

Crocket, K.C. : -The notice alleges an offence against Sloat 
only. In McGilvrn/ v. Gault, 17 N.B.R. 841, a notice was held 
defective because it did not state the cause of action explicitly.
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This notice does not state that the defendant Saunders was 
acting as a town officer. Neither does the notice describe a 
joint cause of action, and the name and place of abode of the 
attorney is not endorsed on the notice although the attorney’s 
business address is inside the notice. The notice of action stated 
a claim for maliciously issuing a warrant but there is no evid­
ence of any malice. The evidence fails to shew that the defen­
dant acted unlawfully, within the meaning of sec. 84 of the Act. 
AW say the constable acted lawfully because the execution was 
regular on its face and he was acting as town marshal. If lie 
was acting as constable then he is protected by C.K. 1903, eh. 
04, sec. 2, because no demand was made by the plaintiff for a 
perusal and copy of the warrant upon which he was arrested. 
There was no evidence that the plaint iff was arrested against 
his will. The evidence indicates that he wished to be arrested 
in order to be able to bring an action against the town. The 
Judge took this matter out of the hands of the jury. I claim 
misdirection also in telling the jury that they were to disregard 
the fact that plaintiff bad been arrested before. The plaintiff 
was on the gaol limits at the time of arrest. That would make a 
(Treat difference in damages for injured sensibilities. The 
Judge also charged that it made no difference whether the con­
stable acted maliciously or not. I claim the damages were ex­
cessive. The plaintiff was out of work and aside from damages 
for indignity the only pecuniary damage was $65 for procur­
ing discharge on habeas corpus. No costs are recoverable unless 
there is evidence that costs have been paid. He was imprisoned 
only three days. There was no loss of wages, no loss of time 
and no evidence of injury by confinement. I may say there 
was an offer to suffer judgment by default.

[By the Court:—You cannot draw the Court’s attention to 
an offer to suffer judgment by default.]

('rochet, K.(*.:—I cite the following: Doc v. Cahill (1853), 
7 N.B.R. 650; Sewell v. Olive (1859), 9 N.B.R. 394; Marks v. 
Nnccombe (1883), 22 N.B.R. 419; Goedcn v. Elphick (1849), 
4 Kx. 445; White v. Hamm (1903), 36 N.B.R. 237; liobinson v. 
Taplry (188U), 20 N.B.R. 361.

Phinney, K.(\, for the plaintiff, contra :—The execution was 
not sufficient on its face. It directs a levy on the goods within 
the county of York whereas it should be on goods within the 
town of Marysville. Saunders swears he is not a constable for 
the county of York. He is a provincial constable and a town 
marshal of Marysville. He says he was acting as a town marshal 
but the execution is directed to a constable of York county. That 
should have called his attention to the irregularity. The town
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treasurer had no right to issue the execution under any cir­
cumstances. In regard to the notice of action it was a narra­
tion of the circumstances drawn with considerable care and 
certainly sufficiently to put defendants on notice. Where a 
justice acted wholly without jurisdiction in making an arrest 
no allegation of malice is necessary : M< I an son v. Lavinge 
(1906), 37 N.B.R. 539. There is no need of two separate notices 
of action: Kelly v. Barton (1895), 26 O.R. 608; Scott v. Bohert- 
son, 26 O.It. 452; McGilvcry v. Gault, 17 N.B.R. 641, 19 N.B.R. 
217; Ward v. Outhouse (1882), 22 N.B.R. 220; Hicks V. Faulk­
ner (187S), S Q.B.D. 167 ; ('an v. Tom (1886), 54 L.T. ( Rug.) 
87, 515.

The defendant argues that no matter how irregularly the 
town officials may act, if they act as town officials they are pro­
tected by sec. 84 of the Incorporation Act. but that is no answer 
to the plaintiff’s damages. The provision for demand of perusal 
and copy of warrant is for the protection of officers in the ad­
ministration of the criminal law ; While v. Hamm (1903), 36 X. 
B.R. 237.

It is claimed that there was no evidence that the arrest was 
against the plaintiff's will.

[By the Covrt:—You need not argue that point.]
Phinncy, K.O.:— It is true Markey was on the limits but he 

works within the three mile limit so it was no restriction on his 
liberty.

| Barker, C.J. :—Being on the limits for debt does not neces­
sarily hurt a man’s reputation.]

Phinncy, K.V. : I cite further; Ingraham v. Parks (1879), 
19 N.B.R. 101, Williams v. Currie (1845). 1 (\B. 841 ; and Order 
39, r. 6.

Crocket, K.C., in reply, cited (’.S.N.B. 1903. ch. 57.

April 19, 1912. The judgment of the Court was delivered bv

Barry, »T.:—This action was brought by the plaintiff, a re­
sident of the town of Marysville, against George R. SI oat, treas­
urer of the town, and Fraser Saunders, the town marshal— 
who is also a provincial constable, for the illegal arrest and im­
prisonment of the plaintiff by the town marshal on the 30th 
of January, 1911, upon what has been spoken of as an execu­
tion or warrant for dog taxes issued by the town treasurer 
against the plaintiff on the 3rd day of the same month. It ap­
pears, by the evidence, that before issuing the warrant, the 
town treasurer had two conversations with the plaintiff’, in both 
of which he was told of the former’s intention of issuing the

N.B.
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Argument
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N.B. execution unless a tax of one dollar for harliouring a dog in
S C. 1910, was paid, and that the plaintiff upon both occasions re-
1912 pudiated his liability and refused to pay the tax. The town
---- marshal also, before executing the execution had two conversa

Markky tions with the plaintiff, the latter of them on the Saturday pre-
fiLOAT. ceding the Monday of his arrest, in which he was asked to pay

the tax, but which he absolutely refused to do, saying, when the 
town marshal informed him that he had a warrant against 
him, “All right, I won’t pay it, the gaol is handy and I am 
here.” The plaintiff was arrested on Monday the 30th of Janu­
ary, a little after two o’clock in the afternoon, was taken to the 
county gaol and locked up, and remained there until two 
o’clock in the afternoon of the following Wednesday, when he 
was discharged by Judge Wilson upon proceedings in the nature 
of habeas corpus. When 1 say he remained in gaol during this 
time, and while it is perhaps true that he was theoretically in 
the custody of the gaoler during the forty-eight hours mentioned, 
it may be noticed as illustrating the lenient character of the 
imprisonment to which the plaintiff was subjected, that during 
that time, the gaoler twice allowed the plaintiff out on his own 
parole, once on Tuesday afternoon, when he was allowed to 
go to the Waverley hotel to get a cup of tea, and again on Wed­
nesday morning, when he went to Lindsay’s restaurant for the 
purpose of obtaining some refreshment.

At the time of his arrest the plaintiff was not a well man ; 
he had been sick off and on and under a physician’s care for a 
month before his arrest, and continued in a poor condition of 
health for two months after his discharge. Dr. Fisher, his 
family physician, who gave evidence at the trial, says the plain­
tiff was suffering from what he termed dry pleurisy, compli­
cated with catarrh of the stomach and dyspepsia ; and although 
the doctor does not say, in so many words, that while he was in 
gaol the plaintiff’s condition became worse, he does say that 
his condition was worse when he first saw him after his discharge 
from gaol, than it was when he last saw him before his incarcera­
tion, leaving one to draw the natural inference that the plain­
tiff’s illness did in fact become aggravated by his confinement 
in the gaol.

The plaintiff, we are told, is a respectable man although of 
somewhat humble circumstances in life, an unskilled labourer, 
unable to write, and one who, about the time that this trouble 
overtook him, was employed as the driver of a team for Mr. 
Hatt of Marysville, and earning $1.50• per day when working, 
which, on account of ill-health, he was not able to do all the 
time. In the payment of his solicitor, for serving papers, and 
for gaol fees, it cost the plaintiff $6.1 to obtain his discharge 
upon habeas corpus; at the time of the trial this sum had not
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been all paid, but the plaintiff had given his obligation for it. 
These costs and charges besides his loss of time while in gaol, 
were, I think, all the actual damages that the plaintiff proved 
at the trial. Without any habeas carpus proceedings he would 
have obtained his liberty by effluxion of time on Thursday at two 
o’clock, or twenty-four hours after he did actually obtain it, 
the deputy sheriff, a witness at the trial, stating that the com­
mitment under which he was held authorized his detention for 
three days only. For four years before the time of the trial the 
plaintiff had been, and was then still a debtor confined to the 
gaol limits of the county of York upon civil process. 1 mention 
this circumstance because, at the trial, it was put forward in 
mitigation of damages that the plaintiff could not, with any 
shew of reason claim damages for the imprisonment in the 
gaol when he was in contemplation of law already in gaol.

The cause was tried before McKeown, J., and a jury at the 
York nisi prias sittings in the month of October last, and re­
sulted in a verdict in favour of the plaintiff for $300. Having 
regard to the amount of the verdict, the circumstances surround­
ing the arrest, the expenses and loss of time that followed as a 
consequence, and his condition in life are all matters that must 
necessarily be looked at when one of the grounds urged upon 
this appeal as a reason for a new trial, i.e.f excessive damages, 
comes to be considered, and it was for that reason that I have 
referred to them here.

An alternative motion on behalf of the defendants was made 
to us at the last term, asking that a verdict be entered for the 
defendants, or for a nonsuit, or for a new trial, or for a reduc­
tion of the damages. I may say at once that after full consi­
deration of the arguments addressed to us and a careful perusal 
of the evidence, I am of the opinion that the defendants are not 
entitled to succeed on any branch of their motion.

It appears by the report of the trial that at the trial some 
attempt at justification of the arrest under colour of legal pro­
cess was made by the defendants, they wen» claiming that llif. 
execution was issued under the authority of a by-law passed by 
the town of Marysville, acting within the powers given by its 
act of incorporation and the acts in amendment thereof, but in 
opening his argument before us Mr. Crocket very frankly stated 
—and in doing so, he was, I think, well advised—that he was 
not going to attempt to support either the legality of the by­
law or the regularity of the process under which the plaintiff 
had been arrested. We can, therefore, approach the considera­
tion of the other questions arising in the case, with these very 
important facts in the plaintiff’s favour, admitted, viz., that 
the by-law under which the warrant to arrest the plaintiff was 
issued is ultra vires the town eouncil of the town of Marysville;

N.B.
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the execution of warrant was unauthorized and therefore bad 
and that there was not in law or in fact any justification what­
ever for the arrest or imprisonment of the plaintiff.

The grounds upon which the defendants argued that the ver­
dict should be entered for them are three, viz: (1) The notice 
of action is insufficient as required by 49 Viet. (1886), eh. 25, 
see. 84 (an Act to incorporate the town of Marysville) ; (2) 
The evidence fails to establish the cause of action stated in the 
notice; and (3) The evidence fails to shew that the defendants 
or either of them acted unlawfully, within the meaning of sec. 
84 of the above-mentioned Act. The section of the Act referred 
to is as follows:—

No action shall he brought against any person for anything done 
by virtue of an office held under any of the provisions of this Act, 
unless within three months after the act committed, and upon one 
month’s previous notice thereof in writing, in which the cause of ac­
tion and the Court in which it is to be brought shall be explicitly 
stated, and the name and place of abode of the attorney endorsed 
thereon, and the action shall be tried in the county where the cause 
of action arose. The defendant in any such action may plead the 
general issue and give special matter in evidence. If it appear that 
the defendant lawfully acted by virtue of an office held under the pro­
visions of this Act, or that the cause of action arose in another county, 
the jury shall give him a verdict. If on the trial of any such action, 
the plaintiff shall not prove the action brought, notice thereof given 
within the time limited in that behalf, the cause of action stated in 
the notice, and that it arose in the county where brought, he shall he 
nonsuited, or the verdict may be for the defendant.

Specifically, the objections to the notice of action, are: that 
it is address«‘(l to two officers instead of one—to George R. Sloat, 
town treasurer of the town of Marysville, and to Fraser Saun­
ders, of the same place, constable; that there should have been 
two notices, one to each; that the notice to Saunders should 
have been addressed to him as an officer of the town and not as 
a constable; addressing it in a general way to a constable does 
not fulfil the requirements of the Act, since it conveyed no in­
timation to Saunders that the action proposed to be brought 
against him was to be brought for something done by him by 
virtue of an office held under the town; the notice describes, 
not a joint action against both defendants, but a single action 
against Sloat, or two separate actions, one against each; and 
lastly, that the name and place of abode of the attorney is not 
endorsed on the notice.

The notice is addressed to “George R. Sloat, town treasurer 
of the town of Marysville in the county of York and Province 
of New Brunswick, and Fraser Saunders of the same place, 
constable.” It is subscribed by J. 1). Phinney, who describes 
himself as “of the city of Fredericton in the county of York
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(whose place of business and address for service is 450, Queen 
street, Fredericton) attorney and solicitor for the said Philip 
Markey.” The notice informs the defendants that after the 
expiration of one calendar month from the time of the service 
of it upon them, a writ of summons will he sued out of Ilis 
Majesty’s Supreme Court of New Brunswick, King's Bench 
Division, against them for the false imprisonment of the plain­
tiff : then the part that each defendant played in the commission 
of the wrong complained of is explicitly indicated, Sloat’s part 
consisting in the issuing of the execution (which is set out ver­
batim in the notice) placing it in the hands of Saunders and 
instructing him to execute it, and Saunders’ part, arresting the 
plaintiff, conveying him to Fredericton and delivering him to 
the keeper of the gaol—the defendants thus jointly causing the 
plaintiff to lie imprisoned in the common gaol of the county of 
York for three days, which is the wrongful act complained of 
and in respect of which the plaintiff notifies them that he pur­
poses bringing an action.

Now, it does seem to me that this notice could have left in 
the minds of the defendants no doubt as to what the action pro­
posed to be taken against them was for. In general, a notice of 
action ought not to be construed with great strictness—at least 
not with the same strictness as used formerly to be required in 
pleading—and so long ns it informs the party substantially of 
the ground of complaint, it will suffice: per Abbott, C.J., and 
Bayley, J., in Jones v. Bird, 5 B. & Aid. 837. It ought to be 
construed liberally; p#r Crompton, J., in Howard v. Ifewer, 23 
L.J.Q.B. GO. In a case in this Court relied on by the defendants, 
McOilturji v. Gault, 17 X.B.R. 041. which will, in many respects, 
be found similar to the one before us, the action was brought 
jointly against the justice who issued the warrant and the 
constable who executed it; the notice was held defective in that 
it alleged a joint trespass against the justice and constable, but 
failed to clearly set forth the grounds of the justice’s liability. 
No such objection can be taken to the notice hen1, because, as 
I said before, the part which the town treasurer took in the 
commission of the wrong complained of is clearly and explicitly 
stated in the notice. And when this same case, after the second 
trial, again came before the Court, on the motion for a new trial 
it was held that the arrest and imprisonment of the plaintiff 
was in law the joint act of the magistrate and constable and a 
notice so alleging it was sufficient. MrGilvtry v. Gault, 19 N.B. 
R. 217. While it is usual to state the address and addition of 
the party to whom the notice is given, this is not absolutely 
necfwuiry unless the statute requires it, and the statute here 
does not require it: Chit. Arch. Q.B. Brae. 1290; neither is it 
necessary to state whether the action is to be a joint or several

f* ,
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An attorney may be described in a notice of action as of 
the place of his office: liobcrts v. Williams, 1 Gale 315; or as of 
his residence: Lb. 4 Dowl. 486; in this case the attorney is de­
scribed in both ways; describing him generally of a large town 
would not be sufficient, but this would be different if the town 
were a small one: 1 Tidd Pr. 28; Chit. Arch. Q.B. I*r. 1292. Vn- 
der a statute requiring the name and place of abode of the 
plaintiff’s attorney to be endorsed on the notice of action, it was 
held by this Court that if the name and abode of the attorney 
appear anywhere on the notice, it is sufficient; Baxter v. Hallett, 
10 N.B.R. (5 All.) 544; followed in McOilvcry v. Gault, 17 
N.R.R. 641.

It is provided by the section which I have quoted of the 
town of Marysville Incorporation Act, that, if it appear at the 
trial that the defendant lawfully acted by virtue of an office 
held under the provisions of the Act, the jury shall give him a 
verdict. The second ground upon which the defendants ask 
to have a verdict entered for them is based upon this provision 
of the statute, and they ask to have the verdict entered for them 
because they say the evidence fails to shew that the defendants 
or either of them acted unlawfully. Rut how does it lie in the 
mouths of the defendants to say that the defendants did not act 
unlawfully, when it is admitted that the whole proceedings, 
the issue of the warrant and the arrest thereunder, were illegal 
and void? A moment’s consideration will, I think, demonstrate 
the futility of this objection. “Lawfully” means lawfully so 
far as the other party is concerned: Fawcett v. York and N. 
Mid. By., 16 Q.R. 610; and the ordinary import of the word 
“unlawfully” is of an act which is forbidden by some definite 
law, and does not embrace that which is merely immoral : per 
Stephen, J., at p. 41, in It. v. Clarence, 22 Q.B.D. 23. Everyone 
understands unlawfully as meaning that which is contrary to 
law, illegally, wrongfully. It is a word frequently used in in­
dictments in the description of the offence; it is necessary when 
the crime or offence did not exist at common law, and when
a statute describing an offence, uses the word: .........................
........... 1 Mood. C.C. 339; but it is unnecessary whenever the
offence existed at common law, and is manifestly illegal : 1 
Chit. Cr. Law, 2nd ed., 241.

The grounds upon which a nonsuit is asked to be entered 
for the defendants are two, viz.: (1) No demand for a perusal 
and copy of the warrant upon which the plaintiff was arrested; 
and (2) no evidence that the imprisonment or detention of the 
plaintiff was against his will. In regard to the first of these 
grounds, it is said in eh. 64 Con. Stat. 1903, “Respecting the 
protection of constables” (sec. 1), that the expression “con­
stable” means a constable, police or other officer, or any person
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acting in his aid; and that the expression “justice” means a 
justice of the peace, a stipendiary or police magistrate, and any 
other person having by law authority to issue a warrant com­
manding a constable to perform any duty specified therein. 
(Sec. 2) Before any action shall be brought against a constable 
or other officer for anything done in obedience to a warrant of a 
justice, a demand in writing of the perusal and copy of such 
warrant, signed by the person making the same, shall be served 
upon him personally or left at his usual place of abode for the 
space of six days; and (see. 3) if after such demand, and a com­
pliance therewith, an action be brought against any such per 
son. without making the justice a party thereto, on the proof 
of such warrant upon the trial, judgment shall be given for the 
defendant, notwithstanding any want of jurisdiction in the 
justice. If the action be brought against any such person jointly 
with the justice, then on proof of such warrant, judgment shall 
be given for the constable.

There can be no doubt that Saunders, in arresting the plain­
tiff, was acting ns a constable. lie was in fact, a provincial 
constable appointed under eh. 57 (’on. Stat. 1003, and as such was 
ex officio, a constable of every county of the province, and is 
by that chapter entitled to the protection afforded to constables 
by chapter 64. He tells us in his evidence that in arresting the 
plaintiff he was acting in the capacity of constable, and that that 
is so is not disputed by the plaintiff, because in the notice of 
action he addresses him as a constable. If, therefore, Saunders 
was acting in obedience to the warrant of a justice, he would 
l»e entitled to the protection afforded to constables generally 
under the statute, and if no demand or perusal and copy of the 
warrant was made upon him before action brought, which there 
was not, the plaintiff cannot recover as against him. Sloat was 
neither a justice of the peace, a stipendiary, or a police magis­
trate. It, therefore, becomes important to inquire whether, in 
the words of the statute, he was a “person having by law auth­
ority to issue a warrant commanding a constable to perform 
any duty specified therein.” Sloat, as town treasurer, is auth­
orized by see. 77 of the Act already mentioned, to issue for 
non-payment of rates and taxes assessed against residents of 
the town, an execution in the form prescribed by the Act. As­
suming that he as town treasurer had the necessary authority 
to issue, for the collection of a dog tax or dog license, such an 
execution as is prescribed for the collection of ordinary rates 
and taxes—which I do not think he had—a comparison of the 
execution so prescribed with the one upon which the plaintiff 
was arrested will shew that in issuing the latter, Sloat far 
exceeded his authority. The execution issued is not the one 
prescribed by the Act at all, but something very different. It
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upon any lengthy examination of the two papers, or to in­
stitute a comparison between the one authorized and the one

Market
issued, because we are relieved of this necessity by the admis­
sions of the defendants’ counsel. If it be true then, that the 
town treasurer had not by law authority to issue the execution
which he did commanding the constable to perform the duty 
specified in it, it is clear that the constable cannot be said to have 
been acting in obedience to the warrant of a justice as defined 
by the Act, and that, consequently, no demand in writing of a 
perusal and copy of the warrant before action brought was 
necessary, and that upon this ground the defendants must fail.

The second ground for a nonsuit may he shortly disposed 
of. It is argued that there is no evidence to shew’ that the 
plaintiff was imprisoned or detained against his will; it is even 
suggested that he in fact connived at his own arrest and formu­
lated this scheme of procuring his own arrest as a commercial 
proposition in order to get an action against the town where he 
resided, and in this way obtain a money compensation in the 
nature of damages. We do not, as a rule, find in this part of the 
world where we live, people resorting to such means for the 
purpose of augmenting their incomes. We do not find them 
going to gaol of their own free will. There may have been 
cases of the kind, but in my own experience I have never met 
with them. A careful perusal of the evidence satisfies me that 
there is not the slightest ground for this contention of the de­
fendants. The plaintiff’s evidence leaves upon one’s mind, or 
it. does upon mine, at all events, the impression that he con­
sidered his arrest as an inexcusable indignity put upon him, 
and in his cross-examination this is made doubly plain by his 
resentment of the questioning of the defendants’ counsel as to 
whether he had ever been in gaol before; he strongly resented 
the imputation which he thought the question carried with it, 
and characterized it as insulting. This certainly is not the 
language or behaviour of a man who went to gaol of his own 
volition in order to make money out of his imprisonment. In 
no sense docs his evidence support the view put forward by the 
defendants as was, very properly, I think, intimated to the 
jury by the Judge at the trial.

The grounds upon which a new trial is asked for, may be re­
duced to two, viz.: Misdirection of the trial Judge; and Ex­
cessive damages. Seven distinct instances of what is claimed to 
be misdirection are stated in the notice. The first five of these 
instances occur in four consecutive pages, 135 to 139 of the re­
port of the charge, the last two on page 145. In order to dis­
cover whether there has been misdirection in a Judge’s charge, 
it is not, I apprehend, the proper way to single out a passage, a
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sentence or expression here tmd there, detach it from the con­
text and, viewing it alone, say here we have misdirection. 
Scarcely any charge would bear scrutiny of such an unfair ex­
amination. On the contrary, the context, the charge as a whole 
should be carefully looked at when the meaning or construction 
from that, which viewing it alone, might be put upon an isolated 
expression, is often found to be either entirely changed or 
greatly modified. Now, that, 1 think, is the case here, and in 
order to shew the general scope of the Judge’s charge and to 
demonstrate the extent to which the passages objected to are tem­
pered and moderated by what proceeds and what follows them,
I shall quote—even at the danger of becoming tedious, for I see 
no shorter way—nearly the whole of that part of the Judge’s 
charge in which the first five of what art1 said by the defend­
ants to be the objectionable passages, occur; the passage ob­
jected to being italicized:—

He (the pluintitr) took the ground from the start that he did not 
intend to pay it (i.r., the dog tax). Vnder these circumstances it is 
for you to say whether he invited his own arrest. He did not pay, he 
said in two or three conversations he hail with the officers, he was 
not going to pay. When the officer told him what he would have to do, 
lie eaid he was ready to go. It is for you to say—it seems to me so 
far removed from any connivance such as I have pointed out that it 
is difficult to sap it with the same breath. When a constable is armed 
with a piece of paper to take a man. the paper may be wrong. I am 
not saying that a man is not justilied in resisting arrest when the 
paper carries with it no authority; yet I do say this, it is an offence 
to resist a constable in the execution of his duty, and it would be a 
better thing, as a matter of course, to submit to the constable and go 
to gaol than to attempt to oppose him though the person who is ar­
rested thinks he is not liable to go under the pa|sir. It would be 
lietter for him to go and get his liberty in tlie regular manner than 
to set up suppositions of his own. which he thinks are right, against 
the force* of the law. A constable is duly appointed and he has an 
authority behind him. and it is better for every good citizen to re­
cognize that authority. If a man, a constable, has a paper against 
another man with which to take that man to gaol, it is the man's duty 
to go. If lie is wrongfully arrested there is a way for him to get out, 
either by paying the money, or giving hail, or by getting out as this 
man did, or whatever way the law allows. I would say in connection 
with that, that the defence—while you are the absolute judges of the 
fact—points to the statement made by the plaintiff that he was 
ready to go, and the further statement that “the gaol is handy and 
I am here.'’ I may say while these statements arc open to the ob­
servations which have been made by the counsel for the defence, that 
they are further open to the interpretation that it was in the mind 
of the plaintiff to resist absolutely the payment of the money and 
nothing else. It is for you to say. It is a question of fact. I will 
take the findings upon the facts from you, and you will take the law 
from me. I do not wish to express any opinion, but I feel it my duty
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to say that the law requires proof of facts. In connection with the 
proof of thin fact, the statement made here by the plaintiff would not, 
it seems to me, in any way come up to what the law requires in that 
regard. However, I will leave it for your consideration. . . .

I would further say to you that there has been quite a little talk, 
one way and another, about the plaintiff having been in a suit and 
having been arrested, and it is suggested because he gave bail two or 
three years ago. and that there has been nothing done on it, therefore 
he would be in a sense imprisoned now. if the bail is alive. That has 
been put before you as a suggestion that it has not done Mr. Markev 
very much damage. / think I am right in saying to you that, whether 
or not Mr. Mur hey had been arrested before, (in) October, 18ÜH, #/<»••* 
not make a particle of difference with reference to the damage which 
was done by this arrest.. You would not require me to tell you that. 
in order for you to appreciate it. I iust mention it. Disregard that 
consideration altogether. The only way it could come in would be as 
to whether he was right when he said he had not been arrested be­
fore. Sometimes facts get so complicated that it is necessary to go 
into all the cases, and to see who is incorrect in his recollection and 
who is telling the truth. If you think the plaintiff was mistaken in 
connection with one statement, you may infer that he may be mis­
taken in others. The only way would be when you come to consider 
the statement the plaintiff makes with reference to the injury which 
his imprisonment did him. you would have a right to consider his 
truthfulness as an element by which it might be more or less affected. 
That is the only way. A man might lie unfortunate enough to be 
arrested every year of his life; that would not justify somebody corn 
ing and putting him in gaol, who had no right to. The fact of his 
being out on bail now—if the bail holds—I think there is a provision 
in the law now that bail does not last for more than a certain length of 
time ; whether it expires, or you have to make application for dis­
charge. I am not prepared to say at the present time—but even if 
the bail be good and be considered to be alive, that would not be an 
excuse to these people and would not make the injury a particle less, 
nor (should if) 6c considered by you in coming to a conclusion what 
the damages will be. . . .

There are just one or two other matters which 1 wish to speak of to 
you. I have spoken wHh reference to the amount of damages. There 
arc some cases in which the law recognizes that a man is entitled to 
damages, a good deal more than what the exact amount of the in 
jury that was done. That is vindictive or exemplary damages. This 
is not one of these cases. There are cases where a man has trans 
pressed the law, and by reason of his technical injury, the plaintiff 
gets nominal damages. I don't think that is this case either. A man's 
damages in connection with a case of this nature would be measund 
by the injury which the man sustained In f*i« case the plaintiff teas 
taken from his home and work and put in gaol and kept there for a 
couple of days. It is claimed that his health was injured. I sup­
pose you followed the evidence as much as I have. While I wish to 
leave the matter to you with the utmost fairness, I have not been able 
to see very clearly the evidence as to injury to the man's health. Dr. 
Fisher stated his condition was not as good when he came out of
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gaol as when he went in, but he cannot say lie got worse when he waa 
in gaol. You can give him damages for the arrest—and if you think 
it was a consequence—for any injury he received in gaol that would 
affect his health.

The portion of the Judge’s charge which 1 have been quoting and 
which contains five of the passages objected to does not seem to me 
to be otherwise than proper. It is a fair and moderate comment upon 
the evidence, and whenever the Judge is found expressing his own 
opinion upon the facts, it will also be found that the determination 
of those very questions is finally left to the jury to settle.

It remains to consider the last two objections to the Judge’s charge, 
wh.ch are to be found in that portion of it which follows. It will lie 
observed that in the first of the passages the Judge was speaking of 
liability generally and not of damages. Had he been shaking of the 
quantum of damages and giving the jury a standard by which they 
might assess them, I should be disposed to think the charge, in this 
particular, objectionable. But it is dear he waa not so speaking.

I am asked also to say something to you in connection with the de­
fendants’ acting in good faith and believing they were doing their 
duty. I think that is pretty well admitted—that these defendants be­
lieved they were doing their duty—both of them. I think the defen 
dant Saunders gave some evidence on that question. If the defendant 
Nloat acted in excess of his jurisdiction and issued a void execution, it 
would not make a particle of difference whether he believed he was 
doing his duty or did not. That is my direction. If the warrant was 
torong, as I told you it was wrong, whether he thought he was doing 
right or thought he was doing wrong makes no difference with refer­
ence to his liability in this suit. I am asked to call attention to a 
ease the effect of it being that a jury found #40 damages, while the 
damages proven were only #2. That is, the man proved actual dam­
ages to the extent of $2. and a jury gave him a verdict for $40. A 
new trial was moved for and the Court said the damages were not 
excessive; the jury were not limited to the actual damage, but could 
give him an amount to compensate him for the cost he was necessarily 
subjected to in bringing an action. So / say to you, you are not to 
press umluly on these defendants, thinking that they have somebody 
behind them, neither are you to consider this man is just a poor man, 
and ftve dollars or ten dollars or fifty or one hundred dollars would be 
an enormous amount for him. Rather look at it from the standpoint 
of compensation for the damage he has sustained in connection with 
his loss of time and the. expense he has been put to.
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A now trial is not granted on the ground of misdirection, 
unless in the opinion of the Court, some substantial wrong or 
miscarriage has been thereby oceasioned : O. 39, r. 6 ; Gray v. 
Ford, [1896] A.C. 44; Floyd v. Gibson, 100 L.T. 761 ; Anthony 
v. Halstead, 37 L.T. 433; Tait v. Itcgps, [19051 2 Ir. R. 525; and 
it is not misdirection for the Judge to tell the jury his opinion 
upon a question at issue before them, if he expressly leaves that 
question to them to settle: Smith v. Hart, 14 Q.B.D. 105, at 108; 
and the Court will not grant a new trial, if satisfied that the
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jury, if rightly directed, would have returned the same verdict ; 
per Esher, M.R., in Mcrivale v. ( arson, 20 Q.B.D. 275 at 281.

For myself I cannot see where there has been any wrong or 
miscarriage of justice here; with the Judge's charge I think the 
defendants should upon the whole be satisfied, for in some re­
spects it was extremely favourable to them ; and in the cir­
cumstances of this case, 1 do not think that they could reason­
ably expect anything but an unfavourable verdict should it be 
again be submitted to a jury.

There remains the question of excessive damages. In actions 
of false imprisonment and other injuries to the person, or char­
acter, although the rule remains that only such damages are re­
coverable as naturally flow from the wrongful act, there is no 
standard by which the money value of such injuries may he 
measured, and the only limit to the damages to be awarded is 
that they must be reasonable in amount. Where the person or 
character is injured, it is difficult, if not quite impossible, to fix 
any limit, and the verdict is generally a resultant of the oppos­
ing forces of the counsel on either side tempered by such moder­
ating remarks as the Judge may think the occasion requires. It 
must not be supposed, however, that even cases of this sort are 
quite beyond rule. If that were so there could be no such thing 
as new trial for excessive damages. In cases of contracts a rule 
can be applied to the facts so accurately, as to make the amount 
a mere matter of calculation. In cases such as this one is, the 
rule goes no further than to point out what evidence may be 
admitted and what grounds of complaint may be allowed for. 
But when this is done, the amount of damages is entirely in the 
disposition of the jury. A new trial will only be granted where 
the verdict is so large as to satisfy the Court that it was per­
verse, and the result of gross error ; or when it can be shewn that 
the jury have acted under the influence of undue motives or 
misconception : Gough v. Farr, 1 Y. & J. 477 ; Frard v. Graham, 
24 Q.B.D. 53.

It is said in Sedgwick on Damages, 8th cd., secs. 461-3 and 
sec. 49, a treatise which has upon many occasions received the 
approval of Canadian Courts, that in an action for false im­
prisonment, damages may be recovered for the plaintiff’s loss of 
time and the interruption of his business ; as a compensation for 
the bodily and mental suffering and for the indignity; evidence 
may be given of the circumstances of the plaintiff's family and 
of the condition of the gaol as bearing on the mental suffering 
resulting from the imprisonment ; the expense of obtaining re­
lease from imprisonment may be recovered ; and under a proper 
averment, counsel fees in procuring the plaintiff's discharge may 
be recovered, if the plaintiff has become liable for them, although 
they have not been actually paid. For the illegal restraint of
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the plaintiff's personal liberty compensation may be recovered, 
and this is something different from either the loss of time or 
the physical injury or the mental suffering caused by the im­
prisonment; it is of the same general character of the latter, and 
the measurement of the compensation must necessarily be left 
entirely to the jury.

I would not, for under the law as it has been stated I be­
lieve we cannot, disturb the verdict on the ground of excessive 
damages, but would dismiss this motion with costs.

Rule refused with easts.

GROSS v. STRONG.
Alberta Supreme Court, Wahth, J. October 15, 1912.

1. Intoxicating liquors (| II A—37)—Objections to petition roa 
license—Injunction—2-3 G bo. V. (Alta.) ch. 8, sec. 26.

The question of the validity of requisition* for a poll under section 
124 of the Liquor License Ordinance, C.O. ( X.W.T. ) 1898, ch. 89, as 
amended by statute 2-3 Geo. V. (Alta.) ch. 8, «ce. 26, should lie de­
cided before, rather than after, the jmiII, and the Court will, therefore 
grant an interim injunction restraining the taking of the poll until 
after the trial of an action brought to determine the validity of the 
requisitions.

Tut: plaintiff, who claims to be a duly qualified elector in 
license district No. 3, brings this action against the defendant 
who is a member of the Board of License Commissioners for the 
Province of Alberta to restrain him from taking a poll of the 
electors of such district under certain requisitions presented to 
him in the months of August and September, 1011, to ascertain 
whether or not any licenses shall be granted for the sale of 
liquors within the limits of the district. 11 is present applica­
tion is for an order that the defendant be so restrained. The 
statement of claim alleges that these requisitions are defective 
in ten different respects which defects are set out with some 
detail in the pleading. It further alleges that the defendant 
proposes to command the taking of a poll pursuant to these 
requisitions in either October or November, 1912.

A preliminary injunction order was granted with costs to lie 
in the cause.

Frank Ford, K.C., and O. 1Z. Itiggar, for the plaintiff.
L. F. Clarrif, and C. A. Grant, for the defendant

Walsh, J :—Counsel for the plaintiff stated that he was not 
prepared upon this application to prove all of the defects in the 
requisitions which are alleged in the statement of claim and he 
practically confined himself to those which according to his 
contention arc apparent upon the face of the requisitions and
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of the accompanying affidavits. These in brief are, (a) that 
none of the persons who witnessed the signatures to the requisi­
tions have sworn that the signers constitute one-fifth of the 
electors of the district; (6) that, eliminating from the requisi­
tions those the signatures to which arc verified by affidavits 
made before some one other than a justice or a notary public, 
such requisitions are not signed by one-fifth of the electors of 
the district; (c) that in many instances the addresses of the 
requisitionists as set opposite their signatures arc of places 
without the limits of the district, for which reason these persons 
are thus shewn not to he voters within the district; (d) that the 
affidavits shew that the requisitions were not signed within 
thirty days of their respective dates and (e) that these requisi­
tions if they warrant a poll at all only authorize one which 
should have been held in October or November, 1911, and they 
cannot be acted upon as the defendant now proposes to act 
upon them.

These requisitions were prepared and presented to the de­
fendant as a member of the Hoard in August. 1911, under the 
provisions of see. 124 of the Liquor License Ordinance. This 
section imposes upon the defendant the duty of commanding 
the taking of a poll of the electors in the October or November 
next ensuing the presentation of the requisitions, if he is satis­
fied that the names attached to the requisitions are those of 
duly qualified electors within the district and

after the person or persons who have witnessed the signatures to the 
said requisition shall have sworn before a justice or a notary public:—

(а) That he the said witness or they the said witnesses were present 
and saw the said electors sign the said requisition.

(б) That the said electors signed the said requisition within thirty 
days of the date of such affidavits.

(r) That the signers constitute one-fifth of the electors of said 
district (estimated as above).
The words, “estimated ns above** in clause (r) refer to the 

portion of the section which requires the requisitions to he 
signed by “a number of electors of the district (estimated ns 
near as may be at lenst one-fifth of the total number of electors 
of the district, the basis of such estimate l>eing the number of 
electors who voted at the Inst election of a member of the Legis­
lative Assembly).**

It appears from an affidavit filed in support of this motion 
that the defendant informed the deponent “that he has made 
calculation and there were 12,320 voters in license district No. 
3“ and this is not denied by the defendant. Upon this estimate 
therefore the signatures of 2,4f>4 electors were necessary to the 
numerical sufficiency of these requisitions. It was stated by 
counsel for the plaintiff on the argument that there are 4,089 
signatures to the requisitions. I have not counted them, but
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from my examination of tin* originals 1 am satisfied that they 
bear many more signatures than the necessary 2,464. The 
trouble is though that there are not 2,464 of these signatures 
which arc verified by affidavits made before a justice or a notary 
public. Mr. Ford stated in the argument that only 1,482 of 
the signatures were thus verified. 1 have gone through the 
original requisitions and have only been able to find 1,434 
signatures verified by affidavits made before either justices or 
notaries public. All of the other affidavits are sworn before 
persons describing themselves as commissioners for taking affi­
davits. I must assume upon the material before me (notwith­
standing Mr. Grant’s contention to the contrary) that these 
persons are simply commissioners and nothing more and that 
being so, it is manifest that the signatures of the required 
number of requisitionists are not proven by affidavits made be­
fore cither one of the two sets of officials named in the section.

The original affidavits of execution arc in compliance or at 
least, in attempted compliance with the requirements of clauses 
(a) and (b) which I have set out above in full but they do not 
contain anything whatever to meet the requirements of clause 
(c). There is, however, attached to each requisition a statutory 
declaration made in each instance at a date later than the date 
of the original affidavit of execution the body of which reads 
as follows:—

1. That I was the witness to the signnture of the electors whose 
names are on the requisition hereunto annexed and was present and 
did see ti • said electors sign the said requisition.

2. That each and all of those whose names are signed to the said 
requisition are British male subjects of the full age of twenty-one years 
and have resided in the Province of Alberta for at least twelve months 
and in the electoral district where they now reside for at least three 
months immediately preceding the date of their so signing and that 
they are not unenfranchised Indians!
Each of these declarations is made, so far as 1 have been 

able to examine them, by the party who made the original affi­
davit of execution which is upon the requisition to which the 
declaration is attached. These declarations were taken 1 fancy 
to supplement the affidavits of execution in the respect in which 
they were deficient by their omission to cover the requirements 
of clause (c). However this may be these affidavits of execu­
tion and statutory declarations are all of the material before me 
as constituting the proof offered to the defendant under these 
clauses (a), (6), and (c).

Sub-sections 2 to 13 of sec. 124 were repealed by see. 26 of 
eh. 8 of the Statutes of Alberta, 2 and 3 Geo. V. and certain 
other sub-sections substituted therefor. By sub-sec. 2 of this 
sec. 26 a new sub-section was added to sec. 124 which was 
passed as was admitted by counsel for the plaintiff as a result
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ALTA. of the requisitions with which 1 am now dealing and of the
g c difficulties which arose in having the poll taken in October or
1912 November of last year. Some difficulties in placing a proper
-— construction upon this section were suggested in argument,

(.■toss Whatever its proper construction may be, it is not contended
Strong. that it can cure any of the defects which there may be in the
w— requisitions for it expressly provides that “the validity, in-

* ' * validity, or other status of such requisitions or of any other
proceedings heretofore had or taken in regard to the taking of 
such poll shall be in no wise affected by the passing of this act.”

At the close of the argument 1 asked if the parties wen- 
willing to treat this as a motion for judgment. Mr. Grant, for 
the defendant consented that my judgment upon this motion 
should, subject to the right of either party to appeal, conclude 
the matter as though given upon the trial of the action. Counsel 
for the plaintiff would not consent to this and without the con 
sent of all parties 1 do not think that I have any power to deal 
with the matter otherwise than as it has come before me, that 
is as a motion to restrain the defendant until the trial. That 
being so, I think that it is neither necessary nor proper that I 
should upon this interlocutory application, express any opinion 
as to whether or not the defects in the proceedings upon which 
the plaintiff relies are fatal to the validity of the requisitions 
or attempt to place a construction upon the amending act of 
last session. Those are questions for the Judge who tries tIn­
action and he might lx- embarrassed in the proper trial of tIn­
action if I attempted now to decide the questions which he must 
decide at the trial. All that 1 should do, I think, is to satisfy 
myself whether or not there is a substantial question to lie in­
vestigated and, if there is, whether or not the .status quo should 
be preserved in the meantime.

Ju my opinion the validity of the requisitions upon which 
the defendant proposes to act is open to very serious question. 
There can be no doubt but that the affidavits are defective in 
the particulars to which I have referred. Whether or not these 
defects are fatal to the validity of the requisitions or can be 
cured under the provisions of sub-sec. 12 of sec. 124 is a sub­
stantial question to be investigated as is also the effect which 
is to Ik* given to the new sub-section of last session if these 
defects are not fatal. I am not concerned with the other 
irregularities alleged in the statement of claim for there is no 
proof of them ls-fore me. That being so, I think it much better 
that these questions should be disposed of before rather than 
after a poll is taken. The taking of a poll will put the province 
to some cost ami involve the contending parties in great ex­
pense all of which would lie wasted if in the final result it 
should Ik* determined that the same was unlawfully taken. It
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is, I think, better to have the validity or invalidity of the pro­
ceedings authoritatively determined before rather than after 
the bitterness and expense of such a contest as this especially 
when the delay will not seriously prejudice the requisitionists, 
for if the provisions of the old see. 124 apply to this voting 
the poll upon these requisitions should have been taken last 
year and therefore cannot be taken at all now while if the new 
sub-section of last session applies the defendant “may appoint 
such day as he may deem proper” for that purpose.

The order will go therefore, as prayed, until the trial of the 
action. The plaintiff must, however, speed the trial. If the 
defendant delivers his defence by the 25th instant the plaintiff 
must set the action down for trial at the November sittings at 
Edmonton and if he fails to do so the injunction will be ipso 
facto dissolved without further order on the 5th day of Novem­
ber, 1912. the opening day of the sittings. If the defence is not 
delivered by the 2f>th inst. this condition will he thereby removed. 
I, of course, could not, if I would, attempt to dictate to the 
Judge who takes these sittings as to the actual trial of the ease. 
All that I can do is to order it on the list. The costs of this 
application will be in the cause. 1 have placed in one bundle 
the requisitions which according to my examination of them 
have affidavits made before a proper officer and have placed 
the rest of them in another bundle. If they arc kept thus 
separated it will render their examination at any subsequent 
stage of tile action more easy.

Preliminary injunction yranted.
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PINCHEBECK v. STRONG.
Alberta Supreme Court, Walsh, J. Oetober 15, 1912.

1. INTOXICATINO I.IQVOBH (| II A—37)—OBJECTIONS TO PETITION TOR
i.icExhr—Injunction—2-3 Geo. V. (Alta.) cii. 8. hkc. 20.

'Hip question of the validity of requisition* for a poll under section 
124 of the Liquor License Ordinance. (’.(>. (N.W.T.) 1H98. eh. 89. an 
amended hy statute* 2 ami 3 Geo. v. (Alta.) eh. 8. see. 2fl, should lx* 
decided before, rather than after, the poll: ami the Court will, there 
fore, grant an interim injunction restraining the taking of the poll 
until after the trial of an action brought to determine tin? validity of 
the requisitions.

Tins is a motion for an injunction against the same defend- Statement 

ant as in Gross v. Strong, <i D.L.K. 842, and upon exactly the same 
grounds and precisely the same state of facts, with a few im­
material change, the requisition in this case being for a poll 
under see. 124, in license district No. 2. The affidavits and 
statutory declarations are identical in form with those in the 
Gross case.
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A preliminary injunction order was granted with costs to be 
in the cause.

F. Ford, K.C., and O. M. liiggar, for the plaintiff.
L. F. Clarry, and C. A. Grant, for the defendant.

Walsii, J. :—In this case the evidence is that there are 
5,180 voters in the district, so that the signatures of 1,036 
electors are necessary to the validity of the requisitions. I have 
in this case examined the original requisitions and the affidavits 
and statutory declarations attached and, according to my ex­
amination, only 891 of these signatures are verified by affidavits 
sworn before justices of the peace or notaries public.

For the reasons which I have given in the Gross ease the 
injunction will go against the defendant in this action, restrain­
ing him from holding a poll in license district No. 2 until the 
trial of the action, upon the same terms and conditions as those 
which I have directed in the Gross case.

The costs of the application will be costs in the cause.

Preliminary injunction granted.
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Re SMITH.

Ontario lliiil t'oMil. IHihtrll, J„ in t haivbrrs. Ontubrr Mt, |J||J.

Intkri-lkadkh ($11 -20) Form of Issui as to Owncr*lai> 
—Appeal by tin* Art .Museum of Toronto from an iiitcrplcii !•■»• 
order matin by the Master in Chambers.

HmDKt.L, J. :—The late Goldwin Smith lived with Mrs. Gold- 
win Smith at “The Grange.” At the time of the death of Mrs 
Smith, there was at “The Grange” an autograph book contain­
ing a collection of autographs of various persons of distinction. 
The book continued in the drawing-room of “The Grange” 
until the death of Mr. Smith. Mrs. Smith made u will whereby 
she appointed her husband and others executors : and her hus­
band and Mr. G. Larratt Smith took out letters probate. In 
this will such provisions are to be found that it may be that 
Thomas Fraser Homer Dixon is the legatee of this valuable book, 
if it were in fact the property of Mrs. Smith. Mr. Smith also 
made a will, under which, it is admitted, the book became the 
property of the Art Museum of Toronto, if it were in fact the 
property of the late Mr. Smith. The executors representing the 
two estates stand neutral : but applied for an order to have the 
matter determined, ns both Dixon and the Art Museum claimed 
the book.

The Master in Chambers made the following order :—
“1. It is ordered that the said claimants do proceed to the 

trial of an issue ... to inquire whether the autograph book 
bequeathed by the last will and testament of the late Goldwin 
Smith was the property of the said Goldwin Smith at the time 
of his death.

“2. And it is further ordered that in such issue Thomas 
Fraser Homer Dixon is to be plaintiff, and the Art Museum 
of Toronto is to be defendant, and that pleadings be delivered 
by the respective parties in the same manner as in an action go­
ing to trial, and that the question of costs and all further ques­
tions be dealt with by the Judge before whom such issue shall be 
tried.

“3. And it is further ordered, upon the consent of both 
claimants, that the said autograph !>ook remain in the joint
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custody of the applicants (the executors) pending the decision of 
the Court on the said issue.”

I do not think the issue directed by the Master is the proper 
one. If the book was the property of Mr. Smith, it is admitted 
that the Museum is entitled to it. It was in Mr. Smith’s pos 
session after his wife’s death—and not as executor apparently 
It was not administered by the executors as being of Mrs. 
Smith’s estate. In the absence of other evidence, Mr. Smith 
must he taken to have been the owner at the time of his death, 
and the Art Museum its present owner. Accordingly, if an 
issue is to be directed at all, it is right that the Art Museum 
should be a party and the party defendant. Hut Dixon stands 
in a different position. He has no right to the book at all unless 
(1) it belonged to Mrs. Smith, and (2) he is entitled thereto 
under her will. He would not have any locus standi in the 
premises at all unless he could prove that, if the book were Mrs. 
Smith’s, he would be entitled to it. The matter could not be 
determined by simply deciding “whether the autograph book 
. . . was the property of the said Goldwin Smith at the time 
of his death.” Such an issue might be sufficient if the executors 
of Mrs. Smith wore asserting a claim, but the present is quite a 
different case.

What Dixon must take upon himself to establish is, that he 
not simply the estate of Mrs. Smith—is entitled.

The appeal must be allowed with costs to the appellant (and 
the executors) in any event. The order will be amended by 
striking out in paragraph 1 all the words after the words “Gold- 
win Smith” where they first occur, and substituting the follow 
ing “is the property of Thomas Fraser Homer Dixon as against 
the Art Museum of Toronto.”

R. C. H. Casse Is, for the appellant. McGregor Young, K.C., 
for Thomas Fraser Homer Dixon, the r< G. Larratt
Smith, for the executors.

DE LA RONDE v. OTTAWA POLICE BENEFIT FUND ASSOCIATION 
( Decision No. 8.)

Ontario IIi;ih Court. Trial before Riddell, •/. May 13, 1912.

Benevolent societies (§ III—10)—Police Benefit Finn I 
It ii/liI to Retiring Allowance.]—After the judgment delivered by 
Riddell, J,, <>n the 29th April, 1912,3 l > L.R. 328, the partie 
not agree, as it was suggested they should ; and the learned 
Judge proceeded to dispose of the ease as follows :—It would at 
first sight appear that clause 10 was adverse to the plaintiff's 
claim ; but a careful examination of that clause shews that such 
is not the case. That provides for a report being made by the

^528
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trustees to the Board of Police Commissioners, and for what is to 
be done in ease the trustees and the Board disagree. Nothing 
of that kind took place here; and, consequently, clause 10 does 
not apply. Clauses 18 and 19 are specific that certain sums 
“shall he paid;” and these must he given effect to. Clause 14 
provides that no money is to he paid out by the treasurer unless 
ordered by the hoard of trustees; but that difficulty may be 
got over by making the trustees parties ami directing them to 
give such an order. No doubt, the Board of Commissioners 
will sanction the same. Judgment directing the pleadings to be 
amended by making the trustees defendants; declaring the 
plaintiff entitled to $1,000 from the fund ; and directing the 
trustees (as a hoard) to give an order to the treasurer for pay­
ment of $1,000 and interest from the date of the writ of sum­
mons. The defendants to pay the costs. A. E. Fripp, K.C.. for 
the plaintiff. M. J. Gorman, K.C., for the defendants.

WALKER and WEBB v. MACDONALD.
(Decision No. 2.)

Ontario lli;/h Court. Trial before Faleonbrith/e, CJ.K.Ii.
September 26, 1012.

Corts (§ I—11a)—Third parties.]—This action and the action 
of Graham against the same defendants were disposed of by the 
judgment 6 D.L.R. 501, 4 O.W.N. 1. The question of the third 
parties’ costs of this action was afterwards mentioned by counsel. 
The Chief Justice said :—As a matter of precaution, the defend­
ants claimed indemnity over against G. J. Foy, Limited. They 
did this for their own protection. In the result they have not 
needed that shield. And, therefore, they ought to pay the third 
parties’ costs in this action—to be set off pro tanto against their 
claim and costs in the Graham suit. G. F. Khepley, K.C., for 
the defendants. E. J. Hearn, K.C., for the third parties.
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ARMSTRONG v. TOWN OF BARRIE.
Ontario IIiqh Court. Trial before Fnlronbritlpe, CJ.K.tt.

September 27, 1912.

Highways (§ 1V A—127)—Nonrepair—Injur}/ to Pedes­
trian.]—Action for damages for injuries sustained by the plaintiff 
by falling into a hole in a highway. The learned Chief Justice 
said that, even if ho were to ignore the testimony of one A. E. 
Patterson, who was said to have a contingent interest in the result 
of this action, the evidence adduced by the defendants was over­
whelming as to the condition of the area and sidewalk. The 
plaintiff must he quite in error as to the manner in which he met 
with the accident. Action dismissed with costs, if exacted. A. 
K. II. Creswicke, K.C., for the plaintiff. J. II. Moss, K.C., for 
the defendants.
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ONT. BELL TELEPHONE CO. v. AVERY.

IÏ, J. Ontario High Court, Falconbridgc, CJ.K.B. August 31, 1912.
Injunction (§111—137)—Itlastiny in Streets—Skill ami 

Memo. *'an — Addition of Parties.] — Motion by the plaintiffs to 
Decisions, continue an injunction and for leave to add parties. The learned 

Chief Justice said that leave would be given to add A. Avery iV 
Son as defendants if the plaintiffs were so advised. The interim 
injunction granted hv the Local Judge was of most innocuous 
character; it restrained the defendants “from negligently and 
without due skill and care blasting upon the streets of North Ba\ 
in proximity to any portion of the plant of the plaintiffs so as 
to destroy or injure the said plant or any part thereof.” Th. 
law holds the defendants to an application of diligence, skill, 
and care in carrying on their operations; and the injunction 
does not restrain the proper execution of this work. Injunc­
tion continued to the trial. Costs of the application to be costs 
in the cause unless the trial Judge shall otherwise order. R 
McKay, K.C., for the plaintiffs. (L II. Kilmer, K.C., for til- 
defendants.

FEE v. MacDONALD MANUFACTURING CO.
(Decision No. 3.)

Ontario IHrinional Court. Boyil, (*., Lalrhfvnl, anil \tidiltrton.
September 2.“», 1912.

Mortgage (§10—18/;)—Registration—Absenn of Interest 
in Creator of Cltargi—('loud on TifU Damages.]—Appeal b\ 
the defendant company from the judgment of Sutherland, J 
3 D.L.R. 884, 3 O.W.N. 1378. The Court varied the judgment 
below. The judgment as varied is ns follows: Declare that the 
defendant company have no right to any money coming to 
Margaret Lang. The defendant company to pay the plaintiffs' 
costs of the action. As against the defendant Henry Lang, 
action dismissed without costs. The defendant company to 
pay the costs of the appeal. R. S. Robertson, for the defendant 
company. A. E. II. Creswicke, K.C., for the plaintiffs and the 
defendant Henry Lang.

RICKART v. BRITTON MANUFACTURING CO.
(Decision No. 1.)

Ontario High Court. Cartwright, At.C. October 10, 1912.

Pleading (§ 1 J—65)—Stall ment of Claim—Motion for Par­
ticulars after Delivery of Defence, but before Examination for 
Discoviry—Plaintiffs Resilient Abroad—Default in Payment of 
Interlocutory Costs.]—Motion by the defendants for particulars 
of certain paragraphs of the statement of claim. The statement 
of defence had been delivered, but there had been no exam in-
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ation of the plaintiffs for discovery. The Master said that it 
followed, under Smith v. Boyd, 17 P.R. 463, that the motion 
was at least premature at present.—It was submitted that the 
one plaintiff who was resilient in the Province would not be 
eompelent to give the defendants the information to which they 
were entitled, and which was necessary for their defence; and 
it was said that, as the other plaint ill's were resident in the 
I'nited States, it would he an expensive proceeding to examine 
them. The Master said that this might lie met by the decision in 
hick v. Rivers, 1 O.L.R. ,17 ; anil the defendants could urge in 
support of a similar order, if such was found necessary, that 
the plaintiffs were in default in respect of the payment of over 
$2311 of interlocutory costs. Without, deciding anything as to 
that, it was enough to say at present that the motion should lie 
dismissed, with costs in the cause to the plaintiffs, hut without 
prejudice to its renewal after discovery, if still considered 
necessary. C. tj. Jarvis, for the defendants. J. 0. O’Donoghue, 
for the plaintiffs.

LAKE ERIE EXCURSION CO. v TOWNSHIP OF BERTIE. 
tDccision No. 2.)

oill'llm ll> n.""nil Court, 'ilif/"./.. CJ.Kr.D.. finir, null ItiMcll. .1.1.
October II, 1IU-*

Piur.MiAniKs (§11 It—10)- Allmranii fur liund—Eurrttaili- 
tui at — Failuri lu I’rncr— Erection of Fi ner — lit mural — 
Injunction—Dedication—Estoppel.]—Appeal by the plaintiffs 
and cross-appeal by the defendants from the judgment of 
Kelly, .1,, 4 D.L.R. 5So, 3 O.W.X. 1101. The Court dismissed 
the plaintiffs' appeal without costs aud allowed the defendants’ 
cross-appeal without costs. C. A. Moss, for the plaintiff's. E. 
I). Armour, K.C., and ti. II. Pettit, for the defendants.

MOSHIER v. TOWNSHIP OF EASTNOR.
Ontario Ilifih Court, Itiildcll, ./. October 10, 19V2.

Municipal cukhirations (§11 (1 3—240)— Non-com p/e/ion 
of Drain—Negligence—Dariuigt s—Mandatory Orth r—Kcftrt t's 
Itcport—Appeal.J —An appeal by the defendants from the re- 
port of A. B. Klein, of Walkerton, as special referee, finding 
that the defendants were guilty of negligence in not completing 
pertain drainage works; that the plaintiff was entitled to $S(HI 
«lamages; and that the defendants should he ordered to complete 
the works. Upon a perusal of the evidence, the learned Judge 
found that the Referee was wholly justified in his conclusions. 
There were no questions of law which required examination or 
discussion. Appeal dismissed with costs. J. II Scott, K.O., for 
the defendants. I). Robertson, K.C., for the plaintiff.
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SANDWICH LAND IMPROVEMENT CO. v. WINDSOR BOARD OF 
EDUCATION.

(Decision No. 2.)

Ontario Divisional Court. Mulock, CJ.Ex.D., Chile, and Riddell, ./•/ 
October U. I 111 2.

Injunction (§ I J 78a)- Public Schools— Expropriation of 
Land for Site- IL strain Arbitrators from Proceeding—Schoot 
Sites Act, 9 Ediv. VII. eh. 93—Remedy by Summary Application 
to County Court Judge- Dismissal of Action—Costs.]—Appeal 
by the plaintiffs from the judgment of Kelly, J., 3 O.W.N. 
1150, 3 D.L.R. 423. The appeal was dismissed. The Court dis­
missed the appeal with costs. I). W. Saunders, K.C., for the 
plaintiffs. C. A. Moss, for the defendants.

BROWN v. GRAND TRUNK R. CO.

Ontario High (hurt. Cartwright, M.C. October 10. 1012.

Venue (§ II A—22)—Change—Failure to Set Case down at 
Proper Time—Avoidance of Delay.]—Motion by the plaintiff to 
change the venue from Beleville to Toronto. The motion was 
made for similar reasons to those in Taylor v. Toronto Con­
struction Co., 1 D.L.R. 644, 3 O.W..V 930. The action was begun 
on the 30th March, 1911.

The plaintiff’s claim was for damages for the death of 
her husband on the 24th November, 1910. The cause was 
at issue nearly a year ago. and notice of trial was given for 
the jury sittings at Belleville at the end of February, 1912; 
hut, by an oversight, the case was not set down. A new notice 
of trial was given in due time for the sittings commencing on 
the 16th September, 1912. But, owing to the absence of the 
agent of the plaintiff’s solicitors, the case was again not set 
down. No other jury cases were set down within the time re­
quired by 9 Edw. VII. ch. 34, sec. 63 (2) ; and, under the 
further provisions of that section, the jurors were notified not 
to attend, so that there was no way of getting the action tried 
at that time. It was stated that, on this appearing, other arrange­
ments had been made by the defendants’ counsel and witnesses, 
on the supposition that the case could not he heard until the 
spring sittings. The Master said that Belleville was admittedly 
the proper place of trial in this case. The delay, however un­
fortunate for the plaintiff, was not in any way attributable to 
the defendants ; and there was nothing to distinguish this case 
from the Taylor case, supra. Motion dismissed with costs to the 
defendants in any event. R. II. McPherson, for the plaintiff. 
Frank McCarthy, for the defendants.
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DICK & SONS v. STANDARD UNDERGROUND CABLE CO.
(Decision No. 1.)

Ontario IIif/h Court. Itiihirll. ./., in Chambres Ortobrr il. 11112.

Appeal (i X[—720) Ltavt ht Appeal lo Divisional Court 
from Judge in Chambers -l'on. Unie 7770!) (a), (e).l—Motion 
by tiip defendants for leave to appeal from an order of Horn. ('.. 
4 O.W.N. 57, whereby lie allowed an appeal from an order of a 
bocal Judge, forever staying the action. Riddell, J„ said that it 
was, lie thought, admitted—at all events it was plain—that the 
conditions of Con. Rule 1278, i.e, 777 (3) (a), were not present 
here; and, as he agreed with the Chancellor in the disposition 
he had made of the matter, clause (e) does not apply either. 
Motion dismissed with cosls to the plaintiffs in any event. 0. 
II. Levy, for the defendants. K. C. Cattnnaeh, for the plain­
tiffs.

ONT.
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ROBINSON v. REYNOLDS.
(Decision No. 2.)

Ontario Divisional Court. Mu lark. CJ.Es.D., Clutr, and Riddell. .1.1.
Octobre II, 11112.

Brokers (§ II B—12)—Kntploymt nt of Agtnt to Sill Land— 
Purchaser Procured by Agent lit fusing to Carry out Purchase— 

/tight to Commission—Contract—Scope of—Finding—Appeal.] 
—Appeal by the plaintiffs from the judgment of Britton, J., 
4 D.L.R. 63, 3 O.W.X. 1262. The appeal was dismissed. The 
Court dismissed the appeal with eosts. G. II. Watson, K.C., for 
the plaintiffs. C. A. Moss, for the defendant.

BLACK v. CANADIAN COPPER CO.
(Decision No. 2.)

Ontario High Court. Riddell, ,/., in Chatnbrrs. Ortobrr 9, 1912.

1’leading ( ) I J—65)-—Motion before Delivery of Defence— 

Absence of Affidavit—Nuisance- Damages.]—An appeal by the 
defendants from the order of the Master in Chambers, 5 D.L.R. 
still, 4 O.W.X. 62. Riddell, J., said that, so far as was made to 
appear, the telegram of the plaintiff’s solicitor might be abso­
lutely correct—the defendants might have been fully informed 
of all the acts of negligence on their part, and the fullest par­
ticulars of damage might have been given to the defendants. 
But, aside from that consideration, it was quite too early to 
move, and the order of the Master in Chambers was the right 
one. Riddell, J., agreed that the ease would probably be tried 
by a Judge without a jury ; but said that in any case the de­
fendants were not at present in jured. Appeal dismissed. Costs 
to the plaintiff in any event. II. E. Rose, K.C., for the defend­
ants. C. M. Garvey, for the plaintiff.
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KARCH v. KARCH. 
i Decision No. 3.)

Ontario IH finit null Court. Hot/il. I.atchfonl, il ml Mitbllrton. .1.1.
Sirptmtbrr 27. 1912.

Divohit. and separation V C—58) AU nom a'- ('itslotly of 
i 'hildrni. |—Appeal hy the plaintiff from the judgment of 
Kelly, J., 4 D.L.R. 250, )t O.W.N. 1141», in an action for alimony, 
awarding the defendant (the husband) the custody of the child­
ren. The Oourt dismissed the appeal without costs. II. Guthrie, 
K.( '.. for the plaintiff. W. K. S. Knowles, for the defendant.

JAMIESON v. GOURLAY.

Ihiltitin lliftli Court. I.atrhfonl. ./. X off-in hr r 1. 1912.

Aitkai. ($ VII L—Ô1H Ur m l of i't ii'riii l Uiftrnu»
I toil radii torn Hriih m i b'iiiiUaii of Mush r. I Appeal and 
cross-appeal from the report of the Master at Ottawa upon a 
reference by the trial Judge to ascertain what damages, if any, 
the plaintiff had suffered by any breach by the defendant of 
the contract between the parties, as construed by the Court. 
There was a breach by the defendant of the contract, and the 
resulting damages were found to be $248.8)1. The amount was 
not affected by a clerical error stating the number of feet in the 
eight rafters not supplied to be 4)1. instead of 4)10. The plain­
tiff" appealed to have the damages increased ; the defendant to 
have them diminished. The learned Judge said that he had 
read the voluminous evidence. Upon the reference, as at the 
trial, it was contradictory upon almost every point in issue. The 
very able Judge who tried the case expressed his difficulty in 
arriving lit a satisfactory conclusion, where “either the plain­
tiff or the defendant was stating what was untrue, and doing so 
deliberately.” The position of the Master was one of equal 
difficulty. His conclusions were upon matters of fact, and there 
was no ground for disturbing them. Appeal and cross-appeal 
dismissed. As to costs, it might well be that the cause of th« 
breach of the contract was the insistence of the plaintiff" that 
the defendant should supply timber not called for by the agré­
ment as interpreted by the Court. But the defendant was not 
thereby justified in failing to deliver what the contract re­
quired him to furnish. The plaintiff should have the costs 
of the reference. As success at the trial was divided, there 
should be no costs of the action to either party. J. R. Oslwrne, 
for the plaintiff. R. J. Slattery, for the defendant.
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SEAMAN v. SAUBLE FALLS LIGHT AND POWER CO. ONT.
Ontai in II/«//* Court, 1/iihllrhiii, \ ovcmbcr I. 1012. IT C J

Waters ( '< Il I) 115 )—Injury to Mill hy Flood in it — in 
precedent cd Sprint/ Freshets- Failure In Slow Fault on Fart of memo.
Defendants—Damayes.]—An action to recover damages sus- Decisions 
tnined by the plaintiff, in the spring of 15112, through the break­
ing of a dam on the Sauble river, whereby the plaintiff's mill 
was flooded and partly undermined, and a quantity of lumber 
was, it was said, carried away and lost. The learned Judge 
tinds that in the spring of 1912 floods were unusually severe ; 
it was abundantly proved at the trial that they wore unprece­
dented. The plaintiff did not really attempt to controvert this, 
hut sought to shew that the disaster had taken place before the 
water reached a height which could be regarded as abnormal.
The plaintiff failed in this attempt—upon the evidence. Upon 
the circumstances disclosed, the learned Judge is unable to tint! 
any liability on the part of the defendants; and he arrives at 
this conclusion with the less regret because, as he considers, there 
was an altogether unjustifiable attempt on the part of the 
plaintiff to inflate his claim for damages. The amount to be 
allowed to the plaintiff, if he should succeed in a higher Court, 
should be very much less than the amount claimed, and should 
not exceed $585. While the action fails, and must be dismissed 
with costs, the defendants went to more expense than necessary 
in having so many witnesses present to testify to the serious 
nature of the spring floods, and that they should not on tax­
ation be allowed for more than three witnesses called to give 
general evidence of this kind. W. S. Middlebro, K.C., for the 
plaintiff. R. McKay, K.C., and C. S. Cameron, for the de­
fendants.

Re CARNAHAN.
Untnrin lliqh fowl, Itiihlell, ./.. in t hainherit. Oetohcr 12. 1012.

Infants (§ 1 D—5)—Money in Nantis of Trustees- Fay meat 
for Maintenance.]—Motion by the grandmother of an infant 
for an order authorising trustees to pay her a sum for the 
maintenance of the infant, out of moneys of the infant in their 
hands—not iri Court. The learned Judge reluctantly yielded 
to the authority of Re Wilson (1891), 14 F\R 2(11, and Re 
t'outts ( 1893), 15 1\R. 1Ü2. and made the order asked for. The 
minutes to lie settled by the Official Guardian, and to be spoken 
to before the Judge, if necessary. G. M. Gardner, for the ap­
plicant. F. W. Harcourt, K.C., Official Guardian, for the in­
fant.
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ROGERS v. NATIONAL PORTLAND CEMENT CO

Ontario With Court, Cartwright, Xovcmbcr 2. 1012.

Discovery and inspection (§ TV—20)—Default—Failure to 
Justify—Con. Uulc 454—Order for Plaintiff to Attend at his 
own Expense.]—Motion by the defendants, under ('on. Rule 454. 
to dismiss the action for the default of the plaintiff to submit to 
examination for discovery. The default was admitted, and also 
that the plaintiff had no legal or technical ground for non 
attendance. It was said that the plaintiff’s solicitors thought 
they were being unfairly dealt with by defendants’ solicitor, 
and that he was trying to prevent or delay the examination of 
Calder, an officer of the defendants. The Master said that the 
correspondence might be open to this construction; but there 
was no undertaking as to Calder, nor was it necessary to have 
inspection of the defendants’ productions before the plaintiff 
submitted to examination. The only course open was, therefore, 
to direct the plaintiff to attend again at his own expense, on 
48 hours’ notice to his solicitors. Costs of the motion to the 
defendants in the cause. Grayson Smith, for the defendants. 
F. R. MacKelcan, for the plaintiff.

WALKER v. WESTINGTON.
Ontario High Court. Trial hr fore Hritton, ./. October 18. 1012.

Water (§ II G—128)—Diversion of Surface Water by 
Adjoining Owner — Trespass—Injunction—Damages—Costs.]— 
Action by one of the co-owners of lot 10 in the 8th concession of 
the township of Hamilton against the owner of the adjoining lot 
9 for an injunction against throwing water upon lot 10 and for 
damages. At the trial, the plaintiff abandoned the claim for 
damages, admitting that so far no damage had been sustained. 
Hritton, J., said that, no damage being shewn, and the plaintiff 
asking for general relief and protection, not against any particu­
lar thing, such as obstruction in a stream, or continuing an open 
ditch, but that the defendant be restrained from committing in 
future any trespass by causing surface water to How upon the 
plaintiff’s land, an injunction should not be granted. The 
learned Judge was also of opinion, upon the evidence, that the 
plaintiff failed upon the main ground of his action, viz., that the 
defendant wilfully and wrongfully diverted water from its 
natural course and turned it upon lot 10. The questions were 
wholly questions of fact. Action dismissed with costs fixed at 
$100. The learned Judge said that the defendant’s conduct be­
fore action warranted the relief of the plaintiff from the payment 
of some portion of the costs. F. I). Hoggs, K.C.. for the plain­
tiff. J. B. McColl and J. F. Keith, for the defendant.
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ALSOP PROCESS CO. v. CULLEN.

Ontario llit/h Court. Carticriyht, M.C. October 12, 1912.

Venue (§ II It—22)—Infringnnent of Patent of Invention— 
Il.S.C. 1906 eh. 69, sec. 31—“May.”] This was an action for 
infringement of the plaintiffs’ patent by the defendant, who 
resided at Woodstock, as was admitted. The plaintiffs laid the 
venue at Toronto. The defendant moved to change it to Wood- 
stock, in reliance on R.S.U. 1906 eh. 69, see. 31, which is a 
statutory re-enactment of the provision in the Patent Act, and 
was judicially interpreted in Aitcheson v. Mann, 9 P.R. 253, 
473, where it was held “that the word 4may,’ as governed by 
the context of the Act, was obligatory, and not merely permis­
sive” (as contended now for the first time in the Master's ex- 
pi rience), “and that the reasonable construction of the Act was 
that the venue must be laid at the place of sittings of the Court 
in which the action is brought nearest to the residence or place 
of business of the defendant.” In accordance with this decision, 
the venue was changed to Woodstock ; costs to the defendant in 
any event. Grayson Smith, for the defendant. It. McKay, 
K.C., for the plaintiffs.

ALSOP PROCESS CO. v. CULLEN.
( Decision No. 2.)

Ontario llit/lt Court, Carticriyht, M.C. October 1(1, 1012.

Pleading ( § I S—145)—Statement of Defence—Infringement 
of ratent for Invention—Attack on Datent Process—Offers of 
Settlement—Venue.]—In an action for an alleged infringement 
by the defendant of the plaintiffs’ patent process for bleaching 
and ageing flour, the plaintiffs moved to strike out paragraphs 
10,11,12, and 13 of the statement of defence as being embarrass­
ing and irrelevant.—The 10th paragraph alleged that the 
plaintiffs’ “process has l»een condemned and prohibited by legis­
lative enactments in Minnesota and other States of the American 
Union, and has been condemned by public health boards in 
Great Britain and Europe, as being injurious to the health of 
the persons consuming the flour so bleached or aged and as being 
a fraud upon the innocent purchasers of the flour so aged or 
bleached.” The Master said that this attack on the character 
of the plaintiffs’ process was fully set out in the 9th paragraph, 
which was not objected to by the plaintiffs. The 10th para­
graph, therefore, at best only indicated evidence in support of 
the 9th paragraph ; and it did not seem possible that the opinions 
said to have been given by legislatures or health l>oards would 
be receivable at the trial of this action. If the allegations in the

ONT.
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9th paragraph were to lie pressed at the trial, they must he sup 
ported by the testimony of experts and others given there, and 
tested by cross-examination and weighed in the judieial balance. 
For this reason, as well as in view of the decision in Canavan v 
Harris, 8 O.W.R. 225, this paragraph should not be allowed to 
stand. See too Blake v. Albion Life Assurance Society, 25 L.T. 
R. 2(19, 45 L.J.C.P. (hid. 4 (MM). 94.—Paragraphs 11 and 12 
alleged certain offers of settlement made by the plaintiffs to the 
defendant before action. The Master said that these offers 
(even if admitted) were not relevant to the issues and could not 
be given in evidence even as to damages.—Paragraph Id set 
out that Woodstock should he the place of trial. On a xuhstan 
tive motion (4 O.W.X. 114) effect was given to that contention ; 
and it was now immaterial whether this paragraph was struck 
out or not. But perhaps it might as well go with the others. 
Posts of this motion to the plaintiffs in the cause. R. McKay, 
K.C., for the plaintiffs. (Irayson Smith, for the defendant.

Rc REWARD AND STEINBERG.

Ontario II ah Court, Hiddell. ./. Oetotu-r II. IM<.

Vendor and im rciiaser ($ I (' 111) Ftlilion under Slaluh 
■Title.]- Petition by a purchaser under the Vendors and Pur 

chasers Act. The learned Judge, after consideration, said that 
lie thought, on the whole, that the vendor had shewn a good tith 
Declaration accordingly. No costs. II. II. Shaver, for the peti­
tioner. A. II. F. Lefrov, K.C., for the vendor.

DEUTSCHMANN v. VILLAGE OF HANOVER.

Hat at in It’ risinnul Court, llithlrll, A >////. amt I • tutor. .1.1. Orlohrr 1.1, 1012.

Highway (§ IV A f—15(i)—Noun finir Tall oh Sidewalk 
Findings of Fact—lAaliililg of Manwiftal Cor floral ion.]—An ap­
peal by the defendants from the judgment of the Judge of the 
County Court of the County of Urey, in favour of the plaintiffs, 
iu an action in that Court to recover damages for injuries sus­
tained by the plaintiff Lydia Deutschmann by a fall on a sidewalk 
in the village of Hanover, alleged to lie out of repair, and for 
damages resulting therefrom to In-r husband and co-plaintiff 
Judgment was given for the plaintiff Lydia for *400 and for her 
husband *50. The appeal was heard by Ridden,, Ki:n,y. and 
Lennox, J.J, Riddell, ,L. said that enough appeared upon the 
notes of evidence to justify the findings of fact made at the trial, 
and that the County Court Judge had correctly applied the lav. 
Kelly and Lennox, JJ., concurred. Appeal dismissed with 
costs. I. F. Hellmuth, K.<\. and W. II. Kirkpatrick, for the d< 
fendants. D. Robertson, K.C., for the plaintiffs.
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SMYTH v HARRIS.
(Decision No. 1.)

Onto, I111,11, V„urt. Hiilthll../ Or/ofcrr 15, 191*2.

ONT.
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I s*.ii action < ? 11 1J4#f ) l ill, rim l!< si rain in if Xuisann— Mkmu.
I.onis Shnitli ttf Vliiiiiliijn Knlnrui mi ni of Motion — Lean Dkcihionh. 
Speedy Trial.] Motion l»y tin* plaintiffs tot an interim injunc­
tion restraining tin* defendant from operating his plant for tin* 
consumption of olTal, etc., in such a way as in juriously to affect 
the plaintiffs’ enjoyment of their ncighlmuring properties.
Hiddki.l, J., said that In* had come to tin* conclusion that at least 
some or one of the plaint ill's could not he said to have no locus 
standi. Instead of now disposing of the motion, the learned 
♦fudge enlarges it before himself at the opening of the Toronto 
non-jury sittings on Monday the 4th November ; reserving leave 
to the plaintiffs to bring on the motion sooner if the defendant 
is delaying in pleading or otherwise, or if for any other reason 
the plaintiffs may be advised to apply. It is manifest that a 
trial should be had without delay. 11. K. Rose, K.C., for the 
plaintiffs. K. F. IV Johnston, K.C.. and F. K. Hudgins, K C., for 
the defendant.

KEENAN WOODWARE MANUFACTURING CO. v. FOSTER.

Ontario Oir Mount /(,,,/. <*.. l.,il,h/„r,l. ami Middleton,
Ik tohr *21. 191*2.

Contracts (§111)4—185)—Stippli/ of Timhi r Itolls — 
llrcaeli — Vounltrclaini—llamayrg.] An appeal by the defen­
dant from the judgment of the Judge of the County Court of the 
County of flrey, in favour of the plaintiffs, for the recovery of 
$500 upon their claim with costs, ami dismissing the defendant’s 
counterclaim with costs. The action was to recover $500 paid by 
the plaintiffs to the defendant for getting out timber bolts under 
a contract, or $500 damages for breach of the contract. The 
counterclaim was for damages for breach of the contract. The 
appeal was heard by Bovn, C., Latch ford and Miium.ktox, JJ. 
The judgment of the Court was delivered by Boyd, C., who said 
that the breach of contract was not on the part of the defendant, 
as the County Court Judge had found, but on the part of the 
plaintiffs. The defendant had the quantity of holts ready to be* 
shipped at a proper place, and the plaintiffs made default in pro­
viding means for their transportation according to the contract, 
as the Court construed it. The action, therefore, failed. Upon 
the counterclaim, the Court allowed the defendant $199. Appeal 
allowed with costs ; action dismissed with costs ; and judgment for 
the defendant upon the counterclaim for $199 with costs. W. M. 
Douglas, K.C., for the defendant. W. S. Middleboro, K.C., for 
the plaintiffs.
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STEWART v. HENDERSON.

Ontario High Court, Cartwright, M.C. October 23, 11)12.

Discovery and inspection (§ IV—20)—lldcvannj of Ques 
fions—Scope of Examination—Production of Document.] — 
Motion by the plaintiff for an order for further examination for 
discovery of the defendant and directing him to answer certain 
questions which he refused to answer, on the advice of counsel. 
The action was to recover a commission of 10 per cent, under an 
agreement made between the parties, in contemplation of a sale 
of an alleged valuable secret process for converting iron into 
steel. The agreement was in writing and anticipated a sale to 
Sir Donald Mann. No such sale actually took place. By the 
statement of claim it was alleged that a sale or agreement for 
sale had been made nominally with Sir William Mackenzie, 
but that this was done in the temporary absence of Sir Donald 
Mann, and that this contract was really made with Sir Donald 
Mann’s business partners and associates, and that he was inter­
ested with them in the undertaking, and that the plaintiff was, 
therefore, entitled to the commission of 10 per cent. The state­
ment of defence set out the transactions between the plaintiff 
and defendant. In the concluding paragraph it was said that 
the defendant “did everything in his power to close a contract 
for the sale of the said proem . . . but the said defendant 
was unable to close the said contract or induce the said Sir 
Donald Mann to take up the contract for the said process or be­
come interested therein or to continue the said negotiations in 
reference thereto.” The Master said that on these pleadings the 
issue was clearly raised as to whether a sale had really and in 
effect been made to Sir Donald Mann or not; and everything 
was relevant to that issue which might (not which must) assist 
the plaintiff, or which might, directly or indirectly, enable the 
plaintiff to advance his case or damage that of his adversary : 
see Bray’s Digest of Discovery (1904), art. 10, p. 4. The ques­
tions as to whether the secret process formula was deposited 
with the Bank of Commerce would at first be sufficiently 
answered if put in the shape in which counsel for the defendant 
was willing to have the some answered. Then, if the answer was 
in the negative, certain questions asked upon the examination 
might properly follow, so as to clear up what on the face of the 
depositions was obscure. The contract, whatever it was, made 
with Sir William Mackenzie, should certainly be produced. It 
was admitted that such a document was in existence. For this 
purpose the defendant must attend again at his own expense. 
If, on the face of the contract with Sir William Mackenzie, 
there was no mention of any interest of Sir Donald Mann or of 
the other business associates of Sir William Mackenzie named
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and set out in the statement of claim, the defendant could he 
asked as to his knowledge, information, and belief as to this. 
If he had none, the matter would rest there for the present.— 
Some opposition was made to the motion on the ground of a 
secret process being in question. The Master said that this 
should not be imperilled; and at present none of the questions 
asked required answers that would in any way be injurious to 
the secrecy of the defendant’s formula. The fact of its present 
location and the reason of its being there might assist the plain­
tiff in his claim, and would, therefore, be relevant on discovery— 
however fatal to the defence: Flight v. Robinson, 8 Beav. 34, 
cited in Bray on Discovery, where it was said: “One of the 
chief purposes of discovery is to obtain from the opponent an 
admission of the ease made against him.” So long as an exam­
ination is directed to relevant matters, it should not l>e too 
strictly limited. To do so might impair or even altogether 
destroy its usefulness. Costs of the motion to the plaintiff only 
in the cause. Grayson Smith, for the plaintiff. Casey Wood, 
for the defendant.
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SUNDY v. DOMINION NATURAL GAS CO.
(Decision No. 8.)

Ontario Divisional Court. Royd, fI.atchford, and Middleton,
October 22, 1912.

Contracts (§110—157)—Supply of Natural (las—Breach 
—Damages.]—Appeal by the defendants from the judgment of 
Sutherland, J., 4 D.L.R. 663, 3 O.W.N. 1575. The Court dis­
missed the appeal with costs. J. Ilarley, K.C., for the defend­
ants. J. A. Murphy, for the plaintiffs.

BOLAND v. PHILP.
I Decision No. 8.)

Ontaiio Divisional Court. Royd, ('.. hitch ford, and Muldlcton. ././.
October 21, 1012.

Contracts (§IE5—97)—Contract for Sale of Land—For­
mation of—Husband of Vendor—Authority—Statute of Frauds 
—Specific Performance.]—Appeal by the plaintiff from the 
judgment of Kelly, J., 5 D.L.R. 81, 3 O.W.N. 1562. The Court 
dismissed the appeal with costs. W. R. Smyth, K.C., for the 
plaintiff. J. J. Gray, for the defendants.
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WALLACE v. CANADIAN PACIFIC R. CO.
Ontario lliflh Court. Trial before Sutherland, ./, October 14. 1012.

Railways (§ IV A .1 100)—Liability to Minors—tfStealing 
Hid "<m t'ow-calche r Evidt n< < Xousuit. | —Action by Edward 
G. Will lace, an infant, by bis father as next friend, to recover 
damages for injuries alleged to have been caused by the negli 
gence of the defendants in permitting the plaint ill' to ride upon 
tlie cow-catcher of an engine, from which he fell. At the conclu 
sion of the case for the plaintiffs, a motion was made on behalf of 
the d< fendants to dismiss the action. The learned Judge reserved 
judgment; and, subject thereto, the defendants put in their evi 
deuce, and the case went to the jury on questions submitted. Tin- 
learned Judge now said that, having further considered the 
motion, he thought that it should be granted. lie was unable 
to see that any evidence was submitted on the part of the plain 
tiffs from which it could he properly inferred that any of tin 
alleged acts of negligence on the part of the defendants set out in 
the statement of claim caused or contributed to the accident. 
Rut, in any event, upon the undisputed facts as disclosed by tie 
evidence of the plaintiffs the sole cause of the accident was tie 
deliberate, disobedient, and negligent conduct of the injured box 
himself. He had been warned by his parents, the defendants’ em 
ployees, and others, as to the danger, and appreciated it. II 
voluntarily assumed the risk of getting on the cow-catcher of 
the engine, when he saw that those in charge of it were not look 
ing, and remained on it until the engine was put in motion. On 
then attempting to jump off, he fell, and the accident occurred. 
Action dismissed with costs, if asked. A. K. Fripp, K.(\, for tie 
plaintiffs. D. L. McCarthy, K.C., and W. L. Scott, for the d<- 
fendants.

AIKINS v. McGUIRE.
ttntariu Hi oh Court, Cartwright. M.C. October 14. 1012.

Discovery and inspection (§ IV—20)—Persons for trhost 
Immédiate Benefit Action Vrosccuttd—Con. Unie 440—Affidavit 
—Insufficiency.]—In this action for specific performance, the 
defendant moved for an order, under Con. Rule 440, for the ex 
amination for discovery of Voucher and Percy, two persons 
alleged in the statement of defence to he partners of the plaintiff 
in the transaction in question. The only evidence in support of 
the motion was an affidavit of a member of the firm of the 
defendant’s solicitors, which said : “F. B. Voucher and John 
Percy have admitted to me that they are interested in the lands 
in question in this action.” The allegations ns to this interest in 
the statement of defence were denied in the reply ; and, then-
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fore, the Master said, did not afford the defendant any assistance 
at this stage. It was admitted that the agreement on its face was 
with the plaintiff alone. And, even if the affidavit was to be 
given full effect to, it was not sufficient, for two reasons. It 
might be perfectly true that Percy and Voucher were interested 
in the lands “in question,” without it being possible to hold that 
they were persons “for whose immediate benefit” the action was 
being prosecuted. Further, any such admissions by Percy and 
Poucher were not in any way binding on the plaintiff—nor, in 
face of his denial in the reply, could they be used against him. 
Reference to Stow v. Currie, 14 O.W.R. 61, 2211, and cases cited ; 
Minkler v. McMillan, 10 P.R. 506; Moffat v. Leonard, 8 O.L.R. 
at p. 520. Motion dismissed with costs to the plaintiff in the 
cause. If hereafter the defendant thinks it well to renew this 
motion, and that he can then support it by sufficient evidence, 
he may do so. .1. T. White, for the defendant. A. K. McMichael, 
for the plaintiff.

SMYTH v. HARRIS.
( Decision No. 1.1

Ontario High Court, Cartioright, .1 f.C. October 24, 1912.
Ontario High Court, \l iitillcton, ,/. October 25, 1912.

Pleading (§ I S—145)—Statement of Claim—Action to Re­
strain Nuisance — Joinder of Plaintiffs — Property Rights 
and Interests — Embarrassment — Prejudice — Joinder of 
Causes of Action — Elution — A ttomey-Oe ne rat.]- Motion 
by the defendants (1) to strike out the names of Robins 
Limited and P. W. Tanner and P. W. dates as plain­
tiffs; (2) to compel the plaintiffs to amend by electing in 
which plaintiff’s name the action will proceed, to strike out the 
other name or names, and to stay the action meanwhile; (3) to 
strike out of paragraph 1 of the statement of claim the clauses 
beginning “The plaintiffs Robins Limited” and “The plaintiffs 
Tanner and Gates,” or to compel the plaintiffs to disclose what 
interest those plaintiffs have ; (4) to strike out that part of para­
graph 4 beginning “On the last occasion,” as contrary to Con. 
Rule 298 and embarrassing, and also the words “and property,” 
for the same reason ; (5) to strike out of paragraph 4 the clauses 
dealing with Robins Limited and Tanner and Gates; (6) to 
strike out such parts of those paragraphs as referred to the 
Toronto City Estates Limited and the Monarch Realty and 
Securities Corporation Limited, and alleged a consent ; (7) to 
strike out paragraph fi as unfair, irrelevant, and calculated to 
prejudice the trial ; (8) to strike out paragraph 9 or stay the 
action until the Attorney-General should tie made a plaintiff.

ONT.

H.C.J.
1912

Decisions.

55—6 D.L.B.
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The action was to restrain the defendants from continuing a 
nuisance. See the note of a motion before Riddell, J., 4 O.XV.N. 
134. An appeal from the order of Riddell, J., was pending when 
the present motion was made. Dealing with the first, third, fifth, 
and sixth branches of the motion, the Master said that Robins 
Limited and Tanner and Gates alleged that they had a substantial 
interest in and were occupants of and had the management and 
sale of tracts of land within a mile of the defendants’ factory; 
but it now appeared that the Robins block was vested in the 
Toronto City Estates Limited, and the Tanner and Gates blocks 
in the Monarch Realty and Securities Corporation. Both of 
these companies had signified their willingness to be joined as 
plaintiffs, and notice had been given of an application to the 
trial Judge for that purpose. As to the interest of Robins 
Limited and Tanner and Gates, it was understood that particu­
lars had been given or would be given forthwith. It seemed, 
therefore, that no injury or embarrassment could accrue to tin- 
defendants by these allegations: Warnik v. Queen’s College, 
L.R. 6 Ch. 716. cited in Odgers on Pleading, 5th ed., p. 21. As 
to the second branch of the motion, it was argued that here 
there was no transaction or series of transactions within tin- 
meaning of Con. Rule 185, as shewn by Mason v. Grand Trunk 
R.W. Co., 8 O.L.R. 28. where it was said by Anglin, J.. that 
several plaintiffs cannot join “where the only connection be­
tween their several and distinct grievances is the motive or 
purpose by which they suggest that the defendant was actuated." 
The Master said that in that case the learned Judge approved 
of what was said on this point by Lord Macnaghtcn in Bedford 
v. Ellis, [1901] A.C. 1. 12; and a perusal of that case was con­
clusive against the present motion on this point. -As to the 
fourth branch of the motion, the Master said that it did not 
seem in accordance with the present practice to strike out any 
part of the first clause of paragraph 4 of the statement of claim. 
If the plaintiff Smyth had no “property rights” which were in­
juriously affected, this would appear at the trial and be dealt 
with accordingly. But to that tribunal it belonged, and there it 
must be sent. Nor did there appear to be any embarrassment 
to the defendants in the statement that, on the last occasion when 
the plaintiff Smyth requested them to abate the nuisance, their 
answer was that they “could do nothing towards stopping the 
nuisance.” This, if not denied or explained, might be of 
weight in deciding the Court to grant a remedy by way of in­
junction, instead of giving time to see if some remedy could not 
be devised.—As to the 7th branch of the motion, the Master said 
that paragraph 6 was irrelevant, and should be struck out: 
Pender v. Lushington, 6 Ch. D. 70, at p. 75. The only question 
was, whether the defendants were violating the maxim “sic utere
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tuo ut alienuin non hvdns.” If it is held that they are acting 
within their rights, their motives cannot he inquired into. Other­
wise an inquiry might be necessary as to the value and sales of 
all the adjacent property. The inconvenience of such an addi­
tion to the present inquiry was sufficiently obvious.—The 8th 
branch of the motion was based on the statement that the defen­
dants by their operations “are continuing to inflict the wrongs 
complained of herein upon the neighbourhood in general and 
the plaintiffs in particular.” The Master said that these last 
words seemed to render any decision on this point unnecessary. 
Where a nuisance which is a public nuisance inflicts on an in­
dividual some special or particular damages, he has a private 
remedy: Odgers Broom’s Common Law, p. 232. This was suffi­
ciently alleged for the present. If it should afterwards appear 
that the Attorney-General should have instituted an informa­
tion, this objection could be raised and given effect to at the 
trial, or even later, as in Johnston v. Consumers’ Gas Co., 23 A.R. 
566, where it was so held in the Court of Appeal.—The order 
made was, that paragraph 6 of the statement of claim be struck 
out, and that the defendants should at once plead so that the 
order of Riddell, J., should not be interfered with so long as in 
force. Costs of this motion to the plaintiffs in the cause. F. K. 
Ilodgins, K.C., for the defendants. II. E. Hose, K.C., for the 
plaintiffs.

The defendants appealed from the order of the Master in 
Chambers, and the appeal was argued by the same counsel before 
Middleton, J., in Chambers, on the 25th October, 1D12. The 
learned Judge said that the question of law sought to be raised 
by the appeal was not within the jurisdiction of the Master; and 
the Master’s order should lie affirmed; the right to raise the 
question of law in any appropriate way being reserved to the 
defendants. Costs to the plaintiffs in any event.

ONT.

H.C.J
1912

Decisions.

Thomson v. McPherson.
(Decision No. 2.)

Ontario Divisional Court. Uuloch. C.J.K.r.D..•Sutherland. and )fid<llrton,JJ.
October 31, 1912.

Contracts (§ IV F—371)—Sale of Interest in Mining Com- 
pany—Indefinite and Incomplete Agreement—Time Ihetncd of 
Essence—A bandonmen t—Iiescission—Cau t ion. ] —Appeal by the 
plaintiff from the judgment of Kelly, J., 3 D.L.R. 269, 3 O.W. 
N. 791. The Court dismissed the appeal with costs. R. C. H. 
Cassels, for the plaintiff. A. D. Crooks, for the defendant Mc­
Pherson. W. N. Tilley and G. W. Mason, for the defendant 
Lobb.
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DELAP v. CANADIAN PACIFIC R. CO.

Ontario High Court. October 29, 1012.

Pleading (§ I P—130)—Extrusion of Time for Deliver a 
Special Grounds.]—Motion by the defendants to extend for 
three months from the 12th October. 1012, the time for d< 
livery of the statement of defence. The Master, after stating 
the nature of the action, and the proceedings and negotiations 
which had taken place, said that, considering the large amount 
of the plaintiff’s claim, the death of the former general solicitor 
of flip defendants, with whom the oral agreement upon which 
the action was founded was alleged to have been made, and the 
mass of correspondence and other documents necessary for con­
sideration in order to prepare a full and definite statement of the 
grounds of defence, a reasonable time should be granted. Order 
made extending the time for delivery of the statement of de 
fence until the 23rd November. 1012. Costs in the cause. Angus 
MacMurchy, K.C., for the defendants. F. Arnoldi, K.C, for 
the plaintiff.

WALL v. DOMINION CANNERS CO.

Ontario High Court, Cartirright. II.C. October 30. 1912.

Pleading (§ IS—145)—Motion to Strike out Portions -lr 
relevancy — Embarrassment — Motion for Particulars In 
fore, Pleading—Practice—A ffi davit—“Arrangement ’’ for Trans 
fer of Shares—Particulars of Time, Place, Persons, etc.]—This 
action was brought against the company and two individuals to 
compel “the defendants to transfer to the plaintiff 100 shares of 
common stock in the defendant company.” The company 
moved, before pleading, for particulars of the statement of claim 
and to strike out paragraphs 5, 6, and 7 as embarrassing. The 
motion was supported only by an affidavit of a clerk in the office 
of the defendant company’s solicitors, stating that he had 
charge of this ease ; that he had read over the statement of claim : 
and had been advised by counsel and verily believed that it 
would be impossible for the defendants to proceed with the trial 
or to have a fair trial until the particulars sought had been 
delivered. He was also advised by counsel and verily believed 
that paragraphs 5, 6, ami 7 were embarrassing, and should he 
struck out. The Master said, as was said in Smith v. Boyd. 17 
P.R. 463, that a motion for particulars at this stage should be 
based on the defendant’s inability to plead. To say that the 
particulars were necessary for the trial was premature—all such 
particulars could be obtained on discovery. Also, as was said in
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Todd v. La brosse, 10 O.W.R. 772, such an affidavit should be 
made by one of the defendant company’s officers, and not by a 
clerk of the solicitors, who could know nothing except what he 
had been told. These objections, however, were not pressed by 
the plaintiff. The substance of the plaintiff's claim was, that 
two years ago, he was induced to continue in the service of the 
defendant company, at their request and that of the individual 
defendants, two of the directors. As a consideration for so do­
ing, “it was arranged between the plaintiff and all three defend­
ants that he should be granted 100 shares of the common stock 
of the defendant company’’ (paragraph 4). “But the defend­
ants, although they have several times promised to grant the 
stock, have refused to do so’’ (paragraph 7). The defendant com­
pany now asked for particulars of when and where such arrange­
ment was made, and whether it was verbal or in writing. The 
Master said that, considering the lapse of time and the fact of 
the defendant being a corporation, these facts should Ik* given, 
and it should also be staled by whom these shares were to lie 
granted and at what daft Particulars shewing “who were 
present at the time such arrangement was made” should not 
Ik* given, unless they were officers or agents of the company, in 
which case they would be material facts on which the plaintiff 
could rely.—The defendants asked to have portions of para­
graphs 5, 6, and 7 of the statement of claim struck out as 
embarrassing. The parts of paragraphs 5 and 7 objected to 
stated only that the plaintiff had not received the 100 shares, 
though the defendants had frequently promised to give them. 
The part of paragraph 6 objected to stated the reasons of the 
desire of the defendants to retain the services of the plaintiff, 
and why it was easy and natural for the individual defendants 
to make the alleged offer, as they had been allotted a large block 
of the common stock for work which was mostly all done by the 
plaintiff himself. The Master said that he saw nothing irrele­
vant or embarrassing in these statements, to warrant their ex­
cision. Order as above indicated. Costs of the motion to lie in 
the cause to the plaintiff only, as well for the reasons already 
given as because, after serving a demand for particulars on the 
Toronto agents of the plaintiff’s solicitors, the present motion 
was launched without waiting for any reply to that demand. 
M. L. Gordon, for the defendant company. Prank McCarthy, 
for the plaintiff.

ONT.

H.C.J.
1918

Decisions.
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STUART v. BANK OF MONTREAL.

Ontario High Court, Cartwright, M.C. Xovcmbcr 1. 1912.

Dismissal and discontinuance (§ I—2)—Involuntary— 

ment of Claim—Sufficiency of Information already Given—De­
lay in Moving.]—Motions by the defendants for particulars of 
the statement of claim and for further examination of the plain­
tiff for discovery. The cause was at issue before vacation. A 
demand for particulars of the statement of claim was served on 
the 6th May. This was not complied with ; and nothing further 
was done about it by the defendants at that time. The case was 
set down on the non-jury list at Toronto, on the 4th September, 
and was, therefore, liable to be put on the peremptory list on 
or after the 26th September. The plaintiff was examined for 
discovery on the 21st October, and made what seems to have 
been full and candid answers to the questions asked. The ac­
tion was brought in effect to redeem the one-half share of the 
plaintiff’s deceased father in certain lands which, in October, 
1900, were conveyed by the deceased to his father, John Stuart. 
The deed, though absolute in form, is alleged to have been only 
by way of security for moneys advanced ; and it was said that 
this was within the knowledge of the defendant bank and its 
officers at the time when these, with other lands, in July, 1904, 
were conveyed by John Stuart to the bank in satisfaction of his 
own liabilities to that institution. In the 8th paragraph of the 
statement of claim it was alleged as follows : “During the nego­
tiations for the transfer of his property, the said John Stuart 
notified the defendant bank that he was not the owner of the 
property in question . . . but had only an interest in the 
same by way of security. The defendants Braithwaite and 
Bruce had the like knowledge before such negotiations for trans­
fer began.” In the 9th paragraph it was alleged that for sev­
eral years prior to July, 1904, the defendant Bruce had been 
solicitor for John Stuart, and until the 5th July, 1904, acted as 
solicitor for him, as well as for the Bank of Montreal. The 
demand for particulars was in the usual detailed form, asking 
when and where and in what circumstances John Stuart noti­
fied the bank as alleged in paragraph 8, and the name of the 
person or persons to whom such notice was given. This was re­
peated as to Braithwaite and Bruce, and also as to Bruce, as al­
leged in the 9th paragraph. Numerous letters were produced, 
and it was apparently on that of the 5th July, 1904, from John 
Stuart to Bruce that the plaintiff mainly relied, taken together 
with the correspondence as a whole. He also said that his grand­
father notified the bank “verbally—just directly before the 
settlement.” The Master said that as to these facts the plaintiff 
must rely on his grandfather's evidence at the trial. He was 
not bound to get all these details from his grandfather before-
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hand and communicate them to the defendants, who had denied 
any notice. It would, then-fore, be a matter for the trial and 
for the ultimate tribunal to say whether the defendants had 
notice, as the plaintiff alleged, and what effect was to be given 
to it. The plaintiff had apparently given all the information 
on the matters in question that he had or ought or was bound to 
have. There is no fiduciary relationship between himself and 
his grandfather—it might be that they were adverse, though 
the plaintiff must rely on his grandfather's evidence, if any was 
thought necessary, beyond the correspondence and the fact of 
the dual position of the defendant Bruce. The motions failed 
on the merits; and also it might be that the defendants were 
too late, after doing nothing since the 6th May last. The delay 
was said to have been caused in part by the plaintiff having 
obtained an order on the 10th July for examination de bene 
esse of John Stuart, which wnis never acted on. But this did 
not account for the previous two months’ inaction. Motions 
dismissed; costs to the plaintiff in the cause. II. A. Burbidge, 
for the defendants. W. M. Douglas, K.C., and W. J. Elliott, 
for the plaintiff.

ONT.

H. C. J.
1912

Dkcirionb.

RAT PORTAGE LUMBER CO v. HEWITT et al.

Manitoba King’s Bench. Trial before Prendergaat, ./ th-tober 17, 1012.

Mechanics' lien (§111—13)—Priorities over Mortgage Pc- 
fcrcncc.]—This is a mechanics’ lien action whereby the plaintiff 
seeks to recover $2,266.84 for work done and materials supplied 
from May 31 to Oct. 31, 1910, on a house built by defendant 
Iiewitt for defendant Wye, and the defendant company arc 
mortgagees of the premises in question under a mortgage regis­
tered June 1, 1910, the plaintiffs’ lien having been filed on Nov­
ember 25 following.

Judgment was given for the plaintiffs for part of claim with 
an order of reference.

E. Anderson, K.C., for plaintiffs.
B. L. Deacon, for Iiewitt.
A. C. Ferguson, for Wye.
A. E. Dilts, for Huron & Erie Loan Co.

Prenderoast. J. :—The statement of claim sets out that the 
work was done ami material supplied at the request of both 
Hewitt and Wye, and that the defendant company had notice of 
the plaintiffs’ lien prior to paving any part of the mortgage 
moneys and paid part of the same after registration of the lien.

Hewitt’s defence is to the effect that on July 16, 1910, after 
he had performed part of the contract, the same was taken over 
by Wye with the plaintiffs’ consent, on the understanding by



872 Dominion Law Reports. 16 D.L.R.

MAN.

K.H.
1912

Decisions.

nil parties that Wye should pay for the labour and material 
already done and supplied or to be done and supplied, and that 
lie (Hewitt) was thereby discharged.

Wye’s defence is in substance that bis contract with Ilewitt, 
after certain variations and adjustments, was for $4,860.75; 
that, without notice of the plaintiffs’ lien, he paid to Ilewitt and 
to workmen and material men, after Ilewitt had abandoned, 
sums aggregating $3,874.82, leaving a balance of $085.93 in his 
hands; that the said balance is more than 20 per cent, of the 
value of the work done and material supplied, and that he has 
always been willing and ready to pay the same,—and he brings 
the said amount into Court.

The loan company, in their defence, claim priority of regis­
tration. and deny that they paid out any part of the mortgage 
moneys after notice of the lien or after the lien was registered.

It appears that defendant Wye, as owner, and defendant 
Hewitt, as contractor, entered into the building contract in 
question (exhibit 9) on April 15, 1910. and that the price or 
consideration of $5,000.00 therein set forth was subsequently 
reduced to $4,860.75 upon certain changes being made in the 
work called for by the plans.

Ilewitt having then called upon Mr. Ansel brook, The plain­
tiffs’ local manager, submitted to him a bill of quantities of 
lumber which he would require on the contract, for the purpose 
of having a quotation of the company’s prices. This was done 
by Anselhrook delivering to Hewitt an estimate, or tender as it 
was called (exhibit 2), wherein the total appears at $1,585.00. 
and sending him a few days later a letter (exhibit 3), wherein 
this last amount is reduced to $1,533.00, which last figure Hewitt 
accepted.

Anselhrook was aware that the bill of quantities submitted 
to him would not cover the whole contract, but had apparently 
agreed to supply, on the same basis, what further material would 
lie required.

On June 2nd. the plaintiffs, who, as I understand, had then 
delivered for $1,075.68 of material on the premises, had not yet 
received anything for the same, and it moreover had come to 
their knowledge that Hewitt was being sued by the J. IT. Ash­
down Co., and that other material men were threatening to file 
liens on the property. As a consequence Anselhrook first hud 
an interview with Hewitt, who declared his willingness to give 
him an order on Wye for the full amount of this first estimate 
of $1,533.00. and then went to see Wye. On this interview be­
tween Anselhrook and Wye in the latter’s office, the present 
iss »e depends.

Anselhrook’s version is, in short, to the effect that after repre­
senting to Wye that he had supplied Hewitt with the stated
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quantity of lumber on the contract and so far received nothing MAN. 
for it, he insisted that lie should he given assurances of being K p
paid or he would file a lien for the same and stop further de- 191»
liveries, and that Wye, after saying that he realized that in ----
dealing with Hewitt he was dealing with a man of straw, stated 
that he would pay for the past deliveries as he had had to do 
already with other suppliers of material, and that lie would also 
pay for the lumber still required to complete the work.

Wye admits, in effect, that Anselbrook was insistent for some 
assurance of payment, hut states that he assumed nothing and 
promised nothing, neither as to past or future deliveries. He 
says that seeing, however, that Anselbrook was apprehensive, 
he suggested that he (Wye) should see Hewitt and obtain his 
consent that all payments he made directly to the workmen and 
suppliers of material.

The evidence shews that Hewitt most readily acceded the 
same day to all payments being made as proposed in the future, 
and also gave Anselbrook an order on Wye for the lumber sup­
plied—which order was at once sent hv the plaintiffs to Wye.

1 find, on the whole of the evidence, that the purport of the 
said interview between Anselbrook and Wye is what it should 
most naturally he expected to have been, —which seems also 
supported by the parties’ conduct.

I find in short that Wye did not undertake to pay for the de­
liveries then already made. Had he done so. I doubt whether 
the plaintiffs could, under the Statute of Frauds, avail them­
selves of the same. But I find that he did not do so. It seems 
plain enough that Wye. whatever lie may say of his confidence, 
realized the inextricable difficulties under which Hewitt was 
labouring and that the price contracted for would not cover the 
full tost, of the work and material which the building called for.
He was quite unwilling, I am sure, to gratuitously proffer to pay 
more than he felt strictly hound in law to do, which would de­
pend on the proportion of the contract executed at that time.
As to the lumber which lie would still require, the matter was 
quite different. Anselbrook made it plain that he would not 
supply any more, and Hewitt, who was being sued and getting 
in deeper water all the time, could not procure it anywhere else.
And yet, Wye required the lumber. So that what I find on the 
evidence that Wye did. is what he would most naturally do. It 
was not a matter, in this case, of his guaranteeing or assuming 
the debt of another. Anselbrook having then declared his sev­
erance of all connection with Hewitt, it was a new contract that 
was then entered into whereby Wye agreed to take, on his own 
account and pay for, the lumber he yet required. Anselbrook’s 
willingness to supply further lumber on those conditions could 
not be dependent on whether lie* was paid or not by Wye for the 
lumber already supplied. As to the latter, he had to accept the

717376
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situation as it was, which was no reason, however, for his refus­
ing to make a legitimate profit out of what were to he to all in­
tents independent future sales.

A great deal of stress was laid as to whether Ilcwitt continued 
thereafter to carry out the contract or dropped out. It seems 
to me that in different aspects, either view is proper. Hewitt 
went on in a way for a time, doing less and less work every day. 
and then he ceased doing any at all, having given up all hope 
of saving a dollar for himself, and so lost all interest in the 
matter. He, however, continued almost to the end certifying 
all accounts and vouchers, mainly for the reason that lie was 
required to do so by Wye, who apparently thought that he was 
thus making himself secure against any claim which Hewitt 
might make on the ground that the contract had been with­
drawn from him.

The plaintiffs having contended, as part of their ease, that 
Hewitt was released hv themselves and Wye from all liability 
under the contract, did not ask for judgment against him 
(Hewitt). The action will then he dismissed as against Hewitt, 
but, for reasons which are obvious, without costs.

Neither did the plaintiffs press for judgment against the de­
fendant company: for the reason, ns I understand, that they 
were assured by the latter’s solicitors that the company has still 
enough in their hands to satisfy all claims. The action will then 
he dismissed against them also, and also without costs, as it 
appears that it was owing to the fact of Wye’s connection with 
the company which allowed him to control the information 
about his loan, that the plaintiffs were unable to ascertain how 
this loan stood.

As against Wye, the plaintiffs will he entitled to judgment 
for the full amount of goods supplied by them after June 2nd, 
and for a proportion of the goods supplied before June 2nd 
equal td 20 per cent, of the proportion of the total contract exe- 
cuted at that date, either in work performed or material on the 
ground, on the basis of the contract having been for $4,860.7*).

The plaintiffs may either (if satisfied that the evidence bears 
out the following figures) take out an order to the above effect, 
wherein the amount of goods supplied up to June 2nd will he 
stated at $1,075.68, and that of the goods supplied afterwards 
at $1,191.16; or (if not so satisfied) an order of reference to the 
Master to have those two amounts determined;

With, in either case, an order of reference to determine the 
proportion of the contract performed at the said date as afore­
said;

Also with the proper declaration as to a lien on the land ;
And for further directions;
With costs to the plaintiffs.

Judgment for plaintiffs.
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GRAY v. BUCHAN.
(Decision No. 2.)

Ontario Divisional Court. Falronbi iflgr. C.J.K.H.. Ihitton. ami Itiihlrll, .1.1. 
.» ovein Urr 2, 1912.

Brokers ( § I—2)—Fun liant of Shan g on Mora n Con­
tract—Terms—F oil on to l\up up M orpin- Itc-salc by Ilrokers 
—Findings of Fact—Appeal.]- Appeal hy the plaint ill* from 
the judgment of Kelly, J., 3 D.L.R. 899, 3 O.W.N. H»20, dis- 
missing the action and allowing the defendants the amount of 
their counterclaim, $18.10. The judgment of the Court was 
delivered by Riddell, J., who set out the facts at length, and 
said that, on the findings of fact, it was plain that, as the 
plaintiff did not in fact comply with the demand for the margin, 
made through the agreed channel, he could not complain that 
the stock was promptly sold—it was just what any one dealing 
in these stocks expects and must provide against. There was 
no need to consider the application (if any) of the ease cited, 
Corbett v. Underwood ( 18715), 83 111. 324. Appeal dismissed 
with costs. J. M. Godfrey, for the plaintiff. G. T. Ware, for 
the defendants.
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LEAKIM v LEAK1M.
i Decision No. 2. i

Ontario Divisional Court. I.atrhfonl. tiulhertaiul, Middleton. •/•/.
Ip

Marriage (§ IV B—56)—Action for Declaration of Invalid­
ity—Incapacity of Wife—Jurisdiction of lliyli Court—Motion to 
Strike out Statement of Claim and Dismiss Action—Con. Dales 
261, 617—Judgment.|—Appeal by the plaintiff from the judg­
ment of Riddell, J., 2 D.L.R. 278, 3 O.W.N. 994. The Court dis­
missed the appeal with costs. L. F. Ileyd, K.C., for the plain­
tiff. II. C. Macdonald, for the defendant.

POLLINGTON v. CHEESEMAN.
(Decision No. 2.)

Ontaiio High Court, Sutherland, J., in Chambers. Xovcmber 4, 1912.

Parties (§111—120)—Third parties—Motion to set aside 
Third FarNotice—Employers* Liability Assurance—Terms of 
Folicy—Ac. * for Damages for Death of Employee.]—An ap­
peal hy the Travellers Insurance Company of Hartford, Connec­
ticut, from an order of the Master in Chambers, 5 D.L.R. 887, 4 
O.W.N. 92, refusing to set aside a third party notice served upon 
that company by the defendant. Sittiierland, •!., said that, hav­
ing carefully read and considered the very full reasons given by 
the Master for making the order appealed against and the auth­
orities referred to, he thought the order should stand; and he 
could add nothing of value to what had been so well stated by 
the learned Master. Appeal dismissed with costs. T. N. Phelan, 
for the company. Frank McCarthy, for the defendant.
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Décisions.
Damages (§ III N—298)—Infringement of Copyright 

Quantum of Damages — Appeal.]—Appeal by the defendant 
from the report of the Master in Ordinary of his finding that 
the plaintiff was entitled to $1.400 damages for infringement 
of a copyright. See the judgment of the trial Judge, 1 D.L.R. 392. 
25 O.L.R. 357, 3 O.W.X. 499. Riodei.l, J., said that he had read 
all the evidence and had the advantage of the Master’s reasons 
for his decision ; and, on the whole, while the damages might In- 
somewhat higher than he should himself have been induced to 
award, he could not say that the Master was wrong. Appeal dis­
missed with costs. D. T. Symons, K.C., for the defendant. J. II 
Moss, K.C., for the plaintiff.

NIAGARA AND ONTARIO CONSTRUCTION CO. v. WYSE AND UNITED 
STATES FIDELITY AND GUARANTY CO.

Ontario High Court, Cartwright, 1 t.c. Xovember 5. 1912.

Parties (§111—120)—('losing 1*leadings against Thnl 
Darty—Con. little 3—I’articulars in Action on Guaranty.] 
Motion by the plaintiff company to have the defendant company 
ordered to close pleadings between it and a third part.x ; 
and by the defendant company at the same time for par 
ticulars of alleged damage sought to Is* recovered by the 
plaintiff. The Master said that, although the plaintiff can­
not intermeddle with the third party proceedings, yet where, as 
in this case, the third party has not appeared nor moved to 
have the notice set aside, there can be no objection to the defend­
ant noting the third party in default and closing the pleadings 
as against him. This, t hough not expressly provided in t lu­
it u les, comes within the provisions of Con. Rule 3, which says : 
“As to all matters not provided for in these Rules, the practice, 
as far as may In», shall be regulated by analogy thereto.” The 
defendant company, being only a guarantor for the defendant 
Wyse, is entitled to definite particulars of the way in which the 
plaintiff's claim to recover the full penalty of the bond for 
$10,000 is made up. The plaintiff’s officer examined for dis­
covery was not able to give any satisfactory information as to 
this. The plaintiff alleges that it has suffered damage by reason 
of some default on Wyse’s part of almost $20,000, and that 
for this it is entitled to lie indemnified by the guaranty company 
up to $10,(KM). It is apparently admitted that Wyse completed 
the work but did not pay for the labour and material supplied.
1 ut the officer examined could not give the items. It may lie that 
the only issue determined at the trial will be whether the guar-
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anty company .is liable to indemnify the plaintiff against any 
default on Wyse’s part, and that, if it is so decided, the damages 
eould he assessed on a reference, as is usually done in actions on 
bonds; and, if that course could he arranged between the parties, 
there would he no necessity for particulars as yet. If, however, 
this question of amount is to he gone into at the trial, the plain­
tiff must furnish particulars as definite as would he required in 
an action for goods sold and delivered. The costs of the motions 
to he in the cause. C. F. Ritchie, for the plaintiff. W. B. Mil- 
liken, for the guaranty company.

BURROWS v. CAMPBELL.

Ontario Hath Court. Trial before Faleonbridge, C.J.K.H. Xorrtnber It. 1912.

Taxes (§ III F—148a)—Action to St t aside—Irreg atari tit s in 
Sale—Plaintiff Tenant of Ih ft ntlant.]—Action to set aside a tax 
sale and tax deed. The learned Chief Justice expressed the 
opinion that the action was an unconscionable one ; and found 
that, while there were gross irregularities and omissions in the 
proceedings prescribed by law to he taken before the sale, the 
plaintiff had not in fact been prejudiced by any of these, and was 
not, as tenant of the defendant and her predecessor in title, at 
liberty to deny his landlord’s title: Wood fall. 18th ed.. p. 243; 
Smith v. Modeland, 11 C.l*. 387. Action dismissed with costs. 
L. C. Raymond. K.C., and II. W. Macooinb, for the plaintiff. 
W. M. German, K.C., for the defendant.

NOKES V KENT.

Onlatio IH visional Court. Clute, Sutherland, and Kelly. JJ.
Xove tuber H, 1012.

New trial (§ I—4)—Terms.|—Appeal by the defendants 
from the judgment of Boyd, ('., on the 2nd October, 1912. The 
judgment of the Court was delivered by Clute, J., who stated 
that, in their opinion, the learned Chancellor, who tried the case, 
was right in his refusal to put off the trial upon the material 
then before him ; but that it would In* in the interests of justice, 
under all the circumstances, that a new trial should be granted, 
upon condition that the defendants pay the costs of the former 
trial and of this appeal within thirty days and pay $3,000 
into Court to the credit of this cause, or give security therefor 
to the satisfaction of the Registrar within 30 days; otherwise 
this appeal should be dismissed with costs. H. II. Dewart, K.C., 
for the defendants. Shirley Denison. K.C., and II. W. A. Fos­
ter, for the plaintiff.

ONT.

H.C.J.
1912

Decisions.
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MUNN v. KEYES.

Ontario High Court. Trial before Britton, J. November 6, 1012.

Gift (§ I—C) — Chequt Signai in Wank bg Deceased 
— Alleged (lift Trust for Creditors.]—Action by the 
plaintiff, as administrator of the estate of his late brother 
Charles William Munn, to recover $530.95, amount put to the 
credit of the defendants in the Bowmanville branch of the Bank 
of Montreal on the 5th October, 1911, which was asserted by the 
plaintiff to be the property of his deceased brother. The money 
was prior to that date placed to the joint credit of the plaintiff 
and the deceased, but could be drawn by either party, and it 
was arranged that the deceased, who was in very poor health, 
was to be cared for by his sister, the defendant Mrs. Keyes, for 
which she was to be paid $1 per day. Evidence was given to 
the effect that the deceased became desirous that the money 
should be transferred to Mrs. Keyes on the ground that she had 
been looking after him and had a great deal of trouble with him, 
and the defendant Ilillyer was called in to advise as to the man­
ner in which this was to be done. The defendants state that the 
intention of the deceased was that the money was to pay debts, 
and after they were paid the balance of the money was to go to 
Mrs. Keyes. It appeared, however, that the deceased signed a 
cheque in blank, apparently because he did not know the exact 
amount to his credit, and told Ilillyer to take it to the bank, get 
the amount filled in, and place the money to the credit of him­
self and Mrs. Keyes. The bank manager subsequently, at Ilill­
yer’s request, filled in the date, 3rd October, 1911, made the 
cheque payable to the defendants or hearer, filled in the proper 
amount, adding interest, and a new account was opened in the 
names of the defendants, starting with the credit of $530.95 as of 
the date 5th October, 1911. Charles Munn died on the 8th Oc­
tober, 1911. The learned Judge, after stating the facts, came to 
the conclusion, upon the evidence, that a gift to the defendant 
Mrs. Keyes had not been established, either inter vivos or mortis 
causa. He further stated that he had some difficulty in coining 
to a conclusion as to whether or uut an irrevocable trust had been 
created in favour of the creditors of the deceased, and of the 
surplus, if any, in favour of Mrs. Keyes. Ilis opinion was, how­
ever, that “what the deceased desired to do was not to part with 
the control of his money absolutely during his life, but to get it 
in the hands of the defendants for safe keeping. In the event of 
his wanting any of the money during his life, he was to have it. 
In the event of his death, he desired that his funeral expenses 
and his debts lie paid out of this money, and that his sister 
should get the balance, if any. This arrangement was testa­
mentary in its character. The deceased thought it could Is* 
done, without the necessity of a will. This case cannot be put
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higher . . . than the ease of where a donor delivers property 
to a third person for the donee. The money was delivered 
to a third person—if to Dr. Ilillyer, to him as trustee—if to 
both defendants, to them ns trustees—for the payment of the 
donor’s debts. Until the authority of Dr. Ilillyer was exercised, 
he was the agent or trustee of the donor—and until the author­
ity was exercised the donor could revoke it ; and, not being ex­
ercised before the death of the donor, it was revoked by such 
death. Declaration that the money on deposit in the Bank of 
Montreal at Bowmanvillc to the credit of the defendants is the 
property of the estate of the late Charles W. Munn. Judgment 
for the plaintiff for $5:10.95 with interest at rate allowed by the 
Bank of Montreal on deposits at Bowmanvillc. from the 5th 
October, 1911. It was directed, however, that upon all the facts, 
and as the defendants had acted in good faith, although mis­
taken as to their rights, the judgment should be without costs. 
The judgment to be without prejudice to any claim the defend­
ants or either of them may have against the estate of the late 
( harles W. Munn. F. L. Webb, for the plaintiff. 1). B. Simp­
son, K.C.. for the defendant Keyes. E. V. McLean, for the de­
fendant Ilillyer.

Re HEITNER AND MANUFACTURERS LIFE INSURANCE CO.

Ontario High Court. Cartwright, M.C. Xoremher <1, 1912.

Insurance (§IVB—170)—Change of lUntfkiary to Cay 
Insurance Momys into Vout7 Principh on which such Or tiers 
Mailc.]—Application by the company for leave to pay into 
Court $1,000, amount of a policy on the life of David Ilcitner, 
deceased. The policy was made through the Winnipeg agency. 
It was payable to his wife, Iiobie Ileitner, when issued, less than 
three years ago, but on the 7th February, 1912, the assured re­
voked this designation in favour of the Orthodox Jewish Home 
for the Aged at Chicago. Both of these parties claimed the pro­
ceeds. The Master, after referring to the Manitoba statutes on 
which the parties relied, expressed the opinion that any consid­
eration of these questions is at present unnecessary, as the facts 
of this ease do not seem distinguishable from those in He Con­
federation Life Association and Cordingley, 19 l\H. 89. where 
an order was made such as is asked for here. lie referred to the 
judgment of Osler. J.A.. at p. 91 et seq.. as containing a full 
discussion of the principle on which such orders are made, 
and of the effects of the same on the company and the respective 
claimants. The order to go ns asked, with costs to the company 
fixed at $30 unless a taxation is preferred. M. R. Gooderhain, 
for the applicants.

ONT.

H. C.J.
1912

Decisions.
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COLONIAL INVESTMENT AND LOAN CO v. McKINLEY.

Ontario llifih Court. Riddell, J. April 2, 1012.

Appeal ( § V11 L 4—510)—He view of findings of Master— 
Mortgage action—Monthly rests — Hefrrence hack.]—Appeal 
by the plaintiffs from the report of James S. Cartwright, K.C., 
an Official Refen*e, in a mortgage action. The plaintiffs asked 
for an order setting aside or varying the report and directing 
a reference hack to the Referee.

A. McLean Macdonell, K.C., for the plaintiffs.
If. C. Macdonald, for the defendants.

Riddell. J. :—A mortgage for $G0() and interest, made in 
November, 18%, by the female defendant (the husband join­
ing in the covenant) to the assignors of the plaintiff’s, contained 
the following provisions :—

“Provided this mortgage to lie void on payment of #600 
. . . with interest at the rate of 10 per cent, per annum, 

as well after as liefore the maturity hereof, as follows :—
“The said principal sum to be paid on the 1st day of Sep­

tember, 1909, and interest thereon at the rate aforesaid to he 
paid monthly on the first day in each and every month, as well 
after as before the maturity hereof, until the said sum and in­
terest as aforesaid shall have been fully paid and satisfied ; the 
first of such payments of interest to become due and payable 
on the 1st day of December, 1896, and also at the rate afore­
said as well after as before maturity, upon all arrears of inter­
est, from the date at which the same shall become due and 
payable, and taxes and performance of statute labour.

“And it is expressly understood and agreed by and between 
the said mortgagor and the said association, that, if the mon 
gagor pay or cause to be paid unto the association the sums 
following, that is to say, a monthly subscription of 30 cents in 
respect of each of the said shares as redemption money under 
the rules and by-laws of the association, together with the sum 
of 40 cents per month in respect of each of the said shares,being 
the amount of premium agreed to be paid by the mortgagor to 
the association for receiving the said amount in advance prior 
to the same being realised, together with interest at the rate of 
6 per cent, per annum on the entire principal sum of $600, pay­
able monthly as from the date of these presents until the 1st 
day of September, 1909, and thereafter until the full amount of 
such principal sum shall be fully paid and satisfied, that the 
same shall lie accepted in full payment of the principal and 
interest above reserved, the said monthly subscription, premium, 
and interest to he payable on the first day in each and every 
month during the continuance hereof ; and it is also expressly 
agreed and understood that, in case default shall be made in
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the payment of any sum or sums to become due as redemption 
money, premium, or interest, amounting in all to the sum of 
$7.20 per month, at any of the times hereinbefore appointed for 
the payment thereof, the mortgagor shall pay to the association 
the sum of (>0 cents as a fine or interest upon arrears of interest 
or principal, or both, for each month during which such interest 
or principal or any portion thereof shall remain due and un­
paid, as well after as before the maturity hen >f, until the whole 
amount due for interest or principal as aforesaid shall have been 
fully paid and satisfied, and also will observe and perform the 
rules and by-laws for the time being of the association in respect 
of the said shares.”

It seems to me perfectly clear that the latter provision in 
ease of the mortgagor can be appealed to only if the mortgagor 
performs the conditions named, that is, makes the payments set 
out. It was a privilege given to the mortgagor, of which she 
might take advantage by making such payments, and only upon 
these terms. If she omitted to make the payments, the clause 
did not apply at all, but the first-mentioned terms were in 
force.

These payments were not made. The mortgage was in 
arrear; and the plaintiffs, in 1002, brought their action for fore­
closure ; judgment was obtained in May, 1004; the plaintiffs 
took possession in 1004, and agreed to lease to one M. A. John­
son, and made an agreement to sell to her if the mortgage was 
not redeemed. She made certain payments which were credited 
upon the mortgage account, and. in December, 1005, assigned 
all her interest to one Findlay ; Findlay desired to get his deed, 
and the plaintiffs applied for a final order of foreclosure. As 
they had been in possession, a new account had to be taken, 
which was done, and $773.70 was ordered to be paid into the 
hank on or before February. 1000. This was done; but the 
plaint ill's refused to take the money, as Johnson and Findlay 
had made very large improvements, for which they claimed— 
and for which nothing had been allowed in taking the accounts. 
Then plaintiffs obtained an order, on the 4th November, 1000, 
setting aside former proceedings, and referring it to Mr. Cart­
wright to make all necessary inquiries and for redemption and 
foreclosure.

The defendant, in January, 1011, procured a release of 
Findlay’s claim.

The Referee, in taking the accounts, has done so with 
monthly rests, influenced, it would seem, somewhat if not 
largely, by the opinion expressed in Hunier on Foreclosure, p. 
HO. and a rather rhetorical obiter in Archbold v. Huddiny and 
Loan Association (1888), 15 O.K. 237, at p. 250.

Neither of these, 1 think, is of any assistance. Mr. Hunter 
is speaking of a mortgage in which “the principal is received
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hack on n sort of sinking fund plan”—in such cases, he thinks 
‘‘the mortgagee cannot well deny that he has agreed to take his 
principal by driblets, and therefore is outside the rule against 
rests. * ’

What may he the correct method in the case of such a mort 
gage, 1 do not think it necessary to determine (although I am 
not to he taken as assenting to the text-writer’s opinion)—here 
there is a specific provision for repayment, the principal sum 
on the 1st September, 1009, and interest meantime monthly 
at 10 per cent. The mortgagees indeed agree that, if the 
mortgagor pay certain sums monthly, these payments will he 
received in lieu of the payment provided for—a privilege tin- 
mortgagor may or may not take advantage of. The mortgagor 
did not take advantage of this privilege by performing the con 
ditions.

Nor is the dictum of Armour, C.J., in point. ‘‘Thou shall 
love thy neighbour as thyself” is not a rule of law or one 
enforceable by the Courts—any more than is its congener, ‘‘If 
any man will sue thee at the law and take away thy coat let 
him have thy elokc also.” or ‘‘Give to him that asketh thee, ami 
from him that would borrow of thee turn not thou away." 
The rule of law is, ‘‘a bargain is a bargain;” and the Courts do 
not and cannot make new bargains for litigants in lieu of tbos 
they make for themselves.

I think the matter must be referred back to the Referee with 
a direction to take the accounts in the usual manner; and tin- 
plaintiffs must have their costs, which they may, if so advised, 
add to their claim.

The other matters argued before me depend, I think, upon 
the determination of the question upon which I have given i 
decision—if not, they will be left open to be disposed of after 
the Referee shall have made his report—or, if the parties prefer. 
I may l>e spoken to.

Reference back.

Re MATON and CLAVIR.

Ontario High Cuui t, Riddell, ./. .Xovcmhcr 0, 1012.

Encroachment (§1—f>)—Buildings — Vendor and Vur 
chaser.]—Motion by the vendor for an order declaring that lie 
can make a good title to the land in question.

A. MacGregor, for the vendor.
.1. II. Cooke, for the purchaser.

Riodki.l, J.:—In this matter l>eing an application under the 
Vendors and Purchasers Act (1910), l" Edw. VII eh. 88 
Mmnbery owned a certain lot No. 88 on the north side of St.
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Clair Avenue*. 11«* made a contract with a linn of builder#. Rob­
inson & Burgess, to build a store on tin* eastern part of this lot. 
lie told this firm to be very careful to keep within the eastern 
limit of the lot but that he was not particular about the west 
line as he owned the whole lot any way. The miilding was to be 
25 feet wide. A mechanics’ lien action was brought against him 
by the builders and this was settled, according to the official 
stenographer’s note, as follows:—

This ease is settled. Each party to pay their own costs. It 
is hereby agreed and this ease is hereby settled on the above 
terms, each party to pay their own costs ; plaintiff to take build­
ing off the defendant Membery’s hands and pay the defendant 
$70 a foot for depth of 120 feet for the land for the 25 feet 
frontage, giving a deposit of cash within 30 days from date 
and permitting defendant Meinbery to occupy the premises 
until the 1st of August, 1912, at $40 a month rent; defendant 
Memhery agreeing to vacate premises by 1st August, and all 
adjustments of taxes and rent to date from tin* date when the 
$70 per foot is paid ; and all adjustments also to be made as 
of that date; defendant Memhery to be free to take away the 
front platform and also sink in the front cellar when he moves.

“G. L. Crooks,”
Reporter.

The builders applying for a loan on the property, a survey 
was insisted upon and it turned out that the building occupied 
the easterly 25 ft. 0% inches of the lot. Memhery would not 
convey till he was paid $10 more and his solicitor $5 for the 
conveyance : he then, May, 1912, conveyed ‘‘the easterly three 
(piarters of an inch throughout from front to rear of the westerly 
twenty-five feet of lot number 88, etc., etc.” It was not at that 
time noticed that while the building did project only % of an 
inch on the west 25 ft. of the lot at the front, it ran further west 
at the rear.

The conveyances then to the applicants cover (1) the east 
25 feet and (2) a strip of •vjof an inch to the west of this, in all 
the easterly 25 ft. ()•'«', inches of the lot: and the building is 
known as No. 1224 llloor West.

In October, 1912, the grantees made a contract with Clavir 
to sell him “the premises situate on the north side of St. (’lair 
Avenue . . . known as at reet number 1224 Bloor West hav­
ing a frontage of (“about” is scored out here) 25 feet . . .”

Clavir finds that the rear of the building projects 2% inches 
on the west 25 feet : his solicitor delivered requisitions on title 
which he does not consider fully and satisfactorily answered : 
and this ion is made accordingly. [Reference to certain
matters which are considered immaterial, or have been cleared 
up, and to the following requisition] :

ONT.
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(i. “Grant of Membery of the easterly j of tm inch of tin 
westerly 25 ft. : we will also require grant from him of tin
easterly inches of the said westerly 25 feet as tin* surve
shews the rear of the g to be encroaching to that ex
tent . . . .”

The legal estate in this 21 « inches, or so much of it as is not 
covered bv the $10 deed from Meinhery, is still in Membery: it i- 
sworn that his partner said that for $12.00 lie could get tin 
deed of this strip from Membery. Hut whether that is so or not. 
the vendors have not the title to it. It is argued that Members 
would be estopped from si M;,tg up title to it—it may be so I 
hope so—but that is not the great danger. A man who after 
agreeing to give up a building supposed to be 25 ft. frontage 
exacts $10 for % of an inch extra which the building real I \ 
measured : and then when it is found that the rear encroaches 
an inch or two more will not convey this trifling strip unless In 
is paid another sum of money, may reasonably be expected to 
take every advantage of his legal position. An “innocent pur 
chaser” could no doubt be found to buy the westerly 24 ft 
014 inches of the lot : he could rely upon the Registry Act and
might very well set up that the second deed of % of an inch 
misled him, for ordinary prudence would have called for a 
perfectly correct deed at that time. When people get down to a 
deed for % of an inch the strong presumption is that they an 
very accurate indeed. No doubt possession would be taken of 
the shop : but, as was long ago decided, possession is not in 
itself notice : Waters v. Shade (1851), 2 (Jr. 457; Bherboncau 
v. Jell's ( 18(>9), 15 (Jr. 574: even if the second grantee knows it. 
in some instances at least : Roe v. Braden (1877), 24 Or. 55! 1

At all events the “innocent purchaser” would take care not 
to know anything about the possession.

I do not think that the deeds an* sutlieient to convey all tin- 
land covered by the building, and that this requisition has not 
been ansxven*d.

While it is very seldom that litigation is advised by tin 
Court, this seems to be a case for an action against Membery to 
carry out his agreement for settlement.

I have not omitted to notice that, the contract calls for 25 
ft. frontage only : both parties agree that it was the building 
No. 1224 Bloor West and the land it covers, which are the sub 
ject-matter of the contract.

The parties have agn*ed that there shall be no costs.

99
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SMYTH v. HARRIS. ONT.
(Decision No. 3.) |i~cTj

Ontario llii/li ('oint. Itiililrll. ./. Yuronbrc 4, 11112. 1912

CuMVKOMlSK AM) SKTTI.I MINT il 4 ) —(’unfit Hialinn /<#/ M) \io.
ivurt unit r in p< ntlititj #/<V/oa.|—Motion hy tin* plaintiffs for Decisions. 
an order in terms of a settlement made hy the parties. The de­
risions upon a motion and an appeal in the same ease are re­
ported, 4 O.W.N. Hi*.

11. E. Rose, K.(for the plaintilfs.
K. F. H. Johnston, K.C., for the defendants.
Riddkli,. J.j—In this ease the parties have come to a settle­

ment. The defendants agree to do certain things and to pay 
certain costs. If the acts are not done hy the 1st February, the 
plaintiffs may “give notice of an application to” myself “to 
fix a day for trial.” “Headings to lie considered as now closed, 
and no steps except taxation of costs to he taken in action from 
execution of this consent until service of notice of application 
. . . to proceed.” “ (5) Application to Ik* made hy the parties 
to” myself “for an order confirming this settlement.”

The parties now attend ; and tin* plaintiffs submit a formal 
order, as of the Court, directing the defendants to do the acts, 
etc., which they agreed to do; the defendants say: “That is not 
the bargain ; non liar in fanlern veni.” And I think they arc 
right.

So far as I am concerned, all I am to do under tin* agree­
ment is to make an order confirming the settlement, which I do.
The parties have not agreed that 1 am to determine what the 
settlement means. Very experienced counsel have drawn up the 
settlement ; they, no doubt, know what it means; at all events, 
they have not agreed that I shall tell them.

Then there is no provision (as is most usual) that an order of 
the Court is to be made to carry the settlement into effect. The 
parties are of full age; presumably they knew what they wanted, 
and told their counsel what it was; and presumably counsel in­
serted in the agreement what they intended. It seems from the 
document itself that the parties were content to rely each upon 
the promise of the other, not accompanied by an order of the 
Court to implement the promise. No steps are to be taken in the 
action from execution of the consent, it is said—that also shews 
that no order of the Court was in contemplation.

If it be necessary, a direction will lie made to the Taxing 
Officer to tax the costs—but nothing else further than “an order 
confirming this settlement.”

No costs.
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COWIR v. COWIE.
Ontario lliyh Court, Riddell, J Xovember 4, 1912.

Divorce and separation (§ V C—59a)—Alimony action—En 
forcement of decree.]—Motion by the plaintiff in an alimony a< 
tion, after judgment in her favour (1 O.W.N. 635), for an order 
for possession of the defendant's land.

J. W. McCullough, for the plaintiff.
The defendant, in person.

Riddell, J. :—In this ease, judgment was finally given for the 
plaintiff by the Court of Appeal for alimony. She registered her 
judgment, hut the defendant did not pay. On the 24th June, 
1912, an application was made before me for an order that the 
lands of the defendant be sold to pay the alimony: he then 
appeared in person and stated that he could not pay the amount 
He claimed also that the judgment had been obtained by per 
jury. I could not entertain this last plea: on the first and tli 
representation of the plaintiff, I, following the case of Abbott \ 
Abbott (1912), 1 D.L.R. 697, 3 O.W.N. 683, made an order 
“for sale of the north half of lot No. 27 in the 7th concession of 
Pickering ... or a competent part thereof ... for the 
satisfaction of the arrears of alimony . . . with the appro­
bation of the Master in Ordinary. . . .”

The Master settled the advertisement ; hut the defendant 
attended the sale, and stated that he never had a title to tin 
said lands, and title could not be given, etc., etc. The auctioneer 
did not succeed in getting any reasonable bids—and the land 
was not sold. After the abortive sale, two prospective buyers 
came to the solicitor conducting the sale and said that they 
wished to buy, but that, under the circumstances, they wen- 
afraid of trouble in getting or retaining possession ; if tin- 
defendant were dispossessed, they were prepared to offer a rea­
sonable sum for the land, but would not buy while he was in 
possession. The solicitor swears that, in his opinion, it is very 
improbable that a fair price can be realised for the land so long 
as the defendant is allowed to retain possession.

The plaintiff now asks for an order “directing the defendant 
to deliver up possession of the land to the plaintiff or to whom 
she may appoint,” and for an order directing him to vacate 
possession. The defendant attended in person on the return of 
the motion, and again urged that the judgment had been ob­
tained by perjury.

I asked for authority for an order such as is asked for, but 
none has been furnished, and it is said by the plaintiff’s counsel 
that none can be found.

The arm of the law will probably be found long enough to 
meet such a case as this by extreme measures, if necessary. At
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present, however, I do not think the order asked for should be 
made. I shall make an order that the land he again offered for 
sale and that the plaintiff he at liberty to hid; the amount of 
past due alimony and costs to he allowed as part payment; the 
remainder to b) paid into Court payable out to her accord­
ing as the alimony becomes payable, etc.

The plaintiff is to be at liberty also to serve a notice of motion 
for an order to commit the defendant for contempt, in ease of 
any further interference with the sale. The defendant must be 
made to understand that no interference with a sale under direc­
tion of the Court will be tolerated. 11 is ignorance thus far may 
excuse him, but his misconduct must cease.

Costs of this application to be considered in all respects costs 
in the alimony proceedings.

ONT.

If.C.J.
1918

RICKART v. BRITTON.
(Decision No. 2.)

(hilario IIiyh Com I, Itiiltlrll, ./. Xotrmbcr 0. 1012.

Stay of proceedings (§ I—13)—Non-payment of Costs of 
Previous Actions.]—Motion by the defendants for an order 
staying the action until the costs of two former actions have boon 
paid by the plaintiffs.

C. G. Jarvis, for the defendants.
J. G. O’Donoghue, for the plaintiffs.

Riddell, J. :—Rickert, President of the United Garment 
Workers of America, Larger their Secretary, Waxmen their 
Treasurer, certain other persons their “Trustees,” certain others 
members of their executive hoard, on behalf of themselves and all 
other members of the United Garment Workers of America, sued 
W. A. Britton & Co. of London, Ontario, for an injunction re­
straining them from using the plaintiffs’ trade mark and for 
damages, etc.

The plaintiffs all resided outside Ontario; and the defend­
ants took out a praecipe order for security for costs; the plain­
tiffs moved to discharge this order; on the return of the motion 
they were allowed to add as a plaintiff one Carroll an organizer 
of the society who lived in London, Ont., as do several of its 
members. It then being urged that Carroll had no property in 
Ontario, it was urged hv the defendants that the order should 
stand. The Master in Chambers however set it aside: 3 O.W.X. 
1008, April 11th, 1912.

The plaintiffs moving for an interim injunction examined 
one Burgess as a witness on the motion: he declined to answer 
certain questions and the plaintiffs moved for an order against 
him. This motion was dismissed by Mr. Justice Middleton with
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costs payable to tin* defendants and to Burgess forthwith after 
taxation: 5 O.NV.N. 1272. These costa were taxed at $76.4(> 
Execution was issued hut the sheriff cannot find goods of Car- 
roll, the rest of the plaint ill’s are out of the country.

Thereupon the defendants moved substantially for an order 
for security for costs the Master in ( 'handlers refused “without 
prejudice to a substantive application to the Court as in Stewart 
V. Sullivan,“ Il IMt. 529: see :i D.L.R. 890. 5 OWN 
1 •"* 12. This was dune 22nd. dune 26th the motion for 
an interim injunction came on J>cfore Kelly, d., ami lie 
dismissed it the next day with costs. These costs were 
taxed at $161.25. September titli a formal demand was 
made on the solicitors for the plaint ill's for this sum 
accompanied by a copy of the taxing officer’s certificate 
The solicitors replied Sept. 10th: “We have received the taxing 
officer’s certificate and regret to report that at the present 
moment, we haven’t <piite sufficient funds in hand to pay tie 
amount mentioned in the same.” This, counsel for the plain 
tills (one of the solicitors) admits, as indeed would lie fairly 
clear without an admission, was sarcasm they did not intend to 
pay the costs or any part of the same. The letter was, and was 
intended to he a humorous way of saving “we do not intend to 
pay you ; get the money if you can.”

Thereupon registered letters were sent to the plaintiffs, or 
at least some of them, demanding payment of these costs but 
no answer has been received.

Carroll is clearly execution proof ; it is not denied that the 
plaintiff organization is in receipt of large sums of nioue\ 
Probably Carroll can’t pay without the help of the organization 

and the organization refuse to pay. I have no doubt, that if 
Carroll desired the help of the organization lie would get it with 
out trouble.

A motion is now made for an order staying the action until 
these costs are paid.

In the ease of In re Wickham (1887), .'15 Cli.I). 272, it was 
pointed out that the mere non-payment of costs ordered placed 
a litigant in contempt and there was jurisdiction in the Courts 
to stay all proceedings in the action until these costs were paid 
It was said, however, that in the case of mere non-payment of 
costs an order would not or might not Is* made, hut “where tin- 
party is acting vexatiously in withholding the costs of an inter 
locutory order” such an order would or might la- made. Then 
the costs which should have lieen paid were the costs of all apph 
cation for a receiver—and I cannot find any circumstance of 
vexatious refusal, except the refusal itself.

A sulwe«|uent case of (Iraham v. Sutton, 118971 2 C'h. 567, in 
the Court <>f Appeal, perhaps made the principle more clear
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liOpes, L.J., puls it thus : p. .'hiil “If the application rested solely 
on the ground of non-payment of costs, or on iion-pnyincnt 
coupled with im inability to pnv. it could not succeed. . . .If
the action is vexatious, or if the phiintitV in the course of it 
acts vexatiously towards the defendant, the Court has jurisdic­
tion to stay proceedings till the costs which the plaintiff has 
been ordered to pay are paid. Whether the jurisdiction ought 
to he exercised depends oil tin- « irciliustuiiees of each case."

In our own Courts the Common Law rule seems to have been 
adopted, hut the result is much the same as in Knud a ml.

Stewart v. Sullivan 1**11'. 11 I Ml. ,r»2!l; Wright v. Wright 
(1H87), 12 l\R. 42. may he looked at. What is decided is that 
“while non-payment of interlocutory costs was not a ground 
for staying proceedings, yet if it appeared equitable to stay pro­
ceedings until they arc paid, the Court in the exercise of its
inherent discretion might dii.... a stay:" hemlnote to Stewart v.
Sullivan, siiftm.

I think that the test expressed by Lopes. L.J., is a fair one 
(while of course there may Ik* other eases). Mere non payment 
is not enough even if accompanied by inability to pay I should 
hesitate hmg before staying an action upon the ground of a 
plaintiffs impeciiniosity. Mut if 1) the net ion i- vexatious or 
(2) if the plaintiff in the courte of it acts vexatiously towards 
the defendant, then an order may go. and in most, if not all 
eases should go.

I cannot here hold that the action in itself is vexatious but 
the other alternative remains to be considered. Did the plain­
tiffs in the course of the action act vexatiously toward the de 
fendants? It is impossible to read the judgment of Mr. Justice 
Middleton as reported in 4 D.L.II. 'hill. .1 O.W.N. 1272. without 
seeing that that learned Judge thought that the proceedings for 
an interim injunction were vexatious “the Canadian Cnion 
have registered a label under the Statut.. and this alone would 
indicate that there is such an issue to be tried as to render it un- 
rcasonatdc to suppose that an\ interim injunction will In* 
granted. Itesides this, a very serious legal question arises at 
the threshold of the plaintiffs'

The learned Judge goes on to point out other difficulties : “a 
novel and difficult legal question ought not to be dealt with upon 
a motion for an interim injunction." p. 1271

I entirely concur with my learned brother in his views: and 
my brother Kelly, when all the material was before him. dis­
missed the motion for an interim receiver. I think the motion 
for an interim receiver from the beginning, and especially when 
persisted in after the views of Mr. Justice Middleton, was vexa­
tious.

li.C.;
1012
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As regards the other costs, that is the costs of the motion to 
commit, the plaintiffs could not have supposed that the investi­
gation they were desiring to make (as mentioned in 3 O.W.N. 
at p. 1273) would be permitted if objected to. The proceedings 
to commit the witness for contempt were also vexatious in my 
view.

The defendants in my opinion have brought themselves 
within the rule, even if we disregard the letter of the plaintiffs' 
solicitor.

The order will go as asked ; costs to the defendants only in 
the cause.

CARTWRIGHT v WHARTON.
(Decision No. 3.)

Ontario High Couit, .1/iddlrton, J. Sovrinbrr 2. 1912.

Copyright (§ I—8)—Infringement — Breach of Injunction 
Restraining'—Contempt of Court.]—Motion by the plaintiff for 
an order committing the defendant for contempt in infringing 
the injunction granted by Tkktzel, J., at the trial : Cartwright 
v. Wharton, 1 D.L.R. 392, 3 O.W.N. 499, 25 O.L.R. 357. This in­
junction restrained the defendant from publication in his law 
list of any lists derived or copied from the plaintiff’s list or 
from the defendant’s own list published in 1911, which, ac­
cording to the finding of the learned trial Judge, was impro­
perly derived from the plaintiff’s list of 1910.

J. II. Moss, K.C., for the plaintiff.
D. T. Symons, K.C., for the defendant.

Middleton, J. :—The material in support of the motion is an 
affidavit by the plaintiff, who bases his belief that the defen­
dant’s edition of 1912 has been produced in violation of the 
terms of the injunction, upon the repetition in the 1912 edition 
of numerous misprints and errors said to exist in the 1911 edi­
tion. Fifty-four such errors or misprints are particularised.

At the time of the pronouncing of the judgment—the 4th 
January, 1912—the defendant had a 1912 edition well under 
way with his printers, Warwick Brothers and Rutter. This 
edition was in large measure derived from and based upon the 
1911 edition. When the judgment was pronounced, and the 
defendant learned of his failure in the action and of the fact 
that all further use of the 1911 edition was prohibited, he deter­
mined to compile anew the material necessary for the publica­
tion of a new edition. The injunction in no way prevented this, 
so long as thç compilation used in 1912 was based upon the re­
sult of original inquiry and work. He, accordingly, on the 
5th January—the day after the pronouncing of the judgment—
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telegraphed to his correspondents in each of the Provinces, other 
than Ontario, to have prepared a complete new list of barristers, 
also «Judges, court officials, etc., for the respective Provinces. 
He followed these telegrams by letters advising of the holding 
of the trial, which necessitated the preparation of new lists 
without reference to the plaintiff’s book or the defendant’s 
1911 edition. This correspondence is produced. The original 
lists furnished by the different correspondents are also pro­
duced ; and the majority of the errors or alleged errors said to 
be common to both editions, and upon which the plaintiff’s 
charge is now based, are found to exist in the material so fur­
nished.

I am satisfied, fruit the material produced, that the list pub­
lished in 1912 is substantially based upon the new material so 
obtained.

Upon the argument this was practically conceded by the 
plaintiff’s counsel ; but he still urges that on close scrutiny 
enough remains to indicate that some improper use must have 
been made of the prohibited material. This necessitates a some­
what careful scrutiny of the 54 cases alleged. Fortunately 
these admit of some classification.

In the first place, items 1, 2, 3, 4, 28, and 40 relate to the 
misspelling of the names of towns. The defendant contends, 
and I think rightly contends, tint this is not within the scope 
of the injunction granted. Secondly, items numbers 32, 33, 
34, 35, 3(i, 37, 38, 39, and 42 relate to numbers placed opposite 
the names of solicitors by way of reference to the Toronto 
agents. This, the defendant contends, is not within the scope 
of the injunction ; and I tlvnk he is right.

A large number of other objections relate to mistakes in tin* 
initials of solicitors, the omission of the title “K.C.” in a num­
ber of cases, and the fact that solicitors in partnership are 
reported as practising separately. The great majority of these 
alleged errors appear to exist in the original material derived 
from the sources I have indicated. This applies to items No. 5, 
6, 7, 8, 9, 10, 11, 13, 15, 17, 18, 22, 23, 25, 27, 29, 30, 
31, 41, 42, 43, 44, 45, 46, 47, 48, and 49.

In the preparation of the list, Mr. Wharton has had access 
afforded him to other lists which are probably the common 
source from which both lists have in some measure been derived : 
hence the existence of the common errors.

In reference to some individual names, further explanation 
has been given. In the case of objections Nos. 12 and 14, suffi­
cient original information was acquired to make the list accur­
ate; but the accurate information was changed to its erroneous 
form by the defendant, owing to his belief that correction was 
needed.

ONT.
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Number 19, the nninv of the •!imior Judge of the County 
Court of Elgin, is given ns “C. (). Ermatingor,” instead of “C 
0. /. Erinatinger.* The name of the learned County Court 
Judge is given in the same way in the Canada Law Journal 
Almanac, which is used by Mr. Wharton by the permission of 
its authors; and 1 may say that in years gone by I have per 
sonally addressed many letters to the learned Judge, and until 
now did not know of his third initial.

More difficult to «leal with is the cas<- of the name of “W. 'IV 
McMullen, Local Master, Woodstock”—No. 20. This in tin- 
interdicted list is spelled “McMullinand in the 1912 list 
appears in the same incorrect form. The explanation giv<m 
limps. The material sai«l to have been given to the printer was 
tin* official list published by the Inspecto.* of Legal Offices. This 
list was. no doubt, in Mr. Wharton’s possession. The name is 
there correctly spelled; and it is said that the error was that of 
the printer. After giving the matter tin best consideration I 
can, 1 do not think 1 could find against Mr. Wharton’s sworn 
statement, by reason merely of this one coincidence. I have tin- 
less hesitation in adopting this view because manifestly much 
labour was gom- to in order to obtain independent lists. Tin- 
inspector’s list of county officers for Ontario was in Mr. Wliav 
ton’s hands, and was in a convenient form for use. There would 
be a comph*te alisenee of motive.

The only otlu-r similar case is number 1G, that of “5. I). 
McLcllan” whose name appears as “McLennan.” Again tin- 
printer is blamed. The coincidence is at least singular; but, as 
accurate material was at hand, motive is again
wanting.

Number 21, Mr. Ross, whose name is errom-ously given as 
“A. W. Ross,” instead of “A. O.” I think tin- «-xplanation is 
satisfactory. The initial was erroneously given in a card, and 
was from this carried into the list.

Number 24, W. II. Warke, erroneously spt-lled “Wark,”tin- 
information was sought from Mr. Warke, and tin- original slip 
in his own handwriting is produml, and it is easy to s«-e how 
an error might occur.

Number 2G, “Cronyn & Bette & Coleridge”— the explanation 
giv«-n as to this is also satisfactory.

These, I think, cover all the cas«-s exci-pt the list of Quebec 
bailiffs. This list, it is admitted, was copi«*d from a list in tin- 
formi*r book. Mr. Wharton contends that this is not one of tin- 
interdicted lists, because bailiffs arc not <-ourt officials. Tin- 
only evidence before me upon the point is that of a Queliee ail 
vocate, who says that they are. I can quite readily accept tin- 
statement of the defendant as indicating his bona fide belief ; 
and I do not think that this matter is sufficiently serious to war 
rant any action on the part of the Court.

889240
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In the result, I do not think that any order should be made. 0NT 
The question of costs has given me more difficulty and anxiety h.CJ.
than the rest of the motion. 1 have come to the conclusion that 1912
the motion ought to la- regarded as having substantially failed; -----
and 1 think that I should give to the defendant three-fourths of umsiov* 
his costs.

Re COLLINS.

Ihilnrio High f inn t, l.alrhfonl, ./. Xornnhcr 2. 1012.

WlMx (§111 IS 14Ô -Conditional limitations I Indio tcith 
discretion—lit nth of beneficiary.]—Motion by three of the heirs 
at law of Agnes Collins, deceased, for an order, under Con. Rule 
9.38, determining a question arising upon the construction of the 
will.

W. M. Douglas, K.C., for the applicants.
G. B. Hurson, for the executor.
T. F. Battle, for the devisees and legatees under the will 

of Anthony Collins.

Latch ford, J. :—The testatrix devised al! Im property to 
her executor upon trust to convert the same into money, and 
out of the proceeds to pay to her daughter “$400 absolutely” 
and to a son “$400 absolutely.” ‘‘The balance,” the will pro­
ceeds, ‘‘is to lie paid to my husband Anthony Collins by my 
executor at such times and in such amounts as to my said exe­
cutor may seem necessary for the proper maintenance of my 
said husband.”

Anthony Collins died about two years after the testatrix. 
He had been paid certain small sums, which did n.it exhaust 
the residue. The applicants, who are three of the heirs at law 
of the testatrix, now ask for the construction of the will. The 
clause referring to the legacy to the husband of the testatrix 's 
the only one open to question.

1 think the husband was entitled, not to the whole balance 
or residue of the estate, but only to so much thereof as the exe­
cutor thought proper to pay him. The general word “balance” 
is controlled by the explicit direction which follows, limiting 
the sums to be paid from time to time to so much as to the said 
executor should seem necessary for the proper maintenance of 
the legatee. To the words of the learned Chancellor in
Re Rispiu, i! D.L.R. 044. -•’> O.L.R. *•:{:! (affirmed by the Court of 
Appeal, ib. 038) : “The whole benefit was contingent on the lions 
tide judgment and volition of ........ xeeutor.”

There will be a declaration that the undisposed of “balance” 
forms part of the residuary estate of the testatrix. Costs out of 
the estate—those of the executor as between solicitor and client.

8
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BAECHLER v. BAECHLER.

Ontario IHf/h Court, Sutlicrlantl, ,/. Xover»her 4, 1912.

Wills ( § 111 L—193)—Motion by Executors for Advia 
Deduction of Amount Due by Legatee to Testator—/’ending Ai 
lion.]—Motion hy the defendants, the executors of Xavier Baech- 
lcr the elder, deceased, under Con. Hide 938 and the TrustceAct, 
1 Geo. V. eh. 26, see. 75, by way of summary application to the 
Court, for an order authorising and permitting the applicants 
to deduct the sum of #754.56 from the amount of a legacy 
claimed by the plaintiff.

J. D. Montgomery, for the defendants.
C. Garrow, for the plaintiff.
J. K. Meredith, for the infants.

Sutherland, J. Xavier Baechler the elder, hy his last 
will, dated the 1st February, 1906, bequeathed to his son Xavier 
Baechler the younger the sum of #1,000. The latter died on 
the 27th September, 1906 ; and the plaintiff is his widow and 
the administratrix of his estate. The father died on the 12th 
March, 1907; and the defendants are the executors under his 
will, and letters probate have been duly issued out of the Sur­
rogate Court of the County of Hamilton, dated the 30th March, 
1907.

The plaintiff on the 18th September, 1912, by writ of sum­
mons, commenced an action for the amount of the said legacy, 
and in her statement of claim alleges that the defendants have 
refused to pay it in whole or in part.

The defendants plead that the estate of Xavier Baechler 
the younger was insolvent at the time of his death, and that, 
for the purpose of protecting it, Xavier Baechler the elder 
advanced moneys to the First National Exchange Bank of Port 
Huron, Michigan, and obtained an assignment of certain notes 
and a chattel mortgage. They further plead that they proved 
the claim of the father against the estate of the son before the 
Probate Court of the County of St. Clair in the State of Michi­
gan. that being the Court administering the estate of the son. 
and received a dividend out of the son’s estate which left a 
balance of #754.56 unpaid.

In their statement of defence they also plead that the said 
balance is now owing by the son’s estate with interest, and that 
they are entitled to apply the legacy in payment of the indebted­
ness of the son’s estate to that of the father. They also say that 
they have hern ready and willing to adjust the accounts between 
the two estates, but the plaintiff has refused to do this.

This action is coming on for trial at Goderich on the 11th 
inst.
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The defendants are moving under Con. Hide 938 and the 
Trustee Act, 1 Oeo. V. eh. 2G, see. 7."», by way of summary appli­
cation to the Court, for an order authorising and permitting 
them to deduct from the legacy the said sum of $754.56.

In answer to the motion an affidavit is filed by the plaintiff 
in which she slates that she has recently learned of facts which 
lead her to believe that there came into the hands of the father 
certain assets of the son which he did not account for, and that 
she will be able to prove that there is no such sum as $754.56 
owing by the estate of her husband to his father's estate.

I am not at all sure that a question of this kind can properly 
be determined on an application for advice in this way. See 
Re Rally, 25 O.L.R. 112; Re Turner, 5 D.L.R. 731, 3 O.W.N 
1438. Any disposition, however, which 1 would make of the 
motion would not necessarily put an end to the action.

The defendants in their statement of defence did not ex­
pressly say that they were willing to pay the balance of the 
legacy after giving credit for the debt. It is true that upon the 
motion they have now proposed to do this. The plaintiff is 
disputing that there is any such sum owing by the son’s estate 
to the father as is alleged by the defendants. Under these 
circumstances, I think the proper course for me to take is to 
enlarge this motion to be disposed of by the presiding Judge at 
the trial of the action. lie will also dispose of the costs inci­
dental thereto.

Re LITTLE STURGEON RIVER SLIDES CO and MACKIE ESTATE

Ontario High f’oiirf, liiililrll, in ('han.bri *. Xovcmbrr 0. 101:1.

Loot and logging (§ I—2)—Com p< usât ion for Driving—Sit­
ting Aside Arbitrator—Timber Slide Com pang's Act,]—Motion 
by the company for an order setting aside a notice served on 
them, on behalf of the Mackie Estate, of ti»e appointment of an 
arbitrator.

0. P. Shcpley, K.U., for the company.
R. McKay, K.C., for the estate of Thos. Mackie.

Riddell, J. :—In April, 1908, an agreement in writing was 
entered into, ostensibly between the Estate of Thos. Mackie and 
the Little Sturgeon River Slides Co. for the estate to do certain 
driving of timber over the works of the company; the company 
to pay for certain improvements to be made by the Estate “and 
in case of dispute the value thereof shall be settled by arbitration 
under the provisions of the Timber Slide Companies' Act." 
This agreement was signed by one II. T. Mackie purporting to

ONT.
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it cl Cor llic Maekie Estate, and *‘*J. Ü. Booth per Win. Anderson, 
for and on behalf of the Little Sturgeon Timber Slide Company 
Limited.”

.May 2nd, 1912. the Estate by their solicitor served notice of 
the of V. as their arbitrator, calling upon the com
puny to name another arbitrator.

The company repudiate the execution of the agreement, and 
say Anderson had no authority to sign it or to make any such 
agreement for the company. Booth denies all knowledge of it.

A motion is now made for an order setting aside and dis 
charging the notice appointing an arbitrator upon the grounds 
(1) that there is no statutory or other authority for the serv­
ing of the notice: (2) that the alleged agreement was not made 
by the company, ‘‘or at all events the same is bona tide in dis­
pute, and until the same has been admitted or duly « 
by process of law to be binding on the said company, the said 
notice and the proceedings contemplated by the said notice are 
premature and ' ” (whatever that may mean): (.1)
that the company never went into possession.

I asked how 1 had any jurisdiction in the r—and fl
Edxv. VII. eh. 35, see. 5 was referred to : “a submission unless 
a contrary intention is expressed . . . shall have the same
effect as if it had been made an order of Court.” But this 
applies to an actual submission, not to a document which max 
or may not be a * ission. If upon the application of the com 
pauy 1 were to act upon this section, the order would operate as 
an estoppel against their questioning the document as their sul» 
mission. This the company do not want—and I accordingly do 
not act upon this section.

The Timber Slides Act U.S.O. 1897, eh. 194, sees. 24-33 doe* 
not advance matters.

A very simple and plain method was suggested on the argu 
ment—an action brought by the company to set aside the alleged 
submission and for a declaration that it is not a submission by 
the company, with an injunction against the Estate proceeding 
with the proposed arbitration, would answer all ends—an 
interim injunction would no doubt lie granted.

If such an action be brought within lit days, costs of this 
motion will be costs in that action to the Estate only ; if no! the 
costs will be paid to the estate forthwith aftei taxation.

10
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SCARBOROUGH SECURITIES CO. v. LOCKE. ONT.

Ontario High Court. RuUlclt, ./. \ovcmbcr 4. 1912. H. C. J.
1912

Landlord and tenant (§ lit*—‘JO i Occupation by Tenant — 
After Expiry of Liasi Accept atm of Hint Estoppel.]—Action |)lî^.I(,,^e 
to recover possession of land.

D. L. McCarthy, K.C., for the plaintiffs.
L. P. Ileyd, K.C., for the defendant.

Riddell, J. :—The defendant became the tenant of the 
Toronto Park Company of certain premises, No. 2301 Queen
street cost, in the city of Toronto. There was no written lease, 
but it was agreed that he should be tenant at $200 per annum 
until the property should be sold. A further term, which he 
asserts, viz., that he was to have the first chance to purchase, I do 
not find established by the evidence which 1 accept. The 
Toronto Park Company were in low water, and went into liquida­
tion. A sole of the property of the company was made to the 
Scarborough Securities Company, the plaintiffs, and approved 
by the Court on the 11th February, 1011. The Scarborough 
Securities Company were acting simply as agents (and trustees) 
for the Toronto Railway Company in this purchase.

The sale was made effective by the order of the Court of the 
11th February, 1911 ; and 1 think the tenancy of Locke then 
censed, unless there was something done by the new owners of 
the property recognising a continuing tenancy. The defendant, 
on the 15th June, 1911, sent a cheque addressed to the Toronto 
Park Company (or successors) for $50, marked “Rent to Sep­
tember 15-11,” payable to the Toronto Park Company (or suc­
cessors) ; the Toronto Railway Company cashed this cheque, en­
dorsing it in their own name.

They were the real owners of the land, though nominally it 
was the property of the Scarlmrough Securities Company ; they 
could, therefore, estop themselves and their agents-trusteea, the 
Scarborough Securities Company ; and I think they have in fact 
recognised the defendant as a tenant. But, as there is nothing 
else alleged to bind them or their agents, I think the estoppel 
cannot be extended beyond the date up to which the rent was 
accepted, viz., 15th September, 1911.

The plaintiffs arc accordingly entitled to possession, their 
action not being brought till May, 1912.

Judgment will go for possession with costs. If mesne profits 
or damages he sought, 1 may be spoken to again. I do not 
think any case is made for compensation—the defendant knew 
what his tenancy waa.

67—6 D.L.S.
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MacKAY v. MacKAY.
Ontario High Court. Trial before Falcunbridge, C.J.K.H. .Vovernier !). V.iU.

Wills (§ III K—10fi)—Taxes Accruing Prior to Tes- 
tutor's Death—Counterclaim.]—Action by a beneficiary under a 
will for a direction that he is entitled to a conveyance of lands 
devised to him, free and clear of taxes and other rates which had 
accrued prior to the death of the testator, on which point the 
learned Chief Justice found against the plaintiff. He also 
found against the plaintiff as to the chattel mortgage and the 
overdraft set up in the defendants’ counterclaim, the general 
result being stated as follows : the plaintiff is declared to be 
entitled to have a conveyance of the lands devised to him by 
testator upon terms of paying to the executors the expenses 
which they have incurred in and about the sale of the lands, 
including the moneys actually paid to the treasurer, and their 
own expenses of attending upon the sale, and their solicitor and 
client’s costs incurred in connection therewith : and also the 
items of the defendants’ counterclaim, above referred to, viz. 
(a) Chattel mortgage for $315.71 and interest (b) amount of 
the overdraft $242.fi0, plus $1 f>.50 interest to the first of Nov 
ember, 1911, and subsequent interest; (c) the costs of this action 
and counterclaim. J. II. Rodd. for the plaintiff. W. E. (lundv. 
and R. L. Braekin, for the defendants.

CAMPBELL v. VERBAL; GIBSON v. VERRALS.

Ontario High Court. Itiddrll. ./., in Chamhern. \orrmbrr 0. 11112.

Stay of proceedings f § 11—25)—Prior Judgment agansl 
Company without Assets—Des Judicata—Estoppel — Aregh 
gencc.]—Motion by the defendant to stay these actions, which 
for the purposes of the motion may be treated as one, till a 
former judgment recovered against “Taxicab Verrais, Limited” 
for the same cause of action is got rid of in some way. Riddell, 
J., said that he did not think the motion could succeed. ‘‘The 
cause of action against the incorporated company no doubt 
“transivit in rem judieatambut that is all. Any cause of 
action against Verrai is still a “cause of action” only—it has 
not passed into a judgment. It was determined in the former 
action that the negligence of the chauffeur was the negligence 
of the company, and that judgment standing it operates as an 
estoppel as between the parties thereto (and their privies if 
any) but no further. The plaintiff could not as against the com 
pany say that the negligenee was the negligence of Verrai, but 
there is no reason why she should not as against Verrai." 
Motion dismissed with costs to the plaintiff in any event. T. X. 
Phelan, for the defendant. John Macdregor, for the plaintiff.
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NIEMINEN v DOME MINES. ONT.

Ontario Hiijh Court, Cartirritjht, M.C. Vorrmlcr ft, 1012. H. C. J. 
1012

Costs (§1—14)—Extrusion of Timt Insufficient Affidavit ----
—Con. Unies 1203, .">18, 524, 312.]—Motion to extend the time decuhoxm 
for giving security for costs in an action for damages for death 
of plaintiff’s son who was killed, as admitted, while working in 
defendants’ mine a little over a year ago. The statement of 
defence was delivered on 12th September. It sets up the usual 
defences—and also a release given on payment of 1,000 marks in 
gold to the plaintiff and his wife who reside in Finland—as 
stated on the writ. The action was begun on 7th June—for 
some reason no order for security for costs was issued until 17th 
September, the day on which issue was joined. The order for 
security was duly served on 18th September but was never com­
plied with. No steps were taken by the defendants to have the 
action dismissed under Von. Rule 1203—and on 2nd November, 
this motion was made to have the time for giving security ex­
tended for two months, stating that in support of the motion an 
affidavit would be read. It was not said that such affidavit had 
been filed and none was filed until the argument. It was argued 
by the defendants’ counsel that as no affidavit had been filed 
before service of the motion as required by Con. Rule 524 none 
could afterwards be received, and also that as the affidavit was 
made on information and belief, without stating the grounds of 
facts which admittedly were not within the knowledge of the 
deponent, the affidavit was insufficient and could not be received 
under Con. Rule 518. The Master in Chambers said that the 
necessity for a compliance with these rules had frequently been 
emphasised, referring to the headnote of the judgment in In re 
J. L. Young, 11900] 2 Ch. 753, which states that such an affi­
davit “is irregular, and therefore inadmissible as evidence 
whether on a interlocutory or a final application.” lie said, 
however, that following the principle of ('on. Rule 312, lie was 
unwilling to apply forthwith the rigour of the law. It seemed at 
least doubtful whether the plaintiff could really wish the action 
to proceed in view of the release above mentioned. If, however, 
a proper affidavit could he obtained from Mr. Findela. who is 
said in the affidavit filed to be “a Finnish interpreter in corre­
spondence with the plaintiff with respect to giving security for 
costs,” the motion might be renewed not later than 15th inst.; 
in default of which being done, the present motion would be dis­
missed with costs and the action itself dismissed with costs.
Payment of costs of this motion forthwith to be a term of any 
enlargement of the time for giving security. II. L. O’Rourke, 
for the plaintiff. II. E. Rose. K.C., for the defendants.
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QUEBEC BANK v. FREELAND.

Ontarut High Court, Cartwright, M.C. November 13, 1912.

Judgment (§ I F—45) — Promissory Note — Examination 
by Defendants of Plaintiff’s Officer—Disclosure of Facts En- 
titling to Defend—Object of Con. Pule 603—Costs.]—Action on 
a promissory note in which a motion for speedy judgment was 
made under Rule 603. For the purpose of resisting the motion 
Mr. Strickland, a local manager of the plaintiffs, was examined 
at great length ifnd it was practically conceded by counsel for 
the plaintiff that his examination disclosed such a state of facts 
as would entitle the defendants to have leave to defend. It was 
also admitted by counsel for both parties that the examination 
was such as would probably in any case have been necessary for 
the defendants to make for the purpose of discovery. The costs 
of this examination constituted the principal part of the costs of 
the motion for judgment. Mr. Holmested, sitting for the Master 
in Chambers, after stating the above facts, said : “The motion 
for judgment fails, and in disposing of the question of the costs 
I ought, I think, to arrive at a conclusion whether in the circum­
stances the motion was properly made. The object of Rule 603 is 
no doubt to furnish a summary remedy in simple cases, and to 
save thereby unnecessary costs ; but a resort to that Rule ought 
not to be had, where it is known to the plaintiff that there is a 
bona fide dispute as to his right to recover. In this case a letter 
from the defendants’ solicitors was read to me on the argument 
of the motion, of which, however, I do not find a copy among the 
papers, which very clearly intimated to the plaintiffs that the 
defendants disputed their right to recover on the note in ques­
tion, and giving also, as I remember, an intimation of the 
grounds of defence. This defence I will not say is established, 
but is at all events shewn not to be without some appearance of 
substance, owing to the apparent discrepancy between the plain­
tiffs’ books and the testimony of Mr. Strickland as to the time 
when the plaintiffs actually became the holders of the note in 
question. In these circumstances it does not appear to me that 
the plaintiffs were right in seeking to obtain judgment under 
Rule 603, and it would be wholly frustrating the object of that 
Rule to permit plaintiffs to litigate on a motion under that Rule 
a case which ought fairly and reasonably to be carried to trial 
in the usual way. I think, therefore, that the plaintiff should in 
any event pay to the defendants their costs of the motion, 
except the costs of the examination of Strickland, which arc to 
be treated as costs of discovery.” J. B. Jones, for the defendant 
Freeland. D. T. Symons, K.C., for the plaintiffs.
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FULLER v. BONIS.

Ontario High Court, Cartwright, M.C. November 13, 1912.

Pleading ( § I J—65)—Particulars — Acts Antecedent to 
Writ — Inability to Give Particulars — Municipal By-law 
— Con. Rule 552.]—Action for an injunction to restrain 
the defendants from so working their quarry as to be a nuisance 
to the plaintiff. The defendant moved for better particulars of 
the various specific wrongful acts mentioned in the statement of 
claim, and to confine the particulars already delivered to acts 
occurring antecedently to the issue of the writ, and to strike out 
paragraph 17, which alleges the provisions of a municipal by-law, 
and that part of 18 which claims that the defendants have acted 
in violation thereof. Judgment by Mr. IIolmested, sitting for 
the Master in Chambers: The plaintiff has delivered certain par­
ticulars prior to the motion, in answer to a demand of the de­
fendants’ solicitors; and the plaintiff has also been examined for 
discovery and questioned particularly as to the allegations con­
cerning which further particulars are now sought and has, on 
oath, stated his inability to give them. It is not suggested that 
there is any other source than the plaintiff’s own recollection 
from which more specific dates could be obtained, and I do not 
think on this application I should order him to do what he swears 
he is unable to do, at the penalty of striking out those allegations 
from the statement of claim. Neither do I think that the par­
ticulars of acts occurring since the issue of the writ, should be 
struck out, as they appear to constitute what is called in Rule 
552 “a continuing cause of action,” for which damages may be 
assessed in this action. With regard to the allegations as to the 
municipal by-law, I have come to the conclusion they ought not 
at this stage of the proceedings to be struck out. It is said that 
in determining whether the non-performance of a statutory duty 
which causes injury to an individual gives him a right of action 
depends on “the purview of the legislature in the particular 
statute and the language which they there employed Cowley v. 
Newmarket, [1892] 4 A.C. 352, and see Saunders v. Ilolborn Dis. 
Bd., [1895] 1 Q.B. 64, and Baron v. Portslade Dis. CL, [1900] 
2 Q.B. 588. The same considerations apply to by-laws which are 
made in pursuance of statutory powers. Whether this particular 
by-law gives the plaintiff a right of action I do not think can 
properly be determined by me on a motion of this kind. I do 
not think paragraph 17 is clearly irrelevant, on the contrary 
it appears to me to present a question proper for the decision of 
the Judge who may try the action. It may be remarked that 
the by-law does not appear to make something unlawful which 
before was lawful, but rather imposes a penalty for w'hat was 
already an unlawful act. As plaintiff’s counsel has pointed out, 
there is here no affidavit filed on the part of the defendants sug-
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gesting any difficulty in their pleading in the action for want of 
the particulars claimed, nor do I perceive any. The motion 
must, therefore, be refused with costs to the plaintiff in any 
event. E. C. Cattanach, for the defendant. S. S. Mills, for the 
plaintiff.

LAND OWNERS Limited v. BOLAND.
(Decision No. 1.)

Ontario II hi It Court. Riddell. J.. in Chamber*. November 8. 1912.

Reference (§ I—1)—Motion for Order to Take Accounts— 
Ont. CM. 645.]—Motion by the plaintiffs “for an order that the 
defendants account to the plaintiffs forthwith for all moneys re­
ceived by the defendants for the plaintiffs in connection with the 
sale of lots in Bay View Heights, Port McNicoll, subdivision.” 
It was explained on the motion that this meant an order under 
Con. Rule 645.

J. J. Gray, for the plaintiffs.
Grayson Smith, for the defendants.
Riddell, J. :—The Court of Appeal in England have said : 

“Under that Rule only those accounts can be directed which are 
necessarily involved in the relief sought by the writ of sum­
mons:” lu re Gylion, Allen v. Taylor (1885), 29 Ch. 1). 834, at p. 
837„ per Cotton, L.J.

The writ of summons is not brought before me; no affidavit is 
filed as to the manner in which the writ was endorsed. I told 
counsel definitely and specially that all papers must be put in 
which were relied upon—it must be taken then that the plain­
tiffs could not shew that the writ claimed any such relief as is 
now sought—de non apparentibus et non existentibus eadem est 
ratio—and I must take it that the writ was not so endorsed. We 
have not here, as in some cases, an admission on the part of the 
defendants which could help the plaintiffs over the difficulty.

The motion must be dismissed ; costs to the defendants in any 
event of the action.

As, notwithstanding what was said at the argument and 
what is said in Welsh v. Harrison (1912), 4 O.W.N. 139, at 140, 
as “to the necessity of filing all the papers which are to he 
used on motions—it is too much to expect the Court to act the 
solicitor’s clerk and hunt up the missing documents,” it may 
possibly be that the plaintiffs have in fact a writ endorsed as re­
quired, this dismissal will be without prejudice to any other 
application for an order such as is now sought or any other 
order.
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LAND OWNERS Limited V. BOLAND. ONT.
(Decision No. 2.) R~C~J

(hiIni to High Court, Nulherland, ./.. in Chambere. November 13, 1912. 1912

Dismissal and discontinuance (§ I—5)—Change of Solid- Memo.
tors—New Plaintiff.]—Motion by the plaintiffs for an order for •)KC,H,ON8- 
account. Sutherland, J., said that the plaintiff company, since 
the launching of the motion, having obtained an order changing 
solicitors, and having through their new solicitors filed and 
served a notice of discontinuance, the action is at an end and 
the motion must be dismissed. The defendants will be entitled 
to their costs, under the circumstances, as against the plaintiffs.
He did not think he could now, or should, if he had the power, 
in view of the facts so much in dispute, make an order as asked 
by Pickinan on his consent filed, joining him as a plaintiff, or 
substituting him as such in this action as brought on his own 
behalf or on behalf of himself and all other shareholders of the 
plaintiff company. J. J. Gray, for the motion. Grayson Smith, 
for the company. J. II. Spence, for the defendants.

Re SEGUIN AND VILLAGE OF HAWKESBURY.

Ontario High Court, Middleton. J. November 7. 1912.

Highways (§ III—113)—Diversion—Municipal By-law.]— 
Motion to quash by-law No. 179 of the Corporation of the 
Village of Ilawkesbury, closing up a part of St. David street.

A. Lemieux, K.C., for the applicant.
II. \V. Lawlor and A. J. Reid, for the corporation.

Middleton, J. :—Vnder the Railway Act, sec. 238 (see amend­
ment of 1909) the Board has authority to order that a highway 
may be permanently diverted. No authority is given to close a 
highway. In October, 1911, the Canadian Northern Railway Com­
pany, desiring to make some changes in its line through Ilawkes­
bury, made an application to the Board which involved the closing 
of St. David street. Some negotiation took place looking to the 
closing of the street at the intersection by the municipality and 
the sale of this portion to the railway. With this in view, notices 
were given which led up to the by-law in question.

When the matter came before the Board, an order was made, 
quite in conformity with the statute, by which St. David street 
was diverted at each side of the railway allowance so as to turn 
at right angles and so connect with Vnion street; the portion 
of the original road allowance crossing the railway allowance 
being closed and an embankment constructed thereon.

Owing to the greater facility given by these diversions to
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those driving upon St. David street and desiring to reach Main 
street, the change may be beneficial. Those who desire to make 
a continuous passage along St. David street are put to some in­
convenience, as they must go 178 feet from St. David street to 
Union street and after passing under the railway bridge must 
return the same distance.

With this T am in no way concerned, as the whole matter was 
entirely within the jurisdiction of the Board.

The municipal proceedings were initiated under some mis­
apprehension as to the true situation ; but there is no ground 
whatever for the suggestion that there was any abuse of the 
municipal power or anything other than an endeavour to come 
to some satisfactory arrangement with the railway.

The by-law was unnecessary, and was not acted on so far as 
any conveyance is concerned. It affords no answer to any claim 
the applicant might have. The order of the Board is a conclu­
sive and final answer to his claims. This motion is an entirely un­
necessary and useless piece of litigation, and I think I have dis­
cretion to refuse the order sought, even if there is some irregu­
larity in the proceedings.

I do not think the by-law should be regarded as a by-law 
under the section of the Municipal Act relating to the closing of 
streets, but rather as an expression of the municipality’s assent to 
the arrangement for the diversion of the street under the Rail­
way Act. So regarded, it is free from all objection.

The motion must be dismissed with costs.

LONG v. SMILEY.
Ontario High Court. Trial before Riddell. ./. November 4, 1912.

Brokers (§ I—3)—Stockbrokers — Stocks Held for lie-sale 
on Customer's Account.]—Three actions, two in a County Court, 
and one in the High Court, brought respectively by two sisters 
against a firm of brokers, to recover moneys intrusted to the 
defendants for invc tment in mining stocks.

The actions were (by consent) tried together before Riddell, 
J., without a jury.

A. J. Russell Snow, K.C., for the plaintiffs.
T. N. Phelan, for the defendants.

Riddell, J. :—Two sisters, Georgina and Kate Long, the 
former a nurse and the latter a saleswoman, lived together, 
except when the nurse was in employment. Hearing much of 
money made by speculating in mining stocks, they determined 
to try their luck. They knew McCausland, a member of the de­
fendants’ firm of brokers, and intrusted him and his firm with 
their business.
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Not being satisfied with the outcome, Kate brought an action 
in the County Court of the County of York against McCausland 
for $192.50, alleging that she had intrusted him with this sum 
for investment in mining stocks, and he had failed so to invest 
for her. She also brought an action in the same Court against 
the firm for two sums, $152.50 and .$132.50, on a like claim. 
Georgina brought an action in the High Court on a similar 
claim, but claiming four sums, $192.50, $466.50, $1)6.25, and 
$180.50: $935.75 in all.

The High Court case came on for trial before me at the non­
jury sitting at Toronto; at that trial it appeared that the trans­
actions referred to in the three actions were inextricably mixed 
together; and, accordingly, all parties agreed—most sensibly 
and properly—that I should try all the actions together. At 
the request and with the consent of all parties, I did so.

There .vas much confusion in the evidence of the plaintiffs, 
the two sisters, and it is impossible to place full reliance on their 
evidence. I do not think that they wilfully misstated what 
they thought they recalled as facts : but, intelligent as they prob­
ably are in their businesses of nurse and saleswoman, they seem 
not to have applied their minds much to any other phase of 
their dealing in mining stock than the anticipated profits. On 
one matter they so far disagree as that the one contends that a 
considerable sum of money handed her by her sister was in 
repayment of a debt, while the other contends that it was a loan 
(or a contribution to a joint enterprise).

From a consideration of all the evidence, I have come to the 
conclusion that when any stock was ordered to be bought, it 
was intended to be left in the hands of the brokers in a con­
venient form for immediate sale, and that both plaintiffs quite 
understood this and assented to it. Stocks which were paying 
dividends were, of course, to be transferred into the name of 
the purchaser, but not others. When dividend-paying stock was 
bought, it was so transferred ; and I shall pay no more attention 
to this. All the complaint is as regards the non-dividend paying 
stock—purely speculative stock.

When this kind of stock was bought for either plaintiff, a 
sufficient amount of scrip was placed, probably with other of 
the same mine, in an envelope; sufficient of the scrip was 
always held on hand to give every customer the amount held by 
him. When stock was bought, generally, if not always, in the 
books of the defendants, certificates of a particular number or 
particular numbers were entered with the name of a purchaser 
adjoining. This was mere book-keeping; the customer was not 
notified; and no attention was paid to keeping the particular 
certificate or certificates for the particular customer or any 
customer. When the time came, if it ever came, for the customer
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to get his stock, it would be by the merest chance that the par­
ticular certificate which had been entered near to his name in 
the books went out to him. It is admitted by the defendants 
that they did not keep any particular certificate for the plain­
tiffs, but sold those which had been first designated with their 
names in the books.

The plaintiffs contend that this dealing was a conversion ; 
but I do not think so. They quite understood that the stock had 
to be in such a shape as that it could be delivered on a sale at 
a moment’s notice ; they did not know that any particular certi­
ficate had been allotted to them ; they made no request for any 
particular certificate—and until something more was done than 
was done, I do not think that any particular certificate was 
theirs, even though they had paid out and out for some stock: 
Le Croy v. Kastman. 10 Mod. 499; Dos Passos, 2nd ed.. pp. 
255 et seq.

With some hesitation, I think I must hold, also, that the 
dealings of the two sisters were of such a character that trans­
ferring stock certificates to one of them, Kate, in such a form as 
that they could lie easily divided between the two sisters, was a 
sufficient compliance with the duty of the brokers. The trouble 
has arisen from the fact that stocks bought for them went down 
in price. The evidence of the plaintiffs, while I do not think 
it perjured, is not to be relied on at any point.

Taking now the several actions:—
(1) Kate Long v. McCausland, in the County Court, for 

$192.50. This sum went, with a sum of $192.50 contributed by 
Georgina, to buy 500 Otisse and 500 Gifford, which were de­
livered to Kate on the 1st September, 1911. This action must 
be dismissed.

(2) Kate Long v. Smiley & Co., in the County Court. The 
sum of $152.50 went for 500 Gifford, delivered to her in 
August, 1911. The sum of $132.50 went, with $466.50 of 
Georgina’s, to buy 1,000 Peterson Lake and 100 Temiskaming. 
The Temiskaming was delivered to Georgina and put in her 
name, as it was a producing and dividend-paying mine. The 
Peterson Lake was. with 200 ordered by Georgina in January, 
1909, in all 1,200, delivered to Kate on the 15th August, 1911. 
Kate cannot complain—and this action must also be dismissed.

(3) The High Court action, Georgina Long v. Smiley & Co. 
The first item, $192.50, was for her share of the 500 Otisse and 
500 Gifford delivered to Kate. The second, for the 1,000 Peter­
son Lake and 100 Temiskaming. The Temiskaming she got: 
the Peterson Lake was delivered to Kate for her. The third, 
$96.25, was for 500 Rochester : she says wholly her own specu­
lation ; Kate does not agree. On the whole, I think it was her 
own. The stock was delivered to Kate for her on the 15th Aug-
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ust, 1911. The fourth and last, $180.50, was for 200 Peterson 
Lake and 500 Rochester, which were delivered to Kate for her 
on the 15th August, 1911. All this stock was delivered as soon 
as it was really asked for; and I think the defendants are not 
liable. If they did make a mistake in looking upon Kate as an 
agent for her sister, the sister is not damnified.

I think all the actions must he dismissed; hut I shall, if so 
desired, make a declaration as to the ownership of the stock as 
between Georgina and Kate.

There will be no costs.
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BLAISDELL v RAYCROFT; RAYCROFT v. COOK
Ontario High Court. Trial before Itoj/d, C. Vo timber 7, 1012.

Wills ( § III O—145)—Devise to Executors to Sell—Ficti­
tious Sale at Undervalue—Attaching Forties, Joining in Convey­
ance—Undue Influence—Brcaeli of Trust—Onus—Discharge of 
Mortgage.]—These actions were tried together, and arose out of 
a will, by which the testator gave all his estate, real and personal 
to the defendants in the first action, his widow Jane Rayeroft 
and his daughter (by a former marriage) Florence Cook to sell 
and dispose of, and to apply the proceeds thus: To the wife 
$2,000, to the defendant Florence Cook $1,200, to the two plain­
tiffs (daughters) Ilattie and Laura $100 each, and also legacies 
of $100 each to George, Minnie and Alfred (his children), mak­
ing in all $3,700 of pecuniary legacies, and from and out of the 
residue a good comfortable house was to be purchased for the 
use of his wife during her life and after her death to become 
the property of Florence, at a cost not exceeding $1,800. Any 
estate left after the expenditure of the said $1,800 and after 
payment of debts and expenses was to be divided equally be­
tween his two daughters, the plaintiffs. The sale of the chattels 
realized no more than sufficient to pay debts, and the only other 
asset was the land in question (a farm) the value of which at 
the testator’s death was no more than $4,800. The land was 
put up for auction at a reserved bid of $5,000 and the highest 
bidder offered no more than $4,800. After various efforts to 
sell, Mrs. Falinger, another daughter offered to buy at $4,800 
and the transaction was carried out by a conveyance in which 
the two executors and the two residuary legatees joined. These 
legatees lived at Springfield, Massachusetts, and the deed was 
taken to them for execution by the co-executrix Mrs. Cook who 
told them no more money was coming from the estate and that 
upon payment of their legacies out of the proceeds of sale 
nothing more would be coming to them. This transaction was 
attacked by the legatees on the ground that the sale was really to
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Mrs. Raycroft, who subsequently became the owner of the pro­
perty, and that the putting forward of Mrs. Falinger was a 
mere subterfuge to disguise the real transaction. The learned 
Chancellor however found upon the evidence, as facts, that full 
value was obtained upon the sale of the land in question and that 
there was no scheme between the purchaser and the trustee for 
sale, w'hereby the latter should become the real owner, and that 
the beneficiary legatees who attack the transaction were parties 
to the conveyance to the purchaser, and on faith of their execu­
tion of that deed obtained the full amount of their specific lega­
cies out of the proceeds. The view was expressed that if the 
plaintiffs had lodged their complaint soon after the transaction, 
the circumstances might have provoked some suspicion and have 
justified some method of investigation, but after a lapse of four 
years and after the sale of the property for $10,000 by Mrs. 
Raycroft, suspicion is transferred to the motives of this litiga­
tion, as being an attempt to secure some share of the windfall 
arising from this sudden rise in value, which has taken place 
owing to the land being required for railway purposes. [Refer­
ence to Re Postlethwaite, 59 L.T.N.S. 59 which was reversed in 
60 L.T.N.S. 517 by the Lords Justices; and to Williams v. Scott, 
[ 19001 A.C. 499. the latter case being however distinguishable 
from this on the facts.] The action to be dismissed with costs 
with a declaration that the money realized from the late sale 
and now paid into Court is the property of the defendant Mrs. 
Raycroft.

Raycroft v. Cook was another contest between the co- 
executrices, which was ordered to be tried with Blaisdell v. Ray­
croft. The executrix Mrs. Cook joined hands with her sisters 
and sought to have the sale of the property treated as a nullity 
and to have the $10,000 which has been paid into Court as assets 
of the testator’s estate. In that event $1,800 of it would be set 
apart for the purchase of a house in which she would have an 
estate in remainder after the widow’s death, and the balance 
would he divisible between the two residuary legatees. In the 
Chancellor’s opinion the same reasons which apply against relief 
being given to the sisters are equally and even more forcible as 
to the co-executrix, as she was fully informed of what the trans­
action was, and was satisfied, and indeed actively intervened to 
procure the signatures of the two sisters. After the land came 
into the hands of Mrs. Raycroft she dealt with her in the appli­
cation of the proceeds of sale, whereby it was ascertained after 
all the accounts of the estate were taken that a balance of $679 
was pro tanto available towards the $1,800 to be provided for 
the purchase of a home for the widow. The widow having come 
into the possession of the farm it was arranged between the 
co-executors that as to this $679, the widow should have only a
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life estate with remainder to Mrs. Cook. To carry this out a mort­
gage for that sum was put upon the farm, which contained a pro­
vision for the cancelling of the security upon the deposit of a 
like sum of money in a bank at Prescott at any time the widow 
should desire. After the sale for $10,000 application was made 
to discharge the mortgage upon the deposit of a proper sum in 
the proper bank. This was refused by Mrs. Cook who then set 
up the larger contention which has failed. The learned Judge 
finds that the defendant was in the wrong: she should have 
relied upon the deposit in the bank as her security and have 
executed a discharge of the mortgage. The .judgment of the 
Court is to this effect with costs to the plaintiff. If the parties 
cannot otherwise agree, the $079 may be paid into Court pay­
able out according to the terms of the judgment. The counter­
claim of Mrs. Cook is dismissed with costs, setting up as it does 
the contention of the residuary legatees which fails in all points. 
This judgment may be without prejudice to the passing of 
accounts of the estate before the Surrogate Judge and the rais­
ing of any contention there surcharging or falsitying accounts 
as between the executors, the costs of which he will dispose of. 
(i. F. Shepley, K.C., for the plaintiffs in Blaisdell v. Raycroft. 
J. A. Hutcheson, K.C., for the defendant in that action, who was 
plaintiff in Raycroft v. Cook. T. D’A. McGee, for the defend­
ant, Mrs. Cook.

ROGERS V. NATIONAL PORTLAND CEMENT CO.

Ontario High Court. Riddell. ./., in Chambers. Xovembcr 9, 1912.

Discovery and inspection (§ IV—20)—Default—Failure to 
Justify—Con. Rule 454—Order for Plaintiff to Attend at Ilis 
Own Expense.]—Appeal by the plaintiff from the order of the 
Master in Chambers of Nov. 2, whereby he directed the 
plaintiff to attend for examination for discovery: ante 
217. Riddell, J., dismissed the appeal with costs to the defend­
ants in any event, stating that lie entirely agreed with the 
Master in Chambers, and had nothing to add to what he had 
said. F. R. MacKelcan for the plaintiff. Grayson Smith, for 
the defendants.

• MASON v. GOLDFIELDS.

Ontario High Court. Rubicll, ./. Xovembcr 9. 1912.

Mandamus (§IE—41)—To Compel Delivery of Shares.|— 
Motion by plaintiff for a mandamus to defendants to deliver 
certificates. Judgment that as the applicant has abandoned his 
right if any to costs, there will be no order as to costs, and the 
other objects of the motion having been achieved, there will be 
no order. G. A. Urquhart, for the plaintiff.

ONT.
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MOORE v, THRASHER.
Ontario High Court, Cartwright, M.C. November 9, 1912.

Costs (§ I—14)—Prior Action between Same Parties — 
Property in Controversy, only Pclicd on—Suggested Consolida­
tion,}—Motion by the plaintiff to set aside a præcipe order for 
security for costs issued under Con. Rule 1199, alleging that she 
has assets within this Province of a nature and amount to be 
ample security for the defendant’s costs. The only property re­
lied on by the plaintiff is an hotel in Amherst burgh, the owner­
ship of which is in controversy in this action. It was the pro­
perty of the mother of the plaintiff and her half-brother the de­
fendant, who commenced an action on 29th January, 1912, 
alleging that their mother had made a will in his favour of this 
property as she had promised to do, for good consideration, that 
afterwards she went to reside with Mrs. Moore, who induced her 
to convey the hotel to her. A previous action for the same relief, 
namely, to have the deed to Mrs. Moore set aside and for dis­
covery by her of the alleged will was begun by Thrasher on 14th 
March, 1910. This was not proceeded with as a settlement was 
being attempted, and the plaintiff allowed it to he dismissed for 
want of prosecution and at once began the pending action. This, 
too, was not pressed on, and statement of claim was only delivered 
»»n 26th October and statement of defence on 1st November. 
Meantime, on 23rd September the action of Moore v. Thrasher 
was begun for possession and mesne profits or rent. This pro­
ceeded much more rapidly so that statement of claim was de­
livered on October 18th, and on 22nd October the usual order for 
security was taken out. The Master in Chambers, after stating 
the facts as above, said that it did not appear why there are two 
actions, nor why the defendant did not oblige the plaintiff to pro­
ceed in due course with the action of Thrasher v. Moore, and then 
herself counterclaim in that action for the relief now claimed in 
Moore v. Thrasher, which she could probably have done without 
giving security.—See Odgers on Pleading, 5th ed., p. 241. Even 
now it would seem in the interests of both parties to have the 
actions consolidated, or to have one stayed until the final dis­
position of the other, as the issue in both is one and the same. 
In any case this motion cannot prevail, as the only property put 
forward by the plaintiff is the subject of the litigation : Walters 
v. Duggan, 33 C.L.J. 362. He further said that it did not 
appear why the action of Moore v. Thrasher was necessary, and 
it seemed that the proper order to make now would be to let the 
action of Thrasher v. Moore go to trial at Sandwich on 2nd 
December, ns the defendant can require to be done under the 
practice, and in the meantime let the other action be stayed, and 
let the costs abide the result of that action, the costs of the pre­
sent motion being in the cause, as the delay of the plaintiff in
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Thrasher v. Moore was perhaps some excuse for the present 
action. Defendant should have leave to counterclaim now in 
Thrasher v. Moore, if necessary, to have the whole matter dis­
posed of in that action formally. This can perhaps be done 
without her giving security. This, however, requires the consent 
of the parties. If this cannot he had then the present motion 
must he dismissed with costs to the defendant in the cause. P. 
Aylesworth. for the defendant. J. G. O’Donoghuc, for the 
plaintiff.

ONT.

H. C.J. 
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DICKIE v. CHICHIGIAN.

Ontai io Dirinional Court, Fnlronhi ithit. t'J.K.R. Ilritton, mut Clutc. •hi.
V< i II. 1912.

Houndaries (§11 A—5)—Ft tiers—-Evidence.] — Appeal by 
the plaintiff from the judgment of the County Judge 
of the County of Hrant. The plaintiff alleged that on 
the 16th November, 1911, she built a fence on the 
boundary line between her land and the defendant’s 
land, and on or about that date the defendant entered 
upon the plaintiff’s land, broke down the fence and refused to 
put it up again. The plaintiff claims damages, an injunction and 
further relief. The defendant alleged that the fence was not on 
the lands of the plaintiff, and that she had no right to erect a 
fence where she did. The County Judge found upon the evi­
dence that the fence as erected by the plaintiff was not on her 
own property and dismissed the action with costs. The 
judgment of the Court was delivered by Cu te, J., who said 
that upon a careful perusal of the evidence he found there was 
quite lent to support the finding of the learned trial Judge. 
This w was, he thought, supported by the evidence adduced by 
the plaintiff. There was not, however, sufficient evidence before 
the Court to enable it to define the boundary line between the 
properties, and this question is not affected by this judgment. 
The appeal should he dismissed, but under all the circumstances 
without costs. A. S. Baird, K.C., for the plaintiff. W. S. 
Brewster, K.C., for the defendant.

Re McKAY, CAMERON v. McKAY.

Ontario Hifth Court, Kcliff, .1. Yorember 11. 1912.

Wills (§ III D—100)—Charitable Bequest.]—Motion by the 
executors of the will of Angus McKay for an order construing 
his will under Con. Rule 938, in respect of what amount the 
testator intended by the second paragraph of his will should he 
paid “to the missions of the Free Presbyterian Church of Ash-
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field, in the county of Huron, concession fourteen (14), Lochalsh, 
Canada, in connection with the Free Church of Scotland.” The 
learned Judge was of opinion that the testator intended that two 
hundred dollars should he paid at the end of the tenth year 
after his death and a further two hundred dollars at the end of 
the eleventh year after his death. W. I’roudfoot, K.C., for the 
executors. E. C. Cattanach, for the infants.

Re LAWS.

Ontario High Court, Sutherland, </., in Chambers. Xovember 13, 1912.

Infants (§ II—35)—Application to Sell Property and 
Divide Proceeds—Prospective Rights of Infant—Suggested Pay­
ment into Court.)—Application on behalf of an infant, one of 
two joint tenants of real estate, “to sanction a sale thereof and 
the division of the proceeds between himself and his adult 
brother, the other joint tenant.” Sutherland, J.. said that it 
seemed on the material a proper case for a sale of the property 
in the interest of both parties. If the adult joint tenant will 
consent to all the purchase money being paid into Court and to 
remain there until the infant joint tenant shall come of age, 
and thereafter to be dealt with by agreement between them, or 
further order, the order may go sanctioning the sale, and in 
that case the costs of this motion will be payable out of the pur­
chase money. If not, he was unable to see how he could properly 
compromise the possible prospective rights of the infant in the 
way sought, and the motion will be dismissed without costs. II. 
S. Lazier, for the adult brother. F. W. Harcourt, K.C., for the 
infant.

Re MONTGOMERY ESTATE.

Ontario High Court, Middleton, J. X or ember 15, 1012.

Incompetent persons (§ VI—31) — Statutory Committee.] 
—Application for an order sanctioning a settlement between 
the Minister of Justice and the Inspector of Prisons 
and Public Charities acting as statutory committee of 
Frances A. Towner, now confined in a public asylum. 
Judgment : This unfortunate lady has not been declared 
a lunatic; but I am of opinion that the statute relating 
to lunatics—9 Edw. VII, ch. 37, does not give the Court any 
authority over lunatics or their estates unless and until an 
order has been made by the Court declaring insanity. By the 
statute relating to public lunatic asylums, R.S.O. 1897 ch. 
317, sec. 53, the Inspector of Prisons and Public Charities is 
ex officio the committee of every lunatic who has no other com-
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mittee; but 1 do not think that this brings him under the juris- ONT.
diction of the Court over the committees of lunatics conferred n~c^j 
by 9 Edw. VII. The committee there referred to is not the 1912
statutory committee, but the committee appointed by the Court. ----
The Court, therefore, has no jurisdiction in the premises; but 
I trust it may l»e found that the very wide powers conferred 
upon the statutory committee by the Revised Statutes may be 
found wide enough to authorise his approval of what appears to 
be a very reasonable arrangement. P. Aylesworth, for the 
Inspector of Prisons and Public Charities.

O'HEARN v. RICHARDSON

Ontario lliyh Court. Sutherland. .1. April 1. 1012.
Divisional Court. Meredith, CJ.C.P., Tested and Kelly, June 17. 1912.

Contracts (§IVF—371)—Sale of land—Termination of 
contract for default.]—This action arose out of an agreement 
for the sale of land, dated the 7th December, 1910, The pur­
chaser, the plaintiff, sought as against the vendor, the defendant, 
specific performance, and, in the alternative, damages for breach 
thereof.

J. M. Ferguson, for the plaintiff.
J. IV. Mitchell, for the defendant.

Sutherland, J. :—The price for the property was $400, 
payable as follows: $200 down and $200 within five months, 
secured by a promissory note. The mineral rights were in the 
agreement reserved to one John F. Fitzmaurice, from whom the 
vendor had purchased the lot. lie had bought it for $100, and 
at the time of making the agreement still owed $00 on account 
thereof. In the agreement he covenanted to “pay the balance 
of the purchase-price of the said lot to the said Fitzmaurice 
as and when the same shall become due and to indemnify the 
purchaser in ease of his default in so doing.”

The deed of the vendor to the vendee, or the transfer of his 
certificate under the Land Titles Act, of tin; property in ques­
tion, was deposited with the manager of a bank at Porcupine, in 
the district of Sudbury, in escrow, to be delivered to the pur­
chaser on payment of a note for $200 given for the balance of 
the purchase-money, payable five months after the date of the 
agreement.

The solicitor who drew the agreement was known to the 
vendor, but unknown to the purchaser, and the latter was taken 
to him by the former. The agreement contains the following 
clause: “The party of the first (the vendor) covenants that he 
will execute the proper transfer of the said lot on completion 
of the payment of the full purchase-price herein by the party

58—6 U.L.B.
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of the second part (the vendee). The party of the second part 
covenants that he will pay the instalments of purchase-price as 
and when the same become due and payable. Time shall be of 
the essence of this agreement.”

The plaintiff says that the solicitor inserted the provision 
about time being of the essence of the contract of his own 
motion ; that there was no discussion about it; that he had no 
legal advice as to what was meant by it, and gave it no con­
sideration ; but had no idea that, if he did not pay on the exact 
date on which the note became due, an end wo to his
rights. He, however, also says that he thoroi _ irstood
the agreement when he signed it; that he read it over, and it is 
clear. He further says that the vendor did not represent to him 
that he would have additional time to pay the balance of the 
purchase-money.

At the time the agreement was entered into, the plaintiff 
procured a copy of it and made a memorandum in a note-book 
of the date when his note became payable, viz., on the 9th May, 
1911. Some days before that, thinking that the note would 
soon become due, he endeavoured to find his memorandum, but 
it had been mislaid. Thereupon, on the 5th May, 1911, he wrote 
from Cobalt to the manager of the Traders Hank at Porcupine, 
telling him that the note in question was payable at that bank, 
but, as he had mislaid particulars, he desired to know when 
it would be payable. It is said that the mail service is not 
very good between these two places, and that the letter was 
delayed in reaching the manager of the bank. At all events, he 
did not reply to the letter until the 12th May, when he wrote 
stating that the note was then several days past due, and had 
been protested for non-payment at maturity. It appears that 
Richardson had discounted it. He also intimated in the letter 
that the defendant had been in that morning, and intimated his 
intention of taking action to breach the agreement.

Before receiving this letter, the plaintiff, on the 14th May 
or shortly before, had found his note-l>ook and ascertained that 
the note was then overdue. Thereupon, on that date, he sent 
two telegrams from Cobalt to Porcupine; one to the bank man­
ager as follows: ‘‘Draw on me for protest fees and interest 
$200 wired by Hank of Commerce to-day. You did not notify 
me as to date note matured. Have you the transfer? Try and 
arrange matters with Richardson. Wire if necessary.” And 
the other to the defendant as follows: ‘‘Wired funds covering 
note to-day. Hank did not notify me when note matured. Draw 
on me for any extra expense. Wire if necessary.”

On the 17th, the bank manager wrote to the plaintiff that, as 
he had not met his obligations, and ‘‘the pa|>ers in escrow were 
demanded by Mr. Richardson through his attorney,” the bank 
was obliged to surrender them. On the same day, the plain-

UHC
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tiff had written to the defendant confirming the information 
already sent by telegram that he had arranged with the Bank 
of Commerce -to have #200 forwarded to cover the notes, and 
was prepared to pay the protest fees and interest. In this letter 
he asked the defendant to have the transfer of the property 
forwarded to him.

The defendant declined to do anything. Thereupon the 
plaintiff commenced this action. The defendant takes his stand 
upon the contract, and in his defence alleges that time was of 
the essence of the agreement ; the plaintiff made default and 
thereby lost his right to call upon the defendant for a convey­
ance of the land in question. He brings into Court the #200 
paid by the plaintiff to him, and staff* that he is ready and 
willing to return it to him with the promissory note which the 
plaintiff had given.

The defendant was not present at the trial. An application 
was made on his behalf to postpone it. but I was unable, upon 
the facts as presented to me, to accede thereto. It is said that 
the land considerably increased in value between the date of the 
agreement and the maturity of the note. I think it is clear that 
the plaintiff* had no intention to repudiate the agreement ; that 
he intended to pay the note at its maturity and was able to do 
so, and that the reason he did not was owing to inadvertence, 
as stated by him.

The defendant relies upon Labelle v. O'Connor, 15 O.L.R. 
528, as being conclusive in his favour in this matter. I think it
is. Reference may be made to Love joy v. Mercer, 23 O.L.R. 29. 
No fraud, accident, or mistake in the drawing up of the agree­
ment in question was alleged or proved at the trial.

The plaintiff was not let into possession, and had done 
nothing under the contract or in connection with the property 
in the meantime. The defendant in no way waived or condoned 
the default. See Devlin v. liadkey, 22 O.L.R. 399.

Under these circumstances, and having regard to the fact 
that the document was read over to the plaintiff before he signed
it, and that he understood it, it would seem to me that one 
would have to read out of the document entirely the clause stat­
ing that time was of the essence of the contract before the plain­
tiff could succeed in this action.

The action will, therefore, In* dismissed with costs.
The plaintiff appealed to the Divisional Court.

Toronto, June 17, 1912. The Divisional Court dismissed the 
appeal, holding that the case was governed by the decision in 
Labelle v. O'Connor, 15 O.L.R. 528.

ONT.

H.C.J.
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McDonald v. trusts and guarantee co.
Ontario Iliyh Court, Riddell, in Cham ber». October 30, 1012.

Costs (§ I—10)—Discretion—Deference.]—Motion by the 
defendants for an order for payment by the plaintiffs of the costs 
of the action and reference.

The motion was granted.

M. L. Gordon, for the defendants. 
Fcathcrston Aylcsworth, for the plaintiffs.

Riddell, J. :—This is the aftermath of the judgment upon 
the appeal reported in (1910) 1 O.W.N. 886. There a Divi­
sional Court disposed of all the issues in favour of the defend­
ants ; but it was rather suggested than claimed in evidence that 
the defendants as trustees had made charges against the fund 
which were improper. Accordingly the Court said : “If it be 
desired to press such a claim, the plaintiffs may have a reference 
to the Master at Cornwall to take their accounts as trustees. 
This will lie taken by the plaintiffs at their own peril as to costs ; 
if this referenée is taken, the general costs of the action and of 
the reference will be reserved to be disposed of by a Judge in 
Chambers after the report . . .”

The plaintiffs took the option given them; a reference was 
proceeded with, and the Master found that “the defendants 
being chargeable by the plaintiffs with a sum of $13.97 less 
than the amount the defendants are entitled to credit for, the 
plaintiffs are not entitled to participate further in the proceeds 
of the sale of the mortgaged property . . .” The report has 
been filed and has become absolute. The defendants ask that the 
costs may now be disposed of.

The Divisional Court held that there was no impropriety in 
the conduct of the defendants, so far as was made to appear on 
the evidence then before the Court : the Master has found that 
in the other matter the plaintiffs have nothing to complain of.

I think that the plaintiffs must pay all the costs so reserved, 
as well as the costs of this motion, forthwith after taxation—all 
the costs over which I have any control.

Order y ran ted.
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CANADIAN UNDERSKIRT CO. v. GORMAN. N.S.

Count if Court for Diatiici Vo. 2. Vorn Scotia. 11 in Honour Judge Forbra. 
Apt H 1», 11)12.

C.C.
1912

Execution (§ II—16)—Supplementary proceedings—Com­
mittal of Judgment Debtor Under “ The Collection Act," H.S. 
N.S. eh. 182—Fraudulent Disposition of Property.]—Appeal 
from an order of a Commissioner under the provisions of the 
Collection Act, eh. 182, R.S.N.K. The Commissioner examined 
the judgment debtor and found that the judgment debtor had 
contracted the debt without having at the time any reasonable 
expectation of being able to pay the same, and ordered him to 
be imprisoned for three months in the common gaol. The de­
fendant appealed.

Decisions.

Arthur Iioberts, for the judgment creditor.
V. J. Paton, K.C., for the judgment debtor.

Forbes, County Judge :—The evidence taken below was used, 
and the defendant was recalled for additional examination. The 
only witness examined was defendant, and the facts brought out 
and sworn to by him are:—

(а) He formerly did business at Chester with his brother as a 
partner. They dissolved in 1900.

(б) His brother continued the business, and his name is K. U. (lor- 
man, and the defendant is E. Gorman. The brother has good credit 
and considerable property.

(c) The defendant has no property and has been insolvent since 
1008.

(d) The defendant is a drunkard on his own admission, and has 
been imprisoned in a padded cell, and was in a semi-drunken state 
when he ordered the goods from plaintilf.

(e) Defendant had no place of business, lived home with his 
mother and did no work and paid no board.

(/) He ordered goods from 13 different merchants from Toronto 
to Halifax, since 1-t of 1911, and amounting to $2,o00 or $3,000.

(a) He swears he sold most of them, including the plaintiffs, below 
cost, and he swears he will not tell to whom he sold any of them.

(h) He knows to whom he sold the plaintiff's goods, but will not 
tell.

The law, R.S.N.S. ch. 182, sec. 27, says :—
The debtor may be imprisoned if it appears:
(a) That the debt was fraudulently contracted. . . ;
(c) That the debtor contracted the debt without having any reason­

able expectation of paying the same . . .;
(f) That the debtor has made a fraudulent disposition of his 

property.

I am strongly of opinion that this debt was fraudulently 
contracted, and for this reason, the defendant swears he was
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tiff. He ordered 1 dozen of silk bathing suits at $9 each.
I do not know who I sold them to. I think I sold the lot to one 

man. 1 think I remember who the man was. He was not in that

Decisions.
line of business, lie paid me the cash. I assure you it was not over 
cost. There was no profit in the transaction. I did not send any 
money to the plaintilT. The man 1 sold them to did not want it 
known he bought the suits from me. I refuse to tell his name. 1 
did not tell plaintiff of judgments against me in June, 1011..

This quotation from the evidence convinces me that the 
defendant knew he was dishonest in ordering the goods, as 
he failed to disclose his true and insolvent condition, and know­
ing his name was similar to his brother’s it was his duty, if 
an honest man, to prevent any confusion, to have done so. And 
the circumstances of quick sale or transfer, low price, agree­
ment not to disclose purchasers’ names, convinces me that at the 
time defendant ordered the goods from the plaintiff he knew 
where he was going to sell them, and that the purchase from the 
plaintiff was a fraudulent one. And it is evident to any one 
that the defendant never had and has not now any reasonable 
expectation of paying for the plaintiff’s goods, and he is, there­
fore, also responsible under sub.-sec. (c).

In Ex parte White, 14 Q.B.D. p. 603, Brett, M.R., says :—
The Imnkrupt enters into business without any capital of bis own, 

and in order to carry on business he borrows money and gives a bill 
of sale of all his property present and future, and afterwards con­
tracts debts in the course of his business, he docs so without any 
reasonable expectation of being able to pay for them.

Lord Cotton, L.J., agrees, and Bindley, L.J., goes farther 
and holds that even if there was a margin over the bill of 
sale, it would not affect the statute. In the case before us the 
defendant had no money at all and made no pretence of trying 
to pay. The defendant by his counsel argued that he could rea­
sonably expect at the time of purchase to pay for the goods by 
selling them and remitting the money to the plaintiffs, but the 
English decisions are against that view, as I have shewn. We 
have no evidence of any kind that the mother offered to pay for 
the goods or that defendant expected to get money from her at 
the time of ordering goods or at any time since.

And lastly I hold that the defendant has made a fraudulent 
disposition of his property by selling them below cost and is 
liable under sub-tee. (e). A man (let alone the defendant) 
cannot buy goods and not pay for them and then give them away 
below cost without committing a fraud against his creditor, 
and this is called fraudulent disposition of his property.

If the debtor was an honest man he would (if unable to 
pay) send the goods back to the creditor. The law recognizes
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this principle in allowing “stoppage in transit,” and avoiding NS- 
of preferences. e c

I disallow the defendant’s appeal, and it seems just that 1012

1 order the defendant to be committed to the county gaol for ----
a period of four months, and I wish I could impose hard labour, 
as it would do debtor more good than the “gold cure.”

Appeal disallowed.

KENWORTHY v. KENWORTHY.

British Columbia Supreme Court. (Iregorp, J. June 8, 1012.

Contracts (§ IV—316)—Performance, Who Must Perform 
—Agreement Between Shareholders—As to (Contribution to 
Company.]—Gregory, J. :—The main questions herein were de­
cided at the conclusion of the trial on the 18th December last, 
and the only questions remaining are those which were argued 
on the 10th May last.

So far as the Hatsic Prairie Company is concerned, it seems 
to me that the company has no standing at all, and its action 
will be dismissed with costs. The contract is under seal, is 
one between individual shareholders for the purchase and sale 
of shares, and the company is not a party to it, nor is it in any 
way a principal in the transaction; and the incidental statement 
of Mr. Harold Ken worthy that he acted for the company does 
not appear to me to in any way change the company’s position.

Harold Ken worthy is, however, entitled to have specific per­
formance of defendants’ covenant to pay to the company the 
sum of $5,000 ; to direct the money to be paid to him personally 
would be unjust as he has not been damaged to that extent, and 
he would Ik* under no legal obligation to pay it to the com­
pany, and it is clear that the agreement between the Ken- 
wort hys contemplated a voluntary contribution by them of 
$20,000 to the company’s working capital, and Harold has al­
ready contributed his share, viz., $15,000.

Harold Ken worthy is also entitled to be repaid the sum of 
$5,175, which he expended for, on behalf of, and at the request 
of John Kenworthv. These payments were all clearly auth­
orized and subsequently ratified.

As to the claim for a refund of the $1,500 expended by the 
company on the roads, etc., 1 am not satisfied that this money 
has Wen wasted. In any ease, Harold Ken worthy has no right 
to have the amount paid to him as claimed, and that portion of 
the plaintiffs’ claim will be disallowed. Ritchie, K.C., for plain­
tiffs. Davis, K.C., for defendants.
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Authority—Statute of Frauds— Specific performance .................... 863

Formal requisite—Statute of Frauds, 4th and 17th sections.......... 471

Master and servant—Termination of employment—Temporary ces­
sation of work.......................................................................................... 66

Passing of title to vessel—Agreement to construct—Vesting of pro­
perty after first payment made—Equity ............................................ 174

Recovery back of money paid on account of purchase price—Vendor 
refusing to carry out terms of contract .............................................. 337

Sale of hotel premises and contents as a going concern—Appurten­
ant chattels—Food supplies .................................................................. 337

Sale of interest in mining company—Indefinite and incomplete 
agreement—Time deemed of essence—Abandonment—Rescission— 
Caution.................................................... .. 867

Sale of standing timber—Part performance—Possessory acts ... 263

Statute of Frauds (4th sec.)—Verbal agreement for sale of lands 
—Validity as to substance—Statute a bar only to enforcement .. 377

Statute of Frauds—Sufficiency of writing—Several papers . . 263

Supply of natural gas—Breach—Damages.......................................... 863

Supply of timber bolts—Breach—Counterclaim—Damages ............ 861

Vendor and purchaser—Sale of lands—Default in payment of in­
stalments .....................................................................................................  108

COPYRIGHT—
Infringement—-Breach of injunction restraining—Contempt of 
Court...............................................................................................................890

Infringement—Measure of damages ....................................................  876

CORPORATIONS AND COMPANIES—
Alteration of articles of incorporation—Provision restricting sale 
of shares ........................................................................................ . 525

Delivery of share certificate—Mandamus to compel.............................909

Directors knowingly allowing trust shares to be voted illegally— 
Right to injunction ................................................................................ 10

Discovery and inspection—Examination of officer—Sales nguit . 115

Power and duties of auditor ................ . 522
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CORPORATIONS AND COMPANIES—Continued.
Status of liquidator—Necessity of complying with statutory pro­
visions of Bills of Sale and Chattel Mortgage Act (Ont.) ............ 174

Statutory auditor—Access to hooks ........ ......................520

COSTS—
Discretion—Reference......................................... ....................916

Stay of proceedings pending payment of costs of two former 
actions......................................................................................................... 887

Third parties ...................................... ........ . 851

COURTS—
Dispute between society and its members—Right to determine dis­
pute prior to exhausting “domestic remedies'* .... .............. 491

Duty to interfere by interlocutory injunction—Illegal vote at share­
holder's meeting ........................................................................................   10

Jurisdiction of Division Courts—Action on a covenant in a mort­
gage—10 Edw. VII. (Ont.) ch. 32, sec. 62...................................... 200

Jurisdiction of Division Courts—Amount ascertained by signature 
—10 Edw. VII. (Ont.) eh. 32, sec. 02, sub-sec. (1), clause («!)... 200

Jurisdiction of—Extra territorial recognition of judgments .......... 184

Jurisdiction of Supreme Court of Canada to stay proceedings— 
Prior to judgment being certified to lower Court............................ 147

Recount of ballots—Ju on to compel Judge to hold recount 111

Right of Supreme Court of Canada to hear appeal from Court 
of Appeal (Ont.)  ................................................................................  541

Stay of proceedings—Jurisdiction of Judge of Court of first 
instance to grant  ............................................................................... 147

COVENANTS AND CONDITIONS—
Action on covenant in mortgage—Jurisdiction of Division Court—
iu Edw. \ il. - mt -h SS, we.

Construction of covenants in deed of separation—Liability of hus­
band to maintain wife ............................................................................. 465

Insurance policy—Concealment or non-disclosure of material facts 353 

CRIMINAL LAW—
Jurisdiction of summary trial—Absence of sworn information. 380

Magistrate hearing witnesses prior to issuing a warrant—Crim. 
Code 1906, sec. 655 ................................................................................. 99

Necessity of reading over to, and having witness sign deposition— 
Crim. Code 1906. see. 682 ...................................................................... 300

Summary trial—Absolute jurisdiction .. 276

LL
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CRIMINAL LAW—Continued.
Summary trial—Power of magistrate as to amendment—Crim. 
Code 1006, part XVI................................................................................ 380

DAMAGES—
Action for balance of price for pules—Absence of any statement of 
account—Effort to replace—Set-off .....................................................  840

Automobile collision—Limitation of actions ....................................336

Conditional sale -Re taking and re-sale—Measure of damages .. 103

Conditional sale—Seller re taking and re-selling—Measure of 
damages........................................................................................................ 103

Expenses incurred in endeavouring to induce vendor to comply 
with agreement ........................................................................................  337

Infringement of copyright—Quantum of damages .............................876

Injury to mill by flooding—Unusual spring freshet—Absence of 
evidence shewing negligence ..................................................................  857

Measure of compensation—Killing a dog ......................................... 510

Quantum—False imprisonment—Elements for jury fixing damages 828

Quantum—False imprisonment—Person and character injured— 
Latitude of jury ......................................................................................  828

Review of finding-* of trial Judge without a jury—Appeal ............ 533

DEATH—
Actions for damages for death of employee—Employers’ liability 
company as third parties ......................................................................  875

Employee to commence service at future date—Work suspended 
—Payment of wages to employee while unemployed ...................... 69

Unprotected hatch on ship—Liability of owner—Duty to licensee 
or trespasser ................................................................................................ 69

DEBTOR AND CREDITOR—
Contesting adverse creditor's claim—Creditors' Relief Act— 
Assignments and Preferences Act ........................................................ 243

DEEDS—
Construction — Intention — Trust—Surrounding circumstances. 61

DEFAMATION—
Sec Libel and Slander.

DEPOSITIONS—
Criminal law—Necessity of reading depositions over to, and hav­
ing witnesses sign ....................................................................................  300

Foreign commission—Use at trial—Physical inaJiility of party to 
attend—Fraudulent intent ....................................................................  451

DESERTION—
See Divorce and Separation.



6 D.L.R.] Index. !M5

DESTRUCTION OF PROPERTY—
Validity of order under Quebec Utilities Act—Absence of notice. 92

DISCOVERY AND INSPECTION—
Affidavit on production—Claim of privilege ........................ 180

Alberta Supreme Court Rules—Remedying old practice. 180

Claim of privilege—Inspection by Judge of questioned document 
—Alberta Supreme Court Rules .........................................................  180

Default—Failure to justify—Con. Rule 454—Order fur plaintiff to 
attend at his own expense ................................................................... 858

Examination for discovery as to documents not produced.............. 07

Examination of officer of corporation—What questions to lie an 
swered—Procuring of information from others .............................. 115

Examination of an officer of a corporation—Sales agent—Alberta 
Supreme Court Rule 224 ...................................................................... 115

Particulars—Statement of claim—Sufficiency of information al­
ready given—Delay in moving ............................................................ 870

Persons for whose immediate benefit action prosecuted—Con. Rule 
440—Affidavit — Insufficiency .............................................................. 064

Production of documents on examination—Railway accident re­
ports — Privilege ................................................................................... 97

Relevancy of questions—Scope of examination—Production of 
document ..................................................................................................... 862

DISORDERLY HOUSES—
Excessive penalty—Reducing on certiorari........................... 380

DIVISION COURTS—
Jurisdiction—Declaration as to law—Intention of legislation.. 200 

DIVORCE AND SEPARATION—
Alimony—Custody of children.............................. .........................  850

Alimony action—Enforcement of decree 886

Alimony action—Grounds for refusing interim alimony.............  46

Alimony action by wife—Husband's offer of reconciliation 46

Interim alimony .   46

Interim alimony—Delay in applying for order 404

Interim alimony—Objections . 404

Jurisdiction of Provinces to pass legislation annulling marriage 
—Powers of Dominion Parliament ...................................................... 588

Right of wife to enter into agreement for separate maintenance— 
Absence of fraud or duress ............ .....................................................465



936 Dominion Law Reports. [6 D.L.R.

DOMESTIC REMEDIES—
Dispute between society and members—Right of Court to interfere 
prior to exhausting the domestic remedy......................................... 491

DRAINS AND SEWERS—
Liability of municipal corporation for non-completion of drain— 
Negligence—Mandatory order—Referee's report ............................ 853

DYNAMITE—
Liability of master for negligence of foremnn—Orders of foreman 
to clean out hole charged with dynamite ........................................ 310

EASEMENTS—
Vendor and purchaser—Lessee's assignee exercising option of pur­
chase—Notice.......................................................................................... 373

ELECTION OP REMEDIES—
Separate torts—Joinder not permitted .........................................  440

ELECTIONS—
Onus of proving acts of returning officer—Statutory notice—7 
Edw. VII. (Alta.) ch. 2 .................................................................... 59

Onus of proving regularity of proceedings under Alberta Contro­
verted Elections Act .......................................................................... 59

Onus of proving that petitioner knows contents of petition— 
Alberta Controverted Elections Act ..   59

Recount—Jurisdiction of Court to com]M>I a Judge to hold a re­
count—R.S.S. 1909. eh. 3.....................................................................  Ill

Right to question sufficiency of affidavit upon which order for a 
recount has been made........................................................................ Ill

ELECTRIC RAILWAYS—
See Street Railways.

EMINENT DOMAIN—
Expropriation of land for school site—Proper remedy—Injunction 
restraining arbitrators ........................................... ...................... . 854

EMPLOYER’S LIABILITY—
See Master and Servant.

ENCROACHMENT—
Buildings—Vendor and purchaser.................................................... 882

EQI’ITY—
Passing of title to vessel—Agreement between navigation company 
and shipbuilding company for construction of a vessel—Property 
to vest in navigation company after first payment pursuant to 
contract ................................................................................................ j 74

ESTOPPEL—
Boundaries—Removal of fence—Encroachment.................................... 853

Occupation of premises by tenant after expiry of lease—Accept­
ance of rent ........................................................................................  897
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EVIDENCE—
Admissibility of plan—Apparent errors—Overlapping . . 549

Admission—Payment of medical and hospital expense»—Work­
men’s Compensation Act (Ont.) ......................................................... 310

Agreement*—Non-traders — Non-commercial matter—Parol evid­
ence ................................................................................................  . .. 499

Albert 1 Evidence Act—Proving statute law of other province*— 
Making printed statute as exhibit . ..........................................350

Alberta Evidence Act—Several facts involved in trial—Limitation 
of number of expert witnesses .............................................................. 142

Allotment card describing land allotted—Admissibility in *nl>se- 
quent action relating to the allotment .............................................. 549

Articles obtained under search warrant—Regularity of warrant.. 279

Boundaries of township.........................................................................   549

Burden of proof—Fatal accident—Right of deceased to lie on pre­
mises—Licensee—Invitee ... ... 99

Church decrees—Civil action to annul marriage between two 
Roman Catholic* when ceremony |ierformed by a Methodist min­
ister ...........................................................   Ill

Credibility of witnesses—('onclusivenc** of linding by trial tri­
bunal 319

Defences — tieneral issue ........ 503

Depositions—Commission—I'se at trial—Physical inability to at­
tend—If alleged material evidence provable otherwise—Plain­
tiff’s remedy against payee—Judicial discretion—Suspicion* cir­
cumstances ........................................................................................... 451

Depositions — Commission—I'se at trial—Physical inability to 
attend — Proving by other witnesses—Suspicious circumstance*.. 452

Depositions — Foreign commission—I'se at trial—Physical in­
ability to attend—Fraudulent notes—Association with fraudulent 
payee—Suspicious circumstances................  451

Estimated earnings—Workmen’s Compensation Act (Out.) 310

False imprisonment—Willingness to go to gaol—Failure to resist 
the arrest, not evidence of willingness . 828

Insurance application—Concealment or non disclosure—Material­
ity ..........................   353

Interim alimony—Primft facie case on proof of marriage. 49

Limitation of ex|s>rt evidence—Evidence Act (Alta.) 1910, eh.
3, sec. 10.................................................................    142

Official records—Marriage registers — Contents — Civil Code 
< Que. ), art. 65. ................................................414
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E V1DENCE—Con I inucd.
Onus of proof—False imprisonment—Willingness to go to gaol.. 827

Onus of proving acts of returning officer—Statutory notice—7 
Edw. VII. (Alta.) ch. 2 ........................................................................ 59

Onus of proving allegations affirmatively—Unlawful works in in­
ternational river—Claim for services................................................... 402

Onus of proving regularity of proceedings under Alberta Con­
troverted Elections Act—Preliminary objections .......................... 50

Onus of proving that petitioner under Controverted Elections 
Act (Alta.) knows contents of petition .............................................. 59

Onus — Waiver of portion of agreement .......................................... 237

Payment for work ordered done by the Public Utilities Commis­
sion, Quebec—Denial of right to contradict value of work done.. 92

Physician’s bill—Conflicting and unsatisfactory testimony—Phy­
sician's evidence—Art. 22(10 of Civil Code (Que.) ..........................  496

Presumption as to intent to leave province—Arrest and Imprison­
ment for Debt Act, K.8.B.C. 1911, ch. 12 ........................................ 261

Presumption as to payment to wife in a separation deed—Ab­
sence of alimentary provision—ltight to alimony..........................  465

Presumption—Sale of land—Notice of terms of repayment con­
tained in mortgage ..................................................................................  821

Presumption that automobile driver knows of the tendency to 
frighten horses .......................................................................................... 1

Proceedings before allotment—Commissioner as evidence in sub­
sequent actions concerning the allotment ....................................... 549

Relevance and materiality—Character — Previous imprisonment 
for debt—Damages ..................................................................................  828

Recital in Crown grant—Derogation from prior grunt.................. 550

Trial of preliminary question ns to onus of proof—Leave to set 
down for trial ..........................................................................................  529

Weight and effect of testimony—One interested witness, another 
not interested ..........................................................................................  533

EXAMINATION FOR DISCOVERY—
See Discovery and Inspection.

EXECUTION—
And see Levy and Seizure.

Effect of payment of execution upon garnishing order—Possibility 
of other executions coming in to share—Pro rata distribution... 188

Stay—Leave to file further material ................................................... 63
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EXECUTION—Continued.
Supplementary proceedings—Commitment of debtor—N.S. Collec­
tion Act—Appeal .................................................................................... 49

Supplementary proceedings—Committal of judgment debtor un­
der the Collection Act, R.S.C. N.S. ch. 182 ...................................... 917

Supplementary proceedings—Quebec practice—Judgment debtor's 
services not valued in money ................................................................ 136

Verbal agreement by judgment debtor to sell land—Bcncilci.il 
ownership vesting in purchaser—Sale under registered certificate 
of judgment ...............................................................................................  376

Writ of fi. fa.—Seizure of recorded mining claim not patented and 
not paid for ............................................................................................ 579

EXECUTORS AND ADMINISTRATORS—
Deduction of amount due by legatee to testator .......................... 804

Devise to executors to sell—Fictitious sale at undervalue At­
tacking parties, joining in conveyance ................................................JH)7

EXPLOSIONS AND EXPLOSIVES—
Discharge of dynamite—Negligence of foreman in ordering the 
cleaning out of a hole charged with dynamite ...'.......................... 316

EXPROPRIATION—
See Eminent Domain.

EXTRADITION—
Bankruptcy offences—Fraudulent concealment of property............  805

Illegal arrest—Discharge from custody not a pre-requisite to 
re-arrest ......................................................................................................  805

Irregular arrest on telegram—lie-arrest after issue of warrant.. 805

FALSE IMPRISONMENT—
False arrest—Statute respecting the protection of constables.... 827

FATAL ACCIDENTS ACT—
See Death.

FENCES—
Evidence of fence as forming boundary line.........................................910

Removal—Injunction—Encroachment on road allowance . 853

FIRE INSURANCE—
See Insurance.

FORFEITURE—
Sale of lands—Vendor and purchaser—Acceleration clause—Default 
in paying instalments ............................................................................ 108

FRAUD AND DECEIT—
Joinder of actions—Claim against purchaser and agent—Separate 
torts ............................................................................................................ 446
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FRAUD AND DECEIT—Continued.
Sale by insolvent—Knowledge of fraudulent intent—Annulment 
—Recovery back of purchase money .................................................... 793

Secret commission—Recovery of |niyment of commission to agent 
before discovery of fraud ........................................................................ 340

FRAUDULENT CONVEYANCES—
Annulment of sale—Right to recover back purchase money—Re­
servation of remedy ................................................................................ 793

Deed from judgment creditor to wife—Withdrawal of funds from 
I wink—The Collection Act, R.S.N.S. 1900, eh. 182, see. 5.............. 49

Nova Scotia Collection Act.....................................................................918

Sale—Knowledge of transferor's financial |M>sition—Annulment. . 793 

GARNISHMENT—
Agiinst whom garnishment will lie—Ont. C.R. 102, 911 184

GAS—
Contract to supply—Rreach—Damages   ........................ S03

GIFT—
Cheque signed in blank by deceased—Alleged gift—Trust for credi­
tors ...................................................................................   878

HEARSAY—
And see Evidkxck.

Evidence as to township boundaries—Admissibility of 349

HIGHWAYS—
Boundaries—Allowance for road—Failure to prove encroachment 
—Erection of fence—Removal .............................................................. 833

Non repair—Fall on sidewalk—Findings of fact—Liability of 
municipal corporation ............................ ... .................................. 800

Non-repair—Injury to pedestrian........................................................... 831

Respective rights of drivers of automobiles and drivers of horses 
to use of highway—Statutory requirements ...................................... 1

HUSBAND AND WIFE—
Interim alimony—Grounds for refusing—Wife having means— 
Husband's offer of reconciliation ........................................................ 40

Liability of husband—Separation deed—Covenant not to take pro­
ceedings for restoration of conjugal rights...................................... 403

Liability of husband to supjiort and maintain wife living separ­
ately—Absence of renunciation of right to sup|>ort......................  403

Transactions between—Deed from judgment debtor to wife — 
Fraudulent conveyance—N.8. Collection Act.................................... 49

Wife's separate business—Liability to pay husband a salary— 
•Right of execution creditor against husband ................................... 130
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IMPRISONMENT FOR DEBT—
Evidence—Presumption «h tu intent to leave Province—R.S.B.C. 
1911, eh. i-‘ 861

INCOME—
Direction in will postponing payment of income until benefi­
ciary’s majority .......................................................................................  787

INDICTMENT, INFORMATION AND COMPLAINT—
Amendment—Application of ('rim. Code 1000, sec. 1124, to indict­
able «Hence* ...........................    380

Amendment of information—('banging street number of alleged 
disorderly house .....................................................................................   380

More than one particular act included in statement of the offence 
—Validity of summons—Grim. Code 1900, sec. 490 91»

INFANTS—
Liability of railway company for injuries to—Stealing ride on 
cow-catcher ................................................................................... . 804

Money in hands of trustees—Payment for maintenance . 857

INJUNCTION—
Blasting in streets—Skill and care—Addition of parties . . 852

Constitution of church corporation—Sale of pews...............................333

Description of lands erroneous—Amendment correcting—Force of, 
suspended for interval...............................................................................399

Interim—Restraining nuisance—Locus standi of plaintiffs—En 
largement of motion—Leave .............................................................. 8(11

Motion for injunction turned by Court into motion for judgment 292

No remedy by separate action to restrain action in High Court 
—Application for stay in original action............ ......................292

Other efficient remedy ........................................................   327

Public schools—Expropriation of land for site—Restrain arbitra­
tors froin proceedings—School Sites Act. 9 Edw. VII. eh. 93—Re­
medy by summary application to County Court Judge—Dismissal
of action—Casts ..........................   854

Restraining benevolent society from raising assessments—Amend­
ed constitution ..    491

Restraining defendants from working i|U irry—Acts antecedent 
to right—Municipal by-law.....................................................................901

Restraining infringement of copyright—Motion to commit for 
contempt .........................................................  890

Restraining school trustees from preventing child from attending 
school without payment of a fee .......................................................  58
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Restraining taking of vote as to granting of liquor license—Ob­
jections to petition....................................................................... 843, 847

Right to remedy generally—Duty of Court—Interlocutory injunc­
tion .................................................................................... ................. 10

Ultra vires by-law—Bonus to railway—Statutory right to quash 
—Effect on right to an injunction against the passing of an ultra 
vires by-law .......................................................................................... 327

Wihen granted—Illegal resolution—Necessity of making applica­
tion to company before applying for injunction ............................ 9

INSOLVENCY—
And see Bankruptcy.

Members of two partnerships lieeoming insolvent—Confusion as to 
liability — Reference........................................................................... 386

Right of creditors to rank on estate—Priorities—Preference.... 793

INSTRUCTION TO JURY—
See Appeal; Trial.

INSURANCE—
Builders’ risk—“In course of construction”—Suspension of work 
through financial embarrassment—Liability of insurance company. 350

Change of beneficiary to pay insurance moneys into Court—Prin­
cipal on which such orders made......................................................  879

Conditions—Concealment or non disclosure—Materiality ............. 353

Construction of certificate—Alteration or amendment—Effect of. 27

Construction of policy—Statutory conditions—Certificate holder 
contracting himself out of the statute—R.8.Q. 1909. art. 7028. 
sub-sec. (1) (3).................................................................................... 26

Payment of dues—Mutual benefit association—Existing contract. 27

Policy—Construction—Statutory provisions as to conditions— 
Variation—Effect of non-compliance with statute—Meaning of 
“renewed” ............................................................................................... 30

Premiums and assessments—Payment at insurer’s office—Collector 
sent to insured’s domicile .................................................................... 14

(Representations — Concealment or non-disclosure—Grounds for 
invalidating policy—Materiality ............................................  353

Third party notice—Employers' Liability Assurance—Terms of
payment ................................................................................................ 873

INTENT—
Construction of deed—Trusts—Surrounding circumstances ............. 61

INTEREST—
Recovery of excess—Money Lenders Act, R.S.C. 1906, ch. 122.... 5
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INTE REST—Con I in uni.
Right of building and loan association to claim—Adoption by 
borrower of payments on account of shares to retire principal 
and interest ............... ..................................................... ..................  211

INTERPLEADER—
Adverse claims to valuable chattel—Art Museum ........................  849

Right of creditors attacking an adverse claim—Assignments and 
Preferences Act .................................................................................. 243

INTOXICATING LIQUORS—
Objections to petition for license—Injunction—2-3 Geo. V. 
(Alta.) ch. 8, sec. 26 ........................... .. 84.1. 847

JOINDER—
Of actions—Claim against purchaser and agent effecting sale— 
Allegation of fraud ......................................................................... 440

JUDGES—
Administration of justice—Disqualification—Suspicion of interest 
or bias ...................................................................................... . 300

JUDGMENT—
Conclusiveness—Remedy sought against judgment not obtainable 
in separate action ........................................................................... 292

Conclusiveness as to future action—Res judicata ........................ 294

Extension of time for appealing where judgment lielow ha*, been 
acted upon .......................................................  541

Extinguishment by compensation—Set-off—C.C. Quo., art. 1188. . 496

Judgments Act (Man.)—Certificate of judgment—Prior unre­
gistered equitable title ........................................................................ 377

Judgments Act (Man.)—Registered certificate of—Unregistered 
beneficial ownership—Verbal agreement — Certificate defeated 
thereby .............................................. 370

Motion for summary judgment—Leave to defend ........................  410

Relief against—Opposition and tierce opposition to judgment— 
Quebec practice ............................................................. . 412

Service of writ—Invalidity — Judgment voidable ...................... 375

Settlement of action—Confirmation of same by Court................. 885

JUDICIAL DISCRETION—
Extending time for serving jury notice—R.C. Supreme Court Rules
430. 967 ............................................................................................. 7

Refusal of trial Judge to grant stay—Right of appellate Court 
to alter ..................................................    53

JURISDICTION—
Of Courts, see Covers.
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JURY-—
Inconsistent, vague ami ambiguous findings of—-Trial of negli­
gence action—Now trial ........................................................................ 215

Interfering with jury's findings on appeal..........................................503

-Right to serve jury notice—.Judicial discretion—B.C. Supreme 
Court Rules 430, 1)67 .......................................................................... 7

JUSTICE OF THE PEACE—
Disqualification — Bias — Possibility................................................300

Disqualification—Reasonable apprehension of bias........................300

LANDLORD AND TENANT—
.Assignee of lessee—Option to purchase—Notice of easement—Re­
lease — Abatement of price ................................................................ 373

Demand for rent—Serving notice to quit—Privileged communica­
tion—Libel and slander........................................................................ 48

Overholding tenant—Summary proceedings.................... . 291

LEGACY—
See Wills.

LEGISLATURE—
Intention—Power of Courts to question the reasonableness of 
the enactment ......................................................................................... 181)

Powers of, in respect to marriage laws ......................................... 588

LEVY AND SEIZURE—
And see Execution.

Fi. fa.—Tenancy at will distinguished from tenancy from year 
to year as to exigibility ..........................................................................  580

Mining Act (Ont.)—License—Exigibility under fi. fa. negatived 
by paramount right in Crown..................................... 680

Mining Act (Ont.)—Writ of fi. fa.—Interest in mining claim but 
not patented nor paid for ................................................................... 579

Profit ft prendre as distinguished from profit ft prendre at will of 
Crown ........................................................................................................  580

What property subject—Tenancy at will—Rights not exigible. . 580

What property subject—Writ of fi. fa. at common law. and by the 
statute ....................................................................................  580

Writ of fi. fa—Interest under Mining Act (Ont.)........ . 580

LIBEL AND SLANDER—
Fair comment—Personal attack may form part of fair comment.. 298

Particular of statement of defence—Motion to strike—Fair com­
ment ...............................  297
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LI BEL AND SLANDER—VuhIihhuI.
Privileged communication»—Land lord demanding rent—Serving 
tenant with notice to quit ........ 48

LICENSE—
Holder i f. under Mining Act—Rights of. prior to issuing of patent 
—Status after issue of patent . . . . 579

LICENSEES—
Duty of owner of premises to—Unprotected hatch of ship.. 69

LIFE INSURANCE—
Life tenants—(lift by will—Prior devise of life estate—Right to 
|K)ssession—Rent free ........... s08

See Ixnvbanck.

LIMITATION OK ACTIONS—
Damages—Motor which* collision—Statute <rf 10 Edw. VI1. 
(Ont.) ch. 34—Action “upon the case"—Six years to bring action. 336

Expiration of limitation period—Part payment after expiration 305

Part payment—Statute of George—ludicial construction............305

LIQUIDATED DEMAND—
See .Judgment.

LIQUIDATION—
Of company, see Corporations and Companies.

LIQUOR LICENSE—
See Intoxicatino Liquors.

LIS PENDENS—
Certificate — Irregularity 55

Certificate wrongfully issued—Amended statement of claim—Vali­
dity—Alberta Mechanics’ Lien Act, sec. 35 54

LOCAL OPTION—
Offences, sis* INTOXICATING LiqioRH.

LOGS AND 1/HR! I NO—
Compensation for driving—Levying tolls—Rights of boom com­
pany—Absence of implied contract .......................... ................ 401

Coni|M*nsation for driving—Setting aside arbitrator—Timlier Slide 
Company’s Act ...... ........ ............................ 805

Compensation for sorting—Rights of boom company—One log 
owner requiting sorting—Liability of log owner who forbids 
meddling with his logs .......... ........................................401

Logs on way to mill—Exceptions—What property covered in mort­
gage to secure bonds.......................... ... 475

IjORO’S DAY ACT—
See Sunday.
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LUMBER—
See IXH.8 AND Logging.

MANDAMUS—
To school trustees—Child attending school without payment of 
fees .............................................................................................................. 58

MARRIAGE—
Action for declaration of invalidity—Incapacity of wife—Juris­
diction of High Court ............................................................................  875

Annulment—Civil effect—Quebec Civil Code 1004. arts. 163, 164 
—Absence of evidence of bad faith ...................................................... 412

Annulment—Failure to publish banns—Civil Code (Que.), art.
157—Imposition of line ..........................................................................  413

Annulment—Quebec Civil Code, art. 156—Jurisdiction of Court— 
Disqualification of functionary—Prohibition of clandestine mar­
riages ......................................................................  412

Constitutional powers of Dominion Parliament ................................588

Form—License — Absence of publication of banns—Civil Code 
(Que.), arts. 57 and 59 (a)................................................................. 413

Form—Right of Crown to exempt publication of banns—Civil Code 
i Que. i. .n ie. 69 and 184 113

Mixed religious beliefs—Who may perform ceremony .................... 414

Mode—Incompetency of person performing ceremony—Civil Code
t 117 ill

Mode or form—Competency of person performing marriage cere­
mony—Quebec law .................................................................................. 412

Necessity of entering marriage in register—Performance of cere­
mony pursuant to license—Mixed marriages .................................. 414

Place of solemnization—Civil Code (Que.), art. 63.................... 413

Power of Quebec legislature—Solemnization of marriages............ 588

Right to interim alimony—Proof of marriage.................................. 46

Validity—Form of ceremony—Provincial license in Quelx-c—Ab­
sence of publication of banns—Two Roman Catholics married by 
Methodist minister ..................................................................................  411

Validity of—License—Omission of publication of banns—Two 
Roman Catholics married by Protestant minister .......................... 414

Who may perform—Public celebration—Sufficiency of license— 
Civil Code (Que.), arts. 59 and 59(a) ................................................ 415

MASTER AND SERVANT—
Employee to commence services at a future date—-Suspension of 
work—Payment of wages while employee not working.................... 69
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Liability of master—Negligence of foreman—Workmen's Com­
pensation for Injuries Act, R.S.O. 1897, eh. 100.............................. 310

Liability of master to servant when not on master's work.............. 09

Negligence—Common law and statute safeguards — Protection 
only while actually working—Fatal Accidents Act.......................... 70

Termination of employment—Temporary cessation of work.......... 00

Workmen's Compensation Act (Alta.)—Workmen not disentitled 
because of contract work .....................................................................  231

Workmen’s Compensation Act—Appeal—Questions of law.......... 231

MAXIMS—
“Expressio unius est cxclusio alterius".............. ..................526

“Fraus omnia corrumpit".........................................................   803

“Interest reipublicie ut sit (Inis litum".................................. 191, 543

“Lex plus fovat liberation! qua in obligationi".. ..............810

“Per verba de prie senti".............................................................................596

“Quo sentit onus debet senti re eommodum”. ......................... 287

“Res ipsa loquitur" .................................................................................... 91

“Resoluto jure dantis, resolviturc jus aecipientis" 802,803.804

“Res transit cum suo omere".......... .....................................................812

“Sic utere tuo alienum non hedas” . . 807

“Transivit in rem judicatam".................. . . 898

MECHANICS’ LIENS—
Accounting between employer and owner—Stay of workmen's ac­
tion, as against owner .....................................................................  . . 350

Class of action—Builders’ and workmen's privilege—Article 2013b 
C.C. (Que.)—Nature of suit necessary to prolong it beyond a year. 807

Defective statement of claim—Irregular certificate of lis pendens. 54

Hypothecary action in Quebec ........ ................ 807

Priorities over mortgage—Reference .................................................  871

MEDICAL ATTENDANCE—
Wills—Discretion of trustees—Authority to pay medical expen­
ses of bénéficia ries .................................................................................  787

MINES AND MINERALS—
Holder of a miner's license staking out claims after expiration 
of license—Renewal of license—Mining Act. 8 Edw. VII. (Ont.) 
eh. SI
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MINES AND MINERALS—Continued.
Locator of claim without license—Rights of discoverer—Mining 
Act, 8 Edw. VII. (Out.) oh. 21.......................................................... 319

Mining Act (Ont.)—Tenant-at-will—Recording claim—Patent.. 579

MISDIRECTION—
See Appeal; Criminal Law ; Trial.

MISREPRESENTATION—
Application for insurance—Concealment or non-disclosure of mat­
erial fact. ...............................................................  353

MORTGAGE—
Appeal from Master's finding on reference—Monthly rests—Re­
ference back .............................................................................................. 880

Express exception—Logs on way to mill .......................................... 475

Purchaser right in paying purchase money to protection in re- 
«pect of outstanding mortgage ................................................... 822

Registration—Absence of interest in creator of charge—Cloud on 
title — Damages........................................  852

To secure .bonds—What property covered—Logs on way to mill— 
Exception .................................................................................................. 475

MOTIONS AND ORDERS—
Setting aside writ of replevin—Affidavits leading to same not 
sworn to—Right to order restoring replevined goods.................... 368

MOTOR VEHICLES—
See Automobiles.

MUNICIPAL CORPORATIONS—
Ron us to railway—Statutory right to quash—Effect on, right to 
injunction against the passing of an ultra vires by-law................ 327

By-laws regulating—Distinction between “store” and “shop" — 
Restriction in relation to the commodities stored................................ 8

Diversion of street—Right to pass by-law closing part of highway. 903 

legislative powers—By-law as to offence already made criminal.. 47

Liability of county for construction and maintenance of bridges 
over streams more than 100 feet wide.............................................. 267

Liability—Non repair of sidewalk......................................................... 860

Non-completion of drain — Negligence — Damages — Mandatory 
order—Referee's report—Appeal ........................................................  853

Power to pass by-law—Killing of dogs running at large .............. 510

NAVIGABLE WATERS—
Right of riparian owner to have access to—Intervention of 
marshy ground ..........................................................................................  152
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NEGLIGENCE—
As basis of action—Breach of statutory duty.................................. I

Continuing to drive automobile when approaching horse shews 
signs of fright—Liability of driver.................................................. 1

Defective premise»—Liability of owner or occupant—Invitee, 
licensee or trespasser ........................................................................... 70

Liability of master for negligence of foreman—Ordering work­
man to clean out bole charged with dynamite.................................110

Personal injury—Licensee—Duty of owner of premises.................. 70

Personal injury—Perplexity of jury—Vague and ambiguous find - 
inga ... . 215

Trial of action for—Inconsistent and uncertain findings of jury 
—New trial ............  215

NEW TRIAL—
Inconsistent and uncertain findings of jury—Personal injury— 
Negligence .....................................   215

Jury findings—Perplexed jury—Vneertainty.....................................210

Misdirection—Instructions—Judge's opinion on facts.. S2H

Misdirection—Instructions—Substantial wrong negatived . S2H

Terms.........................................................................  877

Vague and ambiguous findings—Jury perplexed—Personal injury 
—Negligence ............................................................................................... 215

N USANCES—
Abatement of—Obstruction in river—Resistance—Liability for 
assault in resisting ...................... ........................ 1:14

Abating a nuisance—Assault—Counter-assault ami battery— 
Damages—Trespass “mb initio"’ ............... 122

Action restraining—Joinder of plaintiffs 805

Action restraining—I-ocus standi of plaintiffs 801

OFFICER—
Bargaining in reference to administration of office......................... .'100

Statutory defence—“Lawful" acts—Meaning of "lawfully" .......... 827

PARENT AND CHILD—
Alimony action—Decree awarding custody of children .......... 850

PAROL EVIDENCE—
See Kvidkxck.

PARTIES—
Action to restrain nuisance—Joinder of plaintiffs—Election under 
which plaintiffs name the action will proceed ................................ 805
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PARTIES—Continued.
Attorney-General as intervenant—Cancellation of Crown patent.. 205

Closing pleadings against third party—Con. Rule 3—Particulars 
in action on guaranty .....................................................................  870

Intervention—Ratepayers liable for assessment on opening up high­
way—Interest differing from municipality ...................................  312

Joinder—When Attorney-General a necessary plaintiff................. 327

Necessity of joining Attorney-General—Trespass—Encroachment 
on land by navigable waters ............................................................ 284

Right of Attorney-General to sue—Restraining municipal cor­
poration from passing ultra vires by-law.......................................  327

Sale of lands—Reduction of price through misrepresentation of 
purchaser—Subsequent action—Purchaser as third party..........  501

Third parties—Motion to set aside third party notice—Employers’ 
liability assurance—Terms of policy .............................................  875

Ultra vires by-law—Injunction to restrain the passing of—Process 
not open to private plaintiff unless specially affected ..................... 327

PARTNERSHIPS—
Two partners carrying on different businesses—Both becoming in­
solvent—Reference ............................................................................. 386

What constitutes—Transfer of an undivided interest in lands— 
Transferee laying out into a sub-division ...................................... 232

PART PERFORMANCE—
See Contracts ; Specific Performance; Vendor and Purchaser.

PARTY WALL-
HOW right to use common wall may be acquired—Intention .... 388

Right to use—New wall erected against existing wall—Joining to­
gether—Compensation for use of old wall ..................................... 388

PATENT—
Infringement—Change of venue—"May” ....................................... 850

PAYMENT—
Medium of —Payment to agent after notice to pay direct—Return 
to agent—Right of borrower to credit on mortgage .................... 211

Partial payment—Application—Conditions—Deposit in medio .. 530

Partial payment- Interruption or removal of limitation by .......  305

Partial payment—Statute of Geo. IV—Judicial construction— 
Legislative intent ............................................................................... 305

Sufficiency of demand—Production of bencht certificate to secre­
tary-treasurer of society—Conditional offer ............................... . 36
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PAYMENT INTO COURT—
Change of beneficiary—Contest as to whom insurance money ia 
payable—Principle on which such orders made ................... 870

PHYSICIANS AND SURGEONS—
Action to recover—Professional services—Conflicting and unsatis­
factory evidence supporting.............. 494

PLANS—
Admissibility as evidence—Overlapping of parcels—Errors in... 549

PLEADING—
Averment of fraud—Omission to use word “fraud” in pleading 
fraudulent transaction . 446

Closing pleadings against third party—Con. Rule 3.................... 876

Disallowing the delivery of an amended statement of claim— 
Mherta Rules 17», 181

Extension of time for delivery—Special grounds .. . 868

Mechanics’ lien—Defective statement of claim—Irregular lis 
pendens.............. .............................. .. . .. ................ 54

Motion before delivery of defence—Absence of affidavit—Nuisance 
—Damages................................................................................................. 855

Motion to strike out portions—Irrelevancy—Embarrassment— 
Motion for particulars before pleading—Practice—Affidavit— 
“Arrangement” for transfer of shares ..  868

Statement of claim—Action to restrain nuisance—Joinder of 
plaintiffs—Property rights and interests—Embarrassment— 
Prejudice ... ......................... .................. 865

Statement of claim—-Motion for particulars after delivery of de­
fence, but before examination for discovery—Plaintiffs resident 
abroad—Default in payment of interlocutory costs........................852

Statement of defence—Infringement of patent for invention— 
Attack on patent process—Offers of settlement—Venue .... 859

Statement of defence—Particulars—Motion to strike—Alleged 
facts as basis for fair comment.......................................................... 297

PLEDGE—
Statutory security of banks—Substitution—Rank Act, R.S.C. 1906, 
oh. 29, sec. 88, sub-eec. 2........................................................................ 573

POLICE BENEFIT FUND—
Right to retiring allowance—By-laws—Trustees . 850

POOR AND POOR LAWS—
Poor Relief Act (N.S.)—Claim for support—Notice of claim— 
Sufficiency............................................... ... ........................................ 109

POUNDS—
Pound breach—Rescue of animals being imjiounded...................... 47
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PRESUMPTION—
See Evidence.

PRINCIPAL AND AGENT—
Application for purchase of shares—Stock broker—Payment on
account of purchase—Right of agent in respect of deposit paid 
where principal declines to carry out sale ......................................530

Authority of agent—Ratification....................................................... 263

Payment to agent after notice from principal to make payments 
direct—Return of amount by principal to agent—-Right of bor­
rower to credit ................................................................................... 211

Rights and liabilities of principal on sale of land—Absence of 
authority to alter terms.................................................................... 268

-Share of profits—Sub-division of land—Advertising and selling 
same.................... ... .....................237

PRIVILEGE—
Affidavit on production—Asserting claim of privilege—Alberta 
Supreme Court Rules—Remedying old practice—Inspection of 
questioned documents by Judge ............................ 180

Discovery and ins|>ection—Production of documents on examina­
tion—Reports of railway accident................................................. 97

Libel and slander—Landlord demanding rent—Serving tenant 
with notice to quit.......................... ................................................. 48

PRODUCTION—
See Discovery and Inspection.

PROMISSORY NOTE—
See Bills and Notes.

PROPERTY AND CIVIL RIGHTS—
See Constitutional Law.

PUBLIC IMPROVEMENTS—
Conditions precedent to payment—Performance of work for public
utilities commission   02

PUBLIC LANDS—
Cancellation of Crown patent—Adding Attorney-General as party 
intervening ..........................................................................................  205

Grant from the Crown—Prior grant of a township—Allotment by 
commissioners ...  549

Inconsistent grants—Overlapping—Right of senior grantee ........... 549

Rights of first grantee—Boundaries of subsequent grant overlap­
ping ...................................................... 549

Township grant—-Rights of subsequent grantee—Possession.......... 548

Township grant from Crown—Validity—Absence of particular 
description ... ...............    548
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PUBLIC SCHOOLS—
Right of child of parent having permanent residence in district 
to attend school without payment of f<-es—Manitoba Public 
School Act ................................................................................................ ',7

RAILWAYS—
Constitutional law—Ineor|M>ration by Dominion Parliament—Pro­
vincial legislation regulating work on Sunday—Right of Parli 
ament to pass •.............................................................................................1H0

Liability to minors—“Sti ride" on cow-cntclier—Evidence
—Nonsuit ...................... 804

()|H'ratioii on Sunday—What amounts to a continuous route— 
R.NX\ 11HH1, ell. 137. sec. 9. *ub-*ec. .*» I MO

Operation—Sunday laws—Binding effect of provincial Act on 
street railway company incorporated by Dominion Parliament—
0 Kdw. VII. (Ont.) ch. 30. sec. 193.................. ..............190

RATIFICATION—
Rights and liabilities of municipal corporation—Construction and 
maintenance of bridges over streams more than 100 feet wide— 
Municipal Act (Ont.)........................................................ . 207

See Estoppel.

REAL ESTATE AGENTS—
Authority of agent to sell land—Purchaser refusing to carry out 
purchase—Right to c usât ion ......................................................  835

Breach of duty—Secret commission—Forfeiture of compensation 
—Fraud ..................................................................................................... 340

Commission—Essentiality of causa causons—Sale of lands . 149

Commission—Purchaser inducing vendor to lower price by mis­
representation—Indemnity by purchaser .............................................. 501

Commission on sale of real estate—Bringing vendor and pur­
chaser together ........................................................................................ 149

Compensation—Causa causans—Liability of vendor for two com­
missions ....................................................................................................... sin

See Brokkkh.

REFERENCE—
Assignment for creditors—Two partnerships—Both becoming in 
solvent—Confusion as to liability—Examination and inquiry into 
rights ......................................................................................................... 380

RELIGIOUS SOCIETIES—
Decree declaring marriage null and void—Ne Teinere Decree— 
Marriage of two Roman Catholics by a Methodist minister ........ 411

Signing marriage register—Civil Code (Que.), art. 04   414

9
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REPLEVIN—
Writ of replevin on “affidavits” not sworn to, set aside—Order re­
storing replevined goods—Setting aside replevin writ ................. 2108

RESCISSION—
Agreement for sale of interest in mining company—Time deemed 
of essence—Abandonment ................................................................ 867

Lund contract—Purchaser's default—Notice after default .........  822

Of contracts—Non-compliance with express agreement—Repudi­
ation by purchaser ........................................................................... 821

RESIDUARY CLAUSE—
Wills—Devise by legatee of residue undisposed of at her death.. 255 

RESIDUARY DEVISEE—
Wills—Division of residue—Absolute gift .......................... 119

RES JUDICATA—
Prior judgment against company without assets . 898
Sec Judgment.

REVERSION—
See Wills.

RIPARIAN RIGHTS—
Waters—Right to maintain wing dams and bank-lining ............... 122

Right of riparian owner to access to navigable water—Interven­
tion of marshy ground ...................................................................... 152
See Waters.

SALE—
Hotel ami contents—Appurtenant chattels—Food supplies .........  337

Inadequate delivery—Part of goods are withheld by vendor ....... 337

Warranty—Duty of seller to test ...................................... 785

SALES AGENT—
Discovery and inspection—-Right to examine sales agent as officer 
of corporation . ................  115

SCHOOLS—
Expropriation of land for a site—Injunction restraining arbitrators 
from proceeding ................................................................................. 854

Right to attend—Child of resident having |>ermancnt residence in 
district—Manitoba Public Schools Act—"Non resident pupil" ... 57

SEARCH AND SEIZURE—
Evidence—Articles obtained under search warrant—Regularity 
of warrant .............................................................................................276

SEPARATION—
See Divorce and Separation.



SET-OFF AND COUNTERCLAIM—
Judgment and acciumt in coui|>cnsation—Civil ('ode (Quo.), art.
Ill» IM
Judgment annulled by portion of assigned accounts—-Contra judg­
ment for excess ........................................................................................ 490

SETTLEMENT—
See CoilPBOMiBK and Skttlkmknt.

SHERIFF—
Right of, on payment of execution prior to expiry of statutory 
period—Jt.S.M. 1002, eh. 58, secs. 24, 25.............................................. 188

Right to seize licensee’s interest in mining claim . 580

SHIPPING—
Property in vessel—Contract to build—Vesting in navigation com­
pany after first payment—Equity................................................ .174

SIGNATURE—
Amount of claim ascertained by signature of party—Jurisdiction 
of Division Court ..........................   200

SLANDER—
See I JUKI. AND Si,AMOK.

SOLICITORS—
Change of—Dismissal and discontinuance ...................................... 903

8PECIF 1C PER FORMANTE—
Absence of instructions or authority of owner . 863

Contract for sale of land—Statute of Frauds—Parol variation . 471

Default on down payment—Stipulation for payment contempor­
aneously with execution of agreement—Outstanding mortgage . 820

Default opened—Abandonment—Rescission .... . 468

Prior action for purchase-money under acceleration clause— 
Tender of defaulted instalment only—Abandonment .................... 468

Right of appeal to Supreme Court of Canada from judgment of 
Court of Appeal (Ont.) in action for................................................ 541

Right to remedy—Failure to pay instalments of purchase money 
when due—Tender of instalments in arrears ...................................... 250

Sale of land—Effect of purchaser's injecting fresh condition into 
agreement...............................................................   821

Contract—Sale of lands—Down payment default—Abandonment— 
Repudiation—Right to rescind ...........................................................    820

STATUTE OF FRAUDS—
Contract for the sale of lands—Parol variation—Specific jierforiii- 
ance .............................................................................................................. 471

Formal requisites—Validity of contract 471
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8TATVTE OF FRAVDS—Continued.
Proceedings—Sufficiency of right—Several documents .................... 263

See Conthacth.

Statute of bar only to enforcement ...................................................... 377
Verbal agreement for sale of land—Validity as to substance— 

STATUTES—
Construction—Legislative intent—Statute of Limitations—Part
payment—Judicial interpretations ......................................................305

Construction of Bills of Sale and Chattel Mortgage Act. 10 Edw.
VII. (Out.) ch. 65—Strict construction ...................................... .. 174

Construction of New Brunswick statute requiring notice of action 
in claiming damages for false imprisonment .................................... 828

Construction of provincial enactment—Legislative intent—Power 
of Courts to question the reasonableness of the enactment ............ 180

Construction—Re-enacting statutes—Declaration as to law pre­
viously laid down—Intention .................................................. ............ 200

Conversion of private company into public cor|>oration—Statutory 
provisions—Applicability to the conversion of a public corporation 
into a private company .......................................................................... 525

Re-enactment of ancient statute—Construction—English statute— 
Legislative Act based upon judicial interpretations applied— 
Statute of 21 James I.............................................................................  305

Strict construction—legislation extending classes of property sub­
ject to levy................................................................................................580

STAY OF PROCEEDINGS—
Judicial discretion in refusing stay of execution 53

Jurisdiction of Judge of Court of first instance to grant ............ 147

Jurisdiction of Judge of Supreme Court of Canada—Prior to judg­
ment being certified to lower Court .................................................... 147

Mechanics’ lien action—Accounting between employer ami owner 
—Completion of work by owner........................................................ 350

Non-payment of costs of previous actions .............. 887

Right to stay of proceedings in original action—Absence of remedy 
by separate action to restrain action in High Court ...................... 202

STOCK BROKERS—
Authority to sell shares on specified terms—Deposit on account 
of purchase on different terms .. ............................530

Purchase of shares on margin—Terms—Failure to keep up........ 875

Shares held for re-sale on customer's account..................................004
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STREET RAILWAY—
ColliHioii with vehicle—Ultimate negligent...................................... 215

Operation—Sunday law*—Binding effect of provincial Act on 
street railway company incorporated by Dominion Parliament.. 190

SUM MA RY PR( X’EEDI NUS—
Over holding tenant—Alberta Rule 409 .... 281

SUMMARY TRIAL—
Power of magistrate as to amendment—Absence of a worn informa­
tion—I’rim. Code 1906, part XVI.......................................................  380

SUNDAY—
Operation of railway—Provincial legislation effecting—Dominion 
incorporation ... ................................................................... 189

TAXES—
Action to net aside—Irregularities in sale—Plaintiff tenant of de­
fendant .... ........ ............................................................ . 877

Payment of, by beneficiary—Amount accruing prior to death of 
testator . ....... 898

TENANCY AT WILL—
License under Mining Act—Position prior to issuing of patent— 
Exigibility of rights ................................................................................ 580

TENDER—
Effect of tender of arrears of instalments over-due on land con­
tract—Notice of cancellation—Offer to reinstate agreement—In­
creased price.................................................................................... 250

Effect of tender of Instalments in arrears under land contract— 
Specific performance ........     468

Sufficiency of—Amount of claim without costs paid into Court... 37

Sufficiency of—Sale of speculative projierty—Default on purchase 
price—Ultimate tender—New contract .......................................  821

THIRD PARTY—
Costs ... .............. ............. 851
See Parties.

TIMBER—
Contract for sale of standing timlier—Part performance—Posses­
sory act*. .......................................... 203

TOLLS—
Right of jM'ison making improvements in highway to charge tolls 
to user—Water or land ............   402

TRADEMARK—
Beverage trademark—Re labelling of bottles—Crim. Code 1906, 
sec. 655 99

Unlawful use of a beverage trademark on bottles—Mens rea .... 100
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TREATIES—
The Ashburton Treaty—Effect on charter of corporation with 
power contravening provisions of treaty—Ultra vires .................... 402

TRESPASS—
Abating n nuisance—Assault—‘Counter-assault and battery— 
Trespass “ab initio” .. ........................................................................ 122

What constitutes—Overlapping of Iroundaries—Cirants from the 
Crown...................... ............................. ..................................................... 548

Duty of owner of premises to trespassers—Unprotected hatch of 
ship ... ...................................................................................................... 69

TRIAL—
Findings of fact—Absence of jury—Appeal ...................................... 122t

Preliminary questions of law—Leave to set down—Partial settle­
ment ...............................................................................................................529

Review of findings of trial Judge without a jury—Appeal—Dam­
ages ................................................................................................... . 5.33

Summary trial of criminal offence.................................................. 270

TROVER—
Dealing with goods wrongfully held—Compensation for improve­
ments .......................................................................................................... 402

TRUSTS—
Discretion of trustees—Authority to pay medical expenses of bene­
ficiaries ..............................................................................................  787

Liability of trustee—Management of trust—Collateral security— 
Obligation of diligence—Collaterals statute-barred .............................. 305

Maintenance deed—Intention .......... 61

ULTRA VIRES—
Acts of municipal corporation—By-law granting lion us to rail­
way—Statutory right to quash—Right to injunction......................327

Corporation charter in contravention of international treaty ____ 402

USURY—
Recovery of excess—Common law' right ...................................... 5

Recovery of excess—Money Lenders Act. R.S.C. 1906, ch. 122___ 5

VENDOR AND PURCHASER—
Agreement for sale of land—Default—Abandonment — Rescission 
— Specific performance ........................................................................ 468

Construction of contract—Unacquired title—Right to conveyance 
—Purchase of several lots .................................................................. 370

Lessee's assignee exercising option of purchase—Easements created 
by his assignor—Notice .......................................................................... 373

Non-compliance with express agreement—Repudiation—Rescission 821
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VENDOR AND PURCHASER—Continual.
Notice—Sale of land—Outstanding mortgage—Notice of possible 
terms — Presumption...............................................................................821

Petition under statute title..................................................................... 860

Right to specific performance—Failure to pay instalments when 
due—Tender of amount in arrears ...................................................... 250

Sale of land by agent without authority from principal—Rights 
of principal.................................................................................................208

Sale of land—Default by purchaser on express requirement of con­
tract—Rescission after notice against default .................................... 822

Sale of land—Default on payment contemporaneous with agree­
ment ..............................  821

Sale of land—Down payment—Consideration from execution of 
agreement...................... .................... . 822

Sale of land—Instalments—Acceleration clause—Relief against 
default ........................................................................................................ 108

Sale of land—Instalments—Default stipulation ..................................108

Sale of land—Outstanding mortgage—Purchaser’s right in pay­
ing entire purchase price to protection .............................................. 821

Sale of land—Outstanding mortgage—Vendor’s title—Down pay­
ment ....................................................................................................... 822

Sale of lands—Prior action for purchase-money—Tender of de­
faulted instalments — Abandonment............................. 468

Transfer of undivided interest by owner—Division of profite— 
Divisions of funds for sub-dividing purposes—Partnership . .. 232

VENUE—
Change—Failure to set case down at proper time—Avoidance of 
delay ....................................  854

Infringement of patent of invention—R.S.C. 1906. ch. 69. see. 31. 859

VOTING—
See Elections.

WAIVER—
Action by real estate broker for share of profits—Onus of estab­
lishing waiver of conditions—Sub-division of land........................ 237

Benevolent societies—Acceptance of assessment by subordinate 
officer—Suspension for failure to pay assessment on time.............. 12

Benevolent societies—Liability on certificate—Forfeiture for non­
payment of assentiment.............................. ...... 13

Benevolent societies—Reference to by-laws and constitution in cer- 
tiflcate—Statutory conditions..................... 35

See Tender.
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WARRANT—
Extradition—Irregular arrest—Rearrest on warrant .................. 805

Search—Regularity of—Admissibility in evidence of articles seized 276 

WARRANTY—
Sale of machinery—Duty of seller to test .................................. 785

WATERS—
Diversion of surface a ter by adjoining owner—Trespass—Injunc­
tion—Damages — Costs ........................ ...............................................  858

Injury to mill by Hooding—Unprecedented spring freshets—Fail­
ure to shew fault on part of defendants—Damages........................857

Opposite riparian owners—Right to maintain wing dams and 
bank-lining .................................................................................... 122

Right of riparian owner to access to navigable water—Marshy 
ground intervening.................................................................. . 152

Right to land formed by alluvion or gained by the reces. m of 
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