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STEWART v. STEELE.

Saskatehewan Supreme Court, Lamont, J. September 9, 1012

3 1. AvroMoBiLes (§ 1—2)—NEGLIGENCE IN THE USE OF—CONTINUING TO
DRIVE CAR WHEN APPROACHING HORSE SHEWS SIGNS OF FRIGHT—
LIABILITY OF DRIVER
A driver of automobile who continnes to advance towards horses
which, by thei ions, indiente that they are frightened by his ear,
is guilty of negligence, and is liable to the owner of the horses for
injuries sustained by him while tryi to hold them

n

Hignways (§ 11 B—35) —RESPECTIVE RIGITS OF DRIVERS OF AUTOMOBILES
AND DRIVERS OF HORSES TO USE OF HIGHWAY-—STATUTORY REQUIRE
MENTS,

Both drivers of automobiles and drivers of horses have a perfect
right to use the highway, but the right of each is subject to the
qualification that he must use it in conformity with any statutory re

its use by the other dangerous

quirements, and not so as to make
[Marshall v, Gowans, 24 O.LR. 522, referred to.]
Evipexce (§ 11 H—270) —PRESUMPTION THAT AUTOMOBILE DRIVER KNOWS
OF THE TENDENCY TO FRIGHTEN HORSES
The driver of an automobile must be held to be aware of the ten
deney of automobiles to frighten horses, e ally in places where
automobiles are so little used as to be strange objects to horses
r Vehicles at p. 104.)

[See David's Law of Mo
LIABILITY OF DRIVERS OF AUTOMOBILES FOR NON

i. AvtomoniLes (§1-—1)-
ORSERVANCE OF A STATUTORY DUTY
The non-observance by the driver of an antomobile of a duty imposed
upon him by statute is in itself evidence of n
[See Halsbury's Laws of England, vol. 9, p, 571.]
5. NEGLIGENCE (§ 1 A—4a)—A8 BASIS OF ACTION—DREACH OF STATUTORY
DUTY,
t Every one for whose bhenefit a duty is imposed by statute upon any
" person |L|7 a right to have that duty performed, and, if he suffer by
y reason of its non-performance, he has a right of action against the per
‘7 son guilty of such non-performance.
[David v. Britannie Merthyr Coal Co., [1900] 2 K B, 146, referred to.]
6. Avromoniies (§ 1—1)—PUBLIC REGULATION—NON-ORSERVANCE OF STA

Tore—R.8.8, 1000, on. 132,

The Saskatchewan Act to regulate the Speed and Oper
Cars, RS.S, 1909, ch, 132, is passed to insure the y and protec
tion of persons riding or driving upon the highway, and gives a right
of action to any such person who is injured by reason of the non
ubservance of the requirements of the statute

[Butler v. The Fife Coal Company, [1912] A.C, 149, referred to.]

ion of Motor

Tms is an action for damages for injuries received by the
plaintiff as a result of his horses becoming frightened at the
defendant’s automobile.

Judgment was given for the plaintift for $400 and costs.

E. R. Wylie, for plaintiff,

C. E. D. Wood, for defendant.

1—6 p.LR.
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Lasont, J.:—The action came on for trial before me with a
Jjury at Arcola, where it was the last jury case on the list. When
the jury was empanelled, counsel for both parties requested me
to discharge the other jurymen on the panel, and agreed that
should the jury not be able to agree as to a verdiet they would
ask me to determine the rights of the parties on the evidence as
if the matter had been tried before me without a jury, The
jury failed to agree on a verdiet, and the parties requested me
to determine their rights on the evidence put in. The faets
are as follows:

The plaintiff had driven into Creelman, which is an incor-
porated village, with his team and wagon, and had left them
standing in front of a store on Railway street while he went
into the store to make some purchases. While he was in there,
the defendant drove along Railway street in his automobile,
coming from the direction in which the horses were facing. He
drove along the street at a rate of speed not less than fifteen
miles per hour until he came to Main street erossing, which was
130 feet from where the plaintiff’s horses were standing, when
he slowed down to ten miles per hour. After going over the
crossing, the defendant removed the eluteh and allowed his ear
to proceed simply with its own momentum. The car gradually
slowed down until the defendant was 40 or 50 feet distant from
the horses, when he put it into low gear and approached the
team at a speed of not more than six miles per hour. Before
the defendant had reached Main street erossing, someone called
to the plaintiff that an automobile was coming. He ran out and
grabbed his horses by their heads. They were then backing and
prancing and crowding from side to side, and otherwise acting
as if frightened. The defendant noticed the horses just after
he passed Main street crossing. Ile admits they were then
praneing, and that the plaintiff was at their heads. e also ad-
mits that when he put his ear on low gear they were standing
with their heads up and ears up, looking at him, and that as he
approached they were prancing. He went past them at a rate of
not more than six miles per hour. Just as he got about opposite
the horses they sprang forward, carrying the plaintiff against a
telegraph pole with such foree that his arm was broken. For
this injury the plaintiff now claims damages. He bases his
claim to recover on the ground that the defendant was guilty
of negligence, and in the alternative that he was guilty of a
breach of the duty imposed upon him by the Aet to regulate
the Speed and Operation of Motor-Cars, being R.S.S. 1909, ch.
132. That Aect in part is as follows:—

6. No motor vehicle shall be run upon any public highway or place
within any city, town or incorporated village at a greater rate of
speed than ten miles an hour or upon any public highway or place

outside of any city, town or incorporated village at a greater speed
than twenty miles an hour,

6 DLR.|
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6 DLR.| STEWART V., STEELE.

8. Every person having control or charge of a motor vehicle shall
whenever upon any public street or place approaching any vehicle
drawn by a horse or horses or any horse upon which any person is
riding, operate, manage and control such motor vehicle in suc h manner
as to exercise every reasonable precaution to prevent the frightening
of any such horse or horses and to insure the safety and protection
of any person riding or driving the same and shall not approach such

vehicle

w horse within one hundred yards or pass the same going
in the same or opposite direction at a greater speed than six miles
per hour; and if any such horse or horses appear frightened the person

1

in control of such motor vehicle shall reduce its speed and shall not

proceed further towards su animal unless such movement be neces
sary to avoid accident or injury or until such animal appears to be

under control of its rider or driver

12. Any person violating any of the provisions of this Act shall
upon summary convietion before a of the peace be liable to a
penalty not exceeding fifty dollars and in default of payvment one

month’s imprisonment

The defendant’s own evidenee shews that he ran his motor-
car on the public highway within the incorporated village of
Creelman at a greater rate of speed than ten miles per hour,
and that he approached the plaintiff’s team within 100 yards at
a

iter speed than six miles per hour. Both these were
breaches of the provisions of the statute. It was also contended
by the plaintiff that he failed to stop when he saw that the
horses were frightened and that he proceeded before the horses
were under control. The evidence shews that when he saw the
horses were frightened he reduced the speed but did not stop
the car. The plaintiff says, and T find as a faet, that as the
defendant’s car approached the horses they were jumping and
crowding from side to side. He also says that he did not have
them under control until after he was injured. The defendant
says the horses had their heads up and ears up and were looking
at him when he put his ear into low gear, and that they were
prancing as he approached. Horses acting as these animals
were doing eannot, in my opinion, be said either to be or to
appear to be under control. 1 therefore find that the defendant,
by proceeding before the horses appeared to be under control,
committed a further breach of the statute.

In the light of these facts, was the defendant guilty of negli-
gence which led to the plaintiff's injuries? I am of opinion
that he was. Apart altogether from the requirements of the
statute, it seems to me that for the driver of a motor-car to con-
tinue to advance towards horses that are prancing and erowding
from side to side, thus indieating a frightened condition on their
part, is clear negligence. 1t is true that a man has just as much
right to travel the publie highway with his motor-car as another
has to travel it with a team of horses. Both have a perfect right
to use the highway. The right of each, however, is subject to
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this, that neither must use it in such a way as to make its use by
the other dangerous, and also, that each must use it in con-
formity with the requirements preseribed by statute: Marshall v.
Gowans, 24 0.L.R. 522, at p. 531. In the discharge of his duty not
to make the use of the highway dangerous for vehicles drawn
by horses, the driver of a motor-car must be held to be aware of
the tendency of motors to frighten horses, especially in localities
where motor-cars are so little used as to be strange ohjects to
horses: David’s Law of Motor Vehicles, at p. 104.  And when
he sees that horses which he is approaching are frightened, it is
only prudent that he should stop his ear and, if necessary,
close down his engine until they are under control or have passed
or until the danger of accident has been overcome. To continue
to advanee towards horses giving indications of heing in a
frightened condition, even if their owner is at their heads (un-
less the owner signals the car to approach) is not exercising
that eare which a cautious and prudent man should exercise
under the eircumstances. Futhermore, the non-observance of a
duty imposed by statute is in itself evidence of negligence. The
precaution which the Legislature has directed to be taken is
evidence of the standard of cars which should be maintamed
under the cirenmstances. The non-observance by a motor driver

of that which the Legislature has preseribed as a suitable pre-
caution is failure to observe that care which an ordinary pru-
dent man would observe and if damage results from such non-
observance, he must be held responsible therefor. See Eneyclo-
pedia of the Laws of England, vol. 9, p. 571.

It was strongly contended by counsel for the defendant that
no right of action acerued to the plaintiff by reason of the de-
fendant’s failure to observe the precautions preseribed by
statute. IHe argued that the statute in question in this action
was one passed for the benefit of the publie generally, and that
therefore, an individual had no right of action for breach of its
provisions, but that the only remedy for such breach lay in the
imposition of the penalty provided in section 12. T eannot agree
with this contention. In my opinion section 8 of the Aet was

passed to ensure the safety and protection of persons riding or
driving horses upon the highway. To this class the plaintiff
belonged. e was therefore a person for whose benefit the
statute was passed. The right of such an one to bring an action
for damages for injuries received on account of the non-obsery-
ance of the statute was laid down by Lord Kinnear in the very
recent case of Butler v. The Fife Coal Company, [1912] A.C.
149, as follows :—

I agree that if an absolute duty is imposed upon mine-owners by

statute they must be liable absolutely to those for whose benefit it is
imposed,
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6 DLR.] STEWART V. STEELE.

This statement merely lays down what had previously been
held to be the law, namely that if by a statute a duty is laid on
any person, everyone for whose benefit the du'v was imposed
has a right to have it performed, and if it is not performed, and
damage results to a person from its non-performance, he has a
right of action against the person guilty of the breach of the
duty. See David v. Britannic Merthyr Coal Company, [1909]
2 K.B. 146. In the present case the statute imposed upon the
defendant the absolute duty of not approaching within one hun-
dred yards of the plaintiff’s team at a rate of speed exceeding
six miles per hour, and of not proceeding further when he saw
that the horses were frightened until they appeared to be under
control.  This duty the defendant did not observe. That the
horses hecame frightened at the defendant’s car is beyond ques-
tion. Had he not approached within 100 yards at a speed
exceeding six miles per hour, the horses might not have been
frightened, and had he not continued to approach when he saw
they were frightened, but had stopped the car, the aceident un-
doubtedly would not have happened, for in that case the horses
would not have sprung forward. The defendant was the
guilty of negligence causing the injury to the plaintiff for which
the plaintiff is entitled to recover. I assess the damages as fol-

ore

Jows :—
Loss of time, and expenses 4200, 00
(General damages 200,00
Total $400.00

There will, therefore, he judgment for the plaintiff for
#400,00 and District Court costs,

Judgment for plaintiff.

WATTS v. TOLMAN.
Manitoba King's Benoh. Trial before Mathers, C.J.K.B. October 2, 1912,

). Usury (§ 11—25)—Recovery oF Excess—Moxey Lexpers Acr, RS.C
1906, cm. 122,

Any remedy provided for Ih« relief of borrowers against usury by
the \Iom-\ Lenders Act, R.S.C. 1906, ch. 122, is comulative of and
not in substitution for the common law right to recover the excess,

[Money Lenders Act, R.S.C. 1906, ch. 122, considered.]

2. Usury (§ 11—25)—RECOVERY OF EXCESS—COMMON LAW RIGHT.

A borrower who has puul interest in excess of the maximum rate
for which a contract may legally be nmnlo under the provisions of the
Money Lenders Act, R. 1906, ch. 122, has a right of action at
common law to recover such excess.

[Browning v. Morris, 2 Cowp. 790, 98 Eng. Rep. 1364, and Smith v.
Bromley, 2 Doug. 696, 99 Eng. Rep. 441, applied; Barnhart v. Robert-
son, 6 QBOS. (Ont.) 542, specially referred to.]
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Tue defendant is a money lender residing in the city of New
York, in the United States, but who during the years 1906,
1907, and 1908, carried on a money lending business in this
eity. During that time he loaned money to a large number of
people at a rate of interest in excess of that permitted by section
6 of the Money Lenders Aet, ¢h, 122, R.S.C, 1906. Twenty-six
of these borrowers who paid to the defendant interest in excess
of the legal rate to the aggregate amount of $3,397.08, assigned
their claims to the plaintiff, who now sues the defendant to re-
cover the excess of interest so paid.

The defendant demurs to the whole statement of claim on
the ground that the plaintiff has no right of action.

Judgment was given on the demurrer for the plaintiff with
costs.

J. F. Davidson, for the plaintiff,
H. F. Tench, for the defendant.

Marners, C.JK.B.:—At common law a borrower who had
paid interest in excess of the legal rate fixed by the usury laws
had a right of action to recover such excess. The law was so
declared by Lord Mansfield in Browning v. Morris, 2 Cowp. 790,
98 Eng. Rep. 1364, He said, at p. 792:

These statutes were made to protect needy and necessitous persons
from the oppression of usurers and monied men who are eager to take
advantage of the distress of others, whilst they, on the other hand,
from the pressure of their distress are ready to come into any terms,
and with their eyes open not only to break the law but to complete
their ruin. Therefore, the party injured may bring an action for the
excess of interest,

He reiterated that statement of the law in Smith v. Bromley,
2 Doug. 696, 99 Eng. Rep. 441, where he, at the same time, dis-
approved of Tomkins v. Bernet, 1 Salk. 22, which appeared to
have decided the contrary.

To the same effect are Clarke v. Shee, 1 Cowp. 197, and
Bosanquett v. Dashwood, Tempe Talbot 38. In Barnhart v
Robertson, 6 Q.B. (0.8.) 542, an action to recover interest paid
in excess of usury laws was sustained in Ontario. See also 39
Cye. 1030, and 29 Am. & Eng. Enceye. 543,

By section 6 of the Act a money lender is prohibited from
stipulating or exacting upon a loan of money the prineipal of
which is under $500, a rate of interest in excess of twelve per
cent. The loans in respect of which this action is brought were

all under $500.

By seetion 11 every money lender is guilty of an indictable
offence and liable to imprisonment for a term not exceeding one
year or a penalty not exceeding $1,000 who lends money at a
rate of interest greater than that authorized by the Aet.
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6 DLR.] Warrs v, ToLman.,

It was argued that section 7 provides a remedy where a suit,
action or other proceeding concerning a loan of money has been
brought by the money lender, but does not provide for any action
at the suit of the borrower. I doubt very much if that is the
correet interpretation of seetion 7; but I do not find it necessary
to decide the point, as I am clearly of opinion that the statute
does not supplant the common law right but the remedy under
the statute is eumulative,

The only point argued was as to whether an action lies for
interest exacted in excess of the rate fixed by the Money Lenders
Act. In my opinion it does.

There will, therefore, be judgment on the demurrer for the
plaintiff with costs.

Judgment for plaintiff.

WILLIAMS v. B. C. ELECTRIC R. CO.

British Columbia Supreme Court, Murphy, J. September 5, 1012

Jury (§ 1B 1—11)—RIGHT TO SERVE JURY NOTICE—JUDICIAL DISCRETION
—B.C. Surreme Courr Runes 430, 967,
British Columbia Supreme Court Rule 967, 1906, empowering the
Court or Judge, save as otherwise provided by the rules or any Act,
the time appointed by these rules for doing any

enlarge or abric
t or taking any proceeding upon such terms (if any) as the justice
of the case may require and permitting any enlargement to be ordered
though the application for the same is not made until after the ex
piration of the time appointed or allowed, gives a Judge the power to
extend the time for serving a jury notice under British Columbia
Supreme Court Rule 430, 1906, as amended 1908, which provides that
in any other cause or matter than those in which the Court or Judge
might direct the trial without a jury, upon the application within
four davs after notice has been given to any party thereto for a trial
with a jury an order shall be made accordingly.

[Moore v. Deakin (1886), 53 L.T.N.S. 858, and Clarke v. Ford
MeConnell, 16 B.C.R. 344, referred to.]

AN application by the plaintiff for an order extending the
time for serving a jury notice.
The application was granted.

M. A. McDonald, for plaintiff.
Wood, for defendant.

Mugreny, J. :—There seems no doubt that a Judge has power
to extend the time under rule 430 by virtue of rule 967: Moore v.
Deakin (1886), 53 L.T.N.S. 858,

This being a negligence case is one peculiarly within the
province of a jury to try and in view of the decision in Clarke
v. Ford McConnell, 16 B.C.R. 344, is one, I think, in which I
should exercise my discretion in favour of the plaintiff.

The application is granted.

Application granted.
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Re HOBBS AND CITY OF TORONTO.

Ontario High Court, Boyd, C., in Chambers. September 20, 1912,

1. Brinnines (§1 A—T)—Buipise rErMiTs—\WHEN ISSUARLE FOR A
STORAGE  BUILDING  WITHOUT CONTRAVENING  BY-LAW  AGAINST
“STORES™ IN RESIDENTIAL DISTRICTS

A permit to erect a building for the mere purpose of storage or
safekeeping of furniture or machinery or implements does not fall
within the classes of buildings for “laundries, butcher shops, stores,
and manufactories,” which may be prohibited by ecity by-law under
the Municipal Act, 1003 (Ont.), see. 54la, as amended in 1904 by
i Edw. VII ¢h, 22, see, 19

2. Buitoisgs (§ 11 A—7 BUILDING PERMITS—PURPOSE OF BY-LAW PRO-
HIBITING AND REGULATING—MEANING OF “STORE" COMPARED WITH
suor.”

I'he purpose of a city by-law under the Municipal Act, 1903 (Ont.),
sec, 54la, as amended by 4 Edw, VIL ¢h, 22, sec. 19, is 1o protect
residential districts in cities from being disturbed by proximity of
buildings, in which general business is actively earried on and goods
kept for sale, or wares are bought and sold, or machinery or other
commodities are manufactured, repaired, or otherwise generally
dealt in

[City of Toronto v, Fo 5 DLLR. 447, 3 OW.N. 1426, Century and
English Imperial Dietionaries b roce tore,” and Hall on North
American Voeabularies, referred to

3. Bumpings (§ 11 A—7)—Brmoine rerMiTs—WHEN ISSUED FOR STOR
AGE BUILDINC RESTRICTIONS IN RELATION TO THE COMMODITIES
STORED

Under a by-law based on the Municipal Act, 1903 (Ont,), see, Hila

as amended by 4 Edw, VIL ch. 22, sec. 19, a city corporation may
properly issue a permit for a building as a place for the storage of

commodities, providing that machinery or other articles which may
be stored therein shall not be repaired, refurbished, o, traded
in, bought or sold, as would ordinarily be done in a repair shop,

salesroom, or factory

Morion by Hobbs for a peremptory order in the nature of a
mandamus requiring the eity corporation and the eity architect
to issue to the applicant a permit for the erection of a building

The application was granted.

W. O, Chisaolm, K.C., for the applicant
C. M. Colquhoun, for the respondents.

Boyp, C.:—Ia the application for a permit to build, it is
stated that the building to be erected is for the ‘‘purpose of
storage.”” It is proposed to store therein such things as (second-
hand) machinery, furniture, or printing presses, for safe-keep-
ing until removed. If the use of the bulding is thus defined and
limited as a mere place of deposit, I do not think it falls within
the classes of buildings prohibited by the by-law. The by-law
is based on the Municipal Aet, 1903, sec. 541a, as added in 1904
by 4 Edw. VIL ch. 22, sec. 19, relating to the regulation and
control in cities of the loeation, erection, and use of buildings
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6 D.LR.| Re Hoses axp Ciry oF ToroNTO.

for *‘laundries, butcher-shops, stores, and manufacturies.”” The
one pertinent word in this conneetion is ‘s ." In City of
Toronto v. Foss, b D.I.R. 447, 3 O.W. 1426, it was
conceded by counsel that the word ‘‘stores’ in this
context meant ‘‘shops.”” I think that is so. Probably,
for the sake of euphony, after saying “‘butcher-shops,”’
the further idea as to ‘‘shops’ generally was carried
out by using its equivalent, ““stoves.”” The dictionaries tell us
that, in the United States and the British colonies adjoining,
“‘store’’ is used to denote a place where goods are kept for sale,
and quote Captain Basil Hall, writing about his travels in North

America, where he says, ‘‘ ‘Stores,” as the shops are called.”
See Century Dictionary and English Imperial Dictionary sub
voce *‘store.””

The legislation gives power to forbid the residential districts
in cities being disturbed by the near locality of places where
business is actively earried on, places to which the publie is in
vited to come for purposes of traffic (buying and selling) or
where anything like manufacturing work is being done. The
broad meaning of ‘‘shop’’ is: (1) a building appropriated to
the selling of wares at retail; and (2) a building in which mak-
ing or repairing of an article is carried on or in which any
industry is pursued; e.g., machine-shop, repair-shop, barber’s
shop: see Century Dictionary sub voce ‘‘shop."”’

I think the permit may properly issue in this case to erect
this building as a place of storage only, so that whatever engines
or machines may be deposited there for safe-keeping are not to
be repaired, refurbished, painted or otherwise dealt with, as
might be in a repair-shop or place of manufacture.

With these restrictions, I grant the application, but it is
not a case for costs; the city authorities have not acted capri-
ciously, and have had cause to fear that the building might be
improperly used, were a broad permit given.

Application granted.

ELLIOT v. HATZIC PRAIRIE Limited.
British Columbia Supreme Court, Mwrphy, J. July 29, 1912,
1. Inguscrion (§1G—62)—WHEN GRANTED—ILLEGAL RESOLUTION

CESSITY OF MAKING APPLICATION TO COMPANY BEFORE AF
FOR INJUNCTION,

(ING

In an action to restrain a company from acting upon a resolution
said to have been illegally passed at a shareholders’ meeting, it need
not be shewn that application was first made to the company to begin
][vr-nu«lingﬂ. if it appear that such an application would have been
utile.

[Rose v. British Columbia Refinery Co., 16 B.C.R. 215, referred to.]
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2. InguNcTioN (§ T A—2)—RIGHT TO REMEDY GENERALLY—DUTY OF COURT
INTERLOCUTORY INJUNCTION

Where a right at law is clearly or fairly made out it is the duty of
the court to interfe by interlocutory injunction to prevent effect
given to an illegal vote at a meeting of company shareholders,

» Kerr on Injunctions, 4th ed., p. !

3. CORPORATIONS AND COMPANTES (§V (G1—203) —DIRECTORS KNOWINGLY
ALLOWING TRUST SHARES TO BE VOTED ILLEGALLY—RIGNT TO IN-
JUNCTION

Where the directors of a company knowingly allow trust shares to
be voted upon at a shareholders’ meeting contrary to the wishes of the
cestui qui trust, and it is fairly shewn that such voting is illegal, a
shareholder, whose voting power is thereby designedly made useless, is
entitled to an interlocutory injunction restraining the company from
acting upon a resolution passed at such meeting,

Moriox for an interim injunction to restrain the defendants
from acting on a resolution passed at a meeting of the share-
holders of the defendant company, upon the ground that cer
tain trust shares were voted illegally,

The interim injunetion was granted

Davis, K.C., and Craig, for the plaintiff.

A. D. Taylor, K.C',, for the defendant J. II. Senkler,

R. L. Reid, K.C., for the defendant Harold Senkler.

S. 8. Taylor, K.C., for the defendant Cora Kenworthy.

Mureny, J.:—As to the preliminary objection, that this
action is mot maintainable because application was not first
made to the company to begin proceedings, 1 think it is an
swered by the case cited in support, viz., Rese v. British Col-
umbia Refinery Co., 16 B.C.R. 215, 1If I read that decision
aright, it is, that such application is unnecessary where to make
it would be utterly futile, as where the cause of action is of the
nature of this litigation. In view of the proceedings at the
meeting of the 20th June, 1912, it is clear to my mind that
any such application would be a mere waste of time. Likewise,
I think the objection untenable in the face of the principle
cited by Martin, J.A., in the same decision, based on Cannon
v. Trask (1875), L.R. 20 Eq. 669.

It is true that the directors or the company are not here at-
tempting to prevent the plaintiff from voting on his shares, but
they are (assuming for the moment the correctness of the plain-
tiff 's contentions), by allowing trust shares to be voted on
against the wish of the cestui que trust, knowingly and designed-
ly making the exercise of such voting power utterly useless.

I agree also with the plaintiff’s contention that, if a right at
law is clearly or fairly made out, it is the duty of the Court to
interfere by interlocutory injunction: Kerr on Injunections,
4th ed., p. 357.

Though the material is voluminous, a careful perusal con-
vinces me that the only point to be considered is, has it been
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clearly or fairly made out that the shares standing in the names
of Messrs. Senkler, Spinks, and Jayne are in reality shares held
in trust for the plaintiff and the defendant Harold Kenworthy,
each having an undivided half interest therein? In my opinion,
they are fairly shewn to be so held. Harold Kenworthy, as late
as the 27th June, 1912, directly asserts that they are trust shares.
See his letters of that date to the plaintifi’’s solicitor, and see
also p. 4 of his eross-examination on his affidavit filed herein.)
His testimony, both on examination for discovery and in chief
at the trial, in the recent action of Kenworthy v. Kenworthy,
points, I think, irresistibly to the same conclusion. The same
testimony likewise convinces me that, when the sale to the plain
tiff was made, an undivided half interest in these trust shares
sed to the plaintiff until such time as formal transfers were
carried out.

Question 98 of the examination for discovery and answer
are clear that what the plaintiff was getting was a half interest
in the company. He would be very far from getting that, as
these proceedings shew, if he were merely given 2% additional
shares from any other source than these trust shares. This is
confirmed by what actually happened. He or his nominees got
2,500 of the shares held or eontrolled by Harold Kenworthy. In
paragraph 8 of his affidavit filed in these proceedings, Harold
Kenworthy admits that the plaintiff is entitled to 2': shares
additional, and alleges an agreement whereby this deficiency
was to be made up. N

As further proving the trust character of the shares issued
to the signers of the memorandum of association, it is to be
noted that he proposes to transfer one of them, that held by
Watkins, in part satisfaction of such deficiency. It may be
ry to state that I hold that the agreement therein alleged
is not proven; but, despite that, weight, I think, ought to be at
tached to the admission therein contained.

Necesss

Again, it is to be observed that John Kenworthy and his
wife, by agreement with the plaintiff and Harold Kenworthy,
subsequent to the plaintiff making his purchase, were taken
into the company on the basis of a quarter interest, to be made
up by equal contributions of shares from the plaintiff and Har-
old Kenworthy, Aeccordingly, 625 shares of the plaintiff and
625 shares of the defendant Harold Kenworthy were transferred
to them; and, in addition, they were given the surrendered
share of Edgar Bloomfield, another signer of the memorandum
of association, thereby shewing joint control by the plaintiff and
Harold Kenworthy over such share.

I think, then, that both Harold Kenworthy's own sworn
statements and the actual course of events fairly make out the
plaintiff’s contentions. This being so, what happened ?
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On the defendant Harold Kenworthy becoming aware that
a combination of a majority of the shares adverse to him has
taken place, and a demand for a meeting has been duly made
with a view to ousting him from control, he consults his solicitor,
and is advised of a method to defeat the majority-will, based
on the attendance at the proposed meeting of some of the holders
of the trust shares. He then goes to Mr. Senkler and procures
his attendance at such meeting, The result was control of the
meeting in his interest. I think the voting of the trust shares
is fairly shewn to have been illegal; and the injunction is gran
ted, the usual undertaking as to damages being given. It is
due to Messrs. Senkler, Spinks, and Jayne to say that they aeted
in perfeet good faith and had no knowledge of the trust, which,
I hold, is fairly made out. 1t was only when cross-examined on
his affidavit that Mr. Harold Kenworthy's statements above re
ferred to were brought to Mr. Senkler’s attention, and it

doubtful if he is even yet aware of the course of events, which,
I hold, may be said fairly to emphasise the truth of the said
statements, So far as appears on the record, Messrs. Spinks
and Jayne have even yet no knowledge of such trust. Nor do
[ intend to impute any moral turpitude to Mr. Harold Ken
worthy. Ile has, I think, misconeeived the legal effeet of what
has occurred.

It is objected that, inasmuch as the trustees had no know-
of the trust, therefore this motion must fail. If it were

ted primarily against them for past actions, there might
he something in the contention; but it cannot, I think, be con
tended that a party who procures the commission of an act
which he must in law be held to have known to be a breach of
trust, can profit thereby. Costs will be reserved for considera
tion by the trial Judge.

Interim injunction ordered.

ROYAL GUARDIANS v. CLARKE.

Quebee Court of King's Beneh (Appeal Side), Archambeault,
holme, Lavergne, Cross, and Carroll, JJ. June 15, 19

1. BENEVOLENT SOCIETIES (§ IV—10)—SUSPENSION FOR FAILURE TO PAY
ASSESSMENT ON TIME—~WAIVER BY ACCEPTANCE OF
BY SUBORDINATE OFFICER—CUSTOM.

ASSESSMENT

That portion of a rule of a beneficial association which provided
that a member failing for thirty days after the same was due, to pay
an assessment which was by another part of the rule made payable
on the first day of every month, should ipso facto be deemed sus
pended from all the privileges of the order and his benefit certificate
thereby avoided, is waived by the association where it appears that
to the actual though not “official” knowledge of the executive officer

of the grand lodge, the officer of a subordinate lodge who was charged
with the duty of preparing a statement of collection of assessments
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3

and the money collected and delivering the same to another officer of
the lodge so that it could be sent to the grand lodge and reach it on
or before the 15th of each month, had followed the custom for years
of making the return himself to the grand lodge on the 15th of the
month and, before making it, of receiving from the members payment
of their assessments shortly before the 15th so that it became the
custom of the greater number of the members of the lodge to pay
their assessments after the expiration of the thirty days, that is to
say, in the frst half of the month following that in which the assess
ments were payable,

2. BENEVOLENT SOCIETIES (§ IV—18)—LIABILITY ON CERTIFICATE—FOR

FEITURE FOR NON-PAYMENT OF ASSESSMENT—WAIVER

A benevolent association is liable upon the certificate of a member
though he died when in arrears for an assessment, where it appeared
that that portion of a rule of the order providing that a member
failing for thirty days after the same was due to pay an assessment
which was by another part of the rule made payable on the first day
of every month, should ipso facto be deemed suspended from all the
privileges of the order and his benefit certificate thereby avoid
waived by the grand loc
a custom on the part of the greater number of the members of a
subordinate lodge to pay their assessments after the expiration of the
thirty days within which it was required to be paid by the rule so long
as they paid it before the fifteenth of each month, and the member
whose

was

of the association by permitting for years

rtificate was in suit having followed this practice of paying
his assessments and died suddenly on the seventh day of a certain
month without having paid the assessment due on the first day of the
preceding month and the a
after his th, and the officer of the subordinate lodge who made
returns to the grand lodge, tendered the assessment with his money
return and other collections to the grand lodge as if the deceased
member had continued in good standing, thoug

ssment was paid by a friend the day

1 the grand recorder
refused to receive the return in that shape and the subordinate
officer, for that reason, sent in his return afterwards with an entry
that the deceased member was suspended opposite his name.

BENEVOLENT SOCIETIES (§ IV—10) —SUSPENSION—PAYMENT OF ASSESS
MENT WHEN IN ARREARS AFTER DEATH OF DEFAULTING MEMBER
PRACTICE OF SUBORDINATE OFFICER TO KNOWLEDGE OF GRAND LODGE
OFF ICERS

Where the officer of a subordinate lodge of a beneficial association
whose duty it was to prepare statements to be forwarded to the grand
lodge of collections of assessments which were due upon the first day
of every month and the non-payment of which within thirty days
thereafter cansed the suspension of the defaulting member and the
avoidance of his certificate in accordance with the rule of the order,
had for years to the knowledge of the grand lodge followed the eustom
of receiving from members the assessments due on the first of every
month up to the 15th of the following month thus permitting them to
pay at a time when by a striet application of the rule they were
suspended, a member who had followed such practice of paying his
assessments and who had died suddenly on the seventh day of a
certain month without paying his assessment due on the first day of
the month preceding, it being paid on the day after his death by a
friend, should not be deemed to have been a suspended member who
had forfeited all his rights within the meaning of another rule of
the order providi that “any suspended member who has forfeited
all his right by reason of non-payment of assessments” might be re
instated, if alive, at any time within a certain period from the date
of the suspension upon certain conditions, so that a member during
the first month of his suspension had an absolute right to be reinstated
by the payment of all assessments and of all dues to date, and further
providing that the death of a member while so suspended should debar
him from being reinstated by the payment of any assessments and
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that his beneficiary could not elaim any rights if the member should
die before being reinstated and that the payment or tender by his
personal representative in no ease should be held to restore the sus
pended member to good standing in the order,

4. Insunaxce (§111 H—1 PREMIUMS  AND  ASSESSMENTS —PAYMENT
AT INSURER'S OFFICE—COLLECTOR SENT TO INSURED'S DOMICILE

T'he rule of law established in the provinee of Que that notwith
standing a covenant in a policy of insurance whereby premiums were
made payable at the insurer’s office a ve of sending for them to
of the
contract as would import abandonment of the covenant to pay at the
insurer’s office, with the result that the insured would not be in
default to pay unless called upon at his domic
issued by benevolent societies as well as to those

the insured’s domicile would constitute such a recognized me

pplies to policies
old line insurance
companies, though the insured in such society are themselves insurers
and the debtors in a sense themselves the ereditors

ArreaL from a judgment of the Superior Court, Dunlop, J.,
rendered on March 28th, 1911, maintaining the respondents
action on a life policy for 00

The appeal was dismissed with costs.

The judgment appealed from was as follows

March 28, 1911, Duxtor, J.:—The whole question in this
case is whether the dues and assessments due on the policy or
certificate of insuranee were duly paid for the month of August,
1908

The insured, Joseph P, Clarke, died at Montreal without hav-
ing in any way revoked or altered the directions contained in
the beneficiary certificate. As a matter of fact, the dues were
paid on the 8th of September, 1908, the day after the death of
the said Clarke. It has been shewn by the evidence in this case,
that there was an established usage and course of dealing be-
tween the deceased Clarke and the grand financier of his lodge,
that, if any dues or assessments were paid for any particular
month before the 15th of the following month, the date when
the tr
to be paid in due time and the deecased was reported as a
member in good standing.

It is beyond question that if Clarke had been alive at the time
of the last payment, the payment would have been considered
legally and duly made. Plaintiff's strongly contend that a long
established course of dealing and usage has been established be-
tween the parties and it cannot now be repudiated to the detri-
ment and damage of the plaintiffs, the heirs of the deceased.

After a very eareful examination of the evidence of Alex-
ander Thompson Patterson, the secretary of the Supreme Lodge
of Royal Guardians, I am convinced that he was cognizant of
this course of dealing and usage respecting payments of the said

asurer or financier made his returns, they were considered

dues, and it was not reprobated by him, and that it received
either express approval or that approval which should be im-
plied by silence. On this point I might refer to what was said
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and laid down in a case reported in the South Western Reporter,
Burke v. Grand Lodge, A.OUW. of Missouri, 118 S.W.R.
193 :

(3) Where a custom of a subordinate lodge of allowing members to

remain delinquent in the payment of dues in violation of the general
by-law or in advancing such dues from the lodge funds, is brought to
the notice of the offie

either express or implied, the general by-law must be regarded as

s of the grand lodge and receives approval,

waived or modified by the recognized custom,

and Mr. Justice Johnson is reported at page 495 to have
stated

Since the laws of the defendant order did not permit subordinate

o

s or their officers to alter or waive any of the general laws

ially those of the ¢

nee of its insurance contracts, we agree

with defendant that the custom of the subordinate lodge, of which
Burke was a member, of permitting the members to remain delinquent
in the payment of their dues and of preventing their suspension and

and ¢

the forfeiture of their insurance by paying their » a

ments out of the funds in their own treasury, could not of itself and
without the knowledge and approbation, expressed or implied, of the
grand lodge, operate as a waiver of the provisions for the forfeiture

of the insurance and the suspension of the member appearing in gen

eral law 197

But we think if this custom was brought to the notice
of the managing officers of the grand lodge, and, instead of being repro
bated, received their express approval or that approval which should
rded

by the Supreme

s modified

be implied from silence, the general law must be re
by recognized custom. Such is the view expres
Court in MeMahon v, Maceabees, 151 Mo, , S.\W. 384, where it is

said: A fraternal society doing a limited life insurance business as the

law permits, may waive the provisions of its own laws in regard to
forfeiture of the insurance on account of failure to pay premiums
within the strict requirement. The general rules of waiver and for
feiture are the same in association insurance as in ordinary insurance,
A member of such society is presumed to know its laws and the

contract of insurance is to be construed as having been made under

the limitations of these laws. DBut a member has a right to look to

nee of

the general conduct of the society itself in respect to the obsery
these laws, particularly those relating to its own duties, and, if the
society by its conduct has induced him to fall into a habit of non-
observance of some of its requirements, it cannot, without warning
to him of a change of purpose, inflict the penalty of failure of striet
observance, A member dealing with a subordinate officer of the
society knowing his duties to be preseribed by law, has no right to
rely upon the act of that officer, if he should attempt to waive a
requirement which under the law he has no right to waive. But when
he has dealings of that kind with such an offic

r, and those dealings
are of such a nature that they must pass under the observation of
those who have in charge the ultimate management of the company's
affairs to such an extent as to justly induce the member to believe that
the practice is approved by the company itself, the company is estopped
to take advantage of the situation”

(GUARDIANS

v
CLARKY
Dunlop, J.
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And further on it is said, at p. 496:

But the duty of guarding against such misfortune is primarily on
the oficers who are entrusted with its management at the head, and
if they permit lax dealing of their subordinate officers to the degre
Ly

of misleading a member, the responsibility must rest upon the soc
In the present case, as I view the matter, the conduet of the
defendant and its officers, more particularly Patterson, the
treasurer, led the said Joseph P. Clarke to believe,

he was
entitled to believe, that he was at all times a member in good
standing of the said Order, and this conclusion I have arrived at
after a very careful consideration of the evidence and documents
produced in the present case. On the question of waiver, |
might refer to the case of Blanchet v, Bessette, 37 Que.,
recently decided in the Court of Review in Quebee. J. Leroux,
of the subordinate lodge Columbus 26, of which the late J, P
Clarke was a member, was the authorized agent of the order and
it cannot now repudiate his acts, especially as these acts as to

the payment of the instalments in question were not reprobated
by the treasurer Patterson, and Thomas Larkin, hereinafter re
ferred to, who was past master of Columbus Lodge at the time
of the death of Clarke. See on this point Mechem, Ageney,§ 84,
which was quoted in Ewart on Estoppel, edition 1900, page
as approved in Johnson v. Hurley, 115 Mo, page 513, and 22
S.W.R,, page 492, See also 3 Am. & Eng. Encye. of Law, 2nd
edition, page 1102—Benevolent or Beneficial Associations

Waiver—But such provisions may be waived by the company b

preseribing

- allowing a different mode of payment if no substantia

rights of the association are thereby lost or impaired

Custom, Estoppel—Similarly, the association may be estopped t
take advantage of the non-compliance with such rules by habituall
accepting payment in a different mode; but an express waiver as
matter of grace or favour, does not constitute such a custom \
member may be excused from payment of assessments only when suc
payment is rendered impossible by the act of God or of the state
But insanity, sickness, or absence from the country do not in then

selves co

tute such an imj

ossibility.

But forfeitures are not indispensable to secure the paymer

of assessments.  They are simply convenient and perhaps mor
efficacious than any other mode that ean be devised: nor is
temporary delay in the payment of the assessment necessaril
subversive in prineiple of the purposes of the incorporatior
While, therefore, it may not have heen competent for the appe
lant’s officer and agent to have relieved the assured from tl
payment of any assessment properly made against him, we are «
opinion that it was competent for them to mitigate the tern
upon whieh his poliey would, otherwise, have been declare
forfeited.

The same authority, Am. & Eng. Eneye., 2nd ed., vol. 16,
934 :
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Waiver and Estoppel (a) General statement—Since the conditions QUE.
of a policy a breach of which by the assured will give rise to the for I“\' l;
feiture are inserted for the benefit of the insurance companies, they 1912
may be waived either pending the negotiations for the insurance or b
after such negotiations have been completed and during the currency RoYAL
of the | and this either before or after the forfeiture is incurred.  GUARDIANS
And since forfeitures are not favoured in the law, the courts are v

CLARKE
always prompt to seize hold of any circumstances that indicate an
election to waive Dunlop, J

Acts after the issuance of the policy and prior orfeiture, where

f the insurer before the forfeiture occurs is such as

ssured to believe that a requirement or ndition
not be insisted upon, such requirement or condition
s waived: Am. & Eng. Eneye., 2nd ed.. vol. 16, p, 937

In Cairncross v. Lorimer, 3 Macqueen [.I.. 827, the Lord
Chancellor, at page 830, says:

I am of opinion that, generally speaking, if a party having an

interest to prever® the act from being done has full knowledge of
its having been done and acquiesces in it so as to induce a reason
able belief that he consents to it, and the position of others is altered
by giving eredit to his sincerity, he has no more right to challenge the
act to their prejudice than if it had been done by his previous license

A very important witness in this case was Thomas Larkin,
who testifies that he was a member of Columbus Lodge No. 26 of
the Royal Guardians, formerly the Ancient Order of United
Workmen, for about 18 years, and that he held office in it, and
that he was past master of Columbus Lodge, the highest office
in the gift of the lodge, and that he was past master at the
time of Mr. Clarke’s death in September, 1908, He says that
a Mr. Gilbert told him that he had received payment of Mr.
("larke’s last dues and assessments; that he received it after his
death; and when asked if he approved of Gilbert’s action in
doing so, said, ** Certainly.”’ He said members paid their assess
ments to the finaneier and the financier turned them into the
grand lodge or grand recorder. He said further that a mem-
ber was always considered in good standing if he paid his dues in
time—before the financier made his report to the grand lodge;
that in 1908 that was in time before the 15th of the subsequent
month, So here again we see clearly what the usage and course
of dealing was between the defendant and the late Mr. Clarke
and this course of dealing was known to the officers of the de-
fendant and no exeeption was taken to it.

In the present ease, Mr, Clarke died quite suddenly, and the
payment of his dues was made before the report was sent in,
and it certainly seems to me to be a pretty hard case if all the
rights under the poliey were forfeited, especially when the dues
had been paid in the manner in which they had always been
paid for the long period of years previous to the death of
Mr. Clarke.

2—0 p.LR.
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QUE. In a case of Ewing v. The Dominion Bank, reported in 35 Cross,
KB Can, S.C.R. 133, at p. 153, the learned Judge concisely put the provides b
: 1912 rule as follows:—

The pr
Where a man has kept silent when he ought to have spoken, he (Clarke to

ﬂll':\‘:;‘n:l\.\-' will not be permitted to speak when he ought to keep silent. tificate wh
Ot Plaintiffs, in their factum, contend strongly that, in any Order of
—_ event, the late J. P. Clarke had to be put in default to pay the (Clarke tha
Dunlop. 3. ;ssessments and dues for the month of August, 1908, before the Clarke
defendant could pretend that his beneficiary certificate had substance t

lapsed ; that article 1067 C.C. applies, and not article 1069, inas- of the Assc

much as mutual insurance is not a contract of a commercial tract had 1
nature. It may be noted that there is no provision in the alleged assessments
constitution fixing a place of payment by the beneficiary of the It appe

dues and assessments, and therefore, under the terms of artiele on the 1st
1152, they would be payable at his domicile. 1t is proved that stitution, (
the practice had always been for the financier of his lodge to sum in qu

send a messenger to Clarke’s place of business, about the 14th period but
or 15th of each month to collect from him dues and assessments a day afte
for the previous month. No attempt was made to colleet the sassiant W
assessment and dues for the month of August in 1908, and but no que
Clarke died before the date at which this collection had been is based sc

regularly made. Even where the place for payment of the August an

premium was fixed by the contract of insurance, the jurispru
dence is well established that the mere delay by the assured to
pay his promium does not ipso facto put him in default, especi
ally where the ecompany has made a praetice of ecollecting the

In ans
dues the 1
Clarke rea
a long esta

premiums at the domicile of the assured, as has been done in fically stat

the present case. ing was, b
I might refer to the following authorities cited in plain the Augus!

tiff's factum: Sirey, Cour de Cassation, 1852, 1,558; Ibid., 1852, Order.”’

11, 408 (Le Sauveur) ; Ibid., Arrét de la Cour.

After a most careful consideration of this case, I am of opin
ion that plaintiffs have proved the material allegations of thei
declaration and of their answer to defendant’s plea, and tha
defendants’s plea is unfounded, and that plaintiffs are entitled
to obtain judgment against the defendant for the sum o

The pri
the non-pa
within thir
bility to p
may have
payment o

$2.000.00 \'vith inlcn.-sl, t"rom the ]?l]l of September, 1908, wit happened
costs and judgment is given accordingly. -
‘ To ans
The defendants appealed. ~  consequenc
T. P. Butler, K.C,, for appellant, and with him 8. 4. Labou:- L of an asses
veau, counsel. tt‘) prcv’vnt
R. C. McMichael, K.C., for respondent. ~ Clarke’s ¢
Montreal, June 15, 1912 b
Montreal, June 15, 1912, spondents)
The appeal was dismissed, the following opinion by Mr into memb
! Justice Cross being handed down. i right “‘to
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Cross, J.:—The appellant is a benevolent association which
provides benefits to its members resembling life insurance.

The present action was taken by the children of Joseph P.
(larke to recover $2,000,00, the amount of a membership cer-
tificate wherein the appellant (formerly known as the Ancient
Order of United Workmen) agreed that upon the death of
(larke that sum would be paid to his nominees.

Clarke died on the 7Tth September, 1908, The defence is in
substance that Clarke at the date of his death was not a member
of the Association in good standing, and that the insurance con-
tract had lapsed because of his having failed to pay his dues or
ussessments,

It appears that a sum of $4.17 became payable by Clarke
on the 1st August, 1908, that, according to the letter of the con-
stitution, Clarke had until the 31st August, 1908, to pay the
sum in question and that in fact it was not paid within that
period but was paid on the 8th September, 1908, that is to say
a day after Clarke had died. It does not appear that the as-
sessment which beeame payable on the 1st September was paid
but no question was raised about it in the action. The defence
is based solely upon non-payment «’ the August assessment in
August and before Clarke’s death.

In answer to the objection of non-payment of the August
dues the respondents pleaded that the defendant had given
Clarke reason to consider himself in good standing because of
a long established usage and course of dealing. It is not speeci-
fically stated in the defence what this usage and course of deal-
ing was, but it is said that Clarke was never in default to pay
the August dues “‘according to the system in vogue in the said
Order.”

The prineipal question for decision thus comes to be whether
the non-payment of the $4.17 assessed on the 1st August, 1908,
within thirty days after that date destroyed the appellant’s lia-
bility to pay the $2,000.00 notwithstanding what the appellant
may have done or tolerated to ereate a right in Clarke to delay
payment of the assessment until the 8th September, even if he
happened to die—as he did—in the meantime,

To answer that question, it is appropriate to see what legal
consequences are decreed by the constitution from non-payment
of an assessment and then to see what, if anything, has happened
to prevent those legal consequences from being accomplished in
Clarke’s case.

The written instrument declared upon by the plaintiffs (re-
spondents) purports to be a certificate of admission of Clarke
into membership in the Order and couples herewith a grant of
right ““to designate beneficiary to whom the sum of two thou-
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sand dollars (without use or interest) of the beneficiary fund
of the Order shall at his death be paid.”

The condition attached is that Clarke shall in every particu-
lar comply with all the laws, rules and requirements.

The principal relation is that of membership in a benevolent
society. The sum of $2,000.00 is not referred to as insurance
but as being a sum payable out of a beneficiary fund. The con-
tractual relation is not that of insurance in a certain sum for a
stated period in consideration of a specified preminm. In these
respects the relation is unlike that which obtains in commereial
life insurance contracts,

Clarke as a member was subject to be ealled upon to pay as-
sessments by the grand lodge. The assessment would vary in
amount according to the age of the member but was a fixed sum
for members of the same age, The amount could be seen in a
table of rates printed in the rules. The grand lodge might
make an assessment as often as it pleased.

I practice, it does not appear that assessments were made
by - <press resolution of the grand lodge. Instead of that rule
No. 98 was acted upon. That rule is as follows:—

08. Unless otherwise announced by the grand recorder, either in
the official organ of grand lodge, or by special notice, it is under-
stood that an assessment is levied and it is hereby declared that an
assessment is due and payable to the financier of this lodge by each
member of the Order on the first day of each month unless he be
notified to the contrary, and any member making default for thirty
days to pay the same, shall ipso facto be deemed suspended frow all
privileges of the Order, and his beneficiary certificate shall thereby
lapse and become void.

It is that automatically operating suspension of membership
which is relied upon by the appellant as having been aecom-
plished in the case of Clarke on the 1st September, 1908, ren-
dering his certificate thenceforward lapsed and void.

The plaintiff's, on the other hand, say that, as a consequence
of the way in which the defendant conducted its affairs for
some years, that automatie sort of suspension did not take place
and Clarke’s certificate had not lapsed before he died.

The facts relied upon by the plaintiffs as having prevented
the suspension and perfection decreed in rule 98 are as fol-
lows :—

Clarke’s subordinate lodge was known as Columbus Lodge
No. 26. Joseph Leroux had been what is called *‘financier’’ of
that lodge since January, 1903, and it was his duty as such to
make up and deliver to the registrar of that lodge a statement
of collection of assessments and the money collected in the first
half of each month so that it could be sent on to the grand
lodge and reach the latter on or before the 15th of each month.
These statements were made up by Leroux, the financier
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of the lodge, on sheets or lists of members sent out to him
by the secretary of the grand lodge in the latter half of the
month before that in which they would be returned. Now if
rule 98 meant what it said and had been acted upon, Leroux
would have made his collections before the first day of the
month and the brethren who had not paid before that day
would have stood suspended and the right of their beneficiaries
would be null. In faet, he was requested by rule 166 (i) to
““furnish the recorder on the day following the last day of
the month with the names of all members who failed to pay
their assessments on or before the last day of each month in
which the assessment was made.”” In the year 1908, Columbus
Lodge No. 26 had no recorder to whom Leroux could make his
return and deliver the intromission.

Leroux's procedure was to himself make the return to the
grand lodge on the 15th of the month. IHis practice was to
call or have a messenger call in person on the brethren for pay-
ment of the assessment shortly before—sometimes the day be-
fore the 15th, The greater number of members paid after expir-
ing of the thirty days, that is to say, in the first half of the
month following that for which the assessment was payable,
that had been the practice for five years before the date of
(larke’s death. The practice was not confined to Columbus
Lodge. The defendant says that that was the work of the branch
lodge and that the grand lodge did not know of it. It is true
that Leroux did not enter the dates on which the brethren paid

The sheet for the August assessment does not shew that the
brethren paid in September and it is the same with the sheets
for the other months. IHad the dates of payment been entered,
there could have been no question about the grand lodge hav-
ing knowledge of the way things were being done. The exeen
tion officer—called supreme secretary—of the grand lodge had
testified that he did not know of this practice of collecting as-
sessments from persons after the date on which they would have
passed under suspension. What he meant was that he did not
know of it ‘‘officially.

It is absurd to suppose that the mode
ind time of collection alone deseribed could have gone on for
vears without being known to the grand lodge. I agree with
the learned Judge who gave judgment in the Superior Court
that the grand lodge did know of the way in which Leroux and
their financiers had long been taking payment of dues after the
nd of the month.

The supreme seeretary had heard of the sudden death of
Clarke on the Tth September and that it was proposed to pay
his August assessment, and on the following day sent Leroux
i letter worded as follows:—
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J. Leroux, Esq.,
Financier, Columbus Lodge No. 26,
Dear Sir and Bro.,—Be good enough to give me date of last payment
P. Clarke and amount of same. Please be par

made by late Bro. J.
ticular to give this exact as you may be called upon to attest same
under oath. I beg to warn you not to accept any money on his be
half for assessments. Kindly reply at once,
Yours fraternally,
A. T. PATTERSON,
Grand Recorder.

On the same day, however, Clarke’s August assessment had
s late partner to a member who occasionally
sum was handed over to

been paid by Clarke
made collections for Leroux. The
Leroux on the 11th September and on the 15th Leroux ten-
dered it with his money return and other collections to the
grand lodge as if Clarke had continued in good standing. The
grand recorder refused to receive the return in that shape.
The branch lodge was exposed to a fine if the return were not
made and three days later Leroux sent it in with the entry
“‘susp.,”’ meaning ‘‘suspended’ opposite Clarke’s name.
Upon this state of faets, it is argued for the defendant that
the grand lodge eannot be said to have waived the suspension
and lapse provided for by rule 98. On behalf of the defen
dant a large number of judicial deeisions and opinions of
treatise writers in the United States have been cited to us to
establish that in societies like the defendant the action of sub-
ordinate lodges in accepting payment of assessments from per
sons who had gone under suspension before paying does not in
volve waiver or tacit renunciation of the rights of the body ac
quired under the suspension or forfeiture rule, even if the praec-
tice has attained a measure of continuity,
On behalf of the plaintiff judiecial d
United States and of text-writers have been cited in the op
posite sense. The effect appears to me to be to leave the matter
in uncertainty so far as opinion in the United States is con
That, perhaps, is not surprising if it be considered that

sions of Courts in the

cerned
facts or acts which may amount to a waiver in one set of cir
cumstances may fall short of doing so in another.

It is said in MeGilliveay, Insurance Laws (1912), p. 266

an agent has not, primd facie, authority to wi
gent wi

Similarly
feitures and revive lapsed policies unless he be a general a
authority to contract in behalf of the company; but authority t
waive forfeitures may be implied from a course of previous dealing
recognized by the company.

The writer proceeds to refer to the effect of an expressed
condition that agents are not authorized to waive forfeitures
and after citing an opinion of the Supreme Court of the United
States to the effect that such a condition may itself be waived
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by the company in whose favour it was stipulated, concludes
by saying :—

Conditions, therefore, may be waived by an agent, notwithstanding

the provisions of the policy if subsequent to the granting of the

policy, the words or conduct of the agent known to and acquiesced

in by the company have been such as to induce the assured to be

lieve that a forfeiture will not be insisted on or that other condi
tions in the policy will be waived (p. 267).

The matter falls to be decided aecording to our own law and
in the notes of Mr. Justice Dunlop there are reproduced ecita-
tions made on the plaintiff’s behalf from Sirey 1852-1-558, and
n 2-408 which go to establish that, notwithstanding a poliey
covenant whereby premiums were made payable at the insurer’s
office, a practice of sending for them to the insured’s domicile
would constitute such a recognized mode of the contract as
would import abandonment of the covenant to pay at the com-
pany’s office with the result that the insured would not be in
default to pay unless called upon at his domicile, 1at is a
conelusion which harmonizes with our law. With us it s not for
the debtor to seek out his creditor as in English law. Tle doubt
and choice of alternative are in favour of the debtor: art. 1019
(.. The creditor must seek out his debtor—saving the effect
of exceptional rules in commercial matters—and must put him
in default by proper demand at his domiecile,

The defendant argues that that eivil law rule is inappli-
cable and unsuitable to the case of friendly mutual insurance
societies wherein the insured are themselves insurers and the
debtors in a sense themselves the ereditors. 1 consider that the

distinetion is not founded in principle and there should he
nothing in the organization of a benefit society to make it less
capable of extending civility to its members than a trading
company.

But according to the defendant, the matter is not yet ex-
hausted, and it is further argued that even if the grand lodge
or the body at large had known that assessments had been con-
tinuously collected from persons who had gone under suspension,
after suspension it nevertheless could not be said to have waived
its rule for the reason that such collections were sums properly
payable to it upon an altered footing and sums which it could
not refuse to receive.

It is said in substance that the carrying out of one rule of
the constitution eannot be an abandonment of another rule.

In support of this reasoning, reliance is placed upon rule
107 which reads as follows; art. 107 of the Constitution of the
i Order says . —

SRtk

107. Any suspended member who has forfeited all his rights by
reason of non-payment of assessments for the beneficiary or other
funds, may be reinstated, if he be living, at any time within a period
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of three months from the date of such suspension, upon the follow-
ing conditions, and none other, that is to say: He shall pay all assess-
ments that have been made during that time, including the one or
more for the non-payment of which he had become suspended, to-
gether with his dues to date, and if thirty days have passed since such
non-payment, he shall at the same time furnish a certificate, by a
duly qualified medical practitioner, that he is in good health. The
financier shall report the same to the lodge at its next stated meet-
ing and the fact of the reinstatement shall be entered on the min-
utes; such report, however, is not to be a condition precedent to the
reinstatement. But it is hereby expressly declared that the death of
a member while so suspended, and during the said three months,
shall debar him from being restered into good standing or from being
reinstated, by payment of any assessments, either of the one or
more for the non-payment of which he hecame suspended, or those
that shall have been made against him during the said period; it

being an absolute condition that all membership rights are forfeited
by such non-payment, and the beneficiary cannot claim any rights in
case the member should die before complying with all the above con-
ditions and before being reinstated as provided in this constitution;
and payment or tender by his personal representative or representa-
tives during said period, shall in no case be held to restore the said
member into good standing in the Order.

It is pointed out for the defendant, that within the first
thirty days of suspension the right of reinstatement on payment
of acerued assessments is absolute and that it is only in the see-
ond two of the three months that there has to be a medical cer-
tifieate before reinstatement. It is pointed out that the grand
lodge therefore could not refuse to take assessments from sus-
pended persons within the fifteen days after commencement of
suspension as Leroux’s practice was but even within thirty days.

1 consider that the inference which the defendant grants is
founded upon a misappreciation of fact. Payments for re-
instatement under rule 107 were to bhe not only of ‘‘the one or
more for the non-payment of which he had become suspended’’
but of these ‘‘together with his dues to date.”” Now, what
Leroux and others had been doing for years was to collect the
monthly assessment in respect of which the thirty days of grace
hud elapsed but not to collect the ““dues to date.”” The “‘dues
to date’” were similarly left unpaid till the suceeeding month.
That is made quite clear by the testimony of the manager or
supreme secretary himself, at p. 32:

Q. Now, if the assessment and dues of the late Mr. Clarke, for the
month of August, nineteen hundred and eight, had been paid to the
financier of his lodge at any time before his death even though such
payment was made after the end of August, nineteen hundred and
eight, would you have refused to pay this claim?

A. No, certainly not, if he had paid his assessment for August be-
fore he died, we would have paid the claim willingly.
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And at p. 42:—

If & man pays before his death, we

¢ the claim, and that is all
there is about it. There

is no trouble about that.

It is clear then that rule 107 was not being acted upon in
respect of the assessments colleeted by Leroux from persons
presumably under suspension, they were not being paid as for
reinstatement, but were paid for years by persons who had heen
given reason to believe that they were in good standing when
they were so paying.

The applieation sought to be made of rule 107 is that it
shall be read to mean one thing for living persons but another
thing for beneficiaries of persons who are dead.

It would he made to mean that the membership would he
in good standing to yield assessment to the Order, but worth-
less to yield anything to the beneficiaries.

We consider that a law Court should not give effect to such
a tortuous process as that.

The heirs or successors of a man stand in his shoes and
are seized of his rights. Then it is eonceded that Clarke wonld
have been in good standing if he had lived and it is an abnormal
and distasteful contention to say that he must be considered not
to have been in good standing as regards his beneficiaries,

At the time of his death it follows that Clarke was not **
suspended member who had forfeited all his rights'’
come under the operation of rule 107,

a

80 as to

Upon the whole, we conclude that Clarke had until the
15th September, 1908, to pay the August assessment and was not
in default when he died and, that being so, that his beneficiaries
are themselves not in defaunlt but should receive the $2,000.00.
Clarke was for over eleven years one of the brethren of this
Order, and, however true it may be to say that the brethren who
paid their dues promptly and in time ought not to suffer he
cause of the laggards, it is at the same time to be said that the
claim of Clarke’s children must not be lightly set aside. The
grand lodge always has it in its power to make it clear to the
rethren that though it is a benevolent society they must not
disorganize its resources by tardiness in paying assessments, but
let it not encourage the tardiness and then profit by it to the
detriment of beneficiaries.

It was subsidiarily argued that there was more in the judg
ment in that interest was adjudged to be paid from the 17th
September, 1908, whereas the action was served only on the
26th August, 1909,

It was admitted at the trial that the plaintiffs had duly
wade time proofs of title to recover this benefit maintained in
the certificate. Taking that fact and the purport of the grand
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recorder’s letter of the 8th September, 1908, followed up by the
denial of liability we consider that there was ground upon
which the Superior Court could hold that the defendant was in
default to pay on the 17th September, 1908,

Upon the whole, the appeal is dismissed.

Appeal dismissed.

COUSINS v. BROTHERHOOD OF LOCOMOTIVE ENGINEERS.
Quebee Superior Court, Greenshields, J. April 2, 1912,

1. BENEVOLENT SOCIETIES (§ T11—11)—EFFECT OF STATUTORY CONDITIONS
IMPOSED AFTER ISSUANCE OF CERTIFICATE—PAYMENT OF ASSESS-
MENT—"RENEWED"—R.S.Q. 1909, Arr. 7028, sun-sec. (1).

A payment of monthly assessments due on the certificates of a mutual
benefit and benevolent brotherhood is not a renewal of the contract
under which the members joined it within the meaning of the word
“renewed” as used in those provisions of see. 197, 8 Edw, VIL. (Que.)

39, now contained in sub-sec. (1) of art. 7028 R.S.Q. 1909, and,

, as far as coneerns those who became members of the society

weived their certificates of membership before the section afore-

said was passed there can be no applieation of the provisions thereof
that if an insurance contract made by any company or association is
evidenced by a written instrument, the company shall set out all terms
and conditions of the contract in full on the face or back of the instru
ment forming or evidencing the contract, and, unless so set out, no
term or condition, stipulation or proviso, modifying or impairing the
effect of any such contract made or “renewed” after the coming into
force of this Act, shall be good and valid or admissible in evidence
to the prejudice of the assured or beneficiary.

[Carter v. Brooklyn Life Ins. Co., 110 N.Y. 15, not followed. See

also Cousins v. Moore, 6 D.L.R. 3

2, Insuraxce (§ 111 D2—72)—CoONSTRUCTION OF POLICY—STATUTORY CON-
DITIONS—CERTIFICATE HOLDER CONTRACTING HIMSELF OUT OF THE
STATUTE—R.S Q. 1909, Art, 702 (1) axp (3).

The parties to a certificate of life and accident insurance issued by
a mutual benefit ard benevolent brotherhood may, by special agreement,
contract themselves out of those provisions of sec, 197, of 8 Edw. VII
(Que.) ch. 69, now contained in sub-secs, (1) and (3) of art. 7028,
R.S.Q. 1909, requiring insurance companies under certain conditions
that where an insuraace contract made by any company or association
is evidenced by a writ'on instrument to set out all the terms or condi-
tions of the contract in full on the face or back of the instrument
forming or evidencing the contract, and directing that, unless so s«
out, no term or condition, stipulation or proviso modifying or impair
ing the effect of any such contract made or renewed after the coming
into force of this Act, shall b good and valid or admissible in evidenc:
to the prejudice of the assurcd or beneficiary, and giving the privil
to mutual benefit or charitable associations however, instead of follow
ing the above provision to inc'eate therein, by particular references
those articles or provisions of the constitution, by-laws or rules whic
contain all the material terms of the contract not inserted in the in
strument of contract itself, at or before the delivery of such instrumen

of contract to deliver also to the a.<ured a copy of the constitutior
by-laws and rules therein referred to.

[Noel v, Laverdiére, 4 Q.L.R. 247; Renaud v. Arcand, 14 L.C.J. 102
Saint-Roch Society v. Moisan, 7 Que. Q.B. 128; Beaudry v, Janes, |
L.CJ. 118; Hargrove v. Royal Templars, 2 O.L.R. 79, specially referre
to. See Cousins v. Moore, 6 D.L.R. 35.]
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Insvraxce (§1TH PAYMENT OF DUES—MUTUAL BENEFIT ASSO
CIATION—EXISTING CONTRACT,

Payments of dues upon previous existing contracts at most only keep
them alive and subject to all their conditions and therefore are not
renewals of such contracts

[Carter v. Brookiyn Life Ins. Co., 110 N.Y, 15, not followed. See
Cousins v. Moore, 6 D.L.IR. 35.]

4. BENEVOLENT SOCIETIES (§IV—1Ta WITHDRAWAL FROM MEMBERSHIP
PAYMENT OF DUES TO END OF YEAR—EFFECT OF DEATH OF WITH
DRAWING MEMBER BEFORE END OF YEAR,

A member of a mutual benefit and benevolent brotherhood issuing
life accident insurance certificates though he paid his dues to the last
day of the year is not a member for the period before that date extend
ing from the time when he voluntarily withdrew in accordance with
the provisions of the brotherhood’s constitution on withdrawal of
members, though he met with an accident resulting in his death after
his withdrawal from the order and before tue last day of the year

i, INsuraNcE (§ 111 D2—70) —CONSTRUCTION OF CERTIFICATE—ALTERATION
OR AMENDMENT—EFFECT OF

An agreement of a member of a mutual benefit and benevolent
brotherhood issuing life and aceident insurance certificates that his
contract should be governed by the constitution either as it existed
when his certificate was issued or as subsequently altered or amended,
is neither contrary to public order nor against good morals and it
must be enforeed and given full effect unless some valid reason is found
for not so doing.

ActioN on a mutua! benefit eertificate the facts of which are
ufficiently stated in the judgment below.

The action was dismissed.

Baker & Chauvin, for the plaintiff

Atwater, Duclos & Bond, for the defendant

GreensnieLps, J.:—The faets from which the present litiga
tion arises may be briefly stated

The plaintiff is the widow of the late William E. Walker
The defendant is a mutual benefit and benevolent association, or
brotherhood as it is ealled, authorized to carry on husiness of life
nsurance. Previous to the 3rd of January, 1908, the late Wil
liam E. Walker made an application for membership in the said
brotherhood, passed the required medical examination, was ac
cepted, and initiated into full membership. On the 3rd of Janu-
ary, 1908, a beneficiary ecertificate was issued to the said William
E. Walker.

Being & member of Challenge Lodge No. 66 of the brotherhood, he

wherein it was declared that:

was entitled to all the rights, privileges and benefits of membership,

and, in the event of his becoming aflicted, or sustaining one, or more,

of the physical injuries, or bodily ailments for which payment is pro

vided in the constitution of the brotherhood, in force and effect at the

: time, a liability inst the brotherhood may arise for such physical
H injury or bodily ailments, the brotherhood being furnished with such
) proofs of physical injury or bodily ailment, as may be required by
3 the constitution, rules or regulations of such brotherhood, then he shall
% be entitled to participate in the beneficiary fund of the brotherhood to
i the extent of #1500, and, in the event of his death, satisfactory proof
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thereof having been furnished as required by the constitution, rules and
regulations of the brotherhood, and his claim for any physical injury
or bodily ailment deseribed in the constitution not having been previ
ously paid, his wife, designated as the beneficiary, shall be entitled to
receive from the beneficiary fund of the brotherhood the sum of
$1,600,

It was further provided, in the certificate, or contract, that
it was issued and based upon the written statements and repre-
sentations made hy the late William E. Walker, in his application
for membership, and that the answers and representations made
by him in the same, and to the medical examiner, formed part of
the contract and were warranted to be true by the applicant.

It was further stipulated in the contract or certificate that
the same was issued upon the express condition that the consti-
tution of the defendant brotherhood

might be altered or amended at any time hereafter; that the member

should keep himself in good standing in the said brotherhood, pay his

dues and a

essments, and perform all other duties of membe

ship

which may be required by the constitution of the brotherhood, and ”mll

the constitution now in force, or as may be hereafter altered or

amended, is and shall be a part of this contract, in the same manner
and to the same extent, as if said constitution, or alterations, ot
amendments thereto were written in the same

The late William E. Walker accepted his contraet; agreed to
its terms and conditions, and remained a member in good stand-
ing until on, or about, the 13th day of November, 1910,

By the constitution of the brotherhood defendant, certain as
sessments were made and eolleeted by the brotherhood defendant
from its members. These assessments were known under the
names, ‘‘beneficiary assessments,’” “‘general fund assessments,”’
““protective fund assessment,”” ““local monthly assessments,
and ‘‘special assessments,’’ the purpose of which, apparently,
was to meet particular contingeneies arising,

On or about 1st October, 1910, the late William E. Walker
paid to the brotherhood, in part anticipation, $8.45, being it is
stated, all assessments due by him and necessary to maintain his
position, as a member in good standing, up to, and including, the
31st day of December, 1910, This amount was received hy the
defendant, so far as the record shews, without objection or pro
test. DBy see. 184 of the constitution of the defendant, in fore
during the months of November and December, 1910, it was pro
vided, that any member desiring a final withdrawal eard, should
make application in writing to the lodge, except when he was
present at a meeting thereof and made the application in person
and a final withdrawal eard should be granted, provided the ap

plicant therefor was in good standing; and any member who tool
a final withdrawal eard, thereby forfeited his insurance at one
and such forfeiture should operate at once, notwithstanding the
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fact that the applicant had paid his assessments up to the end
of the month, ete. Sometime previous to the 1:3th of November,
1910 (the date not elearly established), the late William E.
Walker made an application in writing for a final withdrawal
card, this application was handed by him in person to the finan-
cial seeretary of the defendant, who, in turn, delivered it to the
recording seeretary, A regular meeting of the brotherhood was
held in Belleville, provinee of Ontario, the home of Challenge
Lodge No. 66, at which the application of the late William E
Walker was read and, after consideration, it was aceepted, and
upon motion, it was resolved that a final withdrawal card should
be granted to him, in accordance with see. 181 of the constitution
This was done, and a final withdrawal card, reading in part as
follows:

Brother Laod

of withdrawing from the orde

No has announced his intention

, and this card is given him as sub
stantial evidence that he has paid all assessments in his lodge and the
grand lodge, that he is required by law to pay, and he leaves the

herhood honourably

This card was delivered in person to the late William E
Walker, some time about the 13th of November (the date again
is not clear), and was accepted by him without objection or
protest. On the 10th of December, William E. Walker met with
an aceident resulting in his death, and the present action is
bronght by his wife, the beneficiary mentioned in the beneficiary
certificate of insurance.

The plaintiff alleges, that on the date of her husband’s death,
he was a member of the brotherhood defendant, in good standing,
and the beneficiary certificate was in full foree and effeet, all
assessments and dues having been paid up to the 31st of Decem
ber, 1910, and having made proper proofs of his death, she is
entitled to the henefits, The defendant denies all liability, and
contents itself with traversing |:«~uo-|';|ll.\ the plaintiff’s state
ment of fact, that her late husband was a member in good stand-
ing at the date of his death, having paid all assessments and dues
up to the 31st of December, 1910,

With respect to the receipt dated October, 1910, for $8.45
filed in Court hy the plaintiff with the return of her action, as
well as with respeet to the heneficiary certificate, also filed with
the return of the action, the defendant is satisfied with the state-
ment, ““that they speak for themselves.”” 1 refer to this partien-
larly in view of the attempt made by the defendant to prove
aflirmatively, that other assessments than those mentioned in the
receipt filed with the return of the action, were ' and unpaid.
I'his attempt was vigorously resisted by the plaint urging that
no affirmative proof of this nature could be made in the absence
of an allegation, by way of defence, to that effect. T was of
opinion at the trial, that the plaintiff having filed with the return
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of the action a receipt, alleged to be in full payment of dues and
assessments up to the 31st December, 1910, if the defendant
wished to establish that other amounts had been levied and were
due and unpaid, an affirmative allegation to that effect should
have been found in the plea. Instead of this there is the mere
general denial of the plaintiff’s allegation, eoupled with the
statement, that the receipt and certificate speak for themselves.
I am still of the same opinion for the reasons given at the hear-
ing; but, in view of the conclusion at which I have arrived, the
point, so far as my judgment is coneerned, wounld be of only
abstract interest.

The serious part of the defendant’s plea is to be found in
paragraph 12 and following. The defendant says: By the
contract of insurance issued to and aceepted by the late William
E. Walker, it was expressly stipulated, that the constitution of
the brotherhood then in foree, or as might be thereafter altered
or amended, should form a part of the contract between the
parties. Then follows a recital of sec. 184 of the constitution
which I have already quoted, followed in turn by the clear state
ment, that the late William E. Walker made application in writ
ing for a final withdrawal eard; that the same was granted on
the 13th November, and accepted by them, and from and after
that date, he ceased to be a member in good standing in the
brotherhood, and by the acceptance of his withdrawal card, for
feited all benefits of insurance provided for in the contraet, and
that no liability exists in favour of the plaintiff.

Meeting this plea, the plaintiff says, that the stipulation o
condition alleged in the plea, is illegal, null and void, that it was
obligatory upon the brotherhood defendant to insert in the
contract of insurance, or on the back thereof, all the terms o
conditions of the contract, or to indicate the same by particula
reference to those articles or provisions of its constitution, by
laws, or rules, which contained the material terms of the contraet
and which were not inserted in the instrument itself; that
moreover, and in any event, the stipulation beeame null and void
when the contract was first renewed after the coming into for
of the Quebee Insurance Aet, 8 Edw. VIL ch. 69; that the cor
tract between the parties was renewable, and was renewed from
month to month, from the 3rd of January, 1908, up to the 31t
day of December, 1910, that, moreover, the by-law referred to in
the defendant’s plea, was not in foree and effect, when the cor
tract was issued, and was never made a part of the contraci,
and is not valid or binding. The defendant answers ths
generally,

At the outset, a clear determination must be made as to what
the real contract between the parties was, and for that purpose
the contract may, and, I think, must be treated as an ordinary
contract of life insurance.
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Such contracts are based upon the application of the person
desiring insurance, who is called upon, in answer to questions,
to make eertain statements and representations and these state-
ments and representations are communieated to the assurer, and,
upon the strength of the same, the contract of insurance follows.
In the present case, application was duly made, and was ae-
cepted, and a contract was made between the parties, and is
evidenced by the document ealled ““beneficiary certificate,”” relied
upon by the plaintiff in her action, and which is the contraet
hetween the parties.  In the contract, the late William E. Walker
renewed his declaration, that the representations and state-
ments made in the applieation were true, and that the contraet
was based thereon and by the contract itself these representa
tions were made a part of the contract.

Moreover, hy the eertificate, the assured agreed, in clear and
unmistakable terms, that the constitution of the brotherhood
from which he was seeking to obtain insurance, as it then existed,
might be altered or amended at any time thereafter, and it was
upon this agreement that the contract issued and was accepted.
I find nothing to invalidate such an agreement. It is not eon-
trary to publie order, nor is it against good morals. If the late
Mr. Walker had sufficient eonfidence in the hrotherhood, of
which he was a member, to make such an agreement, I see no
reason to have less or to refuse its enforcement. Going further,
the late Mr. Walker agreed again, in no uncertain way, but in
clear and definite terms, that the constitution then in foree, or as
it might be thereafter altered or amended, was and should be a
part of the contract, in the same manner and to the same extent
as if the constitution, or alterations, or amendments thereto, had
been written therein.

All this means, that the late Mr. Walker agreed that altera-
tions should, or could, be made, and that, when made, they should
form part of his contract and his eontract should be governed
hy the constitution, either as it existed at the time the contract
was made, or as subsequently altered or amended, for which

alterations and amendments he had given his free consent.
Again, I can find no valid objection to this contractual stipula-
tion. It is not contrary to public order, nor against good morals,
and, unless T find some valid reason, it must be enforeed and
given full effect. Probably realizing this, the plaintiff seeks to
escape by a statutory enactment of the Legislature of the Pro-
vince of Quebee, known as the Quebee Insurance Act, 8 Edw.
VIL ch. 69, and, particularly, reference is made to see. 197,
Paragraph 1 of this section enacts that where an insurance con-
tract made by any company or association is evidenced hy a
written instrument, the company or association shall get out all
the terms or conditions of the contraet in full on the face or back

31
QUE.
1912
Cousixs
r.
BROTHER
HOOD OF

LocoMoTivy
ENGINFERS,

Greenshiclds, J,




[6 D.LR.

DomiNioN Law Reports,

6 DLR.|

of the instrument forming or evidencing the contract, and, unless
8.C. 80 set out, no term or condition, stipulation or proviso modifying
1012 or impairing the effect of such contract, made or renewed after
i s the coming into force of this Aet, shall be good and valid or ad-
o “",,M'\'\ missible in evidence, to the prejudice of the insured or benefi-
Brorues  ciary. Sub-section 2 provides, however, that nothing in the fore-
Hoob oF — going shall exelude the proposal or “application of the assured

LocoMorive . ‘ . Ao s a8
Exarxerns, 1rom being ‘considered with the contraet’ *'; and would indicate
that the Court should consider the application with a view of
ascertaining how far the insurance was affeeted by misrepresen-

tations contained in the application.
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b Sub-section 3, of section 197, contains a slight modification in relations bet'
b favour of mutual benefit or charitable associations, and it is payment onl
ks admitted that the defendant is one of these. The modification is ieet to all its
i, to the effect, that, instead of setting out the eomplete contract I am aw:
iy in the certificate or other instrument of contraet, it may indieate York, Carter
e therein, by particular reference, those articles or provisions of has held, th
!f" the constitution, by-laws or rules which contain all the material | No life
{58 1 terms of the contraet, not inserted in the instrument or contract ; Im\ll- powe
1 itself, and the association shall, at, or before, the delivery of the 2 Pt by
i contract, deliver a copy of such constitution, by-laws and rules containing
::L’ to the assured. The plaintiff urges that this statute applies to mailed by
L the present case, and that, by its provisions, the contract must applies to al
1 stand or fall by itself, and no part of the constitution or hy-laws to all polici
:‘5 ean be read into the contract, or considered, or offered in evi quently mad
W denee to defeat the contract or be considered an interpretation of sq-nflinz a
i ‘.\ or enforcement of the contract. This statute came into foree on due. If the
C; the 30th of December, 1908, about a year after the contract of cies upon wl
! insurance in the present case was completed. The statute is 4 coming into
not retroactive, It is unnecessary to dwell upon this, there being statute woul

5 nothing whatever in the statute itself giving it any retroaetiv.
i effect. But, says the plaintiff, the statute provides that its legis
! I: lative provisions shall affect all contracts made, or renewed, afte:
the coming in force of the Act.
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view on this point. T do not consider that the monthly pa)
ments of the assessments and dues was a renewal of the contract
as contemplated by the statute, It might be termed a *‘keeping
alive’” of the contract, but the same contract existed, and has
never ceased to exist, and the payment of the dues or assess
ments was merely carrying out of the terms of the contract us
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entered into. 1t is true the assured might have refused to pay
the assessments, and, in that case, his contraet might have lapsed
and he might, by taking the necessary steps, revive his eontraet,
or ereate the existence of a contract

The insured is not hound to pay his preminm, but the
assurer can be compelled to aceept it As has been said by the
Courts of the United States, the word **renewal’ is not appro
priate to deseribe the making of a new contract, or the ereation
of a new existence. It has no legal or technieal signification
In the present ¢ it wonld be diffieult to say that the payment
of the monthly assessments in any way changed the contractual
relations between the deceased and the defendant. At most, sueh
payment only kept alive a previously existing contract and sub
jeet to all its conditions

I am aware that the Court of Appeals of the State of New
York, Carter v. Brooklyn Life Ins. Co.,, 110 N.Y. 15, pp. 20, 21.*

15 held, that the expression in a statute as follows:

i

No life insurance, doing business in the State of New York, shall
have power to declare forfeited or lapsed, any policy thercafter issued

or renewed, by reason of non-payment of the premium, unless a noties

containing certain particulars specified shall have been addressed and

mailed by the company, et
applies to all policies issucd after the passing of the statute and
to all policies upon which payments of premiums are subse-
quently made.  In that case, the statute imposed the obligation
of sending a notice to each poliey holder as the preminm became
Ine.  If the statute invoked by the plainiiff applied to all poli
ies upon which premiums were paid, subsequent to the statute
coming into foree, a compliance by the defendant with the
statute would involve the physical possession, at some time, of
Il outstanding policies for the purpose of endorsement, |
greatly doubt if this was the intention of the Legislature. But
even if the statute did apply, have not the parties contracted
selves out of its operation?

The deceased gave his formal submission to the constitution
as it existed ; gave his consent to its amendment, and his formal
submission to such amendments or alterations was part of his
ontract.  To hold that an alteration or amendment to the con-
stitution did not apply or could not be offered by way of relief
1o u ¢laim made under the contract, would be, at onee, to render
null and void an agreement legally and formally entered into be
tween the parties.

The statute in question is not new. It was taken almost
extually from the revised statutes of the Provinee of Ontario of

Phis case also specifically held that the payment to the insurance
mpany “of each annual premium constituted a renewal of the poliey
thin the meaning of the term ‘renewed’ as used in the Aet.”
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QUE. 1897, ¢h. 208, see. 144, whieh is found in 55 Viet, (Ont.) ch. 39,
see. 33, A ease somewhat in point was decided in 1901, in On-
tario, by the Court of Appeal of that provinee: Hargrove v. The
— Royal Templars of Temperance, 2 OLLR. 9. In this case, in
Corsivs yhe cortificate or contraet, it was stated that the laws governing
““',’,.M: the fund “‘should apply as fixing the remuneration or compen
woon o sation of the assured in the case of the happening of events
I]":"“I‘i"“'"“: mentioned in the contraet.”
S The laws of the fund were not set forth in the contraet, and
e 3 geetion 144 of the statute, similar to the statute under considera
tion, was invoked. Nevertheless, the Conrt held that the parties
were hound by the contract made, and the rights of the assured
were 1o he determined by the laws of the fund, according to his
I am of opinion, that the contract, as evidenced by

hrotherhood

8.C
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b I am of opinion, that the provision in the contract, whereby the S
assured snbmitted to the constitution as it existed, or as it might Pa
f N he altered, is valid and binding. | am of opinion that it was PANA(
; competent for the parties to contract themselves out of the ‘x!l-vlu::';‘r.
! operation of the statute. See Noel v. Lave rdicre and The British . designa
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American Land Company, 4 Q.L.R. 247, It was there held hy
the Court of Review, composed of Meredith, C.J., Stuart and

Caron. JJ. [Quebee, 1878], that the following stipulation, i

the contraet or promise of sale: Bravvoris

] The possession to be given to the purchaser in pursuance of th PLOY}
'l contract, shall not have the effect of making this promise of sa It is ne
equivalent to a sale, it being expressly agreed that this contract sha le regul
d only have the effect of a personal covenant, fa desig
W by-law
was valid, notwithstanding artiele 1478, C.("., to the effeet tha the associs
! a promise of sale, with tradition and actual possession, is equivi : :‘“‘“‘Jl":.f”
lent to a sale egally old
{ Chief Justice Meredith [ Quebee, 1878], among other thing: mpany
i said : ““This is a perfeetly legitimate elanuse’": Beaudry v. Jan: L
b 15 LW 1180 Therein it was held, that a stipulation against Brsevores
b article 1478, where both parties write down their intention, wis ;{'L'('.
valid. Reference is made to Troplong, De la vente, No. 130, in “Mw"‘,

ntained
the ter
utual as

Renand v. Areand, 14 LC.J. 102, In this ease, the late Mr. Jus
tice MeKay said, that it was competent for the parties to make «

law unto themselves ship or of
" In the present case, the parties made a contract betweo) n see. 197
themselves, whieh was, in my opinion, a law unto themselves o ':[ i"}
and that was, notwithstanding any law to the contrary, that the material t
constitution at any time in foree, should govern the contract. | surance jts
am pleased to follow the late Mr. Justice Hall in his remarks ‘_'::"'r' d 'f‘

of publie o

in the case of The Saint-Roch Socicty & Moisan, T Que. QI3
128, and look with disfavour upon forfeitures established in the ureement
[Hargro

Cousing v,
fullowed.)

cases of benevolent or friendly societies, but, in the case at har
the forfeiture was not hronght ahout by the arbitrary aet of the
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1 hrotherhood defendant; it was due to the voluntary, and pre
S imably, well con<idered act of the assured himself, It was his
sh to eease to be a member at all of the association or brother

wd, and having taken the proper steps to bring that abont, the

ces of his

¢ must be horne by his representative or

ficiary, the plaintiff in the present case, and one conse

quenee, so far as my judgment is concerned, is the dismissal of

Wl e

her action

- Action dismissed

COUSINS v. MOORE es qual

Quebce Superior Court, Archibale

J. June 8, 101

VOLENT socteries (§ 11113 REASONABLENESS OF REGULATION
PAYMENT OF ONE-IIALF OF BENEFIT CERTIFICATE IF ACTION FOR

DAMAGES INSTITUTED

t is a reasonable regulation, and not contrary to good morals and

iblic order, for an association organized to insure the employees of

designated railway company against injury or death, to provid )

y-law that it will pay but one-half of the amount due on the deat

r injury of a member caused by the default of the railway compan

any action brought therefor against such railway company

shall first be formally dismissed or withdrawn

Bexevorext socteries  (§ 111—13) —BY tAW—CONTRIBUTION  BY " EM
PLOYER CONDITION PRECEDENT TO PAYMENT OF CLAIM RELEAST

It is mot contrary to good morals or public order, but is n reason
regulation, for an association organized to insure the employees
v designated rail vay company against injury or ath, to require
vidaw that, in consideration of a subseription of such company to

e association, there shall, before payment will be made for the death
njury of a member, be presented to the secretary of the a
v valid and sufficient release executed by all persons who may
egally elaim thereunder, of all their demands against such railway

wia

pany arising from or growing out of the death or injur f a
)

EVOLENT SOCIETIES (§ V

) —REFEREXCE TO BY LAWS AND CON
STITUTION IN CERTIFICATY STATUTORY CONDITIONS Warver
R.SQ. 1900, Arr, 7028
ose provisions of see. 197 of eh. 69. 8 Edw. VII. (Que.), now

tained in sub-se 1), art, 7028, R.S.Q. 1909, that, instead of all

the terms or conditions of a contract of insurance issned by a

itual association being set out in full in the certificate of member
poor other instrument of contract, as required by the provision
see, 197, now contained in sub-sec. (1) of art. 7028 aforesaid, they
v be indicated by particular reference to those articles or provi
of the copstitution, by-laws, or rules which contain all of the
iterial terms of the contract not inserted in the instrument of in
rance itself, and that a eopy of the constitution, by-laws, and rules
to in such contract shall, at the time of the delivery of the

be delivered to the assured, are of the nature of matters
ihlie order and s

tifiea

seurity, and as such, cannot be waived by speeial
cement between an assured and such an association
Hargrove v. Royal Templars, 2 O.LR. 79, specially referred to;
vins V. Brotherhood of Locomotive Enaineers. 6 DL.R. 26. not
Nowed.]
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STATUTORY PRO
NON-COMPLI

INSURANCE  (§ 111 D 2—72)—Por1cy—CONSTRUCTION
VISIONS A8 T0 CONDITIONS—VARIATION—EFFECT OF
ANCE WITH STATUTE—MEANING OF “RENEWED.

In tho f 8 Edw. VII. (Que.) ch. 69, now
contained in sub-sec, (1) 7028, R.S.Q. 1909, providing that if
an insurance contract made by any company or association is evid
enced by a written instrument, the company shall set out all terms
and conditions of the contract in full on the face or back of the in
strument, forming or evidencing the contract, and, unless so set out,
stipulation, or proviso, modifying or impairing
“renewed” after the coming
valid or admissible in evid
v, the word “re
ment of the pre
issued before the

r provisions of sec

no term or condition
the effect of any such contract made or
into foree of this Act, shall be good and
ence to the prejudice of the assured or beneficis
refers to such renewals as are made by the ps

newed
miums from time to time due on policies passage
of the section

Brooklyn Life Ins. Co., 110 N.Y
Rrotherhood of

15, at pp. 20, 2
Enginecrs, 6

. speci

Carter v

ally referred to: Cousins v Locomolive

D.LR. 26, not followed. )
BEXEVOLENT SoCcieTies (§ 1112 EFFECT OF BY LAW ADOPTED SURSE
QUENT TO CERTIFICATE OR POLICY—ARSENCE OF NOTICE—BREACH

OF STATUTORY CONDITIONS —R.S.Q. 1009, arrs, 7027, 7028

A member of a mutual life and accident insurance association s
not bound by a by-law of the association adopted after the issuance
to him of his certificate and of which he had no notice, in view of sec
tion 196, 8 Edw. VIL. (Que.) ch. 69, now art. 7027, R.S.Q. 1909, pro
viding that any insurance contract if signed, countersigned, issued o
delivered in the Provinee of Quebee, or committed to the post off
messenger or agent to be delivered to the assured or
his agent in the Province, shall be deemed to evidence a contract
made in the Province and in view of those provisions of sec. 197
of 8 Edw, VIL. (Que.) ch. 69, now contained in sub-sec. (1) of art
7028, R.S.Q. 1909, providing that if an insurance contract made by
any company or association is evidenced by a written instrument, the
company shall set out all terms and conditions of the contract
full on the face or back of the instrument, forming or evidencing the
and, unless so set out, no term or condition, stipulation ur
modifying or impairing the effect of any such contract mq
or renewed after the coming into foree of this Act, shall be good an
valid or admissible in evidence to the prejudice of the assured «
beneficiary

"

to any carrier

contract
provi

BENEVOLENT SOCIETIES (§ 1TT—2)—How A BY-LAW CHANGING THE CON
STITUTION MAY BE MADE BINDING ON HOLDER OF CERTIFICATI 1881
WITHOUT NOTICE OF THE CHANGE—IR.S.Q. 1909, arr. 7028, sty
sec, (1)

It is practicable to make binding upon a member of a mutual Jif
and aceident insurance association, who had no knowledge of an ado
tion of a by-law, which was passed by the association after the issn
of a certifieate, but not veferred to on the face or back thereof
required by those provisions of see. 197 of 8 Edw. VII. (Que.) «
G0, now contained in subsec, (1), art, 7028, R.S.Q. 1009, by atta
ing a notice of the passing of such by-aw, and its contents to re
ceipts of payments of premiums or by issuing a duplicate certifica
with this information upon it or if need be by requiring the assure
to produce his receipts for the proper indorsement, when such a b
law has been passed

Pavmest (§V—41)
CERTIFICATE 10
OFFER

Ihe exhibition of a

PRODUCTION OF BENEF!
SOCTETY —CONDITION o

SUFFICIENCY OF DEMAND-
SECRETARY -TREASURER  OF

ertificate of membership in a mutual associ
tion organized to insure the employees of a railway company again
death or infury, to the secretary-treasurer of the association, and o
offer by the latter to pay the amount due thereon, if, as required

g4
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claim QUE

a by daw of the association, a release was furnished of all

against the rai'lway company for causing the death of a member, and c—

t iving by that oflicer of a printed receipt to that effect constitute a S, (
sufficient demand of payment 1012
8. TexpER (§ I—2)—SUFFICIENCY OF—AMOUNT OF CLAIM WITHOUT COSTS
Corsing

PAID INTO COURT.
Payment into eourt by a mutual life insurance association of the \IH" =
imount elaimed to be due on a certificate of membership, is insufficient .
1« a tender if the costs of the action already begun for recovery of the
mount were not offered therewith

ActioN on a benefit certificate the facts of which are suffi-  Statement

ciently set out in the judgment below.
Sections 196 and 197, 8 Edw. VIL (Que.) ch. 69, referred to
the judgment below, are now arts, 7027 and 7028, R.8.Q. 1909
Judgment was given for the plaintiff for $1.000 and costs

IH. N. Chauvin, for plaintiff
\. K. Beekett, K.C., for defendant

Montreal, June 8, 1912,  Agcumbarp, J.:—The plaintiff
leges that, by an Act of the Parliament of Canada, the defend
nt was erected into a corporation for the purpose, among other

things, of insuring the lives of its members, being employees of
the Grand Trunk Railway System: that, on the 12th December,
1902, one William Edward Walker, then of Belleville, in Ontario,
ceame a member of the society and had his life insured by said
society, under class *“C',"" in the sum of $1,000, and on the 12th
v of December, 1902, the defendant society issued a beneficiary
ertificate and contract of insurance to said Walker, who was
} then employed by the Grand Trunk Railway Company as a fire-
man, certifying that said Walker was a member of the society
defendant and entitled upon his death, being still a member, to
' have the assessment or death levy paid, distributed or applied
% as in the by-laws, rules and regulations of the society defendant
ovided : that it was provided by such by-laws, rules and regu-
E ations that, at the death of any member in the class *‘C,”" his
o idow, legal representative or named beneficiary should receive
rom the said society the sum of $1,000; that said Walker, about
the 10th December, 1910, came to his death in consequence of a
ollision on the line of the Grand Trunk Railway whilst still a
iember in good standing; that said Walker, previous to his
cath, had assigned the said certificate in favour of the plaintiff
s the beneficiary under the said contract; that due notice and
proofs of death of said Walker were furnished to the society
efendant; that plaintiff complied with all the terms and con-
litions of the aforesaid certificate of insurance; that the de-
vndant offered to pay the amount due thereunder to the plain
Uft provided the plaintiff would sign and execute a discharge in
avour of the Grand Trunk Railway Company of Canada of all
hility in connection with the death of the plaintiff's said hus
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hand, which the plaintiff refused to do, and plaintiff prayed for
judgment in the said sum of $1,000

The defendant pleaded, denying some and admitting others
ol the allegations of the declaration ; alleging that the defendant
had never been legally put in default to pay the insurance on
siid Walker's life, nor had plaintifi’ ever produced to defendant
the eertificate of insurance held by said Walker, and also deny
ng that plaintift had ever offered prool of the endorsation npon
the back of said certificate.  Defendant further pleaded that th
defendant had always been ready to pay the amount due under
the rules and regulations and hy-laws of the society; that, when
the said Walker became a member of the defendant’s society, a
certificate was issued and delivered to him, providing for the
payment of said sum at the death of said Walker if he was still
o member, but which certificate was issued upon the condition
““that the said member, his widow, children, next of kin, lega!
representatives, and all the rights and benefits arising from said
membership, are to be subject to the provisions of the hy-laws,
rules and regulations of this society from time to time in foree™
that prior to the death of the said Walker a by-law had been
duly passed by the defendant society, which by-law was, at the
date of Walker’s death, in full foree, and which provided amony
other things, that if any action at law were instituted against
the Grand Trunk Railway Company of Canada by any person
representing the said Walker for the purpose of claiming dam
ages on the allegation that said Walker had come to his death
by reason of the fault of the said Grand Trunk Railway Com
pany, then no sum beyond the one-half of the amount insured
be paid to the representative of the said Walker on account ol
suid injury or death, unless and until such action at law ha
been formally withdrawn or dismissed ; and further provided
that, in consideration of the subseription of the Grand Trun
Railway Company of Canada to the defendant society, no moneys
shall be payable to a member, or, in case of his death, to an
person elaiming, through or under him, by reason or as a result
of the injury or death of such member, until valid and sufficien
releases of all elaims against the Grand Trunk Railway Compan
or Canada as well as the society, arising from or growing o
of such injury or death, duly executed by all persons who migh
legally present such claims, shall have been delivered to the s
retary of the society. Defendant further alleges that, on the 1911
May, 1911, the present plaintifi’ had issued an action against th

imada to recover damages for th

Grand Trunk Railway of C
death of the said W. E. Walker, alleging that the same was th
result of injuries received by the deceased in an aceident whi
happened upon the railway of the said company and for whi
the employees of the said company were wholly responsible, ai
the said action was since pending; that, in consequence of tl
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pendeney of such action, no sum above the one-half ol the
amount of $1,000 in question was payable or recoverable until
aiid action against the said railway had been formally with
drawn or dismissed, and this sum the defendant has always been
ready to pay, and defendant brings the said sum of $500 into
Court and tenders it and prays that the tender be declarved suf
ficient and that the plaintift’s action otherwise should be dis
missed with costs

Plaintiftt answered the plea, denying its essential allegations
alleging that demand was actually made and payment would
have been made by the defendant if plaintift had agreed to give

i discharge from any claim which she might have against th
Grand Trunk Railway Company

Plaintiff further c¢laims that the by-law which the defendant
set up was illegal and void; that the tender made by the defend
nt was insufficient, and she prays for the dismissal of said plea

The certificate of membership of the plaintifi’s husband in
the defendant’s society does contain the matter set out in th
plea—that the benefits of such certificate are to be received by
the holder thereof subject to the by-laws, rules and regulations
thereof from time to time in foree; and also that, upon the death
of a member, the beneficiaries are entitled to have the assess
ment or death levy paid, distributed or applied as in or by said
by-laws, rules and regulations for the time being provided ; and
further—that the certificate is issued upon condition that the
said member, his widow, children, next of kin and legal repre
sentatives, and all the rights and benefits arising from such mem
hership, are to be subject to the provisions of the by-laws, rules
nd regulations of the society from time to time in foree

This certificate was issued on the 12th December, 1902, and
Walker remained a member of the society until his death on the
10th December, 1910,

Previous to the death of said Walker and after the date of
his membership in the society, the by-law set up by the defend
mnt, which is numbered *‘14,"" was passed, or is alleged to have
been passed, and purports to deprive any member of the right
to recover more than one-half of the amount insured in the event
[ the representatives of such member, after his death, institut
ng any action at law against the Grand Trunk Railway Com
pany of Canada for damages on the ground that the death of
said member had been eaused by the fault and negligence of the

1id company ; and the consideration of that by-law was the fact
that the Grand Trunk Railway of Canada was a liberal sub
riber to the funds out of which said insuranees were paid and
the cost of running the defendant’s association was met,

I'he portion of this fund which is paid by the Grand Trunl
Railway Company of Canada, either by direct subseription or
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Ly payment of the cost of running the defendant’s assoeiation,
is proved to amount to at least 40 per cent.

I may say that that by-law appears a reasonable one, inas-
much as, if the Grand Trunk Railway Company is to be obliged
to pay the whole damages resulting from the death of any mem-
Ler on a suit for that purpose, it would seem unjust that the rep-
resentatives of the deceased should also benefit from the sub-
scription of the Grand Trunk Railway Company to the funds
of the defendant.

But serious questions of law are raised by the plaintifi as
against the application of the by-law in question.

In the first place, it is alleged that said by-law was never
legally passed.

In proof of the passing of the by-law there is produced an
extract from the proceedings of the 23rd annual general meeting
of the members of the Grand Trunk Insurance and Provident
Society, held at the general office of the said society on March
25th, 1908. These proceedings, so far as they refer to the by-law
in question, are as follows:—

In the first place, there is produced a printed copy of the
notice which was sent to the members, in which notice appears
proposals for the amendment of several of the rules of the com-
pany, and also on the notice appears: ‘‘By-law No. 14 to be can-
celled and the following substituted,’’ and then follows the by-
law as cited by the defendant in his plea. At the meeting in
question on the date mentioned in the notice, it appears that
the notice was read, entry being as follows:—

“Notice of meeting with proposed amendment  marked
(AP

Then we find the following extract from the minutes:

On motion of Mr. Laidley, seconded by Mr. Willinms, it was resolved
that the following alterations and amendments in the rules and regu
lations of the society to be adopted subject to the approval of the
directors of the Grand Trunk Railway Company.

Then it says: ‘‘See preceding “age.”’

It will be noticed that this me does not mention by-laws,
but only ‘‘rules and regulations.’ .n the printed copy of the
rules and by-laws of the defendant, the rules run up to No. 66,
and then there is a heading called ** By-laws for the Administra-
tion of the Society,”’ and No. 14 is the one in question. In the
last of the rules of the society, which is No. 66, it is provided :

The Grand Trunk Railway Company will, each balf year, contribute
out of the revenues of the company a sum in aid of the sick benefits
and allowances of the society and in aid of provisions for insurance
against accident or death, whether resulting from accident or other
wise, of the employees of the company, and in consideration thereol
these rules and all alterations which may be made in them shall be
subject to the approval of the directors of the Grand Trunk Railway
Company.

i
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There is no such clause making the by-laws subject to the
approval of the directors of the Grand Trunk Railway Company.
It is remembered that the motion which is relied upon for the
purpose of the enactment of the by-law in question does not
mention any by-law, and it does mention that tue amendments
made arve to be subject to the approval of the Grand Trunk Rail
way Company. It would seem difficult to say that, so far as the
words used in the motion in question go, they could be held
to apply to the by-law in question. On the other hand, it seems
to me that the by-law was really out of harmony with the other

v-laws, and was rather a matter which would be more properly
placed among the rules of the defendant, and I would also be
of opinion that a great deal of latitude must be allowed in cases
where, among societies of workmen, motions are drawn which are
perhaps not verbally aceurate. 1 would hesitate to say that the
neeting in question did not really intend to adopt the by-law
No. 14. But from the view which I take of the case, it probably
will be unnecessary to decide that point

The plaintiff makes this other attack upon the by-law—that

is in any event illegal, and that the plaintiff was not under
the sway of it. She contents herself with saying merely that
w by-law is illegal, in her plea, and she gives no particular
onnd for that illegality except that it is contrary to good
morals and public order.

[ would be against the plaintiff with respect to that. It seems
v me that it is a very natural provision to make, as I have above
inted out. But in the argument of the case a very much more
serious attack was made upon it so far as its influence upon this
e can go, and as that arises out of the terms of the public
I am obliged to take it into consideration, although it is not
entioned in the plea.
I'he defendant society was incorporated under the terms of
the Federal charter, but I think it is not now doubtful that the
al Legislature has authority to make—under its authority
legislate upon ecivil rights within the Provinee—provisions con
rning contracts of insurance made as well by local as by Fed
ral companies,
See, 196 of ¢h, 69 of 8 Edw. VI provides
When the subject matter of any insurance contract is property, or
surable interest within the jurisdiction of the Provinee of Quebee, or
n connection with a person domiciled or resident therein, any polic

ertificate, interim receipt, or writing evidencing the contract shall, of

gned, conntersigned, issued or delive

I in the Provinee of Que
committed to the post office or to any carrier, messenger or agent to
¢ delivered or handed over to the assured, his representative or agen
the Provinee, he deemed to evidence a contract made in the Prov

nee, and the contract shall be construed ae

rding to the law of this
Provinee, and all moneys payable under the contract shall be paid at
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the office of the chief officer or agent of the compuany or associution
effecting the insurance in this Crovinee.  This article shall huve effect
notwithstanding any agreement, condition or stipulation to the contrury
By see. 197, it is provided that: -

Where an insurance contract mude by any company or associution
is evidenced by a written instrument, the company shall set out all the
or back of the

terms or conditions of the contract in full on the f:

instrument forming or evidencing the contract, and, unless so set out,

no term or condition, stipulation or proviso modifying or mpuiring
the effect of any such contract made or renewed after the coming into
force of this Aet, shall be good and valid or admissible in evidence to
of the assured or heneficiary,

the prejudic

The third sub-section of that same clause says:
A mutunl benefit or charitable association may, however, instewd of
or other instrument

setting out the complete contract in the certifien
of contraet, indieate therein, by particular refere
provisions of the constitution, bylaws or rules which contain all the

al terms of the contract not inserted in the instrument of contract

, those articles o

ma
itself, and the associntion shall, at or hefore the delivery over of such

instrument or contract, deliver also to the assured n copy of the con

stitution, by laws and rules therein referred to.

In this instance, as 1 said, the hy-law, the effect of which
is to reduce the right of the plaintiff by one-half, was passed
after the insurance certificate, upon which the said suit is based,
was issued.  The certificate sued upon contains no reference to
the by-law in question, and naturally conld contain no such ref
erence, a8 it was only passed afterwards. It is not alleged or
proved that any communication of such by-law was ever given to
the late William Walker, or that he was present at the time the
by-law was passed, or that he had any knowledge whatever of
the hy-law.

But it is pretended that, by the terms of the certificate ac
cepted by said Walker, he agreed to be bound as well by the by
laws then existing as by those which might be subsequently
passed, and that, in virtue of such agreement, he must be held
to have waived the seetion of the statute above eited,

It has been rvecently held in a case, Cousins v. Brotherhood
of Locomotive Engincers, 6 DR, in whieh the present
plaintift was also plaintiff and another mutual henefit association
of the Grand Trunk Railway was defendant, but in which the
terms of Walker's contract varied considerably from those used
in the present case, that the section of the statute in question
was not one celating to publie order, and that the persons re
ceiving benefits in virtne of said certificates of insurance eould
contract themselves out of the application of the statute, and
that the terms used, in that ease, constituted a waiver of th
statutory clause in question,

In the present case it does not seem to me that the languae

6 DLR.|
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ol the certificate which I have above cited is suffieient to consti
tute a waiver of the exeeution of the statute. It is merely the
usual clanse by which members of any association undertake that
they are bound, so long as they remain members of the society,

by its by-laws, rules and regulations, and there is no doubt that
all persons are so bound by any legal rules, regulations or by
laws of the societies to which they belong.  They either do o
may take part in the enactinent of them, and they would Ix
presumed, having received notice of the meeting, to he aware of
!l that was done
But it is exceedingly difficult to see what meaning can I
given to the clause which I have quoted above, what effect it
ould have at all upon the rights of the members of the society,
unless it be interpreted in the manner in which the plaintift’ con
tends that it ought to be
With regard to this matter of insurance, the statute secms to
enact a clause which limits the binding effect of the by-laws upon
the members, It seems to me that the motive of the elause in
jnestion was, that the men belonging to these workmen's societ
s, inexperienced in affairs, are not likely to duly appreciate
the contracts into which they enter, and that*the clause was
passed for the protection of the men and to prevent them being
irprised by matters which have not been ealled to their atten
tion. The clause 196 expressly provides that contracts such as
that in issue were to be construed according to the law of thi
Provinee, and that notwithstanding any agreement, condition o
stipulation to the contrary. This question was considered by th
Court in a case of Hargrove v. The Royal Templars, reported in
P OLR, at p. 79, At page 94 Mr. Justice Osler remarked
Whatever be the sum to be recovered, it is to be paid (or adjudge
in accordance with the laws governing the total disability bhenefit
: fund,”” and as these are the terms on which the only contractunl obl

gation of the defendants is expressed, we have to resort to these rule

-y to ascertain the measure of the plaintifl's rights, and thus ther
] nothing on which see. 153 can operate, and the insurunee contraet do
& not offend against the provisions of sec. 144 above noted, beeause
‘3 there is no term, condition, stipulation, warranty or proviso ** modif
# ng or impairing'’ the efMect of the insurance cor et hich not
[ set out therein. We ure driven, it is true, to the rules to find out what
¥ « the whole contract, but there is nothing in them which ** modifi
mpairs’” any contraet set forth in the eertifieate, for without them
ve cannot find any contrnet at all. They simp omplete the cont
y shewing in what wanner and out of what fond the wmoun to b

paid

I'his would seem to admit that, if there had been anything
not deelared in the contract which modified or impaired the con
i, that it wonld have required to have been set out in the
ertificate itself upon a elause in the Ontario statute practically
milar to that which exists in Quebee statute

(
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1 wm strongly drawn to the opinion that these provisions of
the Insurance Act are of the nature of matters of public order
and security, and such as are not capable of being waived by
special agreement. But in this instance it appears to me that
there is no waiver proved. The terms of the certificate do not
constitute, in my judgment, a waiver, and the obligation of the
plaintiff in this case is to submit to the rules, regulations and
by-laws of the defendant society, and these rules are to be de-
termined conclusively by the terms of the statute, which pro-
vides that no rule which has not either been inserted on the
front or back of the writing evidencing the contract, or at least
pointed ont specifically by number in such writing and a copy of
the by-laws and rules given to the defendant. shall be
admissible in evidence ; that is to say, that a rule which has not
been so dealt with, so far as the case in question may be con-
cerned, is not provable and must be considered by the Court not
to exist.

But the difficulty avises that this rule did not, as a matter
of faet, exist when the certificate was granted, and it is said:
How can the terms of the law be complied with in reference to
this particular rule!

Now, the section which 1 have quoted refers to contracts
“made or renewed.”” What is the meaning of this word **re-
newed " in connection with such a matter? Of course we all
know that insurance contraets, especially life insurance con-
tracts, are made and a policy issued, and, from time to time, as
premiums fall due and are paid, renewal receipts arve given, but
no special renewal of such policies is ever made except such as
may result from keeping them alive by the payment of the
premiums from time to time. The same thing is the case with
regard to benefit assurances,

This particular one was in force from 1902 until 1910, when
the beneficiary was killed. 1 can only conclude that the word
“renewed’’ in the seetion in question means such renewals as
made by the payment of the premium from time to time.

The same rule was adopted by the Court of Appeal of th
State of New York in Carter v. Brooklyn Life Ins. Co., 110
N.Y. 15, at pp. 20, 21,

We have also everywhere the expression ““renewed ™ as ap
plied to receipts of premiums used in conuection with such mat
ters, and 1 think there can be no doubt that the word “*renewed
in the section in question was meant to indicate the keepin
alive of the insurance by receipts for premiums,

Now, it is said, how would it be practicable to indicate an)
new rules or by-laws upon the face or back of certificates which
had been already issued? It seems to me it would be quit
practicable. In such a case as this, notice of the passing of th
hy-law and of its contents could be attached to the receipts, o
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duplicate certificate could be issued with this information wpon
it, or, if need be, the assured could be required to produce his
receipts for the proper endorsement when such a by-law should
he passed.

Now, it is alleged besides that no demand was made for pay
ment before action brought. The proof shews that one of the
plaintiff’s counsel visited the defendant and saw the secretary
treasurer, shewed him the certificate in question evidencing the
insurance of the said Walker, and was offered payment provided
discharge shonld be given for all elaims against the Grand Trunk
Railway, and a blank printed form of the required receipt was
given by the said secretary-treasurer to plaintif™’s counsel, which
contained the following:

In consideration of the reeeipt by me of the said sum of

I do hereby release and for ever discharge the Grand Trunk Railway

Company of Cannda from all elaims for dumages or other form of

compensation on aecount of sand

No other diffienlty was raised at the time, and, morcover,
the defendant brings into Court the sum of $500 and tenders it
to the plaintiff, but without costs

This matter is of little importance at the moment, inasmuch
as in the opinion at which I have arrived the defendant ex qual
is responsible towards the plaintiff for the whole of the said sum
of $1,000. In any event, if such were not the case, the tender
would still be insufficient, inasmuch as no costs were offered in
connection therewith. I can not at all take the view that the
defendant is excused from offcring costs by the allegation that
no good demand was made for payment

My judgment will be against the defendant in the sum claim
ed of $1,000, with costs.  As it appears by the proof that the
said sum has already been assessed upon the members, the sub

idiary conelusions demanded with regard to the levy of the said
im upon the members need not he referred to

Judgment for plainti)]
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MOON v. MOON.

Saskatehewan Supreme Court, Parker, M., in Chambers. Octobor 2, 1912

lﬂl"

Lo DIVORCE AND SEPARATION (§V B—30)-<INTERIM ALIMONY,
Oct, 2. A prima facie case is made out for an order directing payment of
interim alimony in an alimony action, by proving the marriage.
[Karch v. Karch, 3 D.L.R. 658, applied.]

DIVORCE AND SEPARATION (§ V B—33) —ALIMONY ACTION-—GROUNDS FOR
R REFUSING INTFRIM ALIMONY,

'? An application for interim alimony may be refused in an alimony
] “‘ action if the defendant satisties the court or judge that the plaintiff
Eé lins ample means of sup

"

rt without any allowance by way of interim
alimony or that he, the defendant husband, has neither 1|ru|u'rl\' nor
earning power wherewith to provide interim alimony.

II'qu:II v. Pherrill, 6 O.LR. 642; Smith v. Smith, 6 P.R. (Ont.)
A and Cunningham . Cunningham, 5 W.LR. 514, specially re-
[c ||.»l to.]

o Divorer Axp SEPARATION  (§V B—350) —ALIMONY ACTION BY WIFE—
HUSBAND'S OFFER OF RECONCILIATION,
The fact that the wife has left the husband and refuses to return to
him although he is willing to take her back to live with him, is no
v, in an alimony action, to her applieation for an order directing
the husband  to pay her interim alimony until the trial.
[Wilson v. Wilson, 6 PR, (Ont.) 120, approved ]

Statement Tins is an application for interim alimony.

The application was granted,
P. I, Gordon, for the plaintiff,
W, H. McEwen, for the defendant,

Parker, MO, Parger, M.C.:—There is plenty of authority for the prin.
ciple that a plaintiff makes out a prima facie case for interim
alimony by proof of the marriage. In the ecase of Karch v.
Karch, 3 D.LLR. 658, 21 O.W_ R, 883, Mr. Justice Riddell states,
3 DR, at p. 660

It has been laid down from the earliest times in our Courts that

upon an application for interim alimony proof of the marriage is all
that is necessary: Nolan v. Nolan, 1 Ch. Ch. 368, In the same case
it is held that the Court is not entitled to consider the merits of the
case.  In Lovell v, Lovell, 5 OW.R, 640, Chief Justice Falconbridge
says: “The financial circumstances of the parties, and particularly

of the husband, seem to be practically the only subjects of eonsidera

tion, the marriage being proved or admitted,

In Cunningham v. Cunningham, 5 W.L.R. 514, the appli
cation for interim alimony was refused beeause it was shewn
that the plaintiff was practically living in adultery with an
other man and was being supported by him, and had therefor:
means of support independent of her husband. In Pherrill v.
Pherrill, 6 O.LR. 642, the application was refused because it
was shewn that the husband had practically no property at
all and there was no evidence as to his earning power. In

6 DLR.|
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6 DLR. Moox v, Mooxs

Smith v. Smith, 6 P.R. (Ont.) 51, it was held that if the de
fendant oppose the application on the ground that the plaintiff
has “‘ample’ means of support, unless she can shew the con
teary to be the ease her application will be refused

In the ease before me it is alleged that the plaintiff has
separate property, but there is no satisfactory evidence that
she is deriving any income from it, mueh less the “‘ample’
neans of support mentioned in Smith v. Smith, 6 P.R. (Ont
7

The defendant also admits that he has a homestead and
that he is in receipt of an income of $300,00 per yvear from all
sonrces. 1 ean searcely believe that an able-bodied farmer in
this country who, besides having a homestead, does threshing
and working out with his team, is only able to earn sneh a small
neome

I am, therefore, quite satisfied that there is nothing in the
material before me to warrant the refusal of the application
I'he faet that she has left the defendant and refuses to return
to him, althongh he is willing to take her back to live with him,
< no answer to an application for interim alimony. See Wilson
Wilson, 6 P.R. (Ont.) 129

I will allow the plaintiff $20.00 per month commencing
rom the date of the service of the notice of motion herein, the
aid sum to be paid to the loeal registrar in each and every
nonth until the aetion is determined. 1 will also allow interim
lisbursements, and there will be a reference to the clerk in
hambers to fix the amount

Order granted

REX v. LAUGHTON

v Court of Appeal, Howell, C.1., Richards, Pevdue, Cameron, and
Haggart, JJ.A. October 7, 1912

SSTITUTIONAL LAW (§ 11T S—283) —MUNICIPAL BY-LAW OR REGULATION
SUPERSEDED BY CRIMINAL LAW STATUTH

o rescue eattle from the custody of a poundkeeper while he i
king the eattle to the pound is a criminal offence in Manitoba by
tue of the Tmperial statute 6 & 7 Viet. eh. 30 there in fore
Cr, Code of Canada 1906, see, 12), and the provisions of that statute

supersede the provisions of any municipal by law purporting to impose

enalties for the like offens

Mustcean corroraTions (11T A-—-52 LEGISLATIVE POWERS— BY-LAW AS
TO OFFENCE ALREADY MADE CRIMINAL
A municipal by-law is ultra vires where it purports to provide
enalty for the identieal offence which is already subject to penalty
nder a provision of the eriminal law

orsns  (§ 1H—20)—Pousn preEacH-—RESCUE OF ANIMALS BEING 1M
POUNDED

The Tmperial statute 6 & 7 Viet, eh. 30, making it a eriminal offence

per eattle which are in his lawful custody

» veseue from n poundkes
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Rerorrs, |6 DLR.

Dovixton Law

is o part of the eriminal law in foree in Manitoba by virtue of section
12 of the Criminal Code of Canada 1906, declaring that the criminal
law of England as of 15 July, 1870, shall be the eriminal law of
Manitoba in so far as such English law is applicable and in so far as
it has not been repealed, modified, or affected by English or Canadian

legislation

Arrnication to quash a convietion

The defendant, Clifford Laughton, was fined $27.50 by
justice of the peace of the municipality of Assiniboia for un
lawfully rescuing thirty head of cattle from the pound master
of the munieipality while the eattle were in the lawful custody
of such pound keeper of the municipality and being conveyed
by him to No. 5 pound as provided hy the by-laws of the muni

cipality of Assiniboia

An application was made to quash the convietion on the
ground that the charge was not laid before two justices of the
peace and was not heard before two justices of the peace as
required by 6 & 7 Viet. (Imp.) ¢h. 30, one justice of the peace
having no jurisdietion respeeting the charge; that the by-law
was ultra vires of the municipality of Assiniboia inasmuch as it
contained a clause imposing and providing a penalty for rescu
ing animals from a pound, or while being conveyed to a pound,
and the statute did not grant the municipality power to pass
any such by-law in respeet of the offence; which, being a crimi
nal matter, the provinee had no power to give the municipality

Jjurisdiction to deal with.
The convietion was quashed.

H. F. Tench, for the applicant.
J. E. O'Connor, K.C., and . Isbister, for the magistrate

and pound keeper.

Tug Courr:—The Court quashed the convietion, holdinz
that the charge and convietion were of a eriminal nature, and
that under the Imperial statute of 6 & 7 Viet. eh. 30, which
makes it a criminal offence to rescue cattle being taken to a

pound, the charge could not be dealt with by one justice sit

ting alone
Conviction quash:d

HENN v. SMITH.

Noura Seotia Supreme Court, Graham, E.J March 1, 1912
COMMUNICATIONS

(§'1 E 3—T4a)—PriviLegrn
NOTICE T

1. LisEL, AND SLANDER
RENT—SERVING TENANT WITH

LANDLORD DEMANDING
QuIT
Where it appeared in a proceeding permitted by sec. 5 of the Colle
tion Act, RSN.S, 1002, ¢h. 182, to be instituted by a judgment credi
tor for an examination of the financial condition, ete., of the judg
ment debtor, the debtor being in this case one against whom judg
ment had been rendered in an action of slander, that the debtor ha!
ealled at a house owned by him for the purpose of collecting the ren

6 DLR.|
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6 DLR.| HeNN v, Syt

then due and of giving the tenant notice to quit beeause he ha
that the
e told the tenant what he had heard and demanded an explan
ation and in the altercation that followed between the parties in 1
presence of the tenant's wife and daughters, the debtor uttered

slander for which the judgment was entered

him agair

of the tenant's daughters, but in all the disen he made no state
ment irrelevant to the subjeet he demanded to e explained ¢ necasion
s privileged one, and if no ill-will o walice in fact on the part of

the debtor i shewn and no issue

s to privile
nt was recovere
committal of the debtor is not warrante

mialice was vaised

in the action in which the jud

wmoorder for the

as for a wilful and malicions
tort under sub-sec, 1(f) of see. 27 of the Collection Act, RL.S.N.S. 1900

ch, 1820 enacting that if in cases of tort it appears to the olficer
charged with the examination of the judgment debtoy it w tort
vas wilful, he may commit the debtor to jail
FrAatproesr conxveyascrs (8 V=30 Dren rwone MENT ) o
o Wik WITHDRAWAL  OF  FUNDS  FROM 1A e ‘
TIoN Act, RS NS, 1000, cn, 182, sk, b
Where it appeared in a proceeding permitted by see. 5 of the Col

lection Aet, R.SN.S, 1000, ch. 182, to be instituted by a judgme

creditor for an examination of the financial condition, et of a
debtor, the debtor in this case being one against whom judgment hae
been rendered in an action for slander, that a deed from the delt

executed to his wife was proved and recorded after he had received
u letter calling for re
1

Iress for the slander and that the debtor, after

the action for slander had been brought, withdrew from the hank
v fund over %600 deposi in the joint names of himself and wif !
which he had an interest of his own, and replaced the fund on the
same day in his wife's name alor these transactions bring the
debtor within sub-see, 1(e) of see. 27 of the Collection Act, RSN .S
1900, ¢h, 182, providing that if it appears to the officer condueting the

examination of a judgment debtor that the latter has made a frand
lent disposition of his property, the officer may commit him to jail

XEcUTion (§ 1116 SUPPFLEMENTARY PROCEEDINGS - COMMITMENT OF)
DERTOR-—N.S, COLLECTION ACT-——APPEAL

I'he Nova S¢ Al by a judgment debtor
from the de 1 of the officer charged with the duty of examining
such debtor as to his financial condition, ete., in the proceedings under
see. b, Collection A RSN.S 1900, ¢h, 182, has the power, upon the
application of the judgment creditor, to make the same adjudication
as such officer might have made under sec. 27 (¢ f the Aet afore
said, providing that, if it appears to such officer that the debtor had
made a fraudulent disposition of his property, the ol may commit
him to jail, though the officer stated in his decision that, while a good
deal of evidence was given as to the debtor's dealing and transact
as to real and personal property owned by him, he had decided
to make any order under see, 27 (¢) afore

tin Supreme Court, on an ay

vid, on the
vas not asked so to do, and the Court may exercise sueh
there had been an election before th

round that

examining officer by the judg
ment ereditor to proceed under another clanse of see. 27 aforesaid

thus making him not strietly entitled to raise the question on the
appeal.

Tuis is an appeal from the decision of a Commissioner of
the Supreme Court committing the defendant to prison under
the Colleetion Aet, because the *“liability arose in consequenee of
the said judgment debtor’s wilful and malicious tort.”” The
Commissioner decided that it was wilful and malicious and the
defendant gave notice of appeal. Then, because the defendant
although having given notice of appeal did not give an assign

mduet of the inmates was giving the house a bad nan |

Statement
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ment of all his assets to the creditor, this was taken into con
sideration and the term was fixed at four months

The appeal was allowed with costs, and judgment in favour
of the plaintiff for costs incidental to part of appeal, the de
fendant to be committed for two months for a frandulent dis
position of his property

H. Mellish, K.C., and W. B. MacCoy, for the appellant, de
fendant,
J.J. Power, K., for the respondent, plaintiff,

Graram, EJ.:—The provision under the Collection Act The
enabled a commitment the wo
for a term not exeeeding 12 months if it appears to the examiner in words
cases of tort that such tort was wilful and malicious ,' :" :"‘f’
In my opinion, the tort in this case was not wilful and _“‘,;Hu
malicious within the meaning of that provision, Held
It was in form an action of slander. The defendant had let absennt
a house to Maurice Henn, who had a wife and three daughters, jury in
one of them being the plaintiff. The defendant had heard of the act
conduet on the part of the inmates which I think clearly just Inae
fied him in terminating the tenaney. In faet he had heard (1 n. 571
think it was ealled out on the street to him) that it was know: ™
as “‘Smith’s whore house.” P
The monthly rent was due and he went then to colleet g
and to give notice to quit, which he in fact did deliver, althougl e
he was promised the rent that afternoon. No one can doubt it was m
that he had a qualified privilege for the communication whieh h ersond
had to make. Of course, he was foolish to undergo such a task commu
he should have gone to a solicitor and had the tenaney termin | Mhat ¢
ated as quickly and expeditionsly as possible, But if he ex d “”‘I &
pected to let his house on good terms again it was necessary for }
him to get rid of this tenant; anyone would say that on reading ! e
the evidence. He appears to have said something to this effect testion
that this house is getting a bad name, it is called on the stre s privi
““Smith’s whore house,”” and he asked for an explanation. Th efendant
defendant says when he did this that Maurice Henn ealled out 3 msiderin
at the top of his voice ‘‘Smith’s whore house,”” and the wit ) Now a
and daughters came in.  There was a general demand of wh eh the
were the whores and the defendant apparently had to argue the ; et of facel
matter out, and in the argument into which he was drawn the i that was
swear that he seleeted this plaintiff and he denies it or that h ri ordinary
called her a whore. Her conduet which led to the house bein o alice n
commented on, certainly was discussed, but of course nothin nputatio
was proved to establish the extreme statement the plaintift’s to deeidin
witnesses swear to. but 1
[ am of opinion that the whole occasion was privileged, an( n was p

that no malice in fact is proved. To be definite, no ill-will « lefendant
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anything of that kind was shewn, nor was anything shewn from
which actual malice could reasonably be inferred. In the whole
diseussion the defendant ventured no observation that was
irrelevant to the subject-matter of the {heme that he went there
to demand an explanation about, Of ccurse he did not convinee
them and he did not prove what they challenged him to prove
In Wilcor v, Stewart, 38 N.S.R. 409, Stewart acting for a com
pany finding a shortage in the accounts of one Meany, an em
ployee, made a charge against Wilcox, another employee, which
imputed he was a thief, I read from the headnote:

I'he trial Judge instructed the jury that the occasion upon which

I and that the
words were not the subject of an action unless the jury found out

the words complained of were uttered, was privileg

efendant, in uttering the words, was actuated by ill-will or by some

ndireet motive other than a sense of duty and that the burden of

proving this was on the plaintifl
Held, that the instructions given were correct and that in the

absence of such evidence such as that indicated, the verdiet of the

jury in favour of the plaintiff was wrong and must be set

the action dismissed
In a case then eited, Wright v. Woodgate, 2 C. M, & R. 573
a77, Parke, B, says

The proper meaning of a privileged communication is only th

that the oceasion on which the communication was m rebuts the
nference primd facie arising from a statement prejudicial to the
character of the plaintiff and puts it upon him to prove that there

was malice in fact—that the defendant was actunated by motives of

ersonal ill-will or spite, independent of the occasion on which the
mmunication was made
I'hat other members of the family were present in this case

id not destroy the privilege.

[he question of whether it was a privileged occasion is a
estion for a Judge, and, as | suid, I think the whole oceasion
s privileged.  Of course, the different utterances which the
efendant used during the discussion must all be considered in
msidering the question of whether there was malice in fact
Now as 1o the finding of the jury, they were, in the way in
b the case was put to them, determining a very different
t of faets from that which I have to decide. As to the charge
that was personal to this plaintiff they were simply trying an
ordinary aetion of slander without the question of privilege or
alice in faet being before them. They were restricted to the
nputation against the house, and the jury simply were reduced
leciding between plaintiff'’s witnes and defendant.

But 1 have to determine as a matter of law whether the occa
on was privileged there, whether there was malice or not on the
efendant’s part.

N.S

S.C.
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I refer to Odgers on Slander, Sth ed., pp. 343 and 361, on
the subjeet of actual malice.

I think that none has been proved. The defendant was exer-
cising his rights to complain about the action of the inmates of
the house, he had an interest and a duty and the burden is on
them to shew that the defendant acted maliciously and 1 think
they have failed to shew it,

The tort was not in my opinion wilful and malicious

For this reason, | think the appeal must be allowed and the
warrant of imprisonment set aside with costs before me and he
fore the examiner,

The plaintiff’s counsel upon the appeal asked me to take
into consideration another matter under the Aet, namely, the
disposition of the debtor's property, In respeet to this the Com-
missioner says in his decision :

A good deal of evidence was given as to the defendant’s dealings and
transactions as to veal and personal property, but as I am not asked
Tof the Act. | oam dealing only

to mke any order under see. 27

with the question of tort under see. 27 “F." of the Aet.

I think that there has been an election hefore the Commis
sioner and the plaintiff is not strietly entitled to raise another
question now,

However, I have power to make such adjudication as the
Commissioner might have made.

There was a sum of money, some $628.20, drawn out of the
Bank of Montreal on September 5th, 1911, after notice of the
action dated the 16th of August. This sum was deposited in
the joint names of the defendant and his wife to be drawn by
either or the survivor. 1 quite believe that this sum was given
by the daughter for the purpose mentioned, namely, to permit of
the defendant who is 82 vears of age and has an illness of which
he is likely to drop off at any time, being returned for burial in
his native country, the United States, wnd for his deeent hurial
there,

If it had not been drawn out at this time, I might have in
ferred that there was some trust or that it was not a complet:
gift. But I think | have to hold that he had an interest in that
fund.

In respeet to the real property, which was also in their joint
names, he gave a deed of this to his wife. Certainly the solicitor
was instructed to make this deed before the defendant got into
this trouble. He did this as he was about to go away and was
liable to heart failure, and thought it bhetter to have it in her
name.

The solicitor is under the impression that it was executed the
second week in August which would be before the plaintifi '«
cause of action arose, but as the deed was not proven for registry

6 DLR.|
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until the 21st August, after the event, it is possible that the N.S.
solicitor is mistaken in the time of the exeeution. S C
It is quite possible that there has been no active cireum 1012
vention on the defendant’s part, but if the provision is in effect -
the same as the statute 13 Elizabeth, c¢h. 5, 1 think that the de- ”‘,”

The plaintift will have the costs SMITH
The defendant will be eom e

iraham, E.J,

fendant is within its terms.
neident to this part of the appeal.
itted for two months

Appeal allowed.
ey
WILLIAMSON v. GRIGOR B.C.
I I Colwmbia Court of Appeal, Martin,d J.A,, in Chambes 0. A,
September 12, 1912 1912
Aveean (§ VI 1087 IISCRETIONARY JUDGMENT REFUSING A STAY OF Kent. 12
EXECUTION !
Where a trinl judge, in the exercise of his diseretion, refused a stay
f exeention, a second application to the Court of Appeal having con
irrent jurisdiction to grant a stay, will be dismissed mnless s e
inl cirenmstances are shewn
. 11 PO 114 Barker v, Lavery, 14 Q.B.D

7 tanot Lyle (18
709, followed ; B.C. order 58, rul

16, specially referred to.)

nerrTion (8111 NTAY LEAVE 10 FILE FURTHER MATERIAY

On an application for the stay of execution, leave will not be granted
further material

Racker v. Lavery, 14 QLD 768, followed

I'ne plaintifi appealed from the judgment of Grant, Co.J., Statement
rding the defendant $4358.60 and costs on his connterelaim,

I applied for stay of execution, which was refused.  The

ntiff then applied to Martin, J.A., under order
Chambers at Van

S8, rule 16,
stay of exeeution, which was heard at
on the 12th of September, 1912

Fhe application was dismissed
WL Macdonald, K.C., for plaintiff, in support of appli-  Argument
tion, after stating the faets, eited Annual Practice, 1912, page

Yo Merry v, Nickalls (1873), LR, 8 Ch. 205; Morgan v. El
1876), 2 Ch. D

rd (1876), 4 Ch. D. 352; Cooper v. Cooper
Lo J. Grant, for defendant, contrea:—There are not sufficient
imstances shewn on the material filed that the respondent
unable to repay the amount levied by exeeution if the

peal is suecessful: The Aunnot Lyle (1886), 11 P.D. 114,
Barker v. Lavery (1885), 14 Q.B.D. 769; Attorncy-General v,
son (1889), 24 Q.B.D. 56; Reynolds v. McPhail, 13 B.C.R
I Parvagraph 4 of the affidavit in support of the application,

ieh is as follows,

oA

5
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I verily believe that in order to properly safeguard the iuterests of
the plaintift an order should be made allowing payment in Court of
the amount of the judgment recovered by the defendant upon his
counterelaim,

Wintiasnsox  does not shew any special eiremmstances which will entitle ap-

A
GRIGOR,

Argument

Martin, LA,

ALTA.

8.C.
1912

Sept. 28

plicant to an order staying execution.  Application has been
already made to the Court below (which was cognizant of all
the faets) and had been refused, and unless special eiveum-
stanees are shewn to the Court now applied to, it will not inter-
fere to suspend the operation of the judgment : Twek v. Southern
Countics Deposit Bank (1889), 42 Ch. D. 471, 478, The de-
fendant’s solicitors are quite willing to give the usnal under-
taking for return of costs, but should not he obliged to give
undertaking for return of the amount of the judgment.

MawriN, J.A, :—The affidavit produced on this application
does not go far enough to entitle this Court to interfere in sus-
pending the remedies of the defendant, or to deprive him of the
right to the immediate benefit of the judgment in his favour. |
am satisfied that the Judge below properly exercised his disere-
tion. In the face of the decisions of the Court of Appeal in The
Annot Lyle (1886), 11 P.D. 114; and in Barker v. Lavery
(1885), 14 Q.B.D. 769, supra, unless some special cirenmstances
are shewn as set forth therein, the Court has no right to inter-
fere with the course of the proceedings. The latter case shews
that leave will not be given to file further material, the Court
laying it down that “‘those who apply for a stay of execation
must come before us prepaved with all necessary materials,””
This applieation will, therefore, be dismissed with eosts.

Application dismissed.

HORNE v. JENKYN,
Vlberta Supreme Court, Walsh, J.  September 28, 1912

1. Mecnastes’ LIENS (§ VIIT-—64) —-DEFECTIVE STATEMENT OF cLaiM—IR
REGULAR CERTIFICATE OF LIS PENDENS,

It is a ground for vacating the registration of a certificate of lis
pendens issued pursuant to sec. 35 of the Alberta Mechanies' Lien Aet,
hy the elerk of the court, certifying that an action had been commenced
for the realization of a lien, that the statement of claim filed with
the said clerk was defective and irregular in not containing the
necessary statutory allegations, and not claiming to have the rights to
a lien declared, or a sale of the land ordered, and Llnn. no other relief
incidental to the rights of the lien holder was claimed thereby, not
withstanding that an amended statement of claim was afterwards
delivered, without the requisite leave, in which a claim to realize on
the lien was made,

2. Las rexpess  (§1—2)—CERTIFICATE  WRONGFULLY  ISSUED—AMENDED
STATEMENT OF CLAIM—VALIDITY—ALpERTA MEcnaxies' Liex Acr,
ske. 35.

The delivery of an amended statement of claim will not validate a

cortifieate of lis pendens wrongfully issued by a elerk of the court,
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pursmant to see of the Alberta Mechanies” Lien Act when the origi
nal statement of elaim filed with him as a condition to the issuing of
the certificate, was defeetive in not setting out the statutory allegations
and claims for relief,

125 Cye. 1473 applied.)

4. Las PENDENS (§ 1—2) —CERTIFICATE-— | RREGULARITY.
The filing of an amended statement of claim in an action wherein
the original statement of elaim did not authorize the registration of a
lis pendens certificate will not validate such ecertifics
[25 Cye. 147

3 approved.]
1o PreapinGg (§ 1 N—124)—IDISALLOWING THE DELIVERY OF AN AMENDED
STATEMENT OF CLAIM—ALserTA Rures 179, 181,
Where a il without leave files and serves an amended state-

ment of claim pursnant to Alberta Rule 179, the defendant if dissatis
fied should move to disallow the same under Alberta rule 181.

Tuis is an application on behalf of the defendant to set aside
a certificate issued pursuant to the Alberta Mechanies” Lien Aet,
and for an order vacating the registration of the said certificate,

The application was granted.

K. G. Craig, for plaintiff.

H. P. 0. Savary, for defendant.

Wasit, J. o The plaintiff intending to bring his action to en-
foree a lien under the Mechanies’ Lien Aet issued his writ on the
29th of July last. Iis statement of elaim alleges an indebtedness
by the defendant to him for work done and materials provided in
the construction of a house upon the defendant’s lands, deserib-
ing them, and elaims payment of the amount of the indebtedness.
It does not contain any of the allegations essential to a good
statement of elaim in a mechanies’ lien action, neither does it ask
to have his right to a lien declared or a sale of the lands ordered,
or any other relief incidental to the plaintiff’s rights as a lien-
holder. In short, under the statement of elaim as orviginally filed,
nothing but a personal judgment could he awarded against the
defendant.  Notwithstanding this the elerk on the same day.
which was the last day upon which the proceedings necessary to
preserve the lien could be instituted, issued a certificate under
sec. 35 of the Act stating that the plaintiff had commeneed an
action to realize his lien and this certificate was on that day filed
in the land titles office. The defendant moves to set aside this
certificate and vacate its registration on the ground that it was
improperly issued inasmuch as no proceeding had at its date been
instituted ‘‘to realize his lien.”

The certificate was improperly issued, for the facts which
alone would have warranted the clerk in issuing it did not exist
at its date. It must be cancelled and its registration vacated un-
less it has been made good by the amendments of the statement
of elaim which have been subsequently made and those amend-
ments are allowed to stand.
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On the 16th day of September, the day before the summons.
vhich T am now disposing of, was taken out, the plaintiff filed

and served an amended statement of elaim which makes his ¢

wiavs intended that it shonld he, one “*to realize

he a

his lien he amendments thus made were made  withont
TENKYN leave in the exercise of the right given to the plaintift by rule
T 179, The argument before me was entively upon the question
W y }

as to whether or not these amendments were such as should he
allowed to stand,  Properly speaking, the defendant, if dissatis

fiedd with them, should have applied under rule 181 to disallow

them, but in view of the manner in which the question was
avgned before me I am treating the application as being made
under that rule as well as for the purpose set ont in the
Sumimons

Upon the argument the solicitor for the plaintiff contended
that, inasmueh as under the anthorities the amendments so made
relate baek to the date of the writ the defeets in his statement
of elaim are thereby enved. The solicitor for the defendant on
the other hand submitted that the amendments should not b
allowed to stand, inasmuch as the right which he had aequired
to hold his land free from the plaintift’s elaim of lien would
thereby be defeated, something which under the aunthorities

should not be permitted

If, by simply allowing the amendments to stand, the plaintiff
could he relieved from the diffieulty with which he is now faced,
I would not hesitate to allow them.  Although the authorities are
very strong against permitting amendments which prejudice the
rights of the other party as they exist at their date, T think that
this is a case to which the words of Lord Esher, M.R., in Weldon
V. Neal, 19 Q.B.D. 394, at 395, apply, namely

\

amstances the Court might perhaps have

Under very peenlia
power to allow sueh an amendment
Here the plaintic” plainly intended that his action should he
and he thought that 't was brought to realize his lien, else he
wonld not have issuec and registered the eertificate of lis pen
dens practically at the very instant that he issned his writ
Everything was done that should have heen done to preserve
his lien, except in the one essential of setting ont in his statement
of elaim the allegations and the elaim for relief necessary to
entitle him to the usnal judgment in a mechanies’ lien action
For such a case as this I wonld prefer to adopt what is said in
Cye., vol, 31, p. 408

I'ie Statute of Limitations presents no impediment to an amend

ment to a declaration or complaint which merely enla

s and pre

£

sents fully the ease and eause of action which was undertaken to le

stated in the original pleading. In fact, in some jurisdietions it is

reason for allowing an amendment to perfect the

Y rded as a strov

statement of the eause of action that the plaintilf is barved by the
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Statute of Limitations from commencing another action on the canse

wetion defectively stated in the original pleading

I am of the opinion, however, that the amendments made to
the statement of elaim do not validate what was in its origin
an admittedly invalid certificate of lis pendens.  This point was
not avgued before me, it heing apparvently taken for granted
that if the amendments are allowed to stand, the certificate
would thereby be made good. It has, however, suggested itself
to my mind, and I have therefore considered it my duty to deal
with it. The cectificate is that of the Court acting throngh its
elerk and 1 do not think that such an aet, so absolutely withont
authority, ean be validated by something which a party to the
action of his own motion does at some subsequent time,  The
only anthority that 1 have been able to find upon the question
cither one way or the other is in Cye., vol. 25, at page 1473

e canse of action is changed by the amendment or o new eause

, the lis pendens does not relate back but dates from the filing

the amended complaint,  Where the original bill is so defective that

ould not operate as a lis pendens the amended bill will not relate

=0 as to defeat the rights acquired sinee the commencement of the
wetion So the filing of an amended complaint in an action wherein
oviginal complaint did not authorize the filing of a notice will not
eate o lix peadens from the time of filing the original complaint but
nly from the filing of the amended complaint
The authorities cited in support of these propositions are all
American, but in the absence of any English or Canadian auth-
orities to the contrary I have no hesitation in acting on them
The certificate of lis pendens will, therefore, he eancelled and
its registration vacated, and the plaintiff must pay to the de
fendant his costs of the motion including the costs of registering

this order

Application granted

INKSTER v. MINITONKA SCHOOL DISTRICT
King's Bench, Trial before Mathers, CJK.B. October 2, 1912

Scnoors (§1B—12 RIGur 10 ATTEND—CHILD OF RESIDENT 1AVING
PERMANENT RESIDENCE IN Distgicr—Maxirony Ponoe Senoons
ACT—"NON-RESIDENT PUPIL—PAYMENT OF FhEs

Where both pavent and child have their permanent and principal
ace of residence within the limits v oschool distriet, the child s
not to be deemed a “non-resident pupil™ and the trustees of the sehool
distriet have no right to claim the payment of non-resident pupil’s
fees as a eondition of such child being allowed to attend school

[ Manitoba Public Schools Aet, RSM. 1902, ch. 148, see, 48, sub-see
n) and RS, 2, ch, 148, see. 2, sub-sec, (m) as re v 10
Edw. VII. (Man,) eh, 51, see. 1, and amended by 2 Geo, V. (Man

ch. 83, see. 2, construed. |
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2. Maxpamus  (§1G—65)—To  scuoor TRUSTEES —CHILD  ATTENDING
SCHOOL WITHOUT PAYMENT OF FEES
A\ mandamus will lie to compel the trustees of a school distriet to
allow the childven of a y anent and prineipal plaec
of residence is within the o attend the schoo! without
the payment of a fee

rent whose pers
hool distriet

Lo INJuNerion (§1.0-—85 RESTRAINING SCHOOL TRUSTEES FROM PREVENT
ING CHILD FROM ATTENDING SCHOOL WITHOUT PAYMENT OF A FEE
An injunction will be granted restraining the trustees of a school
distriet from preventing the child of a parent whose permanent and
principal place of residence is within the school distriet, from attend
ing the school without the payment of a fee chargeable only against
non-resident™ pupils,

I'ts is an action, tried at Portage la Praivie, to vestrain the
defendants from excluding the childrven of the plaintiftt from
attending school in default of paying a fee of 50¢ per month
each

Judgment was given for a mandamus compelling defendants
to permit plaintifi's ¢hildren fo attend sehool without payment
of the fee and an injunetion was granted restraining defendants
from preventing the ehildren from so attending

W, J. Cooper, K.C., and A, Meighen, for the plaintiff

A, C. Williams and D, M. Ormond, for the defendants.

Marners, CJ.K.B The facts were admitted. The plaintiff
and his childven have their permanent and prineipal place of
residence in the distriet, but he neither pays nor is liable to pay
a school tax equal to the average school tax paid by the aetual
taxpayers of the distriet. The contention of the school trustees
is that the plaintiff's children are non-resident pupils as that ex-
pression is defined by the Publie Schools Aet.

By sub-sec. (n) of section 48 of the Public Schools Aet,
R.SAL 1902, eh. 145, the trustees have a diseretion to colleet a fee
not exceeding $1.00 per month for each “* non-resident pupil’” and
from pupils whose parents reside on land exempt from taxation

Sub-sec. (m) of section 2, as re-enacted by see. 1, eh. 51, 10
Edw. VIL, and amended by see. 2 of ch. 65, 2 Geo. V. says: “‘The
expression ‘non-resident pupils’ includes all pupils except where
the parents or one of them or the legal guardian or gnardians of

such pupils have or has their or his permanent and prineipal
place of residence in such school distriet, and exeept when such
pupils or their father or mother or legal guardian, whether resi
dent in the said distriet or not, pays or is liable to pay a school
tax in such district at least equal to the average school tax paid
by the actual taxpayers of such distriet.”’

By the plain reading of the section all pupils ave to be re
garded as non-resident, with exceptions of two classes: first,
those whose parents, or one of them, or whose legal guardian has
his permanent and principal place of residence in the district;
and secondly, those who, or whose parents or legal guardians, pay
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or are liable to pay the average school tax, whether they reside in
or out of the district. Those vho come within either exeeption
are not to be classed as non-rvesidents. The plaintiff’s children
come within the first exception, and therefore the trustees have
no right to insist on payment of a fee as a condition or th
being allowed to attend the sehool

A mandamus will go compelling the defendants to permit the
plaintiff’s children to attend sehool without payment of a f

and an injunction to restrain them from preventing the ¢hildren
from so attending
The plaintiff is entitled to the costs of the action

Judgment for plaintiff

William F. CARSTAIRS (petitioner) v. Charles W. CROSS (respondent)
Re Edmonton Election
(Decision No. 1.)
Wberta Supreme Court, Scott, J September 14, 1912
1. EvipExce (§ 11 1--299)—ONUS 0F PROVING REGULARITY OF PROCEEDINGS

UNDER  ALBERTA  CONTROVERTED  FLECTIONS  ACT—PRELIMINARY
ORIECTIONS

I'he onus probandi is upon the petitioner in proceedings under the
Controverted Elections Aet, 7

(Alta.) ch. 2 to support the
vegularity of his procwedings necessary to the maintenance of a peti
tion when attacked by a motion to quash the petition, as regards the
statutory grounds for setting aside election petitions under seetion 10
of that statute,

[Stanstead Elction Case, 20 Can. S.C.R. 12, followed. ]

2, EVIDERCE (§ 11 1—200)—OXNUS OF PROVING ACTS OF

RETURNING OFFICER
STATUTORY NoTicE=—7 Epw, VIL (Aura.) o, 2

On an application by way of preliminary objection to the filing of
an election petition under the provisions of the Controverted cLions
Act, 7 Edw. VIL. (Alta.) ch, 2, that the returning officer has not re
turned the respondent as duly clected, and that the notice pre
by see, 119 of the Territories Election Ordinance had not 1
the onus of proof is upon the r

ibed

ondent raising that objection

i EvipENce (§ 11 1—209)—O0XUS oF PROVING

THAT PETITIONER UNDER (CON
TROVERTED ELECTIONS AT

(ALTA.) KNOWS CONTENTS OF PETITION
In the absence of evidence to the contrary, a petitioner who has
signed an election petition under the Controverted Elections Aet, 7
Edw. VIL (Alta.) ch. 2, is presumed to know its contents: and the
onus of supporting by proof the vespondent’s preliminary objection
that the petitioner was not aware of the contents of the petition and
therefore was not a petitioner in fact,
ralses it

is upon the respondent who

Tris is an application by the respondent to set aside the peti
tion filed herein.

The application was refused.

€. C. MeCaul, K.C., and €. F. Newell, for the petitioner
O. M. Biggar and A, G. McKay, K.C.,, for the respondent,
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ALTA Seort, o The grounds of the application whieh are raised
< VoW of preliminary objections are nine in number, the first
101 five heing those specified in see. 10 of the Controverted Eleetions
— Vet (Altar e 2 0f 1907.%  The remaining grounds are
( s . :
| ti. That the petitioner was guilty of corrupt practices at the
CROSS eleetio This ground has, however, been abandoned by th
respondent
7. That the returning officer has not returned the respondent
as duly elected
S, That the notice preseribed by see. 119 of the Territories '
Eleetion Ovdinanee has not been complied with I
0. That when the petitioner affixed his signature to the peti i
tion he was not aware of its contents and is not, therefore. in |
fact a petitioner
It is contended by connsel for the respondent that, upon an 1
application under see. 10, the onus is upon the petitioner to shew 1
atn that he is qualified to file it, that, in so far as they 1
ire questioned upon this application, the proeeedings relating
to the filing and service of the petition and the making of th
preseribed deposit have been properly taken, that the returning
officer has returned the rvespondent as member and that the
clerk of the Executive Couneil has published the notice of such
urn
In the Stanstead Elcetion Case, 20 Can, S.C.R. 12, the Judges
of that Court upon a similar appliecation under a secetion of the
Dominion Controverted Elections Aet corresponding with s
10 of our Aet unanimously held that the onus was on the
petitioner to establish his status as sueh, 1 see no reason why
in so far as the onus of prool is concerned, any distinetion
should he drawn hetween the establishment of the petitioner's
status and that of the proceedings taken by him which ar
: necessary for the maintenance of his petition.  Patterson, JJ., in
his judgment in that case at p. 25, appears fo wme to intimate
that there is no such distinetion
Section 10 of the Controverted Elections Aet. 7 Ed Vil \lta
oh 2 as follows
10. The respondent may ot auny time within twenty days after t
service upon lim of the petition apply to the jud to set such petition
wide and have removed from the files of the court on any of the follow
ng grounds
a) That the petitioner is not qualified to file a petition
by That the petition was not filed within the preseribed time
» ¢) That the deposit has not been made as provided in section
3 hereof ;
Vo (d) That the petition does not on its face disclose sufficient
g sounds or faets to have the election set aside or declared void
i 4 ¢) That service of a copy of sueh petition has not been made on )
i’ 71 lim as herein preseribed ‘ Jl.-
N i the judge may (if satisiied that the application is well founded) order
iy the petition to be set aside and removed from the files of the court with lm
i or without costs as he may direet: or (if not so satisfied) may dismiss th Ri

pforesaid

b ipplication with or withont costs as
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| I entertain some doubt as to the onus of proof of the return
I8t . £ . .
P of the respondent, and the publication of the notice thereol Q (
ion These arve not proceedings taken by the petitioner and they ar 1912
matters as mueh within the knowledge of the respondent as
i that of the petitioner. Sueh being the case | think the most rea- ABSTAES
')' sonable view to take is that o respondent secking to set aside (Ross
m
petition on either of those grounds shoald adduee evidence to
bt support them. ;
on
I am also of the opinion that the petitioner shonld not
i called upon to shew that he was aware of the contents of th
petition, It is admitted that he signed it and I think that, in the
- absenee of evidenee 1o the contrary, it should be presumed that
i he knew its contents
I hold that as to the matters veferred to in the first, second
an third and fifth objections the vnus probandi is upon the peti
oW fioner and that as to those referred to in the seventh, eightl
hev ninth objections, such onus is on the respondent
mng Judgment aee
the
ny
the
|
ros WOLFE v. CROFT
po \ t Neotia Nupreme Court, Graha E., and Meaghe Russe b |
»i' and Ritehie, JJ, May 10, 1012 L
the
see LTRUSTS (§ 1 B-—10) - MAINTENANCE DEED—INTENTION, )'1"-
tha Where the widow and children of the deceased owner by var -
deeds granted to one of the children for a nominal consideratio
hy lands which had devolved upon them, and the grant in terms
1on that the grantee was to support and maintain his mother
w8 invalid brother and that they should have certain rooms reserved

dwelling-hiouse for their use for life, such term is binding upon a
ar

)quent encumbrancer from the gran whether considered as
in ss condition or a trust, or a charge on the land
ate [ Ringrose v. Ringrose, 170 Pa, 593, app s Cunningham v. Moore
1 Troeman N.B. Eq. 116, and Dugnay v mteigne, 3 Trueman NI}
2q specially referred to.]
' 2. Deens  (SITA 19 CoxstRUCTION — INTENTION=—TRUST — SURROU NDIN(
CIRCUMSTANCES,
th fn arriving at the construetion which is to be pla on the words
ion of a deed relied upon as ereating a trust the same rule of interpreta
W tion applies upon the question of intention to he gathered from the
deed and the cireumstanees surrounding the making such deed, as
would apply in the case of a will.  (Per Ritehie, J.)
[Pratt v. Baleom, 45 N.S.R. 128; Nyssen v, G 2 Y. & (. 22
’ specially referred to.]
ent . . . .
Arpean from the judgment of Laurence, J.. in favour of  Statement
on

plaintiff in an aetion to recover possession of land which the
A defendants were alleged to be wrongfully withholding. The
ith Jand in question was conveyed by the parties entitled thereto to
dinney Croft,
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he to support and maintain Mary Croft and Foster Croft, his mother
and brother respectively, and to have one room and bedroom reserved

for their own use during their natural life, ete,

Subsequently to the making of this conveyanee Binney Croft
mortgaged the land to the plaintiff. Tle continned in possession
for a time, paying interest to the plaintiff and then removed
from the provinee. During all the time that Binney Croft re-
mained in possession of the land his mother, Mary Croft, and his
hrother, Foster Croft, also remained, oceupying the rooms re-
served for their use,

After the removal of Binney Croft the interest on the
mortgage being in arvears plaintift foreclosed and having hecome
the purchaser at the sheriff's sale brought this action, elaiming
possession of the property and a declaration of the rights of
plaintiff and defendants, who continued in possession,

The cause was tried bhefore Laurence, J., who gave judgment
in favour of plaintift on the ground that the stipulation for the
support of Mary Croft and Foster Croft, so far as the other
grantors were concerned, was at most a covenant hy the grantee,
and that the deed from Foster Croft, and the stipulation therein
for the grantor’s support and maintenance, if enforceable, was
only a personal obligation upon the grantee and no charge or
lien upon the premises granted, and imposed no liability upon

plaintiff as assignee.

The appeal was allowed with costs and further directions
l'l'\l'l‘\l'll.

V.. Paton, K.C.. in support of appeal rvelied npon the fol-
lowing authorities: Rogers v. Hosegood, [1900] 2 Ch. 388; Me-
Lean v. MeKay, 1R, 5 P.C'. 327; Halsbury’s Laws of England,
vol. 10, p. 374; Austerberry v. Oldham, 29 Ch. D. 781, 12 Anno-
tated Cases 898, 901; Worrison v. McLeod, 1 E.LLR. 112; Power
v. Power, 43 N.S.R. 412: Duguay v. Lanteigne, 3 N.B. Eq. 132;
Ward v. Wilbur, 25 O.AR. 262; Cunningham v. Moore, 1 N.B.
Eq. 116: Millette v. Sabowrin, 12 O.R. 248; Wilkinson v. Wilson,
12 O.R. 213: Pratl v. Balcom, 45 N.S.R. 123,

AL Roberts, contra, referred to Washburn's Real Property,
Gth ed., vol. 1, pp. 256, 257, vol. 2, sec. 938, and vol. 3, see. 2353 ;
Goodwin v, Gilbert, ) Mass. 510: Labarce v. Carleton, 53 Me, 211,
Rawson v. Inhabitants of Urbridge, T Allen (Mass.) 125; Ayer v.
Emery, 14 Allen 67, 70; Skinner v, Shepard, 130 Mass, 180
Am. & Eng. Eneye., 2nd ed., vol. 9, p. 142, vol. 6, pp. 515, 516,
vol. 10, p. 146; Story’s Eq. Jur, see. 1233; Clark v. Royal, 3
Symons 499 Cameron on Dower, pp. 2¢ 98 Allen v, Rever,
4 O.L.R. 309; Croade v. Ingraham, 30 Mass. 33.

RusseLy, J.:—The question presented in this case relates to
the construction of certain deeds by which it was apparently
intended that the widow and five of the children of the late
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Martin Croft should convey all their interests in the property
of Martin Croft to Binney Croft, one of the sons, in consideration
of his supporting his mother and Foster Croft, one of the sons
who was a ervipple.  The widow had a right of dower which had
not and has not been assigned, and there was no will.  The deed
from Foster (‘roft is dated February 26th, 1895, It recites the
good will and affection he has for his brother Binney, and con-
veys to Binney, his heirs, exeentors and administrators, all his
goods and chattels and all his shave of the estate of his father.

he, the said Binney Croft, to become the sole and only possessor of the
id Binney Croft

siaid house, barn and property at my death. He, the

to maintain and support the said Foster Croft in good elothing and

medicinal aid in sickness if necessary . . reserved, however, one
room and bedroom for my use during my natural life To have
and to hold . . from henceforth as his and their proper goods and

property absolutely without any manner of condition

The deed from the widow, of the same date, is exaetly in the
sime form with the same reservation and the same statement that
it is absolute and without any manner of eondition.

On the 12th of Mareh all the other children of the deccased
made a deed to Binney Croft of all their interest in the several
lots of land therein enumerated. the deed being, according to
its recitals, confirmatory of a previous deed of February 26th,

he to support and maintain Mary Croft and Foster Croft, his mother

and his brother respectively, and to have one room and bedvoom re

served for their own use during their natural life, ete.

On the same day that this deed was made Binney Croft mort
gaged the property to plaintiff, who has foreclosed the mortgage
and seeks to recover possession from the widow and son.

The learned trial Judge has held that at the most the provi-
sion in favour of Foster Croft and his mother for maintenance
is a covenant by the grantee and that as to the rooms Foster
Croft being the part owner of an undivided interest could not
reserve any speeific part of the property to himself, and the
other grantors could not reserve anything to any one other than
themselves.

It will be observed that the provisions in favour of the
widow and son appear in this case on the face of all the deeds
to Binney Croft and are not merely embodied in a bond or agree-
ment separate from the deeds. Even in a ease where they did not
appear in the deed to the grantee, but were in the form of a
separate agreement it was held by Barker, C.J., in Cunningham
v. Moore, 1 Trueman's N.B. Eq. 116, that the beneficiaries had
a lien on the land for the performance of the agreement and a
declaration to that effeet was made, although the agreement
could not be specifically enforeed or the conveyanee set aside for
frand. The decision is founded on English cases. The prin-
ciple applied in those cases was simply an extension of the prin-
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‘} N.S. ciple of an unpaid vendor’s lien for the consider " the
B o Ueeds In Dugnay v. Lantcigne, 3 Traeman’s N.B. Eq. 132, the
4 1012 land was conveyed in consideration of a hond for maintenan
| and Barker, (! siid
Worry
’ v, I'he true consideration for the conveyance does not appear
CROFT wd 1 think they (the plaintiffs) are v decree decla t
" levation ! \
Russell, 7, uhsequent purchaser
In the present ease the nature and purpose of the trans
‘ actions fully appear on the deeds and 1 do not thinl itany
“ subsequent purchaser conld take under those deeds otherwise
‘ than sabjeet to the rights ereated by the grantors in favon
the persons provided for in the deed I the deed from Fost
Croft is to be read as taking effeet only al his death is i
fenant in common until his death, 11 it OV
takes immediate effeet it does so subject to right of nter
i e ance, It becomes, therefore, nnnecessary to furbish up owm
real estate law as to the impossibility of a conveyanee to take
' effect in fuluro. 1t may be that theve is some teehnieal difl
culty about the deeds from the other c¢hildren reserving vights
¥ in favour of Foster, but I do not see why there should an
% difficulty about the existence of a rvight which, if ( t I
technically spoken of as a vendor’s lien beeause, among other
, things, of the unliquidated nature of the demand, is nevertheless
o something in the nature of an equitable lien for the performance
," of what was the obvious consideration of the conveyane
% The nominal consideration is one dollar,  The real considera
| tion is that the grante imdertake to support their
X and brother. That wou a perfeetly good consideration
3 at common law, and | see no reason why the vendors may
not have an interest nature of a lien on the land conveyed
¥ for the performa this consideration in which the Ve

interested
The same result may be arrvived at by construing the pro

visions in question here as the ereation of a trust in favour of the

widow and son. They are to have a room and bedroom on this

very property conveyed. Their maintenance is, thervefore, to l
on the very land conveyed.

In Ringrose v. Ringrose, 170 Pa. 593, not eited at the aren
ment, but to whieh my attention has been called hy my brother
Graham, there was a similar provision to that in the present case
The grantors were to have the use and oceupaney of the dwell
ing in which they then resided which was part of the property
conveyed, and it was held that as these words imported the reten
tion of possession for the purpose of receiving the support and
maintenanee, provided for, an estate in the land was thereby re
served in the grantors which affected the title through all sub
sequent mutations. The rationale of this decision is that the pro
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vision as to the occupaney of the dwelling house with an obliga
tion on the part of the

rantee to perform a variety of personal
services to the grantor ereated a charge on the land as to all the
provisions of the deed

It does not seem to me to make mueh difference whether the
obligation devolving upon the grantee constitutes a right in the

nature of a lien on the land for its performance, or a charge on

the land, or a trust in favour of the widow and her son. The
essence of the matter is that the grantee, because of the grant
and as the consideration for the grant, agreed to perform a
variety of personal services for the widow and Foster Croft
while they are in the occupaney of two of the rooms in the house
which they were to have the right to oceupy during their lives
The plaintiff took his mortgage with notiee of these rights and,
I think, subjeet to them, and he eannot be allowed to dispossess
either the widow or the son of the property so conveyed

The widow, I think, never parted with her dower, and it has
not been assigned to her. It seems that she could be ejected by
the heir after the expiration of her quarantine—a very barharous
condition of the law which has been ehanged in New Jersey and
several other States of the American Union (see 4 Kent's Com
mentaries, 14th ed., p. 66), and ought to be ehanged here if this
has not already been done, as I am not aware that it has heen
But the widow is not depending on her right as doweress. She
has her right to maintenance under the conveyances in question.

I think, therefore, that the appeal should be allowed with
costs and a declaration made that the plaintiff holds the land
subject to the charge for maintenance and to the right of posses
sion by the widow and son of the rooms reserved to them

Rrremg, J, . —This ease depends upon whether or not on the
true construction of the deeds a trust or charge is ereated for
Mary Croft and Foster Croft, and this is a question of intention
to he gathered from the deeds and surrounding cireumstances
In getting at the intention there is no distinetion between eases
founded upon wills and cases founded upon deeds. See Pralf v,
Balcom, 45 N.S.R. 123: Nyssen v. Gretton, 2 Y., & C. 222, No
particular form of words is necessary to ereate this trust and
the sole question is, are the words and reservations in the deeds,
in the light of the situation, condition and relationship of the

parties sufficiently elear to impose the equitable obligation upon
the land. In other words, does the intention appear?

The words in the deeds: **He, the said Binnie Croft, to sup-
port and maintain, ete.,”” are words of condition annexed to the
grant, and while they are not construed as imposing a legal for-

feiture on breach, so as to give a right of entry, they are, in my
opinion, to be regarded as creating a trust binding upon the
conscience of Binney Croft and the plaintiff, who takes under
him with notice.

50 p.LR.
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N.S. Looking at these deeds and the situation, condition and rela-
S. 0. tionship of the parties and the nature and object of the trans-
1012 action, all of which I think are material matters for considera-

- tion in getting at the intention of the parties, I have no difficulty
Wovrs in construing the words ‘‘he to support, ete.,’”’ as having the

0. : %
Cro¥r. same effect as words of express condition. In both cases there is
ey an implied trust.

Ritchie, J, > ° . e . m
e I refer to the following authorities: Lewin on Trusts, 12th

p. 160; Wright v. Wilkin, 2 B, & 8. 232; Re Skingley, 3 M. &
s Gregg v. Coales, 23 Beav, 33; Re Williames, 54 L'T.N.S

105,

In correctly construing these conveyances and arriving at
the conclusion that an equitable obligation is imposed on the
land the reservation of the rooms in the house is a most import-
ant factor.

Ringrose v. Ringrose, 170 Pa. 593, referred to by my brother
Graham on the argument, is direetly in point. This case
is a well-reasoned one and worthy of being followed. It is not
important whether the conclusion which I have arrived at is
reached by holding that a charge on the land or a trust is
ereated.  In either case the equitable obligation is imposed on
the land.

I allow the appeal with costs. There should be a declaration
that the plaintiff took the lands subject to the trusts before men-
tioned and subject to the right of possession of Mary and Foster
Croft as to the rooms. There will be an accounting in respect
of the trusts and further directions are hereby reserved.

Grabam, BJ, Gramaym, BE.J., and Dryspavg, J., concurred.
Meagher, J. MeaGuer, J., read a conenrring opinion except as to costs of

trial
Appeal allowed,

WAKURYK v. McARTHUR.

ALTA.
8.0 {lberta Supreme Court. Trial before Beek, J April 15, 1912
1912 1. MASTER AND SERVANT (§1B—7)—TERMINATION OF EMPLOYMENT—
TEMPORARY CESSATION OF WORK,

That a gang of labourers working on the construction of an _irri-;.u
tion diteh early in the winter season should lay off work during an
extremely cold day by reason of their not yet having prepared them
selves with suitable clothing for severe weather does not ipso facto
constitute an abandonment of the cmployment nor terminate their
status as employees,

Statement ActioN by the assignee of the wages of labourers employed

in the construction of an irrigation diteh for the unpaid wages,
bonus and transportation charges.
Judgment was given for the plaintiffs.
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The defendant had a contract for the construction of an
irrigation diteh and employed the plaintiff and others as lab-
ourers, at wages amounting to twenty cents per hour, together
with a bonus of five cents per hour conditioned that in the event
of any of the workmen leaving the employ prior to the com-
pletion of the work, which was estimated to last until the end of
the year 1911, no bonus should be paid. During the course of
the employment on July 6, 1911, anew arrangement was entered
into between the contractor and the workmen employed by him,
By this new arrangement the bonus of five cents per hour was,
from and after July 6, 1911, to be due and payable the work
men without any condition as to their remaining in the defend-
ant’s employ until the work was completed.

The defendant or his servants during November, 1911, re-
quested the plaintiff and his assignors to resume work, ali the
labourers having remained in for two days owing to the intense
cold, the plaintiff and his assignors owing to the faet that their
clothing was unsuitable for work in the extremely cold weather
did not comply with this request and the defendant’s officials
misunderstanding the plaintiff’s objections to working, dis-
charged him.

The plaintiff sues for the amount of unpaid wages, bonus,
and transportation charges due him and as assignee of the claims
of several of his co-workers.

M. B. Peacock, for plaintiffs,

. C. McCaul, K.C., and J. B. Roberts, for defendant.

Beck, J.:—My decision depends upon two questions of faet.
First, as to what took place on the 6th July: I find that
it was then agreed that the bonus of 5 cents an hour should be
paid unconditionally for the succeeding months, instead of being
withheld so as to depend upon the plaintiff and the other work-
men in the same position (all of whom I ecall the plaintiffs),
continuing to work for the full period for which they were
engaged. 1 find, too, that there was no change in the agree-
ment as to the period of engagement. The witnesses for the
defendant were not quite in agreement as to what was said in
this regard. It was an obligation upon their part to make quite
clear to the plaintifis—who, they knew, understood very little
English—any proposed change; and I find as a fact that they
did not do so, and that the plaintiffs never assented to any
change in that respect.

Secondly, as to what happened on the 10th or 11th Novem-
ber: I find the facts to be that the weather was then very cold;
that for the day or two preceding none of the labourers had
worked ; that on the day in question the labourers were asked
to work, and the majority went to work; that the plaintiffs
said it was too cold to work, owing to their not having suit-
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able clothes for such cold weather; that they were acting bond
fide in objecting on this particular day to work, under the cir-
cumstances; that the defendant’s officials misunderstood the
plaintiffs, and understood them to say that they were taking
the position that the ‘‘season’’ for which they were engaged was
ended, and consequently their engagement ended, and that they
had therefore finally ‘‘quit work;’’ whereas, in reality, the
plaintiffs were only objecting to work on the particular day on
account of the great cold and the insufliciency of their clothing;
that, if the defendant’s officials had understood the plaintifis—
that their objection was only to working on that day and that
they were ready and willing to continue work immediately the
weather moderated—they would have recognized that the plain-
tiffs’ position was not unreasonable; that the defendant’s offi-
cials discharged the plaintiffs, not on the ground of wilful dis-
obedience to a lawful and reasonable command, but on the
ground—which was a mistake on their part—that the plain-
tiffs were taking the position that the term of the engagement
had arrived.

The latter—that the plaintiffs left the defendant’s employ-
ment—is in substance the only ground set up in the defence;
the former—that the plaintiffs wilfully disobeyed a lawful and
reasonable ecommand—is not set up. Had it been, the onus of
proving this ground for discharge would have been upon the
defendant ; and, had 1 to decide it upon the present evidence,
I should not have been satisfied that the onus had been sustained.

In this view of the faets, I think the plaintiffs are entitled
to judgment substantially for the amounts claimed.

It was agreed that I should not inquire into the precise
amounts; there will be, therefore, a reference to fix the
amounts, if they cannot be agreed upon. The defendant will
give, within ten days, a statement of the account of each of the
plaintiffs, shewing the amount arrived at which he is ready to
pay. The reference shall not be proceeded with until five
days after the delivery of this statement. The costs of the re-
ference are reserved. The costs of the action will go to the
plaintiffs,

Judgment for plaintifis with direction
for a reference as to amount.

On
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KING v. NORTHERN NAVIGATION CO.

Ontario Court of Appeal, Moss, €.1.0., Garrow, Maclaren, Meredith and
Magee, JJ.A June 28, 1912

1. Deati (§ 111—-20) —UNPROTECTED  HATCH ON  SHIP—LIABILITY OF
OWNER—DUTY TO LICENSEE OR TRESPASSER,

A navigation company is not liable in an action under the Ontario
Fatal Accidents t brought by the plaintifft on behalf of herself and
her infant children, to recover damages for the death of her husband,
whose body was found in the hold of one of
which was laid up alongs

the defendant's vessels

of a wharf, for the winter, where, from
the evidence, it is clear that the deceased had met his death by falling
through an open hateh but was not upon the boat in which his remains
were found by reason of any business which concerned

the defendants
defendants but
rest he had by reason of having formerly
been employed upon the vessel and of his anticipation of being em
ployed there at a later date, where the defendants were not guilty of
any act of active negligence and had not deceived the d
means of a trap, whether the deceased was to be considered
licensee or as a trespasser upon the boat

nor upon any invitation express or implied of the
merely out of euriosity or int

1
"y

[King v. Northern Navigation Co., 24 O.L.R. 643, affirmed on appeal;
Perdue v, Canadian Pacific R. Co.,, 1 OW.N, 665
See annotation to this ease.]

specially referred to

2, DeEatn (§ 111—20)—EMPLOYEE TO COMMENCE SERVICE AT FUTURE DATH
WORK SUSPENDED—PAYMENT OF WAGES T0 EMPLOYEE WHILE UN

EMPLOYED.

In an action under the Fatal Accidents Act (Ont.) setting up that
deceased was an employe

an invitee, or a licensee, it is quite im
+ law of master and servant is concerned) to
determine whether or not the contract of employment of dec

material (in so far as t
eased was
aster had
directed a suspension of the work covering the date in question, and
if the employee had been directed not to rep
future date r Garrow, J.A.)

still in effect covering the time of the accident if the m

rt for service until a

3. Evivexce (§ 1T E 1—149) —BURDEN OF PROOF—FATAL ACCIDENT—RIGHT
OF DECEASED TO BE ON PREMISES LICENSES INVITEE
The burden of proof rests upon the plaintiff in an aection brought
under the provisions of the Workmen's Compensation for Injuries Act
(Ont.) and the Fatal Aeccidents Aet (Ont,) or the recovery of
damages for the death of her husband who had fallen into the hold

of a vessel moored to a dock for the winter, while such vess

was

lying between the and another ve

upon which the deceased
had worked as an engineer during the previous navigation season and

upon which he had been reeng

for the ensuing season not yet
commenced, to prove the right of the deceased to be where he was
when he was killed

1. MASTER AND SERVANT (§ 1 DB—7 LIABILITY OF MASTER T0 SERVANT
WHEN NOT ON MASTER'S WORK

A chief engineer of a vessel, even though in receipt of regular '
during the off season, and prior to the date fixed for his actively
mencing work, under the terms of his hiring and w"ile not en
rod in work, for his employer, is in the same position in respeet
to injuries sustained by him by reason of the defective ndition ¢ is

employer’s premises upon which he went voluntarily f

his own pur

2 stranger would be, and an action based upon the relationship
of master and servant and of the Workmen's Compensation Act utterly
fails
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5. MASTER AND SERVANT (§ 11 A4—67) —NEGLIGENCE—COMMON LAW AND
STATUTE SAFEGUARDS—PROTECTION ONLY WHILE ACTUALLY WORK-
ING—FATAL ACCIDENTS ACT.

Although at common law and by statute the servant is entitled to
certain safeguards for his v and protection such as a safe place
to work, safe tools and appliances and eare in selecting overseers it is
for the master to say just when the servant shall work, and if the
master suspends or postpones the work, but continues to pay, the
servant eannot complain nor can a damage claim be sustained upon
the relation of master and servant in respect of personal injuries sus
tained by the latter when on the master's premises wholly at his own
instance and for his own purposes during a period for which his work
was suspended although the employee’s wages were being paid in the
interim, (Per Garrow, J.A.)

6. NEGLIGENCE (§ | (—50) —PERSONAL INJURY—LICENSEE—DUTY OF OWNER
OF PREMISES

In a negligence action under Lord Campbell's Act for personal

injury resulting in death brought by the next of kin setting up that

deceased was an employee, an invitee, a licensee, and a victim of a

system, the only duty, in so far as the claim as to the deceased being

a licensee is concerne ‘I which an owner of premises owes such a person,

is not to deceive him by means of a trap or to be guilty of any active

negligence, and the licensee must otherwise take the premises as he

finds them, and the fact that a gangway (across a steamboat belong-

ing to the same owner leading to another of such owner's boats moored

t the dock) was opened for the first time on the morning

carry lumber across it, and that the hatchway was

open for necessary ventilation and left unprotected other than by

some boards which had covered the hatch being left on edge over it,
is not evidence of neglect of duty by the owner. (Per Garrow. J.A.)

[ Perdue v. C.P.R. Co., 1 O.W.N. ¢ specially referred to.]

side by side
of the accident t«

Aprpean by the plaintiff from the judgment of a Divisional
Court, King v. Northern Navigation Co., 24 O.L.R. 643,

The appeal was dismissed.

A. Weir, for the plaintiff.

R. J. Towers, for the defendants.

June 28, 1012. Garrow, J.A.:—Appeal by the plaintiff from the
judgment of a Divisional Court, reversing the judgment, in
favour of the plaintiff, at the trial, before Clute, J., and a jury.

The action was brought under the provisions of the Fatal
Accidents Act, by the plaintiff, on behalf of herself and her
infant children, to recover damages caused by the death of her
late husband, William King, on the 6th March, 1911, under
circumstances of alleged negligence on the part of the defendants,

The deceased had been in the employment of the defendants
as chief engineer on the steamship “Ionic” during the sailing
season of 1910. The ship was laid up for the winter, with other
ships of the defendants, at the port of Sarnia; and it was, it is
said, in an attempt to go on board that the deceased lost his
life, by falling down an open hatchway on the ship “Huronic.”

The statement of claim alleges that the deceased was, in
his lifetime and at the time of his death, employed by the de-
fendants as chief engineer of the steamboat “Ionic,” and that,
on the 6th March, he had occasion, on the business of the de-
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fendants, in their employ and for their benefit, to go to the steam-
boat “lonie,” and in order to do so had to cross the “Saronic”
and the “Huronic;” that he went, as aforesaid, with the leave
and license of the defendants and upon their invitation; that
he went to the “Ionic” properly and lawfully, upon business
which entitled him to go and be upon the “Ionic;” that the
defendants had, in pursuance of a system which was defective
and grossly negligent, left a hatchway open and unguarded on
the main deck of the “Huronic,” upon the route which persons
going from the dock to the steamboat “Ionic” would naturally
take, thereby placing a dangerous trap in the pathway across
the “Huronie,” which was only dimly lighted, and the main
deck of the “Huronic” had been recently oiled; and that the
open and unguarded hatchway was a defect in the condition or
arrangement of the ways, plant, or premises connceted with
or intended to be used in the business of the defendants, and the
leaving it open and unguarded constituted negligence on the
part of the defendants’ employees who had superintendence in-
trusted to them, while in the exercise of such superintendence
within the meaning of the Workmen’s Compensation for Injuries
Act.

It is not very easy from this kind of pleading quite to under-
stand or arrive at the exact ground upon which the plaintiff in-
tends to rely, since practically every ground at common law or
under the statute is apparently invoked. The deceased is said
to have been an employee, also an invitee and a licensee and
the victim of a system. But, if there is mystery in the pleading,
there is really none in the facts, which, in their essential features,
are absolutely simple and uncontradicted. And, at the risk of
repeating in my own way what is already very fully reported
of the case in the Divisional Court, in 24 O.T.R. 643, I propose
as briefly as possible to re-state them here.

The deceased had been in the employment of the defendants
during the previous season, and had been engaged for the follow-
ing season, to begin on the Ist April. On the 12th December,
Mr. Gildersleeve, the defendants’ manager, sent him the following
letter, upon which much stress was laid at the trial:

“Northern Navigation Company Limited.
“H. H. Gildersleeve, Manager. Manager’s Office.
“Sarnia, Canada, Dee, 12th, 1910,
“To the Engineers of the Steamers Hamonie, Huronie, Saronic
and lonie.
“Outfitting of Steamers.

“Dear Sir:—

“You will please take notice that it is the intention of the
company this year to outfit the engine on your steamer as soon
as the vessels are laid up.

“With the close of your contract for this year, you will be
allowed regular wages until such time as your boat is outfitted.
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“It will be necessary for you to practise the strictest economy,
and no supplies are to be purchased nor are you to take any of
your machinery to a shop without an order from the company’s
chief engineer, Mr. Samuel Brisbin, who will have charge of
all the steamers at this port.

“Yours truly,

“H. H. Gildersleeve,
“Manager "

Mr. Brishin named in the letter is, in summer, chief engineer
of the steamboat ““Huronie,” but, in winter, has general super-
intendence over all the defendants’ ships at Sarnia.

There is no evidence that the deceased replied to the letter.
About New Year’s, he saw Mr. Brisbin, who asked him if he
wanted to come back, and he said he did—that is, for the following
season. Mr. Brisbin then told him “to lay the boat up and
then start to fit her out at the same rate of pay per day as you
are getting per month.” The deceased, accordingly, after laying
the boat up, commenced the work of fitting out, and continued
at it until the 17th February following, when Mr. Brisbin again
spoke to him and said: “I think you are about done now. . .
You will start on the 1st April again to fit out—to do the rost
of the work.” The deceased, accordingly, quitted work and
was entirely idle from then until his death, on the 6th March.
He had working with him, in the work of fitting, the second engi-
neer, Mr. Duff, an oiler, and one or two firemen, over whom he
had oversight. All these quitted work by his direction at the
same time as he did, and the second engineer was told by the
deceased to return on the 1st April to resume work. There
is no evidence of any direction or communication of any kind
between the deceased and the defendants or any one on their
behalf after the 17th February. Some time before that date,
the new agreement for the season of 1911 was entered into be-
tween the deceased and the defendants, the service to begin
on the 1st April following. When he quitted work on the 17th
February, he left his tools on the ship, in the engineer’s room
which he had occupied during the previous season, of
which he carried a key. On the morning of his death, he asked
his wife, the plaintiff, for a little tin in which to bring back from
the boat a little white lead wanted for painting purposes at his
house, which he was to ask “Mike” for, and said to her, either
then or a day or two earlier, that he was going to the boat to see
how the boiler-makers were getting on.  This was the last thing
actually known of him until his dead body was found in the hold
of the “Huronic¢” the next day, although a sailor said he saw
him in the street apparently going towards where the boats
were,

The gangway across the “Huronic” to the “lonic” was
opened for the first time on the morning of the 6th March, to

e
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v, enable lumber to be carried in to the “Ionic” for the purpose ~ ONT.
f of repairs then being made. When the deceased had last been pias
's there, there was no such access through the “Huronic.” There 1912
of 4 was some, but not perfect, light along the gangway on the

“Huronie,” and it, when opened, formed the most direct and
convenient mode of access to the “lonic.” The hatchway had X
been opened for purposes of necessary ventilation. It lay in Naviearion
the line of the gangway across the “Huronie,” and a person Co.

using the gangway would be very apt, if not observing it, to  Garow, 2.4

e fall into it.
= There was evidence that on the 6th March there were car-
penters and other workmen engaged at work upon the “Ionie,”
. but there was no evidence that the deceased had any charge
he or superintendence over them or any of them, or that in going
g upon or towards the boat on the occasion in question he did
d so at the request, express or implied, of the defendants or in
pu the discharge of any duty which he owed to the defendants,
ng or that such act was otherwise than wholly voluntary on his
ed part.
in At the trial Clute, J., appeared to be of the opinion that
. there was some discrepancy, to be solved by the jury, between
st Mr. Gildersleeve's letter, obviously only a circular letter, ad-
nd dressed not to the deceased alone, and the subsequent some-
th. what limiting orders and directions given by Mr, Brisbin. I am,
gi- with deference, quite unable to adopt that view. It is, 1 think,
he 1 quite immaterial to determine whether or not the deceased’s
he : employment at the work of fitting was, as the letter says, to be
he ! until that work was completed, for at the utmost it was quite
re open to the defendant to direct a suspension of the work at any
nd time. The real engagement clearly was that subsequently made
eir ’ with Mr. Brisbin, under which the deceased went to work, was
te, paid, and also, quite willingly apparently, quitted work as
be- directed.
gin The law, both at common law and under the statute, has
Tth wisely surrounded the servant with certain safeguards for his
om safety and protection. He may, for instance, claim a safe place
of t to work in, safe tools, materials, and appliances with which to
ced carry on his master’s operations, care in the selection of com-
pm petent overseers and foremen, ete.; but all these only when
his and so far as may be necessary for his protection while actually
her working. It is for the master to say when he shall work. And,
see if the master provides no work, but continues to pay, the servant
ing cannot complain. All he need do is to be ready and willing
old when called on. When the servant is not engaged in work for
aw the master, he has no more right to complain of the defective
ats conditions of his master's premises than has any other stranger.
It is clear, therefore, upon the admitted facts, thut, in so far
‘ as the action is based upon the relation of master and servant,
B it utterly fails.
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{ ONT. The Divisional Court was apparently of the opinion that the that
C.A. deceased was, under the circumstances, in the position of a tres- the 1
1912 passer. 1 do not, with deference, consider it necessary to go l
— quite so far. My inclination, rather, is to regard the unfor- Yl
Kixo tunate man, upon the evidence, as in the position of a bare two

x‘,m’,',,“ licensee, although the result, so far as the action is concerned, 1 of v
Naviearioy would not, I think, in law be different. His past and future the
o employment on the boat, the key which he carried, and all the the *
Garrow, .4, Other circumstances might not unreasonably lead him at least ing
to think that he was at liberty to go upon the boat upon the whic

occasion in question without the special leave of the owners, 50 81

This, however, would not place him in the position of an invitee, 1

or, indeed, in any higher position than the one which I have byt
indicated. And the only duty which an owner of premises owes to t

to such a person is not to deceive him by means of a trap, or mad

to be guilty of any act of active negligence, of which on the occa- plan

sion in question there is no reasonable evidence. See Perdue snd

v. Canadian Pacific R.W. Co. (1910), 1 O.W.N. 665. The licensee of t!

must otherwise take the premises as he finds them. L M

The plaintifi’s action, therefore, seems to me, upon the un- .;X”‘

disputed facts, wholly to fail. : ]

1 would, for these reasons, dismiss the appeal with costs. tion

Meredith, 3.4 MegrepitH, J.A.:—I am unable to say that the Divisional the
Court was wrong in holding that the plaintiff’s hushand was, at ‘ The

the time of his death, a trespasser upon the defendants’ vessel pur}

the ““Huronic.”” The onus of proof of his right to be upon that \ inn

vessel, at that time, rested upon the plaintiff; and I am unable to | and

say that she has satisfactorily proved any such right. It is quite stru

plain that he was not there for the purpose of performing any J

services under the terms of any employment by the defendants cans

Sueh serviees had some time before ended; and were not to be el

renewed until nearly a month later. It is quite plain, too, that tan

one purpose of his going to the vessel was to procure some paint plar

for his own use; the ““tin’’ in which it was to be brought back nd

was taken by him when he set out from his own house, and was anti

found near his body after the accident. It may be, and indeed '

it is very likely, that, had he asked leave to take the paint from ) for

the vessel, it would have been granted: but there is no evidence for

of any such request made or intended to he made. So, too, if h the

had desired to go for the purpose of merely seeing how things
were going on on the vessel, no doubt consent would have been
given, but only at his own risk; if the risk were sought to be put
on the defendants, leave would not be given. And so I am misy
unable to say that the Divisional Court erred in any respect in
its coneclusions.
But in any ecase, in any circumstances reasonably imaginable
upon the evidence adduced at the trial, T am unable to consider
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that the plaintiff has proved any good cause of action against
the defendants.

The unfortunate man fell through a hatehway of the vessel
““Huronie:"’ the hatehway was covered with planks set in it; but
two of these planks had been turned up on edge for the purpose
of ventilation; and this was proved to be a thing necessary for
the proper eare and preservation of the vessel when laid up, as
the ““Huronic'” was, for the winter. There was, therefore, noth-
ing wrong in having that opening in the hatchway ; an opening
which was protected to the height of the width of the planks
so set, and firmly held in place, on edge.

But it is said that the hatehway was, at the time, provided
by the defendants as a way for the deceased, and others, to go
to the defendants’ vessel the ‘‘Tonic;" and, with the opening
made by the upturned planks, and the obstruction which the
planks so placed caused, was, in the dim light, a dangerous way;
and so they are answerable in damages to the plaintiff by reason
of the death of her husband, caused, without fault on his part,
hy such dangerous obstruction and opening in a place insuffici
ently lighted to make the danger plain.

But I am unable to find any evidence of any kind of invita-
tion, to the deceased, to make use of the hatchway as a way across
the ‘““Huronic’’ to the ‘‘Ionie,”” or as a way for any purpose.
The mere opening of some of the ways into the vessels for the
purpose of permitting some work, with which the deceased was
in no way connected, to be done, was no sort of invitation to him;
and he was a man quite familiar with the vessels and their con-
struetion, and indeed with all things conneeted with them.

It is also quite evident that the planks on edge were not the
use of the deceased stumbling: he apparently stumbled and
ell forward at the raised edge of the hatchway, some little dis
mee away; and then, coming in contact with the upturned
sxtraordinary manner went over one of them
nd down between them; a thing which no one would have
iticipated.

planks, in some

The ease seems to me to have been one of a pure aceident,
v which no one can fairly be blamed; and certainly not one
for which the defendants can be held to be liable in damages to
e plaintiff,
I would dismiss the appeal.
Moss, C.J.0., MactareN and Maceg, JJ.A., agreed in dis-

issing the appeal.
Appeal dismissed with costs.
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[he decision of the Court of Appeal for Ontario in the above case alirm
ing the judgment of the Divisional Court, King v. Northern Navigation

Co,, 24 O.LR. 643, brings the question of the liability of an owner of

property to persons who are injured owing to defeets in the premises
once again to the attention of the profession.

Few questions more frequently present themselves to a practising law
Ived in this note, the true questions which arise in

ver than the one inv
eases of this kind |
upon the owner of premises to take precaution for the safety of thos

ing, under what cireumstances is there a duty imposed

coming upon the premises, and what in each case is the limit of such duty

Ihis duty is founded not on ownership but on possession; Pollocl

Law of Torts, 0th ed., says:

I on the structure being maintained under the

“This duty is found

control and for the purposes of the person held answerable, It g

e

beyond the common doctrines of responsibility for servants, fo
oceupier cannot discharge himself by employing an independent con
tractor for the maintenance and repair of the structure, howeve
careful he may b the ehe of that contractor, Thus the duty
ing impersonal rather than personal. Personal dil

deseribed as
gence on the part of the ocenpier and his servants is immateria
The structure has to be in a reasonably safe condition so far as t!
exercise of reasonable eare and skill can make it so. To that «
striet dut

though not

tent there is a limited duty of insuran

of insurance such as exists in cases governed by Fleteher v. Rylan

LR. 1 Ex. 277

The above statement from Pollock has been approved by Binghan
I, in Marney v. Seott, [1899] 1 Q.B, 986. See also on this point, Picka
V. Nmith, 10 C.BN.S, 470; John v. Bacon, LR. 5 C.P, 4 Danicl
Potter, 4 Car, & P. 262; Procter v. Harvis, £ Car. & P, 337

Ihe law is now fairly well settled, although its application to parti
lar states of facts is often difficult. In Indermawr v, Dames, LR. 1 C.I'

274, aflirmed Indermaur v, Dames, LR. 2 C.P. 311, the law on this

jeet is laid down and the decision has been regarded as a leading au
ority on both sides of the Atlantie. This was an action for damages §

injuries received under the following cirenmstances.  Upon the def

r on the level of the floor used for raisi

dant’s premises was a trap-
and lowering bags of sugar from one floor to another. It was not e

sary that it should be unfenced when not in use. The plaintifl, a journ
man gasfitter, employed by persons who had fixed a gas regulator u
the defendant’s premises, came to test the apparatus, Whilst so eaga
he fell through the trap-door and was injured. The trap-door at the t
was not in use and was not fenced. There was no negligence on his pa
It was held that he was on the premises on business in which the def
1, and that the defendant was liable as the danger

dant was intere

an unusual danger, and the defendant had neglected his duty to take

sonable care by fencing it or warning the plaintifl,

Ihe term “invitee” is applied to persons (other than mere volunte

or bare licensees, guests, servants, or persons whose employment i

such a kind that dan, may be taken to have been actually barga

6 D.

Anno

for)
and 1
of Ei

T
or ll
hum
sumr
editi

1
sorti
impl
dang

2
duty
warr
aflire

|
lowi

d
busi
plied

1

I

tonl




6 DLR.| King v. NorrierN Navigation Co.

Annotation (continued )—Negligence (§ 1 C2—50)—Defective premises—Li-
ability of owner or occupant—Invitee, licensee or trespasser.

for) who go on to premises, upon business which coneern the oecupicr
and upon his invitation, either express or implied”: 21 Halsbury's Laws
of England, 385, Indermaur v. Dames, LI, 1 C.P. 2 LR. 2 CP. 311

The duties imposed by law upon the owners or oceupiers of buildings

or premises or persons having control other structures intended for

human use or occupation, in respect to their safe condition has been
summarized in Underhill on Torts,

Oth English edition, 171, 3rd Canadian
edition, as follows

1. An occupier of land, building, or structures owes to persons re
sorting thereto in the course of business upon his invitation, express or
implied, a duty to us reasonable care to prevent damage from unusual
danger of which he knows or ought to know.

2. An oceupier of land or buildings owes to bare licensees and guests a
duty not to set a trap, i.e, not to put any unexpected dan ser there without
warning the licensee or guest: Imdermaur v. Dames, LR, 1 CP 274,
P. 811; Gautret v. Egerton, 2 C.P. 371,

The duties of occupiers of property may be considered under the fol

lirmed, LR, 2

lowing four heads:

1. As to trespassers;
As to the use of premises, by bare licensees or volunteers;

-

3. As to the use of premises by invitees, those resorting to th

upon

business which concerns the oceupier, upon his invitation, expr

plied
I 2
{. As to the duty owed by a landlord to his tenant

1. Duty to Trespassers

It may be laid down as a general principle that the occupier of pre
m

es owes no duty to trespassers except that of refraining from wan
tonly or wilfully injuring them: See Petrie v. Rostrevor,
i Lygo v. Newbold, 9 Exch. 302; Great Northern R. Co. v. Harrison,
10 Exch 3 Stone v. Jackson, 16 C.B. 199; Harrison v. North E.R. Co,,
20 L.T. 844; MeCabe v. Guiness, 10 Ir. R, C.L. 21; Murley v. Grove, 46
J.P. 360; Stiefshon v. Brooke, 5 T.L.R. 684; French v. Hills Plymouth Co
24 Times L.R. 614; Bist v. London and S.W. R. Co., [1007] A.C. 209

1808] 2 1Ir

An oceupier of premises must not encourage or attract trespassers to

 place where they are exposed, whether intentionally or not, to some
specific danger of which he is cognizant, nor may he when aware of the
presence of a trespasser on his premises do any act which endangers his
safety: 21 Halsbury's Laws of England 394

A trespasser cannot maintain an action unless he has a right to com

plain of the act causing the injury and to complain there

against the
party made defendant, an action eannot be maintained by a trespasser
wgainst a railway company for the negligence of its servants in earrying
im

In Grand Trunk R. Co. v. Barnett, [1911] A.C. 361, which was an

tion against the appellant railroad company for damages for personal

injuries resulting from collision cansed by the negligence of the appella

ervants, it appeared that the collision took place on the property of the

ONT.
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Annotation (continucd)—Negligence (§ 1 C2—50)—Defective premises—Li-
ability of owner or p Invitee, li or t

appellant railway company to which the train which was carrying the
respondent and which belonged to another company, had access by the
leave and license of the appellant. It further appeared that the plaintiff
was a trespasser on the appellants’ property and also on the said train,
which, to his knowledge, was not at the time in use as a passenger train,
and in which he had taken up a precarious position on the platform and
step of a earriage in disobedience of a by-law of both companies; it was
held that the appellants were not liable, for no breach of duty had heen
shewn. At p. 370 of this case the general principle is laid down by the
Judicial Committee of the Privy Council, as follows:—
“The general rule is that a man trespasses at his own risk.”

The same principle applies in the case of animals trespassing: Jordin
V. Crump, 8 M. & W. 782; Stanfield v. Bolling, 22 L. 799; Ponting v,
Noakes, [1804] 2 Q.B. 281.

In Jewson v. Gatti, 2 T.L.R. 441, it is held that there is no duty upon
the oceupier of premises to render them secure for persons using them
without invitation for their own gratification.

The case of King v. Northern Navigation Company, under consideration,
is interesting in regard to the general principle involved. It may be com
pared with the spring gun cases, where the opinions of the Courts in
England seemed to have fluctuated as to what was the common law as to
the liability of the owner of the premises to persons injured by such
concealed engines,

The use of man traps, spring guns, and other engines ealeulated to
destroy human life or inflict grievous bodily harm, is a eriminal offence
both in England and in Canada: see Tremeear's Criminal Code, 2nd ed.,
223; Crim. Code of Canada, 1906, sec, 281.

In Tott v. Wilkes, 3 B. & Ald. 304, presenting the same question as is
considered in Deane v. Clayton, 7 Taunt, 489, in which there was a division
of opinion, it was held that a trespasser could not maintain an action for
damages caused by a spring gun, spikes or spears fixed by defendant,
killing the plaintifI’s dog, but that case turned on the fact that notice was
given of the existence of the spring guns.

In Bird v. Holbrook, 4 Bing. 628, it was held that where the plaintiff
had gone into the defendant’s premises in search of a strayed fowl, and
was injured by a spring gun, of the existence of which there was no
notice, the defendant was liable. This principle has been stated as fol
lows: That if a person sets a spring gun on his land with the intention
that it shall go off and cause injury to a trespasser he is liable for the in
tentional wrong so done, what he does really amounts to an assault.

In a later case of Wooton v. Dawkins, 2 C.BN.S. 112, the Court held
such an action would not lie; and in Jordin v. Crump, 8 M. & W. 782, the
placing of dog spears in the defendant’s own premises to protect his game
was held to give no cause of action to the plaintiff, whose dog was in
jured thereby; but in Townsend v. Wathen, 9 East 277, a contrary de
cision was arrived at, and in Deane v. (layton, 7 Taunt. 489, 18 R.R. 553,
the Court of Common Pleas was equally divided whether such an action
would lie or not.

In Blithe v. Topham, 1 Ro. Abr. 88, it was held that a man digging a
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Annotation (continued)—Negligence (§ 1 C2—50)—Defective premises—Li-
ability of owner or pant—Invitee, 1 or t

P

pit on a waste land 36 feet from a highway, was not liable to the plain-
tifl whose horse escaped into the waste and fell into the pit and was
killed, because it was the plaintifi's fault that the horse escaped. In a
case before Lord Kenyon, Brock v. Copeland, 1 Esp. 203, that learned
Judge held that a defendant who kept a mischievous bull in his
which injured the plaintiff, who was erossing the close with the liee

se of
the defendant, was liable in damages. This decision is practically the
same as in Lowery v. Walker, [1911] A.C. 10,

But there are some expressions of the learned Lords in the case of
Lowery v. Walker, [1911] A.C. 10, which rather lead to the conclusion
that a person may not,

wout notice to the publie, maintain, even on
his own premises, an animal likely to be dangerons to persons entering

thereon, even though they do so without rights, and if that proposition

be sound, then it would seem to follow, neither

san @ man maintain dan-
gerons engines, or pitfalls, about his premises liable to eause injury to

persons likely to come innocently thereon.

In Townsend v, Wathen, 9 st it was held that if a man places

dangerous traps, baited with flesh, in his own grounds, so near a highway,

or to the premises of another that dogs passing along the highway or kept
in his neighbour's premises, must probably be attracted by their instinet,
into the traps, and in consequence of such act his nei

attracted and thereby injured, an action lies. This case was referred to
in Ponting v. Nookes, [1804] 2 Q.B. 286; Lowery v. Walker, [1910] 1
K.B. 190,

In the case of Cawte v, Olyett and Francis, 5 Times LR, 56, the action
was brought by a lighterman against barge owners for injuries caused
by the hateh of the defendants’ barges being open through which the
plaintifl fell in the dark, Manisty, J., had refused to leave the ease to the
jury an

on appeal Lord Esher said: “It is clear f the evidence that

there has been no such want of care as to render the defendants liable,

The hatch has been properly fastened with a bar which was removed with

out the defendants’ knowledge.

Would the case have been left to the jury had the defendants pur-
posely opened the hateh for purposes of ventilating the hold?

When an owner of land makes upon it an excavation adjoining a pub-
lic way so that a person walking upon it might by making a false step,
or being affected with a sudden giddiness, or by the sudden starting of
a horse, be thrown into the excavation, the party making the excavation
is liable for the consequences; but it is otherwise when the excavation is
made at some distance from the highway and the person falling into it would
be a trespasser upon the land of the party making the excavation before
he reached it: Hardcastle v. South Yorkshire R. Co, 4 H. & N, 67, 28
L.J. Ex. 139,

A person who exoavates a hole in his own ground abutting on an im
memorial public highway so that the use of such a way is rendered unsafe
to the publie, even when using ordinary care, is responsible for an injury
to a person accidentally falling into such hole while passing with ordinary
caution along the highway: Barnes v. Ward, 2 Car. & K. 661, 9 C.B.
192, 19 LJ.C.P, 195.
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Annotation (continued)—Negligence (§ 1 C 2—50)—Defective premises—Li-
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If an excavation has been made so near to a highway since its dedica
tion and adoption as to ereate or inerease danger to the public and an
accident happens thereby the person making the excavation is not absolved
from liability by reason that a statutory obligation to fence the highway
is imposed upon other parties, who have neglected to do so: Wettor v.
Dunk, 4 F, & F. 2058,

Trespassers are at any rate in no better position than bare licen

and, as no permission is given, there can be no duty to give warning of
danger.  But even a trespasser has a right of action if he is injured,
1%, for instance,

whilst trespassing, by some wrongful act of the oceup
if he is assaulted, or is injured by something which the occupier of the
land has put there for the purpose of injuring him: Bird v. Holbrook,
4 Bing.

Dicvon v, Bell, 5 M. & S, 198, held that if a person leaves dangerous
things like guns about he must take proper precautions to prevent their
doi

do dum

damage; and a fortiori he is liable of he contrives that they shall

2, Duty to Bare Licensces,

A licensee is a person who has permission to do an act without which
such permission would be unlawful. “Bare™ or “mere” licensees is used
to deseribe a person who has w
express or implied. A visitor other than one who pays for the accom

ly the permission withoui any invitation

dation is a bare licensee, so also is a servant. A licensee must accept the
permission with its econcomitant conditions and perils, The licensee has,
I incident to the sub

ased without wa

however, the right to expect that the natural pe
jeet of the i
gel of the grantor, if the danger is increased the licensee may recover
if injured: Gallagher v. Humphrey, 6 L'T. 684, per Cockburn, (L1, 21
Halsbury's Laws of England 302 et seq.

In Gautret v. Egerton, LR, 2 C.P,
i.e, persons who come not for any business in which the occupier is in
te
are in a somewhat different position.  Their position is analogous to that

se shall not be ine

ng by the negli

71, it was said that bare lieensees

sted, but merely by permission for their own purposes, and guesis,

of a person who receives a gift. He is only entitled to use the place as
he finds it, and eannot complain, unless there is some design to injure him
gful act, such as digging a trench
lition or anything eq it to lay
ing a trap for the unwary, A giver of a gift is not responsible for the

or the occupier has done some wr

on the land or misrepresenting its e

insceurity of the gift unless he knows its evil character at the time and

omits to caution the donee. So, too, in the case of a person to whom per
mission to go on land is given, he cannot complain unless there is some
thing like fraud in the gift. In the same case workmen were allowed to
eross a picee of vacant land to get to some docks, On this land were
eanals and bridges. One of the bridges was out of repair, and a workman
when ecrossing by it fell into a canal and was drowned. In an action
brought by his widow it was held that as the workman was a bare licensee

he must take the place as he found it, and as there was no trap the
fendant was not liable,
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Annotation (continued)—Negligence (§ 1 C2—50)—Defective premises—Li-
ability of owner or occupant—Invitee, licensee or trespasser,

Corby v, Hill, 4 C.BN.8, 5!
liable for a “trap.”  The plaintilf was permitted to use a private roud

s case in which an occupior was held

belonging to the defendant,  One night o heap of slates was left in the
void unlighted, and the plaintilt coming along in the dark fell over it,
and was hurt. The permission to use the roud was an impliod intimation
that it was safe for use, and the leaving the heap of slates on it in the
dark amounted to setting a trap,  See Boleh v, Swith, 7 1. & N. 736,
where the distinction between a bare licensee and an invitee is disenssed
and the decision in Corby v. Hill, 4 C.LNS

. was distinguis)
In Hounsell . Smyth, 7 C.BNS. 731, it was held that a person who
whilst erossing waste land by mere permission of the owner, foll into an
unfenced quarry, had no cause of action. Willes, 1, in this ease states the

law as follows: “No higher daty is imposed on the defendant than that he

should not a trap,” that is to say, guests and licensees ean only elaim

injured by hidden dangers, dangers which the defendant by his

if they

oot exist, Thus, in Southeote v

conduet has led them to suppose
Stanley, 1 W & N, 247, the plaintitf was a goest of the defendant, and
when leaving the house a loose pane of gliss fell from the door as he was

pushing it open and ent him. Tt was held that the plaintiff, being a guest

was for the time being one of the family and conld not recover for an
woident, the liability to suffer which he shared in common with the rest
of the family

Batchelor v, Fortesewe, 11 QBD. 470, was a ease where n eontractor

wis fdoin o making an excavation with a steam crane, aml a person

ame and looked on idly, and, in consequence of a defeet in the erane, he
s Killed, it was held that there was no evidenes to sustain an action hy
s widow.  As Lord Esher, M.R., put it here was no evidenee to shew
it the defendant’s workmen had reason to expect the decensed to be at
e spot where he met his death. There was no contract between the de

fendant and the deceased; the defendant did not undertake with th

igenee: no daty was

cased that his servants shonld not e guilty of neglig

st upon the defendant to tak

care that the deceased should not go to

routs place.”

In Gallagher v, Humphrey, 6 LTINS 6848, Cockburn, C.), savs: “A
erson who merely gives permission to pass or repass along his close is

t hound to do more than allow the enjovment of sueh permissive right

mder eirenmstar in which the wav exi<ts e grantee must

@ the permission as the thing exists”
Ihe distinetion between Corby v, Nill, 4 C.UNS 556, and Boleh v
th, T 1. & N, 786, is pointed out in the judgment above See also

Castle v, Pavker, 18 LTINS, 367, and compare Watkins v, G.W.R. Co,

0 LJ.CP. 81T
If & person knows that others are in the habit of trespassing or are

kely to trespass, he may be lable if he leaves about dangerous things

chich will act as allurements and so induce people to trespass, and does
take proper means to prevent consequent damage: Cooke v, Widland

Great Western Railiway, [1909] A, 220 Lord AtKinson, i

208 “The duty the owner of premises owes to the persons to

1 this case

Vs, at p

Gt p.LR
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whom he gives permission to enter upon them must be measured
by the knowledge, actual or imputed, of the habits, capacities, and pro
pensities of those persons.”

ving to this decision, says:
a highway, and to
ry knew children

Underhill, on Torts, 9th ed., p. 176, refe
“The defendants had a turntable on land adj
which there was easy access by a gap in the hedge. I
were in the habit of trespassing. Children got through the gap and were
rous

injured whilst playing with the turntable, which was left in a dang
v if the children were to be regarded as trespassers the

condition, FE
mpany were liable, for they left an allurement ne
the children were allured into trespassing and playing with the dangerons
Probably they woulil not have been liable if they had not Jef
ke frespassing easy and left an allurement to induee
amounted to an invitation,”

r a highway by which

machine.
the
the children to tres

Cooke v, Midland and G.N. I'. Co., [1909] A.C, 220, is distinguished in
the recent ease of Jenking v. Gicat Western R, Co., [1912] 1 K., 525

gap =0 as to m

ss. This alme

which holds that the leave or license to play on a pile of railway ties on
the railway right-of-way (if any such leave or license existed) was con
fined to the particular spot where the ties were piled, and did not ex
tend to the main line of the railway some short distanée away, no duty
being on the railway company to fence off the ties from the rest of their
chofield v. Bolton Corporation, 26 Times LR

right of-way. In this case
230, is also distingnished because in the latter case there was no act of
omission and no negligence, the sandpit in question and the railway line

I ing to different owners,

Thateher v, Great Western R. Co., 10 Times LR. 13, is authority for
the proposition that where a railway company permits persons to cross
line at a particular spot, there is a duty on the company to take reason
able care in moving over that portion of their line; and in Barrett v
Midland R. Co., 1 F. & F. 361, it was held that where persons ave in tl
habit of crossing a railway at a particular place, though there is
right-of way there, the company are under liability to take reasonal
precantions in their use of such place.

In Harrvis v. Perry and Co,, [1903] 2 K.B, 2
a person undertakes to provide for the conveyane
does it gratuitonsly, he is bound to use due and reasonable care, and 1
standard of reasonableness naturally must vary according to the eireun
= at the

, it is said that where

of another although

stances of the case, the trust reposed, the skill and applia
1 of the person to whom another confides a duty, per Colling, MU

at p. 226,

The master of a house must not lay traps for either visitors or «
vants but he need not take more care of them than he may reasonably
expected to take of himself: Southeote v, Stanley, 1 H. & N, 2
case it is decided that the term “guest” is equivalent to visitor and applic
only to a person who does not pay for his accommodation, such a person
is a bare licensee with the added disability of being in the same position o
a servant., Servants, however, are not in this same category as invit
and licensees at common law. See Priestly v. Fowler, 3 M. & W, 1, anl

7. In thi
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the judgment of Garrow, J.A., in the above case of King v. Northern Navi
gation Co.

A distinction is to be drawn between cases of mere tacit acquiescence
in persons coming on premises withont leave, and cases where there is some

inducement or encoura

went which may amount to permission to use the
'VU'IIH‘I",

In Lowery v. Walker, [1911] AC. 10, veversing Lowery v. Walker,
[1910] 1 K.B. 173, the appellant, while |

to the respondent, was attacked and injured by a horse belonging to the

ssing through a field belonging

respondent,  The respondent knew that the field was habitually nsed by the
public as a short ent, and that the horse which he had put there was

ferocions,  In an action by the to recover damag

from the

respondent in respeet of his injuries, it was decided that the respondent
owed a duty to the public crossing the field to give notice of probable

danger from the horse, and that as he had failed to give such notice he

was liable for the injuries ecaused to the appellant.  What he did was in
effect the setting of a trap,

In Lowery v. Waller, [1011] AC, 10, it was decided that habitual
user of a particnlar way across private property may amount to user by

permi

ion in a particular case. Compare Barrett v, Midland R. Co., )
F. & F, 361,

A company was possessed of a canal and the land between it and a

sluice;

an ancient public footpata passed through the land close to the

sluice; there was a towing th, nine feet wide, by the side of the eanal,

ind an intervening space of twelve feet of grass between the towing-path
uid the footpath., By permission of the company, the intervening space

had been recently used for earting

and ruts having been eaused, the whole

space between the sluice and the canal had been covered with cinders, and

thus all distinetion between the path and the rest of the land had been
obliterated. A person using the path at night missed his way and fell
nto the canal and was drowned, It was held, that the canal was not so
near the footpath as to be adjoining to it, so as to throw upon the com
pany the duty of fencing the canal off ; and that the other facts did not

render the company liable for the
ap, 3 B & S, 244, 350, 32 LIOQB

Binks v. South Yorkshire Rail
LT, 350, 11 W.R. 66,

I'he law is succinetly summed up by Pigot, C.B., in Sullivan v. Waters

4 e, LR, 475: “A mere license given by the owner to enter and ns
remises which the licensee has full opportunity of inspecting which con

tain no concealed eause of mischief, and in which any existing souree of

v is apparent ereates no obligation,” in the owner to guaed the leen

against danger,
In White v, France, 2 C.P.D. 308, the plaintifl was a licensed waterman,
who having complained to the person in charge that a barge of the defen
lants was being navigated unlawfully, was referred to the defendants’
foreman. While seeking the foreman, he was injured by the falling of a
wle of goods so placed as to be dangerous, and yet to give no warning
of danger; the defendants were liable

In the case of Heaven v. Pender, 11 Q.B.D. 503, the defendant, a dock
swaer, had erected a staging round a ship, under a contract with the ship
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owner. The plaintiff was a workman in the employ of a painter who
had contracted with the shipowner for the painting of the ship. In order
to do this the plaintitf had to use the staging. Owing to the defendant’s
fell, and the plaintitl was injured; Held, reversing

negligence the stag
the Court below, that the plaintifl being engaged on work in the perform
ance of which the defendant as dock owner was inferested, the defendant

was under an obligation to him to take reasonable care that the staging

endant was liable. That

was safe, and that for negleet of that duty the
case is explained in La Licere v. Gould, [1893] 1 Q.13, 491, 4¢
Where a dock-master or wharfinger invites a vessel to a particular

to unload, and, owing to an inequality in the bottom of the dock,

the vessel is injured, the dock company or wharfinger is liable. For the
dock-master or wharfinger either knew, or ought to have known, of the
danger; and in cither view was negligent: Owners of “Apollo” v. Port

Talbot Co., [1891] A.C. 400

3. Duty to Invitces
An invitee differs from a bave licensee in that the latter has merely
permission to be on the premises and is not there by invitation or on lawful

business of interest to both partie
I'he following elasses of persons are held to be invitees

1. Customers in shops or offices during business hours;

at railway stations or in trains;

% on piers;

4. Persons having business on the premises;

5. Persons paying to come on the premises

s also 21 Halsbury's Laws of England, 387,

linbility of an occupier may be limited with regard to the char

acter of the acts of the invitees as in Wilkinson v. Fairrie, 1 11, & C. 633
where the plaintilf chose to go wandering about in the dark, he ¢
and becomes a licensee,  See Paddock v, North E.

be an invitee
18 L.T. 60
In Fleming v. Eadie and Son,

asked to inspect drains in a house be

u sanitary inspector whoe

istructed, went down into the

cellar without a light, and was injured owing to the fact that the lower
step was eut away, it was held that the darkness should have been a warn
ing. Compare Cairns v, Boyd, 6 R. 1044,

In Lewis v. Ronald, 26 Times L.R. 30, tradesmen delivering goods to
tenants in a flat, the landlord having covenanted to light the stairways
wandered into a part of the stairway which was unlit and was injure
it was held that the landlord was not liable.

In Schoficld v. Bolton Corporation, 26 Times LR, 230, where a child
strayed through a gate in a field, where the defendants allowed it to

play, and eventually was injured on a railway line, the defendants wer

held not to he liable as there was no duty on them to keep the gate shut
and no evidenee that any child had strayed there before: See Jenking v
Great Western R. Co, [1912] 1 K.B.

I'he duty of the occupier of premises upon which an invitee comes is

to take reasonable care to prevent injury from unusual dangers whi
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are more or less hidden, of whose existence he is aware or ought to be
aware; if this duty is neglected the invitee is entitled to recover damages
in respect to any injuries he may have sustained: Shoehottom v, Egerton,
18 L.T. 88 ging tolls; Brazier v. Polytechnic In-
stitution, 1 F. & F. 507; Pike v. Polytechnic Institution, 1 F, & F. 712;
Weleh v. Canterbury and Pavagon, Ltd., 10 Times LR, 478; Greenlees v,
Royal Hotel, 42 Se. LR, g to an exhibition; Axford v.
Prior, 14 W.R. 611; Sandys v. Flovence, 47 L.J.Q.B, 598, guest for re
ward at an hotel; Francis v. Cockrell, LR, 5 Q.1 501 Duncan v. Perth

canal company ¢l

317, visitors goi

shire Cricket Club, 42 Se. L.R. 317, person paying for place on a grand
stand; Wineh v. Thames Conservators, payment to go on towing-path;
Philipps v. Humber, 41 Se. L.R. 626, shooting gallery; Worris v. Carnarvon
County Council, [1910] 1 K.B. 840, a spring door dang
King v. Giveat Western R. Co., 24 LT, 583, a defective erane used by con

rous to children;

signees at a railway yard; Elliott v. Hall, 15 Q.B.D. 315, a railway wag

gon out of repair; Sturges v. Gireat W, R. Co, 8 Times LR. 231, an ob

struetion on a railway platform: Warney v. Scott, [1800] 1 Q.B. 986, a
dangerous ship's ladder (compare with Redgrave v, Belsey, 13 Times LR,

184), a trap-door left open by a fellow-servant, but premises not unsafe

otherwise; Thateher v, Great W, R. Co., 10 Times LR, 13, a passenger on
v railway platform struck by the open door of a guard’s van,

The fact that
stitute negligence: Crafter v. Metropolitan R, Co., LR. 1 (P, 301, distin
guishing Longmore v. Great W. R, Co,, 10 C.BN.S, 183

In Chapman v. Rothwell, E. B. & E. 168, referred to in Indermaur v.
Dames, L.R. 2 C.P, 311, Erle,
shop and leave a pitfall open, or a large iron peg in the part of the floor

modern steps might have been provided does not con

says: “If you invite a customer to your

over which the customer is likely to tread, is not that a duty, and a breach,

if an accident ensues? In this @ a distinetion is made between a cus

tomer and a guest: Southeote v. Ntanley, 1 H. & N, 247, being distin
guished,

Parnaby v. Lancaster Canal Co, 11 Ad. & EL 223, 3 P. & D. 162,
aflirming the judgment of the Queen’s Bench, lays down the principle
that where the owners of a canal take tolls for the navigation, they are
bound to use reasonable care in making the navigation secure

This ease is referred to in Johnson v. Midland R. Co., 6 Ry. Cas. 63;
The “Beam,” [1906] P. 63; Bede 8.8, Co. v. Weir Commissioners, [1907]
1 K.B. 320, approved of in Mersey Docks Trustees v. Gibbs, LR, 1 1LL, 93,
11 HILC. 686; followed in Wineh v, Thames Conservators, LR 9 C.P,
182, distinguished, Gallin v. London and NW. R, LR. 10 QB. 215;
Forbes v. Lee Conservaney Board, 4 Ex. D, 122; R, v, Great W
LJ.Q.B, 575, applied; Fleming v. Manchester Corporation, 44 L.
. v. Williams, 9 App. Cas. 4155 Lou v. Curicen, 58 LT, 108,

In Patterson v, Kidd's Trustees, 34 Se. LR, 69, the decision in Dolan
v. Burnett, 33 Se. LR, 399, was distinguished on the ground that the
wenpier of the premises hai, two years prior to the accident, employed a

thoroughly competent tradesman to overhaul the building, and was lell
not to be liable to the plaintiff as he had used reasonable pracautions to
2 LR Ir, 407,

make his premises safe. Compare O'Sullivan v. 0'Comnor, &

In Mason v. Langford, 4 Times LR. 407, the plaintifl went to a shop
\fter business hours, the shutters were up but the door was ajar, on push-
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ing the door further open he fell down a flight of stairs. The jury weis
direeted to enquire whether the facts disclosed an invitation or not.

In Franeis v. Cockrell, LR, 5 Q.B. 184, the defendant engaged a con
tractor to e paid for a
rat on the grand stand. Owing to the negligence of the ¢
stand was defective, and it fell and the plaintiff was injured. The defen
dant was liable, although neither he nor his servants were personally

. a grand stand for viewing races. The plain

n*rvactor the

negligent, It was their duty to see that the stand was reasonably safe,

In Potter v, Faulkner, 1 B, & 8, 800, it was held that a stranger by
volunteering his assistance cannot impose upon the master a greater
liability than that in which he stands to his own servants and describes

ng under a paid contract of serviee

a volunteer as one who without I

associates himself with the servant of another in the performance of

that servant’s work.

Wright v. L. and N.W, R. Co., L.R. 10 Q.B, 208 (aflirmed 1 Q.B.D.
followed Holmes v. N.E. R. Co., L.R. 4 Exch. 254, LR. 6 Exch.
decided that the plaintiff was not a mere licensee but was engaged with

the consent and invitation of the defendants in a transaction of eommon
interest to both parties, and was therefore entitled to require that the
defendants’ premises should be in a reasonably secure condition.

The Wright ease is also authority for the statement that when the
servant of a master gives assisfance to the defendant to expedite delivery of
his master’s goods he is not a volunteer, the reason being that there is a
common interest.  See Wyllie v. Caledonian R. Co., 9 Maeph, 463, holding
that a person who assists the servants of another with the master’s con
sent, can recover against the master for injuries caused by the negligence
of the servants,

Abraham v, Reynolds, 5 H. & N, 143, held that it is not in every case
where a party works with the servants of another for a common purpose,
that he becomes a volunteer, so as to prevent his maintaining an action

inst

e party for an injury aceruing from the negligence of his ser

vants while working for the common purpose.

Degg v. Midland R, Co., 1 1. & N. 773, lays down the prineiple that a
master is not generally responsible to a person who while voluntarily as
sisting a servant in his work is injured.

One who puts himself under the control of an employer to act in the
capacity of a servant is a volunteer: Johnson v. Lindsay and Co., [1891]
A.C. 871, 377, disapproving Woodhead v. Garness, 4 R. (Ct. of Sessions)
169

In Cleveland v, Spier, 16 C.BN.S, 399, it was decided that a passer-by
who is casually appealed to by
thing which the latter is doing in a public thoroughfare, is not to be

workman for information respecting a

considered a volunteer assistant, so as to exonerate the workman’s master

from responsibility for an injury resulting to the former from the work

man’s negligent mode of doing the work.
it was held that the
the same

In Lax v. Darlington Corporation, 5 Ex.D, §

owners of a market-place were under an obligation to kee
free from danger to those who lawfully frequented it and whe
the railing of insuflicient height they had been guilty of a ¥
resulting in damages to plaintiif who was not a mere licensee of a par
ticular site but entitled to use the whole of the market-place subject to

by erecting

feasance

1
1
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the regulations of the owners, the plaintill was entitled to recover dam

ages where his cow was killed by jumping over the railing

In Tarry v. Ashton, 1 Q.BD. 314, it was held that

where a person
maintains a lamp projecting over the highway for his own purpose it is
his duty to maintain it so as no

to be dangerous to the passengers: and
if it eauses injury owing to want of repair, it is no answer on his part

that he had employed a competent person to repair it. Per Blackburn, J.,

on the ground that under the circumstances of the case it was shewn that
the defendant knew that the lamp wanted repair in August and it was

his duty therefore, to put it in reasonable repair and the person he em

ployed having failed to do so he was liable for the

consequences of the
breach of duty,

Blackburn, J., in this case, says, at p. 319: “It

I was the defendant’s

duty to make the lamp reasonably safe; the eontractor failed to do that,

and the defendant having the duty, has trusted the fulfilment of that duty

to another, who has not done it Iherefore the

endant has not done

his duty and he is liable to the plaintiff for the consequences

On this point, see also Wanery v. Seott, [1809] 1 Q.13 986, and compare
the decisions in Canadian Courts, Grant v, Aeadia Coal Co., 32 (
427; MeKelvey v. La Roi, !
V. Traplin, 35 Can, S.C.R. 4

In Boleh v. Smith, 7

i, S.CR

Can. S.CR. 664, and Canada Woollen Mills

H. & N. 736, the respective positions of bare
licensees and invitees are discussed

In Burchell v, Hickisson, 50 L.J.Q.B, 101, the plaintiff, a child, accom
panied his sister who went on business to the defendant's house, and
owing to a rail being out of the railing of the steps, the plaintiff fell
through and was injured,

there was no invitation to the plaintiff, and

he could not recover; it wonld seem, however, that if the sister who was
on business had fallen through, the defendant would have been liable
In Smith v. London and Saint Katherine Docks Company, LR, 3 C.IP*

plaintifl went on board a ship lying at the defendants’ docks at

invitation of the ship's officers, and while he was on board, the de

fendants

ervants for the purposes of the business

the doek, moved the

igway so that it was to their knowledge insecure, the plaintiff, in ig
norance, returned along it to the shore, the gangway gave way, and he

as injured; it was held that the defendants owed a duty to the plaintitf

o keep the gangway safe, and he was entitled to recover damages for the
njuries received
In Butts v. Goddard, 4 Times L.R. 103, tl

calling upon a firm of auction

o plaintiff recovered where

s and estate

rents, she entered by a

door, not the usual one of entrance, and proceeding, pushed open a folding
wor and fell down a set of steps and was injured
In Griffith v. L. and N.W. R. Co., 14 L.T.N.S

got under a erane from which a packa

where a mere licensee

fell and injured him, it was said
that a railway company must be allow

1 to carry on their business on
eir own premises in such a way as they think fit

Ihe effect of placing a notice warning persons using premises not
withstanding such notice is considered in Anderson v, Coutts, 58 J.1. 369,

when notice was posted warning persons against going near the edge of
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a clitf and to keep ins'de of a bank, This ease should be compared with
Wineh v. Thames Conservators, LR, 9 C.P, 378, when the Exchequer Cham-
ber thought that the defendants would not be liable if they issued a warn
g to invitess paying tolls, that they were to take the premises as they
found them,

In Watkins v. Great W. R. Co,, 46 LJQ.B. 817, Lopes, J., at p, 822,
sahid that he recognized no distinetion between that which has been ealled a
“trap” and ordinary actionable negligence, except so far as the word
“trap” might be used to designate a negligent act which is ealeulated to
mislead a person using ordinary ca

4. Liability of Owner to Tenant,

As between the owner of premises and his tenant apart from some
special agreement, an owner who lets premises in a dangerous condition
and who is under no obligation to repair is not liable for injuries sustained
either by the tenant, his family, his servants, guests or customers which
are due to the defective condition of the premises,

In Cavalier v. Pope, [1906] A.C. 428, approving Robbins v. Jones
(1863), 15 C.BN.S, 221, where a landlord contracted with his tenant to
repair a defective house, but failed to do so, and the wife of the tenant
was injured by reason of the defective state of the house, it was held that
she had no cause of action, as she was a stranger to the contract.

See also Norris v. Catmur, Cob, & EL 576; Hart v. Windsor, 12 M. &
W. 68; Keates v. Earl of Cadogan, 10 C.B, 591; see Malone v. Laskey,
[1907] 2 K.B. 141; compare Kennedy v. Bruce, [1907] S.C. 8435, where
Cavalier v. Pope, [1906] A.C. 428, was distinguished apparently beciuse
of the difference between English and Seottish law.

In Cameron v. Young, [1908] A.C. 176, the plaintiff was held not to be
entitled to recover on the ground that he was a stranger to the contract
following Cavalier v, Pope, [1906] A.C. 428,

Huggett v. Miers, [1908] 2 K.B, 278; and compare Ivay v. Hedges,
9 Q.B.D. 80, It is diienlt to reconcile Hargroves, Aronson and Co, v
Hartopp, [1905] 1 K.B, 472, with these cases; where an owner of a build
ing let out in flats or separate tenements keeps possession of the com
mon staircase, he owes no duty to his tenants (apart from contract) with
regard to lighting and repairing the staircase, and the guests of his ten
ants or persons coming on business with them have not better rights than
the tenants themselves,  Accordingly, if such a person is injured in con
sequence of the dangerous condition of the staircase he has no canse of
action against the landlord.

In Malone v. Laskey, [1907] 2 K.B. 141, there was a decision similar
to Cavalier v. Pope, [1906] A.C. 428, and Cameron v. Young, [1908] A.C
176, where a licensee of the tenant, the landlord not being under any
covenant to repair, voluntarily made repairs, the execution of which was
negligent.

Where the owner of the premises has retained control over that part
of the premises where the aceident oceurred it would seem that he is
liable for injuries sustained through the defect: Miller v, Hancock, [1893]
2 Q.B. 177, It is difienlt to distinguish this case from Cavalier v, Pope,
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[1906] A.C. 428, and to see why if the wife in Cavalier v. Pope could

not take the benefit of her husband's contract, the guest of the tenant in

this case could take advantage of the tenant’s contract with his landlord.
In Cavalier v. Pope, the landlord must have contemplated that the house
would be used by the wife. Underhill, on Torts, 9th ed.,
that perhaps Miller v. Hancock is bad law (see Huggett v. Miers, [1908)
2 K.B. 278).

In Miller v, Hancoek, it was decided that unless the landlord has taken
upon himself, by contraet with the tenant, the oblig
he must contemplate that the staircase will be used by

persons having business with the tenants, he owes them a duty to Keep it

1730, suggests

ion of repairing, in
which event, as

in a reasonably safe eondition

Where there is a contract to repair and the tenant is injured because
of the landlord’s neglect to perform it the tenant’s remedy is upon the
contract; per rle, C.)., in Robbins v, Jones, 15 C.BN.S. 221: Hart v
Windsor, 12 M. & W, 68

I'he owner of premises is not liable even though he has covenanted to
make repairs and fails to do so by rveason of which the tenant is in

jured where wis

rant of the defect complained of or where the

tenant knew of the danger and elected to vun the rvisk: Tredway v, Machin
1904), 20 Times L.} 6. Compare Broggi v. Robing (1899), 15 Times
L.R. 2445 Mathieson’s Tutor v. Aikman's Trustees, 47 Se. L.R.
lier v. Pope, [1906] A.C, 428

36; Cava

In support of the same principle as laid down in Miller v. Hancock,
1803] 2 Q.B. 177, see MeManus v. Avmour (1901), 38 Se, L.R. 701; com
pare it with Mills v, Temple West (1885), 1 Times L.R. 5( Powell v
Thorndyke (1910), 102 LTINS, 600; Grant v. McClafferty (1906), 44 S
LR, 1795 MeMartin v. Hannay, 10 MacPh, 411

It may be noted that the eontrol of premises is primd facie in the
tenant or oceupier: Russell v, Shenton, 3 Q.B, 449; Hadley v. Taylor, L.R.
ol

stranger

and see 18 Halsbury's Laws of England, 505; and where a

is injured by reason of defective premises le

sed 1o a tenant,
the tenant and not the owner is primad facie liable;

Cheetham v. Hamp

n, 4 Times Rep. 318, followed in Russell v. Shenton, supra; R. v
Watts, 1 Salk. : Payne v, Rogers, 2 Hy. Black, 349; compare Sly v
Edgley, 6 Esp. 6; Coupland v, Hardingham, 3 Camp, 398; De Boos v.
Collard, 8 Times LR, 338,

It is sometimes a question of considerable doubt as to whether the
indlord has reserved possession of the premises or not: Jarvis v. Dean,
Bing. 447; Page v. Hatchett, 8§ Q.B, 187, 503

In Bishop v. Bedford Charity Trustees, 1 E, & E,
jured by falling through a

, & child was in

\ting over an area building had been
cased by the defendants and the lessee had sub-let the premises in sep
rate holdings but had retained possession of the area. The lessees became
wnkrupt and the defendants ealled upon the sub-tenant to pag rent dir
et to them, it was held, that the defendants had not by so doing exer
sed their power of reentry, and until they did so they were not in

cupation of the area and consequently were not liable
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ONT. Annotation (continued)—Negligence (§ 1 C2—50)—Defective premises—Li- Ann

S ability of owner or pant—Invitee, 1 or tresp
Annotation

In Bowen v. Anderson, [1894] 1 Q.B. 164, the question of the lia on

Negligence y
bility of a tenancy from week to week is considered. See 18 Halsbury's juri

T
and Tuvitees. Laws of England, 439, 505, il
Where a landlord is guilty of a misfeasance in consequence of which the

injury is caused to some one to whom a duty to take ¢ is owed by the the

such a duty is owed to a neighbour and also to a person lice

owner, he is liable
on the abutting highway. See Todd v, Flight, 9 C.BN.S,
Jubber, 5 B, & 8, 78 (reversed on another point in 9 B, & 8. 15) ; Bowen dan
v. Anderson, [1894] 1 Q.B. 164; Mills v. Temple West, 1 Times LR, 503; gom
see 16 Halsbury's Laws of England, p. 153, 18 ibid. 504, 505, |

As to the implied warranty in the case of a letting of a furnished pen
house, see Smith v. Marrable, 11 M. & W. 5; and Wilson v. Finch Hatton, ailis
2 Ex.D. 336,

As between landlord and tenant the duty to repair the demised pre owr

Gandy v. 1ot

mises depends entirely on the contract between the parties, and apart juri
from contract the landlord owes the tenant no duty to repair or not to let at 1
the premises in a dangerous condition. Hence, if a landlord lets a house
in a dangerous condition, he is not liable to the tenant or to a person
using the premises by invitation of the tenant for any injuries happening dro!
during the term due owing to the defective state of the house: Lane v, el
Cow, [1897] 1 Q.B. 415, per Lord Esher, MR, at 417, "

In Nelson v, Liverpool Brewery Co. (1877), 2 C..D. 311, it was stated
that liability can be ereated “in the case of misfeasance by the landlord,

dee)

A 2 t . et " T 0,
as, for instance, where he lets premises in a ruinous condition. T'his ¢

dictum was unnecessary for the decision of the case and is not in accord
ance with earlier decisions such as Pretty v. Bickmore, LR, 8 C.P, 401,
approved of in Gwinnell v. Eamer, LR, 10 C.P. 658; Copp v. Aldridge and
Co., 11 T.LR. 411, and Lane v. Cox, [1897] 1 Q.B. 415.

ot
and
in a
5. Canadian Cases. i
into
For a consideration of the decisions in Canada see annotation to Gunn eng
v. C.PR, 1 DLR. 232, In addi
cases may be referred to: Deyo v. Kingston and Pembroke R. (o., 8 O.L.R oper

1 to the cases there noted the following the

588, which ease was distinguished in Muma v. C.P.R, 14 OLR. 147; cons
Grand Trunk R. Co., v. Birkett, 35 Can. SC.R. 206; Markle v. Simpson Con
Brick Co., 10 O.W.R. 9; D'Aoust v. Bissett, 13 OW.R. 11155 Bondy v Tas
Sandwich, Windsor and A. R. Co., 24 O.L.R. 409; Breen v. City of Toronto defe
2 O.W.N, 87, 690, was

Perdue v. Canadian Pacific Ry. Co., 1 OW.N. 665, referred to by mig
Garrow, J.A., in his judgment in King v. Northern Navigation Co., supra, nons

is summarized as follows:— |
The plaintilf was a labourer in the employment of contractors for the men

grading of a portion of a railway being constructed by the defendants, Bat

and was in charge of & machine which was being earried by the defendants

on a flat car forming part of a train used in grading operations. At a

station the.plaintiff got down from the ear and stood upon the platforn

1, he attempted to jump o

the train standing still, When it started a
itact with a baggage truck on

the train being in motion, but came in e
the platform, and was injured. He was not invited to alight, nor to jump



R. 6 DLR.| King v. Norruery Naviearion Co.

Annotation (continued ) —Negligence (§ 1 C2—50)—Defective premises—Li-
ability of owner or occupant—Invitee, licensee or trespasser.

in on again: Held, in an action to recover damages for the plaintifl's in
V'8 juries, that the rule of evidence res ipsa loquitur did not apply; the plain

tiff was bound to give reasonable evidence of the nature and extent of
ch the duty owed to him by the defendants and the facts which constituted
he the breach of such duty; the position of the plaintill was that of a mere
on licensee; the duty of the owner of the premises toward him was confined
v to two things, that he should not be exposed to a trap or other concealed
won danger, and that the owner should not be guilty of acts of active negli
133 mee; in other respeets the licensee must at his own risk use the premises

as he finds them; and in this case there was no trap—the accident hap
ed pening in broad daylight—and no active negligence; and a nonsuit was
0y aflirmed

Nehmidt v, Berling 26 O.R. 54, holds that a municipal corporation
re owners of a publie park, are not liable to a mere licensee for personal in
art juries sustained owing to the want of repair building erected therein
let at all events where knowledge of the want repair is not shewn
se Moore v. Toronto, 26 O.R. 50n, is a case where a park lake having been
on deepened, into which a child fell, the mother went to its reseue and was
ing drowned, the Chancery Divisional Court aflirmed the judgment of the trial
A Judge allowing a nonsuit.
I'he cases of Headford v. MeClary, 24 Can, S.C.R. 200, the case of fall

fad ing into the well of an elevator; and of Hawley v, Wright, 32 Can. S.C.R
Y 10, where the plaintiff was entirely at fault in trying to get out of an
his clevator, are also of interest in this connection
s In the Headford case, 24 Can, S.C.R. 201, a workman in a factory, to
1, gt to the room where he worked, had to pass through a narrow passag
il ‘ ind at a certain point to turn to the left while the passage was continued

n a straight line to an elevator In going to his work at an early hour

one morning he inadvertently walked straight along the passage and 1

into the well of the elevator which was undergoing repairs,  Workmen
mn . engaged in making such repairs were present at the time with one of whom
ing the workman collided at the opening but a bar usually placed across the
|| opening was down at the time In an action against his employers in
17 consequence of such accident, it was held, aflirming the decision of

Conrt of Appeal, 21 AR, (Ont.) 164 (Strong, C., hasitante, and
Tascherean, J., dissenting), that there was no evidence of negligence of the
lefendants to which the accident could be attributed and that t plaintifl

vas properly nonsuited at the trial.  Strong, CJ0, that though the case

might properly have been left to the jury, and that as the judgment of
nsuit was aflivmed by two Courts it should not be interfered with
In Nightingale v. Union Colliery, 35 Can. SCR. 65, aflirming judg
ment in Nightingale v. Union Collicry, 9 B.CR

following Woffat v
Bateman, LR, 3 P.C. 115, it was decided that in the absence of evidence

gross negligence a carrier is not liable for injuries sustained by a
ituitons passenger.  In this case Harvis v, Perry and Co,, [1903] 2 K.B
19, was distinguished,

Referring to the judgment of the Divisional Court in King v. Northern
\avigation Co., 24 O.L.R, 643, the result of which is affirmed in the case
now reported above without any express aflirmance of the opinions below
t recent article in the Canada Law Journal, vol. 48, p. 41, says
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ONT. Annotation (continued ) —Negligence (i l C HO)—Defectlve premises—Li-

Ainstatisn ability of owner or P y or tresp

Negligence— “The decision does not seem to be quite satisfactory for two rea-
Trespassers sons; first, the Divisional Court assumed the functions of the jury
and Invitees, in finding the deceased to have been a trespasser, and it is open to
question whether it drew the proper inference from the facts proved.
The deceased’s recent employment on the ‘lonic’ raised a not unrea-
sonable presumption that he was visiting that vessel on business, or
in circumstances that would make it perfeetly lawful for him to be on
the ‘Huronie,” and that fact not having been submitted to the jury,
we are inclined to think the case ought to have been sent back for a
new trial.”
The article referred to is concluded with the following statement:—
“It seems to us that such a question is eminently one on which the
opinion of a jury might be asked under proper directions and having
due regard to the character of the deceased and the surrounding eir-
cumstances; and that when a case has been tried by a jury who have
not passed on the question, an appellate Court should not usurp the
functions of the jury, unless, upon the evidence adduced, it is reason-
ably clear that no other conclusion can possibly be drawn than that
which the appellate Court adopts.”

LA COMPAGNIE ELECTRIQUE DE GRAND'MERE v. PUBLIC
UTILITIES COMMISSION.

Quebee Court of King's Bench (appeal side), Trenholme, Lavergne, Cross,
Carroll, and Gervais, JJ.  June 17, 1912,

1. PusLic IMPROVEMENTS (§ 11—11)—CONDITIONS PRECEDENT TO PAY
MENT—PERFORMANCE OF WORK FoR PunLic UTILITIES COMMISSION,

A person ordered by the Public Utilities Commission to exccute
certain work is entitled to be paid therefor only if he has compli
with the terms of the order ordering such work done after his account,
properly proved, has been approved by the Lieutenant-Governor in
council on the recommendation of the commission; and there is no
right to payment for work done under orders of the commission (a)
if such work has exceeded the scope of the order given, (b) if the
value thereof has not been established by legal proof, (e) if the
account has not been submitted to the Lieutenant-Governor in council.

2, EvipExcE (§11C—119)—PAYMENT FOR WORK ORDERED DONE BY THE
Pustic Uriniries  CoMMISSI0N, QUEBEC—DENIAL OF RIGHT TO
CONTRADICT VALUE OF WORK DONE.

The party called upon to pay an account for work ordered done
by the Public Utilities Commission has the right to have the value
thereof established upon a hearing of the evidence pro and con, and
if such right is denied him the order to pay is illegal.

3. DESTRUCTION OF PROPERTY (§ I—3)—VALIDITY OF ORDER UNDER QUEBEC
Puprie Uriniries ACT—ABSENCE OF NOTICE.

No order for destruction of property under the Public Utilities Act
is valid unless the interested party has been notified of the application
and has been afforded an opportunity of making a defence,

Statement Tuis was an appeal from an order of the Quebee Public
Utilities Commission rendered at Quebee, on November 28th,




LR. 6 D.LR.] Graxp-Mire Enec. Co, v. Pusric UTiLiTies.,

i 1911, ordering the appellant to pay to one Ricard $508.75 cost
of demolition of appellants’ property by Ricard.
The appeal was allowed and the provinee recommended to

e pay the costs,
jury i
a to J. A, Gagné, for appellant,

The respondent did not appear before the Court of King's
Beneh,

The unanimous judgment of the Court was delivered by

LaveraNg, J. (teanslated) :—This is an appeal from a judg-
ment rendered by the respondent on November 28th, 1911,
condemning the appellant to pay the sum of $308.

The facts may be summarized as follows:

the n = 3 s
\‘i"';: The appellant was the proprietor of an eleetrie light system
‘l'ir~ at Grand’Mére.  One Dr. Ricard had also established some time

Kave previously an electrie light system which he operated by virtue
the of an alleged privilege granted him by the town of Grand’-
wson Mére for a period of 10 years with preferential right of re-
that newal at the expiry of this period.

In 1906, Ricard petitioned the Superior Court for an in
junetion to restrain the appellant from operating its system
and earrying on any works.

An interlocutory injunction was issued ordering the appel-
lant to cease using its eleetrie wires and poles for purposes of
lighting, heating and otherwise.

The appellant pleaded to the merits alleging that Ricard’s
privilege is null and void.

Final judgment has not been rendered yet and the interloeu-
tory injunction is still in force. Consequently the entire s
tem and plant of the appellant has remained in statu quo owing
to this injunection.

In February, 1911, a complaint was lodged against the
Ricard system before the commission respondent by Mr. Naud,
member for Champlain,

ross,

An enquiry was held at Grand’Mére and the respondent
ordered different companies operating eleetric systems in that
town to do certain work on their properties.

The portion of the order, dated Mareh 10th, 1911, relating
to the appellant reads as follows:—

Quant A la Compagnie Rlectrique de Grand’Mare, il appert que
o cette compagnie a commened i pose de ses poteaux et fils en décembre

1906, on en janvier 1907, mais que eet ouvrage fot arrété par une
injonetion de la Cour Supérieurc. Sans porter atteinte en auncune
tion facon & 'autorité de la Cour Supérieure, jo suis d'opinion, sur I'avis
du docteur Herdt, que les améliorations suivantes devraient étre
blie urnlonm"m-« ot mises A 1-![--"<!|n< le seul but xl'u«ur.n-r la soreté publique,
8th, A savoir: les fils non utilisés de cette compagnie, partout ot il y a
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possibilité de eontact avee les fils du doetenr Ricard devraient étre
détachés of enlevés.  La ol cette compagnie n'a pas de fils mais
ent entre les fils du systome Ricard, elle devrait

o ses poteaux s’
les munir de traverses (cross arms) o ses propres frais afin que le
docteur Ricard puisse y poser ses fils, 11 est anssi d noter que la ligne

pique de Grand’Mére eroise

de transmission de
celle du doeteur Rie
d'on ils obtienment tous deux leur pouveir.  Ces eroisements ne

v Compagnie K
ard A deux endroits pros de Shawinigan Falls,

devraient dtre faits que 1a o il se trouve un ou des poteanx pour
supporter les deux lignes ou pris de ees poteauy, et jamais dans la
w des fils, comme c'est le cas dans Uinstalla

partie libre de la tr

tion qui nous occupe actuellement.

The appellant did not believe it eould undertake such works
without disobeying the injunetion order. So the respondent
then authorized Ricard, the proprictor of the rival concern, to
have these works carried out. This was by an orvder of Sep
tember 20th, 1911,

This order repeats the portion of the report above cited,
takes notice of the appellants’ default to comply therewith,
and concludes as follows:

Wherefore, Doctor J. O, H. Ricard is hereby anthorized and directed

to take down, remove and store such poles, wires and other apparatus
roved by the

belonging to the said company as are required to be re

orders above cited, and generally to do all things necessary for the
proper compliance with the orders; and shall take such possession of

ary there

the company’s works, property and undertaking as is nec
for. The said Doctor Ricard shall be responsible for a

to person or property caused in the carrying out of sueh work, and

damage

wding to the provisions of art. 738 RSO

shall be remunerated

Art, 738 R.S.Q. 1909 deelares that persons entrusted with
works or operations by the commission are to be paid by th
Lieutenant-Governor in couneil sueh sums as he may deem ad
visable on the recommendation of the commission.

Instead of doing the work ordered by the commission Ricard
removed all the wires and poles belonging to the appellant and
stored them in his place, entirely destroying at one stroke the
appellants’ property.

Ricard then sent his account of $508.75 for work done to
the commission which ealled on the appellant to shew cause
why it should not be condemned to pay this amount.

The appellant appeared before the commission and gave its
reasons. Nevertheless, judgment was rendered against it on
November 28th, 1911, for the said sum of $508.75. It is from
this judgment that appeal is entered.

What strikes one immediately as being strange is the fact
that the execution of such a work was entrusted to Ricard who
had every interest to cause the disappearance of a rival com
pany.
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6 D.LR.] Graxp-Mige Evee, Co, v, Pesae Uriniries,

Rieard did not content himself with removing the poles and
wires which were in contact with his system, but he removed as
well all those situated on streets free from any other eleetrie
installation and even on private property,

From the orders hercinbefore cited it appears, ind the
Judgment itself admits this, that Rieard did not follow the
orders of the commission.

These orders specified in the elearest manner what work
was to be done, and this work was not considerable, and would
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evidently have cost but a trifling amount ; hut Rieard instead of cComaissioy

simply doing this destroyed the entire system of the appellant
by removing all of its poles and wires. No order to this effect
was ever served on the company, appellant, and it could not
have been served without the giving of a prior notice in ae
cordance with the terms of article 761 (a).

The judgment of the commission communieated to the ap
pellant seems to be based on a report of Dr. Herdt, the expert
in the ease, suggesiing that everything be removed, but the
commission pever served this report on the appellant, and
never issued any order to this effeet,  Ricard was never ordered
to follow De, Herdt's suggestions but simply to earry out the
wders above-mentioned.

The respondent elaims that if Rieard exeeeded his powers
that is a matter to be diseussed between Ricard and itself as
Ricard was only its agent.

It seems very strange that the appellant could thus be left
out of the discussion and that its property could be destroyed
without notiee and that it should then he compelled to pay the
cost of such demolition!

Surely the appellant could not be condemned to pay for
work other than that specified in the orders scrved upon it

Morecover, Ricard’s claim has not even been sworn to nor
proven in any manner whatsoever. The appellant offered to
prove that the account was exorbitant, but again he was told:
that is a question to be discussed between the commission and
its agent,

This might be all right if the commission were paying but
when it seeks reimbursement from the appellant the latter has
the right of demanding that the value of the work be proven
and the right of contradicting such proof. Such a principle
appears to me indisputable,

To compel parties to pay for work done by the commission’s
agents without any right of checking the amounts claimed would
be arbitrary in the extreme,

Article 738 R.S.Q. 1909, enacts that these works are to be
paid for by the government of the Provinee of Quebee after the

Lavergne, J,
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amount shall have been determined by the Lieutenant-Governor
in couneil on the recommendation of the commission.

Yet it is in virtue of art, 759 that the appellant was ordered
to pay this sum of $508.75. This art. 759 has no bearing at all
on the works, the cost of which the appellant is ealled upon
to pay.

In any event art. 738 required that Ricard’s account he ap-
proved by the Lieutenant-Governor in council, and this was
not done.

This seems sufficient justifieation to quash the order com-
plained of.

Article 761 (a) declares as follows:

No order involving any outlay, loss or deprivation to any public
utility, municipality or person, shall be made without due notice and
full opportunity to all parties concerned to make proof and be heard
at a publie sitting of the commission, except in case of urgeney, and in
such case as soon as practicable thereafter,

An order to destroy the appellant’s property without pre-
vious notice is therefore null and the appellant’s property has
therefore been destroyed without notice and without even an
order sanctioning such destruetion.

This case appears so elear to me that I deem it unnecessary
to enter into fuller discussion. The commission exceeded its
powers and has erred in law,

The commission has not appeared on this appeal and no one
has intervened to defend its judgment. The facts alleged by
the appellant appear to be admitted in the judgment appealed
from.

For these reasons I conclude that the appeal should be
maintained and the judgment rendered by the respondent on
November 28th, 1911, quashed.

I further recommend that the appellant’s costs be paid by
the Provinee of Quebee, and that the respondent recommend
such payment,

Appeal allowed and the provinee
recommended to pay cosls.
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STAPLEY v. CANADIAN PACIFIC R. CO

Liberta Supreme Court, Beck, J September 10, 1912
1. DISCOVERY AND INSPECTIO A ] PRODUCTION OF DOCUMENTS ON
EXAMINATION - RATLWAY ACCIDENT REPORTS—PRIVILEGH
In an action for damages in a railway accident, reports made by

oflicials of defendant railway company relative to the

ccident admitted

by a district superintendent his examination for

P

! ery to be its euste such being made in

T Ar routine n all su lents and not the purpose of the
de ¢ of the action at har nor with reference to any particular action,
th h perha in anticipation of possible future action must be

produced for inspection upon an examination for discovery, und
Alberta rules 207, 212 and 215, and Eng, O, 31, rule 1% f
in force in Alberta
| Cook v. North Metropolitan Tranacay Co., 6 Times L%, 22, foll |
R. v. Greenaway, T Q.B. 126; Phipson on Eviden | el po 413
referred to.)
2, DISCOVERY AND INSPECTION (§ IV—20) EXAMINATION FOR DISCOVERY AS
10 DOCUMENTS NOT PRODUCED,
The opposite party may examination for ery
asked as to what relevant 1 | on
notwithstanding that his aff uments alread led ntai

no re the documents g the object of the
[ MacMahon v, R 1y Passenger Tns. € No. 3
approved. ]
ArrLicarion by plaintifi's for a further and better aflidavit

on produetion

The application was granted

. 1. I
H. 1. Hiy

for plaintiff

Iman, for defendant

Beck, J This is an application on behalf of the plaintiffs
for a better affidavit on production. I allow the summons to he
imended so that the deposition of (', 8. Maharg, a superintendent
of the defendant company, as well as the aflidavit on produetion
made by the chief elerk of the general superintendent, together
with the pleadings, may be read, and also to be amended so as
to ask for an order that the documents in question should be
produced upon the continnance of the examination for discovery
of the chief elerk or upon his further examination to he ordered
or for mspection Our rules relating to examinations for dis
covery make considerable difference between the English prae
tice and ours in such applications as the present. In England
examination for discovery is by interrogatories which ean he
delivered only by leave after the proposed interrogatories are
ubmitted to the Court or Judge, and the answers are hy way of
lidavit (English O. 31, Rules 2.8 With regard to documents
the affidavit answering interrogatories is, it appears, in the same

position as an affidavit of documents made pursuant to an order
for discovery of documents

7—6 pLg
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Under our Rule 207 a party or person to be examined may be
notified to produce documents which he would be ordered to
produce at the trial under a subpana duces tecum.

““Under subpena or order a witness must, whether possession
be held for himself or another (e.g., solicitor for elient) attend
with the document and submit the question of production (hy
which T think is meant inspeetion) to the Judge:" R. v. Greena-
way, 7 Q.B. 126; Phipson on Evidence, 4th ed., p. 413.

Rule 212 provides that a party who admits possession of a
relevant doeument shall, if required, produce it unless it is
privileged or protected from production.

Rule 215 provides for the decision of a Judge being had
upon any demurrer or objeetion to a question, which inelndes
in my opinion a question asking for the produection and inspee-
tion of a doecument. Probably upon an application to compel an
answer respecting the inspection of a document the rule applic-
able to affidavits of doecuments would be applied to the answers
made by a party or person upon his examination for discovery,
but it seems to me that our practice is more favourable than the
English practice to the party seeking discovery because as, |
think, the opposite party may upon an examination for discovery
be asked as to what relevant documents are in his custody or
power (leaving, if necessary, the question of their produetion
and inspection to the determination of a Judge) notwithstand
ing he may previously have made an affidavit of documents in
which no reference is made to the document forming the object
of the examination. This has long been my view, and I find that
its correctness is shewn and a very great amount of light is
thrown upon the whole question by Riddell, J., in MacMahon v
Railway Passengers Ins. Co. (No. 3), 5 D.L.R. 423, 22 O.W.R
196.

Furthermore, the earlier English practice which so strietly
maintained the conclusiveness of a party’s claim to privileg
against production has been considerably broken in upon by
English 0. 31, Rule 19 A. (2), which having been passed in
1893 is in force in this jurisdiction. That provides that wher
on an application for an order for inspection privilege is elaimed
for any document it shall be lawful for the Court or Judge to
inspect the document for the purpose of deciding as to the
validity of the claim of privilege.

In the result I am of opinion that although the affidavit of
doeuments setting up a claim of privilege may be conclusive
generally speaking as against an application for a further or
better affidavit of documents, that question does not arise here
I am entitled and bound to look at the case as it stands upon the
deposition taken upon the examination for discovery.

The action is for damages sustained in a railway ‘‘acecident.”
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The documents in question are certain reports made by offieials

of the defendant company regarding the ocenrrence

Turning to the deposition of Maharg, who deseribes himself
as “‘superintendent of the second district of the Alberta division
of the Canadian Pacifie Railway,”" T find that he admits on his
examination that the defendant company has in its enstody or
power a number of documents relating to the matters in question
(see our Rule 212),

hey consist of reports relating to the
occurrence in question in the action made by some officials of the
defendant company to other officials of the company.  They
were made as a matter of regular ecustom o routine,
as in the ecase of all similar occeurrences Following the
case of Cook v. North Mctropolitan Tramway Co., 6 Times LR
I hold that these reports not having been made for the pur-
pose of the defence of this action nor with reference to any par
tienlar action, thongh perhaps in anticipation of possible future
wtions, are not privileged from production or inspection
I, therefore, order that by the 27th instant the defendant
mupany do produce for inspection the several documents
ferred to in My, Mahare's di position taken on his examination
i discovery.
\s I antieipate an appeal from my order, T extend the time

for the filing of the appeal hooks and factums to the 17th instant

Application granted

THE KING v. COULOMBE

Court of Sessions of the Peace f Ouebee N1 the Honourable
Langelier, J.8.P, September 14, 1012

IrapEMARK  (§ IV—20) —DevERaGe TRADE-MARK—RE-LABELLING O
porTLES—CRrIM, Copr 1906, sve, 655

Section 655 of the Crim. Code, 1906, does not make it obligatory

upon the magistrate to hear witnesses bhefore issuir « warrant or

. &0e. 490, as to the unlawful
nse of beverage trademarks and trade-names, if, after having issued a

summons for an infraction of Crim, Co

search warrant, the return of
tity of bottles, bearing th
been seized in defendant’s possession with his own label added

onstable shews that a large quan
trademark of an opposition impany, had

RIMINAL LAW (§ TTC—52)—MAGISTRATE MEARING WITNESSES PRIOR
TO ISSUING A WARBANT—CURIM, Cope 1906, sk

The magistrate may, under Crim. Code, see. 655, hear witnesses for
his own information upon the application for a warrant
[Ex parte Coffon, 11 Can. Cr. Cas, 48, specially referred to.]

NDICTMENT, INFORMATION AND COMPLAINT (§ 11T D—22)—More THAN
ONE PARTICULAR ACT INCLUDED IN STATEMENT OF THE OFFENCE—
Varirry oF suMMons—CriM, Cobe 1906, sec, 490

The particular acts referred to in the sub-secs of see. 490 of the

Crim. Code 1906, are the ingredients of the single offence of the un

lawful use of a beverage trade-mark and the fact that more than

one of such particular acts is included in the statement of the offence
as contained in an information or summons, does not invalidate such
information or summons,
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I'eapemang (§1V-—20 UNLAWFUL USE OF A BEVERAGE TRADE-MARK
ON BOTTLES—MENS REA
Some offences vequire a eviminal intent, mens vea. but that rule
does not apply to all eriminal offences and in particutar does not ap
ply to the offence under sec. 490 of the Crim. Code, of unlawfully
nsing a beverage trade-mark on bottles

[R. v, Beelwith, T Can. Cr. Cas, 450, specially referred to.]

Trian of a charge of using the trade-mark of another upon
bottles contrary to see. 490 of the Crim. Code 1906,

The faets of the ease were as follows: Conlombe is a ginger

ale manufacturer: he used in his trade, bottles upon which the

names of other firms were blown and permanently aflixed, filled
the said bottles with his own ginger ale, labelled the same with
his label and placed them upon the market for the purpose
of sale.

It was admitted by the defence that the trade-mark upon
the bottles was duly registered. The defendant admitted having
used those bottles, but he had received them through his driver
in exchange for his own bottles in the course of his trade.

A, Galipeault, K.C'., for complainant

A. Corrivean, K.C., for defendant,

LANGELIER, o The defendant is sued in virtue of see
190 of the Crim. Code, sub-sees. (a) and (b). Before pleading
to the merits, his attorney made two motions to have the sum
mons dismissed, in which it was alleged :

Firstly, that before issuing the summons the magistrat
should have heard witnesses to ascertain the truth of the com
plaint;

Secondly, that the summons contained several different
offences

As to the first objection, before issuing the summons, th
magistrate had issued a search warrant and the return of the
constable shewed that one hundred dozen bottles, with th
label of other manufacturers, were found in the possession
of the defendant, which was a sufficient justifieation to issu
even a warrant,

In the case of a summons, the magistrate is not obliged to
hear witnesses before issuing it.  The doetrine on this point i
elearly laid down in Daly’s Criminal Procedure, p. 114

It is the duty of a justice before issuing a warrant to examine up
oath the complainant or his witnesses as to the facts upon wl
suspicion and belief are founded ar exercise his own judgme
thereon

An information stating in general terms that the informant has
reason to believe and did suspect and believe that the party charged

had committed an offence withont stating the grounds of his informa
tion, and apparently without making them known to the magistrate
will not authorize a justice to issue a warrant in the first instanc




LR 6 DLR Tue Kixa v. Covrosp
TARE That question of the distinetion between a summons and
) a warrant has been dealt with by the Supreme Court of New
. Brunswick in the ease of Er parte Coffon, 11 Can. Cr, Cas. 48
e (Chief Justi in delivering the decision of the Court,
expressed as their opinion, what had been deeided in Ex parte
Boyee, 24 N.B.R. 347, namely
pon A\ vorn informat t ‘ plainant { n
pect and ve that t iy h ed . v
e not authorize a just to i wrran Y
tl stance It is the du f the jn efor \ rran
Ned examine on oath e mplaina rl t et
with upon which suspicion an 1 \ v
judgment thereon
pose
e distinetion is easy to understand: the sty nust
por take his precautions hefore ordering to ary I person
vin English law proteets the liberty of the subje and he
v be deprived of it except upon serious grounds
I'he second objeetion complained that IRMEEE o0n
tained several different off'ence
In eriminal procedure the summon ndietment is equ
lent to the action in civil law 1 il
n such a manner as to shew to the defendant « rly the offen
lin .
is accused of having commit l, and N
y answer,  Upon that point 1 will quote Da C'rim
lure, p. 130
‘ (] An indietme n | th
! ari \ n
| tled upon ' Y \
rticular facts con \ ;R B
| Can, Cr. ( 150
See also the same author, at p. 128 ywout information
In t f
- tern nt ‘« M ! n \
- R.v. Bex / ( ( )
Finally, our own Court of Qu ¢« Benel n Reaina
d Fra 1 Can. Cr. Cas. 321, has affirmed sl prin
" An information ul \
\ 0 \r | an 1
ment, and the ription of ‘ 1
1 by t e i
I will also refer to see. 723, subsee, 3, of our Crim. Co
\“l SAVs
1 I'he ption of a W \ r
ler, by-law, T itio locu 1 |
; wy similar words, shall be sufficient in law
- See also see. 854 of the Crim. Cod
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QUE. What was the offence in the present case? It was the use
C.S.P of the trade-mark of another firm to sell his own produets. The

1912 information discloses only one offence with the ingredients

—— which constitute it in law, and the summons concludes to one
'ly""'.l"'\" offence and one penalty. The two motions are dismissed.
COULOMBE. Now let us come to the merits of the case. The offence
has been clearly proved; but the learned counsel for the de
fence invoked the good faith of his client; he says that he had
no guilty mind, mens rea.

In general, to constitute a erime, the eriminal intent must
exist; however, the rale is not inflexible. In many cases the
law makes eriminal the commission of acts although the ac-
cused had no intention to violate the law, so if one breaks a
law or a by-law concerning publie health or the protection of
the trade, the infraction constitutes a eriminal offence, what
ever might have been the intent of the offender.

The doetrine is well explained in Hardeastle on the Con
struction and Effect of Statute Law, 3rd ed., p. 459,

In certain offences the Code says “‘voluntarily and malici
ously,”” while in some others it does not. In the former the

Langelier, J,

eriminal intent, mens rea, is needed, not in the other,
There are enactments, said Brett, J,, in R. v, Prince (1875), L.R. 2 (

C.R. 154, which by their form seem to constitute the prohibited act

into crimes, and by virtue of these enactments persons charged wit

the committal of the prohibited acts may be convicted in the absen
of the knowledge or intention supposed ne¢ ry to constitute a mq
rea. Such are enactments relating to the sale of intoxieating liquor

f drugs, weights and measures, ete. And the reason why it is ne

it ary to prove the existence of a mens rea in persons charge

with ecommitting offences against these enactments is because the
do not really constitute the prohibited acts into erimes, but onl
prohibit them for the purpose of protecting individual interests

individual persons,

That is exaetly the case here. In faet, see. 490 of ou
Crim. Code reads: *‘Everyone is guilty of an indictable offenc
who, ete.”

In the section, the words, ‘‘voluntarily and maliciousl
ve been omitted, although the offence is indietable; it
complete by the committal of the prohibited art. even without

the guilty mind.

The defendant is fined $15.00 and the costs, and in default

of payment, three months’ imprisonment.

Defendant convicted
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COREY & CARMICHAEL v. AMERICAN-ABELL CO

{lberta Supreme Court. Trial before N ) I. July 17,

1. Damaces (§1HTA4-—76)—Co
MEASURE OF DAMAGE

INAL ALE - RE-TAKING AND RE-SALE

In an action by the

r under a d sale contract, after
and re-sale of the goods, the measure f images for
<I|¥‘1‘n|J purchaser is liable in respe of his breach of

contract where there is an available market for the goods, is primd
facie, the difference between the contract price and the price realized

on the re-sale

[Section 48 of the Sale of Goods Ordinance, NNW.T. Ord. (Alta
Consol, 1911), ch. 39, reforre

DaMaces (§ 11T A 4—76) —CoNDITIONAL SALE—SELLER
RE SELLING MEASURE OF DAMAGKS

RE-TAKING AND

Where the seller under a conditional s
purchase-price of personal |

lien for tl

wrly ret

and on the trial of his action for damage original pur

chaser for negleet and refusal to aceept s, intro
duces no evidence as to the amount of upon th
re-sale, it will be presumed against him th VI
price on resale as at the original sale

Tis is an action by the plaintiffs for the return of a gunar
antee deposit of $500 on the ground that they had performed the
conditions imposed by the agreement referred to in the judg
ment. The defendants counterclaimed for damages

Judgment was given, after allowing defendants t

o amend
their counterelaim, for the plaintiff’ for $265
0. H. Clark, K.C,, for the plaintiffs
H. P. 0. Savary, for the defendants
SimMmons, J The plaintiff's had the Calgar eney for

the sale of the Warren Motor Company’'s automobiles at Cal
ary ; and, pursuant to their ageney contract, the plaintiff's had

leposited with the Warren Motor Company th
subsequently the defendants obtained from the Warren Motor

sum of $o00

ompany a general ageney, and it was mutually agreed between
plaintifi's and defendants that the plaintiff's should sell these
otor ears in Calgary and vieinity under an ageney contract
th the defendants. In pursuanee of this arrangement, the
fendants ordered three cars from the Warren Motor Com-
any. A day or two after these cars were ordered, the plaintiffs
ind defendants incorporated this agreement in writing (ex
bit 1), the material terms of which are
1st. In consideration of an order for motor car
placed by the party hereto of the second part with the party of the
first part, the said party of the first part grants to the party of the
second part the right to sell Warren motor ears in the following

territory, namely, Calgary and vicinity
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2nd. It is agreed that all motor cars shipped by the said party
of the first part as ordered by the said party of the second part, shall
be paid for by the said second party as follows

(a) All automobiles to be sold f.oh. Winnipeg

(h) A deposit of ten per cent, of the purchase-price of each motor
car to be made at the time the order for the same is placed, and a
sight draft for the balance of the purchase-price to be attached to
the bill of lading and paid for by the said party of the second part
upon  presentation

Oth. In consideration of the f

ing agreements, the party of the

party of the second part Warren

first part agrees to sell to )
Detroit ears as ordered during the term of this contract, provided the
said party of the first part has such cars in stock or ean proeure them

from the factory; and the said party of the first part agrees

the said party of the second part discount on ears purchased in
accordance with the following schedule

On 2 cars 157, on 3 to 5 cars 17 on 6 to 9 ears 20

It is understood the above discounts ave to be figured on the Detroit
list prices N

11th It is expressly agreed and understood by and between the
parties hereto that the party hereto of the second part is not in
any way the representative or agent of the party of the first part

and has no right or anthority from the said party of the first part to
wssime any obligations of any Kind, express or implied, on behalf of
the said first party or to bind the said first party thereby.

Lith, It is agreed and understood by and between the parties heret
that this agreement expires on the Ist day of August, 1911, and mn
be terminated by either party for any violation whatsoever of t
agreements above stated, by immediate notice being served from one

to the other

On the left margin of the agreement is the following en

dorsement in writing

I'his contract is for at least 6 cars;” and on the right margin is t
endorsement: “The $300 deposited with us is to be refurned at the

expiration of this contract, if yonr accounts are all paid in full

Contemporaneously with the execention of this agreement

the plaintiffs gave a written order, addressed to the defend
ants at Winnip
the 1st April. This order provided that

for three motor ears to be shipped on or abou

a draft for $500 order on Warren Motor Car Co., which is 10
the purchase-price of the cars ordered above, is attached hereto, m

1 hereby agree to accept the shipment of the above ordered cars, a

to pay freight on same from Winnipeg, and to pay the balanc

the purchase price, amounting to % . on presentation of a i

draft for that amount, with the bill of lading attached to it. Si
draft is to be presented through name of bank at

above cars to be stored by American-Abell Co. at Calgary, and to
paid for at time of delivery. . 1 + that your responsibil
for
deliv

Is ceases when the

the delivery of the above ordered

red to the initial transportation company and receipted

them in good order; and, should any loss or damage oceur in tran
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* Lo make my claim against the transportation company and

not 1o hold you in any way responsible

Pursuant to this order, three motor cars were shipped by the
defendants to Calgary.  The plaintiffs’ husiness was condueted
by Corey, and he says that no dreafts were presented with bills
of lading when the ears arrived, but the defendants agreed to
postpone payment till the plaintiffs could sell the ears. Stin
son, the defendants” manager, corroborates this, with the modi
fieation that the plaintiffs were to pay for one car, and the de
fendants would store the other two ears till the plaintiff's could
sell them,  The defendants” conduet subsequently sirongly cor
roborates the plaintiffs’ statement Soth the plaintiffs and
defendants used the ears for demonstration to prospective pur
, and both the plaintiffs and defendants also admit that
they used the ears in their business other than the business

chaser

relating to the sale of Warren ears.  Corey says he made
complaint to Stinson that the defendants were improperly using
the cars, and Stinson told him that the ears belonged to the de
fendants, and they would do as they pleased with them, | aceept
this as correet, and it is quite borne out by the defendants

subsequent conduet, as they offered them for sale in Calgary
and used them, and finally shipped the cars to Regina without
notice to the plaintifl's

The plaintifi's, subsequent to the 1st Nugust, 1911,
manded the return of the 500, which was refused; and they
brought this action to recover the $500, alleging that they had
performed all the terms of the written contract and paid all
moneys due thereunder, and were entitled to the return of the
$500, pursuant to the said contract. The defendants say that the
$500 was a part payment of the purchase-price, and that the plain
tiffs have negleeted and refused to pay the balance and aceept
the ears, and have committed a breach of the said contract ; and
in the alternative, that the defendants are entitled to a set-ofl
for freight and storage, The defendants also counterclaim for

$4,995, the balance of the purchase-price, and for $500 damayges
for breach by the plaintiff's of their covenant to push sales of the
said ears and advise the defendants of prospective purchasers

The original agreement, as to the deposit of %500 as a
guarantee of the due performance hy the plaintiffs of the con
tract of ageney, was mutually modified by the written order for
cars, which stipulated that the $500 was to he applied on the
three e air that the effeet of the
contract in writing and the order given thereunder was to vest
the property in the cars in the plaintiffs, subject to the defend
ints” lien for the balanee of the purchase-price and their con

s ordered, It seems quite ¢

sequent right of possession, under their lien, till payment,
The conduet of both the plaintiffs and defendants, subse
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quent to the arrival of the ears, is quite inconsistent with any
appreciation of their respective rights and duties under the
written contract. On the pleadings, as the parties went to trial,
I fail to see how the plaintifi's ean suceeed in their elaim, or how
the defendants can succeed on their counterelaim,

The plaintiffs allege that they have performed a certain
agreement in writing, and, in pursuance thereof, are entitled to a
return of a guarantee deposit of $500, whereas they have failed
to perform the principal part of the agreement, namely, to
accept and pay for specific goods ordered by them. The de-
fendants elaim damages for breach of the covenant to push sales,
whereas this is the only part of the agreement which the plain
tiffs did perform. They used their best efforts to sell, but were
unsuceessful ; and T am unable to find any lack of proper effort
on their part in this regard. The defendants also counterclaim
for the balance of the purchase-price, but admit that they re
moved the ears to another province for the purpose of sale,
without any notice to the plaintiffs.

I also find on the evidence that they treated both the pro-
perty and right of possession in the cars as having revested in
them, apparently because neither the plaintifi's nor the defend-
ants could sell the goods in Calgary. They do not say whether

the cars have been subsequently sold or not. I cannot see how
the defendants can maintain an action for the purchase-price
Seetion 27 of the Sales of Goods Ordinance, N.W. Ord
(Alta., consol. 1911), ¢h. 39* gives them this right if the buyer

wrongfully negleets or refuses to pay the purchase-price. The
defendants, in the first instance, waived their right to eash pay-
ment, and agreed to a eonditional eredit.

Then they assumed full control over the property and used
the property in their private and general business, and then
shipped the property to Regina. They had, prior to this, en
tered into an arrangement with the plaintiffs to assist the plain
tiff's in selling the cars and to share commissions for sales

I find, on the faets, that neither the plaintifis nor the de
fendants were able to sell the ears at Calgary; and that the
defendants, on their own initiative and without consulting or
notifying the plaintiffs, decided that there was a better market
for the cars at Regina than at Calgary, and shipped them to
Regina for the purposes of sale.

I am unable to deduce from the evidence the intention of the

*Section 27 of the Sale of Goods Ordinance, being ch. 39 of the N.W.1T
Ordinances (Alta,) 1911, is as follows:

27. Unless otherwise agreed, delivery of the goods and payment of the
price are concurrent conditions; that is to say, the seller must be ready
and willing to give possession of the goods to the buyer in exchange for the
price and the buyer must be ready and willing to pay the price in exchange
for possession of the goods.
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defendants in relation to their 1

s against the plaintiff's for
non-acceptance and non-payment further than ean be inferred
from their aets of waiver of cash payment, of declaring them-
selves the owners of the goods, and re-shipping the goods to
Regina for the purpose of

sale. It seems to me that the legal
right of the defendants under see. 48 of the Sales of Goods
Ordinance, NJW.T. Ord. (Alta. consol. 1911), ch. 39.* was not
waived by them

The defendants, as owners, had a right of resale, with the
right to recover any deficiency in the amount realized from the
sale, after allowing for any sum paid by the purchaser on
account of the purchase-price. See Benjamin on Sales, 5th ed,,
p. 960, T propose, therefore, to allow an amendment to the de
fendants’ counterclaim, allowing them to elaim damages for
the plaintiffs neglecting to accept and pay for the goods, and
an amendment to the plaintiffs’ elaim allowing them to claim
for the sum of $500 paid on account of the purchase-price

There is no evidence as to the amount realized on resale;
and the presumption is, that the goods brought the price for
which they were originally sold. There is then the claim for

freight from Winnipeg to Calgary, $195, and stor

by the defendants, which is the measure of their

plaintiffs are entitled to judg

these and $500, namely $265, and ¢

laim to off-set each other

Judgm for plan
Section 48 of the Sale of Goods Ordina vV.1
Ordinanes Alta.) 1911, is a
18. Where the buyer ngfully neglh or refus
t the seller may mai 0

the ordinary urse of events fror e buye

Where there

easure of dama
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HOUGHTON v. NICOLL.

Wanitoba King's Beneh.  Trial before Mathers, CJ.K.B. October 2, 1912,

Lo VENDOR AND PURCHASER (§1 F—28) —SALE OF LANDS —INSTALMENTS
DEFAULT STIFULATION,

Where, under a written agreement, lands are sold, the purchase
price being payable one-fourth in eash and the balance in three equal
consecutive annual instalments, with a stipulation that upon default
in the payment of principal, interest, taxes, or premiums of insurance
or any part thereof, the whole purchase-money shall become due and
payable; and where the purchaser punctually made the cash payment
upon the exeention of the agreement, but upon the maturity of the
first annual instalment makes defanlt in its payment; and an action
is bro

t by the vendor, under such aceeleration elanse the vendor
is entitled to have a time fixed within which the purchaser must pay
the full amount of the purchase money and interest, and, in defanlt
of payment within the ti limited to g claration that the agree
ment has been forfeited, and is null and void, and at an end, and that
all payments made therennder and the improvements on the land are
the property of the vendor in terms of a forfeiture clanse contain
in the econtract

[Vosper v. Aubert, 18 Man, R. 17; Wallingford v. Mutual, 5 A.C
685, 7055 MeFadden v, Brandon, 8 O.LR. 610, referred to.)

2, VENDOR AND PURCHASER (§ 1 F—28) —SALE OF LANDS —INSTALMENTS-—+
ACCELERATION CLAUSE—RELIEF AGAINST DEFAULT,

Where lands are sold under an & ment for payment by annual

instalments with an aceeleration clause making the ent're purchase
money due and payable upon default in the payment of any of the
instalments, such clanse is to be construed literally and cannot be re
lieved against

[ WeFadden v, Brandon, 8 O.L.R. 610, referred to.)

Twis is an action by the vendor against the purchaser of
land for the purchase money, and in defanlt of payment, can
cellation of the agreement and forfeiture of the moneys already
paid thereunder

Judgment was given for the plaintiff for the amount elaimed
with interest,

A E. Hosking K.C., and P, J. Moatague, for the plaintiff,

A, B, Hudson and E. A, Deacon, for the defendant,

Marners, CLJLK.B. . —The agreement is dated the 12th day
of April, 1911, and the whole consideration is %58 834 or
this sum $16,152.31 was paid in eash, and the balanee was to
fall due as follows: $14.227.31 on the 12th day of April, 1912,
and a like amount on the 12th of April in each of the years
1913 and 1914 The purchaser did not make the payment which
fell due on the 12th day of April, 1912,

The agreement provides that in the event of defanlt heing
made in payment of prineipal, interest, taxes or preminms of

insurance or any part thereof, the whole purchase money shall
become due and payable.  Under that provision the plaintiffs
now sue for the recovery of the whole balance payable under the
aereement, amounting to $45,242.86, together with interest at

ol

pl
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G per eent. from the 12th day of April, 1912, to the date of pay
ment,
Such cases as Vosper v. Aubert, 18 MR, 17: Wallingford v

Viutual, 5 A, 68D, and MeFadden v. Brandon, 8 O.1.R, 610
make it ¢

relieved against

The plaintiffs are therefore entitled to judgment for th
amount elaimed and interest thereon from the 12th April, 1912
to judgment at 6 per cent

They are also entitled to have a time fixed within which the

defendant must pay the unpaid balanee of principal
and costs, and in defanlt, to a deelarvation that the

nterest
greement has
been forfeited and is null and void and at an end, and that all
payments made thereunder and improvements on the land ar
the property of the plaintiffs; for which purpose there will he a
reference to the Master

The plaintiffs arve entitled to the costs of the action

Judgmaent for plaintiff

SILL

S v. THE OVERSEERS OF THE POOR, SEC. 26

Nova Scotia Supreme Court, Graham, E.J., and Meaghe Russell, Dyysdale
and Ritehie, JJ Warch 28, 1912

Poor axp poor paws (§1—1)—Poor Reniy Actr (NS
SUPPORT—NOTICE OF CLAIM - SUFFICIENCY
Under the Poor Relief Aet (Nova S

in L panper wa
supported on a farm belonging to claimant, and 1t ler mak d
her elaim for assistance against the ard of Overseers of the I
for the distriet notified only one of the three members of o board
uch not is suflicient notice to the overseers particularly w

the ove I had, as a result

rs s notifi

panper and taken her deposition before a justice of

ference to the claim

Tis was an action brought under RS.NS. 1900, ¢h, 50, see
29, the Poor Relief Aet, by Annie Sillers, wife of Lang Sillers
for the maintenance and support of an aged pauper, Agnes
Sillers, the grandmother of the plaintiff’s husband. It appeared
from the evidence that the farm of which plaintiff was owner and
in possession was at one time the property of Agnes Sillers and
was sold by her to plaintiff s hushand, payment of the purehas
price being secured by a mortgage and certain collateral pro
missory notes. One or more of the notes being overdue and un
paid plaintiff”’s husband being threatened with legal proceedings
disposed of the property to a neighbour for the sum of %650
reserving the right to continue to oceupy the place for the period
of one year. The purchaser received an offer of $300 for the
place and notified Sillers that he would have to move of' at the

ar that an aceeleration elanse of this kind eannot be
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end of the year, but finally sold to plaintiff for the sum of $850.
Two years later, in 1905, Agnes Sillers came to live with plain-
tiff and her hushand and no claim was made for assistance in
supporting her until the end of February, 1909, when MeDonald,
one of the overseers, was notified and asked for relief. He
visited the panper with a justice of the peace and took her depo-
sition and was again notified that plaintiff would look to the
overseers for assistance, but none was furnished. About a year
and a half after action was brought, and after the issue of the
writ the panper died.

Defendants pleaded generally in denial,

The cause was tried hefore Patterson, C.C.J., who gave judg-
ment in favour of defendants on the ground that the farm on
which the pauper was supported was the property of plaintiff’s
husband and not the property of plaintiff; that the transfer of
the property to plaintiff was voluntary and made with the inten-
tion of defeating ereditors; that the filing of the certificate under
which plaintiff purported to be carrying on a separate business
was a mere device to enable her to bring the action; and that
the notice to one of the overseers, under the circumstances under
which it was given, was insufficient to bind the others, the over-
seer notified having told plaintiff that she must see the others.

The appeal was allowed.

H. Mellish, K.C., and J. U. Ross, K.C., for appellant,

W. McDonald, for respondent.

Grapaym, E.J.:—The appeal must be allowed. Plaintiff’s
claim was brought to the notice of Heetor MeDonald, one of
the overseers of the poor for the district, and this was sufficient
notice to the other two.

Moreover, the learned trial Judge is mistaken as to the faets.
Plaintifft purchased the farm from John L. MeDonald, to whom
it had been sold by her husband and paid him the price agreed,
$850. That transaction was noc successfully impeached. She
was not one of the parties liable to support the pauper. Agnes
Sillers was supported on the farm owned by the plaintiff. Plain-
tiff’s husband, who was the grandson of the pauper, was not
competent to do the business, and his wife, the plaintiff, was
obliged to do it.

I think the overseers are liable,

Meacuer and Russeun, JJ., coneurred.

Appeal allowed.
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6 DLR.| Re Pinto Creek ELecTION,

Re PINTO CREEK ELECTION.

Saskatchewan Supreme Court, Lamont, J. October 2, 1912,

. Erecrions (§ 11 C—69) —Recoust—Junisnrerios oF COURT TO COMPEL
A Jupee T0 HoLd A RE-COUNT—R.S.S, 1009, cu. 3,
The Court has mo jurisdietion under the Saskatchewan Elections
Act, R.S.S, 1009, ch, 3, or otherwise, to compel the Judge of a District
Court to hold a recount,
[Re (‘entre Wellington Election, 44 U.C.Q.B. 132; MelLeod v. Noble,
28 O.R. 528; In re Dubue, 3 W.L.R. 248, discussed and followed.]

. Evecerions (§ 11 C—89) —RiauT 10 QUESTION SUFFICIENCY OF AFFIDAVIT
UPON WHICH ORDER FOR A RE COUNT HAS BEEN MADF

The effeet of the Sa chewan Elections Aet, R8S, 1009, ch. 3,
is that, when once a re-count has been ordered by the Distriet Court
Judge, all questions of the sufliciency of the affidavit upon which the

order was made are concluded, and no subsequent application ean be
entertained to set aside the order on the ground of the insufliciency of
the afMidavit.

Twis is an application for an order that Frederick A. G.
Ouseley, the Judge of the District Court for the judicial dis-
trict of Moose Jaw, do forthwith proceed to conduct a recount
of the ballots cast in the electoral division of Pinto Creek at
the election held on the 11th day of July, 1912, in the following
polling subdivisions, namely, nos. 6, 7, 9, 11, 12, 13, 14, '5, 17,
18, 19, 20, 21, 22, 25, 26, 28, 30, 32, 34, 35, 36, 37, and 38, in ac-
cordance with the provisions of the Saskatchewan Elections
Act.

The application was refused.

W, Oswald Smyth, for applicant Marcotte.
D. Buckles, for S. R. Moore,

LasonT, J.:—On the said 11th day of July an election was
held under the Saskatchewan Elections Act in the said eleetoral
division, at which Arthur Marcotte and S. R. Moore were can-
didates. On July 12th, the returning officer opened the ballot
boxes and added up the votes polled for each candidate from
the statements of the deputy returning officers found in the
boxes, and declared Moore to be elected. On July 24th an ap-
plication under see. 186 of the Aet on behalf of the said Mar-
cotte was made to his Honour Judge Ouseley, the Judge of the
Distriet Court for the judicial distriet in which the said elee-
toral division is situated, that he recount and finally add up
the votes cast in the polling divisions above mentioned, which
were 23 out of the 38 polls held. The Judge granted the ap-
plication, and made an order fixing the 31st day of July for the
recount and final adding up of the votes of these 23 polls. That
was the entire scope of the order as it was drawn up by Mar-
cotte’s solicitors and presented to the Judge for signature,
On July 31st an application was made to the learned Judge
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for an order setting aside the order he had made on July 24th,

on the following grounds, amongst others: that he had no juris

diction to make it, that it was improvidently and improperly
granted, and that the affidavit of Marcotte on which it was
granted was not sufficient to give him jurisdietion to direet a
recount to be held.  The learned Judge held that Marcotte’s
affidavit was not sullicient to justify the granting of his first
order, and he set that order aside and refused to proceed with
the recount. When this decision was given the time had elapsed
within which an application for a recount could he made. Mar

cotte then applied to me for an order to compel Judge Ouseley

to proceed with the recount

The application is opposed on two grounds: (1) on the
ground that the Supreme Court has no jurisdiction to grant a
mandamus to compel a recount under the Saskatchewan Elee
tions Aet, and (2) that even if it had, a mandamus should not
issue hecause Judge Ouseley had no jurisdietion to order a
recount, as the affidavit of Mareotte, by which alone he could
have jurisdietion, was not a compliance with the requirements
of the statute

The question whether or not a superior Court has jurisdic
tion to grant an order directing a recount to be held has heen
the subject of several judieial decisions. In Re Centre Welling
ton Election, 44 U.C.Q.B. 132, the County Court Judge had
direeted a recount to be held. He counted the ballots at several
polls, and then, owing to some irregularities in eonnection with

poll 6, he refused to complete the recount.  An application was
then made to Chief Justice Hagarty in Chambers for an order
direeting the County Court Judge to proceed with the recount
The Chief Justice referred the matter to the Queen’s Bench
Division, which held that the right of determining all matters
in conneetion with the eleetion of members of Parliament and
their right to sit and vote therein was primarily vested in the
House of Commons, and that the Court had only such juris
dietion over election matters as had been expressly delegated
to them hy Parliament, and that, as the eleetion Aet then in
force had not conferred upon the High Court of Justice auth

ority to make an order compelling a County Court Judge to
make a recount, the Court had no jurisdiction to grant the
order.  Subsequently to this decision, Parliament amended the

Dominion Elections Aet by providing that in case of the omis

sion, negleet or refusal of the Judge to observe the provisions
of the Aect in respeet to a recount, an application would lie to
a Judge of a superior Court for an order directing the Judg
authorised to hold the recount to proceed with the same.

In McLeod v. Noble, 28 O.R. 528, the right of a superior

Court to enjoin a Judge of a County Court from proceeding
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with a recount was before the Court for consideration. In that

case, Judge Dartnell, the County Court Judee, had appointed

a day upon which he would recount the votes ecast in an elee

tion under the Dominion Elections Aet.  Before the arrival of

the day fixed an injunction had been obtained from a Judge of
the High Court of Ontario staying the proceedings before Judg

Dartnell and restraining the returning officer from producing

to him the packages containing the ballots. Notwithstanding
this injunction, Judge Dartnell proceeded with the recount,
and the returning officer produced to him the packuges contain
ing the ballots, The plaintiff, the defeated eandidate, then

noved to commit the returning officer for contempt of Court in

not obeving the injunetion I'he Court held that the House of
(‘ommons alone h the right to determin 1 itters coneern
ng the election of its own members and their 1 s to sit in
Parliament, unless such right had been delegated to the Courts
that the right to restrain the County Court Judge from proceed
¢ with the recount had not been so delegated | the High
Court, therefore, had no jurisdiction to t niun
I'he injunetion was therefore invalid, and disobedience to it
wias not contempt
The sam question eame | the Courts of Nor
West Territories in the case of In re Dubue, 3 W.L.R, 2148
I'here an apphiecation was made to « | clerk of
cutive couneil for the Provinee of Alberta to ve notice in
official gazette of the eleetion of the applicant Dubue
ember of the first Assembly of Alberta for
toral distriet of Peace River Mr. Justice Seott, b
i the matter came, following the cases abo « | 1
t the Court had no jurisdietion to grant ¢ application
\t p. 251 he said
I juri f this (
r( A ju
| : 3w ft (
naetme nferrin " \
« t Honse ( I dor | (
n. in t A hie f any su oxe .
tlon over B | : .

I'hese authorities make it very elear that the Supr

e Suj e Court

this Provinee has no jurisdiction to compel the Judee of a
Nstriet Court to hold a recount under t Saskatchewan El

18 Act unless that jurisdietion has been expressly given to

Court by the Legislature. It was admitted by counsel for

¢ that no such jurisdietion had been given, | a

n, there

we, of opinion that 1 have no jurisdiction to entertain this ap
cation, It is quite competent for the Legislature of this pro
¢ to delegate to the Supreme Court jurisdiction to compel

S—6 pLr
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a Distriet Court Judge to hold a recount under the Provincial
Elections Aet, but until the Legislature does delegate that power
to the Court, the Court is powerless to interfere. As to the
second of the above objecetions, I am of opinion, notwithstanding
the decisions referred to by the learned Judge, and which he
followed, that the affidavit of Marcotte was sufficient to give
him jurisdietion to hold a recount, although the order should
have been for a recount or final adding up of the total votes
cast, not merely the votes in certain specified polls.  All that
the statute requires is that it shall be made to appear to the
Judge by affidavit that a deputy returning officer has impro-
perly eounted or improperly rejected any ballot paper, or that

he made an inaceurate statement of the ballots cast for any
candidate, or that the returning officer improperly added up
the votes cast (see. 186), Mareotte in his affidavit expressly
alleged that he was one of the candidates at the election, that
the deputy returning officers at each of certain polls (giving
the numbers of the polls) made an incorreet statement of the
ballots cast for himself, as one of the candidates, and for 8. R
Moore, the other eandidate, and that the returning officer im
properly added up the votes, by adding in the votes cast at
said specified polls. This affidavit the Judge apparently ac
cepted, otherwise he could not have made the order which le
did make. ITis mind, therefore, at that time must have been
satisfied that some one of the things complained of had been
done, Under the wording of the statute, all that is required is
that such shall be made to appear to him by affidavit. His is
the discretion, and if the allegations in the affidavit satisfy him
that the things complained of were done, and he appoints a tim
and place for a recount, I cannot see how it ean subsequently i
said that the affidavit did not make it appear to him that th

things complained of had been done. When application is
made to him for a recount and the affidavit supporting it read
it is his duty to refuse to appoint a date unless it is made to
appear to him that some one of the things set out in see. 186 o
the Aect, (a) to (d) inclusive, has been done. 1f the materia
is insufficient to satisfy his mind, and he refuses to direet a r

count to be held, the applicant would have until the expiration
of the time provided hy the statute to repeat the application on
proper material; but if the affidavit does satisfy his mind and
he aceepts it as sufficient and orders a recount, I am of opinion
that it was the intention of the Legislature that that should !

conclusive of the matter, and that no subsequent application
would be entertained to set aside the order on the ground of
the insufficiency of the affidavit. As, however, I have no juris
diction to entertain the application, it must be refused with

costs. § o 5a ,
! Application refused
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V. SKEDANUK

NICHOLS & SHEPARD CO. v. SKEDANUK
(Decision No. 2)

L N ( o H t, O, St f, N and Walsh, JJ
October 4, 1012
1. b 1 FOTI § 1\ EXAMINATION OF AN OFFICER
ro Satl 1 \LpeERTA Sy Covrt Rure
24
\ 1 n, A i v )
1 1 ' I I \ mi n
1 I pat n
1 ther n
i | | 1 A\l '
~ ( t R
\ \ 1 ] { Y O.1.1 S 1 |
\ DL ) 1 on ay 1
D I n Exa S ¥l
RATI Wia o ' ) 1 CUR i
I ATl ROM OT1
{ I 1 it 1
Alberta Supr ( 1 \
i il 1 1 ! \
t ¢ \ f rpor n
m to ar ' or
" r( ( QBD 1 I v
N n { | ( 3] ) \ 1y n b

Tins is an appeal from an order of Beck, J., 4 D.L.R, 450,
21 W.L.R. 401, for the examination of o1

18 an ofticer of the plaintift company

1w Alexander Shandro

The appeal was allowed with costs, and the applieation helow
dismissed with costs
Fra Ford, K.C., for plaintiff (appell

N. A, Dickson, for defendant (respondent

Harve
support a mortgage from the defendant to the plaintiff, which
the plaintiff is unable to register owing to the
e duplicate certificate of title, The defence
was signed by the defendant the execution was ob
tained by the fraud of Alexander Shandro, the defendant be

ieving that he was signing an order for machinery only

- CJ The aection is to establish a caveat filed

non-produetion

is that if the

In support of the application 18 read the affidavit of a

licitor in the office of the defendant’s solieit

* who stated that
he was informed I..\ the defendant that the said Shandro was the

person who eanvassed the defendant for the purpose of selling
i threshing outfit and was the only person representing the
plaintiff company that the defendant knew or had any dealing
vith and further stating that from information received from
the defendant he believed that Shandro

ALTA
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is engaged with the plaintiff company in such a capacity and that he
is the person with authority to deal with third parties for and on
behalf of the plaintifs and that he is a fit and proper officer of the
company for the purpose of examination for discove:

In answer to this affidavit was read the affidavit of the gen-
eral colleetion agent of the plaintiff company who stated that
Shandro was a member of the firm of Shandro Bros. of Shandro,
Alberta, who were allowed commission by the plaintiff company
for finding purchasers of plaintiffs’ machinery, but have no
anthority to close sales or bind the company by contract and
are not officers of the company and have no other conneetion
with the company and further stating that he is informed by
them that they are engaged in other lines of business.

I find it a little difficult to see how, even with the hroadest
meaning that ean be given to the word officer, a member of a
firm, a part only of whose husiness is the effecting of sales of
the company’s wares on commission, ean be said to be an officer
of the company. The learned Judge refers to some Ontario
cases in which a very liberal interpretation, indeed, was given
to the word “officer’” used in this conneetion by single Judges
The matter, however, was considered at mueh later date by the
Ontario Court of Appeal in Morvison v. Grand Trunk R. Co,
(1902), 5 O.1.R. 38, a consideration of which indieates that the
earlier decisions had gone much too far. The purpose of an
examination for discovery under our rules as they exist at
present is two-fold, the first, and perhaps the primary one, to
obtain discovery or information as to the faets, and the second,
a very important one, to obtain admissions which may be used
in evidence against the party who or whose officer is examined
Our rule 224 as amended in 1902 permits the examination of
the officer of a corporation to he used as evidence in the same
way as the examination of a party. This right did not exist in
Ontario at the time some of the eases eited were decided, and
it was pointed out that the examination could not be used in
that way, but was for the purpose of information only. In
Morrison v. Grand Trunk R. Co,, 5 O.L.R. 38, Osler, J A, at p
40, says:

I'he whole question of examination for discovery of officers
corporation is full of difficulty, which might be solved in one direct
perhaps, by treating the word officer as merely a synonym for servay

and regarding those as convertible terms Ihis if not actually

cided appears to be the result of the decision in the Court beloy

I am not prepared to go as far as to give the former word the wide
meaning contended for. There would indeed be no practieal harm
doing so were the rules as to the use which may be made of t

deposition of the person examined the same as they were

Leiteh's case was decided, when they could not be read
corporation, if at all, unless the latter took part in the examinat

It might be quite reasonable to examine for discovery merely any
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- fMice v eorporation, but to allow this examination to I
1 on I a \ t the r ra n in the me wa 15 that of
g . may be use \gain imself, is a practice, the
i of which, in many cases at ull events, is not so clear
gen At p. 41 Maclennan, J. A, savs
that \ ime of our de ' Lt ( P (O G0t he
dro, i i - | bef | for mur
yany 1 ver and ‘ ' 1 ' ¥ T 1 a t the
00 rporation, 1 weht and 1 in that case that t ile anpli
and heer ' ra n 1
; knowledge of the fact iscove ) f
tion I 3 !
ition \ e n read aga '
| hy (
por 1 | 1ld not 1 ) \ r ' upon
t 0
dest |
And Moss, J.A. (now C.J.0 the only other Judege who gave
! 1 \
of a )
- reasons, at p. 43, say
of
licer does not come within the tern Nicer” as used 2
i course essential to bear in 1 et and purpose
ven )
| And again on page 43
ges
the
P held, as far as T am aware, that t right to interroga r mir
! for discovery is intended to be more « , " - .
the
p n party than in of party Speaking
L an nerally, I would say that f rporation w f ther
t wis no action, would be looks ) the proper officer to act and
e, to spea n behalf of and t 1 1 f trar
ond et oceurrence out of w ) \ 1. ¢
ased be t roper officer t imined in the ince under ru
sed 130 11 ild venture w o { et tha
e holding some position of subordinate rank rade w e
it call an office, happened to be the persor ‘ i nduct
had gi rise to 1 m 1ght not necessarily 1 t \
. examination f the corporation for the pur ‘
’ wery any more than if he was an officer or employee under an

individual party to an action

It appears to me that the above case effectually disposes of

the authoritative value of the earlier cases in interpreting our
rule which has the consequences it has and inasmuch as in the
1903) the

anee with the suggestion of Osler, J.A.,

following year Ontario rule was amended in accord
to provide for the ex
amination of any officer or servant with the proviso that such
examination shall not be used as evidenee, thus limiting its pur
pose to the sole one of discovery, any subsequent decisions would
be of little value for our rules

The remarks of Moss, J.A., appeal to one with much foree
If the plaintiff were a natural person, instead of an artificial
person, the defendant would be limited in his right to examina

tion to the plaintiff alone, but it would not follow that he could
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ALTA, not get the information which is alone in the agent’s possession,
s 30 for it is pointed out hy Bray on Discovery, pp. 135-9, that the
! 1912 information of the agent is the information of the prineipal and S
| must he disclosed by the prineipal. He says:
\\“'I‘l',‘\‘::;“\” Where a party is interrogated as to matters done or omitted to be !
v done by his agents and servants in the course of their employment,
SKEDANUK lie does not sufliciently answer by saying that he know, and
Savie BT that he has no information on the subject, He i y further :
and obtain information from such agents or servants of his, or he
must shew suflicient reason for not doing
It is true our method of obtaining discovery is hy viva voee
examination instead of by interrogatories, to which a reasonable
time is allowed for making answer, but I see no reason why the
A principle may not be applied to the one as well as the other
iy The person attending for examination could acquaint himself
{ with the faets whieh are within the knowledge of his agents or
servants which they had acquired in that capaeity before attend ‘
ing to be examined or the examination could be adjourned to
permit of this being done, so that full discovery could he made
by the party himself. The same prineiple ean he applied in the
case of corporations and the information obtained without un
duly straining the meaning of the word “‘officer.””  In Southwarl
Waler Co. v, Quick, 3 Q.B.D. 315, at p. 321, Cotton, L.J., says: o1
Directors of a company in answering interroga s must not only
answer as to their individual knowledge but in ¢ ring for the com
pany they must get such information as they can from other ser w
vants of the company who perse have conducted the transaction or
in question, and they cannot properly answer inter ries by say in
ing they know nothing about the matter, when it is in their power p o)
to obtain informat from other servants of the comnany who may e
have personal knowledge of the facts (5
In Berkeley v. Standard Discount Co, (1879), 13 Ch, D. 97
at p. 99, Jessel, W.R., says: pe
T'he company has as much interest as anybody ¢l n secing that W)
the proper man should answer, lecause the effect of the answer ma
be very serious as regavds the position of the company. pom
Both on principle and on authority, therefore, it appears to
me that there is no justification for holding that Shandro is m P
officer of the company for the purpose of examination for dis
covery and the appeal should be allowed with costs and the appl Lo
cation below dismissed with costs to the plaintiff in the cause i ) "
any event, =
Stuart, J., Sreart, Stmyons and Wars, JJ, conenrred
Simmons, J,
Walsh, J, Appeal allowed
bif




LR, 6 DLR.| Re De Brois Trusts,
ion,
the Re De BLOIS TRUSTS.
ind Supreme Court of Nova Scotia, R / Chaml i 0, 1012
1. Wies (§ 111 B—91 WHoO MAY TAKH DEVISE TO WIFE OF ATTESTING
be WITSESS—ILSN.S, 1000, ¢, 120, ske, 12
ent, A devise of property to the wife of an attesting witne to a will, is
and void under seetion 12 of the Wil Act (ch, 120, RSN.S
ther 2. Wites (§ 111 L—198m ) —DEVISE—DIVISION 0F RESIDUE—ABSOLUTE GIFT
he An absolute gift to the severa ns named and 1 f the
executor an trust, ) cated by 1 i 1 I
estate ) in pa nts n
o wh ] 4] nakin { Hor 1 ]
1hle “after 1w wen faithfy T
the Wites (§ 11 F—115)—Partiat I CY—DBEQUEST TO W AN
her ATTESTING WITNESS
Y \ partial intestacy e
the residue of his estate to a danghter v
or ting witnesses to the execut
nd 1. WIS (8 111 F—115) —PARTIAL INTESTACY—V0ID BEC EGACY TO
| to OF  PERROTTY
ade \ lega bequeathed 1o 1%
the 1 the wi s void foy \ 1T ereof a
vt result
un
ar I'ne following questions were submitted to the Court by
originating summons
onl » o .
- 1. Whether the fact that one of the two witnesses to the said
con

will is the husband of the said Emily C. MeCormick, invalidates

or in any way affeets the legacies and bequests made thereunder

in favour of the following respondents, viz.: The Diocesan

Synod of Nova Seotia, Henry de Blois, Leonas de Blois, Eleanor

ma de Blois, Frederick C. de Blois, William M. de Blois and Henry
Gordon MeCormick

97 9 4

2. Whether there has been an intestacy in respect of any

portion of the estate of said Rev. Henry D. de Blois, and if so
tha what portion.
3. Such further and other relief as the circumstances of
case may require.

510 4. HHow the costs of the application hereunder will be dis
.

posed of.

5. Whether the widow of the deceased is entitled to take un

i ler the will, and also to share in the intestate portion of said
estate,
S. Rogers, K.C., for executors of will of Henry D. de Blois
H. Mellish, K.C., for the Diocesan Synod et al
) W. E. Roscoe, K.C., and F. W. Harris, for Charlotte Cor

it et al
Daniel Owen, for certain attaching creditors of Wm. de

3lois
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Russern, J.:—The late Rev. . D. de Blois by his last will
and testament left certain property to his wife

ind made his
danghter, who is the wife of one of the two attesting witness
his residuary legatee, Of course, the bequests to her must fail
under the provisions of see. 12 of the Wills Aet (ch. 120 R.S.),
but the question arises whether the gift must fail in so far as
she is merely a trustee for other persons. It has been decided
under the corresponding clause of the English Wills Aet, that
a gift in trust does not become void, but the English statute is
in different terms from the statute of Nova Scotia.

The English statute enacts that if any person shall attest
to the execution ‘‘of any will to whom or to whose wife or hus
band any beneficial devise, legacy estate, interest or gift, ete.

other than and except charges and directions for the payment
of any debt or debts), shall be thereby given or made such de-
vise, ete., shall so far only as concerns such person . . ., or
the wife, or hushand of such person, or any person claiming
under such person or wife or husband, be utterly null and void.”’

The statute of this province omits the word ‘‘beneficial,”’
but it contains the same exception as the English statute with

spect to charges for the payment of debts. It omits also the
y important words ‘‘so far only as concerns such person,

If the statute is to be understood according to its letter, it
will permit a witness to attest the execution of a will, who is
directly interested in its validity as a creditor, whose debt is
charged upon the estate, while it will disqualify a witness from
taking under the will, who has no interest whatever in its
validity, being a mere trustee for other persons, and if the d«
vise or bequest to such trustee is to be absolutely void the per
sons beneficially interested, although not in any way concerned
in the execution of the will, must forfeit the bounty intended
for them by the testator.

It is needless to say that this is a result that never could
have been in the contemplation of the Legislature when th
statute was passed, but it does not follow that it may not he
the necessary and inevitable construction of the statute and I
am not sure that anything short of the discarded method of an
equitable interpretation would be sufficient to make the statute
a reasonable and just enactment. Such a construction 1 fear
would, in the language of Gray, J., in Sullivan v. Sullivan, 106
Mass. 47

be founied rather upon a conjecture of the unexpressed intent of the

Legislatu-e or a consideration of what they might wisely have enac

than upon a sound exposition of the statute by which their intent

has been mauifested.

The gift to the daughter is made in the form of a bequest of
the residue ‘‘subject, however, to all the conditions hereinafter
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expressed,”” first to pay, if possible, within one year after testa-
tor’s decease $400 to the widows and orphans fund of the
Diocesan Society, secondly, thirdly, fourthly and fifthly to pay
certain other persons, certain other sums.  There is then a
change in the formula and the paragraph numbered ‘‘sixthly
seems to be an independent direction that $100 he placed

in
the savings bank for the benefit of a grandson.

‘*Seventhly
follows another gift of the residue to the daughter. “* Eighthly "
he wills and devises that on the death of his wife the property,
real and personal, given her for life is to go one half to the
daughter and the other to be divided among a designated family
of grandsons

““Ninthly, after all the above bequests of this my
last will and testament have been faithfully earried out, I make
and appoint my daughter Emily . MeCormick my residuary
legatee.”

I think it will not be unduly straining the language used in
this extremely inartificial document to hold that the testator
was treating the sums payable to the widows and orphans fund
and the others provided for in the clauses numbered secondly,
thirdly, fourthly, and fifthly as bequests to the various other
persons therein named. When the testator thus speaks in the
clause numbered ninthly of “*all the above bequests™ it seems
fairly arguable that he cannot be referring to the bequest of
the residue to the daughter.

[ mean the first such bequest to
the daughter, immediately

after the provisions for the wife
When that bequest has been faithfully carried out there is noth
ing left of which to make her the residuary legatee. The testa
tor must, therefore, have had in mind the several gifts to the
widow and orphans fund, the hequest to
others numbered thirdly, fourthly, ete

»and the
It is important in this
connection to observe that the danghter is also one of the exe
cutrices of the will, the widow being the other executrix, If
the provisions in question are to be interpreted as bequests to
those persons the effect of the will in this respeet is simply a
direction to the daughter as exeeutrix to discharge her duty as
such.

I, therefore,
ating summons

answer the question propounded in the origin-
follows :

The bequests to the Diocesan Synod, Henry de Blois, Leonas
de Blois and the other children of Henry D. de Blois and to
Frederick de Blois and Henry Gordon MeCormick are not in
validated.

There has been an intestacy in respeet of all the property
purporting to be devised and bequeathed beneficially to the
danghter Emily MeCormick and the legacy to

The fifth question, I understand, is not pressed.

The costs of the application will come out of the estate.

of Perrotte

Declaration accordingly.
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LORRAINE et al. v. NORRIE.

Nova Scotia Supreme Court, Sir Charles Townshend, C.J., Meagher, Russell,

1012 and Drysdale, JJ, March 12, 1912,

Lo Waters (8 1T A—G0) —OpposiTe RIPARIAN OWNERS— RIGHT To MAIN
TAIN WING DAMS AND BANK-LINING

1

river, is within his I

I'he owner of farm lands, adjoining
rights in protecting his lands against th

W the
construction of wing-dams, or bank-lining, so far as necessary for

inronds of the river

that purpose, but is not justified in erecting or maintaining such
structures, so as to injure the lands of proprietors on the opposite
bank of the river, nor so as to alter the channel of the river to the
detriment of the lands of his opposite neighbours
[Orr, Ewing v. Colquhoun, 2 A, 8305 Bickett v, Morris, LI 1
H.L. Se 47, referred to.]
2. ArPrEAL (§ VI L3508 ) —FINDINGS OF FACT—TRIAL WITHOUT A JURY
Upon the question as to whether the owner of farm lands, eon
tiguous to a river, in protecting his lands against the inro. of the
river by the construction of wing-dams, has exceeded his right of de
fence, and so constructed and maintained the wing dams as to injure
the lands of proprietors on the opposite bank of the viver, or so as
to alter the channel of the river to the detriment of the lands of

his opposite neighbours; if the trial Judge, trying the case without
w jury, finds against the defendant, the appellate Court will consider
whether the evidence for the defendant is of such a strong and over
whelming character as to justify the overturning of the finding of
the trial Judge, and when unable, upon the whole case presented by
the defence, to discover any such preponderating testimony, the
finding will not be disturbed

i Iz 3. Nuisaxces (§11¢ I8)~~ABATING A NUISANCE—ASSAULT—(OUNTLR
¥ ASSAULT AND BATTERY —DAMAGES —TRESPASS AR INIT1I0.”

The law only justifies the abatement of a nuisance by a privi

without disturbing the

the right ean be
in an action, where the plaintiff, a riparian owner
. enters the lands of o wour (the

individual whe
publie peace; and
with teams and men in fore
defendant), and  proceeds to cut down and remove a wing-dam
thereon, on the ground tnat it constitutes a nuisance cansing damoy
to the plaintifts lands; and where the defendant, while resisting this
action, was assaulted and beaten severely by the plaintiff, it appear
ing that, while the defendant did commit the first assaunlt in (e
fence of the wingdam, the plaintilf and his associates retalinted
maltreating him: there is o
and the plaintitt is liable in

throwing him down and otherwi
justification for the excessive beati

damages,
| Blackstone, 3 Com, 5; Perry v. Fitzhowe, 8 Q.B. 757: Nixw (%
penters’ Case, 8 Rep, Mba, referred to.]

Statement Action by the plaintiff James Lorraine as owner and occenpier
; 3 and the plaintift Perley Lorraine as oceupier of a farm at North
4 river, in the county of Colehester, bounded on the east and
south by said North river against defendant as owner and ocen
pier of a farm bounded on the west by said river, elaiming
damages for obstructing the flow of said river and diverting the
course of the same from its ordinary channel, wherehy, it was
alleged, the plaintiffs’ land was ent away and damaged and
breakwaters ereeted by the plaintiffs on their own land for the
protection thereof were undermined and destroyed
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Defendant denied the diversion complained of and eounter
claimed in damages for the erection

of plaintiff's” breakwaters
wherehy, as he alleged, the water of the river was diverted from
its natural course and driven against the land of defendant,
whereby said land was cut away and overflowed and damaged

\lso for trespass in breaking and entering defendant’s farm
and tearing down and partially destroyving the breakwater or

wing-dam ereeted by defendant

\lIso for an assanlt committed by the plaintifit 1

raine upon defendant on 1
liim over the head with the butt or end of a whip erehy d

fendant was severely injured

The judgment of Graham, E.) PP rom, is as
follows
Giranav, EJ There is an action and a counterelain I"he
s and the defendant own land on opposite les of t
in Colehester county, not quite o mile above tide
of the land of each on the river | 1 places
of freshets the water overflows the b \t o
iter there appears to be a very considerable area of dry beael
on both sides, but at different point I'his overt! 1|
count for the erection of the wing-dams by the defendant and
the breakwater by the plaintiff
Fhe plaintiff’s hreakwater on the west side of the river, run
e longitudinally along the b md econsisting e logs,
rush and stones, was built as k as 1875, Ti pur
whieh retreats back from the river at right angle w nearly so

ining the upper end of the breakwater, was construeted son
vears later but more than twenty vears before action, as the
plaintiff Perley Lorraine proves. The other plaintiff, honestly

migrh, was confused about the date

I'he breakwater is now 160 chains along the bank, and the
pur 75 links

Now, these structures, as originally erected or kept up, are

ably tl

of, as | understand it, complained of in this case, I

tatute has given tl plaintiffs a preseriptive right to them

Garrett on Nuisances, 3rd ed., p. 3. But in August or Septem

er, 1908, after a freshet in July of that year, the plaintiff' re
waired them and, it is elaimed, raised them above the original

heen done in 1902

ht. The next previous repairing hae

s alleged raising was after the defendant, on his side, had
nstrueted his upper wing-dam nearly opposite but slightl
ove on the river

Fhis upper wing-dm trees, brush and stone was con
trocted in the antumn o 106, It ran from the defendant’s
nk into the bed of the river at nearly right angles, its course
ng S84 degrees W., and the river S, I8 degrees W, a dis

NS

80

LoRRAINT

N

)



124

LORRAINE
.
NORRIE,

DomiNioN Law Reports, [6 D.LR.

tanee of 1.68 chains, having between its outer end and the plain-
tiff's” bank on the other side a distance of 75 links for the water
of the river.

Later, the defendant constructed on his side helow, at a dis-
tance of 1.82 chains, at the base from the other wing-dam what
is called the lower or second wing-dam. The first half was con-
strueted in September, 1908, and the outer half in Mareh, 1909,
It extends in length a distance of five ehains but it starts diagon-
ally into the river bed, and at its outer end is 1.80 chains from
the bank, leaving but fifty links from the other bank for the
water of the river. It is of the same material as the other. It,
if not the upper one as well, is even at low water submerged at
the outer end.  All of the witnesses agree that a wing-dam con
strueted at an oblique angle to the current, as this one was, was
better adapted to defleet the eurrent of the river and divert it
against the opposite bank, than a wing-dam at right angles to
the current. It was, however, pointed out that in the course of
time in the latter case, a similar action is in time produced ow
ing to the right angle of the obstruetion hecoming an oblique
angle through it being filled up with the deposits of gravel
These wing-dams not only deflect the eurrent but the volume and
veloeity of the water is greatly inereased at their outward ends
There is thus eaused scouring, and when the water escapes the
confines of the wing-dams part of it eddies around the ends and
gravel is deposited in the slack water below the dams. The leve
of the water is raised on the other side. In course of tim
much gravel has lodged between these two wing-dams, and this
has a tendency to force the water over against the plaintiffs’
land.

The weight of evidence shews that the current has scoured
beneath the foundations of the plaintiffs’ breakwater, and this
due to the upper wing-dam, now assisted, in my opinion, by tl
lower one. The theory put forward by one of the defendant’s
engineers that this was due to another obstacle in the river
namely, some wood from a bank-lining of MeKay's that has
drifted away and stranded on the gravel now lodged above th
upper wing-dam, may have caused the change of current and
scouring, is, I think, untenable. The scouring was also produced
hefore the wood went adrift and lodged there. That happened
the winter before the trial and after the action was brought
But in any event I do not think it is the single cause of th
damage now produced on the plaintiff’s side. The lower wing
dam is a very aggressive structure. Its effect is to deflect tl
current against the opposite side and by forming a permancn!
channel to cut off the plaintiffs’ land.

I think that the construction of these wing-dams cannot I
justified. Parts of them are in the bed of the river. They an
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not merely a protection and defence of the defendant’s land.
They exceeed that: they are aggressive, and they are materially
injuring the plaintifi's’ land.

The defendant justifies the construetion of the upper one on
the theory that the current was diverted upon his land by a
hank-lining put in on the other side hy the adjoining owner,
MeKay. But long hefore that, years ago, his father had placed
similar, but shorter, struetures near this on different sites when
there was no bank-lining, on the other side. Besides, MeKay's
action would not justify the defendant in injuring the plaintiffs,
and, as 1 have intimated, this goes heyond defenee; it is

ag
gressive.  The lower one was, in my opinion, put in with the

following view: Not far helow that point, the river turns sharply
from running south to running west, and the defendant’s bank
it is intervale), on this new course, has to resist the foree of
the current running from the north.  The defendant thinks it
would be expensive to keep up a hank-lining along there for the
protection of his intervale, and that the lower wing-dam above,
by diverting the current, is a cheaper and more effective thing,
and that is, no doubt, so

But it is only done at the expense of the plaintiff’s land. If
the defendant sueeeeds in maintaining his lower wing-dam the
river, 1 think, would eut a new channel (a short cut it is true)

diagonally across the plaintiff's land instead of following the

two sides.  Even granting the alleged raising of the plaintifi’'s
hreakwater and spur and that this is what actually affects the
defendant’s land, sueh an obstruction eannot he justified

The Lord Chaneellor (Chelmsford in Bickett v. Morris, LR
1 ILL. Se. 47, at p. 56, said

The proprietors on the banks of a river are entitled to protect their

property from the invasion of the water by building a bulwark ripa
munienda causa, but even in this necessary defence of themselves they
are not at liberty so to conduet their operations as to do any actual

injury to the property on the opposite

of the v
And in the case of Orr Ewing v. Colquhoun, 2 \pp. Cas, 839,
Lord Blackburn, at p. 847, quotes from a decree prepared by
Lord Eldon in the House of Lords, Mcnzics v. Lord Breadalbane,
! Bligh N.S. 414, at p. 423, that the
respondent ought to be prohibited and interdicted from the further
erection of any bulwark or any other opus manufactum upon the
1 of

the river in times of flood from its accustomed conrse and throwing

banks of the Tay which may have the effect of diverting

the same upon lands of the appellant

There is this corollary to the prineiple quoted from Lord
Chelmsford and it will be found in the case of Trafford v. Reg.,
% Bing. 204, 2 C. & J. 265, in Exchequer Chamber. 1 quote from
the reporter’s note:

1912

LORRAINE

e
NORRIE.

Grabam, E.J.
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I an agueduet be built so as in times of flood to pen back the
water of a river and cause it to overflow the lands of the adjoining
proprietars, they may raise fenders to protect their lands even though
the water of the river be thereby foreed against and enlanger the
r

wqueduet, unless by the construction or sing of the fenders the
tion of the aguednet the
ancient and accustomed course for the escape of the waters in time
of flood, 1
Diet. 12,

NS 414,

proprietors impede what was before the «

ilso cite Farquharson v. Parquharson (1741), Morrison,
referred to in Wenzies v, Lord Breadalbane, 3 Bligh

I
This brings me to the defendant’s counterclaim. And his
complaint is that the plaintiff by raising his breakwater and the
spur has injured him,
The plaintiffs have up the river a fair bank. But ot this
point the bank and the land behind it falls away and there the
breakwater was construeted.

122, And in this particular case, ete,

I think in the first place that the weight of evidence shews
that the breakwater was constructed on the plaintiff’s bank and
that its site did not extend into the bed of the river. The fact
of the river having been foreed over and seouring having taken
place at the ends may cause it now to appe: if it had been
built into the river. Anyway I think that it has not been ex
tended outwards through any addition or repairs. The scouring
heneath has resulted in its tipping outwards at one point but
the plaintiffs are not responsible for that,

Then as to whether it or the spur was inereased in height in
1908 or subsequently before action was brought in November,
1909, That is a difficult question of faet. There was at the
time of the trial and probably at the time of the action, a layer
of at least eighteen inches of additional material on top of the
former structure.  There were many witnesses who spoke of
that, Most of them said it was two feet, The evidence on th
other hand shews the tendeney of the material of such a stru
ture of brush to sag as years go by, and whether this layer mad
the strueture really higher than the original height of the stru
ture is another question,

If anyone looks at one of the photograph< and sces the natur
of the structure, at least the part longituuinal to the river, h
will see how diffienlt it would be to make a comparison witl
what it was in former years. However, the mere weight of the
impressions of witnesses together with the eighteen inch layer
upon it now, and allowing for some sagging leads me to eoncluds
that the straeture—both breakwater and spur—were really
higher as the result of the work in 1908,

But whether this eighteen inches of additional height has
effected anything of which the defendant may eomplain is an

other question. I think the weight of evidence—I am speaking
more particularly of the evidence of the engineers—is that the
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whole straeture—hreakwater and spur-—do not defleet the cur-
rent to the opposite shor I grant that one of the engineers

called by defendant does advanee that view, bhut the reasons he

gives to support his theory th

not detleet 1l

t the defendant’s wing-dams do
current to the plaintiff’s side would lead one to
conclude that the plaintiff’s strueture does not defleet to the de-
fendant’s side. I really think that the other engineer ealled by
the defendant—a person too of mor

experience—does not eon-
trovert the plaintifi’’s two engineers’ views that the whole strue

ture is not calenlated to defleet the enrrent appreciably against

the defendant’s side and does not do so in fact

dut coming to the additional eighteen inches on top, and in

dealing with this I must ref to the alleged effect of deflecting

the enrrent as well as the effeet of raising the level of the water

by restrieting it on the back with a structure and consequently

causing it to rise higher or go further on the defendant’s side

then there is this difficulty in the defendant’s way., The evi
dence does not shew that either effeet has resulted from this aet.
Taking the levels from the defendant’s plan, not likely to be

taken at places favoural

Iy

brush on the hreakwater was 38,00 and on the spur 40,00 and

to any view of the plaintiffs, the old

these appear to be higher than most other levels on the plan
The evidence of Mr. Doane, the engineer, speaking from ae

tual observation at or just after a freshet shews that the water

N

had at two different points above marked on plan 6 flowed over
the plaintiff’s bank and a pond of water had formed on the

plaintiff’s land from overflow, while on the spur the indications

were that th ater during the freshet had not risen more than a

couple of ine

es. Taking the whole evidence, and there is a great
riven by unscientifie witnesses who are liable to be

r inferences, there is nothing which leads me to eon

e effeet of this raising of the structure has pro

effect on the defendant’s land

ndant has, I think, a diffieult task to shew that in

limited period the raising of the strueture to that extent

has produced any sensible et on the plaintift’s side or is

ot

1 the appearances there existing ealeulated in the future to
produce it. e has not done so, and as far as I ean understand
t, there was nothing in the plaintifi’s act of raising the height
calenlated to produce any sensible effeet there. Moreover, under

rafford v. Rer, the plaintiffs were entitled to raise the height

18 a de

ence against the upper wing-dam provided they did not

with the course and levels of the river as it existed
before the upper wing-dam was put in
And it is, I think, reasonably clear that, before the restrie

tion of the water by the upper wing-dam, that it would not rise

N.S.
8.C.
1012

LORRAINE
NoRrrie

Graham, E.J,
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as high as the ““old brush’ of the plaintiff’s breakwater and
spur.

There are the additional paragraphs in the statement of
elaim against Perley Lorraine, namely, the breaking and enter-
ing and the assanlt. The other plaintiff was not a party to it.
Before the action was brought the plaintiff Perley Lorraine
with his two teams and five men employed by him, started across

the river to abate the lower wing-dam and commenced hauling
it away. The defendant although alone undertook to resist this
action,  Now, it is possible he was the first to assault Perley Lor-
raine; whether it was hy striking or by pushing him is not
material. 1t also appears that he pushed another of the party
so that he fell into the water. The defendant himself was as-
saulted in turn, and while held in a disadvantageous position by
another or others, the plaintiff, Perley Lorraine, inflicted rather
severe blows—one at least—upon his head and one at least on
his cheek with the butt end of a whip handle. The defendant
then started for help and the plaintifft and his men left

I have the greatest doubt as to whether the license given hy
law to enter and abate the obstruetion was not abused by that
act as excessive and that the act was not justified and under the
doctrine in the 8ie Carpenters’ Case the plaintiff Perley Lorraine
was not made a trespasser from the beginning,

But it appears that a battery may justify a wounding under
some cirenmstances, Cockroft v. Smith, 2 Salk. 642, provided
the foree used is suitable in kind and reasonable in degree

These paragraphs 1 should dismiss without costs beeause 1
think that the defendant received serious ill-usage at the hands
of Perley Lorraine

In respect to the action there will be judgment for the plain
tiffs for the sum of thirty dollars as compensation for injuries
to the plaintiffs’ land, an injunetion to remove the wing-dams,
but the extent and terms of the order will have to be settled when
the deeree is taken.  The plaintiff will have the costs of the
action.  The counterclaim is dismissed with costs, except in
respect to those paragraphs which I have already mentioned

Messrs. J. J. Ritchie, K.C., and 8. D, McLellan, K.C',, in sup
port of appeal :—Plaintiffs’ breakwater was inereased in heigh
and length in the year 1908 and this inere:
matter of fact diverted the flow of the water to defendant’s land
and changed the channel of the river which, for many years,
had been along the bank of plaintiffs’ land. This the plaintiffs
could not legally do: Farnham on Waters, p. 17: Wallace v
Drew, 59 Barh, 413; Trafford v. King, 2 C. & J

se in height as a

i)

Messrs, H. Mcllish, K.C'., J. P. Bill and W, M. Ferguson,
contra :—The defendant Norrie was gaining land all the time
from the wash of the river on plaintiffs’ land, and the trial

1
1
1
(
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Judge rightly held that plaintiffs had the right to put in a
breakwater to save it.  The effect of the wing-dams erected by
defendant was to undermine plaintiffs’ hreakwaters and throw
the channel out of its natural course on to the other side e

wing-dams were not built for the purpose o

protection but
were aggressive, and the trial Judge so found

As to the counterelaim for assanlt, defendant was the ag
gressor and the first to commit an assault, plaintiff only acting
in self-defence.  The trial Judge thought that both were to
blame and for that reason would not allow the elaim: Atlorney

General v. Lonsdale, LR. 7 Eq. 377, 379

Ritchie, K.C., in reply

Sik Charees Towssnesn, () The learned trial Judee has
stated the law whiech governs in the deeision of this case, and the
authorities on whieh it is founded Each of the parties were
within their right in protecting their respective lands against
the inroads of the river by the construetion of dams, or han)

ning so far as necessary for that purpose, but neither mild e
jstified in ereeting works which had, or have the effeei of in
iring the land of the proprietors on the opposite bank of the
river neither are they justified in constructing dams or other
orks which would alter the channel of the river to t detri
ent of the lands of their opposite neighbours: Orr Ewing
Colquhoun, 2 N.C. 839 Bickett v. Morris, LLR. 1 1L, Se. 47
The question then before us is one of faet
Ias the fendant by construeting the dams or wing-d
n his land veded his right Have thes ng-dams «
lefendant had this effeet of alt ng tl s river
is to injure the plaintiff’s land he trial Jud roa
long imvestigation and hearing a ver large number of
tnesses on both sides. has come to the conclusion that t ‘
ndant has changed the channel of the river to the injm ftl
untiff's land in ere ns mode he has adopted
| has exeeeded any t itect his own proper
building into the fth { iter from his own
n the plaintiff’'s side I'he effeet has been to undermine
ntiff’’s breakwater—seouring the earth whi supports it
I'he evidence is very voluminous —too mueh so to admit of
ng any of it usefi and I ean do no more than state eor
ms after studying the me witl r It is also of the most
itradietory character, especially in regard to the conditions or

wtion of the river time to i Having regard to the

rned Judge's findings, there is but one econelusion that he ac

and adopted the evidenee of the plaintiff’s witnesses on

subjeet,  The question then before me is to consider whether

evidenee on the part of the defence is of such a strong and

wlming character—in tact hethe the hole case as

06 p.LR
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presented by the defence is such that the Court would be justi-
fied in overturning the decision appealed from. After eareful
examination of all the evidence, and of all that has been urged
I am unable to discover any preponderating testimony which
alone would justify such a course, and I am therefore of opinion
that in the main ease the judgment below should be sustained.

I also agree that the defendant has failed to shew that plain-
tiffs’ breakwater—even if slightly raised has had any appreciable
effect in diverting the water on to his land, and, so far as that
part of his counterclaim is coneerned, it should be dismissed.

I am not so elear, however, that the learned Judge was right
in dismissing the defendant’s elaim for damages for the assault
and hattery hy the plaintiff Perley Lorraine.

Adopting his findings on this subjeet, which are fully justi-
fied by the evidence, that the defendant received serious ill-usage
at the hands of Perley Lorraine—that the defendant was as
saulted, and while held in a disadvantageous position by another
or others the plaintiff Perley Lorraine inflieted severe blows
one at least upon his head, and one at least on his chest with a
butt end of a whip handle. 1 can discover no justification for
his conduet, The plaintifft with others was endeavouring to eut
away and remove defendant’s wing-dams on the ground that
they constituted a nuisance causing damage to his land. The
defendant, while resisting this action, was assaulted and beaten
severely by the plaintiff.  Now, the law only justifies the abate
ment of a nuisanee by a private individual where the right can
be exereised without disturbing the publie peace, or, as stated by
Blackstone, 3 Com., p. 5:

Whatever unlawfully annoys or doth damage to another is a nuis

mee and such nuisance may be abated, that is, taken away, and )

moved, by the party aggrieved thereby, so that he commit no riot i

doing it

See also Porey v, Fitzhowe, 8 Q.B. 757,

It appears from the evidence that while the defendant di
commit the first assanlt in defence of the wing-dams, the plain
tiff and his associates retaliated, throwing him down and other
wise maltreating him as found by the learned Judge. How
ever justified the plaintiff may have been in his conduet in th
first instance, there is no justification for the excessive beating
he and his friends inflicted on the defendant. I am, therefor
unable to agree with the Judge below in dismissing that portion
of his eounterclaim relating to the assault. In my opinion, tl
appeal, so far as this claim is coneerned, should be allowed witl

costs, and judgment for the defendant for ten dollars damages

with all such costs as related thereto. In other respects the aj
peal should be dismissed with costs.

MeaGHER, J., read an opinion dismissing the appeal.
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Russeny, J Fhe plaintiff and defendant are owners of
land on the west and east sides respectively of North river in
Colehester county, which runs southerly for a mile or a little less

past their properties to the tidewater. The river is subjeet to

v ]

freshets and both the viparian proprietors ha we 1 acceustomed

to defend against freshets | |

onstruction of bank linings
\

on 1k linings and
breakwaters, while the defendant put his confidence wholly if not

ltogether in wing-dams, which are struetures built out into the

river, not necessarily above the surface even at low

water. The
plaintifl’s bank-lining begins at the boundary of his property
nd runs southerly till it comes to what may be ealled a break
iter with a spur, the former heing a structure apparently
tlong the river front, and the latter a mere extension of the
weakwater, but curving to the westward inland \bout mid

way between the

nd tl

wginning of the bank linn this break

vater, and on the opposite side of the river, there is a wing-dam
milt by the defendant almost at rvight angles to the course of
he river.  Opposite the breakwater and spur is another wing
lam of the defendant, the shore end of which is nearly opposite
he spur, while the strueture extends in a direetion which would
nake an acute angle with the line of direetion of

that in proportion to its height, that is to say, if built to the

full height of the surface of the river, it would narrow

wannel of the viver very materially It is not built thronghout

to the surface of the river, the lower end of it being below the

ver surface even at low water

The plaintift’s claim is that the defendant’s upper wing-dam
18 deflected the course of the river in such wise as to under
ne his bank lining on the opposite shore, and that the lower
ng-dam has so narrowed the channel of the river as to infliet
rious damage upon him by the diversion of the course of the
ver to such an extent that, unless checked in time, the river
wild make for itself a new channel over the plaintiff’s land
he defendant, on the contrary, sets up, hoth hy way of defence
nd counterclaim, that the plaintiff’s operations in recently
iising the height of his breakwater and building the spur
hich was added to the structure in 1905, have had the effect
sending the water over upon him during freshets, and that
lower wing-dam was necessitated as a defensive measure
n consequence of the plaintifi’s work on his breakwater, The
endant also claims that he has been injured by a piece of
lining that has been built in recent years on the property
one MacKay to the north of plaintiff’s land, in the construe

n of which the plaintiffs or one of them assisted
The evidence is immensely voluminous and it would be im
wsible, within any reasonable limits, to present a useful re
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sumé.  The learned trial Judge has found that the defendant
was in the wrong, chiefly in respect to his lower wing-dam,
which he deseribes as an aggressive structure which has had the
effect of diverting the stream to the injury of the plaintiff,

I think that the weight of evidenee supports this finding and
that damages and an injunction have been vightly adjudged to
be reliefs to which the plaintiff is entitled. But 1 am not so
sure that the defendant’s counterclaim for damages resulting
from the plaintiff's recent work on his breakwater should have
been dismissed.  This breakwater was construeted so long ago
that it is practically conceded that there can be no right of
action in respect of its original eonstruetion,  But the height of
it was raised in 1908, and the defendant’s lower wing-dam on
the opposite side was construeted, pari . it in September, 1908,
and the onter portion in Mareh, 1909, I have said that the spur
to the breakwater was added in 1905, This was the statement
of James Lorraine, one of the plaintiffs, when first ealled as a
witness.  In his testimony, when ealled later in the ease, he
attempted to change the date and put the construetion of the
spur at a much earlier date, but the attempt proved unsuccess
ful, and he was obliged to admit, on eross-examination, that
“the heft™ of the spur was put there in 1905, e admits that
the objeet of the spur was to prevent the water from coming on
his land in the case of very heavy freshets, and that after they
built it there they found it useful; though he qualifies his state
ment to this effect by saying that it is putting it pretty fine
whether the big freshet would go over the land. *““That spur
would be useful if the water ever got high enough to come aver
there.””  James Norrie, the former owner of the defendant's
land, says very distinetly that the height of the breakwater was
inereased two feet, and that it had the effeet of sending th
water over upon the defendant’s land to such an extent that

where onee there was green sod the land presented now th
appearance of the bed of a river. Henry Norrie's evidence i
to the same general effect, Charles Vineent's is to the effeet that
““the heft’ of the water was on plaintiff’s side up to within 1
last two years: then it turned around and ecut through My
Norrie's beach below plaintifi's breakwater. Lewis Lynds holis
an opinion in aceordance with the testimony of the defendant s

witnesses but I attach little importance to his statements as he
has to admit on eross-examination that they are largely theoret

enl. Henry Bennyeat says that the water has run more o
Norrie's side than formerly during the past two or three years
and that the plaintiff's breakwater has been inereased in height
as well as lengthened twenty-five feet in recent years. lenry
Norrie is naturally positive as to the change in the course o
the river since the addition vertically and laterally to the breal
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water.,  Paul Norrie's evidence is to the same general effect
Davison Hill is not so positive as most of the defendant’s wit
nesses but 1 should ineline to attach greater importance to his
guarded statement than to the positive opinions of some of the
other witnesses.  Ile has said, subjeet to objection, that the
plaintift’s breakwater, which, he says, projects in gome places
into the stream, wonld have a tendeney to throw the water over
that way, that is, towards the defendant’s land.  He recolleets,
but will not swear positively, that for twenty vears the water
followed Lorraine's bank and he remembers that there was a
diversion of the water over towards Norrie's land hefore the
defendant’s lower dam was put in: that it would he difficult to
proteet defendant’s land below the lower wing-dam beeause
the land is low, but he does not exactly say, at least in this
connection, that the difficulty of protecting it was any
beeause of the plaintiff's additions to his hreakwater

dence seems, however, to mean this

greater
s evi
The only evidence that 1
can find to meet this strong body of testimony is that of the
plaintiff’s and Perley Lorraine, the latter heing only to the
effeet that the water did not go over the breakwater hefore the
addition to its height. I notice that the learned trial Judge
bases his opinion that the hreakwater did not injure the de
fendant's land, in part, upon the

evations indicated on the de
fendant’s plan. If 1 understand the reasoning, as explained
hy plaintitf’s counsel, it is that the old elevations on the break
water and the elevation of the spur were higher than the eleva
tions on the plaintiff’s land farther up stream, the argument
heing that the spur and breakwater could not Gave had

any
effect in diverting the water beeause it must have

avertlowed
the plaintiff’s land at the lower levels farther up the stream
before it eame to the breakwater. 1 cannot find that this con
dition of things is indicated on the plan.  The only elevations
that 1T find on the plan of the bank lining above the stream are
respeetively 39,95, 41.24 and 41.31.  The height of the old
hirush on the plaintiff’s breakwater is indicated as 38,00 while
the breakwater itself

i elevation of 39,86 to 43,04 on the
spur,  All this is in accord with the admitted purpose of the
hreakwater to prevent the water from flowing over the plain
s land, and it seems to me to be pretty eles

Iy proved that
the effeet of the additions to the breakwater must have been, in
seasons of freshets, to cause a greater flow of water upon the
defendant than would have oceurred had the stream been left
to take its natural course. This I understand to be an aetion-
able wrong for which the defendant could be entitled to
damages

s,

The counterclaim for the assanlt hy Perley Lorraine should
lso have been sustained, The evidenee is clear that Perley
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Lorraine, having undertaken to abate the nuisance and being
resisted used force and as is found by the learned trial Judge in-
flicted severe blows upon the defendant while the latter was
being held in a disadvantageous position by another of the com-
pany engaged in the abating of the defendant’s wing-dam. This
was clearly illegal and I see no answer to the defendant’s elaim
that it was an assault.

I think the appeal should be allowed as to the counterclaim,
which should be sustained with costs, the damages being a very
trifling consideration in comparison with the enormous costs
that have been ineurred by both parties to this ruinons litigation

Dryspare, J.:—Whilst I agree with the finding of the
learned trial Judge that defendant’s wing-dams were offensive
structures and caleulated to change the course of the stream
[ am of opinion that the weight of evidenee establishes that
plaintiff by inereasing the length and height of his breakwate:
and the spur thereto eaused the waters of the river during times
of freshets to overflow the lands of defendant and in a measure
to eause damage to defendant’s land. 1 think the large body
of testimony establishing that since the recent enlargement of
the plaintiff’s works on his side of the river the waters when in
flood do not spread over the whole interval both on plaintiff’s
and defendant’s side as formerly but are now so held by plain-
tiff's structures that at tlood time the overflow is now on de
fendant has not been met.  And in my opinion, although defend-
ant cannot justify his structures as now built he is entitled to
redress from plaintiff for the wrongful action of offensive strue
tures that are calenlated to eause and have under the evidene
caused largely to defendant’s lands. I agree with the opinion
of Mr. Justice Russell herein as also on the counterclaim for
assault,

Judgment below affirmed in part
and appeal allowed in part

McCURDY v. NORRIE.

Nove cotia Supreme Court, Meagher, Russell and Drysdale, JJ
March 12, 1012,

1. ASSAULT AND BATTERY (§ IT—9)—NUISANCE—ORSTRUCTION IN RIVIR
~—ABATEMENT—RESISTANCE—WHEN LIABLE FOR ASSAULT IN R
SISTING,

In an action for damages for assault, where the plaintiff as
private individual is lawfully engaged in abating an obstruction
& river as a nuisance, and the endant, in resisting the abatement
assaults and pushes or strikes the plaintiff, whereby he falls into th
water, the defendant is liable in damages for the assault, and thi
although the assanlt in question instantly led up to an aggravate
assault upon the defendant’s person by one of plaintifl’s companion
who hecomes liable in damages therefor.

[Lorraine v, Norvie, 6 DLR, 122, referred to,)

i
h
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Tins was an action brought by plaintiff against defendant
claiming damages for assault, The defence was that at the
time of the acts complained of defendant was owner of and in
possession of lands at North River in the County of Colehester
and upon such lands was a breakwater which was necessary for
the protection of the lands inst the encroachment of the
river; that plaintiff was trespassing upon the lands, doing dam-
age to the same by tearing up and destroying the breakwater,
whereupon defendant, having requested plaintifi’ to leave said
lands and to cease doing such damage, laid his hands upon him
to remove him, using no more force than was ne CSSAry

The faets were substantially the same as those set out in
the ease of Lorraine ot al. v. Novrie, 6 D.L.R. 122

The ease came up on appeal from judgment of Graham
E..

The appeal was dismissed with costs

The judgment appealed from is as follows:

Gratam, EoJ. - —Most of the facts are dealt with in the judg
ment of this date in Lorraine v. Norrie, 6 D.LR. 122, The plain
tiff was one of the five persons who went with Perley Lorraine to
abate the lower wing-dam as an obstruetion in the North River
The chances were largely in favour of this action resulting in a
breach of the peace and it did so. A\ person taking his redress
in his own hands is in great danger and he should not do so if
his action is likely to result in a breach of the peace

If they did not meet with resistance the chances were largely
in favour of them not being able to abate it to the proper
extent.  The plaintiff was pushed or struck by the defendant
and fell into the water, The defendant thereupon was struck
with a whiphandle on the head and face hy Perley Lorraine

I find for the plaintiff and assess” the entire damages at the
sum of $6 and 1 allow costs.

S. D. McLellan, for appellant.  Plaintiff took the law into
his own hands by going down to the river with Lorraine and his
men, knowing what they were going for He trespassed on
defendant’s land and defendant had a right to put him off
after he warned him that he was a tr
preparing to assanlt defendant when |
wiater

passer.  Plaintiff was
¢ was pushed into the

J. P. Bill, for vespondent. Defendant did not give plaintiff
u chanee to leave, and without requesting him to leave strack
him and knocked him off the wing-dam. Clerk and Lindsell on
Torts (3rd ed.), pp. 141, 142, 317

RusseLL, The plaintiff was lawfully engaged in abating
an obstruetion in the North River. As the learned trial Judg
has said, such an undertaking is very likely to lead to a hreach of
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N.S. the neace, but the party who hreaks the peace is not for that
S C reason exempt from punishment, It seems that in such cases
1912 Ot must needs be that offences come, but woe to that man hy
el whom the offence cometh.,” The defendant in this case is the
MoeCunny

man and he must suffer the consequences of his rash conduet

2

N I'he judgment against him should be affirmed with costs of the

‘ appral.

Drysdale, J, Dryspare, o Aceepting the findings of the trial Judge
herein as | feel obliged to do | agree that the appeal must be
dismissed

Meagher, 1, Meraner, J., conenrred

Appeal dismissed with costs
QUE. PION v. FORTIER and DeREINILLARD |tiers-saisi
# . Queber Superior Court, Beawdin, J.  October 1, 1912
: 8O /
{ 1912 Lo Hesmasn axi wirk (§ 11D —72) —Wire's SEPARATE  BUSINESS—LIA
: — BILITY TO PAY HMUSBAND A SALARY —RIGHT OF EXECUTION CREDITOR
E (et ] AGAINST HUSBAND,
here is no obligation on a wife to pay her husband any salary for
is services given by him in relation to her separate business as a
ontracting carpenter for which there was no agreement to pay, and
noo exeention proceedings can dssue at the instance of o judgment
: creditor to seize any salary or wages purporting to he due by the wife

of the judgment debtor to him under such cirenmstances

ExscurioN g§11--25 SUPPLEMENTARY  PROCEEDINGS—QUERKC  PRAC
FCE—JUDGMENT DERTOR'S SERVICES NOT VALUED IN MONEY

ndment to article 891 of the (% of Civil Proeedure, Que

the proceedings to be

I by Geo, Vo (Que ch. B0, enactin

il tuken where the judgment debtor’s services are not valued in money
loes not apply to all debtors, but only 1o insolvents who have made
an abandonment of their property for the benefit of their ereditors
pursuant to the terms of CP Que, art. 853 ef seq; nor does such

: amendment anthorize the Court to place a valuation upon the serviees

) f the judgment del

performed without salary for his wife carry
3 ing on business as a contractor

Statement

Perimion by the plaintiff to have the Court fix the amount
of the defendant’s salary

The petition was dismissed without costs

(. N Pierre, attorney for petitioner

A Duranlean, attorney for tiers-saisi

Beaudin, 1 Beavms, On February 21st, 1911, the plaintitf obtained
nst the defendant for the sum of $210.57, with in

terest and costs taxed at 3295, On July 4th, 1912, the plaintift

indgment a

caused a writ of saisic-aredt to issue in the hands of the garnishe
who is the defendant’s wife and carries on business s con
tracting earpenter under the firm name of ** Fortier & Co.”’

On July 15th, 192, the garnishee appeared and deelared
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that she did not owe anything to the defendant,  Under eross

examination she replicd to the plaintif’s attorney as follows

My ishand work for me v ut tlary I the moand |
im as | do n | I ha wor I at the proser
time: bu an Doen ve " i or. | f
1 et wihneh my " el indertal o e Nines th mon
of Ma I ha et ' \ ngle niract Sinee Ma I have
mly had v small jol W I a 00, 1 have
not tendered for other contrn recent
e garnishee appeared by attorne On July 16th, the
plaintift served on the garnishee’s attorneys a petition in which
he alleged : that he had issued a saisic-ar that the warnishes
declared that the defendant was hushand and wked  For
her, hut without any salary : that the defendant is insolvent and
works for his wife in order to avoid paying his ereditor nd
that it behooved the Court to determine t silary of the
fendant ; and he coneluded by praying that the Court should
fix the amount of the defendant’s salary aid it tl
amount be declared under seizoee for tl wirposes of the pre
sent seizure
When this petition was presented the garnishee’s attornevs
contended that the law, 2 Geo, V. eh, D0, passed at the last session
didd not apply to t present cas " lefendant |
never mad i abandonment of s proj required by
arts. 8o3 C.P. of s and Tarthermm that this law s in
applicable as between consorts, hut on overed the ease o n
msolvent trader who has mad n abandonment of his propert
according to art. 853 C.1P, and who is working for third
party who is not his wife, without an tlary
I suggested to the parties, as the question was a new one of
the greatest importanee, that it would he preferable to file a
regular contestation of the sawsic-aredt, but they insisted on a
decision at the present stage ol the proceedings in order to
avoid costs, and they admitted that the defendant had never
made an abandonment of his property within the terms of art
853 1, and that the defendant worked for t rarnishee, hut
without salary
First question
Does the aforementioned law, sanctioned on Apr ird, 1912
and in foree on June 3rd, 1912, apply generally to every debtor
or does it only apply to a debtor who has wle an vandon
ment of his property in accordance with art s C.P
It is important to reproduee hoth the rench and Englis
versions of this text of law
W Loi amendant art s | . |
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801 du Code de procédure civile est amendé, en y ajoutant I'alinéa
ivant :—
, sur un jugement rendu contre le débiteur, le eréancier a fait

émaner un bref de saisicarrét et que, sur ce bref, le tiers-saisi a

déel que e débiteur est & son emploi, mais que la valeur de ses

services n'est pas fixée en argent, la Cour, sur requéte du saisissant,

peut ordonner de faire la preuve de la valeur des services du débiteur
et, sur vette preave, évaluer en argent la quotité du salaire dans le

jugement déclarant la saisic.arrét tenante, et le montant ainsi fixé

est traité par la suite, pour toutes les fins de la eause, comme, ayant

et étant alaire du débiteur jusqu' ce quil soit &abli, & la

demande du débiteur on du erdancier, que le montant ainsi fixd

otre modifié
Ch. 50. “An Act to amend article 891 of the Code of Civil Procedure
His Majesty, with the advice and consent of the Legislative Council

and the legislative Assembly of Quebee, enacts as follows:
1. Article 801 of the Code of Civil Provedure is amended by adding
the following paragraph

“If a writ of seiz after judgment has been issued in execution

of a judgment rendered against the insolvent, and if the garnishee
declares that the

ebtor s in his employ but that the value of his

services has not been fixed in money, the Court, on application of the
seizing ereditor, may order proof to e made of the value of the

debtor’s services, and upon such proof may, in the judgment declaring

the seizure binding, value in money the amount of the lant’s

s or salary; and thereafter, the amount so fixed shall be treated
for all the purposes of the cause, as having been and as being, the

lebtor's wages or salary, until it is shewn on the application of the

debtor or of the erveditor that such amount ought to be changed.”

It will be seen, therefore, that this is not a general law ap-
plicable to every debtor indistinetly, but a special law whereby
the Legislature declares it is amending a special article of the
Code of Procedure, to wit, article 891, to be found under the
chapter treating of “* Abandonment of Property’ and which
article before the amendment read as follows:

801, The abandonment of his property discharges the debtor from
his debts to the extent only of the amount which his ereditors have
been paid out of the proceeds of the sale of such property.

Now, the statute above cited declares that this article 891
.. is amended by adding the paragraph above set out which
's in substance that when a ereditor has caused to be issued
a writ of seizure after judgment on a judgment rendered
against a debtor and the garnishee declares that the debtor is
in his employ but that the value of his services has not heen
fixed in money then the Court may order the value of the ser
vices of such debtor to be proven.

It seems to me impossible to come to any conclusion other
than that the debtor mentioned in the amendment is the debtor
spoken of in the original article, to wit, the debtor who has
made an abandonment of his property in accordance with th
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provisions of the chapter on abandonment of property and who
has not completely paid his debts

And what confirms me in this opinion is that the Englis
version has translated the word “‘débiteur’ by the word “‘in
solvent,”” thus indicating in the most formal manner possible
that it is the debtor who has made an abandonment of his pro
perty who is meant. It is quite true, as stated by the learned
attorney for the plaintiff, that in cases of provineial statutes
the French version is usually followed; but 1 take it to be one
of the fundamental rules in matters of interpretation of stat
utes to aceept that version which seems the more in harmony
with the article or chapter amended, in cases of amendment
And as the word ““insolvent’ in the English version seems to
me more in harmony with the chapter on abandonment of pro
perty amended by this law, I eonclude on the first point that
the only debtor falling under this 1912 law is the debtor who
has made an abandonment of his property in accordance witl
the terms of articles 853 ¢f seq. C.P

Second question

Does this law of 1912 apply to consorts?

The decision on the first point would

render a decision on
md point unnece

the

sary in the present case, but 1 have
other cases presently under advisement in whieh this question
may arise. 1 think it, therefore, preferable to pass on this
second point, especially if another Court should come to hold
differently on the first

Before this amendment our jurisprudence had constantl
held that a ereditor could not issue a seizure after judement
against a husband working for his wife, because the law does
not oblige the wife to pay her hushband a salary
trary, by the sole fact of marriage the hushand ineurs the lia
hility of maintaining his wif \ reference to arts. 173, 174 and
175 C.C. shews that the consorts owe each other

; on the con

assistanes
173, Husband and wife mutual

\ el other lelity )

and assistance

A hushand owes protection his wif v owife wilien
er husband

A wife is obliged to live wit r husband and follow

erever he thinks fit 1o resi I'he h nd is obl 1t iv

er and to supply her with a ! ) i life, aceording to
his means and mdity

And reference to Pothier, vol. 6, Nos
that the husbhand is obliged to reeeive his wife in his home, and
to treat her maritally—that is to say
thing necessary to the me

180 and 381, shews

, to supply her with every
eds of livelihood according to his
means, faculties and soeial standing

In a case of Dussault v. Gingras and Couture, T.S.. 4 Re

le J. 503, Mr. Justice Routhier held that a wife who is sep
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arate as to property from her husband and who carries on
ary to her husband,
the manager of her business, and that consequently a judgment
ereditor of the hushand

husiness cannot be compelled to pay a s

mot seize in the hands of the wife
the value of the hushand’s work.

In the case of S-Picrre of al. v, Towle and Dufresne, T.8.,
5 Rev. de J. 3 Mr. Justice Gill followed the above (
Held: The saiary of a hushand working for his wife is not
seizable by saisic-arrét at the instance of a ereditor of the hus
band.  This judgment was confirmed in Review, 17 Que. S.C,
61, Tait, A.CL, Loranger, and Tellier, JJ,

ision,

The same doetrine was followed by Jlr. Justice Pagnuelo
i the case of Arnoldi v, Stewart and Martel, TS, and his judg
ment was upheld by the Court of Review, 17 Que. S.C. A
Loranger, Davidson, and Langelier, JJ. 1 refer more particu-
larly to the remarks of Mr. Justice Davidson, the present Chief
Justice of our Court, at page 261. He said

It s of not infrequent occurrence that a wife buys the insolvent
misiness of her hushand and continues it in her own name.  Experi

ence teaches us that the transfer is often a nominal one.  But, in the

present ease, the business bought was not that of the husband of the

tiers-saisi, but of her father. In the formation of the new firm, and

the acquirement of capital, there appears to have been perfect good
faith Ihe tierssaisi knew that a judgment existed against her
hushand Fhis may have influenced the method of the subsequent

transaction, but, absolute reality as it was, this does no nstitute

framd,  We are not prepared to say, as learned counsel for the tiers
saivi would have us, that an agreement whereby one consort was to

receive a salary for administering the estate of the other, would Ix

but on the other hand where no agreement exists, and o

hushand voluntarily looks after the affairs of his wife Court of

justice will not, in spite of them, assert that the services must be
paid for It is a natural responsibility

We might add further, that there is, in any event, no definite proof
of what the hushand’s serviees were actually worth in dollars and

cents A quantum meruil, Mmoreove presupposes an original inten

work done.  Bat, as al
ord.  Indeed

the ficrssaisi when asked: “Would you not have been compelled 1t

to pay according to the val

I, no such intention is dis by the

pay an agent, if your husband refused to look after the firm?™” an
wered No, | would have done it myself,” and in support of her
that she had worked

ability in that respect stat n the business

when her father earried it on

Finally, the same thing has been held by Mr. Justice Char
bonneau in Frank v. Lafrance and Riopelle, TS, 32 Que. S.('
piN

Did the statute above-mentioned alter the obligations whicl
the consorts owe mutually to each other solely as a rvesult of

the eelebration of the marriage? In my opinion there ean Iy
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In re SCAMEN et al. v. CANADIAN NORTHERN R. CO.

Viberte Nupreme Court, Havvey, .., Seott, Stuart, Simmons, awd
Walsh, JJ. September 25, 1912

Lo Evinesce (§ VII A—390) —LIMITATION OF EXPERT EVIDENCE—EVIDENCE
Act (AuTal) 1910, cn, 3, sk, 10,
Section 10 of the Alberta Evidence Act, 1910, 2nd sess,, ch
i attempt to put a limit to what is commonly known as expert evid
ence, and it should not be extended to all evidence which might liter
ly be called opinion evidence, but should be given a fair interpreta
tion so as to make it reasonable and workable,

20 Evinesce (§ VI A—390) —ALBERTA EVIDENCE ACT—SEVERAL FACTS IN

VOLVED IN IRIAL—LIMITATION OF NUMBER OF EXPERT WITNESSES

Upon the proper interpretation of section 10 of the Alberta Evid

nee Act, 1010, 2nd sess., ch. 3, in the event of a trial or inquiry in

volving several facts, upon which opinion evidence may be given, a

party is entitled to call three witnesses to give such evid upon
each of such facts, and he is not limited to three of sueh witne

for the whole trial

Tuis is a case stated by an arbitrator for the opinion of the
Court as to the proper interpretation of seetion 10 of the Al
berta Evidence Aet which is as follows: ** Where it is intended
by any party to examine as witnesses persons entitled accord

ing to the law or practice to give opinion evidence, not more
than three of such witnesses may be called upon either side.’

0. M. Biggar, for railway company,

F. ', Jamicson, for the owners.

Hakvey, C.J. 1t is pointed out by counsel that in evidene
given hy the ordinary witness there is frequently more or less
of opinion evidenee, ¢.g., where a witness states that a person
was well when he saw him it is in reality nothing more than
a statement of an opinion which he formed from the appearance
of the person, and if the section is to be treated literally, since

any one is entitled to give opinion evidence of such a character,
any party might be limited to three witnesses in any It
does not appear, however, that that is what the seetion contem

plates. It appears to be an attempt similar to that in other
Jurisdietions to put a limit to what is commonly known as ex
pert testimony and the Court should give it a fair interpreta
tion, so as to make it r
warrant it,

sonable and workable if its terms will

of a trial or
other enquiry in which witnesses are to be examined a party is
to be limited to three of sueh witnesses for the whole trial or
inquiry or whether in the event of such trial or inquiry involy
ing several facts upon which opinion evidence may be given a
party is entitled to three of such witnesses on each of such faets

Witnesses are ealled for the purpose of proving facts and a
witness can only give evidence as to one fact at a time, There

The question then arises whether in the course
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is nothing in the section referring to trials

nquirie t  ALTA
simply deals with the giving of evidenee -

Any faet which requires to be proved must be proved | 1912

evidence, and if opinion evidence in the sense mentioned is
desired to be given as part of such proof, the section at once
applies and limits the side which is attempting to prove and the

side which is attempting to dis

ove the fact each to three of

such witnesses. This interpretation appears to give effeet to the 2. Co.
intention of the section as indieated by its words and there ap —
: . . Wa cJ
pears to be nothing in it which would justify any further lim
tation
Scorr, SimMoNns, and W <11, JJ.. conenrred Scott, J

Judgment accordingly

WINNIPEG ADVERTISING CO. v. HILSON

Vanitoba Court of Appeal, H C.1., Richa , ( i oA
Haggart, JJ.A. Octol 10 )10
Contraers (§11 B 4—19 ADVERTE \ =y
O 10
FHEATRE CHANGED TO MON PICTURE 5
Whe the plaintil elain v bala 1 ng, u
LW it fe
ear ' \ n ot ™ ty
Ir ' I \ i A}
reduction wing the term 0 r fa
Ve ‘ erforma . e evidence
i it and seenery i
drop cur vilding anothe cet in r
there adopted the same name “Empre Theaty and that the \
f the original “Empre I'heat building wa anged to t
Bijou,” and was operated for the remainder of the tern \
picture show under that' name ‘ Ivertisement on the cu
maining in the “Bijon” on the original drop Sho Rahe ko
true construction of the words “Empress Theatr rend t thea
in the contract, as gathered from ‘ ‘ trume 1
parties thereby contemplated the organization l plar
and seenery, as an active theatre and van \ ving mila
wiformanee and t that W ‘ n | ‘
lefendant was not mder the tra '
Bijon” was not of the kind cor

Arpreal by the defendant from the judgment of the County Statement

Court Judge at trial in favour of the plaintiffs in an action for

the balanee due on an ady
The appeal was allowed
H. V. Hudson, for the plaintiffs
F.J. G McArthur, for the defendant

The iundegment of the Court was delivered by




Dosminion Law Reports, |6 D.LR.

MAN. HaGaarr, J.A The plaintiff elaimed from the defendant
C. A $100 as a balance after allowing certain eredits for advertising
1912 under a contract in writing, the material portions of which are
as follows
Winniee; Winnipeg, Man., Nov. 24th, 1910
ADVERTISING

Co. The undersigned heveby ag to lease space No, nine upon the
3 specialty drop curtain of the Empress Theatre, Winnipeg, Man., for
Hitsox the period of one (1) year (12 mos.) commencing from Dec. lst,

"vm;;' '“l 1910, for which I agree to pay to the Winnipeg Advertising Co., or
order, the sum of one hundred and fifty dollars (£150.00), payable
at the rate of twelve dollars and fifty cents per month on demand

It i< understood that should, for any reason, the theatre close or
fail to give the regular number of performances, it shall in no way
invalidate this contract, but a pro rata allowance in time shall be
given the advertiser
On the 21st April following the date of the contraet the

lessees of the Empress Theatre vacated the premises and re
moved all their plant (exeepting the drop eurtain, which did
not fit the new building) to another building on another street
in Winnipeg. The new building was given the name ** Empress
Theatre™ and the building vaeated was afterwards known as
the “Bijon."" The Empress, both in the old and in the new
building, was what is generally known as a vaudeville show,

while the Bijou was run as a moving picture show

The advertisement appeared on the space contracted for
on the eurtain for the period agreed upon

The d
ing contracted for. The show was different, and the audiences
were different. The defendant paid up until the 21st of April,
but denied any further lability,  The learned County Court
Judge was of opinion that it was the place rather than the kind

fendant elaimed that it was not the kind of advertis

of performance, or the quality or kind of |

ple that were going
to see it, that was contemplated. With all deference and respect
for the opinion of the County Court Judge, I think, on reading
the evidence, and considering the conditions and eirenmstances
surrounding, that the intention to he gathered from the doeu
ment was that * Empress Theatre™ must be taken to mean the
organization, including the plant and seenery, as an activ
theatre and vaudeville show, g

1

ment of the plaintift will be set aside and judgment entered for

ving regular performances

» defendant s appeal is allowed with costs and the judg

the defendant with cos's

Appeal allowed
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COONEY et al. v. JICKLING et al

Manitoba King's Bench I'rial before Macdonald, J September 23, 1912
1. COMPROMISE AND SETTLEMENT (§ [—4
PRIOR TO DATE—~KNOWLEDGE OF CLAIMANT

Where it appears that an agreement was intended to settle all

matters then in dispute between the parties, no subsequent elaim
should be allow in respeet of a matter arising prior to the date
of the agreement, of which the party claiming had knowledge at that
date,

Tue late Lemon Jickling appointed his wife executrix under
his will and as such she disposed of a portion of the estate as
she had a right to prior to the g

rant of the probate.  Subse-
quently she renounced, and letters of

granted to the defendant MeConnell.  Matters being in dispute
between the parties, a settlement was arrived at under the terms
of which the estate was divided. The remainder, after the
eifie portion allowed to the wife, was to be the portion of the
defendants, other than the defendant MeConnell

The defendant carried out the

administration were

terms of the agreement witl
the exeeption of the payment of $604.50, songht to he recovered
in this agtion. Defendants did not deny this indebtedness, but
set up by way of counterclaim a claim to that portion of the
estate which the wife disposed of prior to the agreement and
settlement. The agreement made between the parties was silent
as to the portion of the estate the widow had disposed of, and no
claim was set up to it until after her death. Defendants at the
time of the settlement were aware of the faet that the widow
had disposed of eertain chattels now claimed by them as their
share of part of the estate under the settlement

Judgment was given for the plaintiffs and the counterelaim
was dismissed

A. W, Bowen, for the plaintiffs
H. W. McConnell, for the defendants

MacpoNann, J The defendants admit the elaim of th
plaintiffs, but resist payment of the same by way of counterclaim,
and this counterclaim must be governed by the
agreement, exhibit 1

Under the will of the late Lemon Jickling, Elizabeth Jick

ing, his wife, was made executrix, and after his death, which
took place in August, 1910, his widow, being his excentrix, dis
posed of the chattels claimed hy the defendants herein as part

terms of the

his estate to which they now elaim to be entitled under the
erms of the agreement, exhibit 1

The estate became vested in the executrix immediately after

death of the testator, and she as such executrix disposed of a

106 p.Lr
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portion of the estate as she had a right to, prior to granting of
probate,

The defendant MeConnell beecame vested of the remaining
portion of the estate and title thereto and it was vested in him
only hy the issue of letters of administration and on the renuncia-
tion of the exeentrix.

The widow (and exeeutrix) applied for probate of the will,
which was opposed by the defendants other than the defendant
MeConnell.  Litigation ensued, and finally, and upwards of a
vear after the d e of Lemon Jickling, the settlement, ex-
hibit 1, was arrived at.

Under the terms of this settlement the estate was divided.
The remainder, after the specific portion allowed to the widow,
was to be the portion of the defendants other than the defendant
MeConnell,  The defendants carrvied out the terms of the agree-
ment with the exception of the payment of $604.50 sought to he
recovered in this action. The defendants do not aeny this in-
debtedness, but set up by way of counterclaim a elaim to that
portion of the estate which the widow disposed of prior to the
agreement and settlement.  The agreement is silent as to the
portion of the estate she disposed of and no elaim was set up to
it until after the death of the widow. The defendaris at the
time of the settlerment were aware of the facet that the widow
had disposed of certain of the chattels now claimed by them as
their share of part of the estate under the settlement.  On the
30th of May, 1911, the solicitors of the defendants wrote the
plaintiffs’ solicitors expressing their knowledge of the faet and
stating their intention of rvestraining her. The defendant Alfved
Jickling says that hefore the agreement of settlement he dis-
covered that Mrs. Jiekling (the widow) was disposing of the
estate.  He knew of the sale of the antomobile to Took shortly
after the sale and a considerable time before the settlement, and
now after the widow's death, they set up a elaim to which a refer
ence was not made in the settlement arrvived at Furthermore,
they were aware of the fact that the widow had heen disposing of
n portion of the assets of the estate, for in clanse 7 of the agree

ment of settlement they make a provision that they are to deliver
up to her the furniture and household effeets not already in her

possession or not heretofore disposed of by her

It seems to me that the agreement was intended as a settle-
ment of all matters conneeted with the estate on the day of the
date of the agreement and anything disposed of by the widow
and exeentrix named in the will prior to that date was not in-
tended to be taken into aceount as part of the estate.  There will,
therefore, be judgment for the plaintiffs for the sum of $604.50
together with interest at 8 per cent. from the 12th day of April,
1912, and costs. 1 dismiss the eounterelaim of the defendants

with costs
Judgment for plaintiffs.
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could have their first opportunity to apply to the Judicial Com-
mittee for leave to appeal. It is this applieation for a further
stay that is before me,

Against granting the application it is urged that the ques-
tions involved, though large, are of no public import; that there
is in favour of the plaintiff the verdict of the jury and the
unanimous decisions of the Court en banc and the Supreme
Court of Canada dismissing appeals by the defendants; that the
defendants themselves elected to appeal to the Supreme Court
of Canada rather than direct to the Judicial Committee; that
a Judge of the Supreme Court of Canada refused a stay of
proceedings; and what is my own opinion, that the substantial
justice of the ease is with the plaintifis while the defendants
have raised some unmeritorions defences, such as the absence
of the corporate seal, and the absence of sufficient proof of the
authority of the defendants’ general manager.

For the applieation it is urged that the defendants have, as
every litigant, a right to go to the Court of last resort and that,
inasmuch as it is shewn that the plaintiffs are now out of the
jurisdietion and have no assets within it and outside of what
they may eventually recover in this action appear to have little
or no assets, an appeal to the Judicial Committee would be
nugatory and would have to be abandoned.

Mr, Justice Duff refused the application to stay proceed-
ings at a time when he had jurisdiction, see Peters v, Perras,
42 Can. S.C.R. 361, inasmuch as at that time the judgment of
the Supreme Court of Canada had not yet been certified to this
Court, He in fact dealt with the application on its merits and
refused it notwithstanding that he and other Judges of the
Supreme Court of Canada had, when dealing on the merits with
applications for similar orders, granted them; see Union In-
vestment Co, v. Wells, 41 Can. S.C.R. 244,

The fact that on the application before Dufl, J., the amount
of the judgment had not been paid into Court and now is in
C'ourt seems to me to make no real difference between the eir-
cumstances then and now inasmuch as had he thought it a pro-
per case in which to grant the stay it is a matter of course that
payment into Court would have been made the condition: see
the last cited case.

In view of Mr. Justice Dufl’s decision and the faets that
three tribunals have without dissent found in favour of the
plaintiffs, that the defendants, having a right to appeal to the
Judicial Committee direct, elected to appeal to the Supreme
Court of Canada, from which they now have no appeal as of
right, that it does not appear that there has been any miscar-
riage of justice, through accident, mistake or otherwise, but
on the other hand, that every question in dispute has been fully

w

— -

—_—a A
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considered, that the case involves merely a question of fact and
nothing of public import, and that in view of the decisions of
the Judicial Committee, leave to appeal is, in my opinion, alto-
gether likely to be refused; see cases colleeted in Holmested &
Langton’s Judicature Aet, 3rd ed., 1038 ¢f seq. 1 have come to
the conclusion that I should refuse the application with costs
as I now do. In this opinion four out of five of my brother
Judges whom I have had an opportunity of consulting agree.
It follows as a consequence of the dismissal of the application
that the money in Court should be paid out to the plaintiffs
and I aceordingly so order,

Application refused.,

ST. GERMAIN v. L'OISEAU.

Vberta Supreme Court, Harvey, C.J., Nimnons, and Walsh, JJ
October 4, 1912,

1. Brokers (§ 11 B—12)—CoMMISSION OF REAL ESTATE AGENT—(AUSA
CAUSANS ESSENTIAL—SALE OF LANDS,

disen
merely  beeat the

Although it is clearly the law that an agent may not be
titled to the commission on a sale of lands
actual sale takes place without his knowledge, if his acts really
brought about the relation of buyer and sell yet, in a case in which
the agent fails to shew that some act of his was the ceusa causans
or an eflicient cause of the sale, he cannot recover

[Burchell v, Gowrie, [1910] AC. 614, specially referred to.]

2, Brokers (§ 11 B—12)—CoMMISSION OF REAL ESTATE AGENT—CAUSA
CAUSANS,

Where an agent claims commission under a contract for negotiating
the sale of lands, the determining principle is that he must have
brought the vendor and purchaser together, not necessarily a personal
introduction, but one through which the purchaser knew that the
fand of the vendor was for sale; and the absence of that element is
fatal to the eclaim.

ArpesL by defendant from the judgment at trial dismissing
the plaintiff’s action for commission on the sale of certain land.

The appeal was dismissed with costs,

H. A. Mackie, for plaintiff, appellant.

H. L. Landry, for defendant, respondent.

Harvey, C.J.—With considerable hesitation 1 have come to
the conclusion that the appeal should be dismissed. It is per-
fectly clear that the faet that the sale was subsequently com-
pleted without the knowledge of the plaintiff does not in itself
disentitle him to a eommission on the sale for there are numer-
ous authorities that decide that expressly, see Burchell v. Gowrie,
[1910] A.C. 614, at p. 625.

However, in the same case at p. 624 it is stated :—
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In the words of the later authorities, the plaintiff must shew that
some act of his was the causa causans or was an eflicient cause of the
sale,

It is in this respect that I think the evidence of the plaintiff
does not go far enough to enable him to sueceed in view of the
learned trial Judge’s dismissal of the action. The purchaser
was clearly not disposed to help the plaintiff’ by his evidence
and though some of his statements appear to me hardly con-
sistent with other statements so that if I had been trying the
case I am not sure that T would have come to the conclusion
the trial Judge did, yet I cannot say that he was wrong for
the evidence does not, beyond doubt, shew that the sale was
really brought about by the plaintifi’s efforts,

SiMMoNs, o, :—1 conecur.

Warsn, J.:—One Denis bought the farm of a man named
Desjarlais and when the sale was closed he asked the plaintiff
if he knew of any other farm that he, Denis, could buy in the
same neighbourhood. The plaintiff suggested that the defen-
dant’s farm was for sale. Denis already knew this, having been
s0 informed by Desjarlais. Denis then told the plaintiff’ that if
he, the plaintiff, could buy the defendant’s farm at $30 per
acre, being the price suggested by the plaintiff, he Denis would
take it. Immediately after this the plaintiff saw the defendant
and after some discussion the defendant by writing authorised
the plaintiff to sell the land for $5,000, and by the same writing
agreed that in the event of a sale being made by the plaintiff
at this fizure he would pay him $200 by way of commission. It
appears that the name of Denis was not suggested to the de-
fendant in these negotiations as that of the proposed purchaser,
The plaintiff advised Denis that the defendant would sell for
$5,000, but this was $200 more than Denis, who was really act-
ing for others, was authorized to pay, and he said he would not
buy at that price. This was the last and the only thing that the
plaintiff had to do with Denis in the matter after receiving the
defendant’s authority to sell. A few days later Denis decided
to buy and he went to the defendant and purchased his farm
for $5,000, the defendant then being ignorant of the faet that
Denis was the man with whom the plaintiff had been negotia-
ting. The plaintiff sues to recover his commission of $200, The
learned Distriet Court Judge who tried the action dismissed it
and from this judgment the plaintifft appeals,

In my opinion the judgment appealed from is right. 1 do
not think that upon the facts of this case it ean be said that
any act of the plaintiff was the causa causans or an efficient
cause of the sale. If the relation of buyer and seller had been
really brought about between Denis and the defendant by the
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acts of the plaintiff he would certainly have heen entitled to his
commission even though he had no hand whatever in the actual
making of the sale. But I am unable to see how it can be said
in this case that anything that the plaintiff did broueht about
this sale, The position is simply this, that a man who knew that
the farm of another was for sale asked the plaintiff to ascertain
for him the price for which it eould be bought, and that the
plaintiff did ascertain and communicate the priee to this man,
who subsequently bought from the defendant without any fur
ther intervention of the plaintiff, How did the plaintift make
himself the efficient eause of the sale? IHe did not discover the
purchaser. He simply ascertained for a man, who already
knew that the land was on the market, the price at which it
could be hought, If Denis had not known hefore this talk with
the plaintiff that the defendant’s land was for sale | think it
might then be very well said that it was through him that the
sale was afterwards made and that this, coupled with the other
faets of the ease, would entitle him to his commission. But it
is the faet that it was not the plaintiff who, to quote from the
evidence, “‘put Denis next to the farm™ but that Denis came to
him knowing as much about the matter apparently as the plain-
tiff himself did, which, to my mind, distinguishes this case
from all others of its kind with which I am familiar. 1 do not
intend to load this judgment with references to or eitations from
any of the numerous decisions upon this branch of the law with
which our reports, particnlarly those of Western Canada in
recent years, arve filled. But through them all will be found
running this as the determining prineiple in such a case as this

that in order to entitle him to his commission the agent must
have brought the vendor and purchaser together or must have
given an introduetion which resulted in a sale, not necessarily a
personal introduction but one through which the purchaser
knew that the land of the vendor was for sale The absence
of that element from the faets of this ease is, 1 think, fatal to
the plaintiff’s right to recover, and I would dismiss the appeal
with costs,

Appeal dismissed
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MERRITT v. CITY OF TORONTO.

Ontario Court of Appeal, Moss, C.J.0,, Maclaren and Meredith, JJ.A., and
Clute and Sutherland, JJ. June 28, 1012,

1 Warers (§ 11 A—66) —RIGHT OF RIPARIAN OWNER TO ACCESS TO NAVIG-
ABLE WATER—MARSIY GROUND INTERVENING,
One whose land is separated from navigable water by marshy
ground is not a riparian proprietor in respect of the navigable water.
[Ross v. Village of Portsmouth, 17 U.C.C.P. 195; and Niles v, Cedar
Point Club, 175 U.S, 300, referred to; Merritt v. City of Toronto, 23
O.L.R. 365, afirmed on appeal.)

Arpean by the plaintiff from the judgment of a Divisional
Court, 23 O.L.R. 365,

The appeal was dismissed, Macraren, J A, and Crure, J.,
dissenting,

H. M. Mowat, K.C., for the plaintiff. The plaintiff has a
patent for land ‘“to the water’s edge,”” and also for land outside
of that, and the Court below erred in holding that the plaintiff
was not the owner of land covered by water, and entitled to the
rights of a riparian proprietor. The evidence shews that Ash-
bridge’s Bay is a part of the Harbour of Toronto, and that the
plaintiff bought on account of the riparian rights to which he
claims to be entitled. The evidence further shews that, as a
matter of fact, the bay was navigable, and that a great extent of
the beach was clear, except where there were bits of floating bog
that any one could easily move away. There was no ‘‘marsh
hay'" in front of the plaintiff’s land, but only this species of
aqueous growth which would float away, and did not deprive
the water of its navigable quality. Ie referred to Hood v. Tor-
onto Harbour Commissioners (1873), 34 U.C.R. 87, and to the
Lake Seugog case, Bealty v. Davis (1891), 20 O.R. 373, which is
the leading case on the subjeet, and whieh, it is respectfully sub-
mitted, is not suceessfully distinguished by the learned Chan-
cellor from the case at bar. Ile also referred to a number of
cases cited in the previous argument, 23 O.L.R. at p. 366, and
to Esson v. McMaster (1842), 3 N.B.R. 501.

H. L. Drayton, K.C., and G. A, Urquhart, for the defendants,
a1 med that the plaintiff was not a riparian proprietor, and had
no rights as such. The plaintiff’s rights are held under patent
from the Ontario Government only; and if, as maintained hy
him, the marsh is navigable water, his patent is inoperative. As
a matter of fact, however, the appellant’s property has never
been used for navigation purposes, and is incapable of being so
used. In any case, the defendants’ works do not obstruet navi-
gation, and have eaused no damage to the plaintiff. We have
not blocked his entrance and have improved the general right of
way. They referred to Ross v. Village of Portsmouth (1866),
17 C.P. 195, per Wilson, J., at p. 203; Ratté v. Booth (1886), 11
O.R. 491, per BRoyd, C.. at p. 498; S.C. (1887), 14 AR. 419,




6 DLR.| Megrirr v. City oF TORONTO,

per Patterson, J A, at p. 432; Orr Ewing v. Colquhoun (1877),
2 App. Cas. 839; The Queen v. Meyers (1853), 3 C.P. 305;
Baldwin v. Eric Shooting Club (1901), 127 Mich. 659, 660-662;
The Queen v. Robertson (1882), 6 Can. S.C.R. ; Attorney-
General v. Perry (1874), LR, 9 Ch. 423, per Jessel, M.R., at p.
4250,

Mowat, in reply, argued that Ross v. Village of Portsmouth,
supra, turned on a different state of facts, as there it was a
question of a wadable stream. Beafty v. Davis is conclusive in
the plaintiff’s favour. There is no doubt as to his bona fides, and
he should be given the benefit of any doubt that may exist in
the matter,

Moss, C.J.0.:—Appeal by the plaintiff from a judgment of
a Divisional Court affirming the judgment of Magee, J., after
trial without a jury, dismissing the action.

So far as the facts of the case are concerned, it is unfortunate
that, owing to the accidental destruction of the stenographer’s
notes of the testimony on behalf of the defendants, there is no
complete transeript of the evidence in the case, and the only
record of that part of the testimony is furnished by the notes of
the learned trial Judge. However, the testimony bearing on the
question of the nature of the plaintiff’'s property and the nav-
igability or supposed navigability of the waters of Ashbridge’s
Bay has been noted with very considerable fulness and detail.

And it is proper to assume that, in determining the issues,
the learned Judge gave due and proper weight to that evidence,
so far as it is opposed to *the evidence adduced on hehalf of the
plaintiff,

The plaintiff rests and can only rest his case against the
defendants upon such rights as he has under the grant to him
of what is designated the lot covered with water extending south
to the property granted to the defendants by the two several
patents in the case. And it was ineumbent upon him to shew,
not only that the waters of Ashhridge’s Bay were navigable in
the sense in which that quality is to be found in order to confer
riparian rights of the kind elaimed, but also that his property did
in faet border upon the waters. If that which intervenes be-
tween his dry land fronting on Eastern avenue and the north
limit of the defendants’ property has always been marshy, boggy
land, and the defendants’ property for some distance south of
the north limit has always been of the same nature, there is
nothing in the respective grants and conveyances to turn them
into water lots.

Upon the best consideration I have been able to give to the
testimony, and without the aid of what is recorded in the publi-
cations referred to by Middleton, J., I come to the same con-
clusion as the Chaneellor, viz., that the plaintiff’s property, com-
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prised within the conveyances and grants under which he claims,
is now and always has been marsh, and nothing but marsh; and
that between it and the artificial channel through which he seeks
access as riparian owner there is land of a like character.

Present appearances, after so much has been done hy means
of dredging and channelling to create a condition of open water,
afford no index to the eondition in early days of the waters of
the Ashbridge’s Bay marsh and of the lands bordering upon
them. But, whatever the conditions may have been at the
easterly part, the testimony makes it plain that there always was
bog and marsh to the west in front of the property now elaimed
by the plaintiff, and that its character has undergone but slight
change, though liable, of course, to some changes in appearance
and wetness according as the year or season was a wet or dry
one.
Upon the whole, I am unable to say that the conclusion of the
Divisional Court is erroneous; and I would, therefore, dismiss
the appeal.

SUTHERLAND, J., agreed with Moss, C.J.0.

MegeoitH, J.A.:—The only right which the appellant con-
tends for here is a right of navigation; no other rights, riparian
or otherwise, are set up. The question, and the only question,
therefore, is, whether the waters, in front or at the back, which-
ever any one may choose to call it, were, at the time of the acts
of the defendants complained of, navigable: entirely a question
of fact.

The trial Judge adjudged that they were not: but, unfor-
tunately, he gave no reasons for his conclusion; and we are,
therefore, without any assistance from him in now considering
the question. A Divisional Court, upon an appeal from him to
them, affirmed his judgment ; but, unfortunately, did so, largely,
upon statements contained in loeal private publications, which
were not evidence, and which were not attempted to be put in as
evidence hy either party, or indeed even mentioned, upon the
trial, or upon the argument before it: so that that judgment is
vitiated and cannot stand, nor can it afford much assistance
upon this appeal.

But, upon the whole evidence adduced at the trial, it is
quite impossible for me to find that the waters to which the
plaintiff’s land extended were navigable; and the onus of proof
that they were is, of course, upon the plaintiff. It may very well
be that at no very great cost a channel, sufficient for small boats,
might have been made, giving access from the plaintiff’s land to
navigable waters of the bay—through shallows, reeds, and other
obstruetions—hbut no such right appertained to the land. Those
who are familiar with the marshes along the great lakes, and
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connecting rivers, which bound this Province to a great extent,
can have no great difficulty in understanding the evidence and
reaching the conclusion that the plaintiff’s land did not extend
to navigable marsh waters: see Niles v. Cedar Point Club (1899),
175 U8, 300, and Ross v. Village of Portsmoutl, 17 C.P, 195,

It cannot make mueh, if any, difference what causes the
obstruction to navigation, or whether or not it is in any sense a
floating obstruction, so long as it destroys navigability, and is
permanent, or there be no right, in the land-owner, to compel
its removal, or to a way through it,

I would dismiss the appeal.

Crure, J.:—Appeal from the Chancery Division dismissing
the appeal from the trial Judge, who dismissed the action with
costs,

The plaintifft is the owner of certain land in the eity of
Toronto, having a frontage of 166 feet 3 inches on Eastern
avenue, with a depth of 265 feet, which is alleged to extend to
the water’s edge, hereafter referred to as the “land lot.”’

e also owns a strip of land covered with water, of the same
width, to the south of the land lot, and extending on the westerly
side 596 feet 7 inches, and on the easterly side 546 feet 6 inches,
and eontaining 27, acrves, to the northerly limit of lands
owned by the City of Toronto, hereafter referred to as the
“water lot.”

The plaintiff elaims riparian rights in respect of the land lot,
and charges that the defendants have interfered with those
rights by digging a canal through their property and throwing
the earth excavated therefrom on the north side of the canal
adjoining the plaintiff’s property, and thereby shutting him off
from access to the navigable waters of Ashbridge’s Bay. This
he claims to be contrary to the distinet understanding between
the ecity, himself, and other owners of land fronting on Ash-
bridge’s Bay, and that, in violation of such understanding be-
tween the parties, they registered a plan of the proposed work
without recognising the riparvian rights of the plaintiff. The
plaintiff asks for a mandamus to compel the defendants to
amend the plan by reserving the riparian rights of the plaintiff
and to compel the defendants to remove the obstruetions placed
in front of the plaintifi’s land, and an injunction to restrain
the defendants from interfering with the rights of the plaintiff,
and for damages and other relief,

The defence denies the plaintiff’s title, or that he ever had
any riparian rights in respect of his lands, claims a binding
agreement which debars the plaintifft of all elaim or right to
cross the defendants’ land, and claims under grant from the
Provinee of Ontario up to the line so settled, and, in the alter-
native, under Dominion grant, and that the plaintiff’s claim, if
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any existed, was by arbitration under see. 437 of the Consoli-
dated Municipal Aet, 1903, and is barred by sec. 438 of the same
Act, more than a year having elapsed since damages were
sustained, and that the defendants’ work was for the public
benefit.

The trial Judge, Magee, J., gave no written opinion, but
endorsed on the record a simple dismissal of the action. An
appeal was taken to the Divisional Court. The Chancellor there
states, 23 O.L.R. 367, that the action was dismissed by the trial
Judge on the ground that the plaintiff’s property was land, and
not water, and that he was not in any sense a riparian propri-
etor. The Chancellor in his judgment says that ‘*the plaintiff’s
land is now, and always has been within historical memory,
marsh and nothing but marsh;’’ and that ‘“‘the law of the case
is that law which pertains to the ownership of marsh land.”
Middleton, J. (p. 372), was of opinion that the rights of the
parties are the rights of adjoining proprietors, and that no ques-
tion of riparian or water rights arises. ‘‘Each owner may re-
claim or may diteh as he sees fit, but neither has any right over
the lands of the other. This swamp was not such a body of water
as either has the right to have maintained. It is, in truth, no
more than a wet parcel of land where reeds and brushes grow,
upon which marsh hay is cut, and this must be regarded as land,
and not water.”” The appeal was dismissed, Riddell, J., agree-
ing in the result.

The plaintiff elaims ownership to the ‘‘land lot’” by a certi-
ficate of ownership under the Land Titles Act, dated the 26th
November, 1890, This description on the east is to the water’s
edge. It does not follow the water’s edge, however, but proceeds
westerly parallel with BEastern avenue. The water line (or
swamp, whichever it be) encroaches on the south-westerly por-
tion of the lot, so that the whole front of the land lot touches the
water (or marsh) on its southerly boundary.

The plaintifi’s title to the ‘‘water lot’’ is by grant from the
Crown dated the 3rd December, 1889, and is described as 2 ],
acres of land covered with water, and may be known as follows.
The deseription then is: *‘Commencing at a point on the water’s
edge of Ashbridge’s Bay,”” the point being the south-western
corner of the “‘land lot;’’ ‘‘thence south 16 degrees east 596 feet
G inches more or less to the northern limit of the property of the
(orporation of the City of Toronto, as patented to them on the
18th May, 1880; thence north 56 degrees 40 minutes 15 seconds
cast along said limit to a point where a line drawn parallel to
the limit between township lots Nos. 11 and 12 and distant 297
feet measured westerly thereupon and at right angles thereto
will intersect the said lot; thence north 16 degrees west 546 feet
7 inches more or less to the water's edge'—that is, to the
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south-east corner of the “‘land lot”"—*‘thence south 74 degrees
west parallel to Eastern avenue, and along said water's edge
160 feet 3 inches to the place of beginning.”” The grant is made
upon the condition and undertaking that, should any elaim be
made in respect of the premises by the Government of (‘anada,
the grantee shall not be entitled to elaim compensation from the
Ontario Government. The Crown also reserves ‘‘the free use,
passage, and enjoyment of, in, over, and upon any navigable
waters that shall or may be hereafter found under or be flow-
ing through or upon any part of the said parcel or tract of land
covered with water hereby granted as aforesaid.’

The grant to the City of Toronto, referred to in the plain-
tiff’s patent, describes the land as that certain parcel or tract
of marsh land and land covered by waler containing hy compi-
tation 1,385 acres, more or less, reserving the right of passage
over all navigable waters ‘‘that shall or may hereafter be found
on or under or be flowing through or upon any part of the said
premises hereby granted,’” and also reserving all rights of fish-
ery and free aceess to the shores of Lake Ontario and the Bay of
Toronto,

The defendants also elaim by grant from the Dominion Gov-
ernment dated the 10th October, 1903. The consideration men-
tioned is $20. The patent recites ‘‘that whereas the lands here-
inafter described form part of a public harbour vested in ITis
Majesty as represented by the Government of Canada:’’ and the
lands are desceribed as “‘all and singular that pareel of marsh
land and land covered by water in the city of Toronto, resery-
ing the free use and passage and enjoyment over all navigable
waters that shall or may be found on or under or be flowing
through or upon any part of the lands thereby granted.”

A large number of witnesses were examined as to the extent
the lands of the plaintiff and the city were covered with water,
and whether the waters covering such lands were navigable,
What is known as Ashbridge’s Bay is made up of portions of
open water and land covered or partly covered with water,
through which have grown reeds and marsh grass, A portion
of this so-called land covered with water is a floating vegetable
mass, with clear water between it and the solid ground. Large
portions of this floating mass would from time to time, under
strong winds, drift away; and one old resident, Mr. Leslie,
stated that he remembered one occasion when the whole float-
ing mass had drifted off to the south of the bay, leaving the
shore line from this place to the east of the plaintiff’s ‘‘land
lot,”” and so along the west shore to Carlaw avenue, entirely
free from marsh grass, and the water clear. This probably
was an innocent exaggeration, although the evidence does clearly
establish that sometimes very large portions of this floating mass
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of vegetable matter would move across the bay under heavy
winds. It does not follow that, if the lands referred to are not
navigable for large or small eraft or at all, the plaintiff has
no riparian rights. If it be “*land and nothing but land,”” doubt-
less the plaintiff has no claim; but, if it be land between high
and low water mark, different considerations arise.

After much negotiation, the eity and the owners of lands
along the water’s edge, including the plaintiff’s predecessor in
title, agreed upon a conventional line, known as the *‘Unwin
line.”” It was, no doubt, expected and intended at the time
that the various owners should be recognised as owners down
to the boundary line of the property conveyed to the eity; but
the Ontario Government, claiming for the Crown the land be-
tween the water’s edge and open water, granted to the city the
part south of the conventional line, and to the plaintiff and
others the land north thereof ; and it is a matter worthy of note
that the plaintiff’s patent deseribes the ““water lot’" as covered
with water, referring to it “‘as being composed of water lot in
front of part of lot No. 12, broken front concession from the
bay.”” It recognises the southern limit of the plaintiff’s **land
lot’" as being *‘a point on the water’s edge of Ashbridge’s Bay,”’
and the reservation contained in the grant, in respeet of the
free use “‘of all navigable waters,”” leads one, 1 think, fairly
to the conclusion that both the Government and the purchaser
considered the ““water lot’” in question land covered with water,

and not simply land

The evidence elearly shews that immediately in front of the
“land lot"" there is, even in comparatively low water, open
water, which at times varies from 16 inches in low water to 2,
3, and even 4 feet deep in high water

This depth of water extends at all events from the “‘land
lot™" 30 to 40 feet, where, it would appear, for some distance the
water is not so open and not so deep.

Hay has been cut over the lands immediately to the
many years, and probably to a certain extent over the
lot’" in question, but this is not so clear.

In eutting the hay the men waded through the water, vary-
ing in depth in the different seasons; and, beneath this “‘erust’’
formed of rotted vegetable matter, there was clear water that,
in some places, in breaking through, would take a man up to
his neck.

In high water over a large part, if not all of this area, a
boat could pass and did pass; the fishers and hunters passed over
it in that way in fishing and hunting; but it was not navigable
for boats of any considerable size over this ‘‘water lot’" exeept
in high water.

In making the soundings for the works of the defendants
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complained of, the engineer found clear water beneath the
“erust’” along the boundary line of the city property and for
30 to 50 feet to the north, as far as they sounded it

I think, therefore, that the lands included in the plaintiff’s
“water lot,”” and in the similar lands to the south of the de
fendants’ line to the open water of the bay, may be properly
described as lands between high and low water mark—with
this further fact that, beneath this vegetable “erust”

formed by
decayed veg

table matter, there was clear water. This

space
between the erust and the bottom proper was taken into account
by the defendants’ engineers in ascertaining the amount of the
excavations to be allowed the contractors

In ler to ascertain whether the plaintiff’ is a riparian
prop r, and if so what are his rights, it will be necessary to
consider the effeet of the grant of which his land forms a part,
and also in what way, if any, his rights were affected by the
conventional line now separating the property of the plaintiff
and the defendants

» township lot is deseribed as being composed of lot No
12 in the first concession with broken front east of the River
Don, in the township of York, with all the woods and waters
thereon lying, beginning at a post in front marked 12/13;
thenee north 16 degrees west 125 chains; thence north 74
degrees east 20 ehains; thence south 16 east to the
westerly along the front to the place of beginning, with allow-
ance for roads. What does ‘‘the front’ in this deseription
mean’! It was elearly established by the evidence that there
was open water at the south-east corner of lot 12, and a whar{
known as Leslie’s wharf was built on lot 11 at that place, and
used for many years for receiving and shipping wood and

front ; thenee

other freight, and that there was open navigable water from the
wharf both into Toronto Bay and Lake Ontario. 1 think the
word “*front,”" therefore, means the water’s edge, and the line
follows alorg the front or water’s edge from the point between
11 and 12 westerly to the place of beginning. 1f the water’s edge
of Ashbridge’s Bay were not navigable, this deseription would
carry the ownership to the middle line of the waters which form
one of the outlets of the Don River. But, from the evidence, I
think that there ean be no doubt whatever that Ashbridge’s Bay
is navigable for small eraft; and, therefore, the ownership ex-
tended only to the water’s edge. This would give the owner of
lot 12 riparian rights; and the plaintiff, as the owner of a part
of the township lot 12, and which is deseribed as coming down

to the water's edge, has the same riparian rights as his prede-
cessor in title had, unless lost by consent given to the conven-
tional line forming the boundary betwen the property of the
plaintiff and that of the defendants
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With great respect, I am unable to agree with the view ex-
pressed in the Divisional Court by the Chancellor and Middle-
ton, J., that the portion of the land in question below the water’s
edge must be treated simply as land withont riparian rights,
I think it established, by the witnesses of the defence as well
as by the witnesses of the plaintiff, that the land south of the
line forming the southerly boundary of township lot 12 and
the open water is land between high and low water mark. It
rises and falls with the rising and falling of the water in the
lake and bay. In high water, small boats may pass over it.
Fish in great numbers are found there, Clear water is found be-
neath the floating mass of vegetation; and, notwithstanding the
rank growth of aquatic grass, it is quite distinet from what
may be called solid land proper. The greater portion of it for
the greater part of the year is covered with water. Even when
hay is being cut on the land east of the plaintiff’s land, it is
overflown with water several inches deep, and the floating mass
sinks under the tread, as the growth of grass is being cut.

If 1 am right as to the water line, then, following the English
rule of law applied to navigable and non-navigable waters alike,
excepting only navigable tide waters, there is the prima facic
presumption that the grant from the Crown to the plaintiff’s
predecessor in title earried his ownership to the middle thread
of the bay (the decision in this case by the trial Judge having
been given prior to and so not affected by 1 Geo. V. ch. 6(0.) :
Keewatin Power Co. v. Town of Kenora (1908), 16 O.L.R. 184,

It was probably this view of the case that led to the agree-
ment in regard to the conventional boundary line. But I think
there exist cirenmstances and conditions in this case sufficient
to repel such presumption. The deseription of the lot by metes
and bounds beginning at a post and giving the acreage—the fact
that it fronts on a bay, which is a part of Lake Ontario and con-
nected with it and only separated from it by sands thrown up
by the waves—the uniform action of the Crown in claiming
ownership of the lands below high water mark by granting to
private persons the bed of navigable waters below high water
mark—render it quite impossible to apply the English rule of
law in favour of the owners of lot 12 fronting on the bay, so as
to extend their ownership to the land covered with water. 1
am, therefore, of opinion that, in the present case, the prima
facie presumption is rebutted, and that the grant by the Crown
of lot 12 is limited to high water mark. Prior to the Kecwatin
case, the English rule seems not to have been applied in this
country to navigable waters, and there are many dicta to the
contrary. See the cases collected by Anglin, J., in the Kecwatin
case (1906), 13 O.L.R. 237, at pp. 252, 253. It was recently
held in the House of Lords, the House being equally divided,
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and so affirming the decision of the Irish Court, that no right
can exist in the publie to fish in the waters of a navigable, inland,
non-tidal lake, no matter how large: Johnston v. O’Neill, [1911

A.C. 552.

The B.NJA. Aet and speeial legislation would seem to govern
such a ¢ This, however, has only an indireet bearing on the
present case; as, subject to publie regulations, the plaintiff is
entitled to fish there either as riparian owner or owner of the
water lot.

Prior to the grants, the land between high and low water
mark belonged to the Crown as represented by the Provinee of
Ontario, except such portions as the Dominion might elaim
under the B.N.A. Act in respect of harbours. See Lord Hers
chell’s judgment in the stated case Attorney-General for
the Dominion of Canada v. Attorneys-General for the Provinces
of Ontario Quebec and Nova Scotia, [1898] A.C. 700, quoted
below.

The right of the riparian owner to use the water does not
depend upon the ownership of the soil under the water; and
whether owned by the Crown, as represented by the Dominion
or Provinee, or by a private person, cannot affect the plain
tiff's riparian rights.

Then what were the riparian rights of the grantee of lot
12 and other lots fronting on Ashbridge’s Bay? Much emphasis
was laid upon the right of navigation in the discussion at bar,
but that right of a riparian proprictor is common with the
right of the public; and it does not follow that, because the land
between high and low water mark in front of the plaintifi’s lot
is not navigable, therefore he has no riparian rights, or that
he would not be affected by the obstruction placed in front of
his water lot by the defendants. This depends upon other con
siderations, to which T will refer presently

Many questions affecting the present case were submitted in
the special case referred by the Governor-General in Couneil
for decision to the Supreme Court, In re Provincial Fisheries
(1896), 26 Can. S.C.R. 444, The ease was carried to the Privy
Couneil : Attorney-General for the Dominion of Canada v. At-
torneys-General for the Provinces of Ontario Quebec and Nova
Scotia, [1898] A.C, 700, Lord Herschell, in giving judgment,
pointed out the distinetion between proprietary rights and legisla-
tive jurisdietion under the BN A, Act; that, ““whether a lake or
river be vested in the Crown as represented by the Dominion or
as represented by the Provinee in which it is situate, it is equally
Crown property, and the rights of the public in respect of it,
except in so far as they are modified by legislation, are precisely
the same. . . . There is no presumption that because legis
lative jurisdietion was vested in the Dominion Parliament pro

11—6 LR,
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prietary rights were transferred to it. . . . Whatever pro-
prietary rights were at the time of the passing of that Act
possessed by the Provinees remain vested in them except such as
are by any of its express enactments transferred to the Dom-
inion.”” It was held that the transfer of ‘‘public harbours’
operates on whatever is properly comprised in that term, hav-
ing regard to the eircumstances of each case, and is not limited
merely to those portions on which public work has been executed.
His Lordship expressed the opinion (p. 712) ““that it does not
follow that, because the foreshore on the margin of a harbour is
Crown property, it necessarily forms part of the harbour. It
may or may not do so, according to ecircumstances. If, for
example, it had actually been used for harbour purposes, such
as anchoring ships or landing goods, it would, no doubt, form
part of the harbour; but there are other cases in which, in
their Lordships’ opinion, it would be equally clear that it did
not form part of it.”” With regard to fisheries and fishing
rights, it was held that see. 91 of the B.N.A. Aet did not eonvey
to the Dominion any proprietary rights therein, although the
legislative jurisdiction conferred by the section enabled it to
affeet those rights to an unlimited extent, short of transferring
them to others,

It was held in this case by the Supreme Court that the
owner, having riparian rights before Confederation, had an
exclusive right of fishing in non-navigable, and in navigable non-
tidal, lakes, rivers, streams and waters, the beds of which had
been granted to them by the Crown, following The Queen v.
Robertson, 6 Can, S.C.R Their Lordships of the Privy Cfoun-
eil declined to answer this question, as the riparian proprietors
were not parties to the litigation, or represented before their
Lordships.

It was held in Pion v. North Shore R.W. Co. (1887), 14 8.
(C.R. 677, that a riparian owner on a navigable river is en-
titled to damages against a railway company, although no land
is taken from him, for the obstruction and interrupted access
between his property and the navigable waters of the river, for
the injury and diminulion in value thereby oecasioned to his
property. This was affirmed in the Privy Council: North Shore
RW. Co. v. Pion (1889), 14 App. Cas. 612, Lord Selborne
gave a very full judgment, commenting upon a number of cases.
He points out that in Miner v. Gilmour (1858), 12 Moore P.C.
131, 157, that tribunal determined, after two arguments, that
with respect to riparian rights (in that case the river was not
tidal or navigable), there was ‘‘no material distinetion between
the law of Lower Canada and the law of England.”” He quotes
from Lord Kingsdown, who delivered the judgment of the com-
mittee in that case, where he said: ‘‘By the general law applie-
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able to running streams, every riparian proprietor has a right
to what may be called the ordinary use of the water flowing
past his land; for instance, to the reasonable use of the water
for his domestic purposes, and for his eattle; but, further, he
has a right to the use of it for any purposes, or what may be
deemed the extraordinary use of it, provided he does not thereby
interfere with the rights of other proprictors, either above or
below him.”” e then points out that this general law was
deeided, in Lyon v. Fishmongers’ Co, (1876), 1 App. Cas, 662,
683, to be applicable to navigable and tidal rivers. At p. 621
he proceeds: *“The only ground of distinetion suggested between
a non-navigable river (such as that in Miner v. Gilmour) and a
navigable or tidal river, forming at high water the boundary
of riparian land, was that in the ease of a non-navigable river
the riparian owner is proprictor of the bed of the river ad
medium filum aquar, which, in the ease of a navigable river such
as the St. Charles, belongs to the Crown. The same distinetion
was contended for in Lyon v. Fishmongers' Co.; but the House

of Lords, on grounds with which their Lordships concur,
thought it immaterial. Lord Cairns rejected the proposition
that the right of a riparian owner to the use of the stream
depends on the ownership of the soil of the stream; he adopted
the words of Lord Wensleydale in Chascmore v, Richards
(1859), 7 H.L.C.. 349: ‘The subject of right to streams of water
flowing on the surface has been of late year fully discussed,
and by a series of carefully considered judgments placed upon a
clear and satisfactory footing. It has now been settled that the
right to the enjoyment of a natural stream of water on the sur-
face, ex jure natura, belongs to the proprietor of the adjoin-

ine lands, as a natural incident to the right to the soil itself,
and that he is entitled to the benefit of it, as he is to all the
other natural advantages belonging to the land of which he is
the owner. He has the right to have it ecome to him in its natural
state, in flow, quantity, and quality, and to go from him with-
out obstruction, upon the same principle that he is entitled to
the support of his neighbour’s soil for his own in its natural
state.” . . . Their Lordships have considered the authorities
referred to in support of this part of the appellants’ argu-
ment, and they are of opinion that none of them tend to establish
the non-existence of rviparian rights upon navigable or tidal
rivers in Lower Canada, or to shew that the obstruction of such

rights without Parliamentary authority would not be an action-
able wrong, or that, if in a case like the present the riparian
owner would be entitled to indemnity under a statute author-
ising the works on condition of indemnity, the substituted access
by openings such as those which the appellants in this case have
left would be an answer to the claim for indemnity.”’
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In Miner v. Gilmour, 12 Moore P.C. 131, it was held that in
respect of riparian rights (in that case the river was not tidal or
navigable) there was ‘‘no material distinction between the
law of Lower Canada and the law of England.”” Lord Kings-
down, delivering the judgment of the committee, said (p. 156) :
“By the general law applicable to running streams, every
riparian proprietor has a right to what may be called the ordin-
ary use of the water flowing past his land; for instance, to the
reasonable use of the water for his domestic purposes, and for
his eattle; but, further, he has a right to the use of it for any
purposes, or what may be deemed the extraordinary use of it,
provided he does not thereby interfere with the rights of other
proprietors, either above or below him.”” And this general law
was, in England, held applicable to navigable and tidal rivers
(with the qualification only that the public right of navigabil-
ity must not he obstructed or interfered with), by the House of
Lords in Lyon v. Fishmongers’ Co., 1 App. Cas. 662,

In the Lyon case, the head-note reads: ‘‘By the Thames Con-
servancy Act (20 & 21 Viet. ch. 147), see. 53, the Conservators
appointed under that Act have a power to grant a license to a
riparian proprietor to make an embankment in front of his own
land abutting on the river, but though such license might be
the owner’s justification so far as the public right of navigation
was concerned, it would not authorise a licensee, being a riparian
owner, to embank in front of his own land so as injuriously to
affect the land of another riparian owner.”” The Lord Chan-
eellor (Lord Cairns) says (p. 672): ““With much defer-
ence for the Lords Justices, I should have thought that
some authority should be produced to shew that the natural
rights possessed by a riparian proprietor, as such, on a non-
navigable river, are not possessed by a riparian proprietor on
a navigable river. The difference in the rights must be
between rivers which are navigable and those which are not;
and not between tidal and non-tidal rivers; for, as Lord Hale
observes, the rivers which are publici juris, and common high-
ways for man or goods, may be fresh or salt, and may flow and
re-flow or not; and he remarks that the Wey, the Severn, and
the Thames, ‘and divers others, as well above the bridges as
below, as well above the flowings of the sea as below, and as well
where they are become to be the private propriety, as in what
parts they are of the King’s propriety, are public rivers juris
publici.” A riparian owner on a navigable river has, of course,

superadded to his riparian rights, the right of navigation over

every part of the river, and on the other hand his riparian rights
must be controlled in this respect, that whereas, in a non-navi-
gable river, all the riparian owners might combine to divert,
pollute, or diminish the stream, in a navigable river the public
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right of navigation would intervene, and would prevent this be-
ing done. But the doetrine would be a serious and alarming one,
that a riparian owner on a public river, and even on a tidal pub-
lie river, had none of the ordinary rights of a riparian owner, as
such, to preserve the stream in its natural condition for all the
usual purposes of the land; but that he must stand upon his right
as one of the public to complain only of a nuisance or an inter-
ruption to the navigation. The Lord Justice. suggests that the
right of a riparian owner in a non-navigable river arises from
his being the owner of the land to the centre of the stream,
whereas in a navigable river the soil is in the Crown. As to this,
it may be observed that the soil of a navigable river may, as Lord
Hale observes, be private property. But putting this aside, /
cannot admit that the right of a riparian owner to the use of the
stream depends on the ownership of the soil of the stream.”

He then quotes from Lord Wensleydale in Chasemore v.
Richards, and proceeds: ‘‘My Lords, 1 cannot entertain any
doubt that the viparian owner on a navigable river, in addition
to the right connected with navigation to which he is entitled as
one of the publie, retains his rights, as an ordinary riparian
owner, underlying and controlled by, but not extinguished by,
the public right of navigation.”

Lord Chelmsford in the same case (p. 678) says: “Why a
riparian proprietor on a tidal river should not possess all the
peculiar advantages which the position of his property with
relation to the river affords him, provided they occasion no
obstruction to the navigation, I am at a loss to comprehend. If
there were an unauthorised interference with his enjoyment of
the rights upon the river connected with his property, there can,
I think, be no doubt that he might maintain an action for the
private injury.”

Lord Selborne (p. 683) says: ‘““The title to the soil constitut-
ing the bed of a river does not carry with it any exelusive right
of property in the running water of the stream, which can only
be appropriated by severance, and which may be lawfully so
appropriated by every one having a right of access to it. [t s,
of course, necessary for the existence of a viparian vight that the
land should be in contact with the flow of the stream; but lateral
contact is as good, jure nature, as vertical; and not only the
word ‘riparian,” but the best authorities, such as Miner v.
Gilmour, and the passage which one of your Lordships has read
from Lord Wensleydale’s judgment in Chasemore v. Richards,
state the doetrine in terms which point to lateral contact rather
than vertical. It is true that the bank of a tidal river, of which
the foreshore is left bare at low water, is not always in contact
with the flow of the stream, but it is in such contact for a great
part of every day in the ordinary and regular course of nature,
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which is an amply sufficient foundation for a natural riparian
right.”

In Stockport Waterworks Co. v, Potter (1864), 3 H. & C. 300,
it was held that ‘‘a riparian proprietor derives his righis in
respect of the water from possession of land abutting on the
stream, and if, by a deed which conveys only land not abutting
on the stream, he affects to grant water rights, the grant, though
valid as against the grantor, can create no rights for an inter-
ruption of which the grantee can sue a third party in his own
name,’’

In Attorney-General v. Burridge (1822), 10 Price 350, 24
R.R. 705, it was held that the Crown might grant, by letters
patent, all the lands between high and low water-marks: but this
subject-matter of grant, as being jus privatum in the King, must
be subject to the jus publicum or public right of the King and
people, to the easement of passing and repassing both over the
water and the land.

See also Attorney-General v. Parmeter (1822), 10 Price 378,
24 R.R. 723, where the right to the seashore was very fully con-
sidered, the case afterwards going to the House of Lords.

In Attrill v, Platt (1884), 10 Can, S.C.R. 425, it was held that
the lateral or riparian contact of the land with the water was
sufficient to entitle the riparian owner to objeet to the flow of the
water in its natural state being interfered with,

Bigaouette v, North Shore RW, Co, (1889), 17 Can. S.C.R.
363. A riparian proprietor on a navigable river is entitled to dam-
ages against a railway company for any obstruetion to his rights
of accés et sortie, and such obstruction without parliamentary
authority is an actionable wrong; following North Shore R W,
Co. v. Pion, 14 App. Cas. 612,

Many of the American cases in regard to lands similar to
those in the present case are governed by special statutes, and
especially in respect of large areas of submerged or partly sub-
merged lands along the great lakes,

Under special Act of 1850, the Federal Government in cer-
tain cases conveyed to the State, which was then enabled to make
grants of land freed from riparian rights, all which presupposes
such rights to exist where not so affected by statute. See Brown
v. Parker (1901), 127 Mich. 390; Baldwin v. Evie Shooting Club,
127 Mich. 659. In the case of State v. Lake St. Clair Fishing and
Shooting Club (1901), 127 Mich. 580, the majority of the Court
held that *“‘certain land which, in its natural state, was in some
places a few inches above, and in others slightly below, the ordin-
ary water level, and was at times entirely submerged, did not
constitute a part of the bed of the lake, but was swamp and over-
flowed land, within the meaning of the Swamp-land Aect of 1850,
80 as to pass to the State thereunder.”” Hooker, J., in this case,
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dissenting, held that the lands did not come within the Acts
relied upon by the majority of the Court, and that, therefore,
they had to be dealt with as at common law; and he reviews the
American cases very fully upon the subject. His description of
the land in question is very like the present: ** After passing
the hard land of the island, the banks of the respective channels
are submerged to a great extent, if not altogether, and are
marked by a rank growth of aquatic plants, which not only
horder the open water of the channels, but cover a vast area of
submerged land, which, time out of mind, has been ealled the
‘St. Clair Flats.” "’

The American authorities in regard to riparian and littoral
rights are collected in 29 Cye. 333-337. At p. 336, it is said
“The owner of land bounded by navigable waters has a right
to free communication between his premises and the navigable

channel of the river. This riparian right of aceess is strietly
the right of access to the front of the property and does not
include the right of access to the sides of piers. The right of
access does not depend upon the ownership of the lands be-
tween low water mark and the line of navigability, and is the
same whether the land abuts on tidal or non-tidal water. This
right of access is property, and while the right does not pre
vent the State from assuming jurisdiction and control over the
bed and banks between high and low water marks, yet any
aet which makes the front of his land less aceessible to the
water is an injury for which an action for damages may be
brought, exeept where the right has been obtained by eminent
domain or the interference is the improvement of the naviga
tion of the river by the State or regulation of commerce by
('ongress.  Where the riparian owner is deprived of sueh
right of access, he may also enjoin the obstruction.™

Applying the law as indicated in the foregoing cases to
the faets here, I am of opinion that the grantee of the broken
front of lot 12 had riparian rights quite independently of the
right in common with the publie of navigation, and that the
plaintiff, by virtue of his ownership of the ““land lot’" which is
bounded by the water, and is so recognised in the grant to him
of the ‘““water lot,”” has the same riparian rights, e has
the right to use the waters unobstructed; to fish in them;
to boat over them:; and at all times to reach the open water in
front.

I am further of opinion that the obstruetion eaused by pil-
ing earth from the eut on the bank between his land and the eut
1 actionable interference with these rights. There was no
necessity for their so doing. The cut could have been made
without affecting prejudicially the plaintiff’s rights by ecither
'th or piling it on the south side, as was done

was

removing the e
further to the

ast in front of Leslic’s property.
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The defendants having made a channel, the plaintiff has the
right to reach this channel over the submerged land without
obstruetion, and to utilise it for navigation; and this none the
less because the depth of water has been thereby inereased.
See Diamond v. Reddick (1875), 36 U.C.R. 391; Beatty v. Davis,
20 O.R. 373; Hale, De Jure Maris.

I do not think the plaintifl is entitled to that part of the
relief asking for the reformation of the plan registered, for the
reason that, in my opinion, that does not affect his rights. It
was not the registration of the plan or the making of the cut
by which he was injured: it was the unnecessary raising of the
obstruetion, shutting him out from the open water.

The defences raised other than that of the denial of the
plaintiff’'s property and riparian rights, 1 shall now consider.
The defendants contend that the plaintiff’ is bound by the agree-
ment of his predecessor in title, who, as one of the owners of the
broken front, accepted a convenient boundary whereby were
lost to him any riparian rights, if such ever existed. The recital
in this agreement shews that what was in dispute was the bound-
ary representing the high water mark, and it was this boundary
they agreed to settle and abide by, Had the Crown been a
party to this agreement, it would have given the owners the
land down to this line, and that line by consent would have
represented high water mark, and all lands which came down to
that line would have been riparian proprietors’. This agreement
was acted upon by the city obtaining a grant of land south
of this line. Of course, the Crown was not bound by this agree-
ment ; and, to perfect his title, the plaintiff got a grant of what
was considered land covered by water stretching between the
“land lot"" and the conventional boundary line. The plaintiff,
therefore, has the right to rest upon this agreement upon which
the defendants acted and obtained thiiv grants both from the
Ontario and the Dominion Government, and to say that, by
consent and by virtue of that agreement, the conventional line
as between the plaintiff and defendants must be considered the
water’s edge or high water mark.

This view as to the intention of the parties and the meaning
of the agreement is borne out by reference to what was done by
the parties, and is perfectly good evidence, not to vary the terms
of the patent, for which it is inadmissible (Wyatt v. Attorney-
General of Quebec, [1911] A.C. 489), but to shew that the pat-
ent was issued in pursuance of the agreement.

To understand the full effect of what was done, it is neces-
sary to go back to the license of occupation granted by the then
Provinee of Canada to the City of Toronto on the 12th January,
1847, Leaving out the formalities of the document, it is a
license to the eity to occupy ‘‘the marsh lying to the eastward
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of the city and the peninsula which forms the harbour of the
city, reserving free access to the beach for vessels, boats,
and persons.”” The ecity claimed to be entitled to a
patent under this license; and, by an order in council of the
I1st October, 1866, the issue of the patent for these lands was
authorised. In January, 1873, a plan and report were prepared,
at the instance of the city, shewing the northern boundary of
the marsh to be high water mark, and this is irly defined on
the map and so stated by their engineer. (See his letter to the
Mayor of the 18th January, 1873, exhibit 15.)

On the 6th Mareh, 1873, the City Solicitors transmitted the
plan and other papers to the Commissioner of Crown Lands, and
asked for a patent for the lands as shewn on the plan. 1t thus
clearly appears that what they elaim was the land to high water
mark. In a subsequent letter of the 20th April, 1874, reference
was made to what had already been done, and the question
whether anything further was required was asked. It appears
to have been at this stage that the property-owners along the
bay raised the question of their rights; and in July an agreement
was come to, which was suceeeded by the agreement of the 23rd
October, above referred to.

In the final petition for the patent, the plan of survey,
the deseription of lands, the first agreement and the agreement
of the 23rd October, Unwin’s report, and the report of the
council, were all included with the petition as the necessary
documents upon which the patent was asked.

In Unwin’s report, which forms part of the material used
in asking for the grant, he says: ‘“The construction to he put
upon these terms ‘marsh’ and ‘front’ must be a matter of
opinion. From the Harbour Master’s official records it is
clear that what may be termed ‘marsh’ at a certain season of
one year would be covered deep with water at the same season
in some other year.”” He further points out: ‘‘That the old
surveds of record in the registry office and in your own private
keeping shew the high water mark and marsh limit in a position
altogether removed from the limits of high water and marsh as
seen at the present time.”’

He then suggested the advisability of adopting for a bound-
ary such straight lines as would, while giving the owners all they
were entitled to receive, be satisfactory to the corporation.
Here again it is quite plain that what the defendants were
striving to obtain was not land in the proper sense of the term,
but land between high and low water mark, and, therefore, of
certain seasons of the year admittedly covered with water,

Mr. Unwin further refers to the circular inviting the owners
to be present, and the difficulty of obtaining a final agreement,
which, however, was finally settled upon. There was some diffi-
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culty about the final agreement being signed, because of the
opening of certain streets which had not heen mentioned in
the first agreement.

The grant to the eity was finally made in pursuance of the
agreement and consent, recognising the houndary line as high
water mark. In a letter to the Commissioner of Crown Lands
dated the 31st August, 1880, Mr. MeWilliams, who had formerly
been the City Solicitor, on hehalf of the land-owners, points out
that, had his elients not believed that the Government admitted
their right to all lands lying to the north of those to which
the city were entitled, they would never have entered into the
agreement for establishing the boundary which led to the
issue of the patent to the eity.

The Government seems to have recognised the righteous-
ness of the owners’ claim by making a grant to the plaintiff of
the land between his ““land lot’" and the boundary line as land
covered with water, and at what must be considered a nominal
sum; nor did the city take a different view.

In the report of the City Engineer on the reclamation of
Ashbridge’s Bay, dated the 21st December, 1891, exhibit 7,
he says, after referring to the expenditure necessary to cleanse
the bay: ““This it is that the city, it seems to me, desires to see
done ; and the main obstacle that stands in the way of doing it is
the great expense, coupled with the difficulty and probable further
expense of dealing with riparian proprietors on the north shore
of the bay whose property will be affected by the works in
question, It is this obstacle of expense that has hitherto been
a bar to the eity’s undertaking the work,”’ ete.

As late as 1895, the executive committee submitted their
report respecting Ashbridge’s Bay improvements, in which
they said: *“Your committee beg to recommend the adoption of
the following report of the City Engineer re the above, and that
a copy of the plan referred to be filed by the City Surveyor in
the registry office for East Toronto; but no work shall be done
on the north shore hetween Blong street and the eastern terminus
until satisfactory arrangements have been made with the prop-
erty-owners as regards riparian rights and filling.”

After a perusal of the admitted documents bearing upon
this branch of the case, I find it impossible to come to any other
conelusion than that the eity, down to the commencement of the
improvements, recognised that the property-owners had certain
riparian rights, which such improvements might prejudicially
affect. The agreement fixing the boundary line, so far from
being an answer to the plaintifft’s elaim, is, in my judgment,
the strongest kind of recognition on the part of the defendants
of the existence of such elaim, and of the settlement upon that
basis, and of their recognition of the owners’ rights, by receiv-
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ing a patent from the Crown based upon their consent, and in
this action setting up that patent as their title to the land
south of the conventional boundary In my opinion, they
are estopped, by their conduet in obtaining the agreement, in
acting upon it, and in availing themselves of it, from now
denying the existence of those riparian rights which such
agreement recognises.

The foregoing affords, in my opinion, distinet ground upon
which the plaintiff is entitled to succeed in this action.

It was a reliance of the plaintiff on the action of the counecil
in pursuance of this elear understanding that delayed the plain
tiff’ in bringing his action,

There was no intention and no agreement by the owners to
abandon their riparian rights, The conventional boundary hav
ing been agreed to, the Government was enabled to grant to the
city lands to the south of what was recognised by both parties as
the water line. Even had no patent been granted for the part
south of the ““land lot’’ to the plaintiff, the defendants would,
I think, have been estopped from denying that the plaintiff’s
title came down to the conventional boundary ; but, whether that
be so or not, the grant from the Crown of the **water lot™ puts
the plaintifi’s right, in my opinion, beyond question. The
plaintiff has now the same rights that he would have had if
there had been no grant to the defendants or to himself of
the land covered with water, except that the water line by
consent is shifted further south, The effect of the conventional
line simply settles the boundary of their lands, both of which
are lands between high and low water mark and subject to the
law affecting such lands.

I have this further to say as to the way the case strikes me.
The city, as e

y as 1847, accepted a license of occupation from
the Government of Canada, which, as representing the Crown,
could only own the land as representing the bed of navigable
waters below high water mark. The land having passed at
Confederation either to the Dominion as having control of
harbours or to the Provinee as the owner of the hed of navigable
waters not theretofore conveyed to a private owner, and having
taken a grant from both, the defendants now seck to have it
deelared that the land was neither one nor the other, but land
free from all rights which attach by virtue of that character
under which alone they elaim the right to have the grants from
the Crown made to them. This, in my opinion, they have no
right to do, but are bound by the nature and character of the
land as represented in their grants, whether from the province
or the Dominion. This view is not based only upon the prin-
ciple of estoppel, but upon the broader ground of publie policy,
that an individual receiving a grant from the Crown cannot
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be permitted under that grant to claim something different in
character from that asked for and granted.

This point is very well put in Brown v. Parker, 127 Mich.
390, and a quotation from Beard v. Federy (1863), 3 Wall.
478, 492, The following observations may be referred to: “‘If
parties asserting interests in lands acquired since the acquisi-
tion of the country could deny and controvert this record, and
compel the patentee, in every suit for his land, to establish the
validity of his elaim, his right to its confirmation, and the cor-
rectness of the action of the tribunals and officers of the United
States in the location of the same, the patent would fail to be,
as it was intended it should be, an instrument of quiet and
security to its possessor. The patentee would find his title
recognised in one suit and rejected in another, and, if his title
were maintained, he would find his land located in as many
different places as the varying prejudices, interests, or notions
of justice of witnesses and jurymen might suggest.”” And
again: **We are of the opinion that the survey by the Govern-
ment, and transfer to and sale by the State to the meander
lines, as State swamp land, conclusively establish the boundaries
of the lake, and that title of abutting proprietors extend to them
upon the presumption that must be conclusive, i.e., that when
the meander lines were run they followed the true shore of the
lake.”” If ome puts here the conventional boundary in the
present case as representing the authorised surveyed land, and
both parties requested the Government so to treat it, by applying
for their grants recognising it, the words quoted are directly
apposite, I think, to the present case.

The action taken by the Dominion Government in erecting a
break-water to protect the harbour cannot affect the plaintiff’s
rights in this action; the plaintiff is not complaining here of
that act, whether right or wrong.

Nor can effect be given, in my opinion, to the defence set
up under the patent from the Dominion Government. If the
defendants rely upon that grant, they are bound by its terms,
and it declares that the lands conveyed form part of the public
harbour. If this be so, the plaintiff’s lands abut on this harbour,
to which he has a right of access as to navigable waters.

It is, however, contended for the defence that an action does
not lie, and that the plaintiff, whatever his rights may be, must
proceed under see. 437 of the Municipal Act by arbitration; and
that, more than a year having elapsed, any claim that he may
have had is barred.

I think there are several answers to this objection. The first
answer is, that the improvements made were not made under the
Municipal Aet, but under special statutes, 54 Viet. ch. 82, see.
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6, and 56 Viet. ch. 85, see. 9. A further answer is, that the de-
fendants have by their pleadings taken the position that the
plaintiff’ does not own the lands claimed by him, that he has
no riparian rights in respeet thereof, and that his patent from
the Crown is void. These are issues raised by the defence which
cannot be tried, I think, by an arbitrator appointed under the
Municipal Act. But, on referring to the Aet, it will be seen that
the injury complained of does not “‘necessarily result’’ from the
exercise of such powers. Indeed, as before indicated, any injury
to the plaintiff would not necessarily follow from the making
of the eut. It was the defendants’ negligent and wrongful act
in depositing the earth taken from the cut to form a northern
barrier against the plaintiff. This was wholly unnecessary, and
in such case the Act does not apply. Damages under the Act
must be the legal and necessary results of the act complained
of: The Queen v. Poulter (1887), 20 Q.B.D. 132, It is only for
damages thus necessarily resulting from the exercise of the
statutory powers that the land-owner is compelled to seck com-
pensation under the statute: Corporation of Raleigh v. Williams,
[1893] A.C. 540, at p. 550. See Brine v. Great Western R.W.
Co. (1862), 31 L.J.Q.B. 101; Foster v. Rural Munic ipality of
Lansdowne (1899), 12 Man. L.R. 416.

It may be further noticed that the council may file plans and
give notice under see. 439, and that claims for damages must be
filed within sixty days, and in default the c¢laim is barred. Here
no notice was served upon the plaintiff'; but, on the contrary, the
defence takes the position that he has no title. Section 440
declares that the elaim shall be barred within one year. See-
tion 443 provides that the claim shall not be barred where the
plans do not disclose the damage that may be sustained; and in
the present case the plans do not shew that it is the intention to
pile the excavated earth as a bank on the north side of the eut,
and so do not diselose the damage that the plaintiff may sustain.
For these reasons, I think the plaintiff is entitled to bring his
action, instead of seeking relief, which could not be adequate, by
arbitration.

The judgment appealed from should be set aside; and, the
defendants having denied the plaintiff’s title and riparian
rights, he is entitled to have a declaration confirming the same,
and also an injunction restraining the defendants from continu-
ing the obstructions complained of.

Counsel stated, as I understood, at the bar, that the plain-
tiff was willing to forgo his right to have the obstruetion
entirely removed if he was permitted access to the open cut
along his water front. If the defendants so elect, the order may
be so worded in lieu of the injunction.
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ONT. The plaintifi is entitled to the costs below and of this appeal.
C. A
1912 Macragen, J.A., agreed with Crore, J.

Meggire |

Appeal dismissed; MACLAREN, J.A.,
CIryY oF and Crore, J., dissenting.
ToroxTo,

ONT. Re CANADIAN SHIPBUILDING CO.

H.c.J Ontavio High Court, Riddell, J, June 22, 1012,
1912
L EQuity (§1 A—2a)—PASSING OF T : TO VESSEL—AGREEMENT BETWEEN
NAVIGATION COMPANY AND SHIPBUILDING COMPANY FOR CONSTRUC-
TION OF A VESSEL—PROPERTY 10 VEST IN NAVIGATION COMPANY
AFTER FIRST PAYMENT PURSUANT TO CONTRACT,

An agreement by a shipbuilding company to build a vessel for a
navigation company for a cert price, payments to be made every two
months to the extent of 80% of the work done and material supplied,
and the balanee on completion, which provides that, as the work goes on
after the first payment, the property in the vessel so far as constructed
and in all mach v and materials purchased therefor
vested in and be t wolute property of the navigation e
that the shipbuilding company will, at the request of th
company, execute and deliver to it such bill of sale as may be necessary
=0 as to vest the vessel, machinery and 1 inls i Ill\lgl'lllll
company. operates in equity, withont the exeention of a bill of <ale, as
a transfer of ownership to the navigation company, from the time of
the first payment, of all the vessel, machinery and materials,

[ Holvoyd v. Matshall, 10 TLLC, 191, discussed and applied. See also
Re Thirkell, rin v. Wood, 21 Gr, i Mason v. MacDonald, 25 C.P.
455, at p. 439: Coyne v, Lee, 1EAR (Onto) 5035 Horsfall v, Boisseau,
21 AR (Ont.) 663.)

2, STATUTES (8 11 B—113) —CONSTRUCTION OF BILis oF SALE AND CHATTEL
Morraace Acr, 10 Epw, VIL (ONT.) €Il 65—S1RICT CONSTRUC
TION,
The Bills of Sale and Chattel Mortgage Aet
being one which makes void perfectly le
actions, must be read strictly.

10 Edw, VIL. (Ont.) ch
imate and proper trans

Ao CHarrEn MoRTGAGE  (§ TTT—31) —LIQUIDATOR OF COMPANY—NFCESSITY
OF COMPLYING WITH STATUTORY REQUIRBEMENTS—STATUS OF LIQUI
DATOR
The liguidator of an incorporated company is not a ereditor of. or a
purchaser for valug consideration from the company, within the
meaning of the Bills of Sale and Chattel Mortgage Act, RS0, 1807,
ch, 18 (see now 10 Edw. VIL (Ont,) ch, 65).
[Re Canadian Camera and Optical (o, 2 O.LR. 677, distinguished,
and dictum of Street, J, therein, dissented from. |

Statement Arreal by the liquidator of the Canadian Shipbuilding C‘om-
pany Limited from a certificate of an Official Referee, to whom
a reference was directed for the winding-up of the company
under the Dominion Winding-up Aect, of his finding against the
claim of the liquidator to the ownership of an unfinished ship
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which the company was building for the Hamilton and Fort
William Navigation Company Limited when the winding-up
order was made,

The appeal was dismissed.

J. A, Paterson, K.C., for the liquidator.
H. E. Rose, K.C., for the navigation company.

June 22,1912, Rippere, J.:—The Canadian Shipbuilding Com-
pany, on the 18th February, 1907, made a contract to build a
steamer for the Hamilton and Fort William Navigation Company
Limited, for $207,000. The shipbuilding company was paid
£30,000 on account of the work done, ete., ete., and on the 4th
November, 1907, made a bill of sale of what had been done (1
use popular language) to the navigation company. Then, on the
27th November, 1907, it made another bill of sale to the said
company; and went into liquidation in January, 1908. The
steamer was not finished; the navigation company, wishing
to get possession of it, applied to the Court; and, on the 3rd
March, 1909, the following order was made by the Chief
Justice of the Common Pleas:

“1. 1t is ordered that the petitioners do give security in the
sum of $40,000, by a bond of themselves and the Iniand Navi-
gation Company, to pay whatever amount (if any) it may be
found that the liquidator of the Canadian Shipbuilding Com-
pany Limited now has a lien for, and for any damages which
the liquidator may suffer by reason of the above-named peti-
tioners taking possession of the said material, such amount to
be promptly determined by the Referee in the winding-up pro-
ceedings.

“2. It is further ordered that, upon the completion and
delivery of such security, the said petitioners shall be at liberty
to take possession of the ship (if any), and the material pur-
chased and intended to be used for construeting the same, covered
by the said bill of sale, as are now in the possession of the said
liquidator,

“3. And it is further ordered that the parties hereto keep a
true account of everything received by the said petitioners as
possession is taken.

“4. And it is further ordered that, save as herein expressly
provided for, the rights and liabilities of the Hamilton and Fort
William Navigation Company and of the Canadian Shipbuilding
Company and its liquidator do stand in the same position as they
do now stand.

“5. And it is further ordered that the costs of this applica-
tion be disposed of by the said Referee in the winding-up pro-
ceedings.”
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The navigation company took possession of the unfinished
ship, ete.; and the Referce proceeded with the reference as
directed.

The liquidator claimed the ownership of the work, basing
his claim upon the proposition that the bills of sale were invalid
as against him.

The Referee found against him, and he now appeals.

The first matter to be considered is, whether it was open to
the Referce to consider this point at all—I think that his con-
clusion that he could, is entirely justified. There is no adjudica-
tion in the order of reference as to the ownership, but the rights
of the navigation company and the insolvent company (and its
liquidator) are presumed—the navigation company is allowed
to take possession of the ship and materials, but that is all. The
reference is to determine the amount of lien, if any, and any
damages the liquidator may suffer by reason of the navigation
company taking possession of the said material. In other words,
if there be a lien, how much is it? And, if there be ownership,
what damages for taking the property from the possession of the
owner?

By the agreement, the shipbuilding company was to build a
freight steamer for the navigation company by the 1st October,
1007, for $297,000; payments to be made every two months to
the extent of 80 per cent. of the work done and material pur-
chased by and delivered to the contractor for constructing the
steamer—balance on completion—the shipbuilding company to
provide all manner of labour, material, and apparatus, As
work goes on after the first payment, “the property in the said
steamer, so far as constructed, and in all machinery belonging
thereto and in all materials purchased and intended to be used
for constructing the same or any part thereof, shall become
vested in and be the absolute property of the owner [i.e., the navi-
gation company]; and the contractor [i.e., the shipbuilding com-
pany] shall and will then or at any time thereafter, at the request
of the owner, execute and deliver to the owner such bill of sale
or other assurance as the owner may be advised to be necessary
to so vest said steamer and machinery and material in the owner,
subject to the lien of the contractor upon the said steamer and
its machinery and equipment for any unpaid balance .
and subject to the possession of the said steamer remaining in
and with the contractor until the owner is entitled to delivery
in accordance with the provisions of this contract.”

This provision operated in equity as a transfer of ownership,
from the time of the first payment, of all the ship and materials,
ete., without the execution of a bill of sale. There is, I presume,
no difficulty as to that part of the ship and materials in hand in
esse at the time of this payment; and I think there can be no doubt
as to the rest.
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In Holroyd v. Marshall (1862), 10 H.L.C, 191, 9 Jur. N.8.
213, T., owning certain machinery in a mill, sold it to H., re-
maining in possession. Desiring to repurchase it, he executed
a deed declaring that it was the property of H., conveying it to
B. in trust that, when he paid for it, it should be transferred to
him; but, if he failed, then to be held in trust for H T, also
covenanted that all the machinery which should be placed in
the mill, during the continuance of the deed, in addition or sub-
stitution for the original machinery, should be subject to the
same trusts. T. sold some of the machinery, and bought other
machinery instead, which he brought into the mill. H. did not
take possession; T. got in low water; and a ereditor of his seized
under a fi. fa. H. filed his bill; Stuart, V.-C'., held the fi. fa.
invalid as against the deed, in respect of the added and sub-
stituted articles; the Lord Chancellor (Lord Campbell) reversed
this decree: (1860), 2 DeG. F. & J. 596; and an appeal was
had to the House of Lords, Judgment was reserved for more
than a year and a second argument heard. The Lord Chan-
cellor (Lord Westbury) said (p. 211): “If a vendor
agrees to sell . . property, real or personal, of which he
is not possessed at the time, and he receives the consideration
for the contract. and afterwards becomes possessed of property
answering the deseription in the contract, there is no doubt

that the contract would, in equity, transfer the bene-
ficial interest to the purchaser immediately on the

property being acquired. .. Immediately on the new
machinery and effeets . . . being . . . placed in the
mill, they . . . passed in equity to the mortgagees, to whom

T. was bound to make a legal conveyance, and for whom he, in
the meantime, was a trustee of the property in question.”  Lords
Wensleydale and Chelmsford coneurred in allowing the appeal.

In that case there was, not unlike this, a covenant that T.
should “do all necessary acts for assuring such added or sub-
stituted machinery, implements, and things, so that the same
may become vested accordingly.” 1t was strongly argued that
this express covenant must be taken as shewing that the property
did not pass without a deed (see p. On p. 204, Amphlett,
on the first argument, is reported as sayving arguendo: ** Nothing
whatever has been done for so vesting the added machinery, and
therefore it has not vested;” and on the second argument (p.
207): “There must be a real (or if that was impossible) a con-
structive delivery of these new chattels in order presently to
vest them in the appellants, There had not been any such de-
livery here. There ought to have been a new bill of sale of them,
and a new registration of it.” DBut the Lord Chancellor said
(p. 200): “In equity it is not necessary for the alienation of
property that there should be a formal deed of conveyance.”
Lord Chelmsford said (p. 225): “It seems to be neither a con-
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venient nor a reasonable view of the rights acquired under the
deed, to hold that for any separate article brought upon the mill
a new deed was necessary, not to transfer it to the mortgagee,
but to protect it against the legal claims of third persons.”

This case has frequently been referred to and followed in our
own Courts, e.g.: Re Thirkell, Perrin v. Wood (1874), 21 Gr, 492;
Mason v. MacDonald (1875), 25 C.P. 435, at p. 439; Coyne
v. Lee (1887), 14 A.R. 503; Horsfall v. Boisseau (1894), 21 A.R.
663, and others,

The statutes R.S.0. 1807, ch. 148 (the Bills of Sale and
Chattel Mortgage Act), and the like, are appealed to by the
liquidator. I do not think that the liquidator can take ad-
vantage of the provisions of these Acts—he is not a ereditor
or a purchaser for valuable consideration.

It is said that he stands for the ereditors; but the Act does
not speak of those who stand for the ereditors, but of creditors;
and see, 38 of R.8.0. 1807, ch. 148, does not extend the meaning
to liquidators, but only “to any assignee in insolveney of the
mortgagor, and to an assignee for the general benefit of ereditors.”
Had it been intended to extend the meaning to cover liquidators,
that could easily have been done.

Before the Act of 1892, 55 Viet, ch, 26, it had been held that
an assignee for the benefit of ereditors could not claim in the
capacity of ereditor any benefit from want of registration: Parkes
v. St George (1882), 2 O.R. 342, at p. 347, per Boyd, C.; Kitching
v. Hicks (1884), 6 O.R. 739, per Proudfoot, J., at p. 745; per
Osler, J., at p. 749, and ecases cited. And, while an assignee
in insolveney was held to be entitled to take advantage of the
Act, that was so “decided upon the peculiar language of our late
Insolvent Act:” per Osler, J., in Kitehing v. Hicks, ut supra, at
p. 749, citing Re Barrett (1880), 5 AR, 206; Re Andrews (1877),
2 AR. 24,

It has been considered in England in some cases, eg., in
cases of fraudulent conveyances under the statute of 13 Eliz.,
that, if any fraud against ereditors exists in a transaction to
which the insolvent or bankrupt was a party, the assignee or
trustee may take advantage of it, and that a deed which is void
as against ereditors is also void as against those who represent
creditors,  But it must be borne in mind that such deeds were
contrary to the common law, and that the statute was merely
an affirmance of the pre-existing common law.

In our case we have a statute which makes void perfectly
legitimate and proper transactions, and this statute must be
read strictly. I think that one who is not a ereditor cannot
claim as though he were a ereditor, unless he can bring himself
within the words of the Act.

1 do not read the cases as excluding this view,

In In re South Esser Estuary and Reclamation Co. (1869),
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L.R. 4 Ch. 215, at p. 217, Lord Hatherley, L.C., says: “The
official liquidator had therefore now to act for the benefit of
creditors as well as of the sharcholders. . . . And in In
re Dueckworth (1867), L.R. 2 Ch. 578 (and other eases, including
some in our own Courts), it is said that “the liguidator repre-
sents the ereditors;” but, as Lord Cairns, L.J., says, LR, 2
Ch. at p. 580, “The liquidator represents the ereditors ;
but only beeause he represents the company.”  This is approved
in the House of Lords by Lord Westbury in Waterhouse v. Jame-
son (1870), L.R. 2 IL.L. Sc. 29, at p. 38.

In Re Canadian Camera and Optical Co. (1901), 2 O.L.R.
677, it is indeed said that, in considering the statute now under
examination, “it is necessary to bear in mind the position in
which a liquidator stands in a compulsory winding-up, viz., that,
whiie in no sense an assignee for value of the company, vet he
stands for the creditors of the company, and is entitled to en-
foree their rights. . . ."" The learned Judge eites I'n re South
Essex Estuary and Reclamation Co., ul supra—nothing, however, in
that case, I venture to think, justifies the statement of law in the
case in 2 O.L.R. just eited.  What was held, and all that was held
was, that the solicitors for an insolvent company may be compelled
to produce documents relating to the company upon application
of the liquidator, but without prejudice to their lien for costs
and even this was founded on see. 115 of the Companies Act
of 1862—which may be read on pp. 1297, 1208, of the second
volume of Lindley on Companies, 6th ed.—and which, it will
be seen, gives the Court power to dispose of the papers, ete., of
the company.

The dietum of Mr. Justice Street was not necessary for the
determination of the ease, as it was held that the ereditors never
had the right to treat the insolvent company as owner. I do not
think that the provisions of a statute so severe as that respeeting
bills of sale, ete., are to be extended bevond the eases to which
they are clearly applicable—and I think the liquidator is not a
creditor within the meaning of the Aet.  But, even if he were,
the decision in the case just mentioned would seem to be adverse
to him in respect of some of the goods at least. There W. de-
livered a lathe to the company, under condition that the property
should not pass until the lathe was paid for in full; the company
was wound up; the liquidator beecame possessed of the lathe,
and sold it. W. eclaimed his ;" the Master in Ordinary
allowed part only; but the Divisional Court held that the pro-
visions of the Conditional Sales Act did not “help the liquidator
in his eapacity of representative of the creditors of the insolvent
company, because the creditors never had a right to treat the
bailee as owner.” In our case “the materials purchased and
intended to be used,” after the exeeution of the agreement and
after the payment of the first bi-monthly instalment, never be-
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ONT. came the property of the shipbuilding company as against the
H.c.J.  havigation company, but in equity beeame at onee, upon pur-

1012 chase, the property of the navigation company.

ot It is urnecessary, however, to pursue this matter. ?

e hav suid anythi he validity of the bills of sale
Oy 1 have not said anything as to the validity of the hills of sale,

Suepureo-  but I am not to be considered as dissenting from the view of the
v Co.  Jearned Referee in that regard,
Riddell, 3. I think the appeal should be dismissed with costs.

Appeal dismissed.

ALTA. STAPLEY v. THE CANADIAN PACIFIC R. CO.
s (Decision No. 2.)
v Walsh, JJ
P {lbeita Supreme Court, Havvey, Cul., Ntuart, Simmons, alsh, J.
E_D_l_l Getober 4, 1912
Oct. 4. 1. DISCOVERY AND INSPECTION (§ [—2) —AFFIDAVIT ON PRODUCTION—CLATM
OF PRIVILEGE.

An aflidavit on produetion is eonclusive, and must be accepted as
true by the opposite party, not only as regavds the documents that
are or have been in the ession of the party ing production,
and their relevancy, but also as to the grounds stated in support of
any claim for pri from produetion, subject, however, to the pro-
visions of a rule of rt whereby the court is a zed to judicially
determine the question of privilege upon inspection of the document.

[Stapley v. C.P.R. (No. 1), 6 D.LR. 97, varied on appeal.]

2, DISCOVERY AND INSPECTION (§ 1—2)—Arnerra Surresme Covrr Runes
—REMEDYING OLD PRACTICE.
The object of the provision in the Alberta Supreme Court Rules,
permitting the Court to inspect any document, for which privile i
elaimed upon ipplication for an order for inspection, is to got rid
of the fetters imposed by the old practice, and 1o give power to deter
mine at once whether the objeetion songht to be raised is well founded.
[Elrmaun v. Ehrmann (No, 2), [1806] 2 Ch, 826, referred to.]

3. Discovery AND INSPECTION (§ 1—2) —CLAIM OF PRIVILEGE— ] NSPECTION
BY JUDGE OF QUESTIONED DOCUMENT—ALBERTA SUPREME COURT
Rures,

Where, on an applieation in Alberta for an ovder for inspection of
documents, privileg claimed for any document, the Judge ap
plied to should not order the inspection of such ument without
first exercising bis power under the Supreme Court Rules to inspect
it himself, in order to se whether the elaim for privilege is well
founded,

7

Statement Aerear by the defendants from the order of Beek, J., Stapley

v. The Canadian Pacific E. Co, 6 DI.R. 7, made
on the application of the plaintiffs for a better affidavit on pro-
duetion, by which after amendment had been allowed so as to
make the application one for inspection, it was ordered that
the defendants should produee for inspection and deposit with
the clerk of the Court the documents referred to in eertain de-
positions taken on an examination for discovery and also a ecer-
tain bundle of papers identified and referred to in the schedule
to the defendant’s affidavit on production, as being in its pos-
session, but as to which it elaimed privilege,
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he
- The order below was varied. ALTA. ‘
C. A, Grant, and Davis, for plaintiff, respondent. S0 |
0. M. Biggar, and J. W. Hugill, for defendant, appellant. 1912 |
::. Marvey, C.J.:—1 concur in judgment of Walsh, J. STArLEY
v
STUART, J.:—1 concur in judgment of Walsh, J. Tug
CANADIAN
kS SIMMONS, J. 1 coneur in judgment of Walsh, J. l;:\f’(lf‘:"
Warsi, J.:—The defendant filed its affidavit on production Walsh, 7.
made by one of its officers.  The second part of the first sehedule
deseribed the documents in its possession which it objects to
produce as a bundle of documents fastened together and marked
with the letter ““A’" and initialled by the deponent. Paragraph
o 5 of the affidavit refers to these documents in the following
words:
as . That the last mentioned doenments consist of letters, corres
at pondence and papers, or copies thereof, which have passed between
""‘x- the defendants’ legal advisers and their <ervants, officers and agents
S or others in the relation to the matters in question in this case and
ly with a view to the defendants’ defence to the plaintiff’s elaim, which
e numbered 1 to 96 inclusive, amld are fastened together in a bundle
] narked with the letter “A" and initialled by me; for all of which
S defendants elaim the usnal privilege
After this affidavit was filed . S. Maharg, one of the de
e fendanis’ superintendents, was examined for discovery, On this
examination he spoke of certain reports which had been made
to him respecting the aceident out of which this action had
. arisen. se reports were made by the conductor and engineer
of the wrecked train, by the company’s physician who was
‘:\‘ despatehed to the seene of the aceident, and by other employees
of the company. Mr. Maharg was asked by the plaintifi’'s soli
of citor who was conducting the examination to produce these re-
‘I" ports for his inspection but he refused to do so. e stated that
{ some of them had been passed on to the defendants’ solicitors
n |4 and to the general superintendent, and some, or duplicates of
* them, were still on his own file. He apparently had some of
Yy { them with him on the examination for he referred to them, and
e in answer to questions put to him, gave in some instances some
). at least of their contents. None of these doenments are set out
0 in the defendants’ affidavit on production. The only document
't produced is a release from the female plaintiff and the only
h other documents mentioned in the affidavit are those for which

privilege is claimed.

. The plaintiffs applied for a better affidavit on production

¢ 1L and upon the return of the summons my brother Beck allowed
it to be amended so as to ask for an order for inspection and

ordered that the defendant should produce for inspection and
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deposit with the elerk of the Court the documents referred to in
Mr, Maharg's deposition taken on his examination for discovery
and the bundle of documents referred to in the affidavit on
production for which privilege is claimed. From this order the
defendant appeals upon the sole ground that the learned Judge
erred in holding that these documents are not privileged.

I think there ean be no question but that the order appealed
from is too broad in so far as the documents referred to in the
affidavit on production are concerned, for doenments of the
character deseribed in paragraph 5 of the affidavit are clearly
privileged from production.

The general rule is that an affidavit on production is con-
clusive and must be accepted as true by the opposite party re-
speeting not only the documents that are or have been in the
possession of the party making discovery and their relevancy
but also as to the grounds stated in support of a claim for pri-
vilege from production. 1t is provided, however, by 0. 31 rule
19 A (2) of the English Supreme Court rules, which is in foree
here, that

where on an application for an order for inspection privilege is

wd for any document it shall be lawful for the Court or a Judge

to inspect the doeument for the purpose of deciding as to the validity

of the elaim of privilege.

The objeet of this rule as stated by Stirling, J., in Elrmann
v. Ehrmann (No. 2), [1896] 2 Ch. i, at p. 828, is to get rid
of the fetters imposed by the old practice and to give power to
determine at once whether the objection sought to be raised
is well founded.

When the order for inspection was asked for by the plain-
tiffs and was resisted by the defendant under the elaim of pri-
vilege, 1 think that the documents should have been examined
by the learned Judge himself under this rule for the purpose
of deciding as to the validity of this elaim and that this Court
should now order to be done what he should then have done
There was nothing before him to indicate that the elaim of pri-
vilege was improperly made in the affidavit even if anything
but the affidavit itself’ could have been looked at for that pur-
pose and I think that an order should not have been made ex-
posing these documents to the inspection of the plaintiffs until
the invalidity of the claim of privilege had been decided. The
action is on the list for trial at the sittings at Edmonton which
commence on the 15th inst. and it is therefore important that
if the plaintiffs are entitled to see any of these documents they
should have an opportunity to do so without delay. My bro
ther Beck, owing to his absence from the country, will not he
available for the purpose of inspecting them, and there will be
no Chambers Judge in Edmonton before the opening of the
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sittings. Chambers will be held in Calgary next week and the
Judge holding the same will be the only Judge available in that
week for the inspection of these papers,  For these reasons the
inspection must take place there

The order appealed from is varied by directing that the
defendant do produce to the Ju
Calgary on Wednesday the 9th day of October instant the doen
ments numbered 1 to 96 inelusive referred to in the Hth para
graph of the affidavit on production made herein by R. J
Lydiatt for the defendant on the 27th day of April, 1912, and
filed on the 20th day of April, 1912, for the purpose of enabling

presiding in Chambers at

him to decide as to the validity of the elaim of privilege made
for same and that only such of said documents, if any, as he may
decide are not privileged from production be produced for in
spection and deposited with the elerk of the Court at Edmonton
as directed hy the order appealed from. As the time limited

by the order therefor has expired it is necessary to fix a new

time which shall be within two days after such decision is given

The elaim of privilege for the documents referred to in
Mr. Maharg’s examination was abandoned upon the argument
of the appeal and it is only necessary therefore to say that
these should be produced and deposited at once. It is manifest
that the affidavit on production is defeetive with respect to
them, for if they are not ineluded in the 96 doeuments for which
privilege is claimed they should have been set out in the first
part of the first schedule as being doenments in the possession
of the defendant which it does not objeet to produce, while if
they form part of the 96 documents, of which there is no evid
¢, they should not have been included with them for they

elearly are not documents of the character deseribed in para
graph 5.
As suecess is divided with fairly even hand on this appeal

and as practieally the only costs incurred for counsel fees

on the argument, the preparation of appeal books and factums
having been dispensed with and the appeal having been most
informally brought on, there will be no costs of it to either
party

Order varied,
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McMULKIN v. TRADERS BANK OF CANADA

Outario Divisional Court, Falconbridge, CJ.K.B., Teetzel, and
Middicton, JJ. March 2, 1912,

Lo GARNISHMENT (§ T B—3)—AGAINST WHOM GAENISHMENT WILL LIk-—
Oxr. C.R. 162, 911,

The test as m the Tiability of a fund to be attached in garnishment
procesdings under Rule 911 (Ont, Con. Rules of 1897), i= the ability
to serve the gnnnlm« within Ontario or the ability to lmng the case
within Ontario Con. Rule 162, if service cannot be made in Ontario.

2 CONFLICTS OF LAWS (§ T1==151) —JURISDICTION—EXTRA-TERRITORIAL RE-
COGNTIION OF GARNISHMENT JUDGMENTS,

The question as to whether foreign Courts might not accord
Ontario Courts any  extra-territorial recognition is a question of
policy affecting t who make the law and cannot be considered
by the Courts who are ealled upon to administer the law as they
find L,

[The King v. Lovitt, [1912] A.C. 212, «Ii-tlin"uiilml Western
National Bank of New York v. Perez, [1891] 1 Q.1
S04 Tytler v, CINR,, 29 Ont, R. 654, specially re ﬁ-rlml to.]

AN appeal by the pl.un(lﬁ (judgment creditor) from the
Judgment of Fixgre,Co.C.J., Oxford, upon the trial of a garnishee
issue.

The following statement is taken from the judgment of Min-
DLETON, J.:—

The facts are not in (li:-'puu'. On the 8th August, 1911, the
plaintiff recovered a judgment against one Couldridge for $211.33.
On the 17th August, 1911, the plaintiff obtained a garnishee order
nisi, attaching any debt due from the Traders Bank of Canada,
the defendants in the issue, to the judgment debtor. This
order was served on the manager of the Traders Bank of Canada
at Ingersoll, on the 17th August, and upon the manager at the
head office at Toronto, on the 18th August.

An issue was directed between the attaching creditor and the
garnishees for the purpose of determining whether, at the time of
the service of the said order, there was any amount owing from the
garnishees to the judgment debtor, and whether the garnishee
order “was a valid attachment of such debt.”

At the trial the learned Judge found against the attaching
ereditor, no reasons being assigned.

It appeared that, at the time of the recovery of judgment,
the judgment debtor had £3,415 upon deposit in the branch of
the Traders Bank of Canada at Ingersoll. This sum was with-
drawn, and on the 9th August was deposited with the branch
of the bank at Calgary. When the attaching order was served,
it was accompanied by a notice addressed to the bank, warning
the bank that the money sought to be attached was upon deposit
with the Calgary branch. The general manager forwarded the
attaching order to Calgary. It reached the Calgary office before
banking hours on the 24th. Notwithstanding this, the bank
permitted the withdrawal of the whole $3,415, and it was upon the

[ -
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same day redeposited by the judgment debtor to his own eredit
“in trust;” and, later on in the same day, the money so deposited
was again withdrawn

J. B, Clarke, K.C"., for the appellant.  The question is, whether
the sreder binds the branch of the bank in Alberta. 1 submit that

it does, I'he bank, not the branch, i< the debtor.
The branch is merely an  agent of the bank for
certain  purposes. The bank is subject to the jurisdie-

tion of the Courts here. I refer to Tytler v. Canadian
Pacific RW. Co. (1808), 20 O.R. 654; Ferguson v. Carman (1866),
26 U.C\R. 26; Prince v. Oriental Bank Corporation (1878), 3 App.
Cas, The King v. Lovitt, [1912] A.C, 212. The test i
the situs of the debt: but, could the debtor sue in Ontario to
recover the debt due him by the garnishees? See Con, Rule 911,%

R. MceKay, K.C.,

a debt in Ontario wh

¢ the respondents.  This money was not
h could be ordered by the Ontario Courts
to be paid over. The Traders Bank of Canada is a corporation
having its head oflice in the Provinee of Ontario, but it is domiciled
in every Provinee where it has offices. A judgment from this
Court would not have the required effeet in the Provinee of Alberta.
It is the situs of the debt that governs.  In order that the Ontario
garnishment process may apply, the debt must be present here
in Ontario. 1 refer to Deacon v. Chadwick (1901), 1 O L.R. 346;
Vézina v. Wil H. Newsome Co. (1907), 14 O.L.R. G38; Brennan v,
Cameron (1910), 1 O.W.N. 430; Pavey v. Davidson (1806), 2
AR 9; 8.0, sub nom. Purdom v. Pavey & Co. (1806), 26 S,C.R,
412; I'n re Maudslay Sons & Field, Maudslay v. Maudslay Sons &
Field, [1900] 1 Ch, 602; Attorne y-General Jor Ontario v. Woody uff
(1907), 15 O.L.R. 416, [1908] A.C. 508; Parker v. Odette (1891),
16 P.R. 69, Con. Rule 911.*

011.(1) The Court or a Judge, upon the ex parte application of the

judgm creditor, either befo or afler the oral examination mentioned
in Rules 900 to 804 and 910, and upon affidavit by him or h itor, or
some other person aware of the facts, stating that judgment has been re

covered
third pe
may

that it is still unsatisfied, and to what amount, and that some
son is indebted to the judgment debto
ler that all debts owing or nee

, and is within Ontario,
uing from the third person (here
inafter called the garnishee) to the judgment debtor, shall be attached
to answer the judgment debt; and by the same or any sthsequent order
it may be ordered that the garnishu » Court or a Judge
e such oflicer s ge shall appoint, to shew cause
¥ he should not pay the judgment ereditor the debt due from the gar
nishee to the judgment debtor, or so much thercof as may be suflicient to
satisfy the judgment debt,

ear before t

(2) Upon a like application where t! e garnishee is not within Ontario,
and upon its being made to appear on aflidavit that the garnishee is so
indebted to the judgment debtor and that the debt to be garnished is one
for which the garnishee might be sued within Ontario by the judgment
debtor, an order may be made that such debt shall be attached to answer
the judgment debt; and, by the same or any subsequent order, leave may
be given to serve upon the garnishee, or in such manner as may seem
proper, a notice (which may be embodied in the order), ealling upon the
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Clarke, in reply.
March 2, The judgment of the Court was delivered by Mipore-
TO0N, J. (after setting out the facts as above):—There is no doubt
that, at the time of the service of the garnishee order, the garnishees
were indebted to the judgment debtor.  The only question is,
whether this indebtedness was subject to attachment at the in-
stance of the judgment ereditor in the Ontario Courts. This
falls to be determined on Con. Rules 911 ef seq.  These Rules were
validated by 58 Viet. (Ont.) ch. 13, see. 42, and 59 Viet. (Ont.)
ch. 18, see. 15. No notice has been served, as required by see. 60
of the Judicature Aet, if it is intended to contend that this legis-
lation is ultra vires of Ontario.

By the Rules in question, it is plain that the intention was to
make exigible to answer a judgment recovered in Ontario: (a)
any indebtedness to the judgment debtor where the garnishee
was within Ontario; or (b) where the garnishee was not within
Ontario, but the case would fall within the provisions of Con.
Rule 162 if the judgment debtor was himself seeking to assert his
rights within Ontario. The Rule does not proceed upon any
theory as to the situs of the cause of action to be taken in execu-
tion, but proceeds upon the theory that the ereditor has a right to
be subrogated to the position of his debtor, and to assert, for the
purpose of enabling him to obtain satisfaction of the judgment,
any right which the debtor himself could assert. If the garnishee
is within Ontario and ean be served within Ontario, the judgment
creditor is given the right to colleet any debt due by him to the
judgment debtor. If the garnishee is not within Ontario and
annot be served within Ontario, then a debt cannot be collected
under this process unless it falls within the classes enumerated
in Con. Rule 1

This narrows the question for determination to an inquiry
whether the debtor could himself sue in Ontario to recover the
debt due him by the garnishees.

Before the decision of the Privy Council in The King v. Lovilt,
[1912] A.C. 212, no one would have doubted this right. The
question in that case was not one between the bank and its
customer. What was there discussed was the right of New
Brunswick to elaim suceession duty with respect to moneys on
deposit in the St. John branch of the Bank of British North America.

garnishee to appear before the Court or a Judge or before such oflicer
as the Court or Judge may appoint, to shew cause why he should not pay
the judgment creditor the debt due from the garnishee to the judgment
debtor, or so much thereof as may be sullicient to satisfy the judgment
debt,

(3) The order allowing the notice so to be given shall limit a time
when the motion is to be heard, having regard to the place or country
where or within which the notice is to be served,

(4) Where the garnishee is not within Ontario and is neither a British
subject nor in British dominions, notice of the order according to form
No. 126, and not the order itself shall be served,

&
/
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The head office of the bank was in London, England; the domicile ONT.
of the testator was Nova Scotia. The right of the Provinee to D.C
tax was said to be limited to assets within the Provinee. It was 1012
argued that the situs of this simple contract debt was cither at

the residence of the debtor—i.c., where its head office was, in \h‘“l““\
London, England—or the domicile of the ereditor, i.e., Nova  Triners
Scotin. The Provinee elaimed that the debt was o debt payable  Baskor
at St. John, and that it was primarily recoverable at St. John; “AY'™
the contract, properly understood, being a contract to be imple-  sanoon, 5.
mented at the braneh of the bank in St. John.  The Privy Couneil

agreed with this, and thought that the loeality of the debt was in

truth fixed by the agreement between the parties, and that branch

banks, although agencies of the bank itself, for certain purposes,

may be regarded as distinet trading bodies.

Had our Rules been based upon the locality of the debt to
be taken in exeention, this judgment would be conelusive against
the attaching ereditor; but, if I am right in thinking that this
is not the test, then the decision has no application. The sole
test given by our Rules is the ability to serve within Ontario, or
the ability to bring the case within Con. Rule 162 if service cannot
be made within Ontario. Had the contract been made between
two residents of Calgary, and had the promise been to pay at
Calgary and nowhere else, so that the parties had given as definite
and complete a locality to the debt as is possible in the case of
simple contract debts, and had the debtor thereafter moved
within Ontario, then the debt would none the less be liable o
attachment under our Rule, which merely requires the existence

of a debt and presence of the debtor within Ontario.  The debtor
‘ would not be exempt from suit at the instance of his original ered-
itor if found and served within Ontario, beeause the Courts of
Ontario have universal jurisdiction in all personal actions, subject
only to their ability to effect service within their own jurisdietion:
Tytler v. Canadian Pacific R. Co., 29 Ont. R. 654,

| pon the argument, much was made of the diffieulty that

] might in some cases arise if the Courts of Ontario were to assume
&l authority to take in execution a debt of this kind, beeause, it was

suggested, foreign Courts might not accord to the judgment of
Ontario Court any extra-territorial recognition. It is a suf-
icient answer to this to point out that this is a question of policy,
affeeting those who make the law, and that it cannot be considered
by the Courts, who are called upon to administer the law as they
find it: Western National Bank of City of New York v. Perez
\ Triana & Co., [1891] 1 Q.B. 304,

But it is not likely that in this case any such question can

arise, lecause, at the time of the original suit, the judgment
- debtor was resident within Ontario, and he appears to be still
| here, as he was served with a notice of this appeal at Ingersoll.
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The appeal should be allowed, and the garnishees should be
directed to pay to the judgment ereditor sufficient to satisfy the
judgment debt and the costs of the attachment proceedings, of
the issue, and of this appeal.

Appeal allmwed.

KOLEGA v. GEI.'SER,
Wanitoba King's Bench, Patterson, Referee.  June 27, 1912,

L EXECUTION (§ 1—9)—EFFECT OF PAYMENT OF EXECUTION UIPON GAR
NISHING ORDER—DOSSIRILITY OF OTHER EXECUTIONS

10 SHARE—DP'RO BATA DISTRIBUTION,
Wheie after judgment the j
of tl erill and a garnishi
wias realized by the sheriff u

COMING IN

intifl placed an execution in the hands
rowas also issued and the money
*execution, the judgment debtor
Is not entitled to a diseh of the garnishing order until it has been
wseertained whether other ereditors, if any, will come in with exeen
tions upon which they would be entitled to share pro vata upon the

fund in ease <uch other exeentions were receiy

I by the sherifl within
of three months after the sheritls e
S oof the Executions Act, 1LSM, 1902

o statutory perio
under sec 24 and

and 762 of the King's Bench Aet, RSA. 1902, ¢h. 40,
specially referred to.]

| Sees,

Tue plaintifis, having recovered judgment in this action
for $1,000, issued a writ of execution and placed it in the hands
of the sheriff and at the same time procured and served a gar-
nishing order attaching the defendant’s woney in the Bank of
Nova Seotia to the extent of the judgment.

The sheriff seized the

00ds of the defendant under the exe-
cution whereupon the defendant paid the amount to the sheriff,
together with costs and sherill fees; the defendant moved for
an order to discharge the garnishee so as 1o release the money
attached in the hands of the latter,

The application was refused.

W. P, Fillmore, for the plaintiff,
A, K. Dysart, for the defendant.

ParrersoN, Reveree :—Before the enactment of the statu-
tory provisions now contained in sees. 24 and 25 of the Exeen-
tions Aet, RS.M. 1902, ¢h, 58, payment to the sheriftt of the
full amount of the exceution undoubtedly operated as a dis-
charge of the judgment, and the sheriff would make a return of
money made to the writ, but now he has to retain the money for
three months to enable other ereditors of the same judgment
debtor to put executions in his hands for the amounts of their
elaims; and, in the event of there being any such at the ¢nd of
the three months, the first exeention ereditor will only be en-
titled to receive his pro rata sharve of the money realized.

C—

=
——




“ 6 DLR KovLeaa v, G

In sifel ease, therefore, the sherifi’ would be entitled to maks
a further levy to realize the balances of the elaims of the first
as well as the other execution ereditors.  So that, until it shall
appear that there arve no other exeeution ereditors to share in
the money paid in by this defendant, it eannot he known with
certainty whether the plaintifi”s judgment and excention ar
satisfied or not, and the sheriff cannot return the writ

It is urged on behalf of the plaintifft that to discharge the
garnishee now would put the plaintifi into such a position that
he might eventually only receive a pereentage of the amount
of his judgment, and that he is entitled to retain the lien

upon
the monevs attached which is given him by rulesg 799 and 762
of the King's Beneh Aet as a seeurity that he will ultimately

receive payment of his judgment in full

The statutes have made no provision for sueh o ease and the

point does not s

m to be eovered by authority

It is not, therefore, without some hesitation that 1 come to
the eonclusion that I must refuse the order asked for, but 1 do

s0 without costs

7 ——— > ™A ~
J v. LONDON AND LAKE ERIE TRANSPORTATION CO
Onta Migh ( t. Trial 1 It o 25, 1012
CoNsTires AL EA \ 0 Rt AY oML Y "
1 i Dosinion LIAMENT—] 1 ' '
ING W ax St Y—Ricur oF Pagiiaw ' RS
1906, en see, 9
{ v of Railway Act. RS W
oV rail tuated wholly witl ‘ I |
elared Par ment be either whaoll T \ ' for the
wieral advant of Canada Wl be subi to any Act the 1
of the § W v it it1 1 e
S v, i ¢ vires of the Parlinment of Cana
CoNsTITUTIoNAL Law (8§ 1T A 5240 —Rainwavs—Opegation ox St
PAY —WHAT AMOUNTS TO A ( TINUOUS ROUTE RS, 1006, ¢
A7, see. 0, svpn s )
. In order that a railway or part of a railway may ' P fa
o eontinnons route or system within the meaning of sub-sec, 5 of 0 of
the Railway Aet, R.S.C, 1004, ¢} 1, Tespect ' 1 Sunday
there must be a direet pl 1] neetion | the other
throngh road of which it is to form a part, and proper faciliti by
way of sidings and aceommodations for e transfer of traflic must
exist, which should geperally be sanet I by the proper horities
| Hamma v, Great Western R, Co., 4 Ry, & Canal 7T lie ( 151

Great Central R. Co, v. Lancashire Yorkshive R, (¢ 13 By, & Canal
I'raflic Cas. 266: Black v, Delawarve & Ravitan Canal Co., 22 N.J, Eq
402, referred to.)

Starures  (§ 1T A—00) —CoONSTRUCTION  OF PROVINCIAL  ENACTMENT-—
LEGISLATIVE INTENT—POWER OF COURTS T0 QUESTION THE REASON
ALY ‘f\\!ll THE ENACTMENT

ring the constitutionality of any ennotm

every intendment will be made to sup

MAN

K.B
1012

189

Kovraa

GENSER

ONT
In.C.J
1012




190

ONT.

H.C.J.
1013

Kerpey

Loxpox

AND

Lake Erni
TrANSPORT A

TI08 (o
Statemen
Boyd, G,

DoymiNioN Law ReporTs, |6 DLR.

the husiness of the courts to pass upon its wisdom or reasonableness,
but simply to say whether it is fairly within the area of the con
stitutional powers of the Legislature,

LoRAways (11D 1—-31) —OPERATION—SUNDAY LAWS—BINDING BFFECT
OF PROVINCIAL ACT ON STREET RAILWAY COMPANY INCORPORATED BY
DosiNion Parviamest—6 Epw. VIL (Ox1.) cn. 30, see. 193,

Section 193 of the Ontavio Railway Aet 1906, 6 Edw, VI, eh. 30, re

i wration on Sunday is, by virtue of see, 9 of the Railway Act,

d { binding nupon an electric railway situate wholly

within the of Ontario, which was incorporated by the P

liament of Cay v in 1910, and declared to be a work for the ge

advantage of Canada,

RSO

ral

AcTion to recover 81,200 penalties from the defendants for
running their cars on three Sundays, contrary to the provisions
of the Ontario Railway Act, 1906.

Judgment was given to the plaintiff for the penaltics claimed.

J. A, Paterson, K.C',, for the plaintiff.
\l. K. Cowan, K.C,, and J. B. Holden, for the defendants.

June 25,1912, Boyp, C.:—The simple question here is, whether
the defendants are liable to pay penaltics for running their ears
on Sunday. The answer is far from simple, and involves diffi-
eulties in the applieation of constitutional law not covered by
previous authority. 1t appears necessary to take a somewhat
general survey of the whole field of pertinent legislation, Imperial,
Canadian, and Provincial,

But first as to the legal status of the defendants, a body incor-
porated on the 17th March, 1910. On the ground, the line of
track of the defendants extends over an area of some sixteen
miles, from London to Port Stanley, on Lake Erie. Power is
given by the charter to establish a line of lake steamers and so
communicate with the State of Ohio at Cleveland. Power is also
given to construet various ramifications all near-by the present
line and all within the Province of Ontario. The railway is at
present nothing more than an eleetrie road within the Provinee.
Its possibly larger operation in the future over other Provinees
or over the Great Lakes is a matter of contingency that does
not affect the present situation. Nevertheless, by reason of
presenting, in its application for incorporation, this extended
character as in contemplation, it became a subject for incorpora-
tion by Dominion charter, and so was passed the statute 9 & 10
Edw. VIL. ¢h. 120, wherein the undertaking was deelared to be a
work for the general advantage of Canada, and the company was
empowered to hold, maintain, and operate the railway subject to
the provisions of the Railway Aet of Canada (R.S.C. 1906, ch. 37).
That statute does not, nor does the private Act, prokibit the run-
ning of cars on Sunday. The running in this case took place on
the 11th, 18th, and 25th days of December, 1910, It is proved
that on one of these days His Majesty's mail was carried, by
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special request, from London to Port Dover, in addition to the
usual carriage of passengers and their belongings.

There has been a long-standing attempt in this Provinee to
enforee cessation of labour on loeal railways during Sunday, and
many efforts have been made to place the law in this respeet
upon a plain and intelligible footing. This is a most desirable
result in regard to all penal or eriminal laws, which should be made
simple and clear for all men.  What has been attempted and de-
cided will now be related as briefly as possible,

In March, 1897, it was decided by the Court of Appeal that a
company incorporated for the purpose of operating street cars
by eleetricity was not an inhibited “person,” within the meaning
of the provisions of the Lord’s Day Act then in foree, R.S.0. 1887
ch. 203: Attorney-General v. Hamilton Street RV, Co INO7
24 AR, 170,

The Legislature forthwith proceeded to remedy this by passing
a new “Act to prevent the Profanation of the Lord’s Day ™ (R.8.0
1807, ch. 246). This was of larger scope than the one of 1887
ressly provides

and forbids

passed upon by the Court, and by sees. 7 and 8 e
for the prohibition of Sunday execursions by ra

wa)

generally (with exeeptions not now relevant) the operating
eleetrie street railway cars on the Lord’s Day.

In 1901, a broader legal question was raised as to the power
of the Provincial Legislature to enact ch, 216, The whole Aet
was brought before the Court of Appeal for Ontario upon questions
submitted by the Licutenant-Governor in Council.  The first
question was as to the validity of the whole Aet, and in particular
as to sees, 1, 7, and 8, and it was answered by a majority of the
Court, and the answer affirmed the validity of the statute. Two
subsidiary questions were also submitted: (1) as to the power of

the Provinee to prohibit Sunday work on railways subject to the
exclusive legislative authority of the Dominion; and (2) as to
the like powers in the case of railways declared to be for the
general advantage of Canada. These latter questions  were
answered negativing such power in the Province: Re Lord's Day
Aet of Ontario (1902), 1 O.W.R. 312,  An appeal was then taken
to the Privy Couneil, and that tribunal reversed the opinion of
the majority of the Judges below on the first question, and it was
decided that the Act as a whole was ullra vires, for substantially
4.0, the dissentient
‘treated as a whole,”

the same reasons as those given by Armour
Judge Their Lordships held that the Aet,
was one dealing with a subject falling under the ¢
“eriminal law,” which, by the distribution of powers in the
British North America Act, 1867, see. 91, sub-sec. 27, was reserved
for the exelusive legislative authority of the Parliament of Canada:
Attorney-General for Ontario v. Hamilton Street RW., Co., [1903]
A.C, 524. Their Lordships held that this answer to the first
question renderea it unnecessary to answer the second (as above

lassification of

Royd, C,
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set forth), thus in effect, as 1 understand, afirming the view ex-
pressed by all the Ontario Judges in appeal, that the clauses as
to the operation of the Dominion railways were not within the
competence of the Provineial Legislature,

Other remaining questions (not now, it would seem. relevant
to this litigation) the Lords of the Privy Council declined to
entertain, as being of hypothetical character which should be
left for decision in conerete cases as and when they might arise,

The next attempt to resolve the broad question was by the
Dominion, upon a special case referred by the Governor-General
in Council to the Supreme Court of Canada in February, 1905:
In the Matter of the Jurisdiction of a Province to Legislate respecting
Abstention from Labour on Sunday (1905), 35 Can, 8.C.R. 581. This
case set forth a deaft Aet embodying legislation contemplated by
the Provinee of Ontario in 1904, and in particular asked for direc-
tion as to its competence to prohibit the operation of railways on
the Lord's Day in the case of undertakings incorporated by the
Provinee and those incorporated by the Dominion, and also as
to those incorporated by the Dominion which were declared to be
for the general advantage of Canada, but authorised to operate
within one Provinee only (to wit, Ontario), and whose operations
were confined to sueh Provinee, The majority of the Judges
(as it were under protest and without prejudiee) indicated their
opinion to be that all such interferences making for the compulsory
observance of the Lord’s Day were bevond the proper competence
of the Provinee and fell within the views expressed by the Privy
Couneil in 1903 as being of eriminal character and so within the
ambit of the Dominion Parliament.

Pending the launching and the deeision of this special case,
the Dominion had been legislating, and we find the Canada Rail-
way Act, 1903, being amended by the statute of 4 Edw. VII
ch. 32 (passed on the 10th August, 1904), in which first appear
the important elauses upon the foree and effeet of which the present
litigation is mainly to be determined. One provision relates to
every railway (eleetrie and other) wholly situate within one Prov-
ince of Canada, but in its entirety or in part declared to be o work
for the general advantage of Canada, and enacts that it shall,
notwithstanding such declaration, be subjeet to any Act of the
Legislature of the Provinee in which it is situated, prohibiting
or regulating work, ete., upon the first day of the week-—which is
in forece at the time of passing the Act (sec. 2, adding scc. Ga to
the Act of 1903). And by sub-sec. 2 it is enacted that “the
Governor in Council may at any time and from time to time by
proclamation confirm, for the purposes of this section, any Aect
of the Legislature of any Provinee passed after the passing of this
Act” (i.e., 10th August, 1004), “for the prohibition or regulation
of work, business or labour upon the first day of the weck, com-
monly called Sunday; and from and after the date of any such




LR.

eX-
5 as

the

ant
I to
'H‘
Ne,
the
eral
05:
ting
his
by
rec-
on
the
| a8

i be

his
ion
nm-
nch

i

6 DLR.| Kerrey v. L. & L. E. Trans, Co.

proclamation the Aet thereby eonfirmed, in o far as it is in other
respects within the powers of the Legislature, shall for the purposes
of this section be confirmed and ratified and made as valid and
effectual as if it had been enacted by the Parliament of Canada;
and, notwithstanding anything in this Aet’ (ie., the Railway
Act) “or in any other Act, every railway, steam or electric street
railway, and tramway, wholly situate within such Provinee, but
declared by the Parliament of Canada to be, in its entirety or in
part, & work for the general advantage of Canada . . . shall
thereafter, notwithstanding such declaration, be subjeet to the
Act so confirmed, in so far as that Aet is otherwise {nfra vires of the

Legislature.”

This first appears as an amendment to the Railway Aet, and
is carried into the revision of 1906, where it now stands as see, 9,
with some few immaterial verbal variations: R.S.C. 1006, ch. 37
“An Act respecting Railways.”

This large committal of powers to the Provineial Legis
in respeet of local railways was subject to some exeeptions: the
section was not to “apply to any railway or part of a railway,
(a) which forms part of a continuous

ute or system operated
ince and a
feet through traffie there-
on:—or, (h) between any of the ports on the Great Lakes and such

between two or more Provinees, or hetween any Proy
to interfere with or

foreign country, s

continuing route or gystem, so as to interfere with or effect through
traffie thereon;—or, (¢) which the Governor in Couneil by proela-
mation declares to be exempt from the provisions of the seetion”
e, 9, sub-see, 5

In the vear 1906, being that of the last revision of the Dominion
statutes, the Provinee passed “The Ontario Railway Aet, 1906,”
6 Edw. VII. ¢h. 30, assented to on the 14th May, in which pro
o be found respecting and under the headir
day Cars.” Section 193 (1) declares that no company operating

visions are

a street railway, tramway, or electric railway, shall operate the
same or employ any person thercon on the first day of the week,

the
track elear of snow or ice, or for the purpose of doing other work
of necessity. With certain exceptions (not now relevant) the

commonly called Sunday, exeept for the purpose of keeping

section is to apply to all railways operated by electricity, whether
on a highway or a right of way owned by the company (sub-see. 6),

The proclamation of the Governor-CGeneral in Council confirm-
ing sec. 193 of the Ontario Railway Aet (just set forth) was duly
promulgated on the 8th December, 1906.

The defendant company ecame into existence on the 17th
March, 1910, by Dominion Act 9 & 10 Edw. VIL ch. 120, under
this condition of prior legislation (Federal and Provincial)
Nothing has been done, as I have said, by the company, in the
way of lake navigation in connection with their line.

No proof was given of any such facts as would indicate that this
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loeal road forms part of a continuous route or system ecarrying
through traffic, within the meaning of these words as used in rail-
way legislation. The cases shew that there must be a direct
physical connection hetween the local road and the other through
road of which it is to form part, and that proper facilities by way
of sidings and accommodations for the transfer of traffic must
exist, and these generally should be sanctioned by the proper
authorities (in this case the Board of Railway Commissioners)
before the particular road ean form part of a “continuous route
or system:"” Hammans v, Great Western R.W. Co. (1883), 4 Ry.
& Canal Traffie Cas, 181, and Great Central R.W .Co, v, Lancashire
and Yorlshire R.W. Co, (1908), 13 Ry. & Canal Traffic Cas. 266.
To the same effect is American Railway law: Black v. Delaware
and Raritan Canal Co. (1871), 22 N.J. Eq. 130, 402,

I find as facts that the road has always been strictly a local
concern, with no such connection as would constitute it part of
““a continuous route or system,” and that the traffic of the com-
pany was in no sense “through traffic,” within the meaning of
the Dominion Railway Aet, R.S.C. 1906, ch. 37, sec. 9. So that
the road, as operated at the time of the alleged offences, was not
within any of the exceptions expressed in such section of the
Dominion Railway Act. Wherefore, the net result is, that the
defendant company, though it be an undertaking which has been
declared to be for the public benefit of Canada, is yet, by virtue
of the Canada Railway Act and the proelamation of December,
1906, subject to see. 193 of the Ontario Railway Act, which pro-
hibits the operation of eleetrie railway cars on the first day of the
week, commonly called Sunday.

The way is now cleared to consider the constitutional aspeet
of the controversy.

The Parliament of Canada, by the ageney of the Governor-
General in Couneil, undertakes to confirm any Act of the Ontario
Legislature within the legislative authority of the Provinee, in so
far as the Act prohibits or regulates work, business, or labour
upon the first day of the week on any electric railway wholly
situate within the Provinee and which has been declared by the
Parliament of Canada to be a work for the general advantage
of Canada.

In the present case, the Parliament of Canada has, through
the ageney of the executive proclamation, ratified and confirmed
see. 193 of the Ontario Railway Act, and made it as valid and
effectual as if it had been enacted by the Parliament of Canada:
R.8.C. 1906, ch, 37, see. 9 (3). So far as express language can
effect anything, this defendant company has been made subject
to the said seetion 193, in so far as it has been so confirmed (ib.,
sub-see. 4).

All that remains, as I regard the case, is to consider whether
what has been done by this conjoint legislation is within the scope

S ——, J—
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and power of the respective Legislatures under the Imperial Con-
stitutional Act so as to justify this Court in exacting the penalties
elaimed.

The defendants’ road is territorially within the Provinee,
and is, as operated, strietly a loeal work respecting which Ontario
might properly legislate.  But authority to legislate in respeet of
this road by the Province has heen superseded by the intervention
of the Dominion, beeause of its being regarded as a work for the
general advantage of Canada: see B.N.AL Aet, see. 92 (10).
The Constitutional Act there confers exelusive legislative author-
ity as to this road on the Dominion (see. 91 (29)).  But the Do-
minion is invested with authority to make laws for the peace,
order, and good government of Canada in all matters not assigned
exclusively to the Provinees: and this means, I take it, the exerecise
of large and liberal diseretionary powers to be exercised for the well
being of the community and for the right working of the constitu-
tion: see. 91 and Riel v. The Queen (1885), 10 App. Cas, 675, at
p. 678, per Lord Halsbury.

The authority of the Dominion extends to such works as,
though wholly situate within the Provinee, are, hefore or after
their exeeution, declared to be for the general advantage of Canad
Here the deelaration was made hefore the execution and in antiei-

A

pation of what was to be done. Suppose no steps to be taken
as to the navigation of the lake by the company or in establishing
part of a continuous route or system, it would be competent
for the Dominion to nullify the deelaration and to subjeet the
company to provincial legislation. T see no good reason why
the Dominion should not suspend the affect of this deelaration,
cither directly or indirectly, for sufficient cause, so as to restore
(as it were) the power of legislation to the Provinee in regard to
the particular company. Legislative authority exists in the
Provinee as to all loeal works and undertakings, though it may be
superseded by the paramount power of the Dominion in suitable
cases,  But the Dominion may still utilise the Province as one
of the agencies of government, by inviting it to intervene with
legislation considered desirable, and not contrary to any controlling
enactments passed by the Dominion Parliament. This may be
regarded as supplementary legislation of which the Dominion
is willing to avail itself or of which the Dominion is willing that the
Province should avail itself. The consideration in these cases is
not grounded on the doctrine of wltra vires, but rather as to what
is permissible reciprocally to a superior and a subordinate Legis-
lature in regard to subjeets on which each has some right to make
laws. The case in hand illustrates this position, We have to
deal with two law-making bodies acting with plenary and exelusive
powers within the ambit of subjects distributed to them by the
Constitutional Aet, and yet with some class of rights in which
se of power l;)‘ one may illfl'illgl- on the exercise of power
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by the other. The Court is not to deal with a legislative enact-
ment as with a by-law. The Legislature or Parliament is not
called on to shew eause or give reasons why a certain law has been
passed.  The poliey of the Dominion dealing with long lines of
railway through the Provinees and to foreign lands is against any
breaking of earriage for any period of time, and insists on a con-
tinuous transit, and Parliament, therefore, places no restriction
on the running of railways on every day in the week.  The policy
of Ontario appears to be in favour of a restricted use of the rail-
ways subject to provincial control on the first day of the week.
If one imes that, after the many attempts to get judicial guid-
ance to assist in formulating valid and efficient laws on the subjeet
of Lord’s Day observance, the law-makers eame to the conelusion
that no satisfactory statute could be framed on this head which
would answer the demands and the requirements of the various
Provinees of the Dominion: e.g., that what would satisfy a new
western community might not harmonise with the views of the
oldest centres of population—that what might satisfy Quebee
would not satisfy Manitoba—and so on; this conelusion of in-
ability might serve to explain why we have the present complexity
of legislation, bringing into exercise apparently the ingenuity of
the legal profession and the reserved resources of the constitution
to find out some suitable and effective outcome,  One is not to
assume that legislation is futile; rather to seek to give effect to it,
if possible,

The Parliament on this point as to railways means to leave
it to each Province to determine what shall be done with Sunday,
or rather what shall be done on Sunday. What 1 have sought
to express has been considered also, 1 find, by Mr. Justice Barker
in Ex p. Green (1900), 35 N.B.R. 137, at p. 147. He says: “1
am disposed to think that the Dominion Parliament, in designedi y
refraining from legislating on this subjeet, did so beeause it was
one which did not concern the general public or affect them all
to the same extent or apply to them all in the same degree; but
was rather to be regarded and dealt with as a police regulation,
local in its character and in its application, which required to be
moulded so as to suit the requirements and et the conditions
of different localities and different classes ot population, and in
that way ensure a reasonable cessation from labour and worldly
business on Sunday.” See The Queen v. Halifax Electric Tram-
way Co. (1898), 30 N.S.R. 469,

Apart from the religious observanee of the day, which cannot
be enforced by law, the legislators must have recognised the value
of a recurring period of rest in railway life, more than ever needed
in modern stress and competition.  The political value of a rest-
day is put thus by Maeaulay: “During this cessation of labour
a process is going on quite as important to the wealth of the nation
as any process which is performed on more busy days. Man, the
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machine of machines, is repairing and winding up so that he re-
turns to his labour on Monday with clearer intelleet, with livelier
spirits, with renewed corporeal vigour.” However the day of

rest may be used or abused, the legislators may well consider the
poliey a wholesome one in so far as corporations are concerned
over which they have creative and regulative power,

It seems to me possible as well as proper so to fit together
these enactments as to induee harmonious and efficient action
between the two Governments, Federal and Provineial, in order
to the attainment of an end which both have had in view. One
may wonder why the Sunday labour question was not dealt with
direetly and immediately by the Parliament of Canada. But,
whatever the reason be, it is for the Court to explain and as far

I stive

as possible to render effective the joint legislation (sug

on the one hand and responsive on the other), so that by eo-opera-
tion the desired end may be reached of seeuring one day of
periodical rest

ion is not to be regarded as

I'he scheme of this twofold leg
a delegation of legislative power in a matter of eriminal law to a
body having no capacity to legislate eriminally, but rather the
legislative ageney to decide

designation by the Dominion of
whether it is expedient to enact a law for the regulation of the
Lord’s Day in its secular aspeet, as to railways entirely within
ative report being made by an appropriate

the Provinee, and a leg
enactment, then to give full legal force and efficacy to such pro-
vineial action by aceepting it and assuming responsibility for it
as if it were a Dominion statute. The statute of the Province
indicates the policy aceeptable to the Provinee, and the Dominion
says “be it s0.”  In this regard, the legislative power of the Pro-
vinee is no longer overridden by the Dominion, but is recognised
as a power properly exercised, It appears to me that the Domin-
nay relax its hold on any internal provineial railway and lay
1in a defined degree to be regulated or controlled by the local

on

1
Legislature,

As I read the opinion given upon the speeial case in 35 S.C.R.,
a Provinee has no power to restrict the

the Clourt intimates the
operation of companies of their own creation to six days in each
week because that restriction seems to be within the views ex-
pressed in the Privy Council and to be regarded as a matter of
criminal law, wlira vires of the Provinee. See pp. 582 and 592,

in answer to question 5.

This point, in this limited way, as to purely provineial corpora-
tions, was not before the Lords of the Privy Council, and their
guarded deliverance would rather imply that this was one of the
questions not passed upon. However, with all proper deference
to the Judges of the Supreme Court, I cannot regard the opinion
expressed on this head as a judgment binding on me, nor can 1
accept it as the law. I fail to see why the Province may not
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legally and validly incorporate a railway company in Ontario as a
local undertaking with power to operate only on six days of the
week. A refusal to allow work on the Sunday would not in this
connection savour of the eriminal law, but would be a supposed
or an accepted salutary rule of conduet imposed for the benefit of
the workmen and the better working of the road itself, If the
company accept such a charter with such a limitation, wherein
is the Constitutional Act offended against? The legislative work-
ing of the whole constitution in these cases of apparent conflict
or discrepaney is to be accommodated or adjusted by the expedient
worked out in the Hodge case and others in the same direction:
Hodge v. The Queen (1883), 9 App. Cas, 117; Fielding v. Thomas,
[1896] A.XC, 600, 611; Grand Trunk R.W. Co. v. Attorney-General
of Canada, [1907] A.C. 65, 68. The aspect of the law takes colour
from its surroundings, i.e., the nature of the legislation and the
object aimed at.  Here is no general eriminal intent, but the in-
corporation of a local concern, over which the Provinee has plenary
power of legislation, covering all things and conditions considered
expedient and desirable by the incorporating power.

After the disposal of the special ease in the Supreme Court,
the Province of Ontario passed their railway law, which by its
enactments imposes this limitation upon electric railways, 6 Edw.
VIL. ch. 30, see. 193, and that has not been questioned as being
ultra vires. The power to legislate as to the Lord’s Day by the
provincial law-makers, as to railways subject to their legislative
authority, is recognised in the Dominion Lord’s Day Act, R8.C",
1906, ch. 153, sec. 3 (2).

Briefly to sum up the results. It is not to be overlooked that
the defendants in this case take the Dominion charter subject
to the state of existing legislation. It is taken, therefore, with
knowledge that the Dominion had permitted the Provinee to
legislate as to Sunday work on local railways (despite the declara-
tion as to the undertaking being for the public advantage of Can-
ada), and that the Province had legislated to the effect that for
six days only should the road be worked for profit, and that the
executive of the Dominion, under sanction of the Parliament of
the Dominion, had approved and confirmed this provineial law.
How then can the defendants defend this action on the ground that
the charter was not taken on this footing? Can the company
be allowed thus to “approbate and reprobate”?  Can the privi-
leges of the charter be enjoyed and the conditions be repudiated?

I may add a few words as to laws having more than one aspect.
Marshall, C'.J., said in Gibbons v. Ogden (1824), 9 Wheat. 1, 204,
that “all experience shews that the same measures, or measures
scarcely distinguishable from each other, may flow from distinet
powers; but this does not prove that the powers themselves are
identical.”

-
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Besides the constitutional eases already referred to, the point
has arisen in the consideration of municipal and other by-laws,

In Calder and Hebble Navigation Co. v. Pilling (1845), 14 M. &
W. 76, a by-law that a canal was not to be used on Sundays was

i FRLEY
held invalid because not warranted by the general power of a "
local statute to make by-laws for the good government of the LOXDON
company and for the good and orderly using of the navigation and : "‘l"l”
1 N AK A0
the work—governing of the bargemen, ete.  The by-law was held 0 ssporra
to be one relating to matters which ought to be left to the general  rox Co

laws of the land as to the observanee of Sunday.  Rolfe, B., said
that
as if, for instance, the company were to come to the conclusion

that, in order to secure a due supply of water in the canal, it was

Bovd,

under peculiar circumstances the by-law might be upheld

ion on it during one day out of seven

necessary to have no navi
in order to make navigation good during the other six, and then
Sunday might be taken as the fittest day to elose the eanal: p. 90

In other words, though the by-law would be bad if made for merely

moral purposes, pro salute animarum, it might be upheld if sus-

ceptible of another construetion, and if regarded in a different

aspect, bringing it within the competence of the corporation or
law-making body

Another illustration of this double aspeet in a by-law, as to
whether it deals

vith the morals of the community rather than

with the good rule and government of the locality, may be found
in Thoma Suiters, [1900] 1 Ch. 10, 15.  In that case Calder and
Hebble Navigation Co. v, Pilling, 14 M & W. 76, is discussed, and it is

al
concern about the behaviour or morals of those who use it, the power
of a municipality dealing with the good order of their streets goes far
beyond that: pp. 16, 17, So there is a further

pointed out that, while a navigation company may have no |

ance i powel
and responsibility when the field of action is laid open to a legis-
lative body such as one of the Provinees of the Dominion. In
this last case every intendment will be made to support the
lation, and it is not the business of the Courts to pass upon the
wisdom or reasonableness of the enactment, but simply to say
whether it is fairly within the area of its constitutional powers,

By the legislation of the Dominion it has been left to the Prov-
ince to say whether any condition shall be imposed upon lo
eleetrie railways in regard to the working of the road on Sundays
And the response made by the Provinee is, that it is fitting that
there should be one day of rest in seven, and that Sunday is the
fittest day for that purpose. Good reasons may easily be found
for such a policy, having regard to Sunday as a secular institution;
publie economy requires for sanitary reasons a periodical day of
rest from labour, and this salutary rule may rightly and legally
be imposed upon corporations which owe their existence to the
provincial power which so legislates and creates. This is not,
therefore, a general law extending to the publie at large—to all
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ONT. classes and conditions of men—but to a corporate body over which
.o the local Legislature has, inherently or by delegation from the
1012 Dominion, legislative plenary power as to its conduet, governance,

hovsrs and operation

I\n;n\ The late decision of the Supreme Court on Sunday law in

Loxpox  Ouimet v. Bazin (1912), 3 D.L.R, 593, is not in point for the present
AND case. It is distinguishable both hecause it purports to be a general

l. n p t :
G PAREERIE oy framed for all persons, and becanse the ease did not involve
I'RANSPORTA .

— 2

. X : !
tox Co.  the question of loeal corporations over which the Provinee has
Sy constitutional power and competence, q
oyd, C. b SERR b . ; o g
I'he legislation is not to be regarded as a seetion of the eriminal
law of Canada, but as a particular penal law intended for the
regulation of local electrie railways within the Province.
So viewed, I would uphold the impeached legislation as intra
vires, and would award to the plaintifi the penalties claimed.
There should be no exemiption as to the day on which the mail
was carried.  The cars were not run for the purpose of carryving
the mail, but the mail was carried as a favour hecause the cars
ran that Sunday.
Costs to the plaintiff,
Judgment for plaintiff
ONT RENAUD v. THIBERT,
S0 Ontarvio Divisional Court, Meredith, C.J.C.P., Teetzel and Kelly, JJ
» Ve Lugust 20, 1912
1912
I, Srarvres (§114 120) —CoNSTRUCTION—RE-ENACTING  STATUTES—DE
CLARATION AS TO LAW PREVIOUSLY LAID DOWN—INTENTION
I'he effect of the amendment to Division Courts Aet, 4 Edw
VIL (Ont.) eh. 12, see, 1, respe the amount of which
i seertained by t signature of the defendant (see¢ now 10 Edw,
VI (Ont) ch, 82 e, 62), was to declare the law as previously
Iaid down, and it was not intended to narrow the jurisdiction al
Iv conferred
Kreutzsiger v, Brox, 32 O.R. 418, referred 1«
2 Covmrs (811 A3—16o Turisprerion o Division Covnrs—AMousTt
ASCERTAINED BY SIGNATURE-—10 Epw, VII. (OxT.) on. 32, sk
G2, svnsee, (1 CLAUSE (d)
Clause (d) of sub-sec, (1) of see. 42 of the Division Courts Aet,
10 Edw, VIL (Ont.) eh. 32, has rveference to cases where, after pro
duction of the document and proof of the signature, something further
. ary to shew the liability of the defendant thereund such
the fulfilment of a condition on which the document was
to take effect, and does not apply to a ease in which evidence is
necessary to establish the plaintifl’s tus with reference to the
document
Lo Counrs (§ 11 A3—160)—Jurispicrion oF Division  CoOURTs—AcTioN
ON A COVENANT IN A MORTGAGE—10 Euw. VII, (Ox1.) on, 32,
sEe, 62
Ine amount of the claim of a mortgagee upon the covenant for
mvment in the mortgage is ascertained by the signature of the de -

niant within the meaning of see. 62 of the Division Cour's Aet, 10
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Arreal by the defendant from the judgment of the Junior
Judge of the County Court of the County of Essex, in favour of
the pla {1, for the recovery of 8260, in a Division Court action
upon a covenant in a morigage made by the defendant to the
]v!*w til

mortgage had been  assigned the plaintift to one

Meloel woan assignment absolute in form, but whicl the
trial Judge found, was not intended to be al ite, but a iteral
ecurity only for an advance by Meloche, who was made a defen-
dant in the action

plaintill produced a doen

the mortgage from N

that it v execut

] pei Wi s

/. H. | or the def \ | Court
h no jurisdietion to try tl he amount 1 claim
wis not ertained by the natur | dant, within the

the stat 10 Edw. VI1I ) 62—other than
tary evidence being required o shew  that
ment to Meloel 1 ( ri so

( the elaim wa wrred | tatut | tions,
il that the r of the Judge direeting a new trial, aft 1y
ment by default, had been unduly limited, and

F. D. Davis, for the plaintiff, arg that tl
been limited, as alleged proving the
mortgage, which it was un ry for the plaintiff to maintain,
18 the original ignment 0 by wayv of collateral security,
and he was entitled to prove that fact, as he done
ousting the jurisdiction.  He referred to Dawson v. Graham

11 U.C.R. 532; Prittie v. Connecticut Fire Insurance Co
23 A.R. 449, 453; Hostrawser v. Robinso 1873), 23 C.P. 350
[Mereprrn, C.J., referred to Slate Laberee (1905), 9 O.L.R

Rodd, in reply, cited Ward v. Hugh 1884), 8 O.R. 138,
at pp. 143, 144

Angust 20, 1912, Teerzen, J. (after setting out the facts as
abovi The only question upon which judgment was reserved
at the argument was, whether the learned Judge had jurisdietion
to try the action under see. 62 of the Division Courts Aet, 10

Edw. VIL ch. 32

Jurisdiction of the Division Court was first extended to claims
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for $200 by 43 Viet. ch. 8, see. 2, and the extended jurisdietion
was made to embrace “all claims for the recovery of a debt or
money demand, the amount or balance of which does not exceed
£200, and the amount or original amount of the elaim is ascertained
by the signature of the defendant or of the person whom, as
exceutor or administrator, the defendant represents.”

This provision was amended by 56 Viet. ch. 15, see. 2, by
making a provision that interest accumulated upon any such
claim should not be included in determining the question of
Jurisdiction, but that the same might be recovered in addition to
the elaim, notwithstanding that the interest and the amount of
the elaim so ascertained together exceed $200.

There were many conflicting decisions as to the prineiple of
construetion of the word “ascertained’ in the Aet conferring the
extended jurisdietion, and the leading ones are reviewed in
Kreutziger v. Brox (1900), 32 O.R. 418, where the learned Chan-
eellor, in delivering the judgment of a Divisional Court, lays down
the following as the proper construction to be applied: *The
amount of the elaim is ascertained by the signature of the defen-
dant if it is thereby made certain, i.e., if upon proof of the signature
the liability is established. If other and extrinsic evidence is
required, such as to shew completion of the contract—in the case
of a signed building contract to pay so much for a house—the
stipulated price is not ascertained by the mere evidenee of contraet.
The jurisdiction of the Division Court is extended to cases where
the balance elaimed on such an ascertained amount does not
exceed $200, but it was not intended in such eases to throw open
in the lower forum disputed matters as to the proper completion
of the contract-—the due fulfilment of all conditions and the like.”

By 4 Edw. VIL ch. 12, sec. 1, the Act was amended by adding
the following section: *“72a. The amount or original amount of
the elaim shall not be deemed to be aseertained by the signature
of the defendant or of the person whom, as executor or admin-
istrator, the defendant represents within the meaning of elause (d)
of sub=section 1 of section 72, when in order to establish the elaim
of the plaintiff or the amount which he is entitled to recover, it is
necessary for him to give other and extrinsie evidence beyond
the mere production of a document and the proof of the signature
to it.”

The effect of this section is, apparently, to declare the law to
be us laid down in Kreutziger v. Brox; but it clearly, I think, was
not intended to narrow the jurisdietion already conferred.

In see. 62 of the revised Division Courts Act, supra, the
language of the amendment of 1904 is altered by omitting the
words “in order to establish the claim of the plaintifi or the
amount which he is entitled to recover,” and it now reads: “An
amount shall not be deemed to be so ascertained where it is
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n[]‘ necessary for the plaintiff to give other and extrinsic evidence ONT.
“‘Hl beyond the production of a document and proof of the signature D.C.
.:~:l toit.” 1012
P : The presence in the statute of 1904 of the words omitted in  “==
¥ 1910 led to the suggestion in the argument of Slater v. Laberee a
i (1905), 9 O.L.R. 515, that the presence of those words was intended I HIBERT
by ! to limit the jurisdiction of the Division Court in a case of that ===
""[ kind; but in that case, which was an action upon a promissory '
of note, it was held that where the production of the note and the
to 7 protest and the proof of the signature would primd facie entitl
of the plaintiff to recover, the case is brought within the jurisdiction
of the Division Court; and at p. 547, the judgment proceeds: **It
of is not for us to determine whether upon proof of the endorsement
the without more the plaintifi would be entitled to recover. 1f the
in plaintiff is not entitled to recover without more, then, if it should
\n- become necessary for the learned Judge to enter upon a further
wn inquiry and to take evidence for the purpose of shewing some
‘he ground for making the defendant liable, in all probability his
pn- jurisdietion would be ousted and he would be bound to stop the
ure further trial of the action; but upon the first question, that is,
is whether upon the face of the instrument the defendant is liable,
ase that is for the Division Court and not for us.”  And further on:
the “The order must be framed so as to make it clear that we are not
wet. directing a trial if extrinsic evidenee is necessary in order to make
ore the defendant liable.”
not Now in this case it is plain that upon the produetion of the
pen ige signed by the defendant, and the time for payment
ion thereunder having passed, the defendant is prima facie liable to the
e owner of the mortgage, and it would not be neeessary for the plain-

ing tiff to give other or extrinsic evidence beyond the production of

i of the mortgage and the proof of the defendant’s signature in order
ure that the amount of such liability might be said to be ** ascertained.”
\in- The question in this case is, does the fact that, in order to

d establish the plaintifi ’s right to sue in his name on the covenant,
Wm he must establish by evidence other than documentary that the
t is assignment was only by way of eollateral security, oust the
ond jurisdiction of the Division Court? I am of opinion that it does
ure not.

It secems to me that, in making the provision as to proof, it was
the ascertainment of the defendant’s liability under a document

“ll‘: and the amount of such liability that the Legislature had in view,

: and not the matter of the plaintifi’s interest in or right to the
document by which the same are ascertained.

the In every action upon a document, if the plaintiff does not
the appear on the face of it as the person entitled, he must establish
the his title by other evidence, which may not always be documentary.

i \_“ The holder of a note, in an action against the payvee as endorser,

t is

would have to prove by oral evidence the faets of presentment
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and dishonour, in the absence of a notarial certificate of those
facts. A surviving member of a partnership, suing in his own
name upon a note or other written agreement for payment of
money, would have to prove the death of the other members of
the firm to shew his title by operation of law.

Besides these instances and cases like the one now being
considered, it may often happen that a plaintiff cannot establish
his title to the document sued on by documentary evidenee only.
To hold that he cannot, for that reason, avail himself of the in-
creased jurisdiction of the Division Court, notwithstanding that
he is able to ascertain and establish the defendant’s liability and
the amount thercof under the document, by its production and
proof of his signature, would be to make the statute a dead letter
in many cases.

Once the production of the doeument and proof of its execution
establish the liability of the defendant to the owner thereof and
ascertain the amount of such liability without the necessity of
other and extrinsic evidence to establish either, I think there is
nothing in the statute or in any of the cases decided upon it which
suggests that evidence to establish the plaintifi’s title would be
“other and extrinsic evidence' in contemplation of the statute.
The appeal should be dismissed with costs.

KLy, J.:—The question for determination in this appeal is,
whether, under the circumstances, there was jurisdiction, under
gee. 62 of the Division Courts Aet, 10 Edw. VI, ch. 32, to try the
action in the Division Court,

By that section jurisdiction is given to Division Courts in
“an action for the recovery of a debt or money demand, where
the amount claimed, exclusive of interest . . . does not
exceed $200, and the amount claimed is

“(i) ascertained by the signature of the defendant or of the
person whom as executor or administrator he represents or

“(ii) the balance of an amount not exceeding $200, which
amount is so ascertained,” ete.

The section also declares that an amount shall not be deemed
to be so ascertained where it is necessary for the plaintiff to give
other and extrinsic evidence beyond the produetion of a document
and proof of the sigmature to it.

This, in my view, has reference to cases where, the document
being produced and the signature proven, something further is
necessary to shew the liability of the defendant thereunder—such,
for instance, as proving the fulfilment of a condition on which the
document was to take effect—and does not apply to evidence
necessary to establish the plaintifi’s status with reference to the
document.

If the document be produced, and if the signature of the
defendant, or of the person whom as executor or administrator

|
|
§

-
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he represents, be proven, and if there be no further evidence
necessary to shew the completion of the transaction, so far as the D.C

hose
own 2
t of person signing it is concerned, then there is an ascertainment 1012

within the meaning and intention of see. 62,

s of !
{ Giving this interpretation to that section, I am of opinion I“\r"“

that the appellant eannot suceeed, and that the appeal should,  Tuiegs

eing -
g i therefore, be dismissed with costs

lish
mly. Mereprti, C.J.:—1 agree in the conclusion to which my Meredith, 04,
), A i learned brothers have come,

that N ‘
and Appeal dismissed
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he was the owner in fee of a certain island, and for an injune-
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tion restraining the defendants from entering thereon, m
other relief
E. D. Armour, KA
M. (. Cameron, for the plaintiff’

, for the defendants

1 Favcoxnrige, CJK.B The Minister of Lands, Forests Fa i

e . " . > . , .
and Mines, before the issue of defendant’s patent, considered

tor
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and disposed of the elaim arising under Zock’s patent, and
thereupon defendant received the certificate of title. That the
Conrt eannot review his finding and judgment, is well settled.

But in view of the very strong opinion of the trial Judge
that statements not only false, but false to the knowledge of
Clayton were made by him to the department, whereby the
officials were misled, and the Minister’s judgment practieally
obtained hy fraud, and of the further fact that in the present
ease o prior patent issued to the plaintiff, 1 agree that the At
torney-General should have an opportunity to intervene herein,

The plaintiftt will notify him accordingly. If the Attorney-
General signifies his intention not to intervene this appeal will
he allowed with costs and the action dismissed with costs,

If the Attorney-General should desire to be heard or to ad-
duee evidenee or to cross-examine witnesses already ealled, he
may be added as a party, and arrangements may be made cither
for re-argument or for hearing the new evidence,

Judgment will be withheld until the Attorney-General shall
have determined what course he will take,

Brirrox, J, Al the material allegations in the statement
of defence have, ininy opinion, been established by the evidenee,

The evidenee hefore the Court shews that the Crown in-
tended to grant, and did grant, to the defendants the island in
question,

The elaim of the plaintift is that the island granted to Walter
Duncan by patent No, 2803, and as to which a certifieate of
ownership under the Land Titles Aet was obtained by the said
Dunean ealling the land pareel 1024, is the same island as was
subsequently granted to the defendants by patent No. 3368, and
as to which the defendants obtained a certificate of ownership
under the Land Titles Act—deseribing the island as pareel
1620, The answer to plaintiff's case—apart from any question
of frand, is first, that the identity of ps

ds separately deseribed
as only one pareel is not established.  The evidenee does not
satisfy e that what plaintiff got as Dunean Island is, or was
intended to be the same as what the defendants got as the Clay
ton Wood Island. The description in grant to plaintifl’’s pre
decessor is:
Dunean Island, containing 24 acres, more or less, situate in Bolger
lake opposite lots No, 20 and 21 in the 7th concession of the said
township of Burton,

The deseription in the patent to defendants, is:—

Clayton Wood Island, containing 7 and 1/5 acres, more or less, situ-
ate in Bolger lake, in the said township of Burton, as shewn on a
plan of survey . . . a copy of which plan is attached to and forms
part of the said letters patent,
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It is not elear to me that any person can possibly from this

plan say, with any degree of certainty, that the islands so dif

ferently deseribed are rveally only one island.  The plaintiffs

attack the ownership of what was unquestionably conveyed to

them as Clayton Wood Island—and the proof must be made by

plaintiff that this very island bought and paid for hy defen

dants had already, by r name, heen hought and paid for

by Duncan. The plaintifit has failed in his proof

Second. The question of identity wus raised by the plaintifl
in opposition to the application of the defendants to the Minister
of Lands, Forests, and Mines, for a patent for this island \n
investication was had—enquiry was made the result of wl
was that the opposition ol plaintifl’ was 1 el il
patent issued to defendants The Minister issucd his cert
cate, The plaintiff had caused a caution to be filed against tl
ssie to the defendants of a certificate of title

After the disposition of the matter by the Minister of Lands
Forests, and Mines, the plaintift withdrew this caution an
certificate of title issued to the defendants I'he question of
dentity seems to me as between the parties to this setic 1S
res judicala A\s | said the act of the Crown wa Ivisedly
don I'he plaintiff had full opportunity if the facts woul
warrant it of preventing the patent from issuin t
fendants

Fraud in applying for the purchase of land should not Ix
mputed where all parties interested were heard-—and when
ther vas a decision apparently on the merits

I am of opinion that the appeal should be allowed and
action dismissed, both with costs

RivpeLy, J The learned Judge'’s findings of fact are, in

my opinion, after a eareful perusal of the evidenece, entirely

justitied Some of his conclusions which omplained of

might deed, have beom ther 3 ind, perhaps reading
of the words used by the witnesses as they appear in eold

black and white would suggest that his view of the conduet of

the defendants was unduly severe; but my brother saw the
witnesses and could best judge of them: and | cannot say that
his conclusions are not wholly warranted

Dunecan, who had been shooting in the neighbourhood of

Bolger lake, in Burton township, distriet of Parry Sound, and
who w three others was the owner of a lot of 28 aeres upon
which they had a shooting camp, was desirons of buying an

island in the lake, He knew quite well the island he wanted to
buy, the largest Island in the lake; he saw Mr, Aubrey White
Deputy Minister of Lands Forests and Mines), told him he
wanted to buy the largest island in the lake, and put in a formal
application, in which, being misled by the departmental map, he

1912
VAR
CLAYTON
Britton, J
Riddel, J
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deseribed the island as being intersected by a certain line. The
extent of the island was, by an officer of the department, esti-
mated at 214 aeres. Dun paid $25, the purchase-price, got
his patent and then his certificate of ownership from the Loeal
Master of Titles at Parry Sound. This all took place before
the end of the year 1907. Thereafter, the island was commonly
known as “‘Dunean Island;’’ and Dunean had no idea that he
had not become regularly the owner of the island he had desired
to buy, until April, 1909 and in the meantime, in 1908, sold to
the plaintiff. The island he claims as having been patented to
him is not intersected by the said line, and it contains in faet
about 71. aeres, being admittedly the largest island in the lake.
The defendant Clayton, hunting in the vieinity, was told by the
guide Brownell that the large island was Duncan Island;
Brownell suggested some difficulty in the title. Clayton then
made up his mind ‘“to play for it and take a chance in getting it
any way."" 1 do not think there is any doubt that Clayton knew
perfectly well that the i I .d was elaimed by Dunean. But he
put in an application £ the island—Duncan was notified, as
was Zock-—and the Minister took the matter into his consider-
ation, heard witnesses, and finally decided that Dunean’s patent
did not cover the island in question, and directed a patent for
the island to issue to the defendants. Zock had in the meantime
filed a eaution; but, upon receiving a notice under R.S.0, 18907
ch. 138, see. 169 (2),* he withdrew his eaution. A certificate was
produced whereby it appeared that the claim arising upon
Zock's patent had been considered by the Commissioner and dis-

*Section 169 of ch, 138, R.8S.0. 1807, is as follows:

169. (1) When letters patent for any land situated in Muskoka, Parry
Sound, Nipissi Algoma, Manitoulin, Thunder Bay « iny River are
issued, the same shall be forwarded to the Local Master of Titles of the
distriet, for the purpose of the patentee being entered as the first registered
owner of the land, with any necessary qualification. R.S.0. 1887, eh
116, see. 141 (1),

(2) Before making such entry the Loeal Master shall obtain from the
registrar of the registry division a certifieate sts ulmu what instruments,
if any, have been reg istered affecting the land, and in ease he finds that
any such instrument ha » he shall, unless as is in the next
stion provided, give notice to the patentee and to all other persons
interested, before registering the patentee as owner: this sub-section shall
only continue in foree until and including the 12th day of April, 1899:
R.S.0. 1887, ¢h. 116, 141 i (1) part

(3) It shall not be nece iy instru
ment of which a Local Master h.l- stice by registration or otherwise, in
ease by the certifi of the Com or Assistant-Commissioner of
Crown Lands it appe that the ¢ ¢ upon such instrument was
considered by the Commissioner and disj f before the issue of the
patent: and if before the receipt of such a eertificate any proceedings
shall have been ta by a Local Master in respect of such instrument, he
shall thereupon discontinue the same, and disallow any objection or claim
founded on such instrument, and may make such adjudieation as to costs
as he deems just: 56 Vict. ch, 22, see. 10 (2),

(4) In case there is no contest as to the rights of the parties the Loeal
Master may make the requisite entry and issue his certificate; but in

BT—
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posed of by him before the issue of the defendants’ patent;
and thereupon the defendants received their certificate of title

The plaintiff brought his aetion, alleging: (1) patent to
Duncan; (2) transfer to himself; (3) patent of same land to the
defendants; and elaimed: (a) a declaration that he is owner in
fee of the island; (b) an injunction restraining the defendants
from entering, ete., the same; (¢) an injunction restraining the
defendants from transfe

costs; (e) general relief.

ring or mortg g, ete., the same: (d

At the trial my learned brother gave the plaintiff his clais
a), (b), and (d) only.

The defendants now appeal

So far as the facts are concerned, upon the evidence ther
can be no doubt that the Crown did grant a patent to Duncan
of the island, not quite aceurately deseribed indeed. No douht
it was thought that there were only 2!, acres, instead of

, probably beeause the water had been high when the original
surveyors were in the neighbourhood. The exact position topo
phically also was not correetly represented. But that the
large island for which the patent was afterwards issued to t
defendants was bought and paid for by Duncan, and that it was

intended that the patent he got should cover this island. upon
the evidenee addueed before the trial Judge and before us, there
can be no doubt,

But it is contended by the defendants that the Court can
not go behind the finding and judgment of the Minister (Com
missioner). There are several eases in our own Courts in which
there was a dispute between parties as to who was entitled to a
patent to certain lands; and it has been invariably held that
where the Government have examined into and considered th
claims of such opposing parties to receive the patent, and
decided in favour of the one and issued a patent accordingly,
the other cannot suceessfully appeal to the Court—the Court
will not and eannot interfere. _

Boulton v. Jeflrey (1845), 1 E. & A. 111, is one example

=0 of a4 conte w shall transmit the papers to the Inspector of Titles
before registering the patentee as owner, and shall otherwise
provided in section 166 of this Act: R.8.0, 1887, ch, 116, se

(5) Where the Local Master to whom a patent is forwarded is aware
that an instrument which is registered cannot affect the interest of the
patentee, Ne need not g ¢ on aceount of such instrument,

(6) Unless a caution is filed with the Master, under section 85 of this
Act, no such notice need be given in respect of the sale of timber or trees
when the sale is subject to a condition that the timber or trees shall he
removed within a specified time, and such time has expired: 52 Viet. ch,
20, see, 14

(7) Letters Patent from the Crown demising lands, or Mining Rights
for a term of years, or : ater estate, which have been granted
on or after the 3lst d rcember, 1887, or which may be hereafter
granted shall be deemed to have been and to be within the provisions of
this section: 60 Viet. 23, sec. 3, ch. 21, sec. 6.

e any not
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The unsuceessful elaimant filed a bill in equity to have the suc-
cessful one deelared a trustee for him; but he failed, and would
have failed even if he had shewn improvidence, ete.

In Barnes v. Boomer (1864), 10 Gr, 532, the Crown Lands
Department decided that one of two applicants should receive
a patent; and it was held that the Court could not interfere
There, however, it was not shewn that the Crown acted in ignor-
ance or misapprehension.

But in Kennedy v. Lawlor (1868), 14 Gr. 224, the Court
(Vankoughnet, C.), held that it had no power to review the
decision of the Commissioner, and say he acted improvidently
or in error or mistake,

Somewhat to the same effect is Farmer v. Livingstone (1882),
8 (‘an. S.C.R. 140,

But in none of these cases was there a prior patent issued to
the plaintiff on the strength of which an attack was made on
the defendants’ patent or its validity, as in the present case

Seetion 169 of R.S.0. 1897, eh. 138, which was the enactment
in foree at the time of the transactions in question, is relied
upon by the defendants. The Local Master found Duncan's
patent registered (see. 169 (2)), and gave notice accordingly
to Zock: he received a certificate under see. 162 (3), and there-
upon discontinued the proceedings and disallowed the objection
and elaim founded on the Zock-Duncan instruments, as was his
duty under that section. The legislation, it seems to me, makes
the position of the defendants under their patent and the deci-
sion of the Commissioner unassailable—and the plaintiff must
get rid of that patent before he can say that the defendants
have no right in the island.

** A long line of decisions has settled that an action to declare
void a patent for land, on the ground that it was issued through
fraud or in error or improvidence, may be maintained, and that
measure of relief granted, at the suit of an individual aggrieved
by the issue of such patent, and to such an action the Attorney
General as representing the Crown is not a necessary party
Martyn v. Kennedy (1853), 4 Gr. 61; Stevens v, Cook (1864),
10 Gr. 410, See also Farah v. Glen Lake Mining Co. (1908),
17 O.L.R. 1:"" per Moss, C.1.0, in Florence Mining Co. v. Coball
Lake Mining (o, (1909), 18 O.L.R. 275, at 284,

If it were quite clear that there is nothing more in the way
of evidenee, ete., available, one might now declare the defend
ants’ patent void: but it must not be forgotten that the Com-
missioner has had hefore him witnesses and doeuments—perhaps
he had personal knowledge or information which is not before
us. It would not be proper—if the responsible advisers of the
Crown desire to insist upon the propriety of the Commissioner's
decision and to contend that Duncan’s patent did not cover this
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island—for us, in the absence of the Attorney-General and with-
out affording him an opportunity of supporting by evidence
and argument the view of his former colleague and the validity
of the patent issued in accordance with such view, to decide in
favour of the plaintiff, 1 have been careful to say that the con-
clusions of fact arrived at are such as are justified by the evi-
dence before Mr, Justice Latehford and this Court: but thes
conclusions may be in fact quite erroncous, and by further evi-
dence shewn to be erronecous

[ think that the Attorney-General must be given an oppor-
tunity to state and if necessary to justify the stand taken now
by the Crown. If he, upon being applied to by the plaintiff,
states that the Crown does not desire to intervene, the case may
be disposed of upon the evidence now before the Court with-
out further argument; if he desires to be heard in argument,
such argument may be heard on some day to be arranged; if

he desires to cross-examine witnesses already heard and (or)
adduce further witnesses, he may be made a party to the action,
all proper amendments made in the pleadings, and the trial con-
tinued before Mr. Justice Latehford at some convenient time,
the evidenee already taken to stand

In the meantime this motion will be retained

Direction accordingly.

THE COLONIAL INVESTMENT CO. v. BORLAND.

Vberta Supreme Court, Harvey, C.1., Scott, Stuart, Simmons, and
Walsh, JJ. October 4, 1912

1. BUILDING AND LOAN ASSOCIATIONS (§ T A—14)—RiGur 10 INTEREST
ON MORTGAGE—OPTION OF BOKROWER TO APPLY PAYMENTS ON AC

COUNT OF SHARES IN PAYMENT OF PRINCIPAL AND INTEREST
Section 6 of the Interest Act, R.S.C. ch. 120, prevents the recovery
of any interest, where a mortgage to a loan company contains a
covenant for monthly payments of interest at the rate of 12 per cent

per annum, and also a proviso giving to the

w the option
f shares in the
il be accepted in full pay
vent of principal and interest, and the proviso does not shew what is
the rate of interest per annum if the method of payment thereby
allowed be adopt nor does the covenant for interest shew that the
rate thereby provided for is the same, and in fact it is not the same
in result as the payments under the proviso. and the mortg
wlopted the method of payment allowed by the proviso

of making certain monthly payments on aceot

ompany, subseribed for by him, which s

ror has

2, Paymest (§ 1106 MEDIUM OF=—=PAYMENT TO AGENT AFTER NOTICE TO
PAY DIRECT—RETURN 170 AGENT—RIGHT OF BORROWER TO CREDIT

ON MORTGAGE
Where a loan company notifies a bhorrower to make his payments
direct to the company, and not to any agent, and the borrower never
warded to the
company, and the company ds it back to the agent, who does not
return it to the borrower, the company, having once received the
money, is accountable for it, and must credit the borrower with the

theless makes a payment to the agent, which is

amount,
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Aprrean by plaintiff's from judgment at trial in an aection
upon a mortgage for payment and foreclosure, reducing the rate
of interest to six per cent. per annum.

The appeal was dismissed with costs,

James Short, K.C,, for plaintifis, appellants,

James Muir, for defendant, respondent.

Harvey, C.J.:—The plaintiffs’ elaim is upon a mortgage for
$600 in respeet to which they ask for payment, foreclosure, ete
The mortgage contains the following covenant and proviso:—

Firstly, that I, the said mortgagor, will pay to the said company
the sum of six hundred dollars in gold or its equivalent at the olice
of the said company in the city of Winnipeg, as follows: The said
prineipal sum of six hundred dollars to hecome due and be paid on
the first day of July, A.D. 1917;

Secondly, that I, the said mortgagor, will pay interest at the same
place on the said sum at the rate of twelve per eentum per annum,
as well after as before maturity, by equal monthly payments on the
first day of each month until the whole of the said sum and interest
shall have been fully paid and satisfied, the first of such payments of
interest to be made on the first day of July, 1907, all interest in
arrear to become principal and to bear interest at the rate aforesaid

Provided, however, that upon payment to the said company on or
before the first day in each and every month, for 120 months com
mencing with the first monthly payment made in respeet of the said
shares of the sum of 60 cents per share per month pay

ble in respect

of the said shares of stock as subseribed for by me the said mort
gagor, as above recited and also the following additional payments
commeneing from the date of execution hereof, the sum of forty cents
per month for each one hundred dollars and in that proportion for
any fraction of one hundred dollars advanced being the premium
agreed to be paid by me, the mortgigor, and also interest monthly

on the said principal sum at six per centum per annum, that the
same shall be taken in full payment of the principal and interest
above reserved, and if all other eovenants provisoes and conditions

herein contained are satisfied then this mortgage will be discharged
In the statement furnished by the mortgagee to the mort

gagor shewing the manner in which the amount of the loan
was disbursed appear the items:—

June and July share due d st .. 87.20
July interest on loan . R 3.00
Premium on loan .. . 5 v B:40

Whether the mortgagor had intimated his intention of pay
ing the mortgage under the terms of the proviso or whether the
company had no other form of payment in contemplation is not
important in my opinion for the mortgagor did continue to
make his payments under the proviso for some three years and
such payments were accepted, both parties thereby acecepting
and concurring in the method of repayment authorized by the
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n action proviso. The pass hook supplied by the company in which the  ALTA.
the rate payments by the mortgagor were noted shews that monthly pay- 8.0.
ments of $9 were made with a fair degree of regularity up to 1912
and including August, 1910, making a total of $345.60, of e
. which $36, however, is disputed by the company. These vmri«;s (,“:A':\"“L
of payments also include a sum of $21.60 made in August, 1907, INVES1
whieh include the share dues, interest, and premium which 1 MENT
gage for have already indicated were dedueted by the company. Whe- "'."
sure, ete ther this amount, ¢.g., $12.60, was really paid twice or whether  Borrasp
rOViso : the entry was made in the book simply to shew what eredits the -~
| company mortgagor was entitled to does not appear clear.
the offiee In November, 1910, when the plaintiffs commenced this ac
ihe: said tion notwithstanding that %345.60 as shewn by the pass book or
al e $309.60 as admitted by the plaintiffs had been paid, the stat
T ment of claim only allows a eredit of %93 for 1||I--|'w~.l “.)”l'.
AR overdue interest is claimed up to the 1st day of November,
nts on the 1910, together with interest at 12 per cent. per annum from 1st
i inters November, 1910, on £761.20, the balance ¢laimed as of November
wwments of 1st. A letter from the plaintiffs’ solicitors after the action was
nterest in brought states that
aforesaid the amount paid on stock by the defendant has on account of non
any on or payment been forfeited absolutely to the company and the mortgagor
mths con therefore has no right and has not been eredited with the amount
f the said paid on stock so forfeited.
S (nepets A more barefaced attempt to appropriate for themselves
il o ; moneys paid for a particular purpose for the benefit of the
payments 2 25 A " .
St cont payor it would be difficult to imagine and for the eredit of the
sartlon 4 profession it is pleasing to note that on the argument before
premiun this Court counsel for the company made no suggestion of at
it monthly tempting to justify it. If one could have any doubt about the
, that the honesty of the ecompany in offering the method of repayment
i interest set out in the proviso it would be set at rest by the company’s
conditions conduet in deelaring forfeited two-thirds of all the moneys
discharged received by it under this proviso. The legislatures and the
the mort Courts would fail to justify their existence if such dishonesty
the loan could be permitted to have its intended effect
In my opinion the case is quite simply disposed of by the
7.20 provisions of the Interest Aet, e¢h. 120, R.8.C. 1906, seetion 6
300 of which provides as follows
2 40 6. Whenever any principal money or interest secured by mortgage
of real estate is, by the same, made payable on the sinking fund plan,
n of pa or on any plan under which the payments of principal money and in
iether the terest are blended, or on any plan which involves an allowance of in
ion is not terest on stipulated repayments, no interest whatever shall be charge
ntinue 1o able, payable or recoverable, on any part of the principal money ad-
years and vanced, unless the mortgage contains a statement shewing the amount

of such principal money and the rate of interest chargeable thereon,

aceepting
calculated yearly or half yearly, not in advance,

ed by the
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As already pointed out this mortgage is made payable in
two ways one of whieh the company may insist upon, the other
of which the mortgagor has the right to adopt.

But though the company could not compel payment under
the terms of the proviso the mortgage is made payable in ae-
cordance with its terms quite as muech as it is under the other
method if the mortgagor so desires. It would be absurd to
hold that because the moneys paid under it are declared to be
paid in part on account of shares and in part for other pur-
poses there is any difference in the effect, the result as provided
being that such payments when made ‘‘shall be taken in full
payment of the prineipal and interest above reserved.”’

The form apparently is an attempt, but as I think quite an
unsuceessful one, to evade the provisions of the above section
The mortgage contains no ‘‘statement shewing the amount of
the principal money and the rate of interest chargeable thereon
caleulated yearly or half-yearly not in advanee,”” There is
nothing in the covenant to pay the principal and interest at
12 per eent, to suggest that it is in the result the same as far as
amount is concerned as the payments under the proviso and a
slight computation shews that it is not in fact. Moreover it is
not a compliance with the statute sinee it provides for interest
monthly and not “‘yearly or half-yearly not in advance.”’

The mortgage therefore comes within seetion 6 and as there
is no statement as required by the terms of that seetion no in
terest whatever is recoverable,

The learned trial Judge without deciding the questions |
have dealt with reduced the rate of interest to 6 per eent. being
the amount he found the defendant had been told and supposed
he was to pay, and counsel for the detendant on this appeal
does not ask for any further deduction. There is only on
other question involved and that is the amount for which th
defendant is entitled to eredit and in this respeet 1 think the
appeal fails. The moneys which were paid were paid for th
purpose of repaying the principal and interest seeured hy the
mortgage and were so received by the mortgagees and the mort
gagor is entitled to eredit for them. Of the amounts paid by
the defendant $36 which was paid to the compuany’s agent and
by him transmitted to the company is not now in the company’
hands having been returned to the agent, who, however, di
not return it to the defendant,

The company’s excuse for not keeping this money was that
they had notified the defendant to pay direet to head oYice an
had notified the agent not to receive it. In my opinion tiis di
not justify the company in not accepting the money and givin
eredit for it when it was received at head office. If the mon«
had been paid to the agent after such notice and not hand
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over to the company then the defendant would not be entitled
to eredit but if the defendant saw fit to make any one whether
he was the company’s agent or not his agent to pay the com

v to do so,

pany, I see no reason why he should not be at liber

and if the company received money on the defendant’s account
as it did it had no right to return it to anyone but the defen
dant or some one authorized to receive it and must be held
nt’s cheque

accountable for it. The money was paid by the

t does

but no objection was taken to the form of payment and
not appear nor is it suggested that the eheque was not good or

perhaps even an accepted one, therefore nothing hinges on tha

The appeal should be dismissed with costs

Scort, STUART, SIMMONE, and Warsu, JJ., concurred in the
judgment of Harvey, (.J.

Appeal dismissed

HERRON v. TORONTO R. CO.

Ontario Divisional Court, Mulock, CJ . Ex.D., Clute and Ridde JJ
September 12, 19012
1. New 1Rian (§ 11 B—15 INCONSISTENT AND UNCERTAIN FINDINGS OF
FURY ——PERSONAL INJURY—NEGLIGENCE
In a personal injury action arising from a ear
ere the j find a) that b vsomabile
on it he had sufficient time to cross the tracks
the aceident by that by reasonable eare defendant’s
e applied the brakes when first notieed plaintifl
the tr ould have avoided the aceident, (¢) that t
sed wgligence f both plaintitt and defendant, such finding
ire inconsistent ar incerta and a ground for a m
2. NEW TRIAI §IHHIB—15 VAGUE AND AMBIGUOUS FINDINGS JUny
PERPLEXED-—PERSONAL INJURY—NEGLIGENCE
In a rsonal injury case arising from a street car eolliding with
v rig re the jury upon their first veturn imto Court found under
one question that after defendants” motorman saw that the plaintiff
ts about to drive across the tracks the motorman could not by
e nable e wve avoided the accident, while inder an
ther gquestion that the motorman was guilty of in wait
in » late re applying the brakes, and while finding under a
third question that the motorman was negligent in not applying the
brakes when he first plaintifl ding the tracks
tnd - where, upon proper comment by the trinl Ju such con
tradictory findings, the perplexed jury struek out the answers to the
two questions first mentioned still leaving donbt as to what they
meant by the answer to the thi question, such findings are vague
ind ambiguous and a ground for new trial
booSreer manways (§111( 2 Coruision: wrrn vERICLE—ULTIMATE

NEGLIGENCE

In a personal injury eas v street car eolliding v

. e trinl Judg » question of ultimate n

genee, but the jury did not it (or there is doubt as to
whether they did deal with it), even in a case where, upon unravel

ling eonfused jury findings, the effect may be that both were to blame
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uid that the wotorman after he saw the plaintiff in danger conld
not have stopped the car, It there is no finding by the jury as to whether
the motorman conld by reasonable diligence have avoided the acei
lent after he should have known that the plaintiff was abont to
cross in front of the car, and where the finding at most is that the
motorman could not have stopped the car after he saw (not might
have seen) the plaintifl, such findi incomplete and ground for
a new trinl to the plaintilt if there was evidence before the jury
suflicient to support a finding, had there been one, of ultimate negli
gence on the part of the defendant.

£New rrian (1T B—15) —Juery vixpisas—PeErrrexenp Jury—LUNCER
TAINTY,

Where the result of jury findings and of what takes place at the
trial with rence to their answers and to questions put by trial
Tidge (hoth written and oral) leaves uncertainty as to what they
meant, a new trial will be granted

Arpean by the plaintift from the judgment of Mereprrn, (.
after trial with a jury, dismissing the action with costs

I'he action was to recover damages for personal injuries sus-
tained by the plaintiff, by reason of a car of the defendants
striking the wheel of a buggy in which he was driving, whereby
he was thrown out and hurt,

The appeal was allowed, and a new trial ordered, Rivvenr,
J., dissenting.

Vereander MacGregor, for the plaintiff,
D. L. McCarthy, K.C,, for the defendants,

Crore, oo The aceident oceurred at the junetion of Mar
gueretta and Dundas streets, by a collision between a west hound
car and the plaintiff’s rig, wherehy the plaintiff was thrown to
the ground and received the injuries complained of.

Ihe plaintiff had driven down to a bieyele shop on the south
side of Dundas street, and had left his horse facing west, On
coming out of the shop he picked up the weight which held the
horse, put it into the buggy and waited until a ear went east. e
then gol into the buggy, when he saw another east bound ear
atd waited until that ear went by, He says that he looked both
wiys hefore erossing over and did not see any west hound car
He jodged that the east bound car was about 30 feet away
from the buggy when he started to eross. It does not appear
that he looked to the cast again before erossing, and he says that
he never “knew anything' until he heard the erash,

He further states that there was also another west bound
car passed, and that the first west bound car and the first east
bound car erossed “‘just hack of the buggy.” That is, as |
understand the evidenee, there were two east bound ears and twe
west bound cars, and he was struck by the second west boand
car.

Many witnesses were called on both sides, and as pointed out
by the trial Judge, there is not only a conflict of evidence, hut
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. XH"HI‘: a great difference of opinion among the witnesses for the plain ONT.
whethe . -
el tiff, and also differences of opinion hetween the witnesses for D.C
ut to the defendants 1912
that the e :
L might I'he ease was \|:|:.\ carefully presented to the jury .“m‘l ques fhannie
wnd for tions submitted I'hese questions and answers, as they were ¢
,h_' ”’]‘,I,;l\ | first hrought in, and what took place subsequently arve reported  Toroxto
: as follows sl
UNCER “This Lordship reads the jury’s answers to the questions Clate, J
as follows
at the y . y
by trial ‘Q. 1. Was the motorman guilty of negligence? A, Yes
at they “Q. 2. If so, of what negligence? A vy not applying the
brakes when he first noticed plaintiftt heading across the tracks
1w C.J “Q. 3. Could the plaintiff, by the exercise of reasonable eare,
ri, e o
have avoided the aceident? A, Yes
h costs . 2
Q. 4. If he could, in what respect was he negligent \.In
es sus

not seeing he had sufficent time to eross to the north side of the
tracks in safety,

‘ndants
vhereby = W :
; Q. 5. Was the accident caused (a) by the negligence of the
motorman? (b) or by the negligence of the plaintifi ¢) or
by the negligence of both? A, Both
“Q. 6 Could the motorman, after he saw the plaintift was

tivpELL,

about to drive aeross the tracks, by the exereise of reasonable
care have avoided the aceident? A, No
Q. 7,01 he could, of what negligenee was he guilty? A, In

of Mar waiting until too late hefore applying the brakes
it hound Q. 8. At what sum do you assess the plaintifi's damages?
rown i« A, $800."

The learned Chief Justice was not satisfied with the answers,

he south and the following is the official report of what then took place

est.  On ““His Lordship: Your answer to the 6th is inconsistent with
held the the answer to the Tth

ast. 1l “Mr. Dewart (counsel for the defendants) : 1 submit not
mnd em ““His Lordship: Plainly so. You find they are both guilty of
ked both negligenee, and you find that the motorman was guilty in wait
und ear ing till too late before applying the brakes. Now what does that
el away mean in connection with 61

L appea “Foreman of Jury : e was too near to the man in the rig to
says that stop to avoid the aceident,

“Iis Lordship: Then why do you say that he was negligent
st bound in waiting until too late before applying the brakes? One or
first east other of those answers is wrong, it strikes me, or they are in

is, as | consistent with one another. Now, what is it you mean? Just
and tw state generally what idea you have in all this answer. Just state
st bound generally what you think was the position of the parties and the
negligence of both.
inted out “Foreman: According to the evidence, he had not a chance
enee, bu " to do anything but what he did.
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“Iis Lordship: Then you should have answered this 7th
question—you should not kave answered the way you did—
‘He was negligent in not applying the brakes'—because that
means that, after he became aware that the plaintiff was in dan-
ger, he might have avoided the aceident by putting on the brakes
or by doing something. Is that what you mean, or do you mean
the contrary?

“Foreman: We mean the contrary—that he could not have
done it in the time.

““His Lordship: Then your 7th answer should be struck out.
Now, which of these answers is to be taken as correct?

“Foreman: We said he could not have avoided the accident
when he noticed it.

‘“His Lordship: Then the answer to the 7th should be struck
out; hecanse you say in effect that he could have avoided the
accident if he had not waited until too late. I think you had
better go back, consider it, and come back again. And make
sure what you really mean.

““The jury then retired and after some time return again to
the court-room

They had struck out the answers to questions 6 and 7 alto-
gether, but it was not noticed that they had struck out the an-
sw  to question 6. The report continues:—

““‘His Lordship: The only change is taking out the answer to
7. What you say in effect is, that both these people were to
blame, and that the motorman, after he saw that the plaintiff was
in danger, could not have stopped his car. That is the effect
of it?

*“The Foreman : Yes,

‘“His Lordship: Mr. MacGregor, I must endorse the record
dismissing this action. The jury have been rather friendly to
the railway company. 1 cannot help it.

““Mr. MacGiregor (counsel for the plaintiff) asks for a stay.

“‘His Lordship: 1 had not observed that the jury had struck
out the ‘No' in answer to the 6th question. But I have asked
them if their idea was that the motorman after he saw the posi-
tion in which the plaintiff was could not, by the exercise of
reasonable care, have prevented the accident. They said that
was their view, I will give you a stay.”

It will be seen that the jury found that the motorman was
guilty of negligence in not applying the brakes when he first
noticed the plaintiff heading across the tracks; that the plain-
tiff, by the exercise of reasonable eare, could have avoided the
accident; and that he was negligent in not seeing that he
had sufficient time to cross to the north side of the track in
safety, meaning, as I take it, that he should have seen that he
had not sufficient time to eross to the north in safety, and
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should not, therefore, have attempted it.  They further say
that the aceident was cansed by the negligence of both

When they first returned to Court they answered the tith
question (“*Could the motorman after he saw the plaintiff was
about to drive aecross the track, by the exercise of reasonable
care have avoided the accident?’) **No.”" To the Tth, “if

he could, of what negligence was he guilty they answered:
“In waiting until too late before applying the brakes.”” The
6th and Tth questions being contradictory they retired. and
on their return they had struck out the answers to both the 6ith
and Tth questions. The trial Judge not observing at the
moment that the answer to No. 6 was struck out, said: ** What
you say in effect is that both these people were to blame, and
that the motorman, after he saw the plaintiftt was in danger,
could not have stopped the car,”’ to which the foreman answered,
“Yes.””  And his Lordship said: **T must endorse the record

dismissing this action.””  His ordship then said, *'T had not
observed that the jury had struck out the ‘No' in answer to
question 6, but 1 have asked them if their idea was that the
motorman, after he saw the position in which the plaintiff was,

could not, hy the exercise of reasonable eare have avoided the

accident, They said that was their view.”

On the argnment the notes did not eontain the word “‘not™’
in the two places above indieated, but this has sinee been cor
rected by the reporter with the approval of the trial Judwee

The question of ultimate negligence was eclearly submitted
to the jury; but, as the answers now stand, the jury have not
dealt with that question, unless it be that their answer to the
second question was intended to deal with the guestion of ult
mate negligence

As the trial Judge points out

in the

adings there is no statement as to the specific acts

which the plaintitf charges the defendants’ servants to have been

guilty of ; but as I would gather from the course of the trial and from

} 1l

the observations of the learned counsel for the plaintiff, the case is
¥

put upon the ground that there was a duty resting upon the motorman
of the car, which he was propelling, the east bound car, somewhere

r for the

sbout Margueretta street, to sound the go

purpose of wurn

ing pe iple who were about to eross, warning who were in the

lawful exercise of their r s, travelling on or in vehieles: th

the motorman did not

do that; that in consequence of that the plain

tiff was lulled into a feeling of seeurity, had a right to

no ear was approaching from the east, and that he might
crossed the track
Upon that question so submitted the jury did not find against
the defendants. That, of conrse,
negligence had the jury so found. IHis Lordship then proceeds:

would have been original

Then another ground is that when the motorman saw, as it seemed
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to me he admitted he saw, the plaintil’s horse on the track in the
act of erossing he did not sound the gong then to warn the man,

That also would he original negligence, and on this the jury
have made no finding against the defendants.

The third ground i= that, even if the plaintilf was, as the defendants

contend he was, guilty of ne iee in the way he attempted to cross
the track, the motor

cient time to enable him, if he had used the appliances which he had

, or ought to have seen him in sufli-

saw

at his command as he ought to have used them, to have stopped the
ear and to have avoided the collision,

This is a charge of ultimate negligence, and it has not reference
to the ringing of the gong which covered the first two points,
but has reference exelusively to what the motorman ought to
have done after the plaintiff had been guilty of his act of negli-
gence in attempting to eross the track,

Having regard then to the manner in which these several
questions were put and the answer to No, 2, it appears to me
that that has reference to this third ground—to the ultimate
negligence: If that be so, the effeet of this answer would give
the plaintiff the right to recover notwithstanding the negligence
of the defendants,

By the answer to question 5, however, hoth plaintiff and de-
fendants were guilty of negligence. 1f the answer to question
2 was not intended by the jury to refer to ultimate negligence,
then the jury have not dealt with that question, the answers to
6 and 7 having both been struck out on the second oceasion when
they retired, unless they sufficiently answered that questions
on their return,

The jury, during the course of conversation, said clearly
enough that the motorman could not have avoided the aceident
when he noticed it; that is, I take it, when he saw the plaintiff,
But, on their second return, when the answers to questions 6
and 7 had been struck out, only this was said: *“The only change
is in taking out the answer to 7. What you say in effect is, that
both these people were to blame; that the motorman, after he
saw that the plaintifft was in danger, could not have stopped his
car.”” It does not say that the motorman could not, had he ex-
ercised reasonable diligence, have avoided the accident after it
appeared quite clear that the plaintiff was about to cross in
front of the car, but it only says that he could not have stopped
the car after he saw (not might have seen) the plaintiff, Of
course, if there is no evidence that ought to have been submitted
to the jury that the motorman, by the exercise of reasonable
diligenee, ought to have seen the plaintiff’s rig in time to stop
the ear, then the judgment should stand; but, if it appears that
there is evidenee which would support such finding—that is, of
ultimate negligence—then that question has not been answered,
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and the ease ought to go back for trial. 1t, therefore, remains to
examine the evidence upon this point. It is apparent from the
judgment that the trial Judge took the view that there was evid
ence which eould properly be submitted on the question of ulti
mate negligence; and, in my opinion, after a careful reading of
the evidence, he was right in this view. 1 shall not quote all the
evidenee bearing upon this question, but sufficient as I think to
shew that there was ample evidence to support a finding, had
there been one, on the question of ultimate neg
pointed out by the learned Chief Justice, the strong
supporting this view was given by some of the witnesses for the

nee; and, as
st evider

defendants. A fair summary may be found in the eharge
James Caines, with his wife, was waiting for a car at the
north-east corner of Dundas and Marguerctta streets,  He says
Herron was just about turning to come up Margueretta street
His horse seemed to be about the mith rail of t trie s fa

as 1 conld judge

Q. Whieh track \. South track

Q. When he was there, where was this east-bound car A, Tt was
east of us about a le of car That is, th " 1 ea
the east s of Margueretta 