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DIVISION COURTS.

OFFICERS AND SUITORS.

Clerks and Bailiffs.—~The late Aet, while
increasing the remuneration of oflicers, comes also
laden with udditional duties imposed upon them,
But of this we are sure, officers will not complain:
their lang: age has always been—* Give us us
much to do as you like, but pay us for the lubour
imposed.” Aud now that the Legislature has
commenced the good work, we trust the final issue
will be to place the D.C. officers on as good a
footing, in proportion to the time and labour given,
as other like officers in the administration of justice
in the Superior Courts. The Courts they are con-
nected with are of great and growing importance
to the publie; and speaking from a very gencral
personal knowledge of the Clerks of Division
Courts, we assert that the great body of them are,
in point of intelligence, education and social posi-
tion, at least equal to other officers who draw,
direct from the State, salarics in amountnore than
double the emolument which 1.C. Clerks generally
enjoy.

Clerks will see that we have noticed in the
editorial one point in relation to the late Act, to
which we refer them. The 3rd section requires
Clerks to keep baoks in which transcripts of judg-
ments from other Counties are to be enteved. If we
were to take the language literally, the, scction
might seem to require an entry of the transcript at
length, but it is added, *“and the amount due on
‘such judgment according to such certificate.” If
the meaning of the clause was to require the
transcript to be copied at length, it was unneces-
sary to add this, for the transcript would shew the
amount due : we think, thercfore, a note of the
substance of it will be suflicient to satisfy the
requirements of the clause. Clerks must make up
books for the purpose, which may be denominated
« Transferred Judgments Book,” or by any other
significant name. We would recommend this book
to be raled in columns, with the following heads:
1st, the name of the plaintiff; 2nd, the defendant’s
name ; 3rd, the county and division in which judg-
ment given; 4th, the nature and amount of judg-
ment; 5th, the date of judgment; 6th, when
execution, if any, sued out; 7th, amount paid,
and when ; 8th, amount iemaining unpaid on the
judgment ; Sth, a column for remarks. Or it may
he made out after the manner of Lawyers® Dockets ;
in which case the entry might be in this way :—

AB., Pht.

T8,
18355, C.D., Dft.

Angust Ist.—Received transcript of Jndgment in this cause
from Division Court of the County of ———,
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whowing that on fhe ——— day of ——y A.D. 1854,

Judgment was rendered in the smd Court in favor of
above Plaimiff for £ ; that ap Eaecution was sue
out thereon in the gaid Coust on the day of
, and that £  nrow remains unpaid upon the
said judgment,

The sccond and latter part of the thivd clanse of
the Act impose additionnl duties on both Clerks
and Bailifts. In acting under these clauses, Clerks
shonld keep a book 10 make the necessury entries ©
it may be called the  Foreign Summons Book,”
(in contradistinetion to Suminonses issued froun
their own Courts), This book <hould shew the
style of cause—the nature of proccss—when
received—uwhen  delivered  to  Bailit—when
returned—and the amount of fees,

Bailiffs should also keep corresponding books in
which to make their entrics. Al entries respecting
papers received for service from another Division
should be kept separate from the entries of papers
belonging to the Officer’s own Division,

We fear a diflienlty will be found as to the
Bailifls* fees. The Clerk who transmits the papers
for service will not usually be able to say the
amount he should take from the party 1o cover the
charge for mileage ; but as it is probable he would
be held answerable for the fees to the Bailift' wlo
make the service, he should take amnply suflicient,
according to the best of his information, as 1
deposit, returning the overplus, if any, when it is
ascertained what the mileage will be.

The limits of the several D.C. Divisions in U.C,,
and the names and post-office address of the Clerks
for each Court, are now matiers requiring to be
known generally, with a view to working out the
provisions of the late Act. If the Clerks in each
County would so arrange as that one of their
number waonld forward to us (post free) a corrected
table giving this information, we would endeavour
1o find space for it in the Law Jowrnal, month by
month, till the whole was inserted. or otherwise
throw it into the shape of aun oflice <heet for refer
ence—in the Jatter case charging oflicers requiring
it a sum barely sufficient to cover the cod, say
2«. 6d. per dozen,

Suitors.—As every claim sued on in a Division
Court must be brought in the proper Court, or the
plaintiff will be non-suited, the question “ What
D.C. a party having a cause of action is to bring
his suit in” is an important one for intended plts.
to determine.  We will first speak of suits against
dfis. vesidina in the County in which the action is
bronght. The D.C.E. Act of 1858 requires, in
general, that an action should be brought in the
Court holden for the Division in which the cause
of action arox, or in the Court holden for the
Division in which the dfi., or where there shall he
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more than one dft., whercin one of the dfts. shall
dwell or carry on his business at the time when the
action is brought. Sec. 8. In the case of officers,
it is provided that where a Clerk or Bailiff, cither
by himself or jointly with another percon, is liable
to be sued, or may sue for a demand within the

jurisdiction of the Court, in every such case the)

Clerk or Bailiff may sue or be sued in any next
adjoining D.C. for the same County. D.C. Act of
1850, sec. G2.

Where a case is commenced by suing out an
attachment against a deft. as un absconding debtor,
the proceedings in the suit may be conducted to
judgmemt and execution in the D.C. holden for
the Division in which the warrant of attachment
wgs issued. D.C. Act of 1830, sce. 64.

Where an intended deft does wot five in the Divi-
sion or County in which the pit. wishes to bring his
action, the D.C. Acts have provided for two dis-
tinet cases ; 1st, where the suit is to be brought in
the Court holden for the Division in which the
eanse of action arosc ; 2nd, where it is more con-
venient and less expensive to bring the action in a
particular D.C. than in the onc adjoining, (whether
in the same or another counyy) in which the deft.
resides. In the former case the plt. may, as a mat-
ter of right, enter his suit in the Division in which
the caunse of action arose—taking eare 1o enter it so
as to give ample time for service, from twenty to
thirty days—according to the distance from the

lace where the deft. resides. In the lutier case

e must obtain an order from the Judge for leave to j wte. (4)

bring his action in an adjoining Division. This
leave is obtained either on a writien aflidavit which
the Clerk will draw, or on personal application to
the Judge at any sitting of the Court. D.C.E. Act,
sccs. 8 & 9; D.C.E. Act of 1855, sec. 1.

———

ON THE DUTIES OF MAGISTRATES.

SXCTCHES BY A 5. I\
(Continued from page 61.)

THE NAME AND STYLE OF JUSTICES BEFORE WHOM
" INFORMATION LAID, AND THE DATE AND PLACE OF

EXHIBITING [T.

The information or complaint should contain the
name and style of the Justices before whom it is
laid, that it may appear he is one having authority
in the County or locality, and over the subject mat-
ter of the complaint; (1) and also that he is one
having authority to take the information under the
gxm’cnlar statuate, for, as beforc observed, the jaris-

ction for sumnmary conviction is Sometimes quali-

(1) Reg. ©. Jo'ngon, 1 Sir. 261.—Kile and Lune's case, 1 B, & C, 101—Re
Precivia, 1 Q.1 113,

T eemeen wwm e mtme = o v - e i e ot £

fied with respect to the numbers or description of
Justices to whom it is committed, and when so
Tmliﬁcd must be exercired in conformity with
the directions in the statute conferring it. (2)
Stating the Justice to be one “for” instead of of “in
and for” a County has been held to be bad. (3)

It is to be observed that under the 16th Vie,, ch.
178, one Justice is competent to receive the infor-
mation or complaint ; sec. 25 of this Statute thus
enacting on the subject :—

“That m all cascs of Summary proceedings before & Justice
ar Justices of the Peace out of Sessions, upon any information
or eomplaint as aforesaid, it shall be law/ful for one Justice to
receive such information or comiplaint, and to grant a Sum-
mons or Warrant thereon, and to issue his Summons or
Warmnt to compel the attendance of any witnesses, and te
do all other acts and inatters which may be neceasary, pre-
lisninary to the hearing, even in cases where by the Statute
in that behalf snch information and complaint must be heard
and determined by two ar more Justices, and after the case
zhall have been so heatd and determined, one Justice way
is<ue all Warrants of Distress or Commitment thereon ; and
it shall not be necessary that the Justice who so acts before
or after such hearing, shall be the Justice or one of the Justices
by whom the said case shall be heard and_determined : Pro-
vided alm:‘ys, that in all eases where by Statte it is or shall
be required that any such information or complaint shall be
heard and determined by two or more Justices, or that a
Conviction or Order shall be made by two or more Justices,
such Justices must be present and acting together during the
whole of the: hearing and determination of the case.??

The day and year on which the information is
laid should properly be stated, that it may appear it
was so luid subsequent to the commissioner of the
offences and within the time limited by the Sta-
Anmd the place where laid should be

| inserted, that it may appear the Justice is actin

within the limits of his jurisdiction ; (5) for thoug
in general it is not necessary to prove the place
exactly as laid, yet it must be shown te be within
the jurisdiction of the Magistrate.

THE NAME, &C., OF THE DEFENDANT.

The full name of everg deft. should be accurately
stated when possible. Stating a number of defts.
as Messrs, H. “and Compan) ” wag held bad, Lord
Kenyon saying, in Reg. v. Harrison, 8 T.R. 508 :—
“Jt is impossible that a conviction of such an one
and Company can be supported.” 1If it be impos-
sible to ascertain the name of a party offending, his
description should be stated, and at the hearing his
proper nate can be ascertained. Where two or

(2) Sce ante poge 24.  This 18 certainly & material distinction_between infor-
manon Aud & conviction, and it ny he that if mw .{m the iformation is lmd
before the zroper Jusuce it would be aufictent. although his exact authority
was not stated 1 the aformation. Yet a8 the couviction is founded on and
shoukl pursuc the infornnuon, the regular course is 10 ahow u the ntwr the

Magisrate’s suthonty.

[ (8) Reg. v. Stockton, 2 New Seas. cas. 16. 4 L. J. 138 M. C., bot the effect
of‘l'.h;,el;l sec. of 16 Vic,, ch. 176, on the rule laid down in this case s 10 be
e 3 .

(4) See anse page 24, Stat. 16 Vic., ch, 178, section S, enacts thet varistions
ns {0 the ume wWhen offence, &c., dlegod to have been.commitied shall-ntt be
dcomed riterial if the informalion was in fact laid within the time limited by
law; but a3 a wrong statemcnt of this kind is calculated 0 misiead, 3n error
might email expense o the imfaninaut, so aecuracy on this point is marcrial,

(%) Sce page 24.and the reference in Notes (o) aud ().
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more persons of the same name reside in a settle-
meat, care should be taken to distinguish the one
inténded ; at all eventy the oflicer huving the exe-
cution of the process should be instructed in this
particular.

OF THE NATURE AND DESCRIPTION OF THE OFFENCE,
AND THE TIME AND PLACE AT WHICH IT WAYS COM-
MITTED.

The complaint or information should contain an
exact and a legal description or statemeunt of the
offence, and with the same certainty as in an in-
dictment, in order that the deft. may know what he
is called upon to answer, and also be entitled to
defend himself against a second accusation; and
that the Justices inay be aware of the precise na-
ture of the charge, and from the statement of it
perceive that the offence comes within their juris-
diction by the Statui¢ under which it is laid. (G)

1t Was formerly the practice to insenrt several dif-
ferent Counts in the information or complaint, much
in the same manner as in an Indictment ; but now
under the 16th Vic., ch. 178, every complaint must
be for one matter of complaint only, and every in-
formation for one oftence only-—sec. 9 enacting
that every complaint upon which a Justice of the
Peace is aunthorised by law to make an order shull
be for one matter of complaint only, and not for
two or more matters of complaint, and that every
information for any offence punishable on summary
condition shall be for one offence only and not for
two or more offences. But since the deft. cannot
(see 1st sec. of same statute) take any objection to
the information for defects therein, there seems to
be no necessity for varying the statement of the
offence. Sec. 9 limits the complaint as one matter
only, but does not secm to disable a complainant
from joining several parties, if jointly concerned in
the subject najter of complaint.

Asthe grovisions of the Statute16thVic., ¢.17,s. 2,
that no objection shall be allowed to any informa-
tion, &c., for any alleged defect in substance, (7)
or in form, or for any variances between the infor-
mation and evidence, will in general apply to pro-
ceedings for summary conviction, it will suffice
briefly to mention what has been decided respect-
ing a description of the offence. For though Magis-
trates, before the passing of this Act, would be
obliged to give effect to such objections, they have
now, in cases within the operation of the Siatute,
tmple power to amend a defective information.

Fadts miuist be stated in a direct and positive
ioarinet, (8) and hot in the alternative.(9) The

description of the chiarge must iriclude in express{ac.

p PansB. &£ 0.90. Ro Emy and Sawyer, 1 Ad. & ED.
lo(:-. 4D. &R. M v .80
(7) Do 30te 1. page 108 ane.

. o. Bradley, 10 Mod. 158 ; Feg. «. Fullir, 114. Rarm 309, Reg. v,
!'e‘:,i:!fa.tzu.’m 3 e v Puler, arm 309, Reg. v

terns every ingredient required by the Statute to
constitute the otfence, nothing bheing left to intend-
ment, inference, or avgument, (10)  Where the gist
of die offence is u guilty knowledge, its existence
must be directly averred, (1)  The information
should not stute the legal resalt of facts, but the

fucls themselves 5 (12) and this although the words

of the Statute are general, stating merely the legal
effect. (13) It is not necessary to use the actual
words of a Statute, provided those words are equi-
valent.(11)

o

ON THE DUTIES OF CORONERS.

{cUMGINLED FROM PACK JN3)

H.—PROCEEDINGS IN RELATION 10 INQUESTS:

The Depositions.—As far as possible it is desira-
ble that the Coroner shounld take down the evidence
in the very words used, and afterwards read it over
to the witness, in order that he may make comec-
tions or explanation if he has been misunderstood,
and so that when the evidence is deliberated upon,
no misapprehension may exist oh the part of the
Jury as to his meaning. The following forin nay

Information of the Witnesses severally

be used :—
County of y
To it: taken and acknowledzed on the behalfof
our Sovereign Lady the Queen touching the death of H. H.
at the dwolling house of N. N., in the Township of ~mmms,
in the Coumy of , on the day of -, ju the
{gnr of our Lord one thousund eight hundred and ———-,
fore A. B., Ewquire, one of the Cotoners of said County
of s cu_an Inquisition then and there taken on view
of the body of the said 1. H., then and there lying dead, as
follows, to wit :—
J. C. of the Township of =——, int the County ofe~—m—
Yvomaun, being Sworn, suith that, &c. y

After the examination is fully taken doivn it is
carefully rcad over and signed by the witness. The
Coroner then adds :—** Taken and acknowledged
before me, the day and year and at the place above
named,” and sigus his own nanie as Coroner. If
several witnesses are examined, theé saine attesta-
tion is made at the end of eazh.

WHERE INQUEST ADJOURNED.

Potoer to adjourn.—Where the witnesses are not
all present and sufficient has not been elicited to

(9) Reg. v. Maidiehurst, 2 Burr. 399; Reg. 0. Moricy, 1 You. & Jey. 22; .
o Marshall 1 Mo. C. G 15823 Tuwx o 35, 5. oo, <Y» 1 You- & Jer. 22; Reg
10) Reg. v. Tomer, 4 Baald. 510; Reg. v, Duman, 1 Chit, Rep. 152; Reg.
I SR 38 Heg. v. Trelawpey, § T R. 222 Reg. v. rfr'ea.,’: H

EIL 915; Chanier ©. Greame c1 al, 11 LJ. 73 M.C. . 13 Q.B. 216,
(1) . 0. Slewellyn, 1 Show 48; Reg. o. Jukes, $T.R. 636; Reg. ©.
Murth, 28. & C. N17; Chattey @ Payne, 2Q. B. 713, Ex pane Hawkes, 2 8,

12) m. &;r!ing, 15u. 497; Rrg. v. Daman, 1 Chit. Kep. 147; Reg. «,
{12) Rag. wrvis. 1 East 842, 0 ; Fer. «. Neild 6 Fant 417; Reg. @.

e e e e e S e Rdg-
M . & v Danern, . & AN, p i
14 l:J. 18M.C, et + Flticher o, {:ﬂxw,

14, Samp o Sweetland 2 New Sern 3. 3 BEQE 13
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close the investigation, or where time is required Gi}'\e"l)u"l%cr my hand and eeal this day of ’

to bring up such witnesses as may have been sum-
moned and have not attended, the Coroner can
adjourn the Inquest to another day, und name such
hour and place ns hie may sec iit, (usually, however,
at the same hour and place) but must take the
Juror’s recognizunces for their appearance at the
timol and place specified. The l':) lowing form is
used :—

Form of Recognizance.

“Gentlemen, you md each of you acknowledge yourselves to
owe to our Sovereizn Lady the Queen the sum of Ten
Poindsto be levied on vour goods and chattels for Her Ma-
justy’s use, upon condition that you and cach of you do
personully appear here again [or tt—e——] ol ———, the ——
day of y AD. 18, [or on to-morrow] at the hour
of o’clock in the forenoon, then und there to make
further inquiry on behalf of our said Lady the Queen, touch-
ing the death of H. H., of whose body you have already had
the view ; are you all content

Addressing the Jurors, the Coroner then charges
them, under pain of forfeiture of £10 to appear
punctually at the time, place, and hour named in
the recognizance ; thus:—

¢ Gentlemen, the Court doth diamiss you for this time : but
fequires you severally to appear here again for at )
ou the day of- inst., [or on to-morrow] at-——r
o’clock in the forenoon, upou pun of forfeiture of £10, as
in your recognizance declared.”

The Constable, by the Coroner’s order, next pro-
claims the adjournment, and in so doing uses a
form almost similar to that in force at the Quarter
Sessions :—

Oycz—Qyez— Oyez,

« All manner of persons who have anything more to do at
this Court before the Queen’s Coroner for this County,
may depart hence, and give their aitendance here
again [or at ] on the————day of: , instant,
{or on to-morrow] at o’clock in the forenoon,
precisely—Gob save the Queen.

BURYING THE BODY.

When body may be buried.—The Stat. 4 of Edward
L. provided that the body should be buried after the
Inquest held, but the Coroner usually issues his
warrant to bury the body in cases of adjournment,
as well as where Inquest completed. We give a
general form of Warrant :—

Warrant to Bury Body.

; To the Churchwardens of-
others whom it may concern :

Whereas I, with my Inquest, the day and year herennder
written, have taken a view of the body of H, H., who not
being of sound mind, memory and understanding, but
lunatic and distracted, shot himself, {or agreeably to the
Sinding of the Jury] who now lies dead in your Township,

County of-

- » and all
To wit:

and have proceeded therein according to law. These are
therefore to certify that you may lawlully permit the bod
of the said H. H. to be buried ; and for so d ing this sha.ﬁ

be your warrant and authority.

A . B-’
Coroner,

PROCELDINGS AFTER ADJOURNMENT.

The Verdict.—When an adjournment has taken
place and the Jury meet at the appointed time,
the formalities of opening the Court are gone
through as at the oponinﬁ of the Inquest, and the
Jurors’ names are called in order that they may
be relieved from their recognizances, Additional
testimony is then taken, and the whole evidence
offered being read over it is left to the Jury to pro-
nounce their verdict.  Should the Jury desire time
for deliberation they withdraw to an adjoining pri-
vate apartment, accompanied by a Constable sworn
to take care of them.

Oatk to Constable.

“You shall well and truly keep the Jury upon this Inquiry
without meat, drink or fire ; You shall not suffer any person
to apeak to them, nor speak to them yourself, unlees it
would be to ask them whether they have agreed upon theix
verdict, until they shall be agreed—So help you Gon.”

It is the Constable’s especial care to see that no
one int-vferes or attempts to interfere with the de.
liberations of the Jury; when agreed upon their
verdict they return to the Court-room, and the
Coroner then enquires of the Foreman, *“ How say
you that H. H. came to his death, and by what
means ?’ In reply the Foreman hands in (written
on paper) the “Ending” agreed to by the Jurors.

THE INQUISITION.

What the Inquisition should show.—The Jury
having delivered their verdict, the Coroner draws
up the Inquisition, causes each Juror to sign his
name and affix his seal, and if any of the Jurors
unable to write their names, make their mark,

Jach signature should be verified by an attesta-
tion. [e] The Coroner must also sign and seal
the Inquisition after all the Jurors have signed. It
was formerly held necessary that the Jurors should
cach sign his name in full—not by the abbreviation
of the christian names peculiar to most signatures,
—but that is not now required where the names
are set out at length in the body of the Inquisi-
tion. [6] The Inquisition shonld be on parchment
and contain the following particulars :—1st, the
county ; 2nd, the place where,[c] s0 as to bring it
within the Coroner’s jurisdiction; 3rd, the time
when[d]; 4th, the Coroner’s name, with his title
of office; 5th, the view of the body ; 6th, that the
oath was taken by all the Jurors; 7th, that the
Jurors were good and lawful men of the county;

(2) Rox.o- Bowen, 3Car. & P. @2, Regina v, Swckale, SDowl. BT

Rex. v. Bennett, ¢ Car. & P. 178,
(c) Reg. v Grand Junction Railway, 3 Per. & Ix 07; 11 Ad. & KIl, 1995,

119 Reg. v. Browalow, ~ Per. &0.82; 11 Ad & KL 110;'8 Dowi. 10; ¢
ur.



8th, that they were charged to inguire; th, the
verdict, or finding ; and lastly, the attestation.{+]
{10 8% CONTINIAD.)
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GENERAL LAW,

Reaixa ¢. Rose.
Boundary hne commusiongrs—1 Ve.. b 19, 8 Vic.. che $1—Form of Judgnient=—
Omission to fle.

Hed, That the minate of the boundary line commiastoners, maduced 1 this
case. coulil not be conmidereda judguent wWithin the naaning of the 3 Vie .
ch, 11, and that the defendant should therefire hiwve bueit pernatted 1o give
evidence g such o

That seeand section of this sct. which provades thut every anch judytiens shall
he filed, is disectory unly, ml the vntuseson 1o file will ot atleet the validiny
of the judgmeut.

(12 8. R. 859.]

Nutsance.—The indictment charged that tho defendant Silas
Rose, on the 1st of May, 1854, in the Township of Oxlord, in
the county of Grenville, obstructed a certuin road, called the
side-line road, between lots 20 and 21 in the fitst concession
of the said township, the road being a common highway, and
by obstructions placed across the road prevented the same
from being uneJ.

The case was tried at the last assizes held at Brockville.
before McLean, J., and the evidence to sustain the charge
was as follows :—In 1642 one Jehiel Hurd complained to the
Loard of boundary commissioners for the District of Johns~
town, and requested that they should hear and determine all
matters in dispute batween himself and certain persons, of
whom the defendant was not one named by him, touching
the line between lots No. 20 and 21, in the first concession
of Oxford, and also the line in the centre of lot No. 20. A
parcel of papers wete ptoduced, shewing that the commis-
sioners a meeting upon the notice and requisition, and
had taken evidence upon the subject of the line between the
lots 20 and 21 ; and a memorandum of minutes of what the
commissioners called a judgment was made on the 22nd of
July, 1842. These papers were not produced from the
regutry office of the county of Grenville, but were said to
have beenr left st the registry office for the county of Leeds,
though not filed or entered of record in the latter office.

The minutes of the commissioners was in the words and
figures following:—

¢ Minutes of the Judgment.

« Find postbetween 20 and 21, marked 20 on west side,an
original 3 find the line running thence to rear of conces-
sion, parallel with boundary line of township, to be the boun-
dary g:lween Jot 20 and allowance for road on east thereof;
stone monuments to be placed at front and rear of said line,
also at centre of lot 20, and at the rear of said centre; follow-
ing costs reasonably incurred and awarded as within,

« Kemptville, 224 July, 1842.
0. R. G.
J. B.
R. F. 8.7

Mr. Steel, the commissioner who was examined, stated
that the parties were heard and the commissioners came to a
conclusion, and signed a paper, of which the foregoing is a
eopy, with their initial letters, intending afterwards to draw
up a formal and extended judgment. Evidence was adduced
%0 show that stone monuments had been placed under the
divections of the commissioners, and tLat the road between
lots 90 and 21 had been laid out on the east side of the line so
eaid to be established by the commussioners. Statute
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labous had been done for romo six of seven years, and the
road had beon used by the public for some twuivo years, until
the month of May last, when the defendait obetructed it by
fencing it up.

The objections raised by the defendant at the trinl were as
follows s Fir«t, that there was no evidence to shew that the
Boundary commissioners were reguired to ancertain the lines
in question by iy one who owned the land, and who had
authority by Jaw 1o axk their interfereneo in establishing a
line,  Secoudly, that the instrument produced is not & decree
or judzment of the commissioners,  Thirdly, that there is no
decision where the western limit of 21 is.  These objections
wers ovestuled by the learned judge, and then the defendant
tendered evidence to show thwt the allowance for road was
onthe west side of the line ascertained by the commissioners
as tho enst Jine of lut No. 20,which the lenmed judge rejected,
cousidetiug that the commissioners h: ‘1 determined the mate
ter, and that such determination was binding, unlessappealed
against 3 and he therefore directed a verdict of guilty to be
entered 5 and reserved tho considerations of the case upon
the objections made for the judgment of this court, and
also further, whether the evidence tendered should have been
received.

The case was argued by Freeland for the crown and Rich-
ards for defendant.

Burns, J., delivered the judgment of the couct.

The statute 1 Vic., ch. 19, as amended by 3 Vie., cb. 1,
is the stutute which governs this case, so fat as the same is
to be governed by ths decision of the boundary commissioners.
The secoud =ection of the latter act enacts that the jndgment
and final decision of the commissioners shall be t!:l‘ with
the registrar of the county where such boundary commis-
sioners shall be situate. e do not not consider it necessar
to the validity of the judgment that it should be filed wizg
the registrar of the county. We cannot but see the legisla-
ture intended it should operate as a notice in some way, for
some purpose, and iu that wa{ the provision with sespect tg
filing it in the registry office has intportance. The first sec-
tion of the first mentioned act enacts that the acts, orders,
judgments and decrees of the commissioners shall be final
and conclusive between the parties, their heirs and assigns,
except in case of appeal to be be brought within the time
limited. By the 17th section an appeal lies to the Court of
Chaacery, or the Court of Queen’s Beuch. All these provi
sions_shew that it is necessary that the judgment or final
decision of the commissioners should shew upon the face of
1t who were parties litigating the dispute, that it may be seen
who are to be bound, also whether the parties who are to ba
bound appeared, or were summoned and made default. The
judgment to be fi'ed with the registrar should be so drawn up
1n form as that either the parties named in it, or some persony
whose rizhts would be afiected by it, could bring the matter
befote the courts r.amed, to be heard upon appeal. Now
when we look at the memorandum herein set out, not one of
the requisites which would be expected to be found in a final
judgment or decree of a court, or board of commissioners
acting as a court, is to be found. In order to understand the
meaning of it, even as regards the signatures, or to know
who the commisrioners are, parol evidence must be resorted
to. The township is not stated or mentioned m which the
line is determined, and resort must be had to other documents
and parol evidence to connect those documtents with what is
said to be a judgment. The legislature never surely meant,
if a person desired to appeal from a judgment or final decision
of the commissioners, that he should be obliged to furnish
the court with evidence as to the meaning of the initials,
suchasO. R.G., and J. B.,and R. F. S., and also how to ly
the different figures and contradictions in the minute set o
Suppose such instrument as furnished in the present case to
be gm rly filed, it may well be asked what information
would be derived from it, as to what towuship the line was
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in which Messrs. 0. R. G, and 3. B.. and R. F. 8., profeseed
to settle, or between what parties, or whether the parties ap- .
ared or made defanlt. 1t is guite too absurd to suppose the |

egislature ever intended it such a document as produeed

should bo final and conclusive, wd band the rizhts of partios |
to whom it affords no information whatever,  We cannot |
hold this to be a judgment or deeree wathin the meanmy of the
act,

There was evilence offered at the trinl, independent
of what was considered to be the decision of the Com-;
missioners which might have been sutlicient primd fucir |

tnot eleared from the front to the rear of the lot, and

¢« Mrovert or to cast any doubt upon this part of the plaintifi’s
case, amd no question was made on tho argument of this rule
upon the correctniess of tho view the learned judge took of
that in sulmitting the case to the jury.  The plamtiff proved
l-f' a sntvesyor thit he ran the division line between
plantin®s and dofemdant’s Jand aceording to tho data so
estublished, and found that the defendant bad in

withm his fenees tive and a halt acres belonging to the
plainttf,  The land thiongh which the division line ran was
the five
and a halt acres was the quantity cleared which the defend-
amt had included within his fences.  The remawnder of the

for the purpose of calling upon the defendant to prove why b e i in o state of nature, not fenced in by either

and wherefore he mtertered with @ oad which had been a)
travolled rond tor a number of years, aml apon whieh statute |
labour hud beeu done. When the detendant ottered to prove |
the line to be as he contended for, his evidenee was rejected.
‘The case has not been heard upon the werits, and possibly
it may be that the defendant. by his conduct or nequivscence,
has dedicated the picce of land in question furthe road.  The
matter has been assumed azainsd tre defendant upon the
iden that u judyment of the boundary commissioners bound
his rights, or prevented himn from usserting what he now con-
tends for. Without meaning to xiy the opinion which the
commissioners endeavoured to periect into a judament may
not be quite correct, it that perhaps the detendant may be
liable 1o be indicted for obstructing a road which hisowu acts
and acquiescence may have dedicated to the public, it is sul-
ficient to say that, as he was prevented jcem coing into evi-
dence on the ground that he was boand by a decision which,
in our opinion, was not such a judgment as the statute con-
templates, we cannot support the conviction.

The same course should be taken as was done in Regina ».
Spence, (11 U. C. R. 31) viz., the judgment must be arrested,
0 that a fresh indictinent may be preferred if the parties be
so advised.

Judgment arrested.

Ferrier v. Mook,

fiag to division line agreed on—~Exient of
such right,

")
¥

Bo

Right by ¥

If two perties owning rexpectis e halves of a ot agree to a divson hine which
18 nut the true boundary. and one party clears a portion of land according to
such line, und abtains a nght by pussesan e such portion, this watl not give
him any right by constructive | ssegsiutt to the whole as i thas hine were
carnied out,

The jury having tound a general verhict for the plamufi. though the defendunt
was in fact cubiled 10 the part he bad cleared (—

Held, that this was not gronad for a ncw trial, but for an applscation to resiratn
the plainud from taking posscssion of such part,
(12 B. R.. 319}

Esxcrment for the west half of lot No. seven in the tenth
concession of the township of North Burzess.

The defendant did not limit his defence, but defended
generally for the whole of the half lot.

The plaintiff gave notice that he claimed dumagesas mesne
profits, &c.

At the trial, before Richards, J., at the last spring assizes,
held at Perth, it appeared that the plaintiff was, by patent
dated 10th April, 1824, the owner of the west half of the lot
in question, and the defendant claimed the north-east half of
the lot by deed from the grantee of the Crown for that portion,
which wwwd to one Alexander McMillan on the first of
March, 1 The dispute between the parties was as tothe
boundary between the respective portions of the lot. The
plaintiff gave a ood deal of evidence to establish the bearing
of the side lines of the lot as they should be run according to
the course of the town line of the township. The weight of
evidence ap, to establish this course, as also the front

le of the lot in question upon the tenth concession, to the
ntisfaction of the jury. The defendant gave no evidence to

pasty. A portion of the Jand included within the defendant’s
tences was cleared and fenced by him mote than eg(y
years before the comnencement of the action, and a portion
ot it bad been eleared and fenced within that time.

The defendant relied upon establishing that in the year
1825 the plaintitl and he had agreed that a surveyor should
run a division line, and that such a line wus run between
their possessions accordingly from front to rear of the lot, and
marked by trees being blazed, and that the land cleared and
tenced in by the defesdant was according to that line, both
as respects what was cleared more than twenty yéars sgo
and what had been cleared within that period.

The plainiff pave evidence to show that he had assented
(by a verbal arrangement, as must be supposed, for i
in writing was pmfluced or alluded td in any wn{) toa m
being run between the respective halves of the Jot, but
the surveyor employed used only a compass for the pnrnu—-
each par?' was to ‘paa' half of the expense: thatafter the sur-
veyor had run half through the concession somethin wend
wrong with his compass, ahd the line was never c?m%lgbd H
and because it was not completed the plaintiff would néi pay
any part of the expenses, but said he would do o if the
survey should be completed, but which in fact he contended
had never been done. The defendant in 1849 assented to &
line being run, because he said that if he lost land on the

laintifi’s side of his lot he should gain upon the other uidoi
ut subsequently he receded from this, and stated he
rely upon his length of possession.

‘The learned judge left it to the jury to say what portion of
the west half of the lot had been in poesesasion of the defendant
for twenty years tefore the commencement of this action;
and as to such portion he told them the defendant was enti-
tled to succeed. Then they were directed to ascertain w
portion of the west half of the lot the defendant bad includ
within hisiences, and of which he had not had the actual
session for twenty years; and as to such portion the plaiutiff
wits entitled to recover, and the jury should assess such dam-
ages per acre for six ycars past as they thought reasonable
for the profits. ‘The learned judge expressed to the jury his
opinon that the plaintiff was not to be deprived of such por-
tins of the west half of the lot as might be upon the defen~
dant’s side of the conventional line spoken of, by any cen+
structive possession which might be supposed to arise from a
protraction of that line from the Jand of which the defendant
was in the actual possession, to the front and rear of the lot.

The jury gave a general verdict for the plaintiff, and as-
sessed damages for two and a half acres of the Jand in pos-
session of the defendant at £7 10s.

Philpotts obtained a rule to show cause why the verdict
should not be set aside and anew trial ted, on
that the verdict was contrary to law and evidence, and for
misdirection. He cited Doe dem. Hill v. Gander, 1U.C.R. ¥;
Doe dem. Cuthburtson v McGillis, 2 C.P. 124.

Richards shewed cause, and cited Doe dem. Tayler v.
Proudfoot, 9 U.C.R. 503.
Buaxs, J.; deiivered the judgment of the court.
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‘The defendant’s connsel contenls that the learned Jmlgo'munt. if the plaintiff provm-l‘llin;;(:;f-vr-tlitl(%l to any part of

misdirected the jury in telling thein that there must b an
actual 101 on the part of the defendant, and that thero

eould not be a constructive posseasion o deprive the plaintitl |

of the l:hu‘d up to the conventional line spoken of. [t iy con-
t the

line, and their subscquently holding neconling to that line in
such portions of the Iand as were actually cleared and fenced
more than twenty years ugo, 1 law and in fact edtablishes
the line, and the nion of tho patties respectively wall
determined acconling to snch line. If any agreement in
writing had been shewn between the parties, which would
in law and in fact amaunt to a transfer und conveyances of
scvording to & line to be run under an agrecment to

that sffect, then it might perhaps bo argned that a conatrue-

tive possession might exist and follow such an agreement.
Constructive nsion will only be inferred where nothing

militates against it in favour of the true ttte, and will not be
inferred aguinat the true owner in favor of une who shews no
w of claim of title. Without examining the merits of

the case upon the question whether there was in truth a parol
agresment established that the parties should hold by a parti-
cular line,—and upon which the jury, it would seem, had
atrived at a proper conclusion,—there can be no question the
learned Judge stated tho law correctly. The defendant could
not rely upon the agreement alone, it there were in fuct one
established to run a line between the parties, and that such
a line was designate! more than twenty years ago, without
also shewing some visible occupation or poseessien of the
Jand. The mere agreement and designating the line would
not of themselves establish an actual possession of the land.
Would they be sufficient to estadlish a constructive pos<es-
sion? I donot think they would. The kmd of possession
required successfully to defend an action ot ejectment must
such as would enable an action to be brousht. 1f the
plaintiff, after auch an agreement mudé™and the line desig-
pated, had nevertheless ascertained the true line and cleared
and fenced up to it, the defendant could not, on any idea
the effect of the agreement and designating the line
transfesred to him a counstruciive possession, maintasn wn
action of ejectment against the plaintiff. Then does the fact
that the defendant has taken possession of a part, and kept it
for twenty years, establish a conventional line throughout the
lot between the parties? No case can be cited to establish

such a proposition; and it appears contrary to reason
to say twenty years’ actual possession of a_part is
pecessaty to confer title, and that constructive pos-

ret

session of another part wall Ee sufficient. The only
way in which the defendant can possibly argue the pro-

tiop is, that the actual possession ot part carries with
3t the cqustructive possession of the whole. The answer to
that is, that such presumption is never made except in favour
of one claiming under calour of title; and, further, it is a pro-
position inapplicable to a question of boundary, iz wlich
case the possession ought to be unequivocally indicated, and
socording to law must have so remained tor the space of
twenty years before the commencement of the suit.

The verdict for the ‘rlaintiﬂ" is quite right according to the
legal effect of the evidence. The defendant, however, con-
tends further that the jury should have found a verdiet in
favour of the defendant for such portions as he had cleared
and feaced for twenty years betore the commencement of the
action, use he says, as it now stands upon the verdict,
the plaintiff may take possession of all the land proved to be
past of the west half of the lat, as there is no restriction in
the verdict, and the judgment and execution would be aceor!-
ing to that finding. The eighth section of the new Ejectment
Act, 14 & 15 Vic,, ch. 114, declares that upon a finding for
the claimant, judgment may be signed and execution issued
as at present in the action of ejectment, ¢‘and the said judg-
ment having the same, and no other, eflect than at present.”
According to the law as it then stuod, in an action of eject-

- apply.

—_— = P a—— —— -

the premises mentioned in the declaration ha was entitled to
judement generally, The judument in an mectment detor-
mined nothing as to the quantum of land ; nnd i€ the decla-
ration mentioned wore than the phaintill proved title to, the

reement between the parties to ran such a feourse of the defendant wus to apply to the court for relief.—

Sve Doe demr. Drapers® Company v Wilwon (2 Stark N. B, C,
47705 Roe dem. Sanl . Dawson (3 Wils. 49) 1 Favsscet v,
Carpenter (3 Bligh N. 8. 75.)
Tho defendiin®s rule must theretnre be discharaed, ()
SmeLps », DeBraguiene,

Action for prosecuteng false claem ta luwd—{leer and devisce comnsssion, falhe
afhediae it wsed bofore,

Anaction il not lie for knowaingly prosecnting s false el betore the heir
n;ulduum- ¢ 41, to the pi trs ujury and with knowicdge of his
clam,

One M. i 1839 having a nght of purchase of u lot from the Crown, norigaged
o Deld. ta V’('llfl.'if.l\llh'"l of n sum by instalments, the st of which would
Goll duie g 3829, Sownt wtier this montgnge. M. gave to 1) u bond for » deed
on ceitam condittons 10 be fallibed Uy Bo Wi ook posscesion.  fn 1830 the

phanttf went s der an agreement £ puechase from B, wiho had not
fulhiilest the conditions of bis bosnl, 10 1858 the detelaon ook an seagment
of DB s anettege, i ahe eane vear he cliunied Letore the pesr and
devisee commssant. making the eaed alidasst of ignorance of nny ndverse
clan, and obtained a patent, A

The plamtul thereupon bronghitan achion on the case, alleginz an the fieng amd
second connts of tus de claratem, thud the detendsat, mahe tattaly coatop
ok nrteantinng 1o sgnee hin repre se e d laoees I e ftvaigaee of the ongwe
nompee of e Crovn and cdauned as sieh betore the heir sl dey (s
commmisaim, Mkt order e akesned the phantal aid 1ot haong himselt any
we bl tonaded clatm, sud hnow g the plasatd s clann inaade swdiday it that he
Wie ot tore ot tay wdvefae elam arul peacured ik sun elmm 10 ba
allowed, whereby, e,

The tinrd and dourth eounts, fomnded an the v onte 32 Heary VILL oh, 9. were
ﬁw‘ hunymg M.s prevcdut nght - the detesdant bemg 1 possession clumng
ttle,

Heil. hat on the evidence the allegvions were notsupported; and that,
Lvhattng thent all to be true, no geount of action woualt Hhe shewn,
[12 B. R. 35.)

The first and second connts of the declaration 1n substance
charged —that the plamtitf was in posses«ion of Jot two in the
tifth cancessian of Zorra, for \\'hicn lot no letters patent from
the Crown had issued ; that the plaintiff claimed the said
land as deriving a title or claim under and through the
original nominee of the Crown, of which the defendant had
notice :—that the defenda. t, maliciously contriving and
intending to injure the ?‘ﬂinllﬁ' represented and pretended
himself to be assignee of the original nominee of the Crown,
and claimed in that cnlmcity before the heir and devisee
commission ; and in onder to defraud the plaintiff, and to
prevent the plaintiff having notice of defendant’= clhimng,
or claiming for himself (the plaimitf), or resistina the defend~
ant’s claim, and not having uny well founded claim to the
land, and being aware of the paintiffs claim, made an
affidavit that his (defendant’s) claim was just and well
tounded, and that he was nat aware of any adverse claim :
and produced and used such aifidavit before the heir and
devisve commissioners, and procured tus claim to be allowed
aud by virtue of sich allowance obtaiued letters patent u;
himsell for the lot—whereby, &e.

The third and fourth counts in substance charged—that the
plaintiff had been in possession of the same lot more than a
year, claiming rizht and title thereto: that the defendant
rurchawd the pretended rizht of one Reuben Martin to this
ot, althouch neither Martin nor any one under whom he
claimed had been in poscession ot the premises, or of the
remainder or reversion, nor had taken the rents or profits
thereof for a year next hefore such pnrehase, nor had the
defendant been in Jawtul possession by taking the yearly

(@) Note. The ahwore deciston 12 not utended to tonch the guestion w
under the new rules the generul 1haiie 1 gyertment s dlamnuiahle. bether

Ifthere are different portions soieht to e resavered wirch cepend upon
diflerent tles. or one porttan 1% clearly eaverable fromn the ather, then the ruy,
adopted and decuded in Doe d. Bowniain v. Lawts (13 M. & W, 211) wom..g
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furm reTlls. -';‘hc lllinl‘cm-lnt went on to -ul:llo that through | consideration of 5<., assigned, '.-.-.

the purchase from Martin the defendint obtuined lotters
tent from the Crown for the lot, and cjected the plainuif,
e fourth omitted the getting the lettors patent, but stated
that the plaintifl had been disquicted, &e., in the possession.

The defendant pleaded not guilty.

The cause was tried at Wouwdstack, in May la<t, Lefore
Macaulay, C.J.

The lot numbor two in the fifth . ,cession of Zorra, @t
clergy reserve, appeared to | wen sold on the 17th of
January, 1835, by the commissiuner of Crown huuds te one
Thomas Pearson,

At some timne, when not appearing, he assigned, according
to the notice of the heir and devisce commiseion pat up anid
advanced by the defendant, to one Charles Gritlith, deceased,
who, according to the same notice, devised to certain parties
in trust, who assigned 1o Reuben Marting who assigned 10
defendant, who thereupon in 1851 chiumed, was allowed, and
got a patent in fee for this lot, making tho usual atlidavit ol
ignorance of any adverse claim.

But the title set up in this notice (and which mu«t be taken
to be correct, as the claim was allowed) seems at vanance
with docuinents put in evidence at the trial,  ‘The tirst doen-
ment in point of date (i.e., Ist January, 1839) was a mortuase
from Reuben Martin to the Hon. Peter B. DeBlaguiere,
reciting that Martin was desirous of borrowing £91 11s, 1024.,
and that Mr. DeBlaquiere had agreed to advance iton setting |
security by mortzage of his interest in this lot, and then
witnessing that in pursuance, &c., and in consideration of
£91 11s. 10d., Martin bargains, sells, assigns, transfers,
and sets over to DeBlaguiere tiis lat number two, tasether
with, &c., habendum to DeBlaquicre, his heirs and assigns,
for and during all the estate and interest of him (Mariin)
therein—subject to a proviso for redemption on payment of
£91 11s. 101d., with interost, n tive instalments of £18 6-,
41d. each, payable on the Ist of January, 1815, 1816, 1817,
1848, 1849, with cavenants by Martin for payment according
to the proviso; for 1ixht to convey for the estate and in
manuer aforesaid ; that on defanlt DeBlaquiere, his heirs and
assigns, might enter; and for further assurance to DeBlaquiere,
subject o the aforesaid proviso ; and that if Martin, his heirs
or assigns, should take out the patent deed from the Ciown
for this lut before the last instalment was paid, he or they
should mortgage the fee simple of ihe lot to DeBlaquiere to
secure whatever might be due of the £91 10s. 114, and
interest ; that Martin shou'd pay the mstalments to govern-
ment as they fell due, and on his default DeBlaquiere might
pay them, and the land should be chargeable with all sums
so paid, and interest : provided that until default, Matin,
his heirs and assigns, mught occupy, enjoy, &c., withont
intercuption by the said Martin. This mortgage was regis-
tered on the 19th of May, 1841,

On the 7th of June, 1851, by indenture of that date, P. B.
DeBlaquiere assizned this mortrage, the debt. and the land,
to the defendant 1n fee, 1 consideration of £28 9«. 3d., sub-
ject to the equity of redemption m_the mortgage, with a
covenant that the sawid P. B. DeBlaquiere had not made, done, !
committed, &c., any act, &c., by means whereof «“the said
principal sum and 1nterest. security and premises herehy
assigned,” “or the said pivce or parcel or tract of land,)
hereditaments, and premises hereby released or mtended so
to be, or any of them, or any part thereof, are, 13, ean, or
shall, or may be in anywise unpeached, charged, assigned,
discharged, affected or incumbere ’—mermng, among other
things, that the whole debt and interest is unpaid.

No claim was derived to the land through these two deeds
in the defendant’s notice before the heir and devisce com-!
mission.

R. deed-poll. dated fth of December. 1850, Martin, in

"plainuft was in possession of these _Fremises about two

} ransferred, and set over to
dofeadant all his right, title and interest in the lot, authorizing
the defendunt 10 pry goveriment such sums as remain due,
and to tuke such steps as may be required for getting the
Crown patont to himself in fee.

It seemed that on the 27th of December, 1849, the defendant
pard €28 95, &l., being the third instalment and interest due
on the sale by government to Pearson, This pryment appeared
to have been made on some apprehension that the sale would
be forfeited for non-payment of anything for so many years,
On the 23rd of July, 1852, the dofendant paid £215 5s. to the
commussioner of crown lands, being the balance of the pur-
chase money.

On the 13th ot Angust, 1839, Martin gave his bond to the
Rev, W. Bettridae in o penalty of £600, the condition beiug,
that 1f Bettridae should pay whatever was due to government
an the same lot, and pay to the Hon, P, B, DeBlaquiere £81
10s, 113d., secured by a mortzage of Martin’s interest in this
lot, with interest, as tfnc same should hecome due, and shoukd
also pay to P, B, DeBlaquiere five joint and several notes ot
hamd, dated the 12th of September, 1838, drawn by Martin
and his knowledue of Betindge'’s interest,—the bond from
Martin endorsed by Abraham Carroll, for £18 6s. 41d. each,
and payable the st of January, 1810-1-2-3 and 4, together
witl il rates and taxes on the lot, and pay Martin £30, one
half down and one half on the 13th of Septomber, 1839 ; then

tif Martin should, on request of Bettridge, execwte a good and

efivetual conveyance in foe simple of the said lot to Bettridge
in fee, free fromn incumbrauces, and in the meantime, and
until defanlt be made in some of the instalments and interest,
permit Bettridere peaceably to enjoy, &o.,—then the obliga-
tion should be void.

Martin gave np possession to Bettridge at or soon after the
date of the bond, and had never had possession aince. The
detendant never had any possession,  Bettridge, by his
tenants, occupied until the sale by Bettridge to the plamtiff,
making large and valuable improvements. According to the
evidence, the plaintiff entered 1nto possescion about August,
183). Bettridge gave him a receipt, dated the 17th of June,
1851, for £30, being part of amount of purchase. Accordi
to Bettnidge’s evidence, given on a commission, the plainti
entered as tenant to make such improvements as he should
think advantageons to himself or landlord, until they could
make an arrangement as to the purchase. But he said he
had verbally agreed to sell to the plaintiff for £400, out of
which all incnmbrances on the lot were to be paid, including
defendant’s £40. The payment to Bettridge of £50 was made
bf‘ aving him credit on an account he owed him. ‘The
plamtiff aiso promiced to pay £50 at the expiration of tew

i yoars, and there was a writing under seal. He swore he

paid the five notes of Martin and Carrol to DeBlaquiere.

Mr. Richardson proved he drew the assignment ijrom
Bottridge to plaintiff in April 1852, After making the state-
ment i paper was shewn him by tho plaintif®s counsel in
cross examination, and he said that was the paper he referred
to; it was of the 3rd of May, 1852, but this paper was not
put in.

Some evidence was given, extremely slight, from which
it miaght be inferred that detendant may have known the
ears

belore the tnial—i.e., May 1852. There was more evidence

' to shew to Bettridge was produced by him, and the ‘Hayment

of the notes of hand by Bettridge to the Hon. P. B. Deblaguiere
might have been known to him; though at the same tim~ it
must be remembered that the notes themselves were not
proved to have been in any way connected with the purchase
or mortgage of this lot by Martin. They were not secured on
itto De%lnquiere, though the payment of them was under-
taken by Bettridze.



1858.]

LAW JOURNAL.

19

It was left 1o the jury to inquire whether the defendant
knew that the plaintift or Betiridge were possessed of the
land, claiming it on some ground or other:—whether the
defe. wlant reasonsble or probable eause to assert his own
olairn., and deny advurse claim as ho did :—was the defend-
ant’s affidavit bond fide, or was there suppressio veri or sug-
gestio falsi ?—were the commissioners imposed upon ?¥—
were they informed of all the material facts the defendant
knew, and of which he ought 1o have infurmed them ?  The
al:nuon of malice was left to them as a fact, and they found

the plaintiff—damages £350.

Freeman obtained a rile nisi for a_new trixl on the law
and evidence, for misdirection, and for the reception of
improper evidence, or 1o arrest judgment.

H. Eccles and D. B. Read shewed cause :—The plaintitl
asserts that Martin’s right was a mete pretended right. 1t is
true the declaration shews the legal o<tate to be in the erown :
but the 8th Vic. ch. 8, soc. §, ostablishes « sort of equitable
right in a party having made payments, and constitutes him
in effect the owner in fee as apainst all other parties, The
plaintiff claims under the nomiunew of the crown, aud therefore
comes under this provision. It will Ik argued that no legal

can be recovered because the titly is merely eqnita-
ble ; but this is not s0: if an equitable title is interfered with,
there is a remedy at law.

It i contended on the other side that the plaintiff is tied
down to his rights under the statnte of 32 H. VHI. ch. 9; but
he may if be chooses bring his action on the case. The
statute has made no alteration. It only declares what the
law was and what it should continue to be, and annexesa
penalty to any breach of it as thua laid down 3 but a plaintitl
is not limited to his action for the penalty ; that is only an
additional remedy, and concurrent with that which existed
before.—Com. Dig. # Action upoen Statute,” C.

The main question, however, is whether a snfficient
und of action is shewn.  Supposing all the facts noted by
@ learned judge left to the jury and found in the aflicmative,
would the)y support an action? The authorities shew thad
they would, l;n Pasley ». Freoman, 3 1. R. 61, Lord
n quotes from Com. Dig. ¢ Action upon the case for a
deceit,” A.I,, ¢ An action upon the casce for a deceit lics
where a man does any deceit to the damago of another;”
and he then goes on to consider and approve of this opimion.
It is of no cor sequence whether the deceitful represemation
eomplained of is wade to the plaintiff himself or to a tlurd
pany, provided the result be the swme. 1t is in fact stronger
when it is made to a third party, becanse the plaintl then
has no ogportunily of making inquiries to salicty himselt.
Green v. Button, 1 Gale 349, 2 Cr. M. & R. 707, 1 Tyr. &
Gran. 118, is more in point than the fast case, There the
cause of action was that the defendant represented himself to
the sellers as haviag a lien on certain woud which the plain-
tiff had purchased, and the seller in consequence rojused for
some time to deliver it. That case is anilozous to the present
in this respect, that the representation was made 1o a third
panty. Foster ». Charles, 6 Bing. 396, shews that a person
recommending an agent by statements which he knows to be
false, is responsible, thongh no malivious motive or pecuniary
interest is shewn : this case is much stronger, for the defend-
ant had a clear personal interest—a wish to get the patent for
himself. These cases, and Ley ». Madill, 1 U. C. R. 516,
and Tennery ». Stiles, 5 U. C. R. 254, are sufficient to shew
that in law the action is sustainable.

The non-production of the mortgage tells also against the
deferdant. Knowing that his father had the martgage, he
founded no claim on 1t, but claimned as assignee of Martin.
The mortgage never was belore the commissioners, and the
defendant seems 1o huve got an assignment of it merely for a
nominal consideration and in order to patch up his case
afterwards.

22

Vankoughnet, Q. C., nud Freeman supportad the rule.
Hero no legal title is outstanding in any body, and the court
has deciled that when the crown grantis land, the posseasion
el right of posscasion are transforred to the srantee, nt=
withstanding there may be a squatter upon the lot—Lov
Fitzgerald v. Finn, 1 U. C. R. 70. The atatute {4 & 16 Vie,
ch. 7, sec. B, allows the purcha<e of a right of entry, and
therefore in effect repeals the 32 H. VitL; bat, admitting
that act ta bo still in (oree, no case can be cited wheee an
action has been brought uuder it tor buying a pretended title,
when that title is purely equitable.  Besides, in the present
case it is absurd to 1k of a pretended title. When the
defendant took the tisly from Martin ho wis buying the vacy
title the plaintil wished and interded to get, and thereforo
all relating to this charge is dispowed of, The thied and fourth
counts are bad, leeanse they shew clearly that the whole
contest is about eguitable titles only, atad there is no prece-
dent for an action with reference fo snch claims.  Neither
the statute nor common lw wern ever uide to apply to such
estates.  As to the defendant’s haying the mortgago, he had
already an interest, and was only peifecting his own title.
That s allowable, and has never been held as purchasing a
pretended title. Where land has been twice sold, a court of
equity in fuct encourage a riace for the legal extate, and who-
ever wets it first will prevail.  Ross qui tam . Meyers, 9 U,
C. R. 281, and MeRenzie qui tun v Miller, M. T, 6 Vie,,
shew that a person may buy an owtstanhing title to protect
hitnsel.

As to the main question, there is nn preerdent for such an
action as this; it is purely speculative, and o enconraged
will mtrotiico a new and aumerons class of casas: fur any
step taken in a suit contrary to gokd rith, wood practice, or
the duty of 2 pacdy to the eonrt, mast be held to form s grond
a naht 1o sne as s <tated here. I, however, the action conld
be sustained, the decliration is mach ton loase. [t does not
allegge that the plainnit hd any riebt from the nominee of the
crowa, of any tithy, but only that he eliimed to have i,
There is no diceet averment that the plaimal really had an
bond _fide elaim or any interest, His complaint in effect 3
« Bocamse 1said I had 2 claim, thorefore you should have
aiven meo natice, and whether my claim was wood or bagd
makes no ditferenee.?? Now naties is quite icunaterial unless
the declaration shews some interest whicly the cont wonld
have protected.  He may have been merely a squatter for all
that i allewed.  The anthorities shew that in actions like
those reterred ta an the other <ide, it must be averred clearly
what the interest i=,  [Romssoy, C. J. —Dows the declaration
mean more than, For that shereas the plaintitt protessed 1o
own?] Na, that is the precise meaning, An action cannot
be bronght tor deprivinz a man of pooperts to which he alleges
no title.  Cotterell r. Joues, 11 C. B, 713, <hews that no
action will lie unless damazee is snstained, and therefore it is
necessary to shew oxactly whitt the siterest was in order to
cstimate tho damazes,  Tlas action fmls 1o on the principle
of Davis v, Minor, 2 U, C. R, 161 for, 1t the interest inguats
to anything, the plaintitf could have cnforeed his nghts in
equity by making detendant his trustee,  Suppose the power
of grauting a patent in this ease had remained in the crowa
matead of being vested in the heir and devisee conupission,
and a similar duceit had been practiced on the crown, wonld
any one imagine that an action coull he? U the plamu
has a elear equnable right hie must go lo a court of cquity;
and if he has ne such rizht, then there 1~ clearly no right of
action at law.—~Cottetett ¢, Jones, 11 C. B 713,

As 10 the omiszion o give the notice requirest by the 8 Vie,
ch. 8, see. §, that is nn wround of action, tor there is nothing
as between the plaintifl and defendant to make st obligatory,
though the comnissioners may insist upon itat they choose.
The defendant might have made his claim as well as the
plaintft, and the pleistit did nothing to prevent him. This
action is in tact brought simply because the plaintiff neglected
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1o supply the court with evidence of defendant’s claim, and
if that is actionable the suborning a witness by either party
to a suit would be more so. [Resinson, C. J.—Suppose a
plaintiff brings ejectment as on a vacant possession, conceal-
ng a lease which he has made, and turns the defendant ont
and drives him to his ejestine1t; or suppose a plaintitt sues
on a promis wry note, conceuling the fact of payment, and
geryes the piv. .88 on an agent who s ignovant of such pay-
ment.} The charge is mercly thet by fulse evidenee the
defendant induced the coust to arnve at a wrong conclusion.
Take a case where payment ix deniod on oath and a receipt
afterwards found ; even if the plaintill had sworn on motion
for new trial that no payment was madv, no action would
lie. The case may be adjudicated upon when the receipt i~
found, but that is the anly remedy.  Then, as to the heir and
devisee commission: the applications to themn are all pub-
lished; every one knows of the claim bewy preterred.

Rozinson, C. J.—Is there any allecation that Shiclds did not

now of DeBlaquicre’s pracegding 7] No, nothing of the sont.
Purton 1. Hounor, 1 B. & P. 205, and Longmeid r. Holliday,
6 Ex. 761, shew that the action cannot be rested on the ground
of deceit, but it must be pn the ground that defendant had a
right to notice : thero ean be clearly no action for deceiving
the éourt. Saville . Roberts, 2 Salk. 15; Johnson v. Sutton,
1 T. R. 544; Hollis v Goldtinch, 1 B. & C. W35; Graham ».
Sandivelli, 10 Jur. 1061 : De Medina v. Grove, 10 Q. B. 152;
Roret . Lewis, 5 D. & L. 371; Fraucis ». Brown, 11 U, C.
R. 658; and Wilhams v. Mostyn, 4 M. & W. 145; arc also
cases which tend to shew that the action cannot be main-

As to the evidence, it does nat shew clear notice 10 delend-
ant of the plaintiff®s claim. The fact of the plaintifl being on
the Jand and defendant knowing it, wonld not shew a claim s
and there is really no evidence that he knew of the plaintitl
being in possession, but only that some one was. Thatis no
proof of un adverse claim. There may have been enough to
put the plaintiff on enquiry, but that is not sufficient 10 ground
an action like this, of a* almost criminal character.

Drarsg, J., delivered the judgment of the court.

We do not perceive any rolid distinction between the
defendant and the mortgagee from whom he derived title ut
first.

" The right and interert of Martin stand admutted, as both
phaintiff and defendant derived their claims under him,
treating him as entitled as a purchaser {rom the crown.

Then Martin makes a mortzage on the Istof January, 1839,
10 secure a sum of money with interest by instalments, the
last of which becames payahle on the Ist of January, 1849.
On the 5th of December, 1850, the mortgagee having beca
pad nothing, cither principal or intercst, the defendant
abtains a release from the mortgagur of all his interest in the
mortgaged premises. The mortgagor had in the meautime
given a bond with a penalty, to make a (legal) title to a third
party on being pail a certain sum of money, and on this

also satisfying this very wmortgage, neither of which
conditions this third party had tulfitled, nor hiad he taken any
steps to do o, though notified, as Martin swears, that he
was about ta make an absolute conveyance to the mortgagor,
and though he had in the meantime made valuable improve-
aents. )
"’ Now if the gstate of Martin had been 2 legal estate, and
the foregoing had been the true state of the transaction, even
with the adfitioh of a disputed fact, that the mortgagee had
the fullest notice of the bond, and of the entry and possession
under it, would the obligee, ou being cvicted, have any
cause of action against the morigagee ?

Then, does the fact that the defendant ix assignee of the
mongragor make any difference ? It is’ quite true that the
elease and coayevance from Martin to him ix dated in
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December, 1850, and that the assignment of the mort, is
not made until the 7th of June, 1851, But we think thers is
no room for reasonable doubt that the defendant purchased
from Martin with the privity and assent of his father, the
morteagee—very possibly for him. The defendant had paid
£28 9. 3d. to the agent of the commissioner of crown lands
on the 27th of December, 1819, being for the third instalment
on this lot 1 and the consideration for the assiznment of this
maottzaze is that very sum of £28 9s. 3d., apparently eon-
neeting these two transactions, and giving to the obtainin
the intervening conveyance from Martin, when coupled wit
the conversation w hic?l he proves took place with defendant
respecting the mortgaue woney, a ¢lear character of connece-
tion with the other two transactions ; and therefore we look
on the defendant as standing in every respect in the position
of the original morigagee.

In what view, then, can it ho said that the getting this
release from Martin, assuming notice of Bettridge’s claim and
possession, wis 4 wrons, a malicious injury to the latter ?
If Martin had been able, and had mortzaged the legal estate,
aud had given the self-same bond to Betiridge, would not the
mortzagee have had a camplete right of entry to oust Bettridge
trom the possession 3 and alsa, whethier before or after such
ouster, o get a release of the equity of redemption from his
wmortgasor ?

Or, if he had filed a bill ta foreclose, taking no notice
whatever of Bettridge or of his passession, and a decree of
toreclosure were olnained—the court being kept in ignorance
of Bettridge and his claim—would an action lie against the
marigagee by Beitridge for a malicious wrong ?

I can only say that as yet I have met with no authority
which would enable me 1o answer the question affirmatively.
Nor is it to bo averlooked that chidie took no assignment
from Martin, only a bond to convey when certain things were
done by him, which are yet undone. If 2 wrong were done
to Bettridze by the gelease of December 1850 to defendant,
who is apparently the principal wrong-doer—Martin or the
defendant? It would scem an ancmaly that the defendamt
should through that release becomne liable to Bettridge, and
that Martin should not.  And yet I cannot see how an action
could be brouzht against Martin by Bettridge, who has failed
entirely in fultilling the conditions of his parchase, for any
act done after such failure, by which Bettridge lost the
purchase ; and if not against Marntin, a fortior:, as would
seem to me, not against the defendant.

Then the plaintif’s claim is derived under Bettridge, and
this cannot, we apprehend, strengthen it. It is not clear
when the plaintiff entered as a purchaser; but it is clear he
acquired all his claims by his bargain with Bettridge, and
equally clear that Bettridze could give him no higher or better
claim than he had himself. There is evidence to shew that
the phimift occupied in 1850; but 1t is, we think, very
questionable if ho entered as a purchaser. If there was 2
written assignment not made until 1852, it would go far to
lead to the conclusion that the purchase was concluded on
Iater than the time of his entry.  If he purchased when he
cntered, he knew then that Hettridge had failed in the con-
ditions which entitled him to call for a conveyance. He knew
what payments Bettridgre had to make and to whom, bat he
did no more than Bettridge had done towards fulfilling them.

But, assuming this in the plaintif®s favor, it should be

made out, in onder to sustain this action, that the zﬁury com-
plained of was a malicious \vmn§ to the plamtdl; and to
warrant the finding of malice in fact, there must some

cvidence connecting the acts complaiaed of with an intent to
plaintifs injwy. The only evidence given for this purpose
was—first, some vague genenalities, that the witness or wit-
nesses considered the claim was generally known ; and,
sccondly, that the plaintiii®s mother had seen defendant

the placo about two years before the tiial, which would be
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about May, 1852, Now all the matter charged as wrongful,
and which led to the obtaining the patent, took place before
or at the meeting of the heir and devisce commission of July,
1851. On what priuciple 1s it that the defendant’s knowledge
or notico of plamtiff’s possession acquired in May 1852 can
reflect back vpon aud sive a malicious character to defend-
ant’s activtts on or before July 18512

Ve have hitherto inken no notice of a fact on which the
ﬁ!aintiﬂ’s counsel has placed the strongzest reliance—viz.,
at the defendant made = affidavit, which was produced
gd used before the heir and devisce commissioners, that he
believed uis own claim to be just, and was not aware of any
kdverse claim. It was admitted this affidavit was made and

We have examined the case, wilhout reference to this
affidavit, 1o see if, apart from it, the action would be sus-
tained, and cannot satisfy ourselves that it is. Without
reference for the moment to the frame of the declaration, we
do not think the fucts disclose a cause . action. Does the
affidavit make any diflerence, if untrue, a~d do the facts
proved shew it to be untrue?

Such an affidavit was indispensable to thd allowance of the
tland, but equally so is an affidavit of debt to the issuing of
4 tapias. Actions for malicious arrest on such writs are
tommon enough ; but it is no part of the doctrine of the courts

a declaration not setting forth such an affidavit, or stating
that it was made 1 order {o procure the issuing of the writ,
t¥ould be bad, or that the action cpuld not be sustained with-

ut such an aflidavit were proved: And we do not see that
ing the affidavit here complained of has any greater
br more direct btaring on the adjudication of the commis-
sioners than the affidavit of debt has on the issue of the writ
br the arrest made under its authority. The affidavit is
necessary, to enable the commissioners te proceed—to give
them, as it were, jurisdiction in the particular case,—but it
‘orms uo part of the f of the claim advanced, nor aids in
the disposal df it, so far as the actual facts and intrinsic merits
are concerned. So far as we can sce at present, it such an
action be sustainablé at all, it micht, or rather must, be by
bther facts independeat of the affidavit, but cestainly not upon
the affidavit, without proof of other facts in themselves usta~
blishing the cause of action. The statement in the affidavat
ihat the deponent believes his claim to be just and well
founded, does not procure, nor as evidence tend 1o procure,
the decision of the comimiissioners that his claim as alleged
in his notice is sustained. It is not the per quod the allezed
jvjury was inflicted, though it may be a step ancillary toit.
In our opinion, the proving such an affidavit, and_ proving it
{o be false, would not per se susmain such an action as the
present:
. Then, is it proved to be untrus? Tnke erch member of
jt. Is it untrue that the defendant believed his clam to be
ust and well founded, when he was assiznee of a mortgage
ong past due, and the mortgagor had released all rizghtio
Himt expressly use the mortgage was wholly unpiid, and
after the montgagor had referred to the person to whom he
was bound to convey, without any result or action on hix
part? Is jt untruc that defendant believed there was no
tther or adverse claim? Assume that he was fully aware of
the precise nature of Bettridge’s claim (which, as he prodaces
Bettridges bond from Manin, should he assumted).  He knew
aleo that Martin had gone t¢ Betiridge before siwning the
selease of 1850, and got no satisfaction. He knew that the
€onditiort on which Bettridge would have had a right to caif
on Muartin for 2 conveyance had not been fullilled, though
the time for its fulfilment expired on the first of January,
1849; and he knew that up to the date of his making thix
affidavit (June, 1851,) nothing had been sawd or done imply-
ing that e‘{meam to fulfil the terms and pay the moncy
(unless holding the possession acquired by Bettridge in 1539
could be deemed such an act). May he nut, even thouzh

-

e ]

erroncously, have assumed that this long and continved
default operated as an extineuizhiment of the cliim, which,
in stoctness, he might think never was a claim on the land
but on the liability of Martin to the penalts? We are nof
prepared 1o say that upoen all the facis the defendant’s affida=
vit must or ought to be considered as made mala fide,

Then, looking at the frame of the first and stcond counts
(for if the plainnl finls on these, he hos, we think, no ground
to recover on the thisd and fourth), do they, coupled with thi;
proof, establi<h « right for the plaintifl’ to recover. We put
all considerations derived from any suppoesed analory with
the statute of bracery out of the question ; and the facts of this
case neuative the applicttion of any such principe. The
possession of the masteagor, or others holding under him, ix
cansistent with the right of the mortaaace § for, whatever the
rizthts of subsequent holders, they must be subservient to the
prior incumbrance ; n}xd therefore, as o any nolice of
plaintit’s litle, as dstiznee of the nontinee o the crown,
which the phintiti’s po.session could give, we think it goes
for nothing, because we know the true state of the caso.
This possession, and the notice infersible ffopm 1, form the
inducement. Then the aver s e ot that the defendant, mali-
ciously inmtending, &c., rep se ted and pretended himself
to be, is, we suppase, intetded to mean a false represent-
ation and pretence—either false beedise he had no claim
whatever, or because his ¢'aim was acquired under suchi
circumstances thal, as against the plaintiff, he was dis-
abled from seMting it up as true. Can this be said 1o be
the truth, when it appears that the defendant holds as
assiznee of & morlgage ptior in existence to any claim
which the plaintiff has, and when the defendant obtained
a release from the mortaagor, as appears? It may be even
admitled, as it seems 1o us, that the heir and devizee com-
mission woukl not have allared the plaintifi °s claim had they
known all the facts, or at least not withaut givims: the plaintiff
an opportunity of being heard ; and yet it would not follow
that t{:ios action is sustainalle. We have already remarked
npon the wateriality and effect of the aflidavit of defendant.
'l‘&lc remaining avendents are, that he procured his claim ta
be allowed, and took out the patent in pursuvance of such
allowance, which, without what precedes, wonld be imma<
terial.  We do not sce how it can be said that the defendant
has procured the allowance of a elaim which had no founda-
tion—a frandalent or pretended claim, the assertion ot which
was a wronz, to the injury of the plaintiff.  We are not pre-

1ed to determine that, with all parties before them, the
wir and devisee commission oucht not te, and therefore
would not, have allowed the defendant’s claim, leaving the
plaintiff 10 <uch remedy as he wight hate, if any, against
third parties. In July 1851 there was due {o the plainaff, ay
assiznee of the mortaagze, about £160, about £30 for the thitd
instalment paid by him in December, 1195 and, o get the
patent out, seme one mut pay the seven remaining instal-
ments and interest from 1835, a liability which in July 1852
arpounted to £215 5s. 1t Mr. Beuridge sold to_the plaintiff
for £100 in May 1852, as seems the case from Mr. Richard~
.o’s evidence, the amount due to the defendant and 1o the
Crown on this lot exceeded the price which the plaintifl
azreed to pay for it with all its improvements up to the date
of his ageement. Upan what Jegal prineiple the defendant
should pay the plaintiul a further sum of £350 we are unable
1o discorver.

In this declaration there is nota wo d about want of reason-
able or protuble cause. That there w s no want of such cause
to prefer the claim, the decision of the heir and devisee com-
mission allowing defendant’s claim, aud his subsequently
obtainivg the patert, must, we apprehend, be conclusive
evideucc. The only other point upon which there could be a
sugaestion of want of reasonable and probable cause is as to
the ~tatement in the affidavit, that the defend2at was not
aware of anv advetse claim. We are not by anv means clcat
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that the declaration, as 1t is, can be sustamed; and if we
have the whole facts before ua, we do not see that, as a
matter of law, a judge could tell the jury that the plaintiff
had not reanonable nr probable cause for making such an affi-
davit; and even were it atheswise, the other objections on
which we have remarked must on these facts present diffi-
culties apparently insuperable to the plaintifi’s recovery.
We think there should be a now trial.

Hule absolute.

MUNICIPAL CASES.
Digested from U. C. Reports.)
From 12 Victoria, chap. 81, inclusive.
{Contéinucd from puge 133.)

XXt By-Law—What interest cntitles mom-residents fo
move for quashing—Must not be contrary te U.C. Asgess-
nent Acts—Cwluinty required in—Costs. 12 Vic. ch. 81,
8ue, 1553 13 & 14 Vic.ch. 48,

Whese in an_application fo pass a by-law passed by the
manicipality of 2 tawnship, it was objected that the apphicint
was a son-resident: Held pey Cur. : That as a frecholder of
the township, the applicant luud an inferest in all by-laws

By tho Towuship Couneil sufficient fo enable him to
move to quash any of them.

Where the municipality of a townshig, acting vnder the
Statute 13 & 14 Vie. chiap. 48, for canmun schoo] purposes,
declared a rate upon the resident inbubitants of a schioo) sec-
tion only—~#efd per Cur : shat wnsder 13 & 11 Vie. ch. 48, as
well as the U.C. Assessment and Municipal Acts, the by-law
was invalid, because the mte shonld be levied on the furedle
property within the section, whether of recidents or non-
resideats.

Held, alsa, that in such case the Court has ne diserclion,
but must guash the by-law with costs.

Qucere.~Whether in the present case the rate and assess-
ment to be lovied were stided in tho by-law with sutlicient
certainty. And ought not the by-law 0 have stated an appli-
cation {rom the householders and frecholders of the school
saction for the rate declared.

;n re. Dela Haye and The Gore of Toronto. 2 C. P. Rep.

XXIV. A By-Law passed to indemnify a towaship councitioy
elect for the costs of a_quo warranty, by wlich his election
was set aside, is illegal.

In re. Bell and Mnvicipality of Manvers. 2 C. P, Rep.

XXV. By-Law for payment of a debt must contain the vate
20 be levied, nnd specify the deld to be paid. 12 Vie. ch.
81, secs. 41, 155,

A by-law for payment of a delt must contain on the face
of it the rate authatized to be levied for making up the sum

granted.

Such by-law is Blegal if it diregt @ gross sum o be miscd
for the payment of the current general expenses of the county,
and the liquidation of the debt due, not stating what debt, ot
of what amount.

Queere.  Whether the provisions of 4 & 5 Vie. ch. 10, see.
43, are 1o be regarded as applicable to by-laws passed under
IR Vic. ch. 81 ; or whether the caurt must determine on their

Elidiz)r according to other Statutes in force, and the Comumon
w.

The Canada Com;é’y v. Tho Municipality of the County of
Middlesex. 10 U. C. B. R. Rep. 93,

XXVI. By-Law 1o take stock in Railroad, quashed. 12
Vic. ch. 81, see, 177; 13 & 14 Vie. ch. 132

A by-law to take stock in the Bytown & Prescoit Railway
swas guashed, 1st, because it appeared not to have been con-
curred in by & majority of the assessed inthabitants, as required
by 13 & 14 Viet, chap. 132: 2ndly, because no sufficient rate
wiss imposed for the payment of the debt and intesest, as
tequired by 12 Vie, ch. 81,

The defendants did not aupzwm their by-law, and the Court
refused to hear counsel on belmit of the” Railway Company,
as the rule was not direeted to them.

In ye. Billings ». The Municipality of Gloncester. 10 U.
C. 8. R. Rep. 273.

XXVIL. Counties of Prescott and Russell—Rate tmposed in
Russell anly for crection of Registry Office in
whilst one of the uniled counties. 12 Vie. ch. 84, sce. 41,
subsee, 221 9 Vie, ch. 34, sce. 19; 13 & 14 Vie. ch. 67,
see. 315 34 & 15 Vie. ch. 110, sec. 6.

The Municipal Council of Prescott and Russell passed a
by-law to raise a sum of money for building a registry office
in the Caanty of Russell; and they cuscted that rats
should be levied only on the townships composing that connty.
This by-kav was quashed on the ground that as the offico,
when built, would continue she property of the united counties
utitil a separation shonld take place, the expense of erecting
itfmust be borne by both counties in common.—Casts given
of conrse.

Smith v. The Municipality of Prescott, &. SU.C.B.R.
Rep. 282,

XXVHI. By-Lawloromor.  gistyyoffice upheld—Entitling
% affidarit. 9 Vie. ch. 34, sec. 19; 12 Vic. ch. 81, sec.

; 12 Vic. ch. 78, sce. 3.

The powers with respeet o the removal of registey offi
given th tho District Caaneils by 9 Vic. ch. 3:,"»3 19,?’6
now vested in Municipal Councils for counties. A by-law to
Temaove registry oflice from the vitlage of W, to the village of
A. in the same united counties, but not until a proper building
shauld te provided at A, upheld.

An affidavit in sapport of a motion to quash a by-law s
suflicient, though not entitled in any court,

Frazer, Registrar &c., v. The Municipality o&tslfe United

Counties of Stormont, &c. 9 U. C. B. R. Hep.

XXIX. Mandamus—Court of Revision—Tazalion g pro-
rty. 32 Vic. ch. 81, sec. 170; 13 & 14 Vic. ch. 67, sec.
1703 sces. 16, 17, 28, 31, 32

The Court refuscd to interfere by mandamus to compel a
municipal council to alter the assessment of the applicant’s
property, as setled on appeal by a court of revision,

They alse declined to express any opinion as o the principle
to be adoptesd in the taxation of praperty—whether the intrinsic
value only should be ed, or whether the amount which
1t could be or hias been Jeased far, or what it does in fact pro~
duce to the proprietor, should be taken into consideration.

In re. Dickson v. The Municipality of Galt. 3 U.C. B. R.
Rep. 3% '
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o —— et amam——
XXX, By-Law—Pleading~— Practice. 32 Vie. c. 81, sec. 195,

In an action of debt on awand made by asbitraters appuinted
to value the plaintifl’s prapedty, through which the detendants
had by their by-law directed a road te he mado:

Held, that the defendants having gone to arbifration, were
es‘ogpcd from objecting that the by-law was aot averred in
the declaration to have been under seal.

Aad semble, that althovgh the Statule ennctes that al} by-
laws made and passed shall be authenticated by seal, and
signed by the person presiding, yet 1 is not neeessary to set
out theea facts whenever a by-law is pleaded, but it {5 sutli-
cient to aver that it was duly made and passed.

Wilson », The Manicipality of Port llope. 9 U. C. B. R.
Rep. 405,

“XX1. Wegal resolution of municipul council acted upon,
and spenl, therefore not rescinded.

‘The Court refused an order fo rescind a resolution of a
mumcipal council, autherizing the reeve of the towadhip to
draw a drafl on the treasurer, in favor of certain members of
the council for theis services as such op ta 13 Angust, 1851~
because such resolution was speatand inepenistive 3 and there-
fore, although illegal, no object could be gained or redress
afforded by setting it aside.

Daniels v. The Municipality of Burford., 8 U. C. B.R.
Rep. 478, :

i ot e

THE LAW JOURNAL,
"~ avcusT, 1855.

TRANSFER OF D. C. JUDGMENTS TO ANOTHER COUNTY.

Unnoxx the 55th sec. of the D.C. Act of 1850 it
was necessary for the Judge in whose county a
judgment was entered, to certify the judgment
when execution was desired in ancther county;
and this seemed to be contemplated only in cases
where the judgment debtor had removed to another
county without satisfying the judgment. Upon the
production of the certificate so granted, the Judge
of the D.C. of the county & which the party had
removed was aathorised to order an cxccution for
the debt and costs appearing to be due on the
judgment.

Sec 3 of the D.C.F. Act of 1855, if it docs not
virtually repeal sec. 55 of the D.C. Act of 1850,
seems at least to render it a dead letter in practice.
By the late Act the formalitics of obtaining the
Judge’s signature to the copy of judgment (which
was really a very useless requirement, and nothing
baut a matter of form}, as well as the Judge’s order
for leave 1o issue cxecution, are rendered unneces-
sary, for a Clerk can now issue a transeript of any
unsatisfied ‘ix:dg?em attested by his sigrature and
the seal of urt ; and the Clerk to whom same
may be directed enters it, and therenpon proceed-
ings may be taken to enforce it in the same manner
as any other judgment. And morcover, under this,

P )

the 3rd sce. of the At of last session, whether or
not the dft. has moved out of the county is koma.
terial, as is also his place of residence,

As the whole responsibility row sests upon Clerks,
great care s necessary in framing the transeript
of judgment. The elanse in question requires @
“ganseript of the entry of judgment,” with ¢« g
“ eoptifieate at the fuot thereot signed by the Clerk
“and attested by the seal of the Court, stating the
“amount unpard upon such judgment, and the
¥ date at which the same was recovered.”

The Form No. 52 in the General Forms, prepared
by the Consmissioners, may be readily adapted for
a certificate under the present law: it contains
perhaps more than is necessary, but for many
reasons we apprehend it will be found more con-
venient in practice to insent all it contains. The
55th xee. of tie D.C, Actof 1850 did not rquire
morc than the 3rd clause of the late Act, and yet
the Commissioners deemed it right to embrace all
that is sct forth in form Ne. 32 we think it will
be the safest course 1o follow that form ; and as it
ts required wnder another elause of the Aet for
another puspose, it wWill save unnecessary muhis
plicity of form=. There is one addition, however,
that must be made—the address of the Clerk from
whosge Court excention is desiced—for the Statate
says “ the centificate shall be addressed to the Clerk
of the Division Court to whom it is intended to be
delivered.”

The operation of Rule No. 67 upon the clause in
question §s to be considered.  The rule provides
that no warrant of cxeention, &e., shall witheat
leave of the Judge is=sue on a judgment more than
a year old, unless an instalment has been paid on
such judgment, or an execntion, &c., issued thereon
within a year from the tine of abtaising judgracnt.
Sca. 3 of the Act of 1855 makes it the duty of the
D.C. Clerk to whom 2 transcript of judgment is
delivered “ to enter the transcript in a book ;” and
the clause goes on to say, “and all other proceed-
¢ ings shall and may be bad and taken for the
“ caforcing and collecting such judgment in such
“ D.C. by the oflicers thereof that can be taken
“ under the D.C. Acts upon judgments recovered in
 any D.C. {or the like purpose.”

A judgment thus transferred to a particular Court
can have no greater validity than a judgment onigin-
ally recovered therein, and must be subjeet 1o like
incidents.  We think, therefore, that the Clerk of
the Court to whom a transcript of judgment is
delivered with a view te issuing exceution thereon,
must be governed by the 67th Rule of Practice, and
that unless the transeript, on the face of it, shews
that an instalment was paid, or that an execution,
&c., was issucd on the judgment within a year
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from the time of obtaining the same, the Clerk
should not issue exccution without leave of the
Judge first obtained in the usual manner.

COSTS IN ACTIONS IN THE SUPERIOR COURTS
COGNIZABLE IN A DIVISION COURT.

Untie, the Act of last Session, ch. 123, there

were no means of bringing a party within the cog-!

nizance of a D.C. by action therein, unless he
resided in the same county, or unless reziding in
an adjoining county lcave was obtained from the
Judge, which leave the 'plt. was not bound to
solicit: it was usual therefore to bring the action
i the County Court, and the plaintifl was extitled
to his full costs. This Act enables cages 1o be
brought and tried in the Division in which the
cause of action arose, although dft. may reside in
anothet county, (sec: 1), and gives an extended
time for appearance, and provides the machincry
for service of process:

The Practitioner’s attention is called to this new
jurisdiction as to place, and the 4th scc. of the Act
it connection with it, which makes the provisions
of the 13 & 14 Vie. ch. 53, and 16 Vie. ch. 177
(viz. sec. 78 of the former Act and sce. 2 of the
latter), in reference to costs in any action brought
itt the Superior Court for a cause of action cogni
mable in a D.C. applicable to any action brought
under the special jurisdiction given by the Act in
question. If then a cause of action is, as to subject
matter and amount, cognizable in a D.C., and
eould be brought by a p?t. in the Division of the
D.C. in which he resides, and in which the cause
of action arose, it wonld appear that if brought in
the Co. Court or Superior Court, the plt. could have
tio costs.

Questions will no doubt arise upon the Ist scc.
of the Act of last session as to the meaning of the
term “ causge of action;” upon this we shall have a
word to say hereafter. But in the mcantime the
questions may come up in the D.C.’s by challenge
of the Judge’s jurisdiction to proceed under the
particular circumstances, or in the Co. Courts in
reference to the right to full costs, and we would
be glad to have notice of any dccision on the
subject.

The clause in question, we may remark, does
not seem to touch the special jurisdiction given to
D.C.s under the Act 16 Vie. ch. 180, see. 9,

inst Magistrates, when proceeded against under
the authority of that clause.

SURROGATE COURT.
(Notes of English Cases in relation 10)

Paivy Councit—Anderson v. Lancuville. Nov. 30.

4 ! fromthe Prerogatice Court of Canterbury— Domicil
ppeat f —Will—Domicil held {o be in France.

The Right Hon. Pr, Lusniscron, in his jndement, said :
Tho deerce is w these words 1 ¢ The Judun, having maturety
deliberated, by his hnal interlocutory deeree, haviug the forco
and efleet of a definitive seutence in writing, at pettion of
Rothery, pionounced, that William Anderson, the deceased
i s cause, was, at the time of making and exceating his
fast will and testament, bearing date the 26:h January, 1848,
and a1 the tine of lus death, domiciied in Fance.?® The svle

Cquestion tarsed on the proceeding was this, whether the tes<

tator at the period of his death was demiciled in France or
England? It is not vecessuy to consuder why the learned
judge, who then piesided i the Prerogative Court, thought
iit 80 to nanow this question, though one re .son is apparent—
that if the dumicile tared out 10 be England, in that case tho
Freneh will, not having been exceuted according to the
statnte, would have been altogether void, and there would
have been an end to the whole contest. 1§, indeed, the domicil
should be ultimately established to be a French domicil, then
the Prerogative Court would know by what law to grant pro-
bate; what would be the fonn is ancther question, on which
their lordships express no opinion. Now the leading facts of
Hus case are these : what is cal.ed the domicil of origin of the
lestator was Irelund ; be was Lorn in Ireland of Irish parents,
The donticit of oigin was Jost, aud an English domicif acquired
by long residence in England, principally in the cornty of
Gloucester. It further appeass, that the deceased became
acquainted with Madame Lancuville sometime about the
commencement of the French revolution.  We shall not stop
to consider whether the early history sct forth in this case is
true or 1s not ; for his attachment to that lady, whatever ba
the cause, whether arising from her having rescaed him at
that period from impending danges, be true or not, is a fact
proved beyond all controversy ; it is admitted in this case and
has been argued upon by both pasties. In the year 1835 it
appears that the testator, having been estranged trom Madame
Lancuville during the intervening period, again discovered
her; that fact clearly appears from a letter in his owna hand=
writing. He addresces her, «My dear, dear Catherine,—I
tave received your letter, and am now the happiest man in
the world in knowing that you are well, alive, and I hope
happy.?? Then he goes on to state a variety of other circum-
stances, which it is not necessary for me to recapitulate at
present. At this period it appears that the testator was resi-
ding at Bedford-villa, Clifion, and immediately after having
discovered her residence in Paris, he determined to visit her.
Either 1n the end of 1835, or the beginning of 1836, he selle
oft lus goods and quits his residence at Bedfora-ville, Clifton,
and after that—but at what precise peried does not appear
from any of the evidence that [ have been able to discover in
this case—after that and not before, he takes lodgings in
Trinity-street, Bristol. For what period he was there, thete
i3 no evidenca in this case. It isto be observed, that he was
not permanently resudent there. From that reriod 1836 untif
his death in 1815, he continues to reside i France, with the
exception of such intervals as presently it will be necessary
to notice. He remains in Paris till the year 1839, and after
that be resides at o house at Nogent-sur-Marne, a few miles
‘o Paris. Not 10 enter into a discussion of the particular
form and manner in which the house was purchased aud
furnished, it is sufticient tosay that he had a life interest in
this house ; that be visited England every year according 1o
the evidence of Mrs. Price, and he remained seven or enzht
weceks at Trinity-street, Biistol; but all his Ietters show this.
that he came there not from choice, Lut upon business, and
was always anxious to return as quickly as possible after that
business was disposed of to his residence in France. Here
then is a residence in Frauce from 1836 with only intervals of
short duration, and they were for the purposes of business.
think that an observation was made by the L. C. in tho case
of Beinpde v. Johnstone, 3 Ves. 201, which strongly applies
to this case. Speuking of the deceased the L. C. said,
“Wherever he hal a place of residence that could not be
referred to au v casiviial and tewporary purpose, that is found
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in England and nowhere els0.” So intho present case, 50
far as he had a residonce of a permanent and not for an ocea-
sional and temporary purpose, that residence must be found
in France and nowhere else. Weo apprehend, looking at the
atute of ficts, primd fucic the domicil in England would be
abandoned, and thete would be enough to constituto a Freneh
domicil ; thouzh if this was properly speaking 1o be called the
domicil of orizin, it is necessary 1o have very strong facts to
change such domicil.  Looking at this state of things, what
are the facts aud what are the arguments which have been
adduced in opposition to the canclusion which such a residence
under such circumstances induces their lordships to come to 2
1 hie facts wero short, and the arguiment was this: it was con-
tended that the testator intemied only to remain daring Madame
Lancuville’s fifetime.  Assuming that to be the fact, asstme-
ing that ho intended to quit when Madame Laneuwville died,
it does not at all follow that that will tend 10 estabiish the
conc.usion that he had not acgunised a domiceil in Franee,
because what is it that takes ofl the acqusition of 8 domicil
by long residence in a countsy 2 1t is bewnz there for a tem-
porary purpose. It never can be said that, residing in a
couutry till the death of a party, was a temporary puipose.
Residence in ladia in the East India Company’s service has
lang since been established to constutute domicil; yet there is
in civil cases always the animus reverfendt at sone period
though very temote : if the residence be merely of a natwme
temporary aud not likely to last long, then it wonld not con-
stitute domicil in itself.” Tt has also been contended that all
the propeny of the deceased was in this country.  No donbt it
was ; the property was sitnated in this country; but that
argument has been long disposed of.  The learned jadge who
gave judgment in the conrt below has particularly alvetted to
the authorities, therefore it is not necessary to turn to them.
With regard to any declaration made by the deceased, the
court is not desirous of following these declarations in detail,
because they are not entitled to great weight.  In the case of
Stanley v. Bernes, 3 Bas. Ec. 447, there was an ample
nutaber of declarations of tho iutention of the testator toveturn
to this countey. The delegates were clearly of opinion in that
case that the declarations of the testator could not prevail
against his domigl in a foreign land.  We do not propose ‘o
enter further into a consideration of the evidence, though tkere
are many partsof it tending strongly tothe conclusion 1o winch
their lordsiips have come; we do not allude to it, because
we are of opinion that the learned judge of the court below has
stated the Jaw with perfect accuracy. Their Jordships are
perfectly satisfied that all his conclusions were justly founded
upon the facts and circumstances of the case. Approving, as
wa do, of the judgment tn oo, wethirk it unnecessary to go
further. The appeal must be dismissed with costs,

Decyee affirmed.

PragocaTive Courr—Skaw v. Newille.
Due erecution.
The altesting wilnesses to a will deposed that the testator did
not sign the will in their presence, nor did they see any
signature when they subscribad their names :
Held, that the will was not duly cxecuted.

The deceased had left a testamentary paper, dated 18th
Feb. 1854, which he clearly intended should operate as his
will ; it was all in kis own handwriting, and signed by him
at the foot or end. It contained a full testimonima, and also
altestation, and also attestation clause, stating that the docu-
ment was ¢ signed, sealed, published and declased by the
said C. J. T. (the testator) as and for his last will and testa-
ment, in the presence " us present at the same timo, who, in
his presence, at his request, and in the presenco of cach other,
hava hereunto signed our names as wimesses.?

Then followed the names of two persons, servants of the
deceased.

Jan. 15, #ill—

The deceased also loft a will of previous date, Oct. 1836,
wherein he had named his widow sole executrix and universal
legatee. In the latter will of 1851 he had appointed his widow
exccutsix and residuary legatee for life, and had substituted
in the event of her death K. N.

F. N., in whase possession the last will was, was monished
to bring it in and propouud it, which was done in a formal
allegation 5 wherenpou the evidence of the antesting witnesses
wits laken. Ono of them, who was the butler of tho deceased,
deeposed that « in the month of April last ho vmered the de-
' ceased®s stady 1 answer to the bell 3 that he saw the deceased
isuting in his chair by the study table; a paper was lying
i upon a prece of blatting-paper oa a writing-desk ; it appeared
110 be folded in half or nearly so,  That when he entered, the
jdeccased’s gandener, L. S., was there, standing at the further

cud of the 1won,  As he entesed the rvom, the deceased said,
¢1 wuut you batir to sign your names to this paper,” That he
then gave botht to him and his fellow-witaess a pen, and
potnted out to them where to sign their names ; that the paper
was s0 tulded ciossways that he could not see if anything was
written on the upper half; that there was no signature, nor
any writing 1o be seen on the lower half whereon he and his
fellow witness wrote their names ; and that he was quite sure
the deceased did not make any signature, or write in any way
upon the paper whilst he was in the room.”” The other wit-
ness deposed to a similar effect,

Wuddilove, in support of the will, submitted that there
bemg a full testimonmm  and attestation clause, and the de-
ceased being well aware what was necessary towards the due
execution of the will, the presumption was that the signature
of the deceased had been atlived before the witnesses were
called, and that what was said and done by him in their
presence amounted to an acknowledgment under the 9th sec-
tion of the Wills Act.  If the witnesses had been dead or not
forthcoming, the will, being on the face of it duly executed,
would have passed the scal of the court as a matter of course,

Thwiss appaared in opposition to probate being granted, He
was stopped by the court,

Sir Joux Donson.—1 am anxious to put as liberal a con-
struction on the terms v the Act of Parliament as § oan ; but
there being no proof that the signature was affixed before the
witnesses were called in, I cannot assume it as a fact; and if
it was not, there conld be no acknowledgment ot it. I must
pronounce against the will,

Wuddilove asked for the cosis out of the estate.

Sir Jonx DopsoN.—Yes, you are, I think, entitled to your
custs.

MONTHLY REPERTORY.
Notes of English Cases.

COMMON LAW.
C.P. CoLeMAN . Ricuss. May 2.

Princi and agent—Scope of agent’s authoril
pat Fraudulent act of agent. =
The plaintiff buys corn of L., which he cmploys the de-
fendant, (a carricr by sea), to carry from B. to C. The
defendant had been before employed in the same way by the
plaintiff, and according to the usual course of business the
corn would be delivered by the vendor at the defendant’s
wharf at B., where it wounld be puton board. The defendant’s
agcent at B. wounld then sizn a receipt for the corn, which the
vendor would present to the piaintiff, and the plantiff would
then pay the price.  On this oceasion, the defendant’s agent
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at B., and L, (the vendor) conspire together, and although no
com is delivered the agent signs a receipt, which L. prosents
to the plaintiff in the agent’s presence, the agent standing by
and saying nothing : thereupon the plaintiff pays the monoy.

) Held, that under these circumstances the defendant is not
liable to the plaintiff, for the misreprasentation of defendaut’s

ageat.

Q.B. GarDNER v, Warsi.  dpril 23, May 2.

Promissory note, joint and several—¥Viliation of, by subse-
quent’udditiuu of naeme of third part y.’

Where alter a joint and several! pronnssory nate has heen
made by two persons, and handed to the payee, the addition
of the name of a third party to the note \\‘il& vitiate ity althongh
such addition be no detriment to the other makers.  Cotton
v. Stmpsons, 8 A. & E. 186, overruled.

Q.B. Hanrisox v. Busn. May7, 21.
Libel— Pyivileged communication—Bona fides of defendant.

The defendant, with others, having presented 2 memorial
to the Secretary of State for the Home Department, setting
out certain acts done by the plaintitl, and complaining of his
conduct, and requesting his removal from the oflice of a
Justice of the Peace,

Held, in an action of libel by the plaintiff against the
defendant, that the jury having found bona fides that the
communication was privileged, sitce being addressed to the
Secrotary of State it was virtually an address to her Majesty
for the removal of the plaintift’ from his office, and must be
taken to be done boné _fide with a view of obtaming redress ;
and that the memorial was properly adidressed to the Secretary
of State, he having a correspouding duty to perform in the
matter.

H.of L. FLEEMING v, ORR. April 3.
Case—Owner of dog—Liability for damnge—Scienter,

A foxhound belonging te F. went into O.%s ficld, and wor-
ried O.%s sheep. O. sued F. for the damage, but did not
aver that the dog was of vicions propensitics which were
known to F., and that F. negligently allowed it to Le at large,

Held, this allegation was essential 1o the right to recover.
Blame can only attach to the owner of a dos when, after
bhaving ascertamed that the animal has propensitivs not
generally belonging to his race, he omits to take proper pre-
cautions to protect the public against the ill consequences of
those anomalous habits.

C.C.R. R. v. Foster. Apiil 28.

Uttering counterfeit coin—Ecidence of guilty knowledge—
Subscquent uticring of basc coin of a different denvinina-
tion—Improper reception of cridegee.

Upon 2 charge of uttering counterfeit coin, in order to prove
guiity knowledge evidence is admissible of the subsequent
uttering by the prisoner of counterfeit coin of a ditierent
denomination.

The improper reception of evidence npon a criminal trial
is not necessarily a ground for quasling the conviction, if the
other evidence adduced be amply sutlicicnt to sustain it.

Q.B. Livingston v, Rarut. May 30.
Agreement to0 refer to arbitration, breach of —Aclion. -
Where there has becn an agreement to refer differences to

arbitration, an action will be for a subsequent refusal to refer.
‘The doctrino that an agreemeont to refer is bad, because it
acusts the Court of jurisdiction, is untenable if the promise be
for a good consideration ; for if applied, it ousts the Court of
the power to enforce an action on an ement, in whioh
the promise is not unlawful, ard the corsideration valid, In
this case there was a contract to deliver wheat, with the
usual clause that any differences should be left to arbitration,
&c., and it was held that, though the agreement to refer
would be a bad plen, in bar of an action for breach of pantract
to deliver, the violatior: of it was a good ground of a substan~
tive action.

Q.B. Deenrcourt v. CoRBISHLEY. June 1,

Arrest—Justification of direction to—Private person—
Constalle—-Breach of the Peace.

Tt is not actionable for a private individual to direct a con~
stable to take a person into custody, which the constable
accordinaly does, where the circumstances are such as to
justify tho constable, although not the private mdividual
himself, in arvesting.

A constable may arrest any one for a breach of the peace

committed in his presence, not merely to preserve the peace,
but for the purpases of punishment.

Q.B. MoTLEE v. QUY. June 1.

Action for maliciously, and without probable cause, suing
oul a wvril of summons and_signing judgment for non~
appearance, and arresting the plaintiff upon a ca. sg.—
Legal damage.

No action lies for maliciously and without probable cause
commencing an action, unless 1t be shewn that legal damage
has been sustained ; and where the declaration disclosed that
the only damage arose from the plaintif’s own neglect in not
appearing to the rit :—

Held, upon demarrer, that the declaration was bad, and
the activn could not be sustained.

EX. BARRETT v. MEREDETH. Jume 4.

Promissory nole—DPayable on demand—Demand previous
. loacln.

A promissary note, payable on demand, does not require
any demand 1o be made for payment of it previous to the
Lringing an action for the amount.

C.P. JoxNEs v, ORCHARD. Juns 9, 11.
Nlegal contract—Bail—Recogni~ance estreated for non-

payment n{d'prosetutor’s costs. 5 & 6 Wm. & Mary, c. 11.
Inptied indemnity.

An indictment found against the defendant for conspiracy
was removed into the Queen’s Beneh. The plaintiff had
become the defendant’s bail. The defendant not appeazing,
was convicted in his absence, and the recognizance estreated
for non-paytent of tho prosecutor’s costs, in consequence of
which the plaintifl had to pay £40,

Held, that there was an implied contract on the part of the
defendant 1o indemnify the plaintiff against this payment, and
that plaintifl might recover the £40, under a count for money
paid.

That_supposing a contract by defendant to indemnify
plaintiff against the consequence of defendant’s not appearing
pursnant to the recagnizance to be illegal ; (semblethat it is),
yet the court will not imply such contract.
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EX. MoRrcas v. FENNYHAUGH. June 12.

Practice—~Costs of the day where the plaintiff’ docs not pro-
ceed to tricl—Defunlt of defendant.

In arder to entitle defendant to the costs of the day where
the plai-tiff makes default in proceeding to trinl pursuant to
notice, lie must appear where the cause is called on.

In giving judgment, Porrock, C.B. sotd: Qur judement is
upon this short ground, that it is, in reality, the consequence
of the defendant’s own fault, that be incurred costs which
were fruitless and of wo use 5 for 1t the defendant had been
thuie he must have non-suited the pleintil.  He was not
there, and the pariies are n parf delicto; and the person
who is equally in fanlt with the other cannot come to court
and claim costs which are the consequence of the negiect in
which he himself concurred ; and which neglect and his
coneurring in it, was the cause of the mischiet of which he
complains.

Q8. In re Lorn v. Lonp. June 12, 19,

Arbitration—Attachment— Validity of arcard—Appointment
of umpire.

An affidavit shewing that the appointinent of an umpire
had been signed by arbitratars, separately, and not jomtly,
as it ought to have been, is admissit'le, and couclusive against
the right to an attachment for disobeying the award made by
the umpire.

e ————————
covuneEespoudeEence.

To the Editor of the “Law Journul.”

Sin,

The letter ot your correspondent R. N., in yonr July issue,
respecting attachments under the Division Courts Acts, re-
minds me of a point which has occasioned some donbt in my
mind, and which, perhaps you or some of your correspond-
ents may be able to throw some light on.

What is the meaning to be attached fo the word « indebted,”
in the D. C. Act of 1850, sec. 64, and in form 22 1n the General
Rules and Forms.” In the Absconding Debtor’s Act, 2 Wm.
4, c. 5, s. 1, thd word has reference only to delts praperly so
called. At least that coustruction is given by the Judges,
who will not grant a fiat in ease of unhiquidated damages,
but only for a debt. But the D. C. Act speaks of being
indebted < for any debt or damages arising upon an¥ contract
express or implied.” The form of affidavit (No. 22) rather
seems to ignore any quahfication of meaning in the word
¢ indebted,” by giving only the word ¢ debt” at the end of
the affidavit. How is a suitor to know in what case he is
entitied i0 an attachment ?

By the way, it strikes me on Jooking at the forms you give
(p- 121) for the use of officers of Div. Courts, that you are
unusually severe on the luckless jurors whom you condemn
to deliberate in the dark.

I am, sir,

Your obedient servant
C.S.P.

August, 1855

{We think attachments are jssnable only in actions on
eomtracts for sums populurly called Debts.  This is the obvie
ous meaning of the clause and the construction put ou it by
the Commissioners.

Au error (at paze 121) which escape? our proof-reader,
C. 8. P. has discovered. The form «hould read “or fice,
candle ercepted ;7 the ontission of the last word has given
an opening to C. 8. P. to say 2 smart thine, and he has said
it accorhingly. We thank €. S. P. for pointing out the error.

Ed L. J.]

To the Editor of the « Upper Canada Law Journnl.”
SR,

I think the followng remarks, trom a late number of the
Law Times, wmay be re-published by you with benefit,

Your ob’t serv’,
Al

“There is nothing that more foreibly impresses itself upon
the miud of the practitioners, whether Barrister or Attornev,
who has had any varied expenence of juries, than their un-
satisfactory eharaeter in local jurssdictions. It is extremely
difficult to obtain justice {rom them. Local prejudices and
interests influence them so stranzly—perhaps. also, so un-
conscionsly—that it is necessary ta know the jury in order to
shape the case. A remarkablle instance of 1hi3 has just
occurred at the late Assizes at Cambridge. An action was
brought by a tradesman of that town against oue of the many
victims to whose extravazant follies the tradesmen minister,
not merely by selling, but by giving credit. The articles
supplied were two gold breast-pins, a hunting-whip, and a
gold suznet ring, engraved; the defendant pleaded infancy,
and the plaintiff replied that they were necessaries. The
plaintifl admitted that he had made no inquiry of the tator as
to the youth®s position in life. The father of the defendant
proved that he was a clergyman, with an income ot only
£390 a-vear—that he had allowed his son all reasonable
expeuses, but that at the end of the second term the foolish
boy had run into debt to the amount of £500, whereupon he
had removed him from College. and sent him into the army,
and he was now oa his way to Sebastopol.

Baron Park e summed up strongly in favour of the defendant,
and a portion of his argument is worth recording, as it may
be uselul in other cases.” He said, that,

In arder to enable the plaintiff to recover, he was bound to
make out 10 the satisfaction of the Jaw and of the jury, that
the items of his bill, or some of them, were articles necessary
10 the reul estate, condition and desree of the defendant in
life, and not mercly for that which he assumed when at the
University. That was a question which did not depend on
the amount of his allowance ; but, 12king the law from him
as its expenent, the jury must say whether these aiticles were
necessaries as above explained and understood, or were
merely ornaments. Inthe vne case the plaintiff would be
entitled to their verdict, and in the other they ought to find
for the defendant, who had e perfect right to defend this
action, and whose fa'her rather deserved approval than repro-
bation for coming forwari 1o defend his son from the baneful
systemn of credit into which some tradesmen in this town were
but too rea:!y 1o entrap the younger members of the University,
The rule of Jaw was, that an infant could not contract except
for necessaries. These things which were purely ornamental
an infant was not liable for; but then another question arose
where the goods were not strictly of the omamental class, for
then they might become necessaiies if they were such as that
the infant would lose caste 1n society if hedid not possess and
use them. Noiw, as to the subjects of this bill, he had no
hesitation in directing the jurythat the hunting-whip was not
a necessary, and as to the ring anit the charge for engraving,
1t scemed 1 L n perfectly idle to suppose that, considering
1he deiendant’s condition in life, they were necessarics. e
might therefore withdrarw those itenss from the hands of the

jury, and the remuaining questions werc whether the two
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¢“gold breast-pins’ were necessaries, or omiments purely,
or ornaments without which the defeadant would have lost
caste in society. Now, those puns were only necessary or
useful fn fasten the searf round the neck ot the defendant;
but if the scarf was unnecessary. so must be thie pins, for the
one depended on the other, and Mr. Kelson had proved that
his son had gone to colleae with all necessary wardrobe, so
that a scarf did not appear to be necessary, But if a sewf
wits necessary, it dud not follow that a gold pin, still less that
two, should be necessary for jts use 3 for i the wemrer wauted
to fasten it, a common pin would an~wer the purroac as wel)
as a gold one which cost I4s, G, or £1 10s. 5 and certainly if
one was necessary, and not merely ormmentaly, surely the
«econd could not be required, but nust tall under the head of
a “mere ornameat.?  And ws 1o the whip and nne, there-
tore, he mizht direet the jury to tind for the defendant, and
as to the two pms, he wonld leave the decision on the issue
of ¢ necessury or not necessiny™ to the jury, sulbjeet to the
observations he had addiessed to them.

The jury turned round, and after considering some time
prayed leave to1ctire. .

ARKE, B.—What is there to retire abont ? ‘There is nothing
to consider if you attend to the law as I have lad it down,
and the obligation of your oaths.

Nevertheless the jury found a verdict for the plaintifi—it
was a jury of Cambridge tadesmen. Could there be a
stronger illustration of the ischief of local juries? The title
of this case was HWells v. Kelson.”

————— — ey
NOTICES OF NEW LAW BOOKS.

English Reports in Law and Equity ; cdited by Evpwaro H.
Besserrand Cuauxcey Swirn, Counsellors-at-Law, vol.
XXVII: Containing Causes in the House of Lords and
Equity Reports, during the year 1851, Volume XXVHI,
Containing Casesinthe House of Lords, the Privy Council,
the Common Law, Admiralty and Ecclesiastical Courts,
during the years 1854-55. “Boston: Liitle, Brown and
Company, 1855,

The first of these volumes should have been acknowledged
in our last number ; the second, together with the two next
(volumes 29 and 30) to be published, contain the cases in the
Courts of Common Law, from Michaelmas Term, 1854 tothe
closo of the Legal year, 1855. Tne publishers remark that
the two latter volumes < will be putio press very shortly, and
issued before the close of the year, in order to lay the cases
before the profession at the earliest moment, thus bringing
them down to the very latest period, and henceforth the
volumes will be published as soun as possible after the cases
reach us from England.

¢« After the expiration of the present year, the number of
volumes will not eaceed four per annum, viz., three of Law,
and one of Chuancery. The three Law volumes will be pub-
lished as rapidly us possible during the sitting of the courts.
The Chancery volume will be published at the end of the
year, embracing the cases for the year before the House of
Lords, the Lord Chancellor, and the High Court of Appeals
Volume 31 will contain the Chancery Cases for the period
above stated.”

THE STUDENT’S PORTFOLIO,
ADVOCATES—METHOD—STUDY. (@) o
“ Hugry and confusion result from the want of system ; and
the mind can never bo clear when a man’s papers and busi-

ners are in disorder. It is recorded of the pensionaty De
Witt, of the United Provinces, who fell a victim to the fury
of the populace in the year 1672, that he did the whole busi-
ness of the republic, and yet had time left for relaxation and
study in the evenings. When he was asked how he could
possibly bring this to pass, his answer was, that ¢ nothing
wus so eas) 3 for that 3t was on'y dving ene thing at a’time,
aud never putting ot anything till w-morrow that could be
dune to-day.?”’ «This steady and undissipated attention to
one olyeet,” remaks Lord Chesterfield, in relating this
anecdote, s a sure mark of a supertor genius.? It is of
the highest importanee, also, that a lawyer shouid in early
professional life, cultivate the habat of accuracy. 1t is a great
advantage over opposing counsely—a great recommendation
in the eves of intellizent mercantile and business men. A
professional note to a merchunt carelessly written will often
of itself produce an vufavorable impression in his mind ; and
that impression he may communicate to many others. The
importance of a good handwriling cannot be overrated, A
platin legible hand every man can write who chooses to take
the puins. A good handwriting is a password to the favor of
clients, and to the good graces of judges, when papers come
to be submitted to them. Tt would be a good rule, though at
first pethaps irksome and inconvenient, never to suffer a
letter or paper to *pass (rom your hands with an erasure or
interlineation. Make another copy. 7The time and trouble
it may cost at the outsct will be repaid in the end by the
habit you will thereby acquire of transacting your business
with care, neatness, and accuracy.

You cannot be faithful to your clients unless you continue
to be a hard student of the learning of your profession. Not
merely that you should thoroughly investigate the law appli-
cable to every case which may be intrusted to you; though
that, besides its paramount necessity to enable you to meet
the responsibility you have assumed to that particular client,
will be the subsidiary means of important progress in your
professional acquisitione. ¢ Let any pergn,” says Mr.
Preston, “swudy one or two heads of the law fully and
minutely, and he will have laid the foundation or acguired

the aptitude for comprehending other heads of the law.”®
But, besides tlus, you shou!d pursue the systematic study of

your profession upon some well-matured plan. When
admitted to the bar, 2 young man has but just begun, not
finished, his legal education. [f he have mastered some of
the most general elementary prineiples, and has acquired a
1aste for the study, it is as much as can be expected {rom his
clerkship. There are few young men who come to the bar,
who cannot find ample time in the first five or seven years
of their novitiate, to devote to a complete acquisition of the
science they profess, if they truly feel the need of it, and
resolve to attain it. The danger is great that from a faulty
preparation,—from not being made to see and appreciate the
depth, extent, and variety of the knowledge they are to seek,
they will mistake the smattering they have a?:qujred for pro-
found attainments, The anxiety of the young lawyer is a
natural one at once to get business—as much business as he
can. Throwing aside his books, he resorts to the many.

* " (») From Judge $harewool’s Profesional Ethics,

*Preston on Estates,. p. 2,
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attention, with the view of bringing clients to tiis ofiice.
Such an one in time tiever fails to learn much by his iis-
takes, but at a sad expense of character, feeling, and con-
science. He at last finds that in law, as in every brauch of
knowledgze, “a little Jearning is a dangerous thing;” that
what he does not know falsifies often in it actual application
that which he supposed he certainly did know 5 and after the
most valuable portion of his life has been frittered away upon
objects unworthy of his ambition, he is too apt to conclude
that it is now too late to redeem his time; he finds that he
has lost all relish for systematic study, and when he is driven
to the investigation of particular questions, is confounded and
embarrassed—unable to thread his way through the mazes of
authorities, to reconcile apparently conflicting cases, or deduce
any satisfactory conclusion from them—in short, he has no
greater aptitude, accuracy, and diserimination than when he
set out in the beginning of his studies. No better advice can
be given to a young practitioner, than to confine himself
generally to his office and books, even il this shonld require
self-denial and privation, to map out for himself a course of
regular studies, more or less extended, according to circum-
stances, to aim at mastering the works of the great lumin-
aries of the science, Coke, Fearne, Preston, Powell, Sugden,
and others, not forgetting the maxim, melius est petere fontes
quam sectari rivulos, and to investigate for himself the most
important and interesting questions, by an examination and
research of the original authorities. ¢ He that reacheth
deepest seeth the amiable and admirable secrets of the law,”*
and thus may the student ¢ proceed in his reading with
alacrity, and set upon and know how to work into with delight
these rough mines of hidden treasure.{”

It may be allowed here to commend to your most serious
consideration, the remarks of a gentleman of our own bar,
whose example, if he might be named with propriety, would
enforce and illustrate their value :—¢There are two very
different methods of acquiring a knowledge of the laws of
England, and by each of them, men have succeeded in public
estimation to an almost equal extent. One of them, which
may be called the old way, is a methodical study of the
general system of law, and of its grounds and reasons, begin-
ning with the fundamental law of estates and tenures, and
pursuing the derivative branches in logical succession, and
the collateral subjects in due order; by whicl: the student
acquires a knowledge of principles that rule in all depart-
ments of the science, and learns to feel as much as to kuow
what is in harmony with the system and what not. The other
is, to get an outline of the system, by the aid of commenta-
ries, and to fill it up by desultory reading of treatises and
reports, according to the bent of the student, without much
shape or certainty in the knowledge so acquired, until it is
given by investigation in the course of practice. A good deal
of law may be put together by a facile or flexible man, in the
second of these modes, and the public are often satisfied ; but
the profession itself knows the first, by its fruits, to be the
most effectual way of making a great lawyer.”

* Co. Litt. 11 a,
+11ihd. 6a.
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e e “ ; 18 here n i
Such 2 course of study as is here recommended, is not the
worl: of & day or a vear. In thie meantime lei business seek
the younz atlorney @ and though it reay come in slowly, and

at mtervals, and promise in its character neither fame nor
proiit, still, if e bears in mind that it is an important part of
his training, that he should understand the business he does
thoroughly, that he should especially cultivate, in transacting
it, habits of neatness, accuracy, punctuality, and despatcht:
candor towards his client, and strict honor towards his adver-
sary, it may be safe'y prophesied that his business will grow
as fast as it is good for him that it should grow ; while he
aradually becomes sble to sustain the largest practice, without
being bewildered and overwhelmed.

Se careful, however, not to settie down into a mere lawyer.
To reach the highest walks of the profession, something more
is needed. Let poljte literature be cultivated in hours of
relaxation. Lose not your acquaintance with the models of
ancient taste and eloquence.  Study languages, as well from
their practical utility in a country so full of foreigners, as
from the mental discipline, and the rich stores they furnish.
Cultivate a pleasing style, and an easy and graceful address.
1t may be true, that in a ¢ court of justice, the veriest dolt
that ever stainmered a sentence, wonld be more attended to,
with a case in poiut, than Cicero with all his eloquence, un-
supported by f{uthorities,” yet even an argument on a dry
point of Jaw, produces a better impression, secures a more
attentive auditor in the judge, when it is constructed and put
together with attention to the rhetorical art; when it is deli~
vered, not stammeringly, but fluently ; when facts and prin-
ciples, drawn from other fields of knowledge, are invoked to
support and adorn it ; when voice, and gesture, and anima-
tion, give it all that attraction which earnestness always and
alone imparts. There is great danger that law reading,
pursued to the excluxion of everything else, will eramp and
dwarf the mind, shackle it to the technicalities with which
it }(}as becom}? so familiar, and disable it from taking enlarged
and comprehensive views even of topics falling within i
compass pas well as of those lying IIJ)eyond itéo Ie;ﬁ;;;::
domain.”

AI;F’OINTMENTS TO OFFICE, &c.

NOTARIES PUBLIC IN U.C.

ALLAN JOHNSON MOORE, of Goderich, Esquire, Barrister-at-Law, to be
Notary Public in Upper Canada.—[Guzetted 4th August, 1855.]

JOSEPIH IIUTTON. of Belleville, Barrister-at-Law, to be Notary Pulilic in
Upper Canada,—[Gazetted 11th August, 1855.]

DAVID RIBDGEWAY M[IR‘PH\:. "Qf Trenton, Fsquire, Attorney-at-Law;
and ABRAHAM THOMAS 1UTT DALL, of Niagaia, J\].squircA'Ailnrney-
a(-Law, to be Notaries Public in Upper Cunada.—[Gazctted 25LhAugusl,
1835.]

FALL CIRCUITS.

The Courts of Oyer and Terminer and General Gaol Delivery, and of Assize
and Nisi Prius, in and for the several Counties of that part of the Province
formerly Upper Canada, after the preseut 'Verny, will be helil as follows ¢

EASTERN CIRCUIT.
. THE HON. JUSTICE MACATLAY, C.J.C.P.
Brockville..coovveviviiiniiinein.

Tuesday, 25th September,
Cornwall. .., ... Monday. 8th October,
120rignal ... Thursday, 18th ¢
Ottawa. .. ... Tuegday, 23rq
Perth ... ..o, e .. Monduv, 5th Neveniher,
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MIDLAND CIRCUUT. Sentor Class :
MR, JUSTICK PRAPER.
Cobourg....... l“ri.:n{. 215t Septeinhiet, Mr. Warter Ross McDonatp.
Petethurough Tuesday, @h Oclober, .
K(mgnuc;n. g .\Inmlnr’. lbllﬁn| ‘: Junior Cluss.
Picton . ... ‘hur«dav. 25th . N
Bellevitte U Tendy, 30th 6 Mr. Grorce Louis Puirters Canrixar.
Whitby ..... eenennanearenaates Monday. 12th Nosember, ¢« Freperick Joun Diexan Syt
BOME CIRCUTT. ¢ JouN Micuarn Tierney.
MR. JUATICE RICHARDS, ¢ WiLntam Pesy Brows.
Barml. ..... ... ‘Phurday, a;gn‘. September, ¢« Frenerick Proubroot.
Sydeuhay e Y Zith ¢ Winntax McKinnay
i oo ‘Fuesday, 2nd Octaber, QELE AT
n'\‘x'.'n'.‘.‘.':."‘ ...... \\"':.f:.g.':.la;."xom W «  Jamps ALexanper MocCurroci.
Caynga - Tuestay. 16th ¢ ¢« Sivrson HackeTrr Gravoon.

crassrssasseninneneaenss Matudiy, 22ud 4
OXIFORD CIRCUIT.
MR. JURTICE MC'LEAN.

. Tucaday, 2ith September.

Hamilton,e.ee

Steatford .

e s s .

Womlstock e o o o « Moplav, 1<t Octoher,
Brantford . e o o o o Tuedday, o @
Simeoe o .. e B 16th &

. st 23 ¢
. o o« Monday, 29th ¢

WESTERN CIRCULT,
MR, JLITICE BURNS,

Berlin , .
Guelph .

Goderich o « o « & o+ » » o Monday, 28th September,
Londm . . . ., . . . . Friday, 28th “
& Thomas « . % . . « . . Weditesday, 10th October.
Chatham . . + . . 4 . . . Tuesluy, 161h -
Sandwiclt o« ¢« v 4 o 0 o w 23rd b
Sarnia . .. . . « 30th 4

IIOME SITTINGS,
THE HON, SIR . B. ROBINSUN, BART.
City of Toronto. . . . . . . Manday, 8ih October.
Of which all Shenffs, Magistrates, Coruners, Gaolers, and other Peace
Oflicers, are requested to tuke notice.

By thie Court
¥ CHARLES C. SMALL.
Cletk of the Crgwn and Pleas.
Trinity Tenn, 27th August, 1835,

LAW SOCIETY OF UPPER CANADA,

(Oscoope Harr.)
Trinity Term, 19th Victoria, 1855.

During this present Term of Trinity the fcllowing Gentlemen
were called to the degree of Barrister-at-Law:

On Monday the 21th August—

THoMas Crark,

Samuer Rowranos,

Arrrep BouLTBEE,

CorLvMBus Horkins GREEN,

Apam Ferpie, Jun.,

ALFRED Francis WRIGHT,

James HarroLp Dovire,

Wirtiam MarsuaLl MaTHESON,

Jarres FRaser, Junior,

James Boyp Dawis, Esquires.
On Saturday, 1st September—

Wirriam MenpeLL, Esquire.
On Tuesday, 4th September.

FirzwiLriam HENRY CHAMBERS.

MavunseLL Bowers JacksoN,

JosN RoBERT JONES.

JamEs BEaty.

Pursip Turver WoRTHINGTON.

RoBERT CLEUBUREY STUNEMAN.

AvLExANDER GEORGE Fraser, Esquires,
On Satygday, 8th September.

RoBErT SUTHERLAND, Esquire.

On Tuesday the 12th of June, in this Tem, the following
Gentlemen were admitted into this Society as Members
thereof, and entered in the following order as Students of
the Law, thoir examinations having heen classed as
follows, viz:

¢ WinntaMm HepsurNe ScoTT.

¢ Arexanper Dickie McNavenron,
¢« Wiruiam DovMer PowrLu.

¢ Jamrs GREER.

¢ Hexry Freneric Duck.

¢« WiLrLiam Dow Foore.

Ordered—That the examination for admission shall, until
farther order, be in the following books respectively, that is
to say—

For the Optime Class

in the Pheuissm of Euripides, the first twels. books of
Homer’s lliad, Horace, Sallust, Euclid or Legendre’s
Geometrie, Hind’s Algebra, Spowball’s Trigonometry,
Earnshaw’s Statics andi)ynamics, Herschell’s Astronomy,
Paley’s Mo al Philosophy, Locke’s Essay on the Human
Understauding, Whateley’s Logic and Rhetorie, and such
works in Ancient and Modern History and Geography as
the caudidates may havs read.

For the University Class :

In Homer, first book of Iliad, Lucian (Charon, Life or Dream
of Lucian and Timon), Odes of Ho.ace, in Mathematics or
Metaphysics at the option of the candidate, according to
the following courses resgectively : Mathematics, (Euclid,
1st, 2nd, 3d, 4th, and 6th books, or Legendre’s Geometrie,
1st, 2ud, 3rd, and 4th books, Hind’s Algebra to the end of
Simultaneous Equations) ; Metaphysics—(Walker’s and
Whateley’s Logic, and Locke’s Essay on the Human
Understanding) ; Herschell’s Astronomy, chapters 1, 3, 4,
and 53 and such works in Ancient and Modern Geography
and History as the candidates may have read.

For the Senior Class.
In the same subjects and books as for the University Class,

For the Junior Class -

In the 1st and 3rd books of the Odes of Horace; Euclid, let,
20d, and 3:d boaks, or” Legendte, 1st and 2nd books; and
such works in Moderm History and Geography as the can-
didates may have read: and that this Order be published
every Ternn, witi: the admissions of such Term. .
Ordered—That the class or order of the examination passed

by each candidate for admission be stated in his certificate of

admission.

Notice.—By a Rule ot Hilary Term, 18th Victoria, students
keeping Term ate henceforth required to attend a course of
Lectures to be delivered, each Teimg-at Osgoode Hall, and
exhibit to the Secretary - n the last day of Term, the Lecturer’s
Centificate of such attendance.

Lecturer next Term—0. MowaT, Esquire.
Subject—Equity Jurisprudence.
Houy of Lecture~From 9 o’clock to 10 o’clock, A.M.
ROBERT BALDWIN,
© Treasuyey.
Trinity Term,
1%th Vicieria, 1833. 2



