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GIUI’SE']3"A(§‘anL}FJY v. VIGARS-SHEIR LUMBER CO.

C‘mtract\oonst

ruction—Agreement for Lease of Lands—Les-
See in p

. Fossession—Forfeiture of Lease—Rights of Lessee.—
Plion of Purchase—Pre-emption—Termination on Forfeit-

Zre of Lease—Vendor and Purchaser—Specific Perform-
Nce

Ap ‘ i / s
J‘}‘dge lf)efa‘i Ey the plaintiff from the judgment of the Junior

Distriet Court of the District of Thunder Bay dis-

188ing . i . 50
e smlg an action fop specific performance of an agreement for
ale of certain lands,

Th

By < oL d
SUTHERLAI;I;eaJlJTNaS heard by Murock, C.J.Ex.D., CLuTe an

b

N in Moss ang Featherston Aylesworth, for the plaintiff.
7L KO, for the defendants.
‘\Trﬁile Ju.dgment of the Court was delivered by I\'TULO(?K, C.d.:
Ject togamtﬂ and his father owned the lands in question, sub-
father mortgﬁge thereon in favour of one James Bergin. The
fop Whicﬁs al-so Indebted to the defendants in the sum of .$809.20,
Made unda Judgment had heen recovered. Default having been
g to se11e T the Bergin mortgage, the mortgagee was pro.cee.d-
Whep the t},le _lands under the power of sale contained in it,
’bearin Plaintiff ang the defendants entered into an agreement
8rantaq toatte the 27h October, 1908, whereby the plaintiff
inq Whie, ¢ defendants his equity of redemption in the lands,
thage fhie 1 nstrument provided that the defendants should pur-
Ing con § When sold under the mortgage, and, upon obtain-
“for a teVeyanee thereof, should lease the same to the plaintiff

Ve years at the annual rent of,’’ ete., “the said
T ow.E,
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lease to contain all the usual clauses, provisoes, and condition®
including a power of re-entry upon non-payment of rent for
one calendar month after the same becomes due, and a eovena
by the lessee to pay all taxes and other outgoings and to insur®
the buildings in their full insurable value in the names 0 £
lessor and lessee, and also a covenant to keep the buildings 02
the said lands in good and substantial repair, and a proviso 0
in default the lessors may pay the same taxes and insurance an
do repairs; and the said lease shall also contain a covenant 8%
proviso on the part of the lessors that the lessee may ab b
time during the said term exercise his right of pre—emption ot
the said premises . . . at the fixfied price of,”’ ete., ¢¢and th
thereupon the lessors will convey the same respectively £ }L]at
in fee simple free from incumbrances, and also a proviso : o
after the first three years the lessors may sell the said preﬂﬂ?ﬁe
free from the said lease, on giving one calendar month 4 ng;u
in writing of their intention so to do, but that the lesse®

have the option of becoming the purchaser at the price iy
terms agreed to be paid by the proposed purchaser, on Stl%r;l £
- ati

ing his intention so to do in writing before the expiré® ;.4
the said month and on proceeding without delay to comt
his purchase.”’ p

The defendants become purchasers of the said lands 08,
under the Bergin mortgage, and on the 30th November,
obtained from the mortgagee a conveyance thereof. me
it became the duty of the parties, in pursuance of the agree put
between them, to enter into a written lease of the landst’o
they did not do so. When the agreement of the 27fﬁh Ocnd 50
1908, was entered into, the plaintiff was in possessioT _an e
remained until March, 1909, when he abandoned possessio e
fused to pay rent, and the defendants took possession alt
the property to a third party.

It must be assumed that the plaintiff was in Pos
virtue of the agreement, that is, as lessee. The rights ithi®
parties must be determined as if a formal written leasé: " iai
the meaning of the agreement, had been actually entered pavé
and under such a lease the conduct of the plaintiff wo]lhe ter?
operated as a forfeiture; so that, as a matter of law, 1909-
provided for by the agreement came to an end in March t0 it

The question then is, whether the plaintiff’s optio?t ;
chase the lands also then ceased? : detel‘mw

The plaintiff contends that, nothwithstandllflg_the through'
ation of the lease, his right of pre-emption cOIl'Gmuesefendﬂvﬂt’j
out the period of five years from the time when the

1
5810 the
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Mquired th

efﬁndants,eir conveyance, subject to the qualified right of the

after the three years, to sell to a stranger.
ggl‘een?e question .is, what did the parties mean when by th(_a
Droyig, 1t they said that the ¢‘lease shall contain a covenant gnd
d“ring fg}? 13he.p.‘;1,r‘c of the lessors that the lessee may at any time
§ Goes ne said terr.n exercise his right of .pre~empt19n,” ete. ?
that 5 0t say during five years, but during the said term—
It WhllSt_ ﬂ}e said term is still subsisting.
dllring te Plaintiff’s contention is adopted, then at any moment
pl&intﬂf e five years, altl}ough .the lease had ceased to exist, the
Veyanee’ogihexercmmg his option, would be entitled to a con-
e lands in fee, and, with it, immediate possession.
DroPertye? meantime wha..t use could the defend_ants make of the
Ange, Betis i €y or thelr‘ tenants could hold it ogly on s1.1fff3r-
conceivabli t}llable to be egected at a moment’s notice. It is in-
. destpyers at the parties contemplated a tenure so precarious
tlcally it We 1‘1’3 of the value of the use of the property. Prae-
¢ defey, d;’“ d mean that during the continuance of the option
ble use Ii':;s should not be in a position to make any reason-
€T 85 Joggon € Property, that is, the plaintiff might abandon its
0 ey and yet the owners could not, either by themselves
defendanésmake a reasonable use of it. In the meantime the
Wkeep, Witgculd be obliged to pay the taxes, insurance, and
l‘lght Undep thno Income to meet these charges, and with no
18 rogyt s ‘;hcontr.act to‘ add interest to the purchase-money.
l‘&etieally th olly inconsistent with the scheme of the parties.
hase wag i’nteoggh not.as a matter of law, the right of re-pur-
2, the Durlil ed to 8ive to the plaintiff the benefit of redemp-
J“ﬁgmen‘c the ase-price being the amount of the defendants’
u ’s Iiip 11;101- mortgage, and the dishursements which the
_Dkeep\the 84t properly incur for taxes, insurance, and

Wteregt on tlf: ntal payahle by the plaintiff taking the place of
tl‘aeItf’ Notwit elendants’ claim until the plaintiff purchased.

anding these consequences, the parties con-
Dothing. ¢ 'dg :foeet contended for by the plaintiff, then we have
iv;ol‘ds.is use ﬂllt'h Consequences ; but, when an ambiguous set of
Which both . e, CIFCUmStances assist in making clear the sense

& Thep e pli\?)rt.les S0 expressed themselves.
thay Sell th prex;;l'so that ““after the first three years the lessor
&y COntemp) 18es free from the said lease,’”” ete., shews that
as subsisting.

; ated the |
Hhe o Sty on it ease as
18 provided that ‘‘the lessee shall have

OPtion o
b .
4 the plaintige(;lmmg the purchaser at the price,”’ ete.—not
Shall have the option, but the ‘‘lessee.”’
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Thus, throughout the whole instrument dealing with the 0P°
tion there runs the prevailing idea that the plaintiff qua lesse?
only is to be entitled to exercise the option.

I, therefore, am of opinion that the proper interp.‘re’c&l'ﬂior,1 t’o
place upon the instrument in question is, that the plaint
right of pre-emption ceased when the lease came to an end; A%
therefore, this appeal should be dismissed with costs.

I

3.
DivisioNAL COURT. JANUARY 3RD; 191

WARD v. WRAY.

Mistake—Cancellation of Promissory Note—Acceptance of NZIZZL |
in Renewal—DMistake as to Identity of Signator. /B(‘;gf@/
from Consequences of Mistake—Liability on Note’*,%ipd
— Discharge—Extension of Time for Payment bY Prig T
—Absence of Knowledge of Suretyship—RequeSt for
tension.

. d .

Appeal by the defendant George Wray senior from the J% %
ment of the Judge of the County Court of the County of
ton, in favour of the plaintiff, in an action against Georg® - the
senior and George Wray junior, father and son, to Se_t a5 ote
plaintiff’s cancellation, made by mistake, of a promlss.orz ﬂnfed
made by the defendants in favour of the plaintiff alld'dl,sc 141.
by him, and to recover the amount owing on the note, V1% ;

axl.

The appeal was heard by MULOCK, C.J.Ex.D., Cuu™®
SUTHERLAND, JJ.

A. Wier, for the appellant.

R. J. Towers, for the plaintiff.

al
o

AG‘

3 : Ky et

The judgment of the Court was delivered by MuLa (;f gar
t the toWI ™ ‘gfjs

—The plaintiff conducts a banking business at U there: !
nia, and the defendant George Wray senior resides - date
son resides in the United States. The note sued on dantss pi¥
the 21st April, 1910. It was made by the two defen ay OF e
able to the plaintiff’s order six months after date. ff an p”d
before its maturity, the father called upon the Plamt;,im hat be i
the interest which had accrued on the note, and 0 xpeéteds\%)‘
had not heard from his son about the matter, i :ober, 19,.1?5,‘ 3
hear shortly. The note became due on the 24th Oc¢
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em% 10t having heen attended to, the plaintiff on the 11th Nov-
T, 1910, wrote to the father as follows:—

“q ‘‘Sarnia, November 11th, 1910.
?‘Orge Wray, Esq., Senior, Sarnia, Ontario.

that ]]3(?;11‘ Bir,—The other day when you 'paid the interest on
Wisheq (f of your son and yourself you ‘d.ld not say what you
encloge 00116 Wlth' the note. If_ a renewal is wanted I herewith
ave himm? fOI.' SIX months which ple.ase send to your son and
Yourge)s SIgn it and get it back as quickly as possible signed by
. and son, and oblige,

“Yours truly,

““W. H. Warp.”’

r the plaintiff enclosed a renewal note. The
€, 1 i ol thig letter with the intended renewal note, and
ture, ife at hig instance, mailed it to the son for his signa-
duceq. ilettel‘, if any, which accompanied it, was not pro-
anq gop ite Son and his wife, La‘u.ra, signed this renew:}l note
Ilowledge 0;’0 the father or his w1.fe, and th.e latter, ‘Wlﬂ.l t.he
10 Jotpa L her hl?s'band, mailed it in Sarnia to the plaintiff,
p-laintiff calclomp%nymg it. On receipt of this renewa} note, the
Signeq by t}?d his clerk’s attention to the fact that it was not
father’s Wit ¢ fath(?r, when the eclerk informed him that the
Pression tha: had signed it. The plaintiff was under the: im-
With hig ) lt’he SOn was an unmarried man, and was satisfied
fathey i er.z S assurance that the signature was that of the
ang ﬁh’Ortlyetiland7 acting upon this belief, accepted this renewal,
nal yop, A eI‘ea‘f‘ter his clerk returned to the father the origi-
as f°110v;s i*rked cancelled,”” accompanied by a letter worded

In thig
ette
fﬂ.ther receiVed

“Geor . : ‘‘Sarnia, December 3rd, 1910.
e ow, Esq., Sarnia, Ontario.

: Dear Qi
$132 5 retis;lréfbl herewith enclose you cancelled your note

Teceiveq 1 €4 by renewal note yourself and Mrs. Wray just

¥ 18
qlreﬁted E)tte: Was evidently intended for the father, it being
t O MeRideq irma’ Whll_St the son, as the plaintiff knew, at that
f;;ferg to the 1 the United States. By some error, the plaintiff
inra i n;';nf%Wal note as signed by the father and Mrs.
fended n gjet ltt Was not signed by the father, and must have
M Ten i aling the letter in question to have described
. W Made not by ‘‘yourself” but “your son’’ and

Shorﬂ;”bx:f?ning the father’s wife,
re the maturity of the renewal note the plaintiff’s




564 THE ONTARIO WEEKLY NOTES.

clerk sent a notice to the father’s wife reminding her of the due
date of the note, to which she sent the following answer:—

¢ April 19, 1911.

“Mr. W. J. Ward, Banker.

“Dear Sir,—I sent your note to George Wray himself last

time you sent it here and him and his wife both signed it the®s

selves so you had better send this notice to George himself 31‘1

he will attend to it. His add. is Warroad, Minn,, C/o. E. Grevels
“Yours, Mrs. Wray-

Then, for the first time, the plaintiff discovered the mistak®

which had resulted in the cancellation of the original note; &
from which cancellation he now seeks relief. That the plait”
never intended to accept a note by the son and his wife 1! € v
oneration of the father’s liability is abundantly clear. He
that the son was not a resident in ‘Canada and supposed bt
be an unmarried man, thus readily accepting his clerk’s
ance that the signature of Mrs. Laura Wray was that © her
father’s wife. In his letter of the 11th November, to the f’_’t e’
the plaintiff requests the father to have the renewal note Slgrslon
by himself and his son; but, when it came back signed by the i

and Laura Wray, he, knowing that the father’s e ;N ailef

woman of property, was content to accept her in lien
husband as one of the makers. ety

It was argued by the defendants that the father was as ¢ i
for his son, and was relieved by the giving of time W! 4 a
consent. There is no evidence that the plaintiff knew him 1% o
surety. It is true that the son first discussed with the P .p
the proposed loan, and that the plaintiff said he would r%‘% the
his father’s signature ; at the same time the plaintiff thoug ofi
father had some interest as principal debtor in the transa
and the form of the note sustains that view, the father beis 5 of
of the makers. Thus, quoad the plaintiff, the father .was Ot and
the principals, not a surety. Further, even if he was mn aentiﬂg
to the plaintiff’s knowledge a mere surety, he was & con$
party to the renewal. honﬁ”st

Thus, in brief, the facts of the case are that under a7 ned by
mistake of fact the plaintiff accepted the renewal note 8 ’ﬁ,kinsli
a woman of whose existence he had no knowledge, mlsnce ;
believing her to be the appellant’s wife, and in conse(l“eou]d pot
celled the note sued upon. But for the mistake he W

have cancelled it. tled i

p vt St A
Under these circumstances, I think the plalntlff 18 el d be dis

be relieved from his mistake, and that this appeal shot

missed with costs.

t ony
e
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KELLY: J. JANUARY TrH, 1913

ReE McGILL.

Wm\oo”nstruction—Absolute Bequest—Inoperative Restriction
—Discretio, of Executors.
Motion by Margaret MeGill, upon originating notice, tfoz 1.1%
:}l;der € eI'mining a question arising upon the construction
¢ Will of ane McGill, deceased.

TR Mereqity,

Hp o)

for the applicant.
- Elliott,

.C., for the executors.

Koy g *—Jane McGill by her will dated the 21st Augu}slt,
1903’ bequ%thed to her daughter Margaret MeGill $64_5? & g
o m ¢ bequests 1o each of five other daughters, and dir ecte
g:at’.in € event of the death of any of her dal'lg.hters durm%
the Ilfetime of the testatrix, her share should be divided amo;g()si-
loe.Others in Proportion tq the bequests spec1ﬁcally ma‘di. s
e e this, thep, 8 this provision: “‘T hereby direct tha St’
xe@}ltom erein nameq shall exercise control over the beql(lfsll
aggem Ntaineq iy favour of my said daughter Margaret 1\;110 ;
o Shal] vest the game as to them seems best and payt tl fsf ulch
tim:;; :}Il'eo o my gig daughter Margaret MeGill unti

Dequegt Y €onsidey that she can control the corpus of the said
e 2OVidently ung well,”?
- $250  Tesidue of the

i estate (amounting to betwgen $?OO _and
5 th’ o lou de ucting the executors’ compensation) is given
'Tlleu;,daugh “argavet. She i over twenty-one years of age.

X died on the 954, January, 1912; the only fp}?g 5
bEQuestis$25 e daughter Margaret from the i S
MeGnille ﬁmesﬁon raised on thig application is, whether Margaret
Quegt, . 45 & Progeng vight to payment of the corpus of the be-
tempiedo‘;mthsmnding the contro] and diseretionary powers ag
oy, ' e giyey to the executors by the provision quote
Th, :
OVap : eXecutors, relying on that provision, have refused to pay
Mtha? “Orpyg, ’
Mage g W 15, thyy they have not that right. The bequest is not
Solutg - ependent o the diseretion of the executors; it is an ab-
Shoulq bques?’ follgy Y an indication of the mode in which it
46 " ®Djoyeq, lere is no gift over to any other Pokens,
. 0wy ‘
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nothing to shew that any one but Margaret McGill is entiﬂed e
any way to the bequest; and, moreover, she is the resl ual

legatee. :
In In re Johnston, [1894] 3 Ch. 204—a case much resembhnrg.
the present one—Stirling, J., at p. 208, said : ‘‘Does the 1aW B -
mit the testator to vest such a diseretion in his trustee or ex€¢ -
tor? I have no doubt that the discretion was intended to be g
ferred by the testator for most excellent reasons, which, mdgeu;
seem to be justified by the events, and I should be very gla ot
uphold it if I could; but it does seem to me that it is reall
attempt by the testator to fetter the enjoyment by a person 7 :
benefit to which he has become absolutely entitled under the ‘Z ;
The testator might (if he had been well advised) have €% o
ally provided for the same object by making the gifts enlé
dependent upon the discretion of the trustee. For examp S’tee’
might have given to the legatees such sums only as the trt ,
in the absolute exercise of his diseretion, thought ought frects
given to them. That would be one way. Another mode of f)
ually doing it would have been to make in some shape 0T and 18
gift over, so as to benefit other persons beside the son$ od 10
such a way that the legatees in question could not be o
be the sole persons interested in the funds. He has 20 oh @
to take advantage of any such mode of gift, but has 12 eat of the
made the son in question the sole person to take the beneé circ‘ .
fund which he has directed to be set apart. Under these ¢ %
stances, the case seems to me to fall within the class Oen Jaid
which have been referred to, in which the law has bfnode of
down that a testator is not to be allowed to fetter the Whet
enjoyment of persons absolutely entitled to a fun@- S 1 v poiﬂt’ '
the words of the will are looked at, the testator 1S simp actaally
ing out the mode in which these sums, which he ha ¢ olass "f.
given to his sons, should be enjoyed by them. In thais a ex
cases, of which Re Skinner’s Trusts, 1 J. & H 102, ;!
ample, the Court has said that it will not insist on ¢ form
intended for the legatee being taken by him modo @
the testator prescribes.’’
This view of the law has been followed in our ¢ 2 Haﬂlﬂ' :
recent cases, such as Re Rispin, 25 0.L.R. 633, and : ts th
4 O.WN. 441. 1In the latter, the Chancellor P% ode UV
methods by which only a bequest such as this can be o de of po
to the discretion of the trustees as to the time and moestatrlx
ment. Neither of these methods was adopted b¥ the

this instance.
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ggr;l;h.e TeStriction attempted to be put on the bequests to Mar-

Withho) ;Glﬂ, by virtue of which the executors seek to defer or

in "o fom her payment of the corpus of these bequests, is,
OPlnion, Inoperative.

. Costs of tp application will be paid out of the estate.

% .
IDDI.‘ETON: J. JANUARY 8tH, 1913.

COPELAND v. WAGSTAFF.

Pr' .
@nczp@ and Agent—ﬂ‘Agent’s Commission on Sale of Land—
mmmoz./me”t of Agent—Contractual Relationship—Instru-
entality iy, Bringing about Sale— Want of Connection with
Clug] Contract of Sale.

ct. ! . -
of the ' by lang agents to recover a commission upon a sale
Gefendant g land.

Lp
B I:IHellmuth, K.C,, for the plaintiffs.
nosteer, for the defendant,

D,
Tontg, DE?ON’ J.:—The plaintiffs are real estate agents in To-
€ defey T to the circumstances giving rise to this action,
str@&t, Torant OWned a parcel of land fronting upon Queen
Senteq b Shfo.. In the negotiations the plaintiffs were repre-

In'-iZ I. Maclaren,

the Officq § the Summer of 1910, Mr. Maclaren was employed in
Saw he Ssessment Department of the City of Toronto,
agstaff with a view to arrange, if possible, for
his property to add to a city park im-
Nothing came of this negotiation.
1d joineg lqrep left the service of thg city cor-
Vie. W&gstaﬂ or. de h,the plaintiffs’ firm. Being acquainted .w1th
ac V of %btaining .o PrOPerty, Mr. Maclaren saw him with a
dig)lmtg of thisg ?‘uthm_‘lty to‘ offer the property for sale. The
1iﬂter Widely. alllltervlew given by Wagstaff and Maclaren
deh.ithe Whol. L claren says that he then received authority to
&llthed- ¥ agstggty for sale at the price of $45,000. This is
“tl'ueonty t0 ge]] the’ Who says that Maclz%ren asked only for
ot ted Maﬁlaren : east half of the holding, and that he in-
" degipg nop 1, 0 Offer only the east halt for sale, as he did

Intenq ¢, sell the whole parcel

pol‘ati()n erea’fter> MI‘ 4 Mac
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Maclaren placed the property before Mr. Charles Millar:

and the result was that in January Millar purchased the €
half for $24,000. Upon this Wagstaff paid the plaintiffs 0%
mission, $600. Millar subdivided this parcel of land, and, ’
may be assumed, made some profit. d
Wagstaff had his residence on the west half of the 1a 1'
fronting upon Queen street. The land in 'the rear was not ‘leveitr
and there was some doubt as to the possibility of subdividing
with advantage, owing to the difficulty in securing fall for pis
sewers. Maclaren assumed, that he had some right to S"'u ¢
remaining property. He says that Wagstaff authorised H™
sell it at $35,000. This is denied by Wagstaff. il
Maclaren says that he tried to interest Millar, but that
lar would have nothing to do with the property at that P'o,
Some time later, Maclaren desired to obtain a survey, 5¢ g
indicate how the land might be subdivided. He says
saw Wagstaff and asked him if he had a survey or plat ade
told that he had not, and then offered to have a survey mtaff
at his own expense, to which Wagstaff assented.
denies all this; but the fact is that Maclaren had a 8
and a sketch prepared, which he submitted to Mr. Millar- n for
Millar subsequently went to the property with MaclarexSOme
the purpose of purchasing, if a price could be arrangec
doubt and uncertainty exist as to whether there was mor
one interview. Maclaren says that there was. Millar ant e
staff agree that there was one interview only. Ther® 11 The
some doubt as to the date, but I do not think it matem;éﬁ 000:
one thing that is clear is, that Millar offered to buy 6 %%
and Wagstaff refused to sell at that price.
Maclaren was present on that occasion; and, as ¢ bec
see, Wagstaff must have understood that he was Preser;;iation- !
he supposed himself to be acting as agent in the negOr impres’
cannot understand how Wagstaff could have any Oﬂﬁiillaf’ and
sion. The agent who had sold the east half to Mr.
who had received a commission, brought Millar & 3
an offer for the west half; and I do not think Wag$ the pﬂy’
have failed to suppose that Maclaren was contempia ing
ment of further commission. . el
Shortly after this, Millar left Ontario for a triPs e
return for several months. On his return, the
again to his mind. He went out and saw Wagstd pere was
him over the property, and satisfied himself that t i
real difficulty connected with the drainage. He thegoﬂbt a8
to buy, and ultimately did buy at $45,000. N°

Bee
urvey mh

ca?
far a8 I aus?

gain 0
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;nfiueement to Wagstaff to sell, Millar pointed out to him that
thls sale wag being made quite independently of any agent, and
4t there Would be no commission to pay. . :
siqd, Ve no doubt that Mr. Millar believ'ed this; but neither
wh:‘tasked. him the foundation for his belief. I assume from
oy he diq Say that his belief rested upon the fact that he. had
apait‘to Wagstatf on this occasion, and made this offer, entirely
from any real estate agent.
larey Ve come to the conclusion that I must accept Mr. Mac-
T Statement g5 to this employment as agent. All thgt he
as t;st.co USistent with this, The statements he made to Millar,
the llﬁed to by Millar, agree with this. fl‘he preparation of
Ileves ad the endeavours to induce Millar to buy would

Self 4, Ve been undertaken if Maclaren had not believed him-
; € authorigeq.

. 4Claren i .
i an in
ollllltnk € Woulq j
firgt Satisfyi

telligent and experienced agent. I do pot
ave undertaken to deal with the property with-
I helie g himself as to his position. :
thag, becy Ve Wagstafy honestly thought when he sold to Millar
pl'esent t}llse the sale was being made without an agent being
Tesentg a °re would be no commission to pay ; and he now keenly
€ i§ I3 bc Am which he believes to be unjust. Yet I fear that
: te for 5 commission,
tre&ﬁher(:)me TeéSpects My, Wagstaff’s memory has proved itself
Wholg ‘lotus' think the original instructions applied to the
subdividi.n Ve 1o doubt that at different times he thought of
thinj 1 UBE th

that © Property and selling it himself; but I do not
tiong g 1€ ever wen o

¢Laughlin

far as to countermand the instrue-
He had given somewhat similar in-
3 he had given him a price upon the
]’land he neyer countermanded these instructions.
S think anything would be gained by a discussion
Poungq . l}e law g plain enough; it s authoritatively ex-
910€ in Burchel) v, Gowrie and Blockhouse Collieries
i L g 614, and in Stratton v. Vachon, 44 S.C.R.
Hatiy jud . o © read the equally important and author-
thing g oot 0 Toulmin v, Millar, 58 1.7, 96
st Clarey Wag ¢ Was here a contracted relationship, and that
aﬂ. to illarmStrumental in bringing about the sale by Wag-
m&hng of the alﬂ.lough he had nothing to do with the actual
T T8 Wi I:;rtlcm&r contract by which Millar purchased.
ion g 4 srefore, be Judgment for the plaintiff for com-
Cogt Mtereg; fr Mary rate of two and a half per cent.—$1,125
4 TOm the date of the writ, 11th May, 1912, with
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BRITTON, J. JANUARY 9TH, 1913
*LINDSEY v. LE SUEUR.
s s
Contract—Permitting Access by Author to Priwvate Documz‘:;
wme’

—Implied Undertaking as to Use to be Made of Doc™ "~
—Breach of Faith—Delivery up of Copies and Ewtracts i
Restraint of Publication——lnjunction——Damages——CO“”te
claim. ‘
Action to compel delivery by the defendant to the Pknmﬁ
of certain documents and extracts and copies of docllment’s ,
the possession of the defendant, obtained by him from the cotioﬂ
tion of the late William Lyon Mackenzie, and for an injunc ny
restraining the defendant from publishing or making public g o
of these documents or contracts from them. Counterclal™ ~,
damages for interference with the publication of the defenda®

book. See Le Sueur v. Morang & Co. Limited, 20 0.L.R. 594

I. F. Hellmuth, K.C., for the plaintiff.
G. F. Shepley, K.C., and H. P. Hill; for the defendan®
: of
BrrrTon, J.:—The late Charles Lindsey was the Soﬂ'ln'law ]
the late William Lyon Mackenzie. The plaintiff, Georg® =
Lindsey, is the son and sole executor of Charles Lindsey: * l;'w'
In February, 1906, Charles Lindsey resided with the Pd an
tiff, and at that time the defendant sought and 0bta]n§cces£
introduction to the plaintiff, and requested to be allowed
to the Mackenzie collection. It is alleged that the de
represented to the plaintiff that he, the defendant, ha & oo
taken to write the ‘“Life’’ of Mackenzie for the Moral factio”
series; that the ‘‘Life’’ so written would be to the satls ries
of Morang & Co.; and that it would be published 11 ed that
called ‘“‘The Makers of Canada.’” It is further alleg%u "
the defendant represented that the work would be en,ter-ee pibit:
by him in sympathy with the character he was to depict; adﬂ'”
ing . . . Mackenzie as one of ‘‘The Makers O
Upon this representation, the plaintiff, acting for 9
allowed the defendant free access to the collection obta®
copies of and extracts from documents, and generally
such information as was available.

*To be reported in the Ontario Law Reports.
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i dThe.defendant for months resided in the plaintiff’s house,

While thepe obtained the information sought. The defend-

Completeq hig manuseript, sent it to Morang & Co., and it
Tejected,

took € plaintiffg says that, by necessary implication from vaat
such Rla.ee, the agreement was, that the defendant., in writing
L.lfe” of Mackenzie, as one of the class mentioned, would
,thatethfalr use of the material he found. The plaintiff fz‘ha'rgeﬁ
Writge € defenqant did not do so, and for that reason the . Life
1 by the defendant was partisan and unfair; and, in con-

Se
§ e thereof, the manuseript was rejected.
Lingg SOeINS to me clear that the plaintiff and the late Charles

keny; Y Supposeq that the defendant intended to write of Mac-
of thz gs e of . . | ““The Makers of Canada.”’ The conduct
e

t.enda-llt and what he said warranted the plaintiff and
det di tlndsey in so thinking. I must find as a fact that the
that 1 1t gave the plaintiff and Charles Lindsey to understand
Werg friewews and feelings of the defendant towards Mackenzie
Publie My, t_hat his attitude in presenting Mackenzie to t.he
ang that E & 1air one; that he had no bias against Mackenm'e;
a Wl‘iteref ad no feeling or opinion which quld prevent him
. ackenyi, om tryly Presenting the facts and circumstances of
Mtenqq S ‘fe and chargeter. The defendant, in my opinion,
3 they g 8 the plaintiff anqd Charles Lindsey should believe
i A g tim reference to the defendant’s feeling and attitude.
» the defeme Of ﬂ}e defendant’s arrangement with the plain-
that time Ndant giq hold strong views against Mackenzie. At
20 othg, the ﬁfendant intended to write the life of Mackenzie
Va €nzie 1 “conventiong] lines.”” He intended to write of
a»(lee,pt::,coit a8 one of ‘“‘The Makers of Canada,’’ in the gen-
rin A1 of ‘Phat term, but as a ““puller down,’’ as was
IaMO g-th.e SRS
& g g 4 eOplmon, upon the evidence, that the defendant made
Wa.s‘ in accorq ackenzie collection .. . other than one which
f}}alntiif ang Cglth the understanding between him and the
° Wiy » angd Arles Lindsey. The use made was contrary to
?:;‘lldnti an }?i:xn;riiy to what was known to be the wish, of the
lect; ANt kney thatah fF. . . . Itis plain to me that the de-
‘1.011 h ’ € could not have obtained access to the col-
ntIlgl_l- 58 Tevealed his trye feelings or declared his real in-
v itd8'g u B
:,s}i:t 319, gr:;:;l::; f;f getting access to the house of another and

erein for personal different f
C persona urposes differen rom
Ohsenteq to by the owner. i
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It has been held that to permit publication of musical 0%
positions in ‘“‘volume form’’ did not amount to a permit to P%¥
lish one by one in a serial form: In re Jude’s Musical Compos™
tions, [1907] 1 Ch. 651. :

The plaintiff is entitled in his own right to maintain this
action. Heis . . .now the absolute owner of the Macken#®
collection, and is seeking to protect it from its unauthorised ¥
by the defendant. : 5

The defendant has no right, as against the plaintiff, t0 ha"’s
a book—the one written or another book using extracts or 0P Ie_
from the plaintiff’s eolleection—published elsewhere than at
ang & Co.’s. . . ¢ 8

The plaintiff, before action, demanded from the defenda?
return of the extracts and copies and an assurance that he woE
not publish them or make use of information derived fro g
collection. The defendant refused to deliver up the extracts &
copies, and expressed his intention of publishing them mn

form. fore
By counterclaim the defendant alleges that shortly belie
the commencement of this action he was entering into arral v
ments for the publication of his book, and claims damage"?onn
cause of the plaintiff’s interference. As to the “infOl'matltion,
said to have been obtained by the defendant from the 00119’(; t
it will be diffieult, if not impossible, for even the defendathere
this stage to say just what particular fact was learne work
instead of from the book of Charles Lindsey or some _Ot o5
or elsewhere. oo g 0
The plaintiff is entitled: (1) To an order requirin@ o and
fendant to deliver up to the plaintiff all of the extracts fro 2
copies of any documents in the . . . collection - ° a'geﬂts’
To an order restraining the defendant, his servants and. i
from publishing or causing to be published any bOO]_‘ W'}%wfo
tains any of said extracts or copies, or that contains 18

tion avowedly obtained from the Mackenzie collection. e
The plaintiff has not sustained any substantial Pec with
damages, but a legal injury will be done if the COl}ectloz’t Jeas?
out his consent, is interfered with; and he is entitle :
to nominal damages, say $5. fendﬂnt
The judgment will be with costs payable
to the plaintiff.
The counterclaim will be dismissed with costs.

mthe £
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Ky
oy, T JANUARY 10TH, 1913,

Re MCCOUBREY AND CITY OF TORONTO.
Myy;.:
' mlgzz zllao?’"pomtions~Early Closing By-law—Ontario Shops
to By, Ifwn’ACt’ R.8.0. 1897 ch. 257, sec. 44(3)——Appl’icqtion
Siyna; ers” Shops—4 Edw. VII. ch. 10, sec. 61—Petition—
Num, Ures of Mem?)ers of Class Affected—Ascertainment of
Clerk\e:; .9nd Majority—Duty of Council—Delegation to
Quip Wnatures Improperly Appended to Petition—In.
Y—Attempteq Ratification.
Mot
City :ftl %n o quash by-law 6167 passed by the Council of the
~ the | 0 a:?(mto on the 8th August, 1912, under the provisions of
&Mendoq 1,° SIOPs Regulation Act, R.S.0. 1897 ch. 957 o
follg L Y 4 Bdw. viT, ch. 10, sec. 61. The by-law provided as
" Shopg in?hm‘ and after the 19th day of August, 1912, all bar-
¢h ang © €1ty of Toronto shall be closed and remain closed
Saturday angvery day of each week throughout the year except
L Teemn the e day Immediately preceding a public holiday
the houp gp .0 'r of eight o’clock in the afternoon of one day to
u ‘ﬂectism 0 elock in the forenoon of the next day.’”’
that 3¢ anyon 3 of Sec. 44 of the Shops Regulation Act provides
?°‘lllci1, Dra 3bplication i received by or presented to a local
Ing. of an zlng for the Passing of a by-law requiring the clos-
E&hty, ang gl easses of shops situate within the muniei-
8}2’0 N0t o te Council jg satisﬁeq that such application is signed
of y Withip the mur?e.-f‘ou_rths in numbt.ar of the oceupiers of
sha) ® claggeg 3 Neipality and ‘bt?lon'gmg to the class or eac.h
b asg 5 by. w lch such application relates, the counecil
lny 4 R W, AW giving effect to the application, ete.; and
ade +, apply 1. ch. 1 » 8ec. 61, this sub-section was expressly
The oonnsf 0 barber shops.
?:f If}?un : ;lihicz?‘ti Upon a petitior} which was duly p_resented
S of the namesy glerk to contain 273 names, that is, three-
Detiy; e appliﬁati()n oL all the barbers having shops in the city.
on S ingy cio duash was on the grounds: (1) that the
tatiOnflppeal‘ing- “ ently Signed; (2) that certain of the signa-
Detit;, 3') that e € petition were obtained by misrepresen-
City 0011 id noy in faaltn Persons whose names appeared on the
bey f° el erpeq in » SI8N it; (4) that the city clerk and the
Shops and ¢, e method adopted to ascertain the num-
€ number of occupiers thereof,
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T. J. W. O’Connor, for the applicant.
Irving S. Fairty, for the city corporation.

KeLLy, J. (after setting out the facts at length) :—MY f"leg
is, that none of the signatures rejected in the count were entitl®
to be allowed. This leaves to be dealt with the 273 _n”‘m
counted by the city clerk as being of persons entitled to sigh- ne |

The propriety of the method resorted to of arriving at &
number of proprietors of barbers’ shops in the city—that 'lé
by the use of the city directory—may well be questioned. Whlas
I do not now pass upon the question, I am not to be takent e
approving of that procedure. The actual number might
been ascertained by some more accurate method. {he

But, assuming the correct number to be 363, as stated byhe 5
city elerk’s report (and it is not shewn affirmatively that ¢
were.not then more than 363), it was necessary that at le’?st el
should sign in order to give authority to pass the by-laW';}
one of the 273 was improperly allowed, then the petit10?
short of having the required number of signatures. jomd

One of the 273 signatures purported to be that of TJarv]S
Rackstraw, an occupier or owner of a barber shop at pis
street. His signature was not affixed by himself, but hzri'ﬂ"
employee in his absence and without his instructions, aut 14tB
or sanction. Rackstraw was examined vivo voce OI i
November, 1912, and his evidence is part of the material T8¢
the motion. : : ot ont by

[Parts of the depositions of Rackstraw were then Bek g the
the learned Judge. Rackstraw said that he did mot S;t pave
petition, nor authorise his man to sign, and would
signed it if it had been presented to him.] afﬁda,vit

On the 20th November, 1912, Rackstraw made 2% v that
which was filed by the respondents, in which . . - he fia of e
since the examination he has been more fully apPﬂSe‘ouﬂyins
facts in relation to the petition and its effect upon e of the
barber shops, and he states that he is now in f.avouzm n i
petition, and he attempts to ratify the action of hiS for
sigmang . . . 3

This attempted ratification in my OPIDIOI;S paﬂsed
was inoperative. Rackstraw, at the time the by-1aW % rof the

in favou 4 pob

and as late as the 14th November, 1912, was not 10 1%
¢ for him &% Ced

petition; he did not authorise any one to sign i dis&PPr
only did he not approve of it, but he expressly € q sho?
tition; an

His name is not properly attached to the pe
not have been counted among the 273 signers.
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C, J.[-R]g,fi?;nce to Taylor v. Ainslie, 19 C.P. 78, 85, per Hagarty,

Cestop M V. Brown, 4 Ex. 786, 798, per Rolfe, B.; In re Glou-

b‘ll'y’s LUJllelpal Elections Petition, [1907] 1 K.B. 683; Hals-
AWs of England, vol. 1, p. 181, sec. 389; Cyc. 1284.]

01 A ., i i ‘
Upon hIOng these authorities, the acts of ratification relied
€Te are ineffectual.

anq v;iﬁlircum»?tances under which the names of Edward Harper
273\mak2m;}?atte appear on the petition—they being two of the

o eir allowance open to objection.
tion ¢ erZIdent from Harper’s affidavit and his eross-examina-
ang thet hen Ehat he at no time intended to sign the petition,
W &DDI'anE}Ll solutely re'fused to sign it. After this refusal, he
Nerense in .ed abOI}t signing a memorandum relating to an
Sign;; anq hIi)Pleeg, Wwhich was submitted to him ; this he agreed to
ferred on ; evldel_lce is, that what he read over before signing
turyg out sy Prices and not to early closing; and that, if it
Petitioy i at his name appears as having been signed to the
: Worth uearly closing, it is improperly there.
1t to Har;e; ;fm active promoter of the petition, who presented
i e Or signature, admitted that, at the time Harper
N ingp, orthall) had with him another petition relating to
: of prices; that the two petitions were handed
I(I)lt’ anq atal'per, one lying ahove the other, but not attached
¢ arpepg Sign’a(;n “Xamination, after Harper had signed, he found
tﬁo’ that j¢ is ure to the petition for early closing. He admits,
€ Petition w£9881ble’ though not probable, that Harper signed
lch he diq sign, in error; and he repudiates the

Obtajp; arper’s evidence that any deceit was employed

nq if dt ¢ Signature, '
]‘;Ot act eap di(lii;f}i’c‘zlt to escape the conclusion that Worthall did
H!;s misleq as to W(LWards Harp_er, and that as a result Harper
i € Devey illtendatdhe was signing; for I have no doubt that
Objelet in the belief to sign the pe.tltlf)n for early closu_lg, and

G . Circue that he was signing for quite a 'dlf.ferent
e 1 the gagq of Iilllis_tan‘ces, his signature should be rejected.
to &11: Y Which his gj lam Batte, there is such doubt as to the

W Atae 4y bgnature Wwas obtained that I would hesitate
tu tig appﬂrent - € counted amongst the necessary 273.

8 of the o+ 12t there wag difficulty in obtaining the signa-
Th.e by~la\; q-uflme number,
: ﬁnazll_m)rity OI’)I:OSE:;SSQQ, Would.not only restrict the rights of

%l logg n hej [ Wwho, in many instances, would suffer

g deprived of the right to keep open after
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8 p.m., but also would cause inconvenience to those who have but
little opportunity of patronising barber shops during the ho
permitted by the by-law. | ;
The right of the Legislature to give power to municipalitlest‘f
pass such a by-law is not questioned : City of Montreal V. Bea;e
vais, 42 S.C.R. 211. But the necessary formalities should
strietly complied with. . 3 i
[Reference to In re Robertson and Township of North Ba8
hope, 16 A.R. 214, 216, 219.] o
The passage of a by-law such as is now under consider? 0
is a somewhat violent interference with the rights of a cons™™
able body of persons engaged in a legitimate business.
moters of the by-law and the city council have no caus y
plaint if they are held to the strictest compliance with each the
every of the conditions and terms imposed upon them y
statute; the rights of the minority should not be cur'ta}le i
inconvenience be imposed upon the public by such curtailme” i_he
any reasonable doubt exists that the necessary three-foul’th.s g
proprietors signed the petition, or that those who did sig?
nified their wishes as required by law. peti'
I have no difficulty in arriving at the conclusion that the e of
tion was not signed by the necessary three-fourths in nunt
the proprietors, and that the by-law cannot be upheld- pave

Had I not reached this conclusion on the gI‘O‘mds pe e
stated, I would still feel bound to quash the by-law for: ; ¢
sons on which the Divisional Court based its judgme%ere the
Halladay and City of Ottawa, 15 O.L.R. 65—a case Wi, gp-
Judge of first instance quashed a by-law passed under > o £0F
tario Shops Regulation Aect, by which it was sought t0 prer
early closing of retail grocery stores in the eity of Ottawazle
day v. The City of Ottawa, 14 O.LR. 458, The procede iy
adopted to aseertain if the petition was properly and 53 what
signed was much the same as in the present case, 4%
said in that judgment may well be applied here.
The by-law is quashed with costs.

e .for cOIﬂ‘
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LATCHFORD, I JANUARY 10TH, 1913.

*BARTLET v. DELANEY.

Crow”’\_Lands Covered by Water—License of Occupation—
iR Wheries— Lands I ncluded in Prior Grant—Construction
—Ambigygq, Description—Evidence to Identify Subject of
: Gt‘f”t\/Admissz‘bilitq —*“Channel,”” Meaning of—Boundary
A C.ha""el-ban —Misrepresentation by Licensee— Sup-
Bression of Material Facts—License Obtained by Fraud—
Knowledge by Crown of Adverse Claim—Presumption—1
Geo. V. ch. 5—Cancellation of License—Parties—Attorney-

eneral‘lnjunction—Damages——Possession—Costs.
ra?(:i: I;%aintiﬁ, the administrator in Ontario gf the estate of
arch 196 alms, of Detroit, Michigan, Wh().'d.led on the 4th
ree(’)ve % rought this action against the original d?fendgnts
Ssessio; eertm? Property situated in the Detrmt river, into
C0ntrgat fOf Which they had entered in April, 1907, under a
Bep, ot sale ang burchase made between their assignor, one

,ea; .pl.lrehasel‘, and the heirs of Palms, as vendors.

Willing torlglna.l defendants declared that they were ready and

tha’c, owi arry out the terms of the contract; but they alle:ged

of Dtap; & 10 a grant one Gauthier by the Crown (Province
anq 10) of bart of the property included in the agreement
1111&blet My of Gauthier into possession, the plaintiff was

i ake g good title,
to g 11 coming oy foy. trial in March, 1912, it was directed
o and gy, :

e Att until notice of the proceedings should be served
Shoulg 1, Rey-General for Ontario, and until after Gauthier

Noticq mug%lt before the Court as a defendant.

8ddeq as a8 given f the Attorney-General, and Gauthier was
Sfcatemen 5 fd efepdant. Amendments were made to the original
title to t é) clalm_’ alleging that, in derogation of the plaintiff’s
fo grant , -nds in question, the Crown had assumed, in 1909,
eertainl n the defendant Gauthier a license of occupation of
g’-ram"; a ihCOVered by water which were included in the prior
Siop there,s % Gauthier had entered into and was in posses-

8 aoa;
“O8sion Sainst the original defendant, the plaintiff claimed pos-
‘ i1;1<l%§ne Profits; and, as against Gauthier, a declar-
1cense of Occupation was issued in derogation of

e :
Porteq jp, the Ontario Law Reports,
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the plaintiff’s title and should be cancelled, and an m,]ullctlon
restraining him from further entering upon the property L
dispute.

The action was tried before LiaTcuFORD, J., without a jurys
at Sandwich, on the 3rd December, 1912.

E. D. Armour, K.C., and A. R. Bartlet, for the plamtlﬁ %

J. H. Rodd, for the defendants Delaney, Richey, and
off.

MeGregor Young, K.C., and H. C. Clay, for the defendﬁm
Gauthier.

The Attorney-General was not represented.

Larcurorp, J. (after stating the facts as above) : —1t v;as =
stated that the fisheries carried on by Gauthier upon the P*°
perty have an annual value of many thousand dollars. - anv'
The main question for determination, if indeed not the © ok
question, is, whether or not the descrlptlon in the letters plau deﬁ
from the Crown to the plamtlif’s predecssors in title in¢ r
the land covered by water now in possession of Gauthier U8
his license of occupation.

If the description were clear and unambiguous in 1
the purpose for which the property was originally obtalnedh Jed
the Crown could not be shewn by the correspondence W 10 rin-
up to the grant. Such is, as I understand it, one of the tWOrl;s
ciples of the decision in Attorney-General for Quebec V- oy
37 S.C.R. 577, and [1911] A.C. 489, sub nom. Wyatt V- Ato'ghere
General for Quebec The question of navigability, & also migﬁ'
dealt with, is not in issue here. But all that passed e ¢ 10
ible to prove what was in fact the subject of the sale; ming
alter the contract, but to identify its subject: Gordon- Lo »
v. Houldsworth, [1910] A.C. at p. 541. fits

The description in this ease is far from plain. Sorﬂ laﬂd
terms are certainly ambiguous. It purports to grant ] fea res;
according to a plan, and, by reference to physical tth“
grants much more than the island shewn on the plan- oster”
word ‘‘channel’’ is used to signify the easterly an ord ©
boundary of the property granted. ‘‘Channel’’ in 2 aning,\
many meanings. As used in the deseription, what me i

its TorBE |

rec
it intended to convey? Obviously, only such as will z il
able with the other terms of the description. AnY Tof he 1%

volving repugnance to or inconsistency with the res at TéP
strument may be modified to the extent of removing 61 106
naney or inconsistency: Gray v. Pearson, 6 H.L.C. 5%
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A ! by a eon-
e matter
i also be thrown uplor(lii;}; the grant of the
-8 Soir.le light gllay circumstances attending =
cration o 2 ?? or ‘“‘Grosse
Patent, bord ighting Island’’ o fhan i
o “‘Fighting e Indians,
[Hl(sltor},e:ai:‘l ref:;i,nziseut;ied b?’ the Wyandott
Odes,”” fopm ATy
detai) of grantg and deseriptions.]

icular
iption yield to particu
: rds in a deSCI.'lp o y}e therefore, find
OSe_and generﬁl'l ‘Zﬁe same description. rel’y the 90.9 acres
a}l;‘ldt Specifie words glb NG b it is, ok I;_levery et teg
ea?leds arﬁa gfaaz]:t?‘Fig};lting Aandy’ blﬁzwn on the plan and
area, in lud?n}; “Fighting Island’ atsh‘:ugh they form, accor
at leagt the marshes surrounding 1,
g 10 the

(13

: . B :
T3 nH ting Islan or bed
art of ‘‘Figh the place
amll)e? ; ‘:soal;p-lied to a river, may mean
: )
2 Which ¢, riy

: . meaning:
f That is, perhaps, its p%?fxftyy 55 Towa
OWws. ’ ; e Y
Wray s 1y, t -e;)ugleith ete., Co. V'.Dubl}llquside or bank of the
Wi let.li rd ha,s that meaning, t e‘de or bank of the
: €re the wo _ Hh the ‘sl e
1 3 lth t ” be (0}
::‘;1;1;?1 'S of courge, liﬁ:tl;:ilmgry Significia)t'wtn ?}?ﬂ & dEntig
{ e A jet., s
v ‘ ¢ The Imperla e ws,”” ad S,
tl‘zﬂed by I:ilen(.glrelgnizagctfé place where th}? ;‘ll(\)/‘ir ifjlo ol
aning t . : :
. appropriscely, i gy ('zris tohe definition of the
Pringipg) Serrent flows,” Mo 4 like effec
Century i

: s Detroit river
Bed fo-the . set-
doubt, first i the Frene )
Fievnvgfxde:as(’)rrég‘s and ’voyageurs, = t;ie meaning of the
0 fOIIOWedptheir adventurous courses,
WOl'd in s

w w a reterence.
Ll 8€ may not be un orthy of a

1tz 1 angua

tht}‘e, o0se authoris

mal'lly

“chénal’® as pri-
chéna
; ¥ efines 1 % Vs
i une riviére ou a l’e
trée 3, eaning “Passage pratiqué dans
Tee d’un P )
ort,

iption in this case to
Ink “channe]» used in the descrip twl:ni:;t convenient
designate e arts of the Detroit river T RARRTy
A track ¢ r seeirl))?ixf)g Such a Cham;el. (iy ‘permanent

i . 2 airly 1
f the islanq_ t has well-defined andhat has long been
b&nk“' 1 faet, “channel-bank” is- . terril)etfroit river.
E&ed a a designation of boundary in the

. Chany ) o

ation

ank’’ g - used in the li‘cense t?ih(:acc]:g o

e 0 the defendar.lt Gauthjer . - .lua‘(‘zh e(; t of Fighting

o by 'Gauthier’s icense of Oceupation is twis £ chonedt

Is}ahd?” and thg vesterly houndary of each lo
f ¢ e ety

$aiq De

A ge f the
: he windings o
TOIt rivep following the
ehahnel-bank_n :
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I am unable to distinguish between ‘‘channel-bank’’

in the license of ocecupation and *‘side of the channel’’ . f
in the patent. . . . When the identity of the words ‘‘side ¢
the channel’’ and ‘‘channel-bank’’ is made plain, the df{s"ﬂp f
tion in the patent becomes clear and consistent. The point ¢
origin and completion is where the channel-bank on one S -
of Fighting Island begins to diverge from the channel-bank ¢
the other side.

In May, 1904, while Gauthier without colour of right ¥
operating the Clark and other fisheries purchased by P ?i 0
from Mrs. Paxton, the Canadian solicitors for Palms applié for
the Commissioner of Crown Lands for Ontario for a patent

. . Jot
the water lot surrounding the island—stating that the Wate:v g

was not included in the patent. If my view is right, they The ;

mistaken. In reply, the Department asked for the area-
solicitors answered that they had nothing but a map M g 28
the War Department of the United ‘States, and suggeste
bounds of a description ‘‘the channel-bank and water® -
following the course of the water’s edge and the channel- an
To this the Department replied declining to accept the P di-
referred to and insisting on compliance with the usu& 2 all
tions; a special plan in triplicate; a description by met.e:iand;
bounds, made by a surveyor; an abstract of title to'the ) wing
and a declaration by the owner verifying ownership, ® anb
no adverse claim, and stating the purpose for which the
was desired. % ol D&
There is no evidence as to what happened in the lnter:rugry
tween the date of the letter and the issue on the 15§h Fe {00
of the license of occupation to Gauthier, except his tes s d
that he continued as from 1903 to operate the fisher - —
what may be gathered from the letter of the Minister © who, o
Lands of the 3rd November, 1909, to Mr. J. W. Hannayl oD of
behalf of the Palms estate, had asked for the cancel Ei'ved by
Gauthier’s license of occupation—a right expressly Tt
the Crown. . pot
What does appear beyond question is, that Gauthie® alms i
required to comply with the conditions prescribeq to o Sur
1904. No plan exeept the rejected plan was furnished, |
vey, no surveyor’s deseription. v materiﬂl
From the Minister’s letter it is clear not only tha ent®
facts were suppressed, but that there was gross m]sl:eg that
tion by Gauthier. . . . T have no hesitation in ﬁndlnte
obtaining the license Gauthier perpetrated a deliber?

g6
's odg?

PR
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f an
That theye was knowledge on the part of the C?Vﬁigense,
Adverge %laim, and some doubt as to the right to issu

S manjfoq

AN

j € recent s.ta:cute regarding presum.ptions in _gr:ants af;s?z
= Cro Bt Qoo V. ok, 5, does not, in my opinion,
Gf&llthier.

FOllowing the long Jine of decisions referred to in Mg(r)'ty‘:l
6 ey » 4 Gr, 61 and continued to Florepge Mining : : h
Gobalt ake Miniﬁg do 18 O.L.R. 275, detempmmg that, tdou}g;’

: AtbomeY-General is',not a party to the suit, a grant ma.de )If
the ¢y rough error or improvidence may be set aSItli,'er
Congiday that tp, prayer of the plaintiff as against Grau1 i ;
Should € granteq and Gauthier’s license of occupatloq declare
eapeelled M void. - Ap injunction should issue against Gaué
thigysg e interference with the fisheries and lan‘ds ?1
p}caintiﬂ'- I also direct a reference to the Master at Sand-
10 determine the dama es. co :
et veen the origina] ]farties, the plaintiff is entlglted t;)s tlg(e)a
s 0on of € Property conveyed; to mesne pro sh, r
leh'there Will he 4 reference; and to costs up to 'il e s
of 'ﬂheler Vas addeq as a party. Costs subsequently—other

Pajq referenee’ Which I reserve—with costs of trial, are to be
b Gauthier.

- o JaNvary 10TH, 1913,

CAMERON v, HULL.
v, A
*W%?- e p “"ChaserxT@‘tle to Land—Will—Construction—
t'lfe Bstate_ Decific Performance—Part'ies~Representa-
dwes of Deceqseq Tenant for Life—Application under Ven-
c:l? “ Urchaseyrs Act—Dismissal—Res Judicata—Can-
Wion, ContractsRelease—Costs.
Oalizoaeﬁon for Specifie performaﬁce of a contract. See Re
" and Hyy 0.W.N. 807.
Ir;' g N. Weeke,
- Mereqiyy,

Boy
forty D’ 0. —

“~Camepgy IS vendor ang H
.]'efetedaeres of lanq ;

ull is purchaser of
and
that Samyg 1 North D

orchester. The purchaser ob-
47 ameg Henderson, under whom the vendor
Tk 0wy,

8, for the plaintiff, :
0L for the defendant.

td

-
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claimed, had not the fee of the land, and required that a releﬁs‘f{
from the heirs of Mary Jane Henderson should be procit- uu
On this point the vendor applied in a summary way under .the /
Vendors and Purchasers Act to have it declared that the obje”
tion was not valid, the outcome of which was that the motion ™7
dismissed with costs ‘‘leaving the vendor to seek such other ;I
g%edy, if any, as he may be advised in the matter:’’ 3 O
7 ‘
This action being brought in apparent pursuance of th?’?
leave, it is now broadly objected by the defendant (p\nlrchzansi’ifas
that the question of specific performance, as between thetts
been definitely and finally settled by the dismissal of the
mary application, and that such decision is to be treated 85
judicata. of-
The situation must be examined. The testator diSpose?ag&
the land in these words: ‘‘I give to my mother Mary * g
Henderson and to my brother Samuel James Henderson b 5911
the farm on which we live to have and to use o oone*
as they may choose; each to be entitled to the benem! Ofr f
half of the product of the farm and chattels. But it 3 hee 0
clearly understood and designed that my mother shall ha‘;ﬁ ok or
power to sell or convey any part or portion of the W};;VLM A
what is hereby given to her by this will; but is only t0 ¢ wf
share of the proceeds for her use during her life, d 2 o
mother’s death then the whole of my interest in this estate 'mﬁﬁ
is to go to my brother Samuel James Henderson as above 0 e
and to hold as and for his own or to dispose of as he mfgl beﬁot@'
i

This will was made in August, 1894 ; the testator d s
y 5 waatebg o

February, 1896, when the will was registered (no :
been issued) ; and the mother has died—no attempt haviré =
made to sell the land during her life. i' i
Pending the summary application, a direction was ﬁece@s
Mr. Justice Clute that the representatives of tHe roceed‘ ¥
mother should be added as parties and be bound by the Ii)ves o
ings and order to be made therein. These rePreSentaarliel' o
also made parties to this action, but have in 10 way, ¢ ;

later, intervened actively in the litigation. i the fs’
Sutherland, J., doubted as to the power to b{'lilg thO“;gﬁﬁi

presentatives of the.mother; and, as to the Wik, “i8 :
thought the mother took mo more than a life estat®, heldw
thought it possible that a different opinion might b ay !
another. He made no further order, though he mdonb'
thought that, as between the parties, the title was w

to be forced on an unwilling purchaser.
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ink, after the
d; and I think, i
; 3 found to _“be ba ’ b'other, e
len;t"ﬁet)méfm:a;o:s?ssign was held under the br
fairly be gaj

i frame of the
d to be a good holding title, even if the fr
2 Sa1 0 be g

i 11
dge might we
Peaking foy myself, I would say that the Ju
haye helq ¢

from the

b the title was good without any ;teiﬁ?;ebly S0 de-
e

representativirg, aild I can clearly and unqu

clare ;

i this that the
Tt wag With & view of some such proceeding as
leav .

s I have ascertgmed
. Justice Sutherland, as Shrimesisag
fI‘Om h?s‘glve:egywl\iégcrl.mit that leave, there vg::dri.lzgs imoici
i 'question of title. The summary pr(zv e
Act a 4 convenient and inexpgnswe i
‘)pinion Of the . ourt onisolated points 'arls‘here o i
b ith the contract, - The real question P et
a release vor by Ay Wasb 1}nained from declar-
. Veyanee of the farm, Sutherland, J., a Sthe ot
ol the titje could not he forced onk e
Yight]y, cor CAUSe, as pointed out by Ke .ewm)t, i
: 1 Ch. 921, the whole case is Eriagen b
treated on g Vendor ang purchaser summons, aFrll VS .
a “Onelugion B really 5 matter for decision i
speelﬁe Der ormance

ily eannot
be po.y Point XPressly decided by a Judge summarily
e eVieweq i

this is
an action for specific perf(?rmanc% all\lﬁ.. Mere-
8'1-1 th IS meant Or decided in the cage relied on by
S ot ThomPSOIl V. Roper, 44 1, 1. 507 '(1881_) : d before ‘my

Aparg O the question on the will raise that the ven-
bl‘other the purchaser started a claim It 6o Aaihat
Thig oo, rcleaSed hip, g0 the contract and had % re me (par.
shm “Olbention als0 set up in the Disedumgs bo ﬁ tantiate it.

o oence), bt -0 evidence was offered to subs £ doubtful
B.ut fOl‘ this Q(,)n en i‘On the proper practice in cases o Rt ot
titlg Arising out o ‘testamentary language is for the mwith all
GOIm‘ Ction to be rought up on originating summons siding
tphames vefore thq | ourt, and this might have heen (\loil-esge ¥
Nie 2D Cation Under the Vendors and Purchasers Act:

ol [1970] "% Ch, 45,

T im g % cancelly

Tihine the w
€Xcesgiy

tion of the contract ecalled f((:;'n::
ole controversy; and, as ?)sts s
e litigation, much outlay for cder =
¢ purchagey obtained his costs un

dete

1
Ireq.
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vendor and purchaser épplication, and he should pay'costs of
this action, in which he fails. But the Taxing Officer should 27
allow for any of the documents copied out in extenso in ¥
statement of claim. e
The application was dismissed on the 6th March, 1912, anh
the order was entered on the 23rd March. On the 16th Mar¢ s_’
the purchaser wrote withdrawing from the contract and refﬂn
ing to complete. The action for specific performance was beggs_
on the 4th May, 1912. The purchaser might have take? }:iol‘
session had he chosen; and notice was given him that the v
would, without prejudice, dispose of the hay on the Jan( o
look after the weeds pending the result of the action. Evlda;x,‘
was given that the property had become deteriorated t0 the 15
tent of $300. But that is far beyond the mark; the deteri®o
tion will be far more than covered by the $75 to be paid fogant-,
hay—a sum which will enure to the benefit of the defenrsog;
Hull. Judgment will be for the balance of the pricé #7 g
and in strictness he should also pay interest, some $160 oF
But I will act on the offer of the plaintiff to take $2’800dant,
the $75 without interest. The land is vested in the d‘_"fen Jie®
who is to pay $2,800 in a month and costs of action—wit af_ronl
on the land till paid; the plaintiff is to collect the 5
Broughton. ,
e 13
SUTHERLAND, J. Janvary 1078 L

STRONG v. CROWN FIRE INSURANCE CO:
1ido
Fire Insurance—Actions on Policies—New ActionS/G"ﬁZkW
tion—New Trial—Value of Goods Destroyed— -oolosuﬂ/
—Profits—Depreciation — Former Fire—Non-d4 jatio"
Materiality to Risk—Time for Bringing Actions— ., I
of Statutory Condition 22—Unjust and Unreaso™®’ ith ~

terest—Procedure—Insurance Act, 1912——30”"“0“

Proofs of Loss—Misrepresentation—Costs. i

: il

The above and three other actions were brought up*?:ef;; 8 &

of fire insurance issued by the four defendants respect(llefenadﬂf“
afterwards a second action was brought against eaoy 4

This was the second trial of the actions. 2
tiﬂs' G, i3

in
N. W. Rowell, K.C., and George Kerr, for the plmand A
E. E. A. DuVernet, K.C., A. H. F. Lefroy, K&
Heighington, for the defendants.




STRONG v. CROWN FIRE INSURANCE (CO. 585

judggiifRLAN{J, J.:—This action was tried before me, and my
Previously delivered is reported in 3 O.W.N. 481.

argu:;eip beal Wwas made to the Court of Appeal, and upon the
graph iy tﬁxcf’Ptlon was taken by the defendants to a para-
e € Judgment as formally settled. :

.]ll(lgmemthe argument before the Oour? of Appeal, and while
Strike . Wwas stlu pending, an application was mafie to me to
€ cirey O the judgment the paragraph in question. Under
1375 Stances, I declined to make any order: see 3 O.W.N.

n 3
Appealfo:s €quence of the point so raised before the Court of

Bew trial was ordered: 3 O.W.N. 1534.

la
Coupt E;sfe 3 of the formal certificate of the judgment of the

Order, andppefll was in part as follows: ‘‘And it is furtl%er

et adjudged that the parties in the secondly above in-
3etion, g don shall be entitled to deliver pleadings in the said
Tehegpg or that, both the above said intituled actions shall be
L ang Etmed o upon the evidence already given
lay offey. Wuch further evidence (if any) as the parties hereto
3y make Ithout prejudice to any order which the trial J udge
to ¢onsolidation under see. 158 of the Ontario In-

SUrange A
latey actio;_’” 912, upon the completion of the pleadings in the

Pr o
aetion,agmgs Were then delivered in the said secondly intituled
“Os0ligate 4y 00N under see. 158 made by the plaintiffs to
a Ctobey 3 lzctmns- In consequence, I made an order on the
ered the the 12, from which I quote as follows: ‘‘It is or-
ang ¢y b4 € above actiong be and they are hereby consolidated
gleadin _ney € hereafter carried on as one action; that the
tﬁfenees raiseaei Secondly above intituled action, including any
€ see A int'n the ﬁrst. intituled action, and not included in
:ﬁns()lidated s ttuled action, do stand as the pleadings in the
© Manpe, Pro ian, and that the action do proceed to trial in
e e the, rided in saig certificate. . . .”

Dt:ﬁo ereq 'ateﬂlll:s been g considerable amount of new evid-
cage sh&l GOnsidseco-nd hearing, I am unable, after a careful
%8 been 1, eeratlon thereof, to see that the defendants’

ftm'iilll1 the Whole evi?izzsmn; R St =
Yecopq G l‘eliabgle':g See no reason t(? modlfy.my former
thep, wlll exhih;y and tl ¥ of the stock-taking and its aceurate
8t cog 33 in the Stf’Jre . 0 the effect that at the time of the fire
Tee; ang 1 PProximately $25,000 of goods estimated
aceordingly re-affirm those findings. Nor
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am I able, from the new evidence offered, to come to the cot
clusion that my previous findings that 25 per cent. was a reasol
able deduction on cost for estimated profits on sales for th;
assignee to make in arriving at the amount of merchandise sol
and for the purpose of making a valuation thereof, and that
or 12 per cent. was a fairly liberal reduction on the $25,000 10
depreciation of stock, should now be varied. I also re-2
them.

Upon the second trial considerable evidence was give
the place in the store at Blenheim where a former fire b
curred, and which, it was contended on behalf of the defendal ’
Jeffrey had concealed from the defendant companies wher ?;)n
plying for insurance by answering in the negative a questl
whether he had or had not had a former fire. . . . 1@ ant
help thinking that if the facts had been known to the defend: 4
companies they would not have considered the former fire hat
matter which would have materially affected the risk.
view is in accordance with important expert evidence give
the trial. I find, therefore, that, under the circumstances, . i
not material to the risk. See In re Universal Non-Tarl
Insurance Co., L.R. 19 Eq. 485, at p. 493. -

There is also the fact that the previous fire occurred 2 was
nection with other property than that in question.
dealt with in my former judgment. See Stott v. Lol 0B
Lancashire Fire Insurance Co., 21 O.R. 312. o oAl

This is one of four actions tried together, against insur el
companies. Two of the other companies are the Ang Fire
can Fire Insurance Company and the Montreal-Cand & L of
Insurance Company. In the variations in conditions 1 evaried
their policies this clause is found: ‘‘Condition No. 22 18 o
to read: ‘Every suit, action, or proceeding against the €0

n as 0
ad 0%

pa¥
ol
for the recovery of any claim under or by virtue of .thlsté’: 1 of
shall be absolutely barred unless commenced within the ** 5
six months next after the loss or damage shall have Occuhe 95th
The fire in question in these actions occurred 01 . issﬂeé
December, 1910. The writs in the original actions Wer* pe
on the 26th April, 1911, and in the new actions on the p > pe
cember, 1911. The defendants, therefore, contend that, curl'ed"
writs being issued more than six months after the 1083 i plsi”' gt
the aforesaid condition of the contracts applies, alt
tiffs eannot recover against these two companies.
[Reference to Merchants Fire Insurance Co. V-
Insurance Co., 9 O.L.R. 241, 247, where it was hel
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j nd
3 Variation of statutory condition No. 22 was both unjust a
unreasonable_ . &
Oﬂowing]that authority, I find to the sangé eff{)eelt& gl é(){),
€. See also May v. Standard Fire Insuranpe 0., - i«iﬁe 0%
629 3 P rig Sugar Refinery Co. v. Canada Fire and 1 ad o8
o ee Co, 12 AR 418; Marshall v. Western Canada
» 18 W.LLR. 68. e
€ Plaintifeg Z}rso claim interest from the 1st Aplilfli’s lgi;_
tec, 17 11° Insurance Aet, R,.S.0, 1897 ch, 208, soc g5y o
?1?}.' 17’f Prescribeg thyt ““the loss shall fnotfbfossa)l;z;lizsu?ther“;ise
riakter the q ion of the proofs o '
Drovided Y t s OcI:rIl)tlI?:le(;nof insur:fnce.” That was the st_atélte ;3
fol'ee L e former action was commenced and trllglza
e judgment Was pronounced on the 2nd J anuzr)é V' 5
23 | UbSequenﬂ » the Ontario Insurance Ae‘t‘, 1912, 1?3%. t0.201
* a8 Dagseq. Section 247 ig as follows: Sections s
Of i ot shall ¢ome into force on the 1st day of Aug.'uit, forcé
iflnd the Temaining sections of this ‘Act shall come into =
OrthWith'” Seetion 194, sub-sec. 22, is as fol.lows: hTherogfs
ofal be Payahle in Sixty days after the completion of t etpo et
§ o Unless & shorter periog is provided by the contrac
Ill‘a.nee. b

in SI:e Wlas tontendeq before that the pr;%ssoé Io:}s1 rgégrr:gosz
o 00 Subegee, 13 a), (b), (c), of R.S.0. ch. 3, ab
gjxftzlge 0, were the pr(oo)fs i)f) loss relied on b_y the pl?;ilntl(tif::
feng the 1t April, 1911, and apparently furnished to the i
Whi ?lnts on the 4 of that month, and did not include pro
f S defendangs might require under (d) and (e). o
Wag o With thi before, and came to the conelusion tha: .
that 1}:}? °® true viey of the matter, and that I cou}d 11110 e
b, oot Were reasonably complied with until the 1 g
N i T necessary, I repeat that ﬁiléiéngf:
= i)rOWev T to be Noticed that the last portion of secEl o
that iteﬂent Ac goeg farther than the old sec. 172 ( ),t i
e Oenaets that «ng objection to the sufficiency of such sta
Proo \, Droof OF amendment op supplemental statement ﬁ?r
imur;"a : 8¢ may be, shall be allowed as a de.fefnce by ef-
entered’ irft: ’Ellscharge of hig liability on such policy whenev

gl'on;lgg'd{.’;fenqants Wwere algo Objecting to the IOS.S. on Oth(:;
Dm(l)fs.of 1:;:, "MPerfect tompliance with the conditions as

apmiels S “ontengeq by the plaintiffs that the Act of 1912

action, anq that the result of the varia-
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tions in the sections referred to by the Aect of 1912 is, that th ev

original actions were not prematurely brought. i
I am inclined to think that this contention is sound, &
that I must, upon the statute and authorities, allow the cl&ﬂ:
for interest as from the 4th April, 1911, being sixty days afte
the date when the initial proofs were supplied to the defen g
companies. ot
The contention is, that, the amendments . . . being i o
ters of procedure, the sections, though coming into force'af;la
the actions were commenced, were retroactive and applicd
at the time of the trial. . . . 364
[Reference to Maxwell on Statutes, 5th ed., pp- 363, et’
367; Gardner v. Lucas, 3 App. Cas. 603; Kimbray V. Dr&%e;

L.R. 3 Q.B. 160; Wright v. Hall, 6 H. & N. 226, 230, 232?236; :

v. Chandray, [1905] 2 K.B. 335, 339; The Ydun, [1899] p. arth
Leroux v. Brown, 12 C.B. 800, 803, 826, 827 ; Hilliard v. L
Moo. & M. 297; Towler v. Chatterton, 31 R.R. 411.] 10w

It would seem that in such a case it is appropriate todz o0
interest, and perhaps, indeed, incumbent upon me %0 ‘7‘
See Toronto R.W. Co. v. City of Toronto, [1906] A.C. 11 t any

Upon the former evidence . . . I could mot find th t;ue of
misrepresentation had been made by Jeffrey as to the by
the stock. I repeat that finding.

There will, therefore, be judgment against the R 00
Fire Insurance Company on their two policies for .’0 [nsu”
$5,000, in all $8,000; against the Anglo-American Fir¢
ance Company and the Montreal-Canada Fire Insuran® ance
pany for $4,000 each; and against the Crown Fire o the
Company for $5,000; and in each case with interest £r°
4th April, 1911. o the

As in the former judgment, so in this, I have comeé timé
conclusion that I should make no order as to costs uP to y The
of the delivery of the judgment of the 2nd January; bsequeﬂt
plaintiffs will have the costs of all proceedings s
thereto.

.

imous®!
aﬂd

e

9

__JAN:
ONTARIO BANK V. BrapLEY—MasTER IN CHAMBERS o8
on———Conve’m@Mnsfer

a
to the

Venue—Change — County Court Acti

Witnesses.]—Motion by two of the three de

; rk
the action from the County Court of the County of u(;das, ”:ﬁ

County Court of the United Counties of Stormont, certai® '
Glengarry. The action was for a declaration that & &
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‘I'liss;ory note made by the defendant Hitcheock in favour of the
: defendant Minnie Bradley was held by her in trust for her h1_1s_
a0d, the defendant S. W. Bradley, against whom the pisis
tiffs b recovered a judgment for the payment of SR e
Jdgmen Temained unsatisfied, and for payment of the note
by the defendant Hiteheock to the plaintiffs. The Master, aft-er
&tating the facts, said that the case was eminently one for trial
at 'Oomwa,ll. Order made transferring the action as asked.
COSts in the ca

use. Grayson Smith, for the applicants. M. L.
£ for the plainti.

PORTLANCE V. MiLN

M&ster .
: nd S
pen‘gat’l:O'n iy (2

E—DivisioNAL CourT—JAN. 2.

rvant—Injury to Servant—Workmen’s Com-
Wjuries Act—Defect in the Arrangement of
ind" ) 6l‘c.~Negligencc—00ntribz,(tory Neglzgeo‘we—
Ing o Ju’"y-]~Appeal by the defendants f?om‘ the judg-
o o the Judge of the Distriet Court of the District .pf Sud-
serffa,n‘c ogl € lindings of 5 jury, in favour of the plaintiff, a

Whe € defendants, who was injured in their saw-mill
fop n‘o n~d1.lty €re, and brought this action to recover damages
jul‘ies anllries, under the Workmen’s Compensation for In-
Co,

. Was the plaintiff’s duty to assist in operations
le;xlsn :}(jt?d A ith ¢ € 'drawililg of logs from the water by an 'end-
A stopa{)n 110 the mi)) and until they reached the saw-carriage.
the cii oard wag Suspended a short distance from the head of
a Gertai: eld Plane up Which the logs were vbging dravyn.‘ Wheg
&, th oo Was. being drawn by the chal_n up this incline
kiek,er ,,ebplam.mﬁ endeavoured to cant it off towards the
Oarq h s ‘faﬂled to do so, and it passed l}nder the bounce-
De, ’thef ebre i got wedged in. The plaintiff then pulled a
of the lo efy StOpping the chain, and then tried to free the end
the freeg 20m the unce-board. « Whilst he was thus engaged,
the W~eend° of the log slipped down and came in contact with
Othey on ATy, ® Which was then in motion, and this caused the
Hlﬂictjng tho .s“.’mg round violently, striking th(; plaintiff a.nd
Wag, that 4 " Miuries Complained of, The plaintiff’s contention
the f bounce-board should not have been 50 high as to
n ty . 0_1?333 under it, and that its being so was a
Tuest;, ® Condition OT arrangement of the ways, works, ete.
rg g Was the cause of the accident, and was

3
8, s hat
tonstruction in the machinery that caused

EQ;Mit‘
o) ect
Moy

efect in
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the same?’”’ the jury answered: ‘‘Stop log too high front
chain.”” They also found that the plaintiff was not guilty ©
contributory negligence. The appeal was heard by Murook:
C.J.Ex.D., SurHERLAND and MippLETON, JJ. Written reasons
for judgment were given by all the members of the COUI:t‘
LAND, J., was of the same opinion. MIDDLETON, J., said th?'t' o
view of the evidence, the meaning of the answer to questiol
was, that the accident was caused by the bounce-board being v
high from the chain, and that its being too high was a defect -
the arrangement of the ways, works, ete.; that there Was ?’.‘3,
dence upon which the jury might properly find as they <=
and there was no reason for disturbing the judgment. SUTHE.I;
LAND, J., was of the same opinion. MmpLETON, J., said that, ’
his view, there was much room for uncertainty ; but, as the © dia
Judges had no doubt, and there was no further appeal, he for
not dissent. Appeal dismissed with costs. R. McKay, K.Us
the defendants. A. G. Browning, for the plaintiff.

HEAD v. STEWART—MASTER IN CHAMBERS—JAN. 3 i
Default Judgment—Motion to Set aside—Absence o T
fendant—Excuse—A fidavit of Solicitor — Correspon@®™ iy,
Motion by the defendant to set aside a judgment for the P 670,
tiff entered upon default of defence in an action to recovefi |
money lent by the plaintiff to the defendant in Englane’ﬁth
interest. The statement of claim was delivered o1 embelt
March, 1912, and the judgment signed on the 17th Dect ol
1912. The motion was supported only by an affidavit © etweeﬂ :
the defendant’s solicitors, exhibiting the correspolldeﬂceh Ma,reh
the plaintiff’s and defendant’s solicitors between the '9'5 the
and the 18th December, 1912. There was no affidavit rs 10 bos o2
defendant, who was said in his solicitor’s earlier lette™ “qpe
out of reach of communication—at Seattle or elsﬁwhe::;,n ot iy
Master said that this was no excuse and no valid reRu]eS i
depriving a litigant of any rights given him by thet justiﬂed' p
for interfering with their application. A litigant 18 non eﬂ;e?nﬁ'“ o
in putting himself out of reach of his solicitor and ,i Bis ol
ing the usual course of an action to be stayed 0 sulwhlc
venience and allow him to attend to other mattersto the fwt
thinks of more importance. The Master also refe e
that the defendant was in Ontario in November s which Wv g
that, strietly speaking, there was no material on -




591
COOK.

OO_ v.

SPHALT BLOCK

5

ONTARIO

d-
the defen
it from

affidavi

0 d, as there was no

Wotjgy, could suceee ;

ant that h

£
as also o
Master w wed
ny defence. T}};le Solieltortsh: };Zfer_
n ;

¢ had s Oil?dence bet“éeieferl‘ed’ As t(; repudiat-
N t the corresp eed; an licitors no
Obinjop tha L ot snen R LR
€ Motion ¢q the defen

€ drawn from
Ing o Stag

to
defend,
intend to

fendant did not in

the defen

ement that

pear-
far as ap de.
237, So the de
4, Jof, 2 to

1891] 2 Q.B. 53 great leniency

Qldmay, Walp‘oli,_ [‘tors Rl

o :

€d, the plam’cﬁf 8 solie

fendany

assets

h2g, oy o il-

hat the defenda?tat Seatﬂ?’ a;ato

r tha d non i : 1ven,

% did not appeta(;d that he h?ess sec'll?lty I8 dgays- In

In Ontario, and it wag o an refused, l-lntiff, within teil‘ea'chers'ﬂon

in Meaution, MOt-mn of the pl.amqny event. C., for the

Teasonahq satlsfa(ﬁiz plaintift mD( Armour, K.C,,

eitlier se, ?fOStsth? defendant. E. D.

Yy ESwor s tor

plaihtiff.

OURT—
NAL C
—D1viIsIo

00K

Yool

gr. (o,

ONTARIO ASPHALp Bro

JAN. 4,
4

of
its—Absence $
redits Recew
Book_accf?“"t‘?a;s—AmOW-Zts up Ac-
ce Ount\RefM:encj_-;n_P ayment7 Giv en__Opeﬂgg’gts from
Surcharge P als?‘ﬁca 3 hich Credi the defen eal was
ed g TCess of those for w eal by The: app f the

s oppel\Fraud.]-épop W'N' 128?1;118 membel‘s Oealed
i DDLETQN, il’l d KELLY, JJ}'lat the Ol’deg atl())pgrant
heard by B I %, CLUTEy f the opinion t rt was aske nd gone
Coy Were Manimoygly ument, the CO};S opened uphaving s’
from v, Tight. (g thetalfave the acc.ou.nn said that, -jtﬂfs’ ac-
{ave to g, Qefendants ' Wwritten opinio king the plai xtended,
int, i KELLY, J - in affordad of -attache reference eBRITTON’
Sad 0 gy opportumtles. over which indulgence. r their
oS durye the long “Eﬁﬁ granting that the plaintifs iy
therg o, ¢ 200d reason id that if either Iment of any
e 3 Writtey Opl;;;;n(;fs?flraudu:lenrt iy

' een gy \

reeeiVed by eithep w
defenda

it of the
credit o
hould have gone to the
1ch shoy
S, the | €lendan
deeision, be g
£,

esent
on of the pr ch
by reason blishing su
ts would gf;’g ipon est:;);;: Appeﬁl
cee ) %6 pi BT
Pp from.syc bring for fehdaian
dggl?is:edang; aetoi;)tl; th];y Wmlg(.;lrt-ifﬁths, for the de
With ¢ e .
M"-Oftu‘thy, Ko, ¢

"~ I0r the Plaintiffs,




5992 THE ONTARIO WEEKLY NOTER.

CAULFEILD V. NATIONAL SANITARIUM ASSOCIATION—MASTER w
CHAMBERS—JAN. 8.

Pleading—AStatement of Clatm—Wrongful Dismissal—0the"
Causes of ActiOVn—Prolixity—lrrelevancy—Embarrassm@nt'
Motion by the defendants to strike out the greater part O_f 6
statement of claim as embarrassing. The claim of the Plamt !
a physician, was for wrongful or premature dismissal fI'O}n :
service of the defendants. He also alleged a variation 1 e
original agreement with the defendants; and complained that tm :
defendants had wrongfully ejected him and his assistant frﬁﬁ
their building and destroyed specimens on which the plf“nlef,
set great value and deprived him of the opportunity of comP tor
ing his research work, and of board and lodging, ete. e M3 u
said that, if the action were viewed simply as one for W}'Ongro.
dismissal, the statement of claim might seem unnecessm'ﬂ},7 ple-
lix; but, as explained by counsel, there was nothing really ¥ 6
vant, nothing which was not covered by Millington V. mn%"o
Q.B.D. 190. Motion dismissed. Paragraph 3 of the statene®”
claim to be amended if the defendants desire. Costs in the . for
R. McKay, K.C., for the defendants. D. L. McCarthy, K

the plaintiff.

8.
SHANTZ v. CLARKSON—MASTER IN CHAMBERS—JAN:

.
Venue—Change—Expediting Trial—Refusal of Matwrbm
Terms.]—Motion by the defendants to change the Yenue 2 trial
Berlin to Toronto. The object sought was to expedite t cate of
so as to free lands of an insolvent company from a Cer ted and
lis pendens and allow a sale already made to be compl al rule
the assets distributed. The Master said that as a ERO5, gar
motions to change the venue were fruitless and should n}g orlin 2
couraged. In this case, as there was to be a sitting at o 10
March, little would be gained by transferring the trl. to sef
onto. The Master also suggested that, the action being pef}y'
aside a sale of realty situate at Berlin, the Venue.wag .pcosts 1
laid there under Con. Rule 529(c). Motion dismisseCi ‘i
the cause; the plaintiff to undertake to go to trial 10 Ma ; osﬁd
the usual penalty for default in so doing. Other term: is H"S‘ 3
upon the plaintiff. R. H. Parmenter, for fhe defendan®

‘White, for the plaintiff.




STRONG v». LONDON MACHINE TOOL (0. 593

STRO
PNG V. LoNpon MacmHiNE Toor Co.—MIppLETON, J.— JAN. 8.
of Oﬂnczpal and Agent—Agent’s Commission on Sale of Assets
chase:ﬁ%‘my‘ﬁ:’mzoloyment of Agent—Introduction of Pur-
Quan; ébendent  Commission Agreement — Termination —
Upoy g}z eruit.]—Action by an agent to recover commission
anag Sale-‘Of the assets of the defendant company to the
defenda achinery Corporation, called ‘‘the merger.”’ The
Song h;‘ntin?lg})any was a family concern, one Yates and his
(aftey e bullk of the shares. On the 14th July, 1911
n el . Sy

tative 4 “8otiations had bheen proceeding for some time and a ten-

Meny 1 Sre€Ment had 1, i f agr
nt betWeen been arrived at), a memorandum of agree-
Whereby Tar the plaintiff and Yates was drawn up and signed,
IOWing it S agreed with the plaintiff ‘‘to pay him the fol-
Compay, .131551011: In the event of the London Machine Tool
tlﬂn, anq 1 N8 merged with the Canada Machinery Corpora-
f‘31'ello,e share London Machine Tool Company getting in pre-
$50,00¢ s ° the amount of their surplus and a bonus of
Teeeive $10,00 of common gtoele L VRGO, Strong 180 10
I the eVeI’lt fWOrth of common stock as commission, and also,
Dl‘eference . : tl}e London Machine Tool Company receiving
of Such exeessr-e S In excess of $112,000 worth, twenty per cent.
; is contiy 18 to be delivered to F. T. Strong. This agree-
tirx(:l 0 e %intdupon E. G Yates being able to retain the con-
o020t upoy thn on Machine Tool Company, and also con-
mgl‘eement Wage g going through.’”” Thereafter, a formal
. STger, 2> d €Xecuted between the company and ‘‘the
S e 90 gu1e 1011: th h
o s etentatiVe " uly, : s 5N .was upon the
© Dartiey hg eement and in accord with the expecta-
of t}‘:ted; but the « When t’},le agreement of the 14th July was
e 29ty e merger’’ refused to carry out the agreement
With not‘eIIfOrce itan%hthe defendants were advised that they
out ‘merger ,; . the defendants, after further negotiations

to »-" 1n the ah, inti

Illste e Mergar o1 sence of the plaintiff abroad, sold
defenzd of thepe beilil the best price that could be obtained.
Yeceiveq g2 a suﬁrplus over the $112,000 of stock, the
! Actyy) thig $95 08313' $55,000 in bonds and $40,000 in cash;
: o Oy hedu,led f_’ad. to pay $18,000 as being the excess of
AUty Ju d Teceive 4 clc?grlrg;e-s' TILG{ ﬁlaiﬁltii’f contended that
: Sion which the agreement of the
ablg  ,Sreemepy oofr, because it was the def.en(;ants’ own fault
Noth:. “he def the 29th July turned out to be unenforce-
.hlng\th endants c0ntend d h e il
Saiq thay ere being 1, ed that Strong was entitled to
W e de Surplus but a deficit. MpLeToN, J.,
endants accepted the plaintiff’s services
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_as intermediary in promoting the sale to the ‘‘merger,”’ he b@;
came entitled to receive a commission. No rate was stipulﬂted 8
the time; but from what took place subsequently it was cled”
that he was ready to accept and did accept the position t ”‘
his compensation should be—to some extent at any rab oo
pendent upon the result of his labours. When he thought & 5%~
had been arranged, the memorandum of the 14th July was e
cuted. That sale falling through, this dependent agreement & g
came to an end. Although the plaintiff thereafter did nothi?
towards the making of the agreement which was 'subseﬂuen :
carried out, he was, nevertheless, entitled to something
cause be set on foot the negotiations which ultimately resulte a4d
the transaction actually carried out. Although the plaintl s
not actually ‘‘introduce’’ the contracting parties, he di¢
for which he was employed—he induced the ‘‘merger’’
upon serious negotiations for sale. Judgment for the pla
for $5,000 and costs, with leave to amend as advised.
Bain, K.C., and M. L. Gordon, for the plaintiff. M. K.
K.C., and T. Hobson, K.C., for the defendants.

intiff

Cowah

2%
Sprrzer Bros. v. UNioN BANK oF CANADA—MASTER IN C

BERS—JAN. 9. bie

Particulars—=Statement of Claim—Cheques——Ref usal tro,laiﬂ‘
count—Discovery—Production of Boolcs——Banks.]f—Thglz and
tiffs by their statement of claim alleged that during A of
two preceding years the defendants ‘‘came into posses were

: ieh
certain cheques, express orders, and post office order Whégndanfﬁ
the property of the plaintiffs . . . to which the de ngfd
acquired no right or title whatever . . . (and) WO i

collected the amount of the same and have refused t0 ”’ng ‘The
give any credit to the plaintiffs for the said cheques, % ;ﬂd be
plaintiffs also alleged that their total loss, so far as it ceading’
ascertained, was $3,000. The defendants, before P il he
moved for particulars of this definite sum of $3,000; defend‘
plaintiffs moved for an order for production by the e
ants of all books, ete., appertaining to the questions & onlf

tween the parties. The plaintiffs’ motion was Sup ports out "f' o
by an affidavit of their solicitor. After stating the f_”és had ‘f”’
which the present claim arose, he said that the Pla‘_mt.1 were o
certain number of the cheques,”’ but that the majority ovel‘_w
the possession of the drawers, who refused to tumhequ o

the plaintiffs, and there were a number of other ¢
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HARRISON v. KNOWLES. 995

th e
¢ Plaintiffy 1,9 not been able to trace. The affidavit then

T i '
P "cied?d, In violation of Con. Rule 518, to say, ‘‘I am informed
lief lelnly believe,”” without stating that the grounds of such be-

il ts at t.he defendants had a record of all the cheques in ques-
. p’ “WIng all the particulars of the same, and that this must
The *Mau:ed to enable the plaintiffs to give the particulars asked.
garde il Said that this part of the affidavit must be disre-
ton’g J’ Olowing the authorities given in Hohpested and Lang-
aﬁdéwits : fAGt; 3rd, ed., p. 729. In any case it was met by the
ing, n tho the defendants’ superintendent and soheltor,_ stat-
istenee ? ﬁljSt of these, that there was no such record in ex-
i Dection . In the second, that the defendgmts had demanded
Claim, o ?cf the ?heques, ete., spoken of in the .sta-tement of
Dorteq at this had been refus.ed‘ The motion was sup-
Ortheyy o € argument by the judgment in Townsenfl v.
eng j its Town Bank, 19 0.L.R. 489 ; but that was very @fffar-
ing merl?am factor from the present. There the plaintiff,
hy o ®Y an assignee for the bemefit of creditors, could
anq ty, ? OWledge of the tramsaction between his assignor
tiffy endants which he was impeaching. Here the plain-
& Drecige sue Supposed to know their own loss when they put it at
tiffy g ou1dm~Of $3,000 on their present information. The plain-
: '. eave tgolve Such particulars as they were ablej to furnish,
elp knOWle Serve further particulars as they might come to
SDection o¢ . o and the defendants should be allowed in-
pO's&msion, Such of the cheques, ete., as were in the plaintiffs’
- Suchm'le for delivery of the statement of defence to

wnts jn thig ‘Spection. Costs of the motions to the defend-
Saunders, KéaUSe- Thomasg Moss, for the plaintiffs. D. W.

V> for the defendants.

Hag
Sale RISoN L4 KNOWLES—BRITTON, J—JaN. 10.

0
g:;gct i'nf'. i?}o??‘:e\w”'itten Warranty—Oral Representations—
0N Z".y Sold—Eaistence at Time of Sale—Onus—
OMisgoy Cowery ;Jf Part—Acceptance — Action upon
t Ming ; Ounterclaim — Lien — Agreement—Title
oigi\;e promiZmVr; no:‘ — Judgment — Set-off.]—Aection upon
lith,, Of the p]aintio es.mad(? by the defendants, payable to the
fendgraphie By 8lven in part payment for a second-hand
'30110:3 Y one Pax(-)lzvneq by the plaintiff and sold to the de-
Mgl e tha, o <% 0 New York, for $2,900. The plaintiff.
18 the sale. noS bound by anything Parker said or did in
) € plaintiff and Parker gave the defendants
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a written warranty that the press was in first-class order i
a second-hand press, and that it would automatically print frons
zine plates in a proper manner all commercial work. The wars
ranty was to extend for one year, ‘‘it being understood
that the press is reasonably and properly handled.”’ The d
dants took the press down and packed and shipped it at
own expense. It was sold with attachments, including roller®
BrirroN, J., said that, as the defendants had stipulated for a2
obtained the express warranty, they could not, in the absencé /
fraud, rely upon the alleged oral representation in regar
the press; and, at all events, the evidence did not suppOl't
alleged misrepresentation as to any point not covered by !
warranty. The defendants, by their defence and countercld™
alleged that the press was defective; that it was not i
class order; and that it would not do the work as represent? :
The main defect alleged was an indentation in the main 2k d
der, apparently made by a small serew or screw-head whieh !
been allowed to pass between the cylinders when in rapid mOtlo?'
The question whether this defeet existed at the time of the 827
was a question of fact; the onus was upon the defendants, aI}D
they had not satisfied that onus; so the finding upon the mmg
question should be against the defendants. The learned Judé
found in favour of the defendants that a pair of rollers 222
not furnished by the plaintiff, and that the rubber plankets g
nished were not in first-class condition even for a secon _haﬂ‘
machine ; but, he held, the defendants could not set up 1o ?E’s
delivery of the rollers as a complete answer to the Plal.ntled,
whole claim—the defendants having accepted what was sh lpgon,
themselves packed and put it on the cars, accepted it at Lo obr
Qntario, when it arrived, treated it as their own wit Ou;ase'
jection at first, and paid a considerable portion of the purﬁnter ‘

efen-
their

pri_ce. But the defendants were entitled, upon their c‘:l dam
claim, to recover the value of the rollers not delivered a2 and
ages for the bad condition of the blankets and for G° }’e de-

expense, in all the sum of $80. There was nothing . = 1im
fendants’ contention that the plaintiff must fail in : y e
upon the notes because of the lien-agreement executed °:
parties by which the title remained in the Plaintiif e

press should be paid for. The plaintiff had not taker I;n the

sion nor attempted to do so. He had the right to sue UL 9
notes notwithstanding the lien-agreement. Judgment ndﬂnw
plaintiff for $1,200 and interest and costs and for the defe B
for $80 with interest and costs, with a set-off pro tant pdant® v
McMaster, for the plaintiff. T. Coleridge, for the e




