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JUDICIAL REFORM.

Ba’fht,e mt?etings of the General Council of the
o 0 dl.SC\'lSB suggestions for judicial reform
ow gratifying signs of vitality. It is to be
hoped-they may have influence to arrest the
t:‘tltentmn of Ministers sufficiently to make
ar:ima llllrde\:stand the importance of the subject,
the & :tx; eciate the certain inconveniences of
ment mq:;‘ We all know that every move-
o at abnormally constituted institu-
i 8 popular government, is more or less
2:““0:“_3; l.)ut those who seek for the honours
OOrx:es :3 :ilife should remember that there is a
% be zx“ 0g duty—noblesse oblige. It is not
all tho Il):c!;ed that the Attorney General, with
hands, gl leor cares of adwministration on his
of the, y :m‘d attempt to work out the details
great in"Y important reforms deranded by the
but he sh:als; of legal business in Montreal,
amt!ndmen‘: name a commission to draw the
cessary to 8, and 'he should find the time ne-
the ey make himself perf'ectly familiar with
change :s for and against any proposed
then i!;trod measure 8o prepared should be
?YOperl)v : luced, Afld if the commissioncrs be
with in t:ihected, it would probably be dealt
politica] € _House of Assembly as a non-
an unpaiguestlonl. 'In propusing a commission,
missions commission is intended. Paid com-
They are ;l'e z}lmost always turned into jobs.
f the ﬁttu‘ec.ed to the most eager rather than
sionereh eStI persons. Ths unpaid commis-
seal, T :s will not 'be.run after with indeceat
they sho lree commissioners are enough, and
ity Th\: d all be residents of the ssme local-
the Balar; whole cost of the thing would be
printin es‘of one or two clerks, and a little
have it,g' Such a commission could easily
A report ready for the 1st of March.
Cor‘lmhji;‘“ggustions already made by the General
dirertiog are' for the most part in the right
very vall- l‘he;‘ recognize w principle that is
move, lllablc in all. wholesome progressive
tendon ﬁn 8, and that is to avoid revolutionary
legal cies. The great object in dealing with
Procedure is to seek to simplify rather

than to hurry. While it is perfectly true that
every legal delay so .far defeats the abstract
idea of justice, it is against the nature of legal
proceedings to be very expeditious. Time must
be given to both parties to state their case, and
opportunity must be given to the judge to be-
come acquainted with the matter. It is as
absurd to suppose that a judge can be ready for
each case at a given moment a8 to expect that
each traveller is to find a train ready to start
at the instant he desires to move. Vis inertiz,
the most formidable force of parliamentary
governments, is alone responsible for our diffi-
culties. The number of judges of the higher
courts of law here, is considerably in excess of
the requirements of the country, the distribu-
tion of their work is ridiculous. Here, then, is
a point for wholesome change and reform.

The General Council has wisely rejected the
idea of altering the one judge system and of
doing away with the Court of Review. Any
one who can count his fingers and thumbs
must be able to assure himself that the aboli-
tion of the Court ot Review means the blockade
of the Court of Appeals. Curious to say, after
twice rejecting the proposition to do away with
Review, the Council passed a resolution -to
allow appeal from the confirmatory judgment
in Review. This looks as if the practitioner’s
love of a multiplicity of appeals had a dis-
turbing influence on the deliberations of the
Council.

The rejection of so much of Mr. White's
motion as proposed to make the quorum in
appeal four, and in case of equal division to
make it a confirmation of the judgment appeal-
ed from, is unfortunate. It is the true juridical
idea. The decision in first instance should
count for something, and the hostility to the
rule advocated by Mr. White is not the out-
come of reason. It is the gporting notion
which prevails, ©to start with equal chances.”
But the doctrine of chance does not fairly
apply.

Again, trampiog the Court of Review about
to Three Rivers and St. Francis, may suit the
convenience of lawyers practising in these
places, but it is not for the general advantage.
It will only serve to delay the business of the
Court, and waste the time of the Judges.

The least commendable of the suggestions

was proposed by Mr. Pagnuelo, secquded by
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Mr. Denoncourt, and unanimously resolved. It
was to this effect : ¢ That before judgment and
before délibéré, if there is occasion for délibeére,
the judge of the Superior Court and the judges
in Review and in Appeal, shall settle amongst
themselves on the bench, together with the
counsel of the parties, who shall have a right
to make suggestions, a statement of the ques-
tions of fact and of law which arise in the case,
beginning with the questions of fact. The
deliberations shall be held as much ag possible
and the questions decided in that order. This
statement of facts shall not be final, but may
be revoked or changed during the délibére,
Every judgment shall decide in a categoric
manner the points of fact and of law, the solu-
tion of which is essential to the trial, beginning
with the points of fact, and shall consider
questions of law only if the decision of the
fact does not carry the judgment.”

In other words, after the argument there
shall be a délibéré in open coutt, to which the
lawyers shall be parties ; this delibere is not to
be final, or to be binding in any way on the
court. Asa coercive measure it is therefore
useless, and except for the purpose of having
unseemingly wrangling between the bench and
bar, it is difficult to understand what in this
resolution recommended itself to the unanim-
ous approbation of the General Council. The
chief object of the verbal argument is to enable
the Court to ask for explauations from the
parties. If the Court, in its turn, is to be in-
terrogated verbally before pronouncing judg-
ment, it will only be reasonable to give the
Jjudges time, after they have the record before
them, to prepare for the ordeal. It sometimes
makes one question the possibility of reform
when one sees it arrayed alongside such
chimeras. Government is summoned at all
hagards to render the administration of Jjustice
more expeditious by those who, in the same
breath, suggest endiess journeyings for the
judges, and new complications of procedure not
only without precedent _but unnecessary and
mischievous.

The suggestion to do away with terms, and
in some instances with writs, deserves much
more favorable consideration. It ig impossible
to conceive why the attorney should not draw
his own writ and get it registered and sealed
before service, except that even that much

maligned and generally prosaic personage has
little concealed corners of romance and vene-
ration, for which, the outer world does not
give him credit. He has a superstitious
regard for « the Queen's Writ,” and it some.
times helps him out in his little flights of
turgid eloquence when he has a bad case. To
say that the defendant B had neglected «my
writ” i evidently a less striking proposition,
but it might be made equally effective. And
after all, this is only another way of putting
the matter, for we no more intend to deprive
the summons of the effigy of the Crown, than
to displace the death’s head and cross bones in
black sealing-wax on the coroner's inquest.
Where there are resident Jjudges, and trial by
jury is not the ordinary process, the term is
simply nonsense.

The appeal from interlocutory judgments is
one of the things that least wants touching.
Mr. Loranger wishes to abolish it altogether :
Mr. Pagnuelo seeks to facilitate it. Both ex-
tremes are bad. Thege appeals are not allowed
without some cause shown, and nothing can be
much more Summary than the procedure to
obtain leave to appeal ; but to refuse all inter.
locutory remedy would surely work great in-
Justice, and give rige to the suspicion of much
more.

To be only a critic, is to follow a narrow
trade, let me therefore make one suggestion to
the General Council. [t is to divide the Court
of Appeals into two chambers of three judges
each. The Jjudgment of three judges is quite
worth that of five, and Mr, Pagnuelo may feel
assured that such a change will do more to
improve the délibére than hig baving a finger
in the pie—as counsel for an interested party
be it understood. With this change the juris-
diction in Review might be limited to inter-
locutory judgments and procedure, without any
Separate appeal. R.

_—
NOTES OF CASES.

COURT OF QUEEN'S BENCH.
Querec, December 7, 1882,
Doriow, C.J,, Ransay, TEssIER, CROSS & Basy, JJ.
Roy, Appellant, and Pixeav, Respondent.
Will—Ezercise of power— Qreat grand-children.
4 wife, commune en biens, conatituted by will hay
husband ker universal legatee, charging -him
to return her real estate, cither by donation
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enire vifs or by will, to such of her chil-
drer'z or grand-children as he might select,
subject to sych charges as he might impose.
The ‘huabahd by his will, without referring
to his wife's will, appointed three of his
gram%children his  universal legatees, and
substituted to them some of his grand-children.
Held, that this was a valid exercise of the
power conferred on him by the wife's will, great
grand-children being included in grand-
:fhildrm, and the husband, moreover, hav-
ng power to impose charges.

.Julie Michaud, wife of Jean Corriveau, by her
will constituted her husband her universal
l('agatee, charging him to return either by dona-
lion entre vifs or will her real estate to such of
her f:hildren or grandchildren as he might select,
subject to such charges as he might impose. '

.Con-iveau made a will constituting three of
his grandchildren his universal legatees of all
the real estate belonging to him that day, and
to .them he substituted some of his great grand-
children. He made no direct mention of his
late wife’s will, or that he intended to perform
the duty imposed upon him by it; but he
enumerated the properties he referred to, and
they comprised those belonging to his late wife.
He also left his present wife the usufruct of one-
balf of one of these properties, which half he
declared to be his, as being part of his share in
the communauié existing between him and his
late wife. The first appelés, now grevés, neither
accepted nor renounced the succession of Jean
Corriveau. They were sued by one Hamel, judg-
me'nt went by default, and the appellant became
ad;ufic‘cataire at sheriff's sale of one of the pro-
perties coming from Corriveau and Julie

-Michaud, his first wife. The action is by the

grevés, defendants in the suit by Hamel, and by
the appelés, to oust the appellant of one-half of
the real estate adjudged to him.

th'R“s“’ J - The first question that arises on

118 appeal is whether Jean Corriveau has exer-
cised the faculty accorded to him by the 4th
clause of his first wife's will ?

.Neif,her by deed of donation entre vifs, nor by
xll,dld :Iean Corriveau declare that he intended
bu::em(;:je ?he Power granted by his wife’s will ;
ool h(;‘:h 1: in .eﬂ”ect, dispose of all the real estate
oons ot e died poseefased to certain of the per-
his ey cated as possible appelés by the will of

wife. It might, perhaps, have been a

question whether the general disposition of all
the «biens qui m'appartiendront ce jour,” covers
any disposition of his late wifc’s property, buthe
gives an enumeration of the immovable property
which he calls his, and it includes his wife’s
share of the commnnity. Besides,there is noth-
ing incorrect in his calling it his ; for although
the legacy to Jean Corriveau. was limited by the
substitution of some or all of the children, he
was a proprietor and not a usufruitier. In Be-
noit & Marcile, a case not unlike the present, the
majority of the Court held that the bequest to
the husband was a usufruct (1 Rev. de Leg,, p.
140), but I don’t think this is the construction
to be put on the will of the first wife in this case
Nor do I think it should affect the question if
we were to hold it was the bequest of a usufruit,
for the error of a usufruitier calling himself a
proprictor is not surprising, and is easily ex-
plained. Besides the enumeration of the pro-
perty, there is also a bequest by Jean Corriveat
to his second wife of the usufruct during her life
or viduité, of the half of the mill belonging to
him, a8 being part of his share of the commu-
nauté existing between him and his first wife,and
all bis moveables, over which he had complete
control, indicating so far as acts can, that he had
fully in view, while making his own will, the
obligations imposed by the will of his first wife.
I, therefore, think we should hold that Jean
Corriveau exercised the faculty conferred upon
him, and I think he exercised it rightly al-
though the will only mentions children and
grand-children. He was expressly allowed to
stipulate charges, and great grand-children
should be included in grand-children, just
as grand-children are included in children.
See the decision of Papiunianus, on which
Pothier relies. Subst. 4to Ed 515. See also
3 Henrys, p. 76, as to effect of substitution
générale by testament,

The next question is as to the effect of the
Décret. 1t was in a suit of Hamel & Pineau et al.,
and it is admitted that the suit was against the
same grevés as those in the presentaction. Their
subsequent renunciation to the succession of
Jean Corriveau,even if it were a renunciation to
the succession of their grand-mother, would
not discharge them of the judgment in the
suit which they had not defended, and from
which there is no appeal. The principle of
the right to renounce at any time until actual
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acceptation, by word or deed, is subordinate to
the principle of the res judicata, which creates a
presumption juris et de jure, between the parties.
Pothier puts this very clearly in the Cout.
d Orléans, cited by appellant, p. 595 4to. Ed.

I don't think the appelés have anything to say
in the matter. I am therefore to reverse.

SUPERIOR COURT.
MoNTREAL, Dec. 23, 1882.
Besfore ToRRANCE, J.

MANTHA v. SkaUIN.
Capias—Secretion.

The defendant refused to deliver wood according to
contract, demanding a higher price than had
been stipulated in a notarial agreement. Held,
that this was not & secreting, and the capias
issued against him was quashed, without costs.

Per CuniaM. The question here was the merits
of & capias taken against the defendant for the
sum of $625. The ground was that he was
secreting his estate.

The parties were dealers in wood. The defen-
dant lived at Plantagenet in Ontario, and under-
took by a notarial agreement, in October, 1880,
to deliver to the plaintiff in 1881, 450 cords of
wood, with cribs, at the Bord au Plouffe. The
consideration was the sum of $450. $100 was
cash, and $100 was payable in the winter, and
the balance on the delivery of the wood. The
wood was not delivered in 1881, owing, it would
appear, to the low water in the rivers. Of the
winter payment, $75 was paid, leaving unpaid
$276. The wood was ready at the Bord au
Plouffe on the 24th July, 1882, but Seguin was
not ready to deliver without an increase of price
a8 a compensation for not having received the
whole of the second instalment of $100 in the
winter, namely $25, though there is no proof of
his having asked for it, and, on the contrary, he
asked for and received $50. Seguin says him.-
self in his deposition, folio five, that he refused
todeliver without being recompensed. The fact
was that the price of wood had advanced, and
Seguin was interested in demanding a higher
price, but it was contrary to his agreement.
Mantha then tendered the balance of the price,
$275, which was refused, and a seizure took
place accompanied by a cupius, on the ground of
secretion.

I do not consider that secretion has been
proved. On the contrary, my conclusion is
that it has been disproved. At the same time,
I have no doubt that Seguin alarmed Mantha by
his acts as well ag his words. I hold that the
probabilities are that Seguin was in easy circum-
stances, possessed of land and moveables at his
domicile. The trouble was brought on by his
greed in-endeavoring to make a better bargain
with Mantha. After the attachment and capias
friends endeavored to make peace, and I com-
mend them for it, but they failed though nearly
successful. Mantha offered a sum of money for
a settlement, and the offer was at first entertain-
ed, though finally abandoned by mutual consent.
It is to be regretted that the wiser counsels did
not prevail. My conclusion is that the petition
should be granted, but in view of the circum-
stances of the case, and the blameworthy con-
duct of Seguin, it is ordered that each party pay
his own costs on the petition now disposed of.

Petition granted.
Madore for plaintiff.

Augyé for defendant.

COUR SUPERIEURE.
MoNTRrEAL, 14 mars 1881.
Coram RaINviLLE, J,

Louis Duruy es-qualité v. MicHeL Bourpeavy, et
Arexis CHErl BOURDEAU, opposant afin de
charge, et OcTAVE PINsoNNAULT, opposant
afin de conserver, contestant.

Basl— Opposition afin de charge.

Per CuriaM. Le demandeur ayant fait saisir
un immeuble sur le défendeur, Popposant a
produit une opposition afin de charge, demandant
que la vente n'ait lieu qud la charge de son
bail. Il allégue un bail authentique pour 1'es-
pace de huit ans, et 'enregistrement de ce bail
en date du 29 novembre 1878. Cette opposi-
tion est contestée par Pinsonnault, qui allégue :

Que par un acte de vente dtiment fait et
passé le 23 mai 1868, devant Mtre Labelle,
notaire public et témoin, au dit lieu de St.
Michel Archange, le dit opposant et contestant,
vendit au détendeur, Michel Bourleau, fils, Ia
terre désignée au dit acte produit comme partie
des présentes et qui est la méme que celle
saisie en la présente cause, & la poursuite du
demandeur Dupuy, es-qualité, et i laquelle g'ap-

1 plique la dite opposition afin de charge ;
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003:; :::tt; venlte fut' ainsi faite pour entr’autres
ot ns, le prix de 18,000 livres, ancien

) que le défendeur promit et s'obligea de
Payer au dit contestant, aux termes, avec les

intére 5
ts et de la manitre mentionnés au dit

acte ;

gith:l: le dit at:‘te de vente a été dliment enre-
o com:}ldentler. au. Bureau d’Enregistrement
la dite ¢ de Nq.nemlle, dans les limites duquel
. terre était et se trouve située, le dixiéme
Jour de décembre 1869 H
ezé'?:ge le :it jugement du 22 novembre 1879, en
o atio;z. uquel est émané le dit bref d’exécu.
ot o 8i noté comlf:e opposition afin de conserver
- tf: ur des arrérages dis sur le prix de
e c,o :;woir : pour .la somme de $500, mon-
nstaln ectif des onziéme, douzitme et treizieéme
1o7a ot ents échus r‘espectivement en mars 1877,
cons 1879, avec intéréts au taux de huit pour
i par tlm,. & compter du ler avril 1879, et les
o di: ;e atifs, tel que mentionné au dit Bref et
uge.ment produits en cette cause ;
pO?l;l;l :Ia dite terfe. se trouvait affectée et hy-
o sﬁretéee tp:\r prl.vﬂege de bailleur de fonds pour
on itaf : e’palement du dit prix de vente,
o 1:’ p” 1: l.nteréts et frais accrus et & accroitre,
autres lé Ju.gement et de préférence a tous
a ditc:) anciers, et no.mmément de préférence
Fencont pp(;)sant Ale.xm Chéri Bourdean, et a
P rfa e ce dernier et de tous les prétendus
8 réclamés par sa dite opposition afin de

‘l“::rge, en vertu du prétendu bail, servant de
e & cette dernitre opposition ;

. Que' (!’ailleurs tous les allégués de la dite
u[)):::;txon. afin de cherge et chacun d'iceux
pipy ;ux, insuffisants et maf fondés en droit et
tm(})ﬁu;aele prétex:du bail ne pourrait étre, dans
Pt 8 cas, qu un‘acte simulé concerté entre le
fend(:)‘::)sant, Alexis Chéri Bourdeau, et le dé-
alos o (;tos.on fré’re, (dont linrolvabilité était
s o ire fat 1 ?st encore) au préjudice et en
e bztc:'ieanc.xers nombreux de celui-ci, et
e faire des embarras an dit cou

testant et de lui faire tort.’
cof;til:e la question est de savoir si un bail

) ue une charge sur la propriété louée.

o ot:;ila:‘cwn droit le bail n’engendrait que
et 1o mcg:elons entre le bailleur et le preneur,
Fechoter 8seur A titre particulier du baill ur,
le prons par exem}).le, avait le droit d’expulser
ur ou locataire. Ce droit a été changé

sous le C.N. et par l'art.1743, 'acquéreur ne peut
plus expulser le fermier ou locataire lorsque le
bail & une date certaine. Troplong avuld la
création d’un droit réel ; mais son opinion est
combattue par la généralité pour ne pas dire
'universalité des auteurs, qui ne voient dans
cette disposition de l’art. 1743 que I’application
d'une convention tacite entre le vendeur et l’ac-
quéreur d'un bien affermé drentretenir le bail
existant.

Notre Code, art. 1663, reproduit exactement
les dispositions du code francais,

On créait donc un droit occulte secret, et I'ac-
quéreur d’immeuble pouvait se trouver en face
d'un locataire qui aurait droic d’occuper cet
jmmeuble pendant plusieurs années, Craurait
4t6 un grave inconvénient et dans bien des cas
une grande injustice.

On en a tellement senti les inconvénients en
France, que la loi du 23 mars 1855, & ordonné
la transcription des baux de plus de 18 ans;
car comme dit si bien Flandin, que le droit du
preneur soit ou ne soit pas un droit réel, il n’en
est pas moins certain que le bail & longues
années, #il n’est pas, comme l'usufruit, un
démembrement de la propriété, altére sensible-
ment 1a valeur vénale de limmeuble, qu'il
constitue ainsi, une charge que les tiers sont
intéressés & connaitre.

1 Flandin, Transcript. No. 496.

(est ce quont fait nos codificateurs en exi-
geant l'enrégistrement des baux excédant un
an. Le bail dimmeubles pour un terme excé-
dant un an, dit art. 2128, “ne peut étre invo-
qué & Dencontre d’un tiers acquéreur #'il n’a
été enregistré.”

Les commissaires ayant suggéré cette dispo-
sition nouvelle disaient dans leur rapport:
u Ayant suggéré d’'amender la loi en force, telle
« qu'exposée en lart. 56 du titre: Du louage
#(qui est maintenant 'art. 1663 de notre Code)
« et de déclarer qu'a l'avenir la vente par le
« locateur de 'immeuble ne mettra plus fin au
« bail, I'adoption de cette disposition ferait du
« bail une charge sur 'immeuble, qu'on doit sou-
« mettre comme toute autre charge, & la publi-
& cite.”

Lropposition est donc maintenue, et voici le
jugement de 1a Cour:

A ttendu que lopposant afin de charge, Alexis
Chéri Bourdeau, soppose & la vente de l'im-
meuble saisi en cette cause, & moins qu'il ne
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soit vendu a la charge de son bail, savoir, un
b.il passé & Napierville devant Mtre A. Barrette,
notaire, le 29 novembre 1878, par lequel le
défendeur loua & Fopposant pour huit années 3
compter de la date du dit acte, Pimmeuble saisi
en cette cause, lequel bai] a été enregistrs le 30
novembre 1878, au bureay denregistrement du
comté de Napierville,

Attendu que le nomms Octave Pinsonneault,
g'instituant opposant afin de conserver, conteste
la dite opposition afin de charge en autant que
le dit bail ne forme Pa8 une charge sur le dit
immeuble, et allégue quiil est créancier du dé-
fendeur en vertu de l'acte de vente dimmeuble
par le dit Pinsonnault au défendeur, passé le 23
de mai 1868, & St. Michel Archange, devant
Mtre. Labelle, notaire et témoin, et en vertu
du jugement obtenu par lui contre le dit défen-
deur, le 22 de novembre 1879, dans une cause
mue devant la Cour Supérieure du district
d'Iberville, sousle numéro 1881, pour la somme
de $500.00, étant les trois Versements en capi-
tal de mille francs, ancien cours chaque, échus
respectivement en mars 1877, 1878 et 1879, en
vertu du dit acte de vente; »

Attendu que le dit obposant afin de charge
répond au dit contestant quil est sans droit de
contester la dite opposition, en autant qu'il
n'est pas partie en cause ;

Considérant que d'aprés l'article 1663, l'ac-
quéreur d’un immeuble lous ne peut expulser
le locataire 3 moins de stipulation spéciale i
cet effet dans le bail;

Considérant que d’aprés larticle 2128, le bail
excédant un an peut étre Opposé aux tiers s’il
a été enregistré ;

Considérant que I'effet de ces dispositions est
de faire du bail une charge sur Vimmeuble loug,
ainsi que s'exprimaient leg codificateurs dans
leur rapport sur ces articles, et qu'en consé.
quence la contestation du contestant et les con-
clusions prises par lui sont mal fondées ;

Mais attendu que sur permission de la Cour
le dit contestant a amends les conclusions par
lui prises criginairement et a pris des conclu-
sions subsidiaires demandant que dans lecas ou
la dite opposition afin de charge serait admise,
la vente n’ait pas lieu soumige 3 telle charge, &
moins que bonne et suffisante caution ne lui soit
fournie que 'immeuble gerg vendu & un prix
suffisant pour lui assurer le montant de ce qui

—

lui est dd, et attendu que Ia Cour a réser";
d’adjuger sur les frais du dit amendement e

3

méme temps qu’au mérite ; %

Considérant que le dit contestant allégue ‘%
fait voir par sa dite contestation quiil est créan
cier pour la somme de $1,500.00, savoir: $500-3
00 en vertu du dit jugement, et $1,000.00 pouf;
les versements de 1880, 1881, 1882,
1884 en vertu du dit acte de vente outre ity
intérétsau taux de huit par cent sur le montant;
de chacun des dits termes de paiement, b.comP’l\
ter de leur échéance respective par privils (i
de vendeur avec hypothéque antérieure a l.‘f
créance du dit opposant afin de charge, plu'f
$102.15 pour frais sur le dit Jjugemeny ; ,

Considérantque 'imposition de Ia dite charge :
aurait U'effet de léser les intéréts du dit contes"%
tant, déboute le contestant de ses conclugions
principales, mais maintient ges conclusions sub-
sidiaires ou additionrelles, ne maintient I'oppo-
sition afin de charge et n'ordonne la vente d6
l'immeuble saisi soumise 3 telle charge qu'a 18 |
condition que le dit opposant afin de charge
fournira an dit contestant bonne et suffisanté
caution sous un délai de quinze jours, que I'im- o
meuble sera vendu A un prix suffisant pour lui
assurer le paiement de ce qui lui est da savoir:
la somme de $1,500.00 en capital et $102.15 de
frais, moins les intéréts sur les paiements 3
échoir, et & défaut par le dit opposant afin de
charge de fournir le dit cautionnement sous le
dit délai de quinze Jjours et ce délai passé, 88
dite opposition sera renvoyéc purement et sim-
plement; et adjugeant sur les frais,vu l'amende- 2
mert permis et ly réserve faite quant aux frais
a Cour conda mne le dit opposant afin de con-
server et contestant, i payer les frais de contes-
tation depuis la production de sa contestation
inclusivement dans tous les cas, distraits A M.
J. E. Robidoux, avocat de Popposant afin de §
charge, les frais de Ia dite opposition afin de
charge devant étre pris sur le produit de Is - |
vente aprés paiement du dit contestant dang le 4
cag oltle dit opposant afin de charge fournirait q
le dit cautionnement, et le dit opposant afin de %
charge devant supporter les fraig de production
d’opposition dans le cas ot il ne fournirait pas
le dit cautionnement.

it

J. E. Robidouz, pour Uopposant.
Piché § Bureau, pour le contestant, -
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PROLIX JUDGMENTS,

W-e quoted last week the words of Chief
Justice Bharswood With reference to opinions
lln.necessarily Spun out. We now find the same
Polnt noticed in another quarter of the world,

the Knglish J,gu Times having the following
remarks on the subject :

“ Public attention cannot be too often or too

meltedly drawn to the serious consequences
Which may,

diffuge and often do, result from the too
freque til 8ments of learned judges. How
soms ln y do‘es one hear, when the words of
 dicy ear:led Judge ave cited, that it was « only
um,” or was not « necessary for the judg-
l;ent.," and therefore is not to be regarded as
d::ii(;?ng otrhbobe t.aken .into consideration in
able ingt e questxofx at issue. A very remark-
the ca: ance of this has lately occurred. In
236 1 e 01" Brfzdley V. Baylis, 8 Q. B. Div. at p.
1 Lord Justice Brett ig reported to have gaid :

[ But Bllpposin . Tp e
g during the qualifying year one
of thoge lodgers leaves, an o

d the owner there-

:I::n f::'s he assuredly must) resumes the con-
view ot :‘: that unlet.part ; according to my
of By g € statutes, immediately by that act
) o houosz people left in the house, who have
Questies :e old?n';, be‘come lodgers again.” The
or s thor decision in that case was whether
part o the appel'lant “ separately occupied a
ing of ePdwc?lllng house ”" within the mean.
tration Ae arliamentary and Municipal Regis-
Pauple Act, 1878, and the Representation of the
b casecdt', 1867, so as to entitle him to a vote.
Lord ey id not raise the point referred to by
the stice ?fett in his judgment. During
recent revigions of the lists of voters con-

:;‘:ZI‘:I;}OLstress has been laid upon the judg-
o . C .
have bogr :J nstice Brett, and many objections

ade to the claims of occupiers on

21(‘)28:1:1;: th:t during the quali tying year, in
the Jandlg :;o 8ome one room becoming vacant,
the houser l.ma exercised such a control over
in hig Jog B8 18 veferred to by the Lord Justice
not, samﬁix:en.t. In one instance the objectors,
Darcistor . wxlth the decision of the revising
v Bayli’a lg)ea ed to t.he court above (4ncketell
1+ Vec. 1), with the result that the ob-

e

Jt h‘;ﬁ‘:r:;: over.ruled, and the court held that

which wey ::f Judgment of Lord Justice Brett

them, ag i wled UPon was not binding upon

of the was not Decessary for the decigion
Restion before the Court of Appeal.

Similar instances might be indefinitely mul-
tiplied, all arising from what we venture to
think is a great mistake, namely, too great
diffuseness on the pait of learned judges in
delivering their judgments. Whatever appears
in a reported judgment «f a learned judge is
certain to be adopted and acted upon sooner or
later ; and it is & result which can only be de-
precated and deplored when action is taken
upon dicta to which sufficient consideration
and attention may not have been given, or
which, in cases where more than one judge is
sitting, would not have been indorsed by the
majority of the court bad they constituted an
opinion on the essence of the case. So long,
however, as judgments are delivered which
deal with _assumptions and facts outside those
before the-.court for decigion, so long will
general complaint be made, and that not with-
out great and sufficient reason.”

Of course, it must be borne in mind that
there are cases where the opinion is necessarily
extended to some length, e. g., where a review of
previous decisions is called for, and is of great
value in explaining the judgment. The cri-
ticism of the Law Times is directed chiefly
against the expression of opinions on points
outside of the record.

NECESSARIES.

In Conant v. Burnham, Supreme Court of
Massachusetts, November, 1882, it was held
that the services of an attorney in prosecuting
the husband upon a charge of assault and
battery preferred by the wife, are not necessaries
for which she can charge him; for it is the
duty of magistrates to prosecute such charges
upon complaint made to them, and it is pre-
sumed they will do that duty, The court said:
“There may be occasions when such services
are absolutely essential for the relief of a wife’s
physical or mental distress. Suing out a writ
of habeas corpus to deliver herself from unjust
or illegal imprisonment, or to regain possession
of her child, might under peculiar circumstan-
ces furnish illustrations of a strong necessity.
Another illustration may be found in the cir-
cumstances of the present case. The husband
had committed an assault and battery upon his
wife, and had instituted against her a criminal .
prosecution, which, from her final acquittal,
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may now be assumed to have been perhaps
without just foundation. What was she to do?
Is it to be held that the woman, ignorant of
legal rules and methods of proceeding, without
money or friends, not only deprived of the pro-
tection and aid of her husband, but encounter-
ing his active hostility, was competent to
defend herself properly on her trial befors a
jury? This would be equivalent to saying that
the law considers the assistance of attorneys of
no value. This would not be consistent with
the provision of the Declaration of Rights and
of the statutes giving to every person accused
of crime the right to be heard in his-defence by
counsel. Decl. of Rights, art, 12; Pub. St., ch.
200, § 4. In an indictment for murder, counsel
are assigned to the prisoner by the court, under
the provisions of Pub. 8t., ch. 150, § 19, and are
expected to serve without pay, if the prisoner
cannot furnish compensation ; and no such pri-
soner has gone undefended on this ground.
There is no provision of statute for assigning
counsel to one indicted for a less offence. But
if such asgistance was of value to the defen-
dant’s wife and was necessary to her, no artifi-
cial rule of law should be interposed to prevent
her from obtaining it, in the same manner as
the law allows her to obtain whatever else may
be absolutely necessary under such circum-
stances as may exist at the time. There is no
hardship upon the husband in this case from
the application of this rule; for by his own act
he created the necessity which she was under,
and he made no provision for supplying it. The
defendant’s counsel concedes that the plaintiffs
Bervices were as a matter of fact necessary.
Recent English decisions fully establish the
doctrine for that country, that legal services
may fall within the class of necessaries.
Ottaway v. Hamilton, 3 C. P. Div. 401 ; Wilson
v. Ford, L.R., 3 Ex. 63; Stocken v. Pattrick,
29 L. T. (N. 8.), 507. This court has heretofore
held that a husband is not lNable for legal
services rendered to his wife in successfully
defending her against a libel for divorce filed
by him. Cofin v. Dunham, 8 Cush. 404. There
are reasons peculiarly applicable in this Com-
monwealth to services in such proc: edings,
which do not apply to cases like the present.
Under the laws and customs of this State we do
not think that legal assistance was necessary
for this woman in prosecuting her husband for

e

an assault and battery upon her. The complaint
in such case may be made orally to the magis
trate, who will himself reduce it to writing,
issue a warrant, if it appears that an offencé
has been committed, and investigate the case.
Pub. St., ch. 212, §§ 15, 29.” To the same effect
is Grindell v. Godman, 5 Ad. & EIL 755. «To
hold otherwise would be like compelling St-

Lawrence's executors to pay for the gridiron o8

which he was roasted, I presume the trué
principle of this decision is that the indictment
would be such a luxury to the wife's feelings 88
to take it out of the list of necessaries.”—
Humorous Phases of the Law.

THE LATE BARON MARTIN.

Sir Samuel Martin, one of the Barons of
Exchequor, died January 9, aged 82. The Right
Hon. 8ir S8amuel Martin, son of the late Sif
Samuel Martin, of Calmore, Londonderry, bors
in 1801, was educated at Trinity Colleges
Dublin, entered at Gray’s Inn in 1821, and
afterwards at the Middle Temple; practising
first as special pleader. After having beed
called to the Barby the latter Society in 1830
he went to the Northern Circuit, and gained 8

reputation in Liverpool and other towns by the -

ability he exhibited in the conduct of cases. Hé
married a daughter of Sir Frederick Pollock

the Lord Chief Baron, in 1843, was made Q.Cv'

and at the general election in August, 1847, wa8
elected in the Liberal interest at one of the re-
presgntatives of Pontefract, which he represent
ed till 1850, when he was appointed a Baron of the
Exchequer, and shortly afterwards knighted.

He resigned his judgeship at the close of the .
year 1873, an1 was sworn in one of the Privy
He rejoined the Bench of the Middle

Council,
Temple in 1878.

GENERAL NOTES.

Waxpa 8., was born in Prussia,
and remained in that country till August 25, 187%
when she married an Austrian citizen, and remove
with him

rague,
brought
laws of
those of Austria at twenty-four. The Supreme Cour

a bill of exchange.

t g
at Prague decided that when a woman had become of

full age and thereby i juri in a foreign cotntry, this
Wasa personal right which was not taken away by

ecame a subject of Austria, and that she must
Che Imperial Supreme Court affirmed this
igr the reasons therein stated. — Vienna

4

to Austria, and thercby became a citizen of
that country. On October 19, 1830, she executed, 86 &
To a suit afterward 4
on the same she plended minority. By the ;
Prussia majority is attained nt twenty-one, bY

hef, ;
marriage toan Aastrian citizen, whereby she herself

January 24, 1857,

deemed to remain competent to act in her own right




