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CRIMINAL LAW CONSOLIDATION.

_A good work was done last Session by the
Inister of Justice in placing on the Statute
00k of the Dominion a series of Acts assimi-
ating and consolidating with valuable amend-
Nents the whole body of the Criminal Law.
Omething was accomplished the previous Ses-
Slon, and something yet remains to be done in
Tespect to minor outlying enactments to make
& perfect whole, but we can even now boast of
2 more complete consolidation than they have
!0 England, and we refer to cap. 29 of 32 & 33
Ic, “ An Act respecting procedure in Crimi-
Dal cases and other matters relating to Criminal
i ¥,"” in proof of the assertion. All the lead-
g acts are founded on the Consolidated Cri-
:}"‘1 Statutes passed in England as models,
wlt Such alterations and modifications as
%e'°. Tequired to suit these enactments to the
sa“dltlon of Canada, and such as were neces-
Y to suit the tribunals and mode of pro-

ure in courts of the several Provinces.
moszese meagures were all prepared after the
usty careful consideration by the Minister of
j“ﬁst:e and upon conference with leading
Vincs ‘ﬂﬂd public men from the several Pro-
'l‘ee:" and were pul into shape under the
or 1on of the Minister of Justice by that
Y able lawyer and most experienced legal
the I‘imm Mr. Wicksteed, the Law Clerk of
Deput ouse of Commons, assisted by the
Other able

an y l_ﬁnister of Justice,
th Xperienced men, on the Bench and at

vi%‘“', are ux.xderstood to have given their
lo un:nd assistance. Indeed nothing was
secy one by the Minister of Justice to

Plet e to the Dominion a valuable and com-
® code of Criminal Law.

The bills were introduced in the Session of
1868 and passed the House of Commons, but
owing to influences that ought not to have
prevailed with any man in a matter of science,
the bills were for the most part thrown over
till last Session. Although great disappoint-
ment was felt at the time, the postponement
had this good effect, that the bills were all
again gone over by the Minister of Justice
with the most searching care to discover any
error and test their correctness and complete-
ness in every particular. The bills thus pre-
pared, matured and perfected, finally became
law and came into force on the 1st day of
January last.

As already observed, the standard for most
of them is the English Criminal Law Con-
solidation, and the value and importance of
this is obvious to every professional man,
and indeed must be so to any intelligent
person who takes the trouble to consider the
subject. Such a course opens to us at once
the whole of the English cases decided on
these Statutes, and the learned light they cast
upon the enactments will be of the greatest
possible value in assisting the numerous tri-
bunals throughout the Dominion in determin-
ing any question that may arise upon our own
enactments,

Weare led to make these remarks by seeing
the notices given by members for amendments
to the Criminal Law—laws just come into
force, and we cannot but taink that any at-
tempt to alter a code only just completed, and
before even a single assize has past or sittings
of the Court of Sessions taken place, untimely
snd uncalled for. If any positive error has
been discovered let it be pointed out to the
Minister of Justice, and let him, as the respon-
sible Minister, amend it. But for independent
members who have not had the whole system
in view to be allowed to cut and hack at & bit
here and a bit there because they may deem,
or their constituents may deem some altera-
tion expedient or necessary, is not defensible
on any ground, and we trust it will not be
allowed. If for no other reason the move is
premature, and if the door be once opened to
a “tinkering” legislature, the value of the
consolidation will soon be lost. We trust
that the House, in the public interest, will
repress those adventurous members Who en-
deavour to make up in courage what they lack
in knowledge, training and experience.
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INTERPLEADERS,

INTERPLEADERS.

Nothing, probably, in the ordinary admin-
istration of justice strikes the observation of
the uninitiated public as a grievance more
than the expense too often attending the
litigation of matters of minor importance, or
of trifling value, There is a very natural and
a very common idea that the costs of a suit
should in some degree be proportioned to the
amount in dispute, and this view is becoming
more prevalent every day; and such is the
tendency of legislation.

In one class of cases, however, no step has
been taken in this country to reduce the costs
in proportion to the sums litigated: we refer
to interpleader suits or issues from the Supe-
rior or County Courts. These issues, being
creatures of the Court, may from such fact
have escaped the changes that have from time
to time been made in the direction referred to;
but it may well be urged that the time has
come to follow tte example of the legislation
in England on this subject, or to take some
other course which may secure the desired
result, even in & more effectual manner.

It is provided by section 14 of the English
Common Law Procedure Act of 1860, that,

“Upon the hearing of any rule or order caling
upon persons to appear and state the nature and
particulars of their claims, it shall be lawful for
the Court or Judge, whenever, from the small-
ness of the amount in dispute, or of the value of
the goods seized, it shall appear to them or him
desirable and right so to do, at the request of
either party, to dispose of the merits of the re-
spective claims of such parties, and to determin®
the same in a summary manner, upon such terms
as they or he shall think fit to impose, and t0
make such other rules or orders therein, as t0
costs and all other matters, as may be just.”

In this country, and in England previous
to the above enactment, the consent of both
parties was necessary to give the Court or &
Judge jurisdiction.

Section 15 of the same Act provides that,

« In all cases of interpleader proceedings, where
the question is one of 1aw, and the costs are not
in dispute, the Judge shall be at liberty, at his
discretion, to decide the question without direct-
ing an action or issue, and, if he shall think it
desirable, to order that a special case be stated
for the opinion of the Court.”

As regards the first of the two sections
above quoted, the inconvenience and difficulty
of satisfactorily deciding questions of fact on

affidavit may be urged as an objection; and
there might perhaps be some force in this,
were the difficulty one which could not be
obviated.
nothing could be simpler than to provide that
in all cases where the appraised or sworn
value of the goods seized and claimed by any
one claimant, does not exceed a certain amount
—say $100—the issue to decide the right to
the goods shall be tried in the Division Court
most contiguous to the residence of the judg-
ment debtor.

There would seem to be no objection to
some such procedure as this, as an alternative
in case the Judge before whom the interplea-
der application might come should think it a
case in which the facts should be brought out
by viva roce testimony, and not by affidavit
only. The details necessary to carry out a pro-
cedure such as this could be easily arranged.

This proposition can scarcely even be said
to have the claim of novelty, for there is an
analogous provision with respect to disputes
as to the liability of a garnishee on applica-
tions to attach debts. The wonder is, rather,
that a change has not been made before this,
such as we now suggest.

A very slight experience of a lawyer's

This, however, is not so; for -

office is sufficient to prove the propriety of -

some such alteration of the law as we pro- !

pose. Many a claimant has been prevented
from litigating his claim to goods seized under
an execution against another person by the
mere fact that whether successful or other-
wise, the costs would be more than the valué
of the goods. Thus it is possible that an ex-
ecution creditor who is proof against costs
may recover a debt by simply causing the
sheriff to seize the goods of a third partyi
for the action against the sheriff will, undef
ordinary circumstances, be barred, and th®
claimant will (if venturesome enough to go 10
law), vainly perhaps, seck damages against
the execution creditor or his attorney.

There is a pleasant fiction known to th®
law, that there is no wrong without a remedy
The only difficulty lies in this, that the remedyf
is very often more injurious than the wrong

We might indulge in a long train of reflection®

suggested by these thoughts; but as we migh?
perhaps at length arrive at the conclusion thst
going to law at all is a species of insanity, we
had better, perhaps, in the interests of the pro”
fession, say no more.
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STATISTICS.

We were, some time age, in common with
Other Editors of newspapers and periodicals
In Ontario, requested to call the attention of
OUr readers to the requirements of the Acts,

8689, cap. 80, and 1869, cap. 22, respecting

® registration of Births, Marriages and

®aths in Ontario. Probably, however, our
delay herein has not been prejudicial to the
S8use 50 strongly advocated by the Registrar-
€neral for Ontario in his circular, as the class
0'1' Teaders that we reach has sufficient intel-
'8eNce to be fully alive to the importance of

Aving a complete and accurate record of every
olrth, marriage and death occurring through-
out the Province. In fact lawyers and public

Cials, more than others, necessarily see
Tom getyal experience of every-day business,
® trouble and difficulty frequently arising
thom the want of authentic information on
. 8¢ subjects. In a variety of ways this
o Omation is required, and can only be
tained with much trouble and expense, and
’hal? without that certitude which alone
€8 it of value. Whilst urging the impor-

i::e of a faithful compliance with the provi-
Po S of the statutes for the numerous pur-
: %8s for which these statistics may be useful,
%°es not appear that the returns are to be
Pro ed upon as legal evidence, nor would it be
& Per that they should be at least without

Clent gafeguards to prevent mistakes or
of}::s' At the same time, these returns will
1 be used for purposes where something

0 legal evidence will suffice.

\SELECTIONS.

ON PRIMOGENITURE.
The

trogy,, Measure which Mr, Locke King has in-

e as; Into Parliament, having for its object
holg eslmllatwn of the law of descent of free-
Biog ¢, te to that which governs the succes-
&bolitiopers‘mal property—in other words the
Tendey sn of the custom of primogeniture- -may
Y oyp r°me explanation of the question useful
trover, ®aders; and this, less by way of con-

mcul{ 01 a subject which is one of admitted
Correey g » than in order to aid in forming a
infe‘““’“ on a matter which comes near’
’llunity. Tests of a large section of the com-
be:;. It 18 then in

the first place material to
lnte,e‘:tsmimd that there isa very large class of
the'sh‘ictn lands which, as not coming within
g from, tlﬁleamng of ‘‘real estate,” is mow,

€ most ancient period in our legal

history has been, subject to the same law as
that which regulates the title to personal pro-
perty, and which is therefore free from the
objections which, be they real or fancied, are
considered to attach to the descent of freehold,
or as the lawyers term them *fee simple,”
estates.* These are well known as leases for
terms of years of any duration whatsoever,
short or long, from one to 999 years. If the
owner of this kind of property dies intestate it
is divided amongst his next of kin in the pro-
portions settled by the well-known Act called
the Statute of Distributions,t as if it was so
much money or goods, a system remarkable
forits fairness.  With respect therefore to this
class of interests in land, no objection can be
made as to the proportions in which it is
divided amongst those who are entitled to suc-
ceed an intestate owner ; in other words primo-

eniture, asa consequence of law, has no bear-
ing on leasehold estate. The large districts,
or parcels of land, in which so much money is
invested are divided—or the value of them—
amongst the widow and children or the near
relatives of the intestate. He may of course
by his act give the entire estate to his eldest
or any other son, as he may give it to a more
relative, or to one who is no relative at all.
But this is not the act of the law, nor is pro-
perly chargeableasa defect in our legal system ;
it results simply as a consequence of owner-
ship-

The rule—or custom as it may properly be
termed—of primogeniture as an act of law dis-
tinct from the act of the party, which operates,
generally speaking, on small estates held in
fee simple, and then only in cases of intestacy,
hss it will be seen, but little if any bearing on
-the excessive accumulation of land in the pos-
session of individuals, to which exception is
tsken as being an enjoyment of property so
aggressive as to create an evil which the Legis-
lsture should interpose to remove, or at least
to mitigate. Such undue accumuiation arises
from the acts of parties availing themselves to
the fullest, and perhaps to even a vicious ex-
tent, of the power which they enjoy, and which
ss incident to ownership may or may not be
exercised, of limiting estates so as to runm, 88
it were, in a certain groove and be taken out
of the track of commerce for a period, speaking
generally, of twenty-one years beyond a life
or a0y number of lives in being: and of tying

* The term “freehold” it may be observed, which is in
such general use, was in its original meaning such an estate
23 8 free man would deem worth the holding; and there-
fore in early times denoted an estate for life merely. The

. modern idea annexed to the terms * freehold ™ or ** free-

polder,” signifies the whole extent of the fee: the entire
inberes’t thag?is, which a man can have in lands.

1 This is the Act—or Acts rather, for there are two—
9¢nd and 23rd Car. II. and 1 Jac. II. cap. 17. They were
origiually taken from the Civil Code, having their origin
in the 118th Novel of Justinian; a source which Sl:l‘ h
Blackstone (Com. ii. p. 516) is unwilling to admit, alt on
Lord Holt and 8ir J. Jekyll in former, and Ch;ncli or
Kent in modern times (Com. vol. . p- 191) Biave Cacions:
that the Statute was, as they expressed it, Pgmtlh Y}‘l
civilian,” and to be governed and construed by the civy
law.
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up rents and profits for a lesser though still a
considerable period. Such powers are, it is
obvious, wholly unconnected with, and are in-
deed in their origin directly opposed to, what
is known as the custom of primogeniture; a
right which, supposes the owner of the estate
wholly to abstain from the exercise of any dis-
posing power over his property, and to leave t,
by the negative act, as it were, of dying intes-
tate, to the law to settle the course of descent;
in other words, to the operation of the custom
urd:r which the estate goes to the eldest son
to the exclusion of all other descendants.
Two things, therefore, are to be kept clearly
distinct if we would form an accurate opinion
on the merits of this controversy. One is the
entire exemption of leasehold interests in land
from the custom of primogeniture; and the
other is, that the rule itself is an act of law, a
consequence of intestacy, as opposed to an act
of the party, the owner of the estate. That
law, as it at present stands, will indeed give
the estate to the eldest son to the exclusion of
his brothers and sisters, provided the owner,
‘before his death does no act to disturb its efiect
by such a procedure, as making his will, or
-executing a deed of gift; but the influence of
this law is, for the reasons we have alresdy
-stated, compartively restricted and excep-
tional. In fact, primogeniture, as a feature in
-<our law of real property, is kept alive and per-
‘petuated by the voluntary acts of individual
-owners. The evils which spring from the
“prevalence of this custom arise from the set-
tlors and testators themselves, who, while still
in the enjoyment of their property, and in the
-exercise of what are considered as the legiti-
‘mate privileges of ownership, choose of their
-own will, and tax to the utmost the skill and
“ingenuity of lawyers to secure, that their 1snd
shall be so settled a3 to devolve in a fixed snd
~certain channel to the furthest limits which
Acts of Parliament and the decisions of courts
‘wiil allow.  And hence it may be inferred that

“the allowed partiality for limiting estates to-

“the eldest son is more than a mere consequence
-of defects in our system of law, or an excep-

tional employment on the part of testators of

the privileges which that law confers. It has
-8 deeper root in the nature of the English peo-
ple and their attachment to the soil ; the desire
to become holders of land, and to found 8
family which shall inherit it. These motives
are so powerful that, as is well-known, every
Act of Parliament which has been passed to
encourage the alienation of land and to place
it intra commercium earlier than would other-
wise be the case, has been eluded and some-

times wholly set aside by the ingenuity of

lawyers, who, instructed by testators——not un-
frequently persons of obscure origin who have
acquired wealthdn trad e conveyances
which have the effect of settling property tothe
utmost limits which an artificial and strained
construction of the existing law will allow, and
quite opposed to, nay, almost in fraud of, the
< Intention of the Legislature.

Y

II. It will be seen therefore that the measure
proposed by Mr. Locke King will be very re-
stricted in its operation, and can have com-
paratively but slight effect in checking the
excessive accumulation of land in the hands
of individual owners; which is supposed popu-
larly to be the chief evil attached to the cus-
tom of primogeniture. In what way then it
will be asked can we best deal with that ten-
dency which leads men to acquire and entail
land, and which in these days so much occw-
pies the attention of economists and statesmen!
For unless the difficulty is now fairly exam-
ined, and if possible solved, without violent of
undue interference with proprietary rights, 8
solution of this problem, attempted at a future
time and under less favourable conditions, may
be attended with grave results. The remedy
will probably be best found in the imposition
of additional restraints on that power of tests-
mentary alienation of real estate which seem$
in modern times to have reached an excessive
growth. For in truth if we examine the mat-
ter, the conception of a will, especially 28
known to English law and English lawyers,
and viewed as & method of transferring pro
perty, is one of the most artificial of all possible
ideas. That a man should have during hi$
life and while his faculties remain to him, the
fullest control over what he possesses as long
as such control is not at variance with publi¢
policy, seems just and right; although tho
Roman law, it is worthy of note, which is the
most perfect model of philosophlical legis
lation, went further than the English syste®
in placing limits on what at the present dsy
would be considered as a reasonable exercis®
of the right of ownership and testamentarf
capacity. But thata testator should have th®
power, simply at his caprice, to impose restri®
tions on the enjoyment of property for yes
after he is in his grave, and in favor of person?

of whose very existence he is ignorant, and o )

whom it is doubtful whether they will evéf
come into being at all, seems ultra oires ¥
the highest sense of the words. It is her®
far more than in other branches of the laW
that the highly technical character of th®
English law of real property is seen.
while bequests of personal estate, that is
say, money, chattels, leasehold interests, &%
are dealt with in the larger and more equitsb?®
spirit of the civil law, with reference to whid®
every will of personal property is expoundﬂd'
and from which the law governing such in
ments has been derived, devises of real ests®
that is freehold interest in the land itself, ﬁ
on principles having their origin in the feu!
law, in the light of which they are still in
preted. The differences between these t;g
classes of instruments may simply be st8 oh
thus: a will of personality is regarded as o
expression of the last wishes of a testato"b;,
to what he desires should be done with o
personal estate; and accordingly in this _0‘.d
of instruments certain fixed limits, aris!
partly from the nature of the property 1*
. .
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a

1:\3 tll)lamy from the source from which the | their own. In such cases as these it would

Wlieszt regulates it is taken, have from the | geem just that the claims of the public, of the

Posed tﬁmes in our legal history been im- | country that is, in which a man has lived, and
nse Which the testator is not allowed to | which has extended to him and his property

%ntegess. But wills of real estateare not in | the protection of its laws, should be held

tall | Plation of law regarded as testaments
eva, b this sense, but are viewed and con-
y‘?hces’ documents of title—the fact of
eing as it were eliminated—operating
nsfer particular lands to a particular
€8, subject to all the limitations and con-
sem“s by which the caprice or vanity of the
enjo‘“' or testator may choose to fetter the
1 yment of the lands granted or devised.
the | The amendment needed, therefore, is in
AW of testate rather than of intestate suc-
inclsmn; and the reform should be made to
y i“de those cases where property is limited
inst;mruments other than wills, such as, for
hay Nce, marriage settlements. Further, the
the Which regulates the limit during which
be , 2TPus of an estate can be tied up should
Assimilated to the period during which the
Bué‘mulation of rents and profits is permitted,
Of pous:. chief step should be in the direction
ti°nestralnt on the excessive power of aliena-
esm“*)_w enjoyed, by preventing as well the
ther: itgelf a3 the rents and profits issuing
ac°“¢ from being settled or devised so as
gnrvic“mulate for any period longer than the
ting, 'O, Of three lives in being at the same
by ¢, his period is analogous to that allowed
to ae Roman jurists;¥ it is already familiar
“ponwy?“ as a not unreasonable restriction
"“-liev iSpositive powers ; it would, it is
‘ithere not be unfair towards the tenants
lig; for life or in remainder under existing
enabl.t‘mls, while it would have the effect of
of . .D8 the owner to make theland an article
Doy Mmerce one generation earlier than is
the cage,

°nlAyn-° ther point—which can here be noticed
Upop th?“ﬂ}ne—deserves attention as bearing
I8 difficult and interesting subject. In
Teg] esof intestate sucoession the descent of
of posate to distant heirs and the devolution
layojy, nalty to distant kindred, commonly
wri 35 has been remarked by a learned
of mﬁc“n amount of litigation, the abolition
Yhilg 4y, ¥0uld be desirable. In these cases,
the egtay, claims of those who set up a title to
Bregt intr are remote, questions are raised of
P’Dpe,.ty beﬁcy, which in many cases lead to
Usive o8 Wasted in protracted and ex-
oW fun —ntention. It is open to argument
"egw. ofth?t i3 to say, extending to what
TCopniseq kinship—such claims should be
Ly, e8peg a8 conferring a title to property at
the g > oCially where, as sometimes happens,
Upon persor 1nterest devolves unexpectedly
Qugeg m".“s who, from ignorance or other
e of th Incapacitated from making a proper
Ume pyq'c Wealth which they never st any
\m‘:‘i‘ﬂe grounds for regarding as
s

See
Aaciens yopan's Lustitutes, B iL, tit, 16, Msine's

tra
evig
ditio

paramount to those of one who, as in the case
of real estate, may found his title on his
descent from the most remote male paternal
ancestor of the intestate, or who claims a
ghare In t}le personalty because he chances to
be a survivor of many, standing, probably, in
the fifth or sixth degree of kindred to the
deceased owner.*

The proposal to apply in these cases the
property to State purposes in diminution of
public burdens, has the support, amongst
others, of Mr. Hill ;t and besides the equity
of the proceeding itself, it is to be kept in
mind that its adoption would inflict no injury
on those from whom is merely withheld that
which they never looked to enjoy. And as
agsinst persons who stand in such a remote
degree of relationship to the ancestor, there is
also the presumption, arising from his testa-
mentary silence, that if he was not in favour
of, he was at least, not opposed to, the appro-
pristion of his property by the State; a body
which may not unreasonably be considered as
having as strong demands on such undisposed
of interests as remote relatives for whom he
cannot be shown to have any partiality, and
of whose very existence perhaps he was not
even aware.— Law Magazine.

SECURITY FOR COSTS.

The principles upon which the law as to se-
curity for costs is founded have not as yet been
carried to their legitimate consequences. The
existing legislation on the subject is based on

' the principle that it is productive of individual
hardship and public inconvenience that a man
ghould be brought into court to answer a com-
plaint Without reasonable security that he will
be repaid his expenses in the event of the com-
plaint turning out to be unfounded. If some
such principle of natural justice, or public
policy (whichever it be called), were not recog-
nized, it would be impossible to justify the
law Which requires security to be given by a
plaintiff residing out of the jurisdiction. On
the other hand, if this principle be well
founded, why is its application confined within
such narrow limits, and not a%plied to all cases
in which the defendant is without security fqr
the payment of his costs, if successful? This
is & question which has often been asked, and
to which no satisfactory answer has as yet
been given, On the one hand, it would be
monstrous to shut the doors of the courts to
all but the rich. A man’s disabillity to give
«gecurity for costs” may be owing to the very
wrong for which he seeks redress. It would '

* Beo Mr. Joshua Williams® work on Personal Property,
p. 195, where this view is advocated.
t Political Economy, Vol. L. p. 372
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Security For Costs—ORoK v. GARVIN.

|C. L. Cham.

be iniquitous to place it in the power of a
wrongdoer to leave his victim without legal
redress by the simple expedient of completing
his ruin. This would be a violation of the
fundamental principle of Magna Charta,
“ Nulli negabimus justitiam aut rectum.”
Nay, it would deny justice precisely where it
is most needed ; for a debt or injury of which
the rich man thinks little, may be a matter of
life and death to the poor. To enact thatin
no case should a pauper plaintiff be permitted
to proceed with an action at law or suit in
equity, without giving security for costs, would
therefore offend against a fundamental princi-
ple of natural justice far more sacred and in-
violable than that upon which legislation bas
acted in affording to defendants their existing
protection.
The practical question is, how these princi-
ples may best be reconciled: the poor man
enabled to enforce his just rights, and the pub-
lic protected against groundless litigation, un-
dertaken by those to whom their liability to
costs, if unsuccessful, has no terrors. Canta-
bit vacuus—as well before the sheriff’s officer
as before the robber. There is a class of
actions known as speculative which are by no
means identical with those in which the plsin-
tiff is a pauper. An action, for example, by a
pauper on the foot of a bill of exchange, or a
.suit in equity by a pauper for the construction
+of a will or deed under which he claims, could
scarcely be called * speculative,” unless by a
“very wide extension of the term. Can no
vmeans be devised of distinguishing between
the two classes of cases in which the plaintiff
+is not a mark for costs, allowing him to pro-
~veed in any proceeding which is legitimately
‘instituted to enforce a fair claim, or to obtain
s Tedress for a substantial injury, but requiring
- sufficient security where the action really be-
-longs to the class known as “speculative?”
‘Tt is perfectly impossible to notice this dis-
“tinction by any hard and fast line, drawn by
the Legislature. If it is to be made at all, 1t
must be by virtue of a discretion vested in
gome tribunal. We are strongly in favor of
the creation somewhere of a discretionary
power to require security for costs from liti-
gants—plaintiffs or defendants—in any pro-
-ceeding where it is shown, first, that in the
absence of such security, the opposite party,
if successful would lose his costs; and secondly,
that having regard to the nature of the action,
the relation of the parties, and the circumstan-
ces of the case, it would be productive of hard-
ship or injustice that proceedings should be
carried on without such security. Probably
this power might best be conferred upon the
master of the court ; but these and other ques-
tions of detail must be considered at a future
time. We desire at present to cali attention
to what we canmot but consider a serious blot
in our judicial system.—Irish Law Times.

ONTARIO REPORTS.

COMMON LAW CHAMBERS.

(Reported by HexrY O’Briew, Esq., Barrister-at-Law.)

OROK V. GARVIN.

Certificate for full costs—Overflowing land— Is. Damages-

Under the Statute of Ontario, 31 Vic. ch. 24, sec.1, a judg?®
should certify for costs where he would have done 8¢
under the repealed section of the C. L. P. Act.

In an action for overflowing plaintift’s land, the defendand
pleaded not guilty, and the jury found for plaintiff and
1s. damages.

Held, that under the circumstances of the case (there beiné
important rights at stake, and it being such a case 88

would properly be removable from an inferior Court |2 A

certiorari), the plaintiff was entitled to a certificate fof
full costs under 31 Vic. ch. 24, sec. 1 (Ont).
[Chambers, Decermber. 1869.]

This was an action for overflowing plaintiff "
land by & dam maintained by defendant. The
plea was not guilty. The jury found for plainti
and one shilling damages. The plaintiff’s couns®
moved for the necessary certificates to entitle hi®
to full costs, and to deprive defendant from set”
ting off costs.

McCarthy, for plaintiffs, subsequently, on 00 .
tice to the other side, renewed his applicatio® |
before the Chief Justice who tried the cas®

He contended that the action was really brough
to try a right besides the right to recover da®;
ages, and that it was not a case of the kind
proper to be tried in the County or Divisio®
Courts: that the act of defendant was such

might, if permitted, ripen into a right; and
plaintiff was bound to bring an action to pré
vent this, and his action could only properly P
brought in.a proper court of record, go that,

the event of it being necessary to shew a 1% .

covery by the plaintiff in answer to a plea of es
joyment as of right for twenty years or more,

eould prove the recovery by record made up with

pleadings, postes, judgment, &c. If it wer®
case that was completely within the jurisdicti®y
of the County Court, and the plaintiff could b®
known that at the outset, yet as the decisio®
the question raised in it might deprive the oW?",
of the mill occupied by the defendant of a v&
able right—viz., to raise the water to work ! !
mill—plaintiff might well think that if he
brought the action in the County Court, the
fendant would have applied to remove it by o
tiorari. Independently of this the law on
subject of riparian rights has recently been B o
discussed in Eogland, and a question of 8%
difficulty might arise in a suit of this kind.

poyc, for the defendant, contended that in b"
action it was simply decided that defendant 'y
by his act injured the plaintiff to the extel‘d
one shilling,. The pleadings raised no que®

of right, and there was no more necessity

bringing this action in the superior courts ' s
there would have been if defendant had 0%,
tree on the plaintiff’s land, and the latter 'y¢
brought an action to recover damages fof e
trespass, defendant setting up no right to 4t
mit the trespass, but merely denying the ”"/
Emery v. Iredale, 7 U. C. L. J. 181;

o

::; i

Tho el
V. Crawford, 9U. C. L. J. 262; Mitchell v. Bpo'l'
26 U. C. Q. B. 416; Marriott v. Stanley, 9
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5;0' 89 Shuttleworth v. Cocker, 1b. 77; Morri-
" ¥. Salmon, Ib. 387.

thRmHARDs, C. J.—The words of the section of
8 1 Ommon Law Procedure Act were the same
24 08¢ of the Imperial Statate 3 & 4 Vic. cap.
8t 8ec. 2, The first part of section 1 of the
Atute of Outario, 31 Vie. cap. 24, sec. 1. is to
Qoe Same effect as the Imperial Statute referred
ort ““If the plaintiff in any action of trespass,
Tespass on the ‘case, recovers by the verdict

pl 8 Jury less damages than eight doliars, such
. 81ntiff shall not be entitled to recover, in re-
'f::“ of such verdict, any costs whatever, whf:ther
e Yerdict be given on an issue tried, or judg-
Drens has passed by default, unless the judge or
®8iding officer before whom such verdict is ob-
Mbed, immediately afterwards, or at auy future
;ne to which he may postpone the consideration
in th’e matter, certifies on the.bnck of the_record,
las 8 form hereinafter provided, to entitle the
Plaintig 1, fall costs,” &. Under the Imperial
8tute and the Common Law Procedure Act the
no‘:ﬂso is to the effect, that the statute should
the PPly if the judge ‘ certifies on the back of
® record that the actfon was really brought to
£ ya right besides the right to recover damages
the trespass or grievance complained of, or
thu the trespass or grievance in respect of which
1 €action was brought, was wilful and malicious.”
o the Statute of Ontario this proviso is entirely
Witted, and it is left quite in the discretion of
coe Judge to certify, to entitle the plaintiff to full
:ts or not. The decisions under the repealed
hendm&y nevertheless be looked at, for I appre-
Yo l'-hn.t under the existing statute the judge
theu d certify when he would have done so under

e Tepealed section of the Common Law Pro-
dure gct,

Ti},ﬁ Shuttleworth v. Cocker, 9 Dowl. P. C. 82,
faig “‘1, C. J., in referring to the English act
vent ‘I.tuke the object of this act to be to pre-
tion Plaintiffs from bringing actions of & vexa-
d‘ms and litigious natare, where only a small
"ha:ge has been sustained, and where no right
aeﬁOeVer i8 in issue between the parties; and if
te N8 are brought in such instances, certifi-
i“ cannot be granted, and the plaintiffs lose
Nnir Co0sts.” That was an action wherein the
H em‘ﬁ'. the owner of & house, complained of
defendant, who was the owner of a mill

on pp Orkshop, that he used the engine, &,
3“&05 Premises, so that noise, smoke and in-
Phint'sﬂ‘:ilmt came from them and injured the
he dl 8 house, and rendered it uninbabitable.
at iefendant in answer pleaded mnot guilty,
on ‘h:, he denied that that which was stated
The 1 face of the declaration bad taken place.
ing M“"ned Chief Justice then proceeds: ¢ Look-
that
fon of

{hese circumstances the plaintiff declares
18 house is rendered uninhabitable by rea-
ett' e defengnqt’s acts, and on the other side
Works :g. ant, insisting on going on with the
Plaintig ich he has commeunced, and which the
hig ¢ ar Says form the ground and gravamen of
doeg nogge’-"ho can say that a question of right
1 - l&t:\se between the parties. The plain-
the nuip aing tlm.t bis right to his house, free of
inys dedsunce which is alleged on the record, is
tide gy, and the defendant says on the other

2t this, which is alleged to be a nuisance,

is in fact none at all. Therefore looking at the
facts of the case it does not appear to be one in
which the plaintiff is going on vexatiously, or for
small damages only, but that it is a case in which
the right came in question. On the evidence which
was adduced the case took the same course. The
defendant strove not so much to prove that the
plaintiff had sustained very smsll damages only,
and the cross-examination was very much di-
rected to that point, as that the defendaut had
adopted mades of carrying on his manufactory
with a8 little injury as possible, still maintaining
his right, however, t» carry on the same business.
Therefore, in my opinicn, it is an action really
prought to try a right besides the mere right to
recover damages ; and one cannot but ask why,
if it were not so, the defendant did not admit
the right of action and proceed anly on that

rt of the case which would be directed to the
pitigation of damages ”

Bosanquet, J., in his jundgment. eaid: «In
order to support the detendant’s view, the action
must not have been bhrought to try the right, and
the defendant must have admitted he had no right
to do the act; and if the real question was as to
the damages only, there is no doubt that it would
be & case in which the judge should not have cer-
tified. * * ¥ The defendant insisted that he
was Dot in the wrong, that he was right; and. in
consequence, the plaintiff had no right to main-
tsin the action.’’

In Morrison et al. v. Salmon, Ib. 392, the case
above cited is approved of, and in reference tas
it, Bosanquet, J., said: ¢ Nuisance inay either
pe brought to recover damages for an injury to
an acknowledged right, or to try a question
whether the defendant has or has uot a right to
do that which he bas done, which is very com-
monly the subject of question in an action of this
gort.””  Maule, J., said: ¢ Supposing the plain-
tiffs bad proceeded in the Court of Chancery for
an injunction # * % and the Court bad said
that there was some uncertainty as to their
rights, and that they must establish it in a court
of i.aw. The plaintiffs must in that case bring
their action in order to substantiate their right;
snd if the argument which hns here been brought
before the Court were to prevail, they would be
deprived of their costs.”

It appeared at the trial of this case that the
persons under whom defendant held had taken &
lease of the land overflowed from the plaiutiff,
which had expired, and plaintiff was willing to
grant a lease to defendant for the term for which
be had agreed to take the mill, at & smnll rent,
and that defendant had dectined to take this
lease.

Under the facts of this case, and under the
decisions referred to, I am of opinion, if this ac-
tion had heen one which was exclusively within
the jurisdiction of the Superior Courts, I should
have felt bound to certify under the first section
of the act of Ontario to entitle the plaintiff to
full costs.

The defendant did not content himself with
admitting he had overflowed defendnot’s land,
and contending that only small damages were
committed, but, a¢ stated by Chief Justice Tin-
dal, in the case referred to, had stoutly con-
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tended that his dam did not overflow plaintiff’s
land at all. He did not admit that he had not
the right to keep his dam up to its then height,
and pen back the water as it was then penned
back, but contended that the right he exercised
did not interfere with plaintiff's land. Surely
this right was tried, and comes within the prin-
ciple of the case referred to.

It is contended that this suit is of the proper
competence of the Division or County Court.
The action in form is not out of the jurisdiction
of either of theee Courts, and the amount given
by the jury as damages does not put the case
properly in a superior court. The plaintiff con-
tends, and the jury have found, that the de-
fendant bas prevented the water of the stream
passing through his land from flowing in its
natural course, and has penned the same back
on the land of the plaintiff. He contends, if tbis
bad heen allowed to continue for twenty years,
it would crente a right, and therefore he was
acting properly in bringing this action to pre-
vent an easement prejudicial to him being ac-
quired as to his preperty. And he was equally
warranted in bringing the action in this court,
on account of the difficult questions of law likely
to arise in the course of the action, and the pro-
priety of having the action in a superior court of
record to prove the recovery when necessary.

In this particular case the defendant con-
tended at the trial, and called witnesses to prove,
that the plaintiff’s land was not overflowed by
the dam used by bim." The jury, neverthetess,
found against him on the facts brought out on
the plaintiff's case. The defendant had refused
to take a lense at & small rent, and both parties
went down to try a case involving apparently
importaut interests to them, and each called 8
large number of witnesses, including a surveyor
on either side. Suits such as these are not usu-
a'ly tried in the inferior courts, and when com-
menced there would be bound to be removed into
the superior courts almost as a matter of course,
on the application of the defendant. If the plain-
tiff, however. went on in the inferior court, and
the title to land was raised on the pleadings, or
on the trial, the suit would at once stop. Whilst
the law is in this state, I do not think it unrea-
sounrble that actions like the present, under the
facts shewn, should be commenced in the supe-
rior courts.

1f the law is changed 80 that when the ques-
tion iuvolving jurisdiction is raised in the infe-
‘rior court the cnse can be readily transferred to
the superior court, then the court and judges
will feel less embarrassment in disposing of
qnestiong of costs when verdicts for an amount
within the jarisdiction of the ioferior court are
‘ve dered in cases tried in the superior court,
“when the excuse suggested for taking the cause
iuto the superior court is that they feared the
deferdant might take a course not necessary to
try the merits of the eause, to oust the inferior
court of its jurisdiction.

Certificate granted.

—

TeE Queen v. Murbpoce MoLeop

Change of wvenue in criminalucam —32, 88 Vic., cap. 29
sec. 11.

Held, that 32, 33 Vic., cap. 29, sec. 11, does not authoris®
any order for the change of the place of trial of a pri-
soner, in any case where such change would not have
been granted under the former practice, the statute only
affecting procedure.

[Chambers, Jan. 5, 1870.]

The prisoner in this case was under recogni-
zance to appear at the next Assizes, at Kingeton,
in the county of Frontenac, to answer a charge
of manslaughter.

W. Mortimer Clark, on behalf of the prisoner,
applied under the provisions of 32, 83 Vic., cap.
29, gec. 11, ontitled ¢‘An Actrespecting procedure
in criminal cases, and other matters relating to
criminal law,” for an order to change the venue
from the county of Frontenac, to the county of
York. upon an affidavit in which the prisoner
stated that he was informed and believed that all
the witnesses intended to be examined on behalf
of Her Majesty at his trial, resided at the City
of Toronto: that any witnesses to be examined
on his own behalf at his trial, resided at or near
the City of Toronto, and that he was unable to
pay the expense of the attendance of witnesses
on his behalf, and the counsel he desired to re-
tain at bis trial, if it should take place at the
City of Kingston,

Leith, shewed cause for the Attorney-General.

It would be a bad precedent to allow a change
of venue on the grounds disclosed. The Act
gives no jurisdiction to & judge to change the
venue on these facts and the mere poverty of the
prisoner is no sufficient reason,

The statute is not intended to give any new
ground for ohanging the venue, but merely to
simplify procedure, and to prevent the necessity
of proceeding under the old and inconvenient
Practice of removing the case into the Queen’s
Beach by certiorari, and then moving to change
the venue. The affidavit at all events is insuffici-
ent, as it does not shew the particulars as to wit-
Desges, &c., required by the practice on applica-
tions to change the venue.

Clark, contra.

. It is a mere matter of discretion with the

Judge, and owing to the poverty of the prisoner

‘“it is expedient to the ends of justice” that the

Place of trial shou!d be changed.

Gavrr, J.—Section 11, is as follows: «“When-
ever it appears to the satisfaction of the court or
Jjudge hereinafter mentioned, that it is expedient
to the ends of justide, that the trial of any person
charged with felony or misdemeanor should be
held in some district, county, or place, other than
that in which the offence is supposed to bave
been committed, or would otherwise be trinble,
the court at whioh such person is, or is liable
to be indioted, may at any term or sitting thereof,
and any judge who might bold or sit in such
court, may at any other time order, either before
or after the presentation of a bill of indictment,
that the trial shall be proceded  with in some othef
district, county, or place within the same Pro-
vince, to be named by the court or judge in such
order; but such order shall be made upon such
conditions as to the payment of any additional
expense thereof caused to the accused, as thg
court or judge may think proper to prescribe.’
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izc“‘e affidavit there is mo allegation that the
be u%d is apprehensive that 8 fair trial cannot
cas “.d in the couuty of, Frontenac, as was the
ie in The King v. Holdew, 5 B. & Ad. 847, and
on. Queen v, Palmer, 5 El. & Bl. 36 In the former
880 the application was refused, but it was
8ranted in the iatter on the consent of the Attor-
Bey-General,

Le!t ppears to me that the contention of Mr.
tentj in this case is the correct view of the in.
T 10n of the Legislature, namely, to substitute
Oceedingg like the present for the old practice
B erem“ving the casa by certorari into the Queen’s
th:tch: and then moving to change the venue, and
onl 80 order such as prayed for, should be lpade,
ch Y in cases when under the former practice, a
m:"ge of venue would have been granted; in
of er words, ¢¢when it is expedient for the ends
JUstice that the trial should be held in some
€r plage than that in which the offence is sup-
8ed to have been committed.” It isquite clear
th?t 1m0 guch change would have been made in
ey 8 case, and therefore the present summous
ould be discharged. There is mo saying to
" 18t incynvenience the grauting of applications
¢ the present might not lead.

Summons discharged.

COUNTY COURT CASES.

I
% THE maorrER oF SuTTON, LANDLORD, V. BAN-
. CROFT, TENANT.
v Overholding Tenants Act—Assignee af reversion.
’:g:' the Overholding Tenants Act, 31 Vic. cap. 26, the
The ;dte ‘landlord ” includes the assignee of the reversion.
a

ex ' Act affords a more extensive as well as a more
Peditious remedy than any former statute.

[Huaxzs, Co. J., 8t. Thomas.]

de:fll-’e facts of the case were, that one Burtch
whisood the premises to thig tenant for a term
‘ch had expired, but before the end of the
claip S00veyed the reversion to Sutton, who
E'“e.d the possession as landlord.
mml_l“- as attorney for the tenant, denied the
ino 00 of landlord and tenant within the mean-
Jug of the Act, upon which alone the County
the %e bad jurisdiction. Proof of title and of
em&"“e having been made from Burtch to Ban-
8at aud no attornment shewn from Baucroft
ingg ton, Mr, Ellis claimed to have the proceed-
way;1228hed and the application discharged for
the fa"f privity between the parties, and that
Stity :t I;)f his being in possession did not con-
sign aucroft Sutton’s temant: nor did the
ﬂncr;??m of the reversion constitute Sutton
demqy dts landlord. The notice to quit and
of possession were admitted.

laucgo“:""u, counsel for the landlord, cited the
womgeﬁ“"“ of the Act as to the meanings of the
have tenant” and ¢¢landlord,” whereby they
theip ?slg“ed to them interpretations which
re(‘ene;dma"'y signification do not import, and

to Nash v. Sharp, 6 C.L.J.,, N. 8,

Hucues, Co. J.—In the Act, 4 Wm. IV. Cap.
1, I find an interpretation clause (sec. 59), but
no such meanings attached to the words ¢ land-
lord” and ¢ tenant’’ as are assigned them by the
13th section of the Ontario Act, nor do I find
them in the Con. Stat. of U. C. Cap. 27. The
Act 27 & 28 Vie. cap. 30, affords a more expe-
ditious remedy for cases coming within the
meaning of the previously existing statute, but
I find no extension as to the kind of cases which
might be reached by that remedy, so that up to
the passing of the Ontario Statute, 31 Vie. Cap.
26, any decision of the Superior Courts as to the
extent of the remedy and the class of cases com-
:pg Within the purview of the then existing
statutes would apply and b2 authoritative Not
0, however, siuce the pasaing of the statute now
in question, because the word *: tenaut " is there-
by declared to mean aud inclade an occupant,
s sub-tenant, under-tenant (if there be any dif-
ference between ‘‘sub’ and ‘‘under”) and his
end their assigns and legal representatives: and
the word *¢landlord” is declared to mean and
include the lessor, owner, the party giving or
ermitting the occupation of the premises in
question, and the person entitled to the posses-
sion thereof, and his and their heirs and assigns
snd legal representatives. 1 think that Bonser
v. Boice. 9 U. C. L. J. 213, does not apply as an
suthority in this case, for the statute in question
sffords not only a more expeditious but a more
extensive remedy than was ever devised or con-
templated Ly any previously existing statute,
snd 0o room is left for a well founded doubt that
the word landlord includes the assignee of the
reversion.

I therefore decide, 1st. That this is a case
dearly coming within the meaning of the second
gection of the Act. 2od. That the tenant, Ban-
oroft, holds without color of right, and was ten-
sot, &c., for a term which has expired, and
wrongfully refuses to go out of possession there-
of, &ec.

Writ of possession ordered. *

In the County Court of the County of Elgin.
Decow v. MCCALLUM BT AL.

Trial by proviso.
Trial by proviso, held not to be in force in this country.
[Hucnes, Co. J., St. Thomas.]

This was an application by the plaintiff to set
aside & nonsuit had upon a trial by proviso, the
defendant having carried down the cause, and
the plaintiff not appearing,—on the following
grounds,

1st. That the defendant did not give the p]ajn-
tiff notice to proceed as required by the 227th
seo. of the C. L. P. Act. . .

2nd. That trial by proviso is abolished in the
Courts of Record in Ontario and & new practice
substituted for it by the C. L P. Act, and

8rd. Because no issue book or copy of issue
was served or delivered by the defendants before
proceelding to trial.

—

bu'g“ good authority under the former statute,

Dret::t under the Qntario Act, for by the inter-

100 of the 13th section. no room Whatever

* By an error of the press in the last number an edito-
rial note to this case, which should have appeared in

oft for doubt,

another place, was inserted as part of the judgntent ;
therefore insert the case again. See ante, page 33.
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Hvanes, Co. J.—I shall dispose of the 2nd
ground of objection first, because it is the most
important, and a disputed point in the profession,
and it would seem not as yet settled by any defi-
nite authoritative decision of the Courts. I find,
however, that the present learned Chief Justice of
Upper Canada in the Practice Court, in Cars-
callen v. Moodie, 2 Prac. Rep. 254, said, I see
nothing in the statute to deprive a party of his
right to bring a cause down by proviso, &ec.”
aud further on,—¢ I see nothing in the statute
to prevent defendants from taking the cause
down in the way they havedone.” Thisdecision
I must take at present to be binding upon me in
this matter. The judgment of Mr. Justice
Gwyune, in Chambers, in Summerville v. Joy
etal. 5C. L J. N. 8. 208, goes undecidedly to
coufirm the rame view, tor he says, ¢ It would
sceru that our courts do not consider that the
trial by provise is abolished, for we have also a
rule which is in the words of the statute, that
no Rule for trial by proviso shall be necessary,”
and agnio, **1 am not prepared to say that this
mode of proceeding is abolished ;" and, further
on, ‘“it is a proper point for the court to deter-
mine, and I shall not make an order which might
probably deprive the defendants of what might
prove to be their right, &ec.” These opinions
negatively uffirm the right, but were it not for
their existence I shouid not have hesitated to
set aside the nonsuit in this case as irregularly
obtaincd, from the fact that I should have re-
garded the defendant’s proceeding as a nullity.
beceuse the old mnde of trial by proviso is legally
abolizhed ; it would, however, be presumptuous
i me to set up an opinion against those of the
two learned judges who have expressed opinions
to the contrury (aithough peither of them was
very decided) upon this subject. I feel it my
duty Lowever, in vindication of my own opinion,
to say, that in examining the various statutes
passed from time to time containing provisions
for regulating the practice of our Superior Courts
of Common Law; I find none which ever ex-
pressly or impliedly introduced the system of
trial by proviso, and none which expressly em-
bodied the practice of the Superior Cpurts of
Common Law in England with that of our Courts.
Of course the provision of 2 Geo. 1V. ¢. 1 sec. 24,
whereby the statutes of jeofails and of limita-
tions, and the several statutes for amendment of
the law (excepting those of mere local expedi-
ency in England) in so far as they provided for
the practice of our courts were embodied ; the
provision of tbu.l stutate, I apprehend, brought
into force in this Proviuce the provision of the
watnte 14 Geo M. c. 17, which provided for the
moving for judgment as in the case of a nonsuit,
where the plaiutiff did not proceed to trial ac-
cording to the practice of the court. By the rule
of M. T., 4 Geo. 1V., the practice was no doubt
provided for, because it sets forth that «in
future the practice of the court is to be govern-
¢d (where not otherwise provided for), by the
estublished practice of the court of King’s Bench
in England : aud we find the practice of trial by
provizo expressly recognised before the passing
of the C. L P. Aot, in Doe Davidson v. Qea-
son, 9 U. C. Q B. 6V Chief Justice Robinson
said with regard to it, *“although the trial by
proviso is now in a great measure disused, the

remedy by obtaining judgment as in case of &
nonsuit being commonly resorted to.”” And fur-
ther on, ¢ The trial by proviso is given for his
(defendant’s) protection in proper cases, that
the case may not be kept hanging over his heal
vexatiously.” The practice however, since that
decision, appears to be otherwise provided for,
and the rule of M. T., 4 Geo. 1V., abrogated, and
all the statutory provisions settling the practice
appear to be also swept away, for our C. L. P.
Act in section 1 provides, that in the Superior

.Courts of Common Law and County Courts the

process and procedure shall be as therein set
forth. The 227th eection provides for a case like
the present, If the plaintiff neglects to go to trial
within the time therein specified after issue join-
ed, a certain procedure is prescribed, and the
old procedure being done away by the 223rd
section, so far as related to judgment as in case
of non-suit, I think, with all submission to the
opinions I have already referred to, we have no
practice but that which is to be found in the C.
L. P. Act, or in the rules of practice framed and
pavsed by the Judges since it was passed, an i the
rule of M. T., 4 Geo. IV.; and, all previous rules
being abolished by the Rule of Trinity Term,
20 Vie. (Har. C. L. P. Act lst ed., 591). and
the new practice rules. providing nothing on this
subject beyond what the statute prescribes—this
mode of proceeding to trial by proviso is abolish-
ed. It is true the Imperial C. L. P. Act pre-
serves this right of trial by proviso in the Supe-
rior Courts of Common Law in England, but,
whilst T candidly admit that no inference ought
to be drawn from that circumstance, or because
of its omission from our statute, (for our courts
cannot take judicial notice of the fact that our
Legislature adopted very largely the provisions
of an Imperial Statute, and omitted or changed
others), and that the mind of our Legisiature i8
Dot to be interpreted by what has been copied
from the Acts of other Legislatures, whether
British or Foreign: that it is only proper to
gather and interpret what is intended by what
is expressed in our local or Provincial Acts, and
by what has been the course of legislation and
what authority the courts have exercised in
establishing the practice on a given subject, I
think the mere negative reference to the mode of
trial by proviso in the 227th section of the C. L.
P. Act, and the new rules by enacting that ¢ no
rule for trial by proviso shall hereafier be neces=
sary.”” with all the old practice abolished and &
new mode of proceeding provided, suggests very
little from which it may be inferred that the
right to that mode of trial is preservel to ®
defendant.

As to .he other grounds urged, I think they do
not form reasons for setting aside the nonsuit;
the first would be a valid objection to the entry
of & judgment for defendant’s costs if the notice
referred to had not been given. The rule fof
trial by proviso is abolished and made unneces*
sary, and the notice of trial by proviso is all thaé
is necessary of that proceeding were correct:
Pat. Mac. aud Mar. 816. The third objections
if it were a ground for setting aside the notic®
of triul, is & matter of practice (if necessary)
which should have been moved against promptly
snd not kept in reserve for an apjlicati n lik®
the present; in my view however, it was unne®
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:e;.s"'y for the defendants to deliver the issue
p\g"c . had not been at all changed since the
Irmmf delivered it on 818t May, 1869, and a8
the allowell, the defendant’s attorney, swears
i Plaintiff delivered it then, I can see no occa-
U that existed for the defendant ta deliver it
terwards, on taking the next stepin the cause:
» °Te i8 no time limited for making up the issue,
e the pleadings on both sides are concluded.
+'® Plaintif’s attorney, according to the practice
w 2@ Imperial Courts of Common Law, makes
P and delivers the issue to the opposite party
Na't e purpose of proceeding to trial; if the
in "M will not do so nor proceed to trial with-
an e time allowed by the practice, the defen-
tiﬁ-vt Way make up and deliver it to the plain-
n 8 attorney, in order that he miay proceed
(in England), carry down the record to trial
iei Proviso: 1 Pat. Mac. and Mar. 207. 1If the
pu‘:e has been delivered once it a1ewers for all
thiroses—I think therefore, there is nothing in
'he objection, and if there were, the plaintiff
°uld have moved against it in Chambers long
89, —and not deferred it until the Term as a
Otion to get aside a non-suit.
Rule discharged.
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MaRTIN v. MACKONOCHIE,

Disobedience to monition—Evasive compliance—
of England—Communion service—*‘Kneeling.”

kc,}::{( In holy orders having been admonished not to
myp; during "the prayer of consecration in the com-
tice t‘:m service, and it having been afterwards his prac~
of ¢ dbend one knee in sign of reverence at certain parts
k‘lleee Prayer, in such a manner that occasionally his

yi Momentarily touched the ground, though without
any ;‘f»entlon on his part that it should touch the ground,
Coulq ;ngter&\}ﬂexion being such that the congre%ntion
Broung op o Ol:.tmgmsh whether his knee touched the
hﬂ;‘itx?at there was a disobedience of the monition, there
Dliap, cg been a literal non-compliance, or, if a literal com-
ag g €, such an evasive compliance as must be treated

n"“’%mpliagce.

Pegyy;
“lice—.
Chursy,

[18 W. R. 217.]

appeal a motion was now made to en-

the Ro Monition jssued against the respondent,

Ordey Vé A H. Mackonochie, in pursuance of an

&nu.\: Her Majesty in Council, of the 14th of

cia] oy' 1859, confirming a report of the Judi-

W, R WMmittee, of the 23rd December, 1868: 17
- 187, L. R. 2 P. C. 865.

Phiniem'ppeﬂl was from a decree of Sir Robert
am"’e’ official principal of the Arches Court
Dromote?;bu“yv in a cause of the office of judge,
ackop by J ohn Martin against the Rev. A. H.
the ne Ochle_. incumbent and perpetual curate of
diooeg: t}”‘!‘lsh of 8t. Albans, Holborn, in the
rehegé London. The articles exhibited in the
flenge, ourt charged the respondent with having
follgyw;,  "B2i0st the laws ecclesiastical in the

B Ing respects :
in Qgeh:"‘“g during the prayer of consecration
Commu rier of the administration of the Holy
Dion, elevated the paten above his head

In thi
f"l‘ce :ns

and permitted and sauctioned such elevation ; and
taken into his hands the cup, and elevated it
above his head during the prayer of consecration,
and permitted and sanctioned the cup to be so
taken and elevated; and knelt or prostrated
bimself before the consecrated elements during
the prayer of consecration, and permitted and
sanctioned such kneeling or prostrating by other
clerks in holy orders.

By baving used lighted candles on the com-
munion-table during the celebration of the Holy
Communion at times when such lighted candles
were not wanted for the purpose of giving light,
snd permitted and sanctioned such use of lighted
candles.

By having used incense in the manner in the
grticles mentioned.

And, by having, a8 in the articles mentioned,
pixed water with the wine used in the adminis-
wation of the Holy Communion.

In the articles as originally framed the charge
sgainst the respondent with regard to the eleva-
tion of the cup and paten was wider (see the
judgment of the Judicial Committee), but on ac-
count of of its vagueness in a certain part it was
reformed by order of Dr. Lushington, then dean
of the Arches Court, and as reformed it stood as
shove.

By decree of 28th March, 1868, Sir Robert
Phillimore (16 W. R. 604, L. R. 2 A. & E. 116)
monished the respondent to abstain for the future
from the elevation of the cup and paten during
the administration of the Holy Communion, a8
als0 from the use of incense, and from the mixing
water with the wine during the administration
of the Holy Communion, *as pleaded in the said
articles.”  From this decree the promoter ap-
pesled in o far as the decree did not admonish
the respondent against kneeling or prostrating
pimsaelf before the conrecrated vlements during
the prayer of consecration, and against permit-
ting and sanctioning’such kneeling or prostrating
by other clerks in holy orders, and against using
Jighted candles on the communion-table during
the celebration, and against permitting and sanc-
tioning such use. The Judicial Committee re-
ported to her Majesty, on the 23rd December,
1868 (17 W. R. 187, L. R. 2 P. C. 865). their
opinion that the decree ought to be amended, that
the principal cause ought to be retained, and
therein, that, in addition to the masters from
which the respondent was by the decree monished
to abstain, the respondent ought to be admonish-
ed to abstain from kneeling or prostrating him-
self before the consecrated elements during the
prayer of consecration, and also from using
lighted candles on the communion-table during
celebration, when they were not wanted for the
purpose of giving light. Her Majesty in Council,
by Order in Council, dated the 14th January,
1869, approved of the report, and ordered that
it should be observed and carried into execution.
A mouition, in the name of her Mujesty, under
geal of her Majesty’s Court of Appeals, issued on
the 19th January, 1869, commandiog the respon-
dent “to gbstain for the future from the eleva-
tion of the cup and paten duriog the administra-
tion of the Holy Commuunion, and from the use of
incense, and from the mixing water with the wine
during the admioistration of the Holy Communion,
aod from kueeling or prostrating himself before
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the consecrated elements during the prayer of
consecration, and also from using lighted candles
on the communion-table during the celebration of
the Holy Communion, at times when such lighted
candles were not wanted for the purpose of giving
light.”

December, 2, 4 —A motion was now made be-
fore the Judicial Committee on the part of the
appellants, praying the Committee to declare that
the respondent had not complied with this moni-
tion, inasmuch as he continued (1), to elevate
the cup and paten during the administration of
the Holy Communion; (2), to kneel or pros-
trate bimself before the consecrated elements
during the prayer of consecration; (3), to use
lighted candles on the communion-table at times
when such candles were not wanted for the pur-
pose of giving light ; the appellants further prayed
that the monition might be enforced in such a
manaer as to the Committee might seem fit.

In support of the motion affidavits were filed,
stating, amongst other things, that on certain
days therein mentioned, the respondent in cele-
brating the communion cervice, when he came to
that part of the prayer of consecration, at which
the rubric directs the priest to take the paten into
bis hands, paused in reading the prayer; that
during such pause, and before taking the paten
into his hands, he bowed himself down to the com-
munion-table,’so that his forehead nearly touched
it, be then stood upright, and immediately after-
wards knelt down upon the steps leading to the
communion-table, that, after kneeling for a few
teconds, he rose and again stood up and took the
paten into his hands, and raised it level with his
head ; that he then replaced the paten upon the
communion-table; that he then again bowed
down to the communion-table so that his fore-
head nearly touched the same; he then again
stood upright, and immediately afterwards knelt
down upon the steps leading to the communion-
table; that after kneeling for a few seconds he
again rose, stood up, and proceeded with the
said prayer of consecration, until he came to that
part at which the rubric directs the priest to take
the cup into his hands; he then again paused in
reading the prayer; that during such pause, and
before taking the cup into his hands, he bowed
himself down to the commuuion-table, so that
his forehead nearly touched it; he then stood
upright, and immediately afterwards knelt down
upon the steps leading to the communion-table;
that after kneeling for a few secouds, he again
rose and stood up, and took the cup into his
bands and raised it level with his head ; he then
replaced the cup upon the communion-table ; he
then again bowed down to the communion-table,
#0 that his forehead nearly touched it; he then
rose and stood upright, and immediately after-
terwards knelt down upon tke steps leading to
the communion-table; that after kneeling for a
few seconds he again rose, stood up, and proceeded
with the prayer of consecration; that at the
commencement of the morning prayer there were
eight lighted candles upon a shelf, about six inches
* above the level of the communion-table, and which
appeared to form part thereof, two of such candles
being in candlesticks, and six in two candelabra,
holding three candles each, such candlesticks and
candelnbra standing upon the shelf; the eight
oandies were extinguished immediately before

the commencement of the communion service, up
to which time they were kept continuously burn-
ing; such candles were not required for the pur-
pose of giving light.

In opposition to the motion affidavits were
filed, in which the respondent denied that sinc®
the service of the monition upon him, he had ever
prostrated himself or knelt upon steps leading to
the communion-table or elsewhere when celehrat-
ing the Holy Communion, during any part of the
consecration prayer ; but he admitted that it was
his practice, during the prayer of consecration,
when celebrating the Holy Communion, andwhilst
standing before the holy table, reverently to
bend oue knee at certain parts of the prayer, and
occasionally, in so doing, his knee momentarily
touched the ground, but such touching of the
ground was no part of the act of reverence intended
by him ; and he alleged that ever since the moni-
tion was served upon him he had endeavoured to
obey it, acd had never, intentioaally or advisedly,
in any respect disobeyed it, or sanctioned any
practice contrary to its provisions. The Rev. H.
A. Walker, curate to the respondent, deposed
further that, having regard to the position of
the celebrating and assisting priests during the
consecration prayer as well as to the length
and pature of their dress, he did not believe it
possible for any person in the body of the church
to say whether the respondent did kucel or not.

A. J. Stephens, Q. C. (Archibald and Droop
with him), in support of the motion, contended
that the monition must be construed in accord-
ance with the Book of Common Prayer ; that the
elevation of the cup and paten to the level of the
head was inconsistent with the directions of the
rubric, and in contravention of the monition;
that the respondent according to his own admis-
sions, had, daring the prayer of comsecration.
done acts which amounted to & kneeling; and
that he had prostrated himself in disobedieuce
to the monition.

Mr. Mackonochie, in person, contended, in op-
position, that even if the monition had been dis-
obeyed, the Judicial Committee had no power to
enforce obedience to it; and that the monition
had not been disobeyed ; for the monition could
not go beyond the articles, and since the monition
he had not done any of the things which had
been complained of in the articles, having only
elevated the cup and paten to the level of hi8
head, and made genuflexions which were not
koeeling, kneeling implying an inteutional touch-
ing of the ground with the kuee; he contended
that the monition must be strictly construeds
this motion being a criminal proceeding.

4. J. Stephens, in replying, was relieved by
the Committee, from the necessity of supporting
their power of enforcing obedience to the moni
tion issued. -

Lord Haraeriey, L. C., delivered the judg-
ment of the Judicial Committee. ¥

In this case a motion has been made oalling
upon their Lordships to take proceedings in ordef
to enforce the monition which has been serve
upon the reverend respondent with regard to the
execution of a sentence pronounced in the first
instance by the Court of Arches. This sentenc®

*The Lord Chancellor, the Archbishop of York, Lord
Chelmsford, Sir James W. Colvile, Sir Joscph Napier.
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j‘:: ' Bome degree extended and modified by the

Buent which this Committee was called upon

thel’“ﬁxounce. or rather by the decision which

m Y were called upon, after argument, to recom-

+ eng 88 fit to be made by an Order of her Majesty
uneil,

thThe Order provided for several matters; as to

e of which ouly it is now alleged that there has
isgen 3 preach by the respondent of the monition
m Ued in pursuance of the Order. Those three
thm“s are :—First, that he continues to elevate
" ® cup and paten during the administration of
® Holy Communion; secondly, that he continues
o beel or prostrate himself before the conse-

13ted elements daring the prayer of consecra-
lioi: ; and thirdly, that he continues to use
8hted candles on the communion-table at times

“en such lighted candles are not wanted for the

TPose of giving light.

R I2 order to gee how far that which is complain-
of hag been a breach of the monition, we must
% ourge in the first instance look to the moni-

0 itself. The monition having recited that

® respondent was pronounced to have offended
egmnm'. the statutes, laws, conetitutions, and

300ng of the Church of England, by having knelt

T Prostrated himself before the consecrated ele-
b entg during the prayer of consecration, and also
ez aving within the eaid church elevated the
llsp and paten during the Holy Communion, and
m“"_ ¥ having used lighted oandles on the com-

o Uion.table, during the celebration of the Holy
'e:""\lnion, at times when such lighted candles
cee ; not wanted for the purpose of light, pro-
o 8 to direct him to abstain for the future

em thq elevation of the cup and paten during
administration of the Holy Communion, and
olem kneeling or prostrating himself before the
lso ents during the prayer of consecration, and
canq rom using, in the said church, lighted
hm‘}es on the communion-table during the cele-
op 0 of the Holy Communion, at times when

ivi, candles are not wanted for the purpose of

g light,

o a d; evidence which is before their Lordships
Wi} d"essed to these three several heads. We
hFM with them in a different order from that
catig ich they appear in the prayer of the appli-
o 80d take the use of lighted oandles on the
not : Union.table at times when such candles are

rst i"'med for the purpose of giving light, in the
of ¢ :Bmﬂc_e, because with reference to that part
lﬂid,"?““ it appears to their Lordships that the
the r;“ do not make out the offence charged. In
is g St pla?e, it appears that the offence charged
Shugg 4 Btrict conformity with the monition, be-
Sandigg © monition is itself confined to using those

ation on the communion-table during the cele-
Which iof the Ilgly Communion ; and the charge

Comm“: made in the motion now before this
m""‘ovl-tezz 18, th{lt they were used on the com-

OF the oooC GF times when they were mot wanted
Words “’Z"POM of giving light, leaving out the

con uring the time of Holy Communion.”
8hipg tol;“ it is not competent for their Lord-

Which |, Proceed beyond the actusl monition
I8 thy, ‘:,been served upon the respondent. It
it § 'to"dgeh he hag eaid to have disobeyed, and

eir Lo dlSO_bedlence of the monition only that

It 'i ships can address themeelves.

Plain upon the affidavits that the candles

have not been lighted during the Holy Communion,
for the course taken by the respondent has
been this, that the candles are lighted ag he says
they always have been, and were at the time of
the proceedings herein being taken, aud are kept
buring up to the period of the Holy Communion,
and then immediately before the commencement
of the Holy Communion they are extinguished.

There is no doubt, therefore, in this case, of &
literal compliance with the terms of the monition.
The candles are not lighted during the period of
the Holy Communion. They are lighted, indeed,
when there is no necessity for their being lighted
for the purpose of giving light, but they are ex-
tinguished before the Holy Communion; there-
fore the compliance with the terms of the mouni-
tion has been literal and complete, and not, in that
gense, evasive, for the respondent was limited to
a particular time, in reference to the candles; and
whatever one may feel as to the course of the
reverend respondent, looking to the spirit of the
monition, of course the monition could not go
beyond the matters that were charged: the of-
fence charged was one which he has abstained
from ; and in this respect, therefore, their Lord-
ships are clear that the prayer of this motion
cannot be complied with,

The next charge is that he continues to elevate
the cup and paten during the administration of
the Holy Communion; and, with reference to
this matter, their Lordsbips feel that the case is
placed in & position that is eminently unsatisfac-
tory. On a former occasion the sentence of the
judge in the court below was approved with refer-
pnce to this particular subject-matter; therefore,
ihat sentence is the sentence to which recourse
wust be had by their Lordships when interpret-
‘pg the monition, which cannot, of course, pro-
seed further than the senterce itself. The sen-
tence in the court below was thus worded : the
respondent was ordered ‘‘to abstain for the
future from the elevation of the cup and paten
during the ministration of the Holy Communioz,
snd also from the use of incense and from the
mixing of water with the wine during the admin-
istration of the Holy Communion, as pleaded in
the articles.”

Their Lordships think that the words ¢ a8
pleaded in the articles” must be applied to those
geveral offences which were charged in the pas-
sage just quoted—namely, the elevation of the
cup and paten, also the use of incense, and the
mixing of water with wine ; and their Lordships
are thrown back, therefore to the artioles to see
what it was that was there pleaded, and they
find this state of circumstances. Originally the
third article pleaded that there was an elevation
of the cup and paten beyond what was necessary
for the purpose of complying with the terms of
the rubrie, which directs thatats particular part
of the prayer of conseoration, when the sacred
elements are dealt with, the paten shall be tuken
into the hands, and at another part that the cup
shall be taken jnto the hand or hands (for thereis
gsome little variation in the two parts of the rubrie
itself) of the officiatiog minister. That would
have been, as it appears to all tbeir ‘Lo.rdshlpa&
a charge which would have raised & distinct an
definite issue, whether the elevation of the paten
or the elevation of the cup were or were not &
bond fide raising it so far oaly a8 is necessary for
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anything to be raised—that is, to be taken from
the table; or whether or not there was some
ulterior purpose—that is to say, an act of eleva-
tion wholly distinet from and going beyond, what
was necessary for the mere purpose of taking the
paten and cup into the hands of the officiating
minister.

But the words ¢¢ and otherwise” were also in-
serted in the same third article in a part which
rendered it very difficult to attach any definite
sense to them. Those words are so vague that
the learned judge before whom the case first

.came, Dr. Lushington, conceived that he could
"not admit the article in that form, and that the
words introduced such s degree of vagueness as
to render it improper to call upon the respondent
to answer the charge in its then shape, and
therefore the learned judge said that the article
must be reformed.

In the reforming of that article, those who re-
formed it appear to have gone beyond anything
that was required by the decision of the learned
judge in the course of the argument upon the ad-
tnission of the articles. They not merely struck
out these words, *‘and otherwise,” but they also
materially varied the language by describing
definitely in the reformed article the act which
had been performed—namely, that it was an
elevation of the elements ‘¢ above the head of the
respondent.”

The article then became confined to that par-
ticular mode of elevation, instead of being 8
charge of elevation beyond what was necessary
for the proper compliance with the rubric ; and,
therefore, when the sentence of the judge, which
directs that he shall abstain for the future from
the elevation ¢ as pleadedin the articles,” iscon-
sidered, it appears to their Lordships that they
are necessarily confined to that particular charge
which is there contained, and that particulsr
mode of elevation which is there complained of.

We have been thus particular in going through
all the circumstances of this case, which is left,
a8 it appears to their Lordships, in a very un-
satisfactory position, because it is most desirable,
and their Lordships are all of opinion that it
should be distinctly understood that they give
no tanction whatever to a notion that any eleva-
tion whatever of the elements, as distinguished
from the mere act of removing them from the
table and taking them into the hand of the minis-
ter is sanctioned by law. It is not necessary for
their Lordships to say more (but most undoubt-
edly less we cannot say) than that we feel
nothing has taken.place in the course of this
cause that can possibly justify a conclusion that
any elevation whatever, as distinguished from
the raising from the table, is proper or is sanc-
tioned. All that their Lordships can say upon
the present occasion i8, that the point has never
yet been in these proceedings raised, that a par-
ticular and definite mode of elevation only has
been averred and complrined of, and with that
particular and definite mode of elevation we have
nothing further to do, because it is conceded on
* all sides that such particular mode has been de-
parted from.

It ig not for us tg.say how far the letter to
which the respondent himself has referred, and
in a part of which he says that the simple com-
pliauce with the rubric--namely, taking the cup

and the paten into his hands, would be sufficient
for the purpose of satisfying a certain portion
of his parishioners as regards the elevation of
the elements, may or may not have misled the
Judges who had this case before them.

They say that the matter complained of having
been discontinued, had not been complained of—
that is, by the articles, and we have felt it to be
right and proper to say that nothing we are now
determining, can therefore be pleaded hereafter
as a justification for any mode of elevation which
is to be distinguished from the mere act of re-
moving the elements from the table, and taking
them into the hands of the minister.

Inasmuch, then, as the reverend respondent
has said upon 6ath, and it is not now contravened,
that his course of procedure has only been that
which he says he adopted at the time of the first
hearing of the matter, owing to the complaint
made of the higher elevation spoken of in the
articles, their Lordships think they capnot in
that state of circumstances say that he has there-
by committed a breach of the monition which
has been served upon him.

The third matter which has been complained
of is as follows: and as to this matter their
Lordships think the case is open to very differ-
ent considerations : —

Therespondent was admonished ¢ not to kneel
or prostrate himself before the cousecrated ele-
ments during the prayer of consecration;” and
without going through the affidavits, the exact
state of circumstances may be taken to be as
they appear upon the affidavits made by the res-
pondent himself, and by Mr. Walker, the gentle-
man who was present on the several occasions
referred to in the motion. The affidavits in sup-
port of the motion stated distinctly acts of pros-
tration and of kneeling during the period of the
prayer of consecration. Into the details of those
affidavits it is unnecessary to enter, becauss in
the affidavit of the respondent there is this which
8eems to set the case in a very clear light as far
a3 the facts are concerned. The respondent
says:—* I did not on either of the days or times
mentioned in the affidavits on which this motion
i8 founded, nor have I ever since the service o
the said monition on me, prostrated myself of
knelt on steps leading to the communion table,
or elsewhere, when oelebrating the Holy Com-
munion during any part of the consecratiol
prayer. I admit that it is my praoctice during
the prayer of consecration when celebrating the
Holy Comrunion,”—the time, therefure, is ex-
actly fixed to which the monition would apply—
‘“and whilst standing before the holy table, rev-
erently to bend one knee at certain parts of the
said prayer, and occasionally in so doing my
knee momentarily touches the ground, but sucb
touching of the ground is no part of the act o
reverence intended hy me. Whether my kne®
way have thus momeutarily touched the ground
on either of the days mentioned in the said affi-
davits on which I am stated to be the celebrating
priest, I am, of course, unable to say.” Mr-
Walker is a little bolder upon that point, becaus®
he says this—he was present on these days,—
“I say that the respondent did not prostrate
himself or kneel upon the steps leadingto the

,commupion table or elsewhere at any time during

the prayer of consecration on the 13th day of

oy e e A———




- =
ey s —————

March, 1870.] LAW

JOURNAL.

[Vou. VL, N. S.—T71

\Ellg Rep.]

July and on the 14th day of November, 1869, as
Mentioned in the affilavits; and to the best of
Wy belief, he did nof touch the ground with
¢ither of his knees at all during that time on the
°°?ﬂ$iom on which the respondent is accused of
0ing go.” Then he further says this: ¢ And
aving regard to the positions of the celebrating
8ud aagigting priests duriog the consecration
Prayer, ag well as to the length and nature of
their dress, I do not believe that it is possible
OF any person in the body of the church to say
Whether the respondent did kneel or not.”
herefore, the case as stated is this, Mr.
ackonochie, being enjoined against kneeling
Uring this prayer, admits a gesture which he
Contends ig not kneeling, but he admits & bowing
of hig knee, a bowing of it to an extent which
O¢casions it at times mowmentarily to touch the
ground,  bowing of it to an extent which ren-
ers it impossible (according to Mr. Walker's
Aflidavit) for anybody to see whether he is or is
Dot kneeling—that is the distinct statement in
the affidavits—viz., that nobody could see whether
® 18 kneeling or not.
. First of all their Lordships would consider the
lteral question which is before them, whether
there hag been even a literal compliance with the
Monition in this act of Mr. Makonochie, Their
Ordships are all of opinion that there has not
en even a literal compliance; and that bowing
the knee in the manner which he has described
18 kneeling : and that it is not mecessary that a
Person ghould touch the ground in order to per-
OTm guch an act of reverence as will constitute
-k“eelillg- Of course there may be such a bow-
Ing of the knee as would amount to kneeling in
® senge of the monition, but Mr. Mackonochie
very properly says that he takes no advantage
Any suggestion of that sort—there may be an
Accidental howing of the knee, arising from
atigue or otherwise; but here is & knee bent
Or the purpose of reverence and in such 8 manner
bat thoge who behold cannot tell whether or mot
Yhat Mr. Mackonochie and Mr. Walker call
Deeling—that is, touching the ground with the
onee, has been arrived at, and indeed Mr. Mack-
;0"’“% says that at certain times his knee has
to Rentarily touched the ground. This seems
O their Lordships to be literally kneeling.
thy 8 the case must be put much higher than
ng?t’ because neither this tribanal nor any tribu-
Will suffer its orders to be tampered with by
¢te evasion ; and a mere evasion it would be,
whall"“f a person when ordered not to kneel (the
emg ¢ gist and purport of theorder, as I shall pres-
o J 8how, being the kneeling by way of reverence)
kn::]y' 1 did all that I could do towards 8o
e . 08; I bowed my knee; I nearly touched
ron und with it—I did not quite touch the
v ud, but I did it in such a manner that all
geei:"“g"ezﬂtlgm, all who were attending snd
l\et}f that which I did, could not possibly tel}
wo ellc.ll were kneeling in that sense or not.’
Hile ;w'be intolerable to allow any order to be
it theip ith in such & manner as muat be implied
o an ordships were to give place for a moment
nﬂchi{ such argument on the part of Mr. Macko-
ordep a8 that this was a compliance with the
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importance as regards the judgment which has
been pronounced, and the cccasion of that judg-
ment. We cannot do better, with reference to
this part of the subject than call attention to the
purport and intent of the Book of Common
Prayer, when prescribing what is to be done, und
in omitting to prescribe that which it does not
intend to be done. For that purpose I will re-
fer to the judgment which was pronounced by
Lord Cairns, as the judgment of the Judicial
Committee on the former occasion. His Lord-
ship thus expresses himself, in page 7 of that
judgment : ¢ Their Lordships are of opinion that
it i8 not open to a minister of the Church, or
even to their Lordships, in advising her Majesty,
a8 the highest ecclesiastical tribunal of appenl,
to draw a distinction, in acta which are a de-
parture from or violation of the rubrie, between
those which are important and those which ap-
pear to be trivial. The object of a statute of
uniformity is, as its preamble expresses, to pro-
duce an * universal agreement in the public
worship of Almighty God’ —an ohject which
wouid be wholly frustrated if each ininister, on
his own view of the relative importance of the de-
tails of the service, were to be at liberty to omit,
or add to, or alter any of those details. The rule
upon this subject has been already laid down by
the Judicial Committee in Westerton v. Liddell,
and their Lordships are disposed entirely to ad-
here to it: ¢ In the performance of the services,
rites, and ceremonies ordered hy the Prayer-book,
the directions contained in it must be strictly
observed ; no omission and no addition c¢an be
permitted.” Ard then upon this very subject-
matter his Lordship furtner proceeds to say.—
** There would indeed be no difficulty in showing
that the posture of the celebrating minister dur-
ing all the parts of the communion service was,
sod that for obvious reasons, deemed to be of
0o small importance in the changes introduced
into the Prayer-book at and after the Reforma-
tion, Tue various stages of the service are, a8
bas already been shown, fenced and guarded by
directions of the most minute kind as to standing
and kneeling—the former attitude being pre-
scribed even for prayers, during which a direction
to kneel might have been expected. And itis
not immaterial to observe that whereas in the
first Prayer-book of King Edward VI, there
was contained at the end & rubric in these words:
—¢ As touching kneeling, orossing, holding-up
of hands, knocking upon the breast, and other
gestures, they may be used or left as every man s
devotion serveth, without blame,’ — this rubrio
was in the second Prayer-book of Edward VI-,;
and in all the subsequent Prayer-books omitted.
We may further add sn obgervation 8s to the
extreme care which is taken in the Prayer-book
to guard all persons who might feel a scruple
with reforence to kneeling at the reception of the
Holy Communion from 80y inference that might
thereby be raised in their minds of a nature con=
trary {o that which was intended by the Prayer-
book itself to be expressed, namely, any inted-
tion of adoration of the holy elements. This is
most particularly and carefully .K““fded a{ga‘mst,
and the reagon for such kneeling 18 exph“‘“%“io
and ssid to be, * for a signifioation of oBr D G

N .
of k:w' Jrith reference to this particular matter
Celing, it is one, undoubtedly, of very great

benefit of
and grateful acknowledgment of the &
Chris%,r therein given to all worthy receivers, and



72—~Voi. VL, N. 8.]

LAW JOURNAL.

[March, 1870.

Eng. Rep.]

MARTIN v.*MACKONOCHIE.

[Eng. Rep.

for the avoiding of such profanation and disorder
in the Holy Communion as might otherwise
ensue.” Then it is explained :—¢¢ Yet lest the
same kneeling should by any persons, either out
of ignorance or infirmity, or out of malice or
obstinacy, be misconstructed and depraved, it is
hereby declared, that thereby no adoration is
intended, or ought to be done, either unto the
sacramental bread and wine there bodily received,
or unto any corporal presence of Christ’s natural
flesh and blood. For the sacramental bread and
wine, remain still in their very natural substances,
and therefore may not be adored ; for that were
idolatry, to be abhorred of all faithful christians.”

And again, carefully does our Church provide
in her 28th Article against any such adoration
as we have spoken of by this declaration—¢ The
sacrament of the Lord’s Supper was not by
Christ's ordinance reserved, carried about, lifted
up, or worshipped.”

Now that being so, and it being of the utmost
importance that for the purposes of common
prayer such union should be preserved as is es-
sential to the happinees and comfort of all who
are joining in this most holy ordinance; what
can be a greater offence than the offence of either
by addition or omission occasioning trouble or
confusion in the minds of those who are invited
to join in common prayer, and in one common
act of reverence?  Acts of reverence, where
necessary, are enjoined; and the use of additional
acts of reverence, where they are not enjoined,
is, according to the judgment which has been
pronounced in this very matter, a thing prohibi-
ted.

If, therefore, the reverend respondent, in per-
forming his own special act of reverence, does it
in such & manner that no one can tell whether
he is not doing the very thing which he is pro-
hibited from doing, and has performed that
special act of reverence at a time when there is
no direction in the Book of Common Prayer for
that performance, he certainly does that which
militates, in every possible view of the case, both
in letter and spirit, against the monition which
he has received, and the reasoning which ocoa-
sioned that monition to be issued.

Whether or not Mr. Mackonochie can reconcile
it with his view of what ig right, that a judgment
of this kind should be so narrowly scrutinized,
that every possible limit should be placed upon
it, and that, notwithstanding the reasons which
are assigned for it—namely, the desice of pro-
moting uniformity in common worship, it should
be, as far as possible, evaded, it is not for their
Lordships to say. There may be some who feel
great grief and sorrow at any sot which may ap-
pear to be at variance with the common charity
and love that should induce us at all times when
assembled for worship, and most especially this
highest and holiest act of worship, to be ag far
as possible of one mind, so that then at least our
unity be not disturbed.

But what one is justified in saying, as regards
the act which is now oomplained of as a bresch
of the monition, is this, that it is not Possible,
happily, to reconsile with the administration of
our law in its Darrowesy sense, any mere evasion
of that which the law &anctions, of that which
the law has ordered, by an authority which binds
this reverend gentleman, as it binds every subject

of the realm, to strict obedience. That obedience
may be rendered grudgingly, if so it must be; it
may be rendered in & manner which I am gure
the reverend gentleman would not tolerats on
the part of any of his flock, if it were a question
of obedience to & higher power it may be ren-
dered, therefore, strictly within the limits which
are exactly prescribed by the monition, but that
monition may not be evaded.\ A mere literal
compliance is not all that even the law requires ;
the compliance must not be literal in a sense
which is but evasive.

I will not, in the name of their Lordships, say
More upon what I confess presses upon me indi-
vidually very strongly, the narrowness of obedi-
ence shown by 'the course taken, as to keeping
the candles lighted until the very moment when
they are forbidden, and then extinguishing them,
and as to the elevation of the elements to some.
thing which, even on the aflidavits themselves,
appears to me to be more than necessary for
simply taking the cup and paten into the hands
of the officiating clergyman, since we have been
obliged to hold that these acts were, nevertheless,
in literal compliance with the monition having
reference to the articles.

But heve, in this matter of the kneeling, their
Lordships find that there is, first, not even a lit-
oral compliance with the order; and secondly,
if, upon any strained interpretation of the word
‘“kneeling " (for strained as it appears to their
Lordships it would be), they could arrive at the
Conclusion that it did not preclude the act of
bowing one knee 8o low that it must at ‘times
touch the ground, and in a manner which cannot
Possibly be distinguished from kneeling by those
Wwho witness the act ; still, i it was g represen-
tation of the forbidden act, ag nearly as the party
oharged dared to represent it, and in such a guise
28 to convey to all at a distance the impression
that the act of koeeling was reslly performed,
that would be a species of evasion of the order
Which a court of justice would find it right and

16 to the maintenarce of its own force and
Vigour to visit a8 being itself a breach of the or-
der which had been made.

For these reasons it has seemed to their Lord-
ships (and it is the opinion of us all) that there
has been a olear breach of this special monition.

Their Lordships next take into consideration
what is proper and right to be done. They did
not hear Mr. Stephens upon the question as to
Whether or not this tribunal has the means of
enforcing its orders. Happily it hag been sup-
plied (and I eay * happily,” because it would be
in vain to establish & tribunal which has no power
to enforoe its orders) with abundant means for
that purpose by the statutes which have been
passed in that behalf ; but into the examination
of those means, and the different modes that
might be adopted for that purpose, we are not,
for the reason I am presently going to mention,
sbout to enter, Jn deolining to take any more
severe step than that of compelling Mr. Macko-
nochie to pay the costs of this discussion, their
Lordships have had to consider the affidavit which
was last made by him, and to which they have
been desirous to give the most favourable con-
struction and allowance; and in that affidavit
Mr. Mackonochie very properly says that he
never, intentionally or advisedly, in any respect,

A b ———
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d.“°beyed the monition, or sanctioned any prac-
%8 contrary to its provisions. 1 confess I think,
Lhave already intimsted, that Mr. Macko-
n°°. ie takes an extremely narrow view of that
Which the word * obedience " ordinarily implies,
N hen he says that he has endeavoured to obey
hig order ; bat he does say that which, in a sense,
or the purpose of clesring his contempt, he may
Ve  right to claim the benefit of, that he never
entionslly or advisedly, in any respect diso-
yed the monition. .
e now, we hope, will learn that mere literal
Sompliance in & merely evasive manner will not
ce. Literal compliance with regard to the
Bctual limits of the order is, of course, all that
€ i3 held to in law ; for an obedience to the spirit
9f'the order we can only trust to hig own feelings
&0d hig own conscience. And when he thus tells
U8 that it has not been, and is not his desire
Yilfully to disobey the law, or to disregard its

Monition, their Lordships think that they are |

ound, ypon this first ocoasion of the matter
®ing brought before them of any non-compliance
With the order, to allow Mr. Mackonochie the
denefit of that affidavit; and they do not think
Decegsary, on the present occasion, to do more,
er expressing their opinion judicially than the
Monition has been disobeyed with reference to
Beeling during the prayer of consecration, that
wark their disapprobation of such a course of
Proceeding by directing that he should pay the
©08ts of the present application.

e —

-SUPREME JUDICIAL COURT OF MAINE.

Geo. W, Ppenriss v. ELisra W. BHAW ET AL
(Continued from page 44.)

u Kexr, J.—The oase, 88 presented to the jury
o:der the rulings, was, in substance and effect,
jn. ¥here a default had been entered and an
a Quisition of damages had been allowed before
th’“"!- The jury bad no disoretion allowed to
inem' except as to the amount of damages to be
Seried in g verdict for the plaintiff. The main
q‘;' estion ig whether the directions given by the
ge to the jury to govern them in the assess-
€nt of damages were correct.
© plaintiff claimed damages for several dis-
- matters, and asked that the jury should
“ound ‘thelr verdiot on these principles, viz. :—
dete 'he actual injury to his person aud the
9 "non and imprisonment.
Pubj; The injury to his feelings, the indignity and
'¢ exposure and contumely.
DAty Punitive or exemplary damages in the
othe ® of punishment, and as & warning t0
": xjm:'i to offend in like manner. N
f udge very unequivooally instruoted the
gz:{iﬁthﬂf the defendants had shown no legsl
guile cation for their acts, and must he found
the ay.;, and that the only question for them was
to giu*’(;mt of damages,—that they were bound
the pmnﬂ!_na’ges at all events for the l.njuries to
full exq tiff’s person, and for detention to the
°°nside,m of 8 Ald_ damages; that they could nyt
the testimony put in by defendants in

tineg

l

mitigation of such actuasl damages, but must
give a verdict for matters named under the 18t
head to the full amount proved without diminu-
tion, on account of any matters of provocation,
or in extenuation.

The judge further instructed the jury that they
might consider the testimony put in by defend-
ants under the 2nd and 3rd heads, above stated,
in mitigation of any damages they might find the
plaintiff had sustained under either or both of
said grounds. These rulings present the ques-
tion Whether the evidence objected to was admis-
gible for the special purpose to which it was
confined. It was not in the case generally, but
its consideration and application was restricted
to the special grounds of damsages set up beyond
what may properly be termed the actual dam-
ages. It was entirely excluded as a justification,
or as mitigating in any degree the aotual dam-
ages. ‘

The distinctive poiats of the rulings which per-
haps distinguish them from some cases in the
reports, and some doctrines in the text-books,
are, first, that they exclude entirely this species
of evidence in mitigation of actual damages,—
and, segondly, that they admit it in mitigation of
damages, claimed on the other grounds of injury
to the feelings, indignity, and punitive damages,
although the evidence related to matters whieh
did not transpire at the instant of the assault,
but on the same day, and manifestly connected
directly with the infliction of the injury com-
plained of.

It is unquestionable that many authorities can
be found which seem to negative the proposition
that acts or words of provocation, except those
done or uttered at the moment, or immediately
connected in time with the infliction of the injury,
can be given in evidence in mitigation of dam-
ages. DBut most of these onses seem to be pre-
dicated upon the idea of mitigation of the posi-
tive, visible damages,—those damages to Which
the party would be entitled on account of the
aotual injury to his person or his property.

It is important to settle, as well as we can,
the general principle which lies at the founda-
tion of the law applicable to damages, occasione
by the illegal acts of the defendant. We under-
stand that rale to be this—a party shall recover,
83 & pecuniary recompense, the amount of money
which shall be a remuneration, as near as may
be, for the actual, tangible, and immediate result,
injury, or consequence of the trespass to his per-
80D or property. But, in the application of this
general priociple, there has been great dwersxtﬁ
in the decisions, and in the dootrines to be foun
in the text-books touching the peint of mitiga-
tion or extenuation. .

In reference to injuries to the person, it was
s0on seen that this literal and limited rale, if
applied inexorably, would fail to do justice.
The oase is at onoce suggested: where an assault
and battery is shown to have been wanton, uo-
provoked, and grossly insultiog; mﬂnqted olearly
for the purpose of disgracing the recipient, ﬂin
8t such a time or place as would give publicity
to the act, and yet the actual injury ul) tbosl;xe;ﬁ
%o very slight, or hardly sppreoi.bl:- Line
the law, in such & oase of wanton:nﬂfﬂw an e
jury, give only the dsmages to ¢ 3 e or
person, as testified to by & surgeod
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On the other hand, a case is suggested, where
the injury to the person was severe, a broken
limb or grievous wounds, or permanent or partial
disability, and yet the party suffering had been
guilty of gross abuse, provoking the assault by
insuiting language or false acousations, or most
offensive libels uponfhe defendant or his family,
or had outraged the community in which he
lived, by a series of acts or declarations which
justly aroused and kept alive the indignation,
which at last found vent in the infliction of some
personal indignity, accompanied by force and
violence, which resulted in the serious manuner
above stated. What is the rule as to such dam-
ages, applied to the aggravations in the one case,
and the mitigations in the other?

If we take the case of such an assault. which
has been provoked by words or acts at the time
of the trespass, and so immediately connected
therewith that all authorities would agree in ad-
mitting the evidence in mitigation, the precise
question then is, for what purpose can it be
uged. and what damages can it mitigate ?

All agree that these facts canmnot be a logal
Justification, and be used in bar of the action,
The plaintiff is undoubtedly entitled to a verdict,
with damages. It is said these facts may be
used to mitigate the damages. But what dam-
ages? If the assault was illegal and unjustified,
why is not the plaintiff, in such oase, entitled to
the benefit of the general rule, before stated—
that a party guilty of an illegal trespass on
another’s person or property, mnst pay all the
damages to such person or property, directly
and actually resulting from the illegal act?
Admit that the defendant was provoked, in-
sulted, irritated, and justly indignant at the aots
or language of the plaintif If those provooa-
tions did not reach the point of a legal justifica-
tion of the assault, then, 50 far as the question
arises for which party the verdict shall be givea,
they are immaterial, and out of the case. The
assault was wholly legal or wholly illegal. There
can be no such thing as apportioning the guilt ;
making the act half legal and half illegal. It is
not one of the class of cases where the suffering
party contributed to the injury, and thereby lost
his right of action. The contribution, to work
that effect, must be co-operation in the doing of
the act itself, which is complained of,—i. ., the
assault and battery; or whatever the alleged
specific act may be.

If then the act is confeasedly an illegal one,
and unjastified in law, why must not the defend-
ant angwer for and pay the actual damages to
the person?! On what principle of law can he
be exonerated ?

In the case before us t}le presiding judge took
this view. He made & distintion which has not
often been attended to, between a recovery for
the actual personal damage and loss of time and
other direot injuries, and & recovery for other
damages based on injury to the feelings, indig-
nity, insults, and the like, and also on the qlaim
for punitive damages.
wls there not such a distinction in 1aw and eom-
mon sense? Take the simple case of the meet-
ing of two men in a public street. One addresses
the other with opprobriog and insalting language,

calling him a thief or a liar. The other, at the
momeat, naturally excited to almost uncontroll-

able anger, strikes a blow which breaks the arm
of his antagonist. The law 83ys the words were
1o legal justification for the blow. It was there-
fore & trespuss and a wrong. What damages
8hall be awarded? Can they be more or less,
according to the provocation on one side or the
Datural anger on the other? There is the bro-
ken arm, neither more nor less, with the pain
and suffering and expense of cure, and the loss
of time, all which are open and appreciable, and
are the direct and immediate consequences of the
legal wrong. If the law holds, as it does, sternly
snd unwaveringly, that the words are no excuse
or justification, why should it « keep the word
of promise to the ear but break it to the bope,”
oy allowing a jury to evade the law, whilst in
form keeping it by a verdict for nominal dam-
ges, which is in effect one in favor of the de-
fendant? Why not say rather that the provoca-
tion might be shown in defence of the action,
and that if the plaintiff morally deserved to
suffer the injury by reason of his language, that
should be & legal excuse? It seems to be &
egal anomaly to say,—true, it iz an undefended,
taked trespass and wrong, but no real damages
)T recompense shall be given. Itis giving the
venefit of a justification to what the law expressly
!ays is no justification. The restriction of the
tule to the provocation given at the time of the
333ault, does not obviate the objection that it is
8gainst a well-settled principle which gives real
and gubstantial redress for every unjustified
trespass. Where the trespass or injury is upon
Personal or real property it would be s novelty
to hear a claim for reduction of the actual injury
based on the ground of provocation by words.
If, instead of the owner’s arm, the assailant had
broken his horse’s leg, in the case before stated,
must not the defendant be held to pay the full
Value of the horse thus rendered useless? Or in
Case of trespass on land, can the actual damage
be mitigated by showing that it was provoked by
unfriendly or unneighborly words? Or in case
of 2 damage at sea, could an intentional and un-

-Decesgary collision be mitigated, so far as the

Actual ipjury was in question, by proving that
the navigator was insulted and irritated by taunt-
Ing and exciting language from the deck of the
injured vessel ?

. But there is no doubt that the law has sane
toned, by a long series of decisions, the admis
800 of evidence tending to show on one side
aggravation, and on the other, mitigation of the
damages claimed. Verdiots for heavy damages
have been sustained where the actuai injury to
the person was very slight or werely construc-
tive, and other verdicts for merely nominal dam-
ages have been confirmed where the actual in-
jories were shown to have been serious. In the
firet class of such cases the plaintiff has not been
restricted to proof of the injury to the person,
but has been allowed to show the circumstances
attending the aot, and to have damages for the
insult, indigaity, injury to his feelings, and for
the wanton malice and unprovoked malignity of
the deed. And it is now settled, certainly in this
state, that he may be allowed, in addition, ex-
emplary damages in the way of punishment or
warniog to the transgressor and others.

Now this opens & wide field for uncertain or
speculative damages for matters not tangible or

e
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:uscepti})le of accurate estimation, but based
th o0 principles and considerations different from
98¢ which determine the actual injuries as be-
OTe deseribed, These are such as lie patent,
g, Tequire only a calculation of time lost, pain
imy T¢Us Or the’ value of & permanently injured
feml.)’ or the like. But when the injury to the
elings the insult, the mortification, the wounded
Pride, or, 1o sum up all in one word, the indignity,
® Pressed ag grounds for pecuniary indemnity,
Peradded to the claim for punitive and exem-
:ry_ damages, they evidently and necessarily
‘q““‘e a consideration of all the facts in any
2Y clearly and fairly counected with the tres-
%88, and bearin g upon the motives, provocatious,
. Couduct of both parties in the controversy,
1¢h hag culminated in an assault by one upon
8 other. How otherwise can a jury fairly esti-
te what should be awarded by way of punish-
r:?_ » Or as a reasonable satisfaction for injured
®lings ? These damages, as our law now stands,
p“eb‘}‘afie up of injuries partly private and partly
lic in their nature. If evidence of this nature,
Witted to enhance the actual damages to the
k:'“". may be given, why should not the same
ofnd of evidence be given by way of mitigation
damages claimed on such grounds?
m:{ the plaintiff restricts himself distinctly to
Single ¢laim for the actual damages to his
tm’“ﬂ. and the direct, tangible results there-
worr80d expressly waives all claim beyond, it
o Uld seem that the defendant should be limited
hismatters strictly in defence or justification of
in 8¢t, as in other cases of trespass. But if, as
.18 cage, he olaims beyond this, for injured
(wh{ngs‘and for punishment, the question arises
ti ich is the main question made by the plain-
ay, That is the limit of the evidence which
It'{, ¢ admitted in mitigation or extenuation?
a &dno‘t denied that some evidence of this nature
itis Missible. The precise question is whether
10 be confined to what transpired at the time
Y i,:r in immediate connection with the act. If
as m:ﬁy claims damages not merely for the naked
o iuﬁt' but for his wounded feelings, and seeks
Publ; Ame them by showing that he had been
<1 CY insulted by opprobrious-language used
eyes fe.evident intent to degrade him in the
ant b° hig fellow-citizens, may not the defend-
hims: allowed to show that the complainant had
it oo been guilty of using like words, or by
Teajo ¢t and by insults and provocations had
tif uf een tho cause of the assault? The plain-
Tep; ﬂy{ ave been passive and silent at the mo-
Vigleny , (D 8ssault, whilst the defendant was
thoyy, ba“d denunciatory, and, if no facts can be
e pla_eﬁmd those transpiring at that meeting,
Calljy l:.l U would present a case, apparently
"holegtor exemplary damages, whilst, if the
Woulq o UtB Was brought out, the defendant
Prov ocaﬁ‘;f,“ the least in fault, so far as regards

thigng 80, if the plaintiff claims for damages of
Sheny l;l re, for an assauit, not by a personal
Yrougeq out by those whose indignation had been
8y no t"‘ matters of a general and public nature,
fereq in g‘!l damages, beyond those actually suf-
S¥idence '8 person, be modified or affected by
10 argy of his acts or declarations, calculated
Shoy)q iﬁ & Just indignation and disgust? Why
© man who has intentionally and grossly

outraged decency, or aroused indignation by his
violation of common humanity, be allowed to
recover for his injured feelings, and the publio
degradation to which he has been eubjected? Or
rather, why should not a jury be allowed to know
all the facts, directly connected with the act,
although not transpiring at the moment, and from
them determine, whether any, and if any, what
damages should be allowed beyond the actual
injury to the person or property? If facts be-
yond the act are to be allowed to aggravate, why
should not like facts be allowed to mitigate this
class of damages? Where, for instance, s man
had been guilty of frequent, indecent exposures
of his person in public streets, accompanied by
obscene language and gross insults to females,
snd had persisted in such a course, until .a body
of his townsmen, indignant and outraged, seized
him and inflicted punishment, and carried bim
away and confined him for a day, or other like
proceedings ; and for this assault and battery
and imprisonment an action is brought and a
claim set up for recompense for injured feelings,
indignity and for punitive damages. At the
trial, he proves these acts,—rough handling. and
degrading treatment, and personal imprisonment,
and makes out o case of apparently inexcusable
interference with his liberty and his person, and
Lis Bense of self-respect. The defendants can-
not show that he did or said anything at the time
of the arrest. But are they to be precluded from
showing anything in mitigation of such a claim?
The law is fully vindicated when it gives such a
man his full, actual damages. When he asks for
more, he opens a new ground for his opponent,
who may well say,—you have no fair claim for
damages on this ground, for your own conduct
snd language aroused the indignation which led
to the acts complained of.

There is an instinet, or, if not quite that, &
dictate of common sense, which it is neither wise,
or hardly possible for the law to disregard,—that
# man should not have pecuniary recompense for
injured feelings or public degradation, when he
has himself outraged the feelings of another, or
80 conducted as justly to excite public odium by
open contempt of the decencies of life. The old
legal requirement, that he that asks for redress
‘must come into court with clean hands,” at
once occurs to us, The law will protect the
hand from actual violence upon it, although it
may sadly need ablution, but beyond this will
require ¢ a show of hands” before it will ad-
judge damages for an alleged defilement.

The ruling of the judge, in this oase, Wa8 per-
emptory and unqualified, that the evidence made
out 1o legal defence, and that the verdict must
be for the plaintiff *to the full extent of the
damages sustained by the injuries to the plain-
tiff’s person, and for detention.”

If, after this ruling, the defendant had con-
sented 1o s default, and the case had come be-
fore & judge to determine the damages, and the
same olaim for cumulative and exemplary dam-
ages had been made and pressed, would any
judge have excluded, in the hearing before bim,
the evidence offered in this cage? If he had,
how could he determine the degrees of 8ZErava-
tion or extenuation, or come to any satisfactory
gonclusion on the matter of damages? As before
8aid, the jury in this case werein the same con~
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dition, after the ruling, as a judge would have
" been after default.

When we consider the nature and the grounds
of this claim for exemplary or punitive damages,
it is difficult to see why the evidence of provoca~
tion or mitigation, if allowed at all, should
restricted to the time of the overt act. What
happened then may, and generally would, give a
very partial and insufficient view of all the cir-
cumstances which in truth belong to the matter
in question, and serve to aggravate or diminish
the injury to the feelings, or the malice of the
act. Every one sees this at a glance.

We think it will be found, on a careful ex-
amination of the cases, that where this rule,
limiting the evidence to what transpired at the
moment, has been enforced, the claim was to
diminish the damages for the actual corporeal
injury and loss of time, and no distinction was
made between those and exemplary damages.
The reasoning to be found in this cluss of cases
is very similar to that found in the decisions at
common law, where the degree of guilt is les-
sened, and a different and distinct offence, of a
less degree, is found by reason of proof of sudden
and provoked anger; as where a homicide is re-
duced from murder to manslaughter. Baut, in
such trials, these matters of provocation and
sudden anger are introdyoed, not to mitigate &
orime found or admitted, but are strictly matters

in defence, and modify or give character to the
act, in determining what crime has been in fact
committed, and are used for that purpose. In
such case it becomes important to know whether
the act was the result of sudden passion, or
whether there had been time for the passions to
cool. But in & civil action for trespass the lia-
bility of the party for actual damages does not
depend upon the intent or state of mind of the
trespasser. He may be liable, if his act was un- |
lawful, although he did not intend to injure any !
one, and had no anger or ill-will towards tbe !
party whose person or property was affected by |
his illegal act. It is not the motive, or the feel- '

ings under which the legal wrong is eommitted, -
which determines the character of the act, or |

the amount of the actual damages resulting from .
it. It canuot be excused, if legally unjustified,
by proof of sudden passion, or the absence of
malice or wrong intent.

The analogy, if any, between civil actions and
criminal proseoutions, is to be found in the de-
termination of the extent of punishment in the
one, and the amount of exemplary or cumulative
damages in the other. Although in the trial of
criminal cases the evidence may be limited to the
time of the occurrence, yet every judge is aware
that, in fixing upon the sentence to be awarded,
he does not hesitate to hear evidence or state-
ments as to facts and aots ‘and declarations made
or done anterior to such time—in order to ascer-
tain, as well as he can, the mitigating or aggra-
vating circumstances conneoted with the offence.
8o, in determining the amount of damages in &
oivil suit, beyond the tangible, a8 before ex-

wplained—when there is no question as to the
fact that a trespass has been committed, a limita-
tion of the examination into what transpired at
the momeunt would seehr to fall far short of what
reason and common sense would presoribe., It

seoms hardly just to require any tribunal to act

and determine such questions, and to award
damages in the nature of punishment, and with-
hold from it all knowledge of the facts which
may fairly be said to give the moral character
of the act, and the actaal guilt of the respondent.

We are aware that great care must be taken
to confine the examination to such matters as are
clearly and directly connected with the acts, of
give color or character to it. Mere evidence of
general bad character,—or unpopularity, or of
sots or declarations of ancient date, or not clearly
and really part and parcel of the matter in ques-
tion, must be excluded. But time is not of the
essence of the principle, but fairly established
direct connection, as caumse or effect. It is im-
possible to accarately define the limits, so as to
reach every case.
difficulty in the application of thia than of many
other rules of law.

In the case at bar, the evidence was limited to
the transactions of the day on which the assault
was committed, and very evidently was of matters
connected directly with the acts done. If it had
been excluded, after the evidence on the part of
the plaintiff had been heard, how could the jury
have properly or understandingly determined
what punitive damages should be given in vindi-
cation of outraged law, or for the indignity and
injury to the feelings? They had a right to
know, and the defendants had a right to place
before them the true relations of the parties,
and to show how far the act was wanton, mali-
cious, vindictive, or unprovoked, or how far ex-
tenuated by the conduct, declarations, or provo-
cations of the complaining party.

On the whole, after a full consideration of the
¢ase, and the case3, we thiok that the rulings of
the judge were not erroneous, but give the rules
on this subject which are practical, and in ac-
Cordance with common sense and the genersal
Principles of the law.

Exceptions overruled,

Curring, DiokERSON, BarRows, and TarLEY,
JJ., concurred.

(Nore BY Eprrors Americay Law RearsTer )

This is one of that class of cases, where there
existed at the time it oscurred, and even at the
Present time, to some extent, there exists, &
degree of unfairness, in judgment and opinion,
Which renders it extremely difficult to say any-
thing which will be kindly received, or candidly
Weighed. But we foel compelled to say, that the
facts of this case, placed beside the verdict of
$6.46, certainly do indicate a substantial fajlure
of the suit, if not of justice. The jury must
have treated the evidence given in mitigation 0
damages, a8 & substantial Jjustification of the as-
sault, battery, and false imprisonment, with all
its incidents of humiliation and outrage. The
verdiot very clearly manifests an opinion in the
mind of the court and jury, that the plaintiff wa$
more in fault than the defendants—in short, that
the conduct of the plaintiff was reprehensible, an
that of the defendants excusable—and that, there-
fore, it was proper for the court to place its stigm®
upon the action. This is not said, indeed, in 80
many words, but it is fairly implied. .

This is a result to which courts of justic®
should never come, except in the most unques;
tionable cases, where there is mo pretence O

But there can be no greater

i i
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:n’“ﬁng more than a nominal breach of the law,
" where the action is therefore clearly vexa-
10us, Apg itis especially anbecoming for courts

fall into this view, out of respect for, or sym-
8thy with, or dread of, an intensified partisan
g:bhc opinion. It is the duty and the business
courts, to hold the scales of justice evenly and

e"’”y between the most embittered partisans of

c""‘ending factions in the state, when such be-

M6 suitors before them.

th ® might better have no courts, than to have

a M echo the varying surges of an ever-changing
d bageless public sentiment. In a case like the

i:"“e“t, it would be far better to have the court

Struct the jury, in so many words, that the

Plaintifrg disregard of the common courtesies

Sn dgcencies of life, justified the defendants in |

:: Icting such punishment upon him, as would
8¢h him not to repeat the offence, and to con-
tl‘:ct With more circumspection in the future,
m’"‘ to have left the case to the jury, in such a
e Pshod way, as to bring about the same result
Xactly, but without any technical violation of
® rules of law. And we must say, it seems to
o'ﬂ_‘at the charge of the court below, and the
JPinion of the full court, although clearly not so
ended, must have operated in that direction.
0ssibly some may claim, that upon a nice
Dstruction, there was no error in law, and all
eg"“ that courts cannot be expected always to
u;’.“"ﬂ the waywardness or the prejudices of
o 1e3. But this is generally urged, where courts
ir:"‘e to throw their own responsibility upon the
th eponsibility of the jury. And it eems to us
iC charge to the jury, in this case, afforded the
Dla{ 8n excellent opportunity to punish the
o JUR, and at the same time to compliment
u defendants for taking the plaintiff in hand,
the . PPlying the rules of Lynch law to him, in
‘e"““mmary mode they did. This was all very
agn: Provided it were the business of courts to
:‘mlster Lynch law, or to moderate the strict-
fact O the existing law. But as that is not the
fort, ut the contrary, it seems a peculiarly un-
em‘lnate distinction which the court have at-
latogte to make in this case, between compen-
o 1o, and exemplary damages, and to allow of
Witigation of one and not of the other.
there be, in fact, any such distinction in the
Whe t"; should certainly be differently stated from
ong, .U 8eems to have been in the trial of this
by ¢, 2F it would be very likely to be misapplied
¢ Jury, as it certainly was here.
“fho 1 CTTOT in the charge seems to be in treating
Rity . TJUTY to the plaintiff’s feelings, the indig-
Part :‘}‘ the public exposure,” as forming no
Coulg the actyal damages in the action. Nothing
thing, © further from the truth; since these
a agen:tbon]y constitute a portion of the actual
g:‘!ib] s but the principal portion. Itis scarcely
aup;::::""ﬂnple—not to say absurd—than to
Whig thlhat in & transaction like that, through
Snty g, ® plaintiff was dragged by the defend-
his ey, At the actual “injury to his person ahd
€ntitje e":‘"“ " embraced all for which he was
tug) damaze?mpenaation under the head of ac-
I . 3
Wag of 20t Probable, indeed, that the plaintif
be like] at delicate organization, that he would
7 to suffer any irreparable damage merely

8 to conceive any proposition more unjust.

from the insult and indignity, for if so, he could
not have said what he did. But there are many
persons who, from similar treatment, might have
been ruined for life; and the rule of law is the
same in all such cases. And there is no case,
except the present, so far as we have noticed,
which attempts to discriminate between corporeal
and external injuries, and those which affect the
sensibilities. These Iatter, are those which form
the chief ingredient of damages in this olass of
actions. If these latter are to be excluded from
consideration, or justified by public sentiment,
there might better come an end of all pretence
of the administration of justice. It is the direct
and sure mode of encouraging a resort to force
for remedy and redress.

We know that some very able writers, and
among them the late Professor Greenleaf (2 Evi-
dence, 8. 263 and n. et seg.), contend for the rule,
that in no case are exemplary or punitive dam-
ages to be given, but that in all cases they should
be confined to making compensation to the plain-
tiff. But no writer, or judge, to our knowledge,
has ever before attempted to limit the actual
damages to which the plaintiff was in all cases
entitled 3y way of compensation, to loss of time
and injury to the person, in cases of trespass and
false imprisonment. Mr. Sedgwick (Dam. 665,
n. 1), eays, that *“all rules, or rather definite
principles of damages in eivil actions, must be
referred either to compensation or punishment.”
No one, we suppose, would for a moment deny
that the plaintiff, in an action of this character,
is entitled to recover damages for ¢ the injury to
his feelings, the indignity, and the public ex-
posure;” and it would seem to be equally im-
probable, that any one should hold, that such
damages were in the nature of punishment to
;he ‘(liefendant, and only recoverable under that

ead.

The truth unqaestionably is, in the present
case, that the court have mistaken the application
of their own rule, and thus, as it seems to us,
have presented the whole case in & most unfor-
tanate aspect—very much in that of an excuse
and an apology, if not a full justification of
Lynch law, than which nothing could have beef
further from its intention.

We hope no one will be simple enough to sup-
pose that we feel any other than the most un-
qualified disgust and contempt for such genti-~
ments ag were expressed by the plaintiff, on the
occurrence of the moet disgraceful, as well as the
most unfortunate event, which has ever occurred
in our past history. The only possible mode of
accounting for such folly, in speech, is that folly
on one side naturally leads to counter folly upon
the other, and despotic public opinion naturally
provokes foolish words. But we trust it is not
needful to inform the profession, snd especially
the courts, in this country, thet the high privilege
of free speech is not oreated, or mmntmged, for
the exclusive, or the chief benefit of wise and
discreet men. They will do very well without
any such proteotion. But it is intended for the
protection of every class of the most ranting
fools, and the vilest blackguards, and the gnoa‘it
infamous blasphemers, except as they l"; lisble
to some restraint by the firm and wise adminis-
trators of the oriminal and civil law of the land.

These are the only men who require protection
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at the hands of the administrators of the law;
and when we allow ourselves to be cheated with
the delusion that the simple and degraded, or
the offensive and coarse-grained, do not deserve
the highest protection of the law, we approach
a8 point of timeserving, which is but one degree
removed from actusl corruption, of which we
already begin to hear charges, in some quarters,
but we trust wholly tithout foundation.

We regret, in this tese, the affirmation of the
principles of the charge in the court below by a
court of such high character, although done in &
mode, and for reasons, which show tne high dig-
nity and purity of the tribunal, and do also show,
as it appears to us, that an unfortunate misap-
plication of the very principle upon which the
case is decided, must have occurred in the court
below. We know the learniug and ability of the
court from which the decision comes; and we are
always proud to welcome its members among our
most esteemed friends; but we cannot shut our
eyes to the fact, that the substantial damages in
this action were blinked out of sight, and disre-
garded by the jury, upon grouunds which are
flagrantly in violation of the leading doctrine of
the decision, viz., that actual and compensatory
damages cannot be denied upon any ground of
provocation short of an actual justification of the
assault, battery, and false imprisonment, which
was not attempted in this action.

The testimony offered and received in mitiga-
tion of damages in this action, might well enough
have been received, upon the question of punitive
or exemplary damages, but it was not of a very
satisfactory character even upon that head. The
only portion of it which seems to afford any just
apology for the flagrant misconduct of the defend-
ants, was the stupid blunder of the provost-mar-
shal in directing the plaintiff to be ¢‘detained.”
This had some fair tendency to vindicate the
good faith of the defendants in arresting the
plaintiff. But what can be said of their after-
conduct in forcibly carrying the plaintiff three
miles, and dragging him before a town meeting,
and sentencing him to take an oath to support
the Constitution of the United States? They
might, with the same propriety, have sentenced
bim to be hanged, or burned to death. And if
they had done so and carried the sentence into
execution, and been indicted for murder, they
ghould, so far as we can see, upon the principle
of this decision, have been permitted to show the
plaintiff’s provoking bravado talk in mitigation
of punishment—or possibly to reduce the verdict
from murder to manslaughter.

It does not seem to us that such evidence
should have been permitted to go to the jury,
upon either the first or second point made in the
plaintiff 's request to charge, and not upon the
third, except so far as it tended to show that the
defendants acted under a misapprehension of the
law, and in good faith; for punitive or exemplary
damages are not given with any reference to the
plaintiff’s misconduct, within the limits of the
law, but solely on account of the malice and

wranton misconduct of the defendants, and to
admounish them, and others in like case, not to
repeat the misconduct. Is there anything in the
plaintiff’s folly and bra¥udo, naturally calculated
to induce the defendants to believe they had any
legal right to deal with him in the manner they

did? Was not then the charge of the court,
and the result of the trial, directly calcalated to
encourage such abuses of right, such flagrant
breaches of the law? Was not the conduct of
the defendants malicious, wanton, and intention-
slly insulting and abusive? Can there be more
than one opinion on these subjects ? And was
not the charge in the court below, the verdict of
the jury, and the overruling of the exceptions,
all calculated to encourage such conduct, and to
discourage such actions? If so, can we fairly
expect parties suffering like indignities to appeal
to the tribunals for redress? And will not the
result of such experiences, in courts of justice,
sooner or Jater, end in a resort to force in all
3uch cases? These are plain questions, but they
are fundamental to the very existence of free
states and private liberty, both of person and
Speech. I. F. R.
—American Law Register.
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(Continued from Vol. VI. page 5.)
AcTroN—See MoNEY HAD AND RECEIVED.
ApMINISTRATION—See EXECUTOR AND ADMINIS-

TRATOR.
ADMIRALTY.

A vessel with her anchor down, but not
actually holden by and under the control of
it, is *‘ under way,” within the meaning of the
Admiralty Regulations, 1858.—7".e Esk, L. R.
2 A. & E. 350.

See CoLLIsION, .

AGENT—See PRINCIPAL AND AGENT.
Ass1GNERS—See CosTs, 1.

AssiGNMENT— See EQUITABLE ASSIGNMENT.
Assumpsir—See MONEY HAD AND RECEIVED.
Bainment—See NEGLIGENCE, 1.

Baxg—See BANERUPTCY, 4; NEGLIGENCE, 1.
Bangruerey.

1. In Jaly, A. voluntarily gave to B., his
principal creditor, & bill of sale of all his
goods, &c , with a power to enter and sell if;
&e. In October, B. entered and sold the goods
for less than his debt. 1n November, A. was
adjudged a bankrupt on his own petition, and
the creditors’ assignee sued B. for the conver-
sion of said goods, and also for money had and

, Treceived. IHeld, that as there could be no ré-

lation to an act of bankruptey previous to the
bankrupt’s own petition, neither count could
be maintained.— Marks v. Feldman, L. R. 4
Q. B. 481.

2. J. deposited bills of lading for cotton and
coffee with G., as collateral security for G.”8
scceptances. J. afterwards authorized G. t0
gell the cotton and coffee and receive the pro°
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teeds. Later, J. became bankrupt. The cot-
ton was sold before J.’s bapkruptcy ; the coflee
did not arrive till afterwards, and after the ac-
ceptances had been paid, but was then sold,
J. beiug in G.’s debt. Held, a case of mutual
credits. (Keuey, C. B, dissentiente as to the
coffee.) (Judgment of Common Pleas reversed.
Exch. Ch )—Astley v. Gurney, L R. 4 C. P.
74,

8. A. sued B., C., and D. on s joint debt
The defendants pleaded & set-off. (12 & 13
Viet. ¢. 106, 8. 171.) A. repliel that before
Plea D. had become bankrupt. ~Held, s good
Teplication.—New Quebrada Co. v. Carr, L. R
4C. p. 651.

4. Although a bankrupt’s shares in & bank
bave been declared forfeited by the bank fors
debt due to it, the bank may prove for the full
amount of its debt; and the forfeiture, if ques-
tioned, must be tried in an independent pre-
ceeding, — Ex parte Rippon, L. R. 4 Ch. 639,

5. After o company was ordered to be wound
up, some of its debts were bought by contribu-
tories for much less than the sums actually
due, Held, that the full amount of the debts
might be proved for.—In re Humber Ironworks
Co., L. R. 8 Eq. 122.

See Cosrs, 1; Fixrurs, 1; INTEREST.
ENEFPIT SOCIETY. ‘

Among ruales, mostly those of & Friendly
Society, was this: ‘ Apy free or non-frez
Member or members leaving his or their emr
Ployment under circumstances satisfactory ©
the branch or executive council shall be er-
titled to the sum of 15s. per week.” An off-
cer of the society testified that members would
Dot be allowed to go where there were strikes,
if they could prevent them, and that money
Would be granted to send them avother way-
Held (per Cocxsurx, C.J., & MELLoR, [}
Hasnex & Haves, JJ., dissentientibus), that)
taking the rules with the evidence, one of :he
Purposes of this society was to support strikes,
and was illegal a8 in restraint of trade—
Farrer v. Close, L. R. 4 Q. B. 602.

Brut, or Laping—See SaLs.
TLL8 AND Nores.

In an action against M., as an indorsef of
8 bill of Exchange, brought by a bona fide
holder for value, the jury was instructed that
“if the defendant’s signatare was obtaized
upon a fraudulent representation that it W8S
8 guarantee, and the defendant signed it with-
out knowing that it was a bill, and under the
beliof that it was a guarantee, and if he Was
Dot guilty of any pegligence in 8o signing the
Paper, he wae entitled to the verdiot”—

Held, that the direction was right.— Foster V.
MacKinnon, L. R. 4 C. P. 704,
See Carque.
CHEQUE.

1. If there are not effects in a bank on
which a cheque is drawn sufficient for its
payment when presented, and it is presented
at the time when the drawer has reason to
expect it will be, and he has no ground to ex-
pect that it will be paid, he is not entitled to
notice of dishonor; although at the time of
drawing it, but before the agreed time of pre-
sentment, there were sufficient effects.—Carew
v. Duckworth, L. R. 4 Ex. 813.

2. June 4, A. drew a cheque on H. & Co.
at Falmouth, in favor of defendant, who trans-
ferred it to the plaintiffs, his bankers at Truro,
on the 5th. On the same day the plaintiffe
sent the cheque to B. & Co., their agents in
London, who received and presented it on the
6th to H. & Co.'s agents in London. On the
same day H. & Co.’s agents forwarded the
cheque to H. & Co., who received it on the
7th. On that day H. & Co.’s agents in London
failed. On the 7th B. & Co. wrote to H. & Co.
to return the cheque or to payit. On the 8th
H. & Co. wrote, declining to do either, and
stopped payment on the 9th. The plaintiffs
gave defendant notice of dishonor on the 9th.
Held, that defendant was liable. The cheque
was presented, and mnotice of dishoner was
given, in due time.— Prideauz V. Criddle, L R.
4 Q. B. 456.

See PRINCIPAL AND AGENT.

CLuB— See ComMPANY, 2.
Conbicrr.

At a testator’s death there was found what
purported to be & codicil to his last will and
testament, which referred only to the disposi-
tions of & deed of gift. Before the deed he
had exeouted several wills, none of which were
found. Held, that the codicil ghould be ad-
mitted to proof.—Black v. Jobling, L. R. 1P
& D. 686.

See WiLL, 2.

CovrtsioN.

Two steamships, the Q- and the R., each
under the charge of 8 compulsory pilot, came
into collision in the Thames. The Q. was
solely to blame, and after the collision she
rendered no assistance to the R., and showed
no excuse for having failed to do so. KHeld,
that the owners of the Q. were lisble, although
she had a pilot on board. The master was
¢ the person in charge” of the Q. at the time
under 25 & 26 Vio. 0. 63, 8 88.—The Queen,
L. R. 2 A. & E. 864



80—VoL. VI, N. 8.] LAW JOURNAL. [March, 1870.

Dicesr or ExcrLisHE Law REeporTs,

ComMpany,

1. A company, incorporated for the working
of collieries, contracted with A. for the erec.
tion of a pumping engine and machinery for
use in the colliery, and paid him part of the
price. Held, that the company could maintain
an action against A. for breach of the con-
tract, though the contract was not under seal.
(Exch. Ch.)—South of Ireland Colliery Co. v.
Waddle, L. R.4C.P.617; 5. 0. L. R. 3 C. P.
463; 3 Am. L. Rev. 268.

2. A mutual insurance association was
formed, but not incorporated. By their rules
the members were to severally, not jointly or
in partnership, each in proportion to the
amount of his own insurance, insure the ships
of the other members. The affairs of the as-
Bociation were to be managed by a committee ;
and all moneys of the association were to be
kept in their name at a banker’s. Held, that
outside creditors could only look to those who
gave the orders, not to the association of the
members as such.—JIn re London Marine In-
surance Association, L. R. 8 Eq. 176.

See BANKRUPTICY, 4, 6 BeNEFIT Sociery ;

INTEREST,

CoNCEALMENT— St INSURANCE, 2.

CoNDITION—See INsuBANCE, 8; LaxpLomD AND
TERANT,

CoxNFLIOT OF Laws-—See Forxigy GOVERNMENT;
DomiciLe ; INSURANCE ; Sramp, 2; Wi,
2,

CoNsPIRACY—See PARLIAMENT.

ConsTRUCTION OF INsTRUMENTS—See BmNnerir
Sociery; DEEp; EqQUiTABLE AS8IGNMENT;
GuaRANIEE ; INsURANCE, 2-4; Lzaacy,
1, 2; SraTure; Trust; Wi, 5.

ConTRACT.

A party caused an agreement for the pur-
chase of a warehouse to be made out in the
name of his nephew, paid part of the purchase.
money, and induced hig nephew to sign on the
faith of his representation that he would give
him the warehouse, and pay the balance due.
He then died testate, without baving provided
for such payment. Held, that it must be made
out of his assets,—Skidmore v. Bradford, L. R.
8 Eq. 134. .

See Company; FOREIGN GovERNMENT; Cove-

NANT; GUARANTER ; INSURANOE; Noya-
TION; PLEADING; SPECIFIO Pznomucg;
Srtamp, 1.

C&vnmuron!—&c Bankrurrey, 5.

CorroraTION—See Coumgr, 1

Cosrs. ' .

1. The court will not yequire security for
costs to be given by a plaintiff who sues as the

v

assignee of & bankrupt for the benefit of the

estate, although he is in insolvent circum-
stances.—Denston v. Ashton, L. R. 4 Q. B.
690.

2. Nor by two executors, one of whom is
out of the Jurisdiction, and the other insolvent.
Sykes v. Sykes, L. R. 4 C. P. 645.

Covexanr.

1. A, a brewer, sold land to B., who cove-
naoted with him that A. his heirs and assigns
should have the exclusive right of supplying
beer to any public house to be erected on the
land, but A. did not covenant to supply it.
C. bought part of the land with notice of the
Covenant, built a public house, and supplied
it with his own beer. A filed a bill to restrain
C., alleging that A. had always been ready to
supply good beer at a fair price. A demurrer
Was overrulpd. The covenant wag not void,—
Catt v. Tourle, L. R. 4 Ch. 654.

2. A lessee having covenanted to use the
demised premises for the sale of spirits, the
lessor covenanted not to build or keep any
house for such sale within balf & mile of said
Premises. Held, that an assignee of the lease
could not sue the lessor on his covenant.—
Thomas v. Hayward, L. R. 4 Ex. 811.

See LANDLORD AND TENANT.

Currzsy,

A husband may have curtesy in an equitable
fee given to the 8eparate use of his wife.—
Appleton v. Rowley, L. R. 8 Eq. 139,

Cusron—See Mozraags, 3.

DaMagEs—See VENDOR AND PURCHASER oF Rxax
EsTaTE,

DEBTOR AND CREDITOR—See Novarion.

DEEp,

The grant of & warren of conies in B, “and
all that lodge thereupon built, called,” &o.,
Which warren extends itself “in and over the
Wastes of B.,” with a reservation of rent ¢for”
the same, does not pass an estate in the soil
of said wastes.—Earl Beauchamp v. Winn, L.
R. 4 ch. 562.

See Trusr,

DeMaARD—See CHEQUE, 2
D3SERTION.

A wife baving reagon to believe that her
busband had been guilty of adultery, separated
from him, and ingtituted a suit for divorce, in
which she failed, The husband never there-
after sought to resume cobabitation, nor did
the wife, and it was not resumed. [ld, that
-hese facts did not constitute desertion by the

usband.— Fitegerald v. Fitagerald, L. R. 1 P.
& D, 694, )

DxVIATION—See IxsuranNcs, 2.
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D“’“-—See W, 5.

OVERY.

A defendant, in & suit for infringement of 8
Patent, in order to prove that there was no
Rovelty in the plaintiff’s patent, interrogated
the plaintiff as to the inventions described in
the specifications of previous patents, and
asked him to show in what respect they dif-
fered from his. The plaintiff declined to an-
Bwer, on the ground that thesa were not ques-
tions of fact, and that they related to the
Dlaintiff's case. Held, that he must answer.
A defendant may ask any questions tending to
destroy the plaintiff’s claim. ‘

An exception bad in part, is not necessarily
Wholly bad.—Hoffman v. Postill, L. R. 4 Ch.

73.
Divorce—See DrseatioN.
OMICILE.

When a domicile of choice is abandoned, the
Qomicile of origin revives and continues until
& second domicile of choice is acquired.— Udny
Y. Udny, L. R. 1 H. L. Sc. 441.
LECTION—Se¢ PERPETUITY, 2.

QUITABLE ASSIGNMENT.

A., baving wheat ex vessel M., in the hands
of & factor for sale, borrowed 500l from B.,
and gave B. his acceptance at two months,
describing the. consideration as ¢ value re-
eeived in wheat ex M.;” and it was orally
agreed to renew the bill from time to time un-
til A, should receive from the factor the pro-
ceeds of the wheat. Held, that this did not
8mount to an equitable assignment of the fund
in the hands of the factor.—Field v. Megaw,
L. R. 4 C. P. 660.

Equizanta Convmsion—See TENANCY IN Cox:
MON.
EQ‘"’MBLz PLEA—See PLEADING.
TITY PLeapING AND PRACTICE—See D18covery;
R 8pEorrrc PERFORMANCE, 1.
VIDENOE—See STANP, 2.
OXPTION—See DIsCOVERY.
UTOR AND ADMINISTRATOR—Ses Costs, %3
Moxey Hap axp REczivep; Stame, &}
P Wi, 8.
IXTURR,

1. A lesses of rolling mills made an equit-
Shle mortgage of the same, and afterwards

ecame bankrupt. On a case stated betwe:d
the mortgagees and the assignees, held, 1)
bat duplicate iron rods, which had be:n
fitted to the machine and used, were fixtare,
%0d pagsed to the mortgagees; (2) so were
*traightening plates embedded in the B00;
(8) but rolls which had not yet been fited

10 the machine; aud (4) weighisg machires

which were placed in bricked holes, the weigh-
ing plate being level with the ground, but
which were not fized to the brickwork, were
not fixtures, and passed to the assignees.—In
re Richards, L. R. 4 Ch. 630.

2. A steam-engine and boiler, annexed to
the freehold for the more convenient use of
them, and not to improve the inheritance, and
capable of being removed without any appre-
ciable damage to the freehold, pass under &
mortgage of the freehold (Exch. Ch.)—Climie
v. Wood, L. B. 4 Ex. 828; g. ¢. L. R. 8 Ex.
257; 8 Am. L. Rev. 271,

FOREIGN GOVERNMENT.

By a convention between the government of
Peru and a Peruvian company, all guano to be
shipped from Pern to England and Ireland was
to be consigned to the company, which was to
gell the same, and hold the net proceeds at the
disposal of said government. Said’ govern-
ment afterwards negotiated a loan in England,
hypothecating for the same all the gnano to be
ehipped as above, and agreeing that out of the
proceeds of said guano a certain sum should
be applied half-yearly in redemption of the
loan bonds. Bondholders sued to enforce the
application of the proceeds in England to re-
demption as sgreed. The Peruvian govern-
ment was made a party, but did not appear.
Held, that the court had no jurisdiction.

The loan was governed by the law of Peru.

The above redemption was to be made by
paying off et par bonds to be drawn by lot
when the bonds should be above par, and by
purchasing at the market price when the bonds
should be at or below par. The government
cancelled bonds which had been given up to
it in exchange for bonds of a subsequent loan,
to the stipulated amount at the price at which
the subsequent loan was contracted, being &
higher price than that of the bonds of the first
loan, as quoted on the London 8tock Exchange.
Held, a compliance with the contract.—Smith
¥. Weguelin, L. R. 8 Eq. 199.

Forrirurs—See LaNDLOBD AND TERANT.
FraUD—See Bisrs axp Norzs; CoxrRact; FRAU.
pULENT Conveyanos; Wirs's Equiry.

FRAUDULENT CoNVEYANOE.
A debtor, at & time when he knew that &

writ of sequestration would be issued against
him, mortgaged all his property to trustees
for five of his creditors. By the deed the
debtor was to remsin in possession of his pro-
perty for six months, but not so 83 to let in
any exeoption or sequestratios, .and in case
any such should be enforced, his possession

was to cease. A writ of sequestration was
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subsequently issued. Ield, that the deed was
not void under 13 Eliz. ¢. 5, as against the
sequestrators.—~Alton v. Harrison, L. R. 4
Ch. 622.

Fraups, STATUTE oF—See SPECIFIC PERFORM-

ANCE, 1.

FriExpLy Sociery—See BENEFIT SocieTy.

GUARANTEE.

1. The defendant gave to the plaintiff, a
cattle dealer, this guarantee: 502 I, J. M.,
of, &c., will be answerable for 507 sterling
that W. Y., of, &e., butcher, may buy of Mr.
J. H., of, &.” It appeared from the circum-
stances under which the guarantee was given,
that the parties contemplated a continuing sup-
ply of stock to W. Y. in his trade as a butcher.

Ileld, a continuing guarantee to the extent of

60l.—Heffield v. Meadows, L. R. 4 C. P. 595.

2. The following: ¢ In consideration of the
Union Bank agreeing to advance and advane-
ing to R. & Co. any sum or sums of money
they may require during the next eighteen
months, not exceeding in the whole 10001,
we hereby jointly and severally guarantee the
payment of any such sum as may be owing to
the bank at the expiration of the said period
of eighteen months;” is a continuing guar-
antee.—Laurie v. Scholefield, L. R. 4 C. P. 622.

HEIR AND PERSONAL REPRESENTATIVE—See TEN-
ANCY IN COMMON.

HusBAND AND WIFE—See CurTesy; DESERTION;
MoxEY Hap AND RecEIvED ; REVOCATION
oF WiLL; Wire’s Equity.

ILLEGAL CONTRACT—See CovENaNT, 1.

InJuncriON—See CovENnanr, 1.

INsoLvENCY—See Cosrs; INTEREST.

INsuraNoE,

L. Trustees under a will agreed to advance
to A asum to which his wife would be entitled
at twenty-one, if B. would be sure ty for repay-
ment of the sum if A.’s wife should die before
that age. B. consented, on eondition that the
wife's life was insured. The sum was ad-
vanced, and A. effected an insurance in his
wife’s name on her own life, Ield, that as
A. was interested in the Ppolicy, and his name
was not inserted therein, it was void under 14
Geo. IIL c. 48, 8. 2.—ZEvans v. Bignold, L. R.
4 Q. B. 622.

2. Plaintiff obtained insurance from defend-

ant on bone-ash on board his vessel ¢ cleared’

w from A. and port or ports of loading in the
proviace of B.,” to port, &ec., knowing that
the vessel was to lgad at L., 2 geographical
port in the province of B., but not informing
the defondant of the fact. Had the latter
known it, he would have charged a higher

premium; but underwriters did not then kno¥
that L. was a port of loading. Vessels load-
ing at L. had to return to and to clear from
A. The vessel and cargo were lost in so re-
turning. Held, (1) that L. was a port of load-
ing within the policy; (2) that there was no
concealment; (3) that there was no deviation:
Harrower v. Hutchinson, L. R, 4 Q. B. 523.

8. Defendants in London insured the plaio-
tiffs upon gold **in the ship called the Duich-
man,” for a certain voyage, against, infer alid,
perils of the seas, with the usual suing and
laboring clause. The ship was at the time
English, but afterwards became a Russian
ship, without the knowledge of either plain-
tiffs or defendants. The ship was wrecked in
Turkish waters, and the gold was taken io
charge by the Russian consul. By the judg-
ment of his court, which had jurisdiction, tho
gold was ordered to pay a much larger sum,
by way of contribution, than it would have
been had the ship remained English. An ap-
peal might have been, but was not, taken, and
the sum was paid in order to get back the
gold. In an action to recover a part of the
sum 80 paid from the insurers, Aeld, (1) that
as there was no express warranty that the
ship should continue English, none could be
implied; (2) that whether the Russian judg-
ment was according to law or not, the com-
pulsory payment was a direct consequence of
the wreck, and s0 was a loss by perils of the
seas; (38) that the plaintiffs were not bound
to have appealed.—Dent v. Smith, L. R. 4 Q.
B. 414.

4. Insurers agreed that if the plaintiff should
be compelled to pay ““as damages” for running
down any other ship any sum, &e., they would
repay him a certain proportion of such sum-.
The policy also contained the ususal suing and
laboring clause. Plaintiff successfully defended
the action against him for running down ano-
ther ship. ZHeld, that he could not recover
the costs of defence from the insurers (Exoh.
Ch.)—Xenos v. Foz, L. R. 4 C. P. 665; 8. ©-
L. R. 8C. P. 630; 3 Am. L. Rev. 701,

See CoMpaNy, 2; Stamp, 1.

INTEREST.

In the winding up of an insolvent companys
dividends are to be paid on the debts as they
stand at the date of the winding up. Subsé-
queat interest is to be allowed only in case of
8 surplus, when dividends will be applied first
to interest then due, and then to principal.—
Warrant Finance (o.'s Case, L. R. 4 Ch. 645

See Lxaacy, 8; Sramp, 2.

INTERROGATORY—See DiscovaRy.
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HARRIson’s CoumoNn Law Procebure Acr,
2nd Eq, Copp, Clark & Co., Toronto.
?art IV. has been issued, containing sections
® to 280, inclusive, of the Common Law
Ocedure Act. This brings the author into
e.heaviest part of his work, but does not
® Imagine, give us as yet half of the entire

wo’?‘- We anxiously look for its early com-

Pletion, which will give us the index, that

ci::)lslt Necessary key to every book, and espe-

&ndy to a work of Practice as compendious

e fomplete as this. We doubt not that the
“rZy and experience of the learned gentle-
3 who has so successfully brought us so

0, will ag efficiently conclude his most ad-

:e"able work. Few who have not had expe-
NCe, can know the delays and difficulties in

aassi"g a work of this kind through the press,
d the time necessarily taken up is vastly in-

Creaseq by the number of cases referred to,

3 these have to be carefully verified.

in t s wonderful to notice the careless way
Which counsel cite cases, giving the person
98¢ duty it is to verify the cases endless
0yance, at a great waste of time to him
n delay in publication. In the work before
S We can vouch that this verification is being
onf’ With the greatest exactitude, regardless
time ang trouble.

Tap Auzricax Law Review.  January, 1870.
%ston : Little, Brown & Co. Subscription
Price $5 per annun. Quarterly.
co:f;)e Second number of Vol. iv. of this well-
& Ucted quarterly is before us. The articles
me, . Prﬁ)ximate and Remote Cause—rather
seawth§lcal than practical: II. Warranty of
Orthiness in Time Policies: IIL The Law
I-yng;anity: IV. Lord Campbell’s Lives of
urst and Brougham.
Werg fi’t&rticle on the Law of Insanity, which,
ki ot for our limited space, we should
q O reproduce for our readers, is thus in-
Uced ;. )

L
lth::etn Lord !.1&10 laid down his famous rale of
Y orig 8ome kinds of insanity furnish no excuse
"d'lnce:;’ he‘ '.lnquesﬁonubly reflected the most
Yers °Pl!uons on the subject, both of law-
Yearg § Physicians. For more than one hundred
Sorrectness passed unchallenged ; and
1 on trial for a criminal act was acquit-

© ground of insanity, whose disease had

To Pergg
€

not eatirely deprived him of reason and reduced
him to the condition of an idiot or a wild beast.
Science could enter no protest against the rule,
for the materials necessary to give such a protest
any support were not in existence. Medical men
may sometimes have had a vague apprehension
that all was not right, when a convict proclaimed
the grossest delusions from the gibbet; but they
were never properly shocked by the barbarity of
such scenes. Coincident with the signal reforms
in the treatment of the insane and the increased”
attention to the study of insanity, which marked
the close of the last century, the suapicion began
to be entertained by lawyers that the rule ex-
cluded from its protection many classes of the
insane that were justly entitled to it. Baut they
never, to this day, have decided that insanity, in
whatever shape it may appear, is necessarily an
excuse for crime. The advanced step which they
took Was to regard certain forms of what is now
called partial insanity, as having this legal effect ;
but precisely which they were, was a point not
so easily settled. The exact question was, what
mark, quality, or attribute of insanity should
make it an adequate excuse for crime, and this
led to definition of insanity and tests of respon-
sibility. At one time, the question seemed to be
sstisfactorily answered by saying that it was a
delusion, without which the patient conld not be
considered so inzane as to be irresponsible for
any criminal act. It was not too long, however,
before it began to be suspected that this was
giving too large a sweep to the excuse, and then
its application was restricted by various limita-
tions.  From time to time other tests were offered
which, though intended to meet a present exi-
gency, were fondly believed to cover every pos-
sible requirement. One was that if the patieut
retained his knowledge of right and wrong, he
continued to be accountable for his acts. An-
other was that if he knew the act to be contrary
to the laws of God and man, he could not avail
himself of the plea of insanity. Agsin, it was
said that if he showed contrivance and fore-
thought in regard to the criminal act, he was
sufficiently sane to be accountable therefor. It
would be a waste of time to mention all the rules
of law on this subject, which the ingenuity of
courts has devised, and which, one after another
have been found too narrow for general applica-
tion. But they will continue to be offercd, and
new ones no better to be made, 8o long as false
theories of insanity prevail in the community,
and the indubitable facts of acience are treated
as matters of speculation and fanoy; and no im-
provement will be made, so long as it is believe
in the high places of justice that the effect of
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insanity on the thoughts and feelings, the appe-
tites and impulses, may be thorougly discerned
by & hasty examination and the slightest acquain-
tance with the mental phenomena.”

The writer then proceeds to give the follow-
ing passage from the charge of a learned
American judge (Edmonds), to the jury, in
the case of The Peoplev. Kleim, as illustrative
of what he argues is the more enlightened
doctrine of the present day:—

¢ To establish a defence on the ground of in-
sanity, it must be clearly proved that at the time
of committing the act, the party accused was
laboring under such a defect of reason, from dis-

ease of the mind, as not to know the nature and :
quality of the act he was doing; or, if he did

know it, that he did not know he was doing what

was wrong. If some controlling disease was in °

truth the acting power within him, which he
could not resist, or if he had not sufficient use of
his reason to control the passions which prompted
the act complained of, he is not responsible. In
order then to constitute a crime, s man must
have memory and intelligence to know that the
act he is about to commit is wrong ; to remember
and understand that if he commit the act he will
be subject to punishment; and reason and will
to enable him to compare and choose between the
supposed advantage or gratification to be obtain-
ed by the oriminal act, and the immunity from
punishment which he will secure by abstaining
from it. If, on the other hand, he has not intel-
ligence and capacity enough to have a criminal
intent and purpose, and if his moral or intellec-
tual powers are so deficient that he has not suffi-
cient will, conscience, or controlling mental dis.
ease, his intellectual power is for the time obliter-
ated, he is not a responsible moral agent and is
not a punishable for criminal acts.”

We notice in the Bench & Bar, an article
on the same subject, which will also repay
perusal.  The subject has an ephemeral in-
terest, over and above that attaching to it from
its intrinsic importance, from a divorce case
in the English courts lately brought promi-
nently before the public. Whilst, however,
admitting that humanity requires that all care
should be exercised for the protection of those
suffering under the dispensations of Provi-
dence, the public must be guarded against the
abuse to which the humane doctrine is open.

Of the specimen of petty spite in high places,
exhibited by Lord Campbell in his Lives of
Lyndhurst and Brougham, we have almost
had enough. But, as a final shot at the author,

I

and as an interesting sketch of the salient
points of character of the great men now deads
that Lord Campbell unsuccessfully attempted
to malign in his own peculiar style, the article
in this review is most interesting, and we hop®
on a future occasion to find room for it.

We have the usual Digest of English and
American Cases, Book Notices, A List of La¥w
Books published in England and America sinc®
October, 1869, and a summary of events.

We heartily commend this Review to ouf
readers, and advise them to subscribe to it 8¢
once; the price is a mere nothing for the in
teresting and instructive matter always to be
found in it.

TaE ALBANY Law JourNaL: Weekly, Weed:
Parsons & Co., Publishers, Albany, N. Y-
$5 00 per annum.

This is & new weekly Law Publication of
much promise. It does not purport to be &
collection of miscellaneous reports of cases, ¢
which there are enough and to spare in the
United States, but is more of a Magazine of
matter interesting to the profession, culled
from various sources, and containing leading
articles on important topics. We have no¥
received several numbers, and they evinc®
good taste and much literary attainment.

A very interesting sketch of “Law and LaW*
yers in literature,” by Mr. Irving Browné
runs through the numbers that have hithert?
come to hand. With many of the incident®
and extracts we are of course all more O
less familiar, but many are new to the gene
reader, and may here be found collected &%
arranged in an accessible shape.

We notice also an address to law studen
by Hon. J. W. Edmonds, containing so®®
excellent advice ; the Administration of Just,
ice, by the same author; on the Study °
Forensic eloquence; Law of Arrest witho?

Warrant, & We anticipate good success

this publication,

BencH AxD Bar.  Chicago, January, 1870-
This number contains discussions as
whether the Law deals unfairly with Qu¢

tions of Insanity ; the Right of Arrest &c-

Toe Aurricax Law Reorsrer.  Philadelp o

The leading article is as to how the G o
will i to be dealt with in Partnerships. i
usual selections of cases.

s




