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DIARY FOR DECEMBER.

1. Wed. New Trial Day C. P. Clerk of every Muncipal-
ity except County to return number of Resi-
dent rate-payers to Receiver General.

Thur. Re-hearing Term in Chancery comimence.

Fri.. New Trial Day, Queen's Bench.

8UN. 2nd Sunday in Advent.

Mon. Last day for notice of trial for County Courts.

BUN 3rd Sunday in Advent. " .

14. Tues, General Sessions and County Court sittings in

each County. Grammar and Common school
A ts payable. Collectors roll to be
returned, unless time extended

19. BUN. ALk Sunday in Advent.

20. Mon. Nominations of Mayors in towns, Aldermen,
X Reeves and Councillors, and Police Trustees.

24, Fri.. Christmas Vacation in Chancery commence.

... Christmas Day.

. Ist Sunday after Christmas. St Stephen,

27. Mon. St. Jokn Evangelist.

27. Tues. Iunocents Day.

School returns to be made. Last day on which
remaining half G. 8. fund payable. Deputy
Registrar in Chancery to make returns and
pay over fees,
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DEATH OF THE CHANCELLOR.

We again refer to this melancholy event
which has deprived the country of such an
ble judge, and his friends and relatives of
sych a kind amiable companion. At the time
when Mr. Van Koughnet was appointed to the
Chancellorship of Upper Canada, in March,
1862, we took occasion (8 U. C. L. J., 85) to
give a short sketch of his career up to that
time, it is therefore unnecessary to repeat
what may there be found.

'Whilst at the Bar, Mr. Van Koughnet was
remarkable for the quickness and keenness of
his perceptive faculties, enabling him to ascer-
tain the strong points of his own, and the weak
ones of his adversary’s case, with wonderful
rapidity. In examining a witness he is gaid
nét to have had an equal. On the Bench,
though very ingenuous and open to convic-
tion, his mind was rapidly made up, and
he much more generally than the other judges
decided cases on the spot, not feeling in his
own mind ‘the necessity of further considern-
tion of evidence of which his quickness
enabled him at once to comprehend the full
bearing. It was a pleasure to conduct cases
before one 80 fair, courteous and considerate;
and here we may remark, that the courtesy
and patience of the Chancellor was not con-
fined to himself, but is a pleasing attribute

of both of his learned brethren on the Equity
Bench.

Upon his impartiality and uprightness a3 a
judge we deem it unnecessary to dilate; the
cbaracter of the Bench of Upper Canada in
this respect has always stood so high, that it
is sufficient to say, that he was the fitting
chief of a court of, *“equity and good con-
science.” *

He lent a helping to many reforms in the
administration of the Court of Chancery,
simplifying the procedure, and facilitating
business, and was the author of the system
of having the arguments of counsel imme-
diately after the examination of the witnesses.

But, when speaking of him in his judicial
capacity, we cannot do better than quote the
words of Mr. Vice-Chancellor Mowat, who was.
holding circuit at Cobourg, when the news of;
of the Chancellor’s death arrived there:—

“As a judge, he was most conscientious; he-
had a profound love of justice, and an exalted
sense of judicial duty. In the discharge of his:
office, he acted without fear, favor, or affeetion;
if any judge ever did. He was from the first
prompt in deciding; and that he was generally:
accurate as well as prompt is shown by the fact
that his decrees were generally (I believe), as:
seldom appealed from successfully as those of any:
judge we ever had. He had long been suffering-
from ill-health, but he was never willing to allow
us to relieve him from any of his work, and ho’
often insisted on doing his full share when he was
ill able to endure the fatigne which it oocasioned.

-him. He had completed his last. circuit without’

assistance, but a few days before his. sad death..
A Conservative by birth, education, and party.
counections, in his court he wae a.Reformer. He-
did not a little to complete those ameliorations in,
the practice of the Court of Chancery, which were-
commenced under the auspices of his distinguished
predecessor,- Chancellor Blake,—of whose able'..
services, ill health so soon deprived the country, -

- bat who, though ever since unable to take part’

in public duty, still lives, and will, I hope, long
live to be a comfort to his family and friends.
Chancellor Van Kooghnet originated valuable re:’
forms himself, and always lstened with tteréat’
tothose suggested by others, I beleve that hé®
was the author of the present practice of hearing’
the arguments at these Circuit Courts; wnd of’
disposing of the cases at once, wherever prac->
ticable, a practice by which business has beemn.
greatly oxpedited, the expense of suits mitch. dis:
mi:;ished, and & knowledge of the doctrines' of:;
equity diffused amongst the. people—all objects; .
I need not say, of great public moment.” :
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~ Personally, the late Chancellor was very
generally liked; more so, perhaps, than any
other man of hisday. Without seeking popu-
Jarity, he was essentially popular, for none
could resist his unaffected good humour, charm
of manner, and evident warmth of heart. Mr.
Vice-Chancellor Sprazge at the opening of
" Court after the event, spoke in the most feel-
ing manner of his death; and we are sorry
we can only give the substance of his re-
marks :—

.. “Since I'last met you, gentlemen of the Bar.
an event has occurred, a most sad and unexpected
one, which we all, the Bench and the Bar alike,
most deeply deplore. The learned and able man,
who for the past seven years hus pre:ided as
its chief Judge, has passed away from amongst

-us, in the very piime of life, when, according to

* the ordinary course of natuve, many yeuars of hon-

- ourable usefulness lay before him,

“The late Chancellor, let me add our laie fiiend,

+ for he was the warm and sincere friend of all of

- us, possessed many admirable qualities. Wiih

- talents of a very high order, he combined one of

* the kindliesi naiuves that it has ever been my lot

s to meet with; and he discharged, with rare abili-

- ty avd the purest iniegrity, the duties of his high

.+ office, We have lost an able and upright Judge,

. and s man as beloved as he was respecied. The

- oountry and the Judiciary, end in sn especial

- manner this Court have much to deplorein the

: loss of such a man.

. ¢ Hao is dead, and we shall see his face no-more,

» but his memery will long be held by all of us in

. affectionate remembrani-e.”

And'Mr. Mowat, on the occasion already al-
i luded to, further said:—

*He was, indeed, one of the most amiable of

: men; he had & warm and tender heart, and his

" friendship was deep and never failing. I never
-* knéw any one who had in him more to attract
-+ and less to repel. He probably never had a per-
- sonal enemy, * * * During the period that be
was engaged in polities, he was not only suceessfsl

- i inobtaining and keeping the confidence of his poli-
. tical supporters, but he soon secured and he ever
- - afterwards retained the personal friendship of, I
. i believe, every one of his apponents in the House.
. Whatever those oppgsed to him, politically, may
_« have thought of the measures or proceedings of
.. the government of which he formed part, nobody
f "doubted the purity of his motives or the gound-
" " 'ness of his patriotism. He loved this Cunada of
" ouM®, which was the land of his birth, and he
" earnestly desired to promote its interests, * *

«  Few men will die leaving”more friends to mourn
- his loss. .Speaking for myself and for you, gentle-

men of tlie Bar, T am stire that I may say, that
we loved him very dearly, and that we mourn
bim very deeply, sorrowing greatly to remember
that we ave never again to press his hand, or hear
his kindly voice.” ;

The day before the funeral, a mpeting of the
Bar was called, in the Library of Osgoode
Hall, to express the feelings of the profession
on the melancholy occasion, and their sympa-
thy with the members of his family in their
bereavement. The*Attorney-General of On-
tario, having introduced the -subject in a few
appropriate remarks, the following resolutions
were passed :— )

“ Rexolved.—1. ‘That the Bar of Ontario desire
to express their unfeigned grief at, and deep senge
of the loss sustained by the Profession in the-
death of the late Jamented the Hon, P. M. M. 8.
Van Koughnet, Chancellor of this Proviuce. .

**2. That the Bar attend the funeral of the late
Chancellor in their robes, as a mark of respect to
the deceased.

“8. That a copy of the foregoing resolutions be
farnished to the Treasurer of the Law Society
[absent from Toronto at the time], with a requast
that they may be entered on the books of the
Society. and, that he be requested to call a meet-
ing of the Bar for to-morrow, at two oclock, at
Osgoode Hall, to attend in a body the funeral of
our late Chancellor,” -t

The funeral was largely attended by all
classes, and amongst them might be seen many
of the clerks who were under him when
Commissivner of Crown Lands, by all of whom
he is held in affectionate remenfbrance, The
Pall:bearers were Hon. W. H. Draper, C. B.,
Chief Justice of the Court of Appeal, the
Chief Justice of Ontario, Chief Justice Hagar-
ty, Vice-Chancellors Spragse and Mowat,
Judges Morrison, Wilson, Gwynne, and Gal
and Judge Duggan. The body was interr
in 8t. Jantes' Cemetery. ‘

‘His name will be remembered in‘the hidtory
of Canada as that of a man endowed with a
very high order of intellect, as an eloquent
and effective speaker ; both at the Bar and in
Parliament; as an able administrator, shewn
as well in the management of the Crown
Lands Department, as in the reforms inthe
Court of Chancery ; and, to crown all, a man
with as kindly a heart as ever made a friend -
or disarmed an enemy. BN

Mr. Spragge has been offered and has accept.
ed the Chancellorship, and Mr. Strong has
been appointed one of the Vice-Chancellors,
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CLERKS ACTING AS AGENTS FOR
SUITORS.

'Our attention has been directed to Rule 100.
*We do not understand it as prohibiting clerks
for acting as agents for suitors, except in the
actual conduct of & causein Court, when the
the officer has full employment otherwige, and
when he should be *‘all eyes and all ears,” to
keep track of the orders made by the judge,
‘3¢ miriute stich orders, swear witnesses, can-
cél stamps, and perform other duties required
%y him in open Court. Indeed it could not
be possible to carry on the business of the
Division Courts unless clerks received instruc-

. tions from parties at & distance, and acts for

-them. Inguorant persons too are seldom capa- 1

-ble of makmg out their own accounts, or giving
‘fofices required by law, and would be compel-
led to go to some competent persons for assist-
ance, if clerks were unable to give them aid.
* Lawyers are not entitled to fees, are not re-

cognized in the Division Courts, and nearly -

~{he whole operative part of the system is and
_must ever be worked out by the officers of the

Courts. Mo prevent officers acting within rea-
“ gonable limits as the agents for parties, would

‘Impair the value of the Courts to a very con-.

* giderable extent, and certainly the rule we
" have referred to has not that effect.

USE OF STAMPS IN PAYMENT OF
FEES.

‘ We hear a good deal on the subject of the

. pse of stamps in the Division Courts, and com-
_:plaints are made, we think, without good
..cauge, of “the great delay in seeing to the

. cangellation of stamps during the sittings of the
_Courts.” Now in the first place, the stamps

" meed not be presented to the judge for inspec-

. tion till the close of the Court (Rule 167, ¢.),
go that at least it is only the judge and clerk
.~ who would be delayed; but from enquiries
N we have made from several able and efficient
" officers we are satisfied that the delay in affix-
) .. ing and cancelling stamps, would not neces-
...garily occupy, on an average, half & minute to
: .qach case,.ar, half an hour to.a list of sixty.

.. Jf.the judge could inspect the staps on sum..
.. maonses and judgments entered by the clerk:
Lefore the. Court opens, even this brief delay
would be considerably reduced. No doubt if

the government furnished clerks with  obli-
... terators” it would be a great convenience, yet
,gﬂ.er all, the clerk may by writing hia names
l}dotehnd on stamps to be used, reduce the

actual duty in Court to insertion of date
merely, and we make no doubt that if the say-
ing of time at a Court was pecessary, the
judge would hold that the brief mode by
figures, viz., “2 1|70, |"” for “2nd Jan.,
1870,” would be a sufficient dating for the pur-
pose of cancellation. We are quite disposed to
sympathise with officers when they have sny
reasonable ground of complaint. Rule 167,
as wa stated in a former issue, is little more
than a declaration of what the law is, and re-
quires nothing unreasonable. We trust that
all concerned will cheerfully comply with its
provisions, '

"ADMINISTERING OATHS IN OPEN
COURT.

As forms are now given in the new Rules for
oaths to be administered in open Courts, they

ought to be strictly followed.

The clerk anxious to acquit himself well
will commit those forms to memory ; if not
spoken from memory, the officer should ad-
minister them reading from the book. This
geems a small matter, but as the public are apt
to form their impression of an officer of what
they see of bim in open Court (and officers
paturally and properly desire to appear to'ad.
vantage in the discharge of their duties), it
seems well worth the trifling labour of com-
mitting a few forms to memory, that the Tm-
portant duty of administering oaths ingy be
done reverentially, and without bunglmg or
hesitation.

N

'TRANSMITTIN% YMO"IIES TO SUITORS

MAIL.

The 159th general Rule, makes xt the duty
of parties entitled to monies collected to direct
how they are to be transmitted ; and if no such
direction is given the monies are payable at
the clerk’s office. We recommend clerks to
take written instructions from suitors as tothe

| transmission of monies, as it is necessary for

their own protection to do so. If directed to
be sent by Post Office order, or in Bank bills,
it will be necessary to have some entry #i'the
cash book, and various suggestions are 'thade
as to the best practice in such cases. Perhaps
the direction of the suitor to tnmsmlfs ﬁ’ ght
also contain an authority to some one’ to,slgn
the receipt in the cash book, or the person
who mails the letter and sees, the °“°|°““"°

_might sign. We would be glad to hear sug-

gestions from qxperwnced officers. on this
point.
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SELECTIONS.

SHALL WE PUNISH MURDER ?

The crime of murder is an atrocious one,
For one human being, deliberately, with
studied purpose and malice afore-thought, to
take the life of another, is an act at the bare
thought of which even many a hardened
wretch shudders. - That there should be cir-
cumstances, under whose cover a murderer
may not only be excused, but also Jjustified ;
not only justified, but even glorified, is at first
thought almost inconceivable;
stich circumstances exist,

. Woman in America occupies an anomalous
condition. Treated in some respects as if far
superior to the masculine sex, in others denied
all participation in rights and privileges accord-
ed to its lowest specimens, her outward con-
duct is a fit and faithful representation of the
inconsistencies of her position. This is the
only country in the world in which & woman
who has murdered her seducer, is honorably
acquitted by a jury, and in which a husband
can with impunity take the life of his wife's
paramour. Why the perpetration of an act,
to which the woman alleged to be injured
thereby has given her full consent, should
exempt her from being punished according to
law for any crime she may commit, it is im-
possible to understand ; unless she commit
the crime in self-defence, or be regarded and
treated as an irresponsible being, possessing
and exercising no will or discretion of her own,
and a completely passive instrument in the
hands of others. ~ Both of these suppositions
are untenable. In watching for a man and
shooting him unawares, she, far from acting
on the defensive, is acting very offensively,
and no one will for a moment ‘maintain the
latter supposition, and assert, that women
have no wills of their own,

What are the arguments commonly adduced
in support of the barbarous practices above
named? Great stress is always laid upon the
unsuspecting innocence of the deceived, the

230 designs of the deceiver, and the socia)
stigma which his villainy casts upon her,
That in this case, as in every other, it takes
two to make a bargain, is a fact perpetually
lost sight of. To say that every seducer is an
unprincipled villian, whose arts it is impossible
for weak women to resist, ig to say something'
of which every one of us knows to be absurd.
Taking the strongest, possible case, that of a
young woman seduced under promise of mar-
riage, what are the facts? Overcome by her

passions, trusting in his promises, although |

conscious that by yielding to his premature
solicitations she eannot but compromise herself
in his eyes, she falls from her high estate,
The man deserts her, and the usual conge.
quences follow. Who is to blame ? The man
only? w3 she to be in no wise responsible for
her rash and inconsiderate conduct ? .
But the plea most frequent]y urged in behalf
of the murderess is the enormity of the pun-

nevertheless,

ishment with which society visits her trans-
gression against chastity, and the slight cen-
sure it passes upon him'in concert with whom
shetransgresses, To state thig plea is to refute
it. Ifin leaving the path of virtue a young:
Wwoman has committed an offence, in the esti-
mation of society, for which she deserves to be
excluded from its precinets, then society can
not, if it desire to remain consistent, sanction
the murder by her of a man whom it regards
in no very reprehensible light. On the con-
trary, a man known to be successful with the
opposite sex, is generally regarded by his fel-
lows ag » lucky dog; his success, far from
rendering him odious in their eyes, is envied
by them ; and the women themselves, in many
cases, feel much more flattered than repelled:
by the attentions of 4 man, whom they know
to have achieved success with so many of them.
If we really regarded a seducer as a scoundrel
we would treat him as one, This, however,
we do not. In considering his capacities for
an office, it does not occur to ug to inquire
whether these are effected by his fancied ras-
cality ; in introducing him into society, and in-:
generally treating him as we do other men, we
also contrive to overlook it. And yet after
his violent death we say ‘‘served him right,”
and acquit and applaud the murderess. The
question here is not whether he ought to be
treated as a scoundrel, but whether he is. If
he is not, then, without being so grossly in-
consistent as to make our Judgment go for
nought, we cannot consider his gonduct after
his death differently from what we did before it.

It may, however, be asked what a woman
accomplishes by murdering her seducer. It
is difficalt to understand what motive impels
her to the deed, unless it be the ignoble pas-
sion of revenge. She can obtain civil redress
from every tribunal in the land ; there is not
a jury which would not award her heavy dam- .
ages. But with these she is not satisfied ;
they do not appease her thirst for revenge,
She wants that which public opinion and there- -
fore the law does not give her, the death of her
seducer. Not that it does her any good to kill
him.  She does not thereby restore her shat- -
tered reputation ; the doors of society remain
closed against her. Enraged at beholding
what different results the same indiscretion
brings about to her and to him, she concludes
that the best mode of wreaking her revenge is
to take his life. She, whose offence against
society consisted in illegally giving birth to one
being, now atones for it by illegally destroy-
ing another,

A fugitive allusion has been made to the
case of the husband killing his wife's para- -
mour, Al that has hitherto been said applies
with double force to him. That a husban
who, ashas repeatedly happened, in cold bleod,
has shot down the supposed destroyer of his
peace, should, as has also repeatedly happened,
be allowed to go unpunished for his crime, i8 -
a spectacle at which we may well stand aghast,
We venture to assert that no instance of con- -
Jjugal infidelity on the part of the wife has ever
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happened in this country, in which she was
not fully as culpable as he with whom she
sinned. No married woman can:ever be ap-
proached by one harboring ¢évil designs against
her honor without her becoming aware of them
before it is too Jate; no man can ever cause
her to prove faithless to her husband, unless
it be with her full consent. What grounds of
justification, then, has the husband who deli-
Jb_erately shoots her paramour ? The honor of
his family, it is said, has been invaded ; does
he by his bloody deed restore it? The purity
of his wife has been defiled ; doeshe wash the
stain away ? Indeed, no injury has been done
him ; he simply ascertains that he has been
mistaken in his wife; she, whom he thought
virtuous, is shown to be otherwise. Is he to
be justified in killing a mau, because of a mis-
take which he himself has made,

To take the life of any human being, except
in zelf-defence or when the law commands it,
igillegal. 'That the laws ofany country conform
in the main to its public opinion is a thread-
bare truth. We have no law punishing seduc-
tion with death, simply because we dont want
it. 'To the passage of any such law, public
opinion would be overwhelmingly opposed.
* But ‘we have a law punishing murder, Then
why not apply it to a case falling within it?
Why not teach our young women to be on
their guard against designing men, and dis-
. courage them from committing that awful
crime, murder ?  One of the most pernicious
consequences of the acquittal of this class of
murderesses is the direct encouragement it
gives to others to commit murder under gimi-
lar 'eircumstances. Recently, in Maryland, a
woman was made a heroine of for having twice
in succession shot her lover, who did not marry
her because, being the only support of a
mother and several sisters, he could not. A
premium is thus sct on deliberate, cowardly
homicide. But this is not all. The murdered
person may have had good and substantial
reasons for refusing to keep his promise of
marriage. - All these, however, are baried with
him ; every opportunity to present them, to
explain his conduet, to show that the murder-
ess, in her double role as judge and execution-
er, acted unjustifiably, inexcusably, is gone ;
for at her trial the public prosecutor is confined
to proving the naked fact ot the murder, and
is not allowed to invalidate or weaken what is
calied the defence by submitting to the jury
any evidence in explanation or extenuation of
the murdered man's conduct. The vale of
human life, already so frightfully.]ow in this
country, is in this way lowered still more,

The inconsistencies of public opinion have
already been pointed out. Although a man,
known to be a seducer, is treated none the
worse for this, and has the same access to so-
ciety as anybody else, yet his violent death
elicits applause, or at least no condemnation.
Although a proposition to make seduction
legally punishable with death would not have
the; least prospect of being adopted by any
legislature, yet when a woman in violation of

the law kills her seducer, thus doing that ille-
gally which no one is willing to make legal, no
voice is heard in reprobation of the outrage.
Such a remarkable phenomenon calls for an
explanation, for which, in the case of the hus-
band killing his wife's paramour, we need not
be at a loss. The only supposition, upon
which his act could possibly be excused, is
the very one upon which, in matters relating
to husband and wife, the common law has al-
ways proceeded, viz.: that the wife has no
will or mind of her own, and that, therefore,
the paramour is the only person to whom any
blame or guilt attaches. That husband and
wife are but one person, has always been a
maxim of the common law, by which, however,
is practically meant that the husband is the
one person. The wife, being supposed to be
always acting under the coercion of her hus-
band, has no power to contract; her agree-
ments are of no effect whatever ; she can not .
even commit a crime in his presence, save in a
few excepted cases. In fact so much is she
regarded as under his control that he has the
right, solemnly confirmed by an English court
of justice a few years ago, to chastise her cor- -
porally whenever he thinks it necessary.
There can be no doubt that the above quoted
maxim took its rise in the same modes of
thought and action which, prevailing univer-
sally seven or eight hundred years ago, gave
birth to the system of law denominated the
common, At that period, and indeed long
thereafter, this maxim was living law, in per-
fect consonance with the semi-civilization to
which the English had attained. Although in
the course of time opinions have greatly
changed, o that in this country, at least, the
husband can no longer enjoy the privilege of
whipping his wife, without having to pay -
dearly therefor, yet in other respects there
has been but little advance ; venerable tradi-
tions fetters the minds of men, and, unbeknown
to them, warp their judgments; and the hus-
band is still looked upon as, to some extent,
the owner of his family whose honor he is re-
quired to guard. The absard notion of duel-
ists, that the infliction of a bodily wound cures

8 mental one, is among sensible people happily
exploded, but the parallel notion of husbands,
gimilarly dating back to, and transmitted from
the middle ages, that by killing their wives’
paramours they repair their lacerated honour,
is received with applause. It is only when -
juries will cease regarding the husband as the
awner of his family, and will cease divesting
the wife of those qualities of free will and re- -
sponsible action with which she is naturally
endowed, that they will also cease acquitting -
the man, who, after having deliberately satis-
fied himself of his wife's guilt, deliberately
kills her accomplice.

In the case also of the murder of the seducer
by the seduced, the woman is either habitually
regarded as having no will, or else it is con-
sidered as overcome by the insidious wiles of
the seducer. That he also has strong, fre_
quently ungovernable passions, is a considera _
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tion always overlooked ; heis constantly repre-
sented as the smooth, calm, scheming villain,
who effects ber ruin with undisturbeg placidi-
ty. An additional element, however, enters
into this case, viz. ; the dim, vague conscious-
ness under which juries, and indeed all of us,
laber, that the relations between the sexes are
not what they should be, that the one is op-
{;resed and occupies a subordinate position to
he other. 'We do not here refer to the politi-
cal disabilities of woman, but only to the social
lneé‘lualities and prejudices from which she
suffers. Though our confidence may be strong
that the time is near at hand when no one will
any longer presume to dictate to woman her
supposed peculiar sphere, yet at the present
moment that time has not come, and it is in
consequence of perceiving this that our sym-
pathies are always so copiously excited in her
favor. We are passing through a transition
period in which some women, bolder than the
rest, defy and shatter old prejudices by follow-
ing occupations for merely aspiring to which
they in byegone times would have been ostra-
cised. Hence the social oppression of the
entire sex is forced upon the attention of the
‘public mind, whieh, by a beautiful provision
of nature, immediately seeks to re-establish an
equilibrium by causing an increased gallantry,
sympathy and devotion to be shown them as
a temporary substitute for that freedom of ac-
tion of which they have always been deprived.
In other countries, where this transition period
bhas not yet set in, a woman killing her sedu-
cer is punished like any other murderess, be-
cause she is looked upon as a responsible being,
and because the public mind, not having be-
come aware of the disadvantages of pesition
“incident to her sex, has not yet begun to sym-
pathize with her on account of them. A re-
-moval of these disadvantages will operate in
.the same way as a failure to perceive them.
hus with us, as soon as woman will be at
full liberty, both socially and politically, to
follow whatever occupation she chooses, as
soon as the prejudices are disipated which now
debar her from devoting her energies to many
- & field of action, as soon as she is placed on
- & footing of perfect equality in every respect
with man, who will then of himself demand
_ that, having the same rights with him, she
should be held equally responsible for their
use or absue, then, but not before, all motives
for bestowing any extra amount of sympathy
upon her, will vanish; her crimes will be
judged as severely and impartially as those
of man, and juries will no longer deliver ver-
dicts which, unconsciously prompted by a gen-
eral appretiation of her depressed condition,
work injustice in each particular case.— Bench
. and Bar.

RERAYMENT OF MORTGAGE MONEY.
TRANSFER WITIHHOUT NOTICE.
Whitington v. Tate, LLC., 17T W. R. 559.

Tt is well settled that when a morigagee a< !

signs the mortgage and votice is not given to

the mortgagor, the assignee is subject to all
the equities between the mortgagor and the
original mortgagee. Thus, if the mortgagor
were to pay off the debt to his ‘original mort-
gagee that would be a good pa{ment as againsg
the assignee. The principle has been carrie
to the length of affecting the transferce by the
balance of a general account between the mort
gagor and original mortgagee : vids Norrish v,
Marshall (5 Madd. 481), where the mortgagor
claiming that he had extinguished the mort-
gage-debt by wines and money supplied to the
pluintiff, the Vice-Chancellor of England de-
creed an account, observing that, “as against
an assignee without notice the mortgagor has
the sameright as he has against the morigagee,
and whatever be can claim in the way of -
tual credit as against the mortgagee he can
claim equally against the assignee. In Ez
parte Monro, Re Fraser (Buck, 300), a bond
having been assigned without notice to the
obligor, the debt was held to be still in the
order and disposition of the obligee within 21
dac. 1, e. 19.  Williams v. Sorrell (4 Veh.
390) affords an example o the simple dase.
There the mortgage having been assigned with-
out notice to the mortgagor, a payment after-
wards made by the mortgagor to the original
mortgagee was held a valid payment as against
the assignee, and on a foreclosure bill filed by
the assignee, the mortgagor tendering the bal-
ance, which tender was refused, the mortgagor
was required to pay costs to the time of tender
only. Matthews v. Walleyn (4 Ves. 118)is
another case in which this principle is clearly
ruled and explained. )

. Upon the consideration—what is notice ? it
18 worthy of ebservation that in Lioyd v. Banks
(16 W. R. 988) Lord Cairns held that any
actual knowledge on the part of the person to
be affected ,is notice, provided the know!_et}ge
were such as would operate on the mind of a
reasonable man of business. In Dearle ‘v,
Hall (3 Russ. 1) and Foster v. Cockerell (3
CL & F. 456), and the cases above that date,
the question of notice seems to have been re-
garded as being not so much whether or no
there had been actual knowledge as a question
of the conduct of the incumbrancer. But-the
decision in Lloyd v. Banks, by treating actual
knowledge, by whomsoever or howsoever con-
veyed, as the thing to be looked for, puts the
matter upon rather a different footing.

In the principal case, without at all centro-
verting the principle of Matthews v. Wallwyn,
Williams v. Sorrell, &c., a payment made by
the mortgagor, after an assignment of the mort-
gage without notice to himself, was held to
have been made in his own wrong. The case,
which was a very unfortunate one, arose out
of the defalcations of a Liverpool solicitor
named Stockley, who absconded in the latter
end of 1867. The defaulter was the solicitor
both of the original mortgagor and of the trans-
ferce. He gave no notice to the mortgagor.
The transferee left the deeds in his custedy.
A3 between himself and the wortgagor, the
solicitor had authority to receive the interest
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on behalf of the mortgagee, but had no au- |

thority to receive the principal. The mort-
gagor wishing to pay off the mortgage, the
golicitor got the transferee to execute a recon-
veyance under the impression that he was
merely joining in an appointment of new trus-
tees (the mortgaged property being trust pro-
perty); he handed this deed to the mortgagor
with all the other deeds (except the transfer),
but he kept the money himself, merely paying
the transferee from time to time the interest
on the original mortgage-money. Three years
afterwards the transferee filed a foreclosure
bill aguinst the astonished mortgagors, and
Lord Hatherley, affirming the Master of the
Rolls, held that the mortgagee must pay his

rincipal a second time or be foreclosed.

e first payment was held to have been in
his own wrong, because he made it toa person
who was not authorised to receive it ; if he had

ne with his money to his original mortgagee,
the orizinal mortgagee would have said, ** The
mortgage is transferred,” and passed him on
to the transferee, and so the payment would
have got into the right hands. But if the
original mortgagee had played the knave and
pocketed the money, the fault would have been
the transferee’s, for not giving o the morigagor
notice of his having taken the transfer.

The case was & particularly hard one upon
the mortgagor, because, receiving back his
deeds, his mortgage, with a re conveyance, he
had everything to assure him that the mort-
gage was extinguished. Yet the decision is
unimpeachable. If, when the mortgage was
created, the mortgagor had from the mortgagee
been given to understand that the solicitor had
‘authority to receive principal as well as inter-
est, here, we imagine, the transferee, not hav-
ing given notice, would have been bound by
this arrangement, and the payment made
would have been good as against him. The

" moral of the case is—that mortgagors should,
unless they have a special authority, take care,
in paying off their mortgages, to pay direct to
the mortgagor, and tiot to the solicitor through
whom the advance was effected. —Solicitors'
Journal.

e St ——

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.
NOTES OF NEW DECISIONS AND LEADING

CASES.

Division CouRTS JuRiSDICTION. —-PRORIBI-
. y1on.—County Courts have jurisdiction of actions
of ejectment where the yearl‘y value of the pre-
snises does mot exceed 20. A county court
‘decided on conflicting evidence that the yearly
value of tlte premises did not exceed 20. Ield
(per CockBURN, C. J., and Lusn, J.; Haxxew,
J., dubitante), that the Court of Queen’s Bench
eould mot review this decision by prohibition.
—Brown v. Cocking, Law Rep. 8 Q. B. 672.

CriMiNaL Law.—1. The cashier of a bank has
a genera] guthority to condact its business, and
to part with its property on the presentation 6f
a genuine order; and if, beiog deceived by &
forged order, he parts with the bauk’s mouoey,
he parts, intending 8o to do, with the property
in the money. and the person knowingly presemts
ing the forged order is mot gailty of larceny,
but of obtaining money on false pretences.—T'hs
Queen v. Prince. Law Rep. 1 C. C. 160.

2. Purtridges, hntched and reared by s com-
mon hen, go long ns they remain with her, snd,
from their ipability to escape, are practically in .
the power and dominion of her owner, muy be
the subject of larceny, though the hen is mot
confined in a coop, but at liberty.—The Queen
v. Shickle, Law Rep. L C. C 158.

8. A. stole gas for the use of a manufactory,
by drawing it off from the main through a pipe,
which was never closed at its junction with the
main. The gnsl from this pipe was burnt every
day, and turned off at night. Jleld, (1) that as
the pipe always remained full, there was a con-
tinuous taking of the gas, and not a series of
separate takings ; and (2) that even if the pipe
had not been kept full, the taking would have
been continaous, as it was substantially one
transaction.— The Queen v. Firth, Law Rep. 1
C. C. 172,

4. A woman permitted the prisoner to have
connection with her, under the impression that
it was her busband. Ield, that in the absence
of evidence that she was unconscious at the
time the act of connection commenced, it must
be taken that her consent was obtained, though
by fraud, and that therefore the prisoner was.
not guilty of rape.—The Queen v. Burrow, Law
Rep. 1 C. C. 156. '

MounicipaL Law —A statate provided that mo
licensed victualler should sell wine or ale .on
Sunday, except ** as refreshment for travellers.”
A. walked on Sunday to a spa, two and a half
half miles fromm his house, for the purpose of
drinking the mineral water there for the sake of
his health, and wassupplied with ale at an hotel
at the spa. Held, that A, was a traveller within
the exception.—Peplow v. Richardson, Law Rep..
4 C. P. 168.

2. Commissioners were incorporated with
powers to construct a bridge, and to borrow
from the treasury £120,000 on an assignment
of the tolls: they were authorised to take
tolls, to be applied to pay the expenses of the
bridge, and then in repayment of the sum bor-
rowed. Held, that they were not liable to the
poor-rate, as they were in occupation of the
bridge, as servants of the criwa, deriving no
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benefit from the tolls, and were therefore ex-
empt from the operation of 43 Eliz. o. 2, s. 1.
(Exch. Ch.)—The Queen v. McCann, Law Rep.
8 Q. B. 677.

8. At the election of town councillors there
were four vacancies and five candidates. B.
one of the fuur who had a majority of votes,
was returning officer, and therefore ineligible.
Held, that mere knowledge by the electors who
voted for B. that he was returning officer, did
ot amount to knowledge that he was disqualified
id law as a candidate, and that therefore the
votes were not thrown away, so as to make the
election fall on the fifth candidate.— The Queen
v. Mayor of Tewkesbury, Law Rep. 8 Q. B. 629.

2. A man cannot be convicted of personating
‘& person entitled to vote,” if the person per-
sonated be dead at the time.— Whitely v. Chap-
pell, Law Rep. 4 Q B. 147,

S————
———

SIMPLE CONTRACTS & AFFAIRS
: OF EVERY DAY LIFE.
NOTES OF NEW DECISIONS AND LEADING
CASES.

LANDLORD AND TENANT.—1. A tenant is es-
topped from denying that his landlord has a legal
reversion, though it appear from the instrument
of demise that the landlord has only an equity
of redemption.—Morton v. Woods, Law Rep-
8 Q. B. 658.

2. The lessee of an inner close has, by neces-
sity, a right of way over an outer close which
belongs to his lessor, but he cannot, by user,
acquire an easement to deposit packages on 8
olose which belongs to his lessor.— Qayford v.
Moffat, Law Rep. 4 Ch, 183,

‘Lrser.—An accurate report in a newspaper
of a debate in parliament, containing matter dia-
phraging an individual, is not actionsble; the
Ppublication is privileged on the ground that the
advantage of publicity to the community gut-
weighs any private injury ; and comments in the
newspaper on tke debate are so far privileged,
that they are not actionable so long as they are
bouest, fair, and justified by the circumstances
-disclosed in the debate.— Wason v. Walter, Law
KRep. 4 Q. B. 73.

- MasTER AND SERVANT.—To an action for
breach of an indenture of apprenticeship, the
-defendaut, the apprentice’s father, pleaded that
the apprentice ** was and is prevented by act of
-God, to wit, hy permauent illness, happening‘nnd
arising after the making of the indenture, from
remaining with or serving e plaintiff during

oll said term.” Held, on demurrer, a good plea
in excuse of performance, without any averment
that the plaintiff had notice of the illness before
the commencement of the action.—Boast v. Firth,
Law Rep. 4C P. 1.

Rarnwav.—1. A company were empowered by
& statute, passed in 1832, to make and use . @
railway for the passage of waggons, engines, and
other carriages. The company ran passenger
trains drawn by locomotive steam-engines,
baving taken all reasonable precautions to pre-
vent the emission of sparks. The plaintifi’s
baystack having been fired by sparks from an
engine, held, that, a8 the company had not ex-
Ppress powers by statute to use locomotive steame
engines, they were liable at common law for the
damage —Jones v. Festiniog Railway Co., Law
Rep. 8 Q. B. 783. -

Uxpuk INFLUENCE.—A., & widow, aged seventy-
five, within a few days after first seeing B., who
claimed to be a “spiritual medium,” was induced,
from her belief that she was fulfilling the wishes
of her deceased husband, conveyed to her through
the medium of B, to adopt him as her son, and
transfer £24,000 to him ; to make her will in his
favor; to give him a further sum of £6,000;
and also to settle on bim, subject tn her lifes
interest, £30,000. (these gifts being without coy-
sideration, and without power of revocation).
H:d, that the relation existing between them
implied thy exercise of dominion and influence
by B. over A.’s mind; and that as B. had not
proved that these gifts were the pure voluntary
acts of A.’s mind, they must be set aside.—ZLgon
v. Home, Law Rep. 6 Eq. 655. .

RerorMing Deep—SpEcirig PERFORMARCE—
Frauvp—ConrLiCcTING EQuiTiES.—The defendant,
a man of weak intellect, wag fraudulently indueed
to execute a quit-claim deed of certain land to
which he was entitled as heir-at-law, but no con-.
sideration was given for such deed. The land
was afterwards conveyed to the plaintiffs in these:
suits for valuable consideration. After the lapse
of more than fifteen years the defendant brought
ejectment against the plaintiffs, and it wag de~
cided that the legal title bad not passed by the-
deed execated by him. The plaintiffs thereupon .
instituted proceedings-in this Court to reform -
the deed executed by the defendant, or, treating
it a8 a contract only, for a specific performance *
thereof. Ifeld, (1st) That though the plaintiiffs"
bad equities as purchasers for value, yet the.
defendant bad an equity to set aside the deed he.
was deceived into executing; and that his equity
being the ‘elder, and having the legal title in his
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fuvor, the ocourt could not interfere to give the
plaintiff refief; and (2nd) That though the laches
#nd acquieseence of the defendant for so long a
period, might be a reason for refusing him relief
were he in court as a plaintiff, still they did not
constitute a ground for granting the plaintiffs
the reiief sought, and under the circumstances,
the conrt dismissed the bill with costs.— Living-
stone v. Acre— Wallace v. Acre, 15 C. R. 610.

——

ONTARIO REPORTS,

IN THE COURT OF ERROR AND APPEAL.

8craGG v. THE CORPORATION OF THE CITY OF
Loxnbon.

Assessment—Property belonging to corporation.

Held, affirming the judgment of the Queen's Bench, that
land owned by a city, but leased by them to a tenant,
for his own private purposeés, was liable to taxation, and
that the corporation might distrain for such taxes.

Morrison, J., dissented, on the ground that the land was
not liable; Van Koughnet, C., and Spragge, V.C., on the
ground that, though the corporation might sue on the

‘‘eevenant to pay, tﬁey could not distrain.

S [28 U.C. Q. B, 457.]

* Error from the judgment on demurrer in this
ense in favor of the plaintiff, reported in 26 U.
C. R. 263, where the pleadings are set out at
Tepgth.

The question in substance was, whether land
belonging to a municipal corporation, and leased
by them to a tenant for his own private use, was
liable to taxation under the Assessment Act,
Consol. Stat. U. C. ch. 55, and whether the cor-
poration could distrain, the tenant having by the
lease covenanted to pay taxes. The court be-
low held that the land was liable, and that the
corporation might distrain, Morrison; J., dis-
senting.

Crombie, for the plaintiff in error, the plaintiff
also in the court below.®* All land, the statute
declares, shall be liable to taxation: Consol.
8tat. U. C. ch. 55, sec 9. Before any individual
therefore ¢an be liable for taxes on the land, the
land itself must be liable to sale; but here the
corporation would be selling their own property.
. The clause of the statute in question—sec. 9 sub-
sec. 7T—exempts ** the property belonging to any
county, city, town, township, or village, whether
ovcapied for the purpose thereof or unoccupied.”
It is argued for def’endnntg that if the section had
stopped at the word *‘village,” thia property
cléarly would have been exempt, but that the
2ubBéquent words restrict such exemption to the
two kinds of property specified. These words
do mot, however, restrict, but amplify or illas-
trate the previous part of the section, or certain-
1y do not limit it. ~ Many instances might be put
of ‘gentences framed in the same manner, where
the word ‘¢ whether,” following words intended
to be general, is clearly intended not to be re-
striotive. In the first epistle to the Corinthians,
ch. xii. v. 18, it is said, ** For by ove spirit are
we all baptized unto one body, whether we be

- ed 27th August, 1868, before Draper, C. J. of A
eal, Van Koughnet, C., Richards, C. J., Spragge, V. C,,
Eiorris'on, J., Adam Wilson, J., Mowat, V. C.

Jews or Gentiles, whether we be bond or free,”
&c. In the same epistle, ch. iii. v. 21-22, ¢« All
tbings are yours; whether Paul, or Apolles, or
Cephas, or life, or death, or things present, or
things go come: all are your’s.” In the epistle
to the Ephesians, ch. vi. v. 8, ¢ Knowing that
whatsoever good thing any man doeth, the same
shall he receive of the Lord, whether he be bond
or free ’—all these are illustrations.

If the Legislatnre had intended to assess the
occupant in respect of the land, without the
land itself being made liable, it would have been
specially provided for, as in the case of lands
vested in her Majesty: sec. 9, sub sec. 2. The
provisions and machinery of the act are inconsist-
ent with the idea of suhjecting such land to tax-
ation. Upder sec. 22, it should be assessed
against both the owner and the occupant, and
sec. 24, provides, that in such case the taxes
may be recovered from either. This cannot ap-
ply where the owner in the party to receive the
taxes and the body by whom their payment
is to be enforced. Sec. 26 provides, that any
occupant may deduct from his rent any taxes
paid by him if they could have been recovered
from the owner. Suppose the city should rent
withott taking any covenant to pay taxes, they
would have then to impose, collect, and repay
them ; a useless form, which could never have
been intended. Moreover, the corporation have
nad no power to lease. Sec. 243, sub-sec. 1, of
the Municipal Act, Consol. Stat. U. C., ch. 54,
enables them to obtain property and dispose of
it, which means only to sell; and they have no
other power. - .

Harrison, Q. C., for defendant in error. This
property is assessable. In'Eogland the occupant
of Crown property for his own benefit has always
been held liable in respect of his occupation, and
it is just that it should be: Lord Bute v. Grind-
all, 1 T. R. 338; Mersea Docks v. Cameron, 11,
H. L Cns. 448 ; Regina v. St. Martin’s Leicester,
L. R., 2 Q. B. 493. The corporation had power
to lease, and the plaintiff, their tenant, is not in.
a position to dispute it. A corporation may hold
land subject to the interference of the Crowng
Becher v. Woods, 16 C. P. 29-32; Municipality
of Ozford v. Bmley, 12 Grant, 276.

As to the meaning of the word ¢ whether,”
when used as in this clause, no general rule ¢an
be laid down. Tt may be used eitker to awplify’
or to restrain previous words, according to the
context, and its effect in each case must be deter:
mined by the context and the consideration of.
the whole statutes, If what precedes it includes,
every thing, as here, it cannot amplify ; it must
restrain therefore, or mean nothing; and many"
cases may he put in which it would clearly have:
8 restrictive effect—*‘ All judges, whether Chief:
Justices or Pusine Judges,” would not include
County Court Judges. *‘All courts, whether the,
Common Pleas, Queen’s Bench, or Exchcquer,”’
would not necessarily inclnde the courts of Oyer
snd Termioer; it would depend an the whole
scope and object of the act. The rule is to give
s men to all words used in a statute, if possible,
and there are obvious reasons why the legislature
may have intended to limit the exemption as the:
defendants contended for. .

[1t was contended also that the decision of the
Court of Revision was final, as determined by
the court below, but the argument on this poins
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is -omitted, as the judgment proceeds upen- the
other ground only. ] .

"-DRAPER, C. J., of Appeal.—The rule prescrib-
ed by the statate, Consol. 8tat. U. C. cb, 65, in
relation to the question raised, is contained in
the 9th section ; all land and personal property
is lixble to taxation.

The exception applicable in this ease is con-
tained in the 7th sub-section of the 9th section,
the property to any counuty, city, town, township
or village ¢ whether ocoupied for the purpose
thereof or unoccupied.”

The word *“ property ”” includes both real and
personnl estate.

. ‘A philological discussion has been raised upon
the word *¢ whether.”

- This word is used a8 a pronoun, and also as &
#¢particle expressing one part of a disjunctive
guestion in opposition to the others” (Joknson's
Dictionary). The Imperial Dictionary defines it
as & pronoua or substitute. ‘

A8 & pronoun, both the authorities explain it
to mean, which of two; but the Iatter, after re-
ferring to the example taken from the 21st chap-
ter of 8t. Matthew’s Gospel, v. 31—*¢ whether of
thew twain did the will of hiy father "—asserts
that * in this sense it is obsolete,” and adds, as
an additional sense, ¢ Which of two alternatives
expressed by a sentence or the clause of a sent-
ence, and followed by or,” and gives this ex-
ample: **Resolve whether you will go or not:
i. e., you will go or not go; resolve which.’
_..Bpesaking with an attempt gt strict accuracy,
the word whetker is not used in 1his section of
the act in either of thesenses.

As a pronoun, it is not used to signify which
of the two kinds of property—i. ., property oc-
oupied for the purpose of the municipality, or
property not occupied at all—is to be exempt ;
and in the former case an actual ocourrence is
referred to, not & mere possession incident to
Utle. Obviously it was intended to exempt, not
one, but both—the property occupied for the
purpose, &o., and unoccupied property.

" Asa * particle or substitute ” it is not used to
denote one or other of two alternatives contained
in the sentence, for their is no selection of the
one or exclusion of the other intended ; both are
#qually exempted.

.. Thbis the plaintiff agrees, or indeed insisis on.
relies on the word ““all” in the beginning of

18 exemption, and argues that the later words,
fiwhether,” &e., do not restrict this general word
0 a8 to limit the exemption to land occnpied for
the purpese of the corporation or unoccupied.
He, in effect, treats these words as redundant,
or intended a8 & mere illustration of the meaning
of “all,’” neither confiuing or expressive of its
‘whole meaning. He adverts to and urges on our
consideration the previous sub-section 4, of the
exempting clause in relation to real estate of
universities, or other educational institutions.
where the exemption is declarad to exist ouly 8o
long as such real estate is actually used and oc-
oupied by such institution, but not if otherwise
ogcupied, or unoccupied, arguing that the judg-
ment gives as wide an effect to the language of
sab-seas 7, now under consideration, as could be
given to the more express uqd particular terms
of sub-sec. 4 A suggestion was certainly
thrown out, that land for wiftch & tenant paid
rent to the corporation was occupied, “for the

purposeés thereof,” but I did mot understand
that the plaintifi’s eouusel placed mueh relianee
on.this suggestion, nor do I think it.requires.an
auswer; it could not be seriously contended that
this was an occupation for the ¢ purposes e
i e, the.end and object of creating municipal
corporations, .

Lord Chief Justice Holt is reported to Lawve
said: “I think we should be very bold men,
when we are entrusted with the adminstration of
the law and the interpretation of acts of parlia-
ment, to rejeet any words that are sensible in
an act” 1 shall not endeavor to gain a reputa-
tion for courage by treating as nugatory the lost
words of this section.

I should be sorry to infringe upon the modera
rules adopted i construing statutes—namely, to
coustrue those ‘‘according to the plain and popu-
lar meaﬂi.ng of the words,” and uot to adopt &
construgtlon unwarranted by sauch words, in or.
der to give effect to what I wmight suppose to be

‘the inteation of the legislature; but I should

certainly not be deterred by philological cobwebs
from an exposition of a statute which, in my judg-
meat, is in accordance with the intent to be de-
duced from a comparison and consideration of its
whole language.

I canoot read this 7th sub-section by itself
without a comviction that, however easy it would
have been to have used a clearer form of expres-
sion, the sole object of the latter part was to ex-
plain andlimit the general expression ‘‘the pro-
perty belonging to auy county,” &e., and to give
to the whole sub-section the meaning it would
certainly bear if ¢and” were substituted for
‘‘whether.” ) L

When the principsl member of section nine s
referred to in connection with the seventh sab-
section, this opinion is strengthened. The legis-
lature may reasonably be assumed to have koown
that municipal corporations in this Province had,
or might hereafter have property, neither oceu-
pied for the purpose theréfor nor occupied-—{qr
example, buildings at one time both necessar
and adequate for their convenience, but whic
under changed circumstances were no longer
wanted, and which it might not be desireable to
sell. Such buildings if leased. would most prp-
bably not be occupied for any corporate purposg,
and still would not be unoccupied. L

It would make sub-section seven repugnant to
the expressed object of the section of which It
forms part o to construe it, and thereby to ex-
empt property so circumstanced from liability to
taxation, and yet this repugnancy will arise, and
arise from what I think a perversion of the latter
part of the sub-section, if the plaintifi”s conten-
tion should prevail. It would in my humble
judgment afford o very strong illustration of the
maxim, Qui heeret in literd haret fin cortice.
I thiok the appeal should be dissmissed with
costs, X

Vax Kovgaygr, C.—Setting aside any question
as to exemption, it seems to me that the defend-
ants still could not levy by distress. When. s
corporation leases their property, they are the
parties to collect both rent and tazes, and when
they lease for a certain sum, they can take no
move; they cannot under the contract superadd
taxes. The stipulation that they shall pay taxes
gives, I think, only an action un the covenant,
and, the mistake they have made here is iu dis-

T B e i

o
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training. It seems to me, thereford, that the
$udgment below should be reversed ’
Riouarns, O. J.,, Apam Wizsown, J., and Mo-
Wway, V. C., concurred with Drarsr, C. J., of
Appeal. :
.+ 8PRAGGE, V.C., concurred with the Chancellor.
MORRISON, J., adhered to the judgment deliv-
ered by him in the ¢ourt below.

Appeal dismizsed.

v

" COMMON LAW CHAMBERS.

Yo -
C(Reporied by HENty O'Craex, EwQ, Lorlfeio'-Law. )

BaBBER V. ABMETRONG.
Repievin—DPleading.

‘Held, 1, T'hat section 18, Con 8iut. U. O. cap. 2, annlics
- only to-cases of & wronsiul Jaking and deteintion wiviin
. the laiter part of seciion 1 of inc b s
9, Taat the second covut of the declavalion set ovt Helow
a5 in ease and not in replevin, aud could not therefo-e
- bejoined with ai1 ordinary count in 1evleviu; bui eved

17 invended 0 be & conas in replevin uuday tue povi-
 sions ia the lailer paiof seriion 1 it i4 mpropey, ile

facis being, that che acilon was agalist & pouati-k
" for detainiug cortuln owes disd. ined domary:

aid ihevaiove o rase i whish by he Lw of Sdagead
_ replevia 11 be_m,u‘.e,"’ end in eicher ece e couab
[ st us so oui.

i

[Chber ., Novemnhr 1, 1549 ]

““4'his was an action of replevin. The declai.i-
tion coninined (wo counis; the fivst an o dinavy
coant in replevin, but omiting fo siaie »7e
Jocality in which ihe foking took nlice. %he
‘second count in its iniroduc-ory pavt siated ihat
the defendant was a pound-keener, any gs such
yeceived and took inio his cusiody ceviuin goods
‘aud chatiels of ihe plainiif, to wii. cesiuin horses,
&c., and that whilst the said zoods and chat.e's
“were in the ‘defendani’s custody a3 such pound-
“keeper as aforesaid, avd previous to the sale
thereof, he, the plaiuiiff, covsideving and con-
‘tending that the s2id goods and chaitels had been
and weve illezally impounded in pur<uaunce of
“and as required by the four+h sub-seciion of sec-
“tion 835 of 19 & 50 Vic. ch. 51. offeved to give
{0, (he defendant aud iendered fo bim good and
‘guflicient and saiisfaciovy security for all cos's.
datnages and expenses ihat might be estublished
agaiust him, and did therenpov, as the owner of
the said goods =nd chattels, demand firom ibe
said defendunt the delivery up of be saiu zvods
and chatrels to him, ihe plaiutiff, as he lawfolly
might. Yet the delendint wrongiully refuseu
“to nccept the said securify or any secuiily wha-
“goever, and wronzfully refused to deliver up i0
“1he Laid whain:i¥ the said goods snd chaitels, and
;:ix_u usily Jesuined she same from ive suid p]ain.
ﬁﬁ’nagainz)t surefies aud pledzes, vutil, &o.

Upon being scrved whh vhis decluvation ihe
defeudant obinined a summous calling upon the
“plaintiff to show cause why ihe second count of
the declaration should not be s:rack out, on the
“ground that the sume is caleuluied fo niejudice,
‘enfbarrass and delay the fair iiial of this acsion.
“aud that the said covnt canvot, if in ease. pro-
perly be joined wich the firet connt of ‘he soid de-
“claration. and if in repleviu is seprrable; or why
‘she defendant should not be at libery to plead
“and ilemur fo the declaration, on 1he Zround that

" {here is a misjoinder of counts. or why the fivst
“aiyuut should not be amended at plaintiff’s ex-
peose, by stating the pariiculars of the place

whenee the -ehatiels, &p., therein memiouned;:
were taken. Coh
D. McMickasi shewed cause, contendiog that
aV'bough the firt count was in renlevin yet that
supposing ihe second count {o be in ease, it might
be joined nuder the provisions of the firat section
of Cou. Siat. U. C. ch. 29. eutitled, ** 4n Act
velating 1o Replevin,” otherwise it would not ‘be
possible for the plaintiff to avail himself of the
orovisions therein confained for *‘the recovery
of the damages sustained by reason of such uwa-
lawfal caption and detention, or of such unlaw-
ful deiention, in like manner as uctious are
brought and muintaine-l by persous complainiog
of uulawtul disresses.” And if even uvominal
damages ave given, and such would be the result
withoat sach n eonnt as this, such recovery
could be pleaded in bar of any subsequent action
for substantial damages. o
Oxier. for the defendant, contended that the
count was in case, in which eveut it was & misé
joinder of aetion. nuder the provisions of ‘the
Common Law Piocedure Act. gection 73 or'il it
stould be Tiefd fo be in veplevin then ir was wid
pecesd. vy and sbou'd be struck out, and that 1hid
provisions of the act relating fo veplevin respectt
ng drmases did vot refer to cases like the pved
sent. but to eases wheve the plajuiid brought
renlevin in nrace of ivespass o trover. He aled
erntended. (hat in this case it was necessary to -
suie “he place where the wrongful taking and
de’en.ion ook place, a8 this case did mot fall

Wi:D%a the pr ovisions of seciion 18 of the replévin
act. .

GaLy, J.—1t is very dificalt to say whethéi
fhe second count is in replevin or in case for
w'ougiully vefusing to accept the securiiy men-
iionéd in the declaration. although it concluded
in {be ordinary form of & count in replevin, " {
fucline to think that it is in case, and, as such,
is in contravention of the 73rd section of the
Common Law Procedure Act, and must be struck
out, but it is of very liitle consequence whether
I am correct in this view, because if it is inteads

&d 0 be iu replevin, it ought to be struck out as

‘soner Guous for the following reasons—Ffrom thfé
o®daviis filed it appeavs that this is an action
against a pound keeper for defaining certain
bo'ses disirnined dymage feasant and placed in
the nound, it is therefore a case ‘“in which b{
the Law of Euz'and 1evlevin might be made,
and does not fail within {he latter nart of the lst
seciion of the replevin act, which was the por-
tion relied upon by Dr. McMichnel. The paft
ieferved to is as follows, ‘‘ or in case any sw

goods. %c., bave been otherwise wrongfully tak

‘or deinined, the owner ov oiher person capable

ai ihe {ime this act takes effect of mainfainifg
o ge.ion of trespass or tvover for personal pro-
periy may bring an aciion of replevin for the
recove'y thereof, and for the recovery of ‘the
damages susiained,” &c., ns before mentioned.
)¢, therefore. ihe second count is infended to

i replevin under the foregoing provisions, it is
wronz. becaase being a case in which by the Taw
of England renlevin mighit be madle. the said pyd-
visions do noi apply. It also’ appears to e
that the 15th section applies ool fo cases of &
wrongful taking and defention within the lattée
nortion of the first séction. and not fo cases of
unulawfal distresses for damate feasant, and
therefore that local description is necessary.
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The summons is therefore made absolute to strike
out the second count, and to amend the first with
oqsts, and the defendant to have eight days time
to plead to the amended declsration.

: Order accordingly.

ENGLISH REPORTS.

CHANCERY.

MassHALL V. Ross.
Trade mark—Word ¢ patent”—Definition of.

Th;word “ patent” may be used, in certain cases, although
the party using it has not, in fact, obtained a patent for
the manufacture of the article so said to be patented.

[21 L. T. Rep. 260.]

This was a motion in the terms of the prayer

of the plaintiff’s bill, to restrain the defendant,
James Ross, a shipping agent, from removing or
parting with certain packages of thread, in wrap-
pers, bearing labels in imitation of th& plaiatiff’s
labels. Tbe thread had been manufactured in
Belgium, and had been cansigned by the manu-
faoturers, Messrs. Dietz and Company, to the
defendant Ross in this country, for the purpoee
of being shipped by him to Australia. The la-
bel. which the plaintiff had adopted contained
the words * Marshall and Co., Shrewsbury.”
¢ Patent Thread.”
' The labels of the defendants were worded,
¢ Marobal; Schrewsbary.”’ ¢ Patent Thread.”
It appeared that the thread manufactured by the
plaiotiff was not, in faot, patented: but it was
alleged and proved that the word *¢ patent” was
80 used to designate a certain class of thread
well known in the trade; that that term had for
many years past been used by manufacturers to
distinguish it from thread of a general class.

E. E Koy, QU., and 4. G. Marten, in sup-
port of the motion, contended that it was an
evident infringement of the plaintiff’s trade
mark, which the word ¢ patent” implied ; was
deceptive in its character, and caused injury to
the plaintiffs.

Davey, contra, urged that the defendant was
in the present case only a gimple consignee, and
could not be presumed to know anything of the
label ‘tn question as an imitation of the plaintiffs’

labeli "The plaintiffs, in fact, had no right to.

mak® use of the word ‘¢ patent” in reference to
the ¢haracter of their thread, when no patent
had ever been granted in respect of it, and they
therefore could not have the relief by injunction
88 prayed,

The Vice-CoanoerLor said, that the word
¢ patent” might be used in such & way as not to
deceive anyone, or cause a belief that the goods
go called were protected by a patent He in-
stanced the case of ‘¢ patent leather boots.” In

the present case the term ¢ patent thread’ had -

been so long used in this particular trade that it
might be said to have become a word of * art.”
He did not consider that there had heen any such
misrepresentation by the plaintiffs in using the
term to prevent them from haviog it protected
by the injunction prayed for. There must there-
fore be an order for the injuncfion as prayed.

Order accordingly,

UNITED STATES REPORTS.

SUPREME COURT, UNITED STATES. =

[From the P;‘Msburgh Legal Journal.)
THoriNgToN v. SMITH & HARTLEY

The rights and obligations of a belligerent were conceded
to the government of the Confederate States in its mili-
taf¥ character from motives of humanity and expedienay
by the United States. Tothe extent of actual suFrenmacy.
in all matters of government within its military lines the
power of the insurgent government is unquestioned. -

Such supremacy made vivil obedience to its authority not
only 4 necessity, but a duty.

Confoderate notes issned by such authority and used in
nearly all business transactions by mauny millions of
people, while as contracts in themselvas in the event of
unsuccessful revolution they were nuthties, must be re-

garded a8 a currency imposed on the community by ir-
resistible force, . :

Contracts shgulaﬁng for pagment in that currency caimot
be regarded as made in aid of the insurrection ; they are
transacticny in the ordinary course of civil soriety, and
are without blame except: when proved to have been
entered into with actual intent to further the invasion.

Such contracts should be enforced in the courts of tha
United States after the restoration of peace, to the ex- .
tent of their first obligation. T

The party entitled to be paid in these Confederate dollars
can only receive their actual value at the time and placs
of the con*ract in lawful money of the United States.
Crase, C. J—This is a bill in equity for the

enforcement of a vendor's lien.

Itis not denied that Smith & Hartley pur-
chaded Thorington’s land, or that they executed
to him their promissory note for part of the pur-
chase money, as set forth in bis bill; or that, if
there was nothing more in the case, he would be
entitled to a decree for the amount of the note .
and interest, and for the sale of the land to sat-
isfy the debt. Bat it is insisted, by the way of
defence, that the negotiation for the purchase of
the land took place, and that the note in contro-
versy, payable one day after date, was made nt
Montgomoery, in the state of Alabama, where all
the parties resided in November, 1864, at which
time the authority of the United States was ax-: -
cluded from that portion of the State, and the
only currency in use consisted of Confederate
Treasury npotes, issued and put in circulation by -
persons exercising the ruling power of the States
in rebellion, known as the Confederate govern-
ment. ,

It was also insisted that the land purchased
was Worth no more than three thousand doHars
in lawful money; that the contract price was: .
forty-five thousand dollars; that thie price, by
the agreemeut of the parties, was to be paid in
Confederate notes; that thirty-five thousand dol-.
lars were actually paid in these notes, and that. -
the note given for the remaining ten thousand
dollars wag to be discharged in the shme man-. -
ner; and it is claimed on this state of facts, that .
the vendor is entitled to no relief in & court.of . -
the United States ; and this claim was sustained .-
in the court below, and the bill was dismissed,. ..
The questions before us on appesl are these:
First, can a contract for the payment of Confed- .
erate notes, mude during the late rebeliion, be- ...
tween parties residing within the so called Coun-
federate States, be enforced at all in the courts
of the United States? Second, can evidence be. . ..
received to prove that & promise expressed to he ~
for the payment of dollars was, in faet, for the

payment of any other than lawfu! money of the - =

United States { Docs the evidence in the record

e e i
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estahHsh the fact that the mote-for ten thousand
dollars was to be paid, by agreemeat of the par-
ties, in Confederate notes §

The first question is by 'no means free from
difficulty. It cannot be questioned that the Uon-
federate notes were issued in furtherance of an
unlawful attempt to overthrow the Government
of the United States by insurrectionary force.
Nor is it a doubtful principle of law that no con-
tract made in aid of such an attempt cau be en-
forced through the courtsof the country whose
governmeut is thus assailed. But was the con-
tract of the parties to this suit a contract of that
character—can it be fairly described as a contract
in aid of the rebellion? In examining this ques-
tion, the state of that part of the couutry in
which it was made must be considered. It is
familiar history that early in 1861 the authori-
ties of seven States, supported, as was alleged,
by popular majorities, combined for the over-
throw of the National Union, aud for the estab-
lishment within its boundaries of a separate and
independent confederation. A governmental or-
gonization representing these States was estab-
lished at Montgomery, in Alabama, first under a
provisional constitution, aud_afterwardﬂ under a
constitution intended to be permanent. lo rhe
course of a few montha four other States acceded
to this ¢onfederation, and the seat of the cenrral

- authority was transferred to Richwond, iu Vir-
ginia. - It was by the central nuthority thus or-
ganized, and under its direction, that the civil
war was carried on upon a vast scale against the
Government of the United States.  For more thau
four years its power Was recognized as supreme
in nearly the whole of the territory of the States
confederated. It was the actual government of
all the insargent States, except those portions of
them protected from its control by the presence
of the armed forces of the national government.
Whiat was the precise character of this govern-
ment in contemplation of law? It is difficult to
define it with exactness. Any definition that
may be given may not improbably be found to
require limitation and qualification, Buat the
general principles of law relating to de fucto gov-
erpment will, we think, conduct us to a conclu-
sion sufficlently accurate. There are several de-
grees of what is called de fucto povernment.
Such a government, in its highest degrees, as-
sumes & charncter very closely resembling that
of alawful government. Thisis when the usurp-
ing government expels the regulat authorities
from their customary seats and functions, and
establishes itself in their places, and so hecomes
the #ctual government of a country, The dis-
tinguisking characteristic of such a government
is thet adherents to it in war against the govern-
ment dé jure do not incur the penalties of trea-
son; and, under certain limitations, obligations
assumed by it in behalf of the country or other-
wise will, in genera), be 1espected by the govern-
ment:de jure when restored.

Examples of this description of government
de fucto are found in English history. The stut-
ute 11, Henry VII, C I. (Brit. Stat. at large),
relieves from penalties for treason all persons
who, in' defence of the King for the time being,
wage war against those who endeavor to subvert
his authority by force of arms, though warranted
;!;;o‘doing by the lawful monarch (4 Bl. Comm.

But this is where the usurper obtains actual’
possession of the royal autbority of the kingdom
not when he has sacceeded only in establishing'
his power over particalar localities. Being in
such possession, allegiance is due to him as king
de facto, )

Auother example may be found in the govern-
ment of England under the Commonwealth, first
by Parliament and afterwards by Cromwell as
Protector. It was not, in the contemplation of
law, a government de jure, but it was a govern-
ment de facto in the absolute sense. It made’
laws. treaties, and conquests, which remain the
laws, treaties and conquests of England after the
restovation. The better opinion is that acts done
in obedience to this government could not be *
justly regarded as treasonable, though in hostility
to the king de jure. Such acts were protected
from criminal prosecution by the spirit, if not
jhe letter, of the statute of Henry the Seventli.
It was held otherwise by the judges by whom -
Sir Henry Vane was tried for treason (6 Staté -
Trials, 119) in the year following the restoration,
but such u judgmeunt in such a time has little
authority, . B

It is very certain that the Confederate Govern.
ment was pever ncknowtedged by the United '
States ag a de fucto government in this sense, nor
was it acknowledged as such by other powers.
No treaties were masle by it. Noobligations of a
national' character were created hy it binding
after its dissolution, on the States which it repre-
sented on the national government From a very
early period of the war to its close, it was regarded
as sitply the military representative of the in-
surrection against the authority of the United
States. X

Bat there is another description of government
called by pubiicists a goverament de faeto, bat
which might perbaps be more aptly denomiuated
a government of paramount force. Its distin-
guishing chr woteristies are (1) that its existence
is maintaines by active military power within
the territories and against the rightful anthority
for established and lawful government; and (2)
that while it exists it must necessarily be obeyed
in civil matters by private citizens, who by acta
of obedience rendered in submission to such
force, do not become responsible as wrongdoers
for these acts, though not warranted by the laws
of the rightful government. Actual governments
of this sort are established over districts differing
greatly in extent and conditions ; they are usually
administered directly by military authority but
they may be administered also by civil authority,
supported more or less by military force,

. Oune example of this sort of government is -
found in the case of Castine, in Muine, reduced .
to & British possession (the War of 1812)  From’
the lst of September, 1814, to the ratification
of the treaty of peace in 1815, according to the
jodgment of the court in the United States ¥.
Rice (4 Wheat., 258), “the British government
exeroised all civil and military authority over
the place.” The authority of the United States
over the territory was suspended, and the laws
of the United States could no longer be rightfully
enforced then or be obligatory upon the inhabi-
tants who remained and submitted to the con-
queror. By the surrender the inh:bitants passed
under a temporary allegiance to the British
government, and were bound by such laws and
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such only, as it chose to recognize and impose,
It is not to be inferred from this that the obliga-
tions of the people of Castine, as citizens of the
‘Uhited States, were abrogated. They were sus-
pended merely by the presence, and only during
the presence, of the paramount force. A like
example is found iv the case of Tampico, occu-
pied during the war with Mexico by the troops
of the United States. It was determined by this
eourt, in Fleming v. Psge (9 How., 614), that
although Tampico did not become a part of the
United States in consequence of that occupation,
still having come, together with the whole State

. of Tamaulipas, of which it was part, into the ex-

- .clusive possession of the national forces, it must
be regarded and respected by other nations as the
territory of the Uniied States. These were cases

. of -tempoiary possession of tervitory by lawful
_and regular goveinmenis at war wiih the coun-
“try of which the territory so possessed was part.

' The central goverament established for the insur-

: gent states difered from the temporary govern-
ments at Castine and T'ampico in the circumstance
~'that its suthority did not oviginate in lawful acts
~of regular war ; but it was not on that acconut
~lass active or less supreme, and we think that it

. must be classed among the governments of which

" these are examples. It is to be observed that the
"rights and obligations of & belligerent were con-
ceded to it in its military chavacter, very soon
sfter the war began, from motives of humanity
and expediency, by the Uunited States. The whole
territory controlled by it was thereafter held to

. pe the enemy’s territory, and the inhabifants of
. that territory were held in most respects for
_enemies. To the extent, then, of actual supre-

- macy, however unlawfully gained, in all matiers
. of government within its military lines, the power
.. 9f the insurgent govarnment connot be questioned.
_ That supremacy would not justify acis of hostiliry
“to the United 3tates. How fav it should excuse
them must be left to the lawful government upon
the re-establishment of its suthority. But it made

" civil obedience to its authoriiy not only a neces-
sity but a duty. Without such obedierice civil

. order was impossible. It was by this gavernment
.exercising its power through an immense teyri-

- tory that the Confederate notes were issued early
"3 the war, and these notes in a short time, be-
-~ ‘oame almost exclusively the currency of the in-
. surgent States. As contracis in themselves, in
_ the contingency of successful revolution, these
" potes were nullities, for except in that event
- there could be no payer. They bore, indeed,
_ this character upon their face, for they were
made payable only ‘“afier a ratification of &
treaty of peace between the Confederate Btates
and the United States of America.” While the

- war lasted, bowever, they had a certain contin-
gent value, and were used as money in nearly
811 the business transactions of many millions of
=~ people. ;I.‘hey mast be regarded, therefore, 48 8
...-purrency imposed on the community by irresisti-
_ble force. It seems to follow as a necessary
¢ ‘consequence from the actual supremacy of the
iimsurgent government, as a belligerent, within
..+ the territory where it circulated, and the neces-
R “pity_a_f civil obedience on the part of all who re-
“mained in it, that this currency inust be regm"ded
in the courts of law in the same light as if'it had

- +baen issued by a foreign goygroment temporarily
cocupying a part of the territory of the United

States.. Contracts stipulating for paymente ia
that carrency Jannot be regarded as made in sid
of the foreign iuvasion in the one case. or of the
domestic insurrection in the other. They ham
DO ndoes=ary relation to the hostile government,
whether invading or insurgent. They are trans.
actions in the ordinary course of civil society,
and, though they may indirectly and remotely
promote the ends of the unlawful government,
are without blame, except wheu proved to bave
been entered iuto with aciwal infent to forther
the invasion or insurveciion. We caunot doulbt
that such contracts shoutd he enforced in the
courts of the United States, after the restoration
of peace, to the estent of their first obligation.
The first quesiion, thevefore, must receive nn af-
firmaiive answer. : T
The secoud question, whether evidence can'be
received to prove that a promise made in one 6f
the insurgent States, and expressed to be for
the payment of dollars, without qualifying wordg,
was, in fact, made for the ayment of any other
than lawful dollars of the %‘n,\ted States, is' neft
to be copridered. It is quite ulear that a’ecn-
tract to pay dollars made between' citizetis 'of
any State of the Union maintaining its conwtita-
tional relations with the national governmentis

5 contract to pay lawful money of the United .

States, and connot be modified or explained by
ps_.rol evidence. But it is equally clear, if in
any other country coins or notes demominated
dollars should be authorized of “different vahie
from the coins or notes which are current hefe
under that name, that in a suit upon a coutract
to pay dollars made in that country, evidégee
would be admitted to prove what kind of doHara
was intended; snd, if it should tarn out that
foreign dollars were meant, to prove their equiva-
lent value in lawful money of the United Statés.

- Such evidence does not modify or alter the con-

“tract. It simply explains an ambiguity which,

under the general rules of evidence may be re-
moved by pavol evidence. ' We have already séen
that the people of'the insargént Stiles; dnder
this Confederate Govertinent, werd, in’légal
contemplation, substantidlly in thé same’condi-
tion as inhabitants of distriots of a country go-
cupied aund controlled by an invading belligeient.
The rules which woutd apply to' the fornrer-ease
would apply to the latter,.and, 8¢ in the former
case, the people must be regarded as subjects of
a foreign power, and contracts among them be
interpreted and enforced with referemce ta.ihe
laws imposed by the conqueror, so in the latter
case the inhabitants must be regarded 88 under
the authority of the insurgent belligereats, aa-
tually established as the government of the
country; and contracts made with them must
be interpreted and inferred with reference to the
condition of things created by the scts of the
governing power. : cond
It is said, indeed, that under the josurgent
government the word dollars had the same mesn-
ing as under the government of the United
States; that the Confederate notes were néver
made a legal tender; and, therefore, thatino

- evidence can be received to show .aamy. ether

meaning of the word when used in a contract.
But 1gt must be remembered that jﬂ?é‘,’!hd'
condition of things in the iusurgent States was
‘matter of fact, rather than matter of law; and
as matter of fact these notes, psyable a4 & fugare
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and contingent day, whieh has not arrived, and
©an never arrive, were forced into cireulation a8
dollars, if pot directly by the legislation, yet in-
directly, and quite as effectively, by the scte of
the insargent government. Considered in them-
gelves, and in the light of subsequent events,
these notes had no real vsiue, but they were
made current as vslue by irresistible force;
t"lley were the only measare of value which this
le had, and their use was.a matter of almost
sbpolute necessity, and this gave them a sort of
& value, insignificaat and precarious enough, it
4s true, but always having & sufficient definite
velation to gold and silver, the universal mes-
pores of value, so {bat it was easy to ascertain
how much gold and silver was the real equivalent
of & sum expressed in the currepcy. In the
light of these facts it seems hardly less thau
-ghsard to say that these doliars must be regarded
_as identical iu kind and value with the dollars
which constitate the money of the United States.
.We cannot shut our eyes to the fact that they
_were essentially different in both respects, and
“it seems to us that no rule of evidenece, properly
understood, requires. ys to refuse, under the
circumstauces, to admit proof of the sevse in
which the word dollar was actually used in the
- gontzacs, before ua. e
4 v, puewer to the second question is, there-
“fore, also in the affirmative. We are clearly of
. the opinion that such evidence must be received
" in respect to such contragcts in order that justice
may be done beiween the parties, and that the
arty eatitled to be paid iu these Confederate
sollars can only receive their actual value at the
" time and plage of the contract in lawful mouey
of the United States. We do not think it neces-
_sary to go.into 3 detailed examination of the
_avidence in-the record in order to vindicate our
“smswer. to the third question. It is enough to
‘say that it has left no doubt in our minds that
the note for $10,000, t6 entorce paywent of
which suit was brought in the Circuit (lourt,
.~ was to be paid by agreement in Counfederate
“notes, It follows that the judgment of the
-Circuit. Court must be reversed and the cause
yemapded for & new trial, iu conformity with
the opinjeu, -
S —————— r—————

_CORRESPONDENCE.

The Entry of Judgments given in Division
wo ' Courts.
“o rax Eptrors eF Tue Locar Cornrs’ Gazerre.
. GenTLEMEN,—It has been the general
¢tstom in Canada West for many years, among
* the Judges presiding in Division Courts, on
the cause being called, to examine the nature
.of the action and proceedings on the summons
" in each cause laid before them by the respec-
" tive clerks of the courts. On the back of each
summons is printed a form with blanks for
amounts -and dstes, in-somewhat this style,
o '? 'Judémeuijfor the— —, (either plaintiff or
+. defendant) for $ , payable in fifteen days.”
Lot ! : A . B., Judye.
5 :.¢p if s nensuit is entered, tho word * nonsuit”

is inserted. If an order to commit for mot
paying is to be made, the judge has generally
written the order himself, thus: *I order that
the defendant be committed for 20 days, for
non-payment of money ordered to be paid.”
Until recently this custom has been, I believe,
almost universally followed by the Jndgaé.
The clerks then entered in the Procediire
Book, what they saw signed by the Judgs,
and ng mistake conld ogcur in doing so. . .If
any mistake were made by the Judge, the
snitor could resort to him only, and get him
to rectify it. o
The Judges, also usually swore the wit-
nesses. But recently, since the new rules came
into force, the clerks are required in thege
courts, to listen to what the Judges say, amid
all the din that often takes place in such courta,
and record their judgments verbatim, as o
amount and costs. Now in a court where
there are only a dozen or twenty suits, and
no great interest manifested in them, apd
everything goes on in order, it is possible for
a skillful clerk to record judgments correcﬂy.
But the clerks in such places as Toronto,
Hamilton, London, Ottawa, or when large
courts occur now in the country, such as used
find it very difficult to hear what .is said by
the Bench, when perhaps two dgents or'two
lawyers, and their clients are all talking in
court to the Judge. If he were to put down
in figures and words his judgments, all would
be plain. o
' Suppose a wrong judgment is put down:by
the clerk—say he pats down $20 for $10, or,
puts down * judgment without costs” u\d
deprive a guitor of $10 cosis—what would:be
the remedy? The suitor says ‘that i§ a
wrong judgment, I must have costs.” But
the clerk thinks he heard the Judge agyfg(),
and the Judge being appealed to, camnot
“ precisely remember.” The suitor can pi,-'éve
the clerk wrong. Now I know of seversl.in-
stances of this kind, yes, a dozen, having
arisen within a few months past, of errofigdus
judgments in the City of Toronto. I dare say
many more may have occurred ‘here and ‘élse-
where. It appears to me that it is a gfeat
pity (and it will result often in,gross mistakes),
that the old time-honoured eustom' first shen-
tioned should have been dropped.  For what
reason I cannot ses, . .. . .
~ Even the Superior Oourt” Judges always
endorse the judgments or findings of théjury
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on th. records. The clerks do the same in
the Books of Entry. The same thing is done
on indictments. But by this new custom a
man may be committed for 20 days to prison
by a mere slip of the pen of a clerk, who thinks
he heard the Judge say ‘ committed for 20
days,” when perhaps no such order was made;
or only & conditional one. A clerk must put
down and remember all the particulars of
the judgments in trial cases and in cases of
interpleader and contempt. The judgments
in some of the cases require to be in partic-
ular words, especially in replevin and inter-
pleader cases.

Particular care is required in committal
cases. Is a man to be deprived of his liberty
by a mistake? The Division Court law says,
the “Judge is to give his decision openly in
court,” which is all well, sothatall may hearit,
but it does not say that he is not to record it.
1t makes his judgment doubly certain by being
marked short in writing. There are many

" complaints in the City of Toronto against this
custom, where numerous suits are tried at
courts, which set twice a month.

There will be perhaps 2500 cases in the
Toronto Division Court this year (1869), and
out of them many are intricate, involving large
amounts of money, costs and special judg-
ments.

In Hamilton there will be over 2000 cases.
Where the judgment is printed on the back
of the summons it is very little trouble for the
Judge to fill it up, or add any special condi-
tion. I do not know that it is obligatory on
the Judges to adopt the course taken since
the new rules came into force, and it was
never obligatory I think, on the Judges, to
enter their judgments on the back of the sum-
mons, but it was a wise, and necessary custom
and precaution to do so. It makes certain
what is left very uncertain, and possibly, in-
jurious to suitors. I sincerely hope the old
custom will be adhered to in all crowded
courts, especially in Toronto and Hamilton.

“" LEX.”

Toronto, 16th Dec., 1869,

_.[The above letter brings up several points
which we shall speak of on a future occasion.
—Eps. L. C. G.] :

REVIEWS.,

Law MacaziNe aND Law REeview.
ber, 1869.

The articles for this quarter are the Penal
Code of New York ; on Primogeniture ; Foreign
Debtors in England; Imprisonment for Debt ;
Suggestions for the Irish Law Bill; on the
Turnpike System ; on Reform in the Law
of Patents; Naturalization and Allegiance ;
Rights of Colonial Legislatures; State Appro-
priations of Railways, &c.

Novem-
London : Butterworths.

AxEericAN Law Review. October, 1869, Bos-
ton: Little, Brown & Co.

This number contains articles on Govern-
ment Contracts; The Senatorial Term; the
Alabama Claims (which we shall reprint). The
leading case in England as to the extent of the
Liability of Common Carricrs of Passengers,
is reprinted from the Law Times Reports with
a note by the editors, referring to some Ameri-
can decisions on the same subject. Then fol-
lows the Digest of the English Law. Reports,
Selected Digest of State Reports, &c. This
publication is a mine of wealth to the Ameri-
can lawyer, and much that it contains is al-
most of equal interest to us. With the Octo-
ber number was published an index to Vols.
L IL and TIL of the Review, with a Table of
Cases. This will largely increase the value of
the work.

— mu—n

APPOINTMENTS TO OFFICE.

DEPUTY CLERK QF THE CROWN.

JAMES CANFIELD, ot the Town of Ingersoll, Esquire,
to be Deputy Clerk of the Crown and Pleas, and Clerk of
the County Court of the County of Oxford, in the room and
stead of William A. Campbell ( rily acting) resigned
(Gazetted October 18, 1869.)

CORONERS,

FREDERICK WILLTAM STRANGE. of the Village of
Aurora, Esquire, M.D., to be Associate Coroner within and
for the County of York. (Gazetted November 20, 1869.)

DANIEL JOSEPH KING, of the Village of Canonbrook,
Esquire, to be an Associate Coroner within and for the
County of Perth, (Gazetted November 27, 1869.)

GEORGE ROILTON, of the Village of Bothwell. Esquire,
to be an Associate Coroner within and for the County of
Kent. (Gazetted December 4th, 1869.)

CHARLES SAMUEL HAMILTON, of the Village of Roslin,
Esquire, M.D,, to be an Associate Coroner within and for the
County of Hastings. (Gazetted December 18th, 1569.)

HENRY ADAMS, of the Village of Embro, Esquire, M.D,
to be an Associate Coroner within and for the County of
Oxford, (Gazetted December 18th, 1869.)

P
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