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PREFACE,

HE subject treated in this volume is one to which no class of persons in

Canada can be indifferent, for no man can properly discharge the

duties he owes to the public, or to himself, or to his family, without in some

degree possessing a definite knowledge of the laws by which all are bound
and the obligations resting upon each as an individual.

There is no good reason why every intelligent business and professional
man should not understand particularly the laws of contract, agreement,
guaranty, negotiable paper, chattel mortgages, mortgages, landlord and
tenant, Statute of Limitations, wills, ete., as fully and clearly as any judge
or lawyer in the land, for they belong to business life just as much as does
the knowledge of the qualities and values of goods and commodities,

This “ Digest of Business Laws” is not intended to make lawyers out
of laymen, nor even to take the place of a lawyer in cases where a lawyer is
needed, but it is intended to furnish its readers with such a detailed, sys-
tematic compilation of those business laws with which every person in the
community comes in daily contact that will enable them to act intelligently
and promptly in the conduct of their business and avoid making those need-
less mistakes which so often involve loss and lead to rninous litigation. It
is the only purely Jaw book published in Canada on this branch of the law
that applies equally to all the Provinces, giving the information that laymen
need, detailed and direet, free from technical language and the medisval
phraseology employed in the Statutes.

The success that has attended the publication and sale of the eight previ-
ous editions of this work, amounting to sixty-two thousand, is sufficient
evidence that it is meeting the general and increasing demand on the part of
business and professional men for a more aceurate and critical knowledge of
those laws that confront them in everyday life,

The present edition has been carefully revised, and a considerable amount
of new matter has been added to several of the chapters.

Toronto, January, 1915, W.H. A,
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DIGEST OF MERCANTILE LAWS

CANADA AND NEWFOUNDLAND.

CITAPTER 1.
INTRODUCTORY.

In this volume constitutional and international law will not be dealt
with, neither will municipal nor school laws be touched ; but the single aim
has been to present in condensed form a reliable digest of the mercantile
laws of Canada and Newfoundland.

2 Legislative Bodies.

In Great Britain, the Imperial Parliament, including the House of Com-
mons and the Ilouse of Lords. In Canada, the Dominion Parliament,
including the House of Commons and Senate, and a Legislative Assembly
for “each of the Provinces. In the United States, Congress, including the
House of Representatives and Senate, and the various State Legislatures.

Dut besides these great legislative bodies in each country there are
various other minor corporations possessing extensive legislative powers.
Every city, town, county, township and incorporated village has power
conferred upon it by Parliament to pass by-laws which have the full force
of Statute Law within their jurisdiction.

In Canada all authority is divided between the Dominion Parliament
and the Legislative Assemblies of the different Provinces. The Legislative
Assemblies have delegated to county, township, city, town and school cor-
porations certain legislative powers for the purposes of local self-government.

Incorporated companies, lodges, and various associations working under
Government charter, also have power to pass by-laws and adopt constitutions
or measures that bind their members in all things pertaining to the associa-
tion or company as firmly as they would be by the national laws.

Therefore, members of such associations must not forget that they are
required in all inatters pertaining to them to ecomply with their regulations,
and in cdse of any supposed wrong they must first exhanst the machinery
which those regulations provide for the redress of grievances before taking
the case to court for suit.

3 Divisions of Law.

The two great divisions of law are: (1) Common Law; (2) Statute
Law.

Besides these two grand divisions of the law there are various other
divisions used because of the different ohjects to which the law applies, as




6 DIVISIONS OF LAW,

Oivil, Oriminal, Mercantile, Marine, Constitutional, International, Military,
Canon or Ecclesiastical Law, ete.

4 The Common Law.

The Common Law is what is called the unwritten law. It had its
origin in the early days of Britain. The various races from which have
sprung the British people, brought with them, when they invaded and settled
in the country, their respective customs and rules of action, which, after
the various Provinces became united under one government, caused consid-
erable confusion for a time, until a general body of law was established for
the whole kingdom, and thus called the common law. Owing to the fact
that but few of the early inhabitants were able to read or write, the laws
were for a long time simply preserved in memory, hence also called the
unwritten law. The term unwritten does not now apply in the same sense
that it did then, because every principle of the common law has long since
found its way into print through the thousands of volumes of reports giving
the rulings and decisions of the various courts, thus furnishing precedents
for guidance in all future cases equal to any written law as to uniformity
and definiteness, constituting what is known as Case Law.

In its broadest definition “ Law is any rule which will be enforced by
the conrts.”

5 Statute Law.

Statute Law is sometimes called the written law, in contradistinetion to
the unwritten or Common Law. It is a law that has been formally written
out and introduced into Parliament as a Bill, which being passed becomes a
law of the land under the name of Statute Law. Our Statute Laws contain
many contradictions and inconsistencies, hence the conflicting interpretations
by the various judges and courts.

Probably not onequarter of our commercial laws are found in the
Btatutes; but they have grown up through long years of enstom and usage,
and from time to time receiving the sanetion of the courts, have become a
well-defined body of laws as stated in Section 4, sometimes called the Law
Merchant, and form a part of what is called Case Law.

8 Uniformity of Laws.

The laws in Great Britain, Canada, the United States and Newfound-
land are very similar, owing to the fact that Newfoundland and all the States
of the Union, except Louisiana, and all the Provinces in the Dominion,
except Quebee, adopted the common law of England, thus making it the
fundamental law of the English-speaking world ; and it prevails in all cases
where it has not been abrogated or modified by Statute Law.

Louisiana and Quebee adopted the old French law, which is an embodi-
ment of the Roman law; therefore, people having dealings in Quebee must
keep that fact in view., For instance, a promissory note outlaws in Quebec
in five years from maturity or last payment, whereas in all the other Pro-
vinces and Newfoundland it is six years.




OONTRAOTS.

CHAPTER IL

CONTRACTS.
10 Contracts.

Agreement, bargain, contract mean the same thing. There are legal
and illegal contracts, void and voidable contracts, valid and invalid. Con-
tracts may be either express or implied, or merely gathered from circum-
stances. Sowe are binding when made by spoken words, others require to
be in writing, while some must be under seal in order to be binding. A
clear knowledge of these distinctions is essential to those who would avoid
needless business irritations and losses.

As contracts are the besis of every business transaction, whether great
or small, this chapter will cover those which the business and professional
man will be most likely to come in contact with.

11 Verbal, or Oral Contracts.

Oral contracts are those made by spoken words, and are usually called
verbal, and sometimes parol. They are binding for the sale of personal
property (but not for real estate), up to a certain amount fixed by Statute
in each Province. In Ontario the oral agreement for the sale of personal
property would be valid for any amount under $40. (For other Provinces,
and for technical details, see  Statute of Frauds,” also “ When a Verbal
Agreement Binds.”)

They are also binding for a lease of property for one year and under, and
under certain conditions for three years and under (see *“ Terms of Lease”).

Oral agreements for one year or under between master and servant are
binding; and in regard to other things they are also limited as to time to
one year.

12 Written Contracts.

Written contracts may be either printed or written, or partly printed
and partly written. They may be formal, using the legal phraseology, con-
taining the details of the whole contract; or they may be informal, merely
contained in letters that have passed between the parties.

13 Contemporary Written and Verbal Contracts.

As a usual thing a written contract cannot be affected by a contempor-
aneous oral agreement. If the written instrument purports to embody the
whole contract, the court would not be inclined to receive other evidence to
show that the intention of the parties was different. But if the writing does
not give evidence of containing the whole agreement, or shows evident omis-
sions, then in that case evidence wonld be received to prove a contempor-
ancous explanatory verhal agreement,

In the case of negotiable paper a contemporaneous written agreement
would have no effect upon the position of a “ holder in due course.”

14 Contracts Under Seal.

Contracts under seal are called Specialty Contracts, and must, of course,
be in writing, They do not require a consideration to make them valid.
The seal indicates greater deliberation and solemnity in executing such con-
tracts, and a person is presumed to enter into them with a full knowledge
of their contents, and is hence debarred from afterwards pleading ** insuffi-
cient consideration,”




CONTRACTS.

Anything aftixed to the document after the name will answer for a seal
as well as a regular seal made for the purpose.

All corporate bodies and joint stock companies are required by law to
bave a corporate seal, which the officers must impress on all contracts signed
by them, on which seals are essential. .

Promissory notes and bills should not be under seal, as a seal would
destroy their negotiability by placing them among Specialty Contracts.”

Seals are required on deeds, mortgages, bonds and on leases that are
required to be in writing,

For seals on leases, see “Terms of Leas

For seals on wills, see ““Requisites of a Valid Will.”

15 Implied Contracts.

Implied contracts are those where the terms are not definitely stated,
but are presumed to be understood. They are as binding as express con-
tracts, but sometimes are diffienlt to prove, or are misunderstood. Ezample:
A customer leaves his order with a grocer to have delivered at his residence
five dozen eggs and $2 worth of sngar. Nothing is said about the price
of egas or the number of pounds of sugar sold for a dollar, or anything about
payment; but the law presumes the existence of a tacit understanding
between the parties as to the prices and the time of payment,

16 Voidable Contracts.

Voidable contracts are those which take their full and proper legal effect
unless they are set aside hy some one entitled to do so. They bind both
parties until set aside. The party defrauded may void the contract if he

chooses or he may affirm it and compel the other party to perform it.

Contracts, not for necessaries, made with minors, or with persons of

sound mind, or with Indians on their reservations, are voidable, not
it is optional with such persons whether they will honor their contracts or
repudiate them. Also frandulent contracts are voidable, not void. (See

Section )
17 Illegal Contracts,

Illegal contracts are utterly void from the beginning and cannot be
enforec They have no legal effect except in so far as a party to them
may ineur a penalty. An illegal contract is where the thing to be p

formed, or not to be performed, is forbidden by law. TIn all such cases, if
1

cither party has performed his part of the eontract he cannot compel the
other to perform his, and if either party has paid money he cannot recover
it back, as the contract is regarded wholly vicions, and no eourt would
attempt to enforee it. Dut if an innocent party has paid money it may be

recovered back.

In a eontract containing two or more promises that are entirely distinet
0 that one conld be performed withont the others, and it turned ont that
one was illegal, the illezal part would fall. but the others can be enforeed.

But illegality does not alwavs apnear “on the face” of a contract, and
in such a ease it must be established by evidence.

The following are examples of illegal eontracts:

1. Contracts in restraint of trade. 2. Contracts in restraint of marriaze.
3. To obstruet the conrse of publie justice. 4. Contracts with alien enemies




FRAUDULENT CONTRACTS. 9

in time of war. 5. Contracts to lead an immoral life. 6. Sabbath desecra-
tion. 7. Bets or wagers.
18 Contracts Against Public Policy.

The policy of every community or State is to advance the public good,
hence whatever contracts are opposed to the general good are said to in-
juriously affect public policy, and are, therefore, void. ~Among such the
following three sections are included:

19 Contracts in Restraint of Trade.

All contracts in general restrainl of trade arve void. For instance, a
merchant sells his business, including stock and good will, and agrees not to
engage in business again of any kind. Such contract would be void becanse
lawful trade is considered to be in the public interest. He could, therefore,
commence business again and the purchaser would have no redress, He
could, however, legally bind himself not to engage in business in a particular
locality, or in a eertain line of business, or for a certain length of time as
that would be only a partial restraint of trade, hence not within the meaning
of the law,

All combines, as among manufacturers, dealers, ete., which attempt by
coercive measures to control the trade, or the market, for the purpose of
inflating prices, are illegal, and render the individuals or firms composing
them liable to penalties. This does not penalize concerted action to seeure
fair and reasonable prices. Tt is the coercive feature that refuses to sell to
or bars ont such dealers o workmen as do not enter the “ combine,” or who
refuse to co-operate with it, or sell at a lower price, that is illegal and
punishable,

20 Contracts in Restraint of Marriage,

Marriage is held to be in the public good, hence any contract which
wholly restrains marriage is void. The condition that he or she must not
marry if attached to a bequest to any person (except a wife or husband)
in a will is void. The person would take the property. A partial restraint
of marriage, where it is reasonable, may be valid, as where a bequest is left
to a child on condition that marriage should not be effected until the age of
twenty-one, or, say, twenty-five years. It would be valid, because it would
merely fix a date when there would be less danger of contracting an ill-
advised marriage. But if the time fixed should be, say, fifty years of age,
it would be void, because that would be unreasonable.

A husband’s bequest to his wife on condition that she does not marry
again, thongh selfish, is valid, becanse she has once been married, hence it is
not in restraint of marriage. Tt would be the same with a wife’s bequest
to her husband, or any bequest to any person who has been married. (See
“Valid and Tnvalid Bequests.”)

21 Contracts to Obstruct the Course of Justice.

An agreement of a public official to do something contrary to hiz dnty
cannot be enforced; and money promised him to use extra exertions in the
discharge of his duty in a particular course cannot be recovered.

22 Fraudulent Contracts.

Frandulent contracts are voidable—not void. A definition eannot be

given that would cover all the forms of fraud, but the following will make
sufficiently clear what wonld constitute fraud:
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1. A false statement as to the facts knowingly or recklessly made by a
party, or

2. A concealment of facts that are known to the one and not readily dis-
cernible by the other, and yet such as should be revealed. The misrepre-
sentation must actually deceive in order to make a case of frand. To sus-
tain an action of deceit there must be proof of fraud—fraud that actually
deceives—and nothing short of that will suffice.

The party who has been defranded may void the contract if he wishes,
or he may affirm it and compel the other party to perform it. If he wishes
to void it, two things are necessary:

(1) He must not accept any benefit derived from it, or to continue to
act under it after he has discovered the frand;

(2) He must give prompt notice of the fraud after he has discovered it.

The dishonest party eannot disaffirm the contract, but in all cases is
bound to carry it ont, if the other party demands it. Tf both parties prac-
tise frand, neither one ean enforce the contract against the other.

26 Selling Property Obtained by Fraud.

As a usual thing a person obtaining goods or any kind of property
through fraud, and transferring them to an innocent third party for value,
gives a good title.

A promigsory note obtained throngh fraud cannot be collected by the
party who obtained it; but upon coming into hands of a third party, before
maturity, for value, and who did not know of the frand, would be valid and
good against the maker; so would a stolen note. But a forged note cannot
be collected ; it is void from the beginning.

26 Statute of Frauds and Perjuries.

This famous Statute was passed in the 20th year of the reign of Charles
IL. of England, 1678, and still exists there, in this country (except Quebec),
in Newfoundland, and in the United States (except Louisiana), with but
slight change. It was designed to prevent the frequent commission of
frauds and perjuries in regard to the enforcing of old claims, and various
kinds of promises to answer for the debts of others, and provided that certain
contracts had to be in writing to be binding. The following are the require-
ments of the Statute which come within the scope of this work as they have
been varied by our Statutes:

1. That leases of land for more than three years must be in writing and
under seal.

2. Contracts for the sale of lands, or for any interest in lands, must be
in writing.

3. Every agreement that by its terms is not to be performed within one
vear must be in writing,

4. Every special promise to answer for the debt, default or miscarringe
of another must be in writing.

5. Every agreement, promise or undertaking made upon consideration
of marriage, except mutual promises to marry (engagement), must be in
writing,

6. Contracts made for the sale of personal property of $40 and upwards
must be in writing, unless part or all of the goods have been delivered, or a
part of the purchase price paid. TIn Quebee, British Columbia, Manitoba,
Alberta, Saskatchewan, North-West Territories and Newfoundland the sum
is 850, and in Prince Edward Island, $30. In the Yukon, $50.
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27 False Pretence.

False pretence is a representation by words, or otherwise (a shake or nod
of the head) of a matter of fact either present or past, which representation
is known by the person making it to be false, and which is made with a
fraudulent intent to induce the person to whom it is made to act upon such
representation; hence, there are four essentials to constitute false pretence:

1. There must be a false statement or act.

2. The offender must know at the time of making the statement that it
is false,

3. The goods or money in question must be parted with in consequence
of such false statement.

4. The false statement must be made with the intent to deceive.

The penalty for obtaining goods or money by false pretence is three
vears’ imprisonment.

The Dominion Parliament, by Chapter 24 of 1914, adds the following
to the Criminal Code: “ Every person who knowingly publishes or causes
to be published any advertisement for the purpose of promoting the sale or
disposal of any real or personal property, or any interest therein, containing
any false statement which is likely, or is intended to, enhance the price or
valne of such property, shall be liable, upon summary conviction, to a fine not
exceeding $200, or six months’ imprisonment, or both.”

28 Theft and False Pretence.

In theft the owner of the property has no intention of parting with it
to the person taking it; but in the case of false pretence the owner of the
goods does intend to part with them, but his consent to part with them is
secured by the false representations made to him. In general, it is not
stealing to take something growing out of the earth of less value than
25 cents.

29 Embezzlement.

Embezzlement is the taking of money that has not yet come into posses-
sion of the employer. For instance, a debtor pays the employee money for
the employer and he keeps it himself; therefore, whenever money is received
by the employee, and is not accounted for, or its receipt denied, it is
embezzlement. By the law of Canada this is now classed as theft.

30 Breach of Trust.

Breach of trust is a term used in connection with a person who is
appointed a trustee of any property for the use and benefit of some other
person, or a public or charitable purpose, and who fraudulently appropri-
ates it to some other use. Persons guilty of this offence are liable to seven
years’ imprisonment.

33 A Proposition and Its Acceptance,

A contract is composed of two elements—a proposition and an accept-
ance. A proposition in some form is the beginning of every contract. One
person makes an offer of some kind to another, and if the other person
accepts the offer in the same sense as made, then there is a contract. But if
in accepting he makes any change in the terms, there is mno contract.
Example: One man offers to sell a horse to another for $100 cash. The
other party says he will buy the horse, but will only give $85. This is not
assenting to the proposition, but is in effect a new proposition. Any other
change in the terms would have the same effect, as for instance, the second
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party would say to the first that he would accept the offer but could not pay
for three months. There is no assent here, no mutual agreement, hence no
contract.

34 Time for Acceptance of Proposition.

An oral proposition which does not include any provision as to time
ceases when the parties separate. A written proposition with no time limit
named is good until accepted (if done within a reasonable time), or until
withdrawn,

If a time is fixed for acceptance, it must be given within that time,
otherwise the acceptance would be a nullity. An acceptance may be given
by an act as well as by words, as in case of all implied contracts. Example:
The wife or children purchasing necessaries at a store, the assent of the
father is implied, and binds him, unless notice to the contrary has been
given,

35 Assent Obtained Through Fraud.

Assent obtalned through fraud is not binding on the party who was
defrauded. Such a contract may be rescinded by the innocent party, but he
must do so immediately after he discovers the frand. He must also refuse
to exercise ownership over the subject-matter of the contract or accept any
profits arising from it.

36 Assent Obtained Through Force.

If assent is obtained through threat of bodily harm, imprisomment, or
any similar illegal pressure, it is void, becanse under duress. But a threat
to dismiss from employment unless a certain proposition were agreed to by
an employee would not be duress, and a contract signed under that kind of
pressure would be legal.

89 Proposition by Mail or Telegram.

When a proposition iz made by letter the contract is closed when the
letter of acceptance is placed in the post-office.

An acceptance given by telegram to a proposition made either by letter
or telegram closes the contract when the message is delivered to the tele-
graph company. In all cases the acceptance by telegram should be confirmed
hy letter so as to gnard against error in transmission or failure of delivery.

A proposition that does not preseribe any time for acceptance continues
valid nntil revoked, or until a reasonable time has elapsed before aceeptance,
42 Withdrawal of Proposition.

A proposition may be withdrawn any time before the aceeptance has
been given,

In case a proposition made by letter i to be withdrawn, the letter of
withdrawal must he received by the other party before the letter of aceept-
ance is placed in the post-office, otherwise it is too late,

If withdrawn, by telegram or by telephone, the message of withdrawal
must be delivered to the other party befove his letter of acceptance is placed
in the post-office, or his acceptance by felegraph is delivered to the telegraph
company, otherwise it is too late,

43 Consideration in Contracts,

This law term refers to the reason or inducement upon which the parties
to a contract give their assent and agree to be bound. In every binding
contract there must of necessity be a legal consideration, and what the law
denominates a ““ sufficient consideration.”
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There are various kinds of consideration, and as this is one of the most
important features of a contract, several will here be enumerated :

(a) Good consideration is one based upon natural love and affection.
Example: A father may deed to his child a portion of his land, and it would
be valid. He could not recover it afterwards even if he desired to do so.
A mere promise, however, to give a deed some time in the future would not
be binding.

(b) Valuable consideration is usually, but need not necessarily be, a
monetary consideration. It may be something given or done, or something
promised to be given or done by or for the person making the promise. Any
of these would constitute a “sufficient consideration.”

A promise to marry is held a valuable consideration.

(¢) Illegal consideration is where the act to be performed is wholly or
in part immoral or contrary to public policy, or forbidden by Statute; as
smuggling goods into the country, selling lottery tickets, publishing or sell-
ing immoral literature. Notes given in satisfaction of a wager on an
election or a horse race, or in settlement of a “bucket shop” transaction,
or to a hotel-keeper in payment for liquor, or a note towards election
expenses are void in the hands of the party to whom it was given, or of a sub-
sequent holder with notice, or when no consideration was given.

A note given for a gambling debt has been declared null and void even
in the hands of an innocent endorsee for value before maturity. Biroleau
v. Derorum, 7 L. C. Jur., 128 (1863).

(d) Consideration in contracts under seal.—Contracts under seal are
valid withont a consideration. The placing of a seal on a contract makes
it final. The seal itself is said to impute a consideration.

(e) Consideration in regard to negotiable paper is presumed. Promis-
sory notes, acceptances and cheques in the hands of an innocent holder for
value are valid, even if they were issned without a consideration. With
such paper consideration is presumed, and an innocent third party buying
them before maturity may colleet them. The party to whom they were
given without value could not enforce payment; neither could third parties
if they purchased them after maturity. Accommodation notes and accept-
ances are common examples of this kind.

Anson’s four general rules as to consideration are as follows:

1. Tt is necessary to the validity of every promise not under seal.
2. Tt need not be adequate to the promise, but must be of some value in
the eye of the law.

3. Tt must be legal.

4. Tt must either be present or future; it must not be past.

But there are important exceptions to the 4th rule, as for instance:

A debt barred by the Statute of Limitations is consideration for a subse-
quent written promise to pay it. There are other exceptions that could be
given, but, as a rule, it is correct to say that the consideration must not be
past,

48 Failure of Consideration.

A failure of the consideration voids the contract. Example: A person
agrees to give $500 for a certain interest in a patent to manufacture gas,
and afterwards the patent is found to be void. The contract cannot be
enforced, and if a note were given it conld not be collected except in the
hands of “an innocent holder for value.”
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(a) Partial failure of consideration does not void the contract, and the
other party may obtain damages for the part that failed.
49 Gratuitous Promises, and Gifts.

Gratuitous promises, that is, promises without a consideration, are not
binding, because there is no equivalent given. If there is no consideration
there is no reason for the contract; hence a mere promise to give or do
something cannot be enforced.

(a) An oral promise to one creditor to pay another’s debt that has
already been incurred, is gratuitous, and cannot be enforced.

(b) Mutual promises, however, if made at the same time, are binding,
a8 the one promise is a “consideration” for the other promise.

(e) A gift of goods or any kind of chattels is good, if accompanied by
delivery, and the donor could not recover them back. But where one person
obtains property from another the presumption is that he purchased the
property; hence, if the giver should sue for the value of the articles, the
other party in setting up his defence wounld have to prove they were a gift,
and this he could not do by the plaintiff if he denies the gift. Other evi-
dence would have to be given to prove the gift. .
61 Legal Incapacity to Contract.

The classes of persons whose rights and interests the law protects by
placing them more or less under legal incapacity to contract are: 1. Per-
sons under 21 years of age. 2. Idiots and lunatics. 3. Persons wholly
intoxicated. 4. Indians living on their reservations.
tence of death.

63 Minors, or Infants,

Minors, in Common Law called Infants, are, in Canada, all persons,
male or female, under twenty-one years of age. In w few of the States of
the United States females are of age at eighteen years, but not so in Canada.

A minor cannot waive his rights of infancy by any possible agreement,
either oral or written, that will bind him.

A wife, however, under age, may bar her right to dower, but she cannot
make a valid will,

A minor may sign as witness to any document, if old enongh to under-
stand what he is doing, and to give evidence in court.

A minor may also act as agent and bind others in contracts,

(a) Where a minor represents himeelf to a purchaser to be of full age
he is not allowed afterwards to set up his infancy as a defence. Bennetto
v. Holden, 21 Gr. 222,

(b) In Quebec minors cannot sign as witnesses to Wills made in
“ Authentic Form.”

54 Minors Contracting for Necessaries,

Whatever things are necessary for the minor in his station and condi-
tion in life he may contract for, if he is not living with his parents or
guardians, who are able and willing to support him. Tf he should not pay
for snch necessary articles, the dealer from whom he purchased them may
sue and recover from him just the same as thongh he were of full ace.

The things nsually reckoned as necessities for minors are board, cloth-
ing, education and medical attendance, according to their station in life.
A snit of tweed clothing for a son of a mechanie, or any person in a similar

5. Those under sen-
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station in life, would be regarded as a necessary, but a sealskin overcoat or
a gold watch would not be. A fur coat or a gold watch would be held a
necessary for a millionaire under age.

Minors not at home and supporting themselves may sue and recover for
wages earned by them. They are also liable for any damage done or wrong
committed by them; also for any criminal offence. Wages of minors may
be garnisheed in payment for necessaries only.

They may also contract for life insurance within certain limitations, and
be held liable for the premiums. But if he gives a note for the premium
the note cannot be collected by suit. (See section “ Minor's Note.”)

(a) In Quebec minors are emancipated from some of the disabilities of
minority: 1. By marriage. 2. Judicially by a court. 3. By engaging in
trade, as a banker, merchant, or mechanie, he is reputed of age for all acts
relating to such trade or business. (C. C. Article 323.)

But in all cases a curator or guardian must be appointed to such emanei-
pated minor.

An emancipated minor may grant leases for terms not exceeding nine
vears, receive his revenues and give receipts for same and perform all other
acts of mere administration, and be held liable on his contracts in connec-
tion with his business or trade.

But he eannot bring an action or defend an action, nor borrow money
without the aid of his curator, and eannot give a mortgage or deed without
authority of a court or judge or prothonotary.

Tn all other respects the same as minors in the other Provinces,

55 Minors Buying Luxuries.

Things classed as luxuries for minors would be anything beyond what
the law classes as necessaries. For any such articles bought on credit the
merchant cannot compel the minor to pay. If, however, the original goods
are in his possession, the merchant has the right to replevy and take them
back, but he eannot take them himself by force.

56 A Minor’s Note,

A minor’s note, given even for necessaries, cannot be collected. If a
merchant should chance to take such a note for necessaries, he could not
sue on the note, but he could hold the note until maturity and then sue on
the open account, and present the note as evidence of the debt. He could
not sue until the note matured, as that would be the date of payment.

The note is not void, so that if there were an endorser, or a joint maker,
or a surety, they would be liable on it, even if given for luxuries.

A minor may also transfer, or sue on a note which he holds, for although
he is not hound, others competent to contract who are indebted to him are
liable on contracts made with him,

57 A Minor's Deed.

The deed of a minor is voidable, not void, for when he attains full age
he may affirm, or retract it, just as he decides. An infant entitled to
repndiate a deed can only get relief upon making restoration of the benefit
he has received. Whalls v. Tearn, 15 Ont. R. 481.

Also if a minor sues or defends during infancy in an action in which
the deed is called in question he may affirm or disaffirm the deed, and the
record will bind him. Gilchrist v. Ramsay, 27 U. C. R. 500; Gallagher
v. Gallagher, 8 U. C. R. 422,




16 CONTRACTS.

In selling real estate to a minor, if he pays cash that of course settles it.
1£ he buys under a written agreement, paying down part, the contract cannot
be enforced against him. e can repudiate the agreement and recover back
the amount he had paid.  If, however, he should transfer the agreement or
option to another party of full age, the contract can be enforeed against such
third party. In this way a minor may buy and sell, but the original owner
to protect himself should make the conveyance direct to such purchaser and
never through the minor,

58 Minor Attaining Full Age.

When a minor comes of age he may ratify a contract made before age,
which is yet to be performed. The ratification must be in writing to bind
him, or unreasonable delay in repudiating it will bind him.

He may also rescind a contract that has been executed; but in such a
case he must restore to the other party the consideration, if it be within his
power to do, else he may not rescind.

60 Parents’ Liability for Minor’s Debts,

While the minor is living at home and supported by his parents or
guardians, they are liable for necessaries purchased by the minor, unless
notice has been given to the contrary. They cannot be held liable for
luzuries.

Parents are also liable in case the minor is not living at home, but is
supporting himself and collecting his own wages, if they should pay part of
his bills or accounts. They then render themselves liable for all of them.
They may aid him if they wish by giving money direct to him, but must
not pay any of the debts he contracts if they do not wish to becomé liable
for all of them.

61 Parents and Wrongful Acts of Minor.

As a general rule a father is not liable for the wrongful acts of his chil-
dren. To make a father liable for the wrongful act of his child it must be
shown either (1) that he authorized it, or (2) that he ratified it, or (3) that
it was done in the course and scope of the child’s employment. The same
rules which govern the liability of a master for the acts of his servant apply
to the liability of a parent for the acts of his child.

63 Contracts by Lunatics.

Such persons having lost their reason are manifestly incompetent to
contract. But unless the insanity is of such a nature as to be patent to
everybody, it must be established by legal proceedings to relieve the Innatie
from a contract he may have entered into.  To void & contract on the eround
of insanity, it is not sufficient to prove merely mental ineapacity, but also
that the other party had knowledge of that fact, and unless these two facts
are established the plaintiff cannot sneeeed, Robertson v, Kelly, 2 O.R. 163

A person who makes a contract with a lunatic is bound by it as though
he were dealing with a person competent to contract. No person but the
lunatic or his legal representatives can void a contract that he has made.
Contracts for necessaries for him the law holds binding.

In some ases of insanity, persons have intervals during which they are
perfectly sane. These are called “lucid intervals,” and contracts made
during such periods are binding.
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64 Drunken Persons’ Contracts.

A person merely strongly under the influence of liquor is not legally,
although he may be mentally, incompetent to contract. To be relieved from
liability on a contract he may have entered into, he must be wholly intoxi-
cated, so as to be unable to use his reason, unless the other party furnished
tne liquor. Drunkenness will not relieve from criminal prosecution.

66 Indians’ Contracts.

Our Indians living on their reservations are wards of the Crown, and
thus protected from fraud and deception by being placed in a similar posi-
tion to minors, and rendered incapable of binding themselves in a contract.
A person who makes a contract with them is bound, but the Indian is not
hound, not even for necessaries.

The words of the Statute covering these points are’ as follows: * No
person shall take any security or otherwise obtain any liens or charge,
whether by mortgage, judgment or otherwise, upon real or personal prop-
erty of any Indian, or non-treaty Indian. Provided that any person selling
any article to any Indian, or non-treaty Indian, may take security on such
article for any part of the price thereof which is unpaid.” R.S.C., chap.
81, see. 102.

See. 105 says: “ No presents given to Indians or non-treaty Indians,
and no property purchased or acquired with or by moneys or any annuities
granted to Indians, or any part.thereof, shall be liable to be taken, seized
or distrained for any debt, matter or cause whatsoever. All animals, farm-
ing implements, tools and other articles shall be held by them frce from
seizure for debt.” R.S.C., chap. 81, sec. 105,

67 Alien Enemies, and Contracts.

According to International Law all commerce between nations at war
is suppressed, and contracts entered into (even bills of exchange), after
the declaration of war are illegal and void, unless the Crown gives a special
license. Contracts made before the war commenced are suspended during
its continuance, but may be enforced after peace is declared.

Aliens in Canada in times of peace may own property and contract as
freely as natural-born subjects or those who have taken the ocath of alle-
giance, but they cannot vote at any municipal or parliamentary election.

69 Parte of a Formal Contract.

A formal contract will include: 1. Date. 2. Names of all parties in
full. 3. Recitals or explanations, and reasons, if any. 4. The considera-
tion. 5. The subject-matter. 6. All the several agrcements between the
parties. 7. Signatures of all parties, as they usnally sign their names.
8. Seals, if any are required. 9. Signature of witness, when required.

In drawing contracts be specific in naming all the terms and conditions
of the agreement. State accurately the names in full, residence and occn-
pations of the parties to the eontract, and the different promises each one is
to perform. Tf a person has several Christian names, include them all. A
person who has no trade or profession is usually called a “gentleman.” In
giving the residence of the parties the smallest municipality must be men-
tioned first, as a township, or village, or town, or city, then the county, and
lastly the Province.
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The person agreeing to do work or to sell an article is usually called
“the party of the first part,” and the party paying the money “the party
of the second part”; but there is really no difference which comes first.

70 Signing of Contracts.

The instrument, if to be registered, should be signed in the presence of
a disinterested witness, If the instrument has already been signed, it will
be sufficient for a person to acknowledge his signature in the presence of the
witness, when words like the following may be used: “ 1 acknowledge this
to be my hand and seal,” if a seal is required to be used.

In case of a corporation it is sufficient if the instrument in writing is
duly sealed with the corporate seal. (B. of Ex. Act sec. 5.)

71 Signature by Mark.

A person who eannot sign his own name must request some other party
to do it for him. The following will illustrate the usual form:
his
Witness: J. C. Summers. Wrmniam X WINTERS,
mark
A person signing his name this way may take hold of the pen while his
name is being written, or he may not; he may make his own cross or he
may direct some other person to make it for him. There must, however,
be a witness to the signature.

72 Signature by One Who Cannot Read.

When a person who eannot read is exeeuting an instrument, it is
required that it be read over and explained to him in the presence of the
witness, so that he may fully understand what he is doing. The witness,
in signing sueh an instrument, should mention the fact in some such words
as the following:

Signed, sealed and delivered
after first having been read over and
explained in the presence of J
J. C. SumMERS.

his
Wirniam X WinNTERs.

mark

Of course for a promissory note the word “sealed ” should be omitted,
as a seal would destroy the negotiability of the note.

76 Witnesses to Documents.

It is not essential to the validity of any document or agreement that its
execution be witnessed, except in the case of Wills and where a person signs
“by mark,” as in the two preceding sections. The only object in having
one or more witnesses to a lease, a deed, or bond is to prove the contract
in case the parties should thereafter dispute their signatures; and also to
comply with the requirements of the Registration Act for documents that
have to be recorded.

In all documents to be registered, as deeds, mortgages and bills of sale,
it is necessary for the witness to verify his witnessing and signature by an
affidavit, which is written on or attached to the document.
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76 Erasures and Corrections iz Documents.

If any such should become necessary to make it should be done before
the document is signed. In making the corrections do not use a knife or
rubber, but simply draw a line through the words with pen and ink so that
the original words may be clearly seen. Then write the correct words
between the lines, using a caret to show where they should be read in. The
witness should put his initials on the margin opposite every such correction
or interlineation as evidence that it was made before the execution of the
document.

77 Documents Requiring Several Sheets.

When a doeument is written on more than one sheet they should be
fastened together and paged before being signed. The witness sometimes
places his initials on each sheet and mentions the number of sheets with his
signature,

78 Agreement Comprising Separate Documents,

When an agreement is composed of two or more separate documents
they are usually marked with the letters of the alphabet, as A, B, C, ete.,
and referred to as “Schedule A,” “ Schedule B,” ete. Example: Contracts
for the erection of large structures are usually accompanied by plans and
specifications marked A, B, ete., which are attached to and form part of
the agreement.

79 Requisites of a Valid Contract.

From the preceding sections the requisites of a valid contract may be
summarized as follows: (1) It must be possible. (2) It must be lawful.
(3) It must be made by persons who are competent to contract. (4) It
must be assented to by each and all the parties. (5) It requires a consid-
eration, except for those under seal and for negotiable instruments. (8) It
must be without fraud. (7) Some may be verbal, others must be in writing,
and some under seal, according to the nature of the contract.

80 Interpretation of Contracts.

Although it is supposed that parties entering into a contract fully under-
stand its terms, and will use language in expressing them that will explicitly
.give their meaning, yet it often happens that such is not the case; hence
certain rules have been adopted to interpret them when ambiguity oceurs.
The following are those of chief importance:

1. Tue iNrextioN of the parties at the time the contract was made is
considered, rather than the literal meaning of the words, but the intention
will be drawn from the words, if possible.

2. Custom AND vsAar of that particular business and place will be re-
garded when the wording of the contract is doubtful.

3. Tur TEONNICAL WORDS AND PHRASES used will be given the meaning
in which they are employed in that particular business.

4. VARIATIONS BETWEEN WRITING AND PRINTING.—When one part of a
contract is written and another printed, if they disagree the written portion
will be accepted. The same is true with a note or cheque,

5. Linerar construcrion.—Where the wording of a contract is ambig-
uous it is the rule of the courts to constrne it liberally, so as to give effect
to the common sense of the agreement, even sometimes rejecting objection-
able clanses and supplying omissions. But where the Statutes fix a definite
meaning to words, they will invariably be construed in that sense.
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6. ConstrucTioN AS TO TIME.~—When no time is mentioned in the con-
tract for its execution, the presumption is that it must be done at once, or
in a reasonable time, and the courts will so construe it, according to the
nature of the work to be done.

7. CONSTRUCTION a8 T0 PLACE.~It is a settled rule that:

(a) All matters bearing upon the interpretation, the validity and the
execution of contracts, as well as capacity of the respective parties thereto
to contract in such case, are determined by the law of the place where the
contract is made, unless the law of the place where the contract is to be
carried out forbids it.

(b) All matters relating to its performance are governed by the law of
the Province or country where the contract, by its terms, is to be performed.

(e) All matters respecting the remedies to be pursued, the bringing of
suits, service of process, ete., are governed by the law of the place where
action is brought,

81 Time for Completion of Contracts.

The element of time is an important feature of all contracts. A con
tractor not eompleting his contract within the time specified is liable for
whatever damages actually occur, if no stated sum is agreed upon.

In cases where no time is fixed for the completion of a contract it must
be performed within a “reasonable time,” according to the circumstances,
which, if not mutually agreed upon, would be for the court or judge to
determine,

82 The Penalty Clause in Contracts.

Where a definite time is fixed for the completion of the contract and a
stated sum agreed upon by way of damages if not completed by such date,
say *$20 per day for each and every day thereafter, until completion,”
such agreement is enforceable, providing it is not nullified by some act of
the owner himself. For instance, the contract is for the construction of a
particular building, according to certain plans and specifications, using cer-
tain kinds of material; but during the course of erection some change is
made, either by the request or consent of the owner of the building, in the
substitution of some other kind of material in place of that agreed upon;
or some change is made in the plan of some room, or hall, or stairs or chim
ney, no matter what: this makes a new contract. It is not the building the
contractor bound himself under a penalty to complete by such date, and
therefore he is released from the stipulated damages.

To prevent such changes from nullifying the penalty clanse they mnst
he embodied in an additional written agreement, signed by the contracting
parties, in which it is definitely stated that the other parts of the original
agreement, including the penalty elause, are to remain in force.

83 Cancelling Contracts.

In cases where a person has been induced through fraud, or falsehood, or
misrepresentation of any kind, to enter into a contract to purchase land or
any kind of personal property, he ean repudiate the contract or bargain; and
if he has paid money he can recover it. But he must act as soon as he
diseovers the frand, and restore, or offer to restore, the property in the same
condition it was in when he received it. The frand or misrepresentation
must be of a material nature and actually deceive.
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A purchaser who would rescind a contract must be in a position to restore
the property. If he treats the property as his own (more than to care for
it), after discovering the fraud, he cannot afterwards return it and recover
his money. If a portion of the goods were used before the discovery of the
frand, it would be for the court to determine the value of the portion used.
There is no chance for a person to rescind a contract merely because he
changes his mind.

84 Breach of Contract.

Breach of contract is a failure to do what was required or covenanted to
do; or the doing of what was forbidden. The party willing to carry out
the contract must tender the money, or goods, or service, as the case may be,
and then if refused may sue for “specific performance,” or for damages for
breach of contract,

85 Remedies for Breach of Contract.

The law provides two classes of remedies for the enforcement of the rights
created by contract—ecivil and eriminal. The criminal are for the punish-
ment of erime, and in a general sense are dealt with by the Crown; the
civil belong to the individual, and enable him to enforce his personal rights.
His remedy is by suit for damages. There are different classes of dam-
ages: (1) Compensation for the actual loss sustained. (2) Nominal, where
the failure to perform the contract is not regarded as intentional, but merely
throngh inability to do so. (3) Liquidated, where the amount is previ-
ously agreed upon in case damages should be awarded. (4) Speculative.
Where the profits that would have resulted from the performance of the
contract are known, they may be recovered. (5) Exemplary, where for a
malicions violation of a contract a sum in excess of the actual loss is
awarded as a pnnishment—*smart money.”

90 Injunction and Mandamus.

Where a person or company or corporation is doing something that
was contracted not to be done, or is infringing upon the rights of another,
o writ mav be issued and an order obtained from the court restraining him
from fnrether action until the ease has been legally adjndged. This order is
ealled an injunetion and ean be obtained from the jndees of the higher courts
onlv,

The cost varies. If the party desiring an injunction will go to the
jndge direet and make application for himself, becoming personally respon-
sible under a bond for whatever damages may arise out of it and the matter
stops with the service of the injunetion, it need not cost over $5.00. But
if he employs a solicitor or barrister to make application for an order of
injunction and who thus becomes responsible for damages that may arise,
it will cost from $20 to $50, and possibly $75 if the injunetion is resisted
and the ease has to be fought ont.

The same judges may grant a mandamus, ordering one to do his duty
in a partienlar case. This is usually used against a public official, as for
instance, against a township official or the whole conneil for the repair of a
certain roadway or a bridge.
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CHAPTER IIL
GUARDING AGAINST FRAUD.

100 Guarding Against Fraud.

Although this is purely a law book and not a book on business, still
this chapter is so essential to the business community that it can scarcely
be omitted.

The itinerant swindler is always operating somewhere, in some line.
Every class in the community have this encmy to watch against. The
following suggestions may be of service:

1. Never give money or a note, except it be to a well-known firm, until
the article purchased is in your possession and found to be according to
agreement,

2. An article or a machine having been ordered, which, upon arrival at

the freight or express office, is found to be not according to agreement,
should not be received. Of course, if the article is according to contract it
must be received if delivered at the place and time agreed upon; but if not
according to contract the article should be refused, and payment therefor
cannot be enforced.

3. Always take a copy of every agreement that is made in writing, or
any order given for machinery, goods, ete. The agent should sign the com-
pany’s name, together with his own, to the copy you retain, which should
also be marked “copy” by him. Never neglect to do this, if you would
avoid the risk of having your order changed by an unscrupulons agent into
a promissory note, or for a much larger quantity of goods than yon agreed
to take. Tf you have no copy, it might be diffienlt to prove the forgery.

4. In dealing with an agent, or any other person, where a written con-
tract, agreement or note is made, be assured of this, that nothing but the
written document will be considered in court. No matter what else the
other party promises in addition by word of mouth, or even in writing, if
on a separate paper or not referred to specially in the written contract as
a part of the agreement, it is utterly worthless where innocent third parties
are interested,

5. Never cash a private cheque for a stranger, no matter what his
“Tetters of Introduction” may be, The banks and brokers will look after
a man who actually has money in any bank in the world.

101 Sample of Swindling Note.

The form of swindling note shown on this page—which is made by
merely cutting off the righthand end of what was supposed to be simply
an agreement to sell six harrows, to be paid for after they were sold—is
an old one. After the end is removed, it is a regular promissory note,
which conld be sold to any person who knew nothing of the swindle, and
by being thus transferred to an innocent holder for value it would be col-
lected. The swindle does not always take this form, but sometimes the
rote wonld be in the middle of a sheet, and by eutting away the top, bottom
and sides a recular form of note wonld be left. This illustration, however,
is enongh to pnt thonghtful persons on their guard against all similar forms
of trickery.
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It is seldom that such documents are necessary in legitimate business,
and the attempt to use them should be received as a strong suspicion of
fraud of some kind, so strong that they should not be signed.

£175.00 Towroxro, February 28th, 1910

Six months after aate I promise to pay Jas. Brown, or beaver, when 1 sell siz harrows
the sum of ONE HUNDRED AND SEVENTY-FIVE DOLLARS  when  collected, to be |

payable at Tovonto, with interest at eight per cent, per annum if not paid when due. |
Wm. J. Simmons Agent for Jas. Brown, |
Witness: S, S. Smith

102 Note that Prevents Fraud by Agents.

The non-negotiable note given in section 180 is the best protection that
can be devised against the frauds and swindles that have caught even the
shrewdest of men. In purchasing a machine or any line of goods through
an agent from a strange firm without opportunity for a sufficient test, if
a note is to be given, write out such a note as that. That kind of note is
valid and can be collected as well as any other form, provided there is no
fraud; but if there is frand in connection with the transaction, it could
not be collected. It is positively non-negotiable, so that the payee eannot
transfer it to an “innocent holder for value” to be collected. It can be
transferred by assignment ; but in that case the purchaser does not get any
better title to it than had the original holder, hence the maker is safe.

CHAPTER 1V.

GUARANTY AND SURETYSHIP.

107 Guaranty and Saretyship.

The kind of promise given by one person to another to answer for the
debt, default or miscarriage of a third party that the courts will enforce
was settled by that famous Statute of Frauds and Perjuries over three
hundred years ago.

108 Verbal Recommendations

The representation or assurance made by one person concerning the
ckaracter, conduct, or eredit of another by which such person obtains goods
or credit does mot bind snch person as a surety, unless it is in writing.
R.8.0., Chap. 146, Sec. 7. Tt is the same in all the Provinces.

109 A Verbal Promise that Binds.

There are oral or verbal promises to make good the debt of another
which are binding in law. TFor instance:

A person goes with his hired man to a store and says to the merchant,
“Give this man goods (naming the amount), and T will see it paid,” or,
“T will be responsible.”” This is binding when given merely by word of
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mouth. if the sum does not exceed the amount for which an oral agreement
is binding in that Province, because it is a promise to pay the debt himself,
and not answering for the debt of another. It is his own order, and he
virtually tells the merchant to charge the goods to him direct, which the
merchant should do in such ease, although the goods are for the benefit of
the other party. It is a “valuable consideration,” and makes the contract
binding if the goods are taken.

Again, if A were to go to B and say, “ If you do not press C for your
claim for one month, at the end of that time I will see that yon are paid.”
This wonld also be a direct promise by A to pay the debt, and would there-
fore be binding without being put in writing.

The extension of time given is a “sufficient consideration” to constitute
a binding contract,

110 A Verbal Promise that Does Not Bind.

But if instead of using the form of expression employed in the pre-
ceding section, suppose he were to say to the merchant, “Give this man goods
up to (naming the amount), and if he does not pay yon by such a time
(naming date), T will myself,” or “send the bill to me.” This would be
worthless spoken by word of mouth, because it is “answering for the debt
or default of another,” and therefore utterly void unless put in writing.
Even if there were witnesses it would still be void, according to that famous
“Statute of Frauds and Perjuries,” which has been good law since 1678. Tt
leaves the debt on the other party, the gnarantor only agreeing to pay in case
the debtor fails to do so. Every form of wording that may be used where
this is the effect, is utterly worthless, unless put in writing.

114 Letters of Recommendation,

Great care should be taken in the wording of a letter of recommendation
where financial obligations are to be ereated or business relations formed, if
nothing but a simple recommendation is intended. All such phrases as “ITe
is good for them,” or naming a certain amount and saying, “ITe would he
safe to that extent,” etc., if in writing, would constitute a gnarantee. The
liability may be evaded by modifying such expression by, “T wonld regard
him as safe” for snch an amount, or “T think vou would be entirely «afe in
giving him eredit” for such an amount, or, “T wonld trust him.” or, “T
think yon could trust him,” or, “He has always paid me,” ete. With any
such modifying phrase, much may be said to the credit of a worthy person
withont being held as a surety.

115 Guaranteeing Debt already Incurred.

In gnaranteeing the payment of a debt already incurred, the guaranty
must not only be in writing, but there must be a consideration, for gratuitous
promises are not enforceable in law.

In consideration of One Dollar. the receipt of which is hereby
acknowledged, I guarantee that the debt of One Hundred and
Twenty-five Dollars now owing lo James Forsyth by Henry
Johnston shall be paid at maturity.

Lonnow, Aug. 29th, 1910. Wirtiam JeNNINGs.

This guarantee might be addressed to James Forsyth merely in the form
of a letter, and closed with “Yours respectfully,” ete., and be just as bind-
ing.
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Another Form.—I1f there be a consideration involved it is not necessary
to express it in the guaranty, as (R. S. O. Chap. 123, Sec. 8):
ToOD; 0fiuuna
In consideralion of your staying proceedings in the action you
have commenced against . .. ... in the (name of court), of the
county of ...... to recover the sum of ...... dollars (or if you
will grant an extension of time to B to pay his account, as the case
may be), I hereby guarantee to you that the amount, by weekly
inslalments of ...... dollars (or otherwise), shall be paid until
the indebtedness is cancelled, and in default of payment of any
one instalment I further agree that the balance then due shall be
recoverable against me upon this guaranty.
Dated this . .....dayof ...... 19 . (Signature.)
The staying of proceedings, or an extension of time, would be a suffi-
cient consideration.
116 Guaranteeing Future Purchases,
This is what wonld be called a “continning gnarantee” :

Braxrrorn, July 30th, 1910,
In consideration of One Dollar, the receipt of which is hereby
acknowledged, 1 hereby guarantee the payment of all goods pur-
chased by John Dillon from Alfred Freeman during the remainder
of the year 1910, fotal amount of said purchase not to exceed One
ITundred and Fifty Dollars.

Wavrrer Joxes,

A guaranty of payment for goods purchased “from this date” would
not cover goods purchased “on that date.”
A guaranty of payment for goods sold by a firm to a person would not
hold good for future purchase if such firm changed its personnel without a
renewal of the guaranty.
117 Guaranteeing Performance of Agreement.
Guaranty of Performance 1o be indorsed on Lease, Bond, or other written
agreement:
For value received I hereby guaraniee to the bona fide owner
of the within contract, his heirs or assigns, the full performance
thereof on the part of “A B,” together with all legal costs and ex-
penses in enforcing such performance from “A B” and myself, or
either of us.
Dated this . .. ... day of «vve0. 19
Signed. (Seal.)
120 Guaranty of Payment of Money.
For value received I hereby gquarantee the payment on the par!
of (A B) of the sum of money contracted to be paid by him in the
within contract and at the times and the manner therein mentioned,

together with all costs and expenses incurred in collecting the same
from (A B) and myself, or either of us.

............ dogiof «.sss+ 10
Signature. (Seal.)
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121 Guaranty for a Commission Merchant,

Grapstong, Max,, Jan, 2, 1913,
Gro. A, Doax & Co., Winnipeg.

I hereby guarantee that Henry Jones, commission merchant,
will pay for or return all such goods, wares, merchandise or fruit
that you may consign, ship and deliver to him to the amount of
one thousand dollars, during the next twelve months, for sale.

James Hivrz

Such a guaranty would not hold good for any goods that might be sold
to Jones, but only for goods to be sold by him on commission.

122 Wife as Surety for her Husband.

In Quebee, a contract of suretyship entered into by a married woman
either for or with her hushand is not binding upon her separate property,
even though she fully understand the facts and receive competent advice.
Art. 1301 C.C.

In all the other provinces and Newfoundland she may become bound
as surety, either with or for her hushand if she had independent legal advice,
and it is not shown she was acting under undue influence, but not otherwise.
Undne influence may be affection, fear or some deception practised upon her
to the knowledge of the ereditor, or which he had reason to suspect would
be practised.

Cox v. Adams 35 S.C.R. 393, settles this point definitely. Tn this
case ('s wife and danghter each gave promissory notes in a considerable
sum to enable him to free himself from a pressing debt. Both notes were by
him endorsed to the ereditor. The Court found that both women gave the
notes through sympathy and affection, holding this to be undue influence;
that neither woman had independent legal advice to inform her as to the
facts involved in the transaction; and that upon these grounds the notes
were unenforceable as against them. Also see Bank of Montreal, v. Stuart,
1911 A.C. 120,

124 Creditor’s Obligations to Guarantor.

If the employee betrays his trust, or the debtor makes default in pay-
ment, the ereditor is required to:

1. Give the gnarantor notice of default within reasonable time after it is
known, unless the guaranty waives the right of notice.

2. Give the gnarantor, as soon as he has made good the defanlt, all his
rights against the debtor, and if any property of the debtor, or other collateral
security is in his hands, turn it over to the guarantor.

The guarantor, after making good the default, takes the place of the
ereditor, and may recover from the debtor not only the original debt, but
also all expenses and costs incurred.

125 Discharge of Guarantor.

Guaranties have been divided into two classes:

One when the “consideration” is entire, as guaranteeing payment of a
promissory note or the performance of the covenants in a lease. When
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such lease is granted the guaranty runs on through the duration of the lease,
and would not be revoked by the death of the guarantor.

The other is when the “consideration” passes at different times, and is
therefore divisible, as the guaranty of running account at a banking house,
or store. Such guaranty may be revoked by notice to that effect, and would
also be determined by the death of the guarantor and notice of that event.
Keeping in view the above distinction it will readily be seen that any
one of the following events or acts discharges the guarantor:

1. The expiration of the time, or the completion of the contract.

2. Notice by the gnarantor to the ereditor if the “consideration” is
divisible as stated above.

3. Death of the guarantor and notice of that event, if the consideration
is divisible. As stated above, this could not apply to a negotiable instrument
not yet due, or to any contract the time for which to be executed had not yet
arrived.

4. Any alteration of jthe agreement without the knowledge and consent
of the guarantor operates as a discharge, even though the alteration may be
for his benefit.

5. In guaranteeing the fidelity of a clerk any change of employment
from that for which his fidelity was guaranteed, would release the guarantor.
6. An extension of time by valid agreement given by the creditor to the
debtor on a negotigshle instrument or other contract releases a surety or
guarantor unless he gives his consent.

A mere voluntary extension of time would not release the surety, neither
would a mere promise to extend the time, because the promise wounld not
be legally binding.

In order to be a discharge to the surety, the agreement with the debtor
mnst be one that binds the ereditors to an extension of time for payment, so
that they are prevented from proceeding against the debtor themselves during
that time, and which eonsequently prevents the surety from exercising his
right of paying the creditors and suing the debtor npon the claim.

7. Frand, either in respect to the contract itself; or some frand or
deception practised by the creditor himself, or by the debtor with the eredi-
tor’s consent, by which the surety was induced to gnarantee the debt, releases
the surety from his obligation.

126 Revoking a Guaranty.
Notice of Revocation of Guaranty where such power exists:

Whereas, by a written agreement of guaranty dated the ... ...
doy of iisass 19 , I became surety to you for (name) of (ad-
dress). I, the undersigned (surety) in pursuance of a power for
that purpose reserved and contained in the said agreement (if tha!
were done), now give you notice that I hereby revoke and determine
the said agreement from the day of .. .... next ensuing ; and that
my liability thereunder shall from and after that, the said last date,
wholly cease and be determined.

Datod iviv0 0" s dayof ...... 19 .

To (person to whom the guaranty was made). (Signature.)
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When several persons unite in a guaranty each one is required to con-
tribute equally to the satisfaction of the claim should the debtor make de-
fault. If one were found to be insolvent the others would be bound to bear
the burden equally. In case one paid the whole amount he could recover
from his co-sureties their equitable share of the loss.

This proportional distribution of the liability holds unless there is an
agreement among the sureties that changes it. If the last surety (as with
indorsers on a note) were to add to his signature, “surety for the above
names,” or words of similar import, he would not be a co-surety, but would
merely be liable in case the others fail,

130 Merging Securities.

The higher security merges the lower. Where one person would be
owing another on a book account or note, and then gives a mortgage for the
same debt, the mortgage, being under seal, is a higher security, and thus the
book account or note is merged into the mortgage, henee wonld be no longer
binding. If there were an indorser on the note he would be relieved. 1f it
is desired that the mortgage shonld not merge the note, it must be stated in
the mortgage that it is given as collateral security ; then the note would still
be binding, and the payment of either one discharges both.

CHAPTER V.

PAYMENTS.
135 Payments in Money.

Unless otherwise stated, every debt is payable in money. If in gold, it
must be in gold ; if at a certain place, it must be there; if to be sent by letter
or by express, it must be that way. Tf the directions are complied with fully,
even if the other party should fail to receive the money, the debt is paid
nevertheless.  Of course, the party must be able to prove that he actnally sent
the money, and sent it according to agreement,

136 Payments in Property.

When the agreement is such, any debt or contract may be paid in goods,
or other property, or in service. Tf snch articles are not tendered at the time
and place agreed upon, the debt becomes pavable in money. Or if any prop-
erty other than the kind agreed upon is tendered, it may be refused, and the
debt collected in money. (See “Chattel Notes.””)
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137 Payments by Negotiable Paper.

A promissory note or acceptance being merely a promise to pay, is not
an absolute payment; and if it is not paid at maturity the debt stands the
same as before.  The case is different, however, if the note of a third party is
given in payment for goods or on a debt. For instance, Jones gives Smith a
note he held against Brown in payment for goods or on a debt. This note
pays the debt. Of course, if Jones indorsed the note, so as to make himself
liable when he transferred it, then Smith can proceed against him as surety
o the note, but not for the original debt.

138 Counterfeit Money, or Forged Paper.

Counterfeit money, a forged note or cheque given and received in good
faith does not discharge a debt. The person receiving either must return it
to the party who paid it to him within reasonable time. The debt still re-
mains, and may be collected as though no such payment had been made.

139 Whom to Pay.

Payments should always be made to the person mentioned in the con-
tract, unless it be a negotiable instrument, then to the holder only. Never
pay a note unless yon get the note hack or the party ean prove its loss, If no
other person is mentioned, then payment must be to the creditor himself, or
his legal representative, such as an agent, executor, attorney, ete. Care must
be exercised when making payment to his representative that said party is
anthorized to receive the money.

140 Presumption of Payment.

A note, acceptance, due bill, or receipt in the hands of a debtor is pre-
sumptive evidence that the debt has been paid and will so be held unless there
is positive evidence to the contrary. If there has been a great lapse of time
withont any demand being made the presumption is that the debt has been
paid, hence the Statute of Limitations (which see).

141 Application of Payments.

The verson making the payment has the right to make the application.
Where a debtor owes more than one debt to the same ereditor, and they are
all due, the debtor has the right to say on which debt the payment shall be
applied. I the debtor does not say on which debt it should be placed. then
the ereditor may apply it as he may desire. When neither debtor nor ereditor
makes the application, but eredit is merely given for the receipt of so much
money, in case the business matters were settled in court, the eourt would
apply the payment on the debt that is considered the most burdensome to the
debtor. Tf the debts were a book account, an indorsed note, a chattel mort-
gage and a judgment, the conrt wonld apply it on the judgment. Tf the debt
were a book aceount only, the court in applying the payment would begin
with the items longest standing.

142 Compromise Settlement,

A disputed claim may be paid by any sum where there is an agreement
to accept such sum in satisfaction for the claim. The agreement should be in
writing, or have a witness. “Accord” and “satisfaction” are terms used in
settlement of disputed claims by compromise.
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143 Tender of Payment.

A legal tender is the attempted performance of a contract, whether it is
to do something or to pay something. 1f payable in goods, then goods of
that kind and quality must be offered at the exact place and time called for in
the contract. If payment in money, it must be in the lawful money of the
country, if that is demanded. A creditor cannot be forced to accept a cheque
as payment.

The refusal to accept part payment on a note or debt does not affect the
debt in any way. The refusal to accept payment tendered in full does not

cancel the debt, but is usually a bar to all intere ereafter.

1l ¢ Xpense t

\ tender of payment if coupled with a condition as for a receipt in full
or for the cancellation of a certain document is not good.

146 Without Prejudice’’—Its Legal Force.

e two words, “without prejudice,” have great importance when used in
1 legal sense. This use can be best shown by an illustration, e.g.: Two per-
n into court, but the one desires
any reasonable concession to effeet
it. He, therefore, takes these two words, without prejudice, and writes them

sons are at variance and likely to be dra

amicable settlement, and is willing to mal
across the upper left-hand corner of his letter, or in the body of the letter, and
then makes his proposition, whatever it might be. The effect of those words
is, that if the other party should not accept the proposition and terms thus
offered, but the case goes to suit, this letter cannot be used in court as evidence
against the writer. Hence, by using these words in that way a person who
wishes to avoid litigation may safely make advances to secure a peaceful set-
tlement, and if not successful his case is not jeopardized. A convenient form
at the beginning of the letter would be similar to the following:

Dear Sir: “Without prejudice” I hereby make you the follow-
ing proposition, etc.

Also, a debtor who may be taking the benefit of the Statute of Limi-
tations may, by using these words, frankly acknowledge the justice of the
claim against him, and assure his creditor that he will still pay hir  or may
even pay money to him, without reviving the legal liability. Also in offering
to make payment on a disputed account or claim by way of a compromise,
these words prevent the offer being held to be an acknowledgment of the
elaim. Every man should be familiar with their use, and make use of them
whenever occasion requires, instead of trusting to the other party’s honor.
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CHAPTER VL
NEGOTIABLE PAPER-—-PROMISSORY NOTES.

150 Negotiable Paper.

Negotiable paper includes those instruments in use in community
which pass freely from one person to another by simple delivery or by in-
dorsement, and are payable in money only.
simple delivery are written pi
or bearer; and those which

Those which are transferable by
yable to a certain person, firm or corporation,
re transferable by indorsement arve written pay-
able to a certain person, firm or corporation, or order
the payee’s name written across the back to be transfer

, and require to have
.

The paper must be properly signed and delivered in order to be valid.
\ promissory note, draft or cheque signed and complete in form is not a
contract until it is delivered, and if stolen at that stage and sold, even an
innocent purchaser for value would not get a good title, so

as to colleet it,
It is like forged paper. '

The instruments classed under Negotiable Paper are promissory notes,
acceptances, bank notes and cheques, but besides these are also the following,
which are negotiable by indorsement: Warehouse Receipts, Bills of Lading
an’d Coupon DBonds. Dominion notes are not eclassed among negotiable
instruments, because the Dominion of Canada cannot be held to be a person
as a chartered bank would be. Bonds, mortgages, agreements for the sale
of real estate, leases, chattel notes, ete., are negotiable by assignment, and
the purchaser can enforce the contract to the same extent that the original

owner could if he had not transferred them, but they are not called “negoti-
able instruments,”

161 Promissory Notes.

A promissory note is an unconditional written promise to pay a certain
sum of money at a specified time or on the happening of a cerlain event.
Three essentials—Unconditional, money only, time certain, as follows:

1. There must be no condition expressed. If there be a condition
expressed in the note, its character as a promissory note is destroyed and

it becomes nothing but a written agreement, binding on both parties, but not
negotiable, except by assignment.

Any condition added, as “this note is held as collateral security,” de-
stroys it as a negotiable instrument.

2. It must be payable in money. If it is made payable in anything

except money its negotiability is destroyed and it is called a Chattel Note
(which see).

3. It must be made payable at some specified time or on the happening
of a certain event. Tf made payable so many days or months after the death

of a certain person it would be as valid as if made payable after date, as they
are usually drawn, becans

of happening is uncertain.

e it is an event certain to occur, although the time
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152 Parties to a Note.

At the inception of a contract by pron vy note the parties to
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The following signature would bind the agent and not the principal :

J. W. Smith,
Agent for James Fitzgerald,
A corporation signature that binds the company and not the officer
signing the note:
I'he Standard Fuel Company, Limited,
3y J. W. Smith,

Treasurer.

The common error is:

J. W. Smith,

Treasurer Standard Fuel Co., Ltd.
The last signature would bind Smith personally and not the company.
In case of a corporation it is not necessary to attach the seal to a note
ame is used, Butif the corporate seal is attached it
iability of the instrument, thus constituting an ex

v bill if the corporate 1

does not affeet the neg
ception to the Law Merc

ant that an instrument under seal is not negotiable
In case of a corporation it is sufficient if the instrument is sealed with
the corporate seal.

160 Value Received.

I'hese words are usually inserted in a promissory note, but they are not
necessary to its validity. In regard to negotiable paper, value (considera
tion) is presumed.

When any note or bill or acceptance is materially altered without the
consent of all the parties liable on it, the instrument is void, except as against
the person who made, or who assented to the alterations, and also against
subsequent indorsers,

161 Alterations of Notes and Bills.

The alterations that are held to be material, and that destroy the bill,
are:

1. The change of date.

(Change in the sum payable, making it either greater or less.

3. The time of payment, no matter whether it is hastened or delayed.

4. Change of place of payment, or striking out one, or the addition of

a place of payment when no place is specified and no instruction given to
write in a place of payment.

5. Bv adding a new maker after issue, or erasing the signature of one
of the joint makers,

6. Adding “with interest.” Jones v. Reid, O.W.R. 131 (19086).

7. Adding the word “Limited” after the name of the payee. Bank of
Montreal v. Exhibit and Trading Co. 22 T.L.R. 722 (1906). This note
was pavable in London, Ene., and was not “stamped,” hence void under the
English Stamp Act, as well as by adding “ Limited.”

PATR =
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Both the Bills of Exchange Act and Companies Acts require strictness
in regard to the use of the registered name of the company, not only in re-
spect to the use of the word “Limited,” but in all other respects.

8. Changing “order” to “bearer.”

162 Defects Which Do Not Invalidate.

A bill is not invalid by reason that it is not dated, or that itis dated by
mistake on Sunday; that it does not specify that value has been given, or
name the place where it was drawn or where it is payable. It might be dated
either forward or backward. If through oversight no date were placed on a
note or draft, the holder would have the right to insert the proper date,
acoording to the intention of the parties at the time the instrument was made.
(Sec. 27, B. of E. Aet.)

164 Days of Grace.

Three days of grace are allowed on all notes and acceptances, except
those drawn payable on demand, which have no days of grace allowed, neither
have cheques. A note or acceptance payable a certain time after demand
would have three days of grace.

In Newfoundland and England sight drafts have no days of grace
allowed.

1656 Maturity of Notes and Acceptances.

A note or acceptance is legally due on the third day of grace for those
on which days of grace are allowed, and may be paid at any time during the
business hours of that day. If payable at a bank, it must be paid during
banking hours,

When the time is expressed in days, the actual number of days must be
counted. In computing the time, the day upon which the note is dated is
not included, but commences on the following day. If the time is expressed
in months, it means calendar months and not merely thirty days. For
instance, a note dated April 10th, at three months, falls due July 10th, and
the three days of grace added makes July 13th as its legal date of maturity.

A note or acceptance falling due on Sunday, or any legal holiday, is
payable on the following day, unless that again were a holiday, in which
case it would be the first business day thereafter.

In England where a note or acceptance falls due or Sunday, Good
Friday or Christmas Day, it is payable the preceding business day, and
maturing on any other Bank Holiday, the day after.

Tn New York, when the instrument falls dne on Sunday. or Saturday. or
other holiday, it is payable on the next succeeding husiness day. Paper pay-
able on demand falling due on Saturday may, at the option of the holder, be
presented for payment before 12 o’clock noon on Saturday when that entire
day is not a holiday.

166 Accommodation Paper.

An accommodation note or acceptance is one where the person signing
the note or accepting the draft does so without receiving any value therefor,
but merely for the purpose of lending his name to some other person. The
accommodation party is liable on the instrument to any holder for value
whether such holder, when he fook the note or acceptance, knew such party
to be an accommodation party or not. (B. of Ex. Act, Sec. 55.)
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The person for whom the accommodation party signed the paper could
not collect it. A note, however, given a firm in consideration that they do not
sue a brother has been held to be valid. (Crers v. Hunter, 19 Q.B. D. 841.)
168 Payment of Notes.

Payment of negotiable paper of any kind should never be made except
to the actual holder of the paper who has it in his possession to deliver over,
and who does deliver it over upon receipt of the payment. Payment even
to the supposed holder who has not the note to deliver over is not redeeming
the note, but is simply placing that much money in his hands and trusting
to his honor to apply it to the note. The note, however, may have bcen
transferred and the holder could collect it over again, or it may be in a bank
under discount, and would have to be paid to the bank.

Paying money to an agent of a firm who has not the note to hand over
is simply trusting to the honesty of the agent. 1lis receipt would be worth-
less as a set-off if the agent kept the money and the firm sued on the note.

170 Cancelling Signatures,

When a note is paid the name should never be torn off, as is sometimes
done, but simply draw one or two lines through the signature of both maker
and indorser, or better still, have a stencil stamp and punch out the letters
paid, and file the note away as a voucher, There is the same necessity for
preserving a redeemed note as there is for a reeeipt.

171 Surety vs. Indorser.

The obligations of a person who signs a note on its face as a surety are
the same to the public as that of the maker, and he has the same defences that
the maker has.

When a person signs his name on the face of a note, as surety, he should
put the word surety after his name, so that if any complications should arise
in the future between the maker and the surety, or between either one and the
estate or heirs of the other, the paper itself would declare whose debt it was.

If he puts his name on the back of the note he is an indorser only, and
the holder of the note must meet the requirements of the law in regard to
presenting the note for payment, otherwise his liability ceases. Dut if he
writes his name on the face with that of the maker, he is not a surety only,
but becomes one of the makers, and is, therefore, held for payment, whether
the holder presents the note for payment or not.

172 Note Obtained by Fraud.

A note obtained by fraud is void in the hands of the original holder, if the
maker can prove the fact of fraud or misrepresentation, but if it has been
transferred to another person before maturity, who gives full value for it
and does not know of the frand, then this third party will collect it. No
difference what the fraud may have been, or deception, this innocent holder
for value has a good title and will collect it.

173 Forged Negotiable Paper.

A forged note, acceptance or cheque is void and cannot be collected under
any circumstances from the parties whose names are forged. But a forged
note or cheque in the hands of a “holder in due course” could be collected
from any bona fide endorser on the paper; likewise the bona fide acceplor of
a forged draft would be liable to a “holder in due course.”
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176 Individual Promissory Note.

An individual note is one signed by only one person as maker, and that
not a company, or a ﬁl'nl name.
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The above note is presumed to be given by John Jones to The Provincial

|
Stove Co., Ltd., in settlement of account, but instead of writing it payable .. J
the Company it is made payable to the Company’s bank, and subsequently
indorsed by the Company. This is a common practice with manufacturers, 1

and is the same in effect as drawing a draft on the debtor and making it pay-
able to the bank; but the paper must not be endorsed before its delivery to
the bank and receives the endorsement of the bank as payee. In this case if
the Company were to endorse the note before it had received the endorse-
ment of the bank the Company would not be liable for payment. This was
definitelv settled by the Divisional Court in the case of the Canadian Bank
of Commeree v. Perram (1898) 31, O. R. 116,

177 Joint and Several Note.

A joint and several note is one signed by two or more persons, who thus
promise to pay either jointly or individually, if necessary. There are sev-
eral forms for the wording in general use, as: “We, or either of us, promise
to pay,” or “We jointly and severally promise to pay,” and signed by two or
more persons, or simply “ I promise to pay,” and let as many sign it as are
interested, it being an “I promise” for each one. The latter form is prefer-
able, because shorter.
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In the above joint and several note each is liable for the whole amount,
and if the hotder found it necessary to sue in order to recover payment, he
could proceed against both at once, or egainst either one, just as he thought
best. If he sued one and collected the whole amount from him, then that
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one, if they were equally interested, could sue and collect half from the other,
including half of the costs of the previous suit. But if the party who paid
the note happened to be a mere surety for the other, he would collect the
whole amount from the other party who reccived the value.
178 Joint Promissory Note.

A joint note is written “we promise to pay,” or “we jointly promise to
pay,” and signed by two or more persons, who are not parfners.
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In the above form both parties are supposed to have received value and
agree to pay it jointly. 1f it should become necessary to sue in order to
collect it, the parties must be sned together and judgment recovered against
both at the same time, as a judgment against one only is a bar to action
against the other,  Henee judgment could not be signed against one in defanlt
of appearance, that is in not filing a defence. 1f one were out of the country.
and his address conld not be

ascertained so as to serve him, he may b
served substitutionally. That is done by procuring an order from the Judge
to serve some other member of the family or otherwise as he may direet
Suit may then proceed against both,

In the Provinee of Quebee, where the French law governs contracts,
each one of the joint makers of this note is liable for half the amount only.

But in all the other Canadian provinees where the English law governs
contracts the preponderance of legal opinion seems to be that the liability is
“joint and several,” and that the whole amount may be collected from either
party. Although the Bills of Exchange Act, Section 179, reads, “A promis-
sory note may be made by two or more makers, and they may be liable thereon
jointly, or jointly and severally, according to its tenor,” yet according to Me-
Laren, page 441 of 1909 edition, and in Cook v. Dodds, L. R. 608, either
party is liable for the whole amount, except in the Provinee of Quebec.

179 Partnership Promissory Note.

A partnership note is nsnally written “we” promise to pay, but in that
case it is not in fact a joint note, althongh it has that form, but is a joint and
several note. Althongh three or four may sign, each member of the partner-
ship 1s individually liable for pavment of the whole note on account of the
partnership laws, Tn suing a partnership note or account the firm name must
be used.

180 Non-Negotiable Notes.

Non-negotiable notes are given for a specific purpose and must conform

in wording to the Bills of Exchange Act in order not to be held as negoti-
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able instruments. They are made payable to a certain person, firm or cor-
poration without using cither of the words bearer or order, and furthermore
by writing the word only after the name of the payee,

Simply marking out the word order or bearer from the printed blanks is
not sufficient to make the bill non-negotiable.  Before 1800 such a note
was absolutely non-negotiable, but not since that date. A bill or note now
made payable to a particular person, but which does not contain additional
word prohibiting transfer is still negotiable, notwithstanding the words
bearer or c¢rder are omitted. It is regarded by the Statute as simply an
omission, the same as forgetting to date the bill, which any holder could
subsequently insert. Ilence to make the bill non-negotiable it is absolutely
necessary to put the word “only” after the name of the payee.

|
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A non-negotiable note or bill may be transferred by assignment the same
as a book account or due bill. The party who purchases such a note takes
it subject to all the defects and equities that may burden it, and in no
respect obtains any better title than the original owner possessed. If not
payable on demand, they have three days of grace.

The material distinetions between a negotiable instrument and a non-
negotiable instrument are:

1. The maker of a non-megotiable instrument who has agreed to pay
money or property under it has a right when the money or property is
demanded, cither by the original payee or a purchaser of the instrument,
to a sel-off against it for any claims that he has against the original owner,
But in a negotiable instrument the bona fide purchaser for valne before
maturity can enforce payment for the full amount against the maker with-
out regard to any counter-claims or defence that the maker might have
against the original owner.

2. An indorser of a non-negotiable instrument is not liable for payment.
181 Patent Right Notes.

Any note or acceptance given for a patent right, or for any interest
in a patent right, must have legibly written or printed across the face of
it, before the instrument is issued, the words: “ Given for a Patent Right.”
And without such words thereon, the instrument, or any renewal of it, is
void, unless in the hands of a holder in due course. (Sec. 14 B. of Ex. Act.)

Any person who intentionally transfers a note or acceptance which he
krows is given for a patent right, or for an interest in a patent right, and
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is not thus marked, is liable to a fine not exceeding $200, or one year's
imprisonment. (Sec. 16 B. of Ex. Aect.)

The purchaser of a patent right, note or acceptance that is thus marked
receives no better title than the original owner possessed. IHence, if the
instrument is affected with fraud or any illegality, the mere transference
does not relieve it in the hands of an innocent holder for value. (See. 15
B. of Ex. Act.)

182 Notes by Married Women, .
In each Province married women may now control their own separate
estate, and enter into contracts independently of their husbands; hence in

signing a note or other contract they should use their own Christian name, as
“Sara A. Jones,” instead of “Mrs, J. W. Jones,” as in following form:

$50.00. Osuawa, March 3rd, 1910.
Thirty days after date I promise to pay Hemry Alexander, or

order, I'ifty Dollars, at the Dominion Bank here, for value

received. Sara A. JonEs.

Where a money order or a bill is payable to the order of a married
woman, thus: “Mrs, J. W, Jones,” the proper mode of indorsement is to
indorse the bill as she is deseribed, “ Mrs. J. W. Jones,” then add her own
proper signature, “Sara A. Jones,” under it. The same form of signature
would be used in accepting a draft drawn on a married woman, as ““ Mrs.
W. H. Stevens,”

183 Notes Restricting Place of Payment.
The form shown here is a joint and several note restricting the place ol

payment, so that if it is not presented at the place stipulated, on the date
of maturity, no cost or expense will be incurred until after it has been
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presented.  The makers contract to pay this note on June 10, 1914, and
the three days of grace being added, June 13th becomes the due date. If
!.he note is not presented at the bank on June 13th, the indorsers are free,
if there are indorsers on it.

But if there is no indorser on the paper that the payee desires to hold
liable for payment, he need not present it on the due date, for the omission
to present the note for payment on such date does not discharge the makers.
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It is the duty of the makers to have the money at such place to meet
it and if it is not presented the money should be left there until it is pre-
sented, and if any suit were instituted thereon before its presentation no
costs would be added. Bank of Canada v. Henderson, 28 Ont., R. 360
(1897).

If the note were payable at any other place, a tender of the money at
such place would also be a bar to any subsequent costs, and probably to
interest after maturity.

The Statute says that in such cases the question of costs and subsequent
interest is left to the discretion of the court, but no judge, except under
peculiar circumstances, would allow costs in a case of that nature, and but
very few would allow interest after maturity.

184 Lost Bills and Notes.

Where a note or acceptance has been lost the debt is not thereby can-
celled. If it was lost before maturity the person who was the holder may
apply to the maker or acceptor to give him another of the same tenor, giv-
ing him security to indemnify him against all persons in case the lost bill
should be found again, and if not paid when due a copy may be protested.
Bills of Exchange Act, Sections 156 and 157,

If no tender of indemnity were offered hefore action would be taken to
collect it, the plaintiff would very seldom be allowed his costs, and would
probably be ordered to pay the costs of the defendant.

The lost instrument is usually advertised as a warning to the public not
to purchase it, but such advertisement would not prevent an innocent
holder for value from collecting it, that is, a person who purchased it with-
ont knowing of the loss or advertisement, providing the note had been issued,
that is delivered over to the payee before it was lost. But if lost before its
issue, the finder or an innocent purchaser for value acquires no title. See
section 150, second paragraph, also section 286,

Any person finding such an instrument and attempting to eonceal it, or
negotiate it instead of trying to find the owner, is liable on a charge for
larceny or theft.

185 Retaining S8ame Interest After Maturity.
The form shown here retains the same rate of interest after maturity
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that it bore before. The legal rate of interest in Canada at present is
five per cent., but any rate can be collected that a person legally agrees to
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pay. A note drawn for a higher rate than five per cent., if not paid at
maturity will then drop to five, and if drawing less than five it will rise
to five unless it expressly stipulates the contrary, in either case.

The usual way in which this is attempted to be done, by writing im-
mediately after the rate of interest the words “until paid,” is not sufficient.
The courts rule that that simply means at maturity, for that is the time
when the instrument is contracted to be paid. Powell v. Peck, 15 Ont. A, R.
138 (1888).

To make the rate named in the note binding after maturity, words like
the following must be used, “with interest at (the rate desired) until
maturity, and thereafter at the same rate until paid,” or “both before and
after maturity until paid.”

Interest before maturity is called interest, but after maturity it is called
damages for breach of the contract. Therefore unless the amount of the
damages is fixed in the instrument, the rate of damages would naturally be
held to be the statutory rate of interest. But the court or jury has power to
fix any other rate as legitimate damages according to the circumstances in
the individual case, making it either the same, or higher or lower than the
rate charged before maturity.

A note drawn “with interest at, say, one per cent. per month” wonld
legally draw only five per cent. unless the rate per annum was also stated.
St. John v. Rykert, 10 8.C.R. 278; chap. 120, seec. 4, R.8.C. 1906,

Clause 5 of the Interest Act provides that if any sum is paid on account
of such agreement it may be recovered back.

Another mistake sometimes made is in naming a higher rate of interest
after maturity if the note is not paid when due, as, for instance, “ at seven
per cent. until maturity and ten per cent. thereafter, if not paid at matur-
ity.” In this case only five, or at most seven, per cent. could be collected.
Increasing the rate thus after maturity is of the nature of a fine, and there
is no authority except a court that can legally inflict a penalty. This
interpretation has been questioned by certain firms quoting in opposition
cases cited by Faleonbridge as to the ““ measure of damages ” after maturity
the courts will allow on bills of exchange. But the cases do not touch this
question. Falconbridge quotes from a judgment: “ The agreement between
the parties for the payment of interest after maturity at a certain fixed rate
fixes the rate of interest recoverable as damages, however exorbitant it may
be.” Young v. Fluke, 15 C. P. 360 (1865). In this case the interest clause
read “ with interest at five per cent. each month after due till paid.” The
reader will at once see that this is a different case entirely. There was no
interest at all before maturity, so that the rate agreed upon to be paid after
maturity was clearly damages and not in the nature of a fine. Not one of
the cases cited by Faleonbridge or McLaren provided for a higher rate of
interest after maturity than before.

Now, if it is vicious under a mortgage to contract for a higher rate of
interest after maturity than before, is it not equally so in a promissory note ¢

Some manufacturing firms write the interest clause in a way that avoids
its penalty aspect, as in the following: “ With interest at ten per cent. per
annum until due, and twelve per cent. per annum after due till paid.” This
assumes that the money is not expected to be paid when the note by its
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wording falls due, but at a future time, and the rate of interest is agreed
upon in advance for both periods. In such case the interest payable after
the due date is not a penalty as it would be if the clause read “twelve per
cent. if not paid at maturity.”

ussell, on Bills, page 369, concludes: “The whole question of interest is
one on which the authorities are obscure, and the cases have been conflicting.”

The Dominion Parliament by including negotiable paper with mort-
gages in Chap. 120, R.S.C., 1906, would end, in Canada, this unreasonable
conflict of judicial opinion in a case so vitally affecting public interest.

187 Chattel Notes.

Notes payable in merchandise instead of money are ecalled chattel
notes, They are not negotiable, even if the word bearer or order should be
inserted, but they may be transferred by assignment the same as a due bill
or book account. Following is one form:

Brantrorp, July 29th, 1912,

Five months after date I promise to pay James Smith, at his
store, One Hundred Barrels of good Baldwin Apples at market
prices J. W. WisTErs.

The price per barrel might be named, as at $2.00 per barrel if the
price had been agreed upon.

If the party giving such a note does not tender the articles at the time
and place mentioned in the note, the holder may sue; and if payment in the
chattel is not made, the amount becomes payable in money. If the articles
are cumbersome and he offers to deliver them, it will be sufficient. If the
payee refuses to receive them the debt is discharged by the tender of the
articles, according to the directions in the note, but the property in the
articles tendered passes to the payee. If, therefore, the debtor should be
compelled to take the goods home again, he becomes the bailee for the payee,
and must give them ordinary care, but at the risk and expense of the payee.
If at any time afterwards the creditor requests their delivery, they must be
delivered up if the expenses that may have been incurred as cartage, storage,
insuranee, ete., are paid. If perishable goods, like strawberries, they should
be sold and money retained.

188 Notes as Collateral Security.

Tt often occurs that a person wishes to borrow money on his own note
where seeurity would be necessary, and yet may not wish to give an in-
dorser, but he has shares in some stock company or bank, or has a mort-
gage which he could place with the ereditor as collateral and thus secure
him. Tn such case the following note would be in order:

$200.00. Donnvinie, May 10th, 1912,

Three months after date, for value received, I promise to pay
Wm. Braund, or order, at the Bank of Commerce, here, Two Hun-
dred Dollars, with interest at siz per cent.
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Having deposited with the said Wm. Braund siz shares in the
Ontario Navigation Co., Limited, I authorize him upon the non-
performance of this promise at maturity to sell them, either at
public or private sale, without demanding payment of this note or
the debt due thereon, and without further notice, and apply the
proceeds, or as much as may be necessary, to the payment of this
note and all necessary expenses and charges, holding myself re-
sponsible for any deficiency. A. J. PaLMER.

N.B.—A life insurance policy could not be used as above unless the
beneficiaries signed the note, and the assignment was recorded on the com-
pany’s books,

In all cases where collateral security is given with a note, the right to
such security goes with the note, and may still be held even after the note
might be outlawed.

A promissory note in proper form, but containing the words “ this note
to be held as collateral security,” would not be a good promissory note, as
it gives notice on the face of it that it is only a conditional promise to pay.
Hall ». Merrick, 40 U.C.Q.B. 566 (1877).

189 Instalment Notes.

It does not affect the negotiability of a note to make it payable in in-
stalments, Action may be taken as soon as the first instalment is due,
allowing the three days of grace, but only for the amount of instalment, as
each instalment is considered a separate note. An instalment note with a
proviso that:

“In the event of default in making any of the above payments at the
time mentioned, the whole amount of this note shall become due and pay-
able forthwith” is valid.

The following instalment note will illustrate the form:

$60,00, Humserstong, June 1st, 1914,

On the first day of each month hereafter for four months con-
secutively, I promise to pay E. Augustine the sum of Fifteen
Dollars, the whole amounting to Sixty Dollars, the first of such
payments to be made on the first day of July next. Interest both
before and after maturity until paid at the rate of siz per cent.
per annum,

In event of default in making any of the above payments at the
time mentioned, the whole amount of this note shall thereupon
become due and payable forthwith. James Harpy.

Notes payable by instalment have three days of grace allowed on each
instalment.

As to presentment and notice of dishonor each instalment is treated asa
separate note, and in order to bind the indorser for any instalment of in-
terest, note must be presented when instalment falls due, and notice of
dishonor given such indorser. Jennings v. Napanee Brush Co., 41 O.L.,
T. 595. Also if an instalment note is transferred after any instalment is
overdue and unpaid the purchaser takes it subject to all equities between
the original parties.
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191 Lien Notes.

A lien note is an ordinary promissory note with a clause added,
which prevents the ownership of the article sold from passing to the pur-
cliaser until the note has been paid in full.

Such a note may be taken for an article being sold, but not for a debt
that has already been contracted. The purchaser takes possession of the
article, and has the full use of it, but he does not acquire its ownership until
the full amount of the note, or any renewal of it, is paid. As the sale is to
that extent conditional, the requirements of the Conditional Sales Act must
be complied with, which see. Lien notes, whether negotiable or non-nego
tiable have days of grace.

(a) The Lien clause should be worded with eare. There are two essen
tials to be observed:

1. Tt must be merely the right and title to the ownership that is re-
served in the vendor, and not the right of possession of the article, if the
note is desired to be negotiable.

2. The goods must be sufficiently deseribed to make identification cer-
tain,

In a suit before Judge Senkler at Perth, Sept. 8, 1909, the following
lien clause in a note was held to be “very meagre”: “The right and title
to the possession of the property—the household furniture, for which this
note is given to remain in the said Geo, E. Leslie until this note or any
renewal thereof is fully paid.”

It would be impossible for an officer to identify the furniture from the
above lien clause. The vendor also reserved the right to the possession of
the property, which is a serious defect.

This was an Ontario transaction, and the Ontario Statutes then reqnired
a lien note taken for household furniture to be registered, which was not done
in this case, hence the Conrt held that the furniture claimed in the summons
“is ot the property of the claimant.” By amendment of 1911 such note
now wonld not require registration. See sec, 527.

192 When Lien Notes Are Negctiable.

There is a conflict of authority as to whether lien notes are negotiable
instruments or not, but the weight of authority is in favor of treating them
as such when properly worded. And as such instruments are in general use
a brief summary of the cases that have been cited for and against their
negotiability will here be given:

In Chicago Railway Equipment Co. v. Merchants Bank, 136 1.S. 269
(1890), the lien clause read, “ And it is agreed by the maker hereof that the
title of said cars shall remain in the said payee until all the notes of said
series, hoth principal and interest, are fully paid, all of said notes being
cqnally and ratably secured on said cars.” The judge held:

“1. That this was a negotiable promissory note, according to the Statute
of Tllinois, where it was made, as well as by the general mercantile law.

“2. That its negotiability was not affected by the fact that the title to
the cars for which it was given remained in the vendor until all the notes
of the series were fully paid, the title being so retained only by way of
security for the payment of the notes, and the agreement for the retention
for that purpose being a short form of Chattel Mortgage.”
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In Merchants Bank v. Dunlop, 9 Man., 623 (1894), the lien clause read,
“The title, ownership and right of possession of the property for which this
note is given shall remain in Watson Manufacturing Co., Ltd., until this note
or any renewal thereof is fully paid. The Watson Manufacturing Co. shall
provide all repairs required for this binder, also any improvements that may
be added to their binders before the date of the accompanying notes are pay-
able.” Judge Killam held that “these instruments were negotiable promis-
sory notes notwithstanding the special provision at the end, which should
be construed as a memorandum to show that the payees had promised to pro-
vide the things mentioned as part of the consideration of the defendants’
promise to pay the note, and not a condition, attached to the absolute promise
to pay.”

In Choate v. Stephens, 116 Mich., 28 (1898), the lien clause read,
“Nevertheless it is understood and agreed by and between the undersigned
and the said Low’s Art Tile Soda-Fountain Co. that the title to the above-
mentioned property does not pass to the undersigned, and that until all said
notes are paid the title to the aforesaid property shall remain in the said
Low’s Art Tile Soda-Fountain Co., who shall have the right in case of non-
payment at maturity of either of said notes, without process of law to enter,
and retain immediate possession of said property wherever it may be, and
remove the same. Payable at the Preston National Bank.” Tt was “held
that the clanse retaining the title does not impair the negotiability of the
note.” The instrument “imports an absolute, not a conditional, sale, with
reservation of title by way of security.”

The finding of the courts in the three preceding cases cited has not
been controverted by any different or later decisions.

The three following cases have been cited as against the negotiability
of lien notes, but do not afford such proof, because the lien clause is radically
different in these cases.

In Dominion Bank v. Wiggins, 21 Ont., A.R. 275 (1894), the lien
clause read, “The title and right to the possession of the property for which
this note is given shall remain in Wiggins Bros, Manufacturing Co. until this
note is paid.” Judgment in this case was first given the Bank as indorsee,
but the Court of Appeal in reversing the judgment of the lower court, held
that “the lien clause was fatal to the negotiability of the note,” and further,
that  the money was the consideration for the sale of the property as neither
the title nor the right of possession was to pass until payment. If that is
<o it follows the purchaser is not compellable to pay when the day of pay-
ment arrives unless at the same time he gets the property with a good title,”
and as the property in this case had been taken back by the vendor before the
maturity of the note and sold to a third party the endorsee bank failed in
its suit to recover on the note.

Banks and others who may purchase lien notes must remember that the
right to the securities goes with the paper (see following section), and it is
incumbent upon them to see that the vendor does not nullify the contract by
repossessing himself of the property which constituted the consideration for
which the note is given.

In Tmperial Bank v. Bromish, 16 C.L., T. 21 (1895), the instrument
was held to be non-negotiable, but the lien clause had the wording—“the
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title, ownership and right of pussession of said cattle for which this note is
given, shall be and remain in until this note is fully paid.”

Of course with the right of possession reserved, as in the previous case,
the sale was conditional, so the case does not prove the non-negotiability of
a properly drawn lien note,

In Prescott v. Garland, 34 N.B. 291 (1899), besides several other
drastic agreements, the lien clause read, “And that the said harness is mean-
time only on hire until paid for,” and “on any default all payments to go as
rent.”

Of course this could only be a written agreement, and not a promissory
note, as the court justly held.

I'rom these six cases cited it certainly becomes manifest:

1. That where the lien clause reserves in the vendor the title or owner-
ship until the article is paid for, the instrument is a negotiable promissory
note, for there is no condition that attaches to the promise to pay.

They are promissory notes according to general mercantile law, and so
many States and Provinees have declared in their favor that there should no
longer be any question remaining as to their negotiability.

2. But in all cases where the lien clause reserves in the vendor the right
of possession of the article for which the note is given, the sale is only con-
ditional, and therefore the promise to pay cannot be held to be non-condi-
tional, for if the legal owner should repossess himself of the property before
the maturity of the note there would result a “failure of consideration.”

1f the preceding conclusions are legitimate deductions from the essential
distinctions in the character of the instruments, and from the judicial find-
ing of the courts in the six cases herein cited, it ought not to be a matter of

doubt when a lien note is a negotiable instrument, and when it is not, except
by assignment.

193 Form of Negotiable Lien Note.

. The following form, according to the first three cases cited, is unques-
tionably a Negotiable Lien Note, for it has every element of negotiability:

$100.00, Ly~nn Varrey, March 6th, 1914,

Three months after date I promise to pay Oliver Austin, or order,
One Hundred Dollars, for value received.

The title of the property in the Bell Organ, No. 4326, for which
this note is given, is not to pass, but to remain in the said Oliver
Austin until this note or any rencwal thereof is fully paid.

W. A. SANDERSON.

In the above note both parties to the contract understand that a sale has
taken place. 1t is an execufory sale and not a conditional one. Mr. Sander-
son has the actual possession and the exclusive use of the organ, but by the
terms of the contract he is precluded from disposing of it until it is paid for,
the same as he would be if it were covered by a chattel mortgage.

Mr. Austin has reserved the ownership, but under no cireumstances can
he take back the organ except for non-payment of the note at maturitv.
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If the vendor desires to do so he may treat the note as any other without
regard to the lien clause. If it is not paid at maturity he may sne for the
amount, and sell under execution not only the organ, but other personal pro-
perty as well, to recover the amount of debt and costs. The advantage of the
lien in such case is the creditor knows there will be that much at least with
which to satisfy his claim. If part of the debt had been paid so that the
organ would resell for enough to cover the unpaid portion, the court expenses
could be saved to the advantage of the debtor by simply retaking possession
of the organ under the lien and selling it by public auction.

By the wording of the lien clause in the above note, if the vendor or a
transferee of the note should take possession of the organ for non-payment,
it would have the effect of cancelling the balance of the debt because there
would result a * failure of consideration.”” If articles sold under a lien
agreement should be of such a nature as to materially depreciate in selling
value by even temporary use, a lien clause similar to the following should
be used, so that in the event of retaking possession of the article, if it should
not sell for enough to cover the remainder of the debt and costs, the maker
of the note would still be liable for the balance.

“The title of the property in the Pease furnace, No. 40, for
which this note is given is not to pass, but remain in the payee of
this note until the same is paid in full, and in case of default in
payment shall be at liberty without process of law to take posses-
sion of and hold until this note is paid, or sell the said property at
public or private sale, the proceeds thereof to be applied upon the
amount unpaid of the purchase price, and shall have the right to

sue and recover the balance owing, if any.

(b) If the above, or any other properly drawn lien note were trans-
ferred by indorsement only, the holder would have the right, if not paid at
maturity, to sue either the maker or the indorser. But to have the benefit
of the lien clause so as to have the right to take possession of the article or
to follow it and elaim it if it has been disposed of, the transfer must be
completed by assignment in addition to the indorsement of the paper.

When such paper is discounted at a bank or transferred to other parties
the right to the securities goes with the paper, whether the assignment is
made at the time or not. The transfer of the note is held to transfer the
securities, Central Bank v. Garland, 20 O.R. 142 (1891).

A person who sells an article covered by a lien note or a chattel mort-
gage is guilty of a “wrongful conversion,” and the person who purchases
such article only acquires whatever title or equity such vendor has in it. Tf
auch purchaser is led to believe that he is acquiring the actual and complete
ownership of such article he is defrauded, and has the same remedy that he
would have in any other case of frand.

195 Assignment of Lien Note.
The following concise form for the assignment of a lien note written
across the back is sufficient:
For value received, I hereby transfer the within note, and all
my rights, title, and interest in the goods and chattels for which
the said note was given, unto (name).
(Date,) (Signature)
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186 Non-Negotiable Lien Agreements,

There are many forms of lien agreements called also “hire receipts,”
which, although embodying a form of promissory note, are so burdened with
conditions and requirements that they cannot rank in any sense
as negotiable instruments. In many instances some of the clauses
constitute illegal contracts. For instance, “the right to break open locks
and doors” to retake the goods is frequently one of the clauses in such
agreements, to exercise which would be a criminal offence, punishable by
imprisonment—no one can make a contract to allow another to commit a
crime. See “Illegal Contract.”

The following form (with some illegal clauses omitted) is a copy

of a “lien agreement ” used by an Ontario firm, and is about as strong as
need be:

$150.00. Crarnam, Oxt., Sept. 1st, 1912,

On or before the first day of March, 1913, for value received
I promise to pay the Canadian Furniture Co., Limited, or
order, at their office, One Hundred and Fifty Dollars, with
interest at 7 per cent. per annum till due, and thereafter until paid.
I also promise and agree to furnish security, satisfactory to you,
at any time if required. If I fail to furnish such security when
demanded, or if I make any default in payment, or should I dis-
pose or attempt to dispose of my land, you may then declare the
whole price due and payable, even before the maturity of the same,
and suit therefor may be immediately entered, tried, and finally
disposed of in any Courl having jurisdiction where your Chatham
Office is located, and I waive my rights to exemption from seizure
given by statute, and you may relake possession of the vehicle or
property so sold to me, without process of law, and at any time
thereafter, may sell the same at public auction or privale sale,
the proceeds thereof, less proper charges of retaking possession and
sale, to be applied on account of the amount of the purchase price
and interest, then unpaid ; such sale or right to sell shall in no way
affect or limit my liability for the full purchase price, or your right
to sue for and recover from me said full purchase price and in-
terest, except that in the event of such sale I shall receive credit
on account, as before provided, and shall therefore be liable to
pay the balance only. Upon such sale, if any, my right to pos-
session and delivery before and after full payment, and all my
other rights and claims thereto shall forever cease. Subject to
these provisions I am to have possession and use of the vehicle
or property at my own risk of damage or destruction from any
cause whatsoever; but the property therein and the title thereto
18 not in any event to pass to me; on the contrary, shall remain in
you until full payment of the purchase price and interest or any
obligations or renewals thereof given therefor, and I agree not
to remove the article or articles out of the Province of Ontario.
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I am the owner of P , containing
acres, worth $4,000, mortgaged for $600 only, which lot
I pledge as security for the payment hereof, and I fully under-
stand that this note may be registered against my land, all my
chattels being free from encumbrance except $100, and I under-
stand that it 1s upon this representation that the goods are de-
hvered to me. .
Witness: W. Wise. J. Saunpers.

In the above document the last clause at least could profitably be
copied by other firms, for if the statements concerning the land and chattels
are not true the party signing it would be guilty of obtaining goods under
“false pretence.” The document may also be registered against the land,
except for land under the Land Titles Act.

To protect the owner against subsequent purchasers and mortgagees for
value the provisions of the “Conditional Sales” Act must be complied with,
which see.

For place of suit, see “Change of Venue.”

(a) The provision that should the purchaser sell or attempt to sell his
land property the vendors could declare the whole price due and payable,
has been declared to be enforceable in the case of “The Ontario Wind
Engine & Pump Co. v. A. G.,”” which came up in the Division Court be-
fore Judge Morson, December 10, 1907. The clause in the lien note read
“if not paid at maturity, and if defanlt in payment is made, or should 1
sell or dispose of my land property, or if for any good reason said Ontario
Wind Engine & Pump Co., Ltd., should consider this note insecure, thy
have full power to declare it due and payable at any time.”

It was shown at the trial that the maker of the note was endeavoring
to sell his farm. The payees not being able to secure further security de-
clared two notes, one due October, 1907, and the other October, 1908, both
due and payable, and entered suit to enforce payment. The court held, in
granting judgment in favor of the plaintiffs, that the clause was valid, and
therefore, the “good reason” was a question for the payces only to de-
termine.

In Manitoba and Saskatchewan the last paragraph in the above
lien agreement would be largely worthless, as both Provinces have, by statute,
prohibited the filing of any lien note or hire receipt in the Tand Titles
Office against land.
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CHAPTER VIL
ACCEPTANCES.

200 Acceptances,

Acceptance, in commercial language, is the name given to a draft after
it has been accepted. A draft is an unconditional written order from one
person, called the drawer, to another called the drawee, to pay a certain
specified sum of money, at a specified time, to a third party, called the
payee. Drafts are denominated bills of exchange, but correctly speaking a
draft that has neither been discounted nor accepted should not be called a
bill of exchange. It is merely an order which the drawee may, or may not
honor.

If a bill is payable in anything but money, or if it orders something to
be done in addition to the payment of money, it is not a bill. But to name
a particular account to be debited with the amount, or to include a state-
ment of what gives rise to the bill, would not affect the bill.

Bills of Exchange are divided into two classes, viz, Inland and
Foreign,

201 Inland Bills of Exchange.

Those payable in the same eountry in which they are drawn are called
Inland or Domestic Bills of Exchange. For instance, a bill drawn by a
Montreal merchant on one in Toronto, or Winnipeg, or Vancouver, would be
an Inland Bill.

Tn Canada, Tnland or Domestic Bills have three days’ grace allowed
on all except those payable “on demand.”

In Newfoundland and England Inland Bills have three days’ grace
allowed on all except those payable “on demand,” or “at sight.”

202 Foreign Bills of Exchange.

Foreign Bills of Exchange are those payable in a country foreign to
that in which they are drawn. Tor instance, a bill drawn by a Toronto
mannfacturing firm on a merchant in New York or St. John’s, Nfld., or
London, Eng., would be a Foreign Bill of Exchange, Also a bill drawn in
any other country on a person in Canada would be a foreign bill, as in case
of the following Chicago bill:

£500.00, Cuicaco, June 4th, 1912,

Thirty days after date pay to the order of The First National
Banlk, with exchange on New York, Five Hundred Dollars, value
received, and charqe to account of
To E. F. & Co., Tur A. B. & Co.

Toronto. Per €. D., Manager.

Adding ¢ with exchange” to a bill does not destroy its negotiability, as
the sum is certain: but to make it payable in “sterling exchange” or “New
York exchange” wonld destroy the negotiability, as such exchange is not
money.
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All foreign bills payable in Canada must be protested for non-accept-
ance, and also for non-payment in order to hold the drawers and indorsers
liable.

The Newfoundland Bills of Exchange Act contains the same require-
ments for foreign bills.

Bills drawn on foreign countries must conform to the requirements of
such foreign countries in order to be valid there.

In Great Britain the Stamp Act of 1891 requires that bills of exchange
must bear the proper revenue stamp when issued. The penalty for either
issuing, or presenting for payment, an unstamped bill is a fine of ten
pounds; neither can the bill be collected by suit. Canadian notes and bills
payable in Britain must conform to the Stamp Act before they are presented
for payment. Of course voiding the instrument would not cancel the debt,
but it causes confusion and delay and would release any indorser that might
be on the paper.

The following summary of essential requirements, in addition to the
Canadian Law, taken from “Lovell’s Legal Compendium,” as prepared by
John W. Blair, advocate of Montreal, will be of interest to importers and
exporters:

A bill must be dated to comply with the laws of France, Germany, the
Netherlands and Ttaly.

The nature of the consideration must be stated according to the laws
of France and the Netherlands.

A bill must be drawn payable to order and would be invalid if payable
to bearer according to the laws of France, Spain and Russia.

The payee must be named to aceord with the law of Germany.

The place of payment must be stated for France, Germany and Ttaly.

All foreign bills payable either in Canada or Newfoundland must be
protested for either non-acceptance or for non-payment.

203 8et of Exchange.

In the days of sailing vessels, delays and losses were frequent in ocean
wails, hence the Foreign Bills of Exchange were usually sent in sets of
three, called a “ set of exchange,” and each sent by a different route, or on
a different day, so a8 to guard against delays or accident, one of the three
being almost certain to reach its destination. But the great ocean liners now
are as reliable as the mail train, therefore it is no longer necessary to trans-
mit more than one bill of a set of exchange, as per following forms:

£100. Loxpox, 25th August, 1912,

At ninety days after date pay this First of Exchange (Second
unpaid) to our order the sum of One Hundred Pounds, for value
received, payable at current rate of exchange for demand bills.

To Messrs. A. & S, For A. M. & 8., Limrrep.
Toronto, J. R. A,
B. W. A,

Directors,
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In case of a bill drawn in a foreign country and made payable in Canada,
but not in the currency of Canada, the amount, in the absence of express
stipulations, is to be caleulated according to the rate of exchange for sight
drafts at the place of payment on the day the bill is payable (Section 163
B. of E. Act). Therefore the drawees of the above exchange will not know
the exact amount they will have to pay until the date of maturity. It may
be more or it may be less than $4.86 2-3,

Exchange for £200 Stg. ToronTo, 4th Sept., 1912,

At sight of this First of Exchange (Second and Third unpaid)
pay to the order of E. F. & Co. Two Hundred Pounds Sterling,
value received.

To Tne BaANK oF MONTREAL, A. & B. Co., Limited.
London, Eng. Per A. E., Secretary.

Quite an anomaly exists in our market quotations on foreign exchange.
When sterling exchange is quoted at 94 it is at par, and not at a premium.

In the early years of the old Province of Canada the par value of the
British pound sterling and the sovereign was fixed at $4.44 4-9; but when
the United States adopted their gold standard and fixed the par value of
the pound sterling at $4.86 2-3, the gold coming into Canada rapidly gravi
tated to the United States. Then in 1853 the Parliament of Canada passed
a new Currency Act and made the par value of the ponnd sterling and the
British sovereign in the two provinces $4.86 2-3 each.

Again in 1871 the Dominion Parliament in the new Currency Act for
the whole Dominion made the par value of the pound sterling and th
sovereign $4.86 2-3, just 914 per cent. more than the old standard of
$4.44 49,

Instead of the commercial institutions adopting the new standard, they
have continued to use the old, and when sterling exchange is at par, $1.86 2.3
it is quoted on our markets at 914 premium. Therefore, when our morning
papers quote sterling 60 days sight, or demand, at 914, it means at par
and when less than 914 it is selling below par, and when over 914 it is at
a preminm,

204 Parties to a Draft.

There are three parties to a draft at its ineeption—drawer, drawee and
payee. The drawer is the one who makes or draws the draft. THis name
always stands in the lower right-hand corner,

The drawee is the one on whom the draft is drawn, that is the one who
has to pay it. His name is always written in the lower left-hand corner.

The payee is the one in whose favor the draft is drawn—the one who
is to receive the money. 'The payee is the same in both notes and drafts,
and in each case his name is placed in the body of the instrument.

A note or draft may be made payable to one, or to two or more persons
jointly, or alternately to one of two or of several payees, or to the holder of
an office for the time being. B. of E. Aect, Sec. 19.

205 Negotiation of Bills and Notes.
A bill is negotiated when it is transferred from one person to another
in such a manner as to constitute the transferee the holder of the paper.
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A bill or note payable to bearer is negotiated by delivery, without
endorsement,

In transferring a bill or note, even by delivery, if the transferor knows
it to be worthless at the time he transfers it, and the transferee can prove
that faet, he will be obliged to refund the money. (Russell on Bills, page
378.)

A bill or note payable to order is negotiated by the endorsement of the
holder, completed by delivery.

It is better to use the word order instead of bearer, because in that case
if the note were lost or stolen it could not be disposed of to, and collected
by, an “innocent purchaser for value,” as it would lack the endorsement
of the payee.

A bill or note is sufficiently endorsed by the payee, or the holder, writ-
ing his name across the back of the instrument, without any additional worda.

Where a bill is payable to two or more payees who are not partners
all must endorse. B. of E. Aet, Sec. 63,

A draft drawn on a special fund is not negotiable. The drawee in accept-
ing such a bill does not incur personal liability if such fund should be
exhausted when the acceptance matures,

208 Negotiation of Overdue Paper.

A person becoming the holder of an overdue note or acceptance (or a
non-negotiable note before maturity, or a note marked “given for patent
right ”’), takes it subject to all the equities and defects of title which affected
it at its maturity, and henceforward no person who takes it acquires any
better title than it had at that time, and is liable also to whatever counter-
laim or defences that may exist between the maker and the original payee.
B. of Ex. Act, See. 69.

A bill payable on demand is deemed to be overdue when it appears on
the face of it to have been in circulation an unreasonable length of time,
See. 70, B. of Ex. Act.

A promissory note payable on demand is intended to be a continuing
security, hence cannot be treated as overdue on the ground that an unrea-
sonable time for presenting it for payment has elapsed since its date of issue.
(Glasscock v. Balls, 1889, 24 Q.B.D., 13, 4 R.C., 40.) It differs in this
respect from a demand bill or a cheque.

207 A Holder in Due Course.

A holder in due course is nearly the same as what is usually termed am
“ innocent holder for value,” and means one (not the payee), who took a
negotiable instrument under the following conditions:

1. That the instrument is complete and regular, on its face,

2, That he became the holder of it before it was overdue, and that if i¢
had been previously dishonored he had no notice of such fact.

3. That he took it in good faith and for value, and that at the time it
was negotiated to him he had no notice of any defect in the title of the
person who negotiated it to him. Section 56 B. of Ex. Act.

Any person thus becoming the holder of a negotiable instrument will
collect it no matter how great the fraud by which it may at first have been
obtained, except in case of those marked Given for patent right, or in case
of forged paper.
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After the paper has thus passed through the hands of a * holder in due
course,” and been purged from its infirmity, it becomes immaterial whether
any subsequent holder has notice or not of any prior defects or illegality.
This is a case where a man may give a better title than he himself has.

“ Notice ” of infirmity, or defect in the title, would include any informa-
tion that a prudent person would gather from looking at the instrument,
as well as information that might have come through other sources. The
purchaser cannot shut his eyes and ears and then say he had no notice.
For instance, one or more notes offered at an unusually large discount is
sufficient notice to the “purchaser to beware,” and if cashed without
inquiry, eay at even 25 per cent. discount, the purchaser could not claim
to be “an innocent holder for value.”

208 Acceptance of Drafts,

A draft is not binding until it has been accepted, any more than an
ordinary order on a merchant would be binding on him before he has
accepted it.

The drawee of a draft, in the absence of an agreement, is not bound
to accept, or in case of a demand bill to pay, a bill drawn upon him. Good-
win v. Roberts, 1875; L.R. 10 Ex., page 351.

In accepting a draft the mere signature of the drawee written across
the face is sufficient, without the usual words being added. A draft is
usually accepted by writing across the face of it, pretty well towards the
upper end, which is the left-hand side, the word “ Accepted,” giving the
date, where to be payable, and then signing the name immediately under, as:

“ Accepted Aungust 28th, 1910,
“ Payable at Tmperial Bank here,
“D. A. McLagres.”

The word “accepted,” followed by the signature of the drawee placed
on the back of the bill instead of the face, has been held to be a good accept-
ance,

Drafts drawn payable “at sight,”” or a certain time “after sight.’ or a
“demand ™ draft that is not paid when presented, should give the date of
“acceptance,” in order to fix the maturity of the instrument; hut a draft
drawn payable a certain time after “date” need not have the date of
acceptance given; but even with these it is as well to give the date of accept-
mce, too, Where a draft is accepted, it is said to be “honored,” and
where acceptance is refused it is said to be “dishonored.”

A promise to accept a bill is not an acceptance, and would not protect a
bank if it relied on such promise.

An acceptor may revoke his acceptance at any time before he delivers
the paper, or has given nofice that he has accepted it; but after either act
the aceeptance becomes irrevocable.

When a hill is dishonored by non-acceptance, an immediate right of
reconrse against the drawer and endorsers acernes to the holder, and subse-
quent presentment for pavment is not necessary. B. of Ex. Act, See. 82,

But action must not he commenced against an indorser nntil the notice
of dishonor has had time to reach such indorser.
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209 Statutory Time Allowed for Acceptance.

When a draft is presented for acceptance the drawee may, if he deems
it desirable to do so, demand two days’ further time in which to decide
whether he will accept or not, and in such case it cannot be legally pro-
tosted for non-acceptance until the expiration of that time.

But if the time is not asked it may be protested the day it is first pre-
sented, if acceptance is refused or cannot be obtained. The exact wording
of the Act, Section 80, is:

“The drawee may accept a bill on the day of its due presentment to
him for acceptance, or at any time within two days thereafter.”

When a bill is thus duly presented for acceptance and is not accepted
within the time above mentioned, the person presenting it must treat it
a8 dishonored by non-acceptance. If he does not the holder shall lose his
right of recourse against the drawer and endorser.

The object of this section of the Statute is plain. A debtor is under
no legal obligation to accept a draft drawn on him by a creditor, and as
protest fees for non-acceptance could not be collected from him, it is in
the interest of the drawer that reasonable time be allowed the drawee to
decide whether he will accept or not before treating the paper as dishon-
ored. The time allowed by the Aect is three days, including the day of
first presentment.

Tf the bill is returned accepted, but the acceptance is not dated within
this time, the holder may refuse to take the acceptance, and may treat the
bill as dishonored by non-acceptance. (2 Edw. VIL., Chap. 2, Sec. 1.)

In case of time drafts drawn on well-known firms, when not attached
to Bills of Lading, it is the custom with banks to leave them for accept-
ance. A draft thus left, if it is not returned accepted within the two days
after presentment, must be treated as dishomored. If it is wrongly or
accidentally detained in the hands of the drawee, protest may be made on
a copy or written particulars of the bill gathered from the bill book.

Newfoundland has followed the English Statute, which states that the
draft must be accepted “within the customary time,” or the holder must
treat it as dishonored.

210 General Acceptance.

General acceptance is the term used when a draft is accepted in the
ordinary way, by writing the name, date, and usually a place of payment,
across the face.

211 Qualified Acceptance.

When the acceptance in express terms varies the effect of the draft
from what it was originally, it is called a qualified acceptance. The
drawee has that privilege within certain limits; for instance, he may
designate a particular place for payment, and it would not be a qualified
acceptance.” But if he made the bill payable at a particular place only
it wonld constitute a “ qualified ” acceptance,

The holder may refuse a qualified acceptance and treat the paper as
dishonored by having it protested for mon-acceptance. Any one of the
following would be a qualified acceptance:
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(1) A ConpirioNAL AcCEPTANCE, one in which the acceptor makes
the payment conditional upon something contained in it, as: “ Accepted,
payable out of the funds of Amity Lodge, No. 32, A.F. & A M., A. Marri-
son, Treasurer.”

In such a case A. Mattison would not make himself personally liable,
but the holder may refuse such acceptance and treat the paper as dishon-
orod, as the Lodge might not have any funds in the treasury.

(2) Partian Accerrance, where the acceptor only agrees to pay part
of the amount stated in the draft, as: “ Accepted September 4th, 1910,
for fifty dollars. W. Jonnson.”

In this case, say the draft was for $75, the drawer and indorser would
have to be notified that it was only accepted for part, which they could re-
fuse if they wished to do so.

-(3) Acceprance Cuancine Time where the acceptor changes the
time, as, for instance, from sixty to ninety days. The holder may refuse it.

(4) Tue Accerrasce of some one or more of the drawees, but not
all would bind those that aceepted, but the holder may still refuse it unless
all accept.

In all such cases where the original conditions of the draft are
changed, the drawer and all indorsers are relieved unless they are notified.
If, after receiving such notice, they do not within a reasonable time ex-
press their dissent, they are held to have given their assent to the change,
and thus remain bound.

213. Acceptance by Officer of a Company,

A bill drawn on an incorporated company should be drawn on the
company and not on any officer or director. A secretary or managing
director of a stock company in accepting a draft drawn on the company
should sign the company’s name only.
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It is the same with a partnership firm. A partner in accepting a draft
or signing a firm note should sign the partnership name only. But if he
signs his own under that of the firm name it is still the acceptance of
the firm.

But if he accepts simply in his own name it binds him personally and
not the firm. (Owens v. Von Oster, 10 C.B. 318).

One of the rules of the (fanadian Bankers’ Association requires that
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in indorsements of negotiable paper by incorporated companies, not only
the name of the company should be used, but also the official position of
the person signing the name should be given. The custom has become
general, not only in indorsing, but also in drawing and accepting bills, for
the person signing the name to indicate his official position as in above
form.

216 Time Draft After Date.

A draft drawn so many days or months after date differs from a time
draft after sight as to the date of maturity only.

$175.00. Savnr Ste, Marie, Jan, 31st, 1914,

Ninety days after date pay to the order of L. A. Green, at The
Canadian Bank of Commerce here, One Hundred and Seventy-
five Dollars, value received, and charge to the account of
To. W. W. AxpErsoN,

Charlottetown, D. A. McLaggn.
P. E. Island.

In accepting the above draft, which is payable “ after date,” W. W.
Anderson need not write the date of acceptance, as the time when it will
mature is fixed in the draft, being made payable ninety days after its date,
which would be May 1st, with three days’ grace, making it May 4th,

216 Time Draft After Sight.

The following form is a “ time draft,” drawn 21st of Sept., 1910, and
payable ninety days after sight. It was accepted Sept. 25th, 1910, and
would, therefore, fall due ninety days after that date, Dec. 24th, and the
three days’ grace being added make it legally mature Dec. 27th, 1910,

It was made payable at the Bank of Montreal at Toronm but Mr,
Carter in accepting it, it will be noticed, made it payable at his own oﬂice, and
therefore the bank that presented it to him for acceptance will now have
to present it at Mr. Carter’s own office for payment when it falls due. Of
course, Mr. Carter could have made it payable at some other bank at St.
John, if he had wished to do so.
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After payment the money will be forwarded to the Bank of Montreal
at Toronto, as Mr. Olmstead directed when he drew the draft.
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217 A Sight Draft.

The form shown in this section is a sight draft. It is drawn by Wray
R. Smith, of Winnipeg, on D. A. Ross, of Regina. It will be noticed that
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My, Smith made it payable to himself, and therefore the drawer and payee
are the same person in this case

This form of draft is supposed to be paid when it is presented, but if
the drawee wishes to do so he mav aceept it in the usnal way and take the
three days’ grace, exeept in Newfoundland and England. Tt will be seen by
the form shown here that Mr. Ross took advantage of the three days’
grace and “accepted” it in the usual way.

It was drawn September 21st, payable at the Bank of Commerce,
Winnipeg, but in accepting it Mr. Ross made it payable at the Bank of
Montreal. Regina, which iz allowable,

Tt was aceepted September 27th. and will therefore be payable Sep-
tember 80th,

Sight Drafts and Time Drafts are both governed by the same laws

for presentment and pavment, except that in Newfoundland and England
sight drafts have no davs of erace.

218 Demand Drafts

A demand draft has no days of grace allowed, but is payable when
demanded ; that is, within the time allowed by Statute for the acceptance
of drafts, and if not then paid it must be treated as dishonored. The
Bills of Exchange Act makes no distinction between drafts when it reserves
to the drawee the reasonable time of “two clear days after presentment” in
which to determine whether he will honor the drawee’s draft or not. The
ereditor has no legal anthority given him to force the debtor to pay his
demand bill on him on presentment and refuse the two clear days the Act
allows for the acceptance of drafts. (See Russell on Bills, page 273.)

£220.00, Conarr, Oxr,, Feb. 6th, 1914,

On demand pay to the order of A. De Cew, at the Sovereign °
Bank here, Two Hundred and Twenty Dollars, for value received,
and charge to account of

To tne R. Smrrn Co., H. P. Moore.
Orillia.
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With a d d draft acceptance and payment are expected to take
place at the same time, The drawer, of course, has the right to give time
for payment. In that case it would be “accepted” as other drafts, placing
the date of acceptance upon it. It would not commence to draw interest
until it was presented, but would commence at that date to draw five per
cent. The Statute of Limitations would also commence to run from the
date of acceptance in favor of the acceptor.

“In case of urgency, eay, for instance, where a demand draft is at-
tached to a bill of lading of perishable goods, a more speedy acceptance is
required, special instruction should be given, as otherwise the drawee
would be justified in elaiming, and the party presenting the bill in grant-
ing the delav mentioned in Section 80 of the Act.” (MeLaren, page 238.)

If the drawee demands the statutory time allowed for acceptance, and
the bank protests even a demand draft before the expiration of that time
it is premature. Tf within the time allowed by the Act the drawee were
to ask for the draft and tender the money for its face. and the hank were
to refuse payment unless protest charges were also paid. it wonld do so at
its own rigk if the drawee were on the eve of insolvency.

220 Discounting Bills and Notes.

A bill may be discounted ecither before or after acceptance. If dis-
counted before acceptance it is done solely on the credit of the drawer or
indorser, and if it is dishonored by non-acceptance an immediate right
of recourse against the drawer and indorser acerues to the holder, without
waitine for the maturity of the paper.

The discounting of a draft before acceptance is not “Kiting,” as in
Merchants Bank v, Darveau, R. J. Q., 15, 8, C. 326 (1898), it was held
that the Banking Act does not prohibit a bank from taking as seenrity for
advances the transfer of a certain debt.

221 Presentment of Notes and Acceptances for Payment.

Absolute compliance with the provisions of the Bills of Exchange Act,
both as to presentment for acceptance, and for payment, and nolice of dis-
honor if not accepted or not paid, as the case may be, is compulsory to
preserve the right of recourse against indorsers, and against the drawer, if
the instrument has been negotiated.

An inland bill that is not payable in the Province of Quebee, and
which has not been discounted or negotiated should not be protested for
noa-aceeptance.

Notes and aceeptances made payable at a certain place should be pre-
sented there for payment on the third day of grace, even if there is no
indorser on them.

Tf the bill or note is payable at a bank, then it must be presented during
banking honrs; but if not at a bank, then the holder has the ordinary busi-
ness day for presentment.

Tf there are indorsers on the paper, and it is not presented for pay-
ment on the third day of grace, if that is a business day, the indorsers are
discharged.

I there are no indorsers, then it need not necessarily be presented on
the date of maturity, but must be presented for payment before any action
is taken, or the holder would likely be saddled with the costs, and possibly
lose the interest after maturity as well.
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If payment is not received the paper must be treated as dishonored in
order to preserve recourse against drawers and indorsers. As to when pro-
test is compulsory see “Protests when Required.”

Of course private individuals who may be collecting bills and notes in
their possession must observe all these requirements just the same as the
banks do. A demand for payment must be made on the third day of grace,
and they must have the paper ready for delivery if payment is offered, other-
wise the indorsers are free, If payment is not received it is absolutely
ewsential that notice of dishonor be given the indorsers, otherwise they are
discharged.

Place of Presentment.

If there are no indorsers on the paper that the holder desires to hold
liable for payment in case the maker or acceptor fails to pay at maturity,
presentment for payment is not essential so long as presentment or demand
for payment is made before entering action, and before it is barred by
Btatute of Limitations.

But if there are indorsers or the drawer that the holder wishes to hold
liable for payment, then presentment becomes absolutely essential, and
must be:

1. At the place specified in the paper, if any.

2. If at a certain bank the paper must be at such bank on the due date.

If at the office of the maker or acceptor it must be presented there on the
proper date.

3. If no place of payment is specified, then at the address of the
maker or acceptor, if given.

4. If no address is mentioned in the bill, then at his place of business,
if known; if not known, then at his ordinary place of residence, if known.

5. If neither is known, then at his last known place of business or resi-
dence, or wherever he may be found.

6. Where the place of payment specified in the acceptance is any city,
town, or village, and no place therein specified, the bill will be presented to
the drawee’s or scceptor’s known place of business or residence, and if there
is no such place found, then at the post-office, or principal post-office ie
sufficient.

When circumstances beyond the control of the holder prevent presenta-

tion at proper time, it is excused; but it must be presented as soon as the
hindrance ceases.

Many a holder has lost his security by not presenting the paper for pay-
ment as the law requires, and many an indorser has paid a note from which
be was legally discharged by the holder failing to comply with the legal
requirements,
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CHAPTER VIIL

INDORSEMENTS AND PROTESTS.
230 Purposes of Indorsement,

Indorsements may be either (1) for the purpose of negotiation, (2) for
additional security, (3) for the acknowledgment of a partial payment of the
instrument, (4) or for identification.

In the absence of evidence to the contrary, a person writing his name om
the back of a negotiable instrument is presumed to be an indorser, and writ-
ing his name on the face a maker or drawer, as the case may be.

“That a person indorsing a note before delivery to the payee is an
indorser only is sustained by the courts of Quebee, Nova Scotia, Manitoba,
and the Supreme Court of Canada,” (McLaren.)

The drawer cannot sue an indorser, even if he makes himself the payee.
231 Forms of Indorsement.

There are several ways in general use of indorsing a note or draft, to
conform to the requirements of the business community in safequarding the
complex and sometimes the opposing financial interests of the contracting
parties. The following are chief, and parties who may not be familiar with

them can readily nnderstand their different uses by noticing the wording in
each case:

232 Indorsement in Blank.
The name written across the back of the instrument as:

James Smith.

This indorsement holds the indorser liable for payment, and the note or
draft may be transferred thereafter simply by delivery. It is the form in
common nse.

233 Indorsement in Full
The following are usnal forms of indorsement in full :

“Pay J. Murray or order.”
James Smith.

This indorsement not only passes the title of the note to J. Murray and
holds James Smith liable for payment if the maker fails, bnt it also makes
it compulsory for J. Murray to indorse it if he wishes to transfer it to an-
other person, Tt is the safest indorsement, beeanse if the note were lost no
one conld eollect it but the indorsee if he had not indorsed it again in blank.
“Pay J. Murray” wonld also be an indorsement in full,

Another form is “Pay to the order of J. Murray,” which wonld com-

pel him to indorse it before receiving the money, thus securing proof of pay-
ment to him.
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234 Restrictive Indorsement,

This indorsement not only transfers the title of the note, but it restricts
payment to A. Sanderson, It does not absolutely prohibit the further transfer
of the bill, but it is evidence to third parties that other transactions may be
depending on it, and therefore subsequent holders take it subject to the
equities that may burden it when it receives the “restrictive indorsement.”

There are various forms for this kind of indorsement, as for example:

“Pay A. Sanderson only.”
James Smith.

or “Pay D for the account of H,” or “Pay D or order, for collection.” If such
bills are further transferred, the holders take them merely as agents of the
first indorsee, and not as “holders in due course,” and are subject to the same
liabilities that the first indorsee had.

A note or bill payable to bearer, or to a certain person or bearer, cannot
have its negotiability restricted by indorsement, but those using the word
order may be so restricted, as shown above,

236 Indorsement Without Recourse.

This indorsement, called also “ Qualified Indorsement,” has special uses.
If a note or bill drawn payable to the payee or order is transferred the indorse-
ment of the payee is compulsory, but by indorsing it in this way he can
negotiate it"and yet not make himself liable to any future holder for pay-
ment. Its purpose is for negotiation only, and not surety for payment:

“Without recourse.”
James Smith.

It is also written “ without recourse to me.” If a note or bill were indorsed
by a third party before the payee received it, he may transfer it without
becoming liable for payment by indorsing it in this way, placing his indorse-
ment above the one already on the paper.

The banks, of course, would not ordinarily discount paper indorsed in
this way, as they expect customers to be responsible for the paper they carry
for them,

238 Guaranteeing Payment of Note.
“T hereby guarantee the payment of the within note.”
James Smith.
The above guarantee is not an indorsement and in no sense operates as a
negotiation of the paper. James Smith guarantees the payment of the paper,
but the law respecting presentment and notice of dishonor must be complied
with. An ordinary endorsement gnarantees as much as this guarantee does.

The following form is preferable and has meaning:

“For value received, I hereby guarantee payment of the within note, and
waive protest and notice thereof.” James Smith.

It is said “a guarantor is a favorite of the law,” and he is allowed
to stand on the precise wording written above his name, and he waives no
rights that his written contract does mot waive.

The above guarantee does not waive due presentment for payment, which
if not done would free him from liability.
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239 Guaranty for Collection of Note.

“for value received, I hereby guarantee the collection of the within note ”
James Smith.

In this case the guarantor is not liable until a legal attempt to collect by
suit has failed, and for that reason in many cases it would be better for the
guarantor than a simple indorsement,

240 Indorsement Waiving Protest.

“ Presentation and protest waived.”

James Smith.

This form is usually emnloyed when done before maturity to prevent use-
less protest.

The following form is in general use when done at maturity to save cost
of needless protest:

“T hereby accept notice of non-payment and waive protest.”
James Smith.

241 Indorsement of Partial Payment.

It is usval in indorsing payments on a note to give the date and amount,

and if different persons receive the money, the initials of the person should
be given.

Received on within note Aug. 5. 1910, Ten dollars ($10.00).
Sept. 16, 1910, Forty Dollars ($40.00).

In cases where the question of outlawing is possible it is advisable to
have the maker indorse his own payment, as

“Paid on within Oect. 10, 1910, $20.00.”
J. Parks.

Tn case as above it wonld be impossible subsequently to deny making the
payment,

242 Indorsement of Identification,

“W. Oarter is hereby identified.”
James Smith.

This indorsement identifies the holder of the paper at the Bank without
making the indorser liable for payment.

243 Specific Indorsements,

“For colleetion only on account of
James Smith.”
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This is a precautionary measure used to guard against loss in sending the
paper by post, or through other hands. Other wording of specific indorsement
would be:

For discount only to eredit of
James Smith.

For deposit only to credit of
James Smith.

For deposit only to credit of James Smith
David Jones.

The last of the above forms would answer for a clerk who had not author-
ity to indorse his employer’s name.

If a bank were to pay cash in any of the above or similar cases, it would
do so at its peril.

244 Indorsement Consenting to Extension of Time,

“Presentment, demand, protest and notice waived, and consent given
that time of payment of this instrument may be extended without prejudice
to my liability as indorser.” J. W. Smith.

248 Indorser’s Implied Contract.

When the payee or the holder of a negotiable instrument transfers it by
indorsement, he, in effect, agrees in good faith with all the subsequent holders:
(1) That the instrument itself is genuine, and all the names on it previous
to his own are comnetent to contract. (2) That he has a good title to the
bill. (3) That he is competent to contract. (4) That the maker will pay
the bill at maturity, (5) That in case the maker fails to pay the bill he will
pay it himself, providing he does not give notice to the contrary in the form
of indorsement he employs, and providing the holder complies with the law re-
lating to negotiable instruments,

The indorser on even a forged note is liable to “a holder in due course,”
although the maker whose name was forged wonld not be liable. (Choquette
v. Leclaire, Q. R. 19, 8.C. 521, 1900.)

249 Relation Between Indorsers.

Where two or more persons indorse the paper at the same time as
security, and the maker fails to pay, the holder may sue all; or he may sue
and recover from either one he thinks best. Tn case he collects the note from
one, then that one may collect a proportionate share from each of the others.
Tf there were three of them, he could eollect one-third from each of the other
two; and if only two, then he would collect half from the other party.

But if the indorsements were at different dates, as they naturally wonld
be where paper is indorsed as it is transferred, the liabilities are altogether
different. Tn fact, where two or more indorsers are on a bill or note, each
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indorsement is deemed to have been made in the order in which it appears on

the paper, until the contrary is proved. Therefore, where the indorsements are

at different dates the first mdorser is security for all after

him, the second is seeurity for the third, the following, ete.

(Back of Note) If the maker of such a note failed to pay, the holder

could sue all the indorsers, or any one of them he might

choose. Say there were three, as in the form shown on

this page, and the holder sued and collected from all, one-

thind from each, then, in that case, Jones and Brown

could collect what they paid from Smith, thus making

Jumes Smith. him pay all, because he was surety for both. If Smitl,

however, proved to be insolvent, and Jones and Brown

had to pay the whole debt, then Brown wonld collect what

he paid from Jones, beeanse Jones indorsed before him,

and was, therefore, his surety. Jones would have to pay

the whole debt, and look to Smith and the maker, who are

both liable for it to him; and one or the other might

sometime be in a position to pay. If Smith were sued

either by the holder or one of the subsequent indorsers,

and paid the amount, he could only look to the maker
of the note.

2560 To Hold Indorsers Liable.

Indorsers on negotiable paper are not debtors to the holder of the paper,
but merely sureties under certain conditions. To hold them liable for pay-
ment on a note or bill that is not paid at maturity, it is necessary:

1. To present the note or bill for payment on the third day of grace, at
the proper place, and during business hours. If this is not done the
indorsers are free.

2. If it is not paid, the paper must be treated as dishonored. If it is
a foreign bill, or one payable in the Province of Quebee, it must be protested.
See “Collection of Notes and Bills.”

3. Notice of the dichonor must be forwarded to the drawer and indorsers
on that day or not later than the following business day. See 97, B. of Ex.
Act.

This notice must contain the following three facts:

(1) That the note or bill (giving its date, amount, name of maker, in-
dorsers, ete.) had heen presented for payment ;

(2) That payment was refused ;

(3) That the holder looks to him (the indorser) for payment.

251 Notice of Dishonor.

When a bill is dishonored by non-acceptance or non-payment, or a
promncnr\' note is dishonored hy non-pavment, notice of dishonor may be
given immediately, but action cannot be bronght until the following day.

The notice of dishonor may be sent by a notary. or the holder himself
may send it.

An oral notice is also legal, but it is better that it be in writing.

Tt may be sent merely as a letter, but stating clearly the three facts above
mentioned. The postage must be prepaid.

Tf the letter is not registered, it wonld be advisable to have a witness to

3wt

Peter Jones.

Henry Brown,
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its contents, and delivery to the post-office, or have some person deliver the
letter to the post-office so as to be able to prove its delivery. A notary
usually delivers his notices at the post-office himself so there would be no
possibility of neglect.

If an indorser has added an address to his signature the notice of
dishonor must be sent to that address, but if he has not given such ad-
dress, then the notice must be given as follows:

1. Either to the indorser personally; or,

2. To his post-office, if known, but, if not known, then to the post-
office nearest to his place of residence.

3. If he lives in one place and does business in another, notice may be
sent to either place.

The indorser might not receive the notice for several days or weeks
after, but that would not make any difference so long as the paper had been
duly presented for payment and the notice of dishonor mailed to his sup-
posed address. A similar notice is also sent to the maker or drawer; n
fact, to every name appearing on the paper. Notice is excused:

1. When after reasonable diligence notice cannot be given to, or does
not reach the drawer or indorser sought to be charged.

2. By waiver of notice, either express or implied.

264 Protest, When Required.
As some traders are not familiar with the provlsnons of our Bills of
Exchange Act in respect to protesting negotiable paper for non-acceptance,

and for non-payment, a verbatim copy of the Act is here given:

In order to render the acceptor of a bill liable it is not necessary to pro-
test it. Sec. 109.

“Where a foreign bill, npponring on the face of it to be such, has been
dishonored by non- acceptance, it must be duly protested for non-acceptance.

“Where a foreign bill which has not been previously dishonored by non-
acceptance is dishonored by non payment, it must be duly protested for non-
payment.

“Where a foreign bill has been accepted only as to part it must be pro-
tested as to the balance.

“If a foreign bill is not protested as by this section required the drawer
and indorsers are discharged.” Section 112.

“Where an inland bill has been dishonored, it may, if the holder thinks
fit, be noted and protested for non-acceptance or non-payment, as the case
may be; but it shall not, except in the Province of Quebee, be necessary to
note or protest any such bill in order to preserve the recourse against the
drawer or indorsers,”” (Section 113.) But the notice of dishonor must be
given if it is not protested. See section 250 of this Digest.

“In the case of an inland bill drawn upon any person in the Provinee of
Quebee, or payable or accepted at any place therein, in defanlt of protest
for non-acceptance or non-payment, as the case may be, and of notice thereof,
the parties liable on the bill other than the acceptor are discharged.” Section
114.

“Fxcept as in this section provided, where a bill does not appear on the
face of it to be a foreign bill, protesf thereof in case of dishonor, except as
in this seetion provided, is unnecessary.” Section 114.
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“Where the acceptor of a bill suspends payment before it matures the
holder may cause the bill to be protested for better security against the
drawers and endomsers,” Section 115.

When a bill is protested, the protest must be made or noted on the day
of its dishonor. If for non acceptance it may be any time after acceptance
was refused, but if for non-payment it must not be until after three o’clock
in the afternoon.

A bill must be protested where it is dishonored, or at some other place
in Canada, within five miles of the place of presentment and dishonor, ex-
cept in such case where the bill is presented through the post-office and re-
turned by post dishonored, it may then be protested at the place to which
it is returned not later than the day of its return, or the next juridical day.
Section 121,

In Newfoundland an inland bill does not need to be protested either for
non-aceeptance or non-payment. But foreign bills must be protested for dis-
honor the same as in Canada.

2565 Contents of Protest.

A protest must contain a copy of the bill, and the protest must be
signed by the notary making it, and must specify:

(a) The person at whose request the bill is protested ;

(b) The date and place of protest;

(¢) The cause or reason for protesting the bill;

(d) The demand made, and the answer given, if any; or,

(e) The fact that the drawee or acceptor could not be found.

Notice to Indorsers.

Toronto, January 10, 1910.

To J. W. Jones, Brampton, Ont.

Sir,—
Mr. John Smith’s Promissory Note for $65.50, dated at

Brampton the 7th day of October, 1909, payable three months

after date to Henry Brown, or order, and indorsed by you, was this

day, at the request of Henry Brown, duly protested by me for non-
ayment,

. M. A. Brown.

Notary Public.

When an indorser receives a notice of protest, if there is a previous in-
dorser on the paper, he should immediately forward the protest motice to
such indorser, in order to hold him liable in case the holder neglected to
notify him.

267 Noting for Protest.

Where a bill or note cannot be paid on date of maturity, it may be
“noted ” for protest, when it will be held over for a day. This is done by
the notary public. If not then paid the paper must be protested the next
business day.

268 Fees Allowed for Protesting.

(This section is taken from Maclaren).

In Ontario the fees for protesting a note or draft or cheque is 50 cents,
and 25 cents for each notice sent to maker and indorsers, and amount of
postage actually expended.
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Quebi
Presenting, noting, and protest, $1.00.
Each notice, 50¢.
Postage additional,
Nova Scotia and Prince Edward Island, R.S.C., Chap. 123, See. 7, 5.
Protest for local bills, 50e.
Eacli notice, 25¢.
Protest charges for bills not local, $2.!
New Brunswick, R.S.N.B., Chap. 188.
Presentment and noting, 50e.
Presentment, protest and notices, $1.00.
Manitoba, charges regulated by usage.
Protest, $1.00,
Fach notice, 50¢.
Postage extra.
Alberta, Saskatchewan and N. W. Territories, charges governed by usage.
Protest, $2.00.
Each notice, 50¢.
Postage actnallv paid.
British Columbia, charges governed by nusage.
Presentment, protest and notices, §
Postage in addition.

259 Protest by Magistrate.

When there is no notary publie, or none whose services can be obtained
at the place where the paper is dishonored, any Justice of the Peace resident
at the place may present and protest the paper and give the necessary notices.
Secetion 123 B. of Ex. Act.

260 Form of Protest by Magistrate.
(A copy of the bill or note and indorsements.)

On this...... L..o.dayof........ , in the year of 19.., I, A, B,, one of
His Majesty’s Justices of the Peace for the district (or connty) of...... ,in
the Province of ........ , dwelling at (or near) the village of........ ,in
the said district, there being no practising notary public at or near the said
village (or other cause) did at the request of........ , and in the presence
of.......... , well known unto me, exhibit the original bill (or note),
whereof a true copy is above written, unto C. D., the acceptor (or drawer
or promisor) thereof, personally (or at his residence, office, or usnal place

of business), in........ , and speaking to himself (or his wife, his clerk,
or his servant, etr.) did demand acceptance (or payment) thereof, unto
which demand he (or she) answered, ...... wherefore, 1 the said Justice

of the Peace, at the request aforesaid, have protested, and by these presents
do protest against the drawer and indorsers (or promisor and indorsers or
acceptor, drawer and indorsers) of the said bill (or note) and all other
parties thereto and therein concerned, for all exchange, re-exchange and all
costs, damages and interest, present and to come for want of acceptance (or
payment) of the =aid bill (or note), all of which is by these presents attested
by the signature of the said (witness) and by my hand and seal.
(Protested in duplicate.)
Signature of witness,
(Chap. 119, R.S.C".) Signature and seal of the J.P.




LEGAL HOLIDAYS, 69

In Newfoundland, where the services of a notary cannot be obtained to
protest a bill, any householder or substantial resident of the place, in the
presence of two witnesses, may give a certificate which shall in all respects
operate as a protest. The following is the statutory form:

“Know all men that I, A, B. (householder), of ....... s M5 e sy at
the request of C. D., there being no notary public available, dld on the.....
By OF ) on:s0 00 19 o5 s e wos v demand payment (or acceptance) of the

bill of exnhnnge hereunder written from G. F., to which demand he made
answer (state answer, if any). Wherefore, I now, in the presence of G. H.
and J. K., do protest the said bill of exchange.
d. K.
G. H.
Witnesses, (Signed) A. B.

262 Bank and General Holidays.

The following are legal holidays, or non-juridical days, in all the Prov-
inces of Canada: Sundays, New Year’s Day, Good Friday, Easter Monday,
Vietoria Day (May 24), Dominion Day (July 1st), Labor Day (first Mon-
day in September), Christmas Day. The birthday of the reigning Sovereign
(or the day fixed by proclamatlon for the celebration of the birthday),
Thanksgiving Day (any day appointed by proclamation).

When New Year’s, Christmas, King’s Birthday, Victoria Day, or Do-
minion Day falls upon Sunday, then the day following is a public holiday.

Alberta, Saskatchewan, N.-W. Territories and Yukon also have the
above days, with Ash Wednesday and Arbor Day (second Friday in May)
added.

And in the Province of Quebec all the above days (except Arbor Day
and Ash Wednesday) and also the following: The Epiphany, the Ascension,
All Saints’ Day, Conception Day.

In any of the Provinces any day appointed by proclamation of the
Lieutenant-Governor for a publie holiday or Thanksgiving would be bank
holidays in such Province.

Civie Holidays, being merely local, are not bank or general holidays,
hence negotiable paper and all outside contracts must be attended to.

Easter Monday is a bank holiday, but not a general holiday.

Promissory notes falling due upon Sunday or a holiday will legally
mature on the day next following which is not a holiday.

The time limit also of any contract expiring or falling upon a holiday,
the time so limited shall extend to, and such thing may be done on, the day
next following which is not a holiday.

263 Legal Holidays in Newfoundland.

Sunday, New Year's Day, Good Friday, Christmas Day, Vietoria Day
(May 24). Any day that may be proclaimed as a holiday by the Governor-
in-Council by notice in the “Royal Gazette.” Among these would be the
King’s Birthday, the date of the commemoration of which is generally pre-
seribed by the British anthorities.
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CHAPTER IX.
BANKS AND BANKING.

270 Chartered Banks,

At Confederation, 1867, the business of banking in Canada came under
the jurisdiction of the Federal Parliament, and our Canadian banking sys-
tem, taken all in all, is undoubtedly the finest in the world.

This brief resume of the organization of banks, security of bill holders,
and the practical work of banking as it touches traders, is given for the in-
formation of the public rather than for the banking fraternity.

All banks organized since Confederation have taken their charters from
the Dominion Government, and the hanks previously organized, either by
Imperial or Provineial Parliaments as their charters expired, have been
renewed by the Dominion Government,

Private persons or corporations may engage in the business of banking,
but eannot issue paper enrreney, nor nse the word “ Bank,” “ Banking Com-
pany,” “ Banking House,” “ Banking Association,” “ Banking Institution,”
or any similar term on their sign, or in connection with their name in busi-
ness in any way, but they may use the words “Private Banker,” as that is
notice to the public that the office is not under government inspection or
control,

The penalty for violation of this Section of the Act is a fine not exceed-
ing 81,000, or imprisonment for a term not exceeding five years, or both, in
the diseretion of the court.

272 Incorporation of New Banks,

Banks are organized and incorporated in much the same manner as are
other Stock Companies by opening a Stock Book, soliciting subseribers, ap-
pointment of Provisional Directors, and then applying for charter.

At present the capital stock in a Chartered Bank must not be less than
$200,000, divided into shares of $100 each.

At least $250,000 of the $500,000 must be paid in, which sum in actual
money, must be temporarily denosited with the Minister of Finance and
Receiver-General.

There must not be less than five Provisional Directors, nor more than
ten.

The bank must not commence business or issue notes until it has re-
ceived the certificate permitting it to do a banking business.

Upon the issue of the certificate the $250,000 deposited with the
Treasury Department is returned to the bank except $5,000, which is re-
tained until the time for the annual adjustment when this deposit must be
made equal to five per cent. of the average amonnt of its note ecirenlation
from the time it commenced business to the time of such adjustment.

The charter carries with it the privilege of issning a bank enrrency, and
establishing branches, which are not required to deposit anything as security.

In Canada the charters of all the banks expire at the same time, no
matter when the bank was started. The period is ten years and renewable
for ten years more, and so on from one period to another.

If a bank suspends payment for ninety days it loses its charter, and its
affairs are wound up.
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273 The Business of Banking.

The business of banking is dealing in money and debts, and includes
the issuing of notes for circulation, receiving deposits, discounting and col-
lecting commercial paper, and in a general way dealing in money, and docu-
ments payable in money, domestic and foreign public securities, ete.

The means at its disposal are:

1. The capital paid in by the shareholders,

2. The deposits of its customers,

3. The amount of its own notes it can keep out in circulation.

4, The money in transmission through it.

The chartered banks are prohibited from engaging in trade, or dealing
in goods or lands, or lending money upon their security; but they may take
as collateral sccurity for loans, mortgages on real estate, chattel mortgages,
warehouse receipts, bills of lading, stocks, bonds, debentures, ete.

They cannot take a mortgage on real estate or on chattels as security for
a loan, but after a loan has been made they may take a mortgage as collateral
security. They must not lend money upon their own stock, or the capital
stock of any other Canadian bank. They cannot hold real estate that comes
into their hands for more than seven years except for use of the bank, unless
the time is extended by the Treasury Board, which in any event must not
exceed five years longer.

Banks may issue as much note eurrency as the requirements of trade de-
mand, up to the full amount of their unimpaired paid up eapital.

Notes smaller than $5.00 are issued by the Dominion Government, but
the $5.00 notes, and over that in multiples of fives, by the banks.

The Government of Canada will pay gold for Dominion notes when
presented at any branch office of the Receiver-General.

The various banks send back the notes of all other banks it receives each
day for redemption and pushes out its own notes, hence redemption is going
on every day.

When requested to do so, every chartered bank is required to make pay-
ment in Dominion notes to the extent of $100 in any denomination that may
be desired.

Banks may charge any rate of discount without incurring any penalty,
but cannot recover by suit more than 7 per cent.

Collection fees allowed banks are: Under thirty days, one-eighth of 1 per
cent. ; thirty days and over but under sixty days, one-fourth of 1 per cent.;
sixty days and over but under ninety days, three-eights of 1 per cent. ; ninety
days and over, one-half of one per cent.

These fees, however, are now virtually obsolete, as the banks are not
charging as much.

Agents’ fees when collected by other banks in addition. For small sums
a minimnm fee of fifteen cents is charged.

274 Security for Note Holders.

Canadian bank notes are secured:

1. By being made a first charge on the assets of the bank.

2. By the double liability of the shareholders of all banks, except the
Bank of British North Ameriea, which holds its charter from the Tmperial
Government.
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3. Each bank iz required to keep in the hands of the Dominion Govern-
ment a deposit equal to 5 per cent. of its average note circulation, which
fund is called the * Bank Cirveulation Redemption Fund,” and should the
liquidator be unable to redeem all the notes of any bank that may have
failed, recourse is had to this fund. And if this fund should not be sufficient
to redeem all the notes of the insolvent bank, then all the other chartered
banks are required to contribute pro rata an additional sum sufficient to
make good the deficiency.

With this deposit with the Government, the double liability of the share-
holders, together with the general assets of the bank, note-holders are always
amply secured.

As the bank notes draw five per cent. interest from the date of suspen-
sion until the liquidator announces that lic is ready to redecm thew, other
banks will cash them at par, and are required by the Bank Act to do so;
therefore, the bills of our chartered banks are as safe as are our Dominion
notes, or gold or silver coins.

The chartered banks redeem their notes in gold when presented at the
place where they are made payable.

If the holder of any bank bill loses it through fire, or it is otherwise
destroyed, he is entitled to have it redeemed in full by giving indemnity,
the same as in lost promissory notes, But identity is difficult unless the
holder knows its number.

Torn, mutilated or soiled bills may also be exchanged for new ones.

275 Security for Depositors.

As banks are required to make a full return to the Government each
month of their circulation, and deposits, and the amount of their reserves,
any bank attempting to lessen its reserves below a reasonable percentage
of its cirenlation would soon lose public confidence enough to put depositors
on their guard.

The total amount of the note eirenlation must never exceed the amount
of the unimpaired paid-up capital of the bank, and no dividends or bonus
must be paid ont that will impair its paid-up capital, so nothing short of
a eriminal misuse of the funds of the bank on the part of its officers, accom-
panied hy nndetected false Government returns, can bring any of our char-
tered banks in a position where depositors would suffer loss,

Note-holders are made a first charge on the assets of a bank that goes into
liqnidation.

Dominion Government claims are a second charge. the Provineial
Governments third, then the depositors and general creditors.

280 Cheques.

A cheque is a bill of exchange drawn on a bank, payable on present-
ment. They have no days of grace.

A cheque is not legal tender, nor vet money, and a person cannot be
compelled to accept it in payment for a debt.

The practice of making payment by cheque is becoming general. Tt
saves time in counting change, prevents mistakes in connting, and liability
of loss by theft. A returned cheque from the bank, bearing the pavee’s
endorsement, is also the hest evidence of payment a man ean have. and
shonld be filed awayv the same as a receipt.
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Cheques sent to places other than the town or city of the payee Banlk
should be made payable at par, by writing *“ and exchange " after the amount.
Otherwise the payee loses from fifteen to twenty-five cents for exchange, even
on small cheques.

Cheques are negotiable the same as notes are, and are subject to the
same laws that govern other bills of exchange as to validity, presentment
for payment, and notice of dishonor in order to hold drawer and endorsers.
And if the bank refuses payment the holder may sue either the maker or
any prior endorser that may be on the paper.

A cheque may be made to answer for a receipt for payment of a par-
ticular debt by inserting after the amount what it was given for, as “in
full of account,” or “for invoice of 10th inst.,” ete. But like a receipt it
is merely documentary evidence of the payment of that much money, and
if more shonld be owing it does not cancel the remainder. Tt does not
bind the payee, but he may accept it and give credit for its face value,
unless it makes such settlement the condition of its acceptance.

Cheques operate as payment until presentment has been made and pay-
ment refused.

281 Presentment of Cheques.

A cheque received should be presented for payment not later than the
following day, or forwarded if the bank is in a different place or town.
Even twenty-four hours, under certain cirenmstances, have been held to be
an unreasonable time to hold it, and the holder in such cases must bea:
whatever loss may oeenr through failure to present it promptly.

Presentment and notice of dishonor, if not paid, are just as necessary
with cheques as with other bills, to hold the drawer and prior endorsers
liable, if they have been transferred.

A cheque refused to be paid by a bank upon which it is drawn should
usnally be immediately returned to the drawer, if it had not previously
passed through other hands, unless it had been “ certified ” by the bank, in
which case the bank is liable. If there is an endorser he, of course, wonld
be surety to the holder.

If a cheque is not presented within a reasonable time, the endorsers are
discharged, but the drawer only to the extent that he has suffered damage
by the delay. In other respects a cheque is good until barred by the Statute
of Limitations.

282 Cheques Payable to Bearer,

A cheque payable to bearer may be paid to bearer, notwithstanding the
fact that some previous holder may have endorsed it ““payable to the order
of " some individual. !

A cheque payable to “cash” is payable to bearer.

A cheque payable to John Smith with the words “ bearer or order » struck
out, would nevertheless be payable to John Smith or order. With cheques,
as with promissory notes, “ bearer or order ” is not essential to their negotia-
bility. If it is desired to be payable to a certain person or firm and to no
other, prohibitive words must be used, as “pay John Smith only.” See
section 180,

Banks usually require the person presenting a cheque for payment to
endorse it, no matter how it is written, but this is a custom of the banks,

“
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and not a statutory requirement. The endorsement of the paper required
by the bank is for the purpose of identification only. As the bank’s liabili-
ties are unavoidable if it pays a forged or a raised cheque, or pays the
wrong party, that simple precaution to procure proof as to whom the money
was actually paid is only reasonable, and an endorsement, without recourse,
would serve the purpose.

283 Cheques Payable to Order.

The form shown below is the standard form now used in the United
States and quite generally in Canada.

it B — - . =
Towonte, .l/r/)4/rm/ﬂ' 4, 7971

Imperial Bank of Canada

PAY TO THE ORDER OF

The D. A Ross Co. S150.00
(;n- MHeandved and "5_/'/ RN .(/;7/4II‘J.
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In the above form the cheque is not made payable to the payee, but to
lis order, hence he must endorse it before the bank would seem to have a
right to cash it, or to receive it on deposit. But Section 22 of the B. of
Ex. Act, Chap. 119 R.S.C,, interprets it differently, and makes it optional
with him, as: “Where a bill, either originally or by endorsement, is
expressed to be payable to the order of a specified person, and not to him
or to his order, it is nevertheless payable to him, or to his order, at his
option.”

284 Post-Dated Cheques,

A cheque is not invalid by reason that it is not dated, or that it is dated
on Sunday, or dated forward or backward. (See Section 162 for defects
that do not invalidate.)

A cheque that is post-dated is held not to be a cheque, but a bill of
exchange, payable at maturity, and entitled to three days of grace, as between
maker and payee. This being the ruling of the courts, as particularly estab-
lished in Forster v. Mackreth, T.R., 2 Ex. 163 (186%), it must be observed
that a post-dated cheque is taken ont of the provisions of the Act governing
cheques and must be treated “ as a bill of exchange at so many days date as
intervene between the day of delivering the cheque and the date marked upon
the cheque.”

Of course, if the payee, or a transferee, merely held the cheque until the
date it bore, and then presented it to the bank for payment, it would be pay-
able on presentment, for the bank would have no evidence that it was post-
dated. But if in the meantime the maker had countermanded payment or
there were no funds on deposit at maturity, and the bank refused to honor
it, it would be a bill of exchange in the hands of the holder. In such case
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if the cheque had been issued by one member of a firm in the firm name who
had authority to issue cheques, but not bills of exchange, the firm would not
be bound by the post-dated cheque, only the partner who signed it. Forster
v. Mackreth covers this point also.

A cheque dated on date of issue, say Dec. 15, 1912, but written in the
body or across the face of it “ payable Jan. 15, 1913,” would not be a cheque
but a bill of exchange payable Jan. 15th with three days of grace, and the
bank could only cash it before maturity in the sense of discounting it, and
could not charge the maker’s account until the date of maturity, The follow-
ing would be an illustration:

Ne Toronto,  Lecemtber /51972

THE NORIHERN CROWN BANIK
Pay to the nn{arof’%‘ﬁ/ _/om, A, /J:" /943 l

the sum of Ailt Honcthed avnot ’ /’7;1)0“61'.‘6

|
$ /-’7’7':!;' /MM(“A. 1
]

285 Cheques Without Funds at Bank.

For a person to obtain goods or money by giving a cheque when he had
no account at the bank would be obtaining the goods or money under false
pretences, the penalty for which is three years’ imprisonment. But if the
money were deposited in a bank to cover the cheque before its presentment,
there would then be no fraud in it, although the transaction would be
irregular,

But simply not having enough money in the bank to cover the cheque
would not incur any such penalty, unless the amount of cheque would be so
much greater than the usual amount on deposit that a fraudulent intent
would be manifest, or in case where numerous cheques would be given
greatly exceeding the usual amount on deposit or the amount to his eredit
at that time, it would be difficult to escape a penalty for fraud, or for
obtaining goods or money under false pretences.

286 Certified Cheques.

The practice of “certifying” cheques for the drawer instead of cash-
ing them is a favor on the part of the bank to its customers. In sending
cheques to strangers or to distant cities, or for deposit with tender on a
contract, or other cases where the equivalent of actual cash is necessary,,
the drawer may request the bank to “ certify” or mark them “good.” In
that case it is immediately charged against the drawer’s account in the
bank, just the same as though he had drawn out the money himself. There
are several ways in practice by the banks for “marking” or “certifying”
cheques ; sometimes the word “certified” or “good” is written on the face,
giving the initials of the name of the ledger-keeper and the ledger folio, and
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sometimes the word “accepted” with the name of the bank, date, ete., are
stamped on the face, but the effect is the sume in each case.

A “certificd cheque” sent anywhere in the country will be accepted as
cash, and will be cashed by other banks, because the bank's certification
guarantees that it is issued in good faith, that the drawer has money on
deposit with which to honor it, and that the bank will hold such funds for
! the payment of such cheque when presented by a holder entitled to receive

the money ; but it does not guarantee payment to any holder. Apart from
: this guarantce the holder of a “certified” cheque is in no different position
from the holder of an unmarked cheque. If a drawer should countermand
payment of a certified cheque before it is presented for payment, the bank
is under the same obligation to its customer to withhold payment that it
would be if the cheque were not certified. In such case the bank practically
becomes the trustee of the money for the payee or endorsee, and can only
safely pay the cheque after the court has settled the question of ownership.

There is unanimity among authorities that a cheque, being a demand
draft on a bank, is “accepted” by payment, and that there is no such thing
as “acceptance” for the drawer apart from payment. Likewise the payee
or holder has no right to present a cheque to the drawee-bank except for
payment. But if when presenting it, and being informed that there are
funds ready with which to pay it, he does not take the money, but instead
has the bank certify the cheque, that constitutes its payment and the
drawer and indorsers are thereby discharged. TIn this ease the bank becomes
the debtor of the holder for the amount of the cheque. Boyd v. Nasmith,
17, O.R. 42. The cheque is in such case an acceptance of the bank, but
not when “marked” for the drawer. As regards its subsequent negotiation a
certified cheque before delivery is subject to all the rules applicable to
uncertified cheques, Gaden v. Newfoundland Savings Bank, 1899, A.C, 281,

A bank in “certifying” a cheque for the drawer does not acquire any title
to it; and such certified cheque does not cease to be the property of the
drawer until it is paid by the drawee bank. Thompson v. Giles, 2 B, & C.
422, In Gaden v, Newfoundland (above), the drawer had the cheque cer-
tified hefore she delivered it over to the payee, but the certifying bank failed
before the cheque in due course reached their office.  The payee, although
accepting the cheque as cash, sued the drawer for the amonnt and recovered
it, the Conrt holding that the bank had never acquired any title to the cheque,
but that it was the property of the drawer.

From the above it follows that such “certified cheque” also remained
subject to countermand of payment.

A cheque, whether certified or not, that has been lost or stolen before
issue is worthless in the hands of any holder. The cheque is still the pro-
perty of the drawer, and if the finder, or thief, negotiates it, even an
innocent holder for value obtains no title to it.  And if the drawer of such
cheque, vhether certified or not, conntermands payment before it has been
honored by the drawee bank the bavk is legally bonnd to refuse payment.
If the name of the payee on such lost or stolen cheque, whether certified or
not, should be forged by the finder, and the drawee hank should pay such
cheque to the holder ont of the funds of the drawer he may reciver the
amount from the bank if he gives notice in writing of such forgery within a
reasonable time, The Bills of Exchange Act, section 49, allows one year.
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A cheque marked “good for two days only,” carries the guarantee of
the bank for the two days, but if not presented for payment within that
time the guarantec is lost, and the cheque becomes as though it had not
been certified. Of course, any other number of days would be the same.
287 Crossed Cheques.

Where it is desired that a cheque should not be negotiable, except
through a bank, it may be “crossed.” The crossing may be either general
or special.

1. A cheque is crossed generally when it has:

(a) Two parallel transverse lines drawn across the face, or

(b) Two parallel transverse lines drawn across its face with the word
“Bank” written between them, with or without the words “ not negotiable,”
or

(¢) Two parallel transverse lines, either with or without the words “ not
negotiable” written between them.

2. A cheque is crossed specially when the name of a particular Bank
is added, as “ Bank of Toronto,” in which case the cheque is erossed to that
particular Bank.

2. Any person receiving an uncrossed cheque is at liberty to cross it
either generally or specially, or if it is crossed generally when he receives
it he may cross it specially.

The drawer only can uncross a cheque that has once been crossed by
writing between the lines *“ pay cash,” and initialing it, after which it will
be negotiable again.

Crossed cheques are extensively nsed in England, where the banks are
not held responsible for the endorsation of cheques, hence business men
to be on the safe side very commonly “cross” their cheques so they cannot
be paid in cash over the counter, but must be paid through a customer’s
account, who being personally known at the bank, payment to the wrong
person would be impossible. But in Canada the banks are held liable for
the endorsation of cheques, hence no need of “ crossing.” Cheques are here
so extensively used in payment of wages, ete., paid to thousands of persons
who have no account at a bank, that “ crossing” is searcely ever resorted to.

A crossed cheque payable to a person not a customer of the bank may
be cashed by the bank, but it assumes liability if it pays to the wrong party.
288 Form of Crossed Cheque.

The following form constitutes a gennine safety transfer cheque:

‘.‘

SOV S

3o D)olbers
ARlfred Bavaore—
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Drovers and other business men who receive large sums of money in the
city would find safety in using these “crossed cheques.” Instead of carry-
ing the money home with them they could deposit it in one of the city
banks, and take a “ certified” cheque crossed to their home bank. In case
of robbery no person could possibly make any use of such cheque, as it is
absolutely non-negotiable, and only payable at their own town bank and
through their own account,

200 Trust Funds Cheque.

In the following form the drawer does not restrict the negotiability of
his cheque, neither does he place any responsibility on the payee to endorse
the paper in the event that he does not negotiate it.

St. John's, Njd.,
February 16, 1914

The Bank of Nova Bcotia

Q/ﬁu/l/ lo . ‘. /{ f/y‘ul‘nr o ()ﬁ(‘/tn

0::1 . I//:;'ll/utr/ and W/‘nn ~ Dollans §715.00

c »
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In trust,

But if it is negotiated the drawer makes it compulsory for the payee
to endorse it, thus securing indisputable evidence of payment when the
endorsed cheque is cashed by the bank.

In using a cheque as above, of course the drawer would have a “ Trust
Account” with the bank, and the cheque is payable out of such frust funds
only, and eannot be charged against his private account. Funds in a Trust
Account cannot be garnisheed nor taken under execution for any private
debt of the depositor.

Executors, administrators, solicitors and officials in general holding
estate, or church, or society funds in their hands are in equity bound to
keep such trust money separate from their own, and provide that the
cheque “In trust” shall be the voucher of every disbursement connected
with such funds.

No responsibility is placed on the bank when snch an account is opened.
The bank is not required to enquire into either the nature of the trust, or
to what purpose the cheque is being applied.

294 Relation Between Bank and Depositor.
The relationship between bank and depositor is in general that of
debtor and ereditor. The bank is not a trustee, nor agent, nor bailee to the
depositor, and is not subject to those laws. The bank’s relationship is very
wide in its general course of business, but to the depositor it is limited.
As a debtor the bank is under an implied obligation to pay the depositor’s
cheques drawn on it to the extent that it is a debtor, but no further.
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If a depositor draw a cheque on his bank for a greater sum than he
has to his credit, three courses are open to the bank to choose from :

1. It may refuse to cash the cheque, or

2. It may, if it feels safe in assuming the obligation, cash the cheque
and become the creditor to the depositor to that extent, or

3. It may make a partial payment, paying to the extent of the funds
to the credit of the depositor, providing the holder of the cheque will
receive it,

While there is no legal impediment to prevent such partial payment, it
would lead to endless annoyances to the banks and to frequent complications
in trade if such a procedure were allowed to become a bank custom,

206 When Banks Are to Refuse Payment of Cheques.

1. If payment has been countermanded by the drawer before the cheque
has been accepted, or countermanded by an executor, assignee, or court. In
countermanding payment of a cheque the notice must be given the manager
and not to the ledger-keeper or teller. This was confirmed by Judge
Madden in a Division Court suit at Kingston, March 27, 1908, in which
a customer had sued his banker for negligence in paying a $50 cheque,
payment of which he had countermanded by verbal notice to the ledger-
keeper. The written judgment of the court was that as a question of law
such notice to be effectual should be given to the manager of the bank, and
in writing.

2. Notice of the drawer’s death. Payment after the death, but before
notice, would be valid.

Notice of the death of an attorney who issues a cheque under a power
of attorney, before his death, does not require the bank to withhold pay-
ment, as the attorney is only an agent.

3. Where a garnishee order has been served on it.

4. Tf a cheque is not regnlar on the face of it, or is post-dated, the
bank wonld pav it at its peril.

5. Official notice of the drawer’s insolvency. Rogers v. Whiteley, 9,
A. C. 118 (1892).

The holder of a cheque has no action for damages against a bank if it
refuses payment, unless it is a “certified cheque.” Te may sue the drawer
or a prior endorser, or he may garnishee the funds of the drawer in the
bank, but has no action against the bank.

296 Banks' Liability in Paying Cheques.

If a bank pays a forged cheque the bank is the loser. It iz the same
with “raised cheques,” where they have been raised from a smaller to a
larger sum, the bank loses the difference unless it can be shown that the
drawer’s carelessness in writing the cheque facilitated the forgery. For
instance: If you were to write a cheque for “ five” dollars, and commenced
so far from the end of the paper that the forger had sufficient room to
write “fifty? before the five, thus making it “fifty-five”; or, if you were
to leave blank space enough after the “five” for an expert to turn the
“five” into “fifty,” or to add “hundred,” and the imitation in the writing
was good, the bank wonld not be held responsible. Also, in cases where
the drawer is careless in writing his signature, having no uniform style,
0 the bank could not positively identify his signature, then the bank would
not be held responsible for payment of a forged cheque.
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Paying a cheque drawn payable ““to order” to the wrong person, even
though of the same name, is the same thing in effect as paying it on a
forged endorsement, and cannot be charged to the customer’s account ; hence
the reasonableness of always requiring the person who receives payment to
endorse the paper.

A cheque made payable to James Smith, guardian of Mary and William
Brown, should be endorsed “James Smith,” simply. The teller, however,
must know that the endorser—James Smith—is the person described as
guardian for Mary and William Brown; so in all cases where the payee is
very minutely described, it is for the protection of the bank in identifying
the payee and not as a direction for the form of the endorsement.

208 A Group of Reminders,

If a drawee writes his acceptance on a draft, it is still in lus power
to cancel it while the paper is in his possession, unless he has notified the
bank that he had accepted it.

If a bank pays money to an “innocent holder for value” on a forged
cheque it cannot recover the money from such third party.

A bank that certifies a cheque that is afterwards “raised” is liable to &
collecting bank which may have cashed it for the original amount of the
cheque only.

Presentment of a bill for payment may be made any time during the
day of the due date, even after three o'clock, if the notary or holder can
find any person anthorized to pay or refuse payment.

Waiving “notice of dishonor” does not relieve the bank from the
obligation of presentment for payment.

The holder of a note, whether a bank or a private individual, cannot
part with the custody of eollateral seeurity without releasing the endors-
ers, unless they give their consent.

Promissory notes held by a bank as collateral security for advances to
a customer eannot be garnisheed, as they are personal property and not
money due.

If coupon bonds or a mortgage is left with a bank as collateral se-
curity the bank will be liable if the customer loses through neglect to
collect the interest,

If a cheque is presented for payment which has the word “duplicate”
written across its face, but is in other respects regular, the bank may safely
cash it, and refuse to cash the original, shonld it be presented before re-
ceipt of the drawer’s notice stopping payment of the original.

The holder of a dishonored cheque that has not been “certified,” has
no action against the drawee bank, but he may sue both the drawer and en-
dorsers, if any.

A bank, in the interests of its enstomer, may take part payment on a
bill or note, unless specially forbidden by the payee to do so, and by notice
of dishonor reserve recourse against drawer or maker and endorsers for
the remainder.

Where a bill is held over for a few days after maturity by arrangement
with the drawer and endorsers, the arrangement must amount to a waiver
of notice or an admission of notice of dishonor. TIf not paid at the end of
the time the bill could not then be protested.

Tn an action against an endorser it is not necessary to prove that there
were not sufficient funds at the place named in the instrument for pay-
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went; aud for an inland bill, except a Quebec bill, it is not necessary te
prove that the paper was protested, but merely prove due presentment, non-
payment, and notice of dishonor. These last are essential ; protest is super-
tluous.

The legal intention and effect of each of the signatures on a negotiable
instrument was established generations ago, and the courts invariably con-
strue the contract of each in accordance with the time honored customs.
The scales of justice in this respect are held evenly, and men in business
must not ““ winee ” if they are pinched by a law one or two hundred years
old, with which they have not taken the trouble to familiarize themselves.
299 Deposits by Minors.

Section 84 of the Banking Act provides for the deposit of funds in a
chartered bank in the name of a minor without any distinetion as to age.
The minor may add to or draw from such deposit either principal or in-
terest from time to time without the intervention of the parents or guardi-
ans,

The amount that may be kept on deposit is limited to $500, in those
Provinces where the provineial laws would not permit such person to con-
tract in this way if it were not for this Section in the Banking Act.

Money thus on deposit of a deceased minor can only be withdrawn from
the bank by an administrator. 1f the bank wishes to allow the parent or
guardian to withdraw the money, it may, of course, do so, but at its own
risk. An indemnity bond in most cases would be sufficient protection.

The Newfoundland Bank Act also provides for children’s deposit ac-
counts allowing them to deposit and draw out funds the same as the
Canadian Bank Aect.

301 Bank Drafts.

A bank draft is a draft of one bank on another, payable on demand.
The cost to the remitter is usually one-quarter of one per cent. more than
the face, but it is cashed at par by the bank on which it is drawn and by
other banks in the same town or city. It is a safe medium for the trans-
mission of money to others, or in carrying sums of money when made payable
to your own order. When drawn on a foreign country they are called
Foreign Bills of Exchange. The following would be treated as a foreign
bill both in Canada and Newfoundland.

| Bank of [ontreal

| .u/:a-anﬁ.‘ }; neary Cthy 7972

Bay to the Onden of A itiaon T Janes

I
‘ AAAA
.7::0 .7/«91(/#:(/ and &yi‘/yw_ g}a/én.
l([ (yﬁlﬂll/, ':
. Bank of Mdontreal, L Manager.
\ ST. JOHN'S, NFLD. E Dickout,
Accountant.
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302 Deposit Receipt.

Deposit Receipt, commonly called “certificate of deposit,” is a receipt
given by a bank for money deposited. It bears interest, but is not negoti-
able in Canada. In a legal sense it does not differ much from any other
form of receipt. In most of the States of the American Union, except
Pennsylvania, it is classed as a negotiable instrument, and in Canada if the
deposit receipt contains the word order it is held to be negotiable by endorse-
ment as per 17 O.R. 574 (1889).

The following is one form of such receipt:

Forym or Basxk Derosir Recrier.

$s o5 snras NOioiieiin
.................. 19..
L O Y L e e
the sum of Dollars, which
amount will be accounted for to.................. by this
Bank, and will bear interest at the rate of . .. ... per cent. per

annum until further notice. Fifteen days’ notice of with-
drawal to be given, and this receipt to be surrendered before
repayment of either Principal or Interest is made.

No interest will be allowed unless the money remains in

the Bank. ....... months.
This receipt is not negotiable.
For........ ( Bank).
.-lr("o.un{nnk o Mannﬂr.r.

304 Bills of Lading.

A bill of lading is a receipt by a carrier that goods have been received
for carriage and upon its transfer the property in the goods mentioned in
it passes to the transferee.

Bills of lading are classed as negotiable instruments, but they are not
like bills of exchange, for the transfer and endorsement of a bill of lading
gives no better title to the goods than the endorsee himself had, so that if a
bill of lading endorsed in blank were lost or stolen the finder or thief could
not give a good title to an innocent third party. When the bill of lading
for goods purchased has been received the owner may transfer it to a bona
fide purchaser for value, or he may pledge it as security for advances from
a bank and in both cases give a title that is good agaiust the seller and
shuts out the right of stoppage in transitu. Benjamin on Sales, page 919,
1906 edition.

The shipper may also attach the bill of lading to a demand draft pay-
able to the order of a hank, thus compelling the purchaser to pay the draft
before the delivery of the hill of lading and goods.

306 Letter of Credit.
Tt is a common custom for persons going to a foreign country on busi-

ness, to deposit money in a bank at home and receive from such bank a letter
of credit upcn a bank in the conntry where the money will be needed, or
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upon an agent of the bank in such country, authorizing such bank or agent
to cash the drafts or cheques of the payee up to the limit stated in it. This
letter of credit costs nothing except its face value, and enables the holder
to obtain funds in the foreign country as readily as he could in his own
town, without the risk of carrying it with him. It is not a negotiable
instrument.

Persons of well-known financial standing, or one who has a satisfactory
guarantor, may obtain a letter of credit from a banking house without
depositing the money until he returns.

306 Circular Letters of Credit.

Circular letters of credit are commonly used by travellers, as by this
means money may be obtained in various countries the same as by the
ordinary letter of credit in a particular country.

The following is one form of a Letter of Credit:

Crrcvrar LerTer oF CrepiT,

Issued by
D o005 50005 3¢ I
Tur Cavaviay Basx or ComMEercr,
ORI 5ol . 56 190
To the Banks mnamed in our Letter of Indication (Introduc-

tion).
This letter will be presented to you by..................
in whose favor we have opened a credit of ..............
sterling, to be availed of by his (her) demand drafts on the
Banl: of Scotland. Lothbury, London, which we request that
you will negotiate at the current rate of the day, less your
usual charges.

The drafts should bear the following clause:

Drawn under.......ooveeonvenss oPpaH N0y vov vs 3
they should be drawn within one year from date hereof, and
date and amount of each draft cashed are to be entered in
the space provided on the back of this letter.

N is provided with a copy of
our Letter of Indication, wherein. .........signature may
be found.

For the Canadian Bank of Commerce,

This letter of credit is accompanied by a letter of introduction, bearing
the signature of the payee, also a list of agents or correspondents where the
money may be drawn.

307 Warehouse Receipts.

Warchouse Receipts are rveceipts given by the owners of warehouses,
elevators, ete., acknowledging the receipt of goods and chattels stored or
kept for the owners of such property. These receipts are negotiable by en-
dorsement, and are used largely as collateral security by business men along
with their notes for present advances by banks.
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The transfer of a warchouse receipt to secure a past due debt iz not
illegal, but it does not transfer the goods. Fall ». Shortley, R.J.O. 1 8.C.
389 (1892).

A warehouse receipt to be valid as security must be for goods actually
in possession and not for goods which are not all yet in storage. Milloy ».
Kerr, 8 S.C.R. 474 (1880).

Receipts usually given by the ordinary storage warehouse for house-
hold goods and furniture are generally made non-negotiable. Such can only
be transferred by assignment.

The following is one form of Warehouse Receipt:

WAREHOUSE RECEIPT.

TRCCCi\"Cb in Store from W. H. Hamilton, in..
Warehowse at 29 Wellington Street, Toronto, Goods as per
schedule of the total value of $950.00, to be delivered pur-
suant to the order of W. H. Hamilton to be indorsed
hereon, and on produetion of this receipt only.

This 15 to be regarded as a receipt under the provisions of the Revised statutes of Ontarlo
Chap. 122, and of the Revised Statutes of Canada, Chap. 120, intituled ** An Act respecting
Bank and Banking,” as the same may be amended by subsequent Acta,  Clanses of the
Criminal Law relnting to Warchouse Recelpts are printed on the back hercof,

. Eseire Warenovse Co., Limrren.

Toroxto, Oct. 10111, 1910,

CHAPTER X.

DUE BILLS, ORDERS AND RECEIPTS.

315 Due Bills.

A due bill is a written acknowledgment of a debt. They are not nego-
tinble, either by delivery or by endorsement, no matter if the word bearer or
order is nsed, beeause they are not a promise to pay.

They may be transferred by assignment. The following is a very good
form, written across the back:

“TFor value received, T hereby assign to James Smith the within due
bill.” Harry Porrs.

Smith should notify the maker of the due bill that he has purchased it,
and that the money is to be paid to him only.
316 Forms of Due Bills.
1. Payable in goods.
Nerson, B.C., Aug. 4th, 1910.
Due James Smith Ten Dollars in goods from our store.
£10.00, Hinsarn & Sone,
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2. Payable in money.
Forr Erie, Aug. 4th, 1910,
Due James Smith for value received Ten Dollars.
$10.00. W. Laur.

817 An1 0. U.

An L.O.U. is payable in cash, and on demand if there is no agree-
ment to the contrary The ereditor’s name is not usnally inserted, but it is
better to insert it. They are not a promise to pay, hence not negotiable.

Haminron, Aug. 4th, 1910,
I. 0. U. Twenty-five Dollars.
J. J. Havx.

But if a promise to pay were added to the 1. O. 17, it would be a
promissory note and nerotiable, as follows: (DBrooks ». Elking, 1836, 2 M.
& W. 74.)

J. W. Smith, I. 0. U. Twenty-five Dollars, to be paid Dec. 4th, 1910.

J. J. Haun.
320 Orders.

An order is a written request to deliver goods or money on account of
the person making the request. When such order is reccived and acceded
to, the person signing the order should be charged for the amount. If the
order is in favor of a third party, the name of the party receiving the goods
or money should be mentioned in the entry, and the order preserved until
settlement is made,

They differ from a draft in being more simple in form and generally
for goods instead of for money. If the drawee owes the drawer the amount
payment can be enforced by the payee.

P Cosarr, Ont., Ang, 12th, 1910,
Mr. James Smith:
Dear Sir,—Please pay to Henry Brooks or order Thirty-
five Dollars and charge the same to the account of
$35.00. S. W. Jonrs.

Moroex, Man., May 19th, 1910,
Mr. W. Winters:

Dear Sir,—Please let Mr. I. Brooks have from your store
Fifteen Dollars in such goods as he may wish and charge to
account of

Avrex. B. Barron.

Avimer, May 26th, 1910,
Mr. W. Winters:
Dear Sir—Please pay to the bearer, Mr. H. Brooks,
Thirty-five Dollars from the funds left with you yesterday.

W. A. Purnures.
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322 Receipts, Various Forms,

A receipt is a written acknowledgment of having received a certain
sum of money or other value.

A receipt is not absolute evidence of payment, but it throws the burden
of proof upon the party who impeaches it. It may have been obtained before
payment was made, and then payment refused, or it may have been obtained
through fraud, or for some other purpose; but the burden of proof rests upon
the party who gave it to show wherein it is not valid.

A receipt given in full of all demands to date would not bar the credit-
or’s claim for an additional item of account if an error had been made which
he could satisfactorily prove. It is evidence only that so much value had
been received or money paid.

A cheque received, and having marked on it “in full of all demands” or
“in full of account,” which does not cover the account in full, may still be
endorsed and cashed at the bank in the usual way without losing the balance
of account. If the debtor inserted those word: in the cheque through mistake
the court would correct it, if proven; and if done intentionally the court
would also order the correction. If, however, it stated that the amount
ghould be paid on the condition of its being received as payment in full of
account, then its acceptance and endorsement by the creditor would cancel
the balance of debt. It would then be a “compromise” settlement and
binding.

It is a creditor’s duty to give a receipt on the payment of a debt, but
generally he cannot be compelled by law to do so. When he holds a debtor’s
note, or any other security, he is compelled to surrender it on payment, also
a mortgage when paid.

When a receipt is taken from an agent or collector it should have the
name of the principal on it, as well as that of the agent or collector, who
should always designate himself as “agent” or “collector.”

When a receipt is likely to be refused, payment should not be made
except in the presence of witness.

When a receipt is given for money paid on a note or other contract, and
an endorsement made, the latter should state the fact that a receipt was given,
and the receipt should state that the amount had also been endorsed on the
note, or other written instrument.

The following forms of receipt are in general use:

323 Receipt on Accourt,
BroogvirLe, May 28th, 1910.

Received from James Smith One Hundred Dollars on
account,

$100.00. H. SumMmERs.

824 Receipt in Full of Account.
TuoroLn, Aug. 28th, 1910.

Received from Leslic McMaan One Hundred Dollars in
full of account to date.

$100.00, J. Barrex.
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against one person by another,

RECEIPTS,

Receipt for Rent,
Branoon, June 1st, 1910.
Received from James Smith One Hundred Dollars for
three months’ rent of store, No. 4 St. Paul Street, due May
1st.
$100.00. Perer MyEers.
Money Received Through Third Party.
Orrawa, July 6th, 1910.
Received from Peter Smith, by the hands of A. Young,
One Hundred Dollars, in full of all demands.
$100.00. H. Barres.
Receipt for Payment of Legacy.
Kivrarsey, Man., July 2nd, 1910.
Received from J. E. Anger, executor of the last will and
testament of Henry Williams, of Winnipeg, deceased, the sum
of Four Hundred Dollars, in full of a legacy bequeathed to
me by said will. Avrsert Howie.
Receipt by Clerk.
Werranp, May 12th, 1910,
Received of Peter Smith Forty Dollars in full of account.
$40.00. Gro. Boraar (per Jones).
Receipt for Note.
Bersmont, Man., May 16th, 1910.
Received from Peter Smith note at four months from this
date for One Hundred Dollars in full of account.
$100.00. C. E. WeEks.
Receipt for Property Held in Trust.
Syoney, N.S., Aug. 16th, 1910,
Received from Peter Smith one Gold Watch to be held in
trust for him, and delivered to his order without expense.
S. Kerr.
Receipt for Interest paid on Mortgage.
Truro, N.8., June 1st, 1910.
Received from Peter Smith One Hundred Dollars, being
amount in full for six months’ interest, due April 2nd, on
his mortgage, ‘n my favor, dated October 2nd, 1902, which
amount is alwo endorsed on the mortgage.
$100.00. J. C. Pork.
Receipt for Payment on a Note,
ToronTo, May 4th, 1910,
Received of Peter Smith One Hundred Dollars, in part
payment of his note in my favor, dated September 4th, 1904,
which amount is also endorsed on the note.
$100.00. J. W. Sykes.

Release.

87

A release is a written discharge of a debt, claim, or demand held

No special form of wording is necessary.
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simply using words that convey the intention to release, acquit, and dis-
charge the person from the debt or obligation. It is given under seal, and
will discharge any debt whether acknowledged or not.

Releases may be individual, as when one person releases another from
a debt or demand, or they may be mutual, as when two persons have been
trading with one another, and have contra accounts running for a con
siderable time. When a settlement is made, they very frequently release
each other from all demands. A release will bar out any chance of opening
up the matter again by showing that a mistake had been made, whereas a
mere receipt in full of the demands would not do so. Anrd they should be
used more frequently than they are. The following is full form:

337 General Form of Mutual Release.

This indenture, made the 17th day of June, A.D. 1910,
between Ilenry N. Iibbard, of the first part, and Benjamin
M. Disher, of the second part, all of the Township of Bertie,
County of Welland, Provinee of Ontario, merchants.

Wuereas, there have been divers accounts, dealings, and
transactions between the said parties hereto, respectively, all
of which have now been finally adjusted, settled and disposed
of, and the =aid parties hereto have, respectively, agreed to
give each other the mmutual releases and discharges herein-
after contained in manner hereinafter expressed:

Now, therefore, these PPresents Witnesseth that in con-
sideration of the premises and of the sum of one dollar of
lawful money of Canada to each of them, the said parties
hereto, respectively, paid by each of them at or before the
gealing and delivery hereof (the receipt of which is hereby
acknowledged), each of them, the said parties hereto, re-
gpectively, doth hereby for himself, his heirs, exeentors, ad-
ministrators and assigns, remise and release and forever acqnit
and discharge the other of them, his heirs, exeeutors, ad-
ministrators and assigns, all his and their lands and tene-
ments, goods, chattels, estate, and effects, respectively,
whatever and wheresoever, of and from all debts, sum and
sums of money, accounts, reckonings, actions, suits, eause
and canses of action and snit, elaims and demands whatso-
ever, either at law or in equity, or otherwise howsoever,
which either of the said parties now have, or has or ever had,
or might or econld have against the other of them, on any
aceount whatsoever of and concerning any matter, canse or
thine whatsoever between them, the said parties hereto, re-
spectively, from the beginning of the world down to the day
of the date of these presents,

Tn witness whereof the said parties hereto have hereunto
set their hands and seals,

Signed, sealed and delivered
in the presence of
N. BreEwsTER.

Hexry N. Hignarn,
Brxaamiy M. Disuer.
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CHAPTER XL
INTEREST.

346 Legal Rate of Interest.

The legal rate of interest in Canada is now five per cent. per annum.
The rate which had formerly been six per cent. was changed to five by Act
of Dominion Parliament, Chapter 29 of 1900, and came in force the Tth
of July of that year. Any rate, however, can be collected that a person
binds himself in a legal contract to pay, but where the rate is not stated it
will be five per cent. per annum (chap. 120 R.8.C., 1906). Certain interest
contracts are voidable. (See below, also section 185.)

As to a promissory note where nothing is said about interest, it will
not draw interest before maturity; but if not paid at maturity it will then
commence to draw five per cent. A note drawing a higher rate than five
per cent., if not paid at maturity will drop to five, and a note drawing a
lower rate than five, if not paid at maturity will rise to five per cent.

(a) If the rate stipulated in any negotiable instrument or other con-
tract is over, or under five per cent., and it is desired that it should remain
at that rate after maturity also, there must be an express provision for it.
The interest clanse stated like the following would answer:

“With interest at (the rate desired) until maturity, and thereafter at
the same rate until paid,” or “both before and after maturity.”

(b) Respecting interest for a shorter period than one year, Section 4
provides: “Except as to mortgages on real estate, whenever any interest
is by the terms of any contract, whether under seal or not, made puayuble
at a rate per day, week, month or for any period less than a year, no inter-
est exceeding the rate of five per cent. per annum ‘shall be recoverable unless
the contract contains an express statement of the yearly rate of interest to
which such other rate is equivalent.” Section 4.

By this section if a note were drawn at twelve per cent. per annum
it could be collected, but if it read, “one per cent. a month,” only five per
cent. per annum could be collected.

(¢) Whenever any principal money or interest secured by mortgage of
real estate is made payable on the “sinking fund plan,” or on any plan
under which the payments of principal and interest are blended. no in-
terest whatever shall be recoverable, nnless the mortgage contains a state-
ment showing the amount of such principal and the rate of interest charge-
able thereon, calenlated yearly or half yearly. not in advance. Section 6.

If the rate of interest shown in such statement is less than the rate
which would be chargeable by virtue of some other stipulation or provision
in the mortgage, no greater rate shall be recoverable than the rate shown
in the statement. Section 7.

(d) No fine, or penalty, or rate of interest shall be stipulated or ex-
acted on any arrears of principal or interest secured by mortgage of real
estate which has the effect of increasing the charge on any such arrears
beyond the rate of interest payable on principal not in arrears. Section 8.

(e) Tf any sum is paid on account of any interest, fine or penalty, not
chargeable or recoverable under the three preceding paragraphs, or sce
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tions, such sum may be recovered back, or deducted from any other interest
or principal payable under such contract. Section 9.

(f) Compound interest cannot be collected unless it is agreed in the
contract to be paid.

(9) Book accounts differ from negotiable paper in the matter of
interest. A book account overdue will not draw interest unless the mer-
chant has it printed on his invoices and bills he gives with the goods that
interest will be charged after a certain date. Then it can only be five per
cent. unless the debtor consents to pay more. Simply having eight or ten
per cent., as the case may be, printed on the invoices does not make the
charge binding, and the debtor may refuse to pay anything over five.

(k) A dishonored cheque commences to draw interest at five per cent.
from date of presentment. In Newfoundland six per cent.

() Judgments also draw five per cent. interest, except in Manitoba,
where six per cent. is allowed.

(7) Chartered banks are allowed seven per cent. There is no penalty
if they charge more, but they cannot collect more than seven per cent. by
suit. If a person voluntarily pays more he cannot recover it back.

(k) In Newfoundland the legal rate is still six per cent. In other
respects it is the same as the Dominion Aect, except that the yearly rate is
not required to be stated where the rate per day, week, or month would be
in axcess of the legal rate.

348 The Money-Lenders’ Act.

The Money-Lenders Act of 1906, Chap. 32 S.C., applies to all per-
sons in Canada (except registered pawnbrokers) who advertise or hold
themselves out as earrying on the business of money-lending, and who make
a practice of lending money at a higher rate than ten per cent. per annum,
“No money-lender shall stipulate for, allow or exact on any negotiable
instrnment, eontract or agreement concerning a loan of money, the principal
of which is under $500, a rate of interest or discount greater than 12 per
cent. per annum; and the said rate of interest shall be reduced to the rate
of five per cent. per annum from the date of judgment in any suit for the
recovery of the amount due.” Section 6.

In any suit concerning a loan of money by a money-lender, for a sum
under $500, wherein it is alleged that the rate of interest paid or claimed
exceeds 12 per cent. per annum, including all fines, bonus, expenses, re
newals, ete. (except taxable charges for conveyancing), the court may re-
open any transaction therewith no matter how it has been closed up by
statement or new agreement, and release the debtor from paying any more
than 12 per cent. per annum, and if anything in excess of that rate has
been paid or allowed by the debtor, the court may order the creditor to re-
pay it, and may alter or set aside wholly or in part any security given in
respect to the transaction.  Section 7.

In case of a negotiable instrument negotiated to a bona fide holder be-
fore maturity, although the original holder may have discounted it at a
higher rate than 12 per cent. per annum, the new holder will recover the
whole amount; but the party paying the instrument may reclaim from the
money-lender all that was paid in excess of 12 per cent. per annum, See. 8.

— .
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The Act applies to any negotiable instrument or other contract given
to a money-lender for a sum under $500, due and payable before July 13,
1906, Where the interest or discount is more than 12 per cent. per annum,
they must not bear after July 13th more than 12 per cent. before judg-
ment would be obtained, and five per cent. after judgment. Section 9.

As to negotiable instruments or other contract for sums under 3500
made before July 13th, but maturing after that date, they must not exceed
12 per cent. after maturity, Section 10.

The penalty—“Tivery money-lender is guilty of an indictable offence
and liable to imprisonment for a term not exceeding one year, or to a pen-
alty not exceeding $1,000, who lends money at a greater rate than author-
ized by this Aet.” Seetion 11.

“The Act does not apply to any small loan or transaction in which the
whole interest or discount charged or collected does not exceed 50 cents.”
Section 4.

The Aet does not apply to the Yukon Territory. Section 3.

350 Ontario Money-Lenders Act.

In Ontario a Money-Lenders’ Act, Chap. 30, 1912, came in foree July
1st. which provides that:

(1) No person in Ontario shall carry on business as a money-lender
without being registered :

(2) Must not carry on business except in the registered name and at the
registered address ;

(8) Must not enter into agreement in connection with his business as a
money-lender or take any security for money lent except in his registered
name.

Any person violating any of these provisions is liable to a penalty not
exceeding $200, and for a second or subsequent offence shall be liabla to
imprisonment not exceeding six months, or in case of a company to a penalty
not exceeding $1,000,

Any money-lender, manager or clerk or agent of a money-lender, or diree-
tor or officer of a corporation in the business of money-lending, who by any
false or misleading statement or promise fraudulently induces any person to
borrow money or be responsible for the repayment thereof shall incur a pen-
alty not exceeding $500. The registration may also be suspended or can-
celled.

No corporation shall be registered unless the head office is in Ontario, and
the directors or managers also reside in Ontario.

Registration continues in force one year from date of registration,

Prosecutions under the Act shall be before a Police Magistrate or two
Justices of the Peace.

In cases where an excessive charge has been made for money lent, the
Court is empowered to alter or wholly set aside the agreement; or re-open
an account or former settlement, no matter what statement or agreements it
may contain, and if the money has been paid, to order its refund, and if the
money-lender has parted with any securities to order him to indemnify the

debtor.

7 NPT ST CrSpar S
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The Act does not apply to registered Pawnbrokers or to Incorporated
Insurance or Loan Companies, or to Chartered Banks, or to business men
lending incidentally in their business, or to solicitors lending the money of
their elients having no financial interest except their fees, or to trustees or
executors who have no share in the profits of the investments.

The fee for registration is not given in the Act.

The rate of interest or discount is not given in the Act.

The Dominion Money-lenders’ Aet must also be complied with when
more than twelve per cent. per annum is charged. (See Section 348 of this
Digest.)

The money-lender will have to register under the Ontario Act, and also
comply with the provisions of the Dominion Aect of 1906,

As the maximum cost of a loan allowable is not fixed by the Ontario Aet
the borrower will have to look to the Dominion Act for his protection if his
loan costs him more than that Aet allows.

CHAPTER XIIL
STATUTE OF LIMITATIONS.

3566 Statute of Limitations.

The time within which the various kinds of debts must be paid, or
action commenced to recover payment, is fixed by Statute, and if action is
not commenced within that time they are said to be outlawed. The debt is
not cancelled, but the creditor loses his right to sue and recover payment by
legal process. In Quebec the debt is cancelled, as well as the right of action
barred.

Action is commenced by the issue of a summons or writ. It is not
required to obtain judgment within the specified time, but merely that the
writ be issued.

The Statute limiting the time within which an action at law must be
commenced for the colleetion or enforcement of a claim is called the Statute
of Limitations. The time-limit for the various kinds of debts and clains
is given in following sections:

366 Promissory Notes and Acceptances.

Promissory notes and acceptances in all the Provinces of Canada,
except Quebee, outlaw in six years after maturity or last payment made on
either interest or principal. The date of maturity is the last day of the
three days of grace, hence the time commences to count the day after the
third day of grace, except for those payable on demand.

Any payment, or written acknowledgment of the debt. will keep the
paper alive six years from that date as against the party making the pay-
ment or the acknowledgment, but not against any other person whose name
is on the paper.

Tn Quebee the time is five years instead of six. The law is the same
in other respeets, except that the debt as well as the right of action is barred

in Quebee,
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In Newfoundland and England the time is also six years.

Demand notes are deemed to be due when they are made, and demand
acceptances when they are accepted; therefore, six years from those dates
they are outlawed as far as the maker or acceptor is concerned. But it is
lifferent with endorsers on such paper, as no right of action acerues against
them until a demand for payment has been made and dishonored, and there-
fore action on the bill is not barred against them until six years from date
of demand. But a demand note having an endorser must be presented for
payment within a “reasonable time,” otherwise the endorser is discharged.

In Quebee the time wonld be five years, but in other respects the same.
369 Merchants’ Accounts.

Action for the recovery of merchants’ accounts, and all other debts
founded upon any lending or other contract, not under seal, must be com-
menced within six years after the canse of action arose, or the last pay-
ment, or a written acknowledgment of the debt or elaim.

In Newfoundland and England the time is the same,

In the Province of Quebee it is five years for such accounts. Profes-
sional fees, as of doctors and advocates, justices, notaries

, and rents, inter-
est and commercial matters in general are barred after five years from
maturity or last payment.

If the debtor is absent from the Provinee when the eaunse of action
acerned, the action may be brought when he returns,

In case of joint debtors, if any are out of the Province when the canse
of action acerues, a judgment procured against those who were in the
Province does not bar the ereditor from entering action against such absent
debtor after his return,

Accounts are, with regard to outlawing, “itemized,” that is, each item
or purchase is treated as a separate account, and all moneys paid on it are,
unless otherwise specified, applied to the oldest items. They commence to
outlaw from the date of purchase unless there is a time fixed for payment,
in which case that would be the due date.

A debtor has the right, when making a payment, to say on what partic-
ular account it shall be applied. In case he neglects to do this, the ereditor
has the privilege of applying it to any part he likes, In case neither one
applies it to any partienlar debt, it is by law, in case of personal accounts,
applied to the oldest items,

The varions purchases on different days being pnt into one hill and
rendered to the debtor does not merge them into one debt so as to change
the time for outlawing of any partienlar purchase, but they all remain
entirely separate, and six years from the date of purchase of each item it is
ontlawed, unless there has been a part payment made on that individual
purchase, or a written acknowledgment. (Five years for Quebec.) A part
pavment on a running account does not therefore keep the whole bill alive,

The items of an acconnt may, however, be merged into a single debt by
what is called an “Account Stated.” To form an “account stated,” an
agreement munst be come to between the debtor and ereditor by which the'
whole account is either verbally or tacitly acknowledged. Where this has
not heen done, if the merchant wants a part payment to keep all the items of
the account alive, he must apply part on every individual purchase, even if
it is not more than twentv-five cents on each. This can be done by a day-
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book entry without saying anything to the debtor. The following or similar
words would answer: *Received from James Smith, $4.50 on account, an
equal amount to be applied on each purchase up to date.” Give the customer
the ordinary receipt on account without any reference to the special applica-
tion you have made of the payments.

A definite formal settlement in writing between the parties, even
though no money is paid, will serve to extend the time for another period of
six or five years, as the case may be.

An LO.U. is an “account stated,” as well as acknowledged.

In Quebee wages due employees hired by the day or week, or for any
period less than a vear, outlaw in one year.

360 Judgments.

Judgments in Manitoba outlaw in ten years from date when entered, or
last execution on them, or the last written acknowledgment ; in Alberta, Sas-
katchewan, Yukon and North-West Territories, twelve years; in Ontario,
Nova Scotia, Prince Edwnrd Island and Newfoundland, twenty years,

In Quebee they remain in force for thirty years; Newfoundland,
twenty.

In New Brunswick Judgments in the Justices, Parish Court, Commis-
sioners’ or Stipendiary Magistrates’ Court outlaw in six years if no exe-
cution issues, but in County or Supreme Court twenty years.

Foreign judgments cannot be enforced in Ontario after six yearsfrom
the entry in the foreign country.

361 Mortgages of Real Estate.

Mortgages on real estate in Ontario and Manitoba outlaw in ten years
after maturity or last payment on either principal or interest; in British
Columbia, New Brunswick, Nova Scotia, Prince Edward Island and New-
foundland they outlaw in twenty years; in Alberta, Saskatchewan, North-
West Territories and the Yukon, twelve years, and in Quebee thirty years
if the mortgage is duly registered.

In each Province and country a part payment of either principal or
interest, or a written acknowledgment of the debt will extend the time for
another period of ten, twelve, twenty or thirty years, as the case may be,
respectively.

The mortgagor’s right to redeem the mortgage also expires ten, or
twelve, or twenty years in the respective Provinces after the mortgagee has
taken possession of the land, or the last written acknowledgment of the title
of the mortgagor by the mortgagee, [f there are more mortgagors than one
the acknowledgment given to one is effectual to all, and to all persons claim-
ing through any mortgagor.

In case there are more mortgagees than one, or more persons than one
claiming the estate of the mortgagee, the written acknowledgment of one
or more is effectual only against the persons signing it and those claiming
under them.

362 Bonds and Agreements Under Seal.
Action upon bonds, covenants or any instrument under seal, except
mortgages on real estate, may be commenced any time within twenty years.
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363 Chattel Mortgages.

As between debtor and creditor Chattel Mortgages in Newfoundland
and all the Canadian Provinces, except Quebee, will hold the claim for
twenty years, being an instrument under seal and not affecting interest in
lands, As against other creditors, however, they only hold the property as
security for a period varying in the different Provinces from one to five years,
Chattel mortgages are not nsed in Quebee.

3656 Ownership by Possession,

A person having continuous peaceable possession of land (except in
trust), paying taxes on same and treating it as his own, acknowledging in
no way the right or title of any other person for the same, becomes the
owner of the property in Ontario and Manitoba after ten years; in Alberta,
Saskatchewan, North-West Territories and the Yukon, twelve years; in
New Brunswick, Nova Seotia, Prince Edward Teland and Newfonndland
in twenty vears. In Qucbec ten years give a possessory title. Tt i< snffi-
cient if the possession is held by different persons holding in privity with
each other.

A person, without the knowledge of the grantee, “ squatting” on land
yet in a state of nature, usually called “wild land,” which has been granted
by the Crown, but which the grantee has not taken actual possession of by
fencing, or residing on, or cultivating some portion of it, must in all the
Provinces, and Newfoundland, occupy it for 20 years to get title by posses-
sion. He would not acquire the ownership of any portion of the property
which he did not actually oceupy for the whole 20 years.

Land enclosed by a fence while the land is “in a state of nature,” and
subsequent survey showing the fence to include land belonging to an ad-
joining owner, the Statute of Limitations would not commence to operate
until such survey and discovery.

In cases where a fence is fraudulently placed or removed, the Statute
would not commence to run until the time the fraud is discovered.

The Statute not merely bars the right of action, but also extinguishes the
title of the person who wonld have been the owner of the land. TLawrence
v. Norreys, 15 A.C.,, 210.

366 Devise of Real Fstate.

Devises are barred in the same length of time that mortgages on real
estate are, from the time the right to receive acerued, unless devisee were
a minor or under some other disability, in which case the Statute of Limi-
tations does not commence to run until the removal of such disability.

In cases, however, where a devisee would remain on the property, as,
for instance, with the mother, and a brother who worked the farm, the
claim would be kept alive no matter how many years passed. (Divisional
Court judgment of Chief Justice Mulock and Justices Clute and Magee,
March, 1909, in case of the will of Archibald Spence.)

Tt is the same in cases of intestacy. The right of the heirs to a dis-
tributive share of the real estate of the deceased is barred in the same length
of time they would be if there had been a will left.
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367 Legactes, and Arrears of Interest.

Legucies which are left by the will a charge upon land are barred in
the same length of time after a present right to receive them acerued, that
mortgages of real estate are barred in the respective provinces.

Legacies made an express trust, payable ont of land are
same length of time as are others payable out of land.

Arrears of interest on legacies are barred in six years; five in Quebec.

Legacies which are not made a charge upon land, but are to he paid
the legatees by the executors as directed in the will, will depend upon the
wording of the will as to outlawing. TFor instance: If legacies are left with
an executor or trustee as an express trust, the legacy would not be barred
by lapse of time. But an executor is a trustee only in a constructive sense
and that would not take the legacy or annuity out of the Statute, hence it
mnst be an express trust to prevent outlawing, If not made an exrpress lrust
they are barred in the same length of time as those made a charge upon
land are barred.

368 Annuities.

Where an annnity is payable under a covenant or upon a bond and is
not made a charge upon, or payable out of land, it is a strictly personal
annuity and is recoverable for twenty vears. But where a personal annuity
is given by will it is simply a lezacy and recoverable in the same time that
mortgages would be.  Arrears of interest on it only for six years, five in
Quebee.

369 Dower, and Arrears of ‘Dower.

I'he right to recover dower (where dower is allowed) by a widow
out of her deceased husband’s ite is barred in the same length of time
a mortgage on real estate is barred. The right to dower accrues at the
husband’s death. Arrears of dower barred in same time that interest is.

There is no time allowed for disability on the part of the dowress.

Where the dowress remains in actual possession of the land of which
she is dowable, either alone or with heirs or devises of her deceased hus-
band, the period of ten or twelve or twenty years, as the case may be, is
to be computed from the time she gives up such possession.

370 Interest and Rent.

In all the Provinces, except Quebee, the right to recover interest or
arrears of rent is barred six years after it is due, or six years after an
acknowledgment in writing has been duly given to the person entitled to
receive the same. In Quebee it is five years,

rred in the

This ineludes interest on all forms of debt—accounts, notes, mortgages,
legacies, dowers, ete.

372 Personal Property, and Intestate Estates.

Personal property given into the possession of another for any purpose
does not become the property of such person, no matter how long he may
have them in possession, until six years from the time they were demanded
back. Then if six years are allowed to lapse after a demand for their re-
turn has been made without entering action for their recovery, the right of
action is barred. Gibbs ». Gaild, 0 Q.B.D. 159,

In Quebee it would be five years,

Action to recover a distributive share of the personal estate of a person
dying intestate must he commenced within twenty vears from the time when
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the right acerued, which would generally be at the death of the intestate,
except in case of infancy or other disability.
373 Easements.

To acquire a preseriptive right to the use of a lane or way over another
person’s property the right must be actually enjoyed by the person claiming
right thereof without interruption for the full period of twenty years

The same holds good for a water pipe or drain through a neighbor’s
property. ¢

This applies to all the provinces and Newfoundland.

(a) No telephone or telegraph company shall be deemed to have ac-
quired any easement by prescription or otherwise in respect to wires or
cables attached to private property or buildings, or passing through or
carried over such property unless where the company has obtained a grant
from the owner of the property, 5 Edw. VII., Chap. 14, See. 74.

374 Crown Lands.

No action by the Crown (Provincial) to recover lands or any rents
or interest in lands can be brought after sixty years from the time when
the right to bring action first acerued.

An acknowledgment in writing extends the time sixty years from date
of such acknowledgment.

No length of occupancy of the shores and margins of streams owned by
the Dominion gives a right of possession.

876 Disabilities.

Where there is any legal disability on the part of either the debtor or
creditor so that the action cannot be commenced, the time does not begin
to run until the disability is removed.

The disability, however, of whatever nature it is, must be in existence
at the time when the debt became due, if a debt, or in other cases “when the
cause of action arose,” or “the right first acerued,” or “the fraud was dis-
covered,” for instance, in cases of infancy, idiocy, insanity or absence from
the country.

If the debtor were living outside the province at the time the debt fell
due, the time for outlawing would not commence until he returned. If,
however, he left the country after the debt was due and before action was
commenced, it wonld then not form an exception, because action eonuld have
been taken to collect before he went away.

The absence of one joint debtor from the ecountry does not prevent the
Statute from running against the other.

Disabilities, however, do not hold indefinitely, and each province and
country has fixed a statutory limit in each case.

376 Reviving Outlawed Debts.

In promissory notes, acceptances and book accounts, a part payment
or a written acknowledgment will revive them and keep them alive again
from that date for a further period of six years.  Mortgages, legacies,
dower, rents, ete., are kept alive in same manner.

In Quebec a part payment or a written acknowledgment before the
debt is barred by Statute will keep it alive, but would not revive the claim
after it had been outlawed, as the debt itself is cancelled as well as the
right of action barred.

4M.L.
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Money also paid by the debtor to the ereditor on account, without any
instructions as to what debt it shonld apply to, may be applied by the
creditor (except in Quebec), to any such debt that has been barred by
Statute, and thus reduce it. This cannot be done by a third party to whom
such debt may have been transferred, neither does it revive the balance.

Payments of money on a promissory note by one of the parties do not
prevent it from outlawing in six years (five for Quebec) so far as the en-
dorsers are concerned.

Written acknowledgments from one ]omt debtor will not affect the
other.

A written acknowledgment of a debt that will take it out of the Statute
requires to be:

An acknowledgment of the debt from which a promise to pay is in-
ferred, or

2. There must be an unconditional promise to pay the debt, or

8. There must be a conditional promise to pay the debt, and evidence
that the condition has been performed.

A promise to pay as a debt of honor is not sufficient, as it does not
admit the legal liability.

An acknowledgment of the debt, coupled with a statement that he will
never pay it, will not take the debt out of the Statute.

377 Exceptions to Outlawing.

Bank bills or bank notes, or other evidence of debt issued by a bank,
never ontlaw by lapse of time.

Statute of Limitations does not apply to express trusts. For instance, a
farm deeded in trust to a person for heirs or other persons wounld never
become the property of the trustee by possession, if he oceupied it sixty
vears, Land owned by the wife, but worked and improved by the husband
and even assessed in his name, does not become his by right of possession.
To money left in bank in trust the Statute of Limitations does not apply,
and no lapse of time will bar the right to recover it.

CHAPTER XIIL
CHATTEL MORTGAGES.

380 Chattel Mortgages.

A Chattel Mortgage, frequently incorrectly ealled Bill of Sale, is a
lien on personal property—goods and chattels, Tt is in reality a deed or
conveyance of the property as security for a debt, or for borrowed money,
with a proviso that when the debt is paid the mortgage becomes null and
void.

The debtor is called the mortgagor and the creditor the mortgagee. Tt
is a conveyance of the title, but not of the possession of the property; but
the mortgagee may take possession of the property also on a breach of any
of the covenants.

The Statutes, except in Yukon, do not give a form for chattel mortgages
with which they are compelled to comply, nor define what covenants they
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shall contain; therefore, to know what the covenants, provisos and condi-
tions are, the mortgage itself must be carefully read. The printed forms
in general use are what have been settled by conveyancers as being appro-
priate and suitable to meet the usual requirements of borrower and lender,
and therefore the mortgage should be carefully read before signing it, as
the covenants and conditions may vary much., There is a definite statutory
form for a Discharge and Renewal.

In Quebec chattel mortgages are not used. Bills of Sale will hold the
property as between the debtor and creditor, but are not binding there
against third parties unless the goods are taken possession of by the ereditor.

‘ 381 Description of Property.

They must contain a full deseription of the goods and chattels, so they
I can be readily distinguished ; also, where they are located and whose posses-
sion they are in at the time. In deseribing an animal, give age, color, sex,
name, breed, an 1y particular spot or mark. In describing a machine,
N give the manufacturer’s name and number of machine, color and condition.

382 Must Be a Bona-Fide Transaction.

| Every mortgage or conveyance intended to operate as a mortgage of
\ goods and chattels which is not accompanied by an immediate delivery and

an actnal and continned change of possession of the goods mortgaged must
be registered, or a true copy of it, as provided in each province, together
with the affidavit of an attesting witness of the due execution of such mort-
gage, which affidavit shall contain the date of the exeeution of the mort-
gage; and also the affidavit of bona fides by the mortgagee, or his agent,
t stating that the mortgagor is justly indebted to the mortgagee in the sum
mentioned in the mortgage, that the mortgage was executed in good faith
| for the express purpose of securing the payment of the money justly
@ or acerning due and not for the purpose of protecting the goods and
4 hattels mentioned therein against the creditors of the mortgagor.
‘| Mortgages to secure future advances with which to carry on business
are also valid, so are mortzages to seenre -endorsers and sureties if regis-
tered within the time required in each province.

If a mortgage extends to future advances it has been decided that the
mortgagee cannot safely make such advances, if he have notice of an inter-
w-ning second mortgage.

\ cha‘te]l mortgage given by a a person who is on the eve of insolvency
may be set aside on the gronnd that it was given to defeat creditors, or w
give one a preference over other creditors. See “Fraudulent Conveyances.”

But a person who is able to pay his debts is not insolvent, although he
may be considerably in debt, and a chattel mortgage given by him even
after a judgment may have been secured against him would be good, provid-
ing a seiznre of the goods had not been actually made.

An affidavit of bona fides by the mortgagee or his agent must in all cases
be filed with the instrument for either an absolute or a conditional Bill of
Sale ia order to be binding against third parties, unless the time is extended
by an order from court.

In Brrrisit Cocumsia provision has been made for mortgages and sales
of goods and chattels not yet in possession of the mortgagor or bargainor,




100 CHATTEL MORTGAGES,

and for goods to be delivered at a future time, as also for goods which may

yet require some act to complete or render such goods and chattels fit for
delivery. Chapter 2, 1912,

383 Registration.

Mortgages take effect at the time of execution as between the mortgagor
and mortgagee, but to hold the goods against judgment creditors, and sub-
sequent purchasers and mortgagees in good faith for valuable consideration,
the mortgage or Bill of Sale must be registered in the district where the
goods are located within a specified number of days, together with two
affidavits, one of a subseribing witness, and one of bona fides by the mort-
gagee, otherwise against such parties it becomes absolutelv null and void.
The time varies in the different provinces. Tt would, however, still be good
against the debtor or mortgagor as evidence of debt and a lien on the goods
for the amounts.

Registered Bills of Sale have priority over those unregistered, and where
more than one registered Bill of Sale covers the same property, they have
priority according to the date of registration.

A subsequent Bill of Sale given in substitution for a prior unregistered
Bill of Sale, and covering the whole of or any part of the same property
covered by the first, and given to secure the same debt or any part of such
debt, it shall, so far as it iz the same debt as the first, and also so far as
it covers the same chattels as are covered by the first, be absolutely void
unless it iz established to the satisfaction of the Court that the second
instrument was given to correct some material error in the first, and not
for the purpose of evading the Bills of Sale Act.

In Manitoba the Judge of the County, and in all the other Western
Provinees and N.-W. Territories, the Judge of the Supreme Court, has
power to reetify omission to register a chattel mortgage within the pre-
seribed time, or to correct any error or omission in snch mortgage, subject
to the rights of third parties that may have accrned by reason of such
negleet or error. The same anthority would reside in the High Court
Judges of Ontario and the Eastern Provinces,

In Ontario, for counties they require to be recorded at the office of the
Clerk of the County Court in which the property is situate within five days
after their execution.

For the varions Districts they are to be recorded in the office of the Clerk
of the District Court within ten days after their execution.

For the Provisional county of ITaliburton they must be filed within ten
days from excention in the office of the Clerk of the First Division Court.
In all the above cases they remain in force one year without renewal. TFee

for registering, 50c.

Chattel mortgages made by an incorporated company whose head office
is not in Ontario, thirty days are allowed for filing.

By amendment of 1908, Section 31, any mortgage or other instrument
made by an mvnrpnrntml company securing bonds, debentures, notes, or
other securities in any rolling stock which is subject to any lease, condi-
tional sale or bailment to a railway company, the same, or a copy thereof,
may be filed in the office of the Provincial Secretary within twenty-one
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days from the exccution thereof, and no further filing or registering shall
be necessary to be binding against the creditors of such company, subsequent
purchasers or mortgagees.

In Manitoba they must be filed at the office of the Clerk of the County
Court in the registration district in which the goods are situate, within
twenty days from date, and if not filed within that time they cannot be
filed thereafter. They remain in force two years without renewing. Fee
for filing, 50c.

A copy of any chattel mortgage, conditional sale or lease respecting the
cars and rolling stock of railways, certified by a notary to be a true copy
thereof, may be registered in the office of the Provincial Secretary, and will
then need no renewal. Fee, $2.00.

The registration of a discharge of same is also $2.00.

By amendment of 1908, Chap. 1, it is provided that if a chattel mort-
gage is not registered within the statutory time, or a discharge or a renewal
statement has not been duly registered, or if there is any omission or mis-
statement of the name, residence or occupation of any person in connection
therewith, the Judge of the County Court is empowered to order such mis-
take to be rectified, or to extend the time for registration on such terms
and conditions as he may think fit to direct, subject to the rights of third
parties that may have accrued by reason of such neglect or omission, or
mis-statement,

Where a mortgage is made by an incorporated company whose head
office is not in Manitoba, it may be registered within thirty days instead of
twenty, as for other mortgages.

Where a mortgage is given by an incorporated company as security for
debentures, and the by-law of the company authorizing the issue of such
debentures is filed with the mortgage, the mortgage does not need to be
renewed.

Growing crops cannot be mortgaged, except in payment for seed grain,
and in such case they have priority over any mortgage then registered and
also over any executions in the hands of a sheriff.

In Alberta, Saskatchewan and the North-West Territories  they must
be filed within thirty days from execution at the office of the Clerk of
the Registration District in which the property is situate, and they only
take effect from date of filing. They are good for two years without renewal.
Fee for filing is 50c.

Mortgages against growing crops are not valid unless it is to secure the
purchase price of seed grain, and then they have preference over all other
mortgages or bills of sale previously given, or executions. The mortgage
must eontain the date of the purchase of the seed grain, the number of
bushels and price per bushel, and the same information must be in the
affidavit of bona fides.

In Alberta and Saskatchewan, amendments of 1909 provide that a bill of
sale, chattel mortgage, conditional sale, lien or other agreement respecting
rolling stock and other railway equipment may be registered in the office
of the Registrar of Joint Stock Companies, and needs no renewal. Fee for
registration and for a discharge is $5.00 respectively.
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In British Columbia chattcl mortgages are filed with the Registrar of
the County Court in each county or Registration Distriet in which the
property is situate, and, if more than one Registrar of a County Court,
they are to be filed with the nearest one within the county or district. They
are good for five years without renewal,

When the goods covered by a Bill of Sale are within the corporate
limits of a city or town in which is situate an office of the County Court,
where such Bill of Sale may be registered, it must then be registered
within five days, but in all other cases twenty-one days are allowed. Fee
for filing is $2.00.

A mortgage given outside the Province affecting property inside the
Provinee must be registered within thirty days from execution. Chap. 8,
gection 13, of 1011,

Mortgages given by incorporated companies to secure bonds or deben-
tures covering real estate as well as personal chattels, if registered according
to the requirements of the Lands Registry Act, need not be registered
according to the provisions of the Bills of Sale Aect.

By amendment of 1908, Chap. 6, a Bill of Sale made by a company
must be accompanied by an affidavit made by the president, secretary, or a
director, in the “Statutory Form B provided by the Aect.

Creditors of the mortgagor may from time to time demand in writing
from the mortgagee a statement of the account between the mortgagor and
mortgagee,

Such statement asked for must be furnished within fifteen days after
the receipt of demand. 1Ile may charge the applicant a fee of 30 cents
per folio for such statement and declaration,

On application to the Judge of the Supreme or the County Court the
mortgagee may be relieved from giving such statement if the Judge deems
it not necessary.

In Yukon Territory they must be registered within thirty days from
execution in the Registration District in which the goods are sitnate. Fee
for registering, $2.00, good for two years without renewal,

In New Brunswick they must be filed within thirty days in the office
of the Registrar of Deeds. Fee for filing is 25 cents.  Must be renewed
yearly.

In Nova Scotia there is no time limit within which they must be filed,
but they only hold good against laws of insolvency, bona fide purchasers,
judgment ereditors and subsequent mortgagees in good faith for valuable
consideration after filing. They remain in foree three years.

Either the original Bill of Sale or a certified copy may be filed, and if
there is any schedule annexed or referred to it must also be included, and
if the instrument is subject to any condition whatever it must be consid-
ered a part of it and be filed with the instrument, otherwise the Bill of
Bale is null and void against all third parties.

In Prince Edward Island the original must be filed in the office of the
Prothonotary of the Supreme Court, accompanied by the uenal affidavits
of witness and bona fides, otherwise is void against third parties.
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In Newfoundland bills of sale and chattel mortgages must be registered
in the office for the Registry of Deeds within five days after execution when
executed in the town of St. John, and within thirty days when executed else-
where, Fee for registering when value of the property does not exceed $500,
is $2.00; when exceeding $500, it is twenty-five cents extra for each addi-
tional $100,

384 Removal of Mortgaged Goods.

Chattel mortgages only hold the property in the one county or regis-
tration distriet where they are filed or registered, and every chattel mort-
gage contains a covenant that the goods will not be removed from the
county or registration district where they are situate.

If all or a portion of the goods covered by a chattel mortgage should be
permanently removed to another county or registration district, a duly certi-
fied copy of the mortgage must be filed in the proper office of that county
or district for chattel mortgages, otherwise the goods are liable to seizure
and sale under an exeeution, neither would the mortgagee have recourse
against subsequent purchasers or mortgagees for value. In case the goods
are removed without consent they may be seized and sold to satisfy the
mortgage on a breach of the covenant, if the mortgagee prefers it,

If the mortgagee gives consent to the mortgagor to dispose of any of
the articles covered by the mortgage, it virtually destroys his lien, and other
ereditors may cowme in and share pro rata. Relieving part relieves all as far
as priority is concerned.  This, of course, does not apply to mortgages
covering goods in a store, or other property of trade, in which case the
amount of goods only is required to be maintained.

In Onfario a copy of the mortgage must be filed in the office of the
County Court Clerk where the goods have been removed to within two
months from such removal.

In Manitoba six monthe. and subsequent renewals must be filed in such
Judicial Distriet to which the goods are removed.

In Alberta, Saskatchewan, Yukon and N. W. Territories a certified
copy must be filed with the Clerk of the Registration District to which they
are removed within three weeks from such removal. If mortgagor wishes
to remove the goods from the distriet, the Statutes require him to give the
mortgagee notice twenty days prior to such removal.

385 Form of Chattel Mortgage

The following Chattel Mortgage is an up-to-date form that is being
used by conveyancers in general, filled out in full, as a guide for inexperi-
enced persons to follow in the wording of the different parts. The follow-
ing illegal proviso is omitted: “and for such persons to break and foree
open any doors, locks, bars, bolts, fastenings, hinges, gates, fences, houses,
buildings, enclosures and places.”

Tt is a criminal offence to break open a man’s house or barn and no
mortgagor can give a mortgagee a legal right to commit a crime. Any
mortgagee attempting to carry out this proviso would be liable to imprison-
ment,

This Mndenture made (in duplicate) the tenth day of May, one thousand
nine hundred and ten,

Berweex James Smith, of the Township of Stamford, in the County of Welland,
Province of Ontario, merchant, hereinafter called the Mortgagor, of the first part; and
Walter Winters, of the Township of Stamford, in the County of Welland, Province of
Ontario, veoman, hereinafter called the Mortgagee, of the second part.
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Wrryessern that the Mortgagor for and in consideration of Five Hundred Dollars
of lawful money of Canada to him in hand well and truly paid by the Mortgagee at
or before the sealing and delivery of these Presents (the receipt whereof is hereby
acknowledged) hath granted, bargained, sold and assigned, and by these Presents
Dorn Grant, bargain, sell and assign unto the Mortgagee, his executors, adminis-
trators and assigns ALL axp Siveurar the goods, chattels and store fixtures herein-
after particularly mentioned and described; that is to say:

One bay horse four years old, having black mane and tail and white star on
forehead; three Jersey Cows; twenty-four Southdown Sheep; thirty-six Hives of
Bees; one Gladstone Carriage, made by Augustine & Kilmer; one Democrat Wagon;
two sets single Harness; one light Sleigh; one J. & J. Taylor Safe, No. 4326; all the
counters, shelving, show cases, welghing scales and fixtures used in connection with
the grocery business conducted by the Mortgagor in the village of Stamford.

All of which said goods and chattels are the property of the Mortgagor and are
now upon the premises situate and known as Lot No. 19 in the seventh Concession
in the Township aforesaid, in the County of Welland and Province of Ontario, together
with all goods and chattels, that may be added to or substituted for the said goods
and chattels, or any of them as herein mentioned.

To mAvE AND 70 HoOLD all and singular the said goods, chattels and store fixtures
hereby assigned or intended to be assigned unto the said Mortgagee of the gecond
part, his executors, administrators and assigns, for ever, as his or their own proper
goods and effects,

ProvipEp ALWAys and these Presents ure upon this express condition that if the
Mortgagor, his executors or administrators do and shall well and truly pay or cause
to be paid unto the Mortgagee, his executors, administrators or assigns the full sum
of Five Hundred Dollars, with interest for the same at the rate of five per cent. per
annum, on the tenth day of May, 1910, then these Presents shall be void and every
matter and thing herein contained shall cease, determine and be utterly void to all
intents and purposes anything herein contained to the contrary thereof in anywise
notwithstanding:

Axp the mortgagor for himself, his executors and administrators, shall and will
warrant and forever defend by these Presents all and singular the said goods, chattels
and property unto the Mortgagee, his executors, administrators and assigns against
himself. the Mortgagor, his executors and administrators, and against all and every
other person or persons whomsoever,

Axp the Mortgagor doth hereby for himself, his executors and administrators,
COVENANT, PROMISE AND AGREE to and with the Mortgagee, his executors, administrators
and assigns, that the Mortgagor, his executors or administrators, or some or one of
them, shall and will well and truly pay, or cause to be pald, unto the Mortgagee, his
executors, administrators or assigns, the said sum of money in the above proviso
mentioned, with interest for the same as aforesald, on the day and time and in the
manner above limited for the payment thereof: AND ALSO IN CASE DEFAULT SHALL BE
MADE IN THE PAYMENT of the said sum of money in the said proviso mentioned or of
the interest thereon or any part thereof, or in case the Mortgagor shall attempt to
sell or dispose of or in any way part with the possession of the said goods and
chattels or any of them, or to remove the same or any part thereof out of the County
of Welland, or suffer or permit the same to be seized or taken in execution without
the consent of the Mortgagee, his executors, administrators or assigns to such sale,
removal or disposal thereof first had and obtained in writing, THEx and in such case
it shall and may be lawful for the Mortgagee, his executors, administrators or assigns
with his or their servant or servants, and with such other assistant or assistants as
he or they may require at any time during the day, to enter into and upon any lands,
tenements, houses and premises wheresoever and whatsoever where the said goods
and chattels or any part thereof may be, for the purpose of taking possession of and
removing the sald goods and chattels: Awp upon and from and after the taking
possession of such goods and chattels as aforesald, it shall and may be lawful for the
Mortgagee, his executors, administrators or assigns, and each or any of them, is and
are hereby authorized and empowered to sell the sald goods and chattels or any of
them or any part thereof at public auction or private sale, as to them or any of them
may seem meet: Axp from and out of the proceeds of such sale in the first place to
pay and reimburse himself or themselves all such sums and sum of money as may
then be due by virtue of these Presents, and all such expenses as may have been
Incurred by the Mortgagee, his executors, administrators or assigns in cousequence
of the default, neglect or fallure of the Mortgagor, his executors, administrators or
assigns in payment of the said sum of money with interest thereon as above men-
tioned, or in consequence of such sale or removal as above mentioned, and in the next
place to pay unto the Mortgagor, his executors, administrators and assigns, all such
surplus as may remain after such sale and after payment of all such sum or sums
of money and interest thereon as may be due by virtue of these Presents at the time
of such selzure, and after payment of the costs, charges and expenses incurred by
such selzure and sale as aforesaid:
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PROVIDED ALWAYS, nevertheless, that it shall not be incumbent on the Mortgagee,
his executors, administrators or assigns to sell and dispose of the said goods and
chattels, but that in case of default of payment of the said sum of money with inter-
est thereon as aforesaid, it shall and may be lawful for the Mortgagee, his executors
administrators or assigns peaceably and quietly to have, hold, use, occupy, possess
and enjoy the sald goods and chattels without the let, molestation, eviction, hindrance
or interruption of the Mortgagor, his executors, administrators or assigns or any of
them or any other person or persons whomsoever, ANy the Mortgagor doth hereby
further COVENANT, PROMISE AND AGREE to and with the Mortgagee; his executors, ad-
ministrators and assigns, that in case the sum of money redlized under any such sale
as above mentioned shall not be sufficient to pay the whole amount due at the time
of such sale, that the Mortgagor, his executors or administrators shall and will forth-
with pay or cause to be pald unto the Mortgagee, his executors, administrators and
assigns all such sum or sums of money with interest thereon as may then be remain-
ing due:

A~p the Mortgagor doth put the Mortgagee in the full possession of said goods
and chattels by delivering to him this Indenture in the name of all the sald goods
and chattels at the sealing and delivery hereof:

Axp the Mortgagor coveNanTs with the Mortgagee that he will, during the con-
tinuance of this mortgage and any and every renewal thereof, insure the chattels
hereinbefore mentioned against loss or damage by fire in some insurance office
(authorized to transact business in Canada) in the sum of not less than Five Hun-
dred Dollars, and will pay all premiums and moneys necessary for that purpose as
the same becomes due, and will on demand assign and deliver over to the sald
Mortgagee, his executors and administrators, the policy or policies of insurance and
receipts thereto appertaining: Provipep that if on default of payment of sald
premium or sums of money by the Mortgagor, the Mortgagee, his executors or adminis-
trators may pay the same, and such sums of money shall be added to the debt hereby
secured (and shall bear interest at the same rate from the day of such payment) and
shall be repayable with the principal sum hereby secured.

IN WITNESS WHEREOF the parties to these Presents have hereunto set their hands
and seals.

Signed, sealed and delivered | JaMES SMmITH *
in the presence of
CHARLES SUMMERS, | Warrer WINTERS, *

ReceEven on the day of the date of this Indenture from the Mortgagee the sum
of Five Hundred Dollars mentioned,

Witness \ .
CHARLES SUMMERS, | James Burre.

AFFIDAVIT OF MORTGAGEE.

ONTARIO: | I, Walter Winters, of the Township of Stamford, In the
County oy WeLLAND, } County of Welland, yeoman, the Mortgagee in the foregoing

T0 WIT: Bill of Sale by way of Mortgage named, make oath and say:
That James Smith, the Mortgagor in the foregoing Bill of Sale by way of Mort-
gage named, is justly and truly indebted to me, the deponent, Walter Winters, the
Mortgagee therein named, in the sum of Five Hundred Dollars mentioned therein
That the said Bill of Sale by way of Mortgage was executed in good faith and for
the express purpose of securing the payment of the money so justly due or accruing
due as aforesald, and not for the purpose of protecting the goods and chattels men-
tioned in the sald Bill of Sale hy way of Mortgage against the creditors of the said
James Smith, the Mortgagor therein named, or preventing the creditors of such
Mortgagor from obtaining payment of any claim against him.

Sworn before me at the Town of
Welland, in the County of Welland, |

this tenth day of May, in the year J Warrer WINTERS,

of our Lord, 1910,

E. R. HeLLems, J.P, in and for the County of Welland,
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A¥FIDAVIT OF WITNESS,

ONTARI0: i

County or WELLAND, | 1, Charles Summers, of the Village of Niagara Kalls
TO WIT: | South, in the County of Welland, make oath and say:

That | was personally present and did see the within Bill of Sale by way of
Mortgage duly signed, sealed and delivered by James Smith and Walter Winters, the
parties thereto, and that the name Charles Summers set and subscribed as a witness
to the execution thereof is of the proper handwriting of me this deponent, and that
the same was executed at the Town of Welland, in the sald County of Welland, on
the tenth day of May, one thousand nine hundred and ten.

Sworn before me at Welland, in '
the County of Welland, this tenth
day of May, in the year of our CHARLES SUMMERS.
Lord, 1910,
E. R. HELLEMS, J.P,

386 Form of Affidavit for Companies.

In British Columbia a new form of affidavit has been added to the
Bills of Sale Act to be used by presidents, managing directors or other
officers of incorporated companies, designated as “ Form E.”

I, A. B, of , President (secretary, director, or as the case may be), of the
(name of the company or corporation) make oath and say as follows:—

1. That the paper writing hereunto annexed and marked “A,” is a true copy
of a bill of sale, and of (or, when an original bill of sale is filed, is a bill of sale
together with) every schedule or inventory thereto annexed or therein referred
to as made, given and executed by the said (name of company or corporation).

2. That 1, as President (secretary, director, or as the case may be), of the
sald Company (or Corporation) being duly authorized so to do, did affix the seal
of said Company (or Corporation) to the said bill of sale, did sign the said
bill of sale as President (secretary, director or as the case may be) of the sald
Company (or Corporation), and did duly deliver the sald bill of sale as the act
and deed of the said Company (or Corporation) on the day of , 19

3. That the head office or chief place of business of the sald Company (or
Corporation) in British Columbla is situate at (here state fully the whereabouts
of the head office or chief place of business, such as street and number (if any)
in the sald Province).

Subscribed and sworn before me this day of , 19

388 Mortgagee's Privileges at Maturity.

If a chattel mortgage having the usual covenants for payment of prin-
cipal and interest is not paid at maturity the mortgagee is free to take any
one of several courses:

1. He may go himself upon the premises and take possession of the
goods and remove them, or he may send a bailiff.

TIf he takes possession of the goods he is expeeted to sell them either by
public auction or by private sale, and if there is any surplus money after
payment of prineipal, interest and costs, it must be turned over to the mort-
gagor or his legal representatives. But some mortgages are so written that
he is not bound to sell, but may simply take possession of the goods and
hold them as his own.

If the mortgagee simply takes possession of the goods and holds them
as his own without selling them, the mortgagor has then an “equity of
redemption” for a limited time. which the courts will recognize, and he
may enter an action against the mortgagee for redemption or sale of the
goods.
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2. He may sue the mortgagor for the amount due on the mortgage, with-
out a seizure of the mortgaged goods, or

3. Tle may leave the goods in the hands of the mortgagor and extend all
the time for payment he desires up to twenty years. Any time during that
time he deems it necessary he may take possession of the goods, if they can
be found. Of course, if he desires to keep both his lien and preference
over other creditors good, he must file a renewal statement within the time
provided by statute in the Province where the goods are located. Ile can
file this renewal statement without the mortgagor’s consent or request.

A chattel mortgage drawn for a shorter period, in any of the Provinces,
than time fixed by statute for renewal, that is not paid when due need not
be closed or renewed until the expiration of the statutory time. An earlier
renewal would be useless and a waste of money.

A chattel mortgage that has not been renewed at the proper time accord-
ing to statute, if the mortgagee wishes to retain his priority over other
creditors, he must take possession of the goods, after which any desired
time may be extended. Of course, if during the time the mortgage stood
void against third parties, any of the goods were purchased or mortgaged
or seized under execution the mortgagee could not make his mortgage valid
against such parties by taking possession, but it would be good against all
others,

389 Causes for Taking Possession.

The mortgagee cannot take possession of the goods until the mortgage
is due, unless some covenant is broken that gives the right of possession.
(See previous section for proceedings at maturity.)

The things that usually give the right to take possession of the mort-
gaged goods are:

1. Default in payment.

2. Removal of the goods out of the Registration district without written
consent of mortgagee.

3. Seizure of the goods for rent or taxes,

4, Execution levied against the goods under any judgment at law.

5. If mortgagor attempts to sell or dispose of any of the goods.

Furniture and goods not included in the mortgage cannot be seized
unless there is a general clause covering them.

To take possession illegally gives the owner of the goods or his legal
representatives a claim for damages which may be recovered by ordinary
snit, and if successful the amount of the judgment would be applied on the
mortgage debt.

390 Renewal of Chattel Mortgages.

A chattel mortgage, being an instrument under seal and not affecting
interests in lands, holds the claim against the debtor for twenty years. Each
Province has, however. fixed by statute a shorter time in which it holds
both the lien on the property and priorvity of claim over other creditors.
Therefore, if the mortgage is not paid at maturity and it is desired to be
binding against third parties it mnst be renewed promptly within the time
provided in each Province.
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In Ontario it holds the priority for one year only from date of registra-
tion unless renewed, or the goods taken possession of, or a new mortgage
executed. To hold the goods against other creditors it must be renewed
within the last thirty days before the year expires, and so on from year to
year as long as it runs,

In Manitoba they run for two vears from date of filing, and must be
renewed within the last thirty davs before the time expires, and the same
for each sncceeding two-year period from previons filing.

In Alberta, S8askatchewan, Yukon and North-West Territories they
remain in force for two years from date of filing without renewal, but
must be renewed within the last thirty days before the expiration of the two-
year period ; and after the first renewal at the end of the two-year period, if
the mortgage is not paid it must be renewed annnally within the last thirty
days every vear thereafter from the date of filing the previous statement.

In Saskatchewan amendment of 1909, Chap. 15, fixes the penalty for
a false statement in the renewal statement to be a fine not exceeding $100.

The affidavits required for registration of the doeuments may be admin-
istered by the registration clerk. Fee allowed is 25 cents,

In British Columbia they are good for five years without renewal, but
may then be renewed.

Creditors of the mortgagor may demand from the mortgagee a full
statement of the account between him and the debtor, Such demand must
be in writing, accompanied by a statement verified by affidavit showing in
full the accounts between such debtor and the applicant. The statement
asked for from the mortgagee must be given within fifteen days from such
demand, verified by affidavit, otherwise the bill of sale shall be void. Thirty
cents per folio may be exacted for such statement and declaration before deliv-
ering them. A judge may, for cause, relieve the mortgagee from giving such
statement,

A mortgage given by an incorporated company to a bondholder or trustee
to secure debentures issued by the company need not be renewed every
five years, as other Bills of Sale have to be, provided a copy of the by-law
authorizing the issue of the debentures, verified by aflidavit and seal, and
properly signed, be registered with the mortgagee.

In Nova Scotia they remain in foree three years, but may be renewed
within the last 80 days before the expiration of the three-year limnit, and
80 on from time to time.

In New Brunswick « renewal statement must be filed each year within
the last 30 days before the year expires, showing the amount yet due. If
this is not done and the goods are taken under execution, the holder of the
mortgage has thirty days in which to file such statement, and if not done
he loses his claim on the goods, and they may be sold under the exeention,
And if defanlt is made in filing the statement notice may be given the
mortgagee calling upon him to file such statement, and if it is then not filed
within thirty days the hill of sale is void against subsequent purchasers.
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The renewal statement is similar in all the Provinces, and must contain
the information shown in the following Renewal Form of a chattel mort-
gage, which gives:

The date of original chattel mortgage, the parties to it, their residence,
date of filing, and that the mortgage has not been assigned, and if it has
been assigned, it must give the name of the assignee, and if assigned more
than once it should give each assignment, and the name of the holder at the
time of renewal, also the original amount of the mortgage, the amounts
paid, and date when paid, and the amount still due,

The following form, simply by changing name of Province, will answer
for every Provinee:

391 Form of Renewal Statement.
Statement, exhibiting the interest of Walter Winters,(or John Jones, if the

mortgage has been assigned), of the City of , In the County of

Yeoman, in the property mentioned in a chattel mortgage dated the day
of , 19 , made between James Smith, of , Merchant, of the one part,
and Walter Winters of , Yeoman of the other part, and filed in the office of
the Clerk of the County Court of the County of , on the day of

19 , (if renewed add, and renewed by statements filed on the day of

19 , and on the day of , 19 , as the case may be), and of the

amount due for principal and interest thereon, and of all payments made on account
thereof.

The sald Walter Winters is still the mortgagee of the said property, and has
not assigned the said mortgage (or the said John Jones is the assignee of the
sald mortgage by virtue of an assignment thereof from the sald Walter Winters
to him dated the day of , 19 , as the case may be).

No payments have been made on account of the sald mortgage (or, one pay-
ment has been made, or the following payments, and no other, have been made,
on account of the said mortgage:

19 , January 1, cash recelved ..............00 $230 00

The amount still due for principal and interest of the said mortgage 18 the

sum of dollars, computed as follows:
PHBOIIA] | oovovani ssevasesasavaressasssaversyes $600 00
Interest, one year, ending 5B 4 svseseas 30 00
: $530 00

Cr.
(By cash, s 19 5 ciisensnnrsensesense veee $230 00
Balance due ............ sesssseseesennes $300 00)

AFFIDAVIT OF MORTGAGEE,
COUNTY OF 1, Walter Winters (or John Jones), of the City of
To Wir: } in the County of , the mortgagee (or the assignee

of the mortgagee) named in the chattel mortgage men-
tioned in the foregoing (or annexed, or following) statement, make oath and say:

1. The foregoing (or annexed, or following) statement is true.

2. The chattel mortgage mentioned in the said statement has not been kept on
foot for any fraudulent purpose.

Sworn before me at the City ‘l

of , in the County of | WaLTER WINTERS.
, this day of ’ J (or John Jones.)

19

& B., a commissioner, etc.,
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892 Assignment of Chattel Mortgage.

ferred by assignment. The assignment must be filed at the same office
where the mortgage is filed, and same fee charged as for a discharge.

days from date of assignment,

893 Discharge of Chattel Mortgage.

at the sffice where the mortgage is filed. The fee for Ontario, Manitoba,
Alberts, Saskatchewan, and North-West Territories is 50c¢.; New Bruns-
wick, Nova Scotia and Prince Edward Island, 25 cents.

“satisfied.” The fee is $1.00. Newfoundland fee is $1.50. Yukon Terri-
tory fee in $2.00,
394 Form of Discharge.

DOMINION OF CANADA,

Winters, of the Township of Stamford, County of Welland, yeoman, do
certify that James Smith, merchant, of the Township of Stamford, County
of Welland, Province of Ontario, hath satisfied all money due on or to grow
due on a certain Chattel Mortgage made by James Smith, aforesaid, to
Walter Winters, of the Township of Stamford, aforesaid, which mortgage
bears date the 2nd day of August, A.D. 1909, and was registered in the
office of the Clerk of the County Court of the County of Welland, on the
2nd day of Aungust, A.D. 1909, as No. 4287.

person entitled by law to receive the money, and that such Mortgage is
therefore discharged.

Witness:

Couxty or WELLAND, ' Stamford, County of Welland, student, make oath
Discharge of Chattel Mortgage duly signed, sealed and executed by Walter [
Winters, one of the parties thereto.

of Welland.

July, in the vear of our Lord 1910,

A chattel mortgage is not a negotiable instrument, but it may be trans-

In ManiToBa the assignment is required to be registered within twenty
In Bririsn Corumsia the assignment need not be registered.

When a chattel mortgage has been paid a discharge should be filed also
In British Columbia the mortgage is discharged by being marked

See following Statutory Form of Discnarce:

Province or OxTario.
To the Clerk of the County Court of the County of Welland, I, Walter

That such Chattel Mortgage has not been assigned, and that T am the

Witness my hand this 30th day of July, A.D. 1910.

CrarLes SusmMERs,
Stamford, Student.
Warrer WinTERS.
ArripaviT orF WITNESS,

ONTARIO: I, Charles Summers, of the Township of
70 WiIt: 5”!1] say:
1. That T was personally present and did see the within Certificate of
2. That the said certifieate was exeented by the said parties at the town
3. That T know the said parties.
4. That T am a subseribing witness to the said Certificate.
Sworn before me at Welland, in the

County of Welland, this 30th day of ' Crarves Summers,

E. R. Hrrrems, a commissioner for taking affidavits in H.C.J.

_——‘
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306 Costs of Foreclosure.

The Ontario Statutes allow the following fees and expenses, and no
more unless agreed upon :

1. For making seizure where amount of debt does not exceed $80.00,
$1.00.

2. Where it exceeds $80.00, $1.50.

3. One man keeping possession, per day, $1.00.

4, If printed advertisements are used other than newspapers, not to
exceed $1.50.

5. For catalogues, sale and commission and delivery of goods, 5 centa
on the dollar on the net proceeds of sale up to $100.00. When over $100.00,
then 2% per cent. on the excess over $100.00,

6. When debt is paid before eale, a commission of 2% per cent., and the
amount actually disbursed in cartage not to exceed $2.00.

The party levying the distress must give a copy of the charges to the
person distrained upon.

The expense in the other provinces is similar. See “Expense of Dis-
tress.”

897 Wrongful Conversion of Personal Property.

When one person has found or becomes possessed of the goods or
chattels of another and refuses to deliver them over when a proper or legal
demand for them has been made he is said to have converted them to his
own use.

The purchaser of a chattel takes it, as a general rule, subject to what
may turn out to be defects in the title, unless it be a negotiable instrument,
or unless he buys it in the open market from a person dealing in that line
of goods, e.g., a store. Ilence, if the article purchased has been stolen or
obtained by frand, the purchaser acquires no title to the property. Hollins
r. Fowler, . R. 7, H. L. 757.

When anvone has wrongfully deprived another of his goods or chattels
the owner may reclaim and take them wherever he happens to find them
if he can do so without a breach of the peace. He eannot be prosecuted
for trespass, but may be for damages if he commits any injury.

When anyone is in temporary possession of goods of another, and
without authority sells them, the true owner may maintain an action for
them against either the bailee, or the purchaser. Cooper v. Willomatt,
1 C.B. 672.

Tf chattels gold under a lien note are not paid for according to the
agreement and the party having them in possession refuses to deliver them
up the action is for unlawful detention. Proof of demand and refusal is
essential if the detention should be denied. 14 W.L.R. 262 (1910).

Tn retaking possession of a chattel sold under a lien agreement, if such
agreement does not specify how the article shall be sold, in the event it
is taken back, it must be according to the provisions of the Conditional
Sales Act.

In case of goods sold under a lien to traders for the purpose of resale
in the regular course of business, or chattels sold to a dealer who is known
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to be buying them for the purpose of reselling them at a profit (say a
machine to an implement dealer) the lien holds good, against other ereditors
of such trader or dealer, but the ownership passes to the purchaser of the
goods, or to the purchaser of the machine if such purchaser had no knowl-
edge of such lien. Brenn v, Foorsen, 7T W.L.R. 13; 17 Man. L.R. 241.

If goods or chattels covered by a lien note or chattel mortgage are
sold before the incumbrance is discharged, the sale is fraudulent and the
purchaser does not obtain a good title. The true owner, or mortgagee, if
his lien or mortgage is valid, may proceed against the vendor for wrongful
conversion, or he may recover the goods from the purchaser and such pur-
chaser will have recourse against the frandulent vendor. Singer Co. v.
Clark, 5 Ex. D., 37.

Even an auctioneer who sold household furniture covered by a chattel
mortgage and delivered them to the purchasers has been held liable, although
he knew nothing of the mortgage. Lancashire Wagon Co. v. Fitzhugh,
6 H. & N. 502.
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CHAPTER XIV.

MORTGAGES.

400 Mortgages of Real Estate.

A mortgage of real estate is virtually a deed or conveyance of the prop-
erty by the debtor to the creditor to secure the payment of a ecertain sum of
money or money's worth, with a “proviso” that it shall become void upon
the payment of the debt and accumulated interest. Tt must therefore be
remembered that all the mortgagor retains is the possession and “equity of
redemption,”

(a) Under the Torrens System a mortgage is not a conveyance of the
land, but a registered charge upon the land for the payment of the money.
See “Torrens Svstem of Lands Transfer.”

Mortgages should be exeented in duplicate under the Torrens System
as well as the old. The mortgagee retains one copy.

401 Securing Clear Title.

Before paying over the money, either on mortgage or for purchase, the
following searches must be made if you would know what kind of a title
yon are obtaining. The routine is much the same in all the provinces:

1. The Abstract Index (and you should read the documents), for deeds,
mortgages, assignments, agreements, dowers, trusts, settlements, leases, lis
pendens, mechanics’ liens, by-laws, plans, cautions (within three years).

2. The General Register, for wills, probates, letters of administration,
assignments for benefit of creditors, power of attorney, ete.

3. The Sheriff’s office, for exeeutions, attachments, sheriffs’ deeds with-
in six months, ete.

4, The Treasurer’s office, for taxes and tax sales within eighteen
months,

5. See whether a survey is necessary to show that the land mentioned
in the instrument is the land you valued and intended to take the interest in.

6. Note whether any easement of way, water, sewer, light, ete., may be
held over the land, affecting it injuriously.

In the Solicitor’s Abstract from the Registrar, covering Nos. 1 and 2,
look out for undischarged mortgages, dower, life estate and other registered
claims affecting or overlapping some part of the lands. ~Without such
Solicitor's Abstract properly explained you may be getting a title from
some one who has only a life or other emall interest, though he may have
lived on the property for fifty years.

The Sheriff’s Certificate will be safe if it covers all the parties who
owned the land during the previous ten years for Ontario and Manitoba.
For the other Provinces, see Section 365,

If the present fences and improvements have been standing longer than
ten years for Ontario and Manitoba (see “Ownership by Possession for
other Provinces), a survey may not be necessary. The survey should show
whether there are any water-courses, walks, roads or overhanging caves, or
other easements (privilege or right), affecting the land.

Where the Land Titles’ Act or Torrens System is in force, the Certifi-
cate of Title will contain all the facts under 1, 2, 3 and 6.
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t Also the terms of tenancy must be made certain if a tenant occupies the
] premises; also see that no Mechanies’ Liens attach within 30 days.

Make sure that your solicitor has ascertained all the above facts hefore
you pay over the money, because these searches are not always made.

402 Registration of Mortgages.

In all the Provinces a mortgage is binding on the property as soon as
it is executed, but the first mortgage registered is the one that has priority
of claim against the property unless express notice is proved that a prior
mortgage exists, 1f the mortgagor should make a deed of the property or
another mortgage to some other person without notifying him of the pre-
vious unregistered mortgage, such person would have a good title if his
deed or mortgage were registered before the first one executed would be
presented to the registry office.

All mortgages and other instruments to be registered must be verified
by affidavit in proper form of a subscribing witness present at the time of
signing.

(@) Where lands are under the Torrens System mortgages must be
registered in order to be valid, and they cannot be registered without the
production of the Certificate of Title. A memorandum of the transaction
is entered by the proper officer at the Land Titles office on the Certificate
of Title held by the owner, and also on the duplicate certificate in the
office, and this constitutes the registration.

In Ontario the mortgagee would hold the Certificate of Title until the
mortgage is paid, but in Alberta the certificate is held by the Land Titles
office. The mortgagee may procure Certificate of Charge showing his re-
lation as virtnal owner of the property.

403 Fees for Registration.

The fees for registration under the Registry Acts of the different
Provinces are very much the same. For Ontario the fees under the old
system are $1.40 where the aggregate of words to be copied does not exceed
700, and 15 cents for each additional hundred words up to 1,400, and 10
cents for each additional hundred words or fraction of a hundred over 1,400.

In Ontario the statutes provide that in order to lessen the cost of re-
gistration the mortgage may have endorsed upon it “ not to record in full,”
in which case the registrar does not copy the mortgage in his hooks, but the |
mortgage is numbered and filed, and merely the date and name entered in |
the books. The fee is $1.00.

Under the Torrens System the fees for registering the different in-
strnments run from $1.00 to $2.00

404 Implied Covenants in a Mortgage.
The implied covenants in a mortgage are:
1. To pay the mortgage money and interest (not the personal covenant.)
. A good title,
. A right to convey.
. That on defanlt the mortgagee shall have quiet possession,
Free from all encumbrance.
6. That the mortgagor shall exeeute such further assurance of the lands
as may be requisite.
7. That the mortgagor has done nothing to encumber the lands.

————

W 12 o

™
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There are no other covenants implied in a mortgage, but any others may
be expressed that are agreed upon and are legal.

Loan companies and sometimes private individuals put in various extra
covenants to better secure themselves, and these should all be carefully
noticed before signing the mortgage.

For the usual covenants that a mortgage contains see “Form of Mort-
gage,” which follows the Ontario Short forms of Mortgage with Covenants.

406 The Personal Covenant.

It must not be forgotten that nearly every mortgage contains a Personal
Covenant by the debtor to pay the creditor the sum named in the mortgage
similar to this:

“The said mortgagor covenants with the said mortgagee that the
mortgagor will pay the mortgage money and interest.”

Therefore, if the debtor after giving the mortgage should sell the prop-
erty it is not enough that the purchaser assume the mortgage, because the
personal covenant still binds the original debtor. The mortgage should
either be discharged, or a release under scal obtained from the ereditor or
mortgagee. In Ontario, on mortgages given since 1894 the personal coven-
ant expires with the mortgage (in ten years after maturity or last payment).

This personal covenant does not hold against the person who may buy
the property subject to the mortgage, nor the person who buys the equity of
redemption.

If the person buying property subject to an existing mortgage covenants
with the mortgagor to pay the mortgage, the mortgagor can enforce its pay-
ment when it is due. The mortgagee, however, eannot compel the purchaser
to pay either principal or interest. Canada Tanded and National Tnvest-
ment Co. v. Shaver (1805). 21 Ont., App. 377.

The “personal covenant” is not implied in a mortgage, but it is nsually
inserted, unless omitted for cause. In fact it is contained in all the printed
forms so that it must be struck out if it is intended that the mortgagor is
not to become personally liable for the debt.

The “implied covenant” to pay the mortgage money and interest
given in preceding seetion, the courts have ruled, is not what is called the
“personal covenant” that the mortgagee cdn sue on to recover any deficiency
that may remain after selling the mortgaged property.

If the Personal Covenant is omitted or struck out of the printed form
used, and the mortgagor does not repay the loan and interest, the mortgagee
has recourse to the property only which has been conveyed to him by way of
mortgage, which he may either take possession of and hold, or sell. Tf he
elects to sell such property and it_does not bring enough to cover the mort-
gage debt and interest, he cannot then sue on any implied covenant for the
deficiency and seize other property not covered by the mortgage.

406 Form of Mortgage.

This Indenture made (in duplicate) the first day of March, one thousand nine

hundred and ten, in pursuance of the Short Forms of Mortgages Act:

Berweex James Robert Manning, of the Township of Ancaster, in the county ot
Brant, Province of Ontario, yeoman, of the first part, hereinafter called the mort-
agor;
i 1da Jane Manning, wife of the party of the first part, of the second part;

And Willlam John Brown, of the Township of Ancaster aforesald, gentleman, of
the third part, hereinafter called the mortgagee;
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WirnesseTH that in consideration of One Thousand ($1,000) Dollars of lawful
money of Canada now pald by the said Mortgagee to the said Mortgagor (the receipt
whereof is hereby acknowledged), the said Mortgagor doth Grant and Mortgage unto
the sald Mortgagee, his heirs, executors, administrators and assigns forever:

ALL AND SINGULAR that certain parcel or tract of land and premises situate, lying
and being in fhe Township of Ancaster aforesald, containing by actual measurement
One Hundred Acres, more or less, being composed of Lot Number Twelve (12), on
the Fourth (4th) Concession of the Township of Ancaster aforesaid; and lda Jane
Manning, of the second part, hereby bars her dower in said lands,

Provipen this mortgage to be void on payment of One Thousand Dollars of law
ful money of Canada with interest thereon at five per cent. per annum, as follows:
The sald principal sum of One Thousand Dollars to be due and payable in four equal
annual instalments of Two Hundred and Fifty Dollars each, with interest at the rata
of five per cent, per annum on the unpaid principal, payable annually with each
instalment of principal. The first of such payments of principal and interest to be
due and payable on the first day of March, A.D, 1911, and taxes and performance ot
ststute labor,

The said Mortgagor covenants with the said Mortgagee that the Mortgagor will
pay the mortgage money and interest and observe the said proviso, that the Mortgagor
has a good title in fee simple to the sald lands, and that he has the right to convey
the said lands to the sald Mortgagee;

And that on default the Mortgagee shall have quiet possession of the sald lands
free from all encumbrances;

And that the said Mortgagor will execute such further assurances of the sald
lands as may be requisite;

And that the sald Mortgagor has done no act to encumber the said lands;

And that the said Mortgagor will insure the Bulldings on the said lands to the
amount of not less than Six Hundred Dollars currency;

And the said Morigagor doth Release to the said Mortgagee all his claims upor
the said lands subject to the said proviso.

Provided that the said Mortgagee on default of payment for four months may
on giving three months' notice 1n writing, enter on and lease or sell the sald lands

Provided that the Mortgagee may distrain for arrears of interest.

Provided that in defauit of the payment of the interest hereby secured the
principal hereby secured shall become payable.

Provided that until default of payment the Mortgagor shall have quiet possession
of the said lands,

In WirNess WHEREOF the said parties hereto have hereunto set their hands and
seals,

Signed, sealed and delivered ) JaMES ROBERT MANNING. *

in the presence of
R. H. OLMSTED, ) Ina JANE MANNING, P

Arrmavit or WITNESS,

CouNnTY OF BRANT, | I, Russel Hamilton Olmsted, of the Village of Ancaster, in

TO WIT: | the County of Brant, manufacturer, make oath and say:

1. That I was personally present and did see the within Instrument and Dupli-
cate thereof duly signed, sealed and excuted by James Robert Manning and Ida Jane
Manning, two of the parties thereto,

2. That the said Instrument and Duplicate were executed by the sald parties at
the Village of Ancaster, of the said Township of Ancaster.

8. That 1 know the said parties.

4. That I am a subscribing witness to the said Instrument and Duplicate,

Swory before me at the Village of

Ancaster, in the County of Brant,

this first day of March, in the year R. H. OLMSTED,
of our Lord 1910.

N. H. HmsBArp, a commissioner for taking affidavits in H. C. J., ete,

407 Mortgage Under Torrens System.

I, A. B., being registered as owner of an estate (here give nature of
interest), subject, however, to such encumbrances, liens and interest as are
notified by memorandum underwritten (or endorsed hereon), of that piece
of land (deseribe it), part of ...... Section ......, Township of ......
range ...... (or as the case may be), containing . ..acres, be the same
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more or less (Lere state rights of way, easements, if any, intended to be
conveyed along with the land, and if the land dealt with contains all included
in the original grants refer thereto for deseription of parcels and diagrams
otherwise set forth in the usual way of boundaries, and accompany descrip-
tion with a diagram), in consideration of the sum of......dollars lent to
me by C. D. (insert description), the receipt of which sum I do hereby
acknowledge, covenant with the said C. D.:

First, that I will pay to him, the said C. D., the above sum of......

dollars on the ...... day of isaoan

Secondly, that I will pay interest on the said sum at the rate of ....on
the dollar in the year, by equal payments on the ...... day of ...... and
ol Hhe: ovien iy aay of sessovee , in every year.

Thirdly (here set forth special covenants, if any).

And for the better securing of the said C. D., the repayment in manner
aforesaid of the principal sum and interest, I hereby mortgage to the said
C. D. my estate and interest in the land above described.

In witness whereof T have hereunto signed my name this ...... day of
...... 19 ..
Signed by the above named (Bignature of Mortgagor.)
\. B., in the presence of (No Seal necessary.)

(Insert memorandum of mortgages and encumbrances.)

| When a mortgage is paid under this system a receipt is indorsed on the
duplicate mortgage held by the mortgage which is then brought to the
Land Titles Office, and the fact of the payment of the mortgage is noted on
the Certificate of Title.

\ mortgage under this system does not convey the property, but the
land is simply pledged as security, and after defanlt the mortgagee may
either sell or foreclose as though it had been transferred to him by way of
mortgage,

For mortgages two copies are execnted.

408 Sinking Fund Mortgages.

| Sinking Fund Mortgages are those in which the principal and interest
together are divided into a number of equal yearly, or half-yearly or quart-
erly or monthly payments. This form is not used much in Canada since
legislation made it compulsory to state in the Repayment Clause the four
following particulars: (1) The amount of the loan. (2) The rate of
interest. (3) The part of each payment that is for interest. (4) And the
part of each payment that is for principal. Section 6, Chap. 120 R.S.C.

With this protection the borrower may know whether he is paying five,
six or twenty per cent interest, as the case may be. The Building Societies
are about the only institutions still using this old “sinking fund” form of
mortgage.

409 Interest on Mortgages.

Interest on Mortgages is implied, unless expressly stipulated to the
contrary. Mortgages on real estate may draw any interest that the mort-
gagor covenants to pay, but in Canada if the rate is not named it will be
five per cent.; Newfoundland six.

If the interest is not paid when due the mortgagee usually has power
either to take possession, or foreclose and sell, or he may sue for the arrears
of interest.
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Or if there are goods and chattels of the mortgagor on the premises he
may distrain for the arrears of interest. The mortgagee cannot seize or sell
the goods or crops of a tenant on the property for either overdue interest
or principal. Neither can he seize or sell the goods and chattels of the mort-
gagor that are exempt by statute from seizure under an execution or land-
lord’s warrant.

The mortgagee’s right to distrain for interest is limited to one year's
arrears of interest as against execution creditors or an assignee for the gen-
eral benefit of creditors. Goods distrained for interest shall not be sold
except after such public notice as is required under a landlord’s warrant.

Interest in arrears cannot be recovered after six years, Quebec five
years, But, although the mortgagee could not in this case recover more than
six (or five) years’ arrears of interest by suit or distress, still if the mort-
gagor ever wanted to redeem the property he would in that case be compelled
to pay the arrears of interest.

In Ontario he may sue for the arrears of interest in the Division Court
if the amount is within its jurisdiction, but he cannot employ the “judg-
ment summons” process to enforce payment. The different instalments of
interest or principal may be sued for separately so as to bring them within
the jurisdiction of the Division Court.

For rate of interest recoverable, see “Legal Rate of Interest.”

410 Payment of Mortgages.

When a mortgage falls due it may be paid without any notice to the
mortgagee, unless it is specified to the contrary in the mortgage.

If it is overdue and the mortgagee demands payment for the whole
amount or even part it may be paid in full if the mortgagor wishes to do so.
But if nothing is paid at maturity or only part is paid, together with the
interest due, then in that case, unless the mortgage provides otherwise, the
mortgagor usually cannot subsequently, except by consent of the mortgagee,
pay the balance without giving six months’ notice, or paying six months’
advance interest in lieu of notice. This is a custom that has become law
although it is not in the Statutes,

If the mortgagee demands payment, or takes any steps to enforce his
mortgage he will not be entitled to six months’ notice or interest in lieu of
notice.

In Manitoba, Chap. 63 of 1914 provides that notwithstanding any rule.
law or agreement to the contrary, where defanlt has been made in payment
of any principal money under any mortgage on real property, the mortgagor
may within three months after the due date of such payment pay the same
to the mortgagee without notice, or payment of honus interest in lien of
notice, by paying the regular interest to the date of sueh payment.

If more than three months elapse, then the mortgagor can only make
payment by paying the interest to date of payment and three months’ addi-
tional interest on the prineipal money in arrears, or he may in lien of such
three months’ additional interest give the mortgagee at least three months’
notice in writing of his intention of making such payment: but if he fails
to make'such payment according to the written notice he is then required to
pay the three months’ advance interest before he is entitled to make the
payment. This also applies to those mortgages in which it is provided that
if interest is paid promptly a lower rate will be accepted than that provided
for in the mortgage.
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In Ontario.—By amendment of 1903 it is enacted that where default
has been made in the payment of any principal money secured by mortgage
on real estate in this Province after the passage of this Act, June 11th, the
mortgagor, notwithstanding any agreement to the contrary, may redeem any
time upon payment of principal in arrears and three months advance in-
terest or he may give the mortgagee three months’ notice of his intention
to make such payment at the expiration of the time named, and if he make
such payment on such date, together with the interest due at such date, he
need pay no further interest.

If he fails to make payment, however, at the time mentioned in the
notice, he cannot, thereafter, make payment without paying both principal
and interest due and three months’ interest in advance.

This amendment does not affect the provisions of section 25 of the Loan
Corporations’ Act.

In all the Provinces and Newfoundland, if a mortgage is payable by
instalments and one or more instalments are in arrears the mortgagee may
sue for the overdne instalments, or he may sue for the possession of the
property, but he eannot be thereby compelled to accept the whole sum of the
mortgage debt, neither to foreclose unless he desires to do so.

When making payments of either principal or interest it is not essential
that they be endorsed on the mortgage for the receipt operates as a legal
discharge of the mortgage to the extent of the payment, no matter if the
mortgage should be transferred or seized under execution. A mortgage
differs in this respect from negotiable paper. But be sure to preserve the
receipt.

Payment must be made to the mortgagee or his duly authorized agent,
or assignee, or executor. Great caution need to be exercised in this matter,
for a person may have authority to receive interest, or rent, and yet not the
principal. Even a solicitor acting for the mortgagee may not have authority
to receive the mortgage money, so the money must not be paid to any other
than the mortgagee unless the party assuming the right to receive produces
his anthority.

411 Notice of Intention to Pay Off Mortgage.
I hereby give you notice that at the expiration of ...... months from

date hereof I shall pay to you or your executors, administrators or assigns,
the principal money and interest due by me to you on the security of a

certain indenture dated the ........ QEVIGL", <o ns , 19.., made between
........ (me), of the one part, and ........ (you), of the other part.
Dated at ........ 5 IBRB T 3% day of %eviees 5194
To (name of Mortgagee). @ .....iiiiiiieinens
Mortgagor.

413 Prepayment of Mortgages,

If a mortgage has not yet become due, generally speaking the mortgagee
cannot be compelled to accept payment, unless there is a clause in the mort-
gage binding the mortgagee to accept payment sooner. There are, however,
gome exceptions, as the following:

1. By Dominion statute, chap. 120, sec. 10, R.S.C. 1906, provision is made,
which applies to all the provinces, for the payment of mortgages after they
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have run five years, no matter for what length of time they were drawn. As
the clause is very concise it is here quoted in full:

“Whenever any principal money or interest secured by mortgage of real
estate is not in the terms of the moMgage payable till a time more than five
years after the date of the mortgage, then any person liable to pay or entitled
to redeem the mortgage, may, after the expiration of five years, tender to the
person entitled to receive the money the amount due for principal and in-
terest, together with three months’ further interest in lien of notice; no
further interest shall be chargeable, or payable, or recoverable at any time
thereafter on principal money or interest due under the mortzage.”

2. If, for default in payment, for either prineipal or interest or for any
other supposed breach of covenant, the mortgagee enters action to recover
the mortgage may be paid in full with-
out further notice and without advance interest,

payment, or demands payment, then

415 Mortgagee's Privileges at Maturity.
If the mortgage is not paid at maturity the morteagee has several
remedies, any one of which he may pursue:

1) He may allow the mortgage to run on and draw interest

b) He may bring action to obtain payment for principal and interest
due, or
may bring an action of ejectment and obtain possession of the
land by order of the conrt and then colleet the rents and profits until the
» debt and interest are paid, or

» mav bring snit to have the mortgage foreclosed, in which event
equities of redemption are barred and he becomes the absolute owner, or

|
1

(e) If the mortgage contains a “power of sale” he may take the legal
steps to sell, but if the mortgage has no “power of sale” he may bring action

to have the lands sold under the direction of the court, or

(f) Ile may bring an action on the covenant and reach the other prop-
erty of the morteagor by wayv of exeeution,

417 Transfer of Mortgages.

Mortgages are not negotiable by endorsement, bur may be transferred
ignment.  The ignment is also an instrument under seal, and must
be recorded at the same place the mortgage is registered.

by

[f a mortgage is assigned the assignee takes it subjeet to all the equities,
rights, set-offs, ete., that existed at the time of purchase. Therefore, if a
payment were made on it before the assignment the assignee could not force
the mortgagor, his heirs, executors, or administrators to pay it again. He
could only look to the assignor. And if a payment were made to the mort-
gagee after the date of the assignment the payment would be allowed if the
mortgagor had no notice of the transfer. The registry of the assignment
is not a notice to the mortgagor, but only to those claiming an interest subse-
quent to such registry.

Hence, in transferring a mortgage it is advisable to have the mortgagor
connected with the assignment in some way so as to acknowledge the exist-
ence of the mortgage debt. Tf the mortgagor is not a party to the assignment
he shonld be given due notice of the transfer.
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Again, if the mortgagor does not concur in the assignment the mort-
gagee remains liable to account for rents, and profits, and for loss to the
estate through the transferee’s wilful neglect, if he should subsequently
enter into possession of the property. (Armour, 1901 edition, page 209.)

The assignee cannot distrain for arrears of rent which accrued before
the assignment.

The assignment of mortgage does not pass arrears of rent acerued be-
fore such assignment unless expressly mentioned, and even then the assignee
could not distrain for such arrears.

A Power of Sale is a personal right, and eannot be exercised by the
assignee unless the mortgage expressly reserves such right.

418 Form of Assignment of Mortgage.
This fMndenture made (in duplicate) the first day of September, in the year of
our Lord one thousand nine hundred and ten:

Berweey William John Brown, of the Township of Ancaster, in the County of
Brant, Province of Ontario, student, of the first part, hereinafter called the “ Assiga-
or,” and James Wilson, of the City of Hamilton, in the County of Wentworth, Prov-
fnce of Ontario, merchant, hereinafter called the “Assignee,” of the second part;

WHEREAS, by & mortgage dated on the first day of March, one thousand nine
hundred and three, James Robert Manning, of the Township of Ancaster, County of
Brant, Province of Ontario, farmer, and wife did grant and mortgage the land and
premises therein and hereinafter described to Willlam John Brown aforesaid, his
heirs, executors, administrators and assigns for securing the payment of One Thou
gand Dollars of lawful money of Canada, and there is now owing upon the saild
Mortgage the sum of One Thousand and Twenty-five Dollars.

Now THIS INDENTURE WITNESSETH, that in consideration of One Thousand and
Fifteen Dollars of lawful money of Canada, now paid by the said Assignee to the
sald Assignor (the receipt whereof is hereby acknowledged), THE sald Assignor
Dot Hereny AssioNy and set over unto the sald Assignee, his executors, administra
tors and assigns, AL that the said before in part recited Mortgage, and also the said
sum of One Thousand and Twenty-five Dollars now owing as aforesaid, together with
all moneys that may hereafter become due or owing in respect ot said Mortgage and
the full benefit of all powers and of all covenants and provisos contained in said
Mortgage. And also full power and authority to use the name or names of the said
Assignor, his heirs, executors, administrators, or assigns, for enforcing the perform
ance of the covenants and other matters and things contained in the said Mortgage.
Axp the sald Assignor Dot HEREBY GRANT AND COVENANT unto the said Assignee
hig heirs and assigns, AL ANp SINGULAR that certain parcel or tract of land an«
premises situate, lying and being in the Township of Ancaster, in the Couniy ol
Brant, Province of Ontario, containing by admeasurement One Hundred Acres, be the
same more or less, being composed of Lot Number Twelve (12), in the Fourth (4th)
Concession of the Township of Ancaster aforesaid, To HAVE AND TO HoLp the sald
Mortgage and all moneys arising in respect of the same and to accrue thereon, and
also the said land and premises therebygranted and mortgaged 1o TH: USE of the
sald Assignee, his heirs, executors, administrators and asgigns, absolutely forever;
but subject to the terms contained in said Mortgage,

AND THE SAID ASSIGNOR for his heirs, executors, administrators and assigns doth
hereby covenant with the said Assignee, his heirs, executors, administrators and
assigns, Tnar the sald Mortgage hereby assigned is a good and valid security, and
that the said sum of One Thousand and Twenty-five Dollars is now owing and unpaid
ANDp that he has not done or permitted any act, matter or thing whereby the said
Mortgage has been released or discharged either partly or in entirety: Axp that he
wlil upon request do, perform and execute every act necessary to enforce the tull per
formance of the covenants and other matters contained therein,
uenlsh WrrNess wHEREOF the said parties hereto have hereunto set their hands and
Signed, Sealed and Delivered ]

in the presence of \ %
D. B. PorTER. | James WiLsox. 3
2

e

D

WiLriam Jonx Broww,
%

Recervep on the day of the date of this Indenture from the sald Assignee the
sum of One Thousand and Fifteen Dollars.




122 MOKRTGAGES,

ArtinaviT oF WITNESS,
W. J. BrowN
e S I, Dexter Edgar Potter, of the City of Hamilton,
Covxr i “.“N'W""T"' l County Wentworth, Province of Ontario, student, make
To Wir: oath and say:

1. That 1 was personally present and did see the within Instrument and Dupli
cate thereof duly signed, sealed and executed by James Willlam Brown, one of the
parties thereto.

2. That the said Instrument and Duplicate were executed by the sald partles
at the City of Hamilton.

3. That 1 know the said parties.

4. That I am a subscribing witness to the sald Instrument and Duplicate,

Sworx before me at Hamilton, in the
County of Wentworth, this first day of D. E. PorTer.
September, in the year of our Lord 1910, ’

J. W, LAMOREAUX, @ commissioner for taking afidavits in H. C. J., ete

419 Transfer by Indorsement on Back of Mortgage.
This Fndenture made (in duplicate) the first day of September, in the year of
our Lord one thousand nine hundred and six:

BerweeN Willlam John Brown, of the cown of Dundas, within named, of the
first part, and James Wilson, of the City of Hamilton, of the second part.

Wirnessern, that the party of the first part, In consideration of the sum of $250
to him paid by the second party, the receipt whereof is hereby acknowledged, hath
granted, bargained, sold, and assigned, and by these presents doth grant, bargain,
sell, and assign to the party of the second part, his heirs, executors, administrators
and assigns, all the right, title, Interest claim and demand whatsoever of him, the
party of the first part, of, in and to the lands and tenements mentioned and described
in the within Mortgage. And also to all sum and sums of money secured and payable
thereby and now remaining unpaid.

To HAVE Axp To HoLn the same and to ask, demand, sue and recover the sam«
as fully to all intents and purposes as he, the party of the first part, now holds, an
is entitled to the same,

IN WITNESS WHEREOF the partles to these presents have hereto set thelr hands
and seals, the day and year first above written,

Signed, Sealed and Delivered |
in the presence of WriLLiam Joun Browx, *
JAMES Brack,

420 Transfer of Mortgage Under Torrens System.

I, C. D., the mortgagee (encumbrance or lease, as the case may be), in
consideration of ...... dollars, this day paid to me by E. F., of ......
the receipt of which sum I do hereby acknowledge, hereby transfer to him
the mortgage (encumbrance or lease, as the case may be, deseribing the
instrument fully), together with all my rights, powers, titles, and interest
therein,

In witness whereof I have hercunto subseribed my name this. .. .. .day
OF 5 o6 4 ¢ i &
Signed by the said C. D, | C. D. Transferrer.
in the presence of Accepted, E. F., Transferee.
' (No Seal necessary.)

Joth mortgages and leases under this system may be transferred by
endorsement written upon the copy of the instrument held by the proprietor
and then registered.

421 Discharge of Mortgage.

When a mortgage has been paid the mortgagee is required to give the
mortgagor a discharge, which is a statutory form of receipt. When this has
been filled ont and signed in the presence of witness dnly sworn, it is reg-
istered by the mortgagor,
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Where there is more than one mortgagee each one must sign the dis-
charge.

If the mortgage has been assigned, the assignment should be as accur-
ately described in the discharge as the mortgage itself. The date, registra-
tion, ete., should be taken from the Registrar’s certificate on the assignment.

A discharge may be given at any time at or after payment, either by
the mortgagee or his assigns or executors.

A discharge operates as a re-conveyance of the lands to the mortgagor
or his legal representatives, and is as good as a re-conveyance and costs less.

When a mortgage has been paid in full the mortgagee is compelled by
law to hand back the mortgage, and return all title deeds and other papers
he may hold in connection with the property that belong to the mortgagor.
The mortgagee is also bound to give a discharge when payment in full is
made. The mortgagor should immediately register the discharge.

The mortgagor may instead have a re-conveyance of the property pre-
pared and have the mortgagee sign it if he wishes it, but it is sufficient,
however, to simply have a discharge executed and registered.

Or he may require the mortgagee to assign the mortgage debt and con-
vey the mortgaged property to any third person the mortgagor directs.

In the absence of agreement to the contrary the mortgagor must pay for
the conveyancing, if he leaves it for the mortgagee to do. But in case only
a simple Discharge is needed the mortgagor may prepare it himself, or his
regular solicitor may, and present it to the mortgagee for signature, who is
required by law to sign it, and without any charges.

422 Form of Discharge.

For a Form of Discharge of Mortgage, see “Discharge of Chattel Mort-
gage,” which is the same in every particulur, simply by omitting the word
“chattel” wherever it occurs and changing the name of Ontario for other
Provinces required.

We give here, however, the form of discharge authorized by statute for
New Brunswick, which is almost verbatim that of Ontario, as follows:

To the Registrar of Deeds of the County of King's, I, John Doe, of the
Parish of ITavelock, in the County of King’s and Province of New Bruns-
wick, farmer, do hereby certify that James Roe, of the Parish, County and
Province aforesaid, farmer, and Mary Roe, his wife, have satisfied all money
due on or to grow due on a certain mortgage made by the said James Roe
and Mary Roe, his wife, to me, the said John Doe, which mortgage bears
date the sixth day of September, A.D. 1905, and was registered in the
Registry Office for the County of King’s, aforesaid, on the tenth day of Sep-
tember, A.D. 1905, in Libro No. 5, as number 54 on folio 5; and that T am
entitled by law to receive the money, and that such mortgage is therefore
discharged.

In witness whereof T, the said John Doe, have hereunto set my hand
and seal this fourteenth day of March, A.D. 1910. ‘

Witness \
Prrer Joves, |

Jouw Doe. ¥

i
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The Discharge must be accompanied by an affidavit of the mortgagee.
See following form for New Brumswick:

New' Brunswick, On the 14th day of March, A.D. 1910, before me,
King’s County, Peter King, one of His Majesty’s Justices of the
To wit: Peace in and for the said County of King’s, per-

sonally came and appeared the within-named John Doe and acknowledged
that he did sign, seal and execute the within release or discharge of mort-
gage for the purposes therein contained. Perer Kinag,

J. P. in and for King’s County.

(a) Under the Torrens System when a mortgage is paid a receipt is
endorsed on the duplicate mortgage held by the mortgagee, which is then
brought to the Land Titles Office, and the fact of the payment of the mort-
gage is noted on the Certificate of Title. There is a statutory form for this
discharge.

423 Power of Sale.
Every mortgage contains a clause similar to the following:

“Provided that the mortgagee on default of payment for
four months may, on three months’ notice, enter on and lease
or gell the said lands,” ete,

The statutory time mentioned in this paragraph may be changed by the
mortgage agreement, and whatever number of months is stated in the mort-
gage will hold.

If any instalment of principal or interest is not paid when due and
the mortgagee gives the required notice of his intention to sell the mortgagor
may pay the debt within the time mentioned in the notice and prevent a
sale, or leasing.

In case the mortgagee demands payment of the whole mortgage debt,
beeanse a payment of either principal or interest is in arrears, the mortgagor
may either pay off the mortgage according to the notice, or he may pay the
arrears of principal or interest, as the case may be, with interest on the
arrears since due, together with the cost of notice, and the mortgage must
stand as before. But the payment must be made promptly hefore action
further than the notice is taken.

424 Form of Notice to Sell.

I hereby require you on or before the ...... day ...... 19... (a day
not less than two ealendar months from the service of the notice, and not less
than six months after the default, unless the mortgage provides otherwise),
to pay off the principal money and interest secured by a certain indenture

dated the ........ asyel o lha ey 19.., and expressed to be made be-
tween (here state the parties and deseribe the mortgaged property), which
said mortgage was registered on the ........ day of........ , 19.. (and

if the mortgage has been assioned, add “and has since become the property
of the nndersigned”). And T hereby give yon notice that the amount due
on the said mortgage for principal, interest and costs, respectively, is as
follows (state the separate amounts) :

——r .
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And unless the said principal money, interest and costs are paid on or
before the said ........ day of ...... I shall sell the property comprised
in the said Indenture, under the authority of The Mortgages Act.

2, That the said certificate was executed by the said parties at the
Town of Welland.

Dated 10 viii 5.+ AN OF i 520
(Bigned) .sisenseains

This notice may be registered in the Registry Office of the county or
district in which the lands are situate, and serve as proof of compliance with
the Act. The two months’ notice may run concurrently with the time of
default as it may be given any time after default.

When such demand for payment has been made and notice of sale given
no other proceedings can be taken until the time expires, unless an order
from the Court is obtained.

The mortgagor may pay the debt within the time mentioned in the
notice and prevent a sale.

In case of sale the money derived from the sale goes first to cover costs
of sale, then the interest and next the principal, and remainder (if any).
goes to the mortgagor.

The land may be sold either by public or private sale, and either for
cash or eredit, and the mortgagee or assigns may buy in and resell the said
lands, or any part thereof, either by private sale or public auction, without
being responsible for any loss or deficiency for, or on account of such estate.

Where the mortgagee becomes the purchaser he is required to give the
mortgagor a release of the mortgage debt and cannot sue on the “personal
covenant” for any balance that might remain.

A mortgage might provide for a sale “without notice,” but where no time
is fixed it must be two months, Tt is questionable if the courts would uphold
a sale “without notice,” as it iz contrary to equity, and wounld destroy the
equity of redemption. Tt should not be in a mortgage, but some companies
have it inserted.

[f a sale is made under the power of sale in the mortgage after a proper
tender of payment has been made it will be set aside if the purchaser had
notice of the tender. Jenkins v. Jones (1860), 2 Geff. 99.

426 Sale by Second Mortgagee.

If the second mortgagee sells the property under the “ power of sale”
in his mortgage without redeeming the first mortgage, such sale does not
affect the rights of the first mortgagee. The purchaser buys subject to the
first mortgage, and merely takes the place of the mortgagor, except as to
the “Personal Covenant,” whieh will still bind the mortgagor,

427 Mortgagee Taking Possession.

A mortgagee may take possession of the property at any time after the
mortgage falls due, or if interest is past due, and may collect the rents and
apply them on the mortgage.

Ihe mortgagor cannot compel him to foreclose nor sell, but he ean compel
him to give an account of the rents and his dealings with the property. But
if he is ready to pay the principal and interest he may bring an action to
redeem should the mortgagee be unwilling to receive the money.
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Also if he
and costs, such tender stops the running of interest, but the money must
be kept ready to pay over on demand to the mortgagee. Kinnaird v.

Trollope (1889), 42 Ch. D, 610.
A tender by letter without actually enclosing the money is not sufficient,

s 4 proper tender of the mortgage money, interest due

as that is only an offer of tender.

If the mortgagor should abandon possession of the property it gives
the mortgagee the right to take possession, but he must keep an account of
all rents and income derived from it, and account to the mortgagor or his

assigns for the same or to snbsequent mortgagees.

A mortgagee who simply takes possession of the property without fore
closure, or a sale, is not the absolute owner of the property, in reality only
a ‘“trustee,” as the mortgagor in that event still retains his equity of
redemption, and may hold the mortgagee liable for all damages that may
be done to the property. The mortgagor may, any time within twenty
years, redeem the property by procuring an order from the court, that is,
case the
ould be compelled to acecount for all his dealings in connection

cutting

enter an action to recover possession of the property, and in tl

vith the property, and make good any waste, such as needlessly
e standing timber, destroying or removing from the property any
buildings, or for buildings that may have been burned down (if
), and the insurance money not been used to replace the buildings,

msure

ete,

Where a mortgagee takes possession and remains in actual possession
of the premises, using them in place of a tenant, he is chargeable for the
same rent that a tenant would reasonably be expected to pay for them.
This is called “oceupation rent.,” The S
apply in a case of “occupation rent,” and the mortgagee would get no title
simply by possession, but he is rather in the position of a “trnstee.,” Such
rent wonld be applied by the eourts first to the payment of interest, and the

atute of Limitations does not

remainder to the mortgage principal,

A mortgagee taking possession under an agreement with the mortgagor
at a certain rental does not hind subsequent mortgagees who did not assent.
Thev can claim a fair rental to be charged, so as the faster to pay off the

first mortgage.

To become the absolute owner of the property without the expense of
foreclosure o .
release of his equity of redemption, either by purchase or otherwise, or let
it rest until it is barred by Statute of Limitations.

a sale e mortgagee must obtain from the mortgagor a

429 Foreclosure of Mortgage.

The object of foreclosure is to take away the mortgagor’s equity of
redemption, and also to bar claims of subsequent mortgagees without a sale
of property. Foreclosure of mortgage is merely filing a bill of foreclosure
against the mortgagor, calling npon him to redeem his estate forthwith,
with payment of principal, interest and costs, and if he fail to do so within
the time specified by the court (usually six months), he is forever barred
of his equity of redemption.
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Unless the mortgage specifically provides otherwise, the mortgagee may,
upon default in payment of either principal or interest according Lo the
terms of the mortgage, or for the length of time mentioned in the statute,
commence a suit for foreclosure,

(a) And if the mortgagor desires to prevent the foreclosure he may,
any time before judgment, pay the amount of mortgage, interest and expense
incurred to date; or if the mortgagor or any subsequent mortgagee desiree
to force a sale of the property instead of a foreclosure he may do so by filing
in the office from which the writ of foreclosure was issued a memorandum
stating as follows:

“I desire a sale of the property instead of foreclosure,” at the same
time stating the true reason, as for instance, “ that the property is valuable
and would sell for more than the mortgage debt.” In Ontario he would be
required to deposit $80 in the court to which he applied for the sale, to
cover the expenses of a sale, unless the Judge would not require it, or would
order otherwise. Similar provision exists in all the Provinces, and the
question of amount of deposit is in the discretion of the Judge.

430 Time Allowed for Redemption.

When an order for foreclosure has been obtained, the mortgagor and
subsequent mortgagees have six months in which to redeem before final
foreclosure. Where there are several mortgagees or encumbrancers who
have proved their claims in defence at the suit for foreclosure, the court
will usnally grant from one to three months additional time in which for
them to redeeni, according to their respective priorities. The court may
also for sufficient cause allow a shorter period than six months if it is
deemed necessary.

(a) After foreclosure, if the mortgagee should sue on the covenant for
an alleged balance due, it gives the mortgagor the right of redemption in
case he pays the balance of debt. Tn such case the mortgagee must have
the mortgaged estate still in his possession, so as to be in a position to be
redeemed. Therefore, upon the commencement of the action on the cov-
enant the mortgagor should file a bill for redemption, and upon payment
of the debt he will be entitled to the estate and whatever securities the
mortgagee held belonging to the mortgagor. Chatfield v. Cunningham, 23
Ont. R, 153.

(b) The mortgagee may be put to his election. Tf, after the final order
for foreclosure the mortgagor is prepared to pay off the mortgage debt, and
notifies the mortgagee to that effect, and the mortgagee consents to receive
the money, the right of redemption is restored. But if he refuses to receive
such payment he would be restrained by a court of equity if he should
thereafter attempt to sue on the covenant.

Tt is possible to have a final order of foreclosure set aside, but there
must be substantial grounds for it.

The equity of redemption is barred by Statute of Limitations in 20
years, for all the Provinces and Newfoundland, after the mortgagee takes
possesgion.

432 Unsatisfied Mortgages.

Tf a mortgage for a certain amount covers certain properties of a debtor
which, upon being sold, do not pay the whole claim of principal, interest
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and expenses, and the debtor has other property, the mortgagee can come
on that other property until his full elaim has been satisfied. To do so he
would sue on the Personal Covenant, and thus securing judgment against
the debtor personally, issue an execution which would bind all the property
of the mortgagor.

Of course the mortgagee could not touch the goods or crops of a tenant,
nor even the personal property of the mortgagor exempt from seizure, under
an execution or landlord’s warrant.

1f the mortgagee became the purchaser of the mortgaged land when sold
he is required in that case to give the mortgagor a release of the mortgage
debt. But if sold to a third party and a balance remained unpaid he would
then have a further claim as above stated.

CHAPTER XV.

REAL PROPERTY.
440 Property.

The legal definition of property is “The right and interest which a
man has in lands and chattels to the exclusion of other: A man pur-
chases so many acres of land and thus acquires the possession and exclusive
right to its use. Tle drains it, plants it with fruit trees, erects buildings
upon it, and thus increases its value. The soil itself is not his, but he has
acquired the right to its possession and use—a right that excludes all
others from its use.

In the common language of the people property means the thing itself.
Thus, a man buys a bay horse; he ealls it his property, but in legal lan-
guage it would be his “ property in the bay horse ”"—that is, the right and
title to its possession and use.

441 Two Classes of Property.

Property is divided into Personal and Real, usually called Real Estate.
In Quebee they are styled Movables and Tmmovables,

1. Personal property includes all classes of property except lands and
buildings. It consists of such things as are movable from place to place
with the owner, as money, mortgages, negotiable paper, letters patent, stocks,
carriages, machinery, farm implements, live stock, book accounts, annual
crops, nursery stock, good-will and lease of property for a term of years.

2. Real property includes lands, buildings, trees growing upon the soil,
and every natural source of wealth, such as coal, gas, oil and minerals that
may be buried in the soil.

Temporary buildings, not placed upon stone foundations nor nailed to
the permanent buildings, counters, shelving, ete., belonging to tenants,
trees and shrubs planted to be removed again, as nursery stock, do not
become a part of the realty, but are personal property of the tenant. (See
Tenants’ Fixtures.)
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443 Acquired Rights Over Other’s Property—Easements,

A person Laving property removed from the street or road, and pays
another property holder between him and such street or road a certain sum
for a right of way, as a lane, to reach his property, he acquires a perpetual
right, which also passes to his successors, unless otherwise specified in the
contract.

(a) Also where a person is permitted to use a way or lane in passing
to and from such property without any kind of agreement or remuneration
being paid or offered for the full period of 20 years, he acquires a pre-
scriptive right to its continual use. But before the 20 years expire the
owner may prevent the preseriptive right by putting a fence across the lane.

If the cornice of a house project over the houndary line of the lot, and
the owner of such lot allows it to remain for 20 years without some kind
of a written agreement or rental for it, he could not afterwards compel its
removal.

To prevent a preseriptive use of a way it must be shown that the right
to such way  was enjoyed by some consent or agreement expressly given or
made for that purpose by deed or writing.” See following Section.

(b) If he has fruit trees standing so near the division line that the
limbs overhang a neighbor’s property, the fruit on the limbs that overhang
the fence still belongs to him, and if it falls on his neighbor’s ground he
has a right to go ou such ground to gather and take it away. 1lle is not
liable to an aciion for trespass for so doing, but would be liable for any
damage through the falling of the fruit, or in exercising his right to collect
and take it away,

The neighbor also has the right to ent off the limbs that overhang his
property, or the roots which extend into it. But before doing so he shonld
give due notice, and demand their removal, and if his demand is not com-
plied with he ean then cut them off.

But the provision that formerly protected the owner of a bnilding from
having his windows darkened or a pleasant view eut off by the erection of a
high fence or a Imilding by his neighbor is now virtually abolished, except
where building restrictions are placed in the deed.

444 Acknowledgment for Use of Private Way.

A simple writing like the following, withont any seal, will prevent the
user of a road or lane from acquiring a preseriptive right.

“T (name), hereby acknowledge that the road (or path) between (state
clearly the land over which it passes and its terminal points), over the land
of (owner of land), now used by me, my servants, agents and friends. is
not used as of right, but by the express written permission of the said
(name) owner,

et D7 T SRR o BRIR vy oo o BT OL cennviomey BDes

“(Signature).”

445 Extinguishment and Suspension of Easements,

Mere lapse of time is not essential to the establishment of a perpetnal
easement, It is a well settled fact that when an owner of two adjacent par-
cels of land creates an easement or privilege in favor of one part, and then
alienates either one, the purchaser takes subject to the benefit or the burden,
as the case may be. A good illustration of this condition is found in over-
hanging eaves or underground drains, The eaves of one house may project

5M.L.
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over the dividing line on the other, but the purchaser, or subsequent owner,
of such property canuot foree their removal nor recover any damages. The
principle is that a vendor cannot derogate from his own grant. Grace Meth-
odist Church v. Dobbins, 153 Penn. State R. 294 ; Hall ». Alexander, D.C.
302 R. 482; Israel v. Leiteh, 20 O.R., D.C. 361.

It is also well settled that unity of ownership extinguishes an easement,
while unity of possession only postpones or suspends it. That is, when at
rs necessary to establish an easement one man

any time during the twenty yes
becomes the owner in fee simple of both the land carrying the benefit of the
rrying the burden the easement is extinguished,

easement and also the land e
and the running of the twenty vears must begin anew after sneh cwnership

ends.
But if the title in such unity of ownership was in fee simple for one lot,

and only, say, a life estate in the other, the cascment would only be suspended

in snch case.
But when there is unity of possession only of the two lots, as under a

lease, the running of the twenty years is only interrupted. The time may
not run during this period of unity of possession, but may run after its ter-
mination, the time before and after the unity being added together. \Wash-
burn on Easements, page 683, gives Reed v. West 16, Gray (Mass.) 283, and
Also Goddard’s Law of Easements, pages 17 and

a number of other cases.
560,
446 Joint Owners and Joint Tenants,

Joint owners of real estate, called also joint tenants, is where two or
more persons own property jointly; all have an equal right to it at the same
time.
Any estate may be held in joint tenaney, either as joint tenants for life,
or joint tenants in fee simple according to the wording of the Deed.

Lands given to A and B as joint tenants would constitute them joint ten-
ants for life. Each one wonld be entitled to one-half of the profits or income,
and npon the death of either, the snrvivor wonld be entitled to the whole

during the remainder of his life.

Lands given to A and B as joint tenants, and the heirs of their bodies,
while both live their rights will be equal, but on the death of eithar the sur
vivor will take the whole. Then on the decease of the survivor the law severs
the tenaney and divides the inheritance between the heirs of the body of A
and the heirs of the hody of B, and those heirs become what is called “ ten-
ants in common.”

Lands intended to be given to two or more persons as joint tenants in
e simple must limit it to them and their heirs, or to them, their heirs and
assigns as joint tenants in fee. If the joint tenancy be allowed to continue
each one has an equal interest, and when one dies his heirs do not sneceed
to his interest, but it goes to the surviving joint tenants. Therefore the heirs
of the last survivor are entitled to the entire estate. But a joint tenaney can
be destroved. Each one of the joint tenants possesses an absolute power dur-
ing his lifetime to digpose of his own share of the lands, and such alienation
to a stranger destroys the joint tenancy. Such stranger takes his undivided
interest in the estate as a tenant in common with the remaining tenants. But
if a joint tenant does not dispose of his share of the estate during his lifetime

he eannot will it at his death.
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The principal use in practice of joint tenancy is for the purpose of vest-
Ing estates in trustees.

Sometimes husband and wife have real property deeded to them as joint
tenants in fee simple. In such case if neither one disposes of his or her share
during life, on the decease of one the survivor takes the whole estate.

Joint walls built by two parties on the dividing line between the two pro-
perties would be an illustration of joint tenants, or joint owners.

The class of ownership called ** tenants in common ” would be where a
syndicate of persons combine to purchase and hold a portion of land or other
realty for speculative or other purposes. Any of those persons dying, their
share could be disposed of by will, or would, in the absence of a valid will,
devolve to their heirs,

Also, when a person owning real property dies intestate, his Leirs have
a joint interest in the estate, as tenants in common.

447 Life Estate in Property.

Life ownership is where a person has the use of property during his
natural life. It may be acquired by gift or will. He cannot sell or mort-
gage more than his life interest in such property, nor make any disposition
of at his death. Ile must not decrease its value by removing buildings, ete.
This life estate is a matter that should be carefully looked into when buy-
ing real estate, or even taking a mortgage, as the life estate is not always
apparent.  For instance, a father may in his will bequeath a farm to an
unmarried son, with the proviso that should the son die without leaving
issne that the property should go to certain other persons. The son may
marry and live on the farm for a generation, and yet die without leaving
issue, the property wonld go to the parties named in the will, even though
in the meantime it had been sold or mortgaged, and even the widow would
have no right of dower or a distributive share in any Province of Canada.
A Quit Claim Deed is all that such person could give.

Also, if a person having only a life estate in property were to lease it
for a term of vears, the death of the life owner would terminate the tenancy.
Doe v. Roberts, 16 M. & W, 77

If he gave a mortgage on the property the emcumbrance ends at his
death, the successors, called “remainder men,” not being in the least liable.
Blackman v. Fish (1892), 3 Chancery 209.

448 Sale of Real Property.

There are two kinds of sales, viz., Executed and Executory.

1. Exrourep Saves are those where the sale has been completed by the
payment of the money and the execution and delivery of the deed of
conveyance,

Execurory Sares are those where possession has been passed by
agreement for sale, but the title does not pass until the price has been paid
in full. ‘

The seller of real estate, if he has not signed a conveyance, has a lien
on the property sold for the purchase price, which is as binding as a mort-
gage. If payments are not made according to agreement he has the option
of suing for them, or if not made within a reasonable time he may regain
possession by an action to have the sale cancelled.
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In the sale of real estate embracing a dwelling house, barns, ete., the
house and barn fixtures, such as gas fixtures, hay forks, ete.,, go with the
property unless they are specially reserved, so would saw logs, cordwood,
ete., unless the agreement pm\i‘lcd otherwise,

Any person who knows of the existence of an uuregistered prior sale,
mortgage or other encumbrance upon any real property \\llu frandulently
makes any subsequent sale of the same is liable to one year's imprisonment
and a fine not exceeding $2.000.

449 Valid Agreement for Sale of Property.

* purchase of real estate is binding nnless

No agrectient for the sale
i writing, signed by the contracting parties or their duly anthorized agents.
See “Statute of Frauds,” No seal is required.

(a) A verbal agreement made, even if money is paid on it to “hind
the bargain,” does not bind either party if he wishes to repudiate it. Pay-
n a small amount of money, as is frequently done at such a time,
val effect whatever. The party who paid the money, if he changes
his mind, could forfeit the money and repudiate the agreement: and the
party also who received the money conld return it, and repudiate the
ment, A receipt given for sneh payment hy stating what it was given for
might hold the ome who gave it, but it wonld not bind the other party.

When a bargain is made for the sale of real estate that cannot be exe-
ented immediately, a memorandum of the
and signed |

mg do

has no |

greement should be written ont
both the parties,  This makes the contract binding withont
down,  An ordinary agreement without seal is sufhi
sdent, simply ~l.x||n'_‘ that (S. Smith) agrees to sell his farm or his house
wd ot (as the ease may be), for the price agreed upon, giving the nnmber

te., the terms of payment, interest, ete., and that (J. Jones) agrees

o buv at the price named, and both sien it, will constitute a valid agreement,
Fhere is no statnte governing these points, but they come to us from the
otnon law contivmed by numerons conrt decisions,

450 Part Performance May Validate Verbal Agreement.

If. undor a verbal agreement for the sale of real estate, the purchaser
Hy en into possession of the property, and does something in .nl lition
ild have no other design l]xln that of fulfilling the contract, as, for

L= o, DAVINEY 801

hing on the purchase price, it has the effect of |xl\n|-r
the statute, unv] v deeisions of Conrts of Equity the
be valid by what is ealled ** Part Performance.”  Alderson
Q.B.D., 171
payment alone does not bind either party if he wishes to re-
reement,
naked transfer of the possession does not validate the
i purehaser in possession in snel ease is merely a tenant-at-
i to pay for “use and oeccupation,”  Such tenancy may be
letermiined by demand for possession.  Lewer v. MeCullock, 10 N.S.R..
3151 Leich v, Dickeson, 10 Q.151., 60,

451 Form of Agreement for Sale,
This agreement for sale of land does not convey a title, but is simply
1 binding promise to convey, and may be proved by affidavit of witness and
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registered by the purchaser, except where the Torrens System is in use. It
is also transferable by assignment.

MEMORANDUM OF AGREEMENT made this day of +AD.AM .

BETWEEN hereinafter called the Vendor , of the First Part

hereinafter called the Purchaser , of the Second Part.

The party of the First Part agrees to sell and party of the Second Part agrees
to purchase for the price or sum of Dollars of
lawful money of Canada, payable as follows:

The Vendor shall not be required to furnish any Abstract of Title or procure or
show any Deed or transfer or evidence of Title not in h  possession, or any coples
of Deeds or papers. The Deeds or Transfer to be given at the expense of the

and to contain only the ordinary statutory covenants and the land

to be conveyed free from all dower and encumbrances. The purchaser to be allowed

days to investigate the title at own expense and if within that

time he shall furnish the Vendor In writing with any valid objection to the

title which the Vendor shall be unable or unwilling to remove, this agreement shall

be null and void, and the deposit money returned to the purchaser without interest.

Time to be the essence of this agreement. The Vendor to pay the proportion of

insurance premiums, taxes, local improvements, assessments, sewer rates, ete., of
whatever kind, to this date, after which date the purchaser will assume them,

The Purchaser shall be at liberty Immediately upon the execution of these
presents to enter upon and occupy the said lands and premises as tenant of the
Vendor until the completion or cancellation of this Agreement.

Provided always and it is hereby distinctly understood and agreed by and
between the parties hereto that in the event of default in payment of any of the
instalments of principal or interest for a period exceeding days after
the sauie become due according to these presents, the Vendor may ai
option cancel this agreement, and in such event, all sums paid shall be forfeited
to the Vendor , and the Purchaser shall have no claim against the Vendor
In respect thereof.

IN WITNESS WHEREOF, the sald parties to these presents have hereunto
set their hands and seals.

Signed, Sealed and Delivered
in the presence of
‘Signatures, Seals.)
452 Bond to Convey Land.

Know all men by these Presents: That I, John Smith, of the........
...... , in the County of .......... and Province of .. cieeee., M
held and firmly bound unto Henry Jones, of the .......... v..., in the
County of ...... 24 0e's by EVOVIROBR OF o e i .., in the penal sum of
($100), to be paid to the said Henry Jones, his certain attorney, executors,
administrators or assigns, for which payment well and truly to be made
I bind myself, heirs, executors and administrators firmly by these presents.
Sealed with my seal. Dated this .... day of ........ A.D. 19

Whereas the above bounden John Smith hath contracted and agreed to
sell, and also to convey to the said Henry Jones in fee simple absolute the
foll()\\'l'n;_r lands and heriditaments, namely (give number of lot, concession,
ete.), in consideration of the sum of (amount), and the said Henry Jones
hath agreed to purchase from the said John Smith the said lands upon the
conditions aforesaid,

Now, _tho condition of this obligation is such that if the above bounden
.lul.m Smith shall, at the request of the said Henry Jones, his heirs, or
assigns, on or before the :... dav of ........., in the year of our Lord
one thousand nine hundred and. ... .., absolutely convey to the said Henry
Jones, his heirs or assigns, or to such person or persons as the said Tenry
Jones shall direct or appoint, the hereditaments hereinbefore mentioned,
conformably to the said agreement: Provided the said Henry Jones shall
have duly paid the sum of ...... in the manner hereinbefore mentioned in
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the said agreement, then this obligation shall be null and void; otherwise
to remain in full force, virtue and effeect.
(Signature and Seal.)
Signed, sealed and
delivered in the pres- ¢
ence of J
(Signature,)

453 Option to Purchase.

There is an important distinetion between an offer and an invitation to
treat, to dicker. Thus if A asks B his lowest price on a certain house, and
B replies, $5,000; A then says, T accept your offer. This is no acceptance,
for there had been no offer made. Tt is in reality an offer, which B may
accept or refuse at his pleasure,

Another illustration is the call for tenders—the contractor’s tender is
the offer, and the call for tenders a mere invitation to treat,

KNOW ALL MEN BY THESE PRESENTS that in consideration of the sum

of Dollars now paid to me by , the receipt whereof
is herehy acknowledged, 1 . of the of in the
Provinee of , am held and firmly bound to of the of

in the Province of ,and to h personal representative and assigns, to sell

and dispose of

ALL axp SiNourag th  certain parcel or tract of land and premises situate,
lying and being in the of in the of , known
and described as follows, that is to say: (Describe land, number of acres, ete., or
strect, number of lot, ete.)
for the sum of Dollars (or at the rate of Dollars
per acre), which shall be paid as follows:

Ix Tuese Coxorrions I bind myself, my heirs, executors, administrators and

assigns firmly by these presents This agreement to remain Irrevocable for the
space of months from the date hereof.
IN Wirness Waeneor, at the of hereunto set
hand and seal this day of , one thousand nine hundred
and
Witness
(Seal.)

Another Form of Option.
To EpMONTON,

In conslderation of listing, advertising and endeavoring to sell my property
1 hereby agree to convey to you or your nominee on or before

19 , the leasehold and freehold property in the , Province of.

, known as number on Street or Avenue, and having a
frontage of feet on Street, by a depth of feet, subject to
for the sum of Dollars, with a down payment of not less than

Dollars, the balance
Time i8 to be the essence of this agreement, and I hereby declare that I am
the owner of the above property.

Witness:
(Signature, Seal.)
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454 Assignment of Option.

The following brief assignment by endorsement will transfer the interest in
an option or agreement for sale or purchase, even the last paragraph, beginning
“To have and to hold,” could be omitted in case of a simple option or agreement.

For value received 1 hereby transfer, assign and set over unto

of and his assigns, all my right, title and interest in the within written
instrument, and every covenant, article or thing therein contained.
To have and to hold the same to the said , With power to take

lawful measures which I might myself have taken for the full recovery and enjoy-
ment of all rights and provisions in the said instrument,

Witness my hand and seal at this day of . 19

Witness:
i (Signature, Seal.)

455 Transfer of Part Interest in Option.
John Jones, being the holder of an option for purchase of the
and having agreed to sell a half interest therein to and
of the same place, It 18 HEREBY AGREED between the said
three parties as follows: The purchase price of the property is to be
Dollars, to be paild by the said and in
cash forthwith on the produiction of transfer in the joint names of the parties
thereto, said sum of Dollars to be in full of the purchase price of the
sald , sufficlent thereof being pald to the registered owner of the
property to pay him in full and secure title and the balance to be paid to the said
in full of the half interest in the sald option If necessary all
parties agree to place a loan on the said quarter for such sum as they consider
advisable not exceeding Dollars, in order to assist in financing of
the deal. In the event of transfer issuing to the said property in the name of the
said only, he hereby agrees to re-transfer to the sald
and their interest therein as above set out and to do all other
acts necessary to perfect title in the names of the three jointly. The consideration
hereof is the sum of one dollar now paid by the said and
to the said , the receipt of which sum is
hereby acknowledged, and the performance of the covenants by the above parties
respectively to be performed. Upon request said and
agree to loan said up to
Dollars on his interest in said property, he signing a second mortgage enabliug
them to raise up to Dollars.
(Signed.)

The parties above named agree to sell the said if possible for

Dollars up to the 1st of (June) and Dollars at

any time thereafter and each agree to ratify and confirm any sale provided the

price is not less than the sum stated. The first privilege to buy to be given to
each other of the said parties to this agreement,

(Signed.)
456 Offer to Exchange.
I, of the of in the of and
do hereby make of the of in the
of the following offer through , Real Estate
Agent, that is to say, I will exchange my property situate in the o
Lot No. , Plan , registered in the Registry Office, for the following
proper'!y, namely: (@ive description sufficient to identify it.)
Lot No. , Plan , registered in the Registry Office

rgelthor o‘( us to furnish any Abstract of Title, Deed, Copies, Proof or Evidence of
Title not in our possession each of us to search the title at our own expense. Interest,
Rgm, Insurance Premiums, Taxes, Local Improvements, Assessments, Sewer und
Water Rates to be adjusted between us up to date of Transfer.

This offer good for days, and if accepted within that time, all Deeds,
Agreements and Transfers to be completed and handed over within days
from date of acceptance. Objections to Title to be made in writing within
days otherwise Title to be considered perfect.

And 1 agree to pay the regular commission to

As witness my hand and seal this day of , 101
Witness:

(Signature, Seal.)
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8 , do hereby accept offer of exchange
and conditions, and do hereby agree to carry out the terms and conditions above
named.

1 agree to pay the regular commission to

As witness my hand and seal th's day of , 191

Witness:
(Signature, Seal.)

457 Lease with Option to Purchase.

(fare must be taken in the wording of an option to purchase. For in-
stance, a lease may contain a covenant that should the lessee, his heirs, his
executors, administrators, or assigns choose to purchase, the lessor wonld on
notice, ete., convey the fee to the lessee, his heirs and assigns. In this case
the exeentor or administrator could not exercise the option to purchase,
beeanse the lessor only covenanted to convey to the lessee or his heirs and
assigns, (27 Ch. D, 394).

A makes a lease to B for five years, and in the lease is an agreement
that if B decides to purchase the property within a limited time, A will
convey it to B for a certain sum. If A shonld die, B may still exercise the
option within the specified time, Tf A should make a will after making the
lease, and give all his real estate generally to C', and all his personal estate
to C and D, and B should exercise the option after the death of A, C would
be compelled to convey the property to B, and the money being held to be
part of the pevsonal estate, D would be entitled to one-half of it.

On the other hand, if the testator had specifically devised the lands
which were subject to the option to C, in that case the purchase money would
go to the specifie devised €. (Drant v. Vanse, 1 Y & C C, C. 580).

But where a testator after making his will, devising his real estate
specifically to one and bequeathing the residne of his personal estate to an-
other, enters into a contract giving an option of purchase of such real estate,
and the option is exercised after his death the real estate is held to be con-
verted and goes to the residuary legatee. (Weeding v. Weeding, 1 J & H,
424).

458 Deed of Land.

A warranty deed with full covenants is one that guarantees a perfect
title and quiet enjoyment of property to the purchaser and his heirs and
assigns after him. The covenants are all written out at length, but owing
to the expense of registering they have been legally “hoiled down” so as to
express all the covenants in fewer words, and thns ealled a Warranty Deed
with abbreviated covenants. Printed forms kept by leading stationers,

The following i the Ontario short form of Statutory or Warranty Deed
with abbreviated covenants:

This Indenture made (in duplicate) the first of November, In the year of
our Lord one thousand nine hundred and ten, IN PURSUANCE OF THE SHORT FORMS
OF CONVEYANCES ACT.

Berwres James Smith, of the Township of King, County of York, and Province
of Ontario. merchant, of the first part, and

Mary Jane Smith, wife of the party of the first part, of the second part, and
Walter Winters, of the Township of King, County of York, and Province aforesaid,
yeoman, of the third part.
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Wirsessern that in consideration of Three Thousand Dollars ($3,000) lawful
money of Canada, now paid by the sald party of the third part to the said party of
the first part (the recelpt whereof is hereby acknowledged), he, the said party of
the first part, boTH GRANT unto the said party of the third part, in Fee Simple.

ALL AND SINGULAR that certain parcel or tract of land and premises siiuate, lying
and being in the Township of King, County of York, and Province of Ontario, con-
taining by admeasurement one hundred acres, be the same more or less, being com-
posed of the south part of Lot Number 19, in the Tth Concession of the Township of
King, aforesaid.

To MAVE AND TO HOLD unto the said party of the third part, his heirs and assigns,
to and for his and their sole and only use FOREVER, SURJECT NEVERTHFLESS, to the
reservations, limitations, provisos and conditions expressed in the original GRANT
made thereof from the Crown.

The said party of the first part coveNaxTs with the sald party of the third part,
TuAT he has the right to convey the said lands to the said party of the third part,
notwithetanding any act of the said party of the first part.

And that the said party of the third part shall have quiet possession of the said
lands, free from all encumbrances.

And the sald party of the first part covenxaxTs with the said party of the third
part that he will execnte such further assurances of the said lands as may be
requisite,

And the said party of the first part covexaxts with the said party of the third
part that he has done no act to encumber the said lands.

And the said party of the first part reLEASES to the said party of the third part
ALL ¥MI18 CLAIMS upon the said lands.

And Mary Jane Smith, the party of the second part, hereby bars her dower in the
said lands.

IN wiTNEss wHEREOF the sald parties hereto have hereunto set their hands and
geals,

Signed, Sealed and Delivered | JAMES SMmITH. A
in presence of “w
C. Roy ANGER | Marv JANe Sarh. S
AFFIDAVIT oF WITNESS,
County oF YoRg, | I, C. Roy Anger, of the City of Toronto, County of York, and
TO WIT: \ Province of Ontarlo, student, make oath and say:

1. That 1 was personally present and did see the within instrument and duplicate
duly signed, sealed and executed by James Smith and Mary Jane Smith, ‘wo of the
parties thereto,

2. That the said instrument and duplicate were executed by the said parties
in the Township of King,

3. That I know the said parties,

4. That 1 am a subscribing witness to the sald instrument and duplicate.

Sworx before me in Toronto, ]
in the County of York, this first ] C. Roy ANGER.
day of November, A.D. 1910.

Jonix H. WiLriams, a commissioner for taking afidavits in the County of York

459 Deed Under Torrens System,

The following i the Ontario form for the transfer of land under the
Land Titles system:

I, William James Smith, of the City of , in the County of , mer-
chant, the registered owner of the freehold land registered in the office of Land
Titles at , as Parcel 1234, in the Register for Section A, in consideration of
the sum of Three thousand dollars paid to me, transfer to John Henry Jones, of
the City of , in the County of , butcher, the land hereinafter particu-
larly described, namely; All and singular that certain parcel or tract of land and
premises situate, lying and being in the City of , in the County of
and being composed of Lot number Ten on the East side of Blank Street, according
to Plan 404 B, registered in the office of Land Titles at , being the whole
(or part) of the said parcel.

(It married, add:

And I, Elizabeth Ann Smith, wife of the sald William James Smith, hereby bar
my dower in the said land.)

Dated the day of , ene thousand nine hundred and '
Witness:
Joun THOMAS. W. J. Sy

(Brizagern A, SmiTi,)
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I, William James Smith, the transferor named in the above transfer, make oath
and say:

That 1T am of full age and unmarried.

(Or, That the above named Elizabeth Ann Smith is my wife, and we are both
over the age of 21 years.)
Sworn before me at the City of
in the County of , this
day of 19 . W. J. Smrn,

A. B., a commissioner, cte.

In this system it must not be forgotten that it is not the execution of an
instrument that transfers the title, but its registration in the Land Titles
Office.  For deeds in fee simple one instrument is sufficient.

460 Quit Claim Deed.

A quit claim deed is made by a person who does not hold a perfect
title to a property in favor of some one that has a claim to the property. It
is much like an ordinary deed, withont the covenants. It conveys only the
party’s interest in the property without any guarantee of title. It would be
used when a mortgagee purchases the land already mortgaged to him, the
covenants being already made in his favor in the mortgage. Tt wounld also
be used when heirs in common of an estate quit their claim to one another
and to executors; and where the vendor has only a life estate in the property
he is selling.

461 Form of Quit Claim Deed.
Thia Mndenture made (in duplicate) the first day of October, in the year of our
Lord one thousand nine hundred and ten.

Berwees James Smith, of the Township of Stamford, County of Welland, Province
of Ontario, merchant, of the first part; and Walter Winters, of the Township of Stam-
ford, County of Welland, Province aforesaid, yeoman, of the second part.

WITNESSETH that the said party of the first part, for and in consideratlon of the
sum of Three Thousand Dollars ($3,000) of lawful money of Canada, to him in hand
paid by the said party of the second part, at or before the sealing and delivery of
these Presents (the receipt whereof is hereby acknowledged), has granted, released
and quitted claim, and by these Presents doth grant, release and quit claim unto the
sald party of the second part, his heirs and assigns forever, all estate, right, title,
interest, claim and demand whatsoever, both at law and in equity or otherwise howso-
ever, and whether in possession or expectancy of him the said party of the first part,
of, in, to or out of

ALL AND SINGULAR that certain parcel or tract of land and premises situate, lying
and being in the Township of Stamford, in the County of Welland, Province of Ontario,
contalning by admensurement one hundred acres, be the same more or less, being com-
posed of the south part of Lot No. 19, in the Seventh Concession, in the Township of
Stamford, aforesaid.

To have and to hold the aforesaid lands and premises, with all and singular the
appurtenances thereto belonging and appertaining unto and to the use of the sald party
of the second part, his heirs and assigns forever.

Subject, nevertheless, to the reservations, limitations, provisos and conditions
expressed in the original grant thereof from the Crown.

l“ WITNESS WHERFOF the sald parties hereto have hereunto set their hands and
seals,

Signed, Sealed and Delivered |
in presence of James Swvrrn
CHARLES SUMMERS. |
Recelved on the day of the date of this indenture the sum of Three Thousand Dol
lars ($3,000).

Witness:

\
CHARLES SUMMERS, | James SmiTH

462 Trust Deed.
A trust deed iz one made to a person called a trustee, conveying prop-
erty to him to be held in trust for some other person. The Statute of Limi-
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tations does not apply in such cases, Ile is empowered by the conveyance
to carry out its provisions whatever they may be, as to collection of rents,
sale of property, ete., and for investment of the funds. lle cannot use the
property for his own personal benefit. The person for whose benefit the
trust is held cannot exercise any authority over it.

463 Deed of Gift.

A deed of gift of property from father to son, or from husband to
wife, or wife to husband, ete., with “natural love and affection” for the
consideration, is valid, unless done on the eve of insolvency to defraud
creditors, when a creditor may have such conveyance set aside.

If a husband deed his property to his wife to save it from his ereditors,
he cannot thereafter compel her to re-convey it to him, for natural love and
affection is as valid a consideration as a money consideration is, and the
registration of the deed makes it final, and irrevocable by the donor.

A gift of chattels by mere word of mouth is good, if accompanied by
delivery; but a gift of chattels by deed is binding without delivery.

464 Tax Sale Deeds.

All the Provinces allow the sale of lands for arrears of taxes if there
is no personal property from which the tax may be recovered. The title
to property derived from a tax sale extinguishes all other titles, heirs
included, if the sale was legal and the proceedings aceording to Statute. Tn
Ontario after three years the land may be sold.

Where the land sold is under the Land Titles Aet the purchaser shonld
file a Cantion immediately.

466 Purchaser May Restrict Nature of His Title.

In purchasing land a man should decide when having the deed made
how he wants to hold it, either:

1. In his own name, his wife holding her dower in the ordinary way,
in those Provinees allowing dower; or,

2. In his own name, his wife having no dower in it; or,

3. In his wife’s name, he having no interest; or,

4. In the name of man and wife, each having a half interest as part-
ners; or,

5. In the names of man and wife jointly, so that when one of them
dies the other owns it all without the formality of a will or any other process.
See “Joint Owners.”

468 Observances in Writing Deeds.

Any person may write a deed who is capable of describing the prop-
erty, and it will be legal, but in most of the Provinces they would not dare
to make a charge for so doing unless they held the proper license, or were
a duly qualified solicitor, ete., and they would not become personally liable
for a mistake. In Ontario a charge could be made. The Christian names
of the varions partics must be given in full. The deed should be written
in duplieate, one for registration and one retained by the purchaser. There
need alzo he a witness, who makes an affidavit that he saw the instrument
signed.  The affidavit may be made before a Registrar, Deputy Registrar, a
Judge, a Notary, a Magistrate or a Commissioner for taking affidavits. The
forms are practically the same for all the Provinces, and printed blanks can
be obtained from nearly any stationer.
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An agreement or deed may be signed and sealed, but it has no binding
effect on the maker until it is delivered into the hands of the parties in
whose favor it is drawn, or their representative.

Where there is any contradietion between different partz of a deed or
other document, the part that is in writing holds against the part that is
printed ; 1 in mortgages what is written first over the last: but in wills
the last tten holds over the first

hen 1 s conveved to a corporation it is made to *“t] cessors”
instead of their “heir and to their “successors in officc where a eon

davit of

vevance is made to trustees. Corporation deeds do not need the aff
f the corporate seal of the corporation or com-

the witne as the aflixing

na t evidenee of genuineness when signed by their chief officer,
469 Who Should Sign a Deed
bvery persor ho has yvthing vet 1 e deed.
If t} | 1 t] purel ) further
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L hi ! I tl .\' exe
tior men take g edence according to priority of recistra
L I ¢ nnaer ‘l]‘ "Y SVSstem or under J 8 r\v'- ]
leed or morteage shonld be lost or destroved, a duly eert
1 ieate n be had at any time from the Registrar for a small fee. For
he title of anv property mayv be examined and conies taken
I'he fe or ccording to the number of words in the
d
All deeds and doenments to be registered must be verified by affidavit in
per forn: of a subseribing witness present at the time of signing.
4756 System of Lands Transfer.

The Torrens System of Lands Transfer h

come to us from Aus-

t ar system been in foree in England for eenturies under
t n Copvhold, It 18 mow in foree in Manitoba, Alberta, Sas-
] ) West Territories, Dritish Columbia and Ontario. So far
it lins been adopted by the County of York and City of Toronto,
County of Elgin and City of St. Thomas, County of Ontario, and the Dis
triets of Algoma, Mus pissing, Manitoulin, Thunder
Bay and Rainy River. Other municipalities may introduce it simply by
by-law, which shonld be speedily done. Tt is referred to as the “Land
Titles Aet.”

ka, Parry Sound,

1
1
:
;
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If landowners really knew the advantages of this system over the
medieval system now in vogue, and the money it would save in searching
titles every time property changes owners, they would not lose any time in
asking the county councils to pass a by-law adopting the Torrens System.
Jut they do not know, hence the waste goes on.

Lands granted by the Crown since the introduction of this system are
subject to this Aet, and the old cumbersome system of conveyancing eannot
be used, but all dealings with such lands must be recorded on the “(‘ertificate
of Title.” Al other lands may be brought under the Act on the application
of the persons interested and payment of a small fee.

The application, with the deeds, is left at the Land Titles Office, where
the necessary blanks and all information may be obtained. The title is there
fully investigated, and if found secure against ejectment or against the
elaims of any other person, the proprietor will receive a “certificate of title,”
which operates as a government guarantee that the title is perfect and there
is no going belind it. If a certificate of title should be issued to the wrong
person the government is liable for the damages to the injured party. The
certificates are issued in duplicate, one being given to the proprietor and
the other retained in the Land Titles Office. Crown grants of land bounght
since the Act came into foree are also issued in duplicate. The one retained
in the office constitutes the Register Book.

Therefore, if a proprietor wishes to mortgage, lease, or in any wise
encumber his land he executes a memorandum of sueh mortgage in dupli
cate or lease in triplieate, which he presents at the Tand Titles Office with
the “ certificate of title.” The proper officer makes a record of the trans-
action on the certificate of title, and also on the duplicate certificate whieh
is in the office. This constitutes the registration of the instrument, and a
no‘e under the hand and seal of such officer of the fact of such registration
is made on both duplicates of the instrnment, one duplicate is then filed in
the office and the other handed to the mortgagee or lessee; thus each party
will have a certificate showing him exactly the nature of his interest.

In some of the Provinces the Land Titles Office retains the “certificate
of title” when a morteage is registered, and a “certificate of charge” issued
to the mortgagee, but in Ontario the mortgagee holds the certificate of
title in the same way he holds the title deeds under the old system.

In none of the Provinces will a certificate of title be issued to a
mortgagee, but he may procure a certificate of charge.

In all the Provinces when the registered owner transfers any parcels
of the real estate the transfer must be entered on the duplicate certificate
in the Land Titles Office, and when all the land embraced in the certificate
of title have been transferred the certificate of title must be returned to the
office.

A copy of the Act and the Forms may be procured from “The King’s
Printer,” Toronto, Winnipeg, Regina, ete., for the respective Provinces.

480 Ditches and Water Courses Act.

All the Provinces have a “Ditches and Watercourses Aect” giving the
municipalities power to deal with the question of small streams and drain-
age, so that in localities where ditches need to be made and the owners of
the properties affected cannot agree as to the nature of the drain, or the
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division of the cost, they may apply to the clerk of the municipality for
such work to be done under the provisions of the Aet, and the cost equitably
distributed among the properties benefitted.

Whenever stagnant water is allowed to remain within the limits of any
municipal corporation any person has a right of action against the corpora-
tion on behalf of himself and other residents to compel the corporatien to
abate the nuisance. There may also be a right of action for damages.
Tarry v. Ashton (1876), 1 Q.B.D. 314.

481 Natural Water Courses and Ditches.

A stream or ereck flowing through the lands of various persons cannot
be diverted to another course without the consent of all the parties who are
beneficially affected by such stream passing through their lands.

Surface or other water flowing from the property of one neighbor
across the lands of others, and a watercourse, either by artificial, or natural
wear of the water having been formed, such ditch cannot be closed up by
the owner of any of the lands through which it passes and thereby do injury
to other lands by the water backing up and flooding such lands without
rendering such person liable in damages.

Lands adjoining a road or highway where the natural course of the
water is towards the road may be drained therein, and the municipality
is required to provide an outlet for the surface and other water which
naturally flow to such road. In case no such outlet is provided the muniei-
pality is liable for any damage that may be thereby occasioned other prop-
erty that may be flooded.

483 Line Fences.

The Legislature of each Province has definitely settled the duties of
adjoining property owners or occupiers in respect to fences which mark the
boundary between them, and provided an inexpensive way of arbitration
for settling disputes over such division fences.

Owners of oceupied adjoining lands are required to make, keep up and
repair a just proportion (usually one-half) of the fence which marks the
boundary between them; and owners of unoccupied lands which adjoin
oceupied lands shall, upon their being ocenpied, be liable to the duty of keep-
ing np and repairing such proportion the same as thongh they occupied
the land.

484 Arbitration Concerning Line Fences.

All questions relating to division fences in cities are governed by a
city by-law, and in cases where owners of adjoining properties cannot agree
as to the quality of fence between their lands, or one refuses to erect any
fence, or to share the cost of a division fence, the dispute may be quickly
gettled by the provisions of such by-law. In Toronto it would be the Prop-
erty Commissioner and two arbitrators, one to be chosen by each of the two
parties. Parties living in other cities can ascertain the name of the proper
official by inquiry at the office of the city clerk.

In the rural municipalities the question of disputes concerning division
fences wonld be settled by arbitration of the Fence Viewers. They are
allowed $2.00 a dav for their services,
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In Ontario either one may send the following notice to the other party
to the dispute that he will not less than one week from the service of such
notice, cause three fence viewers of the locality to arbitrate in the premises:

“Take notice, that Mr. ........, Mr. and Mr.
three fence viewers of this locality, will attend on the

., at the hour of , to view and arbitrate upon the
line fence in dispute between our properties, being lots (or parts of lots)
. and in the concession of the Township of

the County of

“Dated this
“To €. D, A B,
“Owner of Lot No.. Owner of Lot No..”

485 Notice to Fence Viewers.
He would also send the following notice to each of the fence viewers
not less than one week before their services are required:

“Take notice that 1 require you to attend at on the
day of o’clock a.m., to view and arbitrate on
the line fence between my property and that of Mr. , being lots
(or parts of lots) Nos...... and concession of the
Township of , in the County of

“Dated this .
%O, D. A B
“Owner of Lot No...”

Both of the preceding notices must be in writing. The owner thus
notified may within the week object to any or all of the fence viewers noti-
fied, and in case they cannot agree the Judge of the Division Court shall
name the fence viewers who are to arbitrate.

In Manitoba the provision is the same as that for Ontario. If the
municipality has not appointed fence viewers, then the parties may appoint
three arbitrators, one appointed by each party, and those two appoint a
third. 1f either party neglects to appoint a fence viewer after a demand in
writing to do so, the other interested party may apply to a Justice of the
Peace to appoint an arbitrator, who shall act as though appointed by the
other party to the dispute.

Their award is filed with the County Court and has the force of a
Judgment of the Court.

British Columbia is the same as Ontario.

If the other party objects to any or all three fence viewers named, and
they cannot agree on fence viewers, then a Judge of the County Court may
appoint three persons to act. Appeal from the arbitrators’ decision wonld
be to the Supreme Court.
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CHAPTER XVL
PERSONAL PROPERTY
495 Sale of Personal Property.

In the sale of personal property, as in all other contracts, the parties
themselves must be competent to contract. The seller must have a valid
title to the property to be sold; the property must be something not forbid-
den by law to be handled, and the sale must be without fraud.

1. A contract of sale may be absolute or conditional.

2. When under a contract of sale the property in the goods is trans-
ferred from the seller to the buyer the contract is called a sale; but when
the transfer of the property in the goods is to take place at a future time, or
subject to some condition thereafter to be fulfilled, the contract is called an
agreement to sell.

3. An agreement to sell beeomes a sale when the time elapses, or the
conditions are fulfilled subject to which the property in the goods is to be
transferred,

t. Selling personal property, which is still retained in possession, is
binding as between the parties themselves, but is not binding against eredi-
tors or subsequent purchasers unless a Bill of Sale is registered.

497 When Sale is Legally Completed.

In sales that have been completed there is usually a delivery of the
property and a continued change of possession, but not necessarily so.
Goods yet in charge of a railway or in a warehouse may be delivered hy
simply handing over the bill of lading or warehouse receipt. This is ealled
a “constructive delivery.”

(a) When the contract for the sale of specifie articles or goods is com-
pleted the right to the property is immediately vested in the bnyer. as also
the risk, and the right to the price in the seller, nnless the eontract specially
provides otherwise.

Tf the buver assumes the risk of the delivery or leaves the goeds in
possession of the seller and they are destroyed before delivery, it will be the
loss of the huyer: hnt if the seller assnmes the risk of delivery then the loss
will be his.  The conrts have rnled “ that where a legal bargain is made for
the purchase of goods and nothing is =aid abont payment or delivery the
ownership nevertheless passes immediately so as to east npon the purchaser
all future risk,” and the parties are in the same position as they wonld be
after a delivery of the goods. Tf this fact is borne in mind it will remove
all donbt in numerons ecases of injury, or death of live stock, ete.. between
the time of purchase and removal of the goods or chattels, (See following
section.)

(h) Tn case of live stock, for instance, say a team of horses were pur-
chased and $20 paid on acconnt of the price, with the agreement that they
were to remain on the premises a few weeks, the sale would be completed and
the risk as well as the ownership wonld pass to the purchaser. Tf either of
them shonld die or be stolen hefore removal the vendor would not bhe re-
sponsible for the loss unless it eonld be shown that the death or loss was
oceasioned by his gross or wilful negligence. Tf he ean by reasonable or
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ordinary care prevent the animals from being stolen or from dying while
i his possession, he is bound to exercise such eare, and if he should neglect
to do so, and loss result from such neglect, he will be liable to the purchaser
to the extent of the loss.

498 Written Agreement for Sale of Goods.

Memorandum of agreement made this day of ..
between A, of (place), of the one part, and B, of (place), of the other
part, witnesseth:

That the said A agrees to sell and the said B agrees to buy the goods
hereinafter mentioned, the property of the said A, for the price or sum of

dollars.

(Enunerate and deseribe the articles so they ean be identified.)

(Signed) A.
® 3 B

Agreements with corporations would need the corporate seal, but with
other agreements relating to personal property, no seal is necessary.

The above simple memorandum of agreement would be binding be-
tween the parties themselves in all the Provinces for any amount of goods,
or by a slight change for real estate.

In Manitoha a written agreement for the sale of goods not accompanied
by actnal delivery of same, is by statute, deemed to be a sale and is required
to be registered same as a bill of sale.

500 When a Verbal Agreement lIs Binding.

In all the Proviuces the verbal or oral agreement to sell personal prop-
erty is binding up to a certain sum, but beyond that amount it does not bind
either seller or buyer, no matter how many witnesses there may be to the
bargain.

In Ontario, New Brunswick and Nova Scotia anything under $40 will
bind; but if the amonnt is $40 or more, it is utterly worthless.

In Manitoba, Alberta, Saskatchewan, North-West Territories, British
Columbia, Yukon Territory and Quebec anything under $50 binds.

In Prince Edward Island, $30; Newfoundland and England, $50.

In each place if the amonnt is not under the figures here named, then
in order to be binding, the contract must cither be in writing, or a part
or the whole of the goods delivered, or a part payment made.

But up to the amounts here named for the respective Provinces, a bar-
gain made “ by word of mouth ” is every whit as binding as though it were
m writing.

Retail merchants and other traders giving verbal orders to commer-
cial travellers or others for a smaller sum than those respectively for the
different Provinces named above cannot cancel their order, except by per-
mission of the wholesale house or the manufacturing firm; and if the goods
are not received when shipped in accordance with the order, the shippers
have an action for damages, which would naturally be the price of the
goods. But if the amount is over the sums named here for each Provinece,
the order may be cancelled any time before the goods have been actually
shipped, and the wholesale house or manufacturer has no option in the
matter. Benjamin on Sales, page 88. Addison on Contracts, page 261.
502 Breach of Valid Contract of 8ale.

If either party should violate a binding contract of purchase or sale,
he would incur a penalty to the amount of damages the other party could
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prove he had suffered by the breach of contract, which amount wounld natur-
ally be the price of the article. lustration: A ecattle buyer agrees to pur-
chase ten head of cattle from a stock raiser and pays $20 to bind the bargain,
and is to take them within ten days.  After he goes away he sces the mar-
et quotations show a great depreciation in foreign prices and he concludes
ket quotat 1 great d t foreign j 11 lud
not to earry out his contract. Ile cannot recover the $20 he paid. The
stock raiser cannot compel him to carry out his contract, but he ean sue him
for the balanee of purchase price and recover it.
It must be remembered that usnally only such damages can be re-
covered as actually oceur.  When an article or goods have been bought for
the purpose of resale, and if at the time of the purchase the existence of a
sub-contract for the goods is made known to the seller, and the seller then
makes default in delivering the property, the purchaser may either pur-
chase the article from some other person to fulfil the sub-contract and charge
the seller with the advance price he may be compelled to pay, or he may
repudiate the sub-contract and recover damages from the seller and for
whatever damages he may be charged with for breach of the snb-contract.
504 Bill of Sale.
Every written agreement for the sale of goods and chattels shall be
decmed to be a sale, and if not accompanied by an immediate delivery and
continued change of possession must be registered as a Bill of Sale in the
office where Chattel Mortgages for that distriet are filed, in order to make
such a sale binding against judgment ereditors, and subsequent purchasers
and mortgagees for value. It will be noticed here that a Bill of Sale differs
from a Chattel Mortgage in that it is an absolute sale of the goods, and not
merely a lien on them as a security for payment of a debt. (See form in
following seetion.)
506 Form of Bill of Sale.
This findenture made the fourth day of April, in the year of our Lord one
thousand nine hundred and ten, between James Smith, of the Town of Welland, in the
County of Welland, and Province of Ontario, merchant, vendor of the first part, and
Walter Winters, of the City of Toronto, County of York, and Province of Ontario,
gentleman, the vendee, of the second part.
WEkeAs the said party of the first part is possessed of the stock of dry goods
and groceries and store and office fixtures hereinafter set forth, described and
enumerated, and hath contracted and agreed with the said party of the second part
for the absolute sale to him of the same for the sum of six hundred dollars.
Now THIS INDENTUKE WITNESSETH that, in pursuance of the said agreement, and
in consideration of the sum of six hundred dollars of lawful money of Canada, pald
by the said party of the second part, at or before the sealing and delivery of these
Presents (the receipt whereof is hereby acknowledged), hs, the said party of the
first part, hath bargained, sold, assigned, transferred, and set over by these Presents
doth bargain, sell, assign, transfer and set over unto the said party of the second
part, his executors, administrators and assigns, ALL THOSE the sald dry goods and
and store and office fixtures, as per inventory hereunto attached and

Axp all the right, title, interest, property, claim and demand whatsoever, both
at law and equity, or otherwise howsoever, of him the sald party of the first part, of,
in, to and out of the same and every part thereof,

To HAVE AND To HoLb the said hereinbefore assigned dry goods, groceries and
store and office fixtures and every of them and every part thereof, with the appur-
tenances. and all the right, title and interest of the said pary of the first part thereto
and therein, as aforesald, unto and to the use of the said party of the second part,
his executors. administrators and assigns. to and for his sole and only use forever.

And the said party of the first part doth hereby for himself, his heirs, executors
and administrators, covenant, promise and agree with the said party of the second
part, his executors and administrators, in the manner following, that is to say:
That he, the said party of the first part, is now rightfully and absolutely possessed
of and entitled to the said hereby assigned dry goods, groceries and store and office
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fixtures, and every part thereof; and that the said party of the first part now hath
in himself good right to assign the same unto the said party of the second part, his
executors, administrators and assigns, in manner aforesaid, and according to the
true intent and meaning of these Presents; and that the said party hereto of the
second part, his executors, administrators and assigns, shall and may from time to
time, and at all times hereinafter, peaceably and quietly have, hold, possess and
enjoy the said hereby assigned goods and fixtures and every of them, and every
part thereof, to and for his own use and benefit, without any manner of hindrance,
interruption, molestation, claim or demand whatsoever of, from or by him the said
party of the first part, or any person or persons whomsoever and that free and
clear, and freely and absolutely released and discharged, or otherwise, at the cost of
the said party of the first part, effectually indemnified from and against all former
and other bargains, sales, gifts, grants, titles, charges and encumbrances whatsoever.
And, moreover, that he, the said party of the first part, and all persons right-
fully claiming, or to claim, any estate, right, title or interest of, in, or to the said
hereby assigned goods and fixtures and every of them, and every part thereof, shall
and will from time to time, and at all times hereafter upon every reasonable request
of the said party of the second part, his executors, administrators or assigns, but at
the cost and charge of the said party of the second part, make, do and execute, or
cause or procure to be made, done and executed, all such further acts, deeds and
assurances for the more effectually assigning and assuring the said hereby assigned
goods and fixtures unto the sald party of the second part, his executors, adminis-
trators and assigns, in manner aforesaid, and according to the true intent and
meaning of these Presents, so by the said party of the second part, his executors,
administrators or assigns, or his counsel shall be reasonably advised or required.

IN wiTsEss wirreor the sald party to these Presents have hereunto set thelr
hands and seals the day and year first above written.

Signed, Sealed and Delivered ]
in presence of JAMES SMITH. *
CHARLES SUMMERS. |
Affidavit of purchaser as to the sale being bona fide for value:

County oF York, | I, Walter Winters, of the City of Toronto, in the County of

TO WIT: | York, the vendee in the foregoing Bill of Sale named, make oath
and say:

That the sale therein made is bona fide, and for good consideration, namely, the
actual present payment in hand to the vendor by the vendee of the sum of six hun-
dred dollars, and not for the purpose of holding or enabling me, this deponent, to
hold the goods mentioned therein against the creditors of the said bargainor, or any
of them,

Swory before me at Toronto, in
the County of York, this 4th day of WALTER WINTERS.
April, A.D. 1910. |

James Brows, a commissioner for taking afidavits in H. C. J.

ArFipaviT oF WITNESS,

County or York, | I, Charles Summers, of the City of Toronto, in the County of
T0 WIT: § York, make oath and say:

That 1 was personally present and did see the within Bill of Sale duly signed,
sealed and delivered by James Smith and Walter Winters, the parties thereto, and
that 1, this deponent, am a subscribing witness to the same. And that the name
Charles Summers, set and subscribed as a witness to the execution thereof, is of the
proper handwriting of me, this deponent, and that the same was executed at the Clty
of Toronto, County of York, on the 4th day of April, A.D. 1910.

Sworx before me at the City or]
Toronto, County of York, this 4th CHARLES SUMMERS.
day of April, 1910. ’

James BrowN, a commissioner for taking amMdavits in H. C. J.

507 Barter vs. Sale.
Barter is where one article is given in exchange for another or for
services, and if there is no warranty given as to the soundness or quality the
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property in each passes with the delivery of the article and the exchange is
complete. Neither party can forcibly or otherwise take the article back he
bartered away, except by consent of the other, without becoming liable to an
action for theft and also for damages. In a sale the price is payable in
money.

510 Sales on Trial.

When articles are purchased on trial at a certain price they must be
rejected before the time expires if they do not suit, or the sale is complete,
and the party bonnd to keep them.

The purchaser must also put the article away in some rafe place where
it will not be liable to receive damage, as he then oceupies the place of a
bailee and would be liable for even slight negligence if the article received
injury. See “Bailment.”

511 Selling Under Guarantee.

The descriptions of machinery as to manner and excellence of work, or
the quality of other goods, that appear in newspaper advertizements and
circulars eannot be made a bhinding guarantee to protect the purchaser. To
have an effective gnarantee of excellence or that the machine or instrument
will do what is claimed for it in the cirenlars, it must either he in a definite
form of a gnarantee, or in a written or tyvpewritten letter. The eonrts allow
for a good deal of what may be called exaggeration in mere advertisements,

What is said in eirenlars is merely “a statement of intention,” and not
a gnarantee, If it is absolutely untrue it makes a difference, as it would
then be a ecase of false pretence.

If an agent were to say what the cirenlar says, and on the strength of
that statement you buy the machine, you could eancel your contract on the
ground of deceit, but you would have to be in a position to prove it if he did
not put it in writing.

In cases where there is a verbal warranty by the agent besides, and
perhaps differing from the statement in the cireular, you cannot take both,
but must elect which one you will rely on to support your case.

A warranty given at the time of the sale of chattels is good, but a war-
ranty after the sale is not good, becanse there is nothing to support the sub-
sequent agreement. (Benjamin, page 6086.)

In regard to live stock, if the purchaser wishes that a “warranty” shall
be part of the contract he must make that clear when the bargain is made,
so that an express or implied statement with regard to the qualities, dispo-
sition, soundness or age of the animal would operate as a warranty. Shand
v. Bowes, 2 A.C. 480.

In Alberta, Chap. 15 of 1913, provides that in the sale of farm ma-
chinery (not second-hand) of every deseription any covenant or condi-
tion the agreement may contain, if a Judge deems it unreasonable he may
set it aside. And in selling such implements the person effecting the sale is
held to be the agent of the vendor, and the vendor is made responsible for
all the representations of such persoms: and notwithstanding any agreement
to the contrary, all such farm machinery is held to he gnaranteed and war-
ranted to do the work for which it is intended, and, with proper care and use,
to be reasonably durable.
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612 Sales by Sample, or Description.

Sales by sample or description are made on the warranty, either im-
plied or expressed, that the goods when delivered will correspond in kind
and quality with the description given or sample shown, and if such is not
the case, therc is no binding sale, and the article should not be retained or
used. If the seller agreed to remove the article if unsatisfactory, the notice
should be given as per agreement, and the article cared for until removed.
If a cumbersome machine were left an unreasonable time, it must still be
cared for, but storage could be charged and collected before delivering the
property.

In case of dispute between the seller and the buyer before the seller
ean recover payment he must prove that the goods for which payment is
sought are the actual goods sold.

513 Sale of Stolen Goods.

Selling stolen goods does not give them a good title in the hands of an

innocent purchaser for value, as it does in the case with promissory notes,
They can be retaken wherever found. Receiving stolen  goods, knowing
them to be stolen, is an indictable offence. Punishment—Fourteen years’
imprisonment,
614 Auction Sales,

The avetioneer is the agent for both the seller and the buyer; hence,

binds both by his aets, When he is selling, he is acting as agent for the
geller, but in the act of “knocking down” the article to a certain bidder he
is agent of the purchaser, and in the memorandnm of the sale he makes in
his book he acts for both parties, and binds both., Aunctioneers’ licenses are
granted by connties and eities, who mav charge a fee, and also give special
rules for their governanee; and no other person may sell hy publie auction.

In Ontario, and probably all the Provinees, a merchant conld not sell
b