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THE LATE SIR JOON B. ROBINSON, BARONET.

. Tuesday ..

The present year will long be remembered as that in
which two much respected judges were taken from among
us by the hand of remorseless death.

In our last number we had to deplore the death of that
good and able man, the late Mr. Justice Burns. In the
present number we are called upon to chronicle a still
greater Joss—that of the late Sir John Beverley Robinson,
who for many years was Chief Justice of Upper Canada,
and, at the time of his death, President of the Court of
Error and Appeal.

Our duty is a sad one. We had hoped for many years
to have been spared the necessity of performing it, but the
Judge of all men, and Ruler of all things, has otherwise
decreed.

The life of Sir John was a long and momentous one.
He was no ordinary man. His example was a good one;
his very name became among us a household word, typical
of honor, honesty, and truth.

The family of the late Baronet is of old and good
standing in Yorkshire, England. His lineage is traceable
back t» Nicholas Robinson, of Lincolnshire, gentleman,
who lived in the reign of King Henry VIL. The fawily
afterwards removed to Yorkshire, and were settled there
in the early part of the reign of Queen Elizabeth,
living near Cleasby, a small village upon the Tees. One
of their descendants, John Robinson of Cleasby, was
warried, in the reign of Charles I, to a daughter of

Queen Anne, and was a Lord Privy Seal; he also held the
office of Ambassador to Sweden from 1683 to 1708, and
was First Plenipotentiary at the Congress of Utrecht in-
1712. Another son, Christopher, was the first of the
family who emigrated to America. He had been educated
at Oriel College, Oxford, and came out to Virginia as
private secretary to Sir William Berkeley, Governor of the
colony, in the reign of Charles II. Here he remained;
became shortly afterwards Secretary for the Colony, and
married, leaving a son, John, born in 1683, who subse-
quently became President of the Couuncil of Virginia.
This Mr. Robinson married Katherine, daughter of Robert
Beverley, of Rappahannock, formerly of Beverley, in
Yorkshire, England. From this marriage sprung ten sons,
and on the breaking up of the ‘“Old Dominion” by the
war of independence some of the family espoused the
Revolutionary cause, and their descendants are now im
Virginia, connected with the Beverleys, Randolphs, and
other old families of that State. Others adhered to
the side of the Crown, and fought for it during the war.
Among the latter was Colonel Beverley Robinson, wha
became a noted loyalist. His name and that of his resi-
dence, ¢ Beverley,” upon the Hudson, are connected with
all the principal events of the revolutionary centest in that
part of the country. He was at last attainted of treason
by the American Government, and his property confiscated.
By his marriage with Susannah Phillipse he had several
children, one of whom, Sir William Robinson, K.C.H.,
Commissary-General, served in Canada in 1812 ; and
another, Sir Frederick Phillipse Robinson, G.C.B., was
in 1815 Commander-in-Chief of His Majesty’s Forces in
Canada, and Provisional Governor of the Upper Province.
Another of the family, who adhered to the Crown, was
Christopher Robinson, father of the late Baronet. This
gentleman was educated at William & Mary College, at
Williamsburg, Virginia, which institution he left on the
breaking out of hostilities between the colonists and parent
country. By Sir Henry Clinton he was commissioned to
an ensigney in the Queen’s Rangers, then commanded by
Colonel Simcoe, in which corps he served till the peace, in
1783, when the regiment was reduced. He then went, in
company with many other U. E. Loyalists, to New Bruns-
wick, where he resided for a few years, below Frederickton,
on the St. John River. In 1784, he married Esther,
daughter of the Rev. John Sayer, and four years afterwards
removed with his wife and children to Canada.

The father of Sir John first settled at L Assomption,

but three years afterwards removed to Berthier, where his
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second son, John Beverley, was bure, on the 26th July,
1791. 1In the following year, a. tho solicitation of Mejor-
General Simeoe, his former commanding ofticer, he removed
to Upper Canada, where he first scttled st Kingston, and
shortly afterwards come to Toronto. Here he commenced
the practice of law, and on the formation of tho Uppor
Canada Law Society was elected ono of its firss benchers.
Ho afterwards represented the United Counties of Lennox
and Addington in the Legislative Asscmbly, and also held
a commission as Deputy Ranger of Woods and Forests for
Upper Canada.  Of his public carcer there is little recorded,
but he was well known to have been & pentleman of great
courage and much kindness of disposition. He died, hav-
ing for many years been a sufferer from gout, on the 4th
November, 1798, leaving a family of three sons and three
daughters. Mis cldest son, Peter, represeated for many
years the County of York in the Legislative Assembly,
and afterwards became a member of the Legislative Council
and Commissioner of Crown Lands, and he died in the year
1888. William, bis youngest son, a gentleman of consid.
erable ability and highly estecmed, is still living. He has
also been in tha House of Assembly, having for many years
represented the County of Simeoe, he was at one time
Inspector General of the Province, afterwards Commissioner
of Public Works, and is now one of the two Commissioners
of the Cavada Company.

John Beverley having been left an orphan at the carly
age of seven yeare, Mr. Stuart, father of the late Archdea-
con of Kingston, a gentleman universally respected, owing
to his former friendship to Mr. Robinson, and attracted
by the quolities of the lad, undertook the guardianship of
his future course of life; and having placed him under the
tuition of Dr. Strachan, now the venerable Bishop of
Toronto, John Beverley accompanied him as a pupil, on
the opening of the grammar school, to the village of
Cornwall. Sir John Robinson's school-boy life was a true
index of the future man. TFrom the first he evinced that
love of study, that untiring perseverance, and that steady
industry, which so particularly characterized him in after
years. He excelied in classics and English literature, and
was proficient in mathematics. His mind, we are told, was
wonderfully comprebeasivo ; he could master the contents
of a bouk sooner than any of his companions, and, owing
to his extraordinary memory, could not only retain what
he read, but, orn a mere perusal, was able to repeat long
passa, s from favorite authors with accuracy. He ad-
vanced with great rapidity at schoo), and soon attained the
foremost place among his fellows. Uniting with his
scholastic attainments uniform good conduct, he naturally
became a great favorite with his tutor, a feeling which
afterwards matured into a staunch and enduring friendship.

It lasted, uninterruptedly even for a single day, through
eveiy phase of their varied lives, and terminated only in his
death. Nor should we omit to mention that at this carly
ago Sir John Robinson evinced a love of truth and amia.
bility of disposition, and displayed in a marked manuver
those sentiments of picty and virtue, which continued to
influcnce his future life. In the pastimes of the play-ground
he took tho same lead as he did in the school : fow could
match him in manly excroises and feats of agility ; and his
pleasantry and readiness to oblige made him the idol of hia
school companions; aod their valued friend in after years.
Among his cotemporaries, there were no less than four,
besides himself, who attained to an eminent position on the
bench—the present Chief Justice of Upper Canada, the
Hon. Heary John Boulton, the late Chief Justice of the
Common Pleas Sir James Buchanan Macaulay, and the
late Mr. Justice Jones; a circumstance not only remarka-
ble of itself, but strongly suggestive of the merits of the .
training, scholastic as well as social, which fitted so many
men, all at one time boys together at a village grammar
school, for such high standing in legal Lonors.

At the age of sixteen, having a strong desire to study
law, he placed himself under articles to Solicitor-General
Boulton, with whom he studied for three years. During
this period he acted for a friend as Clerk of the House of
Assembly, and having given gencral satisfaction, at the
close of the session his services were rewarded by & vote
of £50, « for his extraordinary attention to the duties of
his office.”

Unable to continue his studies during Mr. Boulton's
absence from the couniry, he entered the office of Attorney-
General Maedonald, and there completed the remainder of
his time. Before, however, he could be called to the bar,
his services were required in a far different capacity. In
1812 the American Government declared war against
Great Britain, and chose Canada, as being the most valner-
able part of the empire, for attack. True to the traditions
of his ancestors, he at once exchanged the pen for the
sword, and forsook all private enterprises to follow the
fortunes of the British flag. In the capacity of Lieutenant
in the York Militia, he accompanied General Sir Isaas
Broek in tho bold expedition which resulted in the capture
of Detroit. After the surrender of that important fortress,
he was placed in the detachment which formed a guard
over General Hull, who, with a large part of bis force, had
been brought down from Lake Erie as prisoners of war
On tho return of the detachment, they were again sent,
with recruited numbers, on active service, to the Niagara
fronticr. On the 13th of Qctober, the momorable batte
of Queenston Heights was fought, where the gallant Brock

was killed, together with his aid-de-camp, Attor.ey-Genera]
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Micdonald. In this engagement Licutcnant Robinson
con:uanded a flank company of militia, and was wentioned
in Sir Roger Sheafic’s despatch as haviag *Jed bis men
‘with great spirit.”” Immediately sfter the action he was
amoin detached to escort the American prisoners to King-
ston, among whom was Coloncl (now General) Scott, late
Commander-in-Chicf of the United States Army. Ilere
Licuteoant Robinson’s military carcer cended, for on hig
return to Toronto he learned to his great surprise that he
had been appointed to the position of his former princi-
pal, as Attorney-General of Upper Canada. This office,
t by rule of rotation, propetly fell to Solicitor-General
Boulton; but having bad the misfortune to be taken pri-
souer by a French privateer, on his voyage to England, he
was unable to profit by the opportunity for promotion
The appointment of Mr. Robinson, who had then hardly
attained his majority, and might he said not to have com-
pleted his studentship, met with warm approval, and was
strongly recommended by Judge Powell, ““as fully justi-
fied by the high character the young student had already
attained for legal knowledge, and tho zeal and assiduity
which he always brought to the performance of every duty
that devolved upon him.”

Having been called to the bar by a special rule of the
Court of King’s Bench, which was afterwards confirmed
by au act of = ‘iament, Mr. Robinson performed the
dutics of his position until the year 1815, when Mr.
Boulton returned to Canada, and assumed the office of
Attorney-General, Mr. Robinsen beiag appointed Solicitor-
General in his stead.

Shortly after his appointment to the office of Solicitor-
General, he procured leave of absence, und proceeded to
England, in order to be called to the bar of the mother
country. He was then however, only able to completo
somo of his terms, and was not called to the English bar,
a8 a member of the Honorable Scciety of Lincoln’s Inn,
untii 1823,

In 1817, Mr. Boulton became a Judge, and Mr.
Robinson was again appointed Attorney-General, which
office he continued to hold until his subsequent elevation
to the bench. It was during this tenure of office that the
oclebrated controversy between the North West Company
and Lord Selkirk cccurred, ending in a most calamitous
manner, acd causing various criminal prosecutions to be
instituted, the management of which necessarily devolved
upon tho Attorney-Genersl. Time will not permit us
to enter into the details of these important trials; and
we cannot better describe the ability with which Mr.
Robinson vindicated himself against the charges which
bad been preferred by Lord Selkirk, and the manper
in which he conducted himself throughout, than in the

words of ILord DBathurst’s despach to the Licutenant-
Governor of Upper Canada, in May, 1829. His Lordship
stated, “that he had laid the report of the Attorney-
General before I R. II. tho Prince Regent, and that ho
should not do justice to the Attorney-General if he were
to forbear expressing the satisfaction which ho had derived
froin bis detailed cxplanation, and desiring the Licutenant-
Governor to assure him tbat the temper and judgment
with which ho had conducted himself during the wholo of
these long and dificult proceedings, had reccived His
Royal Highness’ entire approbation.”

In the year 1821, Mr. Robinson entered the House of
Assombly as the first xepresentative for the town of York
(now the city of Toronto), for which constituency he
continued to sit until his appointment as Speaker of the
Legislative Council. Ho at once joined himself to the
Tories, and, with the same rapidity that attended his former
promotions, he was soon the recognized leader of that party.
In tho following year, ho was charged with a mission to
Eugland, for the settlement of the difficultics that had
ariscn between Upper and Lower Canada, relative to the
apportionment of certain customs duties collected at
Montreal. The general satisfaction which was eutertained
at the success of his efforts was suitably expressed in a
vote of thanks from both branches of the Legislature.
During this visit to England, the Imperial Government,
in recognition of his public services in the colony,
offered. him the appointment of Chief Justice of the
Meuritius; but he preferred to earn his well-deserved pro-
motion among his own people, to whom he was strongly
bound by tics of a private as well as of a public nature.

The refusal of this appointment redounds greatly to the
credit of Sir John Robinson. The office was a valuable one
not only from its high position, but from the remuneration
attached to it which wasnearly three times that of the highest
official in Canada. His decision in this matter has shown
more forcibly than any act of his life how great a love he
bore to his native land, and establishes the fact, that his
public acts were influenced solely by motives of the purest
patriotism, and not by any sordid or selfish hope of personal
advancement. He subsequentlydeclined the proffered cleva-
tion to the bench in this country on the retirement of Chief
Justice Powell, and it was only at the earnest solicitation
of his fiiends that he was induced, on the retirement of
Sir William Campbell in 1829, when the Chiet Justiceship
again became vacant, to accept that high office.

The political carcer of Sir John Robinson has been
assailed times innumerable, and as often defended ; hut in
this he has only shared the fate of all who have embarked
upon the stormy sea of political life. It is neither our
province nor desire to enter upon & discussion of the
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merits or demerits of the policy of the government of
which Sir John Robinson was the head, and which
ruled Upper Canada for so many years. 1f, viewing his
political conduct by the light of modern experienco, it
can be said that in his opposition to Responsible Govern-
ment ho crred, all will admit that his error was of tho hehd,
not of the heart.

Sir John held the doctrine that parliamentary represen-
tation was esseutially different from delegation; that asa
representative, he was neither clected to legislate for «. par-
ticular class, nor to advozate exclusive interests; nor was
be a mere agent, with defined powers, and intrusted, as it
were, with proxics of the votes of his constituents, to
give effect to limited instructions. o claimed the right
of individual judgment, and that he was intrusted with
discrctionary powers, to be exercised as conscience and
circumstances suggested. In an address to his constituents
ho thus expressed himself: ¢ You will do mo the justice
to remember.that I have always plainly told you that there
was no objeet I could propose to myself in my political
career, for which I would exchange tho satisfaction I desire
to cnjoy at its close, in the reflection that I have ever
moved in that path which my judgment pointed out to bo
the right one. Whenever it shall appcar that this conduet
disqualifies me for running the race of popularity, I shall
oheerfully submit to the consequences.”

As a parliamentary leader, Sir John has scarce eve. been-
cqualled in this colony. Amid the turmoil and excite
ment attendant upon constitational changes, he not only
kept his obligations to his friends, but, without pandering
to their passions, gaived the hoporable estimation of even
his bitterest opponents. The sceret of his success was his
sterling honesty of purpose, and his unbending integrity
in its performance. He could be courteous and conciliat-
ing to all, without weakening his influence or compromising
his principles; and both friend and foe applauded that
reliability and truthfulness, which at once despised artifice
and all kinds of deceit. As a speaker, Sir John Robinson
had few equals. He was a good debater, forcible in
expression, and convincing in argument. His ability in
responding to an opvonent was unmatched. Never taken
by surprise, he has been known, after a long and stormy
debate, conducted against him by no mean antagonists, to
rise, without the slightest preparation, and grapple with
every proposition, leaving no argument unanswered or
misstatement uncontradicted. He had great command of
language. His speaking did not, perhaps, often rise to
cloquence, in the gencral acceptation of the term. He
seldom attempted to electrify, or appeal to the feclings and
passions of his audienco; he looked upon eloguence and
wit as weapons of delicate nature, the use of which was

blunted and impaired by frequent employment. Buton the
few occasions when he appealed to the logalty of his follow-
ers, or repelled, in a burst of virtuous indignation, some ill-
intentioned personal attack, ho seldom fuiled to rally his
fricods into cathusinsm, and cover his opponents with
shame and confusion. On one occasion he thus replied to
an opponent: ¢ My acquaintance with the hovourablo
member is of long standing, and I havo derived a respeet
for his character 28 an individual that has not been destroyed
by tho extreie injustico ho hos exhibited towards myself
individually, as 2 momber of this House. In his private
relations I sco there is much to esteem, and I respect him
for his integrity in personal tran-actions; but from my
observation of hie public conduct during the time we had
sat together in a former parliament, I must deelare it to be
impossible that any candid and honorable mind can seri-
ously approve of it, for it was at once ungenerous and
unjust. He seemed to have a mind formed for brooding
over the most unworthy suspicions, aud suffered feelings not
of the most amiable or envinble kind so far to overcome his
judgment and obscure all sense of justice, that he would,
with a degree of heat and impatience that almost prevented
his utterance, inveigh against the publio authorities of his
country, and support his convictions by statements of
fancied gricvances, which vanished the very instant they
were examined. So here the honorable and learned member,
upon an occasion that neither called for nor justified such
a display of temper, has sought relief for his mind by
bringing up charges against me, which, if there was the
slightest foundation for them, ought to disgrace me as
a public officer and 2 man. All this time bas he been
wearing the smile and holding out the hand of friendship,
while it is now quite evident he has been tormented with a
fecling towards me, for which God knows I have never
given him cause, and which goads him on to conduct in
the highest degree unjustifiable and indefensible. * * * *
As to his personal attacks upon me, I beg him to be assured
that I regard them with unqualified contempt. Iknow the
motives by which they arc prompted, and I expect he will
proceed to the last inch in his attempts to injure me; but
I defy his éfforts; I ask no indulgenee; I serve a just
Sovereign; that conviction is sufficient to render me fear-
less and independent; and I assure the honorable and
learned member that all such efforts will recoil, as fit they
sheuld do, upon his own head.”

The fruits of Sir John Robinson’s life as a legislator are
to be found in the pages of our statutes. Several of our
most important acts were framed by his own hand. They
bear evidence of his great legislative ability, and of his clear
perception of an existing evil or defect, and the remedy
most fitted to removoit. They show his strong attachment
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to monarchical institutions—his inteotion to preserve the
relations of the Provinco with the empire; and they are
further characterized by that clese approximation to these
British institations which havo so long been our pride and
our boast.

Sir Johu Robinson’s political lifo may bo said to have
cnded upon his clevation to the bench, though by the
nature of his appointment as Chief Justice be was till the
Union, President of the Exccutive Council and Speaker of
the Upper House. Little of general interest occurred in
the proccedings of that chamber from the time ho entered
it until the union of the Canadas in 1840, when he ceased
to bo a member.

On the 4th December, 1837, commenced the Rebellion,
headed by the lato William Lyon Mackenzie. Every loyal
subject flew to urms. Sir Francis Head, in his despatch
to the home governmeut, mentioned, that ¢ one of the first
individuals he met, on going to the City Hall, with & musket
on his shoulder, was the Chief Justice of the Province.”
Among the necessary consequences of this disloyal out.
break were several prosecutions for high treason.  Sir John
Robinson was the Judge whose painful duty it became to
try the unfortunate Lount and Mathews, who had been
ringleaders in the rebellion, and their exccution had
been made the ground for affixing a stigma upon the
authorities of that time. It has been asserted that the
Government were in receipt of o despatch from England,
forbidding capital punishment for political offences without
the approval and sanction of the Imperial authorities; but,
like many other charges made under similar circumstances,
we believe this to be quite incapablo of proof, and altogether
contrary to fucts. We believe that in truth no such despatch
was known to, or received by, the Government. So clearis
the memory of the Chief Justice from the imputation of
baving advised the Lieutenant-Governor to carry out the
extreme penalty of the law, that he had ceased for some
time previously to be a member of the Executive Council.
Indecd we are not sure that Sir John was ever & member of
Sir Francis Head's cabinet. In passing sentence on the
prisoners, he very properly dwelt upon the enormity of their
crime, but his remarks were imbued with coipassionate
and sorrowful fecling; and a gentleman (in court at the
time) has remarked, ¢ that after the prisoners had pleaded
guilty, and the sentence of death was passed on them, of
the three individuals concerned the Chief Justice was
certainly the most painfully affected.”

The last politieal act of Sir John Robinson was his able
reply to Lord Durham’s Report, in 1840, the merits of
which were thus reviewed by the Z'imes: ¢ After having
given it a most sitentive perusal, we feel warranted in

aying, though without absolutely committing ourselves to

the opinions of the author, that it containg a larger stock
of uscful and authentic information, in regard to the present
position, wants and prospects of that colony, thau any other
production on tho same subject wo have happened to mect
with,” The independent spirit and true patrictism evinced
by Sir John Robinson upon this occasion, is entitled to tho
greatest praise. By tne maoner in which he wrote he
ploced himself in dircct antagonism to tho views of the
Governor and his advisers, Tho greatest exertions wero
used, both by threats and promises, to induce him to with-
draw bis opposition. They proved, however, of no avail.

Though we way lament the absence of so great and
conscientious a statesman from the halls o’ the senate, yet,
for the suke of his fair fame, we rejoice that ho was no
longer arrayed in the strife of political warfure. For two.
and-twenty years his star, clear and brilliaat, never paled or
waned During that lengthened period the voice of the
people was unanimous in admiration of his talents, and in
praise of his integrity; and even his former oppouents,
forgetting past differences, vied with his friends in the
strength and sincerity of their applause.

Neither time nor space will peimit us to enter into the
details of his judicial career, or to particularize his deci-
sions, which occupy so large a place in the many volumes
of our Queen’s Bench reports, His judgments firmly
establish his fame 8s a jurist, and will be cver a mine
of priceless value. They will for oll time remain a
noble monument in momory of departed wisdom—a vast
storchouse of legal wealth, from which ready supplies of
judicial knowledge may hereafter bo drawn. In this youth-
ful country wo have had no state trials of such importancs
a8 to be recorded with legal accuracy, and perused with
interest as matters of history; and though there are many
cases in our reports which bave caused some stir at the
time, and havo involved deeply important interests, yet
they sre so chiefly connected with individual enterprise,
that it would be impossible to review them in the limited
space of a memoir.

Sir Johu Robinson was, we belicve, the youngest Chief
Justice that ever sat in a British court of justice. His repu-
tation at the bar bad qualified him for the post, for he certainly
had no equal in his day, and his judicial carcer has estab-
lished the propriety of his early elevation. His practice at
the bar, though from the commencement large and lucra-
tive, considering the circumstances of the colany, was
necessarily limited. It may seem strapge to those who
knew Sir John 83 a statesman and a Judge, and have
observed his determination of character, to be told that it
was by slow degress that he obtained that self-possession
which so distinguished him in the senate and on the bench.
Such, however, was the fact. In the first case he ever
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brought before a jury, he exporienced a partial fuilure, It
was an action of assumpsit. The young advocate was en-
tirely confused in his address to the jury,and after somo few
andincoherent remarksin explaining the natureof the action
resumed hisseat.  Mr. Justice Scott, who had entrusted to
him his business on ascending the bench, was presiding at
the time; and his lordship, cither out of disappointment
in his friend, or of remcmbrance of his former zeal for his
clients’ interests, leaned over his desk, and in ill-disguised
astonishment exclaimed, « Why ! is that ALL?”  Indeed
Sir John’s nervousness was no slight obstacle to overcome,
for he himself said that it was literally true that for some
timo after he had been called to the bar, ho never saw one
of the jury. That he surpassed his cotemporarics at nisi
prius, wo are not prepare* to affirm; we think he had cer-
tainly his cquals; but in sounduess and depth of legal
koowledge, he was preémineat.

But, distinguished as was his reputation in the senate
and at the bar, it was on the bench he displayed the highest
perfection of his attainments. We know not in which
Jjudivial capacity we admired him most. At nisi prius he
presided with calmness, courtesy and dignity. His strict
impartiality and love of trnth was proverbial; and wheer
it was s Queen’s counsel or tho most inexperienced barrister
on the rolls, he paid the same attention to his argument,
and gave to each equal consideration and protection. His
love of order, and his scnse of the respect due to the
dignity of a court of justice, made him prompt to suppress
any indecorum ; and when disapproval or even censure was
called for, he befittingly expressed his opinion, though
always in a courtcous manner. Ilis addresses to the jury
were delivered with ease and grace, and were clothed in the
clearest and simplest language. He was remarkable for his
accuracy in stating the whole facts of the evideuee, and it
was seldom that 2 new trial was granted on the grounds of
his misdircction on ponts of law. In sentencing prisoners,
full of tenderness and compassion, be indicated the chari-
table feelings of his heart; and the kind and wholesome
advice ho was in the habit of giving to those who had
entered on a career of erime, and for whose reformation
thero was yet some hope, was marked by the deepest
fecling.

In full court, Sir John Robiuson was slways the pride
and favorite of the bar. The reputatio~ "¢ enjoyed, and
the weight of his opinion, greatly increased the business of
the court in which he presided. He was always distin-
guished for his readiness and acuteness, and he had seldom
any difficulty in grasping the most intricate cases. In his
hands the business of the court was never in arrear, and
the knowledge of unfinished work was a burthen on his

wind, to relieve himself from whioh he would use the most

strenuous exertion  In overy caso that was reserved, ho
gave bis decision in writing; and though sorie of his judg-
mcents are considered lengthy, the fault, if it cxists, may be
accounted for by his great anxiety to iake them clear and
satisfactory. Few opinions will cver command more respect,
or carry more weight, than those delivered by Sir John Rob-
inson. They are remarkable for their lucid argument, deep
learning, strict impartiality and pure justice; they ave un-
tinted by fanciful theories, prejudice, or political bigs ; and
thoy bear evidence of that careful rescarch, that deep
thought, that unwearied application and uatiring patience,
which he brought to bear on cvery subject that esmo under
his consideration. In whatever branch of jurisprudence
we examine his judgments, we find evidence of bis intense
study. Equity or common law, civil or crin..nal law,
pleading, practiee, and evideace—all exhibit the same copi-
ousuess of research, and the profound comprchensiveness
of his legal attainments. Ile may be said to have studied
law a8 n science, but in the words of Mr.Whiteside, ¢ he
objected to the triumph of form over substance, of techni-
cality over truth;” and though he gavo to legal objections
their full force and effect, his quick apprehension of facts
soon separated the chaff from the grain,

It was scldom that his judgment was not upheld by the
majority of his court, cr affirmed on appeal ; and, with one
exception, his decision has never been reversed on refer-
cace to England. In the well known case of Paterson et
al. v. Bowes (4 Grant 170), for the recovery of £10,000,
on a bill filed by some of the inhabitants of the city of
Toronto, on an alleged breach of trust on the part of the
mayor of the city, Sir John Robinson’s opinion was ouly
supported by oue other judge, upon the appeal from the
Court of Chancery. He, however, adhered to it, and
in o judgment of «great length and undoulted ability,
stated his objections to thie conclusion .f his brother
judges. Mr. Justice McLean, the present Chief Justice,
supported Sir John ; and though the case was carried
to England upon the strength of their opinion, it is the
ouly instance in which their decisions were not upheld
by the Privy Council.

As an cquity jedge, Sic John Robinson was no less
entitled to respect than in the courts of common law. One
of the most important appeals was the case of Simpson v.
Smith, [Error and Appeal Cases], where the Court of
Chaacery held, that under the 11th section of the Chancery
Act of this Province, they roight, under certain eircum-
stances, refuse redemption, notwithstanding twenty years
had not elapsed sinee the mortgagor went out of posses-
sion. Io the result of this case an immense tract of land
and iwportant interests were at stake; it invelved the
whole of the pronerty known as Smith’s Falls. The judg-
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ment of tho Court of Chancery was appealed from to the
four judges who at that time sat in the Court of Appeal.
They were equally divided in opinion, and the casc was
carried to England. There the court was unanimous, and
the Right Hon. Pemberton Leigh (now Lord Kingsdown)
remarked, with referenco to the judgment of the Chief
Justico, that ¢ he never saw a judgment more claborately
and carefully reasoned, or more admirably expressed.”

The last case of public interest which occurred during
tho period Sir John Robinson presided in tho Court of
Queen’s Beach, was the famous Anderson Extradition
case. The sympathy that was evinced both here and in
England on behalf of the fugitive, is of too recent date to
b forgotten. Opinions were freely expressed; public
meetings were held; newspapers tecmed with leading
articles, and the anti-slavery views of their correspondents;
and even the judgment of the court was anticipated. The
Chief Justice had probabiy formed a decided opinion upon
the argument ; for in deferring the decision of the Court,
a few days afterwards, on account of one of the judges not
having arrived at a conclusion, he stated that his own
mind was made up, and he was then ready to express
it. The following week the judgment of the court was
delivered, in favor of the surrender of the priscuer,
MecLean, J., dissenting; aod though their judgment was
neither in support of nor against slavery, but based entirely
upon the cousideration of the treaty existing between the
United States and Canada, so strongly prejudiced was
public opinion that the populatity of tho bench scemed
likely to suffer. But, in the words of an able English
cotemporary, ¢ These judges, proof against unpopalarity
and unswayed by their own bitter hatred of slavery, as wel]
as unsoftened by their own feelings for a fellow-man in
agonizing peril, upheld the law made to their hands,
and which they are sworn faithfully to administer. Fia¢
Justitia. Give them their due. Such men are the ballast
of nations.” The case was aftorwards brought up before
the Court of Commo= Pleas; and havingbeen argued there
on a techaical point that had not been raised in the Queen’s
Bench, the prisoner wasdischarged. Though no judgment
was given in the Common Pleas upon the broad question as
to the right of the United States authorities to the slave,
each of the judges was careful not to express disscot from
the decision of the other court. (In re Anderson 11 U.C.
C.P)

Canada has never had a judge who so completely enjoyed
the confidence of the cntire legal profession as Sir John
Robinson. His natural affability, his unsssumed dignity
and unruffled temper, made him not ounly revered but even
loved. By his brother judges he was regarded with
admiration and no opinion were they so anxious to obtain,

or valued so high. The proudest of the bar had never
to complain that they reccived no credit at his haods
for cloquence or ability, and the humblest barrister who
occupied tho furthest bench bad never to murmur that
his fechble cfforts met with no encouragement. Even
tho youngest atudent spproached him with respectful
assurance, and there aro wany who will recall with grateful
remembrance the kind and assisting hand he extended to
them. To all he exhibited the same patient attention and
cquality of temper; and it was truly remarked by the
lcarned Treasurer of tho Law Socicty, that during all the
time he sat on the bench, extending over a period of nearly
the third of a century, no one could recall an unkind
expression, or remember a single instauce of impatienco.
But the appreciation of his judicial services was not con-
fined to the precincts of the courts. The whole country
has borne testimony to his worth. People had long been
accustomed to lcok with confideace to his decisions, to
regard the purity of his adwinistration of justice as tho
foundation of their libertics, and his impartiality as the
palladium of their most cherished rights. Nothing that
wo can pen will add to the uusullied parity of his char-
acter, for neverdid ermine grace truer nobility. Blamelesa
did he vreserve the chastity of his oath. With no cause
unheard, no judgment perverted, ¢ he did well and faith.
fully servo our Lady the Queen and her peoplo in the office
of Justice; ho did equal law and exceution of right to all
the Queen’s subjects, rich and poor, without having regard
to any person.”

In the month of June last, Sir John Robinson took
his farewell of the bar. He was still to remain among
them as President of the Court of Appeal, but the close
connection that had hitherto existed Letwcen them was
then finally severed. He had scen wearly all his former
companions pass away, and only one of his early compeers
was there to witness the close of his long, uscful and
eventful career. As he had been the youngest of his
Sovereign’s judges, so he now retired, having presided a
longer period than any Chief Justice before him, in any of
the courts of Her Majesty’s dominions. The Bar presented
him with suitable addresscs, and the Law Society honored
him with tho most magnificent banquet that ever took
place within the Province.

Sir John Robinson reccived not only a full share of
distinction in his native conutry—the gratitude and respect
of his fellow-colonists having elevated him te a position
second only to Her Majesty’s representative—but he also
won well merited honors in England. In 1838 he was
offered a knighthood, which honor, for private reasons, he
respecetfully declined. o 1850, our gracious Sovercign was
pleased to appoint him a Companion of the Bath; four
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years afterwards he received froma Her Majosty his patont
as a Baronet of the United Kingdom ; and on his last visit
to Logland, in 1856, the Unive.sity of Osford conferred
upon him the honorary degree of Doctor ¢f Civil Law.

It is not the common fortuno of public men to have their
scrvices appreciated during the performanco of their labors,
or to be admitted ns *prophets in their own country.”
It happens, however, that the scrvices of sowe men
aro 80 valuable, and their merits so universally recognized,
that thoy receive as it wore by public acclamation their
meed of honor. Sir John Robinson ncver appeared in
public without receiving that attention to which his virtaes
and services entitled him.

His literary attainmerts were of no ordinary nature,
Accomplished in the classics, he has been frequently
known to chooso a Latin author to occupy his leisure
moments on the circuit. He took great interest in scienco,
and was extensively rcad in philosophy and history. He
excelled in the ease and elegance with whichho compozed
and was a complete master of every branch of English litera.
ture. Some of his chargesto grand jurics are master-pieces
in their way, and his addresses on public occasions were
remarkable for their erudition and classic beauty. One of
the finest of these addresses ho delivered on laying the
foundation-stone of the Provincial Lunatic Asylum. It
will bear favorable comparison with similar productions of
the ablest writers, and its vein of thought and purity of
style can scarcely be surpassed. His frequent quotations
showed his familiarity with the writings of the best poets,
and & few fragments of his youthful productions in verse
indicate his tasto for that attractive literature. Ha took
great interest in studying the works of British atatesmen,
and the writings of the English essayists were his delight.

On the fonndation of the University of Trinity College,
Sir John Robinson, in recognition of his virtues and high
attainments, was elected Chancellor by the unanimous voice
of its Senate. This high position he greatly valued, and
he devoted much of his time and ability in promoting the
interests of the imstitution, to which ho was warmly
sttached.

Sir John Robinson’s social life exercised a great influ.
enco on the masses. His love of virtue, his abhorrence of
vice, and his avowed comity to immorality and excess,
exercised, through force of example, an undoubted influ-
ence for good on the minds and morals of the people. The
purity of his life was a pattern to all, and his unvarying
consistency was watched and imitated by the pious and
good. His private life gained for him, if possible, more
thoroughly the affections of the people, than even his
public services.

The personal appearance of Sir John Robinson was

particularly attractive, IHis features wero vefined and
impressive, and his open countenance, full of benevelenco
and dignity, was scarce ever clouded with a frown, or
darkoned by resorvedness, Tho dignity acd gracefulness
of his deportment was . .uccable by the most casual
observer. With an ontire absence of affectation, ho bad
that easo of movement, that refinemont of taste, and
suavity of mouver, which is the certain index of &
woll-bred man: in fact ho was a true type of ¢ naturd’s
gentleman.”

The leading treit in Sir John’s character was bis loyal
obedienco to the call of duty. ¢ Indced,” said a cotempo-
rary, ‘it was his persistent devotion to duty that led to the
great mistake of his life. Gifted with a healthful and
active mind, together with o strong and vigorous constitu-
tion, he overlooked the great truth, that none of pature’s
laws can be transgressed with impunity, and that thero are
boundaries which human cxertion must strive in vain to
pass; and with a zeal and noble self-devotion which neither
tho premonitory ‘varnings of disease mor bodily suffering
conld abate, he weighed down bis earthly tonement by
incessant toil, and, 1 ther than seck the necessary reposo
which length of services permitted, and impaired health
demanded, he sacrificed his valued life in obedienco to tho
sacred dictates of conscientious duty.”

It is difficult, in a limited space, to give a true cstimato
of Sir John’s character. Ho had none of those peculiari-
ties or eccentricitics which frequently chuzacterize the
dispositions of great men. The nobility of his mind, in
the contemplation of the realities of life, bad that contempt
wor the vanities of the world, without which no man can
be truly great. He rose above the sordid appetito of
loving money; and he would rather have sacrificed all
that he had, than have it even supposed that he had
gained personal advantage at the publiv expense. On one
occasion, in retura for his publio services, he was offered
a whole township by the Imperial Government, but
declined to accept it.

Sir Jobn had the faculty of order and great method
in all that ho did- He was gifted with remarkable
accurapy and strength of memory; he was one of those
“who never forgot apything;” and from 2l parts of the
country he was frequently appealed to, to explain the
relationship of present affairs with the distant. past.

His manuers and tastes were simple and unaffected. He
was of easy access, obliging to all, amiable, o*cerful and in-
structive. He was humble withont ostentation, complaisant
without design, courteous without flattery. His conversa.
tion was varied with lively illustrations of wit and humour.
It was onc of his rules never to speak of on judicial
matters in public, and he had the happy facility of unbur-
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thening his mind from his oncrous judicial labors when
in the company of his friends. His amusements woro
simple, and regulated with prudence. In his younger days
he was a good horseman, and in later years found constant
cnjoyment in improving the garden attached to his resi-
dence. Gencrously hospitable, uono enjoyed sociability
more than Sir John, sad it was his greatest pleasure to
promoto good humour and happiness. Ho had a largely
extended circle of friends, and retained to the last the
intimacy of his early associntes. Ho daily won golden
opinions from his more recent acquaintances. He was not
dogmatical or pertinacious in his private opinions, nor
did ho over betray the least anxicty to lead in conversa-
tion, or to disparage the opinions of others; at the same
time he never disguised his decided contempt for anything
tricky, ignoble or mecan. His kind heart was always
ready to welcomo or advise a friend, and his hand was ag
ail times open to relicve any urgent case of suffering or
necessity.  With such pleasing virtues, few could help
loviog him. There was somothing ¢ homespun” about
him: his geniality of manner, his amenity of disposition, his
geouine kind-heartedness, and his downright honesty of
purpose, mado him the idol of society, and tho valued
companion of all who were honored by his friendship.

Nor must we omit the mention of his beautiful domesiio
life. His home was a pure and happy one, and was
hallowed by ¢he virtues of his amisble family. A true and
tender husband, a kind and indulgent parent, a sincere
and constant fricod, he was endeared to all his intimate
ucquaintances, and was little less than adored by the mem-
bers of his family.

Sir John was cmphatically a good man; an upright,
God-fearing Christian, who, by deeds of piety and love,
let his light shine before men, and served his God above
many. His attachment to the Church of Englaud, in
whose principles and doctrines he had received careful
instruction, was deep-seated and unwavering. It was one
of his dearest objects in life to promote its welfare, and
establish it i bis native Jand. Ho honored it by his reli-
gious excellencics, as well a3 by an open advecacy of its
cause in its temporal struggles. Though he was uncompro-
mising in the doctrines taught by his Church, the charity
of his religious opinions oxtended to all denominations of
professing Christians. He bad love without bigotry, zeal
without fanaticism. His ideas of religion wero enlarged
and ncble, not confined to the preciseness of a ceremonial,
or a mere profession of belief. He made it a rule never
to speak ill of any one, observing the divine commang,
“Love thy neighbour as thyself.” To be of use, or to
give pleagure to his fellow-creatures, was an clement of
his pature, and ewential to his happiness. Another

sdmirable trait in Sir John's character was hia strict
observance of the Sabbath. On that day he resolved
never to perforn any secular duty, and, no matter how great
was the press of business, or how strong tho temptation,
nothing could induce him to make an exception to this
sacred rule. Indoed tho lofty religious sentiment of Sir
John Robinson was tho tahyman to his happiness. It
exalted his mind above the vanity of worldly things; it
endowed him with a loyalty of character, an honesty of
purposo, ... an iotegrity in the performance of duty.
Supported by this sentiment, neither his intercourso with
the world, nor his arduous public services, could dull the
amiability of bis dispositiva; nor could tho fatigue of long
confinement, or tho irritability of pain, rufle the cxquisite
sweetness of his temper.

For many years of his life, Sir John was a sovere sufferer
from hereditary gout. His last attack, which in tho
end proved fatal, extended over a periad of nearly six
mounths, during which timo he was frequently subject
to severe and acute pain. Ho bore it throughout with
singular patience and hopefulness. Early in January,
contrary to the express wish of his fricnds, he presided at
the Court of Apgeal, and on his return home perzisted in
preparing his judgments. The effort was his last. On tho
night of Wedunesday, the 2lst, his discase assumed an
aggravated form, which compelled him next morning to
take to his bed, from which he never afterwards rose. On
the following Saturday and Sunday there was a slight
change for the better, but on the Monday the disease again
assamed a more serious aspect, and twenty-four hours
afterwards all hope for his recovery had vanished. He
died on Saturday, 31st Jaouary. All the beauties of his
Christian graces shone forth in his Iast hours. Peacoful,
happy and resigned, retaining his consciousness almost to
the last—surrounded by his own beloved ones, in whose
sorrowful prayers ho calmly joined ; cared for and soothed
by all that skill and tonder affection could bestow, in the
blessed assurance of a heavenly rest, he gently resigned his
sou! to Him who gave it.

At the request of the Lew Sqoiety, and many influential
citizens and friends, the funeral was allowed to assume a
character which would permit of an expression of publie
feeling. On Wednesday, 4th February, the remains were
removed from his late residence to Osgoode Hall, to be
conveyed thence to their last resting-place. The Hall and
Court were hung with black, which, as it wound round
the white Caen pillars, had a mournful and impressive effect.
Thither were assembled all classes of society. The Militia
appeared in full forre, together with the OfScers of Her
Majesty's troops in garrison. The Clergy of all denomina-
tions, the Judges of the Courts, the members of the Bar,
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the Universities, the County Council, the City Corporation, | UOX. MR, JUSTICE CONNOR,
and citizens of every class, creed and calling, swelled the | City of Toronto, - Monday ..... <eesees 16th NMarch.

ranks of the mournful procession, in token of their last
homage to his memory. The weather, though intensely
cold, could not suppress the feelings of the people.
The streets wero thickly lined; every store was closed;
business was universally suspended, and black was hung
from many of the windows facing the streets through which
the cortege passed. From the Cathedral, where the service
was read to a densely crowded audience, the proceasion
continued its way to St. James’s Cemetery. There the
last offices were performed ; the Church offered one more
prayer; fricnds dropped one moro tear, and the cold earth
closed over all that was mortal of Sir JoHN BEVERLEY
Ropinson.

So lived in honor and died in peace the greatest man
that Canada has ever produced.

SPRING ASSIZES, 1883.

EASTERN CIRCUIT.
1I0¥, CHIEF JUSTICE DRAPER.

Cornwall... Wednesday ... .o 18th March.
Brockville we Tuesday ...... e 24th ¢
Kiongston.. weseeeincnse Monday ... aeee 30th ¢
Perth...... Wednesds s 8th April.
Ottaws cocenee. snsocsreoone Tuesday weveeene wee  Gth May.
L'Orignal wicencesacecese Monday ceeeeenneenn, seseese 11th ¢

MIDLAND CIRCUIT.
HON. MR. JUSTICE IAGARTY.

Bellevillo eeeecvecrcseseee MODAAY o ercrersences ooune 16th March.
Cobourg .. . oo T0esday eeeee oo veee 24th ¢

WBILDY ovv vvesrseeseorre MONGBF cerereres .- 6th April.
Peterborough . ...... «.. Toesday ...... o 14th
Lind8ay....eeseveeesenseses T0EIARY woveer - 21st
Picton .ccvcecarsserroncsenss T0ESABY seveeenre cees 28th ¢
HOME CIRCUIT.
HON, MR. JUSTICE MORRISOY,

Milton eecueieeceres eonnens e TueSdaY weeeeenrncerenrannee 17th March.
Barrio . ceccviesceeens cee MODABY cevrcerieorennnacenns 280d
Welland.... vrsenees TUESARY cavreeene . Blst  «
Hamilton ..coceecees «.. Monday ...... .. Oth April.
Niagara........ o eeens «. Monday ..... veee 20th ¢
Owen Sound...cccereernee TuesdBY «coossrenrcrcersesee 12th May.

OXFORD CIRCUIT.
HON. TOE CHIEF JUSTJCE OF UPTER CANADA.

Wo0dstock veeeseecerasenes Tesday «oooeverenenes c—ees 17th March.
oo Tuesday we 24th «

......

Cayugs ... . Wednesday ... 1st April.
Stratford.. «re Taesday ceee. 7th ¢
Berlin...... Monday ... 18th ¢«
Guelph .. Monday ... 20th  «
Simcot.... e Tuesday ... .. vesreees 28th €
WESTERN CIRCUIT.
TON. MR, JUSTICE RICUARDS.

LODAOD veeersacracoresnasne MONdaY «eessssesreceasseess 16th March.
8t. Thomas vesnsses Wednesday eeeee. vers 26th 8
Goderich..... w. Tuesday .. . eee 818t @
Chatham «.o Tuesday oo, ..o 14th April.
Sarnia .... oo Tuesday e..eeeeenee veer 218t
Sandwick e cicrranns soeee TAESABY crevrerenerntenseenes 28th ¢

York & Pecleusersomeveone Monday eeoeeierecersereees 13th April.

JUDGMENTS.

QUEEN'S BENCI.

Prescnt: McLeax, C. J.; Hacarrry, J.; Coxxos, J.
February 7, 1683,

Darling v. Weller.—1leld, that a mere retainer does not bind an
attorney to register and re-register judgments. Rule absolato to
enter non-suit.

Winter v. Keoon.—Rulo sbsolute for new trisl on payment of
costs within a month, else non-suit.

Cornwall v. Gault.—Rule absolute for new trial.
abido the event.

Jenkins v. Davis.—Rule absolute to enter non-suit.

Fortune v. Cockburn.—Judgment non obstante on second issue.

The Queen v. Corwin —Held, that on an indictment for mau-
slaughter in tho short form given by the Legislature, not in terms
charging an assault, there can be no conviction for an assault.
Conviction quashed.

The Queen v. Shutlleworth.—Conviction affirmed.

Craig v. Bowen.—Rulo nisi discharged.

Costs to

Present: McLeaxw, C. J.; Haaarrr, J.; Coxxor, J.
March 2, 1863,
Lomas v. Brilisk American Insurance Co.—Verdict to be entered

for defendants on the second plea. 1st plea and replication to
the second plea bad on demurrer. Rule absolute.

Provisional Corporation County of Bruce v. Cromar.—Judguent
for defendant on demurrer, and rale nisi for new trial Gicr wrged.

Robertson v. Freeman.—Judgment for defendant on spectal cass,
Glass v. Whitney.—Judgment for defendant on demurrer.
Zhayer v. Fuller.—Rulo absolute for new trial without costs.
Cataragui Bridge Company v. Holcomb.—Rule nisi discharged.

Iendershott v. Hendershott,—Rulo amended by directing new
trisl upon payment of costs.

Present: McLEax, C. 3.; Haoarry, J.; Coxvog, J.
March 7, 1863.

Osneald v. Rykert.——Held, that after a return of nulla dona to &
fi. fo. goods, issued to tho county in which the venue is laid
plaintiff may issue at onco f. fa. 1ands to other counties, but cannot
issue a fi. fa. goods to & different county, and moke a seizure in
that county, concucrently with tho issuo of a f. fa. lands to that
county. Rule absolute without costa.

Colgan v. Hayden.~Rnle nisi for new trial discharged.

Ham v. Lasker.—Rulo absolute for new trial. Costs to abide
the ovent.

QGayner et al v. Salt.—Rulo nisi granted.
Bleakley v. Easton.—Verdict reduced to $2,200.

Bleakley v. Easton. —Judgment for plaintif on demurrer.
McLean, C. J., duditante.

Irwin v. Ingraham.—Rule absoluto for now trial on payment of
costs.

Murrcy v. MeCarty.—Rule discharged.

Regina v. Dawes.—Conviction affirmed.

Ganton v. Size.—Rule absolute for new trial.
the cvent.

Buffalo and Lake Huron Railway Co. v. Hemminguway.—Rulo
nisi granted.

Costs to abide
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COMMON I'LEAS.

Present: Drarer, C. J. ; Mozrisox, J.
March 2, 1803,

Bullen v. Moodie.—Judgment for sheriff and his deputy, but for
piaintitf against remainiog defendants.

Ileld, that an ex parto order to commit a judgment debtor, though
a justification to a sheriff, is no justification to plaintiffs or their
attorncy.

Baldwin v, Elliott.—New trial on payment of costs.

Allan v. Fisher.—Rule discharged.

HeAlpine v. Township of Ekfrid.—Rule absolute on payment of
costs.

Munn v. Galbraith.—Rule discharged.

Ialey v. Donaldson et al.—If plaintifi elect to take verdict for
$100, appeal dismissed, otherwise allowed.

Bender v. Joselin.~Rule discharged.

Thompson v. Falconer.~Rule absolute without costs,

Reg. v. Picree.—Defendant convicted for celebrating a morriage
after having been expelled from the church, and while defendant
was not a clergyman. Conviction held good.

McRay v. Maguire.—Appesl allowed as to new trial.

b Whyte v. Fee.—Appeal ellowed and o nonsuit entered in court
clow.

Simpson v. County of Lincoln,—Rule absolute to quash by-law.
Maynard v. Gamble.—Rule absoluto to set aside nonsuit,
Smith v. Evans.—Rule absolute for new trial without costs.

HMatthewson v. Henderson.—Judgment on demurrer for defend-
ant on 4th and 5th pleas; for plaictiff on 6th, 7th and 8th pleas.
Leave given to plaintiff to amend on payment of costs.

Crawford v, Beard.—Judgment for defendant on demurrer.

Smith v. T uer.—Rule absolute for new trial without costs.

Thompson v. Crawford.—Rule absolute to set aside nonsuit and
enter verdict for £35.

Phelps v. Wilson.—Rule absoluto for new trial on psyment of
costs,

Present: Draver, C. J.; Ricuarns, J.; Morrisox, J.
March 7, 1863,

The Queen v. Fort Huron, Whitby and Scugog Railwry Co.—
Rule granted to the agent of the Attorney Genersl.

llodgins v. Hodgins.—Rule to reduce verdict by the sum of
£89 9s. 1d.  (Richards dissentiento.)

JHenneker v. British America Assurance Company.—Judgment
for plaintiff on demurrer to 20d and 5th pleas: judgment for de-
fendants on demurrer to replication to third plea.  Rule absolute
to canter nonsuit, on application of Galt, Q.C., made rule to cater
nonsuit instead of verdict for defendants.

Crooks v. Dickson.—Judgment for plaintiff on demurrer.

Cornell v. Power.—Rule for new trial dischsrged.

MeGuffisn v. Ryall.—Verdict for defendant on 1st, 5th and 7th
pleas: verdict for plaintif on other issues. Damages, $908.
Wood obtained a rule aisi to enter judgment for plaintifl on issues
found for defendants non obstante veredicto. Rule to cater for
Judgment non odstante veredicto discharged. Ricuarps, J., dis-
senting. Defendant obtained rule 40 veduce verdict. The other
rule being discharged unnccessary to express any opinion 8s to
tbis rule. Ricuanrps, J.—I think the plaintiff entitled to recover,
notwithstanding the verdict for the defendant.

Turner . Corporation of Brantford.—Judgment for the defend-
ante on demurrer to 2nd plea.

Cochrane v. Commissioners of Peterborough Town Trust.—Appeal
allowed, and judgment entered for the defendants on demurrer,
on ground that defendants aro sued as a corporation, and should
have been sued as trustees.

Re Bright v. City of Toronto.—Rule discharged with cosfs.

Ex parte David Mason and Churck. Rule absolute for a
mandemus.
Snider v. Saider.—Rule absoluto to reduce damages to 1s.

Buck v. McCollum.—Judgment for tenant cn first plea and for
demundant on second plea.

McRay v. Rayner et al.—Rulo absolute on payment of costs.
Huntingdon v. Lutz.—Rule absolute for injunction.

Shew v. Morton.—Stands.

Rank of Upper Canada v. Grand Trunk Railway Co.—Stands.
Reg. v. Corprration of Paris.—Stands for judgment in term.
Reg. v. Northern Railway Co.—Stnnds. for judgment in term.

w—

SELECTIONSES,

SELECTIONS FROM OLD REPOGRTERS AND TEXT
WRITERS.

In *The Epistle Dedicatory >’ to Croke’s Reports, Sir Har-
bottle Grimston writes of the reporter, his father-in-law, that
he was continued a judge of the Court of King’s Bench, * till
o certiorari came from the great judge of heaven and earth,
to remove him from a human bench of law to o heavenly
throne of glory.”

The gravity of the poor laws was enlivened, and the sterility
of settlement cases agreeably refreshed, by a catch introduced
by Sir_James Burrow into the report of Rex v. Norion
{Burr. 124). The reporter says, “I do not find the case of
Shadwell and 8. John’s Wapping S’which had been cited in
the argument) in any printed book or msnusecript. But I
guess it to be the same caso which I have heard reported in
the form of & cateh, to the following effect (if my memory
serves me right) :—

“A Woman having a Settlement,

Married a Man with none;

The Question was, he being dead,
¢ If that she had, was gone.’

Quoth Sir JoAn Pratt*—*Her Settlement
Susresped did remain

Living thehusband: but, him dead,
1t doth revive aguin.'*

Cuonvs of Puisne Judges.

Liviog the Husband ; But, him dead,
It doth revive again.

The caso of The King v. Burford is thus reported in Ventris
(1 Vent. 16) :—

o was indicted, for that he scandolose & contempuoso
repalavit & publicavit verba sequents, viz. : That none of the
Jjustices of the %euco do understand the statues for tho Excise,
unless Mr. A. B,, and he understands but little of them; no,
nor many parliament-men do not anderstand them upon tho
reading of them. And it was moved to quash the indictment
for that 2 man could not be indicted for speaking such words ;
and of that opinion was the court: But they said he mijght
haveo been bound to his good behaviour.

Words spoken of an attorney, * Thou canst not read a
declaration,” per quot, &c. Tur Counrr. The words ars
actionable though there had been no special damage; for they
speak him to be ignorant in his profession, and we shall not
intend that ho had o distemper in his eyes, &e.—Judgment
was given for the plaintiff (Jones v. Powe?, 1 Mod. 272.)

¢ Ono of the cases in Littleton,” says Mr. Wallace (Tho Re-
porters, 3d cd. 193,) ““ would present but a bad iden of the
mpuners at Oxford, in 1625. We find, at lcast the Principal

@ Then Lord ChlcfJustice.
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of St. Mary’s Ifall libelling one of the Masters of Art, and o
Commoner of tho same Iall, *pur ceo que @ appel luy Red
Nose, Mamsey Noso, Copper-nose, Knave, Rascal, and Base
Fellow, et autres words non dissonant, (Ralph Bradwell’s
caso, Lit. 9).

** Another case speaks as ill of the behaviour of communicants
in those days of Archbishop Laud. The Roverend Mr. Burnet
aues one Symons in the High Commission Court, ¢ pur ces que
appel luy fool en leglise et dit a lut Sirrak! Sirrak!’ avd be-
cause, moreover, he, Burnet, being vicar there, Symons, at
Whitsuntide, after tho Communion was ended, took the cap
and drank all the wine that was left: and that whea Mr.
Burnet took the cup from him ¢ Symous violently reprise ces
hors de ces mains arrierc in facie Ecclesie devant que les paresh-
doners fueront tons dekors leglise” 1t is curious and perhaps
worth noting, that the court decided thatall the wine that was
left after the communion belonged to the parson. The same
declaration will be tound, I believe, in the rubric to the Book
of Common Prayer, printed in the time of CharlesII, It ehows
the doctrine of that day, though at present o special and more
iqverlesr;t)provision is made for the case,” (Burnet ». Symons

1t. .

In an appeal of death, the defendant waged battel, gnd was
slain in the fleld ; yet judgment was given that he should be
haunged, which the judsce said was altogether neccssary, for
ggz)erwi)se the lord conid not bave a writ of escheat, (Co. Litt.

, 0,

An English monk goes into Fraace, nnd there becomes &
monk ; yet is he capable of any grant in England, hecause
such profession is not triable, and also because all profession
is taken away by statute, and by our religion holden as void,
(Ley’s case, 2 Roll. 43).

It is o vule of law, that idem non prolest esse agens et patiens ;
and therefore o man cannot present himself to a benefice, nor
sue himself. So no mar can summon himself'; and therefore
if o sheriff suffer 2 common recovery, it is error, because he
cannot summon bimself, {Dyer, 188 a; Owen, 51). A man
canpot he both judge and party in & suit; and therefore if o
Jjudge of the Common Pleas be made judge of the King’s Bench
though it be but kac vice, it determines his patent for the
Common Pleas ; for if he should be judge of both Benches
together, he should control his own judgment ; for if the Com-
mon Pleas err, it shall be reformed in the King’s Bench.
Littleton, Chief Justice of the Common Pleas, made Lord
Keaper, yet continued Chief Justice. So Sir Orlando Bridge-
man was both Lord Keeper and Lord Chief Justico of the
Common Pleas nt the samo time, for these places are not in-
consistent, (1 Sid. 338, 365).

If one that is seised in fee of an orchard, makes a feoffment
of it to J. 8., and goes into the orchard and cuts a turf ora
twig, and deliversit in the name of seisin to the feoffee over a
wall of the samo orchard, the fecffee then being on other land
not mentioned in the feoffment, this is a void?ivery, (2 Roll.
6, pl. 5). As to when o man shall give and take by his own
livery, sec Perkins, s. 205.

An infant brought an action of trespass by her guardian;
the defendant pleads that the plaintiff was above sixteen years
old, and agreeé, for sixpenco in hand paid, that the defendant
have license to take two ounces of her hair; to which the
plaintiff demurred ; snd adjudged for her, for an infant can-
not license, though she may agree with the barber to be trim-
med, (Serogoan v. Stewardson, 3 Keb. 369.)

A woman shook a sword in & cutler's shop against the
plaintiff, being on the other side of the street; undin trespass
for sssault and battery, there was a verdict of the assault and
not guilty of the battery. It was prayed to give no more costs
than damages, and so granted; which was noble, (Smithk v.
Newman, 3 Keb., 283). .

The following is the charter given by William the Conqueror
to Norman Hunter:—
I William the third year of my reign
Give to thee Norman Hunter
To me that are both Yeef and dear
The Hop and the Hopton
Aud all the bounds up and down
Under the Earth to Hell
Above the Earth to Heaven
From e and mine
To thee and thine
As good and as fair
As ever they wero
To witness that this is sooth
1 bite the white wax with my tooth
Before Jug Maud and Margerie
And my youngest son Henry
¥or a bow and a broad arrow
When I come to hunt upon Yarrow. #

4. the attorney of B brought an action against C. for saying
to B. “ Your sttorney is a bribing knave, and hath taken
twenty pound of you to cozen me.””” Judge WArBuRTON held
the words not actionable, for an attorney cannot take a bribe
of his own client; but Iobarr said he might when the re-
ward exceed measure, and the end of the cause of reward is
against justice; as if he will take 1 reward to raze a record,
&c. And Hoparr says, sfter he had spoken, Justice War-
BURTON said that he began to stagger in his opinion, so that
the plaintiff had judgment, (Hob. 8, 9; and 1 Roll, 53:)

eyt

DIVISION COURTS.

T0 CORRESPONDENTS.

Al Communicatlons on the jct of Diviston (burls, or haring any vdation i»
Division Courts, are in frlure 2o be addressed o “The Editors of the Law Journal,
Barric Post Otfce?

Al olher Communiotions are as kitherto to be addressed 2o “The Elitors of it
Law Journal, Teronto.”

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.
(Continued from page 32.)
BAILIFF'S ASSISTANTS.

There is no provision in the statute authorising bailiffs
to appoint deputies. 1f the right to appoint was a ques-
tion to be determined on common law grounds merely, the
bailiff would probably be held to have the power; for, as
already observed, the general rule with regard to all minis-
terial officers is, that they may appoint deputies. But the
express provision enabling clerks to do so, plainly implics
that bailiffs are not authorized to exercise any such power.
Both clerk and bailiff are ministerial officers; but to a
certain extent the Legislature may be supposed to bave
trusted the principals—clerk and bailiff—io the exccution
of both offices, makiog special provision, however, in the
case of the clerk that the duty of bis office might, on cer-
tain contingencies, be executed by deputy. A bailiff,
doubtless, way call in assistance, when necessary, in the
esecution of his duty; and cvery such assistant, acting
under the direction of his principal, will be within the
protection of the statute, and be held in law to be the

® Sce Spoed, 424, b; 2 Roll. Abr. 18313 Merton's Anglorum Geata, o Vitalv.l.
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principal’s deputy (though not depaty-bailiff) while doing
any particular act—as in sccuring, keeping possession of
property scized, or the like, under the bailiff’s direction.
Indeed such assistants are recoguized in several sections of
the statute. Section 195 provides that no action is to be
brought against a bailiff, ¢ or against any person acting by
hisorders and in hisaid,” &c. : and in secttons 184,196 and
197 assistants are referred to. It does ot appear essential
to due service of the ordinary summons, to appear that it
should be made by the bailiff of the court, if duly served
by any literate person, it is apprehended it would be suffi-
cient, though no charge could he taxed for the service or
mileage, unless effected by an authorized person. In prac-
tice it is not unusual to appoint a person a bailiff (pro kac
vice) to effect a particular service, where the circumstances
warrant such a course; and in that case the regular expense
of service would be chargeable in the usual way. But all
process of execution and warrants must be cxecuted by the
bailiff personally.

CORRESPONDENGE.

" 7o the Editors of the Law Journal.

GENTLEMEN,—Your solution of the two following points no
doubt would be of interest to your readers, as they are cases
that frequently occur, and recently came up in my court.

Ssy—Attachments are got out agninst an absconding debtor,
fourteen days before the sittings of the court. Of course, pursu-
ant to the act, judgment could not be given tho first court, there
pot being thirty days before tho court. A creditor bas a clattn
of three dollars against the absconding debtor, which is too
small o sum ¢o get an attachment oo ; butas the amount does
not require personal gervice, sues his claim in the ordinary
way, and gets servico by having the summons left with the
debtor's wife. Court sits; and the plaintiff gets his judgment
for three dollars; has an cxecution issued, and orders the
bailiff to seize and sell the goods be holds by virtuo of the
attachment. As the attaching parties havo as yet no judg-
ments, should the bailiff sell and satis(y the three dollars
claim or wait, and let that claim come in pro rafa with tho
attachments; or should the claims under the attachments take
priority over the execution?

Again: A creditor sues out an astachment against an
absconding debtor. The bailiff finds perishable property,
which ho takes to the clerk. Tho creditor orders the clerk to
scll the goods. The clerk asks for indemaity. Creditor can-
not procure satisfactory security. To keep the property until
the sittings of the court would cost moro than the value of the
proporty. What disposition of the property can the clork
mako?

Yours truly,
Crerr 6t Divistox Couvrr Co, NorroLk.

[Goods when seized under attachmesnt are properly handed
over to tho castody of tho clerk of tho court, and ave held by

him according to the requirements of the statute. These
goods are in the custody of the law for a certain purpose, and
would not be liable to seizure under ¢ the three dollar execu-
tion,” nor could the execution creditor in that suit share pro
rale.

The attaching oreditors would, we think, take priority. If
the claim, with costs, came to 34, possibly the judgment
creditor might sue out an attachment upon the judgment and
come in for a share. The words in sec. 199 are, any porson
indebted, &c., *“ or upon any judgmeat.”

The provisions of section 213 leavo it optional with the
clerk to require security, or to sell without it. In the case
pitt wo thiok it would he advisable for the clerk to gell the
goods. The original fault would lie with the bailiff, who
ought not to seize perishable goods withoot a bond, as required
by arnd upon the conditions mentioned in sec. 214.]—Ebps. L.J.

Sarnia, February 18, 1863.
To the Editors of the Law Journal.

Gentreuex,—There appears to be considerable doubt as to
the construction of secs. 101 and 102, 22 Vic. cap. 19. I take
the liberty of addressing you and requesting your opinion on
the subject.  As it is & question of general interest to those
practising in the court, I am persuaded you will kindly give
it an insertion in your next issue.

Quaere—Is not the 102nd section, 22 Vie. cap. 19, explana-
tory of 10lst scction; and if so, has the judge power to
examiune the plaintiff £o a suit wheroe the opposite party objects,
and where the amount claimed exceeds $8.

I remain, yours, &o.,
ExQUIRER.

{Woe think the judge has the power in every case to examine
the parties, but thatsuch power should ba sparingly exercised,
or be confined to cases in which, from their nature, there is &
poverty of unexceptionable evidence, yot still sufficient to raise
o presumption when the parties’ path is taken to supplement
it.]—Eps. L. J.

THE EFFECTIVE WORKING OF THE DIVISION
COURTS.

We have received a long communication from a writer
who speaks upon “an esperience of over twelve years in
the Division Courts.” He desires to sce some general
supervision as to their mode of working, ¢ which would
place the practice and administration of law and justice, in
what was intended for an almost domestic and poor man’s
tribunal in the different localities, upon « uniform plan.”
And as a matter of fact he asserts ¢ chat the plan of pro-
cedure is not uniform, or else those who work in those
Courts do not all work to the plan.”

With all respect for our correspondent, we entirely dis-
agrec with his views as to a remedy for the alleged evil.
The Division Court system contains in itsel/' ample power
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to vemedy cvils of the kind and to sccure uniformity of

procedure. It is, no doubt, very difficult to secure com-
plete uniformity ou all points, when some thirty function-
aries are engaged in administering a particular law, with
the aid of some five hundred ministerial officers, and when
cach of the thirty functionaries act so far independently
that the one is not legally bound by the decision of another.

But has uniformity been earnestly studied? We fear
that carnestness amongst officials is rather a rare virtue,
otherwise we might naturally suppose that those who have
public duties to perform would be anxious to have all the
aid possible in fitting themselves for the discharge of those
duties. And without just now referring to other helps, we
cannot but feel surprised that no conference of the county
Jjudges (as amongst the assistant barristers in Ireland) has
taken place for years, at which matters of procedure could
be discussed, the younger officers benefiting by the matured
experience of their senior brethren, and all deriving advan-
tage from the inter-communication of views and opinions.
No one but the ignorant man, or one puffed up by vanity,
can be indiffercnt to what has been urged or done by others
situated as he himsclf is, under circumstances similar to
those upon which he may at any time be called upon to
deliberate and act; and only the blockhead would despise
the advantages to be gained from free discussion amongst
experts on a subject of common interest to all,

The same remarks apply, though not with the same
force, to all subordinate officers. The expense of such a
conference, say once in a year or once in two years, would
be very trifling, and we cannot help thinking that there is
a little supineness in quarters where it should not esist, or
such meetings would have taken place.

But then, it may be said, there is a Board of Judges
appointed to settle conflicting poiuts, and from time to
time to frame guiding rules for procedure. This is very
truc, but a general conference would also be of infivite
value, and enable aXl to profit by the knowledge and ex-
perience of each. We have heard, moreover, no gencral
desire expressed for a meeting of the Board of Judges—
some perhaps not desiring to be fettered by rule, preferring
the arbitrary exercise of individual humour ; others fearing
2 ruling on various points would show the practice sane-
tioned by them to be wrong; and others again perfectly
indiffercnt to the matter, ¢nly anxious to go through
business as casily as possible, without one thought or aspi-
ration towards cfficiency and improvement in the system
with which they are connected.

Whatever the causes of indifference, it must eventually,
if continued, lead to evil results; people will not separate
the system from its administration, and confounding both,

or rather judging of onc by the other, will at sowe day be
attacking the system itself, and seck to replace it by some-
thing else. It is certainly & good rule not to argue et abusu
contra usum, but those who suffer through want of uniform
and proper administration will be inclined to adopt Pope’s
idea touching administiative value, and say—

For forms of Government let fools contest,

Whate'r is best administered is best,
and admit the truth of Bacon’s axiom : ¢ The life of the
laws lies in the due excculion and. administration of them.”

We put thesc considerations very strongly before our
readers, particularly officers of the courts. If there be
but a tithe of trath in the allegations of our cerrespondent,
and which will form material for remark in several num-
bers to come, there is a criminal indifference to what is
right, or positive ignoravee, in more than one quarter from
which better things might be expected.  For ourselves, we
shall not hesitate to speak out when facts properly authen-
ticated, coming from an unprejudiced guarter, are laid be-
fore us. We believe the Division Court system to be ad-
mirably adapted to the purposes for which it was designed,
and that where real tangible evils exist the faule is due to
administration, mal-administration or feeble administration,
and not to the law itself (though we are willing to admit
that there is some room for improvement in detail). To
be consistent, therefore, we can give no uncertain sound
when doings are exposed which are calculated to bring the
system into disrepute.

The Law Journal bases its claims to usefalness, so far
ag the Division Courts are concerned, in no small part on
the advantages it offers as a channel of communication for
what passes and is decided in all the courts, and because
it enables judges, clerks and bailiffs, to know what is done
in other counties, as well a3 affords a field unsullied with
political prejudices in which subjects of interest and im-
portance can be suggested and discussed, and knowledge
advanced and error dissipated.

Our columne have always been open to just complaints,
and to isformation or suggestions, from practitioners,
officers and others, on matters within the scope of the
publication ; and thus to some extent our official and other
readers have had the advantage of a monthly conference
and the friendly light of information on difficult or com-
plicated points, from all parts of Upper Canada. We have
vot received, it is true, all the aid we ought to have
expected, seeing that the county judges in Upper Canada
expressed themselves favourable to the undertaking some
cight years ago—¢¢ recognizing in the nlan of publication
a source of great public utility in advancing the sound
administration of justice in courts which from their local
character so immediately comprehend the interests evolved
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from the masses of a peculiarly industrious and progressive
people.”

Such assistance ag we have received we would gratefully
ackoowledge, but regret that not more than four or five of |
the judges are to be numbered amongst those who assisted
us with materials for this work of “ public utility.”

Tt hag ever been our 2im to turn the information and
assistance given to the best possible account, to enable
subordinate officers to act with confidence and safety in the
discharge of their duty, and to sccure uniformity as well
as soundness in administration, that the public may
derive all the advantage which the Division Courts are
calculated to coufer ¢ upon a peculiarly industrious and
progressive people.”

Iun this spirit we welcome the communication now before
us; and with a very few regular correspondents of the
same stamp, we would not despair of curing in one year
most of the evils of administration which this writer
Jaments.

Doubtless, points may remain on which it is impossible
to reconcile conflicting views without ua adjadication, of
some rule laid down by authority. Yet the number of
these can be but few, and numerous debatable points
dwindle down with marvellous rapidity under the process
of a full and free discussion.

In the administration of the Division Courts, the judge,
very seldomn have the benefit of legal assistance in examin-
ing the intricate points constantly engendering by compli-
cations in the thousands of cases coming before them, and
it can be no matter of surprise if they occasionally fall into
crror.  So do the judges of the Superior Courts. Neither
the one nor the other can lay 2uy claim to infallibility, and
neither, we must suppose, would be above hearing ¢ the
pros and cons” of asubject. A judge ca. have no desire
but to know what the law is in any case coming before
him; aad, to quote a somewhat hackneyed truism, any
man may err in judgment, but nove but 2 knave or a fool
will persevere when convinced of error.

We are obliged to postpone notice of the details
given in the communication referred to. till next number.
Many subjects are dwelt upon; each would almost require
an article to itself. Certainly one or two of the judges,
according to our correspondent’s rcport, scem to have
strange notions of the law and to take strange liberties with
the statutes.

This great truth, applicable in matters of small concern
as well as great, can never be too often repeated, namely,
that while extensive discretion ought to be given to those
who administer the laws, it should not depend upon
accident or the temper or private opinions of judges what
character the law should assume.
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UPPER CANADA REPORTS.

IN APPEAL.

[Before The on. Sir J. B. Ronrxsox, Bart., President ; The Hon.
Arcnipard MeLeax, Chief Justice of Upper Canada; The Hon.
WisLiay . Drarer, C.15., Chief Justice of the Court of Common
Pleas; The Hon, Vice-Chancellor Estex; The Hon. Mr. Justice
Buuxs; The Hon, Vice-Chancellor Seracer; The Hon, Mr, Justico
Haocarry ; and The Hon, Mr. Justice Morrisox.]

ON APPEAL FROM A DECREE OF THE COURT OF CHANCERY.,

(Rrported by ALEXAXDER GRAXT, Esq., Barristerat-Lavw.)

Evans v. Evaxs.

Specific performance—Laches.

To tho yoar 1850, tho owner of 100 acres of land, with tho view as was admitted
of retalolng his son upen tho property and eettling him o life, agreed to
coavey to bim fo fve simple Sv acres «f this land, worth at least £150, upon
payisent of £50, payablo In six years without jutetest, and oxecuted a bond for
that purpote. After obtaining this bond, the son went to work albout the
country, and resided for soma yesrs at & distant part of the province, sometimes
seturning when out of cmployment and residing with tho other membors of bis
father's family, aud duriog such residenco was {n tho hsbit of unlstlné; in
doing tbe usual work of the farm. Nothing was over paid on account of the
puc money, aithoagh it was alleged the sor was eatitled toa crediton
account thereof for services rendered. Afier alapso of a period of about ten
years, a bill was filed by the son to enforce & specific performmance of the con-
tract evidenced by the bond, and a decres was pronounced i favour of tho

1afotiff. Upon an appeal to this court this decree was reversed, and the bill

n the court mlow dixmissed with costs, unless the plainti{f should within ope

month daliver up the bond to Lo cancelled, In that event the dismissal to be

without costs. {Drarez, C.J, and Estzy, V. C, dissenting.)

The bill in this cause was filed by Thomas Evuas against Georgo
Evans, setting forth, that in April, 1850, defendant had agreed 10
sell and convey to plaintiff 50 acres, part of lot number 24, in
the first concession of Albion, for the price of £50, payable
according to the terms contained in the recital to s bond executed
by the defendant to the plaintiff on the occasion of such sale, and
which bond wos set forth at length in the bill; that after the
execution snd delivery of this bond, the plaintiff, at dcfendant’s
request, agreed to serve defendant as a labourer on his farm, the
remuncration for which was to bo applied upon aud form part of
the payment of the purchase money of the land; that uader the
agreement, plaintiff had so worked for twelve months—such ser-
vices being worth £30; that it was slso arranged that plaintiff
should pay tho taxes on the land, be first being let into possession
and cnjoyment thereof; that accordingly, about twelve months
after the execution of the bond, plaintiff spplied to defendant to
let him into possession, which was refused, and defendant con-
tinued to retain the possession thereof. The bill also charged
that plaintiff had anotber claim ngainst defendant, on 8 promis-
sory note for £30, with interest thereon, such sums in all amount-
ing to much moro than was due to defendant in respect of the
purchase money agreed to be paid; and prayed specific perform-
ance of the contract, and an account of what was duo.

The defendant answered the bill, admitting the contract alleged,
but stated that, at tho time of entering into it, the property was
of much greater valae, sud that his sole reason and inducement
for ngreeing to sell it for so small a sum was, as the plaintiff well
knew, to endeavour by that means to keep the plaintiff on tho
farm, instead of suffering bim to go to the United States or some
other part of the country; but denied that plaintiff had served
bim as alleged, but, on the contrary, that immediately after the
contract left and went clsewhere, and had never remained on the
faim as bad been intended ; that plaintiff had never comy red with
tho terms and conditions of the bond by payment of the cunsider-
ation moncy or taxes, and that therefore he (plaintiff ) was not
entitled to any relief. Tho anawer further stated that, about the
year 1856, and ofter the time limited for payment hnd elapsed,
defendant set up the plaintiff and his sister in a tavern belonging
to defendant, where he remained for about n year, when he loft,
when he made a claim against defendant for boarding some of his
workmen, nud that, in consequence, defendant gave plaintiff the
note for £30, at which time plaintiff did not assert any claim to
the property, or to have tho note credited on tho bond, and which
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defendant submitted was evidence of plaintiff having abandoned | mises, and in taking sach account ho is to set off and allow against
the contract; that the clnim of plaintiff was a stale demand, snd | such purchase money whatever he may find to have been the valuo
that by reason of plaintiff % laches the samo could not be enforced. | of tho services (if any) rendered by the plaintiff for the defendant

The answer further stated, that on the 26th January, 1859, the,

defendant being in want of money, and supposing that plamntift

had abandosed all claim to the property, had mortgaged the same

with other Junds to one Stephen S. Lee and Alan Cameron, for
$900, of all which the plaintiff was aware, as defendaut verily
believed.

Evidence was gone into ; that on the part of the plaintiff, being
chiefly with a view of showivg that he had complicd with the
stipulation agreed upon between the parties of working for the
defendant, onc Evang, o relation of the parties, swore that about
the 6th of February, 1861, he went with plaintiff to defendant in

at any time subscquent to the duto of tho contract, and also to set
off and allow sgainst such purchase money any sum or sums of
money he may find due from the defendant to the plaintiff upon
any other contract or consideration, and also in like manoer to
set off and allow against such purchase money and interest the
costs of plaintiff to be taxed by the master, and upon payment by
the plaintiff to tho defendant of any balance which shall be found
due to him upon taking such account, it is ordered that the defen-
dant do exccute & good and sufficient deed of conveyance in feo
simple of the parcel of land in the said bill mentioned, being, &e.;
such conveyance to be settled by the master of this court in caso
the parties differ about the same, and the said defendant under-

order to make an arrangement of the differences before suit,when
defendant refused to give the deed, and said if plaintiff waited
till defendant’s death he would give plaintiff bis share; that thei
witness tendered defendant $56, which was the balanco due on.
the land, after deducting six months’ labour ($66) and a note of
883, with interest on it (S1V); that on this occasion dcfendnnt‘
stated be had offercd plaintiff $1000 and some farming utensils in
beu of the 60 acres; that he would hike to keep the land, for
which reason he had made the offer. This witness said tho place
was worth $1,600, some time being given ; that he did pot know
where plaintiff lived after getting the bond. John Lyndsay, a
witness for plaintiff, proved that, in the fall afier the bond wasi
given, plaintiff was working for defendant; that he had heard|
defendant offer the $1000 aad farming implements to plaintff;
that at the time of the bond tho Jand was worth $1000, and that
be had heard defendant say in presenco of plaintiff that he was
selling bim the land to keep him ot work. Ellen Matthews (sister
of plaintiff and called by him) swore that she bad beard plaintiff
and defendant converse about the land ; plaintiff had been work-
ing off and on for defendant before the bond was given; sbe had

taking to satisfy und discharge the said mortgage in favour of
Stephen S. Lee and Allan Cameron according to the requirements
thereof. Tkis court doth order and decrce that the defendant do
satisfy and discharge said mortgage, and in the event of the
master findiag that the amount due in respect of the purchase
money and interest shall be insufficient to balance the amount
which shall be found due to plaintiff, including the costs afore.
said, it is ordered that the defendant do pay to the plaintiff the
amount of the deficiency, such deficiency ot exceeding however
tho costs which shall have been so taxed and sallowed to the
plaintiff. And this court doth reserve the consideration of further
directions and of subscquent costs.”

From this decree the defendant appealed, for the following
reasons :

1st. Because the court should have declared that the contract
in the pleadings mentioned had been abandoned by the parties,
and should have therefore refused specific performance.

2nd. Because from the Inches of the respondent the court should
have refnsed bim any relief.

heard her father speak about the bargain; he slways allowed

The respondent, in support of the decree, assigned the following

he would give the iand to the plaintiff ; about a year after they o cong.

bond, the defendant said that if plaintiff would settle and marry

he might go upon the land; that sbe had scen plainuff worbingy,

for defendant since the bond was given, could not say how long
that plaintff bad beer back and left defendant frequently ; that
be was more frequently away than at home during the last four
or five years, and that about six years ago sho had heard plaintiff
complain of not getting possession of the land. Other witnesses
called by the plaintiff proved that defendant had always desired
to keep the land in his family ; that he bad stated bie would rather
pay the money ($1C€00) than break the farm, as thereby he might
get a bad peighbour ; that plaintiff had been in the habit of work-
ing for other people ; that he staid at his fr acr’s house when out
of work, but worked while there.

The plaintiff was examined by the defendant On his exami-
nation he swore that the bond hnd been given for work done
before 1830, after that he was to have wages, which were to be
applicd to the land,which he was to get posscssion of after a year.
One witness (Hessy) cailed by the defendant stated that plaintiff
had been living at the Grand River for about four years, and
whilo there witness bad a conversation with him, in which he
stated that he thought he would never return home; that he had
some claim against his father, but did not like to put it in force,
because he did not think it was his right, and bis father was not
able to pay it or suffer the loss; he did not say what the claim
was, and witaess did not ask bim.

The cause came on to be heard before his Houour V. C. Esten,
ou the 26th day of Japuary, 1862, whben a decree was made, by
which it was declared ¢ that the plaintff is entitled to 4 specific
performance of the contract in the bill of complaint of the said
plaintiff in this cause set forth upon payment of what shall be
found duc by the plaintiff to tho defendant in respect of the pur-
chase money agreed to be paid therefor, subject, howerer, to the
mortgage security in favour of Stephen S. Lee and Allan Cameron

That the decrce made by the court cannot be appesled from,
inasmuch as it orders the puyment of money, an account whereof
has not been taken, aud to secure the psyment whereof tbe appei-
lant has not made the requisite provisions. That as the decrecing
or refusing speoific performance of & contract is discretionary,
this court would not interfere with the judicious exercise of that
discretion by the court below, to whom the same peculiarly be-
ongs, and that, therefore, there is no error in the aid decree.

That there was no anbandounment by the respondent of the con-
tract whereof specific performance was decreed by the said decreo’
tin the court below, and no evidence of any such abandonment was
furnished or offered in the court below.

That there were no laches to disentitle tho respondeat to tho
relicf granted to kim by the said decree.

That if there were any error in the said decrec the appellant
ought to have caused the samo to be reheared beforo the full
court below.

The appeal coming on to be heard—

Blake and G. D. Boulton for the appelizut.

Although the lowness of the prico agreed to bo prid for the
land may not of iteclf be sufficient as o ground of defence, it is
certainly material when taken in connection with the other con-
giderations which arise in the case—such g settlement by the
plaintiff on the property, for it is perfectly clear from all the
cvidence that this object was the main if not tho sole moving
cause for the father agreeing to convey to theson. On thisunder-
standing the bond was cxecuted, and this may be shown by parol
as a defence to » bill seeking specific perfor- ance — Beaumont v.
Dukes (Jnc. 422), Meyers v. Watson (1 8im. 2.8, 128).

The application for and refusal of posscssion occurred as stated

in the said bill mentioned, and doth order and decrec the samo
accordingly, nad it is ordered that it be referred to the master of
this court to take an uccoun: of what is due by the plaintiff to
the defendant for the purchase money of the said lond and pre-

by the bill, in 1851, was s sufficicnt repudiation of the contract,
jaud yet no proceeding is taken to enforce the contract for ten
i years afterwsards.  This was such laches ag should disentitle the
i plaintifT to any relicf in a Court of Equity.~—Iook v. McQueen (3
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Grant). The exccution of the mortgnge to Leo & Cameron with
the knowledge of plaiatiff, was strung evidence of abandonment.

Dlevins, for tho respondent, reforred to Norway v .loore (b
Graat, 611}, as to tho effect of & statement in the Will ,eing con-
tradicted by evidence. Carolan v. Brabazen (3 J. & Lat. 444)
shews that to prove a defenco on the ground of abandonment, the
fact of absndonment must be proved as clearly as the onginal
agreement. He cited Clark v. jflart, 6 Jur. N.S. 447; Fry on
Spec. Per. 306; Sug. V. & P. Ss. 211-212.

Sir J. B. Ropixsox, Bart.—I thiok there is notbing in this case
which standsin tho way of a determination by tbis court of the ques-
tion whether it is or is not consistent with equity that the plaintiff
should have o decree for specific porformance. As to the refo-
rence to tho master which the decree contemplates, that would

not be upon any point material to our forming s judgment upon’]

the main question. The nccessity for such reference is depen-
dent on the decree for specific performance being upheld.

Then as to the ground of objection to the appeal, that it was
discretionary with the court to decreo performance or not, and
that there can be no appesl from the exercise of mere discretion.
That is true in a limited sense, but not universally, or there could
scarcely be an appeal in any suit of this deseription ; whereas we
have had wany, and shall not improbably have to dispose of more.
It is no doubt within the suthority of an appellate jurisdiction to
determine in this case, as in others, whether the judgment of tke
Court of Equity in a matter which may be admitted to be insome
measure discretionary has beeu given in accordance with the
general principles which in such cases govern courts of cquity.
1t need hardly bo said that a judgment decreeing specific per-
formance may in many more instauces be found the subject of
an appeal than a judgment refusing it. This is an order of the
former kind.

This case should not, in my opinion, be locked upon as if the
transaction were enirely one of business—in which the motivo of
each party is, for all that appears, to get an equivalent for what
he gives  This is a bill filed by a son against his father, to com-
pe! bim to carry into offect an agrecment, positive enough no
doubt ou the part of the fatber, but in which the son has lost all
remedy at law by most unreasonable negligeace sad delay.

It does not appear that tho defendant exacted any undertaking
from the son to pay the sum of money mentioned in the defen-
daut’s bond as the cousideration for the land which ho was to
convey, nor any undertaking to pay the taxes.

All that we see, or hear of, is a bond from the defendant to the
plaintiff, that he will make bim a deed of the land in question, 60
acres in the township of Albion, provided the plaintiff should pay
him £50 in six years from the lst September, 1850, that is to
say, £10 oo 1st September, 1852, and the zemaining £40 in four
cqual annual payments on 1st September in cach of the four years
following ; so that the whole price should be paid by 1st Sep-
tember, 1866 ; and the plaintiff was in the mean time to pay ail
taxes on the §0 acres. No interest was to be paid, according to
the terms recited in the defendant’s bond to convey. Tho agree-
ment therefore properly speaking was all on one side, and that is
o material feature in the case.

At the time that the defendant thus bound bimself to convoy to
his son these 50 acres for £50, to be paid in six years, the land
it appears by the cvidence was well worth £160, and is n~w worth
from £300 to £400.

It is quite plain that therc must have been some particular
purpose to be asswered to the father by selling to his son 50 acres
of the same lot on which he lived for a third of its value. I have
no doubt that the object was that which is indicated in the
cvidence, and is in some measure admitted by the plaintff,
namely, to keep tho gon from wandering about, laboring for stran-
gers, or wasting bis time perhaps more unprofitably.

Or it may havo been that the motive also cntered into his
father's mind of making in this maaner a provision for this son,
in proportion perhaps to what he might be able to give to his
other children, for the land given to him upon these casy terms
would bo in a great measure a gift.

These considerations apply strongly against treating this as an
agreement te be cenforced against the defendant by any active
interforence of o cuurt of equity, whero the son 18 chargeablo
with grea. lacles ju umitting to do what he was bouud to don
order tv bring himself witlun the terms of lus father's bond.

On considering the wholo evidence, I find it not easy to satisfy
myself what labor the son hind done for the{ather after tho execu-
tion of the bond, which the father afterwards agreed to allow for
as part payment of the £60. It is very imperfectly proved, and
the evidence that is given is contradicted.

The cases wkich are referred to in Mr. Fry’s work on Specific
Performance, chapter 24, aro very strong to shew that the court
should not lend its aid to the plaintiff to enforco special perform-
ance against the father, after a delay of so many years, where
the plaintiff has not in the mean time been in possession and bas
made no improvcments, azd has neglected so long to caforce the
agreement after ho had, as be admits, full notics that his father,
in consequence of his negligent conduct, intended oot to ey
the agreement still in force which had been so long disregarded,
that is, I mean, the specific agreement to couvey the land, though
he had offered no alternative.

I think the decree should be reversed and the bill dismissed
with costs, though, if my brothers concur, I should hare no objec-
tion to follow the course taken in Spurrier v. Hancock, 4 Ves. jr.
694, by adding, ¢ unless within one month the plantiff should
deliver up the agreement ;" and in that case without costs,

DraPER, C. J.—I can sco nothing in this case to take it out of
the general rule, that the specific performance of an agreement
for the salc of lands should be decreed. 1 think, for the reasons
assigned by the learned Vice Cbancellor, the decree should bo
affirmed and the appeal dismissed with costs.

Esten, V. C.—T think the decree pronounced by me in favour
of the plaiotiff sbould be affirmed. The estate was scld at an
undervalue by a father to a son, who had acted towards him ina
proiseworthy mauner, but for a substantial consideration, and
this circumstance can therefure form no bar to a specific perform-
sace. The bond is proved and constitutes o valid contract within
the Statute of Fraads. The ouly defence then which can be
raised to the suit is abandonment or laches cu the part of the
plaintif. The defendant was anxious to keep his son in the
neighbourhood, and sve him married and settled. I am satisfied
that he never intended to rescind the contract. The plaintiff paid
a substantial part of the consideration, and at the end of the year
asked for possession ; when the defendant said that if ho would
marry and settle he would admit him into possession. The plain-
tiff was not prepared at that time to rarry, and time passed, the
plaintiff and defendant havirg dealings with each other. The
defendant never notified the plaintiff that if the contract wero not
performed he would rescind it. He brought the land into colti-
vation, intending probably the plaintiff to have the bencfit of it
when ho should settle. During this time the plaintiff left the
bond in the haods of George Evans, with instructions to press it,
but he did not, and Mrs. Matthews took it away. On the plain-
tiff’s return from the Grand River he pressed his claim, and the
defendant, not insisting that the contract was at an end, made o
very advantageous offer of compromise to the plaiattff. Tpon the
whole, considering the circumstances of the case and the relation
existing between the parties, 1 think no abandoument and no
sufficient laches exist io the present case to debar t! e plaintiff
from the relief he secks. I do not attach any weight to the decla-
ration of the plaintiff as mentioned in the evid nce of Hessy,
although I think he vas speaking the truth to the best of his
recollection.  Mrs. Hessy exhibited a good desl of feeling in del™
vering her testimony. She was only ten years old at the time of
the transactien which she relates. The defendant should have
acquiesced in the demand of the plaintiff, and accepted the money
which he tendered to bim.

I think the appeal should be dismissed, and with costs.

Hacanty and Morrisox, J. J., concurring in the views
oxpressed by the president, the appeal was allowed and the bill
in the court below ordered to bo dismissed.
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Qeported by C. RopinsoX, EsQ. Barruterat-Latw, Reporier to the Courl.

Tng CorroraTtiox or TAg Couxry orf MippLesex v. Tow
CorroratioN or THE CiTY of LoONDON.

Jury expenses—Consol. Stats U. C., ch, 31, secs. 165, 156— Mode of compulction.

1a computiog tho proportion of jury expetises payalle by a ¢lty and county under
the Juiy Act, recs. 155, 156, the jassessed valuo of tho rstable property of the
city, on'which thelr proportion is caleulated, {8 to bo taken not as the assexsed
annus) value, but asasum of which that forms ton per cent.: . 9. §f the annual
value 1o any yoar Lo £6,000, tho share of the city Is to be calculated upon

£60,000.
{Mich. Term, 26 Vic.]

This was an action brought by the plaintifis against the dofen-
dants to recover the sum of $3,409 24, for tho use of the gaol
and court-house by the defendants, and for the proportion of the
expenses incurred by the plaintifs for the payment of jurors for
the years 1855 to 1861, inclusive, ond interest.

The cause came on to bo tried before McLean, C. J., at London,
when g verdict was taken for the plaintiffs for $3,409 24, subject
to the opiniou of the court upon the following caso:

The only matter in dispute between tho parties in this suit is
with respect to the amount which the city ought to contribute to
the jury expenses, tho parties differing as to the mode by which
that anount should be computed.

Accordingly, referriog to the statates 22 Victoria, chap. 81, of
tho Consolidated Statutes of Upper Canada, entitled, ¢« An act
respecting jurors and juries,” sections 155 and 156, the plaintifis
affirm that the proportion payable by the city should be regulated
as follows:

Assuming the assessed annual value of the ratable property in
the city of London, for any year, to be £3,000, the plaintiffs
affirm that this sum of £6,000 must be taken as ten per cent. of
the actual value of that property, which actual value would con-
sequently be £60,000, and that thercfore this sum of £60,000
should be taken a3 2 basis upon which the amgunt paysble by the
city for the jury expenses of that year cught to be computed.

On the other haund, the defendants deny that the ahove mode is
the correct mode of computation, and affirm, that assuming the
assessed annual value of the ratable property of the city, for any
year, to be £6,000, this sum of £6,000 must be taken as tho basis
unon which the amount payable by the city for the jury expenses
of that year ought to be computed.

If the court shall be of opinien in the afirmative—that is to
say, that the mode of computation which the plaintiffs contend
for, as mentioned zbove, is in accordance with the law—then the
verdict is to be entered for the plaintiffs as aforesaid, for the sum
of $3,499 24.

But if the court shall bo of opinion in the negative—that is to
say, that the mode of compv“ation which the plaintiffs contend
for, as mentioned above, is uot iu accordance with the law, but
that the mode of computation contended for by the defendants, as
above mentioned, is correct—then the verdict is to be entered up
for the plsintiffs for the sum of $984 51.

A schedule, which it is considered unnecessary to give here,
was attached to the case, sbowing the actual value of tho ratable
property of the county of Middlesex, and the annual value of the
ratable property of the city of London for the years 1855 to
1861, inclusive, respectively, and the population or tho city and
county in different years, in order to assist in illustrating to the
court the two modes of computation above mentioned, and their
cffect, if required.

Connor, Q. C., for the plaintiffis. AlcMichael for defendants.

McLgaw, C. J.—-The assessment i cities and towns being upon
the anpual value, and in countiezupun the actunl value, the third
sub-section of section 155 declares that the anaual value ghall
be held to be ten pen cent. of the actual value. Tho wholo object
of that enactment is to equalize as ncarly as can be done the pro-
portions to be paid by each, for if some such standard were not
established it is cvident that persons assessed yearly on the actual
valuo of property would pay an amount far greater than those in
citics assessed only on the annual value. I think the plaintiffs
are right in their modo of computation, aud that they aro entitled
to recover according to that mode.

Haganry, J.—Wo may safely assume that such a constraction
as the city contends for could hardly bave been intended by the
legisinture, as it would apparently dofeat all idea of any rational
proportion between tho respective ratablo property of each muoi-
cipality s tho meusuro of liability.

Tho defendants insist that the words are, on tho assessed
value, and that in their city the only assessed value is the annual
vn‘luo, and that it is only this annual value that is the assessed
value,

It may be literally true that in the city rolls the only valuo
appearing i3 an annual value, except perhaps, that if the roll,
strictly conforms to the 19th scction of the Assessment Act (Con.
Stats. U. C., chap. 65), one column would shew tho total valuo of
personal property, and another column the yearly valuo of the
same. .

We algo know judiciaily that in the city assessment roll, in tho
caso of real estate, the nssessed value is an annua! value; and the
legislature expressly meet a caso like the present by qualifying
sub-gection 2 by the succeeding sub-section 8, that in compsaring
the value of ratable property iz any city or town and county for
the purposes of the act, the assessed annual value shall be ten
per cent. of the actual value, and, in the next section, that the
actual or annual value shall be that shewn by the assessment rolls.

1 therefore think the plaiotiffs’ construction is the true one, and

that the postea should be delivered to them for the sum claimed.
Postea to the plaintiffs.

COMMON PLEAS.
(Reporled by E. C.Joxes, Fsq., Barrister-al-Law, Reporter lo the Court.)

Inesox v. Masox.
Contract—Common counts, construction of —Duty of Court—3fisdirection.

One L. advertised for tenders for an addition to a store, intending to furnish the
brick for the work himsslf. Haviog chan hia ming, he notitied the architect
that the contractor Wag to furnish the brick; and the architect notified tho
persons tendering by leaving a written notico on his desk, whers the specifica~
tlons were put for the faspection of thoss tendord: The platatlf, ft wasshowan,
tendered for the work, but the defendant’s tender wasaceepted, nud the plaintif
sub-contractad under him, Uponan action brought by the sub-contractor against
the contractor for the price of tho brick, the learned judge left the question on
the contract to the jury, who fouud for the plaiatif.

Upou a notice of a pew trial, on the ground of misdirsction,

Teld, that 1t was the duty of the judgd to bave construed the contract, it belng
the province of the jury to decide upon surrounding facts and circumstances,
if there were any, to vary [t; and that it not belng shown that the defencant
was aware tho platntiff had lered on the understanding that the brickswero
to Lo furnished by tho defendaat.—~A now trisl was ordered, without costs.

Common counts, for work and Jabour. Money and account
stated.

Pleas.—1st, never indebted ; 2nd, payment; 3rd, set-off.

The case wag tried in March last, at the assizes for the city of
Toronto, before Hagarty, J. . .

It sppeared that Rice Lewis desired to have olterations and
additions made to his store, and employed an architect to prepare
plaus, &e., for that purpose. Tho architect prepared a specifica-
tion, and invited tenders. The specification, as originally drawn,
provided that the proprietor should furnish the mecessary brick ;
for at that timo Mr. Lewis had determined to find brick. After-
wards he changed his mind, and desired that contractors skould
tender, they finding the brick; and tho architect swore this was
beforo the tenders were sent in, and that he had communicated
this to thosc who sent in tenders; that be told all to include mate-
rials in their tenders; he wrote o notice, and left it on his table;
that the plaintiff tendered for the work, and his tender was pro-
duced to Lewis; ho would not swear that he told the plaintiff.
The defendant got the contract, and then the plaintiff made a
tender as follows to him:

¢ Toronto, August 20, 1861.—Mr. Mason: Sir,—My estimato of
the works as follows at the alteration of Mr. Rice Lewis' store is,
for the excavation, rubble masoury, brick work, cut stone, and
PIASIEIING. « vevuis cornnnes srvrassrnesasonasnnats ssaasess saaess sseeesS208 00
Plastering under shingles partition ........ veesneneees 20 00

$283 00
Wx. Irgson.”

(Signed)
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The architect was pressed as to his communicating the change
in tho specifications to the plaiotiff. Ho said he did not remem-
ber, as o fact, that plintiff saw his memorandum (the written
memorandum loft on the architcct's table) as to matertals; but ho
tricd to make all understand this—all who called. IHowever,
another party, who tendered for the work, swure that ho never
heard of any chango as to the bricks, and that he tendered on the
specification excluding bricks, snd that plaintiff tendared under
him to tho architect; that plaintifi’s tender was $2063, exciusive
of bricks.

Fivo architects (besides the one who prepared tho specification),
on reading the plaintiff’s tender to defendant, said they should
congider it to include materials, unless it were made (i ¢., founded)
on o specification which excluded bricks from the contractor’s
tender, which should bo according to the specification.

The defendant’s counsel conteaded that the tender, as it stood,
must govern. Tho learned judgo left the jury to say what work
the tender applicd to, saying it was admitted the tender must have
referenco to some work specified or described, as it is to do the
work for a sum specified in bulk.

The jury found for the plaintiff.

In Easter term, R. 4. Harrison obtained a rule nisi for & now
trial, for misdirection and on the law and evidence, contending
that the learned judge should have put a construction on the ten-
der, and not have left it to the jury; and that the proper con-
struction of the tender was, that it included the bricks as well as
putting them up.

In Trinity term, M. C. Cameron showed cause, citing Bambridge
v. Wade, 16 Q. B. 569.

Harrison, coutra, referred to Charlton v. Gibson,1 C. & K 541
Besant v. Crop, 10C. B. 895; Doldero v. E. I. Company, 26 Beav.
816; 4 Jur. N, 8. 1124, and 6 Jur. N. S, 6; Shore v. Wilson,
9 Cl. Fin. 856.

DrareR, C. J..—The case of Bamdridge v. Wade, though a strong
authority to show that the circumstances attending the entering
into o contract may bo inquired into or received in evidence to
explain the meaning of the language used, does not reach the
point raised—that it is for the court to construe the contract, and
not for the jury.

In Qutchinson v. Bowcker, 6 M. & W. 542, Parke, B., lays down
the rule, that it is the duty of tho court to construe all written
instraments ; that if there are particular expressions used, which
have in particular places and trades a known meaning attached to
them, it is for the jury to say what the meaning of the expression
is, but for the court to decide upon tho mesning of the contract.

Although evidence of all the circumstances which surround the
author of a written instrument will be received for the purpose of
ascertaining his intentions, yet those intentions must ultimately
be determined by the langaage of the instrument as explained by
the extrinsio ¢vidence. Tha duty of the court is to interpret, that
is, to find out the true sense of the written words as the partics
used them; and to construe, that is, when the true sense of the
words is ascertained, to subject the instruments to the estahlished
rules of law (Tayl. Ev. sec. 1087). In all cases sliko the court
must expound tho instrument in strict accordance with the lan-
guage cmployed ; and if the primary meaning of this language be
unambiguous both with reference to the context and to the circum-
stances in which the parties to the instrament were placed at the
time of making it, such primary meaning must be taken conclu-
sively to be that in which the parties used tho language, and no
extrinsic evidenco can bo recoived to show that in fact they used
it inany other sense, or had any other intention (1b. sec. 1088).
And again, in Neilson v. Harford (8 M. & W. 823), Parke, B.,
says: < Tho construction of all written instrumexts belongs to
the court alone, whose duty it is to construe all such instruments
a8 soon as the true meaning of the words in which they are
couched, and the eurrounding circumstances, if any, have becen
sscertained as facts by the jury; and it is the duty of tho jury to
take the construction from the court oither absolutely, if there be
no words to bo construed—as words of art, or pbrases used in
commex:cp—and no surrounding circumstances to bo ascertained,
or conditionally when these words and circumstances are necossa-
rily referred to them.” °

1t appears to mo that the plain import of plaintifi‘s tender to
the defendant, a9 regards the matter in dispute, is, that he was to
furnish bricks for tho brickwork. It scems to have been conceded
by tho plainti himself, by what ho dia in performance of his
tender when accepted, that ¢ rubble masonry " included stono
and mortar, snd ¢ cut stone” included mortar aud labor in putting
it into the placo it was required for ; and the inevitable inferenco
is, that if we do not look out of tho contract, *brickwork” must
include bricks. .

Tho plaintiff is, it appears, a sub-contractor, the defendant
haviag taken tho contract from tho employer, whose architect bad
at first prepared a specification, in which the employer was to
furnish bricks; but the architect swore this was changed beforo
tho tenders for doing the work were received; that he left o writ-
ten notice, for porsons who camo to examine the specification, of
that chango. Tho defendant, as it would secem, tendered with
notice that he was to furnish bricks, but it was not proved that
tho plaintiff knew or did not know how the matter was when ho
mado his tender to tho defendant. IHe made a tender for the
original contract on the specification excluding the bricks.

If tho plaintiff could establish that the defendant was aware
that the plaintiff tendered on the understanding that the bricks
woro to be furnished by the defendant, it would probably have a
material effect on the decision of the case.

The copy of the specification produced at the trial has not been
brought before us.

We think, looking at all the circumstances, there should bo a
trial without costs.

Per Cur.—Raule absolute.

Tne Queex v. MoLeLraw.

Felony— Right of reply.

ITeld, that a connsel for the Crown In Upper Canada (not belng himself tho Atto §
ney or Solirltor Geueral) has no right to reply in an ordiuary prosceution fus
crime where no witnesses are called for the defence.

Ricrarps, J., d

The defendant was tried at the last assizes for the united coun-
ties of Huron and Bruce, on a charge of burglary.

The indictment averred that defendsnt, on 26th September,
1862, about tho hour of 2 o’clock in the moraing of the samo day,
tho dwelling-bouse of one Joseph J. Wright, situate in the town
of Goderich, in the county of Huren, did feleniously and busglari-
ously break and enter, with intent the goods and chattels of the
gaid Joseph J. Wright, {n the said dwelling-house beiog, feloni-
ously and burglarionsly to steal, take and carry away.

The first witness for the Crown stated that there had been a
large dinner party at his house (the Huron Hotel) on 25th Sep-
tember last; that the party broke up abomt 12 o’clock, and wit-
ness went to bed about 1 o’clock. He did not cluse the windows
beforo going to bed, but Jeft it to bo done by a young man who
was in charge of the dining room. That young man swore he
closed the windows before he went to bed; and that it was about
4 o’clock in tho morning when he went to bed. He counld not say
whether or not the windows were open up to 4 o’clock. He could
not stato the precise timo when he closed the windows; but was
vositive that it wasafter 2 o’clock when be went to bed. He bad
himsgelf put up the windows in order to air the room. He said
there wero no fastenings to the windows.

Another witness swore that, on tho night in question, he drove
up to the Huron Hotel between 12 and 2 o’clock, saw s boy of the
name of John Ramsay jump out of the dining room window, and in
consequence of what Ramsay said, witness got iv ¢t the window,
and found prisoner crouching under a table. He asked prisoner
what he was doing there. Prisoner said he had got in to get
somothing to eat. This witness said he was quito satisfied it was
between 12 and 2 o’clock, and not later, when he found prisoner
in the dising roor.

No witnesses were called for the prisoner, and his counsel
accordingly addressed the jury.

Tho counsel for tho crown then claimed a right of reply, aud
insistod that, as represeating the Attorney General, ho was
entitled to reply, though no witnesses were called for the defence.
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The counsel for tho prisoner objccted, but the learned judge, ,judges who, in England, ruled agrinst the cight were aware of

(McLean, C. J,) allowed tho counsel for tho crown to address the
Jury, for the purposo of summing up the evidence brought forward
on tho part of the Crown.

Tho counsel for the prisoner objected that tho only right to sum
up was under the Common Law Procedure Act; and that the
Common Law Procedure Act was inapplicabloe in a crimioal case;
and that at all events it was too late to sum up after he bad
addressed the jury on behalf of the prisener.

Tho couusel for tho Crown was, however, allowed to proceed,
and did accordingly address the jury.

Thoe jury found prisoncr guilty, and ho was afterwards sentenced
to two-years imprisonment in the Reformatory Prison of Upper
Cauada.

During Michaclmas Term last, R. A. Harrison obtained a rule
calling upon the Attorney General or his agent to shew cause why
tho verdict of guilty, and sll proceedings subsequent thereto,
should not be set aside, and a new trial had, upon the grouads:

1. That the counsel for the Crown, not being the Attorney or
Solicitor General, claimed o right of reply, was allowed to reply,
and did reply, though no witnesses were called for the defendant.

2. That tho vordict was contrary to law aund evidence, in this,
that there was no proof of the breaking and entering charged :n
the indictment.

8. That at the time of ~ntering the window, through which
defendant entered, was open, so that defendant was not guilty of
the offenco of burglary.

During last term Rickards, Q.C' , showed cause.

He contended that the counsel for the Crown, as representing
tho Attorney General, bad the right of reply, though no witneases
were called for the prisoner; and also contended that, whether ho
had or not, the excrciso of the supposed right was not a ground
for a new trial.

Ilarrison supported the rule,

s e contended that the right of reply in a criminal case, where
no witnesses are called for the defence, is the personal right of
the Attorney Geuneral, if it exisis at all; and that being s0 it can-
not bo exercised by those whom he deputes to conduct criminal
prosecutions.

Mr. Harrison admitted that an error of the judge in allowing
the right of reply, ip & case where it does not exist, is not per se
a ground of application for a new trial; and submitted that in
this case it had worked injustice, inosmuch as the evidence was
wholly insufficient to sustain the couviction.

The following authorities were cited by counsel during the
argument :—7 C. & P. 676, 677; Rezx v. Marsden, M. & M.
439; Rex v. Bell, M. & M. 440; Reg. v. Gardner, 1 C & K. 628;
Reg. v. Blackburn, 3 C. & K. 830; Reg. v. Christie, 1 F. & F. 75,
S. C. 7 Co. 506; Reg. v. Taylor,1 F. &F.76; Reg.v. O’Connell,
11 C. & F. 165; Har. C. L. . A. 808 note.

Drarer, C. J.—I think there is ao such right as that claimed
by tho learncd counsel for the crown. I do not think any such
right exists in England. In England the right may be said to
exist in cases where the Crown is directly concerned, as in 8 state
prosecution, or in a prosecution for an assault on a customs or
other public officer. In ordinary prosecutions for crime I do not
think it exists, except where the Attorney General himself proge-
cutes. I have always been of this opinion, and have always so
ruled in cases before me. The erroneous exercise of that right is
not, however, itself a ground for a new trial; but in this case [
have no hesitation in saying that the evidence was not snfficient to
sustain the verdict, and, thercfore, think there ought to be a new
trial.

Ricoarps, J.—1I also think there ought to be 2 new trial; but
I cannot say 1 am free from doubt on the first pont to which the
learned Chief Justice bas referred. The learned judges (Talfourd,
Bayley and Martin) who in England bhave decided against the right
of a crown officer, not being attorney or solicitor general, to reply
where no evidence is adduced for the defence, never held the office
of attorney or solicitor general, and had not the same opportunity
of forming a correct opinion on the question as Chief Baron
Pollock who, in Reg. v. Gardiner, 1 C. & K. 628, raled in favor of
the right. There is nothing to show that any one of the learned

the rules published in 7 C. & P. 676. On the ground that tho
cvidence in this caze was wholly insufficient to support the verdict
I concur with the Chief Justico in deciding that the rule ought to
be mado absolute.

Morrisox, J —I concur with the Chief Justice in thinking not
only that the ovidence was insufficient to support tho verdict, but
that the counsel for the Crown had not the right which he claimed
and exercised at the trial.

Per cur.—Rule absolute.

CHANCERY.

(Reported by ALEX. GRANT, Esq., Harristerat-Law, Reporter to the Courl.)

Hiin v. Rurgerrono.
Composition deed—Effect of deblor failing strictly to fulfil terms of compromise.

The rule that the terms of cormpoeition decds must be strictly comptied with, con.
sldered and acted upon,

The creditors of an 1osolvent debtor, by deed, absolutely and unconditionally ro-
teased their claim againat him, but it nm_mrcd by a memorandum on the in.
strument, that such rel was intended to be in ideratfon of the debtor
delivering to them certain endorsed notes, which, howerer, ho stated ho was
unable to procure, and {n fact they were not dellvered as had been agreod upon.
Ileld, that the creditors wore entitlcd in this court to enforce payment of thelr
orignat clatm, notwithstandingthat the debtor offered to pay the sum, for which
it was stipulated by the deed of composition that the notesshould be glven, or
to grive tho notes agreed upou; although the court of common law bad beld the
right of the creditors to recover was gone. Seradaz, V, C., dissenting.

The bill in this cause was filed by Daniel Hill, Jesse W. Benedict
and Willinm Vann; Benedict & Vanno being merchants residing in
New York, setting forth that on the 16th of September, 1859,
defendant having become indebted to Benedict & Vann, (for goods
sold to him), in tlLe sum of $979 76, stated the account betweon
them by sigoing the following ; —

#8979 76 Guelph, September 16, 1857.

¢ Six mouths after date I promise to pay to the order of
Benedict & Vann, nino hundred and seventy-nine dohiars, seventy-
six cents, at the Bank of Montreal, with current rate of exchange
on New York.”

Rutherford subsequently, and on the 9th of January, 1860,
made an assignment to trustees for the benefit of his creditors,
which contained & general release, unless the parties signing wrote
¢ without release” after their signitures; that the deed was only
execated by a few of defendant’s creditors, and all without re-
lease ; and the deed was afterwardsabandoned, and a deed dated tho
7th of August, 1860, was subsequently made; thatin the interval,
and in tho mounth of Jaoo, defendant induced many of his creditors
and amongst them Benedict & Vann, to believe that he was unable
to pay his liabilities in full, when it was agreed between him and
his said creditors, that he should pay them five shillings in the
pound, payable in two cquat instalments, in six and twelve months,
from the first of July, 1860; and that he should give his prowis-
sory notes, satisfactorily endorsed, to secuve such payments. That
for the purpose of carrying this arrangement out, & document was
prepared by tho defendant, purporting to be between his creditors
of the ono port, and the defendant of the other part, which instru
ments defendant took to his several greditors, requesting them to
sign it, on the agreement and understandiog that he would deliver
such promissory notes, as before mentioned ; upon which under-
standing many did sign, amongst others, the plaintiffs Benedict &
Vaon; that afterwards defendants discovered be could not procure
the notes to be endorsed by any one who would be satisfactory to
his creditors, and thus to carry into effect in good faith tho agree-
ment for composition, and that he therefore abandonedt, and en-
tered into a néw arrangement with his creditors, which was carried
into effect by an indenture dated 7th of August, 1860, purporting
to bo made between defendant, of the first part, Ross, Mitchell &
Fisken, of the sccond part, tho Bavk of Montreal, the City Bank,
and the Bank of Toronto, of the third part, and all his other cre-
ditors therein named (and among them, Benedict & Vann,) of the
fourth part, which deed was transmitted by defendant to Benedict
& Vann at New York, in a letter of tho 28th of August, 1860,
whorein he stated, in effect, ¢ that.ho was unabled to get snch sa-
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tisfactory endorsers ns aforesaid, and had had thes eforo abandoned ‘

the arrangement and composition in the said paper-writing of Juno
1850, referred to, and had resorted to the new arrangement con-
tained in tho said indenture of the Tth of August, 1800, and ro-
questing the said Beoedict & Vann to exeoute tho said indenture
and procure other oreditors of defendant, resident at New York,
tn excouto the same.”

The bill further alleged, that after the abandonmcent of the
arrangement of June, 1860, and before receipt of the deed of the
7th of August, Benedict & Vann, considering the paper of the 7th
of September, 1859, a promissory note, sold aud delivered the
same to the plaintiff Hill, for the sum of twenty-five per cent. on
tho amount thereof paid by Hill to them, and therefore they
declined to execute the deed of the 7th of August, and returned
the same to defendant, at the same time informing him of tho eale
and transfer of the claim ; that Hill being afterwards advised that
this writing did not constitutoe in law o promissory noto, and there-
foro could not bo sued in his name, Benediot & Vaunn, authorised
him to bring an action at law in their names, in which action the
dofendant in bad faith pleaded tho releaso of tho debt by tho paper
of Juae, 1860, and put the same in evidence, when, hs* ~~aseat of
parties, a verdict was entered for defendant, wit liberty to move
to enter a verdict for the plaintiff, if the court shoutd be of opinion,
that, upon the facts stated, they wero entitled to recover: but the
court afterwards, upon argument of & rule obtained for that pur-
pose, refused to disturb the verdict so entered for defendant. The
case at law is reported in 11 U. C. C. P. 218,

The prayer was for an injunction to restrain defendant setting
up the writing of June, 1860, as a valid document ; its delivery up
to bo cancelled, so far as piaintiff was concerned; an acsount and
payment of amount found due.

The defendsnt answered the bill at length, setting up, amongst
other things, that by the deed of August, 1860, he was allowed
two years to pay the compromise therein stated; but that such
deed was not intended, neither did it, replace or in any manner
do away with the releass of June, 1860, oxcept 8s to creditors
whbo should bo willing to give him the additional time and
advantage allowed by the deed of August, and who should
become parties therete; thai subsequently, and about the 18th
of October, 1860, a lotter was written to Hill, offering the
gecurity stipulated and agreed to be given, and submitted that
plaintifis by suiug at law had precluded thomselves from resortiog
to this court for relief, and that under all tho circumstances, this
court had no jurisdiction in the premises. The cause haviog been
put at issue, the defendant and ono of tho trustees underthe deed,
were examined on behalf of the plaintifis, but the evidence did not
materially vary the statements in the pleadings.

The canse was originally heard beforo his Honour V. C. Esten.

McDonald, for plaintifis,

Fitzgerald, for defendant.

Esrey, V. O.—The evidence shows that the plaintifis were
aysenting parties to the deed of January, which oy ated against
them a8 arcleagein equity. Then the plaintiffs join in and execate
the deed of June, which cannot astacd with the deed of January,
tht superscdes it, with regard to such of the creditors as execnte
i

Tbe plaintiffs are therefore bound by the deed of June. This
deed cannot ho considered o8 shbandoned, by the making of the
deed of August, or otherwise, as to creditors not executing the
deed of August.

Pruna facie, therefore, the plaintiffis tmust claim under the deed
of June, but they retained tho note until the secnrity should be
given, or composition paid. It must be intended that the note was
80 retained, in order that if the scourity was not given or composi-
tion with punctuality paid, the original debt might be enforced.
The plaintifis ave, therefore, remitted to the deed of January, but
Rutherford having put an end to that deed, by the one of August,
they are remitted to their personsl remedy for their whole debt
against Rutherford. This, however, is tho operation only in a
court of equity, and a bill is, therefore, the proper course.

Tho decree will, therefore, Le, that Rutherford must pay the
amount of the note, and costs, Rutherford never wasin a position
to pay, having stripped himself of all his property. It would now
be a breach of trust in Moore to vay.

Rutherford renounced tho decd of January by tho deed of
August, and the plaintitls choose to edopt such rennncistion. In
this view their action was promature, but this did not dispenso
with the payment or tender of composition.

What was done was not cquivalent to cither, for Ruthorford
uever was ready with money, and the action under such circum-
stances was no refusal to accept payment of the composition.

(Tho defendant feeling himself aggrieved by tho decreo thus
proacunced, potitioned for a ro-hearing of the cause before tho full
court : on the re-hearing,)

Proudfoot, for tho plaintifiy, contended that the decision of tho
Court of Common Pleas in tho case of Benedict v. Rutherford did
not affect in any degreo tho questinns raised in this suit. From
tho statements in the pleadings and evidence it is evident that
Beocdict and Vann never contemplated abandouning any rights
they wero catitled to under their original claim, unless and until
the stipulations in reference to tho agreement of June, 1860, were
entirely fulfilled. By tho deed of Juno no property whatever was
conveyed, and there is nothing contained in it which should prevent
it subsisting with tho one of Janusry previous; while on the other
hand the deed of August cannot be taken to agree with that of
Juno, but mast be considered to have superseded it ; and Benedict
and Vanu never having exccuted or agreed to exccute the deed of
August, and default baving been made in paymeat of the amount
agreed upon by the terms of the compromise, thoy aro remitted to
their original rights under the note signed by defendant.

The release being in the hands of the defendants and pleadahle
at law, this court has clearly jurisdiction to restrain him such uso
of it being against good faith.

Simpson v. Lord fowden, 8 M, & C. 973 Flowerv. Marten, 2 M.
& C. 469; Gudgeon v. Bessett, 8 E. & B. 986 ; Hudson v. Revett,
5 Bing. 868.

MeMichael and Fiizgercld for tho defendant.

The genersl rulo in equity is that the court will relieve against
a forfeiture which is caused by non-payment of money. Hero the
defendant is ready to pay the full amount agreed to be paid as a
composition, and it is established that before suit commenced ho
offered either to pay or deliver the notes endorsed asagreed upoun,
Here, then, the court will be lending its aid to work a forfeiture, for
the defendant is not seeking its protection againsat the effects of his
default in payment, as at law he has been declared not liable. This
court no doubt would restrain the defendant from setting up the
release unless be pays the bs. in the pound, but, uader the circum-
stances of the case, that is unnecessary, as the defendant is willing
and alwayshas been to pay that. The original debt was absoluteiy
released by the instrument of June, and the fact that the original
note was allowed % remain in their hands was only to enable
Benedict and Vann to enforce payment in the ovent of the com-
position not being paid. If tho fact of failure to pay the composi-
tion had the effect of reviving the debt which had been released,
such must be the effect at law a3 well as in this conrt, and in that
view the plaintiff had no right to complain of the defendant setting
up the release.

The fact that the defendant had executed the deed of August
cannot possibly affect tho rights of tho original creditors; they
might bave chosen to come in under it, or they might have clected,
as thoy did, not to come in under it, and remain under the instru-
ment of June.

Hill, by his procecding at law, declared his determination not to
accept the notes or the stipulated composition, a tender was there-
fore unneccessary, and the fact that no teader was made caspot
now givetho plaintiff any additional right torelief. They referred
to Hockster v. De Latour, 17 Jur. 972; The Danrube and B. Sea
Co. v. Enos, 8 Jur. N. 8. 434; Black v. Smith, Peake’s Rep. 88;
Harding v. Daws, 2 C. & P. 77; Wallis v. Glyna, 19 Ves, 383 ;
Dawvis v. Thomas, 1 R. & M. 606; Leake v. Young, b E. & B. 955.

Vaxgouonxsr, C.—In this case the plaintiff Hill sues as assignce
of his co-plaintiffs of an agreement by the deferdant with them to
pay them the sum of $979-76, on the 16th of March, 1860. The
facts of the case appesrin tho judgment of V. C. Esten, which
comes before us on this re-hearing.

I think the deed of tho 18th January, 1869, may be left out of
consideration, and that the right of the plaintiffs to recover depends
upon the deeds of June and August, and the circumstances con-
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nected with them. By the deed of June the defendant agroced to i that although the rclenso is in terms absolute, unconditional, and
sccure tho payments in composition, by his own promissory notes | immediate, still it was intended to bo conditional upon the giving

satisfactorily endorsed. This was exccuted by tho plaintiffs Beno-
dict and Vaon. Tho defendant dil not, as ho subsequently
cxplained, could not procuro his aotes to be endorsed. Now it
cannot bo doubted that the stipulation for endorsed notes was a
material one; and though it only appearsin tho recital to the deed,
and is not tho covenanting or legally operative part of tho deed,
aod could therefore form no defence at law, yet this court would
not tako 8o restricted o viow of the deed, but would hold the stipu-
Iation as part of the agrecment of tho parties necessary to be
observed. This being 80, and tho defendunt finding he could not
comply with it, abandons, as far as ho can, the deed altogether,
and proposes aud procures to be executed by most of the parties
to the de d of June, the decd of August already referred to. This
de2d differs in many respects from the other deed; and of course
no creditor was obliged to exccute it unless ho chose.  The plein-
tifls did not executo it. In the interval between the exeention by
Benedict and Vanu of tho deed of June and the cxecution by the
defendant of the deed of August, the ussignment to the plaintiff
Hill of the debt now in suit was made. Hill then and thereafter
stood in no better or worse position in regard to it than his
co-plaintifils, and the question is, were or aroe they bouzi by the
deed of June after what bad occurred? In my opinion clearly
not. The defendsnot did not, aud admits he could not, comply with
tho stipulation for endorsation; he makes an eatirely different
arrangement for his creditors by the deed of August as a substitu-
tion for the decd of June, which he abandons both by his acts and
his declarations, and yet he 8ays the plaintiffs must be bound by it.

1 think the cffect of what bas occurred is to leavo the plaintiffs
in possession of the original right to recover the full amount of
the debt. It is of the essence of a composition of an existing debt
that every term ol the agreement for composition should be strictly
observed and performed. Here not only was the stipulation in the
deed of June not observed, but the defendant declares he does not
intend to observe it. I do not think that the judgment of the
Court of Common Pleas on the rights atlaw of these partiesin the
guse presented to them raises any difficulty to the plaintiffe’ right

ere.

The doubt I have felt is, whether the plaintiffs mignt not now
recover at law; and whether, therefore, this court should in its
discrotion exercise its jurisdiction in favour of Hill, as the assignee
of a chose in action  That this court has the jurisdiction, will, I
suppose, not be questioned ; its exercise is a matter of discretion.
In the case for instance of a boad debt and an assignment simply,
the court will save the assignee to suc at law in the namo of the
agsignor, (thero .cing no obstacle to its use,) a8 in Tammond v.
Messenger, 9 Sim. 327. Here, howover, I think we may properly
interpose. There is a complication of transactions affecting the
debt, arising out of the acts of the defendant himself. The stipu-
lation for endorsation could not be set up at law, and it is doubtful
whether the abandonment by the parties of the deed of June, after
it had gone into formal operation, would be an answer to it.
There i3 no such difficulty in equity even when the deed may
affect, or is intended to affect, the rights of a third party, a
stranger to the deed. See the observations of the Master of tho
Rolls in Il v. Gomme, 1 Beav. 644 ; and of tho Lord Chancellor,
on appeal, 6 M. & C. 254.

Estex, V. C., remained of the same opinion as expressed on the
original hearing.

Seragge, V. C.—The same th.ng was sought in the action at
law as is sought in this suit, tha. is, the recovery of the original
debt from Rutherford to Benedict and Vann, which debt it was
the object of the several decds of January, June and August to
settle by a composition.

1t is res jndicata by the judguent of tho Court of Common Pleas
in Benedict v. Rutherford, 11 U. C. C. P. 213; that the legal right
to recover for the original cause of action is gone; that Ruther-
ford’s covenant to pay the compositison was fature; that the
releage operated as a present discharge of the old debt, and that
the giving of the notes was not a condition precedent: none of
these points are now open.

The plaintiffs must come into th.s court upon some equity in-
dependent of thoso points, and I understand their equity to be,

by Rutherlord of endorsed notes for the amount of the composition;
and that the endorsed notes not having been given, the plaintiffs
baveo an equity to be remitted to their original cause of action, and
that the composition deed of Juno was abandoned. The question
is not whether if Benedict and Vaun had a legal right to recover
the amouant of tho original debt, this court would bhave interposed
to restrict tho creditor to the amount of tho composition; out
whether this court will intetfere actively to give the creditor more
than the amonat of his composition. This court will ordinarily
interfero to rolieve from forfeiture, whero it occurs from non-pay-
ment of money: but the caso of composition deeds is in England
an admitted exception; still I think thereisno instance, certainly
no case has been cited, of a court of equity enforcing a forfeituro
cven apon a composition deed.

It is certainly to enforce a furfeiture that the plaintiffs come to
this court. Assuming ‘tat they are right in treating the relense
a3 conditional under 1tho composition deed of June, Rutherford's
right under that deed was to have a composition of tweaty-five per
cent. accepted by tho creditors, parties to it, upon his giviog the
notes; and the plaintifis case is, that they forfeited the right to
have the composition accepted by not giving tho notes ; and they
come into equity asking for the whola debt by reason of that for-
feituro, Itis true that tho assumed condition wasnot the payment
of money, but the giving of notes.

I find two English cases whero notes were to bo given upon a
composivion deed. They are both cases at law, the first, Boothhy
v. Sowden, 8 Camp. 76; was a nisi prius decision before Lord
Ellenborough: tho action was upon the original debt ; the defenco
was, that tho creditor had agreed to give time, and to take the
debtor’s notes, payable in London, for the amount. For the plain-
tiff, it wns contended, that the giving of the notes was a condition
precedent, but Lord Elleborough said: ¢ If the plaintiff could
shew that the defendant had refused to give the notes according
to tho terms of the agrecment, they might be remitted to their
original remedy, but I think that remedy is suspended by the
agreement, unless an infraction of the agreement is proved by the
plaintiff ;' and the plaintiff was nonsuited.

Doubt is thrown vpon this ruling by the case of Crawley v.
Hilary, 2 M. & 8. 120. In that case also promissory notes wero
to be given; and the question was, whether it was the business
of the creditor to apply for them, or for the debtor to give them.
It was proved that the plaintiff might have hsd them if he had
applied for them, but thers was no evidence that the defendant
had given or tendered them to the plaintiff. The action was pot
brought until after the time at which the composition notes were
to be payable; so that there was default in paymen. of the com-
position money, as well as in the giving of the notes. The court
evidently leaned to the opinion that the debtor was bound to give
or tender the notes. But ¢ven in that case Lord Ellenborough
observed : ¢ If the defendant had offered the notes at the time of
action brought, it might have bren a ground for staying the pro-
ceedings.”” Mr. Justice Bayley only observed upon the composition
potes being past due. This case shews the reluctance with which
the court, Lord Ellenborough especially, gave effect to the forfei-
ture, intimating the probability of the court oxercising equitablo
jurisdiction if the notes had been tendercd even after tho time at
which they ought to have been given, if not after they wers due.

Again, supposing that a court of equity would interfero actively
in behulf of tho creditor under similar circumstances to those in
which it would refuse to interfere with the legal right at the
instance of the debhtor, which I by no means concede, I doubt
whether this is not & case in which the court would properly inter-
fere with the enforcement of the legel right. In the English cases
where tho court basrefused to interpose, there hasbeen an express
stipulation that upon default the original debt would revive; or
at least a very plain and distinct agreement that payment should
be made by a day specified. Now here there is no day specified
for the giving of the notes ; indeed the giving of Lotes at all was
an after-thought ; the whole composition deed is framed without
reference to any notes being given, tho only refcrence to notes
being written in the margin in these words: * And for which said
payments to give his promissory notes, satisfactorily endersed,
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and dated on the first day of July next, and at six aod twelvo
months respectively. ’ .

No day being named for the giving of tho notes, the cases in
wenich the court has refused to interfere for tho debtor do not in
terms apply. DBut assuming that this court would regard an
absolute refusal to pay composition money, or to give composition
notes as cquivalent to a default on a day named, has thero been
such refusal here ?  Rutherford was disappointed in getting his
notes endorsed in the quarter that he expected, and thereupen
proposed the composition deed of August as o substitute; and on
the 28th of that month wrote to Benedict and Vaun, asking them
0 become parties to it. In that letter all that ho says about the
endorsed notes is this : I could not get tho security wanted—
the party that promised to become a partner drew back, so I
went at once to the Bank of Montreal, they being the largest
creditors, and told them ; ihey said it was more than I could ox-
pect to get any party about hero to go sccurity, as the farmers
about here are terribly afraid of belng sccurity ”

Boforo the receint of this letter, and I think beforo the deed of
tho Tth of August, Benedict and Vann had endersed Rutherford's
note to the plamtiff Hill. The plaintiffs put it in their bill, that
Rutherford abandoned the composition of Juue, and refer to the
letter of the 28th of Auguset as cvidence of it, yet say that tho
original note was endorsed to IHill, before the 28th of Augusrt,
after the abandonment. It is to be noted that Mill purchased the
note at twenty-five per cent., and that twenty-five per cent. was
tho amount to be paid under the composition deed of June. DBene-
dict and Vann say that 1 endorsing the rote to Hill they supposed
it tobo A negotinble instrument. Unless there was an abandonment
of the deed of June, before the endorsement to Hill, of which there
is no evidence, it was bad faith in Benedict and Vann to make
that endorsement. It is agreed, 1 believe, that this originsl note
was not a negotiable instrument ; and if so, Hill took it subject to
the cquities that attached to it in the haunds of Benedict and Vanu.

If tho note had been in the hands of Denedict and Vann at the
time of the receipt from Rutherford of his letter of August, as
Rutherford evideatly expeoted it would be, their proper course was
clear. The letter said not a word about abandoning the deed of
June, but proposed another as a substitute ; indeed, abandoning
the deed of June without the corsent of the parties to it, was out
of the question. Benedict and Vabn’s proper course then would
have been, if they declined the proposed substitute, to say 80 ;
and to say that they insisted upon the endorsed notes in accordance
with the deed of Juze, and 8o have given Rutherford the opnor-
tunity of making another effort to procure them ; rather than pay
the oniginal debt in full, it would bave been to the interest of his
other creditors to assist him in doing so. Benedict and Vann
having parted with the note canuot place them in o better position;
ner can Hill's position be better than theirs. I think the plaintiffs
position may fairly be put thus: suppose Benedict and Vann,
immediately upon the reccipt of the letter of August, to have
written to Rutherford to say that they would hold him to have
abandoned the deed of June, surely Rutherford might with reason
answer that he had merely mado a proposal to them, which if they
refused would leave it still open to him to comply with the terms
of the dced of June. They should hsrdly be countenanced in
iunppixl]lg at that as an abandonment which was never intended to

o such.

Rutherford’s action was not very prompt with Hill. He pro-
bably thought, with Benedict and Vaon, that the note was
negotiable, and that Hill . the holder was cntitled in law to the
full amount in any evcat, and that he was without remedy.
However, on the 18th of October following his solicitor addressed
a letter to Hill offering to givo the required security under the
deed of June, This offer does not secm ¢ have been accepted,
ani Hill, in tho name of Benedict and Vann, sued npon the original
note, before cither of the notes to bo given under the deed of Juno
would have been payable. This scems material in reference to the
language of Lord Ellenborough in Crawley v. Dilary

1 do not think that Bencdict and Vann's letter of the 8th of Juno
can make auy difference in the case, so a3 to bring it within the
rule (taking it to be the rule) that s court of equity will only
decline to interfere with the legal right, when in the composition

shall revive. That letter was written, as ita contents shew, Jefore
the writers had scen the composition deed, aud in ignorance as to
whether tno amount of the composition was to be socured or not;
and tho event in which they said they should want to hold tho
original note, was only in caro of tho deed, not providing that
security shou'd be given. The words are, ** In reply to your pro-
poxition of 5s. in the pound, would say thut you do not state
whether it is to be sccured or not. I not, we should want to hold
the original note until the compromise paper was paid.” As a
fact the original noto was retained by Benedict and Vann, but it
was oot in pursuanco of any stipulation in the composition deed or
the letter.

Thero is then, ns it scems to me, nothing in the case but tho
original debt, and the composition deed, and the omission to givo
the endorsed notes ; the same case that waa before the Court of
Common Pleas. The deed has been construed by that court, and
there cannot of course be one construction by a court of law, and
another by a court of equity  Neither, I apprehend, will a court
of equity give a different effect to tho various provisions of an in-
strument than is proper according to their legal construction: will
not, for instance, make ono a condition precedent to another, unless
they aro so upon & proper construction of the instrument, or treat
covenants, as dependent, when upon a proper cunstruction they
aro independent covenants. A case illustrative of this was decid-
ed by the Lords Justices. Gibson v. Goldsmid, 6 D. M. & G. 767.

Supposing it open to the plaintiffs to show in this coart that tho
giviog of cndorsed notes was intended to be a condition precedent
to the relewse, or to the deed of June coming into operation, they
have not shewn it. What evidenco there 1s, that of Launo, called
by tho plaintiff, o trustee under the deed of January, is tho other
way. He says: *1know no other s. angement or terms, With
respect to the deed of June, than what appears on the face of the
deed. I am notawaro of any understanding that this deed was
not to operate until the notes weroe given

As to the alleged abandonment of the deed of June, I have already
observed upon it; but I may add, that it was, I apprehend,
equally open to tho plaintiffs to urge it at law, as in this court,
and as a piece of evidence, that it was not abandoned except as to
thoso who accepted the deed of August in lieu of it, is the fact,
that Gates, a party to the former, but not the latter, received
payments of his composition according to the deed of June; ho
asked, indeed, for his debt 1n full, but this was refused, and ho
reccived his composition. .

T vhink the plaintiffs’ case fails, and that so far from having
any equity to come into this court, their conduct throughout has
been harsh and inequitablo. I doubt, if the legal right had been
with them, whether it would not have becn o proper case for
relieving the debtor from the forfeiture, for this reason, in addition
to the case being outside tho cases decided in England, that a
decreo for the plaintiffs would affeot others besides the defendant,
namely, his creditors; a reason which weighed with Lord Eldon
in McKenzie v. MeKenzic, 16 Ves, 872. I may observe too, what
has probably had some weight with the court in vefasing relief in
England, that composition deeds are not favourably regarded there,
it being considered that proceedings in bankruptoy are better for
both debtor and creditor. Bant here, in the absence of a bankrapt
law, they should be regarded favourably, and as far es possiblo
carried out, as perbaps the only modo of makiog a final and cquut-
able disposition of the effects of an embarrassed trader.

If Lord Ellenborough’s view be correct, the defendant was in
timo in offering the notes in October, being two months and a balf
beforo the first would have heen payable. I do not quoto his
lordship as an authority in a court of equity, but the view of so
eminent a judge, as to what would have becn just between the
parties, is entitled to respect ; and it is to he observed, that rotes
given in October would have placed the creditor (if he bad not
parted with tho origival note) in as good a position as if given
contemporancously with the execution of the deed. After rofas-
;nlizl them, I cannot see his equity to recover the original debt in

uil,

But spart from these considerations, growing out of the par-
ticular facts of this case, I think that by sustaining this bl the
court would make a precedent in discordance with tho prnciples

doed it is expressly stipulated that upon defauit the original debt | upon which courts of equity proceed. Itis in substsuce snd in
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effect a bill to enforco a forfeiture for default in the payment of
monéy. My own conclusion, therefore, is, with great respect to
tho opinions of tho other members of the court, with which I have
the misfortune to differ, that the bill should be dismissed. I have
felt it to bie due to his Lordship the Chancellor, and my brother
Esten, to cxplain my vicws at large.

COMMON LAY CHAMBERS.

(Reported by Rovrrr A. Harrisox, Esq., Barristeral-Law.)

IrviN v. Hax.

Cognorit—Pling copy—Copy filed not truz copy— Dispule as toamount due on judy-

n?zw—lfemaly—m Sat. V. C, cap. 22 sec. 237, |

It §s onacted by sec. 237 of Con. Stat. U. C. eap. 22, that no confession of judgmont
or coguorit actionem shall bo valid or effectual to support any judgment or writ
of execution, unless, within one month after the same has been given, the fame
or a sworn copy thereof be fifled on record in the proper office of tho court in
the county in which the person giving such confession of Sudgmentor cognovit
actionem resides.

Jela, 1. ‘1hat immaterial discrepancies between the sworn copy filed and the
original cogoorit, constitute no ground for setting aside the judgment entered
on such cognorit, and subsoquent proceedioge.

2. That that a defendant seekiug to set aside a judgment on a cognovit, as not
beiog filed In the county whero be resided at tho timoe of giving tho cognorvit,
must show thiat he was not s0 resident.

3. That where parties dlspute as to tho balance justly due on a judgment, a vefer
once may bo made to the master, and costs bo directed to abide the event.

(5th Janaary, 1663.)

This was & summons, obtained by defendaut, calling upon the
plaintifl to show cause why the judgment in this cause, and all
subsequent proceedings should not bo set aside, on the ground
that aeither the cogunovit given by the defendant nor a sworn copy
thereof was filed in the office of the deputy clerk of the court in
which the defendant resided at the timeo of giving the cognovit; or
why tho plaintiff should not be compelled to enter up satisfaction
of the said judgment, and to withdraw the writ of execution in
the hands of the sheriff, upon being paid tho sum of $64 64, or to
reduco tho eodorsement on the writ of fleri fucias to the said sum
of $64.54, on grounds disclosed in affidavits and papers filed.

The cognovit was given by defendant to plaintiff on 6th August,
1858. 1L was for the sum of £110, to secure to plaintiff payment
of £99 15s. 1d., with interest from date. A copy of it was filed
within one month after the cognovit was given in tho office of the
deputy clerk of the crowa in the county of Perth.

The copy filed was not in all respects a true copy of tho origi-
pal. The original commenced, I confess this action, and that
the plaintiff’ has sustgined damages to the amount of £110, besides
costs and charges in this behalf to be taxed.” The copy com-
menced, ¢ I confess this action, and that the plaintiff s enutled to
Tecover in it the sum of £110, besides costs and charges in this
behalf to be taxed.” The original proceeded, * And I do hereby
agreo that judgment for the same may be forthwith entered up of
record agginst me.”  Tha word ¢ may” was omitted in tho copy
filed.” The copy filed concluded, ¢ And that it shall not at any
time or in any ovent be necessary previous to issuing the smid
exccution to revive the said judgmeant or to sue ont or exccute sny
writ of scire facias.” There was no such concluding clauso in the
original cognovit,

It did not appear on what day judgment was cntered on the
cognovit. Execution was issued on 29th September, 1858, and
payments were made on the judgment, as well before as after
issuc of cxecution.

Thobalance due upon the judgment was not agreed upon between
the partics. Defendant claimed that ho owed at the timo of the
application only $64 64; whilo plaintiff clsimed a much larger
sum to be duo him. Defendant, uefore making the application,
tendered $64 64 to plaintiff in full of judgmeant, but tho amount
was refused.

Carroll shewed cause, roferring to Commercial Bank v. Fletcher,
8 U.C. C. D. 181.

Moss supported the summons, referring to Con. Stat. T.C. cap.
22 gec. 237, and contending that it was no where shewn smong
the papers filed that defendant, at the time of giving the cogaovit,
was o resident of the county of Perth,

[y e g ——r -

Drarsr, C. J. —Independently of any other consideration I
should not set aside this judgment and execution at the instanco
of the defendant, when a paper intended to be, and sworn to be,
a truc copy of the cognovit was filed within ene raonth, on the
ground that it appears to havo been in somo particulars—not tho
most material, bowev \r—an incorrect copy.

As to tho objection that it does not appear defendaunt wns rvesi-
dent in the county of Perth at the time tho cognovit was given, I
tbiak it rests upon him to shew he was not.

1 refer to the case of The Commarcial Bank v. Fletcher, 8 U. C.
C. P. 18] for my views as to the construction of scc. 237 of Con.
Stat U. C. cap. 22.

I do not think the plaictiffi’s attorney, or any one elso, can en-
force, under this cogoovit, payment of more than what is stated to
be the true debt and interest, and the costs of the cause, execu-
tion, poundage and sheriff’s fees.

I refer the matter to the master to detcrmine, on hearing tho
parties (on affidavit, if necessary), what has been paid, snd what
is the balance justly due, and, on payment of that balance, order
all further proceedings on the execution to be stayed, and satis-
faction to be entered on the roll.  If the master find no more to
be due than has been tendered and refused, tho plaintiff must pay
the costs of this application, and of the master’s office ; but if too
littlo was tendered, defendant must pay these costs.

Order accordingly.

ALLMAX AND WIFE V. KENSEL.
Arrest—Omission of the ccurt in afidavit—Slander—Right o review decision ¢of
ounty OGourt Judge.

Tho name of the court must be inserted inan afBdavit to bold to bail at the tim®
of sulng out tho process, snd whero it was not inserted until long after defen
dant had beon arrestod the arrest was sot asido.

In this case tho action was by husband and wifo for a varbal slander ofthe latter
not actionable without proof of special damage, and the affidarit stated only
that persons not named had 1o consequenco withdrawn thelr custom from the
Lushand, who was a taflor. The learned judge expressod surpriso and regret
that an srrest should have teen ordered on such st ts, but set it asid
the ground of Irrvgularity only, expresstag no opinion as to his right to review
tho decision of the county court judge.

(December, 1862.)

This was an application to sct aside the order for the defendaut’s
arrest made by the couvnty judge of Essex, with the writ and
arrest, &c., on various ground—insufficiency of statemcot of any
good cause of action, aud the abscace of any facts indicative
of an immediate departure from Canada, the absence of any hend-
ing to the affidavit shewing what court it was iv, and other minor
grouads.

Thoe defendant filed no affidavits except shewing his arrest on
tho 11th of Decerber instant.

The only ground for the arrest was an affidavit of the plaintiff,
Peter Allman, setting out that over three montbs beforo the
application tho defendaat had verbally slandered his wifo by call-
ing her a whore in presence of several persons; that in consequence
of such words various persons (not named) who formerly employ-
ed the plaintiff as a tailor bad declined so t« 0, aud his wife who
worked with him also lost employment, and . .t he and bis wife
had also lost the society, &¢., of persons, (not named,) and thatho
and his wife bad suffered damage, and that they had a cause of
action against the defendant for $1U0 and upwards : that tho de-
fendant kept o saloon in Windsor, had no ties to bind him to
Canads, and could leave without inconvenience: that the plaiotiff
had been informed tho defendant bad offered bis license for sale,
intimating bis intention * to leave the said towe ;** that there was
good and probable cause for believing, and the plsintiff did be-
liovo that tho defendant was about to quit, and unless forthwith
apprehended that ho would quit Canada with iotent, &c., to de-
fraud the plaintiff and his wife, and without satisfying him and
her for tho damage s)» occasioned.

This was sworn on tho 8th of December, 1862, and on the 10th
instant the learned judge gave o fiat to arrest f)r S100.

On the 11th December tho defendant was arrested, snd served
—th o copy of writio the Queen's Bench, tested the 10th of De-
cember. On the 16th his attorney swore to the paper now produced
being a true copy of the affidavit on which the order to bold to
bail was issued; but that such afidavit was not filed in the de-
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puty clerk’s office when process issued, nor up to the tlme of his l
(the attorney’s) affidavit. No nume of any court aypeared at the
head of the affidavit.

On the 18th of December the summons for discharge was!
granted by Morrison, J.  In shewing cause the plaintiff filed an
afiidavit duted 24th of December, nnnexing o copy of the judge’s
fiat, and statiog that the fiat was filed in tho deputy clerk’s oftico
when the writ was issued : that the affidavit was delivered to the
judge, who retained tho ssme till the 23rd of December, when be
dalivered it to the deputy clerk, and that in Essex it was custom-
ary in obtaining summonses and orders from the judge to file and
leave the papers with him, and he delivered them to the clerk of
the proper court; and that when the defendant was arrested ho
deposited $100 with the sheriff as bail, and tho sheriff then let
kim go.

Spencer, for tho plaintiff.

Blevins, contra.

HaGarTr, J.—I must, io tho first place, oxpress my great sur-
prise and regret that any person should have been held to bail on
such statements as wero sworn to in this matter. It is the first
time I have ever heard of an arrest being ordered for verbal slan-
der. 1t is notorious that in such cases (bowever gross) the dam-
ages rarely exceed a few dollars, and that in all human probability
the limit of £2b fixed as the lowest sum for which arrest is allowed,
would never bereached. But bere the words of themselves are not
oven actionable, and the plaintiffs could not recover except on proof
of special damnge clearly proved, and an allegation that persons
vnnamed had withdrawn their custom in consequence would bardly
satisfy most minds. Such an allegation would not support a de-
claration, and where no cause of action exists without proof of
the damage, it would scom only reasonable to expect to find the
afidavit more explicit.

Aanin, no facts whatever are stated to raise tho belief thot the
defendant was about toleave the province. His offering his license
for sale, and talking of leaving the town of Windsor, cannot
amount to anything unless connected with some other circom-
stance. If the belief of the plaintiff, unsupported by any reason-
eble ground therefor, is to be held sufficient, the statute is ren-
dered of little avail.

¥ repeat therefore, my inability to understsnd bow any man's
{iberty should be infringed on such statements.

When process was issaed on tbe judge’s fint en affidavit was
aot filed in the clerk's office till nearly two wecks, nor was the
name of any court put at tho head of the affidavit for many days
after the issuing of tho process and the arrest, nor apparently up
to the issuing of the summons. Theact, ch 24, Consol. Stats. U.
C., sec. G, declares that it shall not be necessary that it should be
entitled in apy court at the time of making it, but that the title of
the court may be added at the time of makingit, but that the title
of the court may be added at the time of suing out the process;
““and such style and title, when so added, shail be for &1l purposes,
and in oll proccedings, whether civil or criminal, taken and ad-
Judged to have becn part of tho affidavit abd initio.”

I quito agree with the views expressed on this point by Mr.
Justice Richards in Swift v. Jones (6 U. C. L. J. 63,3 acd that
our statute clearly points out the courso to bo ndopted as to co-
titling affidavits. I think it was the plaintifi’ duty to sce it pro-
perly cotitled when suing out the process; then ond then only,
83 it secms to me, can he a-+il himself of the privilege allowed
by 3\\: statute.  On this ground I think the arrest must be set
asido.

There scews to bo o difficulty in dealing with orders made by
Judges for arrest, after exercising their discretion on the materials
before them. In this case I have no affidavits from defendant
negstiviog tho intention to leave, and am thereforo asked to re-
view the diserction so exercised.

Draper, C. J., in Terry v. Comstock, (6 U. C. L. J. 285,) says,
“It was not pressed upon me to review the decision of the
carned judge who made the ordes for the arrest upon any sug-
gestion of the insufficiency of the nfidasit before him to sustain
such an order. If this had been dono I should have referred tho
matter to the full court.”

I bad occasion to notice tho law on this point in Melnnes v.
Macklin, (6 U. C. L. J. 14.)

As I can ge2 my way to disposing of the caso on the other
ground, I do not feel called upon, in the absence of any

; affidavits from defendant, to discuss this poiut any further than

has been done in the cases cited.  If the defeadant desires to re-
scind the order, I must reter him to the full court.

I direct that the writ and arrest of defendant, and all proceed-
ings had thercon, be sct aside, with costs to be paid by the
plaintiffy, and that the sheriff do return to ‘defendant the moncy
deposited with him in lieu of bail, or if any bail-bond be given,
that it be delivered up to bo cancelled

I desire to be understood as expressing no opinion a3 to my
right to review tho county court judge’s decision in a casc like the
present.

In re Ira Lewis, Oxg, ac.

Reference of altorney’s lill—Liberty to dispule retainer.

Whero an application is made to have an attorney’s bill referred 1o the master
for taxation, and the affidavits in support of the afpllmtlon 1o no manuer ques-
ton the retalnor, lasve to dispute tho retainer will b refused

(Jaouary 24, 1883.)

W. F. Meedonald, on bebalf of the Buffalo and Lake Huron
Railway Company, made application to have an attorney’s bill
referred to taxation.

The affidavit was the ordinary one, shewing service of the bill,
but in no manncr disputing the retainer.

Mr. Macdonald desired to have leave reserved in the order to
dispute the retainer. Ho referred to e Payne 5 C. B., 407.

M. B. Jackson shewed cause, objecting that no leave to deny
the retainer should be reserved, the same being in no manper
questioned in the aflidavits filed.

Drareg, C. J., having taken time to consider the application,
refused, under the circumstances, to reserve leave to the client to
dispute the retainer; but gavo permission to Mr. Macidonald on
further affidavits to apply to o judge in Chambers to have his
order varied.

In ne Ira Lewis, Oy, ac.
Reference of atlorney’s bill—Denial of rdatner— Conflicting affidanits.

On au application mado toa judgein Chambers for an orderreferring an attorney’s
bil to taxaaion, it ix fn the discretion of the judge to reserve leavo to the 2pplt-
cant todispute the retainer or not. In order to the proper exercise of that
discrotion, the judge may ook to tho aflibarits before him, though confitcting.

(Chambers, Fob. 5, 1563.)

Mr. Macdonaid afterwards, pursuant to notice, applied to havo
the order of Draper, C. J. so far varied as to resexve liberty to tho
client to disputo tho retainer.

He filed affidavits in which it wag, in effect, sworn on tho part
of the Bufialo and Lake Huron Railway Company, that Mr. Wood,
of Brantford, was the only attorney of the Company, and tbat Mr.
Lewis was never employed by the Company.

M. B. Jackson shewed cause, producing an sffidavit of Mr.
Lewis, to which was annexed several letters from officers of tho
Company authorizing him to set in soveral matters for and on
behalf of the Company, and in which it was positively sworn that
he was reteined to perform the services in respect of which his
bill was rendered.

Macdonald contended that the question of retainer could not bo
tried on affidavit, and submitted that he had shown cnough to
entitle him to the order referring tho bill to tavation, and reserv-
ing leavo to disputo the retainer.

Morrisoy, J., held that it wag in his discretion to reserve leave to
depy theretainer or not, and thatin order to the proper exercise of
that discretion he could look to the affidavits beforo him, though
conflictiog  Under the circumstances of this application he refused
to vary tho terms of the order of Draper, C. J.  Hesaid the Rail-
way Company must cither dispute thoretainer without o reference
to tho bill or taxation, or accept a reference snd so admit the
vetainer.  Tho Compaby accepted he latter alternative.



82

LAW JOURNAL.

[Maren,

CHANCERY CHAMBERS.
Leeported by G. Saxust Q. W, Woop, Esquire.)

Bgssey v. Granan.
20d Febeuary, 1563.)
FError in Master's Reporl—Amendmentl—2New upset price— Postponement of sale.

Wood, on bebalf of plaintiff, made an ez parfe spplication,
under the followiog circumstances:

The bill had becn taken pro confesso against defendant. Decreo
for sale. No subsequcnt incumbrancers. After the final order
had been made and the advertisement of sale for 14tk February
published, it was discovered that the Master’s clerk in making up
the report had omitted to include two items of intercst, amounting
togdther to £141 14s. 0d., as set forth in plaintiff’s affidavit of
claim. The crror appeared oun the face of the papers filed, con-
tzining the clerk’s calculationin pencil below tho account as sworn
to by plaintiff.

Upon an affidavit stating the facts, and production of the papers
from the master’s office, his honor V. C. Esten held there was no
necessity for appointing o new day for payment, and granted an
order referring it to the master to take a fresh account of plaintifi®s
claim, and to amend his report; and leave was given to fix a new
upset price and to postpone tho sale if necessary.

S. G. Wood for plaintiff.

DIVISION COURTS.

(In the Third Dirision Court, County of Elgin, Lefore Tis Monor Junes Hucass.)

Davip Srewarp, Plaintif v. Isaac Moonre axp Jesse Kier,
Executors of the last Will and Testament of Jaxrs W. Bowwny,
Defendants.

Action on promissory note of the testator, who made his will,
appointing the defendants and one David Ilarvey exccutors. Al
the cxecutors took probate and administered, but Harvey alone
managed the estate. The suit was brought, however, against
Moore and Kipp (without noticing the name of Harvey in any
way.) They were served with summons from this court to appear
at the sitticgs on the 6th January, 1863. Tho plaintiff appearcd
on that day, but the defendants made default; judgmcent was,
therefore given for the plaintiff for the amount of his claim.

On the 21st January (15 days after the trial) the defendant
Kipp applicd to the judge, upon affidavits, for a summons calling
upon plaintiff to skow cause why the procecdings should not be set
aside for irregularity—

1st. Because the exccutor, David Harvey, had not been sued.

2nd. Because IHarvey had had tho management of the estate,
and transacted oll the business connected with it, and koew
nothing of the procecdings.

3rd. That the defendant (Kipp) did not appear at tho trial,
because he was returning officer at tho municipal election.

4th. That the executors wero prepared to shew what assets had
como to their hande, and how the same had been administered.

The other exccutor, Harvey, also made an affidavit substantinting
these facts, and taat he bad no knowledge of the suit until after
Judgment was obtained, otherwise ho would have been present at
the trial, and would bave been prepared to shew what assets had
come to the hands of the cxecutors, and bow the same had been
disposed of; and also setting forth what sums the exccators had
expended in proving the will and for legal advice, and other
expeases in reference to the estate; and that there was not suffi-
cicat property in the hands of the executors to pay tho judgment
and coats, and the amount ¢xpended. Neither of tho affidavits
stated the actual sum received ; nor the valuoe of the estate; nor
the sum actually cxpended in detail. The defendant, Moore,
made no affidavit shewiog what reason he had for not appearing
to the summons; nor was it shown why the defendants did not
inform tho other executor (IHarvey) thot they had been served
with process.

DPaul, for the defendants, cited Addison on Con., 1063 ; Chit:
Arch. Prac., 1170, Action against Exr. ; Williams on Exre., 1750,
1824, 851; Elwell v. Quash, Stra. 20.

ll’)n'le, for the plaintiff, cited the 67th sce. of the D. C. Act, the
69th sec., the 107th sec. ; and the rules of the Div. Courts, Nos.
40, 41 and 42.

Huveues, Co. J., delivered the following judgment :—

1st. It i3 quite truo that if there be several executors thoy
should all be sued, in caso they have all administered and have
assets, or the defendant sued may plead the non-joinder of the
others in abatement ; but if one hath not proved nor administered,
ho may be owitted. 1 Chit. on Pl. (Greening’s) 51; Toller, 367 ;
1 Moo. sud I,, 663 ; 4 T. R., 565. This is the rule of the supe-
rior courts,

2nd. Setting up the non-joinder, however, of a co-executor as a
defence must, in the superior courts, be takeu advantage of by a
plea in abatement, and, in ordinary cases, such & plea must bo
put in within four days of the service of the decleration. In
inferior courts it is no doubt necessary that such a plea must be
made as soon as conveniently possible (as at the next court), and
at all events beforo any next step is taken.

3rd. I think, therefore, that the non-appearance of the defead-
ants at the trial, and no defenco being made for thew, ought to
preclude my interfering to disturb the judgment given.

4th. The 57th section of the Division Court Act enacts — that
any cxecutor or adwministrator may sue or bo sued in the division
court, and the judgment snd execution shall be such as in like
cases would bo given or issued in the superior courts. The G9th
section enacts that apy case not expressly provided for by that
act, or by existing rules made under that act, the county judges
may, in their discretion, adopt and apply the general priuciples
of practice in the superior courts of common law to actions nnd
procecdings in the division courts.

5th. The general rules of the court do not provide for an
amendment in a caso where it appears at the hearing that & less
pumber of persons have been made defendants than by law is
required. Tho 39th rule provides for a case where a greater pum-
ber of persons have been made plaintiffs than by law required.
The 40th rule, for o case where a less number <t persons have
oeen made plaintiffs than by law required. Tho 41st rule, for a
case where more persons have been made defendants than by law
required ; aud the 42nd rule for o case where all who Ahave been
made defendants have not been served with the summons, so that
1 must be guided by the general practice of the superior courts,
and dischargo this application because it was not taken advantago
of at or before the trial, and because in tho superior courts it
would be too late to make such an application after verdict.

Gth. The 85th section of the Division Couort Act enacts that if
on the day named in the summons the defendant does uot appear
or sufficiently excaso bis absence, or if bo neglects to answer, the
judge, on due proof of service of the summous, &c., may proceed
to the hearing on the part of the plaintiff only, and the order,
verdict or judgment thereupon shall bo final and absolute, and as
valid a8 if both partics had attended.

7th. The 107th scction permits the judge, upon tho application
of cither party, within fourteen days after the trial, upon good
grounds being shewn, to grant & new trial upon such terms as ho
thinks recasonable, and in tho meantime to stay proceedings. I
think under the ruling of the Court of Queen’s Beach in Smithk v.
Rooney, 12 U. C. Q. B. 661, itis beyond my authority to dis-
turd a verdict after tho fourtecen days, cxpressiy limited by the
Division Court Act, have expired. It has been ruled that tho
judge of an inferior court may grant a new trial for matters of
irregularity, as where tho proceedings have beon contrary to tho
practico sod rules of the court: (Zayley v. Boone, 1 Str. 3923
Jewell v I, 1 Str. 499.) A verdict may bo set aside by motion
for misconduot of the jury, as where they toss up, or draw lots,
or otherwise determine by chance which way the verdict shall be,
without further cooference after such determinaticn: (Zord Fulz-
waller's case, 1 Freem., 4155 Foster v. Uawden, 3 Lev. 205.)
There is, howeser, no complaint of anything of that kind hero,
nor of anything which the superior courts would treat as an
irregularity.

8th. Had the application been made within fourteen dsys after
the trigl, I should have ordered & new trial upon the merits upon

poyment of costs: s it is I think I have no authority to do so.
Tho summons must, therefore, be discharged.
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Unpatented lands— Liability {o assessment and sale.
To taE EpiTors oF THE Law JOURNAL,

Gentlomen,—If it would not be against the rules which
govern your published answers to correspondents, I would
like to know, if unpatented lands—on which some instalments
are due the Crown by the purchaser, and on which no one
resides—can be assessed, or sold for taxes? Sec. 138, cap.
55, C. S. U. C. says, the inferest of the defaulter may be sold,
while Judgo Draper, in Street v. The Corporation of Co. Kent,
11 U.C. C. P, says exactly the contrary, What is your
opinion?  Assessors and Municipal Councils through the
country have no doubt at all on the subject, for they assess
all lands on which an instalment may be paid. Your answer
will confer & favor on many of your readers,

I am, your obedicnt Servant,

A Law Srupest..
Ottaws, Feb. 23, 1863.

[We do not understand Draper, C. J., in Sireet v. County of
Kent, 11 U.C.C.P. 255, to say that no unpatented lands can be
sold for taxes. All he does say is, that Street, the plaintiff in
that case, was not either ‘“the grantee or lessee of the lands
in question, nor was there any licenso of occupation granted
1o him in respect thereof ” (p. 258).

The section of the Assessment Act to which our correspon-
dent refers was neither cited in the argument nor adverted to
by the court. It provides that *if the sheriff sells any land
of which *ae fee is in tLe crown, he shall only sell the interest
therein of the lessee or locatee,” and that ““the conveyance
shall give the purchaser the same rights in respect of the
land as the original locatee or lessec enjoyed, &e.”

Novw, if the feo bo in the crown, and the land though sold
be neither granted, leased, nor locafed, it is not liable to be
either taxed or 8Jld for taxes. This is what we upnderstand
Draper, C. J., to have decided, and nothing more, Iad
Street been either grantee, lessee or locatee, wo apprehend the
decision would have been very different.

True it is many people suppose that Draper, C.J., has
decided tbat no unpatented lands can either be taxed or sold
for taxes. DBut there is nothing in the language of that
learned judge to warrant such a conclusion. The general
rule is, that lands vested in Iier Majesty cannot either be
taxed or sold for taxes. The cxception is where the land is
eased or located, in which case tho interest of the lessee or
locatee in the land may not only bo assessed but sold for
nonpayment of assessment, and the sale “be valid without
requiring the assent of the Comuissioner of Crown Lands.”

Such is the express langunge of the legislaturo in the sec-
tion to which our correspondent refers. Its meaning is clear
and unmistakable,  The decision to which our correspondent
refers, so far from being in conflict with it, in our opinion
supports it.—Eps. L. d.

COMMON LAW.

Q. B. Srancaep v. Grear WESTERX RaiLwar Co.

Bailment—Luggage— Railway Station~Cloak Room— Hours of
Attendance—Reasonuble— Question for the Jury.

A passenger arrived at the up terminus of 3 railway station on
Saturday, and deposited his luggage in the cloak-room. Ou Sun-
day he procceded to the cloak-room for his luggage but found no
one in sttendance, and in consequence of delay in obtaining his
luggage, ho missed the train by which he intended to leavo tho
station.

1leld, that the luggage was not deposited with the company .s
ordinary warchousemen, but that the contract on the part of the
company was to deliver tho luggage at a reasonable time, on a
reasonable request.

C.C. &.

False pretences—Money obtained by a false representation of an

essential fact with false promises.

A folee representation by s married man—whereby a singlo
wonan js induced to part with hei money to him—that ho is a
siogle man; that he will furnish a house with the money, and
marry the woman, is sufficicnt to support 2 couviction for obain-
ing moncy under false pretence: for although the two latter
statements are mere false promises to do something in future,
and, as such, are insuflicient, the pretence of being a single man
is o pretence of an essential fact.

Reg. v. Joux JENNISON.

C. D,

PueNE v. POPPLEWELL AND ANOTHER,
Landlord and Tenant—Surrender by operation of law,

A was B’s tenant of a house from year to year. A, being in
insolvent circumstances during o current quarter, sold his effects,
and scat the keys to B's office, who refused to accept them, but
they were left at big office. In the next quarter B put up » board
on the bouse, giving notice that it was to let, and used the keys
for the purpose of shewing it to persons -ith a view to letting it.
In tho quarter after that B painted out A’S name, which had
before been paioted on the premises, and had some cleaning and
repairing done to the house, and the day after the last mentioned
quarter expired demanded possession.

Held, that what took placo before the last quarter might be
coupled with the acts done in the Iast quarter, and the act
demanding the premises, which referred back to tho first quarter;
that the whole constituted an acceptance by the laundlord of tho
tenant’s offers that it amounted to a surrender by operstion of law,
and A was consequently not liable for rent for the two last
quarters.

EX. Horyurk v. CLARK AND ANOTUER.

Practice—New Trial—Surprise.

A party to a cause, who has not been called a3 o witness, can-
not have a new trial on the ground of surprise in regard to the
cffect of any conversation with himself; at all events, if he admits
some conversation to have occurred, and the effect of it is mot
nzcessarily decisive of the case,

Wgpser v. Suaw.
Practice—Costs—County Court —Bill of Exchange~Indorsement,

To an action by a party as endorsee of a bill of exchange, after
judgment by default for n sum less than £20, it is uo answer to
an application for costs, on the ground of the partics not residing
within twenty miles of each other, that the bill was endorsed to
the plaintiff to sue upon, s residing beyond that distance from
the defendant, for the purpose of obtaining costs on that ground.
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Q. B. Ex rarTe WaLLs. dant at law, and tho defendant gets the common order to eleet.
dttorney—Service of Clerk under articles— Death of Master— On motion to dischargo such order for irregularity—

Assignment.

A clerk, duly articled to an attorney, served a portion of his
time with higmaster.  Upon his master’s dying negotiations wero
entered into for the transfer of the business. and assignment of
the clerk; but the assignment was not executed till about s month
afterwmds. During that time tho clerk continued to serve in the
office of his late master.

Ileld, that thoe intervai between the death of the master and the
execution of the assignment could not be allowed to count.

EX. GiBsoN v. ORICK.

Contract—Agency—Right of Broker to commission.

Although the broker who introduces the customer is entitled to
his commission, and it may be a question for the jury (partly upen
custom )} which of two brokers has in fact introduced the customer
(Cunard v. Vn Oppen, Fost. & Fin. 716), yet where the broker
jntroduces a party who introduces another broker, through whom
(by the intervention of another party) a charter is effected by
the negotiations between bim and the agent of the owner, the first
broker is not entitled to recover commission, and witnesses cannot
be asked as to tho effect of a supposed custom in such a case to
entitle him to claim commission, as bis agency is too remote, so
that the custom would not be legal or reasonable.

CHANCERY.

L. J. WiLpe v. WiLve.

Practice—Staying proceedings— Costs.

Where a defendant satisfies the claim of the plaintiff before the
hearing, the plaintiff caunot, on o motion to stay proceedings,
make the defendant pay all the costs of tho suit.

M. R.

Foreign attackment—Lord Mayor's court— Assignment of moneys in
hands of garnishees—Notice of attachment

A foreign attachment in the Lord Mayor's court only operates
upon those moneys in the hauds of the garnishees, iu respect of
which the debtor conld have brought an action at the time of the
attachment, or at any time between the issuing thereof and the
entry of the pleas of the garnishees.

Where, therefore, before the attachment, the debtor had assigned
all bis interest in the property sought to be attached, and notice
thereof was given to the garnishees, it was held that the attach-
ment had no operation as against the assignec.

WEBSTER V. WEBSTER.

V.C. 8.
Will—Sale of business— Residuary legatee— Employment of manager.

SAusDERS v. Roruersox.

A testatrix, after giving certain legacies, bequeathed her estate
and effects to R upon trust to sell the same except a certain lease-
hold bouse, in which she dirccted him to continuc her business
under the management of W. Then, after directing R. on the ex-
piration of the lease, to sell the goodwill, &c , or, at his discretion,
to defer such eale uutil payment of legucics, she gave the residue
of the estate to S.

IHeld, that S. was not cutitled to have aa immedinte sale,

V.C. K. FAULRNER v. LLEWELLYN.

Practice—Common order to elect.

Upon o bill filed for specific performance of & contract totake s
lease, a motion is made for pagment of a year's rent into court,
and such motion is refuscd on the ground of posseesion not having
been taken under the contract.  The plaintiff then sucs thadefen-

1eld, that the common order was the proper course, and on tho
undertaking of the plsintiff to abandon all relief in respect of rent
prior to the contract, aod to amend by striking out such relief, all
procedings under the order to elect stayed, the plaintiff paying
the costs of the motion, and the defendant having the option of
paying in the rent within a fixed time, tho action being stayed.

V.C.K. Fox v. CuaprroN,—~CuarLrox v. Harry,

Hary v. Fox.
Will—Construction— Power—Election,

C. having made an feoffment of property at B., accompanied by
livery of seizin, in favour of his duughter M., absolutely, she, by
a declaration of trust of ever date, agrees to hold such property
in trust for herself and her two brothers and sister, in such shares
as C. should by deed or will sppoint, and in default of appoint-
ment, in trust for them, their heirs and assigns equally. C. con-
tivues in pogsession during his life, and by his will and codicil
not referring to the power, leaves his property at B. to trustees,
bhis son being one, upon certain trusts in favour of his daughter
and his two sons and their children, with gifts of other property
to his sons and to his grand-daughters. Suits being instituted to
administer the trusts of the will and feoffment, it ie faund that the
trusts of the latter were bindiog at the testator’s death snd he
having very small property at B., besides that mentioned in the
feoffment and declaration of trust, questions are raised ag to
whethier the will is an exercize of power, and whether the two
so_xl:ls aro not put to their clection as between the feoffmeut and
will.

IIeld, that the testator intended by his will to give the whole of
bis property st B., there being a good exercise of the power pro-
tato, and that the two sons, bnt net the daughter, were put to
their clection.

—ne—e

APPOINTMENTS TO OFFICE, &cC.

JUDGES.

SKEFFINGTON CONNOR, LL D. a0d Q C., of Oszo0de Hzll, Fsquiro, Barrister-
at-Law, to bo a PPousno Judgo of Her Majesty's Court of Quuen’s Bench for Upper
Canads, in the room and st>ad of The Honorablo Robert Easton burns, decossed.
—{Gazoited, Javuary 31, 1863.)

CORONERS.

GEORGE BELLINGTON, Esquire, M.D., to bo an Associate Coroner fer tho
County of Middiesex.—{Gazetted, February 7, 1563.)

Kenvon L. Cook, Faquire, M D., to bo an Associate Coroner for tho United
Countics of Northumberisnd and Durham —{Gazctled, Fobruary 14, 1663)

JOHN GUN, Esquire, M 1), to be an Aisoclate Coroner for the County ofQroy.
—={Gazetted, February 14, 1863.)

ALFRED E. ECKROYD, Esquire, M.D, to bv an Assoclato Coroner for tho
County of Wellington.—(Gazetted, Pobraary 21, 1863,)

ALFRED E ECKROYD, Esquire, M.D., to be an Associate Coroner for tho
County of Grey.—((Gszettod, February 21, 18G1.)

JOHN N. REID, Esquiro, M D, t0 be an Assoclate Coroner for tho United
Coustles of York and Pocl.—{(Gazetted, Pebruary 21, 18¢3.)

NOTARIES PUBLIC.

ALPYXANDER G MACDONELLY, of Morrisburgh. Eesquire, Rsrristerat-law, to
e a Notary Public In Upper Canada.~—(Uazetted, Fobruary 7, 1563.)

JOUN C STIKEMAN, of Toronto, Esquire, to Lo a Notary Public in Uppor
Cannds.—{Gazctted, February 7, 1663 )

EDMUND JOIIN SENRLER, tho younger, of Brockville, Fequire, Barriater-
at Law, to bo a Motary Poblic In Uppér Canada.—(Gazetted, Februsry 7, 1863.)

WILLIAM H. BEATTY, of the City of Tordnto, Esquire, Attorney-at-Taw, to
be & Notary Public in Upper Cansda—(Gazetted, February 14, 1563.)

GEORGYE. GREER, of Rtrawrptan, }:ngdm, Rarrister st-Law, to bo a Notary
ublic In Upper Canada.—(Giazetted, February 21, 1563.)

BRITTON BATTE OSLER, of Dundas, Esquire, Barristerat-Law, to bo o
Notary Public in Upper Canads —(Gazottod, February 23, 1563 )
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