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CHAMBERS.

RE EWAIIT CARIIIAGE WORKS LIMITED.

Coman-Wndngnp- efition for - nulcetAllea-

Petition ])y the D)unlop Tire Co. for an ordeur for the
wiuingupof the Ewart Co. under the Dominion statutle.

C. S. M-ýaclnnes, for pet itioners.

S. Ji. Woods, for company.

MAEJ.-The company is a trading mpniv-
porated imier the Ontario .Joint Stock Compaies Aet oru
19th Febpruarv, 1903, among the objects of thiat compiqajn '
being toe acquireý the buisines-s of James Ewr.The iiolil-
ia1 capital wvas $100,000 mn 1,000o shiares, of whbidh 2!, 1werun
subcribed and 133 paid up. 0f thej( $1G,100 owing upn

suhscrhed sares a unm of $50is saidl to be, owing by one,
dlirector ai $400 by $nter 15,000 1by Mr. JTamles Ewart,
dleoeribed a., maaeWho hiolds 250)( sbares;ý and if is allegedl
by thie pe1tiinr thiat another sharehioldeir, Mr. Boules, de-
,4crib)ed as secretary, really subscribedl for- $3,000 of sttck,

altoug înl aparing as holder of 81,000i fufly paid.
'lhle petitioners are judgment creditors for $20,5.84t, inade
dpo 139 debt, andf $11.87 costs, their judgmnent eig

re.ovetrred on )tli Julyv, 1904.
The petitioners allege thiat al writ of fi. fa. was issui-d ()a

9tl JIii\ 1904, mnder thleir judgmlent, alnd thiat the 1ar
Ce emtted the xectilonl so) issued( against thieii, and(1

mlmder whiehthir -oods,. chattels, lande(l, arid prpryWenr
eieto remiiain iunsatisfied for more thanl 1-- davs ;lfter 1)w
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sezue f Suchi goods byv tilt ý1heriff, and thazt the judginent,
and executioni arev whoill un fied; that th Ewart CO.
are unable toi paY their debts aisthyboreu.

'T1w petitiojners ls aliege thiat thuy areu non awýaru if thle
tat eatn othf- suhacr(1iptioln and paym.11enit of Ulic tok

and atre desirous ' that 11he affaira and bu1Sinessý qf tile coinM-
piany' ami the Suibseriptio)n aind: payuîiient lof tilt stock :holdo
bo-uctiae po ah anid that it ýhouI1d be madeo!o tg)
appear, etc.

lu su1pp>ort <)f the petition is filed anl affidavit by the peti-
hionOrai' oictrthat their- judgmenr1lt was recoverc(d o)1 9111

J1 uly , and execulion plIaced lîiu iic sheqri tt'> office( on llth
I li, a1Wnd ham the( dqepl1oent is, inftorrned( by thlt shl1if that

III~~~% acrne ith thet uxcution he procee,ýded to iak
(4ir cf lit- g'ofda, chattela, auJ prprtf 1i copay

Luforithait they were wq- cii iet nde- ;t chattel orge
ti 1w oltn ak and Uict >aid judgxnient stiti re.-

ialill>nstfe iii 1 le handagl o f t1wSl sai] aerif am ý nit-e
ýi ate tha h il eu to) silcbl exeut ion mua1t lie nlullal houa.:

Anl flvi Ily petitioner,' sevretarY, veri fying theý puti-
liqn in[ genra-l ternus, states, oin 1in formlat ion received'o f roi

pe il SI) ' soicitiors. that ou il l Auilgn4t, 190m4 , M r. 1?iin -
had, th p1Lresi dent 1 cf thl-el Ilol pau y, w;asý repri aeuted ýý )y

counsesl onl the application o!, the petitiollers to wind upl Ilhe
conlipaliy, andl thalt cuaifor. Beinhardt read ail affidîoavit
niade bky Rihrt that thle eoppywrent docing
ay buý ,1Siness4 for thle realson thlat thevir assets otherýi thian theý

unpidauacrpton hd been sAd and dislposed, of 1) thlt
motggeaau thocopay we humi, Ieinhiardlt, ove(r

$SSou, bidea thecli ayt nete-s to imii asý accý(omlli-
diu1 inldorser, and1( 119 had paid $1.00)0 already onI behaif 1J

Ilhe comlpany as a\ omoato inff>rser

'11w aftEldavit 4)f Mr. Bullocli staites that lie is a (ýcditor
forl $110 on1 thc onIIlan'a prnîasr inte fogr $100ildue I1th

Jujy, an h bliv there«i arý (other creditors; . thIlat
a cattl mrtgalgo on theu property of thle omlpanypuror

Io have. helln given] on 22nid D)eembeir, 1903, tg) thIe 3fetro-
politan Bünk, and lie m-as înforinvod by the seeretaryv o4 thlt

oompanyl and believes thlat it was madfe withiout due' alithor-
ity frein the. shareholders, nto meeting of sharehiolers having

beucalled] for pmssing the{ 1by-law under wich-I the ehakttel
mortgage wasa lleged to have beei mnade...

On the. tact. set out in the affidavits 1 would consider it
dleairabls ini thiinltere.ts of the ontside creditors thait a
winding-up order should issue. The. amotints owing frein



'w- or tlîrup ddrvtr , eaini Yf anoîher de mortgage
withou athoit froin ",arhldr, n teabeceo

Connel for thu petitionrr i-onitended( thait thevw re \i
it i, an rde under clause c, W g, ami h of 5c of

tuc Aut.

Au, gAr clauc-n (] :11d g, -vuln if thon're proof oef
fat'tsý to) br1ing the tcompi1nv wîthin eniliur. thre> iallea
tion of sueli fat tý iii 1111, piion, no'r e1Ven a1 genera 1:l allega-
tion of inso1-]1-ev of theý uornpany, but iy of particular

tacts not11rîng udr cîthe1r of theseo cl(ý a1Ien. u) Ili ro
Wviar Engine Woýrks (Co.,. L . 10 Ch,ý 188, ail order wa&

reful>,d on tLat grolind; aInd se oIn n'ý lrifton Me-dical

As a, claue h, Own in huprn îi idenc- ot a M.iue.
Tepetitioin alleugos a1 aciure b Ilti'.sletrsiiai

onystates thait iei hri iformeud imii he pr10ddt
ideaizur butI fouind that ail thet gom1ý. etc.,wcr

4elaixnod uîdra mortgage, anid hlin ren-11 mu1sl 1, null1a
honia. Th1is o l nîply thatl 111 seiurew'a in facl 1maile.
Evven if tibi prledn in ake a scizuro, eou1id lter
pretcd ais thie naking of onv, there is îîothiing i ho %he wro
il took, place- or thalt 1,- daîy, hiad ulapised. The >' eri t ar '

afd vitorifying flic petitioni ii g(ene(ra luitern, oniif-
mnationi and belio'f, cannot b1' takon ils silEuefl.int~êtiil
as the sources of thp information are gison, and mnanifstly
do not relate te thant fact.

As laus a. thio potition mnaku> a dietallegation
tuntkr thatcas of the conipany's inability tg) pay their
debts as they b (lle. uo bt no evdneis given of a de-

11n21nd iii writing and necgleet- by the cIopnyt pay witini
60 days teefras reurdby ec ,wiçhspeî1e w
the inahility te pay debta shall be' demd eist 11 1i r
Qu'Appell Yally Co., à Mlan. L. IL11140 lmd In re Rapid
(%ty Farmers' Eleater Co., 1) Man. L. U1. 5,74, it wýas e
by Taylor, C.J., that sec. ; spcfie h only way of briniging
1w case under clause a of soc. 57-a le apparontly takonT

also bY Proudfoot, J., ini In re Briton Medical and Geýneral
LAt Assu., Il (0. R1. 478, and in which 1 coneur. Ilu Eng-
lanxd other proof is suffleîjent, as sec. 80 of the Companies
Acet only requires it te be to the satisfaction of thte Court.



Oni the petition iL- it at presunt. stands and with the preý,-
ent proof, 1 dlo not sue ny% way t grant an order, but, as it
;appwar; to) he a casev In Wh)ich the ,oinpany sbould bu wo(unld
uip. thei petitioniers may, if the%. so diramend the present
petition and offer sucii additionýal evidenice as they xnay be

adandsd again preýseiit it within 1-4 dlits. In sucl case,
thc eo>ts of the present application asud of theaplato
to Idington, J., are, reserved to tic disposed of on that appli-
cation. Failing that, the present application is disniissed
wvith (,ists, the costs oif the company in opposing the petitioxi
as at first presented being fixed at $5.

CARTW RJC}I11T, -MASTER. SE1'TEMBER 13 TH, 1904.

CHAMBERS.

C 1GIF1: v. G EA-N D TJIUIN K IL W. CO.

Parù~s-J ine f D)efendantiii-SeparaUf Causes of Action

Motion 1y d-(efendlant., the Canadiain Transfer Co. for an
ordler requiiiirig, plainifs. to elec(t agaiinst whieh of the twvo
defondants they vol proceedl lu this action.

The statenient of clain llee3 that on 21st July,
1904, plaintiffs were heing carried for rewardl by defendants
11w tranafor -onmany in ftheir omnibus, froni the( Yonge
>treet wharf k> the Kin.- Edward Ilote], ini the city of To-
iento: but that (4) thed said comnpany se negligenlyý and
unskilfully onctdthernselves in the managemeýnt of their
omibuls thiat it c-ame into violent collision 'with two car, of
defendtjjtS the( raijj%'Lw company,ý where their railway crosses

ogestreet, aud th omnibus was caught between the cars
azidwrekcd (5) thiat defeudants the trsansfer company
%vero negligent in teptin t cross the railway traek whil

the ~r~ atso the rai lway conipany were shiuuting and
cuplillg cars, am] ;11>i iin flot crossing at a greaiter speed; (6,

~ )that the erosiun wars dangereus in the hiighiest degroee
to thei thoukianda who have to cross Yonge streett at that
point, and] that the railway-% company gave ne warning iu any

i naior to4ek 111Y precaumtien, biY reasen whecreof the collision
:eur4 (9) thiat thev sts (if the transfer coinpany asmd thie

a-tas of the, railway conpany were negligeut aud nkfu
mud eauoe thef collision, whereby plaintiffs sustaiued
-Pri1ous injuries anud dlamage.



B. N\. Davis, for deednsthe transfer comipai, rli
on lliinds v. Town of Barrieý, 6 0. L B1. 6,70;, 2 Oj. w. R.
9~9.5. wheire ail the cases are cited and diseussed.

D. L. McCarthy, for defend(ants the raiîlway coxnpauy,
submiitted to any erder thait ighLlt be 1made.ý

W. M.» Boultbee, for plaintifs-, ýincndcd1 that paragraph
1. of thie statement of claimi took the caseý out of the principle
oif Ilinds1 v. Town of Bar-rie.

THiE MASTER.-.1 amn of opinion that the motion must
succeed and an order he made as in A rcsv. Prli,7
0. L. k1 18 3 O. W. R1. 307. It seemis reasonably cecar

tjiat pla,-int*fTs in their statement of d1aim set uip two sepa;ratte
t au scs of action agains separatu parlties. They firsitliharge,

hrahof contract b) vthle trai1sfer -1opany and theni broeh
of >tatuitory duty by thie riaycomnpany.

li is truc that in paragraph 9 t1hey attempt to set up a
joinit cause of action against both dfnatbut net more

succssfllythan in llinds v. Towni of Barrie..

Either thec transfer company mere right in tryving tocrs
the track whenr they did, or they- were wng. if th latter,
plaintiffsshldpoedaimtte;iftefrrhe
aginais the railway comupany. As saidl li the Chaclieiwlr ini

QuigleY v.Waero Mfg. Ce.. 1 O). 1'. R13. 613 1il, plainilif
innst miake up their mmid whoseý nel-ect was the causa1 val-
stîns of the seýrious injuries thel udobtdy uferd

Scott v. London, etc., Docksý Ce., 3 Il. &' C. 59G, wohl,

seellu to Shlew that plaintiffs wouild primla falcie hiave a goed
cause of actioni agalinst ilt transýfer comnpaniv, and' thatte
cani safelyv leave it te that cmay te excuflpate hmo vsi
tieyv can dIo se. If the raiiway opav Mcei fauilt, the
tranisfer Company would ilearlY h1ave a reneyovr ins

CAR\ITW\RIGHýIT, 'MASTER. ETEURtT,104

CHAM BERS.

BLACKLEY v.RO GII

Particulars-Sfo(tement of Claimi-Action fur Crntson.
Halesý of God norair n Pseso f De feu-

Motion by defendants for particularsý cf the. ottmn f
claim. The action1 was te relover $,47I2 as thie balanice dlue



to p);Ilitifl for comissonseanud b, vhixn as traveller for
dfenulda11ts in 1901) and thrue following years

The mut of sunl1monsý was indorsed as' follows:
Ja. ,194 Tln grass accepted orders ....... $213P225

less eneiled orders - .. $13,50
LeSS returned goods ...... 16J500
les cash discounts ....... 9,000

1<0 per cent comision on $4,0=$4~0
5per cent. cniison on $-29,P00- 1.1450

Cr. 13v aahrievdu vairious daites :net. 7ý,4Z8

Balncedu..................$8,472
And intcret tHI judgmnent.

Thew reuit amil Si1milr1v setý out in the staieinut or daii.
Plintirr dted on llffidavtit that in ithe course of his ser-

vice %%ith defundants lie gaIve themýj a uhe in writi1g for
uvry itemr of his da1im ini thiis actIin, a11(11that he hlilevedl
teevouehevrs weesiii eedns ossinor pýwe'r.
The, defeildillts sttdo fia tta iyparticuLars

obt'ained troin pla1intifr whIile inga defendantS' agent
werv not suficen ta nah'dundaints ta understand how
p1;lltiff's da1im wa1s madle Up1.

A. \'R Clie, foriefnans
F. J1. Rýoche, for p)laintifr.

TmE NAI E reýfirred( ta Tawvse v. egi,10O. \W. I. il.

In the present case paintiff does ltaig aydflut
in furnishimg the partieulairs aedfor. It is; clealr hio must

give them lit sonie s;tage if lue is ta suveeed ini bis açýtion. On
the other sidu, deedusdo not 1Eýny thant afll nece(ssary ini-
formationi emi ho found ini thvir owan books....

li rnight ho thoughit that deferndants oould ,latisfy then-
RP1v.e whether to deife-nd the( acLtionI or not, without further
partieulars. But they saiy thefy cannot. And petýhapa,- they
lire enltitkd,( to seeý a fuil statement of acount, wiech migbýt
le, d thien to lty Into Cour such a sum as plainti wold b.
wvilling Lu ae mtad so the litigation woiuld ho lit an end.



1Iltherpfore, thougl) not wholly free froîn d1ovuhi, hink it

best to mnake as funi an 'one hWr ptuebar a- um as na in

Trawsp %, Suguin. SWc partcdlar woud Yi %h Uanw a,

the ( out wivh paiifi on] a rfenewudbrinig 1ilto

the astr' office.

Plainifl Must l1a'e f J)cv- o eedit ook.ý for

tisi puirposu. if 1~e~r.tog inlf>er lie Lîa,, suffticint

ANGLU, J.SEPTFNIBER l4TII, 1904.

CHAMBiERS.

BLEASDELL v. ISE .

Judgrn i-Sl-of o Jugwet Prchsedby Defe??da<ifs-

The plaintif,. mi '2!¶ithlai r.10,reoee ugî

for $430 and eorts agamis th- defendauts; on lmt Fbruary

be. a7ssigned that judgînent for valuie toi oneu DiUksýOn. 1)ick-

aon% purchace wasnid bn ildt alid ithout not1ice, if anvý

ottadinllg jlldgnwllt agains hiý sinr Thie accoimltalit

of thic Suiprerne Court, ii[ n, 83 had roerdjuidg-

mlent u1pon a mlortgage oenn againsýt plainitif amli onu

tetrfor $433.( wîhrenindusatistýied. 0[n 2911h

.1anuarý-, on behiaîf of, fih ounat ail attal1iiig ordt-r w a

obandand soirved u1poi) defenudan1t. By iniduenture bari

the, zsame date tuei auuounltanit purporit- 'Io a lxg o 11efe-

dants th saidl jidgimiit and ail mo)wncys duc or to g

due~ lv m-irte thureof, against the' said Williaml IL B1.as-

'el"Notice, of this ý1ssignmen,1t wsgivenl 1b 1pflin 111,a1

to hic Pdlîctors n 3rd Februiary, buit plaint iff was not unti-

We of the garnia1lc poeein Theo garnîi-hee ordor tixudl

3rd Frar or- the hoarinig of thie udnntcreditor's apr

plicationi for payment liv the garnishee, but1il ne 1c 1114limtion

was iade on that or any susqetday. Defenidanta, halv-

ing taken the assignument abone muentionied, appeared theure-

after to hane nWel eutirely on whiatever riglits they had thlus

'aequired. On 2Oth Fobrua.ry theyv inoved before the Mlaster

in Chaînberc for an order thiat plaintifF's juldginent, againsit

the be set of pro uanto agint dhm j wumio J whîh th1vyý

bad baecome assigîîevs, and aisfe for ai) order dijposing, of

the. garnishee order served upon them." On1 23rd -April ther

4aiter rnade the order for set-off, subject te the, lien foi.

co.ts of plaintiff's solicitors, aud dslagdthe garnislîce

sumnsn whih, lie tsaid, "wmas prctclly nrgedL i theý
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assignmrlent.» Front this order the assignee, Dicksoii, ap-
peledc. In the event of his appeal sueceeding de(fend1anIt
clailled thle beniefit of thie garnishee proeess, whichl their, >oA-
citor swore "w-asi neyer in any sense abandonied, but was

xpelvpresor\ed by arrangemnent with the solicitors for

C. A. M[oss:, for appellant.
WV. E. MiddIeton. for dJefendants.

ANGIN, -J.-Thie riglit of set-off, unde(1r suchl cirduxu-stances as exizt in thiise, is pure1y equitable: Lv1, h v.Wiso3 1'. I. 1'3;- Booth v. Walton, 44- U3. C. Rt. 5no. Dt-
fenant, wo, instead of payîng to the plaintifr whajt hiehad reoeed xene oney wichI lllight liave beenl so
eplydini huying IIp a judgment " aigainast huxui, are not

entitled to ask the, Court to exrieits equitable powers to
Owmtthi in this: atteýmpt to) defeat plinitiff's recOvery:

Elliott v. Crocker, i Il. IL. 13.
Ne-ither, do 1 think 1 shtould assist dlefendants biv re-

inistating thie garnishiee suinmous, whiclh the Master has diS-
chiarged. A hiardsihip, if not aul injustice, to Dicksýon woufld
certaiinly follow, and uniless bound to, do so, and 1 thiiik I aux
flot, ýSo býoud, I ain flot dispose(d, withi Suchl coiqunes
ait innocent party, to lp11 defendanta, who hiave voluntarily
put thmevsin their. presenit position, to virtually deqfeat
a nieritorlous eim, pymen of whichl the ]eairnedýf ChIef
Justice of thie Common 1ei~,wo tried this action, thoughÏlt
shouldl never haive en resisted.L

1 kissumew, as did both coiuni>el on thie argument, that the
docuniont of 29thi Januaryv did not operate ti< trarisfer the4lialkilit ' of Lester uinder the judgmient lin"conatv
Plumrii »j

If the Iiabihityv of Bleasdull lias been effeetivelY assignedi
to deednsadbefore so hol1ding I shouild bu oblige'd tn
co1nsider 'witfi great (,aire, Mr. Moss's able argument to thie
eont rairy-attempi)ttig to enforce, as assigne(', by garuishueprocuedings, the judgmIext esalsigthat liabilitY,whtr
iii his. own lutine or in thiat of his assignor, thie defendants
iii readîty seek te attach ony in their own hiauds to ýsatisfy
thieir owu elaixu. Th)is in itseIf seems anoxnalous. More-
over th.ey woulld thius, indirectly, but Mnost efciey

oeznp)lish;I the set-off, which, in nîy opinion, anyv diSL'rettionary
powers wii the Court possesses' shouild bhe emi ployt4d te preý-
veunt. If the liability of B]easdell xxuder tie jud(gmnent inlavour of thse aceontuLt has not been effectively transferred,
tise acceuintant aIqne eaul properly p)roeedü te enforce thiat



idgxncrnt by attachment, and lie is rnt a party to this ap-
lication.

Thie appeal of plaintiff will be lwoc with eo-tý.

,NGLIN, J. SPE ER14TI, 1904.
WEEKLY COURT.

RE KINCAIIDINE SCHOOL SECTIONS.

~bli Scwols- Bundaiesof School S'ections -By-aw

-Efdon Others.

Motion 1bv the trust(es of school section 5 of floic own-
[Iip of Kinc(arinel( to set aside thec award of arbitr-a1ors ap-
ointedl by the coiint -ouniil of Briiie iiiider sec. 4 of thec
)ub1ie Schiools Act, 1 Edwi. VlI. ch. 39ý, deferinîing the
oundahries of certain sections.

W. H. Blake, K.C., for the applicants.

C. A. Moss, for thec trustees, of sectionis 6 and 12.

No one appeared for flic 1rustcev, of stit on 15), wh lo \ere
otified.

ANG(LiN, J.-School scin8, upon notice to secti(n t),
ich owi e did flot appeýar, but withiout noicfo c on

and 12, ob)tineid on 2$lth April, 1Do4, ani ordeor stting
side the award ini question "sýo far, as it pirpo)rts b afec
-etion q,, or the( bouindariesý theroof, or the landls thelreini
Dntainedl.» h net resit of tiis order is, ilhat a large
rart of land, takenl 1)y the award fr-omi sectioni 8 alidade

>sec(tioni 5, is restored to sectin -S. Tle award alde-
i'ived scon5 of ote lt iven) to if by thle hvI of thle

,wnsip ouniland hadir annexed thesýe lots to sections 6
nid 12, with which1 they rmain leaving, suution .1 tomat

,le trustees allege, to be)( a wor-kab1lc sehool setin.Tey
ow ask an order dec1aring thait thie order of -28f h April

perates to, set aside theo awvard so f:1r ;1> if affect.s sedi-toiî ').
'!he respondents -ontfrnd thait thev order of 28thi April, ho-
ause miade withouft notiýe to theni, c-anno)t thus atfctt eir
osîtion under ftie arbitrators' award.

This award was duly publishied on 18Sth Januar, 190..
ýsec. 55 of flhe Public Sehools Acf, neo noticeý to se it sd

aviuug been filed in the office of the townhi lerkwih
lie mlonftli of ifs puiblication> notit11%dngan defect lai



ksubs;tan)ce or forrni, or Mi(, heiamier or linme of makîing the
amthe. amaril is inade valid aiid biodinig for a prof o

at 1east 5 vuars. Tiis staitutorý ipro%îsl(in xiue ail obý-
jectionis save sucl1i asý are based uipon lack of jiiri>dIeýtioni i-
the, arbitrators.

If whiolly unramdv bY authority,. 1 should lie dlis-
pose'd Io cons.true Ilierally and broadlyý lte provisions of se.
12, ini order te ernable the, arbitrators appoilnwd by to eounity
coiuil finall v to seffle the inter oiplaiined of ini wh-at-

e-vyr nianner erndto them fair andi equitable. But tiesze
prov-isions, have aiready reeiv judicial coiisîderationi, and
I amn boundii ta regard the liimitations. witini whiichl the po)w-
O~rs of ii( h arbitratlor- have 2l ben eld to be restricted. . -

1 Pe Souhw ll oul ;'tins 0 . L- . SI 81 0 . W.
B. 3Î2, and Ili re Syvdenjhali Suhool Suections, G 0. L. l?. 4117,
0 . il. R. P9, 1 (). W. Hl. S31, 3ý 0. W. R. 22,referred te.]

Iii each of ilhese ses the, appeal refe-rred for heariing 1:4
41wil arirtr aro-lil the efsa of thet tipwnIshipl uunllcd

to grant, thev prayer of a sinl eition. Ii the presdnt case-
the tonshipcnil hiad bt-fore it several petitions. Someiý

roquestedi thlat there be iio changeý ii bounidarius; otheirs
as>kud the formlationi of sctlions whlieh would permlit of the

estabglislmnit (if lino suchools ; other., pra 'vud for ertain de-
Iifie section1s. TlW onhp on havinig passed by -law

162,itermiing ceurtainý boundiraries, four appeýals wcre taken-1
to thu county' conneiil -aga1ilst b.y-Iaw 162 of the township
oif Kinecardinev iii regard tg) thebonare of our svhool s(ec-
t ion7. (ih f theseï zispeah*wa b ratvepayers fromi oune
of th11 fofloinlg sec-tionis, 5, G, 7, 12.

Tearbitrators do not aippear to hiave travelled outside,
tht' su zetoatter of appealls couhe il suleh geneoral terins
aIgaitit a iwpse after the presen1ta1tio1i of suclI varied
pet-itirns. The faeits, of lte presenitcs are, I think, clearlv

disingishbiefroinths before the- Court ini eachi )f the,
two uale ae ited above. 1I(do niot regard thef award in
the rsn instance, as a mere promulgation of tuie %views of
the arbgitrators outside of the scope of the rofere.nce to thein,
l'ut rat her asý a set tleilneit of the ittel(rs ýoztnplained-i of upgon
the appea(ýils to the county vounicil, withini the spirit aiid letter
of sec. -12 (3) of the Acf.

'l'le diflculty ili whieh aecetion ') now finids itseîf is tho
resuli of îts own-j negleet or inifrneTetrustees of thiat

me0on vere notifledj of the appliekation madle by section 8
~They' saw fit not te attend upon ther motion . and al-

Iodgm tho order, of tire consojquences o! which the(ý-\ now



complin, to o h)y dufauhl. liiid îhev ta' \ h troubl tol

Hadl ititv ilhen ealdfi ttuni Iote or t i kl t
of th rdrsogt pn hir o nMl po4 ion, l and to he Iu
that the >ihen of14 flc ward i- 111-1 that it -hould *în ý
à wliol, or niot ;til and thai iit il' thie aplvto uei[ol

inieasiire oft re-lief buing att1orde-d toscto >,wih ol

cannot coneiv thtavdsoîîî uld lia%, 1) ,enina
of thlat applicatlioni withoutI ilotici to al li thercol
sectioins initirusted ini or- bfete y h\ aa

Secion7,ail appi)lant to) 11-oulN cnc ha., ap-
pairirnly, net bÉein iiotiflied of thsmotion.

Bieiing of the opiniioni that Ille arvbitrators hiav not. ix-
eeded hirsattr powurs, 1 11us1> dismisss this app1lica-

tiuni, anid fIcw applicants mnust puy the eoSts of thlu reýpoll-

C.A.

Ri., TOWNSIIIP OF AlD»BO)Iý(IOVGIl AND) '11 M II
OF D'IUNW\I1Ci 1

Appeil/ /o IoiaeRfrc-pell Colirt of Api-11-

Reporii-Pellion -E.rl eu of Dang 1ca-Elre
memt - Mlilato f 1)ra jus-lurluLn -

Appeal by thef corporationi (if Aldboromgh and Aluxandor
Sollars f row Illc order or ougîn f tho I)rainlage B-foec

>*jamissiing their appeal., fri fihe report, pl)1;,1114, of Jane
A. Bell, C.E., rolating to whait is calluil th11w lstrdr
in the towrships of Dunwivhliiand lorgh

M, isn K.('., and A. Grant, ýSt. 'i'luîîas, for }w-

C. St. Clair LethDutton, for the orprto 4)f Dun-
wich, respondenrts.
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Thle judguîen-it of the Court (os .JOOLR A'
LENNANl-\ GARW ACAE, .A.) w~dlvrd1

;3ARROW )%\ A.-I do nil un lde1rst an I lWh)y it wasv onid
icredi M*(ces'ary 1 for Mr. Sllars to appeal, noir, as the( proeeedj-

ing!- is pureuly ýtatu[torY, where lie lind., authIorit- f'orapat
il]-. suctioni G3 of he Munlicipal Drainage Aut authlorizea
anl appea 1Iy ( Ui iiia itysrýv, as providud by' secù. 61
but dues inet, 1 think, authlorize, or c-ontemplate ail' other
appeal. Thei materi is flot of moment, perliapas, beuse flic
;ipp, al <4ý Ihlwnhp if? %%cesl will emire to thle blene-
lit if Mr. Se-llars aq one, of tht' resident ratepayetrs ais.sed
for Ilhe propoud drainage, wor-k.

Objecution was lakeni hy respondentaz thiat theapea was
not in tiîn (or mi propor folrni, liuit 1 ge withi thu learned

Ifrelthat Ibis oblijectioni h> mit well founlded.
li t wa ao ohetdthat, the a;sssnint beting under

Ili.. prl iii'oi re>spec.(tingi thei righit of appeal. The argument
ilf tIurt puens cue)iýl wouliid require, il torry for-

ward mb lause (b)S4 0 the words found in la<c(a). "where
the aseaetagainist the' appealingi mun11icipality xed

$Rîu"Buti suit a.cntuto woufld, I think. be ag'ainst
file plain intention bu) provide, 'pcfc Ly a is don. lit claulse
(a, fior Uicoas of $sesel xcdn 1.000. and ge(n-
era lv for ail oithe ases ilichldilg asea IenseluwL00

as i s dlon in lauIlseýf (b1) A ay otheir construction would take
alway aioete ail righit of appoal whcre tht' assesszient is

As, appied fi) thlt fads, the apelin the p)rese(nt caseýk la
tri Il@ breabctd as faig itIhin suIbelausea 3 and 4 of clause

(b>), thalt is, (:;) that the inlitiating mlunicipalit ,N shouild noit
bei peirmitbed ta do the( work witini thev liita of bule appeol-

in mniipliyandf (1) that fibc aýsrsswint is illeg-al,

The appellants, contlend thiat the pe(titieni did tnt author.
i z ih rt vport; thJiat i i faut th e ciniieekr had 1 pro v'lide for a

mil mr etnsv wr than bb pettio conbenx>rplaited.
If tIisý point was openi to) the appellants ait ail, and it prob-
ai 3 was, I siloldi bev ainailt giving cifeet, te it onl the factF:.

The apeiatsaso contoend fithathie drainage, ares. waal
bu xtnsiethat lnds in fluiwich were iueIided whieh

hiad mot the( righlt iin nature toi drain toiwardas bbc( drain in
quesvtion, bult I arni al1so againl1Tst thisý Objection on thet lcIs.
It iayý 1e thint iipon a stric-t levelling of bbce surface soine



rater wilill corne to the proposedi4 \works whiclix wifhout aidj
would not reacli thiein. Buit thetcrior i. ienl not
)rle in whieih the ;aeshd reý well dcieand abso"luh'
àxaetnuss> is Dot, thlereforie, toi buý expcvtl and n i
>pinion, under suheit cicumstances, 1bu dumandcd unIrth
itatuIlte%. .

The clitrdrain was rigina1lv contrute itnidtr
~he Ditchvs and Watercourses; Act. I i bgan în the twn
!hip of Duwcand ùrosýing the iowin unepas.c ini Ille
ownships of Aldborough, with an ouflu ini th latter town-

bips imo what is- called theý g i rn ient drin i iii ilot() -2 i ii

ffie 4thl concession, in its cours;e thirolgh thle latter townlship,
iassng through the farin of ili, :ppellant i xne elr.

Before itfs ,ons>truction 'Mr. Sellars hiad oý tuc a pi
;-ate main drain praeti< ally along the- sanie couirse, intoich iil
ie had carried a large numbe)(r of lateral drains, ail of' file,

1is also bis main drain. The evidence, in my opinion,
ilhews that titis systemn of drainage- wa> sufiit t for th' pur1--
iose of draining his own ]and]. Tlewo however, assessed
'or a portion of the cost (if the M4-Alli.-ter drain, and did loit
ippeal. The iiuniicipal council of Ilhe township of Dunwich
ifturwards, iipon potition undedr sec. ýý1 of the, Municipal

Dmrinage ASt assumed the imUeallsr drain, and ini the pro-
Weings now in question propose'd very considlerably to 011-

srg th drinae aea utilto uise the, original dri.Thi-
m.oposal included nsing the original award drain thirough,,
lie Sellars lot a-, if standfs, withi tite addition of an op-1n or.

Moo drain over practically the saecouirse, so that, if' car-
rled out, ilbc lands of Mr. Sellars wouldl bu buirdencdl.

irst, with ]lis owýn main drain, scn.with the McAlli'.-
~er or nward drain, and third, wif h a wide, open, bhal1-
ow drain uipon Ihle surface, ail] proceieding wvitin a fe1% var-dý
>f ench other, the last Iwo almnost, if not entirely, for the
w.nefit of te lands in the township of Dunwich.k liccon-

,fructed bis own drains at bis own exesof course ; lie wa'il
wrsesseil for the construction oif the awardl drain in labourl
ind mnaterial ; and uiow ho is again assessed, aithiougit not for
Llarge sura, for the proposed flood drain. And it is; pir-

)ol;ed in the report titatlib- shall also ronmain liable to repair
n proportion to Ii, assu-ssmnent. Ile says., and blitecudn
[ think, bears-, himi out, that flhe aiward drain, instuail of liu-
ng of beneit bas injured bisý lands ; thiat iL hasý b)ýrogt
rater upon raLlier flhan earried water awav froîn ira; and
~bat the proposed open drain will he a serýins injury bo hi-
ands and of no benefi; and thitt titer is grat dange tilt
do whole drainage systemn will be imnperilled, if flot desfroyedt,



hjý pla(-ingil, 11 opFn dite-l ac«ross Or over hisý tuedrin b
!l0o%. l arn ofthe opinioî4n, on thle ednthalt Ili> appric-
hienion)l isý wýefl fuddhtIls,esm is, Ir not illegal,

ait 1leat ujuat. aII chrateiatonwhe, n v oli. aLP-
p1lies Ili al thei ssme in dth, nhi of A1ldboroug;ý1

andii for heeruasois that ihe \,,ork as4 prj 1e hrough
that. towllsh1ip shIould nlot 1olw cd to procccud.. .1

11he townslhip tir Du11Nw ih have t, o rse t1e righ byli
p riopie-r p)roeeed,ý -in 1g s t - btii 1t cc i1 1(- ( 10 th 11e outie1t in the tw il-

shi of Aldboruug.t1 ÏII for thi 11lr drinage1; , , but they l ax v no I\11
11ight d il hurde the - ind lu d'e latter town1)ip i h il an141

unnec~sarv numbe of, drains, or, toi puth latter twsi
or- il- inhirans tolI an ýIv epneor loss 1 i th oreof son

donuit her for uoil4truc t ion ri anr ane

As ;il apjJuar> *i mw, 1he proper c urs ouldl bq tol pro-
[l!e "n Ile r.ain;11 orffi ],u1icet slie to carry off atil ilbc w allt

Fuxed lmb whlich Mrv. Sillars' labtril s, cold)l1i l > 'l a il ,nî :
am t 1o 1 ilado l t igite il-1 1el prl:~ e surfi1 11 1 1tace, draviiin,\ 1 w ib,
a Ireild the u\dnci oi itiidudt. to car[ryý11 flic ufilci.

watîer bcofore lte fro at leaives 1wc g-rond, when ini rat lb can
dlo 111.le or nlo barmn1.

As InIattere stand, 1 think thei appeal intust he llo,

CHAMBERS.

(ANT'I1N v E NWS 1)IJRiSU1 G 111 0. 0F; TRMONT'lO.

!ivry E.rai ? n oj if 1Paest O/Jfre-Pr o)f l( 'rnu panl-R 1h l
4S? (a) -u le 48.5.

Motlion hY lintiff for anl order for the (,xainaitioni for
dcor inl an aocin for liliel oif al nvwspape-r reporter

fomryin the employnwxxet of deftndfant conmpany a is an
oificor of the eomlpany Th repo-xrter wrotel the( airticle, for

dotenans'newspaper wihplaintifT complained o f. and
was .til i thoir einlprinent whecn ixe ac(tion was broughit,
buit hl Id li ithedft>endaint, iiearl y a , ear before fie motion,

W. N. Frunfor plaintiff.
T. eifor dfef(ndantý.



MUE NIAiE.-fhliu latîguagu oi liale WJ fol, a-
iinended byhv l 125il. do 1,1o prox i1d or thul pre'. &n1Il

cas. IVIPIher the mordi alhnowig uNaînination Af a ja4
4làcE'r w[ert' on1iitted intentiiolialy %r it, iî, ub-ar fhi e
rolic. If" is a l av am aî~ae llu doubtI) il xvii

âad bcn decided was thiat iu p185 did fo lOwlt x

ohas io prii ami wimn , ai i- î laid dowu ihat th%
Rai1. gýil 10îse tu'w: mk, '-lh anl orde-r asý M'a ter n

illigstijon (pjî* 284 I( an 8 ast par-agrapil>. .

Theu otlin fails and wIiýt bud'w sd The «-osts ivili

DIISONL CTIE 9U 9M

M.IiMPHIILL v. T'PM 41llh1 0)F IIALI>IMA\ 1).

W~s 7-~No~repIr-jo>cts. Plowed on Ilîgh uw'uy-K X'-q'ct o
Af unwtaht!lIoI~'<'-rihiniqIr'e-4ulù-

Chlirader ofIIre-otiuryMJqn.

Appval by pltifffro ugwtfFA'NRnE
cj. 3 O). W.R 6 l ismlissing actionl.

W, J. Tremieear, for NaJintiff.

E. C. S. Huiycke, K.('., for deenans h Gaflel4is.

TufE COURT (àP4E-REI)ITI,, TDINGTO-(N, J.,.AGR
J.), disnised the nppeal with eosts, ligreving with thie judlg-

Met of FALCONIfRIDGE, (C..
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SETEMBER 19THI, P>4

DIVISIONAL COURT.

LJAWS v, TOlRONT() GENEILAT TRU"STS COIIPOR-
TIO10N.

Appj)ý'l byV pýIintifflS fromn Order Of STREEFT, J., 3 (). \V. R.
U3,on app. al f romn MaSter*' report.

lE. 1-. . DVrnt for plaintifsý.

C. F. shopley, KCfordfedt.

THFcOR (MEREDITH, C.J., TD[NGTON, J., Nl\ ,1-
J.), disni>svrI thei appeýij withl iosts. for tliw ruasunýý gIVen


