Technical and Bibliographic Notes / Notes techniques et bibliographiques

The Institute has attempted to obtain the best original
copy available for filming. Features of this copy which
may be bibliographically unique, which may aiter any
of the images in the reproduction, or which may
significantly change the usua! method of filming, are
checked below.

Coloured covers/
Couverture de couleur

Covers damaged/
Couverture endommagée

Covers restored and/or laminated/
Couverture restaurée et/ou pelliculée

Cover title missing/
Le titre de couverture mangue

Coloured maps/
Cattes géographiques en couleur

Cofoured ink (i.e. other than blue or black)/
Encre de couleur (i.e. autre que bleue ou noire)

Coloured plates and/or illustrations/
Planches et/ou illustrations en couleur

Bound with other material/
Relié avec d’autres documents

S

Tight binding may cause shadows or distortion
\'/ along interior margin/

La reliure serrée peut causer de 'ombre ou de la
distorsion le long de la marge intérieure

Blank leaves added during restoration may appear
within the text. Whenever possible, these have
been omitted from filming/

Il se peut que certaines pages blanches ajoutées
lors d’une restauration apparaissent dans le texte,
mais, lorsque cela était possible. ces pages n‘ont
pas été filmées.

Additional comments:/
Commentaires supplémentaires:

This item is filmed at the reduction ratio checked below/
Ce document est filmé au taux de réduction indiqué ci-dessous.

10X 14X 18X

L’Institut a microfilmé le meilleur exemplaire qu'il

lui a été possible de se procurer. Les détails de cet
exemplaire qui sont peut-étre uniques du point de vue
bibliographique, qui peuvent modifier une image
reproduite, ou Gui peuvent exiger une modification
dans la méthode normale de filmage sont indiqués
ci-dessous.

Coloured pages/
Pages de couleur

Pages damaged/
Pages endommageées

Pages restored and/or laminated/
Pages restaurées et/ou pelliculées

\/ Pages discoloured, stained or foxed/
Pages décolorées, tachetées ou piquées

Pages detached/
Pages détachées

v/ Showthrough/
Transparence

Quality of print varies/
Qualité inégale de I'impression

Continuous pagination/
Pagination continue

Includes index!{es)/

Comprend un (des) index

Title on header taken from:/
Le titre de I’en-téte provient:

Title page of issue/
Page de titre de fa livraison

Caption of issue/

Titre de départ de !a livraison

Masthead/
Geénérique (périodiques) de ia livraison

X

26X 30x

12X 16X

20X

24X 28X 32X



- MONTHLY LAW DIGEST

AND REPORTER.

Vou L

MAY, 1892.

No. 5.

ACCEPTANCE—See Sale 4.

ACCIDENT INSURANCE — See Insur.
Accident.

AcCOUNT STATED—See Corporations
7.

ACTION FOR NEGLIGENCE—Sce Rail-
road Comp. 1.

AcTIONS ON Poricies—See Ins. 6.
11, 13. 14. 16.

ADDITIONAL INSURANCE—Sce Ins. 9.

ADULTERATION.

- MILE WATERED—SALE BY SERVANT
—-CONVICTION OF MaSTER— No BviD-
ENCE OF MASTER’>S KNOWLEDGE OR
NNIVANCE — SALE OF Fo00D AND
Drucs Acr 1875 (38 & 39 V., c. 63),
83. 6 & 25.

: P.,aservant of the appellant, was
employed to sell milk out of cans by
retail. The cans were received by the
appellant, the master, on arrival from
the country, and a sample taken from
each can Defore it was sent out for
sale. The appellant had published a
warning to his servants that any
ervant whose can of milk did not
correspond with the sample taken from
b would be liable to instant dismissal.
J8 can was duly sampled, and the
ample proved to be unadulterated.
ubsequently to his taking out the can
or the sale of milk, P. admitted
atering the milk, some of which milk
e sold to an inspector, who thereupon

terms of section 6 of the Sale of Food
and Drugs Act, 1S75. The appellant
was convicted by a magistrate and
fined the full penalty.

Held, by the Court (Hawkins, J.,
and Wills, J.), that the appellant was
rightly convicted, on the ground that
he was the seller within the meaning
of the Act, and was liable for his ser-
vant’s action in selling adulterated
milk.

Held further, that the fact of the sale
of adulterated milk wassufficient proof
of the offence without evidence of any
connivance by the appellant, though
evidence rebutting connivance might
properly beadmitted by the magistrate
with a view to mitigate any penalty
he might otherwise have thought fit to
impose. Brown v. Foot, 61 L. J. Rep.,
M. C. 110.

AGENCcY—See Express Co.

AGENT, POWERS OF — See Corp. 2—
Ins. 13 —Prin. and Agent 3.

AGREEMENT.

VALIDITY — ILLEGAL CONSIDER-
ATION — STIFLING A PROSECUTION —
PRESSURE.

The respondents gave a written
undertaking to the appellant society
to make good part of a debt arising
from the criminal default of the secre-

! tary of the society, the consideration

expressed being that the society should
not sue the sceretary to recover that

Iugmoned the appellant, the master, { part of the debt. The society had

a person selling to the prejudice ! threatened to prosecute the secretary,
{the purchaser an article of food not { and, though the question of their
{ the mature, substance and quality | doing so was not mentioned in the
f the article demanded,” under the ! negotiations which led to the under-
M. L.D. & R. 18.
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taking, the respondents had heard of
the threat, and in giving the under-
taking were, as was well known to the
directors of the society, actuated by a
desire to prevent a prosecution.

Held, that it was a term of the true
agreement between the parties that
there should be no prosecution; that
the consideration for such agreement
was illegal, and that certain promis-
sory notes given in pursuance of the
undertaking could not be enforced by
the society. Decision of Williams, J.,
affirmed.

Sembdle, per Lindley, L. J., and Fry,
L.J. (Qubitante Bowen, L.J.), that where
the consideration for a contract is an
agreement not to prosecute, it does not
follow as a necessary inference of fact
that there is such pressure or undue
influence on the party to whom the
consideration moves as to entitle him
to equitable relief. Jones v. Merionelh-
shire Permanent Benefit Building Society.
MMerionethshire Permanent Benefit Build-
ing Society v. Jones. (App.), 61 L. J.
Rep., Ch. D, 138.

AIr GUN—See Neg. 12.
ALDERMAN—See Mun. Corp. 13.

ALLEGATION OF PERFORM. OF CON-
DITIONS—See Ins. 21.

ALIEN CONTRACT LABOUR LAW—See
Statute.

ANIMALS, CRUELTY TO — See Crim.
Law 8.

ANIMALS, DISEASED—See Officers.

ArrPEAL— See Companies 1 — Crim.
Law 13—DElections.

APPEARANCE BY ATTORNEY — See
Corporations 9.

APPLICATION FOR INSURANCE—See
Ins. 3.

ARCHITECT, ACTION BY FOR CoM-
missioN—See Contract 4.

ARGUMENT OF COUNSEL-—See Trial
1.

ARREST AS A DANGEROUS LUNATIC
—See Damages 2.

ASSESSMENT, VoiD—See Mun. Corp.
8.
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AssiGNMENT—See Banks 8—Corpor.
ations 15.

ASSIGNMENT OF CLAIM—Sec¢ Banks
5.

ASSIGNMENT FOR- CREDIT.
ORS. ‘

FRAUD—~LIABILITY OF ASSIGNEE.

(1) Where an assignment for tle
benefit of creditors is made with ap
actual fraudulent intent, in which the
assignee participates, and the assign
ment; is set aside at the suit of credit.
ors, the assignee is chargeable with all
money paid out by him for appraising
the property, for counsel fees, and for
expenses of conducting the busines
after the assignment, since such pay-
ments were necessarily made by bhin
in pursuance of the fraudulent scheme,

(2) But he is not chargeable with
money paid out by him in satisfaction
of a bona fide note of the assignr,
which is preferred in the assignment,
even though he is an indorser of such
note, since the assignor had a legl
right to pay such note in preference
to his other debts. Mavch 15, 1802
Smith v. Wise, N. Y. Ct. of Appeals,i
N. Y. Supp. 373, modified.

ASSIGNEE, RIGHTS oF—See Banks$,

ASSIGNEE, LYABILITY OF — See A¢
signment for Creditors.

ASSIGNOR, RIGHTS oF—See Banks .

ASSIGNOR, ACTION BY — See Bilk
and Notes 4.

ASSUMPTION OF RISK— Sece Maste
and Servant 3. 6.

ATTEMPT TO STEAL—See Crim. Lav
4.

ATTORNEY.
PRIVILEGED COMMUNICATIONS.

The doctrine of privileged commt
nications does not apply to testimon
of a solicitor of patents who is not 2
attorney at law. Brungger v. Smil
U. S. C. C. (Mass.), 49 Fed. Rep. 1%

AUTRE Fois CoNvieT — See Crin
Law 15.

AWARD —See Eminent Domain 3.
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BALLOT.

MARKING.

The provision in section 20 of the
act approved March 4, 1891, known as

marking of ballots with ink, is direct-
ory only, and ballots, if in other res-
pécts regular, will, in the absence of
fraud be counted, although marked
with a pencil.  State, ex rel. Waggoner
- v. Russell, Supreme Court of Nebraska,
' March 2, 1892, Alb. L. J.

{ Baxx—See Libel 3.
. BANKS AND BANKING.

i 1. NorE — NOTICE — BURDEN OF
EfPRom«‘.

g A bank which discounts anoteis not
E affected with notices of defences thereto
E by reason of the fact that the person
¢ presenting it, and who has knowledge
E of the facts, is vice-president and direc-
Btor of the bank, and also a member
Eofits discounting committee, besides
B being president of the payee, itappear-
@ ing that such person in no way acted
& for the bank in the transaction.

® Testimony of the president of 4 bank
& that the payee of a note ‘¢ conferred
& with him about the discount of it cannot
i e considered evidence of actual knowl-
Bedze on his part that the note was
g obtained by the payee through fraudu-
€ lent representations. N. C. Supreme
% Conrt., Commercial Bank of Danville v.
B Burgwyn, 14 S. B. Rep. 623.

% 2. ACTION ON NOTE — BoNa FIDE
URCHASER—EVIDENCE.

&% A debtor, desiring to obtain a loan
B¥iom a bank on notes to be tgken by
BRhim at an intended cattle sale where-
ivith to discharge mortgages on the
eattle, induced the cashier to attend
Bllie sale. After the sale was over, when
Bithe cashier was leaving, he said to the
febtor : “ You have had a good sale ;
Bt is all right. When will you beup 27’
g0 which the debtor replied, ‘‘ As
Boon as the notes are all in.”” There was
o other evidence of any agreement on
Bcie part of the bank to advance money
B pay off the mortgages. The bank
EEdivanced money on the notes so obtain-
B, but the debtor failed to apply the

{
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same to the mortgages, which were
afterwards enforced against the pur-
chasers at the sale.

IHeld, in an action by the bank on one

+ of the notes so taken, that the evidence
the ¢ Australian Ballot Law,” for the ! ;

was insufficient to sustain the defence
that the bank had agreed to pay off the
mortgages with the proceeds of the
notes. Towa Supreme Court. Oity Bank
of Boone v. Benneft, 51 N. W. Rep. 246,

3. INSOLVENCY—PURCHASE OF STOCK
—RicHTS OF OWNERS.

The fact that a bank president in-
vests, without authority, in the stock
of the bank, money which he holds as
executor of an estate, and a few days
before the suspension of the bank
causes the stock to be vesold to the
bank at par, and a certificate of deposit
to be issued, does not confer upon the
estate any greater rights than those of
a stockholder, or allow it to recover, as
against creditors, the price agreed
upon. Bank v. King, 57 Pa. St. 202, and
Hallett’s Estate, 13 Ch. Div. 696, dis-
tinguished. In re Columbian Bank, 23
Atl. Rep. 625. Pa. Supreme Court.

4. INSOLVENT BANK — RIGHTS OF
DEPOSITORS —SET-OFF.

A depositor in an insolvent bank,
who had endorsed a note that was
subsequently discounted by said bank,
can, in a suit by the bank to recover
the amount of the note, set off his
deposit against this amount, when the
note matured after the insolvency of
the bank, and the maker made default
in payment. Refusing to follow Arm-
strong v. Seott, 36 Fed. Rep. 63, and
Stephens v. Schuchmann, 32 Mo. App.
333. Bank v. Price, 22 Fed. Rep. 697
distinguished. Yardley v. Olothier,
Circuit Court E. D. Pennsylvania, Jan.
1892.

3. ASSIGNMENT — COLLATERAL SE-
CURITY—RIGHTS OF ASSIGNOR.

Plathtiff assigned a claim against
the city of New York to defendant
bank, to be collected and applied to
plaintiff’s indebtedness to the bank
and others, and the balance, if any,
reburned to the plaintiff. The bank in
turn assigned the claim to its attorney,
for colleetion, and he, on collection
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thercof, retained $1,000 as compensa-
tion.

Ileld, that the bank was liable to
plaintiff for the sum so retained. N.Y.
City Court, Noonan v. Mechanics’ &
Praders’ Bank, 17 N. Y. Supp. 845.

. COLLECTIONS—PROOF OF HAND
WRITING

To relieve a bank from liability to
refund money paid to it for the account
of its principal through fraud or mis-
take, it must have actumlly paid over
the same to the principal, and the
giving the principal credit for the
amount on the bank’s books is not
sufficient.

A draft for §12.50, drawn on plaintiff
by a correspondent, was raised to
$5,000, and, as so mxsed cashed by
pl’mltlff upon defendmnt’s presenting
it indorsed for collection.

Held, that upon discovery of the
fraud, plaintiff could recover from de-
fendant the amount paid to it less
$12.50, unless the signature of the
drawer was also a forgery; and that
the fact that the genuine signature of
the drawer had been touched up a
little with a brush or quill, but not
essentially altered, did not constitute
it a forgery.

The testimony upon the part of de-
fendant to show that the signature of
the drawer of a draft was a forgery
was that of experts, who were un-
familiar with the signature, and who
only testified from scientific tests and
a comparison of the signabture with
those acknowledged to be genunine, and
from the appearance of the signature
of the draft in question. On the other-
hand, the drawer himself and various
persons who had seen him write, and
were familiar with his signature, all
swore that in their opinion the sig-
nature was genuine.

IIeld, that a finding in “favor of the
genuineness of the signature would
not be disturbed, and that the fact
that the drawer had written a letter in
reference to his signature, in which
he did not express himself in as po-
‘sitive terms as he did as a witness, in
no way discredited his testimony. 13
N. Y. Happ. 411, affirmed, without
opinion. United Stales National Bank

Monthly Loaw Digest and Reporter.

v. National Parle Bank, 29 N. E. Rep,
1028, N. Y. Court of Appeal.

7. CERTIFICATE OF DEPOSIT — Buyy
FIpEPURCHASERS—TRANSFEK “* Wiy
ouT RECOURSE V’—SET-OFY.

A bona fide purchaser of a negotiale
certificate of deposit for value before
maturlty, without notice of 0qmt1eb
is protected to the same extens as ay
innocent holder of other negotiable
paper. Bub if such certificate is trays
ferred when overdue the purchaser
takes it subject to all defences which
could have been made, had it remaineg
in the hands of the payec.

The indorsement of such paper ly
the payee before due, “ without re
course,”’ is not of 1tse1f sufficient to
charge the purchaser with notice of
defences of the maker,

Across the face of a certificate of
deposit in the usual form, payable to
the order of the payee on the return
of the certificate properly indorsel,
were stamped the words: ‘“ This certi-
ficate payable three months after date
with 6 per cent. interest per annu
for the time specified.” The instm
ment was transferred by the payee
more than three months after its date.
Held to be a time certificate, and dis
honored when sold.

In an action on a negotiable certif
cate of deposit transferred after du,
the maker may set off any cos
demand which existed in his fave
against the original payee at the tiue
of the transfer. IFirst Naf. Bank o
Rapid Oity v. Security Nat. Bank ¢
Sioux City, 51 N.W. Rep., 305. Xa
Supreme Ct.

S. DEPOSIT IN NAME OF WirE-
CHECKS BY HUSBAND — ASSIGNMET
BY BANK—RIGHTS OF ASSIGNEE.

Defendant deposited money inabauk
to the credit of himself as ¢ trusteefs
G. children.” Me testified that bt
deposited the money from time totint
for the last ten or fifteen years ast
gift to those children. Held, thatik

rusf, was irrevocable, not;hmfr remair
ing in defendant but the naked e
title. )

Defendant owed the bankers onb
note, and directed them to apply st

trust fund towards the payment ofb
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mote. They agreed to do that, and to
deliver the mnote as soon as their
cashier could make the proper entries.
Before the note was delivered, they
assigned for the benefit of crediters.
Defendant knew nothing of their finan-
¢ial embarrassment, or that they in-
tended to assign. Held, in an action
on such note by the assignees, that
the agreement to apply such trust
fund bound the bankers.

Defendant had made another depo-
sit in the name of his wife, and it was
understood by the bank that he could
check against the deposit. He subse-
quently checked against the deposit,
but his wife had not drawn on it, At
thetime defendant directed the appli-

- cation of the trust fund towards the
payment of his note, he directed, also,
. that enough be taken from the depo-
©sit in the name of his wife to pay the
balance due on his note. The bankers
agreed to this, and the wife ratified
* the act of defendant. Held, that this
_agreentent bound the bankers.
it The assignees were invested with no
< ligher or more extensive authority
B than the bankers, but were bound by
B those agreements equally with the
5 bankers.
& (ode, s. 1530, which provides that
E: deposits by married women of their
#carnings shall be paid only to such
E married women, does not apply to a
B deposit made by defendant in the
cmme of his wife. Sayre v. Weil, Ala.
e-Supreme Ct., 10 So. Rep., 546.

§€ Bus or BxcHANGE— See Bills and
= Notes 14.

¢ BILLS AND NOTES.

& |. DISCHARGE.

je. The acceptance by the payece of a
®matured note of part of the principal,
and delivery of the note to the maker
ith an intention to transfer the title
lereto, extinguishes the note, and
discharges the remainder of the debt.
v. Mutrie, Mass., 30 N. E. Rep.

g% 2. BurRDEN OF PROOT.

B8 In av action against the indorser of
g uegotiable note, while it is prime
pRocie sufficient to entitle plaintiff to
jecover, there being no denial of the

g s e
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signature, to produce the note in evid-
ence, and prove demand, protest, and
notice to the indorser, yet, where tho
defendant introduces evidence that the
note was fraudulently obtained or put
in cireulation, it is incumbent on plain-
6ifl' to prove thatheis abong fide holder
for value without notice. Hazard v.
Spencer, R. 1., 23 Atl. Rep. 729.

3. PAROL AGREEMENT.

In an action by the payee against the
maker of a promissory note which
specifies no time for payment, the latter
may show a contemporaneous parol
agreement that the same should not
mature until the payee’s marriage.
Horner v. Horner, Penn., 23 Atl. Rep.
441.

4. ACTION BY ASSIGNOR.

Where a complaint in an action on
certain notes against the makers there-
of states that plaintiff assigned the
notes to a bank as security for money,
and that the bank refused, and still
refuses, to bring suit thereon, and asks
judgment against defendants, ele., it
shows on its face that plaintift has no
ground of action against defendants.
Davis v. Erickson, Wash., 29 Pac.’Rep.
86.

5. CONSIDERATION.

The withdrawal of a suit against a
son is a sufficient consideration for a
note given by the father. Buscolo v.
Montesanto, Conn., 23 Atl. Rep. 714,

6. PAYMENT—SET-OFF.

Matters of account in favor of the
maker of a promissory note, and which
might be set-off against it, do not cons-
titute payment of the note ; otherwise,
if there is an agreement, expressed or
implied, that they shall be applied in
payment. Rugland v. Thompson, Minn.,
51 N. W. Rep. 604.

%. NOTE—WAIVER OF PROTEST.

The offer by indorsers, prior to the
maturity of the note, of a new note, in
renewal, is a waiver of notice of protest,
as it shows that the indorsers did not
expect the note to be paid at maturity,
and were not injured by failure to give
notice of dishonor. Jenkins v. White,
Penn., 23 Atl. Rep. 556.



8. BoNA FIDE PURCHASERS.

The transfer of anote before maturity,
in payment of an existing debt, without |
notice of failure of consideration of the y
note, is a transfer for value; and a
subsequent holder, to whom the title
passes from such transferee, may re-
cover on the note, whether or not he
pays value or has notice of such failure
of consideration. Herman v. Gunter,
Tex., 18 S. W. Rep. 428.

9. CERTIFICATE OF Drrosir—BoNA
FIDE PURCHASERS.

A bona fide purchaser of a negotiable
certificate of deposit for value, before
maturity, without notice of equities, is
protected to the same extent as an
innocent holder of other negotiable
paper. But if such certificate is trans-
ferred when overdue the purchaser
takes it subject to all defences which
could have been made, had it remained
in the hands of the payee. ZFirst Nat.
Bank of Rapid Oity v. Security Nat. Bank
of Sioux Oity, Neb., 51 N. W. Rep. 305.

10. GARNISHMENT — NEGOTIABLE
No7T=E.

‘Where the maker of negotiable notes
payable at a banking-house disclosed
the indebtedness by the notes, without
mentioning their negotiability, or
where payable, he will not be allowed
in a collateral proceeding to defeat a
judgment against him as garnishee by
showing that the notes were transferred
before maturity. Gatchell v. Foster,
Ala., 10 South. Rep. 434.

11. ProMissorYy NOTE
PAYEE’S
CHASER.

ForGinG
NAME — INNOCENT PUR-

‘Where the lawful custodian of a note,
payable to the order of a particular
payee, forges the payee’s name and
transfer the note to an innocent pur-
chaser for value, the latter acquires no
title as against the payee. The court
criticised and overruled Duke v. Hall,
9 Baxt. 282. Supreme Court of Tennes-
see, Roachk v. Woodall, 18 S. W. Rep.
407,

12. EXCHANGE OF NOTES-—PLEADING
COUNTER-CLAIM.

(1) The transfer and delivery of a Esson v. McGregor, Supreme Courtd
promissory note by the payee to the ' Canada, Feb. 1892.

Monthly Law Digest and Reporter.

malker of another note, in exchange
therefor, is a valuable consideratiyy
for the latter, and there is no faily,e
of consideration although the furyy,
subsequently becomes worthless.

(2) In an action against the muker
of a promissory note, an answer
failure of consideration will not enalje
him to offsel a worthless nute, 1o
which the note sued on was exchanged,
in the absence of allegations amounziny
to a counter-claim. N. Y. Court o
Appeal, Feb. 9, 1892, Rice v. Grung.,
1+ N. Y. Supp. 911, aflirmed.

13. PROMISSORY NOTE—IAILURE of
CONSIDERATION—LACHES.

In an action on & promissory note
the defence set up was that it wa
given in purchase of a machine fy
polishing wood, which machine did
not do the work for which it was pur
chased and which it was representel
to do. At the trial the evidence
showed that the machine had beg
used for a long time in connection with
building cars; that the work wa
under control of a contractor with the
defendant ; and that the superintend
ent of defendant’s establishment I
inspected the cars as they were finish
ed and delivered, as well as watchel
the progress of the work. Evidene
was offered on behalf of the defendan
to show that the contractor had neve
told himt that the machine was defer
tive, and he never knew it until the
case was tried ; and that the machin
could not be used until a fan had bea
attached to it for keeping off the dust.
The defendant himself was not ex
amined nor was an effort made t
obtain the evidence of the contracter
who had left the province. The jur
found in favour of plaintiffs, and anev
trial was refused on the ground {hu
defendant must be charged with th
knowledge of the contractor, or atal
events his superintendent was in3
position to discover the mannern
which the machine worked. Onap
peal to the Supreme Cowrt of (v
nada.

Held, that the new trial was propers
refused. Appeal dismissed with costs

|
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14. BILL OF EXCHANGE.

In an action on a bill of exchange
accepted by defendants, and  trans-
ferred to plaintiff in good faith, before
matority, it was not error to. enter
judgment for the face ot: the 1xxs§ru-
ment, with interest from its maturity,

though plaintiff purchased it at a dis- |

count. FPetri v. First Nat. Bank of
Fond dn Lae, Tex., 18 8, W. Rep.
752,
15. PRESENTMENT—NOTICE OF Dis-
HONOUR——WAIVER.

A statement by the indorser of a
dishonoured note to the holder that
he would see the maker about it, and
his subsequent statement that he had
seen the maker, who promised to pay
as soon as he could, with a request
from the indorser not to ** crowd the
note,”” are not in themselves sufficient
evidence of waiver of nofice of dis-
honour. Britton v. BMilson, Ontario Ct.

 of Appeal, Feb. 1892, (Can. L. 1T\)

Boyxa FIDE PURCHASER—See Bills
i and Notes S. 9.
; )

e

BONDS—SEE ALSO MuN. Corp.

1. CONDITION — BREACH — BONUS—
. LIQUIDATED DAMAGES.

t  In 1874 the county of Halton gave
i to the Hamilton and North-Western
3 Railway Company a bonus of $65,000
L tobe used in the coustruction of the
% railway, upon the condition that the
& company should remain ‘¢ indepen-
E%(Ient; " for twenty-one years. In 1888
# the Hamilton and North-Western Rail-
& way Company became (as was on the
& facts held) in effect merged in the
& Grand Trunk Railway Company and
& ceased to be an independent line.

B Held, affirming the judgment of the
€ Common Pleas Division and of Robert-
g son, J., at the trial, that there had been
g 2 breach of the condition entitling the
¥ plaintiffs to recover the whole amount
& of the bonus as liguidated damages.
@ County of Halton v. Grand Trunk Ry.
(0., Ont. Ct. of Appeal, March 1892,
S (Can. L. T.)

E 2 RLLEASE OF SURETY—ERASING
B NaME,

263

Co-sureties signed a penal bond while
in the haunds of the principal obligor,
t ou condition that such bond should not
! bea completed instrament until enough
1 co-sureties had signed and justified, in
* the respective amounts signed by each,
I to make up the full penal sum, and the
{ bond duly delivered to the proper
i officer for approval as required by law.
After the requisite solvent co-sureties
had signed, the name of one was erased
by drawing a line through his signa-
ture, his name in the body of the bond
and in the jurat, with the consent of
the principal obligor, but without
! notice to the other sureties. The bond
was subsequently delivered to the pro-
per officer for approval, his attention
called to the erasure and the bond was
then approved by him.

Held, that the erasure and discharge
of the one co-surety, having released
all those who signed after him, all the
other co-sureties were discharged. This
view of the principal coutention in the
case at bar is in perfect harmony with
the spirit and reason of the over-
whelming current of adjudicated cases
in the State and Federal courts in this
country. In some the facts are strik-
ingly similar to the case before us; in
more—in nearly all—the spirit and
reason of the decisions are the same.
See Smith v. U. 8.,2 Wall. 219 ; Smith
v. Weld, 2 Penn. St. 54 ; Dickerman v.
Miner, 43 Iowa, 508 ; State v. Craig, 58
id. 238 ; State v. McGonigle, 101 Mo.
358 ; State v. Churchill, 48 Ark. 426
Bank v. Sears, 4 Gray, 95; Commis-
sioners v. Daum, 80 Ky. 388 ; Graves
v. Tucker, 10 Smedes & M. §; Nash v.
Fugate, 24 Gratt. 202 ; 32 id. 595 ; Me-
Cormick v. Bay City, 23 Mich. 457.
State v. Allen, Miss. Sup. Ct. Jan.
1892,

BRAKEMEN, INTURIES TO—See Master
and Servant 4.

BREACH—See Bonds 1—Contracts 3
—Corp. 11.

BRrIDGE, DEFECTIVE—See Counties
2—Neg. 22.

BURDEN OF PRrROO¥—See Banks 1—
Bills and Notes 2—Mun. Corp. 8.

By Laws OF SOCIETY — See Ins-
26,
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CARRIERS—SEE ALSO PRINCIPAL
AND AGENT 4—NEG. 14—TRIAL 1.

OF GOODS.

1. DELAY IN DELIVERY—DAMAGES.

(1) In an action against a carrier
for delay in delivering cattle ship-
ped, evidence that the cattle sold
for $5,027.55, and that had they been
delivered in proper time and in proper
condition, they would have sold for
from 25 to 35 per cent. more, warrants
a verdict for 8745. A carrier of goods
shown to have been more than the
ordinary time upon the road bas the
burden of showing that the delay was
occasioned by causes excepted in the
shipping contract made at a reduced
rate. Missouri Pac. Ry. Co. v. Russell,
18 S.W. Rep., 594. Tex. Supreme Ct.

Delay Caused by Strikes.

(2) A carrier is not liable for delays
in transportation occasioned by a strike
of its employees, accompanied Dby
violence or intimidation which it and

e civil authorities are unable to
prevent. Notice of damage of stock,
required by a shipping contract to be
given before the removal of the stock
from the passession of the carrier, is
not required in the case of a claim for
damages for delay in transportation.
Lowisville & N. R. Co.v. Bell, 13 Ky.
L. Rep., 393, Ky. Superior Ct.

OF PASSENGERS.

2. CONDITIONS OF TICKET.

In consideration of issuinga round-
trip ticket at a reduced rate, the
carrier may insert as a condition of the
ticket that it shall not be good for a
return passage unless the ticket holder
shall identify himself as the original
purchaser to the satisfaction of the
carrier’s agent at the point of destina-
tion, and unless the ticket is signed
and stamped by said agent.

Where such a condition is contained
in the body of such ticketand no fraud
or unfair means of deception have
been resorted to by the carrier, the
assent of the ticket holder to the con-
dition will be conclusively presumed,
although he may not have signed the
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ticket. The ticket holder may be
gjected from a train for failure
comply with such a condition, thoug)
he may offer proof of identification t
the conductor. Abrem v. Gulf, (', ¢
.198 ‘)1; Ry. Co., Texas Supreme Ct., Jan,

3. BEJECTION OF PASSENGER — Day.
AGES.

‘Where a passenger on a railroad
train fell asleep at night, and was
carried past his destination, it wasng
the duty of the company to carry hin
to the next station, unless he puid or
offered to pay his fare to such station:
and, if the conductor had no reason to
believe that injury would result there
from, he had a right to put the ps
senger off.

A mere willingness on the part of
the passenger to pay the fare, w
accompanied by a move or act caleut
ated to suggest such willingness tothe
conductor, was not sufiicient to plae
the condueter in the wrong in ejecting
the passenger.

Though unnecessary force wereusel
in ¢jecting the passenger, his damages
would not include compensation for
his inconvenience in having to make
his way back to his station in the dark
Texas & P. Ry. Co. v. James, 18 5. W,
Rep. 589, Tex. Supreme Court.

4. RAILWAY—CONTRACT WITH Pas
SENGERS — REASONABLE A.CCOMMODY:
TION—OVERTFILLING CARRIAGES—NE
GLIGENCE — ATTACK TFROM FELLOW-
PASSENGERS — REMOTENESS OF Dy
AGE.

The plaintiff, whilst travelling fron
Sunderland to Hartlepool on the de
fendants’ line in a carriage admittedly
overcrowded, against which he re
mounstrated to the defendants’ servants
was assaulted by certain passengersi
the same compartment, in whose erit
tion from their houses the plaintif
had been engaged, and consequently
had incurred their ill-will and wasi
danger of being molested by them,d
which the defendants’ servants bad
notice. In consequence of the assaults
the plaintiff sustained personal iv
juries, in respect of which he hrought
an action claiming damages from tht
defendants. .
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Held, that the company was not
liable. Redhead v. The Midland Rail-
way Company, 9 B. & S. 519; 38 Law
7. Rep. Q. B. 169 ; Law Rep. 4 Q. B.
379, and Daniel v. The Metropolitan
Railway Company, 40 Law J. Rep. C.P.
(H. L.) 121; Law Rep. 5 H. L. 45,
followed. Pounder v. North IEastern
Ruail. Co.,61 L. J. Rep. Q. B. D. 136.

5. Goops REFUSED BY CONSIGNEE—
SALE BY CARRIER.

Held :—¥Where the consignee refuses
to accept goods from the carrier at the
place of delivery, the carrier is not
justified in selling the same by private
sale, without notice to the consignor
or consignee ; and a pretended author-
ization to sell by the consignee who
has refused to accept the goods is
without affect. The consignor in such

- case is entitled to recover the value of
the goods less freight and storage.
Cottingham v. G. T. R. Co., 7 M. L. R.

. (8. C.) 385.

CERTIFICATE—See Ins. 24,

JERTIFICATE OF DEPOSIT—See Banks
7—Bills and Notes 9.

CERTIORARI—See Crim. Law 16,

CHANGE OF BENETFICIARY—See Ins.
26.

CHARTER, VIOLATION Or¥—See Cor-
poration 4.

CHARTER PARTY—See Ship 2.
CourcH BuiLpDING—See Contracts 4.
CnurcH PEws—See Religious So-
¢ cieties 1.
i CmLp INJURIES To—See Neg. 11.

i CLUB.

i LiyBILITY OF STEWARD—A. steward
£ of an unlicensed social club who fur-
§ nished liquor to a member for a price
$ cxceeding the cost of the drink is guilty
gof selling liquor without a license,
R vithin Pa. Aet May 13, 1887, s. 15 (P.
£1. 108), although the liquor is pur-
gchased Ly the elub and the receipts
Efrom its sale are paid into the club
gireasury, the steward’s salary and
Bother club expenses being paid out of
he profits.  Com. v. Tierney, Pa. Quar.
£ss., 29 W. N. C. 194.
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COLLATERAL SECURITY—See Banks
5—Pledge.

CorLEcTIONS—See Banks 6.

CoLnisioN witTlt VilIicLE—Sce Neg.
18.

CorLLIsION 0™ TrAINS—See Railroad
Comp. 2.

CoMBINATION—See Corporations 10,

COMMUNICATIONS WITH ATTORNEY—
Crim, Law 10.

COMPANY.

1. WINDING-UP—SALE OF ASSETS BY
LIQUIDATOR — ORDER OF COUNTY
CouRrT APPROVING—R. 8. O. ¢. 183—
PRACTICE—APPEAL—FINAL ORDER.

The liquidator of a company, which
was being voluntarily wound up under
the Ontario Winding up Act, sold the
assets thereof en Dloc to a private
individual and then obtained from the
County Court an order approving of
the sale and making certain provisions
for the disposition of the purchase
moneys.

On appeal, it was held, that the order
was made without authority and that
it was a nullity.

Such an order is a ¢ final order,” as
nothing further remains to be done
under it, and, therefore, it is the
subject of appeal. In re D. 4. Jones
Company, Ontario Ct. of Appeal, Feb.
1892. (Can. L. T.)

2. WINDING-UP — DIRECTOR — IL-
LEGAL TRANSACTION — SUMMARY AP-
PLICATION TO SET ASIDE—R. S. 0. c.
188, s. 23, 8-5. 17,

Sub-seetion 17 of 5. 28 of R. S. O. c.
183, which provides for summary pro-
ceedings in the course of winding up a
company against directors and other
officers in respect of alleged misfeasance
or breach of trust, is not wide enough
to authorize the setting aside as a
breach of trust, on the summary ap-
plication of the liguidator, of a sale of
lands by the company to a director
especially where the lands have, at
the director’s request, been conveyed
by a eompany to the director's wife.
In re Bssex Oentre Manuf'g Co. Ontrrio
Ct. of Appeal. Jan. 1892. (Can. L.
T.)



3. WINDING-UP—DIRECTOR’S LIABI-
LITY — MISFEASANCE — PAYMENT OF
DIvineNDds ovT OF CAPITAL — ULTRA
VIRES — LAPSE OF TINME — STALENESS
OF DEMAND — STATUTE OF LIMITA-
TIONS.

The articles of association of @ com-
pany provided that interest at the rate
of five pexr cent. per annem should be
payable half-yearly on all money paid
on the shares until otherwise deter-
mined by the directors, and also that
no dividend or bonus should be paid
except out of the profits. Although
the company never earned any profits,
the directors, acting under a bona fide
mistake of law, made half-yearly pay-
ments of interest to the shareholders
from 1869 till 1878. In March, 1886,
the company was ordered to be wound
up.
commenced an action against the re-
presentatives of a deceased director,
who held office from 1869 until his
death in December, 1883, to recover
the moneys so misapplied.

Ield, that, assuming the Statute of ,
Limitations to be applicable, the time '’
did not Legin to run until the director !

ceased to hold office; but held, that
the Statute of Limitations had no ap-
plication. Held, further, that the cir-
cumstances did not justify the defence
of staleness of demand.

Whether the doctrine of staleness
of demand is applicable to the case of a
liquidatorsecking relief in respect of a
misapplication by adirector of the com-

pany’s funds which the company has !

no power to sanction, quere. Decision
of North, J., affirmed. In re Sharpe.
In re Bennett. Masonic and General
Life Assur. Co. v. Sharpe (App.) 61 L.
J. Rep., Chanc., 193.

4. WI'nING-UP—LIQUIDATORS’ COM-
MISSION—ALLOWANCE OF COMMISSION
ON SET-OFFS.

Ield, that in fixing the ligquidators’
commission in winding-up proceedings
of an insolvent bank, itis proper to take
into consideration amounts adjusted
oxr set off, but not actually received by
the liquidators. And in this case a
commission of two and a quarter per
cent. having been allowed on the gross
amount of moneys actually collected,
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a further commission of one ang 4
quarter per cent. on a sum of $231 000,
consisting of amounts adjusted or set.
off, was allowed.

So far as possible the amounts ulloy.
ed as compensation to liquidators iy
such winding-up proceedings shogld
be evenly spread over the whe
period of the liguidation, so as t
ensure vigilance and expedition ai ali
stages of the liquidation, as well 44
proper distribution among the liquid.
ators when more than <ne. Ia s

In June, 1889, the liquidator

Central Bank. Lye's Claim, Ontariv
Chancery Div., March 1892,(Can. L. T,

. 9. SOLICITOR — RETAINING LiEy—
DEBENTURE-HOLDER’S A.CTION.

A corporation issued debentures
charging all its property, present and
future, by way of  floating security,
' but so that the corporation is not to be
. af Iiberty to create any mortgage or
charge in priority to the said deben
tures.” Default having been made on
the debentures, a debenture-holders
action was commenced, in which the
i solicitor of tiie corporation claimed i
have a retaining lien on papers and
! documents of the corporation for costs
I incurred by the corporation after the

issue of the debentures, but before the
{ commencement of the action.
\ Held, that thelien was valid as again
‘the debenture-holders and their re
¥! ceiver.
1

The solicitor of & company who acs
. in the issue of debentures is not ther |
! fore debarred from setting up a retaie- |
ing lien for costs due to him as solicitir
. of the company against the debenture
! holders in respect of documents which,
Iif two solicitors had bLeen employed.
: would noti have been handed over to
; the solicitor acting for the debenture
{ holders. JIn re Suell (46 Law J. Rep
. Chanc. 627 ; Law Rep. 6 Ch. D. 16
| distinguished. Brunfon v. Electicl
Engincering Corporation (Lim.), 011
J. Rep. Chane., 256.

CoMPENSATION—See Contracts 3.
CoxprrAINT—See Pleading.

CoxpiTioNn—See Bonds 1.

. Coxprrioxs or Poricy—See Tus &
v 6. 9. 14, 21, 22,
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CoxpITIONS OF TIcKET—See Carriers
{)

CONDUCTOR OF STREEYT CAR — See
Neg. 17.

CONFLICT OF LAWS.
PERPETUITIES.

A testamentary disposition of per-
sonal property, lawful and valid at the

place of the testator’s domicile, where |

it was made, is enforceable in New
York, althcugh if made in New York
it would have been invalid as a viola-
tion of the statute against perpetuities.
16 N. Y. Supp. 137, affirmed. Cross v.
Cnited States Trust Co. of New XYork,
New York Court of Appeals, March 1,
1892.

CONSIDERATION —See Agreement—
Bills and Notes 5. 13—Contracts 1.

CONSTITUTIONAL LAW—StE
1150 CORPORATIONS 6.

1. POWER OF STATE TO REGULATE
BLEVATOR CHARGES.

A State has power to regulate the

- charges of grain elevators carried on
by individuals, and to enact that a

. violation of suech regulation shall be a
misdemeanor. Budd v. People of the
State of New York ; People of the State
of New York, ex rel. Annan, v. Walsh ;
People of the Siate of New York, ex rel.

" Pinlo, v. Walsh, United States Supreme
. Court, Feb. 29, 1892, 45 Alb. L. J. 354.

2. ForBIGN CORPORATIONS— FRAN-
. CHISE TAX—INTERSTATE COMMERCE.

A State may impose upon foreign
& corporations (including those organ-
¢ ized under the laws of other States)
E any conditions it may see it as a pre-
E: requisite to their doing any business
E: within its borders ; and Aet N. Y. May
¥ 20, 1851, exacting from all corporations
k oing business in the State a tax pro-
% portioned to the total amount of their
% capital stock, without regard to what
§ part thercof is employed within the
g Sate, or to the amount or kind of
B business done there, cannot be im-
E peached on the ground of repugnancy

g l0 any provisien of the federal con-
I stitution.
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The tax is purely a franchise tax,
and, even as applied to a corporation
engaged in bringing the products of
other States into New York for sale,
cannot be counsidered as a tax upon
interstate commmerce.

The articles of association of a cor-
poration stated that it was organized
to conduet the business of buying,
selling, leasing and operating mines
and mining claims, and smelting, re-
ducing, and refining works; of carry-
ing on a gencral mining, milling and
smelting business in all its branches ;
of conducting a general mercantile
business, by buying and selling such
merchandise, stores, and miners’ sup-
plies as are usually required by a
mining camp ; of building roads and
tramways necessary to the transporta-
tion of its products or procuring its
supplies ; of buying and selling real
estate required for its business; and,
generally, to do all things incidental
to a general mining business.

Held, that it was not a * manufac-
turing corporation,’” within the provi-
sions exempting such corporations from
the tax imposed by the said aet. Mr.
Justice Harlan, dissenting. Ilorn Silver
Min. Co. v. People of State of New York,
United States Supreme Ct., Feb. 1892.

CONSTRUCTION OF CERTIFICA E—See
Ins. 2S.

CoxsTrUCTION OF DEED—Sce Deed.

CONTEMPT, ADIJUDGING COMPTROL-
LER IN—See Mun. Corp. 6.

CONTRACTS IN RESTRAINT OF TRADE
—See Monopoly.

CONTRACTS —SeE ALSO CAR-
RIERS 4—CoORPORATIONS 1. 10. 11—
MARRIAGE—DMUN. Corr. 2. T—NEG. 5
— PRIN. AND AGENT 4 — SALE OF
Goops 3.

1. CONSIDERATION—PUBLIC POLICY.

An agreement to pay a bondsman for
becoming surety on a bond given to
obtain a license to sell liquor is not
against public policy. Bing v. Willey,
Pa., 23 Atl. Rep. 440.

2. RESCISSION — MISTAKE — PER-

FORMANCE OF CONDITIONS — REVOCA-
TION OF TRUST.
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By a deed made between B., grantor,
of the first part, P., grantce, of the
second part, and certaln named persons,
trustees, of the third part, B. conveyed
his farm with the stock and chattels
thercon to the trustees. The trusts
declared in the deed were that the
grantee should perform certain con-
ditions intended for the suppoit and
maintenance and other advantage of
the grantor, and if he survived the
grantor, the trustees were to convey
the property to him; if the grantor

should survive, the trustees should |

reconvey to him. The deed was executed
and acted on for some years, when an
action was brought by B. to have it seb
aside on the ground of mistake, he
alleging that when he executed it,
being illiterate and not understanding
the English language, Ire did not know
its terms. The trial judge found this
allegation proved by the evidence, and
ordered the deed to be set aside. The
full Court on appeal held against this
{inding of mistake, but affirmed the
decision setting aside the deed on the
ground that P., the grantee, had not
performed the conditions on which his
right to the property, in ease he sur-
vived, depended.

On appeal to the Supreme Court of
Canada :—

Icld, afirming the decision of the
Court below, that P. having failed to
perform the obligations which he had
undertaken, the trust in his favour
failed and the trustees held the pro-
perty in trust for B., in whose favour
the law raised a resulting trust. ZLoi-
rier v. Brulé, Supreme Ct. of Canada,
Nov. 1891.

3. BREACH OF CONTRACT—COMPEN-
SATION—DEFENCE.

T. entered into a contract with M.
& Co. to supply them with watches
to the value of £549 at certain specified
prices, the watches to be delivered as
they were ready, and paid by bills at
four months from delivery. Adter a

number of watches had been delivered | the time the rest of the plans

in terms of the contract, T. wrote on
26 Nov. 1889 intimating that he would
" no longer supply watches at the agreed
prices. On 30th Nov. . sent M. &
Co. bills for the price of walches
delivered prior to 26th Nov.

l

|

i
|
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Co. refused to accept these bhills in cop.
sequence of the intimation containeq
in D% letter of the 26th, and they met
an action at his instance for the prive
of his watches with a counter-claim of
damage on account of the pursuery
refusal to go on with the contract.

IHeld, (1) that the pursuer’s threa
that he would not go on with the
contract did not justify the defenders
in refusing to pay for goods delivered
under the contract; and (2) that their
refusal was a breach of eontract which
excluded any claim of damages on their
part against the pursuer. ZLhorncloe v,
MeDonald & Co., 29 Scob. Law Rep.
409.

4. ACTION BY ARCIHITECT FOR (‘o).
AMISSION — CosT OoF BUILDING MoRg
THAN AMOUNT CONTRACTED FOR—
Bas1s oF REMUNERATION—LIARILITY
OF MEMBERS OF BUILDING COMMITIEE
or¥ CHURCIL.

The defendants were the building
committee of a congregation, and fhe

i plaintiff sued them on the commem

counts to recover $213, a balance whid
he claimed the defendanis owed him
for his services as architect in connec
tion with the church the defendantshad
built. The defendants pleaded never
indebted and payment. A contractwas
entered into hetween the plaintil and
the defendants, by which the plaintid
was to prepare plans and specifications
for the chiatreh;it was a condition of the
engagement that the church the phin-
$iff was to plan should mnot cost mer
than $7,000 or $7,500, at the outside.
exclusive of the cost of the seating, hu
inclusive of the cost of the heating
apparatus. Instead of the church cost
ing under $7,500, it cost about $9,59
exclusive of the seating.

The plaintifl charged commission @
$10,000. The plaintiff sent the defar

, but M. & ' They continued to employ him afie

dants the plan and specifications fir
| the foundation some three weeks befare
he sent them the remainder of the
plans, and the foundation was built by
wrrived.
' so the defendants were commitied ©
the building ; the plaintifl assurd
" them that the church could be buil
for $7,500, and defendants proceeddd
" with the work according to his phns
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they knew that the cost would exceed
§7,500. The plaintiff sued, not on the
special eontract, but on a quantum
meruit. The congregation, for whom
the committee acted, were not an in-
corporated body.

Ield, that it was to the defendants
personally that eredit was given, and
that if there had been a breach of the
contract they were personally liable
to the plaintiff.

The defendants having shown that
the work had been done under a
special contract by which the church
was to cost not more than $7,500, they
could not be held liable to pay the
stipulated commission on more than
that amount ; as they did not know
that the cost would exceed the $7,500
until after they had begun the con-
struetion of the church according to
the plans and were committed to them,
the fact that they had used the plans
did not make them liable to pay com-
mission on the cost over $7.500.

Verdict for the plaintiff for $46.25
after allowing for payments made on
account. Macdonald v. Harrison, Ma-
nitoba Q. B., April 1892,

CONTRACT"R.

LIABILITY FOR DAMAGE TO PRro-
PEREY OF THIRD PARTY—LANDSLIP—
Vis MaJoR.

Under contract with the City of
Quebee, the defendant opened a trench
~for the introduction of water-pipes

along certain streets, in the course of
~ which operation a landslip oceurred
" opposite plaintift’s property, whereby

his house was seriously damaged.

Ield, that defendant was not f{reed
from ability by the fact of working
under contract. The contractor, as the
parly who personally does the act
i causing the damage, is more directly

liable to the person injured, than is
the party for whom he executes the
contract ; and especially is this se, if
135 in the present case) the work might
have been so done as that no damage
should result.

. The ocenrrence of such an accident
Saprine facie presumption that all
due and sufficient precautions and care
to avert, possible danger were not used,
and alleged ignorance of special dan-

l

s
l
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gers existing at the locality only
strengthens this presumption, for one
who undertakes o work of the kind is
bound to foresee and gnard against all
reasonable eventualities, and not doing
s0, cannob shelter himself under aplea
of vis major. St. Jean v. Peters, 17 Q.
L. R. 252.

CONTRIBUTORY NEGLIGENCE — Sce
Mun. Corp. 5—Neg. 6. 16. 28. 31. 33.
34. 36.

Co-PROPRIETOR—Sec Neg. 37.

COPYRIGHT.
INFRINGEMENT.

The copyright of & book deseribing
a new system of stenography does not
protect the system, when considered
simply as a system apart from the
language by which it is explained, so
as to make the illustration by another
of the same system in a different book,
employing totally different language,
an infringement. Griggs v. Perrin,
U.S.C. C. (N.Y.), 49 Fed. Rep. 15.

CORPORATE LIABILITIES — See Gor-
porations 3.

CORPORATIONS — SEE ALSO
PRINCIPAL AND AGENT 4.

1. CoxXTRACTS—ESTOPPEL TO DENY
AUTIHORITY.

The maker of a note to a corporation
is estopped from denying the power of
the corporation to loan the money for
which the note was given. Bond v.
Terrell Cotton & Woolen Manufacturing
Co., 183.W. Rep. 691, Tex. Supreme Ct.

2. POWERS OF AGENT — APPARENT
AUTHORITY.

Where the president and financial
agent of a duly incorporated univer-
sity, while acting within the scope of
his authority, and without assuming
to become individually responsible,
requests an avchiteet to prepare the
plans for a certain building, and the
architect knows that the said person
is comnected with the university, and
that the building is intended for a
public purpose, this is sufficient to put
him on inguiry, and the liability is
that of the principal, and not the
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ngen't.. Johnson v. drmstrong, 183. W.
Rep. 594, Tex. Supreme Court.

3. CORPORATE LIABILITIES—PROM-
ISSORY NOTES.

A note showing on its face that it
is given for the debt of a corporation,
and signed DLy the president,. with
words describing himself as such, is
the note of the corporation, and not
the personal obligation of the presi-
dent, in the absence of a personal
promise from him. Humber v. Orabd
Orchard & 0. T. Co., 13 Ky. L. Rep.
327, Ky. Superior Court.

4. DIssoLUTION — VIOLATION

CIIARTER.

OF

Where an action to dissolve a cor-
poration is brought by the attorney-
general in the name of the people,
without a relator, the fact that the
persons who applied to him to bring
the action were the very officers whose
negleet to perform their official duties
constitutes the cause for dissolution is
no bar to the action. People v. Buffalo
Stone & Cement Co., 29 N. . Rep. 947,
N. Y. Court of A.ppeal.

5. CREDITORS OF CORPORATION —
PRIORITY.

Where & manufacturing corporation
domieciled in another state entered into
a contract with an agent for the estab-
lishment of o branch of its business in
his own name, with the knowledge and
consent of the company, and under
which he contracted a large amount of
indebtedness, and therenpon made an
assignment for the benefit of his ere-
ditors,

Held, that o creditor of the company
was not entitled to a preference over
the creditors of such agent by reason
of the fact that moneys received from
the company had been used in his
business, or in the purchase of the
assigned property before the indebted-
ness o such creditor had acerued.
Mackellar v. Anchor Manus g Co., Minn.
Supreme Ct., 51 N. W. Rep. 616.

6. TAXATION—CONSTITUTIONAL LAW
—INTERSTATE COMMERCE.

A corporation organized in New Jer-
sey, and having its principal office

Monthly Law Digest and Reporter.

there, but which has an office in Ney.
York, and manufactures and sells some
of its wares in that State, is doing
business in New-York, within the
meaning of the corporation tax laws
of that State.

A State law imposing a tax on foreign
corporations doing business in the
State, based on the amount of capital
used by the corporation in such state,
is not a regulation of interstate com
merce. 15 N. Y. Supp. 446, affirmeq,
People ex Rel. Southern Cotton-0il (. v,
Wemple, 29 N. E. Rep., 1002, N. Y,
Court of Appeal.

7. CORPORATIONS DE FACTO — Lui-
BILITY — EXERCISE OF CORPORATE
FRANCHISE—ACCOUNT STATED.

Plaintiff sold goods to C., operating
as the ¢ South Publishing Co.,”” ata
time when no such company had been
incorporated. Seven months after the
last delivery of goods, C. and his
employees were incorporated as the
¢ Scuth Publishing Co.”

Held, that the company so organized
never having exercised any corporate
franchises prior to its organization,
plaintiff could not recover against it
for the goods sold, as a de facto cor
poration.

The act of the officers of the company
after organization, in recelving, ae
knowledging and retaining an account
for such goods, rendered by plaintif
could not render the company liable
as on an account stated, since there
could be no account stated where there
had been no prior transactions between
the parties. 14 N. Y. Supp. 917, e
versed. Bradley Fertilizer Co. v. Soulk
Pud. Co., 17 N. Y. Supp. 587, N. 1.
Com. Pleas.

S. RIGHT TO PURCHASE THEIR Ou¥
STOCK — CREDITORS — SENIORITY -
TRUST-DEED FOR BENEFIT OF CREDIT
ORS— AVOIDANCE—FRAUD.

Exceptions to the report of a refere
that he failed to find certain facts are
waived by failing to move for u recon
mitment of the report.

In the absence of statutory prohiti
tion, a corporation may purchaseshars
of its own stock, but the stockholden
are subject, in proper cases, to tht
rights of corporate creditors to resi
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to the capital stock as a trust fund for
the payment of their debts.

A stockholder, to whom the corpora-
{ion is indebted for stock, stands on
the same footing with other creditors,
unless liable to them as o stockholder.

Debts due from the corporation to
stockholders for stock are not entitled
to precedence over a debt due to the
president for money paid by him as
surety for the corporation. Blalock v.
Kernersville Manufg Co.,N. C. Supreme
Ct., 14 S. 1. Rep. 501.

9. KeepING DISORDERLY HOUSE—
[¥DICTMENT OF CORPORATION — AP-
PEARANCE BY ATTORNEY—JURISDIC-
TION.

If a corporation appears to an indict-
ment by an attorney of the court, it is
not necessary to take proceedings un-
der the statute to secure an appearance.
The burden will be on the corporation
to show that the appearance by the
attorney was unauthorized. It need not
appear in therecord that the trial court
ordered the clerk to enter an appear-
. ance and indorse the plea of not guilty.

It will be presumed that it was done.
* The quarter sessions is not an inferior
© court, in the sense that it must in all
. respects show its jurisdiction. After a
- demurrer to an indictment is overruled
. the court may pronounce judgment,
" unless leave is expressly given to
aswer over. A corporation is indiet-
able for keeping a disorderly house.
L. State v. Passaic County Agr. Soc., Su-
E preme Court of New Jersey, Feb. 1592.

el S

7

E 10. CoNTRACTS—VALIDITY—ULTRA
- Vires — PusLic PorLicy—* TRuUST 7
- COMBINATION.

An agreement by which all, or a
£ majority, of the stockholders of a cor-
& poration transfer their stocks to cer-
& tain trastees, in consideration of the
p-acreemaent of the stockhiolders of other
& companies and of the members of limit-
el partuerships, engaged in the same
(g business, to do likewise ; and by which
.21l are to receive, in lieu of their stocks
g nd interests so transferred, trust cer-
J§ tificates, to be issued by the frustees,
gEequal atb par to the par value of their
fslocks and interests, and by which the
Bgrustees are empowered, as apparent
jRowners of the stock, to elect directors
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of the several companies, and thereby
control their affairs in the interests of
the trust so created ; and are toreceive
all dividends made by theseveral com-
panies and limited partnerships, from
which, as a common fund, dividends
are to be made by the trustees to the
holders of the trust certificates, tends
to the creation of a monopoly, to con-
trol productions as well as prices, and
is against public policy. State, ex Rel.
Attorney-General v, Standard il Com-
pany, Ohio, Supreme Court, March
1892, (Alb. L. J.)

11. CONTRACT — TERMINATION —
BREACI.

Plaintiff contracted with a switeh
and signal company to become its
general manager for $5,000 per year,
also giving it the exclusive right fto
use all his inventions relating to the
signal business for $3,000 per year in
addition, together with 10 per cent.
of its net profits ; the contract to con-
tinue ten years, subject after two
years, to termination by either party
on one year’s notice, or by the death
or incapacity of the plaintiff; and,
in the event of  the terwmination
of this agreement, the said company
(by reason of the expenditures that
shall have been made during the con-
tinuance of this agreement) shall have
a license (not exclusive) to use all of

" the inventions that may have been
“used in carrying on the busines of the
*company, on the payment of 36,500
. per year.”’

Held, that the contract was not “ter-
minated > so as to bring into operation
the latter provision, by the discharge
of plaintiff without cause, and no suit
could be maintained for the $6,500
royalty.

The effect of the sbipulation relating
to the termination of the conbract was
only to give the company an option to
continue using the inventions on pay-
ing the $6,500 royalty, and, in the
absence of an exercise of the option,
the royalty would not become due.

An admission by the company’s
president, on plaintiff’s discharge,
that they would pay the royalties,
would not bind the company, iu the
absence of evidence that he was
authorized to make such promise, or
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to put such a construction upon the
contract. O’Brien and Peckham, JJ.,
dissenting. 13 N.'Y. Supp. 612, affirmed.
Johnson v. Union Switch & Signal Co.
N.Y. Ct. of App., 29 N. E. Rep., 964.

12. POWER OF DIRECTORS TO VOTE
SALARY—RATIFICATION.

Where three persons, a majority of
the directors of a corporation, each
heing a salaried officer, pass a vote
appointing one of their number as the
agent of the corporation to make a
contract with the others, and then
pass another vote appointing one of
the latter to make a contract with the
first one, continuing in force for a cer-
tain time agreements which were about
to expire, and by which they were to
receive a certain salary, such contracts
are voidable by the corporation, as the
directors occupy a fiduciary position,
and have no authority to represent the
corporation in any transaction in
which they are personally interested.

Where such contracts were made in
October 1887, and there was nothing
to show that the stockholders had any
knowledge of them until the day of
their next meeting, which wasin May,
1888, and no other meeting was held
until May, 1889, when new directors
were chosen, who promptly repudiated
them, the delay was not such as to
preclude the corporation from availing
itself of the original invalidity of the
contracts. Mallory v. Mallory- Wheeler
Cv., Supreme Court of Erroxs of Conn.,
June 1891. R. R. and Corp., L. J.

13. INSOLVENT — CANNOT PREFER
CREDITORS.

Where a receiver is appointed in a
proceeding for ereditors supplemental
to execution, he has the rights of such
creditors, and may maintain a credit-
or’s bill to discover assets of the estate
over which he is appointed.

An insolvent corporation cannot
prefer one creditor to another. When
the corporation becomes insolvent, the
directors occupy the position of trus-
tees for the creditor. Heimbery v.
Chicago Cheese Co., Circuit Court of
Cook County, 24 Chicago Leg. News
296.

Note.
But see No. 14 infra.
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14. INSOLVENCY — PREFERENCES —
ASSIGNMENT FOR BENEFIT OF CREDIT
ORS.

An insolvent corporation may prefey
creditors by way of mortgage.

Directors of an insolvent corporatioy
do not become trustees for all {he
creditors alike, so as to prevent thejy
giving valid security by way of prefer.
ence to stockholders or directors.

‘Where it does not appear that gt
the time of the execution of a mortgage
by an insolvent corporation to sccure
certain creditors, the officers theref
had any purpose of making a genen
assignment theveafter, or that sud
creditors had any knowledge of any
such purpose, although such an assign.
ment was thereafter made, or that the
mortgage by its terms creates any
trust, or provides for any transfer
other than to secure the payment of
honest debts, it will not have the effect
of a general assignment for the benefi
of creditoxs. Bank of Montreal v. J.E,
Potts Salt & Lumber Co., 51 N. W, Rep,
512, Mich. Supreme Ct.

15. TRANSFER OF STOCK— VALIDITY
— STOCKHOLDERS’ MEETING — RiGar
TO SELL — ASSIGNMENT FOR BENEFT
OF CREDITORS.

The charter of a corporation provil
ed that its ‘“ shares shall be transferrel
in such manner as shall be prescribed
by the by-laws of the corporation.”
These by-laws provided that the trea
surer shall keep a book, which shal
be part of the corporation records, “in
which he shall register the namese
all the stockholders, and the numbu
of shares held by each.’” The certif
cate of stock preseribed by the by-law:
contained these words : ¢ Transierable
only in person or by attorney on the
transfer books of the corporation, anl
on the surrender of this certificate”
There was no by-law prescribing hov
stock should be transferred, and m
stock ledger or transfer book was kept
except the certificate book, whichcr
tained marginal stubs, setting forl
the new certificate number, the of
certificate number, the nawmes fre
whom and to whom transferred, dit
of transfer, and receipt for the ne
certificate, signed by the transiere
Pasted to the marginal stubs were th
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old surrendered certificates. This was
the uniform system of transfer follow-
od, and the holder of the new certifi-
c.xte was recognized by the corporation
as a stoe kholder

Held, that the corporation, by per-
mitting the transfers to be nu wle and
entered on its certificate book in the
manner stated, waived any require-
ments of t}x'zmst‘er “ in person or by at-
torney.”’

It being competent for the corpor-
ation to make such waiver, the entries
of the transfers on its eertificate Look
were sufficient to vest legal title to the
stock in the tmnst‘eru,s
binding on the corpo ation
creditors.

Bven if such trausfers were

+ safficient to pass the legal title to the
. stoek, and the t;mnstu‘eea, having paid
© full value, took only an equlmble title
. thereto, the fact that notice of v stock-
¢ Jiolders” meebing, which authorized o
':aenenl 'wsxgmnenb for the benefit of
;clcdlwm, was given to such trans-
 ferees, and nob “to the former stock-
5‘ holders, did not render the action of
' the meeting void : such former holders
" having 2 bare legal title, not coupled
e with an interest.
. The by-laws also required that, be-
- fore a sale of stock, the holder should

and its

visting  stockholders, who had the
s right of pre-emption of such stock
he selling price.

Held, that the corporation having
permitted the transfers to be made,
the inference therefrom is that the
offer had been made and declined, or
that the requirement had been waived.
If such ofter was neither made and
M icclined, nor waived, the requirement
heing solely for the benefit of those
Bvho were stockholders at the time,
sione other could raise the objection.
8 A stockbolder of such corporation
fidied, leaving his stock to his executors,
\vho tovet,lu.r with testator, owned all
e stocl\, and who, upon “due notice

Rolders for the purpose, transferred
Bue stock to themselves in accordance
vith the terms of the testator’s will,

ud subsequently, as holders of the

f

and were .

ffer it in writing, throngh the trea- .
urer of the corpomtxon, to the then

" sbated thus.
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stoek, made a general assignment of
the effeets of the corporation for the
benefib of ereditors.

Ileld, that the transfer
assignment were legal.  American Nat.
Bank v. Oriental Mills, Supreme Court
of Rhode Island, Dee. 1891.

of stock

16. RESIDENCE OF — WitskE HEAD
OrFFICE EXIsTs—CaNyor CHANGE RE-
SIDENCE—33 V. ¢. 60 (N. B.)

This was o motion for & non-suit on
review frowm the City Court of Moncton,
The action was brought by the plain-
6ifts, @ corporation created for banking
by the legislature of Nova Scotia, hav-
ing their head office at Halitux, in that

. } provinee, and a branch at the city of
not

Moneton. The defendant did nob reside
in the city of Monecton, and the only
question was whether the City Court
had the jurisdietion which is given to
it by 53 V., c. 60, s. 70 (N. B.), which
enacts, ¢ The jurisdiction of the Court
in actions where the sum demanded
exceeds the sum of twenty dollars shall
be confined to causes in which the
plaintiff or defendant, or one of the
plaintiffs or defendants, resides in the
city of Moneton.” The motion was made
on the ground that the plaintiffs had
no residence in the city of Moncton,
against which it was urged that the
plaintiffs had a branch office and did
business in Moncton, and therefore had
aresidence sufficient to satisfy the Act.

Held, that this was not sufficient. The
law on this subject in Canada may be
The corporation, in law,
may be said to be born in the province
where by law it is ereated and organiz-
ed, and to reside where, by or under
authority of its charter, its principal
office is. A corporation, therefore,
created by and organized by the laws
of Nova Scotia and having its principal
office there, is, under our constitution

“and laws, a resident of that province,
. possessing all the rights and having all

il themselves of a meebmd of stock-

the powers its charter confers, but
limited to the confines of the province.
It cannot migrate or change its resi-
dence without the consent, express or
implied, of the leoxshbure of its pro-
vince, but it may transact business
wherever its charter allows unless pro-
hibited by local laws ; it must dwell in
M. L. D. & R. 19
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the province of its creation and cannot
migrate to any other sovereignty. It
follows that the defendant’s contention
must be allowed and anon- uitentered,
and the bank must pay the costs of
review. The Bank of Novae Scotia v. Me-
Kinnon, Supreme Ct. New Brunswick,
March 1892, (Can. L. T.) :

COSTS —SeE ALso Ins. 5. 27 —
LiBEL 1—MUN. Corp. 4—TAXATION 2.

TRADE MARK—INFRINGEMENT—IN-
NOCENT PURCHASER.

Defendants bought from E., at a
cost of 17s. 6d., a box of 500 cigarettes
bearing a label which was a very close
imitation of the registered trade mark
used by the plaintiffs upon the boxes
in which they sold the cigarettes made
by them. The defendants bought the
cigarettes under the belief that they
weremade by the plaintiffs. The plain-
tiffs served the defendants with a writ
and notice of motion for an injunetion
to restrain them from infringing their
trade mark or selling the cigarettes.
The defendants at once returned to E.
the greater part of the cigarettes, and,
by their affidavit, submitted to abide
by any order the Court should make,
but contended that they ought not to
be made to pay the costs.

Held, that there oughtto be no order
as to costs. Upmann v. Forester (52
Law J. Rep. Chanc. 946 ; Law Rep. 24
Ch. D. 231) discussed. American To-
bacco Co. v. Guest, 61 L. J. Rep. Chane.
2492.

CounciL.—See Mun. Corp. 12.

COUNCILOR, NOMINATION—See Mun.
Corp. 12.

COUNTER - CLAIM — See Bills and
Notes 12.

COUNTIES.
1. MANDAMUS—RES JUDICATA.

In maendamus proceedings by a rail-
road company against county officers
to compel them to issue bonds in aid
of the company, it appeared that the
parties were the same parties toa prior
injunction suit, wherein were litigated,
or might have been litigated, all the
questions which could arise in the

i were res judicata.

Monthly Law Digest and Reporter.

mandaemus proceedings, except a ques.
tion as to the tender of the company;
stock for such bonds. :
Held, that all such questions. except
the question of the tender of stock,
Chicago, K. & W. b,
Co. v. Block, 29 Pac. Rep. 96, Kup,
Supreme Court. '

2. DEFECTIVE BRIDGE—RESPONDE~
AT SUPERIOR.

A county is liable for the iujurig
sustained by a horse in falling throngl
a bridge over which it was being driven,
where such bridge had been left un
guarded by a contractor who was re
pairing it, for the county. Park v,
Oomm?rs of Adams County, Ind. App.
Ct., 30 N. E. Rep. 147.

CRrREDIT—See Sale of Goods 5.

CREDITORS OF CORPORATION — S
Corporations 5. 8. 13. 14.

CRIMINAL LAW AND PRO
CEDURE.

1. FORMER ACQUITTAL.

An acquittal on a charge of illegally
selling liquor subsequent to a certain
date is not a bar to a prosecution for
illegal sales prior to that date. N.1.
Ct. of Appeals, Feb. 1892. Peopler.
Sinell, 12 N. Y. Supp. 40 affirmed.

2. LLARCENY.

On a prosecution for larceny, whewe
the evidence shows that defendant
struck the hand of a person who wa
showing him money, but doesnot sho
whether he got the money, or mers
knocked it to the ground, where itws
lost, it is error to refuse to chargeih
defendant cannot be convicted unles
he got the money into his handsw
actual possession, since that alf
would constitute larceny. Thomps
v. State, Ala., 10 South. Rep. 520.

3. EMBEZZLEMENT — WHaAT C I
TUTES—LARCENY.

A clerk, who withdraws from tt
money-drawer of a cash-register monf
that he had deposited a moment befo
without registering the sale of tht
article for which it had been receive
is guilty of embezzlement.
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He was noue the less guilty of em-
bezzlement because the purchase was,
a feigned one, made by a detective,
with money furnished by the master.
Commorwealth v. Ryan, Massachusetts
Supreme Judicial Court, Feb. 1892.

§. LARCENY—ATIEMPT 10O STEAL—
Pupry PocKET.

If a person tries to pick a pocket, he
isguilty ofan attempt to steal, without
proof that there was anything in the
pocket. The Queen v. Collins (33 L.
J. Rep. M. C. 37) over ruled. The
Queen v. Brown (24 Q. B. D. 357)
followed. Reg. v. Henry King, Tho-
mas Atkins & Williem Jackson, 61 Law
J. Rep. M. C. 116.

3. SELF-DEFENCE—IPROVOCATION.

Deceased called defendant a ¢* liar,”?
. whereupon defendant struck or slap-
iped him, bnt with no intention of
provoking a difficulty. Thereapon
i they both drew pistols and fired.

Held, that though deceased fired
first, and defendant fired to save his
own life, he was not entitled to the
plea of self-defence ; the difficulty
having been provoked by him, though
le may not have intended it. Polk v.
State, Tex. 18 S. W. Rep. 467.

. 6. MURDER—EVIDENCE—JOINT Dg-

"FEXDANTS.
A

& Where, on an indictmnent containing
g2 single count, charging two defen-
Rdants with jointly committing murder,
goue of the defendants is tried alone,
gevidence showing him to have com-
uitted the murder alone is sufficiens
Blora conviction. People v. Cotto, N.Y.

gLt of Appeals, Feb. 9, 1892.
. PRINCIPAYL. AND ACCESSORY.

f¢ Ouc indicted as principal merely
ktan be convicted on evidence proving
fuin guilty as principal in the second
Rdecree, if the facts be such as that the
Bkt by which the erime was perpe-
prated will, on established principles
B law, be imputed to him as commit-
1 by himself through the ageney of
ganother.  In such case, the distinction
B degree is immaterial.  Collins v.

|l G, 14 8. B. Rep. 474.
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8. CRUELTY TO ANIMALS — NON-
FEASANCE — No EVIDENCE oF GUILTY
KNOWLEDGE OF ANIMAL’s CONDITION
—PREVENTION OF CRUELTY T0 ANI-
MALS Acr, 1849 (12 & 18 V., ¢. 92),
s. 2.

The appellant, a receiver of large
consignments of cattle, which he was
supposed to personally receive and
attend to, had not removed the head
ropes from the cattle (which arrived
in port on Saturday) until the Monday
following. The magistrates having
convicted the defendant of cruelty
for not removing the head ropes, the
defendant appealed on the ground
that there was no guilty knowledge on
his part,and that there was no inten-
tional cruelty on his part.

Held, that there being no evidence of
u guilty konowledge on the appellant’s
part, or that the appellant wilfully
abstained from the knowledge of the
alleged cruelty, the conviction must
be quashed. [Hlliolt v. Osborn, Q. B.
Div., April 1891, 17 Cox’s Crim. Cas.
346.

9. EVIDENCE — DYING DECLARA-
PIONS.

The fact that a dying declaration is
untrue, in that it includes among the
agsailants one who could not havebeen
present, does not affect its admissibility
against the others, but only its credi-

bility. White v. State, Tex., 18 S. W,
Rep. 462.
10. EVIDENCE — COMMUNICATIONS

WITH ATTORNEY.

Testimony of deceased’s attorney
that, several days before the killing,
deceased asked his advice as to how he
could kill defendant and avoid the
legal consequences, - not within the
rule of privileged co. munications be-
tween attorney and client. Fverelt v.
State, Tex., 18 S. W. Rep. 674.

11. PRACTICE—VENIRES.
Where jurors are summoned by a de

facto officer, and attend, and are sworn
and serve, the authority of the officer
cannot be questioned by the prisoner.
State v. McGraw, S. Car., 14 S. E. Rep.
630.

12. PRACTICE — FALSE PRETENCES.
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An information for obtaining money
under false pretences alleged that de-
fendant falsely represented that he
was collecting money for a woman
whose son was killed in an accident,
and that B, being deceived thereby,

the Detroit Stove-Works:

Ileld, that the indictment was fatally
defective in failing to allege that B
had any connection with the stove-
works, as agent or otherwise. People
v. Behee, Mich., 51 N. W. Rep. 515.

13. APPEAL—OBIECTIONS WAIVED—
JupiciaL NOTICE.

{1) Where a juror was rejected in a
criminal case because of an opinion us
to the guilt or innocence of the prisoner,
which he said would influence his
conduct in the jury box, and it did not
appear that defendant’s right to cross-
examine the juror was in any manner
asserted or denied at the trial, it can
not be claimed on appeal that no op-
portunity was given for such examina-
tion.

(2) A court will take judicial notice
that a certain town is in a certain
county. People v. Breese, 7 Cow. 429 ;
Vanderwerker v. People, 5 Wend. 530 ;
Chapman v. Wilber, 6 Hill. 475, N. Y.
Ct. of Appeals, March 1, 1892. People
v. Wood, (Alb. I.. J.).

14. PERJURY—INDICTMENT — EvVID-
ENCE IN SUPPORT OF AVERMENT AM-
BIGUOUS.

The averment in an indietment for
perjury must be proved precisely.

In an indictment for perjury the
averment stated that the prisoner
swore he saw W. ‘“ about fifteen min-
utes after the hour of eleven o’clock in
the foremoon ”’ on a particular day,
whereas it was proved that he had
sworn that he saw W. about a quarter
past eieven on the day in question,
but had not sworn as to whether it was
in the forenoon or in the afternoon :

Held, that the evidence being am-
biguous, the averment in the indict-
nent Was not proved. Reg. v. Bird,
17 Cox. Crim. Cases 387.

15. PRACTICE—PLEA OF AUTREFOIS
CoNvicT — MANSLAUGHTER — SUM-
MARY CONVICTION FOR ASSAULT—42
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AND 43 V. ¢. 49, s. 27, StB-sper, 3
(SUMMARY JURISDICTION AcT, 1870,

Where there has been a summary
conviction under the Summary Juris.
dietion Aect, 1879, for assault, and the

delivered to him 33 of the moneys of : PCrSon assaulted subsequently dics
© injuries caused by the acts constituting

the assault, a plea of autrefois convig
is not a good auswer by the person y
sumnmrily convicted to an indictment
for the manslaughter of the persy
assaulted. Reg. v. Friel, 17 Cox’s Crim,
Cases, 325.

16. PRACTICE—J URISDICTION OF THE
VICE-CHANCELLOR’S COURT AT Ciy
BRIDGE — SPINNING-HOUSE — CllARGE
OF ‘ WALKING WITH A MEMBER of
THE UNIVERSITY ?’—WRONGFUL Coy
VICTION—OFFENCE NOT KNOWN T0 THE
Law—CHIARTER OF THE UNIVERSITY
OF CAMBRIDGE, 26TH APRIL, 1551—i3
BrLiz. c. 29, s. 2—HaABEAS Corpus—
CERTIORARI.

A conviction is bad where the charg
does not in terms shew a legal offence
although the meaning of the charge
was understood by the parby charged.
and was in a form used time out i
mind in the Court before which the
party was so charged.

Rule aisi for a writ of habeas corpu
and also for a writ of certiorari on e
half of one D. H., who had been arrest
‘ed at Cambridge by the Universiy
constables, and charged Dbefore the
Vice-Chancellor of the University with
“ walking with a member of the Ui
versity.’”” This charge was .ead overty
her, and she pleaded * not guilly”
Bvidence was given as to her beis
seen walking with a member of th
University, and also as to her being:
woman of bad character. The Vie
Chancellor committed her for fourtea
days to the Spinning-house, and th
warrant of commitment stated thatsh
lnd been charged with, and convicd
of, “ walking “with a member of ik
Unlverswy " It appeaved that th
above was a common form adopted it
the Vice-Chancellor’s Court when
was intended to charge a woman witt

walking with such a member “ff
immoral purposes,” and that foralm
time it had been taken to mean sichs
charge, and that it was intended in th
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casé 56 to charge and conviet the said
D H., and so to enter the conviction
on she warrant of commitment.

Held, that the rule should be made
absolute ; that the proceedings in the
Viee-Chancellor’s Court were irregular;
that the appellant had not been charged
within the words of the charter as
o suspected of evil ”; that she had
leen charged with an offence not within
thejurrsdiction of the Vice-Chancellor ;
that she had not been charged with
any other offence, nor had the charge
been altered or amended, and that
consequently the convietion was bad.
Ex parte Daisy Hopkins, 61 L. J. Q. B.
240

CRUELTY TO ANIMALS—See Crim.
Law 8.

CusroM—See Neg. 26.

DaM—See Master and Servant 9—
Injunct. 1.

DAMAGES.—SEE ALSO CARRIERS
1. 3. 4—CONTRACTOR—EVIDENCE 33—
PExPRESS CO.—-MARRIAGE—-MUN. CORP.
2, 5—NEG. 11, 23. 33. 37—NUISANCE 1
~QFFICERS — PRIN. AND AGENT 4—
RarLroAD Coap. 2. 4. 6—TEr, Coarp.
9 — TRESPASS TO LAND — WATER
" Coap, 2.

. PROCEEDINGS TO OBTAIN PAYMENT

L oF DEBY — MALICE — WANT OF PROB- -

ABLE CAUSE.

Held, if there be neither malice nor
want of probable cause, a creditor is
nof liable in damages by reason of pro
ceedings taken by him in the exercise
of his right, to enforce the payment of

ings have been set aside by the Court
for informalities. Scott v. MeCuffrey,
1Q. R. (Q. B.) 123.

2 ARREST AS A DANGEROUS LuU-
NiTIc—PROBABLE CAUSE.

2 Hldd (1) That arrest and privation
50l liberty on the charge of being a dan-
grerous lunatic, although such charge
Hdoes uot involve any moral turpitude,
gentitles the person so arrested to daw-
Bses, if the proceedings be taken
grithout reasonable or probable cause.
(2) Where an information was laid

his debt, whether by execution, capias,
or otherwise, although such proceed-
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by the defendant against a person as a
dangerous lunatic, without the consent
or knowledge of his friends and rela-
tives, and it appeared that the person
had always been perfectly harmless,
and that defendant’s apparent motive
was to oust him from the house oc-
cupied by him, which belonged to the
defendant, it was held that the pro-
ceedings were instituted without pro-
bable eause,and damages wereawarded.
Générevxy v. Murphy, Superior Court,
Montreal. In Review, Johnson C. J.,
Mathieu, Wurtele, J. J. (Mathieu J.
dissenting) May 30, 1891. (L. N.)

DANGEROUS MACHINERY—See Mas.-
ter and Servant 1, 7. 8.

DaNGEROUS PrEMISES—See Neg. 7.
8.9.

DeEBENTURE HOLDERS’ AcTION—See
Companies 5.

Deer o¥ ANOTHER — See Frauds,
Statute of, 1. 2.

DeBTS, FIRM AND PrIvare — See
Partnership 7.

DEED.

COXSTRUCTION Or— TRUST — PAROL
EVIDENCE OF—ENFORCEMENT — FIND-
INGS OF FACT — NON-INTERFERENCE
WITH.

A suit was brought to enforece an
alleged trust in a deed absolute on its
face, or, in the alternative, to have
the property reconveyed or sold upon
the terms of the alleged agreement.
The defendant claimed that he had
given valuable consideration for the
property, which had been accepted by
the plaintiff in full satisfaction and
payment. At the trial parol evidence
was given to establish the alleged trust
and a decree was made granting the
alternativerelief prayed forand direct-
ing the property to be sold and the
proceeds applied as the plaintiff claim-
ed bad been agreed. The Court affirm-
ed this decree.

Held, that the existence of the trust
having been found as a fact by the
Court of first instance and the finding
having been affirmed by the full Court,
it should not be disturbed ; and the
appeal was dismissed with costs.
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Bowker v. Laumeister, Supreme Court | ¢ with the clerk of the court Whicl
of Canada, Nov. 1891. gave such decision, or of which ()
DEFECTIVE BRIDGE—See Neg. 22, judges who gave such decision

i members, or with the proper oflice

DEFECTIVE SIDEWALK—See Neg. 20. | for receiving moneys paid info syq
DErExcE—See Contracts 3. court.” Bys. 4 of R. 8. C. c. 9

¢ DELIVERY oF Mg ) amended, the distribution of cases for
DELAY IN DELIVERY OF MESSAGE— | {11 in Gutario between the Court of

See Tel. Comp. Appeal and the several Divisions of

DELAY IN DELIVERY—See Carriers1. | the High Court of Justice shall, if ny
. S— 3 0OF—See Banks | Preseribed by the Iaw of the provinee

DxrposIT CERTIFICATE OF—See Banks ! or practice of the cours, be arrange]

i by the judges.

DEpoSIT, IN NAME 0¥ WI¥E—See | 'In the North Perth election case the

7.

Banks 8. petition was filed in the Chuncery
DEposIT, CERTIFICATE OF — See p1v131011 and :lSSlgll(id for trm].tg by
Banks 7. judges of the Queen’s Bench Divisigy,

N Mectione | Lhe deposit was made with the regis
Drrosir, BLecrioN—See Blections. | tray of the Chancery Division. In the

DEPOSITORS, RIGHTS 0F—Sece Banks | West Northumberland ease the peti-

4. ! tion was filed in the Court of Appel
DESCRIPTION OF BUILDING — See | and tried })efox'e two Jﬂ(}wes of one of
Ins, 3. i the Divisions of the H)ggh Court, the

. . deposit being made with the registrar
DIRECTORS—See Companies 2. 3.— | of the Court of Appeal. On motion

COI‘pOl‘&tiOllS 12. _Evid. 1. ‘ quash the a.ppea,] B
DiscHARGE—See Bills 1. -  Held, that making the deposit with
DISORDERLY HousEk — See Corpor- ' the registrar of the court in which the
ation 9. . petition was filed was a sufficient eom-

D1ssOLUTION OF CORPORATION—See pliance with the Act,
0 N — > U . . . Y,
Corporation 4. ! Held, further, that as in the North

: Perth case, the deposit was made with
DISTRIBUTION OF ASSETS — See In- | the officer who was the accountant of

surance 27, . the Supreme Court of Judicature, .

DoyINIoN ELECrions — See Elec- | therefore, the proper officer to receir
tions ) moneys paid into any of the Divisions
of the Court, the statute was on a

Dur Care—See Ins. 1. other ground sufficiently complied
DYING DECLARATIONS — See Crim. | with. . L .
Law 9. The motions were dismissed with

. o~ costs. West Northumberland Dominin
BIEOTION OF PASSENGER—See Car- Llection ; North Perth Dom. Flectin,

riers 3. Supreme Ct. of Canada, Feb. 1892,

BELECTIONS. t  BLECTORAL FRANCHISE AcT R.S.C
! ¢. 5—See Mandamus.

DoMINION CONTROVERTED ELEC -
TIONS ACT — APPEAL — DEPOSIT — ELEecTRIC LIGHT WIRE — See I

PROPER OFFICER—R. 8. C. c. 9, s, 51 | Junction 2.—Neg. 21.

—54 & 55 V., c. 20, 8. 12. ELECTRIC RAILROADS—See Neg. I§
By s. 51 of the Controverted Elec @ ELEVATED RAILROAD—See Railral

tions Act, R. 8. C. c. 9, as amended by | Comp. 4.

54 & 55 V., c. 20, 5. 12, a party desir- - _ . "

ing to app,ezbl from the decision of a 5_13122‘.‘&’11‘; R—See Master and Servu
judge on a preliminary objection, or g 1o
from the decision of the judges who . ELEVATOR CHARGES, Power o
have tried the petition, is to deposit STATE T0 Fix—See Constit. Law 1.

the sum specified as security for costs | EMBEZzLEMENT—See Crim. Lavs
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EMINENT DOMAIN.

1. VALUE OF LAND TAKEN—EXPERT

EVIDENCE.
Where farmers or others give their

opinions, as experts, as to the market -

value of land with which they are
acquainted, it is not improper, upon
cross-examination, for the purpose of
testing their kuowledge and compe-
teney, toinquire of them concerning
the sales of adjoining land. Chicego, XK.
& N. Ry. Co. v. Stewart, 28 Pac, Rep.
1017, Kansas Supreme Ct.

9, REMEDIES OF LAXND-OWNERS —
ProoF OF VALUE—RES JUDICATA.

In an action for damages to real
- property by the construction of a rail-
- road, evidence of the rental value of
. the premises for an appropriate pur-
[ pose is admissible, although the pre-
mises were not used for such purpose
abthe time in question, nor since.
Ajudgmentin aformeraction against
arailroad company for damages to real
property from the construction of its
railroad, sustained to the time of the
commencement of such former action,
is not a bar to an action for such
damages accruing subsequently.
Proceedings to condemn land for rail-
way purposes will not operate as a bar
to an action for damages by a land
owner until such proceedings have
been completed and the damages asses-
sed. Rumsey v. New-York & N, E. R.
g«;.,l’Z N.Y. Supp. 672, N.Y. Supreme

£ 3. TAKING FOR STREET — MEASURE
% OF DAMAGES—AWARD.

% Intaking land for a street opening,
% the measure of damage to a building
% thereon, a part of which is taken, is
& the difference between the value of
B the building before the taking and the
Zvalue of the remaining portion after
i the street is opened, and in making
& avards for land the benefit should be
ssessed on the land benefited, and

gilud taken, Property owners should
Bnot be allowed an award from the time
fof confirmation of the commissioners’
port, but from the time of filing,
here the delay has been occasioned
et 07 theirconduct. fn re Lezington dve.,

g0t considered with reference to the !

117 N.Y. Supp., 872.

.

N. Y. Supreme

- Exmrry PocKET—See Crim. Law 41,
i BERASING NaME—See Bond 2.
Esrorrer—See Corporations 1.

! BVIDENCE-—SEE ALSO BANKS 2—
CriM. LAwG6. 9. 10, 14—ExprrESS Co.—

 INs. 7. 8. 10—NEG. 1. 14. 16. 19. 24, 29
—SALE oF Goons 4—Tcer. Comp. 3.

1
i
( 1. DECLARATIONS OF DIRECTORS.
i

The declarations or representations
of individual directors or cfiicers of a
corporation, relating to its affuirs, but
not shown to have been made in the
course of or connected with the per-
formance of their authorized duties as
agents, are not binding on the corpora-
tion. Browning v. Hinkle, Minn., 51 N.
W. Rep. 605.

2. DECLARATIONS OF PRINCIPAL.

In an aetion to recover a team of
horses owned by plaintiff, but purchas-
ed in good faith by defendant from one
A, who had possession of the team,
defendant alleged, that A was the agent
, of plaintiff to effect a sale, and offered
| in evidence a statement of plaintiff to
a third person that “ A wants to sell
that team.”

Held, that such statement, though
unknown to defendant at the time of
the sale, was admissible in evidence,
as it was in effect an admission by the
owner of the authority of A to sell the
team. 2MeDonald v. Freed, Wash., 28
Pac. Rep. 915.

3. DAMAGES—OPINIONS.

In an action for damages to lands
from the overflow of ariver it was error
to admit the opinions of witnesses that
the overflow was caused by a railroad
embankment, when it appeared that
they had little familiarity with the
river, the rain-falls, and previous over-
' flows, and that their knowledge of the

embankment, as compared with the
{ width, fall, and volume of water in the
' river, was meagre and indefinite. Gulf

0. & 8. F. Ry. Co. v. Hefner, Tex., 18
1 S. W. Rep. 441.

! 4. PEYSICIAN—INJURIES.
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‘Where one who has sued for personal
injuries by neglect employs a physician
to make an examination for {he pur-
pose of giving testimony, the physician
may not at the trial testify to exclama-
tions of pain made by such person on
such examination, after suit brought.
Jones v. President, cte., of the Village of
LPortland, Supreme Ct. Mich. Dec. 1891.
Notes.

1. The court distinguished Hyattv. Adams,
16 Mich. 180; Johnson v. McKee, 27 id. 471
Llliott v. Van DBuren, 33 id. 49; Mayo v.
Waight, 63 id. 32.

2, The general rule in regard to other
classes of hearsay evidence and statements
admitted upon thesame principleis that they
must have been made aate litem motam,
which is interpreted to mean not merely
before suit brought, but before the con-
troversy exists upon the facts. Stockion v.
Williams, Walk. Ch. 120; 1 Doug. (Mich.)
546, citing the Berkeley Peerage Case, 4
Camp. 401'; Richards v. Bassett, 10 Barn., &
C. 6573 Doe d. T'ilman vy, Tarver, Ryan & M
141 ; Monkton v. Allorney-General, 2 Russ.
& M. 1605 Whitelock v. Baker, 13 Ves. 514,

H. FOREIGN COMAMISSION— APPLICA:
TION FOR—MATERIAL ON—GOoUD FFAITH
—NECESSITY FOR EVIDENCE— EXPENSE
—DELAY—ADMISSIONS.

In an action for libel publishied in
the defendants’ newspaper, the plain-
tiff applied for the issue of & commis-
sion to take his own evidence and that
of other witnesses in England, where
he and they lived.

The plaintifl’s afidavit stated only |

that the witnesses were material and
necessary for him on the trial of the
action, and that he was advised and
verily believed that he could not safely
proceced to trial without their evidence.
Held, sufficient to entitle the plaintift
prima facie to a commission.  Smith v.
Greey, 10 P. R. 531, commented on.

Every application for a commission

must be made in good faith, and the

evidence sought to be oblained must
be such as to warrant @ reasonable
belief that it may be material andz

necessary for the purposes of justice ;

|

but it is safer where any injustice to '

other parties, in the way of delay or

expense or otherwise, can be provided |

against, to favour the granting rather |

than the refusing of the application.
The main cousiderations are a full and

fair trial and the saving of expense. .
Tuder the circumstances of this case
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the order for a commission to take g,
evidence of the plaintiff and his wit.
nesses abroad was granted, upon (je
plaintifl’ securing the defendunts ju
their costs of the execution of the cop,.
mission and undertaking to speed )
proceedings and not delay the trial, |
was contended by the defendants {hy
the evidence expected from the wy.
nesses was unnecessary by reason of
implied admissions in thestatement
defence.

Ield, that it was for the defendanis
to make the evidenee unguestionahiy
unnecessary, either by amending thejy -
pleadings so as to expressly make {he
admissions or by undertaking to dos
at the trial. Robins v. The Eupir
LPrinting and Publishing Co., Ontari
High Ct. of Justice in Chambers, Apil
1892 (Can. L. T.)

BEXCAVATION IN STREET—Sce New. s,

ExcHANGE 0F NoTES—Sce Bills il
Notes 12.

EXcIiIaNGr ror Pain-uvr PoLicy -
See Ins. 22,

EXECUTION AGAINST INDIVIDUAL
Parryxer—See Partnership 3.

EXPERT TESTIMONY — si
ALSo EMINENT Dodraix 1.

HANDWRITING—COMPARISON.

An administrator, who states tha
he found wmong the papers of the
intestate, after his death, =z Lz
number of checks purporting to le
those of the intestate, and that ke
examined them, and from the informs
tion thus obtained could say ihatl
was acquainted with the signature.i
competent to give an opinion as i
whether a certain signature is that+
the intestate, although he had nea
seen him write. Lucker v. Kl
Ttah, 28 Pac. Rep. §70.

EXPRESS COMPANY.

LIABILITY FOR INJURY 1O Dos-
DAMAGES—AGENCY—EVIDENCE

In an action against an express e
pany for damages to a dog while I
transit, evidence of the hreeding i
characteristics of her dam, of
clements constituting hex value, &
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of the value of her sire
admissible. !
Where the dog was injured while

being taken from plaintiff’s residence
to defendant’s office in & wagon, on the !
side of which appeared defendant’s :
name, and plaintiff sought to show ‘
that defendant, by the use of the wagon
in collecting and delivering packages, |
and by the use of call cards, had

|

f

and dam, was !

clothed the driver with apparent au- |
thority to receive packages, questions !
to such driver, calling for a statement |
inconsistent with defendant’s entire :
control of the wagon, unaccompanied
by an offer to show a knowledge by
plaintiff of such use, were properly
excluded. i

But testimony by such driver that |
lie had used the wagon in plaintift’s .
own service for other purposes than
the express business was admissible to |
rebut the evidence of his apparent
authority.

Tustructions.

Where the evidence
defendant’s agent had

as to whether !
given plaintiff

notice that dogs must be sent at the
owner’s risk, as required by defend- ;

ant’s instructions, was conflicting, an
inquiry as to whether such instructions
were at defendant’s local office, when !
ot limited to the time at which it was |
_ claimed the notice was given, was pro-
paly excluded as too general. Win- -
i ehell v. Nulional Bapress Co., 23 Atl
{ Rep. 728, Vermont Supreme Court.

Facts, FINDINGS OF—See Deed.

Facts GROSSLY DMISTATED — See
: Libel 1.

i PALsE PRETENCES — See Crim. Law
12

;

¢ FALs0 DEMONSTRATIO NOX NOCET ¥’
E —see Ins. 3.
[

FREES.
s CASES,

New TARIF — QUEBEC — PEXDING

Ield: The new tariff of fees is appli-
@ble fo proceedings subsequent to the
Ist Sept., 1891, the date of its enforce-
ment, even in regard to cases com-
nenced anterior to that date and then
pending.  Quebee Bank v. Bryead, 1
Q-R. (8. &C. C.), 100.
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FiNAL OrRDER—See Companies 1.

Fire INSURANCE — See Insurance,
Fire.

ForEIGN CoamMIssioN—See Evidence

.

ForE1GN CorronrarioNn—See Constit.

i Law 2 — Inhabitant.

ForreEITURE—Sce Ins. 8. 23.
ForGErRY—Sece Billsand Notes 11.

ForMER AcCQUITAL — See Crim.
Law 1.

Fraxcuse Tax—See Constit. Law 2,
FRATERNAL Socieries—See Ins. 2.
FRAUD — SEE ALSO ASSIGNMENT

For CREDITORS — CORFORATIONS § —
PareNersuIp 8.

1. FRAUDULENT CONVEYANCES—IN-

CTENT.
!

Where, in an action to set aside a

f conveyance as fraudulent, there is a

special finding of fact, the fraudulent
intent must be found, or the convey-
ance will not be set aside. Sickman v.
Wilhelm, Ind., 29 N. E. Rep. 90S.

2. FPRAUD AXD MISREPRESENTATION
—~—DECEIT—DAMAGE.

In order that @ representation may

" be actionable, it must be fraudulently

made. Where thercfore, in an action to

- recover damages for falsely represent-
! ing that a forged cheque was genuine,

the jury answered in the negative the

; question, ‘“ Did the defendant falsely,

fraudulently, and deceitfully represent
the signature to the cheque to be
genuine, when in truth and in fact it
was a forgery ¥ the action was held

! not maintainable, though in answer fo

other questions the jury found that
the defendant made the representation
without knowing whether it was true
or false, without a reasonable beliefin
its truth, and without making proper
inquiries. Whaile v. Sage, Onlario Ct.
of Appeal, March 1892 (Carada L. 1.)

FRAUDS, STATUTE OF

1. DEBT OF ANOTHER.

A physician, having rendered pro-
fessional services to defendant’s father,
was told by defendant to charge the
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bill to him, and also future services.
The charge had been made in the phy-
sician’s .1ccount; book to the father, by
his surname, but, after the plmmse
defendant’s Iu st initial was prefixed.

Held, that defendant was liable for
the serv;ces rendered after his promise,
but not for those rendered prior there-
to. Chappel v. Barkley, Mich., 51 N. W.
Rep. 451.

2. DEBT OF ANOTHER.

Where plaintift' refuses to furnish
any further supplies to a certain per-
son, unless the defendants will become
responsible, the parol promise of the
defendants to pay for all supplies there-
after delivered is an original under-
taking, and not, therefore, within the
statute of frauds ; and the fact that the
supplies were charged on the books to
the person to whom they were deliver-
ed is not conclusive that the sale was

Monthly Law Digest and Reporter.

‘Works, condemning the use of certajy
cement, is an insufficient basis for yy
action of damages by the owner of sue
cement, in the absence of proof uf mg.
lice; md malice cannot be presumed
! hom the fact that defendant’s views
on the subject might be erroncous—
such report being a privileged com.
muniecation. Geuvreau et «l v. Myr qudd,
17 Q. L. R. 245.

GRADE, CHANGE OF IN STREET—=See
Mun. Corp. 5.

GUARANTY FUND, POWER TO CREATE
i —See Ins. 13.

Haneas Corrus—See Crim. Law 1g,

HANDWRITING, PROOF OF — S
Banks 6—Expert Testimony.

HaxD-cAR—See Neg. 27. 30.

HIGHWAYS—SEE ALSO NEG. 2,
24. 25

made upon his credit, but may be ex- !

plained by showing npon whose credit |

the sale was in hct made. Mackey v.
Smith, Oreg., 28 Pac. Rep. 974.

FuMEs or CHneMicaALs—See Master
and Servt. 6.

GARNISHMENT—See Bills and Notes
10.

GOOD-WILL.
¢ CARRYING ON SAME BUSINESS.—

An agreement by defendant, on sale
of the stock and good will of a plant
for making zine etchings, that he will
not enter into the same line of business
in any way or manner whatever, is not
violated by engaging in the electrotyp-
ing and sterecotyping business. and

supplying occasional demands for zine

etchings from customers by procuring
them from makers not connected with

defendant. Bieck v. Ringler, N. Y., 29

N. E. Rep. $33.

Goons REFUSED BY CONSIGNEE—Sce
Carriers 3.

GOVERNMENT EMPLOYEE.

OFF1CIAL REPORT — DRIVILEGED
COMMUNICATION—MALICE.

Held, a report made by a government
employee, to the Dep.u'tment of Public

1. DEDICATION.

‘Where the original owner of land
assisted in laying out through it a
road, which was ¢ worked » and used
as a highway for over ten years, with
the knowledge and consent of the sub-
sequent owners of the land, it con
stituted such r-ad a legal highway
Witter v. Damifz, Wis., 51 N. W. Rep.

-

BYDR
. RAIL?0AD CROSSING.

Where the legislature authorizesand
requires @ rai way company, by i
. charter, in constructing ils railwap .
| across streets and highways, to putibe
same in proper condition and repair
so as not to interfere with public
travel, it is not a trespasser in enter
ing {hereon for the purpose of restir
ing and improving the same, as wn
manded by its charter, and, if th
work is done with reasonable prudeat
and skill, it is not liable for o
' scquentrﬂ damages to owners of abar

' ting land. Robinson v. Greal Norlhis
i I’J Co., Minn., 51 N. W. Rep. 38"

l
HoTEL KEEPER AND GUEST —8&
Neg. 10.

HusBaxD AND WirE—See Libe -
i \Cb. 30.
«  Icx SipEWALKs—See Neg. 20
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Iey STREETS—See Neg. 19,

ILLEGAL TRANSACTION — See Coni-
panies 2.

INDICTMENT—See Corporation 9.

INDUSTRIAL SOCIETY.

FUL PURPOSE 7 — SUBSCRIPTION TO
VIDENT SOCIETIES AcT, 1876.

The application to ‘ any lawtul

|

9
!

purpose ’? of the profits of an industrial :

society authorized by section 12, sub-

section 7, of the Industrial and Pro- '
vident Societies A.ct, 1876, and by the !
rules of the society, must be taken to °

mean an application to any lawful
purpose gjusdem generis with the gen-
eral purposes and objects of therociety
as contained inits rules. Where there-

fore an industrial society established . .3 "5 "o " Goc0 proximity to com-

. to carry on the trades of general
{ dealers, manufacturers and farmers,

the profits to a subsecription to a strike
fund for the support of workmen on
strike in the neighborhood,
Held, that the purpose was not *“ a
lawful purpose >’ within the meaning
i of the rules of the society, and that
E the society must be restrained from
£ such an application of its profits.
5 Warburton v. Huddersfield Industrial
B Sociely, 1 Q. B. 1892, p. 213.

INEABITANT.

Fore1IGN CORPORATION.

£ (1) The term *“ inhabitant,” as used
g the first section of the judiciary act,
& includes a foreign corporation engaged
% 1 business in the distriet in which
1t is such, according to the laws
g (hereof.

R 2) A foreign corporation engaged
£ nbusiness in any State in this Union,
R vlo, in pursuance of the laws thereof,
g Jppoints an attorney with power to
i reccive service of process in any suit
R aminst it, thereby consents in ad-
i vanee to be sued therein. Gilbert eof
L. v. New England Insurance Company,
1.)8. C. C. Dist. of Oregon, March

L1
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INJUNCTION—SEE ALSO LIBEL 2.
1. MAINTAINING Dadr.

The rule that a past or completed
act is not ground for a preventive or
mandatory injunction does not apply
where it is sought to enjoin the main-

APPLICATION OF PROFITS— ¢ LAW- | tenance of a dam, which has already
. 2 y J — 4] -

" been fully constructed, and

- causes an overtlow on plaintift’s land
STRIKE FUND—INDUSTRIAL AND PRO- ! P ’

which

since not only the building of the
dam, but its continuance, is the act
complained of. Groe v. Larson, Iowa,
51 N.W. Rep. 179.

2. INTERFERENCE
LicHT WIRES.

This was an injunction suit by one
electric light company against another.
The bill alleged that defendant was

Wit BLECTRIC

»about to ecrect its wires along the

passed a resolution at a properly con- .
stituted meeting to devote a portion of -

streets and alleys on which complai-
nant’s wires were located, and to place

plainant’s wires as to do irreparable
injury to complainant, and greatly en-
danger the lives of its servants. It
was held that the answer, which mere-
ly denied that danger would ensue
 with a reasonably prudent manage-
ment of complainant’s system of wires 2
was insufficient to authorize a dissolu-
tion of the temporary injunction. Con-
solidated Electric Light Co. v. Leople’s
Flectrie Light & Gas Co., Sup. Ct.
Alabama, 34 Cent. L. J., 316.

Noles.

We think applied elecwricity has been long
enough employed, and its uses and dangers
sufficiently ascertained, to authorize the
statement of certain propositions as falling
within the purview of common knowledge.
Among them, may we not state the follow-
ing :

1. Contactwith electrical conductors, sufli-
ciently charged to subserve the purposes of
city illumination, destroys animal life.

2. To properly regulate the apparatus for
distributing electric light requres that the
em{)]oyccs or servants shall ascend the poles
and go among the wires.

3. Two sets of wires, ocenpying the same
space, and charged from different dynamos,
located apart, and controlled by separate
and independent engineers, could not; fail to
be dangerous in many ways, We cite the
following authorities, which shed light on
the questions we have heen discussing :
Thomp. Electr- § 13, 92, 93: Teachout v.
Railroad Co. (Iowa), 35 N. W. Rep. 15 ;
Gas-Light Co. v. Hart (La.), 4 South Rep.
215; Nebragka Tel. Ca. v. York Gas & Elect.
Light Co. {(Neb.), 43 N. W, Rep. 126.
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InNocENT PURCHASER —
and Notes 11— Costs.

INSOLVENCY— See Banks 3. 4 — Cor-
porations 13. 14—1Ins. 27 —Sale of
Goods 5 — Surety.

INSTRUCTION — Se¢e Railroad Com-
panies 2.

INSURANCE.
ACCIDENT.

Sce Bills

1. Ac1ioN ON POLICY—PLEADING—
Dver CARE—INTOXICATION.

Where, in a suit on an accident po-
licy providing that the assured, a rail-
road switchman, should at all times use
due care for his personal safety, the
insurer pleads that the assured failed
to use due care, but contributed direct-
1y to his injury by getting oft @ moving
engine with his back towards the direc-
tion in which it was going, a replication
which does not deny that the assured
failed to use due care, but only alleges
that he was insured as a switchman,
and that the injury occurred while in
the discharge of his customary duties,
is insufficient in assuming that the
policy would cover all such injuries,
whether the assured was in the exer-
cise of due care or not. Stundard Life
& Ace. Ins. Co. v. Jones, Ala. Supreme
Court, 10 So. Rep. 530.

2. FRATERNAL SOCIETIES — INSUR-
AXCE Act, R. 5. C. ¢. 124, ss. 43, 49—
SuMMARY CONYVICTION.

The defendant, with the alleged ob- !
ject of establishing in the province of
Ontario a branch of a society called |

the International Fraternal Alliance.

laving its head office in the United |

States, induced a number of persons
to malke application for membership
therein and to pay a joining fee of 55,
which, in addition to certain alleged

social benefits, entitled a member, on |
application therefor and on payment of

certain fees, to pecuniary benefits,
namely, to a weekly payment in case
of illness or accident and to certain
sums in case of death or after a stated

period. The defendant gave the appli-
cants a receipt acknowledging the pay-
ment of the $5 for, as stated, the :

Monthly Law Digest and Reporter.

i purposes mentioned in an agrecment

written thereunder, namely, to forwarg
to the head office the application p
signature thereof and, if declined, g

. return the amount paid ; but, if aceept.
ed, the payer was constituted a men.

ber, entitled to the full benefits of a})
social advantages, and therefore might
secure all the pecuniary benelits on
application therefor.

Held, that the defendant was carryiny
on the business of accident insurance
without having obtained the necessary
_ license therefor, contrary tos. 49 of the
- Insurance Act, R. S. C. ¢. 124 ;and thai
no protcction was afforded by s, 43,
relating to fraternal and other societies,
the scheme not being an insurance of
f the lives of the members exclusively;
| and the Court, therefore, refused a rule

" aist to quash 2 summary conviction of

! the defendant for carrying on such
" business. Regine v. Stapleton, Ontario

!
t
i

. —DESCRIPTION OF BUILDING — ViRp
{ ANCE — TFALSA
; NOCET.

Com. Pleas. Div., Feb. 1892, (Cm.
L. T)
FIRE.

3. FIRE INSURANCE — APPLICATION

DEMONSTRATIO N0X

An insurance policy insured goods
in a one-and-a-half story building with
. shingled roof, occupied as @ storehonse
| for storing feed and provisions, s
i building shown on plan on back
; application for insurance as * fedl
. house,”” situate attached to wood-shed
i of assured’s dwelling house. The huild:
ing marked feed house on the sid
plan was not a one-and-a-half st
building with shingled roof, was n
attached to the wood-shed, and wi
not used as a store house; butanothe
{ building on the plan answered
|
\
|

description in the policy,and the goids
insured were in said last mentiond
building when they were destroyed br
fire. The plan had been drawn by3
canvasser who had obtained the 3
plication. He was not a salaried o@u’é;'
of the insurance company, but recet:
a commission on each policy obtaind
through his efforts.

The insurance company refused @
pay the loss, claiming that the pe T
was made void by the alleged m¥
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representation as to the building. On
the trial of an action on the policy the
jury found for the plaintiff, leave
Being reserved to move for nounsuit on
the ground of misrepresentation. The
full court refused to nonsuit.

Ield, affirming the judgment of the
court below, there was no misrepre-
sentabion ; that the company was in
noway damnified by the misdeseription
in the plan, and the maxim false
demonstratio non nocet applied ; that if
that maxim did not apply the matter
was one for the jury, who had pro-
nounced on it in favour of theassured ;
and that it was evident that the in-
tention was to insure goods in the
puilding whiech really contained them.

Held, also, thabt the canvasser could
wob be regarded as the agent of the

. assured, but was the agent of the com-
i pany, which was bound by his acts
and could not take advantage of his
nistake. Appeal dismissed with costs.
Guardian Asser. Co. v. Connelly, Sup.
Ct. of Canada, Feb. 1892,

4. WAIVER OF PRroOF OF Loss.

CTW TS AR TG srrvs™r -

Waiver of proofs of loss made by
¢ an agent of an  insurance company
& without notice to the insured of want
¢ of authority on his part to make the
F waiver, is binding upon the company.
¢ Aclanse of an insuranee policy re-
E quiring submission to appraisers of
¥ the question of the amount of loss is
¥ waived by failure of the company to
g require the arbitration and take the
E: steps pointed oub in the policy to
% secure it.

B Tailure of an insured o comply with
K aclause of the policy of insuvance re-
{ quiring submission of the amount of
g the loss to appraisers does not release
B the compauny from liability, where it
g hus continuously denied it was liable
B upon the policy.

®  Waiver is a question for the jury
& vhere the evidence is conflicting. Ins.
¢ C0. of North America v. Forwood, Ky.
R Superior Ct., 13 Ky. L. Rep. 261.

5. CoxpITIONS OF POLICY — PROOF
B OF 1.053—PROPERTY COVERED—COSTS
R 0N APPEAT..

: Ip an action on an insurancze poliey,
R8 vhich contained a provision that if

should be void it other insurance on
the property shounld be effected with-
out notice tothe company, it appeared
that plaintiff’s partner, who had an
undivided interest in the property,
placed insurance thereon without the
knowledge of plaintift or notice to the
company.

Held, that the provisions of plaintiff’s
policy were not thereby violated.

The policy specified that proof of
loss should be made within thirty
days; that the ¢ claim shall not be due
until sixby days after the completion
of all the requirements herein contain-
ed; 77 and that action thercon should
be barred unless brought within six
months after loss.

Held, failure to make proof of loss
within thirty days did not forfeit the
policy, but only postponed the right
of action till furnished.

The insurance was written on @ stock
of eggs “in pickle,” and theagent who
wrote the policy testified that he
understood the insurance was to cover
the stock ¢ while being pickled and
disposed of.”?

Ileld, that the entire stock was in-
sured, though only a part of the eggs
were in the pickling vats when the loss
occurred.

The judgment appealed from was
excessive by an erroneous compu-
tation. In the Supreme Court the ex-
cess was remitted with appellant’s
consent, after which the case was
brought to a hearing, and the judg-
ment affrmed.

Held, that appellee was eantitled to
fail costs of the appeal. Hall v. Con-
cordia Fire Ins. Co., Mich. Supreme Ct.,
51 N.W. Rep. 524,

6. CONDITIONS OF POLICY—ACTIONS
oN Poricies — INTERROGATORIES TO
JURILES,

A poliey insured plaintiff to a speci-
fied amount, certain portions thereof
on different parts of his stock, on his
safe, and on his store fixtures. A
complaini thereon alleged 2 total loss
of fixtures.

Ileld, that the safe was included
under the term ¢ fixtures.”

A policy provided that no suitshould
be brought thereon until after arbitra-
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tion to determine the amount of loss, | by implication waive the preliminary
if the parties could not agree. A few | proof and the certificate of loss.
hours after the loss the insurer charged The contract of insurance is ovne of
the insured with causing the fire, and | indemnity. The insurer obligates hin.
refused to pay the loss for that reason. | self to make good such loss or damage

Held, that the insured might sue ;@S may be sustained, not exceeding the
without demanding an arbitration. amount of the policy.

In an action on a policy of fire insur- | The evidence of the value of aother
ance permitting additional insurance , plant than that destroyed by fire, ang
to w specified amount, with a condition | for which indemnity under a policy i
that the insured should not recover | claimed, tends to establish the value

any greater proportion of the loss than i of the destroyed plant. It is not con
clusive, and will not be maintuineq,

the amount of the policy should bear : L n
when 2 number of witnesses testified gy

to the whole sum insured, it is not . c {
error to refuse to charge the jury that | to the capacity and value of the des:
i troyed plant. Purves v. Germania s,

a verdict for plaintiff should in no
event be for an amount in excess of | €0., La. Supreme Ct. 10 So. Rep. 495,

af B o+ n o o an.
““‘;‘é.p’ ODOIngll. I‘Ih‘f‘eccs“en be]n: ‘tLIp 8. FORFEITURE — WAIVER — Evip.
portionment, in such a case, unless the | e ™ ar oo
loss is less than the total insurance on ) .
the property destroyed. Insurance Co., A fire insurance policy, payable toa

v. Starr (Tex. Sup.) 18 S. W. Rep. | mortgagee, provided that it should be
1017, distinguished. void if the mortgage should be fore

An agreement for a partnership, | closed without the company’s consent,
never in fact entered upon, although The moybgagee incurred a forfeiture by
in view of it acts were done consistent | proceeding to foreclose, shortly aiter
with the existence of the partnership, | which he wrote to the company, saying
will not affect the ownership of insured | that the suit was begun in ignoranc
properf,y’ the subject‘, of such agree- of bhe.condltwn, and askmg consent,
ment, so as to render void a poliey of to which letter the company made o
insurance containing a condition that  reply. A decree of foreclosure was
the insured is the sole owner. obtained, and a few days after the

A policy of insurance against fire | premises were destroyed by fire. The
provided that ‘ any fraud, or attempt | assured declined to make proofs of los.
at frand, or any false swearing, on the | and those furnished by the mortgage
part of the assured shall cause a for- | Were rejected, because not executed by
feiture of all claim under the policy.” | the assured, as required by the policy.

Held, that an attempt by the assured, ‘ Held, that neither the failure to reph
after a loss Dy fire, to suppress testi- ; to the letter of the mortgagee nor the
mony or information tending to show j implied demand for more authentic
that he set the fire, would not render ; proofs constituted a waiver of the for
the policy void unless such testimony . feiture. 9 N. Y. Supp. 873, reversel

or information was true. Armstrong v. Agricultwral Ins. Co., D
Testimony of a physician i1s adm’s-

N. E. Rep. 991. N. Y. Ct. of App.

sib]e. as to _l;he. 1)1.1ysi.ca,] and I‘Ilellt;‘d,l . 9. CONDITION OF PoLICY — ADD

condition of plaintiff, in an action on | pronair, INSURANCE.

an insurance policy, ab the time of an . . ! .

alleged attempt by him to suppress dg!lt? cm}d}txon on a lfil?l PO]éc{f ﬂ'?'

testimony, claimed by him to have | ddditional insurance shall not be o
y ¥ y tained without the consent of the con:

been intended to prevent unjust sus- ind ) Tiev is neitl
picion that might make it difficalt for | PanY indorsed on the policy is neither
complied with nor waived by the

him to colleet his insurance. Pencil v. - ; .
Home Ins. Co., 28 Pac. Rep. 1031, assured telling the company’s agent
Wash. Supreme Court. that he intends to take out an addi
- tional Insurance when able, and the
7. WAIVER OF PROOF OF LOSS-—EVID- | aoent expressing a desire to write the
ENCE. poliey ; and the subsequent procure
The insurer may either expressly or | ment of additional insurance, without
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the agent’s knowledge, invalidates the
first policy. New Orleans Ins. Ass'n. v.
Grigin, 18 5. W. Rep. 505. Tex. Su-
preme Court.

10. ProoF OF oSS — WAIVER —
EVIDENCE.

In an ackion upon @ policy of insur
ance, wherein it is provided that in

case of loss the insured shall within |

sisty days render to the company an
account of the loss, signed and sworn
to, the insured cannot recover without

showing either a waiver thereof or.

that proof of loss in substantial com
pliance with the terms of the policy

had been rendered before the com-:

mencement of the suit.
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ed that sueh consent was indorsed on
the policy by the attachment of the
printed form used for that purpose,
and signed by the agent who procured
the insurance.

teld, that the jury was justified in
finding that defendant consented to
the additional insurance, as the policy
was silent as to where or by whom the
consent should have been indorsed.

In such ecase it was no defence tht
the clerk, who slept in the store when
the insurance was placed, did not
sleep there when the loss occurred,

. as the application provided for nosuch

precaution, and there was no evidence
that the clerk’s sleeping in the store
affected the rate of premium paid, or

In such a case it is error for the | that defendant was prejudiced by the

Court, in the absence of any proof of | clerk’s failure to sleep there.

Grubbs

waiver, to refuse to instruct the jury | v, Virginia Fire & Marine Ins. Co., 14

“that, unless the plaintiff made proof

of loss, in substantial compliance with

the terms of the policy, before the
. commencement of this suit, she cannot
i recover.”’

The evidenee in a cause must be con-
fined to the issues as formed by the
pleadings. A. waiver eannot be proved
unless it is within the issues made by
the pleadings. Johuson, J., dissenting.
Western Home Ins. Co. v. Thorp, 28
Pac. Rep. 991. XKan. Supreme Ct.

11, AcTIONS ON POLICIES — PLEAD-
% ING. .

£ Byapolicy of fire insurance, the in-
£ surance company was not liable in case
E of fire from certain specified causes. In
g an action thereon the petition alleged
hat the fire was not occasioned by any
g of such exeepted causes, and the policy
was made an exhibit to the petition.

Held, that the introduetion of the
policy in evidence was not objection-
g able, cither on the ground of variance
gor of surprise.  Phaniz Ins. Qo. v.
gvren, 188. W. Rep. 484. Tex. Sup.
i Ct,

12. ADDITIONAL INSURANCE — CON-
SENT 0F INSURER — PROTECTION OF
8PROPERTY .,

8 In an action on an insurance policy
fFlich provided that other insurance
fehould not be taken out on the pro-
porty without the consent of the com-
uy indorsed on the policy, it appear-

|
i

S. E. Rep. 516, N. C. Supreme Ct.

13. AcrioN ON POLICY—A UTHORITY
oF AGENT.

Where in an action on an insurance
poliey, defendant denies that any pro-
perty was destroyed on the premises
insured, and plaintiff alleges no other
facts, bearing on the issue, evidence is
inadmissible on behalf of plaintiff to
show that the policy was intended to
cover the property destroyed, and
through mistake, described other pre-
mises.

An agreement between an insurance
company and an agent recited that the
latter agreed to devote his whole time
to the service of the company, under
instructions to be issued from time to
time, indieated the territory in which
he was to work, and specified the
amount of compensation. A document
of later date gave him authority to
receive applications for insurance
under instructions from the company.

Held, that he was not a general
agent, and had no authority to waive
a condition against incumbering pro-
perty insured. Meartin v. Farmers’ Ins,
Co. of Cedar Rapids, 51 N. W. Rep. 29,
Towa Supreme Court.

14. Loss PAYABLE 10 MORTGAGEE—
CoNDITIONS OF POLICY ~— PROOFS OF
Loss—AGTIONS ON PoLICY.

A poliey insuring the owner of pro-
perty against fire contained a clause,
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“loss, if any, payable to C., mort-
gagee, as his mortgage interest may
appear.”  In asubsequent agreement,
extending the time of payment of the
mortgage, the owner agreed to keep
the mortgagee’s interest insured so
long as the mortgage remained unpaid,
cte.

Helad, that, as the policy did not run
to the mortgagee, nor insure his in-
terestonly, the owner, having procared
the insurance and paid the premium,
was entitled to recover thercon. Ri-
chelieu & O. Nav. Co. v. Thames & M.
Ins. Co., 2+ N. W. Rep. 547, 58 Mich.
132, distinguished.

In an action upon a policy of fire
insurance, defendant pleaded the gen-
eral issue, and gave notice of special
matter.

Held, that testimony tending to show
that the application for the insurance
contained @ misrepresentation was pro-
perly excluded ; no such misrepre-
sentation being set up in the notice.
Insurance v. Curtis, 32 Mich. 402
followed.

The diseretion of a trial court in
denying & motion to amend such notice
will not be reviewed on appeal unless
the discretion has been abused.

A policy of insurance contained a
condition, printed in small type, that
the procurement of other insurance,
without the companies’ consent in-
dorsed on the policy, would avoid it,
and a written clause that no othe.
insurance should be allowed without
consent. It also contained a printed
clause that the companies’ agent had
no authority to waive or modify any
of the printed conditions uunless his
assent was indorsed on the policy. The
insured applied to the agent for leave
to procure additional insurance, and
was informed by the latter that the
companies assented but there was no
indorsement to that effect. Such ad-
ditional insurance was procured.

Held, that the written provision con:
trolled, and that the insured was
warranted in relying upon the agent’s
representations a3 to the companies’
assent.

A policy issued by ‘¢ The Cinecinnati
Underwriters,” for two fire insurance
companies doing business under that

ﬂf[onthz?/ Law Digest and Reporter.

name, provided that proof of jog
should be given to the companies,

Held, that proof given to the seere.
tary of the underwriters; who als
acted in that capacity in both con.
panies, and by him given to one whe
acted as president of both compunie
and had charge of their loss depart.
ments, was sufficient.

A policy of insurance provided thy
it should be void in case of fale
representation as to, or concealment
of, facts material to, or which migl
increase, the risk, and likewise upo
the passing or entry of a deeree of
foreclosure.

Held, that the represeatations and
concealment meant were those attend:
ing the inception of the policy, and the
increased risks contemplated were
those arising from changed physicl
conditions, and did not include a mort
gage of which the company had know!
edge; and that the commencement of
proceedings to foreclose the same did
not aveid the policy, there haviy
been no decree passed or enfered
Minnock v. Bureka Fire & AL Ins. (v,
51 N. W. Rep. 367, Mich. Supreme Ct.

15. FIRE MUTUAL INSURANCE Co¥-
PANIES —POWER TO GREATE GUAR
ANTY FUND.

A contract between a mutual fire
insurance company and its polie
holders, whereby the latter establisha
fund for the purpose of guaranteeing
the existing and fubture indebtedues
of the company, is ulire vires and voi,
where the power to make such a e
tract is not expressly counferred upn
the company by its charter, and is
within its general powers for raising
fund to meet its losses and expenses
Kennan v. Rundle, Sup. C6. Wisconsit,
Feb. 1892, (Alb. L. J.)

Notes.

1. The case of Insurance Co. v. Mehe:
way, 12 N. J. Eq. 133, is clearly in point. Tt
company had similar powers. 1f losses &
curred exceeding their means to pay,
company was to make_assessments mmb.,r‘
on the members, according to the amout&
each member's insurance.  Instead of doit?
this they took guaranty money bonds,secit
ed by mortgage, to the amount of Sl
and an assessment was to be made thereon®
provided in this obligation. In a suit e
of the mortgages it was held * that 'the o
poration had no power to enter into th
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contract with the contributors to the guars |
anty fund, and thateach contract was illegal |

and void, and could not be enforced ina court
of law ov equity.” Held also, that the charter
of the insurance company ** makes its mem- .
hers mutual insurers, and constitutes a fund |
to meet losses, made upon premiums to be .
contributed by the members. ., and no other !
fund can be created for that purpose.” This |
case is cited approvingly in
Co. v. Sussex R. Co., 20 N. J. Eq. 364, and |

9. In Pennsylvania R. Co. v. St. Louis, A.
&1 H. R. Co., 118 U. 8. 630, it is held that
a lease by one company to the other, not
authorized Ly the charter, was void as to '
both lessor and lessee. In this case Madison,
W, & M. Plankroad Co. v. Watertown & P.
Plankroad Co., 7 Wis. 59, above cited, iscited |
approvingly.

3. In Central Transp. Co. v. Pullman Car

¢ Co., 139 U, S. 24, the first-named company
: leased its business and property to the last-
¢ maned company, of another State. It was
{ held that the contract was unlawful and void,
£ hecause beyond the corporate powers of the
lessor, and that no action coulA be maintain-
B el by the lessor on the contract to recover
£ the sums thereby payable, c¢ven while the
£ lessee had enjoyed the benefits of the con-
g (ract.
E 4 In Mill-dam Corp. v. Ropes, 6 Pick, 23,
§ tisheld that * if a corporation is created
® vith a specific fund limited by the act, it
& cannot enlarge or diminish that fund but by
B license from the Legislature.”
5 An insuvance company had no right to
B eeive aceessions to its funds from sources
® op authorvized by its charter. Dietrich v.
sociation, 45 Wis, 795 Jemison v. Bank,
2N, Y. 135; Bank v. Earle, 13 Pet. 588;
Trast Co. v. Miller, supra ; Insuvance Co. v.
R Martin, 13 Minn. 59 (Gil, 514).

6 When the Legislature had authorized
the city of Milwaukee to raise and expend
$100,000 on the harbor at that place, the city
b could not bind itself exceeding that limit, and |
& thecontract for such purpose is void for want
g of power. Hasbrouck v. Gity of Milwaukee, |

13 Wis, 37. !
7. Where an insurance company isauthor-
ized to take the notes of its members fov in-
gsurance, it cannot take the note of a third
gperson for such purpose.  Insurance Co. v.

avis, 12N, Y. 560,
8. Where a corporation had no power to
gioan money, a note taken for a loan is void.

Beach v, Bank, 3 Wend. 573.

& Corporations can do business in no other

“than prescribed by their charters, Loan
0. v, Helmer, 12 Hun, 35; City of Mont-
omery v, Pl:mkg'ond Co., 31 Ala. 76; Bank
- Baldwin, 23 Minn, 198; Bank v. Harrison,
Bi Mo. 503,
g 10. Where the statute provides for the pay-

ent of losses and. expenses by making as-
esshents on the members, the company
| alnot 3d0‘l)f¢ any other plan or means of

g so. This power being expressly given,
gl 1o be carried out in = particular way,
Zcludes all other measures and resources.
tthews v, Skinker, 62 Mo. 320 ; Thomasv.

Teust Co. v. Miller, 33 id. 160. ‘
!

3
Iorris & E. R. |
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Railway Co., 101 U. 8. 71 Crocker v. Whit-
ney, 71 N. Y. 161.

GENERAL

16. ACTION ON POLICY — JURISDIC-
TION—PROOR OF DEATI.

A Boston insurance company, doing
business in the State of New York by
permission of the State, on condition
that it shall subject itself to the laws
of the State, and that process served
npon it in the State shall be binding
upon it, cannof, in an action on its
policy issued in New York, brought
in New York by a resident of New
Jersey, set up the defence that the
contract was executed and delivered
at the home office in Boston, and that,
therefore, the New York Courts were
without jurisdiction of the ease.

The obstinate and unjust refusal of
a physician to furnish a certificate of
the cause of the death of the insured,
so that those interested are thereby
preveuted from complying with & con-
dition of the policy requiring all claims
against the company to be asserted
within one year after the death of the
assured, cannot deprive them of the
right to enforce the policy. O’Neil v.
Massachuselts Ben. Adss'n, 18 N.'Y. Supp.
22.

17. INSURANCE PREMIUM—PAYMENT
T0 AGENT.

Itis a familiar rule that where an
insurance company has delivered its
policy, the delivery is prime facie

 evidence that the conditions in the

poliey providing that the insurance
shall not take effect until the premium

©is paid, are waived, and an intention
i to give a short credit for the premiuin

will be presumed.

In the payment of insurance pre-
miums, the important thing is the
payment of the money, and if it be
paid to and accepted by one who is
apparently authorized by the company
to receive it, is sufficient whether it
be in conformity with the terms of the
policy or not. The delivery of a policy
of this kind to a person apparently
clothes him with the authority to re-
ceive the premium. Gosch v. State
Mutual Five Ins. Co., Appellate Ct. of
Illinois, March 1892, 24 OChic. Leg.
News 276.

M. L. D& R20
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' LIFE.

1S. PAYMENT OF PREMIUMS WITH
STOLEN MoNEY—RIGIIT TO PROCEEDS.

Life insurance for the benefit of the
wife of the insured was procured, and
all the premiums paid with money
stolen by the insured from a firm of
which he was a member. Theamouut
stolen exceeded the amount of the
policies.

Ileld, that the entire proceeds of
such policies belonged to the firm as
against the wife,

W here life insurance for the benefit
of the wife of the insured is procured
with his money, but the subsequent
premiums are paid with money stolen
by him from a firm of which he was a
member, the wife is entitled to the
amount of such insurance, charged
with a lien for the amount of the
premiums paid with stolen money.

In an action by partners to recover
the proceeds of life insurance policies
procured with money stolen Dby the
insured from a firm of which he was a
member, it appeared that for several
years the insured had been taking the
money of the firm, and deceiving his
partners by periodic false statements.
Some of the premiums were paid by
cheeks drawn by the insured in the
firm name on the firm’s deposits, and
charged to himself in his account in
the firm’s books.

Held, that such evidence did not
show a consent by the co-partners to
such use by the insured of the funds
of the firm. Holmes v. Davenport, 18
N. Y. Supp. 56, N. Y. Supreme Ct.

19. CONSTRUCTION OF PorLicy —
JUDGMENT.

A life insurance policy, after provid-
ing for the payment, on the assured’s
death, of a fixed sum to his children,
in consideration of annual premiums,
declared that, after full payment of
two or more premiums, ¢ this policy
becomes a paid-up non-forfeiture for
an amount equal to a sum of one-tenth
of that hereby insured for cach and
every premium which shall have been
so paid, requiring no further payment
of premiums, subject to no assessments,
but entitled to its apportionment of

Monthly Law Digest and Reporter.

the surplus aceumulation in the ratis
of its contribution thereto.”

Ileld, that there was no agreemen
to issue a paid-up policy ab any time,
and there was no right of action, hefure
the assured’s death, to determine (je
rights of his children in the policy.

Nor did the non-payment of pre
miwms entitle the eompany to ask fir
the surrender and cancellation of the
policy by way of aflirmative relief
There was no right of action by eithe
party until the death of the assuyed,
Lyon v. Union Mut. Life Ins. (y,
%)7 N. Y. Supp. 756, N. Y. Suvreme

t.

3(). PAYMENT OF PREMIUMS BY B
NEFICIARY — DESIGNATION OF BENg
FICIARY.

After a default in payment of pre
miums on a policy of life insurauc,
the insurance company reccived the
arrears from a person whom the in
sured had designated as beneficiuy.
Held, that there was no lapse. '

A written designation of a persont
whom the amount of a policy is tohe
paid, and request for such paymen
addressed to the insurance compay
made by the insured upon a pape
furnished by the company, and inth
form and manner thereby provided,is
sufficient evidence of the right of sud
person to recover on the policy. dmd
v. Prudential Ins. Co., 17 N.Y. Supp.
710, N.Y. Supreme Ct.

921. CONDITIONS — A.LLEGATION «f
PERFORMANCE.

In an action against an inswrane
company, the poliey attached to the
complaint stated, as one of the condi
tions, that the first premium shonld
be paid at the home office on the
delivery of the policy. The comphit
alleged that the policy was duif
executed and delivered for value.

Held, that, as against a demurd.
this was a sufficient allegation of &
formance, as it must be presus
therefrom that the premium was
paid or that a credit was given. B
gardus v. Insurance Co., 4 N. E. Rép
522,101 N.Y.328, distinguished. Sl
v. Union Mut. Life Ins. Co., 1131
Supp. 886, N. Y. Supreme Ct.
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92, CoNDITIONS OF Poricy — BX-
CHANGE FOR PAIp-ur Ponicy.

Under the terms of w policy of lite
insurance, thab it could be exchanged
for a paid up term policy, subject to
the condition that the policy, duly re-
ceipted, should be transmitted to and
received by the company before default
inthe paymentofa premium, or within
thirty days thereafter, it is not suffi-
dient that within thirty days after
default a letter wassent to the company
by attorneys, stating that the policy

| had been left with them for the pur-
{ pose of procuring a term policy, and
¢ that they demanded such term policy,
and on receipt of it would sent the
original policy dulyreceipted. Universal
Life Ins. Co. v. Devore, Supreme Ct. of
App. of Virginia, Feb. 1892.

MUTUAL BENEFIT.

2}, SUSPENSION FOR NON-PAYMENT.

§E Under by-laws of a mutual benefit
§ association, requiring notice of an as-
B sessment to be given to members, but
B vithout preseribing the form, a notice
¢ specifying the number of the assess-
e ment, and bearing the seal of the asso-
¢ ciation, received by @ member, inclosed
E in an envelope addressed to him at his
E residence, is sufficient, although not
B signed by the officer whose duty it is
% 1o give the same, nor addressed to such
B nember upon the notice itself. Hunsen
& v. Supreme Lodge Iwights of onor, 29
. E. Rep. 1121, I1l. Supreme Ct.

AN, CERTIFICATE—CONSTRUCTION.

While the certificate of membership
12 benefit society contains the con-
girict of insurance, yet the same is
Ficoverned by the charter and by-laws
Bl the association, and the statutes of
Bthe state of its domicile. In re Globe
)il Ben. dss'n 17 N. Y. Supp. 852,
4N, Y. Supreme Ct.

2 2. NoTICE OF ASSESSMENTS—PRE-
BUNPPION FROM MAILING — IFORFEI-
URE.

B Provisions of the constitution of de-
fendant, relating to its system of mu-
Bul life insurance, and prescribing
that notices of assessments for the death
8 members shall be ¢ sent >’ by the Sth
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day of the month, he?d to beonly direct-

{ory as to the time specified.

Notice sent by mail is effectual if

cactually received. It is presumed as o

fact that a notice properly sent by mail
was received.

Defendant’s counstitution construed
as allowing 20 days for the payment of
an assessment ; but whether this time
is to run from the time of mailing the
notice or of ' receipt is not decided.

Evidence deemed to show a forfei-
ture of membership for non-payment
of an ussessment. Benedict v. Grand
Lodge 4. 0. U. W., 51 N. W. Rep. 371,
Minu. Supreme Ct.

26. €IHANGE 0oF BENEFICIARY—BY-
LAWS OF SOCIETY.

A person holding a certilicate of
membership in a benefit society, which
designated the holder’s daughter as the
beneficiary thereof, on his second mar-
riage inserted, immediately after the
daughter’s name as beneficiary, the
words ¢ and my wife.”” The by-laws of
the society provided : ¢ A member in
good standing may at any time sur-
render his relief-fund certificate, and
a new certificate shall thereafter be
issued, payable to such person or per-
sons as the member may direct.” ’

Ileld, that such certificate could only
be made payable to wany other person
than the beneficiary therein mentioned
by surrender to thesociety as provided
by its by-laws, and that such member’s
wife, on his death, acquired no title to
any part of its proceeds on account of
decedent’s alteration thereof in her
favor. 15 N. Y. Supp. 15, aflirmed.
Lhomas v. Thomas, 30 N. E. Rep. 61, N.
Y. Ct. of App.

27. INSOLVENT CORPORATION—DIS-
PRIBUTION OF ASSETS — Cosrs — REe-
CEIVER.

The constitution of & co-operative or
assessment life insurance company pro-
vided that the assessments should be
apniied to the ereation of two distinct
funds, one of which was a ¢ death
fund  and the other a * reserve fund;”
that the death claimshould be paid from
the ¢ death fund,’” and that no death
claim should be paid from the *““reserve
fund ” except upon a contingency that
never happened. The compuany was
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dissolved at the suit of the attorney-
general, and a receiver pub in charge
of its property.

Held, that, although the ¢ death !

fund ”? was insufficient to pay the death
claims in full, the death claimants
were not entitled to share in the
¢ reserve fund.”

* The constitution also provided that
the reserve fund should be paid only
to those members who were living
when the fund was to be divided and
who had paid all assessments. After
the suit to dissolve the company had
been begun, an assessment was made
by order of court.

Held, that those who paid snch
assessment were entitled to be repaid
such assessment in full out of the
reserve fund, and that the balance
should be divided pro rate among those
members who had paid all assessments
up to the commencement of the suit,
regardless of the last assessment, since
the pendeney of the suit was a sufficient
excuse for the members who failed to
pay the last assessment.

The time at which to determine
which members were to share in the
reserve fund and which in the death
fund is the date of the commencement
of the suit, and not the date of the
decree of dissolution.

A death claim which had been ap-
proved before the levy of the last
assessment made before suit, has no
priority over other death claims where
the assessment in question was not
made to satisfy that particular claim,
but merely to increase the death
fund.

The costs of the receiver should be
paid pro rata out of the two funds. 16
N. Y. Supp. 80, modified. In re Fquit-
able Reserved Fund Life Ass'n of New
York, Court of Appeals of New York,
March, 1892.

928. CONSTRUCTION OF CERTIFICATE.

A certificate of membership in a life
insurance association declared that the
amount therein mentioned should be
payable from the death fund at the
time of death, or from any moneys
that should be realized to the fund
from the next assessment, and that
¢ no claim should be otherwise dueor
payable except from the reserve fund,
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as hereafter provided.” It also pr.
vided that if the death fund was j.
suflicient to meet existing elaims by
death an assessment should then be
made upon cvery member-ab the date
of the death last assessed for, and gy
per cent. of the net proceeds therey
should go into the death fund. The
constitution provided that the deaty
fund should be used only for the pay.
ment of death claims ; that payment
should be made to the beneficiaries, of
theamount to which they were entitleg
according to the terms of their certij
cates; that, so long as the mortuary
fund was suflicient to pay existing
claims, no assessment should be made
and that, whenever a single asses
ment was insufficient to meet a deatl
claim in full, there should be prid,n
full satisfaction of such claim, a sw
pro rate of the membership and benefits
in force at the time of death., The
company required each person
posing to become a member to piy
what was called the “‘first assessment,”
The insured was the first memberto
die, and the death fund at his death
was insufficient to pay the claim, and
assessments were made to meet if,
Held, that the claim was nof satisfied
by paying the amount of the deth
fund on hand, and that the proceeds
of the assessment made to meet i
should be appropriaied to the fulla
tisfaction thereof, 9 N. Y. Supp. il
affirmed. Wadsworth v. Jewelers' anl
Tradesmen’s Co., 29 N. E. Rep. 11
N. Y. Ct. of App.

INTERPLEADER—See Sherifl.

INTERSTATE COMMERCE — See Cour
panies 2 — Corporations 6 — Natul
Gas.

INTOXICATING LIQUORS — SeeIus.!
—Sunday Laws.

JoINT DEFENDANT — See Crim. v

6.
JupriciaL NoricE—See Crim. Tavh
JUDGMENT—See Ins. 19.

JuRrIspICTION—Sce Corporation §-
Crim. Law 16—Ins. 16.

Jury, MISCONDUCT OF — See Tres
pass to Land.

JustiFicaTioN—See Tibel 1. 4
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LAcHES — See Bills and Notes 13 —
Sheriff.

LAND, TEMPORARY QCCUPATION OF
—See Railroad Companies 3.

LaxDpsLIP—See Contractor.
LArRCENY—See Crim. Law 2. 3. 4.

LIBEL AND SLANDER.

. LiskL BY NEWSPAPER—JUSTIFI-
eATION—~FACTS GROSSLY MISSTATED —
CoSTS.

Ield :— (1) A plea of justification,

to an action against a newspaper for
libel, caunot be supported where it
appears that the facts were grossly
misstated, but without malice, in the
article complained of ; as where it was
stated that a collision between vehicles
was caused by plaintiff’s intoxicated
condition, and the proof showed that
he was not intoxicated, and not to
blame for the collision.
§ (2) In an action for libel, where the
§ plaintiff obtains judgment for part of
g the amount claimed, he cannot be
& charged with any part of the costs,
B unless there has been a tender by de-
¥ fendant. Turgeon v. Wurtele, Superior
g Ct. Montreal in Review. Johnson, C.J.,
% Mathieu, Pagnuelo, JJ., (Mathieu, J.,
b iss. as to costs), May 30, 1891, (The
¥ Local News).

£ 2. IxyuncrioN — TrADE UNroxy —
E “ SWEATING V’—TrADE LIBEL.

E A motion was made by a firm of
B: manufacturers for an interim injunetion
& {0 restrain the secretary of a trade
g unions committee and a printer from
i publishing false and injurious state-
g nents to the effect, inter «lia, that the
8 plaintifis practised in their business a
& pernicious system of sweating. The
e respondents offered to treat the hearing
ggof the motion as the trial of the action,
ghut such offer was declined by the
applicants. The court being of opinion
=that the statements constituted a trade
glibel, and that there was nothing
greserved for the trial of the action,
goanted an interim injunction. Bon-
guurd v. Perryman, 60 Law J. Rep.
giChanc. 617 ; Law Rep. 1891, 2 Ch. 269,
pobserved upon and distinguished. Col-
Blod & Collard v. Marshall & Stuart, 61
#L.. J. Chanc. 268.

'

|

293

3. MaLicious ProTesr or NOTE BY
NOoTARY—LIABILITY OF BANK.

It is libellous and therefore action-
able, for a notary public falsely and
maliciously to protest for non-payment
the aceeptance of & person engaged in
manufactures, and then send the draft,
together with such protest, ¢ to the
source from whence it came.”> That
the protest shows on its face that no
proper legal demand was made for
payment will not render the libel
harmless to the credit and business of
the aceeptor, since to be published as
one who has dishonored his com-
mercial paper tends naturally to pro-
duce injury. As a general rule a bank
is not responsible for a malicious pro-
test made and published by a notary
public rightly employed by it, such
notarial act being that of a public
officer ; and it makes no difference that
such notary is also an cmployee and
agent of the bank. In order to render
the bank liable, it would at least have
to be alleged that it shared maliciously
in the produection or publication of
the libel. An allegation * that the
action of the notary in the matter, he
acting under the authority of the bank,
is the action of said bank,” is not
sufficient to charge the bank as a joint
tort-feasor with the notary. May v.
Jones, Sup. Ot. of Georgia, 34 Cent.
L. J. 317.

4. POSTER ADVERTISING ACCOUNT
FOR SALE—JUSTIFICATION.

The defendants M. and B., mer-
chants, placed in the hands of the de-
fendant A., a collector of debts, an ac-
count against the plaintiff Sarah G-,
wife of the plaintiff John G., for collec-
tion, well knowing the method of col-
lection adopted by A., who, after a
threatening letter to Sarah G., which
did not evoke payment, caused to be
posted up conspicuously in several
parts of the city where tae plaintiffs
lived, a yellow poster advertising a
number of accounts for sale, among
them being one against ¢ Mrs. J. Green
(the plaintiff), Princess street, dry
goods bill, $59.35.”” The evidence show-
ed that Sarah G. owed the defendants
M. and B. $24.33 only.

Held, that the publication was libel-
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lous and could only be justified by l
shewing its truth ; and, as the defend-
ants had failed to show that Sarah G.°
was indebted in the sum mentioned in
the poster, they were liable in damages.
Green v. Minnes, Ontario Q. B. D. Feb.
1892, (Can. L. 1.)

5. PUBLICATION.

Tt is libellous to communicate to the
public, without cause or utility, the
misdemeanours of & neighbour and the
fines to which he was subjected. Bedard
v. Cusson, 1. Q. R. (Q. B.), 105.

6. SLAXNDER—REPARATION—MALICE
-— PRIVILEGE — STATEMENT REGARD-
ING CANDIDATE FOR TowN CouUNncIL
BY ONE BELECTOR TO ANOTHER.

A candidate for election to the Town
Council of Glasgow brought an action
of damages for slander against an
elector, who,as he averred, had stated
to other electors prior to the election
¢ that he had Dbeen bankrupt as a
grocer, that e had made a very bad
failure — meaning therceby that it was
a dishonest and disreputabie failure—
and that his creditors had received
only eighteen pence in the pound, and
that he was in consequence an unsuit-
able person to represent the electors
in the Council of Glasgow.”

Held (1) That it was a jury question
whether the words used bore the
innuendo sought to be put upon them,
but (2) that the record disclosed « case

of privilege, and, as malice had not
been averred, the action fell to be

dismissed. Bruce v. Leisk, 29 Scot. Law
Rep. 412.

7. SLANDER—HUSBAND AND WIrE—
RESPONSIBILITY.

Ileld: The husband is notirespousible
in damages for slunderous or insulting
].m'ruwe used by his wile (vide art.

"‘)LC C )  Bouwrasse v. Drolet, 1 Q.R.
(8. & C. C.), 107,

LIFE INSURANCE
Life.

LIMITATION OF ACTIONS — See Rail-
road Companies 1.

LIQUIDATED DaMAGES—Sce Bonds 1.

LIQUIDATOR’SCOMMISSION—Sec Com-
panies 4.

See Insurance,

' ment Employee—Libel 6.

Live Stock~—See Officers.
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LOAN.

Proor¥ OF LOAN—PARTNERSHIP —
PowER OF PARTNER T0 BIND iy
Firar. .

The wife of & partner of a mercantjle
firm lent to her husband a sum of .
ney out of her separate funds for i
purposes of the firm, st;lpulatnw that
she should receive the firm’s acknow]
edgement of the loan. Ier husban
took the money to the cashier of th
firm with instructions to put it {o {h
credit of his private account. This wy
done, and it was paid into the firmy
bank account. Acting on the hushand's
instructions the cashier wrote out iy
the name of the firm an acknowlede
ment of the loan which he signed x
per procuration for the firm. Tt wa
booked in the firm’s private Ietierbok |
and delivered through the husbhand
the wife.

In an action by the wife against the
firm for repayment of the loan, the de
fenders alleged :

(1) That the acknowledgment wa
neither holograph nor tested, and that
therefore the loan was not instructed
by legal evidence.

(2) That it was the writ of th
cashier, whose general procuration did
not include authority to borrow money
or sign such a receipt.

Ield, (Lord Young diss.) (1) th
writing used not as a solemmity, bu
only in modum probationis, need not Ik
probative, but is sufficient if shown v
be genuine.

") That the acknowledgment wa
th(, writ of the defenders, because the
money was borrowed not by the cashier.
bat by a partuer who directly authur
ized and instructed the cashier to g
such an acknowledgment as he himsed
could have completely granted. Bry
v. Bulters Bros, 29 Scot. Law. Rep.4i.

MavLIcE — See Damages 1 — Goverw

Marrcious PROTEST or NoTE B

NoTARrRY—See Libel 3.
MALICIOUS PROSECUTION.

REASONABLE AND PRroBaBLE CatE
—JURY.
In an action for malicious prosi
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tion, it is @ question for the jury and
and not for the Judge whether the
defendant acted upon reasonable and
probal»le cause.

If there is any evidence it must be
submitted to the jury, and the Judge
annot withdraw the case from them
lecause in his  opinion there was
reasonable and probable cause for the
prosecution. Judgment of the Queen’s
Beach Division reversed; Burton, J. A,

| dissentling,  Hamilton v, Cousinean,
Ontario Court of Appeal, March, 1892,
WCan, L)

MANDAMUS — Sei aLso Coux-
Ties 1.—Mux. Corp. 3. 6.

REVISING OFFICER — DBLECTORAL
Fravcirse Acr, R. 8. C. ¢. 5—0nBikc-
Tox T0 NAME OX Lisr — NoTIicr —
GroUrxps OF OBJECTION.

The Queen’s Benc¢h Division. 21
& 0. k. 424, having ordered a mandanus
B 10 issue directing @ revising officer to
E consider the objections to the quali-
g fication of certain persons whose names
E appeared on the preliminary voters’
B list, and the revising oflicer having
® oheyed the mandamus, this court de-
E clined to consider the question of the
E richt to grant the mandenus.

E A notice of application to have a
¥ wane removed from the volers? list
E viving as the ground of objection only
B the statement ** not qualified ?? is sufhi-
g cient. D re Lilley & Allin, Ontario Gt.
g of Appeal, Feb. 1892 (Can. L. TV)

MANSLAUGHTER—See Crim. Law 15.
MARKING BaLLor—See Ballot.
MARRIAGE.

AcTION For WIFE’S SERVICES —

B WiTSEsS — CONTRACT—WILL— DAM-
I AT ES,

1) In an action by @ husband for
geavices performed by his wife to
Bl defendant’s testator, it appeared that
gsuch services had been rendered by
e wife with the knowledge and con-
psent of her husband, and while assist-
ging him in his business ; that moneys
R lich were expended in connection
gtk said services were furnished by
fthe husband, and that the wife never
guade a personal claim for compensa-

tion. Ield, that the husband could
maintain an action for such services.
(2) In such action the wife is a com-
petent witness. (3)Where defendant’s
testator promised plaintift’s wifv,when
the serviee commenced, that he would
give her $5,000 in his will, buf upon
subsequent occasions only promised
to remember her in his will, without
naming any amount, and finally left
her only £500, after nearly eleven
vears of unpaid service, plaintiff is uot
limited to 55,000 in suing for the rea-
sonable value of such services. N. Y.
Ct. of Appeal. March 1, 1892. Porter
v. Dunn, 16 N, Y. Supp. 77, reversed.

MEASURE OF DAMAGES — See Emin-
ent Domain 3.

MASTER AND SERVANT.

1. Ingunies TOo BMPLOYEES — Di-
FECTIVE MACHINERY.

Where an injury occurs to an em-
ployee of a railway company through
a defect in the machinery or imple-
ments furnished to the employees by
the company, knowledgeof such defect
must be brought home to the company,
or it must be proved that it was igno-
rant of the same, through its own
negligence or want of care, before the
company can be made liable.

It is the duty of such railroad
company to guard its employees
from injuries resulting from unsound,
unsafe, and defective engines, cars,
and appliances, by having the same
continuously inspected by persons
competent to perform that duty; and
the negligence of such inspector in the
discharge of his duty is the negligence
of the company. Johnson v. Chesapcake
& 0. By. Co., 14 5. E. Rep. 432, W. Va,
Supreme Ct.

2. REGULATIONS FOR PROTECTION OF
EMPLOYEE — RISKS OF IEMPLOYMENT.

An injury to a railway brakeman
while engaged in coupling cars, caused
by a co-employee, having charge of an
engine, backing it up against cars
standing on a siding with such force
as to drive them back upon one of the
cars which the brakeman was coupling,
is within the risks incident to his
employment. Goodrich +v. Railroad
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Co. 113 id. 251 ; Appel v. Railroad Co.,

111 id. 550 ; Harvey v. Railroad Co., !

88 id. 481. Berrigan v. New York L. E,
& W. R, Co., N. Y. Ct. of Appeals,
Feb. 12, 1892, 14 N. Y. Supp. 26,
reversed. (Alb. L. J.)

3. AssumrrioN oF Risk.

A parent, or one standing in loco
parentis to a minor, cannot contract so
as to exempt the latter’s employer
from responsibility to the minor for

permanent injury inflictked on him. |

International & G. N. Ry. Co. v. Hinzie,
Tex., 18 8. W. Rep. 681.

4. INJURIES TO BRAKREMEN — UN-
BALLASTED TRACK.

(1) A railroad company owes no
duty to a brakeman in its employ to
ballast storage or switch tracks so as
to prevent his foot being caught be-
tween the ties.

(2) A brakeman riding on a switch
engine, and directing its movement
toward cars to be coupled, is guilty of
negligence in jumping off and walking
before it on an unballasted track, while
removing the coupling link and pin
from the draw-head on the tender.
Penunsylvania Co. v. Hankey, 93 Il
580, cited; Plank v. Railroad Co., 60
N. Y. 607, distinguished; Appel v.
Railroad Co., 111 id. 550, approved,
Jan. 20, 1892. Finnell v. Delaware L.
& W. R. Co., 14 N. Y. Supp. 946 mem.,
revex;sed. N. Y. Gt. of Appeals. (Alb.
L. J.

9. NEGLIGENCE — ELEVATOR — IN-
JURY TO EMPLOYEE.

In an action for personal injuries,
plaintifi’s evidence showed that he

was an intelligent boy, 19 years old; .

that he had been taught how to run
an elevator, which operated by pulling
on a shipper rod outside the elevator
well ; that it had not been pointed out
how near a cross-beam of the elevator
passed to the upper floor in descend-
ing through it; that he had operated
the elevator for several weeks ; that
at the time of the accident he had
started the clevator to go down ; that,
before the cross-beam had passed the
upper floor, he reached out below the
cross-beam in order to turn the rod

Monthly Law Digest and Reporter.
Co.; 116 N. Y. 403 ; Byrnes v. Railroad |

! and stop at the middle floor ; and {iy
" he kept hold of the rod until his hayg
ras caught between the dcscendi"g
cross-beam and the upper tloor, ayl
injured. .

Ileld, that a verdict for defenduy
should have bheen directed, as tj
evidence was insufficient to show either
negligenee on the part of defendant,
or due care on the part of plaintif
Rood v. Lawrence Manuf’y Co.,30N L,
Rep. 174, Mass. Supreme Court.

6. TUMES OF CHEMICALS—ASSUMP.
TION OF RISK.

In an action against a chemical con.
pany for injuries sustained by plaintif
in the inhalation of the fumes of nitric
acid, where it appeared that plaintiff
had been employed as a common laborer
outside the establishment, but ha
afterwards been set to work inside in
connection with the process of mam
: facture, and expert witnesses at the
trial had been unable to agree whether
or not the fumes of the said acid wer
injurious to the human system, it coull
not be said that the danger of exposure
to such fumes was so apparent tlat
plaintiff should be deemed to have
voluntarily assumed it as one of the
risks of his employment.

The fact that plaintiff left his work.
saying he could not endure it, did nit
show that he knew or had reason t
believe the fumes would do him per
manent injury, and upon the assurane
of the superintendent that they would
not hurt him, it wasnot negligence fir
him to return to work. Beiftenmillerv.
Brewing Co., (Pa. Sup.) 12 Atl. Rep
599, distinguished. Wagner v. I T
I Jayne Chemical Co., Supreme Court ¢
| Pennsylvania, March, 1892.

7. DANGEROUS MACHINERY.

Plaintiff was employed by a certais

, person to manage a stationary engire
used in drilling wells for a railrsd
company. The person who employel
plaintiff had charge of the driliing it

, capaeity of foreman, and was authorit
, ed to apply the steam and sel the mx
chinery in motion by means of rop#
connected with the engine. He v

l authorized also to employ and di
' charge the plaintiff, and there wasgﬂ_ﬂ:
| ence, although disputed, that plaiat:
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was subject to his orders. Plaintiff,
having been injured by the foreman
negligently starting the machinery,
brought suit against the company.

Held, that the foreman and plaintiff
were not fellow-servants, and an in-
struction that if plaintiff was to manage
the engine, and the foreman was to
have charge of the drill and apply the
steam, they were fellow-servants, was
erroneous and misleading, without
further instruction that, if the foreman
had authority also to order his move-
ments, they would not be fellow-ser-
vants.

Where, in an action by a servant for
injuries occasioned by the iron clamps,
with which the driving belt of certain
machinery was fastened together, the
court has iunstrueted that if the said
camps were in common use, and were

. not known to be dangerous, the plain-
tif was not entitled to recover, and

there was some evidence to the effect

that they were not like those in cominon

use, but were more dangerous, the coun-

verse of the proposition involved in

the said instruction should also have
been given, and the court should fur-

ther have instructed that defendant
was bound only to use ordinary carein

furnishing machinery, and that it the
f camps were dangerous, and plaintiff
E kuew it, or might have known i, he
E vas not entitled to recover. Nix v.

g loras, & 2. Ry, Co., 18S.W. Rep. 571,
g Tex. Supreme Gt.

K 8. NEGLIGENCE — MACHINERY —
B ¢ DEFECT IN THE ARRANGEMENT 7’
g WORKMEN’S COMPENSATION ¥OR IN-
B JuriES Acr R. S. O., €. 141.— 352V, ¢.
K 3.

g The plaintiff was employed in the
E luindry department of the defendant’s
§ lactory and while she was standing
g ona bench to open a window for the
E purpose of letting steam and hot air
g cape, her hair was caught by an un-
g warded revolving horizontal shaft
k which passed through the room near
g the ceiling and in front of the window,
Landshe was severely injured.

b Hd, (Burton, J. A., dissenting),
affirming the judgment of the Queen’s

Btifl, that she could not be said to have
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been doing an act so entirely uncon-
nected with her employment and
duties as to be regarded as a mere
volunteer, and, as such, outside the
protection of the Act ; and there was
a ‘“ defect in the arrangement? of the
machinery within the meaning of the
amending Act, 52'V., c. 23, 5.3, that is,
an element of danger arising from the
position and collocation of machinery,
initself perfectly sound and well fitted
for the purpose to which it is to be
applied and used. McClotherty v. Gale
Manufacturing Co., Ont. Ct. of App.,
Feb., 1892, (Can. L. T\.)

9. NEGLIGENCE — PROOF OF — RES-
PONSABILITE.

Held : The employer is only respon-
sible for injuries to his workmen to
the extent of his own fault or negli-
cence. Therefore, where workmen
have been drowned by the breaking of
a dam on which they were working, in
theabsence of proof that the employer
was negligent as to its construection,
they cannot recover. Mercier v. AMorin,
1 Q. R. (Q.B.) 86.

MONOPOLIES.

INEXECGTION OF OBLIGATION ~ DaM-
AGES—RESTRAINT OF TRADE — Law-
FUL COVENANT — STaT. 52 V., . 11
(DD

P. et al. & R. mutually agreed that
the latter should not buy any wood en
the River Charest, and that the formev
should not manufiacture any wood for
the County of Champlain. R. having
hought about 3,000 logs on the River
Charest, P. et «l. sued him for breach
of contract.

Held : (1) Plaintiffs’ claim for dam-
ages caused to thew by the purchase of
wood on the River Charest by R. is
well grounded, and to the extentiof the
profit which the sawing of this wood
would have brought them in, but they
cannot further claim the damages re-
sulting from the exccution of their
own obligation, i. e, the profits they
nmight have derived from the manu-
facture of lumber for the County of
Champlain

(2) The above-mentioned covenant

Beuch Division in favour of the plain- | is lawfal. It is not in restraint of

trade and is not prohibited by the
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Federal Act H2V., ¢. 41, Picher v.
Roussean, 17 Q. L. R. 239.

Mirx—Sce Adulteration.
MISFEASANCE—See Companies 3.
Mrsrake —See Contracts 2.
MortrGAGEE—See Ins. 14,

MUNICIPAL CORPORATION

—SEE ALSO NEG. 25 —NUISANCE 2.

1. STREET ASSESSMENTS—CONFIRA-
ATION—NOTICE—DEATIH OF PROPERTY
OWNER.

Where notice of motion to confirm a
report of commissioners of estimate
and assessment in a proceeding for
street opening has been duly given to
a party who afterwards dies, his ex-
ecutors are not entitled to be made
parties to the proceedings, nor to
notice of the motion. JIn re Lexingion
Adve,, 17 N. Y. Supp. 873, N. Y. Sup.
Court.

2. CONTRACT—ORDINANCES—DBOXNDS
—DAMAGES.

A city passed an ordinance author-

izing a certain firm to construct water- |

works for it upon terms fully set out.
This was accepted by the firm, and a
memorandum of the acceptance was
attached to a copy of the ordinance
and signed in behalf of the city by the
mayor and clerk thereof, under its
corporate seal, and by the firm and
each member thereof under their indi-
vidual seals.

Held, that this constituted a binding
contract. City of Goldsboro v. Moffett,
49 TFed. Rep. 213, U 8. Circ. Ct.

3. MAXDAMUSTO MUNICIPAL BOARD.

On an application for a writ of

mandamnus to compel the city of New
Orleans to pay a judgment regularly
obtained against it, such judgment is
conclusive as to the city’s liability,
and no defence can be made on the
ground that the debt was not paid ouf
of the revenues of the ycar for which
it was contracted, in accordance with
Acts La. 1877 (Bx. Sess.), No. 30, p. 47,
providing that no municipal corpor-
ation shall expend any money in any
year in excess of the actual revenue
for that year, and that the revenue for

1
i
'
i

" expenditures thereof.
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each year shall be devoted to ()
Mayor, ete., of

- City of New Orleans v. United States, 44

-

3

" Fed. Rep. 41, U. S. C. C. of App.

4. OPENING STREET — DEFAULY o

LAND-OWNER — RECOMMITTAL OF R

rorT—CosTS.

Where a land-owner fails to appear
before the commissioners of estimate
in proceedings to open a street, an
afterwards moves to open his defaulr,
and send back the report of the com-
missioners for review, without explain
ing his default, the motion should net
be granted, except on payment of costs,
In re Brownell Street, 17 N. Y. Sup),
747, N. Y. Supreme Court.

H. DAMAGES FROM CHANGEOF GRADE
OF STREETS — CONTRIBUTORY NEGLI-
GEXCE.

In an action againsta city for injuries
to property resulting from an overfloy
caused by a change of gradeofastred,
and the insufficiency of a sewer, it
appeared that if plaintiff’s premise
had been raised to the new grade, aty
cost of 3500, the overflow would have
been prevented, and that the value of |
the property was greatly increased hy
the grading of the street.

Held, that it was error to direct a
verdict for defendant on the grom
of plaintift’s contributory negligenc.
Cooper v. City of Dallus, 18 S. W. Rep.
565, Tex. Supreme Ct.

6. MANDAMUGS TO PorLick JUbak-
ADIJUDGING COMPTROLLER IN (ox
TEMPT—INVESTIGATION BY Crry Coty
CIL.

Where the files and papers relating
to proceedings in & police court have
been turned over by the clerk fo the
city comptroller, and are being usd
by the city council to investigate th
accounts of the clerk and judge, il
judge has no authority to order fie
comptroller to return the files and pr
pers. )

The city council have a right tomw
vestigate the acconnts of the clerkand
judge of the police court, and to haw
access to the files and papers thered

Where a police judge, with jurisdic
tion, adjudges the city comptrollerio
contempt for refusal to deliver papes
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and files, the Supreme Court will by
nandemus eompel the judge to vacate
the order. Schavartz v. Barry, 51 N.W.
Rep. 279, Mich. Supreme Ct.

7. CONTRACT W1TIL WATER COMPANY
—~PAXES.

A city of the second class has the
power to enter into a contract with
private parties or a corporation for
water to be furnished to it for fire pro-
tection by sueh party or corporation;
and when @ city of the second class has
eatered into such a contract, and u
water-works plant has been erected
and maintained at great expense for a
period of four years or more, and dur-
ing that period the corporation owning
the plant has furnished water, in ac-
cordance with a contract entered into
and recognized by the city, and the city
has levied the proper tax and paid the
hvdrant rental for three years, and
¢ otherwise recogmnized the validity of
t snch eontract, Leld, that this court will
ot hold the contract void under the
facts as stated in the petition, because
the city did not possess the power to
make a contract for the period of
twenty-one years. While the city may
le powerless to makea contract for the
L duration  alleged, still the contract
 should be upheld for a reasonable time,
5 when the circumstances and condition
g of the eity as to population and assess-

edvaluation aresubstantially the same,

® more reasonable terms.

E  The tax limitation imposed by para-
i eraph 796, Gen. St. 1889, restricting the
E levy of all city taxes of the current year
& lo 4 per cent., only applies to city taxes
E for general purposes. Columbus Water
g (0. v. Mayor ete. of Columbus, 28 Pac.
B Itep. 1097, Kan. Supreme Ct.

f 5. VoLuNTaArRY PAYMENT — VoOID
f ASESSMENT—BURDEN OF PROOF.

g Anassessment paid without coercion
Binfactor law, cannot be recovered back
gos an involuntary payment, upon the
geround of illegality of the assessment.
k10 render the payment involuntary,
Elhere must be some fact or eircum-
petance which overcomes the will and
3
eseape further ills.

mposes a necessity of payment to!

7 ion against a city torecover
Inan action against a city to recove
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an assessment so paid, the burden is
on plaintiff’ to show that he was not
aware of its illegality. Zripler v. Mayor,
ete. of New York, 17 N.Y. Supp. 750,
N.Y. Supreme Ct.

). ASSESSMENTS — LIABILITIES OF
STREET RAILWAYS.

A borough charter authorized certain
officials to pave the public streets, and
gave them *“ power to determine what
lands and buildings will be specially
benefitted 7 by such improvements,
and to apportion the cost accordingly,
A horse railroad line extended through
the main street, and its charter re-
quired it to keep the space between
the rail and two feet on either side in
good repair without expense fto the
borough, which it neglected to do;
whereupon the borough paved the
entire street with Belgian blocks and
assessed theaetual cost thereof between
the rails against the railroad company.
This assessment was approved by
committee appointed by the Court of
Appeals. Ileld, that the validity of
the assessment i¢ determinable under
the borough charter and not under
the railroad charter.

Where the improvements did not
tgpecially benefit ”” or enhance the
value of the railroad property no
assessment could be made.

Such assessment could not be made
on the ground that the borough had
done certain work which the railroad,
under its own charter, was bound to
pay for, the obligation under such
charter remaining in full force after
the improvements. :

Nor could such assessment be made
on the ground of the iunecreased value
of the franchise of the railroad, such
franchise being a thing entirely dis-
tinct from the term *‘ land and build-
ings » vreferred to in the borough
charter. Farmerst Loan & Trust Co.
v. Borough of Ansonia, 23 Atl. Rep.
705, Conn. Supreme Ct.

10. REMOVING TREES FROM SIDE-
WALK.

Where shade trees have been grow-
ing on the sidewalk of a public street,
the city may, without notice to the
abutting lot owner, remove them, if
they coustitute an obstruction to public
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travel ; and whether or not they are
an obstruction is to be determined by
the proper city authorities, which de-
termination cannot be reviewed by the
courts unless they have clearly abused
their discretion. So that where, inan
action by the abuttinglot owner against
the city for removing such trees, no
abuse of discretion is shown, it is error
to submit to the jury the question as
to whether they were an obstruction.

The fact that the city has allowed
such trees to remain in the street for a
great length of time cannot operate as
an abandonment of the right of the
public to their removal, if they are an
obstraction.

Trees which have been for a long
time growing on the sidewalk of a
publicstreet, and which obstruct travel
thereon, are an obstruction, and can-
not be regarded as a mere encroach-
ment, o as to make their removal by
the city unlawful without a hearing on
notice to the abutting lot owner.

Shade trees from 25 to 40 feet high,
and about 12 inches in diameter,
standing within the side walk, from 8
to 15 inches from the curb, are ob-
structions. Chase v. City of Oshkosh,
51 N. W. Rep. 560, Wis. Supreme Ct.
Note.

In Beauchamp v. City of Montreal, Su-
yerior Court of Montreal, April 1891, it was
ield, (1) that ornamental trees planted on
the roadways of Montreal, are the property
of the owners of the lots abutting upon the
street ; and that these trees must be con-
sidered as an accessory of the property in
said lot.

(2) That these proprietors have an action
for damages against the city of Montreal for
having cut down and taken away, said trees.

11. PowERs oF — RIGHT TO ENTER
LANDS OF ANOTHER MUNICIPALITY
¥OR SEWAGE PURPOSES — RESTRIC-
TI0NS—R. S. O. c. 184, 8. 479, s.-s. 15,
51 V., c. 28, s. 20.

The municipal act of OntarioR.S. O.
c. 184, by s. 479 gives power to one
municipality to enter upon the lands
of another for the purpose of extend-
ing a sewer into or connecting with an
existing sewer of the latter upon such
terms and conditions as shall be agreed
upon between the respective muniei-
palities, and, failing an agreement,
upon terms and conditions to be de-
termined by arbitration. If the muni-
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cipality into which the entry is pr.
posed objects thereto, the arbitrators
shall determine not merely the suig
terms and conditions, but whether o
not such entry shall be alléwed at all,

By 51 V., ¢. 28, s. 20, a municipal
council may pass a by-law for taking
land in or adjacent to the municipality
necessary or convenient for the Purpose
of opening, making, ete.,drains, sewers,
or water-courses within its jurisdiction,
or enter upon, take, and use any lad
not adjacent to the municipality fi
the purpose of providing an outlet for
any sewer, but subject always to the
restrictions contained in the municipal
act.

Held, affirming the judgment of the
Court of Appeal, 17 A. R. 346, that
the latter act did not take away the
necessity for having the terms and
conditions of entering upon lands of
another munieipality settled by agree
ment or by arbitration as provided by
s. 479 of the municipal act. Cityof
Hamilton v. Township of Barton, Sup.
Court of Canada, Nov., i891.

12. QUo WARRANTO — BMUNICIPAL
COUNCIL—RESOLUTION — NOMINATION
0¥ COUNCILLOR.

Held : That the president of a muni
cipal council can omly vote as suk
when the other votes in a regularly
assembled meeting of the council ae
equally divided.

That'when only three councillors are
present inclusive of the president, the
latter cannot form a quorum by his
preponderant vote, which he hasm
right to cast.

That article 346 of the Municipl
Code only relates to cases of invalid
elections susceptible of contestation.

of corruption, of violence, or an ab
sence of proper formalities, and not ®
such as the nomination of a councillir

by the council. Bissonnelte v. RNadeav,
1Q.R. (8. & C.C.) 34.

13. CiTY oF SOREL—ALDERMAN.

Held : That where an alderman
the city of Sorel made an abandonmert
of his property, his seat is therety
rendered vacant, and the council &
replace him without notifyinghin if
their resolution to do so; and thi
the alderman cannct attack thister
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Jution unless he can show that he has
an interest to do so as an eleetor. Cify
of Sorel v. Prevost, 1 Q. R. (Q. B.) 115.

MusicipAL CoUNCIL — See Mun.
Corp. 12. 13.

MuniciPAL Law—Taxation 2.
MurpER—See Crim. Law 6.

MuruaAL BENEFIT INs. — See Ins.
Mut. Benefit.

MuTuAL INsURANCE Co.—See Insur-
ance 15.

NAME, AUTHORITY TO USE — See
Prin. and Agent 2.

Nayes oF MEMBERS See Partner-
ship 3.

NATURAL GAS.

TRANSPORTATION — REGULATION BY
SPATES—INTERSTATE COMMERCE.

The act of March 9, 1889, of India-
m, making it unlawful to econduct
natural gas from within to points out-
side the State, having been declared
unconstitutional, the legislature, on
March 4, 1891, passed an act to regulate
the mode of procuring, transporbing
and using natural gas, and providing,
among other things, that such gas shall
wot be transported through pipes ab
a pressure exceeding three hundred
pounds per square-inch, nor otherwise
than by the natural pressure of the gas
flowing from the well, and making it
mlawful to use a device or artificial
appliance for the purpose.of inereasing
the natural flow of wells. In the present
suit it became necessary, incidentally,
to determine the validity of this act.
The court held that the act, under the
' guise of police regulation, sought, in
i eftect, to restrict interstate commerce,
and, therefore, so far as this suit was
concerned, would be held invalid. Be-
nedict v. Columbus Const. Co., 23 Atl.
Rep. 485, Court of Chancery of New
Jersey.

NEGLIGENCE — SEE ALSO CAR-
RIERS 4 — MASTER AND SERVANT —
TeLEGRAPH COMPANY.

1. EvipENCE.,
- Where the negligence of the defend-

ant and the act of a third person con-
curred to produce the injury com-
plained of, so that it would not have
happened in the absence of either, the
negligence was a proximate cause of

' the injury. Johnson v. Northwestern

Telephone Foxchange Co., Minn., 51 N. W,
Rep. 225.

2. DEFECTIVE ARM ON TELEGRAPH
Porzx.

In an action against a telegraph
company for the death of @ servans, it
appeared that deceased, while working
as lineman on one of defendant’s
telegraph poles, leaned his weight on
one of the eross-arms, so that it broke,
causing him to fall, and resulting in
his death. The arm had been in use
about six years, during which time it
had answered its purpose, and it did
not appear that there was any defect
in it discernible by an ordinary in-
spection. Defendant’s inspectors were
not required to climb eaeh pole, and
examine the arms, and deceased knew
this, having been employed by defend-
ant for several years—part of the time
as an inspector, and the rest of the
time as a lineman.

Held, that deceased should have in-
spected the arm before putting his
weight on it, and that a verdict for
plaintiff could not be sustained. Flood
v. Western Union T'el. Co., 30 N. E. Rep.
196, N. Y. Ct. of App.

3. EXCAVATIONS IN STREETS.

‘Where the owners of a city lot, in
the course of constructing thereon a
building abutting on a street, make,
by their own employees, an exeavation
in the adjacent sidewalk for coal vaults,
and an area to be used in connection
with the building, a duty devolves
upon them to guard it with ordinary
care; and this duty is not shifted from
them by letting the work of building
the area walls and constructing the
coal vaults to an independent con-
tractor who is to farnish all the mate-
rial as well as to perform the labor
necessary therefor. Hawver v. Whalen,
Ohio, 29 N. E. Rep. 1049.

4. Where plaintiff, while walking
along a public street is put in sudden
peril by the negligent act of defendant



302

in throwing a trunk from @ wagon, and '
in an instinctive effort to escape plain-
tift falls over @ trunk standing on the
sidewalk, and is injured, defendant is
liable. Vallo v. United States fsxp. Co.,
Penn., 23 Atl. Rep. 594,

3. [MPROPER PERIFORMANCE OF CON-
TRACT.

Defendant cleansed a privy vaulb
for the landlord of the premises, who
aceepted and paid for the work :

Held, that defendant was not liable
forinjuries occasioned by a loose board,
left by his servants upon the roof of
the privy structure, falling upon the
child of a tenant, more than a year
after completion of the work. [Fitz-
maeurice v. Fabien, Penu., 23 Atl. Rep.
448,

6. CONTRIBUTORY NEGLIGENCE.

Plaintiff was injured while blasting
rock in defendant’s quarry, and sought
damages therefor on the ground that
by reason of defendant’s failure to re-
move certain loaded cars from the
works, as was its duty, plaintifi’s exit
to u safe retreat from the flying débris
was cut off. The evidence showed that
plaintiff made the blast with full
knowledge of whére the cars stood, and
that they obstrueted his escape.

Held, that plaintiff was guilty of con-
tributory negligence, and could not
recover. Wilson v. Lowisville & N. I.
Co.. 18 S. W. Rep. 638, Ky. Ct. of App.

7. DANGEROUS PREMISES—FIRE.

At common law, the owner of a build-
ing not peculiarly exposed to the dan-
ger of fire is not bound to adopt extra
or unusual precautions for the escape
of the occupants in case of fire. Pauley
v. Steam-gauge & Lantern Co., N.Y., 29
N. E. Rep. 999.

8. DANGEROUS PREMISES — RIGHT
TO ENTER.

Where one lets a dock for unloading
stone, charging toll for each boatload,
and there was no suggestion at the time
that any one else had any interest in
the dock, it is no defense to an action
by a boatman for personal injuries

caused by the unsafe condition of the
dock that the legal title to the unsafe
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part of the dock was in a third persen
or that in fact the defendant had y,
legal right to go upon or repairit. Ny,
Ct. of Appeals. March 1, 1892, Thomas
v. Henges, 16 N. Y. Supp. 700, afirmed,

9. DANGEROUS PREMISES-—LICENsE,

The owner of a private way opening
on a public street, who fails to erect a
sign that the way is not public, is e
liable for injuries resulting from de
fects therein to strangers venturing
thereon without permission. Stevens .
Nichols, Mass., 29 N. E. Rep. 1130,

10.
HOTEL-KEEPER
DOOR.

The plaintiff went into the defend.
ant’s hotel on Sunday, as a customer.
He had been there several times be
fore. In passing through the building
to go to the urinal, he fell through m
open drap-door, which had been left
unguarded, and received injuries.

Held, that he was entitled to damage
from the defendant. Per Boyd, C.—
The plaintiff, being a customer of the
defendant, came to the defendant’
place of business for the demand and
supply of that which was for the
mutual advantage of the parties, and
so is to be treated not as a mer
licensee, but as being on the premises
by the invitation of the proprietor.
That invitation is different in its lewl
consequences as to safety while on the
premises from the merely hospitable
invitation which arises between hod
and guest. Hasson v. Wood, Ontario
Chancery Div., March 1892. (Cm
L.T.)

11. INJURIES TO CIILD—DAMAGE.

In anaction for personal injuriesty
a child four years old, it was held that
the jury may take into consideration.
as an element of damages, loss o
earnings after he shall have obtained
majority, though he has never carned
anything, and though no one can te!
with any certainty what his carnin
capacity will be. Rosenkranz v. Linid
Ry. Co., Supreme Court of Missour,
Dec. 22, 1891. '

Notes.

1. Itis well settled that prospective dar
ages to adults, on account of nnp;z.mnontof

ACCIDENT LiABiLiTY oF
TO0 GUEST — TRy
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earning capacity in the future, is o proper
dement of damages in cases of personal
injuries.  Whalen v, Railroad Co., 60 Mo.
23 Pry v, Railvoad Co., 73 id. 1215 2 Sedgw.
Dam. (Sth ed.), § 485.

9, 'fhis plaintiff had never earned any-

thing, and what his ability to labor orv his

capacity for earning money in business pur-
quits will be in the future no one can_tell
with any certainty. 1t is properly held, in
such ease, in the absence of the existence of
direct evidence, that much must he left to
the judgment, common experience :Lq(l ten-
lightencd conscience of the jurors, guided by

the facts and cirenmstances in the case.’ |

Grogan v. Foundry, 87 Mo. 326; Nagel v,
Railroad Co., 75 id. 658; Davis v. Raihroad
(0., 00 Ga. 3295 Fisher v, Jansen, 128 11l 551 :
City of Chicago v. Major, 18 id. 319 ; Railvoad
Co. v. Miller, 51 Tex. 275,

12. PURCHASE OF TOoY AIR-GUN FOR
CHILD.

The purchase by a father for his son,
cleven vears of age, of a toy air-gun,
isnot an act of culpable negligence,

nor made izt reasonable anticipation of

an injury caused by the use of the gun
by another boy to whom the son had
lent it. Herris v. Cameron, Wisconsiu
Supreme Ct., Feb. 1892, (Alb. L..J.)

Noles.

1. We are clearly satisfied that it wae nag
an act of culpable negligence on the vt
of the defendant. The act or fact must be
sich that negligence can be directly and
logically inferred from it. Wood v. Railway
Co,, 31 Wis. 196,

2 The defendant’s negligence must be

proved, and cannaot be presumed. Chamber-
lain v, Railway Co.. 7 id. 307; Steffen v.
Railway Co., 140 id. 259; Denby v, Willer, 59
il. 240,
g 3. In any view than can be taken of this
B device as o toy or plaything, but which can
P possilly be put to a dangerous use, it would
g Deillogical and unreasonable to hold that
e the defendant was guilty of culpable negli-
g cence in buying it for his boy, and ought to
E llave reasonably expected that such an un-
B usual and extraordinary consequence would
g follow it. He is only chargeable with or-
E dinary care, such as fathers generally would
g exercise under like civcumstances.  Parish
w Town of Eden, 62 Wis. 272,

1 1t was held in Haggevty v. Powers, 66
2 Cal. 368, that the father was not liable for
g giving his eleven-year-old boy a  loaded
g Pistol to play with, and an aceident happen-
E «dby the boy’s careless use of it.

5 In Chaddock v. Plummer (Mich.), 30
W, Rep. 135, the defendant hought a
k similae aiv-gun, with similar shot, for his
B nne-year-old-boy, and another boy found it
g na storm-door, and the defendant’s wife
E gave the boy some shot, and in firing it ata
& boardon a frequented street the shot glanced
Eand put out the plaintiff’s eye. The Court
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held “that it was not negligence per se for
the defendant to buy this toy-gun, and place
it in the hands of his boy, nineyears of age.”
6. In Poland v. Earhart, 70 lowa, 285, o
storekeeper sold a revolver to a minor,
ifteen years of age, who accidentally fived
it and injured himself. The father of the boy
- sued the storekeeper, and it was held that
Be could not recover, as the accident could
, hot have been reasonably anticipated.

13. ELEVATOR—LIABILITY FOR RUN-
, NING OF

Where the owner of a building has
the care of an elevator in use for the
| purposes of the tenants, he is liable to
the tenants for any defect in i, or its
appointment or management, which
reasonable care or vigilance would pre-
vent. People’s Bank v. State of Maryland,
Ct. of Appeals of Maryland, DMarch
1892.

Notes.

1. In the ease of Tousey v. Roberts, 114
I NLY. 3106, it is said that *an elevator for the
~earriage of persons is not like a railvoad
i crossing at a highway, supposed to be a place
of danger to be approached with great cau-
tion, but on the contrary, it may be assumed
when the door is opened by an attendant
to be a place which may be safely entered
without stopping to look, listen or make a
special examination.”

2. In Duncan v. Sloan, 49 N. Y., (Snperior)
affirmed in 100 N. Y. 620, it was held thas
where o tenant in an apartment house saw
the owner's elevator boy sitting in a nodding
pusition and plaintift, supposing the plat-
form to be in its place, but failing to inquire
or stop to examine and see, stepped in and
fell to the bottom of the shaft, it washeld to
-~ be for the jury to decide if theappearances
were not such as to throw the plaintiff off
his guard. And a verdict for the plaintiff
was sustained.

14. EVIDENCE — CARRIERS OF PAS-
SENGERS.

Where, in an action to recover dam-
ages for loss of services and expenses
| incurred by reason of the injury of
plaintiff’s infant son, there was evid-
ence that the conductor of defendant’s

ar signaled the driver to start before
plaintiff’'s five-year-old boy and his
attendant had reacheda place of safety
I upon the car, and the car immediately
started with a jerk, thereby throwing
the child under the car and crushing
his leg, o verdict for plaintiff will be
sustained, though such evidence rests
solely on the testimony of the child’s
 attendant. Earl, C. J., and Finch and
| Gray, J.J., dissenting. 8 N. Y. Supp.
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926, affirmed. Akersloot v. Second Awve.
R. Co., 30 N. E. Rep. 195. N.Y. Ct. of
Appeal.

15. SNOW-PLOW RIDGES.

It is negligence in a street-car com-
pany, occupying a streeb so narrow as
not to admit of two teams passing each
other on either side of the car track, to
throw the snow from its track with a
snow-plow so as to cause a ridge of
snow on either side of the track so high,
when packed down by travel, as to
upset a sleigh necessarily going there-
on, in turning out to allow a team to
pass. Somerville v. Oity R. Co. of Pough-
keepsie, 17 N. Y. Supp. 719, N. Y. Su-
preme Ct.

16. CONTRIBUTORY NEGLIGENCE —
EVIDENCE — QUESTIONS or FacTt —
INSTRUCTIONS.

In an action for personal injuries
there was evidence that plaintiff, while
a passenger in defendant’s street-car,
was obliged to stand, as all the seats
in the car were occupied ; that there
were other persons standing in the car;
that the car ran off the track, and
came to a sudden stop; and that
plaintiff was thrown forward, and
received certain injuries {from the
tfall, and from other passengers being
thrown on her by the suddea stop.

Held, that it could not be said as a !

matter of law that plaintiff was guilty
of contributory negligence.

The court, in the course of the charge
to the jury observed : ¢ I think that I
must charge you that the evidence
establishes fairly and affirmatively in
favor of the plaintift that she was not
cuilty of contributory negligence?’ ;
but in leaving the question the court
said : ¢ If this be answered in the
affirmative, then you come to the next
question.”

Held, that the charge did not take
the question of contributory negligence
from the jury.

Married Women—Right to Sue for Per-
sonal Injuries.

A motion for a nonsuit in an action
for personal injuries on the ground
that plaintiff was a married woman,
and that the cause of action was her
husband’s, was properly denied,as the
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evidence showed that her husband hag
left her, that she carried on businey
in her own name, and that she receiveq
and used her earnings for-the support
of herself and children. Grifith v,
Utica & M. R. Co., 17 N. Y. Supp. 692,
N. Y. Supreme Court.

19. NEGLIGENCE PER SE—JUMPING
FROM MOVING STREET CAR—JUSTIH.
CATION—NEGLIGENCE OF CONDUCTOR,

It is gross negligence in a passenger
on a street railway to jump from the
car when it is going at a speed of %
miles an hour, whether he knows o
does not know that the car is going %
fast. That the city ordinance restric.
ed the speed of the car to 7 miles m
hour would make no difference.

The presence of the conductor, anl
his silence on hearing another passen
ger tell the plaintiff that the car was
not going to stop, and he had better
get off, will not justify him in jumying
from the car and causing his own
injury. Masterson v. Macon City & ¥,
St. R. Co., 14 S. E. Rep. 591, Ga. Sup.
Court.

1S. ELECTRIC RAILROADS — COLLI
SION WITH VEHICLES—NEGLIGENCE.

In an action against an electrie mil
road it appeared that plaintiff and her
husband, while driving along the track
after dark, were struck and injured by
a car ; that there was no head-light o

i the car, nor any light either insideo

out; and that it was running 15 or 2
’ miles an hour. Previous to thab time
| the cars had used head-lights. The
1 husband testified that when he went
! upon the track he looked fora car, but
| did not see any ; and that, if the ar
! had had a head-light, he could hae
| seen it 1% or 2 miles. The wife testifie
that she too looked for a car whenthef
went upon the track, but that after
| wards she did not look particularly,®
she thought they would see the head
Light. The first warning she had of the
car was the sight of the flame on th
trolley, and the glitter of the car wir
dow. It was then too late to get outef
the way. '

Held, that the plaintiff and her
band were not negligent in drivig
upon the track, and that whetherthe
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used ordinary care to prevent the col- | the defect, in the absence of ice, and

lision was a question for the jury. il plaintift’s injuries were caused by
Tuidence . such defect, and would not have huap-
uidence.

pened but for i, then the town was
liable, though the ice was one of the
proximate causes of the accident.
Hampson v. Laylor, 23 Atl. Rep. 732.
R. 1. Supreme Ct.

Tt was admissible, in such @ case, to
show that the public were in the habit
of driving on the track, as bem-ing
apon the question of defendant’s negli-
gence in running a car without @ head-
licht or other light. Rascher v. Iust 21. INJURY TO INFANTS — BLECTRIC
Detroit & G. Ry. Co., 51 N. W. Rep. ' WIRES.

163, Mich. Supreme Ct.

Where several boys had been play-
19. IcY STREETS—EVIDENCE. ing on their way home in a public
street, and had stopped to rest, and
one of them, while walking along
. before the others, came in contact with
an electrie wire which had been allow-
~ed to hang within a few feet of the
street, and from which he received a
severe shoek, the fact that just before
bub concluded f:hatv, as she had on new | the injury he had been using the street,
rubbers, she thought it would be all  for the purpose of play did not divest
right, and went on ; that the walk was . him of the character of a traveler,
“sidling ;7 that there was ice and . within Pub. 8t., c. 52, s. 1, which de-
b sow on the walk, and that it looked , clares that the streets shall be kept in
E s though it had been cleaned and then i repair so that the same may be reason-
b saturated with water ; that the water ably safe for ¢ travelers.” Greham v.
f lad run over it and left it perfectly : Qity of Boston, 30 N. E. Rep. 170. Mass.
b icy, so that it was smooth. Supreme Ct.
! 't was justified in
: regzzi‘fl’gtht%b ggnct?l: tno;éxiib,tand in ¢, 2;)1', DE{"ECTIVS IiRIDGL:S —',I\}IIJURY
£ submitting to the jury the question of éﬁYCEAVhLER" ONTRIBUTORY NEGLI-
f plaintitl*s contributory negligence. R
£ In such case it was error to allow Plaintiff sned
E witnesses, other than plaintiff, to tes- | damages sustained from falling off a
¢ tify that they had previously fallen on ; public bridge whereon there was no
g the same walk, as such facts did not ! miling or ]igh{‘,‘ The jury returned a
g prove notice of the defect to defendant, - general verdict for plaintiff, and found,
E 0r negligence in not having talken mea- specially, that plaintiff lived within
g sures to remedy it. Rickards v. City of | o hundred feet of the detective bridge
8 Ostikosh, 51 N. W. Rep. 256, Wis. Su- - for a year and a half immediately
E preme Ct. preceding the accident, during which
4 time it was in the same condition, as
was well known to her. On the night
;. Inan action against a town treasurer | of the injury plaintiff had passed over
f lor injuries alleged to havebeen caused  the bridge on foot, and at the time of

i UY @ defect in a street of the town, it | the injury she had no light or other

b peared that the streets were icy at | assistance to guide her, but the out-

B the time of the accident; that the street | lines of the bridge were not so obscured
ou which plaintiff fell was washed and | by darkness that she could not, by
foullicd ; and that the cobble-stones | reasonable use of her sight, have seen
g Vere exposed, on one of which plain- | them. Held, that the Court erred in
i stepped and slipped and ,fell and | giving judgmenton the special findings
7S wjured. non obstante. *

f Held,that the Court properly charged | In such ease, the failure of plaintiff
that if the sidewalk was so defective i to provide herself with a light was
35 to render the town liable in case an |, not contributory negligence. The out-
goccident had happened by reason of l lines of the bridge being Zisil))}e, its
] M. L. D& R2L

Plaintiff was injured by slipping on
asidewalk, and in an action therefor
against the city, testified that she did
not notice the ice on the walk until she
got on it ; that she then hesitated
whether she should go back or go on,

defendant eity for

2. DEFECTIVE SIDEWALKS—ICE.
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condition was not such that a prudent
person would decline to pass it with-
out u light. Vance v. Oity of Freanklin,
30 N, E. Rep. 149. Ind. App. Ct.

23. DAMAGES — REMOTENESS — AC-
TION ¥FOR NEGLIGENCE—OBSTRUCIION
IN HicuwaAy—REMEDY OvER—R.S.0.
¢, 184, s. 531, 8-8. 4.

The plaintiff was driving a horse
and sleigh along & highway belonging
to o city corporation, when the runner
of the sleigh came in contact with a
large boulder, whereby both horse and
sleigh were overturned. Inendeavour-
ing to raise his horse, the plaintiff
sustained a bodily injury, on account
of which he sued the corporation for
damages, alleging that his injury was
due to their negligence.

Held, that the damages were not; too
remote. Page v. Town of Bucksport,
64 Maine 51 ; and Stickney v. Town of
Maidstone, 30 Vermont 738, applied
and followed.

Held, also, that the person who
placed the boulder on the highway,
and who had been added as a defend-
ant under s. 531 of the Municipal Act,
R. 8. O. c. 184, was liable over to the
corporation under s-s. 4. Corporation
of Vespra v. Cook, 26 C. P. 185, dis-
tinguished. Balzer v. Corporation of
Gosfield South, 17 O. R. 700, followed.
McKelvin v. City of London, Ontario Q
B. D., Feb. 1892. (Can. L. T.)

24. HIGHWAYS—DEFECTIVE — NEG-
LIGENCE—EVIDENCE.

In an action against a town for per-
sonal injuries it appeared that while
plaintiff was driving along a highway
her horse became frightened and back-
ed down an embankment into a pond.
The place of accident was on a country
road which had been used for nearly
fifty years, during which time no
similar accident had ever happened,
and the break in the woods skirting
the boundary between the pond and
the highway, through which plaintiff’s
horse backed, was only from eight to
twelve feet long.

Held, that failure to guard such a
short distance, under the circum-
stances, was not sufficient evidence of
negligence to submit the case to a jury.
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Hubbell v. City of Yonkers, 104 X, Y,
434, Glasier v. Town of Herron, N, Y,
Ct. of Appeals, March 1, 1892, (Al
L.J.)

25, HIGHWAYS — MUNICIPAL (op.
PORATIONS—R. 8. O. ¢. 184, 5. 531 (4,

Sub-section 4 of's, 531 of R. 8. 0 ¢,
184, which provides that if an actionis
brought against a munieipal corpors.
tion to recover damages sustained by
reason of any obstruction, excavation,
or opening in a public highway, placed,
made, left, or maintained by another
corporation or by any person other
than a servant or agent of the munic
pal corporation, the last mentioned
corporation shall have a remedy over
against the other corporation or perse
for any damages which the plaintiffin
the action may recover against them.
applies to the case of an obstruction,
excavation, or opening, directly and
immediately placed on or dug in the
highway by the corporation or persom
against whom the remedy over is given.
It does not give a right to one muni¢:
pal corporation to recover from an
adjoining municipal corporation dam-
ages recovered for an aceident caused
by non-repair of a road lying betwea
the townships which they were jointly
liable to keep in repair. Township of
Sombra v. Township of Moore, Outariy,
Ct. of Appeal, March 1892, (Can. L. 1)

26. EX1T FrROM STATION — USE OF
TRACKS — CUSTOM — FLAGMAN.

Decedent, after leaving defendants
train at a suburban station, in ovder
to reach the public highway, was con
pelledto walk along defendant’s tracks.
or to go through private property by
way over which travel was forbidden.
While walking along thetracks towards
the highway, hestepped from one track
to another to avoid a train, and w&
struck by a train coming from an oppr
site direction, and killed.

Held, no safe way having been pr
vided by the company for reaching i
highway, that the court proper
refused to adjudge decedent guiltydf
contributory negligence in using t
tracks.

In such case, witnesses were I
perly allowed to testify as to whetb#
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or not there was a footpath along the
track between the station and t;he_
highway crossing, as to the custom of
walking along the tracks, and as to
he maintenance of a ticket agent at
the station.

Bvidence that no flagman was sta-
tioned at the highway crossing at the
time of the accident was properly
admitted for the purpose of showing
the exact condition of affairs at that
place at that time, though as a matter
of law it was not the duty of defendant
to keep a flagman there.

There being no evidence elsewhere
in the case that the private way in
question was in fact private property,
the refusal of the court to strike out
the testimony of a witness as to the
ownership of such way founded on
hearsay, was harmless error. Reid V.
Xew-York, N. H. & H. R. Co., 17 N.Y.
Supp. S01.

9. ACCIDENT TO FERSON ON TRACK
- ~INJUurY FroM HAND-CAR.

It is negligence in a railroad com-
pauy to propel a hand-car pasta station
at the rate of 15 miles an hour, on a
down grade, without bell or other
notice of approch, at an hour when
passengers are about to gather to take
afrain.

Plaintiff was strv.ck by the hand-car
while crossing the track to reach the
station, Her viewof the approaching
hand-car was obscured by persons in-
terposed, and the smoke and steam of
2 freight engine near by.

Held, that the question of eontribu-
tory negligence was properly submitted
tothe jury. Conklin v. N. Y. Cent. &
IR R. Co., 17 N. Y. Supp. 6561, N. Y.
Supreme Ct.

8. CONTRIBUTORY NEGLIGENCE.

A person who voluntarily and un-
necessarily attempts to cross a railroad
track in frong of an approaching train
Is guilty of contributory negligence,
and, having been struck and killed by
the train, there can be no recovery
against the railroad company for his
deat}l, though its agents were culpably
Itleghgenb in the management of the
rain,

Theconsequences of the contributory
uegligence of plaintiff’s intestate in
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voluntarily attempting to cross a rail-
road track within the limits of a town
will not be obviated by the fact that
the train was running at a rate of
speed prohibited by an ordinance of
the town ecouncil. Korrody v, Lake
Shore & M. S. Ry. Co., 29 N. BE. Rep.
1069, Ind. Supreme Court.

29. EVIDENCE OF NEGLIGENCE.

In a case where plaintiff’s evidence
is competent, and in some fairly ap-
preciable degree tends to show on the
part of the railroad company a want
of ordinary cave in keeping a reason-
able lookout ahead for persons and
animals, and other obstructions on the
track, in front of the moving train,
which runs over and kills a child
between four and five years old seated
on the track in plain view, capable of
being recognized to be a child by any
one using ordinary care and precaution
to discover it, and for a distance not
Jess than twice that required to stop
the train in,

Held, it is error to withdraw the
case from the jury by the method of
striking out all the plaintiff’s evidence.
Gunn v. Ohio River B. Co., 14 S. E. Rep.
465, W. Va. Supreme Ct.

30. INSTRUCTIONS.

In an action against a railroad owner
by an employee to recover damages
for personal injuries it appeared that
plaintiff’s injuries resulted from de-
feets in a hand-car on which he was
returning from work. The car when
originally furnished was fit for service,
but got out of repair.

Held, that the failure of those using
the car—plaintift’s fellow-servants—to
report its condition and to request de-
fendant to put it in order, eonstituted
negligence on their partaffecting plain-
tiff.

In such case the court erred in vir-
tually instructing the jury that plain-
tiff was entitled to recover if he had
not personal knowledge of the condi-
tion of the car, no matter how negligent
his fellow-servants may have been in
using the car, or in placing it in front
instead of the rear of a moving train of
similar cars. Reynolds v. Kneeland, 17
N. Y. Supp. 895, N. Y. Supreme Ct.
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31. CARRIER —RAILROAD—INJURIES
70 PASSENGERS—CONTRIBUTORY NEG-
LIGENCE—RIDING ON PLATFORM.

Where a passenger on defendant’s
excursion train secured a seat for him-
self, but afterward resigned it to a lady,
and after remaining in the aisle of the
car fora time, went out on the platform,
intending to enter another car, but
finding that fall, remained on the plat-
form, from which he fell or was thrown
off, he was guilty of contributory negli-
gence.

Where there was nothing in the record
to show that the train was improperly
operated, on account of alack of brake-
men, it was error for the court to submit
to the jury, on the question of negli-
gence in operating the train, the fact
that there were but two brakemen on
it. Worthington v. Central Vermont R.
0o., Vermont S. C. Jan. 1892, (Alb.
L. J.)

32. INJURIES TO PERSONS ON TRACK
—NEGLIGENCE.

The fact that the fireman in charge
of a switch engine in the railway yard
is not looking in the direction in which
the engine is moving because he is
iooking back Lo see when the following
cars have cleared the switch, and for
the signals of the switch-man, is not
negligeuce on his part, in respect to a
man on the track in frontof the engine
who was guilty of contributory negli-
gence. Bddy v. Sedgwick, 18 S.W. Rep.
564, Tex. Supreme Ct.

33. INJURIES TO PASSENGER — AcC-
T10N BY HUSBAND — NEGLIGENCE —
CONTRIBUTORY NEGLIGENCE — DAd-
AGES.

In an action by husband and wife
for injuries to the wife alleged to have
been caused by defendant’s negligence,
if by reason of the injuries to the wife
the husband was deprived of the wife’s
services, compensation therefor may
be given.

Where a passenger on a train is
jnjured without fault of his own, there
is no legal presumption of negligence
on the part of the carrier. Scott, J.,
dissenting.

The fact that plaintiff, & passenger
on a cable train, was riding on the
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dummy when there were seats in the
trail car, where she would have lcen
in safety, does not establish contyi.
butory negligence. ‘

Where plaintiff at the time of the
aceident was with child, and before
delivery the child died, o recover
damages thercfor she must show some
additional injury to herself arising
from such fact. Hawkins v. Front-Siredt
Cable Ry. Co., 28 Pac. Rep. 1021
Wash. Supreme Ct.

34. INTURIES TO EMPLOYEE —- Ux.
SAFE APPLIANCES — CONTRIBUTORY
NEGLIGENCE.

A complaint in an action for pe-
sonal injuries alleged that plaintif,
for several years prior to the accident,
had been in defendant’s employ, en-
gaged in making general repairs, amd
had occasionally been required to use
a ladder ; that, on complaining that
the ladder furnished was not safe, he
was told that a suitable one would be
provided for future work ; that, rely-
ing on such promise, he continuedin
the employ ; that a suitable ladder
was not provided, and that, thereafter,
while by the foreman’s order he wa
ascending a ladder unprovided with
spikes at its end or with other safe
appliances, and resting upon an oily
floor, it slipped and occasioned the
injury complained of.

Held, on demurrer, that the com-
plaint failed to state a cause of action.
as the danger might have been anti
cipated by the exercise of ordinary
care on the part of plaintiff.  Corcoran
v. Milvaukee Gas Light Co., 51 N.W.
Rep. 328. Wis. Supreme Ct.

35. RAILWAYS AND Rarnway Coy
PANIES—ACCIDENT AT CROSSING—3
V. . 29 5. 256 — RINGING BELL e
SOUNDING WHISTLE—OTHER PRECAT
TI0NS— UNUSUAL DANGER — 351 V.. ¢
29, 5. 260 — BENGINE AND TENDER, &
“PRAIN OF CARS? — * STOP, LOok.
AND LISTEN.”?

In an action against a railway o
pany for negligence whereby .lhe
plaintiff was run over and injured F
an engine and teuder at railway
crossing where eight tracks crossed
the road, and where trains were oF
tinually shuunting,
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Held, that where the company are

not able to comply with the terms of

5. 256 of 51 V. e. 29 as to ringing a bell
orsounding a whistle at least eighty
rods from @ crossing, because the
engine starts to eross within that
distanee, some other kind of precaution

should be taken to warn the public of

danger ; and where, as in this case,
the crossing is unusually dangerous, it
is inenmbent upon them to use even
greater and other precautions than
those required by the statute.

Ileld, also, that an engine with a
tender, moving reversely, is a ‘“ train
of cars »? within the meaning of s. 260,
and some one should be stationed on
the tender to warn persons crossing
the track.

The rule * stop, look, and listen,*’
asapplied by the Pennsylvania State
Courts to persons about to cross a
ailway track, is not in force here and
is not one that should be adopted.
Hollinger v. Cenadian Pucific Ry. Co.,
Ontario, Queen Beneh Div. Feb. 1592
{Can, L. T.)

36. CoxTRIBUTORY NEGLIGENCE —

CISMIURY TO PASSENGER — RAILROAD.

(1) It is a well settled rule of the
law of negligence that the plaintiff
may recover, notwithstanding his own
negligence exposed him to the risk of
the injury of which he complains, if
the defendant, after he became aware,
orought to have become aware of the
phintiff’s danger, failed to use or-
dinary care to avoid injuring him, and
he was thereby injured.

{2) Where the employees of a rail-
road company engaged in operating
one of its trains have notice, such as

aperson of ordinary prudence would !
believe and act upon, that & passenger

lad stepped or fallen from the train
while moving at & high rate of speed,
on to the track, where he is exposed in
ahelpless condition to the danger of
injury from another of its trains,
the company owes him the duty of
wserving due care to prevent his
being so injured, although he was
guilty of negligence in so stepping or
filing from the train, and this was
known to the employces thercon ; and
n such case the company should, in
the exercise of proper care, stop the

train from which the passenger fell,
and remove him from the track, if
that could be done without danger to
the passengers or cmployees on the
train from which he was in danger of
receiving injury and cause it to be
operated with due regard for his safety,
or adopt some other reasonable precau-
tion to avoid injury to him. This
omission to use such care, if injury in
cousequence ensues, is actionable negli-
gence.

(3) The rule, that the negligence of
the injured party which proximately
contributes to the injury precludes
him from recovering, has no applica-
tion where the more proximate cause
of the injury is the omission of the
other party, after becoming aware of
the danger to which the former party
is exposed to use a proper degrec of
care to avoid injuring him. Judgment
affirmed.  R. R. Co. v. Kussen’s -Ad-
ministrator, Ohio Supreme Court.

37, DAMAGES — SNOWSLIDE FROM
Roor — OWNER RESPONSIBLE — Co-
FRORIETORS.

Held, the proprictor of a house
fronting on a public street is respon-
sible for accidents to the public, caused
" by snow and ice falling froom the roof,
! whether the house be tenanted or not.
{ The injury caused by such a snow-
i fall being in the nature of a quasi-
i delict, one co-proprietor may be sued
yalone for the damage, he having the
i’right} to call in his co-proprietors, if
|
|

so disposed. Rancour v. Huni, 1 Q. R.
(8. & C. C.) T4.

NewsprArEr—See Libel 1. 6.
NEW Tr1ar—Sce Tresspass to Land.
Noxrrasayxce—See Crim. Law S.

Nores—Sce Biils and Notes—Banks
I.—Corporittion 3.—I’artnership 4.

Norice—See Banks 1. 2.—Mandamus
— Mun. Corp. 1.— Partnership 2. —
Princip. and Surety 2. — Religious
Societies 3.—Bills ard Notes 15.—Ins.
25.

NUISANCE.

1. SMOKRE FROM CHIMNEY —DAMAGES.

In an action for damages to property
caused by thesmoke, steam and cinders

i
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from defendant’s chimney, the court
instructed the jury, on the part of
plaintiff, that if defedant erected a
boiler and engine near to the house
and lot of plaintift, and smoke, steam
and cinders eseaped from the chimneys
of defendant and entered the premises
of plaintiff so as *‘ to render her house
and premises less comfortable, enjoy-
able or useful than they otherwise
would have been, then plaintiff is
entitled to their verdict.”

IHeld, that such instruction was too
broad, and was misleading. Fuler v.
Sullivan, Court of Appeals of Maryland
March 17, 1892.

3. MUNICIPAL  CORPORATION
SLAUGHTER HoUSE.

Where a city council has declared
by an ordinance that a slaughter house
erected within the limits of the city
shall be declared a publie nuisance, it
is conclusive of the fact, and the
question whether or not the same is a
nuisance can not be revised. Harrison
v. City of Lewision, I11. App. Ct. April
1892, 24 Chic. Legal News 268.

OBLIGATIONS.— SEE ALso Mo-
NOPOLIES—SURETY.

NurLiry.

Held, that an obligation based upon
a person’s influence with a member of
Parliament or his friends, with a view
to securing a government situation, is
void. Raymond v. Fraser,1 Q. R. (8.
& C. C.) 103.

OFFICERS.

LivE SToCcK COMMISSIONERS—IILIL-
ING DISEASED ANIMALS—DAMAGES.

Ield, following and citing approv-
ingly the Massachusetts case of Miller
v. Horton, 32 Cent. L. J. 246, that it
is no defence to an action against the
members of the board of live stock
commissioners for killing the plaintifi’s
horses that the defendants, as such
Loard, caused an examination to be
made, and upon such examination
decided that said horses were diseased,
and therefore had them killed, since
the board’s statutory “‘power to order
the slaughter of diseased animals”
does not protect them from liability
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for killing animals, except where it 1
shown that the animals are in fuy
diseased. Peawrson v. Zehr, Suprene
Court of Tlinois, 34 Cent. L. J. 277,

OrrIciAL Rerorr—See Governmen
Employee.

OriNioN Evinence—Sece Evid, 53—
Witness 1.

ORDINANCES City—See Water Cone
panies 1.

OVERFLOW CAUSED BY EMBANKMENT
—Railroad Companies 5.

Paror AGRrREEMENT—See Bills and
Notes 3.

Panrorn EvVIDENCE—See Deed.
ParTIES—Sce Tel. Comp. 2.

PARTNER, POWER OF TO BIND Firy
—=See Loan.

PARTNERSHIP—SEE ALs0 Loy,

1. PARTNERSHIP.

Though an unequal contribution ly
copartners to the capital may uot. i
the absence of other evidence, besufii
cient to overcome the presumption of
an equal participation in the profits.it
is sufiicient to show that: the capitalis
not to be divided cqually on a finl
settlement and distribution. Johusi
v. Ballurd, Tex., 18, 8. W. Rep. 6.

2. NoTICE OF DISSOLUTION.

At the close of a season’s businessa
partnership, running a creamery unde
the names of both partners, was dis
solved ; and, on the opening of the
following season, one of the partue
carried on the business with the o
patrons until nearly the close of the
season, when he absconded.

1Ileld, that the fact that during sud
time the patrons were paid by cheds
drawn in the name of the continuin
partner alone was sufficient notice v
the dissolution. Kehoe v. Carville, Towa.
51 N. W. Rep. 166.

3. NAMES or MEMBERS.

A certificate of partnership whic
states the names of the members wit
the initials by which they are genenlit
known, is within Civil Code, § 2466.1¢
quiring a certificate of partnership ¢
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slate ¢ the names in full of the mem-
pers of such partnership.” Meads v.
Lasar, Cal., 28 Pac. Rep. 935.

4, NorE.

A member of a firm engaged in the
pusiness of repairing machinery, and
selling it on commission, gave a note
in the firm name in payment for a pa-
tentright. His co-partners did not know
of the giving of the note, and never
ratified it.

Ield, that the note was binding only
on the partner who signed it. Faires v.
Ross, Tex., 18 5. W. Rep. 418.

5. EXECUTION AGAINST INDIVIDUAL
PartyER—Sale of Share.

Under an execution against an in-
dividual partner the sheriff’ can seize
the partnership goods and sell the
execution debtor’s share, whatever
may he the difliculties that arise there-
after; and the Judicature Act hasmade
no difference in this respect. Herrison
v. Harrison, Ontario, Chancery Div.
March 1892, (Can. I.. 1.)

6. Riciur to HAvVE REcEIVER Ar-
POINTED.

The mere fact of the dissolution of &
partnership dees not entitle a partner,
as 2 matter of right, to have a receiver
of the partnership property appointed.
Pini v. Roncorond, 61 L. J. Rep. Chane.

7. FIRM AND PRIVATE DEBTS.

Defendant purchased certain ma-
chinery of J, who retained title unfil
paid for. Defendant sold & half interest
to his partner, R. The debt to J was
charged on the books as a partnership
liability. R mortgaged his interest in
the firm to plaintiff to secure an in-
dividual debt.

Held, that the firm debt to B had
priority over the mortgage. Embry v.
Lacis, Ark., 18 S. W. Rep. 372.

S. FRAUDGLENT CONVEYANCES.

The principle that the rule making !
the assets of a partnership firstapplic-
ableto firm debts, and requiring the !
private creditors of the partners to !
seek indemnity from the surplus, is for |
the benefit of the partuers, and that if !

on dissolution they waive the privilege
by dividing the property between them,
and then mortgage it severally to se-
cure their individual debts, the firm
creditors have no ground of complaint,
cannof be invoked in favor of parties
who in their transactions were guilty
of fraud or collusion against the cred-
itors.  Ilelley v. Flory, Towa, 51 N. W.
Rep. 181,

PATENT DEFECTS—See Warranty.
PATENTS.

1. LICENSE TO MANUFACTURE.

Licensees authorized to manufacture
a patented article on the payment of o
stipulated royalty during the term of
the patent, with the understanding
that, if it ¢ shall be declared invalid
hy any court of competent jurisdiction,
the payment of the royalty shall there-
upon cease,”’ cannot defend an action
for the royalties on the ground of the
invalidity of the patent, where such
invalidity was never judicially declar-
ed. Hardwick v. Galbraith, Penn., 23
Atl. Rep. 451.

2. THREATS OF LEGAL PROCEEDINGS
— CIRCULAR IN GENERAL TERMS —
“PERSON AGGRIEVED?—INVALID Pa-
TENT—PATENTS, DESIGNS, AND TRADE
Manks Acr, 1883 (46 & 47 V. . 57),
s. 32,

A patentee broughtan action against
a second manufacturer for passing off
his goods as those of the plaintiff. He
also issued, in the boxes containing
his own goods, the following circular :
¥ Notice to grocers and others. In-
formation of extensive violation of
Mr. Wi Edge’s patent, rights has been
received. All parties are warned not
to infringe these rights. R. & R. C.
Winder, solicitors, Bowker’s Row,
Bolton, England.” A third manufac-
turer, commencing to sell similar
goods and finding that some of his
customers had received the circular,
brought an action under section 32 of
the Patents, Designs, and Trade darks

| Act. 1883, to restrain the pateutee

from issuing threats and for damages.

Held, by Mathew,J., and by the Court:
of Appeal, that the circular did not
refer to future infringements only, and
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that it was issued under such circum- | plaintiff cannot enforce the collatery

stances that persons who received it '
must have considered that it applied .
to the second and third manufacturers; '
that it was therefore not a general-
warning such as a patentee might be
Jjustified in issuing, but was a threat
within the 32nd section, and that
the third manufacturer was a person
aggrieved and entitled to bring the
action. Per Lindley, L. J. Section 32
applies to threats by the owner of an
invalid patent. Challender v. Royle
(56 Law J. Rep. Chanc. 995; Law Rep.
36 Ch. D. 425) explained. Joknson v.
Edge (App.) 61 L. J. Chanc. 262,

PaymENT—See Bills and Notes 6.—
Ins. 17.

PERFORMANCE OF CONDITIONS—See
Contract 2.

PERIJURY—See Crim. Law 14.

PERPETUITIES—See Conflict of Laws.

PERrRSONAL LIABILITY—See Prin. and
Agent 1.

Prws—See Religious Societies 1.

PHyYSICAL EXAMINATION — See Trial
2.

PuaysiciaAN—See Evidence 4 — Wit-
ness 2.

PIres ; POWERS OF WATER COMPANY
70 Lay—See Water Comp. 1.

Prarrory, RIDING oX—See Neg. 31.

PLEADING—SEE ALSO INSURANCE
1. 11.

REPLY — DEPARTURE FROM CoM-
PLAINT.

A reply admitting that the policy
declared on in the petition was written
after the destruction of the property
as claimed in the answer, but alleging
that it was issued pursuant to an
agreement to insure made prior to
such destruction, is not demurrable
as a departure from the complaint.
Bennett v. Connecticut F. Ins. Co., Cincin-
nati Sup. Ct., 27. Ohio L. J. 15.

PLEDGE.
COLLATERAL SECURITY—SALE.
Where a debt for which collateral

security was given has been paid,

to satisfy some other debt due froy
the same indorser.—Hardie v. Wrigh,
Tex., 18 S. W. Rep. 615. -

PossessioN—See Sale of Goods 1,

POSTER ADVERTISING ACCOUNT For
SaLe—See Libel 4.

Pracrice—See Companies 1—Criy,
Law 12. 15. 16.

PREFERBNCES—See Corporations 13,
14,

Premuvi—See Ins. 17. 18. 20.

PRESIDENT, POWERS OF — See Sale
of Goods 2.

PRINCIPAL AND ACCESSORY — See
Crim. Law 7.

PRINCIPAL AND AGENT,
1. PERSONAL LraABILITY.

When one who assumes to act as
another’s agent, without authority so
to do, signs the name of the other as
maker of a due bill, he is not per
sonally liable, in an action of contract
thereon, unless it contains apt words
to charge him as such. Cole v. O'Brien,
Neb., 51 N. W. Rep. 316.

2. AUTHORITY T0 USE NAME.

A telegram authorizing the use of a
person’s name for a certain sum of
money is not in the nature of a generl
or continuing letter of credit, and doe
not extend the right to use the name
beyond the amount specified. Bullen
v. Dawson, I11., 29 N. I. Rep. 1038.

3. POWERS OF AGENT.

Where the president and financii
agentofa duly incorporated university.
while acting within the scope of his
authority, and without assuming t
become individually responsible, re
quests an architect to prepare the plan
for a certain building, and the archited
knows that the said person is connecied
with the university, and that the
huilding is intended for a public pur
pose, this is sufficient to put Fimm
inquiry, and the liability is thatof the
principal, and not the agent. Joknws
v. drmstrong, Tex., 18 8. W. Rep
594. -
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4. CORPORATIONS — RAILWAYS —
CARRIERS—CONTRACT—DAMAGES.

Where it was sworn that the fore-
man of the freight department at one
of the defendants’ stations agreed to
have certain trees forwarded to a
station not on the defendants’ line but
on a conneeting line :

Held, that this was evidence to be
submitted to a jury of a contract to
that effect binding the defendants and
that a non-suit was wrong.

The measure of damages against car
rers for non-delivery of trees con-
sidered.

Judgment of the County Court of
Middlesex reversed ; Hagarty,C. J. O.,
dissenting, McGill v. Grand DTrunk
Ry. Co., Ontario, Ct. of Appeal, March
1892. (Can. L. T.)

PRINCIPAL AND SURETY.

1. DISCHARGE OF SURETY.

A bond by a principal and sureties,
vonditioned on the faithful perform-
ance by the principal of his duties
under a contraet of employment is a
contract of suretyship, and not of
guaranby ; and a request by one surety
to withdraw his name, made after
delivery of the bond and after notice
by the employer to the employee to
enter upon the discharge of his duties,
which request is not assented to by
the employer, will not operate as a
release of the surety making the re-
E quest, or of the others, who became
p sureties on condition that he should
¥ join with them. Saint v. Wheeler &
R ilson Manuf’g Co., Ala., 10 South,
g ch. 539.

3. NOTICE T0 SURETY.

¢ Where an agent in California of an
f listrance  company in New York,
k under o contract requiring him to
f remit payments within 50 days from
B the end of the month in which they
g ar¢ payable, fails, through tardiness
g 4 neglect, but with no wrongful
g intent, to remit the premiums until
om 60 to 120 days after the end of
® <uch month, and this action is acqui-
esced in by the company as substantial
Fwmpliance with the contract, failure
ol the company to give notice of
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such delay to the surety on the
agent’s bond, indemnifying the com-
pany against losses caused by the
agent’s fraud or dishonesty, is not
a breach of a condition of the bond
that the company shall report to the
surety ‘“‘any act of omission or com-
mission on the part of the’’ agent
“that might involve a loss from which
the’’ surety ‘‘is responsible hereunder.
Puacific Fire Ins. Co. v. Pucific Surety
Co., Cal., 28 Pac. Rep. 842.

PRIVILEGE OF LAST FURNISHER—
See Ship 1.

PRIVILEGED COMMUNICATION — See
Attorney — Government Employee —
Libel and Slander 6.

ProsABLE CAUSE—See Damages 1.
2.

Proor or Loss—See Ins. 5. 10, 14.
Proor or DeAaTH~See Ins. 16.

Proor or VALUE — See Eminent
Domain 2.

PRroOTEST, WAIVER OF—See Bills and
Notes 7.

ProvocaTion—See Crim. Law 5.

PurL1C PoLIcY — See Contracts 1 —
Corporations 19.

PusLication—See Libel 5.
Quo WARRANTO—See Mun. Corp. 12,

RAILROAD COMPANIES—SEE
ALSO NEGLIGENCE—PRIN. AND AGENT
4.

1. AcTION FOR NEGLIGENCE— LIMI-
TATION OF Actions—0C. 8.C.,c.66,s. 83
—51V., ¢ 29, s. 287.

Held, that section 287 of the Railway
Act 1888, 51 V., ¢. 29 (D) by implica-
tion repeals C. 8. C., c. 66, s. 83, and
therefore, the plaintiff was not barred
of his action for damages for negli-
gence against the defendants, in res-
pect to injuries sustained through
disrepair of one of their bridges, by
the lapse of six months since the
accrual of the cause of action, but had
one year within which to commence
his action. Zimmer v. Grand Trunk Ry.
Co. Ontario Chancery Div. Feb. 1892,
(Can. L. T.)
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92, COLLISION OF TRAINS—INSTRUC-
TIONS—NEGLIGENCE—DAMAGES.

‘When a passenger is injured by the
collision of trains at a crossing of two
railroads, each company is liable in
full if its servants are negligent; and
hence in an action against both it is
proper to refuse an instruction re-
quested by one, correctly defining the
duty of the other with respect to the
«are to be exercised in approaching
the crossing, and casting upon it the
liability in case the jury found a breach
of the duty. Both companies are
bound to the same degree of care, and
the instruction should be made appli-
cable to both. Kansas City, F. S. & DL
R. Co. v. Stover, 49 Fed. Rep. 209 U. S.
Cire. Ct.

3. RAILWAYS CLAUSES AcT—TEMPOR-
ARY OcouPATION OF LAND—“RoADS”
—TRAMWAY—NECESSITY.

A railway company proposed to
take temporary possession of a piece
of land adjoining their railway, in
course of construction, for the purpose
of iaying thereon a tramway for carry-
ing materials for their new line. The
materials could be brought by the
high road, but at greater expense.

Held, that the temporary occupation
was not shewn to be ¢ necessary for
the construction?” of the railway,
within section 32 of the Railways
Clauses Consolidation Act, 1545. The
Court, on motion, restrained the com-
pany from taking possession of the
land, being strengly inclined to hold
also that the proposed tramway was
not a road within the same section.
Morris v. Toltenham and Forest Gate
Rail. Co. 61 L. J. Rep. Chanc. 215.

4. ELEVATED—DAMAGE 10 MARKET
VALUE OF LANDS—BENEFITS.

In an action against an elevated
railroad company for damages to the
market value of lands not actually
taken for its purposes, the court erred
in excluding evidence of benefits
aceruingto such lands from defendant’s
road. Newman v. Railroad Co., 118
N. Y. 6]S, and Bohm v. Same,29 N. E.
Rep. 802. N. Y. Ct. of Appeals, Jan.
26, 1892. Odell v. New York Bl. R. Co.
S N.Y.Supp. 951,reversed.(Alb. L. J.)
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5. OVERFLOW CAUSED BY RalLwsy
EMBANKMENTS.

In an action against a railway con.
pany for damages to land occasiong
by an overflow, evidence that an en.
bankment made by defendant prevent.
ed the water from passing off as jt
formerly did, although considerable
openings were left for that purpose,
and so caused the overflow, is sufficient
to sustain a judgment for plaintiff
Texas & P. Ry. Co. v. Snyder, 18 S, \,
Rep. 559. Tex. Supreme Ct.

6. RAILROAD IN STREET — ACTION
FOR DAMAGES—NONSUIT.

In an action against a railroad com-
pany for injury to property by reason
of the widening of an embankment in
the street in front of the property and
the construction and operation of m
additional track thereon, where ny
evidence was introduced by plaintiffas
to how much the market value of the
property was diminished by the in
creased servitude, the court should
have granted a nonsuit. Denver I,
G. R. Co. v. Costes, 28 Pac. Rep. 11
Colorado Court of Appeal.

%. CONDEMNING THE RIGHT OF W4,

A judgment in proceedings by a rail
road company to condemn a rightef
way does not bar an action by the
landowner for damages to his cropsby
cattle getting upon his land becuuse
his fences were unnecessarily destroyed
in constructing the road-bed. Louit
ville, St. L. & T. R. Co., v. Barrell, 13
Ky. L Rep. 282. Ky. Superior Cout.

RAILROAD CrossiNG—=See Highway
2.

RATIFICATION—See Corporation I

REASONABLE ACCOMMODATION—5
Carriers 4.

REASONABLE AND PROBABLE Caté
—See Mal. Prosec.—Damages 1. 2.

RECEIVER, APPOINTMENT OF—3¢
Partnership 6.

RELIGIOUS SOCIETIES.
SXECCTION

1. ATTACHMENT OR
AGAINST PEWS.

Property, such as a church pr;l
which is in its essential naturer
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estate and cannot be detached withoup
ipjury to the realty, cannot be made
personalty by agreement between the
parties to a conveyance thereof, so as
to confer jurisdiction upon a subordiu-
ate court having no jurisdiction where
title to realty is involved.

A church pew is real estate, and not
personalty, and is not affected by an
execution issued out of a justice’s court,
or by an attachment of any kind.
Deutsch v. Stone, 27 Ohio L.J. 20. Ohio
Com. Pleas.

9. INCORPORATION — NOTICE— W ITH-
DRAWAL OF FACTION.

Where there are two factions in a
church, each claiming to be the true
church and entitled to the enjoyment
of its temporalities, the members of
one faction, by keeping up a separate
organization, holding separate services
under another pastor, and supporting
only their own organization, do not
thereby withdraw from the church,
but ave still members; and an incor-
poration by them upon due notice to
the other faction is an incorporation
of the entire church, and serves to
invest the corporation with the legal
title to the church property. West
Koshkonong Congregation v. Ottesen,
(Wis.) 49 N. W. Rep. 26, followed.
Holm v. Holm, 51 N.W. Rep. 579, Wis.
Supreme Court.

! Res JupicaTA — See Counties 1 —
Eminent Domain 2.

RescissioN oF ContracTt—=See Con-
tracts 2.

ResiDENCE—See Corporation 16.
ResoruTIiON—See Sale of Goods 6.

% RESPONDEAT SUPERIOR ¥’ — See
Counties 2.

RESPONSABILITY — See Libel 7 —
Master and Servant 9.

RerAINING LIEN—See Companies 5.
REVISING OFFICER—See Mandamus.

. RevocaTioN oF TruUsT — See Con-
tracts 2.

RestrAINT OF TRADE — See Mono-
j polies,

. RicET OF Wav—See Railroad Comp.
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Risx or EMPLOYMENT—Sece Master
and Servant 2.

SALE OF GOODS — SEE Als0
PLEDGE—TAXATION 2—CARRIERS 3.

1. POSSESSION.

‘Where a person buys, at its full
value, machinery used by the sellerin
a manufacturing business, and has it
talen to her own premises, where she
keeps it four or five months. and at
the expiration of that time has it
removed to the house of the seller, in
close proximity to the premises where
it had formerly been used, for the
purpose of having it painted and sold,
the return to the seller does not, in
the absence of any suspicious circum-
stances, invalidate the sale so as to
allow of an attachment by the seller’s
creditors. White v. 0'Brien, Conn., 23
Atl. Rep. 751.

2. SALE OoF PERSONALTY — POWER
OF PRESIDENT.

It is not necessary to the validity of
a sale of ice by the president of an
ice company that he shall have heen
authorized by resolution of the board
of directors of the company to make
the sale. J. 2. Horton Ice Oream Co. v.
Merritt, 17 N. Y. Supp. 718, N. Y.
Supreme Court.

3. CoNTRACT FOR SALE OF Goobps
OVER £10—MEMORANDUM IN WRITING
—ACCEPTANCE—STATUTE OF FRAUDS,
. 17,

A verbal contract was entered into
at Liverpool for the sale of a eargo of
deals at a price exceeding £10. The
deals were conveyed by a carrier de-
signated by the purchaser to the car-
vier’s wharf at Manchester, and an
advice note was sent to the purchaser,
which contained a description of the
deals corresponding with the deserip-
tion in theinvoice. The purchaser twice
inspected the deals at the wharf, and
then wrote across the advice note and
signed the following statement, ‘ Re-
fused. Not according to representa-
tion.”” Ten days after the arrival of the
deals the purchaser notified his refusal
to the vendors.

Held, first, that there was no sufficient
connection between the advice note and
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the invoice to constitutea memorandum
in writing of the contract; secondly,
that there was no acceptance within
the Statute of Frauds. Page v. Morgan
(54 Law J. Rep. Q. B. 434 ; Law Rep.
15 Q. B. D. 228) distinguished, Leylor
v. Smith, (App.) 61 L. J. Q. B. 331.

4. ACCEPTANCE — MANUFACTURED
ARTICLES—EVIDENCE.

(1) Inanaction for the price of vans,
evidence that they had been used by
defendants for a long time, and were
still being used, without any return,
or offer to return, warrants the con-
clusion that defendants had accepted
the vans as built in accordance with
the contract.

(2) Testimony that one of defendants
was at plaintiff’s shop every few days
during the construction of the vana.
and took charge of them, and called
plaintifi’s attention to the manmer in
which the panels should be construct-
ed, precludes any recovery by defend-
ants on the ground of a latent defect,
in that the panels were not as thick as
{:ey should be for vans of such =a
size.

(8) Where the time of the delivery
of goods sold becomes material in an
action for the price, and the defendants
put in evidence their books containing
entries of the time of delivery, the
meaning of certain marks on the books
near the entries becomes immaterial
where the person who made the entries
testifies that the entries were made
before the marks were. N. Y. Ct. of
Appeal, Feb. 9, 1892. Schuchman v.
Winterbottom, (Alb. L. J.)

5. CREDIT — INSOLVENCY OF PUR-

CHASER—RIGHTS OF SELLER.

Where goods are sold on credit, it
is an implied condition of the contract
that the buyer shall keep his credit
good ; and the seller is not bound to
deliver the goods if the buyer be
insolvent. The fact that the buyer
has given his note or bill for the price,
payable at the expiration of the credit,
does not vary the rule. If the in-

solvency of the buyer is discovered -

by the seller while he yet has the
goods, or while they are in transit, and
he retakes them, he may elect to treat
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the agreement for credit as at an enq
and resell the goods, unless the buyep
pay or tender the price agreed on, A
party to a contract of sale cannot sye
for its breach unless he is himself able
to perform on his part. It is therefore
a good defence to an action by the
vendee for damages for the failure g
deliver the property sold that, af the
time fixed by the agreement for the
delivery, he was insolvent, and oy
that account not able to perform his
part of the contraect. Deim v. Kablit:,
Sup. Ct. Ohio, 29 N. E. Rep. 1124,

6. RESOLUTION.

Ield, that the purchaser or grante
of moveables who claims that they ave
not of the quality agreed upon, should
examine them without delay, and if
he allows several months to elapse and
even disposes of the goods before
bringing his action, he will be non
suited. CQushing v. Strangman, 1 Q. R,
(8 & C. C.) 46.

SaLoon—See Sunday Law 1. 2.
SELF-DEFENSE — See Crim. Law 5,

SEr-oFr —See Banks 4. 7.—Bills and
Notes 6.—Companies 4.

SEWAGE, RIGHT TO ENTER Laixn
OF MUNICIPALITY ForR—Mun. Corp.11.

SHERIFF.

EXERCISE OF DISCRETION BY —I[¥
TERPLEADER — LLACHES — PROTECTION
OF SHERIFF.

A sheriff seizing goods under an
exeution and having notice thata third
party claims the goods seized, if e
desires to interplead, must apply bo
the court promptly, and not exercises
discretion by selling or otherwise deal
ing with the goods.

Boswell v. Pettigrew, 7 P. R. 3%,
followed. Darling v. Collatton, 10 P.R.
110, considered.

Protection will be given to thesh
riff only when he has not abused hi
power, or caused substantial grievaue
and has not been guilty of miscondut
or neglect, the object of the statil
i Leing to protect him when it is unw

that he should be sued. Harrisv.lod
| 8 Man. R. 89.
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SHIP.

1. VOYAGE — PRIVILEGE OF Toast
FURNISHER—QUEBEC.

Held :—That the creditor who has
made advances for the equipment of «
vessel whieh left Quebec in November
1886 and returned thereto in the spring
of 1887 and which during the interval
nade different trips in different parts of
de world, loses his privilege of last
farnisher.  Henn ¢t @l. v. Rennedy, és-
pal. & Ross, 17 Q. L. R. 243.

9, CHARTER-PARTY—DEMURRAGE—
W0 BE DISCHARGED WITH ALL Dgs-
TCH AS CUSTOMARY 7 — STRIKE OF
Dock LABOURERS — CusroM To -
pLoy Dock COMPANY 10O DISCHARG E—
HiBITUAL AND NOTORIOUS IDILATOR-

Cixess or Pocx CodMpPANY IN  Dis-
CHARGING.

It was agreed by charter-party be-
tween ship-owner and charterer that a
vessel should proceed with a cargo to
aport of discharge, and there ** be
discharged with all despateh as custom- l
av.” The discharge of the vessel
sccupied twenty days, two of which
vere attributable to the cessation of
work by the dock labourers in con-
sequence of a strike, two more to the
employment of inexperienced men, and
six more to the habitual and notorious
dilatoriness of the dock company, who
ywere, by the custom of the port, .
E employed to do the work of discharge
Eboth for the ship-owner and the
E charterer
P Held, that the ship owner was en-
 titled to recover demurrage in respech
gof che four days’ delay caused by t;hei
Estrike, that being an exceptional im-
Epediment to the discharge in no way
faising out of the custom of the port;
bt not in respect of the other six
flays’ deluy, it being attributable in
frut to the dock company, as agents
plor the ship-owner. Custlegate Stean-
Eslip Co.v Dempsey & Co., 61 L. J. Rep. ‘
(. B. 263. i

| SIDEWALKS—See Neg. 20. :
E SLANDER—See Libel and Slander 6. |

~

1

¢ Stavcnrer Housk — See Nuisance ‘
2,
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Sxow Sripi rroM Roor—See Neg.

37.

Sxow Proucn RinGcrs—See Neg. 15.
Sorrciror—See Companies 5.

STALENESS OF DEMAND — See Com-
panies 3.

SraTioxn—See Neg. 26.

STATUTE LAW.

STATUTE—ATLIEN CONTRACT LABOR
Law.

The Alien Contract Labor Law (23
Stat., p. 332) prohibits the importation
of ““any 7’ foreigners under contract to
perform ¢ labor orservice of any kind.”

IHeld, that it does not apply to one
who comes to this country under con-
tract to enter the service of a church
as its rector. Rector, etc., of Holy
Lrinity Church v. United States, United
States Supreme Court, Feb. 29, 1892,
Note.

‘1t appearsalso from the petitions, and in
the testimony presented before the com-
mittees of Congress, that it was this cheap,
unskilled labor which was making the trou-
ble, and the influx of which Congress sought
to prevent. It was never suggested that we
had in this country a surplus of brain toilers,
and least of all that the market for the
services of Christian ministers was depressed
by foreign competition. Those were matters
to which the attention of Congress or of the
people was not directed. So far then as the
evil which was sought to he remedied
interprets the statute, it also guides to an
exclusion of this contract from the penalties
of the act.”

“ A singular circumstance, t.hrowing light
upon the intent of Conguress, is found in this
extract from the veport of the Senate com-
mittee on education and labor, recommend-
ing the passage of the bill : ¢ The general
facts and considerations which induce the
committee to recommend the passage of this
bill are set. forth in the report of the com-
mittee of the House. The committee report
the bill back without amendment, although
there are certain features thercof which
might well he changed or modified, in the
hope that the bill inay not fail of passage
during the present session. Especially would
the committee have otherwise recommended
amendments, substituting for the expression
“labor and service,” whenever it occurs in
the body of the bill, the words ¢ manual
labor,” or ‘manual service,” as sufficiently
broad to accomplish the purposes of the bill,
and that such ameudments would remove
objections which a sharp and perhaps un-
friendly criticism may nuge to the proposed
legislation. The committee however believ-
ing that the bill in its present form will be
construed as including only those whose
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Iabor or service is manual in character, and
heing very desirous that the bill become a
law before the adjournment, have reported
the bill without change.” Page 6059 Con-
gressional Record, 48th Cong.” And refer-
ring back to the report of the committec of
the House, there appears this language : It
seckstorestrain and prohibit the immigration
or importation of laborers who would have
never seen our shores but; for the inducements
and allurements of men whose only object is
to obtain labor at the lowest possible rate,
regardless of the social and material well-
being of our own citizens, and regardless of
the evil consequences which result to Amer-
ican laborers from such immigration. This
class of immigrants care nothing about our
institutions, and in many instances never
even heard of them. They are men whose
assage is paid by the imgorters. They come
1iere under contract to labor for a certain
number of years. They are ignorant of our
social condition, and that they may remain
so they are isolated and prevented from
coming into contact with Americans., They
are generally from the lowest social stratum,
and 'live upon the coarsest food, and in
hovels of a character before unknown to
American workmen. They as a rule do not
become citizens, and are certainly not a
desirable acquision to the body politic. The
inevitable tendency of their presence among
us is to degrade American labor, and to
reduce it to the level of the imported pauper
labor.,” Page 5359 Congressional Record,
48th Cong.”

* Wefind therefore that the title of the act,
the evil which was intended to be remedied,
the circumstances surrounding the appeal to
Congress, the reports of the committee of
each house, all concur in affirming that the
intent of Congress was simply to stay the
inflax of this cheap, unskilled labor.”
(Opinion of the Court.)

STATUTE OF LIMITATIONS—See Com-
panies 3.

STATUTE OF FRAUDS — See Sale of
Goods 3.

StaTuTEs —R. 8. O., c. 183 — Com-
panies 1.

STaTUTES — R.S. O., ¢. 183, s. 23,
§.s. 17 — Companies 2.

STATUTES—R.S.0. ¢. 141—Mast. and
Servt. 8.

StaTUTES — R. 8. 0., c. 184, s. 479,
s.S. 15—Mun. Corp. 11.

StatuTEs — R. S. 0., c. 184, s. 531,
s.s. 4—Neg. 23. 25.

StaTuTEs — R. 8. C., e. 9, 5. 51 —
Elections.

StatruTEs—R. 8. C., c. 124, ss, 43-49
—Insurance 2.

SraTUTES—R.S.C., ¢. 5—Mandamus.

- Montﬁly Law Digest and Reporter.

Srarures—Consol. Stat. Can., ¢, 4,
8. 83—Railway Company. ’
SrAaTUTES — Canada, 51 V., ¢ 9
8S. 256-260—Neg. 35. '
STATUTES — Canada 51 V., ¢, %,
s. 287—Railway Cowmpany. '

SrATUTES — Canada, 52 V., ¢ 4] -
Monaopolies.

STATUTES — New Brunswick, 53 v,
¢. 60—Corporations 16.

STATUTES — Ontario, 52 V., ¢, 23—
Mast. and Servant 8.

STEWARD, LIABILITY OF—See Club,

STIFLING PROSECUTION—See Agree
ment.

STocK, PURCHASE OF—See Banks}
—Corporations 8.

SToCK, TRANSFER OF — See Corpon
tion 15.

STOCK-HOLDERS’ MEETING—See Cor-
poration 15,

STREET CAR, JUMPING FROM — Se¢
Neg. 17.

STREET RAILWAY, LIABILITY OF -
See Neg. 15. 18—Mun. Corp. 9.

STREETS, ASSESSMENTS — See Mun,
Corp. 1.

STREETS, EXCAVATION IN—Sece Neg.
3.

STREETS, Icy—See Neg. 19.

STREETS, OPENING—See Mun. Corp.
4.

STREETS, RAILROAD IN — See Rail
road Company 6.

STREETS, TAKING LAND For — Se
Eminent Domain 3.

STRIKE—See Ship 2.

STRIKE FUND— See Industrial S
ciety.

SUNDAY LAW.

1. XEEPING SALOON OPEN.

A saloon-keeper who allows his bar
tender to enter the saloon on Sunday,
and help himself to a glass of beer,
guilty of the offence of keeping hit
saloon open on Sunday. People ¥
Orowley, Mich., 51 N, W. Rep. 51\
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2, KEEPING SALOON OPEN.

A saloon keeper who receives his
friends on Sunday in his office, con-
peeted with his bar, in another build-
ing, by archways, but separated there-
from by damask curtains and Dbar-
ricades, is guilty of keeping his saloon
open on Sunday. People v. Hughes,
Mich., 51 N. W. Rep. 518.

SURBETY —SEE ALSO Boxps 2. —
P'RIN. AND SURETY 1. 2.

0BLIGATION WITH A TERM — IN-
SOLVENCY OF PRINCIPAL DEBTOR —
Arts 1933, 1934 C. C.

Held, that a surety whose obligation
is limited to the capital of the debt,
isentitled to the benefit of the term
stipulated for payment ; not withstand-
ing the insolvency of the principal
debtor. 7 M. L. R. (8. C.) 414.

SUSPENSION FOR NON-PAVMENT —
. See Ins. 23,

SWEATING—See Libel 2.
TARIFF OF FEES—See Fees.

TAXATION—SEE AL$0 CORPOR-
ATioNS 6.—MUN, Corp. 7.

1. ProrERTY HELD IN TRUST.

Where the capital of a life insurance
company is divided into shares, and
its stock is taxable by law against the
respective stockholders at its market
value, the property constituting a fund
mide up of certain sums set apart
from payments made by the certificate
lolders, and held by a trust company
under a contract made part of every
certificate, and stipulating that the
- fund is the property of the insurance
company, subject to the trusts express-
ed, is not taxable in the hands of the
trust company as property held in
trust for the certificate holders. Secur-
ity Co. v. Town of Hartford, 23 Atl.
Rep. 699 Conn. Sypreme Court.

2 MuNICIPAL LAW—SALE OF LAND
FOR TAXES—NULLITY OF—RIGHTS OF
PURCHASER—W ARRANTY—COSTS.

Held, where lands are sold illegally
fortaxes by school trustees, and the
purchaser, more than two years after
the sale, has brought a petitory action
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to obtain possession, and the trustees
intervene, and admit the nullity of
the sale, which was made swuper non
domino et non possidente, they are bound
to reimburse the purchaser, not only
the price of adjudication, but also to
pay all the costs of both sides, as well
of the principal action as of the
intervention. Corp, Dissent. School 1'rus-
tees Cote St. Paul v. Brunet. 1 Q. R.
(Q. B.) 79.

TELEGRAPH COMPANIES.
1. NEGLIGENCE.

‘Where a mother telegraphs her son,
“ Your stepfather died this morning,”’
and the person who delivers the mes-
sage to the telegraph company tells the
agent that it is important that the mes-
sage should be rushed through, the
company is sufficiently informed that
the telegram is sent for the mother's
benefit, and is an invitation to her son
to eome to her.

Damages for Delay.

Negligent delay of several days in
delivering such a message constitutes
a breach of contract, for which the
sender may recover the sum paid for
the transmission of the message and
compensation for injury to her feelings,
as actual damage. Western Union Tel.
Co. v. Nations, 18 S. W, Rep. 709, Tex,
Supreme Ct.

2. DELAY IN TRANSMITTING MES-
SAGE— ACTION FOR DAMAGES—PAR-
TIES.

‘Where a woman deliversamessage to
a telegraph company, addressed to her
brother, and asking that he come to her
at once, as her husband is not expected
to live, and there is nothing to show
that her husband had any estate or
any other heirs than herself, a suit for
failure to transmit the said message
need not be brought in favor of the
estate, but by the wife, as the injury
sued for yesulted only from a breach of
the contract to transmit the message,
and not from the death of her husband.

Inan action for delay in transmitting
to plaintiff’s brother a message an-
nouncing that plaintiff’s husband is
not expected to live, and asking him
to come at once, it is not necessary, to
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sustain a claim for injury to plaintiff’s
feelings, that the message should show
on its face the relationship between the
plaintiff and the addressee. Telegraph
Co. v. Kirkpatrick, (Tex. Sup.) 13 S.
W. Rep. 70, distinguished. Potis v,
Western Union Tel. Co., 18 S. W. Rep.
604. Tex. Supreme Ct.

3. DELAY IN DELIVERY OF MESSAGE
—EVIDENCE —DELAY OF PLAINTIFF.

An action may be maintained against
a telegraph company for delay in the
transmission and delivery of a message
whereby a son was prevented from
reaching the bedside of his dying
mother. In such case, evidence that
the son was the favorite child of his
mother was properly admitted.

Declarations of defendant’s agent,
made to the sender of the message,
that it had been delivered at the other
end of the line, were properly ad-
mitted in evidence.

The Court properly permitted plain-
tift to show that he sent another tele-
graphic message to the same place, but
to a different person, and that it was
delivered, and a reply received within
a specified time.

The court properly refused to charge
the jury that plaintiff ecould notrecover
if he failed to take certain trains by
which he would have reached the bed-
side of his mother before her death, it
being the province of the jury to say
whether or not plaintiff’s delay was
accounted for or excused.

Plaintiff replied to the message
announcing his mother’s illness at a
time when it would be several hours
before any train would leave his place,
hoping to receive an answer in the
meanwhile.

Held, that the court properly refused
to instruct the jury that he should
have acted on the first dispatch instead
of trusting to receive another. Western
Union Tel. Co. v. Lydon, Supreme Ct.
of Texas. Nov. 1891.

TELEGRAPH POLE, DEFECTIVE ARM
oN—See Neg. 2.

TickEer, CONDITION ON—See Carriers
2.

TiTLE—See Trespass to Land.
Toy AIR GuUN —See Neg. 12.
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TrAcK—See Neg. 27. 32. 85.
TRADE MARK—See Costs,
TrRADE UN1ON—See Libel 2,
TRADE LiBEL—See Libel 2.
Traxway—See Railroad Comp. 3,
TrAP-DOOR—See Neg, 10.

TREES, REMOVING FROM SIDEWs1R
—See Mun. Corp. 10.

TRESPASS TO LAND.

TITLE — APPLICATION TFOR NEv
TRIAL—MISDIRECTION — MISCONDUCT
OF JURORS—NOMINAL DAMAGES.

S. brought an action against C. for
trespass on his land by placing ships
knees thereon, whereby S. was de
prived of the use of a portion of the
land and prevented from selling o
leasing the same. On the trial S. gave
no evidence of substantial damag
suffered by the trespass, but contend:
ed that an action was necessary t
preserve his title. The defendants,
however, did not set up title in them
selves, but only denied that plaintif
had title. Before the verdiect was given
the jury viewed the premises, one of
the conditions on which the view wa
granted being that ‘ nothing said a
done by any of parties or their counsl
should prejudice the verdiet.” Th
jury found a verdict in favour of C,
and S. moved for a new trial on the
ground of the misdirection and mis
conduct of the defendant’s counsel ai
the view. The court below refused 3
new trial.

Held, that by the terms on which
the view was granted S. could not s
up misconduet thereat in support of
his application.

Held, further, that there was m
misdirection, but if there was, all tha
S. could cbtain at a new trial wold
be nominal damages, and it waspv
perly refused by the court below
Appeal dismissed with costs. Simondi
v. Chesley, Supreme Court of Canad,
Nov. 1891.

TRIAL.

1. ARGUMENT OF CoUNSEL— (i
RIERS OF PASSENGERS.

Where, in an action againstaraild
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company for personal injuries to plaia-
tiff's wife, defendant procures, without
opposition, an order of the court to
pave the wife’s person examined by
physicians, and the physicians, withoat
objection, testify at the trial as to the
examination, it is error for counsel for
plaintiff, in his argument to the jury,
to excite their prejudice by referring
to the examination as an outrage, ete,;
ad where the court fails to check
suchargument on defendant’s objection
and there appears @& probability thab
the jury were influenced thereby, the
error is ground for reversal.

Such a line of argument is not war-
rnted by the fact that defendant’s

" counsel, in his argument, referred to
the examination of the wife’s person,
and the testimony of the physiciaus,
and to the lack of evidence for plain-
tiff showing injury.

A carvier of passengers, though not
bound to have its depot platform
absolutely safe, is bound to use more
than ordinary care and precaution in
making it reasonably safe. Gulf, C. &
§. F. Ry. Ob. v. Butcher, Supreme Ct.
of Texas. February, 1892.

2. PAYSICAL EXAMINATION OF CHILD.

Held, that in an action by a father,
in his quality of tutor, for personal
ijuries suffered by his minor child,
the defendant, before pleading, may
obtain an order for an examination of
the child by a physician. MecOoombe v.
Phillips. 7 M. L. R. (8. C.)

TrusTs—See Deed—~Corporation 10
. —Taxation 1.

TrusT DEED—See Corporation 8.

“UrLTrRA VIRES 7’—See Companies
3.10.

UNBALLASTED TRACK — See Mast.
and Servt, 4.

“ Vis MaJor ’—See Contractor.

WAGES.

DISRATING — DEDUCTION FROM
WAGES— MERCHANT SHIPPING ACT,
1354 (17 AND 18 V. ©. 104), s, 171.

The plaintiff, having shipped on
Ward the H, C. as refrigerating en-
geer, with wages at the rate of 101
per month, was, during the voyage,

disrated by the master for alleged
drunkenness and unfitness for his
duties. He was placed in the main en-
gine-room, and his wages were reduced
from £10 to £7 per month.

Held, that this disrating and redue-
tion of wages was not a *¢ deduction ”
from the wages within the meaning of
section 171 of the Merechant Shipping
Act, 1851, and that it was not, there-
fore, necessary that the amount by
which the wages had been reduced
should be shewn under the head of
deductions in the account of wages
delivered to the plaintiff by the master.
The Highland Chief. 61 L, J. Rep. P. D.
& A. 51.

WaArvErR—Sce Bills and Notes 7. 15—
Ins. 4. 7. 8. 10.

WARRANTY —SEE ALSO TAXA-
TION.

WARRANTY—PATENT DEFECTS.

In a suit for damages for breach of
warranty of a horse, Leld, that a general
warranty of soundness does not cover
patent defects, nor defects known to
the buyer. Yet, the rule is equally well
settled that a vendor may, in express
terms, warrant against an obvious de-
fect It is a matter of contract, and in
construing it the object is to discover
the real inteation of the parties. Se-
muels v. Bortee, Admr,

WATER COMPANIES — SEE
ALSO MUN. Corp. 7.

1. PowER TO LAY PIPES IN STREETS
—CI1TY ORDINANCES.

A water company, in the exercise of
its power under its charter, to open
streets for the purpose of laying pipes,
‘ provided, that, when the same shall
be opened for that purpose, they shall,
as soon as practicable, be repaired by
the said company at their own cost
and expense, subject to the approval
of the superintendent of police of said
town or the common council thareof,’’
is not within an ordinance of such
civy providing that no person shall
break or dig up any portion of a street
“without first having obtained the
written permission of the mayor, and
depositing with the city treasurer such
sum as the committee on street may

M.L.D. & R, 22
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deem sufficient to repair the street.”
Lacy, J., dissenting. Wheat v. Oity
Oouncil of _:lexandria. Supreme Ct. of
Appeals of Virginia, Jan. 1892.

Notes.

1. The right to dig up the streets of a city
for the purpose of laying water or gas pipes
therein is a franchise which can be” granted
only by the legislature or by the city under
legislative authority. 2 Dill. Mun. Corp.
(4th Edit.) s. 056 (518); Water-works v.
Rivers, 115 U. S. 674 ; New Orleans Gas Light
Co. v. Louisiana Light Co., 115 U. S. 650;
State v, Gas Co., 18 Ohio St. 262; Gas Co. v.
Duwight, 29 N. J. Eq. 242.

2. 1t is not doubted, however, that the city
council may prescribe regulations touching
as well the opening as the repair of the
streets by the water comp:ns v. which are
not inconsistent with the e. :ential rights
granted by the company’s charter, Com-
missioners, ete., of the Northern Liberties v.
Northern Liberties Gas Co., 12 Pa. St. 318;
New Orleans Gas Light Co. v. Louisiana
%_ight Co., 115 U. S. 630, 671, 6 Sup. Ct. Rep.
202,

9. INSUFFICIENT SUPPLY OF WATER
LIABILITY FOR DAMAGE BY FIRE.

Where a city contracts with a water
company to furnish a supply of water
for use in extinguishing fires, such
supply to be paid for by a levy of
taxes upon the tax-payers of the city,
and by the terms of the city ordinance,
which the water company accepts, the
water company agrees ¢ that it will
pay all damages that may accrue to
any citizen of the city by reason of a
failure on the part of the company to
supply a sufficient amount of water
or a failure to supply the same at the
proper time, or by reason of any
negligence of the water company,”
there is no such privity of contract
between a citizen or resident and the
water company as will authorize him
to maintain an action against it for
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the injury or destruction of his pro.
perty by fire, caused by the failure of
the water company to falfill its cop.
tract. Mottt v. Cherryvale Waterd; )
Co., 28 Pac. Rep. 989, Kan. Supreme
Court,

WIrE, ACTION FOR SERVICES 0F-—
See Marriage,
WiLL—See Marriage.

WINDING-UP — See Companies1.?,
3. 4.

WITNESS—SEE ALSO MALRIAGE

1. OriNION EVIDENCE.

A witness familiar with 2 railroad
track at place where cattle were killed
is competent to testify as to the
distance at which cattle on the track
could be seen by the engineer. Such
testimony is not objectionable as heing
the statement of an opinion. GulfC
& S. . R. Co. v. Washington, 49 Tl
Rep. 347, U. S. Cir. Ct.

9. PRIVILEGE—PHYSICIANS.

A physician who has attended a
person professionally, and has alw
seen her ab various other times when
not in attendance on her professionally,
may testify to her mental conditio
from knowledge and information ae
quired by him when not treating her
professionally. Edington v. Insurauce
Co., 77 N.Y. 564 ; People v. Schuyler,
106 id. 304 ; Hoyt v. Hoyt, 112 id. 315,
Fisher v. Fisher, N. Y. Ct. of Appeals,
Jan. 20, 1892. (Alb. L. J.)

WORKMEN’S COMPENSATION FoR I¥:
suries Acr—R. S. O, ¢. 1i1—32
Mast. and Servant.
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LIABILITY OF SLEEPING-CAR COMPANIES.

In our February number we gave a
© condensed report of the case of Sise v.
The Pullman Palace Car Company,
superior Court, Montreal, Tait, J.,
Jan. 80, 1892. This case has gone to
appeal. In the meantime the very
same question has arvisen in France,
and it is interesting to note that the
Court there decided inaccordance with
ibe views entertained by the majority
of American judges, viz : that a sleep-
ing-car can notbe likened to an hotel
orinn on wheels. The Montreal case
decided that the resemblance wassuffi-
dent to give rise to ‘¢ necessary de-
posit.”  We think the French case is
of sufficient importance to be worth
truslating in full.

IRIBUNAL CIVIL DE LA SEINE.

1+ May 1892.
Compagnie des wagons-lits c. époux Bar-
thélemy.

(Translation).

The question thai here arises is.
shether o sleeping-cur company, in
the absence of proof of negligence
o the part of its agents, is liable for
tbe Joss or theft of unchecked baggage
shich the passengers keep with them-
shves and do not intrust to the
Tuard.

Itis cerlain that the sleeping-cac
mpany, if it is a carrier, would no
ore be liable than railway companies
or unchecked baggage which passen-
s keep with themselves instead of
irusting to the guards; whenee it
dlows thi+ the said company could
2y be liable (as has been pleaded on
%half of Barthelemy), as if it were an

innkeeper or hotel-keeper and that its
special carriages were inns or hotels,

An inn or hotel isa house, or portion
of a house, where a traveler, who stops
in a locality with the intention of
remaining there for a greater or less
length of time, can {ind board and lodg-
ing for & sum of money.

It is certain that the codifiers of the
Civil Code could have intended mno
other meaning for the word inn than
that given by them, for they were far
from foreseeing the scientific, indus-
trial and economic advances that were
to take place after their day, and could
not have had even a suspicion of the
existence one day of carriages, soman-
aged, that they might to a certain ex-
tent be likened to inns.

The sleeping-car company, in their
dealings with the railroad companies,
never intended their rolling stock to
be considered as i..'s on wheels, but
simply in the nature of improved rail-
way carviages, where travelers of means
might find for an extra consideration,
certain advantages, notably the pro-
vision of a bed with coverings upon
which to lie down, washing facilities,
the use of a closet, and the power to
obtain certain services from the em-
ployees of the company, placed there
to wait on the passengers.

The respondent, who claims that the
sleeping-cars are inns, and the com-
pany innkeepers without their know-
ing or wishingit, basing his argument
upon the existence in each sleeping-
car, of compartments with room for two
or four people, or two or four beds,
claims also that these compartments
with beds and coverings can be likened
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to the apartments of hotels, and the
employees of the company to hotel
attendants, etc.; that passengers in-
tending to lie down on the beds which
can be substituted for the seats are
obliged to bring certain articles of
night toilet, and this baggage consti-
tutes a ¢“ necessary deposit.”’

Butalthough there may exist certain
analogies between sleeping-cars and
inns, and especially those of an inferior
class, where sometimes there are se-
veral beds in a room, it by no means
follows that there is identity between
an inn and a sleeping-car, and this
identy must be complete in order that
articles 1952 ¢t seq. of the Civil Code
may apply.

In order to render these articles in-
applicable to the present case, it is
sufficient that there be differences
between an inn and a sleeping-car, and
recourse must therefore be had to the
common law ; for such is the method
adopted by both doctrine aud juris-
prudence in cases of loss of articles in
establishments more or less analogous
to inns, such as cefés, vestaurants, baths
and lavatories which are frequented
by the public and who bring articles
there.

It is by an abuse of words that the
night effects brought in to sleeping-cars
by passengers are stated to be a “‘ ne-
cessary deposit.” ¢ Necessary deposit ”
in its proper legal sense is that which
the depositary is obliged to afford,
through urgency, to the first person ab
hand, on account of some accident :
fire, ruin, pillage, shipwreck or other
unforeseen occurrence of which he is a
victim.

It is certain that the fact of traveling
in a sleeping-car, an incident foreseen
and even desired by the traveler, has
in it nothing analogous to those un-
fortunate and unforeseen events which
give rise to the * necessary deposit

-
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which the Roman law rightly designat.
ed by the name of depositum miserabile,

The differences between sleeping.
cars and inns are numerous; thus ,
sleeping-car is essentially moveable,
and is only occupied while moving,
whereas the inn is stationary and i
only used by people whoare sojourning
in its locality. In sleeping-cars the
compartments contain two or four heds,
which is not the case with, and would
not be tolerated in, an hotel frequente
by respectable people. Neither in
inn or hotel would the promiscuity
necessary in a sleeping-car, be tolent
ed. The sleeping compartments of 3
sleeping car cannot be locked on the
outside with a key, so that were the
passenger alone in his compartment,
he could not carry away the key o
hand it to the employee in charge,
which is exactly the reverse of the
state of affairs which exists in hotels
or inns, where rooms can belockedand
the keys either retained by the ocean
piers, or left with the innkeeper who
keeps watch over them.

It is maintained that these distine
tions are not essential, and that their
extent can be modified by assimilating
sleeping-car compartments, for which
the passengers pay very dear, {o such
rooms as contain several beds, or rooms
in an inn, or furnished rooms ona
ground flat, the occupants of which
possess little or nothing, and whoar
exposed only to very slight losses, thus
engendering but little responsibility
upon their landlords.

But there exist other distinction
which are essential and concl.sive. In
effect, the innkeeper, subjected as heis
to exceptional responsibility, isalway
in his inn, and can exercise an inceswn
watchfulness in order to prevent the
loss or theft of the property of bi
guests. He can notably select b
guests, by refusing to entertain perts
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slose presence in his inn might be a
surce of danger. This is not the case
gith the sleeping-car com panies, who,
ly the terms of their agreements with
e railroad companies are not at home

(0 to speak) in their own cars, the
management and construction of these
teing, in @ certain measure, controlled

Iy the railroad company. Again, sleep-

ing-car companies are obliged to accept

all persons who demand and pay for a

place in their cars, whether they are

suspected to be dangerous or not.

This obligation to receive without

ay distinetion all passengers who ap-
ply, and to retain them the whole of
. heir journey, is imposed upon the
company by all its contracts, and espe-
dally by that with the Orleans Railway
Compavy in the organization of its
Southern Express, which binds it to
furnish the latter with the necessary
dining and sleeping-cars for the making
up of its speeial {rains de luze running
between Calais, Paris, Madrid and Lis-
bon and vice-versa.

This contract reads as follows:
“Places in the Southern Express trains
shall be granted without favour to the
first passengers applying therefor,until
the car is filled. A passenger desiring
aplace in these trains shall pay : 1st, to
themilway company the price of a first
dass ticket for the journey he wishes
tomake; 2nd, to the sleeping-car com-
pany aun extra payment at the rate of
30 p. ¢. of the amount of the first class

ticket.”?
Inaddition, it must be observed that |
lesleeping-car company are obliged to |
llow the employees of the railroad
Jmpany to enter their cars and keep

tch over their general manage~z
ent,
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Therefore it is certain that the sleep-
ing-car companies are not hotel or inn-
keepers, and hence articles 1952 et seq.
applicable to that class only, cannot be
applied to them.

Thus the theory that a passenger in
a sleeping-car enters into two con-
tracts, one of carriage with the railroad
company and another of hostelry with
the sleeping-car company, herein fails ;
—that a contract of hostelry cannot
exist with the sleeping-car company,
for they are not innkeepers. In reality
there are not two contracts different as
to their nature, but two contracts of
carriage ; one which gives the passen-
ger a first class journey, the other
affording him, in consideration of an
extra paid to the* sleeper ?” company,
which they share with the railroad
company, a journey in a sleeping-
car.

The truth is, that the sleeping-car
company is but a2 common carrier act-
ing in concert with the railroad com-
pany whose lines and traction they
hire, thus procuring for passengers
who make applicationand pay an extra
price, luxurious compartments of a
special nature, and who in fact sub-
stitute themselves for the Southern
Express trains of the railway company,
excepting as regards the traction and
its auxiliaries, and guaranteeing within
certain ascertained conditions, service
as common carriers ; whence it follows
that, like the railway company, it is
not responsible for hand baggage which
the passengers have not had checked
and left in their care, but which they
have kept themselves and at their
own risks. Appeal allowed.
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