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Mr. Justice Ferguson, we regret to say, was unable to take
his place in the Divisional Court on the 7th January last. He
has unfortunately been confined to his house for over eight weeks
past with illness, brought on, we are sorry to hear, by over-
work. In the last autumn sittings, the learned Judge made
strenuous efforts to clear his dockets at two or three assizes,
and, in order to do so, prolonged the sittings of the Court fre-
quently until midnight. His anxiety to save suitors expense
and delay is certainly praiseworthy, but it has proved rather
a serious business for the learned Judge himself. It is
to be feared that time enough is not allotted for the holding
of the Courts, with the result that an altogether unreasonable
effort is made to crowd the business of three or four days into
one or two.

Mr. Bagshawe, a member of the English Bar, in recently
commenting on this sort of thing in England, makes the fol-
lowing observations, which are deserving of attention in this
Dominion: " Whenever I hear of a Judge sitting more
than seven, or at the outside eight, hours a day, I say to
myself : ' Lord help the poor people who come before him.'
Judges are, after all, human beings-some of them very hu-
man-and I affirm, as a fact, that no human being can properly
exercise judicial functions for more than a distinctly limited
number of hours in a day. If he goes on longer, he is almost
certain to get too tired, or, which is saying the same thing, too
sleepy, or too impatient, or too irritable, to do his work
properly. From similar causes, the barristers and solicitors
(who are paid), and the jurymen and witnesses (who are prac-
tically not paid), who are kept on duty-or, which is worse,
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kept hanging about for more than a reasonable time-get

cross or stupid. Consequently the fate of a litigant or prisoner

whose fortune depends upon the decision of a Court-in which

every person, from the Judge to the usher, is over-fatigued,

and more or less out of temper-is apt to be, and frequently

is, disastrous." With Mr. Justice Furguson's unhappy experi-

ence as a warning, it is to be hoped that the effort in future

to do more than a reasonable day's judicial work in a day may

be abandoned.

LANDLORD'S RIGHT OF DISTRESS.

In commenting recently on the Landlord and Tenant Act,

1895, S. 4 (ante vol. 31, p. 525), we expressed the opinion that

notwithstanding the apparently revolutionary character of that

section, the truc meaning of it is to enable assignees of leases

and others having no reversion, to distrain ; and that the effect

of it is, therefore, to enlarge rather than to narrow the right

of distress. The contrary view was taken by a writer

in our contemporary, the Canadian Law limes; we are, there-

fore, pleased to notice that the opinion advanced by us was

recently adopted by Chief Justice Meredith, in a considered

judgment in the case of Harpelle y. Carroll, which will,

we presume, hereafter appear in the Reports. As the matter,
however, is of some importance, and has caused much com-

ment, we now give in advance some extracts from the judg-

ment which will be read with interest:
" The contention of the defendant is that the provisions of

this section are retrospective, and that the effect of them is,

save as to cases pending when the Act was passed, to take

away the right of the landlord to distrain, except where the

agreemnent by which the relation of landlord and tenant is

created confers that right, and that in such cases the right to

distrain, being a mere license, does not justify the distraining

property belonging to a stranger. * * * Apart from a consider-

ation of the effect of the section, if it stood by itself, there is,

I think, in the other provisions of the Act of which it forms

part, evidence that the Legislature did not intend to make so
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radical a change in the law as was contended for." [The
learned Chief Justice then referred to sec. 3, sub-sec. 4, as show-
ing that its presence in the Act was consistent only with the
intention to retain the right of distress, and proceeds.] " The
section is, with the exception of its saving clause, substantially
in the same words as section 3 of the Landlord and Tenant Law
Amendment Act (Ireland), i86o, 23 & 24 Vict., c. 154. It is
highly probable that if the framer of the Ontario Act had had
before him the caustic criticism which the Irish Act, as a
whole, and its several parts, including section 3, received, as
would appear from the reports of the cases to which I shall
afterwards refer, from the Judges of the Courts of that country
during the short time the Act was in force there, he would
have chosen different language to express the idea which he
probably had-that of doing away with the necessity of the
having of the immediate reversion to entitle one to distrain
who had let lands to another. The right of the plaintiff to
distrain may also, I think, be supported upon the ground that
the provisions of section 4 are not retrospective in the sense
of their applying to tenancies existing at the time the Act was
passed, and for this proposition Busteed v. Chute, 16 Irish Chy.
R. (1865) 222, is, I think, a sufficient authority. But, even if
section 4 of.the Ontario Act apply to existing cases, I do not
think that it has the effect of taking away the common law
right of distress of the landlord. I am inclined to think that
it will be found that the section, instead of curtailing, has en-
larged the right of distress by extending it to all cases in
which there is an agreement of the nature mentioned in it;
but, however that may be, I ought not, I think, without a
much clearer expression of the will of the Legislature, to give
to its enactment such a construction as would practically
sweep away the whole body of the law (common and statute)
affecting the relations of landlord and tenant, and the rights,
interests and obligations arising out of that relation, without
substituting for it anything but the bald provisions of this
Section." Notwithstanding this judgment, however, which will
probably be sustained on the main point, it would be well for
the profession still to act on their guard in drawing leases.
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A NIMUS F URA NDL.

The Court for Crown Cases Reserved, in Ireland, have been

recently deliberating on a case of a similar kind to that of Reg.

v. Ashwell, 16 Q.B.D. 190, and have arrived, by a majority of

one in a Court of nine, at a conclusion-whereas, in the Eng-

lish case, the Court, composed of fourteen Judges, was equally

divided in opinion. In Reg. v. Ashwel, the prisoner had asked

the prosecutor for the loan of a shilling, and by mistake the

prosecutor handed him a sovereign, which the prisoner

received, believing it to be a shilling. Sometime afterwards

the prisoner discovered the mistake, and then fraudulently

appropriated the sovereign to his own use. Lord Coleridge,

C.J., Huddleston and Pollock, BB., and Grove, Denman, Haw-

kins and Cave, JJ., were of opinion that the prisoner was

guilty of larceny; whereas Field, Manisty, Stephen, Mathew,

Smith, Day and Wills, JJ., were of opinion that he was not.

The prisoner had been convicted, and the result of this division

of opinion was that the conviction was affirmed.

In the Irish case, Reg. v. Hebir, (1895) 2 Ir. 709; L.T. Jour.

00, p. 113, the f acts were very similar; the prosecutor handed

the prisoner a £io note in mistake for a £i note, and the

prisoner received it under the belief that it was a £i note; he

subsequently discovered the mistake and kept the note.

O'Brien, C.J., Palles, C.B., Andrews, O'Brien and Johnson, JJ.,
decided that it was not larceny (Murphy, Holmes, Gibson and

Madden, JJ., dissenting). The crucial point upon which this

difference of opinion arises is, whether or not at the very time the

chattel comes into the possession of the prisoner, there must

be an animus furandi.

The Judges who deny that the act is criminal, found them-

selves on the ground that the original possession of the chattel

was acquired lawfully, and that a subsequent fraudulent de-

termination to act dishonestly in reference to it cannot con-

vert the act into larceny. The Judges who favor the opposite

view consider that it is sufficient if there is an animus furandi

as soon as the prisoner discovers the true nature of the article.

It is conceded that if, after receiving the article under
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a mistake as to its nature, he parts with it under a like

mistake, he would be guilty of no offence. Where such
high authorities differ, it would, perhaps, be presumptuous to

offer any opinion as to the merits of the controversy; but

even some of the Judges who deny the criminality of

the act, nevertheless admit that it is one for which punish-

ment ought to be provided, but they do not think that to call

it larceny would be a proper and reasonable development of

the law as it is, but rather in the nature of legislation.

Although in Reg. v. Ashweil the conviction was affirmed by
reason of the equal division of the Court, yet it cannot, I

think, be contended that that is a decision which would be bind-

ing in Canada, and we very much doubt whether a similar act

could by any possible construction be held to be theft under

the Criminal Code.
G. S. HOLMESTED.

THE PREROGA TIVE 0F MERCY AND THE
SIIOR TIS CA SE.

From the earliest period of our colonial history, and especi-

ally since the establishment of responsible government, the

exercise of the prerogative of mercy has been the subject of

controversy. Disputes have frequently arisen, especially in

Australia, between the representatives of the Sovereign
responsible for their actions to the Crown, on the one hand,

and the various bodies who were their authorized advisers,

responsible to the people, on the other.

Those who feel interested in the subject cannot do better

than consult Todd's Parliamentary Government in the Colonies,

in which will be found the principal cases in regard to which

differences have arisen, as well as very full quotations from

the instructions given to the Governors on the subject, and the

correspondence between the Colonial and Imperial authorities

relating thereto. Stated in general terns, the constitutional

theory is that the Courts try the accused according to law,

and acquit or convict according to the evidence. The Crown
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questions not the justice of the decision, either as regards the

finding of the jury, or the sentence of the Judge. But, upon

a review of the whole case, it decides either to let the law take
its course, or to exercise the prerogative of mercy, either in

pardoning the criminal altogether, or in commuting or lessen-

ing the sentence. This power being a matter of prerogative,
and emanating from the Sovereign alone, is exercised by the
Sovereign alone, and does not involve any ministerial responsi-
bility. As a matter of practice, and even of necessity, the
Sovereign has the assistance of the Judge, and the advice of
the Home Secretary, in arriving at a decision.

As representing the Crown, the same power is conferred
upon Colonial Governors, but to be exercised within certain
limits prescribed by the royal instructions which accompany
their commitsions, and, according to recent practice, upon the
advice of their responsible advisers ; except in cases in which
Imperial interests are concerned, when the Governor-General,
as an Imperial officer, must finally decide upon his own inde-
pendent judgment, after consultation with his Ministers. With
the latter class of cases we have not here to deal. It is with
those in which Imperial interests are not concerned that diffi-
culties have chiefly arisen. And they have arisen because
while the Governor was required to ask the advice of his Min-
isters, he was left free, by his instructions, to follow it or not,
as in his judgment he thought proper. This condition of
things, it was contended, was not in accordance with the true
principles of responsible government. Nevertheless the rule
was clearly laid down by Lord Carnarvon, in 1875, in a circular
despatch to the Governors of the Australian colonies, that the
Governor was to ask for the advice of his Executive Council,
but having received that advice, he was to act upon it or not,
according to his own deliberate judgment, whether the members
of his Council concurred therewith or lot. In defence of this prac-
tice, Lord Carnarvon said in the House of Lords, in 1875, as
quoted by Todd : "No doubt it may be objected to the sys-
tem of a Governor consulting his Ministry, and still acting
on his own judgment, that it sets up a double responsibility.
In reply, I submit that in this case a concurrent responsi-
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bility is better. On the one hand, the Governor will not be

relieved of his responsibility to the Crown; and, on the other

hand, the local Government will not be relieved of its responsi-

bility to its own Parliament, so that while the Colonial Par-

liament may punish the Minister for improper advice, the
Crown may punish the Governor for an improper decision.

The fact is that iii these matters we ought not to be too logical."

Prior to Confederation, and after it until 1878, the same

instructions were in force in Canada, and in pursuance of them

both Sir Edmund Head and Lord Dufferin commuted sen-

tences upon their own judgment, and in opposition to the ad-

vice of their Council. In 1876 the subject was taken up by
Mr. Blake, then Minister of Justice, and the result of his repre-
sentations was that when the Marquis of Lorne came out,
fresh instructions were issued, in which the following words

Occur: " And we do hereby direct and enjoin that our said

Governor-General shall not pardon or reprieve any such
offender, without first receiving, in capital cases, the advice of

the Privy Council for our said Dominion, etc."

Now, in applying this rule to the case before us, let us first

consider how far, in such cases, the Governor-General is bound

absolutely to act upon the advice of his Council. Is he bound,

as he is in other matters, either to act upon their advice, or place
them in a position which would compel their resignation? Is

not this a case in which, as Lord Carnarvon says, we must not

be too logical? If the doctrine of ministerial responsibility is

to be thoroughly carried out, the exercise of clemency as
emanating from the grace of the Sovereign, and as part of the

Royal prerogative, becomes a thing of the past. Is this a

desirable conclusion, and does it necessarily follow from the

words of the instructions? Let us again quote Lord Carnar-

von: " It has been argued," he says, " that ministers cannot

undertake to be responsible for the administration of affairs

unless their advice is necessarily to prevail on all questions,
including those connected with the prerogative of pardon.

But I am led to believe that this view does not meet with

general acceptance, and there is at all events good reason

why it should not. The pressure, political as well as social,
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which would be brought to bear upon the Ministers if the

decision of such questions rested practically with them,
would be most embarrassing to them, while the ultimate
consequences might be a serious interference with the sen-
tence of the Courts." The force of these words will hardly
be overborne by the necessity for being /ogical in carrying out
in all respects the doctrine of ministerial responsibility. We
have italicised the word political in the foregoing extract be-

cause, in the case before us, one of the reasons alleged why
the sentence should be carried out was that popular feeling
was so strong that in case of a reprieve, the member for the
constituency in which the event took place could not, as a

supporter of the Government, be re-elected! Such, or similar
considerations might, we do not say they did, influence the Ex-
ecutive. They certainly would not influence the Governor-
General. It may be said that the same argument would

apply to all acts of government. True, but again we must not
be too logical. There is a distinction to be drawn between any
act connected with the administration of justice and ordinary
acts of administration, and between the exercise of the prero-

gative of mercy and the exercise of any other prerogative. It

may be said that this reasoning is hypothetical because, as a
matter of fact, in this case we know that His Excellency did
not "first receive the advice of his Privy Council." Was he
then justified in acting at all? Clearly in such a case he could

only act by virtue of the prerogative, the exercise of which we
have been contending for; and as he did act he clearly did
exercise that prerogative. He acted upon Lord Carnarvon's
dictuin of not being too logical, and when his Privy Council
failed to do their duty-failed to give him the advice which it
was their duty to give, and which it was his right to receive-
he fell back upon the power of the prerogative, and exercised
it to the best of his judgment-whether rightly or wrongly is
a matter with which we are not now concerned.

Again, as suggested above, are the terms of the instruc-
tions to be construed as placing the responsibility for inter-
fering with the seritence of the Court upon the Cabinet? The
words do not convey that impression, and a careful considera.
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tion of the change that was made in the phraseology of the
instructions existing prior to 1878, when the instructions were
issued, subsequent to the adoption of the suggestions made
by Mr. Blake, confirm the opinion that the change made was
in form rather than substance, and that while the Governor-

General is directed to "receive the advice of his Council," he
is still free, after having received that advice, to decide the
case "upon his own deliberate judgment." Can any preroga-
tive of the Crown be limited, much less abrogated, by mere
implication? or by anything short of express words? No doubt,
in the great majority of cases, the Governor would act upon the
advice of his Council, and the instances would be very rare in
which either he would be called to account for acting upon
that advice, or his ministers be called to account for giving
it. It unfortunately has happened, as it notably happened
in the case of Riel, that the question whether the plea
of insanity should prevent the execution of the sentence of the

Court has become a great political question, involving grave
Political consequences. In that case Ministers took the full
responsibility of the advice which they offered-advice upon
which the Governor-General thought proper to act. No ques-
tion, therefore, arose, such as that which we are now discus-

sing, and very happily it was so. But had His Excellency
taken a different view and decided that the plea of insanity
was borne out, and in consequence commuted the death pen-
alty into one of imprisonment for life, as the Governor-General
has just done in the case of Shortis, he would, if our reason-
ing is correct, have been acting within his constitutional

Power in doing so, and equally his Ministers, having fulfilled
their duty in giving him advice, would not have been called

upon to resign unless the House of Commons, to which they
were responsible, had expressed the opinion that in giving
that advice they were in error.

In the case before us the Ministers gave no advice. Being
unable as a body to form an opinion, they were incompetent

to advise. They were unable to, and, therefore, did not fulfil
their duty. It is idle to say that, being unable to agree, their

giving no advice was equivalent to saying affirmatively that
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the law should take its course. The duty of His Excellency
was to receive their advice, and it was equally their duty to

give it. They had no right to leave hlm unadvised in so im-
portant a matter; but, being so unadvised, through no fault of

his own, it was clearly within his power as a constitutional
Governor to exercise his prerogative according to his own
deliberate judgment. Whether or flot that judgment was
wisely exercised, in view of the evidence adduced before him,
is flot the question at present under discussion.

W. E. O'BRIEN.

ENGLISH CASES.

JiDITORIA L NE V IVW 0F CURRLNI' LNGLISH1
DEI.SJONS.

The Law Reports for December comprise (1895) 2 Q. B. pp.

537-669; (1895) P. PP. 341-353; and (1895) 2 Ch. PP. 773-895.

SHIP---CHARTER PARTY-BILL OF LAtING-LiABILITY OF OWNI<R FOR ACTS OF

MASTER-SPECIAL AGRERMENT BY CHARTERER TO BE ANBWRRABLE FOR MASTEIt

-CONSTRUCTIVE NOTICE.

M2Van-chester Trust v. Furness, (1895) 2 Q.B. 539; 14 R.,

NOV. 29, although dealing with a branch of law with which in

Ontario we have flot much concern, incidentally involves a

point of more general application. By a proviso contained in

a charter party, it was expressly agreed that the captain and

crew, although appointed and pa9d by the owners, should be

the servants of thé charterers, and that in signing bis of lad-

ing, the captain should only do so as the agent of the char-

terers, and that the charterers would indemnify the owners

from ail liability for bills of lading so signed. The captain

signed bills of iading for goods in the ordinary form, to be de-

livered to the hoiders of the bis, they paying freight, and

",other conditions as per charter party." The goods having

been misdelivered, the present action* was brought against the

ship-owners for the loss thereby occasioned. Mathew, J., held

that the defendants were hiable, notwithstanding the ternis of
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the charter party, which were only binding as between the

charterers and the ship-owners; and also that persons dealing
with the captain in the ordinary course of business were not
affected with constructive notice of the provisions of
the charter party by the reference in the bills of lad-
ing to the charter party, on the ground that the equitable

doctrine of constructive notice of contents of documents is

confined to documents relating to land and estates, and is not
applicable to mercantile transactions or documents. His de-

cision was affirmed by the Court of Appeal (Lindley, Lopes
and Rigby, L.JJ.,) Lindley, L.J., on this point observes: " In
dealing with estates or land, title is everything, and it can be
leisurely investigated; in commercial transactions, possession

is everything, and there is no time to investigate title; and if

we were to extend the doctrine of constructive notice to com-

mercial transactions, we should be doing infinite mischief and

paralyzing the trade of the country." It is more particularly
with regard to this point that the case deserves careful
attention.

SHIP-BILL OF LADIN<;-WARRANTY-IMPLIED CONTRACT-FITNESS OF REFRIGER-

ATING MACHINERY,

Owners of cargo of "Maori King" v. Hughes, (1895) 2 Q.B. 550;

14 R., Nov. 228, is another case in relation to a bill of lading.
The goods in question consisted of a cargo of frozen meat,

shipped for transmission from Australia to England. The bill

of lading was headed "Refrigerator Bill," and described the

goods as 4,553 carcasses of hard frozen mutton, shipped in ap-
parent good order, and to be delivered in like good order, sub-

ject to exceptions therein mentioned, one of which was:

",Steamer not to be accountable (inter alia) for the condition

of goods shipped under this bill of lading, nor for any loss or

damage thereto arising from failure or breakdown of machin-

ery, insulation, or other appliances." The ship started from

Melbourne, but in consequence of the refrigerating machinery
breaking down, the cargo had to be landed and sold at Syd-
ney by the defendants, at a great loss. The statement of claim

alleged that it was an implied term of the contract contained

in the bill of lading, that the ship and the refrigerating ma-
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chinery therein were at the time of the shipment fit to carry

the frozen meat to Europe. The defendants took issue on this

question of law, and an order was made before the trial of the

issues of fact, for determining it. Mathew, J., held that

there was an implied contract to the effeet claimed by the

plaintiffs, and the Court o>f Appeal (Lord Esher, M.R., Kay

and Smith, L.JJ.,) agreed with him.

COMPANY-SHARES, ISSUE OF-U LTRA V IRES -COMMISSION TO STOCK.BROKERS.

Ma'ropolitafl Coal Association v. Scrinmgrour, (1 895) 2 Q.B.

604; 14 R., NOV. 239 was an action brought by the liquidator

of the plaintiff company against the defendants, who were

stock-brokers, claiming a return of a sum of £21 ios., paid to

them by the directors of the company for a commission in

placing the shares. The plaintiff contended that the payment

was made ultra vires and without consideration : the Mayor's

Court dismissed the action, and its judgment was affirmed by

the Court of Appeal (Lindley, Lopesçý, and Rigby, L.JJ.). .It

was argued for the plaintiff that this was virtually issuing the

shares at a discount, which was illegal, 'but the Court of Ap-

peal scouted that idea, and were unanimous that the payment

of a reasonably fair commission to brokers, for obtaining pur-

chasers for the shares of the company, was a legitimate ex-

pense, properly payable by the company. In re Faure, 40 Ch.D.

14 1, was distinguished from the present case on the ground

that there the payments were not reasonable or bona fide.

LANDI-ORD AND TENANT- SUB-LEASE IMPLIED COVIKNANT FOR QUIST ENJOYMENT-

DURATION OF COVENANT.

Bayni's v. Lloyd, (1895) 2 Q.B. 61o; 14 R., Nov. 188, was

an appeal from the decision of Lord Russell, C.J., (1895) 1

Q.B. 820 (noted ante vol. 3 1, P. 4o6), which the Court of Appeal

(Lord Esher, M.R., and Kay and Smith, L.JJ.,) have affirmed.

The case, it may be remembered, turned on the effect of a

sub-lease made, under a bona fide mistake by lessors, for a term

of years extending beyond that ta which they themselves were

entitled. The sub-lease did not contain the word -"demise,"

nor any express covenant for quiet enjoyment. At the expira-

tion of the lessor's lease, their sub-lessees were ejected by the
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superior landiord, and the case turned on whether any cove-

niant for quiet enjoym-ent beyond the time for which the sub-les-

sors las exenddcould be implied. The Court of Appeal

agreed with Lord Russell, C.J., ta vnasmn hti h

absence of the word 6"dem-ise," a covenant for quiet efljoy-

ment could be implied, stili such an irnplied covenant would

be limited by the lessor's own estate, and, therefore, that the

plaintiffs could not succeed.

LANI)LORD ANI) TENANT - ORAL AGREEMENT - LE%-TING FOR NON-CONTINUOUS

PERIOIS-ENTRY-PAYMENT 
ON ACCOUNT 0F RIENT-STATUTIE 0F FRAUI)S

(29 CAR. 2, C 3), 8- 4- isaot case

Sna//wpood v. SI padS, (1895)> 2 Q.D. 627, i nte

on the law of landiord and tenant. The plaintiff made an oral

agreement to rent to the defendant a piece of vacant land for

three successive bank holidays, for £45, to be paid in three in-

stalments of Lîs5 each, on each of the three days. The de-

fendant occupied the land for the first of the days, and paid

Li 15: he refused to occupy it on the other two days or to pay

the balance of the rent. After the expiration of the other two

days the plaintiff brought the present action to recover £30,

the balance of the rent, and the defendant set up the Statute

of Frauds, S. 4, as a bar to the dlaim. The Judge of the County

Court in which the action was brought gave judgtnent forth

plaintiff, and the Divisional Court (Wright and Kennedy, J J.,)

affirmed his decision. Wright, J., who delivered dhe judgment

of the Court, says: "&There having been an entry for the pur-

poses of occupation, under an agreemient for a -single letting

(although the period of the agreed lettiflg was not continuous)

at a single or lump rent or price, and a paymient on accotint

of the entry, the pîaintiff's right to recover the 'balance after

the termination of the letting period is, in our judgment, not

affected by the f act that d'e agreement was a paroi

agreement."
DAMAGES CONTRAC.i-BREACH OF WAIRRANTY- REMoTENESS-THE woRKMEN'S

COMPENSATION FOR INJURIES ACT (55 VICT , C. 30. o.) Dc

Mowtbray v. Mirryweathcer, (1895) 2 Q.B. 640; 14 R., Dc

143, was an action brought to recover damiages for a breach of

an implied warranty under the following circumnstances: The

plaintiffs were stevedores and contracted to discharge a cargo
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from the defendant's ship, the defendant agreeing to supply the

necessary tackle reasonably fit for the purpose. In breach of

his agreement the defendant supplied a defective chain, which

broke and caused an injury to the plaintiffs' servant. This

servant sued the plaintiffs under the Employers' Liability Act

<see 5 5 Vict., c. 30, 0.>, basing his dlaim on the ground that

the defect in the chain might, with reasonable care, have been
discovered l)y the plaintiffs; and the plaintiffs settled the dlaimn
1)> paying Lx 125. This sum the plaintiffs now sought to re-

cover from the defendant. It was not pretended that the set-
tiement with the plaintiffs' servant was not a proper one, but
it was contended by the ddendant *that the damages claimed
were too remote, as the damage to the workman was not the

necessary consequence of the defendant's breach of warranty,
but for the intervening negligence of the plaintiffs; but the

Court of Appeal ( Lord Esher, M.R., and Kay and Rigby,
L,.J J.,) declare that although as between the plaintiffs and their

servant, they were bound to examine the chain and sec that it
was fit for the purpose, yet as between the plaintiffs and de-

fendant, there was no such obligation; and inasmuch as under
If<avcn v. iedr i Q. B.D. 503, the servant might have s ued

and recovered the amount direct from the defendant, so where,
as here, it had been paid him by the plaintiffs, it constituted

the proper measure of damages as between the plaintiffs and

defendant, and such damages were not too remote, but were

the natural resuit of the defendant's breach of warranty.

SHILRIFF-EXE.CUTION-Fi. FA.-BREAKING OUTER DoOR-B3UILDINGi NOT A DWELL-

ING HOUSE.

In hroddi-r v. Wi/Iiam.r (1895) 2 Q.13. 663, 14 R., Dec. 133,
a som-ewhat bold attempt was made to induce the Court of

Appeal (Lord Esher, M.R., Lopes and Kay, L.JJ.,> to over-

rule the case of Pinton v. flrowne, i Sid. 186; 1 Keb. 698. In

that case it had beexi laid down about 200 years ago that in

the execution of a fi. fa. it was lawfuî for a -sheriff to break

open the outer door of any building not a dwelling house.

This had been repeatedly recognized as law by several Judges

and text-writers, and the Court of Appeal refused to depart
from it.
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PROBATit-AMEND)MENT-MISNOMRR OF EXECUTOR.

Iii t/w, goods Of Ifon1ywood, (1895) P. 341, an application was
made to amend the letters probate. The grant had been made
in favor I rederjck Marsden," the executor named in the will,
but it appeared that bis true name was ",Frederick John
Mar-sden." The probate was accordingly amended so that the
grant should read in favor of IlFrederick John Marsden, called
in the will Frederick Marsden."

SUIT IN FORMA PAUPERIS- COSTS TO SUCCESSFUL PAUPER, HOW AWARDED.

Richardson v. Richardson, (1895') P. 346; 11 R., Nov. i9,
was a matrimonial cause in which the plaintiff sued in formna

PaupAris, in which the question arose on what principle costs
should be taxed to the successful plaintiff. Following Carson
v. I>icktrsgi/I, 14 Q.B1. D. 8 59, jeune, P. P. D., held that the plain-
tiff could only tax bis solicitor's expenses out of pocket, and a
reajsonable sum for office expenses. We may observe that the
Ontario Rules are entirely sulent on the subject of suing or
dcfending in forina pauiptris.

INTERLOCUTORY MANDATORY INJUNCTION - DEFENDANT EVADING SERVICE OF WRIT

- -NOTICE OF INTENTION TO APPLY FOR INJUNCTION.

V'on bde v. Ilornsty, (1895) 2 Ch. 774, was an action to re-
strain the defendant from erecting a building so as to interfere
With the plaintiff's ancient lights. The defendant was warned
by the plaintiff that if the building were continued the plain-
tiff would sue to restrain him, but the defendant persisted and
after action was brought he evaded service of the writ for

Several days, and in the meantime continued building until
s9ubýstituted service was effected on him. On the motion for an
interim injunction, Kekewich, J., not onîy restrained further
building, but also ordered the defendant to pull down so much
of the building as had been erected after the plaintiff had
warned the defendant that he intended to bring an action, and
his order was affirmed by the Court of Appeal (Lindley, Lopes
and Rigby, L.JJ.,) following the principle adopted in Dani'l

v. kerglison, (1891) 2 Ch. 2 7.
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NVILL-CODICIL-ANNVITY -REVOCATION BY CODICIL 0F GIFT IN WILL- DEcISION

As TO INTERESTS 0F UNBORN CHILDREN.

Re Frcine's ('ontraci, (1895') 2 Ch. 778, an appeal was had
from the decision of Kekewich, J., (1895) 2 Ch. a56. TPhe
question was whether a codicil had had the effeet of revoking
a gift made by the will in favor (>f persons flot expressly re-
ferred to in the codicil. By the will in question the testator
gave to each of his grand-daughters, A. and B., an annuity of

£300, and after their respective deaths he directed that the
said sum Of £300 should be raised and paid unto and amongst
their respective children as they should respectively appoint,
and in default of appointment, amongst them equally during
their respective lives. By a codicil he recited that he had by
his will given to each of his two grand-daughters an annuity
of £300; and he revoked the gifts"I of the said annuities," and in
lieu thereof gave to each of them an annuity of £ i o, to be
payable and charged in the same way as the annuities o>f £300
were by the will payable and charged. The children of A.
and B. were not in any way referred t(> ini the codicil, and the
point at issue was whether or not the gifts in their favor con.
tained in the will were also revoked by the codicil. Kekewich,
J., decided that the effeet of the codicil was to substitute the
annuities of £ i o to A. and B. and their respective children
in lieu of the annuities Of £300 given by the will, and this de-
cision the majority of the Court of Appeal (Lindley and Lopes,
L.JJ.,') affirmed, but Rigby, L.J., dissented, he thinking that the
annuities of £300 in favor of the children after the deaths of
A. and B., were unaffected by the codicil. It was objected
that the question could not be decided, because there might
be future born children who would be affected, but as there
were somne children in <'sse~ before the Court, and the rights of
future born children would be identical with theirs, the Court
feit no difficulty on that score in adjudicating the point. The
majority of the Court conside.red it of importance in the con-
struction of the will that the testator had in his will referred
to the annuities to each grand-daughter and her children as
one annuity and flot several, thereby indicating an intention
not to treat the annuities in favor of the children as distinct
fromn those to the parents.
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ExpROPRIATION 0F LAND-COSTS 0F ARBITRATI0N-AWARD TAKEN UP AND FERS

PAID) BY LAND-OWNER-TA&XING MASTELRS CIERTIFICATE.

In Shrewsbury v. Wirrall Rai/ways Q.nnrnittce, (1895) 2 Ch.
813 ; 1 2 R., Nov. 70, land had been expropriated for the pur-

Pose of a railway; the value of the land had been ascertained
by arbitration and the value fixed at 1 1,865 : the arbitrator'S

fees were £410o, and the land-owner was entitled to the costs of

the arbitration. le paid the arbitrator's fees and took up the
award and claimed the riglit to tax, as part of his costs of
arbitration, the fees paiid to the arbitrator. 'The taxing officer
disallowed them as flot having been properly payable by the

land-owner. On appeal to Romer, J., this ruling was affirmed,
and the Court of Appeal (Lindley, Lopes and Rigby, L.J J.,)
agreed with Romer, J. The Act under which the expropria-

tion tookc place provided that the arbitrators were to deliver
their award to the expropriators, who were to retain the same,

and on demand furnish a copy to the other party to the arbi-

tration. The Court of Appeal therefore considered that the

land-owner had voluntarily paid the arbitrator's fees for the

purpose of getting possession of the award, which lie wvas not

entitled to; and therefore they were flot properly any part of

his costs of the arbitration, and even if they were, the Statute

did flot allow any appeal from the certificate of the taxing

officer.

STATUTE 0F LIMITATIONS-MONEY CHARGEI) ON LAsD)-PIRESUMPTION 0F PAYMENT

0F INTERELST-REAL PROPERTY LIMITATION ACT, 1874 (37 & 38 VICT.. C. !7)
S.- 8 (R S. 0. C. 111, S. 1).

In Re Leig/and, Steward v. Eiigiandl, (1 895) 2 Ch. 820; 12 R.,
Nov. 63, an appeal was had from the decision of Kekewich, J.,
(189 5) 2 Ch. i oo (noted ante vol. 3 1, P. 438 ). It may be remem-
bered that the point in controversy wvas whether, where land

subject to a charge is devised to a tenant for life who is also

entitled to the income of the charge for life, it can be presumed

that the tenant for life lias paid the interest on the moneys

charged, so as to keep alive the dlaim in favor of the trustees

of the charge, as against the estate of the person who created

the charge and covenanted for its payment. The Court of

Appeal (Lindley, Lopes and Rigby, L.JJ.,) agreed with Keke-
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wich, J., that there was no presumption of payment of interest

by the tenant for life, and the Real Property Limitattion Act,

1874, was a bar in favor of the coveflaLftorr's personal estate,

and in arriving at this conclusion they (letermifled, following

Sult v. Sut/on, 22 Ch. D. 5 11, that where landl is charged with

the paymeflt of mofley, the period of limitation for bringing

an action, either against the land or against the personal.

estate on any covenant for its payment, is governed by the

Real Property Limitation Act, 1874, a point, it may bc noted,

upon which the Court o>f Appeal of Ontario has arrived at a

different conclusion: sec 1111aln V. MC TaDVisiz, 2 A.R. 2 7 8 Ioice

v. O'Loanc, 3 A.R. 167; McMazon v. .Spvncc-r, 13 A.R. 430.

TRUSTI!--
3

RRAC}I1 OF TRUST-FOLL0WING TRUST FUN D)s-SATISFACTI()N-l'ARENT

AND CHILD PORTION.

Cricluon v. C'richton, (1895') 2 Ch. 853; 13 R., Nov. 114, was

an action by the beneficiaries under a marriage settiement, to

compel the executors o>f a trustee to make good certain of the

trust funds which had been misa-,ppropriated. The settiement

was made in 1832, and related to a sum of (>ver £ 20,000 (the

property of the intended wife), which was vested in four

trustees, on trust, to pay the income to the intended wife for

life, and after her death to the husband ; and, after the death

of the survivor, for such issue of the marriage as the husband

and wife by deed, or the survivor by deed or will, should ap-

point, and in default of appointment, for ail equally. The hus-

band ultimately, as executor of the last surviving trustee, ob-

tained the entire control. of the trust fund, and lie proceeded

to deal with part of the trust funds without regard to the set-

tlement. 'He had two sonls, Arthur and Henry, the only issue

of the marriage. £io,ooo, part of the trust funds, he trans-

ferred to the joint names of himself and wife, and out of this

sum he transferred £9,000 to the trustees of his son Arthur's

marriage settlement. Another £4,Ooo he transferred into the

joint names of his son Arthur and himself, of whidh the son re-

ceived the income until his death, when he (the f ather) came into

possession of the principal by survivorship. Arthur had ap-

parently no knowledge of the source fromn which the £4,000
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transferred to his trustees was derived. With regard to Hlenry,
his fiather, besides making a settiement on his marriage, had

'Ilso ( transferred to him certain stocks arnounting in the aggrre-

ga'te to £4,801I (but it did flot appear that they were derived
frorn the trust funds). H-e also conveyed an estate to him
which had been sold l)y his executors for £7,000. Lt was
ela'imed by the executors of the trustee that these payments to
the sons were a satisfaction pro tanto of their claims under the

settiement of 1832. North, J., howcver, was of opinion that
the settiement on Henry's marriage being made before the
father's liability existed, could not be a satisfaction of such
lialiility, and that the transfer of the stock to Arthur's tr-ustees
and into the joint names of the father and Arthur could not
le dleemied a satisfaction in whole or in part of his dlaim under
the settiement. But, inasmuch as it was shown that the
stocks transfen'ed to Arthur's trustees were part of the trust
funds, his representatives could not recover that over again.
Uie was also of opinion that the stock transferred to Henry
Wvas flot a satisfaction of any part of the father's indebtedlness,

"'Id though it was argued that Henry's share under the set-
tiement was a portion, and that a subsequent provision by the

father of a lesser amount was a partial satisfaction, North, J.,
refused to accede to the argument, on the ground that the

Portion oIf Henry under the settiement was not provided by
the father, or one for which either he or his estate was in any
way hiable.

WILL CONsTRUCTION-1-IRîRLOOMS-''RYST FOR PERSON ENTITLEI) TO "ACTUAL"

POSSESSION 0F RFALTY.

In ri, A nt«-rrsliîîi, Aing-crstc'i v. Aftrs(1 i895) 2 Ch. 883,
Kekewich, J., decided that, where heirlooms are bequeathed

upon trust for the person entitled to the Ilactual possession " of
the testat<îr's freehold estates, such heirlooms do not vest abso-

lutely i the tenant in tail, who dies in the lifetime of the ten-
ant for life of such estates.
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CoRRESPONDENCE.

pROFESSIONAL, ETH-ICS.

To the Editor of t/w Canadla Law Journal.

DEAR sIR,-l wi.4,h to protest against a practice which has

grown up in this city, of lawyers giving notes of their c-ases,

as soon as writ is, issued, to the gentlemen of the press, who

print the same in the news column of the (laily papers, thus

giving such lawyers some cheap advertising. The public

offices, too, furnish the reporters with memoranda of ail writs

jssued, and of ail Surrogate cases ; and, 1)resumnai)y, free of

charge. In many cases friends (1< flot wishl (letails of the de-

ceased's aiffairs to be published, and information given by law-

yers while a case is going on is often partial and misleading.

No objection could. be taken to Uhe press getting information

from the public offices, if they paid for it like the rest of the

world, nor t() their reporting cases which have been tried. It

does not seem, professional. for lawyers, every time they issue

a writ or take a step in the cause, to give it out for publica-

tion. It also oftcn prejudices the public mind against the

person proceeded against, though in the end the defendant

may be entirely successful. Yours, etc.,
LAWV ER.

Hlamilton, January 6, 1896.

NEW RULES 0F PRACTICE.

T-o t/he Editor of thte Canada Law journal.

SIR,- Could anything be clumsier or more curious in its

resuits than our Rule of Practice No.' 461, as amended l)y

Rule 1448.

It now reads "lAIl wrîts . shall be served upon his

solicitor whefl residing in Toronto, or if his solicitor does

not reside in Toronto, then either upon his solicitor, or if such

solicitor does not reside in thc county where such proceedings

are conducted, or resides in some part of such county other



69
GorrsPbolClncC.

than the coflnty town and has not an office in the county town,

then upon the agent, if any, namned in the solicitor's and

agent's book," &c. uo h
It is obviously intended to provide for service uo h

solicitor oni y, if lie resides in Toronto or has an office in the

county town where the proceedings are conducted; otherWise,

cither up0fl the solicitor or his, booked agent.

The clumsiness of the Rule as it now statnds is an exampLu

of a plain and simple sentence being built upon and patched

UP until it is scarcely possible to ascertain its meaning. Then

note somTe resuilts of the Rule:-

If a solicitor resides in Toronto, but keeps his office else-

where (this is not impossible, I believe), service must be made

tipon himi personally, or at his office outside of Toronto, and

he is not obliged to have a Toronto agent.

In cases where proceedings are I)eing conducted in the

Office of a local Registrar, &c., outside of Toronto, there may

be twc> solicitors, each having an office in the county town.

One rcsides in the county-say ten miles from the county

town-while the other rcsides in an adjoining county, five

«miles from thc county town.

Service upon the former must be made eithet personadlY

or at lis office. It will not answer to serve his booked agent.

W hile service may be made upon the non-resident by serving

his booked agent, if hie has one; but if le las none, then by

PoSting up copies in the office where the proceedings are being

carried on. Curious, isn't it? .G

jan. i8, 1895.
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BOOK REVIEW.

pincs of the En'ig/ish Lau' of Cniract,anofAnc /is

rela/joei Io Contract. By SiR WILLIAM R. ANSoN, Bart.,

D.C.L., of the Inner Temple, Barrister-at-law, etc.; eighth

édition; New York, Macmillan & Co., London, and The

Copp Clark Co., Ltd., publishers, 9 Front street wcst,
Toronto. 1895.

The edition before us is the first American copyright

edition of Anson on Contracts, with American Notes by

Earnest W. Huffeut, Professor of Law inl the Corneil Univer-

sity School of Law.

Anson on Contracts lias always been par excellence the

students' book on this important subjeet. It does flot, like

Mr. 'Leake's work, treat a contract as a s'ubjeet of litigation

froin the point of view of the practising barrister or solicitor;

nor, like Sir Frederick lPollock in his work, does le enquire

"ýWhat is the nature of that legal relation which is termed

contract, and how it is brought about?" telling us how the

contract may be made, and by what clause in its structure it

may be invalidated. Sir William Anson's book is, in fact,

a luminous statement of elementary principles, with illustra-

tions sufficient to explain the rules laid down by the author.

The object of the American C(liti(>f is to give parallel refer-

ences to selected American authorities where the law of the

United States corresponds with that of England (as stated by

the author), and to indicate the points at which Americ-an

authorities disa,,gree with the English law, or are divided

among themselves. Our business relations with the United

States and similarity as to many of (>ur laws and subjeets of

contract in man,-ny particulars, will make these notes of much

use to the Canadian practitioner; whilst to the stu dent, the

book is, of course, invaluable.
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DIARY FOR FEBRUARY.

i Saturday...Sir Fdward Coke born, 1552.

2 Sunday .... .. ... eptuagesima Sunday.
3 Monday.. .... .. aw Society of U. C. Convocation meets.

4 Tuesday ....... Weekly Court at London and Ottawa.

6 Thursday...W. H. Draper, -2nd C. J. of C. P., 1856.

9 Sunday ......... Sexagesimcl Sunday. Union of Upper and Lower

Canada.
Io Monday ........ Canada ceded to Great Britain, 1763.

II Tuesday...T. Robertson, J. Ch. D., 1887. Weekly Court at Ottawa.

14 Friday ........ Toronto Un'îty burned, 1 89o. Weekly Court at London.

16 Sunday......Qui» quagesirna Sunday.

17 Monday ........ Weekly Court at Ottawa.

18 Tuesday ....... Supremne Court of Canada sits. Robt. Sedgewick, J.
Of S.C., 1893.

19 Wednesday .. .. Ash Wednesday.
21 Friday ........ eekly Court at London.
23 Sunday .. ...... Firsi Sunday in Lent.
25 Tuesday... Weekly Court at London.

27 Thursday...Sir John Coîborfie, Administrator, 1838,

28 Friday ......... ndian Mutiny began, 1857. Weekly Court at Ottawa.

REPORTS AND NOTES 0F CASES

Wominiofl of Ctaiaba.

SUPREME COURT.

Ontario.] 
[Dec. 9, 1895.

CLARKSON V. MÇMASTER.

Construction of staIUle-55 1ViCt. C. 26, s-s. 2, 4~ (0. )- Chattel mortgage-A ree-

ment not Io register- Voidi toritage-PosseSsion by creditor.

By the Act relating to chattel mortgageS (R.S.O. 1 887, C. 125) a mortgage

flot registered within five days after execution is "lvoid as against creditors,"'

and by 55 Viet., C. 26, sec. 2 O., that expression extends to " simple contract

cteditors of the mortgagor or bargainor suiflg on behalf of themseives and

other creditors, and to any assignee for the general benefit of creditors

within the meaning of the Act respectiflg assignmefltS and preferenceS."l

(R.S.O. 1887, C. 124.) By sec. 4 Of 55 Vict., c. 26, a mortgage so void shall

flot, by subsequent possession by the mortgagee of the things mortgaged, be

made valid "'as against persons who became creditors .. before such

taking of possession."

Held, reversing the decision of the Court of Appeal (22 A.R. 138), that

under this legisiatiofi a mortgage so void is void as against ail creditors and

flot merely those having executiofis in the sheriff's hands, and simple contract

creditors who have commenccd proceedings to set it aside; that the words

disuing on behaif of themselves and other creditors" in the amending Act

only indicate the nature of proceedings necessary to set the mortgage aside,
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and that the saine will enure to the benefit of the general body of creditors;
that the mortgage is void as against persons becoming creditors after its
execution as weIl as before, and as agaiflst an assignee appointed after the
mortgagee bas taken possession ; and that a void rnortgage will flot be made
valid by such taking of possession.

Held, per STRONG, C. J ., that where a rnortgage is given in pursuance of an
agreement that there shall be neither registration nor immediate possession,
such mortgage is, on grounds of public policy, void ab ini'io.

Appeal allowed with costs and juIgment of MacMahon, J., restored.
S. H. Blake, Q.C., for the appellants.
Thompson, Q.C., for the respondents.

Quebe.] BANQUE JACQUES CARTIER v. THE QUEEN. [e.9 85

Constitutional law-Powers of mnembers of Governmeng-Letter of credil-
Contraci of mne>,ber of executive-i>a/icatioz by legisia/ure.

The Provincial Secretary of Quebcc, in order to aid one D). to obtain
advances by wbich he could execute a government contract for printing, wrote
him a letter stating that the Government would have an amount voted for
him in the ensuing session of the legisiature, which would be paid to him as
soon as the session ended, or to any person to whom the letter should be trans-
ferred by D)., and endorsed by him. The P-rovinciail Secretary had the assent
of his colleagues to thç writing of this letter, but was not authorized by order in
Council to do so. The money was voted by the legisiature as stated in the letter.

Held, afflrming the deci'sion of the Court of Queen's liench, that the said
letter created no contract between D. and the Goverfiment of Quebec.

He/d also, that the vote of the money by the legislature could flot be said
to ratify the contract with D., as no such contract existed, nor did it any more
than the letter itself create an obligation binding on the Government, which
could only be done by order in Council.

D). endorsed the letter and transferred it as a letter of credit to La Bianque
J acques Cartier.

He/d, that such endorsement did flot vest in the bank a dlaim that could
be enforced at law against the Government.

The " letter of credit " was flot a negotiable instrument under the
Bis of Exchange Act, 1890o, or the B3ank Act, R.S.C., C. 120.

Appeal disinissed with costs.
Langelier, Q. C., and McKay, for the appellants.
Ca.rgrain, Q.C., Attorney-General for Quebec, and Ferguson, Q.C., for

the respondent.

Maioa]FRANCIS V. TURNER. I)ec. 9, 1895.

I1)eh/or and creditor-Agreement betwveen-Condutionai license to tak#,Possession
of debloPs goods- Creditor>s opinion of debiops incapacity-Bosa /Ides in
forming opinion - Grounds--Repevinjoin, conversion.

F., a trader, having become insolvent, and being indebted, among others,
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to the firm, of T. M. & Co., composed of T. and M., arrariged to pay bis other

creditors 5o per cent. of their dlaim-s, T. M. & Co. endorsing his notes for

securing such payment, they to be paid in full, but payment to be postponed

until a future namned day. T. M. & Co. were secured for endorsing by an

agreemnent under seal by which it was agreed that if F. should at any tirne, in

the opinion of T. M.- & Co., or either of them, become incapable of attending to

bis business, the debt due T. M. & Co. shouid at once become due and they

could take possession of the stock in trade, book debts and propfuty of F. and

seil the same for their dlaim, having first served on F. a notice in writiflg,

signed by the firm name, statiflg that in their opinion F. was so incapable.

This arrangement was carried out, and sonie tirne after the date for pay-

ment to T. M. & Co., payment flot having been made, a bank to which F. was

indebted faiied and T. M. & Co. then consisting of T. & N., M. havitig retired,

persuaded F. to assign his book debts to them, and afterwards served on him

a notice as required by the agreement, and took possession of bis place of

business and stock. F. then agreed to act for T. M. & Co. until a certain day

after and resumed possession, but when T. M. & Co. returned on said day he

disputed their right and ejected themn from the prernises. Two days after he

assigned to the officiai assignee for the benefit of ail bis creditors, and

T. M. & Co. issued a writ to repievy the goods from, him and the assignee.

He/d, affirming the decision of the Court of Queen's Bench (GWYNNE, J.$
dissenting), that F. and the assignee were guiity of a joint conversion of the

property replevied.
H-eld also, affirming said decision (GWYNNE, J., dissenting), that if T. M. &

Co. formed an honest opinion that F. was incapable, sucb opinion must govern

though mistaken in point of Iaw or fact, iliogicai or inconclusive ; that they

were justified in believing, from bis loose business rnethods, waste of time over

sinail matters, financiai embarrassmeilts, and acting under the direction of bis

creditors, that F. was worn down by worry and generally unfit for business ;

that the fact tbat the notice wouid not have been given if certain demands of

T. M. & Co. had been compiied with did not necessarily show maZa fidies ;

and that the change in the firmn of T. M. & Co. did not vitiate the notice as

one of the original mernbers clearly forrned the opinion, if one was formed,

and conveyed it to F.
Appeal dismissed with costs.
Ewvart, Q.C., for the appellants.

Howvel, Q. C., for the respondents.

BiihColumbia.] CITY 0F VANCOUVER v. BAILEY. e.9185

Construction of sialute-Gêneral aci-ePtealo p cia ac- 6Pa by 0p

cation-Iy-law-MuniCil5al côrpboration.

The original charter of the City of Vancouver provided that any by-law

for the purpose of raising rn#ney for municipal purposes should receive the

assent of a majority of the ratepayers. Hy an amendment to the charter in

1891, the assent of three-fifths of the ratepayers voting on any such by-law
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was made necessary. in the samne session of 1893, the general Municipal Act
was amended, andi one provision of the amendment was that every money by-
law of a municipality could be passed by a majority of the ratepayers voting
upon it. In proceedings to quash a by -law of Vancouver to raise money for
supplying the city with electric ligbt,

He/id, afirming the decision of the Supreme Court of Britisb Columbia,
that the general Act would not repeal the special charter of the city by impli-
cation, even if passed at a subsequent session, and, a -fortiori, an Act passed at
the same session would not so repeal it.

Appeal dismissed witb costs.
McCarthy, Q.C., for the appellant.
Robinson, Q.C., for the respondent.

EXCHIEQUER COURT.

TORONTO ADMIRALTY DISTRICT.
RANKIN v. "THE, ELýIZA FisHER."1

Ass:gnment of seamen's wages-Action by asiIe-Mrtm lien not trans-
* ferable-Adiniralty Courts admniter Enelisk maritime law.

The rights, remedies and privileges of the master of a ship, under theMerchants' Shipping Act of 1854, B. 19, are co-extensive with those of a seaman,and the maritime lien of a master for wages is personal and cannot le s.ssigned.
ToitONTO, October, 189, MC DOUGALL, LocAL J.

This was an action brougbt by one William Rankin, an assignee, forwages alleged to be due to one Robert Rankin, the master of a ship.
The plaintiff claimed by virtue of the assignment to be entitled to, a maritimelien upon the proceeds of tbe vessel in priority to tbe mortgage debt due onePatterson, under whose mo.rtgage the vessel bad been sold and tbe proceeds

brought into Court.
The amount due in respect of the mortgage at the date of the trial of thisaction was proved and practically admitted, and the proci-eds were insufficientto pay the mortgage debt and costs of the mnortgage action in full. On tbe i 5thJuIy, 1895, Robert Rankin assigned bis dlaim to the plaintiff for the arrears ofwages sued for in the action.
Thos. Mulvey for the plaintif.
_. F. Cannj for the mortgagees intervening.
MCDOUGALL, Local Judge :It iî not the Master wbo sues, but bis assignee,the plaintiff, and the objection taken hy counsel for the mortgagees, who disputethe liability of the proceeds to this dlaim,' is that the Master cannot assign hi&dlaim, and by such assignment transfer to the assignee the Master's maritimelien against the vessel or the Proceeds. Tbe debt is doulbtless assignable atcommon law, but the Master having parted with bis dlaimn for wages, bis lien,which it is contended is personal to the Master only, is claimed to be at àn end.Sec Abbott on Sbipping, I3tb ed., p. 883 : " Bittomry bonds bave long beenregarded as negotiable, but this character does not extend to maritime liensgenerally. A person wbo, with thte l<ai/e of thte Court, advances moncy to pay
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the wages of the crew, bas long been allowed the samne priority the crew would
have had, andl in proper cases such orders continue to be made." Also see
Coute's Admiralty l>ractice, at p. 19 " IA maritime lien is inalienable, and
except in tbe case of bottomry it canflot be assigned or transferred to another
person so as to give bim a rigbt of action in rces as assignee. A lien may be
extinguisbed in various ways. It is extinguisbed on payment of a debt by or on
bebaîf of the owner of the res; where also a payment is made by another
person without tbe direction or privity of the owner, e.g., wbere a mortgagee
bas paid seamen their wages in order to save the vessel, upon wbicb bie has
security, being wasted by their actions, the lien is equally extinguisbed and
cannot be revived in the person of tbe payer, who accordingly bas no rigbt of
action in the Court of Admiralty in respect of bis advances."

Tbe cases cited in support of the non-assignability of tbe lien are The
New Eag, otsoCae,47 Thse Janet Wilson, Swabey 261, and
T/s4e Louisa, 6 Notes of Cases, 532.

(The learned judge then reviewed tbese cases in detail, and proceeds :
The Master for bis wages or disbursements was originally witbout a lien,

so that bis only remedy was personal, eitber by law or equity. Upon this state
of law supervened tbe statute giving bim the same rights, liens and remiedies
for bis wages as were possessed by ordinary seamen. The words of this
Statute are as follows : "lEvery master of a sbip shaîl, so far as the case
permits, bave tbe saie rigbts, liens and remedies for the recovery of bis wages
wbicb by this Act or by any îaw or custom any seaman not being a master
bas for tbe recovery of bis wages : " Merchants' Shipping Act (1854), sec. 191.

What then is a seaman's lien ? It is tbe rigbt of a mariner to take action
against the sbip itself for tbe recovery of his dlaim. It is a rigbt and a remedy
for bis own exclusive benefit. It arises by implication and is beld to exist
independentîy of possession. It is a privilege conferred by maritime law witb
tbe object of securing te tbe seaman bis wages, tbe fruit of useful and often-
tinmes perilous services. When, tberefore, bis wages bave been paid, ut ina//crs
Plot b>' whom, the design of the privilege is answered, and bis maritime lien is
at an end.

It bas always been contrary to the policy of maritime law to invest hinm
witb any capacity to transfer tbis remedy against the res, to a tbird person.
Tbe Legislature by several enactments bas signified in no uncertain terms their
approval of this restriction. Mariiners are proverbially an improvident class;
they are easily imposed upon, and returning from a voyage, would readily
becorne the victims of sharpers and usurers, did the right exist to tbem te
readily dispose of tbeir dlaims for wages earned on tbe voyage.

Section 182 of tbe Merchants' Shipping Act of 1854, enacts "No seamian
shall by any agreement forfeit bis lien upon the sbip or be deprived of any
remiedy for the recovery of bis wages te wbicb bie would otherwise bave been
entitled ; and every stipulation in any agreement inconsistent witb any provi-
Sion of this Act, and every stipulation by wbicb any seaman consents te
abandon bis rights to wages in case of the loss of the ship or te abandon any
right which hie may bave or obtain in the nature of salvajge, sball be wbolly
inoperative. 1



76 Canada Law journal.

Section 235 of the M erchants' Shipping Act (1854) enacts "No wages
due or accruing to any seaman or apprentice shall be subject to attacbment or
arrestment from any Court ; and every payment of wages to a seamian or
apprentice shall be valid in law, notwithstanding any previous sale or assign-
mnent of such wages, or any attachment, encumbrance or arrestment thereof ; and
no assignment or sale of such wages or of salvage made prior to the accruing
thereof shall bind tbe party inaking the same ; and nlo power of attorney or
authority for the receipt of any such wages or saîvage shall be irrevocable."

Section 182, above quoted, bas been expressly held in Thse Rosario,
L.R., 2 P.D. 41, to be an enactment in aid of the general law and not a
substitute for it. Sir Robert Phillamore, at P. 45, hèld in that action, whicb
was an action for salvage, that it was no defence for the defendants to set up
an alleged agreement whereby fourteen of the sixteen plaintiffs had. for
valuable consideration, assigned to the defendants ai their respective slhares
of the salvage award ; that such an agreement was void under Section 182
above cited, and a demurrer to the statement of defence was allowed.

The question for decision in this action bas been expressly deait with in
lht' City of Manitowac, in the Vice.Admiralty Court of (Quebec, reported in
Cook 178 (1879), a case not cited before me on the argument. There the Court
expressly held that the lien of the salvors, which also included a dlaim for
seamien's wages, necessaries, pilotage and towage, was personal and inalien-
able, and did not vest in the plaintiffs, who were assignees, by virtue of the
assignment. In the judgment at page i89, the following language is used by
the learned judge : '"I do not regret that this Court is compelled to decline
jurisdiction over the assignment of salvage and the other matters for which
this suit is brougbt, flot only because its efficiency would be imnpaired if it had
to determine the validity of assigniments and disputed accounts, subjects of
municipal law and regulation, and invoîving delay, but because in the case of
assignments of dlaims such as those in question, the assignors, the mariner and
the salvor, may be subject to gross injustice where their wants compel them to
accept a tithe of their due for a dlaim admitting of no question. 1 express no
opiaion on the merits of this case ; as it is flot opposed, 1 take it for granted
that the dlaims of the Promoters are well fotinded, and if they are, they have
their remedy before the ordinary tribunals of the country, to wbich they cari
apply for relief."

1 bave been referred to a numnber of American decisions in which the
question of the assignment in maritime liens is deait with ; these decisions are
confiicting, some affirming tbe principle that ail the remedies and securities,
including tbe lien of tbe assignor, pasa to the assigiep ýwho can pursue themn ini
the same manner as the assignor himiself could have done ; other cases afirm
the contrary doctrine and sustain the view that a maritime lien is purely
personal and for the exclusive benefit of the original lien holder, and there is
no capacity vested in the lien holder to transfer bis liens to third persons. 1
do not find any assistance from these decisions, for 1 have to determine this
case according to the civil and maritime law of the High Court of Admiralty of
England.

No case can be cited to Support the view that the I-igh Court of
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Admiralty has sanctioned a proceeding in recm at the instance of an assignee

of a claim, for a mast>r's or seaman's wages.

In Gaetano &j IMeria, L.R. 7 P.D., at p. 143, Mr. justice Brett, in the

Court of Appeal, in dealing with the question as to what law is administered

in the English Court of Admiralty, expresses himself as follows :" The first

question on the argument before us was, what is the law which 15 administered

in an English Court of Admiralty, whether it is English Iaw or whether it is

that which is called the Common Maritime Law, which 15 flot the law of

England alone, but the law of ail maritime countries. About that question 1

have not the smallest doubt; the Iaw which is administered in the Admiralty

Court in England is the English Maritime Law ; it is not the ordinary muni-

cipal law of tihe country, but it is the law which the English Court of Admiralty,

eitber by Act of Parliantent or by reiterated decisions and principles, bas

adopted as the English Maritime Law ; and about that 1 cannot conceive that

there is any doubt. It seems to me that this is what every judge of the

Admiraity Court of England bas promulgated (Lord Stowell and those before

him, and Dr. Lushington after him), and I do flot understand that the present

learned judge of the Admiralty Court differs in the Ieast froin them."

It was urged before me that the lien of a Master for his wages as created

by the Statute, was more beneficial in its nature, and not to be treated as sub-

ject to the same restrictions as the lien existing in favor of common seamen. 1

cannot perceive that any difference exists or was intended to be created by the

Statute in~ the quality or legal incidents to be attached to the Master's lien,

which dibtin guishes it in any way from the lien in favor of an ordinary seamnan.

The Master was, by the Statute, placed in the same beneficial position as a

searnan ; his rights, remTedies and prîvileges were made co-extensive, neither

more nor less ; hîs maritime lien for his wages, like that of a seaman, i

personal and exclusively for his own benefit, and is therefore by the policy of

maritime Iaw inalienable.
The plaintiff in this case, therefore, bas no rigbt of action in rem for the

recovery of his dlaim. in the Admiralty side of the Exchequer Court of Canada.

Plaintiff's action dismissed with costs.

1rovtflce of Ontario.

HIGH COURTF OF JUSTICE.

Divisional Court.

13OvD, C., RosiE, J.
RoIiERTSN,. [Jan. 17.

'ON, J.RF THOMPSON.

Garrns/uing sumtmons-Executon-PP P7 y-Crdtors Relief Act, sec. 37.

On the i Sth March, 1895, J. W. Lang & Co., of Toronto, creditors of one

Thompson, garnished moneys under sec. 185 of the Division Courts Act, and on

the 6th of April, Thompsofl assigned for the benefit of creditors, and bis wife,
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who claimed an interest in the moneys garnished, also assigned her intercst in
said moneys to ber husband's assignee. An order was subseq uently made dis-
charging the garnishees, on payment of inoneys into Court. An issue was
directed to be tried in the Division Court, to ascertain who was entitled to the
moneys, and judgment given in favor of Lang & Co., on the 2nd Nov., 1895.
On tbe 25th Nov., 1895, writs of execution were placed in the hands of the
sheriff of the County of Elgin, and on the 2fld Jan., 1896, an order was made
for payment of the moneys out of Court to the sherjiff for distribution under the
Ci editors' Relief Act. From dais decision Lang & Co. appealed to a Divisional
Court.

Hed, that by the resuit of the proceedings and judgrnent in the Division
Court, the question of tbe titie to the fund was resjudicata.

The Division Court having found the attaching creditors entitled as
against the assignee for benefit of creditors, there is no debt or fund of the
debtors in the County of Elgin. Sec. 37 of the Creditors' Relief Act must be
construed to refer only to a case where facts would entitle a sheriff, if there had
been no attaching order issued by a creditor, to obtain an attaching order at
bis own instance under sub-sec. 1, and to entitie bimn to such, there must be
executions in his hands, and flot suflicient lands and goods to satisfy them, and
a debt by a person resident in the sheriff s county.

Wood v.Joselin, 18 A. R. 59, followed.
W. R. Riddei/ and F. /. Travers, for appellants.
N. W. Rowe/l, for the sheriff.
W. H. Blake, for the assignee.

BOYD, C., STREET, J. isonlCut

Mý,REDTH' J. RE McCABE v. M1DDLETON.Jn17

I)ivision Courts-Garniszie Proceedings"6 Cause A.." .ctiont "-uidci
This was an appeal by tbe primary debtor from an order of Rose, J.,

(noted ante P>. 31) granting a mandamus to the Judge of the Third Division
Court of the County of Elgin, directing him to proceed witb the hearing of a
plaint in a garnishrnent proceeding transferred to that court from the First
Division Court of the County of York.

Held, that if a proceeding under sec. 1 85 is begun in the wrong court, sec. 87gives plain autbority to transfer it to the proper forum, i.e., to the place of
residence of tbe garnishee, if witbin Onltario. This section applies to aIl
processes issued in the Division Court, 6"process " being defined by rule 2 (15) as6any sumrmons issued under the seal of the court."e By sec. 8o the dlaim or
action or proceedings being transferred from the County of York to the
County of Elgin, the iresidence of the garnishees, that local court becamne seized
of the whole, witb ample jurisdiction to deal with aIl matters in controversy on
the merits. Sec. 81 gives the alternative Proceeding in choict of courts as
between the cause of action and the defendant's residence in ordinary litigation ;
but that is displaced if the garnishee element is introduced contemporaneously
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with the ordinary claim between debtor and creditor, by the explicit latiguage

Of sec. 185.
Appeal dismissed with costs to be paid by primary debtor and garnishees.

E. J). Armour, Q.C., for primary debtor.
Toile,,, Q C., for garnishees.
Tyller for primary creditor.

C/zanccry Division.

BOYD), C.] [Dec. 11, 1895.

LEE 71. LEE.

A limony-Recovlery of /udgmient Ilierefor-Default ini payment of-Subsequent

juderment therefor in County Court- MaliditY 0/ order for sale of/husbands

lands.

Where, after the recovery for judgment in an alimony action, directing

paymrent to the wife of a yearly sumn in quarterly instalments, the wife, on

default being made in paiyment of two of the quarterlv instalmerits, brought an

action therefor in the County Court and recovered judgment, she was, notwitb-

standing, held entitled to the usual order for the sale of the husband's lands,

etc., for the realization of the alimofly.

Sýemble, that the judgment recovered in the County Court was a nulhity.

F E. Hodigins, for the plaintiff.
Treemvaine, for the defendant.

Commnon JI/<c<s Division.

I3 OYD, C][Dec. 12, 1895.
C.] TAYLOR v. HOPKINS.

Will-Estale in Jee-Pisposal dluring co7ierture-h.:fect of.

The testatrix, by the residuary clause of her will, gave ber executors and

trustees the residue of ber real and personal estate in trust. Firstly, to selI and

dispose of such portions thereof as they should deem necessary to carry out tbe

provisions of the will, paying legacies and bequests, debts and funeral

expenses. Secondly, to divide the residue equally betweeil ber seven children,

n'Ming them, share and share alike, and directing that advances made to the

children should be taken as part of their shares, and that the surviving issue of

deceased cbildren to inherit his or her parents' share. Full power was given

to the executors and trustees to select and apportion the cbildren's shares. It

then provided that the daughters' shares, when paid over to them, should be

held and enjoyed by them, free from their husbands' control, and from their

debts and engagements, with full power, notwithstanding coverture, and with-

Out their husbands' concurrence, to deal and dispose of tbeir sbares or any

part thereof, during their lifetime, in such mariner and for sucb purposes as

by any deed or deeds, writing or writings, with or without the power of

revocation, tn be sold and deli'vered in the presence of, and attested by, two or

More witnesses. The executors and trustees were then directed, as soon atter
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testatrix's decease as convenient, and without any unusual delay, to pay ail
legacies anid bequests, and make the division to the children as they attained
twenty-one years of age, and in the meantime to invest their shares, etc.

Held, that by the first part of the clause the children tcok a fee simple in
the lands, which as to the daughters was flot interfered with by the subsequent
part of the clause dealing with their shares during coverture.

O. R. Macklem, for the plaintiff.
C. J. Holmnan, for the defendant.

Quccn's Benci I)ivis ion.

Diiioa out]MCGINNIS -v. DEFoE,. [Dec. 14, 1895.
A rrest- Felony-Issue of warrant-Absence of written information-Reason-

able suspicion that /è/ony comenilted. Notice of action-Sufficency of.
A magistrate acts without jurisdictjon, and s0 renders himself liable in

trespass, where, without any written information charging another with a
felony, he issues a warrant for his arrest therefor ; and while a reasonable
ground for the belief thiat such person had committed the felony might justify
the magistrate in arresting such person himself, it does not enable him to issue
bis warrant for bis arrest by another.

Ashtield's case, 6 CO. 320, followed.
The notice of action in this case alleged that the defendant, on the 8t1' of

September, 1893, wrongfully, illegally, and without reasonable and probable
cause, issued bis warrant and caused plaintiff to be arrested and kept under
arrest on a charge of arson, and on said 8th of September maliciously, illegally
and wrongfully, and without any reasonable and probable cause, caused
plaintiff to be brought before him, etc., and to be committed for trial, etc., and
to be confined in the common jail, etc., alleging the subsequent indictmnent of
the plaintiff and bis trial on the charge, and hiis acquittai.

UHe/d, a good notice of action in trespass.
Clu/e, Q.C., for the plaintiff.
W. R. Riddlell, for the defendant.

Divisional Court.] [Dec. 14, 1895.
HENDRIE. v. TORONTO, HAMILTON & BUF'FALO R. W. C0.

Railways-Lands iriously affected-Right Io com#estin
On an appeal from the judgment of MEREýDI', . J O testilooîn

bis judgment on the motion for the injunction reported vol. 31, P. 488, to the
Queen's Bench Divisional Court, the judgment was affirmed and the appeal
dismissed with couts.

McCarthy, Q. C., and I)'Arcy Tait for the appeal.
Robinson, Q.C., and Bruce, Q.C., contra.
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Court of Appeal.] MEIE iIANAC.7.IAE.[Jan. 14.

Gos/s --Liabili/y Io sa/i-i/or- TaAa tzion tigainsi 0oposiC Pary.

Where, by an express contract, a party does flot incur or become liable for

costs to the Solicitor representing hirn in an action, he cannot tax costs against
the opposite party.

:7a,-vis v. Great Western R. W. Coa., 8 C.1P. 28o, and Stevenson v. City 0;

Kingstan, 31 C.l>. 333, approved.
Decision of the Chancery Division, 16 P.R. 410, afflrmed.

W. H. P. Clenment and A. Me1Lean Macdioneil, for the appellant.

/. W. Nesbitt, Q.C., for the respondents.

Court of Appeal.] [Jan. 14.

WILLAMS v. LEONARD.

A mendimen/- Pleadfing- ll/s of Sale A c/-Chatel mnor/gage.

I)ecision of the Queen's Ilench D)ivision, 16 P.R. 544, affirmed on appeal.

Malss, Q.C., for the appellant.
G;ibbons, Q.C., for the respondents.

Court of Appeal.] [Jani. 14.

MILLS v. HAMILTON ST1REET RAILWAY CO.

Cas/s -Gounty Gaur-Nansuit-Abpeal.

Upon the trial of a County Court action, counsel for the defendants, at the

close of the plainti ff's case, formally moved for a nonsuit and stated that he

would renew the motion at the close of the defendants' case. Then he called

and examined three witnesses, but, when a fourth was sworn, the Judge inter-

posed and said he would take the responsibility of entering a nonsuit. He

heard argument from the plaintiff's counsel opposing this course, and the

defendants' counsel said he proposed to tender his evidence and go on and

comPlete the case. The Judge refused to hear further evidence, and entered a

nonsuit, which in terni he refused to met aside, the defendants' counsel neither

opposing nor assenting to the motion. The plaintiff successfully appealed to

the Court of Appeal. Upon the argument there, the defendants' counsel took

the same position, but urged that the defendants should flot be ordered to pay

costs.
Held, however, that nothing was shown to induce the Court to depart

from the general rule-; and the defendants were ordered to pay the costs of the

appeal, the last trial, and the action in term.

I.W. Nesbitt, Q.C., for the plaintiff.
E.Martin, Q. C., for the defendants.
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I'raczcc.

WINCHESTE'RI MASTER.] [Jan. 25.
RATTEY 7/. THE JOURNAL I>RINTIN(; Co.

Security for cosis-- I)efault- Ti,,ze- Disvmi.çsal of action -Discreion.
Aftcr issue was joined in a libel action, an order for security for costs

under R.S.O. C. 57, sec. 9, was made in terms of T/tOllip.vOn v. Willian.on, 16
P.R. 368. The plaintiff having allowed a Sittings of the Court to pass without
any attempt to take the action down to trial, a motion was brought to dis-
miss the action for want of prosecution.

Held, that a judge has a discretion to make an order dismissing an action,
though the defendant has not abandoned the order for security for costs.

Following the old Chancery l>rattice, an order will go that the plaintiff
comply with the order for security for costs within four weeks from service of
the order, and that in default the action be disrnisscd with costs.

Motion refused. Costs in the cause.
La Grange v. McA ndrew, 4 Q2. 1 .D.) 2 10o; (iddings v. Giddings, i o

Beav. 29 ; (;rant v. Winchester, 6 P. R. 56, were referred to.
H. M. Mowal, for the defendants.
D. Armour, for the plaintiff.

GENERAL SESSIONS OF' THE PEACE.

C0O;NTY 0F SIMCO;.
RE(;. 71. M(LEAN.

Public Health A c->uly of physician under R. S. O., c. e05, sec. So - Verbal1
rebor t Io Médical hca//k oticer pw/ sufficiet-.AppealIrûm decision of 17Lo
magistrater in case /arly heard bejore o'ne.
Hfeld, i. 'rhat an appeal to the 'Sessions wilI lie from a disrnissal of an

information, though it will not lie from a conSvict ion under the Act.
2. That an appeal can be had fromi a decigion of Iwo magistrates, the case

having improperly been partlY tried before one.
3. A report by a physician to the Medical health officer by telephone, or on a

post card not giving thE particulars required by sec. z17, schedule A of the Act, willnot relieve himn from the penalty imposeci for default.
4, Tlhe Medical healfh officer is not bound to send forms to the vanneus

physicians practising in the municipaîity, but merely to furnlsh same when applied
for.

[BARitix, Dec. 13, 1895, Bov's. ]. J.
This was an appeal from an order of niagistrates diumissing an informa-

tion against John McLean, M.!)., for neglecting to report to the Local board of
health or Medical health omfcer for the Township of North Onillia, a case of
scarlet fever which came to his knowledge as a physician, on being called upon
to visit a person infected with that disease.

The evidence established the following facts :I)r. McLean, who resides
in the town of Orillia, but practises his Profession among other municipalities
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ini the Township of North Orillia, was called to see a sick child of Mr. Wilson
in North Orillia. He found the child iii with scarlet fever, and on bis return
home tried to notify the Medical health officer for the township, of the case,
through the telephone, but failing to do so, he wvrote, as he stated, that officer
a post card, telling himn there was a case of scarlet fever in Mr. Wilson'ls house.
The Medical health officer stated that he did flot receive the card or telephone
message, and had no notice of the case from Dr. McL.ean. An information
was subsequently laid against Dr. McLean under the Public Health Act,
R.S. O., c. 205, sec. 8o, for neglecting to report the case. The information was
taken by Geo. J. Booth, Esq., J.P., and on the 27th day of August last, Mr.
Booth, sitting alone, partly heard the case and then adjourned it for a further
hearing until September 3rd. On that date Mr. Booth was iii, and Mr.
Calverley, another justice of the Peace, further adjourned the case until Sep-
teniber 9th, when Mr. Booth again adjourned it until Septemnber 17th. On
that date Mr. Arch'd Thomson, j.P., and Mr. Booth, J.P., opened the Court
and the informant asked for a further adjournment. The defendant objected
to an adjournment and also to the jurisdiction of the Court, and stated he
attended there under protest and was flot to be considered a consenting party
to anything, and attended without prejudice to bis rights. According to the notes
Of the magistrates, tbe Court decided to proceed with the case, and made a
decision that it be dismissed with $ îo. 6o costs against the informant, but accord-
ing to the evidence before the judge, an adjournment was first declared and the
defendant and bis witnesses withdrew, and after that the case was gone on
with and thc decision mentioned arrived at.

From this decision the informant appealed to the General Sessions of the
Peace.

H. H. Strathy, Q.C., for appellant.
R. D. Gunn for respondent.

BOYS, J. J.-Under the i i 2th sec. of the Health Act no appeal can be
had to the General Sessions upon any conviction under the Act. Here 1
consider the judgment is an order, and not a conviction, and there is a dis-

tinction between the two, a distinction preserved in this sanie section of the
Act. 1 conclude therefore an appeal to this court wiIl lie. (See The (2ueen v.

CourSey 26 Ont., R. 685.)
Section 107 Of the Act requires complaints of this kind to be tried before

two magistrates or a police magistrate. Here ahl the evidence taken was heard
by one magistrate alone, and the decision was arrived at by two magistrates ;
this 1 consider was flot in accordance with the statute, since an authority given

to two magistrates cannot be exercised partly by one and partly by two ; this

Must render the order bad in law.

The questions then arise : (i) Can there be an appeal in a proceeding
which, under the magistrates' court as constituted, could under no ciîcum-
stances lead to a valid decision?

(2) Can an appeal be made by the informant aga.nst an order of this kind
ini a matter wholly within the jurisdiction of the Province of Ontario, and
arising under an act of that province ?
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On the first point 1 have satisfied myseif the appeal wilI lie. It is provided
by statute that no action can be broughit against a mnagistrate for an act done
in excess of bis jurisdiction until the conviction or order has been quashed,
R.S.O., c. 73, sec. 4 :Grazai v. A/c/irihur, 25 U.C.Q.B1. 478.

On the second point mnentioned, the difficulty that stood in the way of the
appeal when the case of ln re Murj6hy and' Cornish was before the courts (see
8 P. R. 420) appears to be got over now by section 879 of the Criminal Code,
which permits any person .tggrieved by an order or conviction, the prosecutor
or complainant, as well as the defendant, to appeal; and by R S.(.., c. 74, sec -5,
the practice and proceedings, in an appeal to the sessions in Inatters within the
Legisiative authority of the Province of Ontario, shail be the samne as the
practice and proceedings in an appeal under the Dorninion statutes, except
that eithier of the parties to the appeal mnay call witnesses and adduce eviderne
in addition to the witnesses called, and evidence adduced, at the original
hearing.

4 The order of the rnagistrates rnust he quashed on the ground that the
evidence was taken by one magistrate sitting alone, but without costs.

1 will now consider the case on the evidence and its merits.
Assumning Dr. McLean tried to reach the Medical health officer by the

telephone and failed to do so, and that he afterwards wrote him a post caîd
and posted it to his address, stating there was a case of scarlet fever at INr.
Wilson's, 1 cannot consider this a reasonable compliance with the Act, which
by sec. 8o requires that within twenty-four hours be should have given notices
in sucb manner as is directed by rules 2 and 3 of sc. 17, schedule " A," and
tbese rules provide that the notice shall be given on special forms to be pro-
vided hy the medical health officer, or secretary of the local board of bealtb,
setting forth various particulars regarding the case-the namnes and age of the
patient, the locality wbere the patient is, the disease, the school attended by
children from the bouse, and the measures employed for isolation and disin-
fection. A card merely stating there was a case of scarlet fever at Mr.
Wilson's, cannot be considered a substantial, compliance witb these require-
ments. Dr. McLean states be was not supplied witb tbe proper forms to give
the notice required. 1 do nul think this can excuse him ; rule i of sec. 17 01
tbe schedule says be shall be provided witb tbe forms by the Medical health
officer, or secretary of the local board of bealth ,this must mean that be is t0
be provided with them -f'ree of charge on application for themn; il can hardly
mean tbat the formns are to be sent to aIl medical men practising in tbe
municipality. How can they be ascertained in cities such au Toronto or even
in mucb smaller municipalities? Somne medical men arot continualîy changing
their places of residence, otbers periodically go "on circuit," as it were, t0
long distances from their bornes ; otbers again, who are specialisti, or widely
and favorably known, go to ail parts of the province on special calîs, and bow
are aIl these t0 be fuund out and supplied with the forms in every rnunicipality
they visit ? Tbe only reasonable interpretation to the Act I can sec is that tbe
blank forms are to be kept on hand and supplied f ree of charge t0 medical men
when applied for.
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I concltide, therefore, that D)r. McL-Iean lias violated the provision of the
Act requiring the notice referred to to be given, and as this is the first case of

the kind, to mny knowledge, in this counity, and hie appears to have made sonie
effort to give th~e notice, a nominal penalty of oneC dollar is inflicted without
costs.

As far as there is any power to protect the magistrates from. any action for
damajges in the inatter, they aie entitled to protection.

1 mnay add that it is to he regretted that sonme better provision for reserving
udgment, and allowing more time for the consideration of appeals, is not pro-

vided tîian at present exists. As I understand the case of Re Coleman 23

Q. B. 6 15, a judgment of this kind inust be given during the Sessions ; this
necessitates a hurried consideration of the, case, perhaps during the continu-

ance of other business before the Sessions, or the County Court ; or else an
adjournm-ent of the Sessions, with ail the expense connected with it, must be

had for the purpose of obtaining a reasonable time to prepare the decision.

Iprovince of lI4ova %Cotin.
SU13REME- COURT.

EN BIANC-.] [Nov. 30, 1895.
KIRK V1. CHISHOLM.

MCPHEE V. CHISIIOLM.
Ass is~ment wilk p6reJerence-Accattnpanyitte a/idai-BiII oj sale A ct-

W/tal instrumnents cotnb*risel éi.

An affidavit of bona fides accompanying a deed of assignmrrent for the

benefit of creditors generally, with a preference to a select creditor iii a

specified amount, did flot state that the amount set forth as being the consider-

ation was justly and honestly due by the grantor to the grantee, and the

question was whether such an instrument was a bill of sale, and so came within

the provisions of c. 92 R. S. N. S. s. 4 (Bis Of sale Act).

Held (following I3ack v. Sawyer, 2 Od i, and Archibald v. HubIéev, i8

S.C.R. 116 ; I)urkee v. F/l, 7 R. & G. 487, not followed), that the instrument
not coming within the exceptions mentioned in s. 10 of said Act, was subject

to the provisions Of S. 4, and was void for lack of an affidavit complying with

the statutory requirements.
C. F. Mclsaac, for plaintiff.
Gregory, for plaintiff.

EN BANC.] MCILNv IVNIr.[Nov. 30, 1895.

ReA/eviz acion-Bona- Satisfaction of condlition-A uthority of so/icilor la

comp~romise afler judgmenl.
G. having sufeéred a conviction and fine under the C. T. Act, and his

goods having been seized under warrant of distraint, became plaintiff ii a

replevin action and obligor on the usual bond, McM. and McI , the now

Plain tiffs, being obligees and defendant s. Judgment was given against G.for a
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return of the goods and payment of costs. H. and H., solicitors of McM. and

mcl., who were entrusted with the enforcement of the replevin judgment,

accepted the sum of $11 lfli full settlement of said fine and costs. They

likewise gave to G. a satisfaction piece releasing the judgment, in which McM.
iojned, but McI. did flot.

In an action to enforce the penalty of the replevin bond with allegation

that the goods were flot returned and the judgment flot satisfied,
Held, that ini the absence of evidence as to the value of the goods, the

returfi of which had been adjudged, it was flot unreasonable to assume that the
compromise of H. and H. related to the costs in the action, that their

authority having been continued after judgment, it was competent to them to
make such a settiement, which was binding on their clients-; that this was not a
case in which a smaller sum had been accepted in satisfaction of a greater
without other consideration ; that, therefore, receipt and satisfaction piece
constituted absolute proof that the condition of the bond had been satisfied.
4 W. B. A. Ritchie, Q.C., for appellants.

If. Mellish, for respondent.

MEAG-HERî, J. }
In Chambers. 1 CROWELL v. LONG ARD. [Oct. 8, 1895.

Appeal (rom County Court-Securfty for coss-Siay of proceedings-EnglUsl
and Nova Scotia rules compared.
on appeal by defendant from a decision of a County Court Judge, granting

summary judgment under O. 14~. r. 1, no stay of execution pending appeal
having been sought by defendant or allowed, plaintiff applied under O. 57,
r. 13, for an order compelling defendant to give security for costs of appeal
un the ground that defendant bad flo property, real or personal, within the
iurisdiction. On the part of defendants it was urged that under the above
rule no security could be ordered unless a stay of execution bad been
sought and granted.

Held, that though the question was flot free ftom difflculty by reason of the
omission from O. 57, r. 13, of the words 6"under special circumstaflces"
which appear in the Enghish rule (O. 58, r. 1 5), yet considering the wide and
general language of the rule and the fact that only the judge appealed fromi, or
the Court, can grant a stay, while the Court or any judge under the rule maY
order security, there could be a substantial conformity with the English practice
and the ordering of security in such a case is within the judicial discretion.

Security ordered in a bond witb at least one surety.
W B. MacCoy, for plaintiff.
Mélnnes, for defendant.

WIATHERBE, J.J[e.23 85in Chambers.)f[e.23 85
STAIRS v. ALLEN.

service out orj urisdiction -Forum 0/ action-.Ifteroretation of/clause ina bil
ofjlading.
In an action against defendant, a foreign Steamahip owner, for breach Of

contract arising out of the non-delivery of goods at Halifax, plaintiff obtained
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leave to serve out of the jurisdiction. The bill of lading under which the goods
were shipped contained the following clause :"'The dlaims, if any, for
damnages for short delivery or any other cause shahl be settled direct with the
agents of the uine at Liverpool, according to British law, to the exclusion of
Proceedings in any other country." A case having been stated for the opinion
of his lordship on motion to set aside writ and service,

Held, that the above mientioned clause imported something more than a
rnutual agreement to refer ail dlaim-s against defendant to the agent at

aý -s a condition precedent to the bringing of action ; that on a true
constructio>n of the clause the proper forum of the action was English. and
consecquently that plaintiff was flot entitled to service out of the Iurisdiction.

Il C. Borde>, for defendant.
C. 1). Mlactionaild, for piaintifi.

RITCHIF JE,~Dn 7
In Cham;bers.[Jn17

JOHNSON V. BELL ORGAN CO.
Senice out of jurisdziction -Fo reign comtpazny-B'reach willhin roliýizce-

SerVice on conj5a>iy.
Ilaving obtained leave under 0. 1 1, r. i (e), plaintiffs served defendants

(an English company with a head office registered in London and having no
branch office and resident agent in N.S.) at Guelph, Ont., where the principal
Offices of the cornpany in Canada were, in manner valid by the laws of Ontario.
The cause of action was an alleged breach of contract of agency, %vhereby de-
fendants constituted plaintiffs their sole agents for the sale of goods within the
Province, and the breach alleged was a selling through other agents. Defend-
a.its appeared under protest and moved to set aside writ and service on the
grounds :(i) That the breach did flot arise within the jurisdiction ; (2) That
the service on the comipany was bad, not having been effected at the head-
Office in London, in accordance with the provisions of the English Companies'
Act, sec. 63.

Heid, that on the principle of Reynold v. Golemnan, 36 C.D. 453, the con-
tract of which a breach was alleged was one that 1'ought to be performed with-
in the jurisdictioA 1' ; also that the real head office of the company being in
G;uelph, though in compliance with the English Act it had a registered office in
London, service at the former place on the principal officer of the company
there, was good and effectuaI service.

1f' A. Hlenry, for defendants
Ilordle.s, Q.C., and Covýeri, for plaintiffs.

R ITC HI j. lei 
23.In Chamrbers.1 ÇJn

FALES v1. FOS'îER.

J>atr/ner.shs - -Accounting-Receîver-Iiegai/y.
In an action for the winding up of a partnership between plaintiff and

defendant, medical practitioners, and for an accounting, it appeared that
Plaintiff, during a portion of the period of the partnership, was not duly
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qualified and registered in accordance with the statutory provisions, and also

that he was largely indebted to the partnership.
On motion, by plaintiff, for an order restraining defendant from collecting

partnership debts and for the appointrnent of a receiver, it was urged on liehalf
of defendant that the partnerbhip was an illegal one and plaintiff therefore not
entitled to the intervention o>f the Court so as to secure the appoinirnent of a
receiver, and that in any case, owing to the relative state of accounts betweeil
the partners, defendant was the proper person for such appointrnent.

Held, that as a partnershîp business had actually been carried on since the
plaintiff was qualitied to practice, and the partnership having corne to an end
it was at this stage not necessary to decide as to the legality of the origina
articles of co-paîtnership, but that defendant was entitled to be appointed
receiver upon his fyling an approved bond with sufficient sureties.

M1clnnes, for plaintiff.
Wade, (%C., for defendant.

Province of M;ew isrunewicIt.
SUPREMILj, COURT.

TuCK, J. [june 20, 1895.
In Chambers. J

Ex- PARTI, UPHAM.

Service of surnrons- Wrong name-Crirninal /aw.
One Susannah Uphamn was served with a sumnmons in which she was

dcscribed as " Susan " Upham. A conviction was had by dcfault, and the
defendant sent to jail.

On an application for a habeas corpus it was
Held, that the service was good.

BAKRJ1IRVING v. MCWII,[,IAM4,. [Nov. 19, 1895.

Sale of crown lands-Agreemnent flot ta bid-Setific Oerformance--I-ublic
policy.
The plaintiff and defendant entered into an agreement flot to bid

against each other at 'a crown lands sale of certain timber licenses. The
defendant was to buy certain licenses, and the plaintiff was to have a specified
portion of themn on~ payirlg pro rata to defendant. The defendant bid
at the sales and procured the licenses, which were made out in bis naine.
Afterwards a dispute arose between plaintiff and defendant as to what portionst

plaintiff was to have, and plaintiff brought this suit in equity fo)r specific per-
formance. It was contended by the defendant that the agreement was agaiflst
public policy being calculated to stifle comrpetition, and therefore could not hO
enforced.

Hield, that the agreement was flot against public policy.
M. G. Teed and the Attorney.General, for plaintiff.
/. D>. Phinney, Q.C., and A. A. Stockà'on, Q.C.. for defendant.


